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DEPARTMENl' 0 F 'lllE ARMY 

Office of The Judge Advocate General 
Washington 25., D. c. 

JJ.GN~M 324029 

UNITED STA.TES ) PEILIPPINES-RYUKYUS COMMAND 

v. 
) 
) Trial by o.c.lt • ., convened at 
) PHILRYCOM., Aro 7071 18 April 

Private JAWS M. PASS ) 1947• Dishonorable discharge 
(34759812)., Paranaque ) and confi.nemant for five (5) 
Replacement am Ili.sposi ) years. Federal Reformatory. 
tion Center. ) 

HOLmNG by the BOARD OF REVIEW 
JOHNSON., ALFRED and BRACK, Judge Advocates 

l. The record o:r trial in the case of the soldier :nam:id above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Sped.
fications: 

CHARGE I: Violation of the 61st Article of War. 
(Disapproved by Reviewing Authority). 

Sped.fl.cation: (Disapproved by Reviewing Authority). 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private James Pass., (Casual) Paranaque 
Replacement and Ill.sposi tion Center., having been duly 
placed in confi.nement at Replacement and Disposition Command 
Stockade on or about 18 Septenbar 1946., did., at Replacement 
and Ill.sposition Command (APO 900 Unit 2) on or about 19 , 
September 1946., escape from said confinement before he was 
set at liberty by proper autb:>rity. 

CHA.RGE nl'.1 Violation of the 94th Article of war. 

Sped.fl.cation: In that Private James Pass., (Casual) faranaque , 
Replacement and Dl.sposition Center., did, at Manila, 
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Philippines., on or about l4 September 1946., lmowingly 
and will.fully apply to his own use and benefit one 
tractor., 'Of the value of over $50.00., property of the 
United States., furnished and intended for the military 
service thereof. 

CHARGE IV: Violation or the 96th Article of War. 

Sped.fication 1: In that Private James Pass, (Casual) 
Paranaque Replacement am Di.sposi tion_ Center., did,. 
at Manila., Philippines., on or about l4 September 1946, 
wrong.fully and without proper authority, have in his 
possession a dangerous weapon., to wit., a carbine., pro
perty of the United States., furnished and intended for 
the milltary service thereof., 

Specification 2: In that Private James Pass., (Casual) 
Paranaque Replacement and Disposition Center., did., 
at Manila, Philippines, on or about l4 SeptElllber 1946., 
wrongfully and w:i thout proper authori.ty, have in his 
possession six lmndred and thirty one (631) cases of 
coffee., value o.t' over :fifty dollars ($50.00), property 
or the United States furnished aoo intended .t'or the 
military service thereof. 

He pleaded not guilty to and was .found guilty or all C~rges and Speci-
,fications but, as to the .findings of the Specification of Charge I and 
Specification 2 of Charge IV, the findings were modit1ed by- exceptions 
and substitutions. Accused was sentenced to be dishonorably discharged 
the service., to .forfeit all pay and allowances due or to bec;:oma due, 
and to be confi.ned at hard labor .for five years. The reviewing authority
disapproved the findings of 0lilt7 pertaining to Charge I., approved the 
sentence and designated the Federal Reformatory-, El Reno, Oklahoma., as 
the place of confinement. The record of trial was .forwarded for action 
pursuant to Article of War 5o½. · · 

,:3. The record of trial is legally sufficient to support the 
findings as to the Specification of Charge n. Therefore, this review 
'Will be liml.ted to a summary of the evidence am a discussion of its 
legal sufficiency insofar as it pertains to the findings of Charges m 
and IV and to the legality of' the smtence. 

4. The evidence for the prosecution is summarized as follows: 

On l4 September 1946., F.i.rst Li81ltenant Raymond E. Jackson 
wa,s commanding the transportation of cargo at the Guadalupe landing 
docks. Accused reported to the docka iiith tractor #45., belonging 
~· the 3693rd Quartermaster Company-, !or a load of' cargo. Li81ltenant 
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Jackson knew that accused was not a member of 3693rd Quartermaster 
Company and so ~~spected his presence and possession of the tractor. 
Lieutenant Jackson told his Sargeant at the docks that he would give 
accused a load and announced over the public address system "the man 
driving yellOlf ball tractor #45 if you are here to haul cargo, go down 
to the end of the pier where the loaded trailers are am pick up your 
~argo" (R. 8). Accused backed his tractor to a trailer loaded with 
400 oases of government coffee, s:1.g,n_ed a tally for the load with the 
name appearing on his trip ticket Lnot his own nami} and pulled out 
on Highway #54 in the direction of the Quartermaster Depot #17 to which 
the coffee was to be delivered. About three minutes later, Lieutenant 
Jackson, the Officer of the Guard., and five mill tary policeman., fol
lowed accused to observe his movements. About 250 yards up the road, 
they observed the trailer traveling very slowly am a group of civilians 
throwing cases of coffee out of the trailer into the weeds alongside the 
road. The military policemen opened fire and told the driver to stop. 
Accused got out of the tractor holding a carbine and Lieutenant Jackson 
quoted accused as saying "I am glad you came to see what they are doing. 11 

Tbe carbine was government property. The civilians cam3 out from the 
bushes with soma coffee and Lieutenant Jackson's party picked up the 
remaining cases from the bushes. Accused was directed to return the 
tractor to the docks, 'Which he did, and was there placed under arrest. 

Concerning accused's alleged misapplication of the tractor 
and bis alleged wrongful possession of a carbine., Lieutenant Jackson 
testified., in pertinent part, as follows: 

•Q, To your knowlodge was this accused engaged in his 
legal duties at that ti.me? Was it his duty to drive 
this truck? 

A: It was not on the day in quest.ion. The organization 
to which the truck belonged did not have any truck 
dispatched out to nry organization. I found out it 
was dispatched to Guadalupe" (R. 10). 

"Q: By virtue of accused being on too docks on this truck 
coming up to the trailer, was he performing any of
ficial duty within your jurisdiction? 

A: Yes, sir • 

. Q: Was he an autoorized driver on an authorized trip? 

A: To the best of my knowledge the truck was authorized 
to enter the installation but previous ~estioning 
about the accused lead me to know that the accused 
could not have been authorized driver for that truck. 

Q: How do you know that? 
A: From questioning the commanding officer of the unit from 

which the tractor was identified to be .from. 
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Q: Was that truck dispatched from that unit on that 
particular day? 

A: We have no trucks from that unit dispatched out for 
that day. 

Q: Is it customary for your drivers to carry arms on 
the cab? 

A.: At that tima drivers were not authorized to ca.rrr 
arms" (R. 12). 

5. In an un3Worn statement before the court, the accused stated 
that on 14 September 191/J, a i'riend of his called "Big Time Slim.," 
asked him to take his place hauling cargo from the Guadalupe landing 
docks to Depot #17. Accused agreed and his friend gave him a trip 
ticket for hauling the cargo. So ha went to Guadalupe., left the trip 
ticket at the check point and was told ovar tha public address system 
to go down the pier to get a tractor load. He picked up tha cargo., 
went to the ·check point to get his trip ticket and signed the tally 
out. He signed the tally sheet with tbe same name that was on the 
trip ticket. Tha vehicle was loaded quite heavily and could not travel 
more than five miles per hour. As he passed the Guadalupe bridge he 
saw a civilian jeep moving in behind. After be drove about 200 yards 
he heard some shots and stopped his vehicle. He took a carbine that 
was in the cab and loaded a round in tha chamber. Lieutenant Jackson 
came up with some guards and said oome civilians were throwing cases 
of coffee from the tractor into the weeds. He told Lieutenant Jackson 
it was good ha came along and saw what these civilians were doing., 
throwing cases of coffee while he (accused) was going on his way. 
Lieutenant Jackson told him he better get back to Guadalupe with tbe 
cargo, which he did, while Lieutenant Jackson and the guards stayed 
to search around the bushes for cases of coffee that were thrown off 
the trailer. When he returned to Guadalupe, be turned his trip 
ticket in at the check point, put his cargo down where he got it., 
and then gave the tally sheet to Lieutenant Jackson. A "Filipino 
officer" took him to Depot lt'l.? for investigation., after which he 
was locked up in the 5th Replace100nt Stockade (R. 13-14). 

6. Accused was convicted of: (a) misapplication of the tractor., 
used by him on this occasion., in violation of Article of War 94 (Chg. m); 
(b) wrongful possession of a carbine, carried in tha tractor on this 
occasion (Spec. 11 Chg. IV); and (c) wrongful possession of over 400 
cases of coffee, which he was transporting on this occasion (Spec. 2., 
Chg. IV), the two latter charges being in violation of Article of War 
96, the tractor and coffee being alleged as property of the United States., 
furnished and intended for the military service thereof. 

The offense of misapplication denounced by Article of War 
94 is defined as the unauthorized application of government property 
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to one's own personal use and benefit (par. 150!, MCM, 1928, CM 2432ff7, 
Poole, 'Z7 BR 324). 

With respect to Charge III (mi.sappllcation of a tractor), 
the evidence is uncontroverted that, at the time and place alleged, 
accused had possession of a tractor bearing vehicle marld.ngs of the 
3693rd Quartermaster Company and that 1 t was being used for hauling 
government cargo from the Chadalupe docks to Quartermaster Depot #17 
in accordance with instructions and under the supervision of Lieu
tenant Jackson, the cargo officer. While tha accused may have been 
operating the tractor without proper authority or without proper dis
patch of the vehicle to him, no evidence was adduced to support tha 
contention that he misapplied the tractor or that ha had converted it 
to his own use and benefit. To the contrary, the evidence shows af
firmatively that, at the time in questi.on, the tractor was being used 
for hauling cargo in the government service pursuant to direction and 
under supervision of proper authority. In the absence of evidence . 
showing that accused had used the tractor for his own personal use and 
benefit, it follows that the findings pertaining to Charge Ill cannot 
be sustained. 

As to Specification 1, Charge IV (wrongful possession of a 
carbine), no competent evidence was adduced to show that accused's 
possession of the alleged weapon was wrongful, unauthorized or pro
hibited by official orders. Although Lieutenant Jackson testified 
that drivers of vehicles were not authorized to carry weapons, such 
testimony represents but a.bald conclusion of the witness and is in
competent to prove the existence, validity or afplication of official 
orders prohibiting the carrying of weai;ons under these circumstances. 
Proof of the prohibition s.gainst the carryinc; of weapons whether of 
local or general application is dependent upon evidence of the written 
or oral order setting forth the prohibition as issued. by competent 
authority. From such e,'idence, it is tha duty and function of the court 
to determine whether possession of a ~~apon under the-circumstances pre
sented was wrongful or unauthorized (CM 161216 (1924) Dig. Cps. JAG, 
1912-40, 395 (25); C1i 192973, ~, 49 BR 71). In the absence of 
competent evidence to this effect, the· .findings relative to Specifi
cation l, Charge IV, cannot be sustained. 

As concerns Specification 2, Charge IV (wrongful possession 
of over 400 cases of coffee), there is no substantial evida~1ce to sup- · 
port the allegation that accused's possession of the coffee was wrongful. 
While the evidence indicates that, after tha load of coffee in question 
was released to accused by pror,er authority, he signed the tally sheets 
1li.th a name other than his Olm and that subsequently some civilians at
tempted to steal cases of coffee from accused's truck, the evidence is 
not of such probative and persuasive force to support a conclusion that 
accused was acting in consort nth the civilians or to give rise to the 
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inference that his initial acquisition of the coffee was wrongful in 
order to accomplish an unlawful purpose. lii.eutenant Jackson's testimony 
indicates clearly that he issued an order over the public address system 
directing accused to pick up his cargo at the pier. It is further shown 
that pursuant thereto, accused picked up· the trailer load of coffee in 
question and proceeded to deliver it to its consigned destination. Al
though accused admits that he was not the authcrized driver of the tractor 
and al though it was not shown by competent evidence that the tractor was as
signed to the duty of hauling cargo from the Guadalupe docks, which duty 
accused had undertaken, nevertheless, the fact remains that the coffee 
was authoritatively released to tre accused notwithstanding the suspicions 
and design of the cargo officer. Obviously, lii.eutenant Jackson deliberately 
instructed accused to pick up the cargo in question, and released it to 
him in order to substantiate bis suspicions that accused would divert it 
to an illegitimate purpose. However, as pointed out above, the Board of 
Review finds that the evidence is not sufficient to confirm such sus
picions. In view of the foregoing discussion, the findings pertaining 
to Specification 2, Charge IY cannot be sustained. 

?. Since the maximum authorized puni.shloont to confinement for the • 
offense of which accused was legally convicted does not exceed one year, 
the designation of a Federal reformatory is not authorized (AW 42). 

8. For the reasons stated, the. Board of Review holds the record 
of trial legally insufficient to support the findings of guilty of 
Charge III and its Specification and Charge IV and its Specification; 
legally sufficient to support the findings of guilty of the Specification 
of Charge II and of Charge II; and legally sufficient to support only so 
much of the sentence as provides for dishonorable discharge., forfeiture 
of all pay and allowances due or to become due, and confinement at hard 
labor for one year in a place other than a penitentiary, Federal reforma
tory or correctional ins ti t'.ltion. 

Judge Advoca ta. 

(SI8K IN Q,UARTffi~ Judge Advocate. 

----·-----------~' Judge Advocate. 
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JA.GN-CM 324029 1st Ind 
JAGO., Topt. o:f the Arrrry, Washington 25, D. c. 

_'XO: Commanding General, Philippines-Ryukyus Command, APO ?O?, 
c/o Postmaster, Sam. .Francisco, California. 

1. In the case of Private James M. Pass (34759812)., Paranaque 
Replacement and Di.sposi ti.on Center, I concur in the foregoing holding 
by the Board of Review and recommend that the .flndings of guilty of 
Charge llI and its Specification and Charge IV and its Specification 
be disapproved, and that only so much of the sentence be approved as 
involves dishonorable discharge, forfeiture of all pay and allowances 
due or to become due., and confinement at hard labor :for one year in 
a place other than a penitentiary, Federal Reformatory or correctional 
institution. Upon tald.ng such action you will have authority.to order 
the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding 
and this:indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the tnd of 
the published order, as follows: 

(CM 324029). 

~-~ 
1 Incl THOMAS H. GREEN 

Record o:f trial MajQr General 
The Judge Advocate General 
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DEPARTIGJIT OF THE ARMY 
In the Offioe of The Judge Advooate Genera.! 

17a.shington 25, D.c. 

JAGK - CM 324050 

1 S ::.~: 1847 
UNITED STATES ) PRILIPPINES-RYUKYOS COMW..A.ND 

v. ~ Trial by G.C.M., oonvened at Hq PHIBCOM, 
) PHILRYCOM, 15,22,23,24,25 and 28 April 

Second Lieutenant ROBERTO V.) 1947. _"Dishonora.ble disoharge, 11 tota.l 
GONZALEZ (0-1896395), Corps ) forfeitures and oan.£inement for two (2) 
of Engineers ) years. 

OPINION of the BOARD OF REVIEW' . 
SILVERS, MoAFEE and ACKROYD, Judge Advoca.tes 

1. The Boa.rd or Review ha.a examined the record of trial in the case 
\>f the offioer zw,ned. a.bove a.nd submits this, its opinion, to The Judge ·..Ad
vocate General. ·,.

2. The accused wa.s tried upon the following charges a.nd specifica.tionaa 

CHA.ROE Ia Violation of the 96th Article or War. 

Specifica.tion la In tha.t Second Lieutenant Roberto V Gonzalez, 
83rd Engineer Depot Company (PS), did, at Manila, Luzon, 

. Philippines (APO 900), on or about 1 January 1947 to. on or about 
10 March 1947, wrongfully, through neglect, carelessness a.nd 
disregard or responsibility, mismanage a branch of the Army 
Exchange Service. · 

Specification 2a In that Seco:cd Lieu.tena.nt Roberto V Gonzalez, 
•••, did, at Manila., Luson, Philippines (APO 900), on or about 
10 Ma.rch 1947, lose through neglect, money in the value of 
Six Thousand Seven Hundred Eighty-Three Pesos and Eighteen 
Centa.vos (16,783.18) and merchandise in the value of Five 
Hundred Eighty One Pesos (f58l.OO) a.11 the pt-operty of the Army 

, Exchange Service. 

CHARGE II and Speoificationa (Finding_of not guilty}. 

CHA.RGE IIIa Violation of the 69th Article of War. 

SpecifioatioRa In tha.t Second Li~utenant Roberto V Gonza.lei, 
•••, having been duly placed in a.rrest a.t 1191st Engineer 
Base Depot, on or about 10 Ma.roh 1947, did, at 1191st Engineer 
Base Depot (APO 900), on or about 14 March 1947, break his 
said arrest before he wa.s set at liberty by proper authority. 

http:16,783.18
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He pleaded not guilty to all charges and specifications. He was found guilty 
of Charges I and III a.nd the specifications thereto but not guilty of Charge 
Ii and its specification. No evidenoe of any previous conviction was intro
duced. He was sentenced "to be dishonorably discharged the service and to 
forfeit all pay and allowances, due or to become due, and to be confined 
at hard labor at such place as the reviewing authority may direct for two 
years." The reviewing authority approved the sentence, designated the 
United States Disoiplinar;,• Barracks, Fort Leavenworth, Kanaa.s, as the place 
of confinement and forwa.rded the reoo~d of trial for action under Article 
of War 48. 

3. Evidence for the Prosecution 

In December 1946 the accused was appointed Post Exchange officer of the 
1191st Engineer Base Depot, M&nila, P.I., by verbal order of his coillIIl8.llding 
off'i oer. On 9 JaID.lary 1947 written. orders to the same effect were published. 
The exchange was designated Bra.nch Pos"t Exchange 366. On 19 January 1947 
some of the units of the base depot were moved to an area about five or six 
miles distant from the original location and sub-exchanges appear to have 
been established in the latter area (R 121,146,147). 

Mr. Vincente del Rosario, an accountant employed by the Army Exchange 
Service in Manila, which supplied merchandise to Branch Pest Exchange 366, 
identified and there were received in evidence the accountability ledger 
sheets for Branch Post Exchange 366 for January and February 1947. No in
ventory wa.s reported for the month of January and,as shown by the records, 
a.ccused's accountability to the Army Exchange Service for supplies furnished 
was in the amount of 115,091.55. An inventoxy was effected in the early part 
of February and by crediting the amount of the inventory, ,'2586.19 ,against 
the total aocolll'ltability it was shown tha.t the a.coused was short in his ao
counts in the sum of 112,505.36 (R 35-38, Pros Exa 4•5). 

On 6 March 1947 the accused went to his home in Nianila and sent word 
to his commanding officer, Ma.jor Hugh D. Coleman, tha.t he was sick. On 
10 11.a.rch 1947 the accused ret~ned to his company and Major Coleman notified 
him to report with uthe money and critica.l items.a He reported to Major 
Coleman but did not offer to turn in a:n.y money or other property. Accused 
stated that when he went home he had placed post exchange funds in the airount 
of ,'6,783.18 together with critical items in a footlocker which he left in 
the company area. lllien he came back the money and oritica.l items were missing. 
Major Coleman immediately placed accused in arrest of quarters limiting his 
restriction to the latrine and mess hall, which limitations accused stated 
tha.t he understood (R 9-11,31). 

On 14 March 1947 Lieutenant Vernon W. Pinkey, who had been directed 
to work with accused on the accounts of the post exchange, searched the 
1191st Headquarters area aIJd found that a.couaed wa.s missing. On 16 Jfia.rch 
accused appeared in the area. and on the following day he was escorted to 
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Ma.jor ·coleman's office where, after being duly advised of his righta he 
signed a sworn sta.tement in the form of answers to 49 questions and swore · 
to the same before First Lieutenant Vernon W. Pinkey, CE, trial judge 
advocate (R 30, Pros Ex 1). The following pertinent questions and answers 
are quoted a · · 

"Q. The inventory of 10 February discloses that you had 
'2,428.32 worth of merchandise, also 11,825.27 in ca.sh, totalling 
)'4,253.59. You were aooounta.ble to the AES for Yl-5,091.55. That 
~es you short 112,663.23 since you no longer have any cash. 
Do you care to endeavor to explain the discrepancy? 

11A. Yes sir. 
•Q. State your case.· 
"A. I had 16,783.18 together with all the critical items in 

a safe at the Orderly Room of the 83rd. Lt Aspillaga. arrived and 
said that Captain Evers ordered him to pick up the safe. I asked 
him if it was by order of Major Coleman and unless it wa.s • I would 
not give him the safe unless he brought the receipt for the safe which 
I had signed. He came ba.ok the next day and said that Major Coleman 
had ordered that the safe be brought to headquarters. I then, in his 
presence, opened the safe took all critical items out, plus the cash 
and placed them in a canvas bag. I asked him if it would be possible 
to turn the items and ca.sh over to him. But he said he'd prefer to 
have ca.sh am critical ,items turned in to AES. For me to be able to 
turn it in, r·had to have inventory forma accomplished. I have here 
the forms which were not then accomplished. I then placed bag with 
critical items and cash in my footlocker and asked from Lt Ramirez 
a look. He gave me the lock and I locked my footlocker. Last Thurs
da.y, 6 March, in the afternoon I felt bad and left the camp to see 
a doctor, and was absent until today when I came back. When Lt 
Pinkey a.rrived and told me to get the critioal items apid cash that 
I had in my possession and go with ~m to report to Major Coleman, 
I left the orderly room and went to get the articles. Upon reaching 
the officers tent I noticed that my footlookerwa.s not looked and 
I opened it and found the bag gone. Upon my investigation I a.sked 
my CO. Captain Buhisa.n. whether he knew anything about it. He told 
me in the presence of Lt Pinkey that he opened said footlocker last 
Friday and sa.w a. ba.g inside. He said he closed the footlocker and 
ha.d found no look on. it. 1 asked if' any one else had seen it. One 
of the oooks Pvt Ortiz had seen it. We called Ortiz and he collaborated 

' the statement of Ca.pt Buhisan but further stated tha.t Pvt Luca.no had 
also been in the quarters and had seen them open the footlocker. I 
tried to get hold of' Pvt Luca.no but he was in basic training. Lt 
Pinkey suggested that I go report the matter and also have an inspec
tion made. I asked permission to have an inapeotion made and Captain 
Buhisan agreed for noon today. 

"Q. Yihy wasn't the lllOney turned in to the AES per the regula
tion regarding- turning in daily reoeipts of over f'l)OO or '5001 
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11A. It was inventory money sir. I turned in all money except 
inventory money. 

• 

"Q. You had ,'6,783.18 in the footlocker? 
"A. Yes sir • 
. "Q. You were charged with 115,091.55. The inventory showed 

,'2,428.32. You still have a discrepancy of f5,880.05. lfuat 
happened to tha.t? , 

"A. I haven't gone through the records of the PX. I lmow there 
are companies that still owe the PX money. I have here now a.bout 
11000. 

"Q• Do you have lists of the companies t!ULt owe you money? 
"A. Yes. I have receipts. 

"Q. i'1by didn't you take steps immediately to settle your accounts? 
"A. The reason is that order was also an order to appoint an in

ventory officer. I notified the companies to turn in then stocks and 
oash. 

11Q. 'ifuat further steps did you take? 
''A. None sir, due to their-reply that they did not have the 

money to pay. 
"Q. That called for an investigation on your part, didn't it? 
6 A. No sir. Our 1st CO had given verbal orders t!ULt cigarettes 

and beer be given on credit until pa.y day. 
"Q. Y•ho was your 1st CO? 
11A. Major Cubbison. 
11 Q. He actue.lly issued those instructions 'l 
"A. Yes in the presence of Lt Morales, then adjutant of 1191st. 

"Q. You mentioned money in a footlocker. Where was it? 
"A.. In the Officers Tent. 
"Q. iias it guarded? 
"A. No sir. 

"Q. If you had f6, 783.18 why wasn't it presented for inventory? 
11A. I didn't have it. 
11
~. Where was it? 

"A. In different companies." (Proa Ex l) 

During the period 4 .lt'ebruary and 6 March 1947 Bliseo A. Aspillaga., who 
had been designated as post exchange officer of Branch 366 to succeed the ac
cused ~ttempted to complete an inventory and effect the change in accounta
bility but was unsuccessful due to the fact that accused did not transfer 
any property to him and he could not accept accountability as the records 
showed the shortage (R 69). -~ 

Private First Class Artemio T. Gonzalez, 83rd fugineer Base Depot, 
testified that he was a steward for Branch Exchange 360 during January and 
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February 1947, that he drew a.bout '116,000 or 117,000 worth of bee·r and 
cigarettes from the ma.in·excha.nge a.nd,·in acoordanoe with orders he had 
received from accused, delivered the meroha.ndise to the units according 
to their strength. The exoha.nge wa.s supposed to have been reimbursed 
the selling prioe a.t the end of the month llwhen the enlisted men received 
their pa.y• (R 72). Private Rafael Serra.no, 83rd Engineer Depot Company, 
also served as steward of the same branch exchange durin{; December 1946 
a.nd January 1947. He sold merchandise for cash, turning the receipts 
over to accused and also sold on credit (R 79-80). 

Second Lieutenant Gaudenoio Ramire~, 83rd E;ngineer Depot, testified 
that on 13 February 1946 he entered the company orderly room a.nd observed 
a tin box oonta.ining money and a bag lying on a desk. He concluded that 
this was property of the post exchange which accused had left on the desk 
and he Imde inquiry as to accused's whereabouts. Unable to locate him, 
Lieutenant Remirez placed the property in a footlocker, placed a lock 
thereon, and on the following day notified accused of his action and 
delivered to him both of the keys to the look. Accused thanked him for 
what he had done (R 88). On cross-examination the witness stated that 
about the time accused went absent from the company he exhibited a sub
poena from civil abthorities requiring his attendance in court on the 14th 
of March 1947 (R 96-97). ·::._. 

Captain Lewis Craig, Fiscal Officer of the Army Exoha.nge Service, _read 
to the court paragraph 13b and 20c (4), AR 210-65, dated 12 June 1945. The 

.... first quoted paragraphp-ohibits sales on credit by post exchanges, vn.th cer
tain exceptions not material here. and the last quoted paragraph enjoin., 
the post exchange officer to not permit acoum.ul a.tion of funds in the exchange 
offiee in exqess of require~ents of the business or as dictated by the acces
sibility or limitations of banking facilities. It also required that the 
post exchange officer apply to the commanding officer for a guard to protect 
any substantial accumulation of funds in the exchange (R 105-106). 

4. For the Defense 

_Second Lieutenant Felipe S. Morales, CB, testified that he was Adjutant 
of the •119lst• during December 1946 and January 1947 a.nd tha.t Major Gordon 
R. Cubbison was then the commanding officer. Major Cubbis9n had departed 
for the United States. Sometime in Deoember the witness hea.rd Major Cubbison 
order the a.ooused to •give the beer and oigarettes to tile men on credit 
and payable on pay day" (R 121). The witness also stated that accused had 
a good reputation among the troops for honesty. veracity and gentlemanly 
conduot (R 123). 

Dr. Romeo M. Zaroo. 710 Kansa.s, 1'.!alate, Manila, P.I., a qualified 
physioian, stated that on or about 6 March 1947 accused oame to him com
plaining of pains in the lumbar region. After being informed by aooused 
that it was pennissible for a. civilian physician to treat him Dr. Zarco 
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prescribed rest "in the house." (R 130). 

Second Lieutenant Balbino P. Fajardo, Infantry, was called by the 
defense as a character witness. He refused to state the reputation of ac
cused among the officers and men but stated that in his opinion accused 
was a good officer (R 133). On cross-examination the witness stated that 
he "Lt Ramirez and Lt Iv!ora.les a.re getting post exchange goods on credit" 
(R 135). 

Second Lieutenant Ernesto J. Mecenas, CE, testified tha.t on the morning 
that ·accused reported after being sick Captain Buhisa.n requested one of the 
men to get him a footlocker and bring it to the officer's tent. One was- · 
procured and brought to the captain who opened it and was surprised to find 
a sock therein. He replaced the soak and closed the footlocker stating 
that it probably belonged to someone :(R 141). 

The accused stated that he understood his rights and elected to be 
sworn as a witness. He had spent 17 years in the United States and had 
been granted citizenship. In 1940 he returned to the Philippine Islands 
and operated the Escolta drug, soda fountain and restaurant in W;anila 
until being called into the Philippine Army. He was attached to the 14th 
Engineers and sent to Bataan. On 11 April 1942, in obedience to orders 
he surrendered to the enemy and was in the death march but escaped at 
Bacolor, Pampanga.. He lived with Colonel Ramsey, formerly Lf the 36th 
Cavalry, durinb the occupation and ai'ter the liberation, on 26 June 1946, 
he was commissioned a second lieutenant, AUS. The accused stated that 
while he was assistant to the S-4, Headquarters CONCOR, he had a disagreement 
with Major Coleman relative to the use of som:i jeeps and he felt the major 
had a grievance against him. He was appointed post exchange officer, in 
addition t.o various other duties, by Major Cubbison sometime in December 
and on 9 January 1947 written orders to the same effect were published. The 
troops had not received their November and December pay. · Major Cubbison 
ordered him to go to the main exchange, draw the merchandise and let every 
officer and enlisted man have the merchandise on credit "as long as the men 
would payM (R 146). The accused extended credit in December a.mounting to 
about J'S,000.00 and received payment therefor at a later date. In Jenuary 
all the units except the 83rd and 1319th were transferred to another area. 

Accused stated that he was ordered by Lieutens.nt Colonel Wright to sub
divide the post exchange so as to serve the units whi oh had been transferred 
to the new area. That was when his .troubles began. He was unable to col
lect for all the merchandise sold. On 1 February 1947 he closed the post 
exchange. On 7 February Captain Capulong was appointed inventory of.i'icer. 
He ca.me to the area with Ueutenant Aspillaga, the new post exchange officer, 
but they were not able to locate the accused. On 10 February an inventory 
was begun. Accused.stated that he did not assist in this inventory, because 
he was told that his presence was unnecessary. · On 27 February Lieutenant 
Aspillaga told aocused that he ha.d orders to take over the post exchange 
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safe which was being kept in the orderly room. The a.ocused 'thereupon took _ 
the money and critioa.l items out of the safe. placed them on his desk am 
Lieutenant Aspilla.ga took the sa..fe. The accnsed stated that -

"••• Just then the Sergeant of the Guexd ca.me in and told me of an 
incident the. t was happening in the company area. I knew the CQ waa 
in there. So I left the orderly room to go to.the COmpally area. 
I understand that Ll.eutenant Ramirez cuie inside and saw this money 
and the critioal i tema on the top of the desk and ordered that a 
footlocker be brought immediately to the orderly room•· (R 161-152 ). 

The money was placed in a footlocker and on the following da.y. 28 February. 
the footlocker was moved to the officers' quarters where accused checked the 
contents thereof and found that "they were all OX" (R 152). On 10 March 
Lieutenant Pinkey came to the compa.:ey to get the money and critical items 
and when he and accused opened the footlooker the money and merchandise were 
missing. Accused had previously opened the footlooker aIJd found the items 

· missing a.nd he •started getting nervous" (R 152). 

The accused stated that on 6 March he "started feeling pa.ins" and went 
to Dr. Za.rco where he got a certificate 11a.ddressed To Whom It May Concern 

-due to the fact tha.i; my company commander may not give me permission. I_ 
showed it to my oompa.ny commander who told me to go ahead and go home. I 
left the company at about 9a30" (R 151). On 14 March he was served with a 
subpoena from the Court of First Instance. The suit involved a debt mriz1g 
his mother in the sum of ,'1,010.000. Major Coleman told accused, wyou broke 
arrest and that will be one of the charges." He. then ordered accused to go 
to the 83rd and finish the inventory (R 154). 

The accused accounted for his shortage of ,'12.505.36 u followsa 

Credits Claimed by Accuaed Shortage 

Bxpla.na.tion Amowtt J'].2.505.36 - 26 Feb 4T 

Pd to Main Exchanie 
12 Mar 1947 - 2839.M, 

Money lost in foot-
locl!er - · 6783.18 

Critical itema in 
, looker - 581.00 

Certain receipt• - 380.00 
Collectible from the 

1574th - 100.00 
Collectible .tro:m. the 

83rd Eng. - :ns.oo 
Unaccounted for - 600.00 
Ba.lance 

., 
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Gross sales being )'36.000.00 the shortage of '303.84 waa therefore within 
the 1% allowanoe (R 155). 

On cross-examination aooused stated that he wa.s not familiar with 
.AFUESPAC regulations governing the operation of post exchanges, had never 
been a. post exchange offioer prior to his experience herein and was not 
"a.ware" of Arm:, Regulations concerning· post exchanges. He did not know 
how to transfer his fund a.nd could not take the inventory a.s no officer 
was appointed between 4 February and 11 Ma.rob. Accused did not turn in 
to the ma.in exchange the money and items which he removed from the safe 
and left in his desk beca.use this was "inventory property" (R 156-163). 

There wa.s received in evidence during the trial the following exhibits 
offered by the defensea 

"A" - Subpoena. received by accused (R 21) •. 
"B" - True copy Sec. 15, WDAGO Form 66-1, Lt. Gonzalez (R 23).
•c• - Medioal oertifica.te of Dr. Za.roo (R 102). 
0 D~ - Cash receipts 12 Mar 1947 (R 104). 
"E~ - Par 10, SO No. 1, Hq 1191st Eng Base Depot, 9 Jan 1947. (R 145) 

11G11nF'.' and - Bran.oh aooounta.bility and sales reports, 34 pages (R 172). 

5. Specification l of Charge I alleges tha.t accused did a.t ~nila., P.I., 
on or a.bout l Janua.ry 1947 to on or about 10 March 1947, wrongfully, through 
neglect, carelessness and disregard of responsibility. mismanage a. branch 
of the Army Exchange Service. The defense• prior to entering pleas to the 
general issue ma.de a motion that this specification be stricken or.amended 
so as to apprise the a.ooused of the specific a.eta or omissions intended to 
be denounced. The prosecution opposed the motion stating that AR 210-65 
prescribed the duties of a.n exchange officer. The court overruled the 
motion. We a.re of the opinion that the specification is fa.tally defeotive 
as failing to allege a. specific offense. "Mismanage.," or to improperly 
ma.na.ge, is so comprehensive a. term, and could encompass such a multitude 
of acts or omissions as to fa.il entirely to apprise the accused 9f the of
fense intended to be denounced. Even though it be admitted that a.s a result 
of the investigation the accused had a. general idea. of the matters intended 
to be proven by the prosecution. a specifica.tion must contain an averment 
of specific a.cts or omissions constituting the offense. It must not be so 
broad in scope a.a to amount to a dra.g-net embra.cing innumera.ble misdoings. 
Furthermore one specification should not allege more than one offense, 
either conjunctively or in the alternative {:!,CM. 1928. pa.r. 29b, P• l9J ate 
CM 316296. :t..ye1. wherein the Board of Review held that the allegation "en
ga.ged in the 11 ega.l practice of black-ma.rketeering" was too general t.n ex
pression to allege a. specific offense; see also CM 257469 Macka.l 37 BR 
129. 140). • --11.·• 

Speoifioa.tion 2 of Charge I alleges speoifica.lly that on or about 10 
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Maroh 1947 the accused, through neglect. lost ,P6.783.18 and mercha.ndiae of. 
the value of ,'581.00, property of the Arrrry Exchange Service. The evidence 
shows that accused was short in his accounts with the Anny Exchange Service 
in an a.mount approximating about 112,000.00. He asserted that he left
15. 783.18 and critical items of the exohL'lge lying upon his desk in the 
company orderly room. He did not deposit, or turn the~ money and critical 
items over to the Army Eltohange Service beoause it was 1tinventory property." 
During all this time he was under orders from his battalion comill&nder to 
account for his· shortage by producing the money and/or property. His ex
cuses and explanations for not turning in the alleged property a.re highly 
fantastic. · 

Although the evidence is conflioting as to the date on which Lieutenant 
Ramirez allegedly found the money and critical items belonging to the post 
exchange in accused's desk, the accused asserted that on 27 February he left 
the property on top of his desk and went aw~. On the following day he 
learned that the property had been placed in a footlocker and that the foot
locker had been moved to the officerd quarters. Ramirez gave him the keys 
and he inspected the footlocker, finding the property therein. Accused 
stated that sometime later the property disa.ppeared from the footlocker and 
on 10 March when Lieutenant Pinkey came to get the property in order that it 
might be turned in they found the footlocker to be open a.nd the property 

,missing. 

In chronological order of e~nts and according to accused's testimony, 
on 27 February he left the property exposed on top of his desk, on 28 February 
he exar~ned it in a footlocker in the officers' quarters, sometime later he 
discovered the property missing and on 10 March he and another officer checked 
the footlocker and also found that the. property was missing. It is there
fore apparent that in addition to his initial abandonment of the property , 
he left it unguarded and unattended in a footlocker in the officers' quarters 
for nearly ten days. 

A losing through neglect implies an omission to take such measures as 
were appropriate under the circumstances to prevent a probable loss. It may 
result from deliberate violation or positive disregard of ,some specific law, 
regulation or order. and it may be evidenced by reckless or unwarranted dis
position of the property thereby causing or permitting it to be lost or con
verted {MtM. 1928• par. 143. p. 158 ). In the light of the foregoing, there 
can be no doubt but that aocused's neglect in abandoning and leaving the 
post exchange property unguarded in a footlocker oauaed the loss thereof 
and the court so found (CM 261042. Russell. 40 ~R 91,102). 

Yfith regard to the specification to Charge III the evidence shavs that 
on 10 March 1947 the accused was placed in arrest of quarters by his batta
lion commander, that the limits of said arrest were specifically ma.de known 
to him, and tha. t he understood the same. On U March l ~ 7 • and without the 
restriction having been lifted he went to Jlanila in response to a subpoena. 
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He stated that he did not know at that time that personnel of the Army 
were not supposed to answer subpoenaa. Irrespeotive of any question as 
to the mandatory effeot of a civil subpoena. served on military personnel 
it cannot be maintained that it would operate to release accused from 
his statua of arrest in quarters. The offense is committed when the person 
in arrest infringea th\ limits set by orders, and the intention or motive 
that aotuated him ia immaterial to the issue of guilt, though of course, 
proof of inadvertence or bona fide mistake is a.dmissible in extenuation 
(MCM. 1928, par. 139a; CM 238898, Ma.rinuoci, 24 BR 379,384; CM 269105, 
Kolick, 45 BR 1.6). -

The sentence "to·be dishonorably discharged the service• is inappro
priate in the case of an officer but in effect 

\ 
is ta.nt&m0unt to "dismissala 

·and the irregularity may be correoted by the aotion cf the confirming a.u-
thority (CM 249~21. Ma.urer, 32 BR 229)• 
• 

•6. W:,ar Department reoords show ·tha.t on 27 June 1946 the a.coused was 
appointed 89cond lieutenant, AUS, PY the Comma.nding General. U.S. Ancy Foroes 
Western Pacific. There are no other available War Department reoorda per
taining to accused. The record of trial showa that he 1a 33 years of age 
and is a.rried. He wa.s given an efficiency rating of 3.4 for the period 
June 1946 to·Februa.ry 1947. 

7. The o~urt wa.a legally constituted and had jurisdiction over the 
acoused and of the offenses. Except as noted above, no errors injuriously 
affecting the substantial rights of the accused were committed during the 
trial. For the reasons stated, the Board of Review is of the opinion that 
the record of trial is legally insufficient to support the findings of guilty 
of Specification l of Cha.rge I,.but legally sufficient to support the findings 
of guilty of Charge I and Specification 2 thereof, Charge II and its specifica
tion. and legally sufficient to support the sentence and to warrant confirma
tion thereof. Dismissal is authorized for a violation of Article of War 96. 

Judge Advocate 
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JAGK-CM 324050 .. 1st Ind 
JAGO, Dept. of the Army·, fashington 25, D. C. :·\ i') -" ·017li L . .!. .,-fTO: The Secretary of the A.my 

1. Pursuan~_to Executive Order No. 9556, dated 26 May 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Second Lieu
tenant Roberto V. Gonzalez (0-1896395), Corps of Engineers. 

2. Upon trial by general court-martial this officer was found 
guilty of wrongfully, through neglect and disregard of responsibility, 
mismanaging a branch post exchange at Manila, P. I., and losing, through 
neglect, 16,783.18, and merchandise of th:! value of f581.00, property 
of th:! post exchange service, in violation of Article of War 96 (Charge I 
and its specifications), and of breach of arrest in violation of 1u:ticle 
of War 69. No evidence of previous convictions was introduced. He was 
sentenced to be "dishonorably discharged the service," to forfeit all 
pay and allowances due or to become due and to be confined at hard labor· 
at such place as the reviewing authority might direct for two years. 
The reviewing authority approved the sentence and forwarded the re-
cord of trial for action under Article of War~48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of. Review. I concur in the opinion of the Board 
that the record of trial is legally insufficient to support the finding 
of guilty of Specification l of Charge I, (mismanaging a branch post ex
change) legally sufficient to support the findings of guilty of Specifi
cation 2 of Charge I and Charge I (losing money and merchandise), le
gally sufficient to support the findings of guilty of Charge III and 
its Specification (breach of arrest), and legally sufficient to support 
the sentence and to warrant confirmation of the sentence. 

In December 1946 the accused was appointed post exchange of
ficer of Branch Post Exchange No. 366 located near Manila, P. I. He 
requisitioned merchandise from the Army Exchange Service in Manila and 
sold it to the men of the various units for cash and also on credit. In , 
the early part of February 1947 he was directed by his com.'JJanding officer, 
fuaj::>r Hugh D. Coleman, to turn in all post exchange property and settle 
his accounts, a new post exchange officer having been designated to take. 
over the exchange •. He was accountable to the exchange service in the sum 
of about ;15,091.00. ' Some money was turned in and on 25 February the re
cords showed that he was short in his post exchange accounts in the sum 
of about 112,505.36. He never reimbursed the Army Exchange Service for 
this shortage. On 17 March 194'7 he made a sworn statement wherein he 
asserted that he had placed '6,783.18 and merchandise of the value of 
about f581.00 in a foot locker which was located in the company orderly 
room and·that such funds and property, belonging to the post exchange, 
had been stolen. At the trial he testified concerning the alleged loss · 
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of this money and property and attempted to explain the loss of or his 
inability to collect the remainder of the amount of his shortage. There 
is testimony in the record tending to show that on 27 February 1947 ac
cused left some money and a bag on his desk and that subsequently an
other officer placed the property in a footlocker, locked it and gave 
accused the keys thereto. The footlocker was subsequently moved to the 
officers quarters. It is tJ:-.d.s property that accused testified consisted 
of 16,733.18 and merchandise valued at 1581.00 which he asserted was re
moved from the footlocker by unknown persons. 

en 10 March 1947 the accused was placed in arrest of quarters by 
m.s commanding officer, Major Co?-,eman. On 14 ~rch, and before being set 
at liberty, he went to ~anila, allegedly in response to a subpoena is
suing from the- civil court. 

4. Specification l of Charge I alleged that accused wrongfully, 
through neglect and disregard of responsibility, mismanaged the branch 
post exchange. Althourh the record shows many acts of neglect and.what 
may be construed as mismanagement, the Board of Heview is of the opinion 

.that the specification, as drawn, fails to allege a specific act or acts 
constituting an offense and is thereby fatally defective. The defense 
made timely objection to the specification as drawn and moved that it be 
stricken or amended wnich motion was overruled. 

".'.'"ith regard to Specification 2 of Charge I the record of trial 
shows that the loss of 16,783.18, and merchandise valued at 1581.00 was 
caused by_the neglect of accused properly to safeguard such property or 
turn it in to the Arrrr:r Exchange· Service as he had been ordered. 

The accused's defense to Charge II and its specification, alleging 
breach of arrest, might be considered as a mitigating circumstance but is 

~not a defense in law. The record shows that he left the area to which he 
· had been restricted without proper authority. 

5. I recommend that the sentence be confirmed, but in view of the 
nature of the offenses of whl.ch accused was found guilty, recommend that 
the forfeitures and confinament imposed be remitted, and that the sen
tence as thus modified be carried into execution• 

. 
6. On or about 3 June 1947 Mr. Vlilliam H. Quasha, N,anila, P. I., 

special defense counsel, appeared before the Board of Review, made oral 
argument on behalf of accused, and filed brief which has been considered. 

the 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.C. 

JAGN-CM 324075 

UNITED STATES ) SECOND ARMY 
) ' 

v. ) Tria.1. by G.C.M.( convened at 
) 

' Phoenixville, Pe~lvania, 
Private RUFUS McNISH ) 18 June 1947. pi.shonorable 
(32172016) , Detachment of ) discharge and confinement £or 

·Patients, Valley Forge ) six (6) years. Disciplinary 
General Hospital, ) Barracks. 
Phoenixville, Pennsylvania. ) 

HOLmNG by the BOARD OF REVJEW 
JOHNSON, BRACK and SMITH, Judge Advocates 

···::........-

l. The record of trial in the case of the soldier named above 
, has been· examined by the Board of Review. 

2. Accused was tried upon'the following Charge and Specifi
cation: 

CHARGE: Violation of the. 58th Article of War. 

Specification: In that Private Rufus McNish, Detachment 
of Patients, Valley Forge General Hospital, Phoenixville,· 
Pennsylvania, did, at 755th Quartermaster Company (Truck), 
Jackson Army Air Base, Jackson, Mississippi., on or about 
l February 1942, desert the service of the United States 
and did remain absent in desertion until he was appre
hended at New York, New York, on or about ll January 1947. 

Accused pleaded not guilty to and was found guilty of the Charge and 
Specification. He was·sentenced to be dishonorably discharged the ser
vice., to forfeit all pay and allowances due or to become due, and to be 
confined at hard labor for ten years. The reviewing authority approved 
the sentence but reduced the period of confinement to six years, desig
nated the Branch United States Disciplinary Barracks, New Curuberland, 
Pennsylvania, as the place of confinement, and forwarded the record 
of trial for action under Article of War so½. 
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J. The record of trial is legally sufficient to support the findings 
of guilty. The only question requiring consici.eration here is whether the 
record of trial is legally sufficient to support the sentence. 

4. The desertion of which accused was found guilty was committed 
prior to the issuanc·e of Executive Order Nu.'D.ber 9048, February 3, 1942, 
suspending the limitations upon punishment for violations of Article 
of War 58 as set forth in paragraph 104.£., MCM, 1928. The Executive 
Order was made applicable, by its terms, only to designated offenses 
committed after the date of its issuance. It follows that the limita
tions upon punishments prescribed by the Table of Maximum Punishments, 
paragraph 104£., MCM, 1923, are applicable with respect to the offense 
of which accused was found guilty (CM 221662, Knight, 13 BR 211, I Bull 
JAG 17). 

From the record of trial it appears that accused initially 
entered the service by induction 29 August 1941, less thm six months 
prior to his cormnission of the offense of which he has been found 
guilty. The maxi.mum punishment by confinement authorized by the Table 
of Maximum punishments (par. 104£, MCM, 1928) for the offense of 
desertion terminated by apprehension, after not more than six months' 
.service, is confinement at hard labor for one m d one-half years. 

5. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support only so much of the sentence 
as involves dishonorable discharge, forfeiture of all p~y,and ailow
ances due or to become due, and confinement at hard labor for one and 
one-half years. 

Judge Advocate. 

2 



(23) 

JAGN-{:M 324075 lat Ind 
WD, JAGO, Washington, D. C. 
TO: Commanding General, Second Arrrq, Fort George G • .Meade, Maryland • 

. 1. In the case of Private Rufus McNish (32172016), Detachment of 
Patients, Valley Forge General Hospital, Phoenixville, Pennsylvania, 
I· concur in the foregoing holding of the Board of Review and recommem 
that only so much of the sentence be approved as involves dishonorable 
discharge, forfeiture of all pey and allowances due or to become due, 
and confinement at hard labor for one and one-half years. Upon taking 
such action you will have authority to order the execution of the sen-
tence as modi.fie d. · 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the .foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order, as follows: 

(CM 324075). 

\ 

l: \~' ~~.,... ~--j
l Incl THOMAS H. GREEN 

Record of trial Major Ge:ooral 
The Judge Advocate General 

I 





WAR DEPARTMENT . 
In the Office or The Judge Advocate General (25) 

Washington 25, D. c. 

.JUL 30 1947 
JAGQ - C"A! 324088 

UNITED STATES ) KOREA BASE CO.MM.AND 

v. 

Private ROBERT A. SOUCY 

) 
) 
) 
) 

Trial by o.c.M., convened at 
Korea Base Command., APO 901., 
11-12 June 1947. Total for

(lll63378), 81st Ortlnance ) fei tures and to be hanged by 
Tanlc Maintenance Company, ) the neck until dead. 
APO 901. ) 

OPINION of the BOARD OF REVIEW 
JOHNSON, GRAY and SCHENKEN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above and submits this., its opinion, to The 
Judge Advocate General., 

2. The accused was tried upon the following Charge and Specifi-
cation: · 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Robert A. Soucy, 81st Ordnance 
Tank Maintenance Company., APO 901, did, at or near Camp 
Ascom, APO 901., on or about 22 April 1947, with malice 
a.forethought, wilfully, deliberately, feloniously, unln
f'ul.ly and with premeditation kill one Kim Yong Ja, a 
human being, by shooting her with a carbine. 

Accused pleaded not guilty to and was found guilty- or the Charge and 
Specification. No evidence of any previous convictions was introduced. 
The accused was sentenced to forfeit all pay and al:towances due or to 
become due and to be hanged by the neck until dead, all members of the 
court present concurring therein. The reviewing authority approved the 
sentence and forwarded the record of trial pursuant to Article of War 
48.· 

3. At approximately 0130, 22 April 1947, Captain Sitzman, 
Assistant Provost Marshal, Korea Base Command, noticed three enlisted men 
and three Korean women in a Government truck at the "337th motor pool" · 
(R. 25). He ordered them to drive to the military police station but they 
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drove to the "Mitsubishi area" near the 81st Tank Maintenance shop, where 
the Korean girl who was sitting in the front seat_"got out" and dis
appeared under a box car (R. 27). Captain Sitzman then departed with the 
three enlisted men and the tl'l'O Korean women in his custody. 

Thereatter at about 02,30 Corporal Sessa, who had posted the guards 
in. the Mitsubishi area, drove to the 81st Taruc Maintenance shop where be 
discovered accused, Privates Ear~e and DeGonia, whom he had 
~reviously posted as ~ards at that place, talking to a Korean woman 
rn• .3.3). He "wanted to -take her in as she was possibly the woman who 
bad escaped i'rom the truck" but they requested that he leave her there 
as they wanted to have intercourse with her, so he consented and departed. 
(R • .3.3-,34). Accused went into the warehouse with the woman and after a 
few minutes called to DeGonia mo then entered and had sexual intercourse 
with her (R. 101 111 ,37). 

Accused, DeGonia, and the Korean woman were still in the warehouse 
when Privates Hower and Husted arrived and asked her ii' she would have 
intercourse with them, but she refused and began to cry (R. 111 461 5.3). 
While the soldiers were discussing how they would "get rid of the girl", 
accused said that she made some remark about "rape and turning them in 
to the MP 1s so the best th:ing to do was to shoot her" (R. l,31 ,38). When 
the other soldiere told accused who was armed with a carbine that he 
should not do that he replied, "Get out oi' the way. I am going to shoottt 
(R. 121 .39, 48) 1 and that "ii' anybody asks you anyt,lrlng, tell him I , 
hollered 1Halt1 three times" (R. 54). Accused then said "Halt, Halt, 
Halt, one, two, three" and began to 'fire at the victim who was standing 
about ten feet i'rom him (R. 141 .391 46). The woman i'ell attar the first 
shot but accused kept firing until the clip was empty, then said "one 
more for good measure", placed a full clip in the 1V8apon and fired ano
ther shot at the victim who was lying on her back (R. 15., 20, 221 4C>-4.3). 
He th.en said 11 I ought to make T/5 out of this" (R. 1.6, 40, 4.3) and re- · 
ported the incident to the officer or the day (Pros. Ex. 2). 

At approximately 0420 Captain Sitzman returned to the warehouse and 
identified the victim as the same woman 'Who had previously escaped from 
the Government vehicl.e in th.at vicinity (R. 28). Accused gave Sitzman 
his carbine stating that it was the one he had fired at the deceased as 
she was attempting to l.eave .the warehouse. Accused stated that he 
"yelled" "Halt" three times before he fired and that when he shot he did 
not know deceased was a woman (R. ,31.). 

It was stipulated that the body of the Korean woman was taken from 
the 81st Ordnance Tank Maintenance Shop to the ,382nd Station Hospital on 

· the morning or 22-April. l.947 and that she was identified as Kim Yong Ja 
(R. 78). The victim died oi' perforating wounds of the chest and one of 
the bullets .found in her body was sho-wn to have been .fired from the 
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carbine which accused handed to Captain Sitzman shortly after the killing 
(R. 77, 78). 

Accused, after being warned of his rights under the 24th Article or 
War made a written statement to agents of the Criminal Investigation 
Division (R. 69, 70; Pros. Ex. 2). He read the statement before sign
ing it and "seemed anxious to make it" (R. 70, 71). The statement was in 
effect a full confession and agreed in substance with the testimony or 
the eyewitnesses. 

The rights of accused as a witness were explained to him and he 
elected to remain silent (R. 90, 91). 

4. :Murder is the unlawful killing of a human being with malice 
aforethought, without legal justification or excuse. The malice may exist 
at the time the act is committed and may consist of knowledge that the act 
which causes death will probably·cause death or grievous bodily harm (M:!M, 
1928, par. J48!, PP• 162-164). The law presumes malice where a deadly 
'W8apon is used in a manner likely to and does in fact· cause death. An 
intent to kill may be inferred from an act of accused llhich manifests a 
reckless disregard of human life. 

The evidence clearly establishes a premeditated and vicious killing. 
Four witnesses testified that after the victim ma.de· some remark about 
"rape" and "turning in" accused and a fellow soldier to the military 
police, accused stated that the. only thing to do was to "shoot her". The 
other three soldiers present attempted to "talk him out of it" but to no 
avail. Consequently, accused want through the mock procedure of saying 
"Halt" three times and then fired a 11full clip" from his carbine into the 
body of the victim. Then, "for good measure" as he termed it, he re
placed the empty clip and fired one more bullet into the prostrate boey-
of the woman. The shooting was witnessed by two eyewitnesses and there is 
no substantial conflict in their testimony. Even accused himself in his 
confession related in grim detail the firing of the shots. The Board of 
Review is of the opinion that eyery element or the offense charged was 
proved beyond any reasonable doubt. 

The record of trial shows that accused requested the services of an 
officer as special defense counsel who was determined to be unavailable 
by his immediate superior and by the Commanding General, XXIV Corps. When 
this request was not granted accused was represented at the trial by the 
assistant defense counsel and Major Grabinger as special defense \c~unsel. 
While every effort should be made to .furnish counsel requested by ari ac
cused it is obvious that such requests cannot always be granted. The 
accused's request in this case was promptly forwarded through channels to 
the Chief Commissioner of the American Delegation, US-USSR Joint Commission 



who was the :immediate superior of the offtcer requested and who de
termined that the officer was not available at that time. This de
cision was concurred in by the Commanding General, XXIV Corps. 
There is no evidence to indicate that the refusal to grant the 
request was arbitrary or an abuse of discretion. The reason given 
for refusing the request was that the duties of the officer in question 
would not permit his assignment to this duty at that time. This is 
a recognized basis for such refusar. The accused was adequately 
represented at the trial by counsel of his own choosing and the Board 
of Review is of the opinion that no error was connnitted by such re
fusal which prejudiced accused's substantial rights. 

A certificate attached to the record of trial signed by all the 
members of the court, all personnel of the prosecution and defense 
shOYiS that after the court had closed to deliberate on the sentence, 
the president called the personnel of the prosecution and defense and 
the Acting Staff Judge Advocate of the Korea Base Command before the 
court and the Acting Staff Judge Advocate was: 

"* * * questiqned by the court as to whother in a sen
tence of life imprisonment or death penalty it was neces
sary to include 'forfeiture of all pay and allowances due 
or to become due•; that tha Acting Staff Judge Advocate, 
Captain Walter D. Sowa, replied that it would not be 
improper and then referred tb:, court to Appendix 9, 
Manual for Courts-Martial, 1928, for the proper forms of 
sentences; that no discussion on any other point was had 
and the court was again closed for the purpose of voting 
upon the sentence; and that the accused and the reporter 
were not present during this discussion by order of the 
President of the court." (p. 1, Certificate). 

While it was improper for the court to call the Staff Judge Advocate 
before it in closed session the certificate states that no discussion 
was had on any phase of the case except the one mentioned. This fact 
is certified to by the two defense counsels who were present during the 
entire proceeding. Under these facts it cannot be said that any sub
stantial rights of the accused were prejudiced, as the only result of 
the advice received by the court was a change in the form of the sen
tence which in no way effected its severity. In any event the for
feitures adjudged by the court are surplnsage as they have no place in 
a death sentence. While the procedure resorted to was irregular the 
sentence is not invalidated where such procedure does not prejudice 
the accused's substantial rights (CM 237637, Seery:, 24 BR 65 (69)). 
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No issue or insanity was raised at the trial but accused was 
given a neuropsychiatric examination at the 34th General Hospital on 
16 May 1947 prior to reference· of the charges for trial. The report_ 
concludes : · 

11 In our opinion the accused was, at the time of the al
leged offense, so far free from mental defect, disease, or 
derangement as to be able, concerning the particular acts 
charged, to distinguish right from l'll'ong, to adhere to the 
right, and refrain from the wrong." 

5. The charge sheet shows that accused is 18 years of age and 
single. He enlisted in the Regular Army at New Bedford, Massachusetts, 
on 11 October 1946 for three years. He has no prior se~ce. 

6. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the 
substantial rights of ·the accused were committed during the trial. For 
the reasons stated the Board of Review is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence, and to warrant confirmation of the sentence. A sentence 
of death or ille imprisonment is mandatory upon conviction of a viola- · 
tion of Article of War 92. 

/} /: ' 

/4~1-V,__i>/ (/~
(/J. ff-:7JH./r·-U--J'1--},(". Judge Advocate. 

~Judge Advocate. 

~ -'- • ,Judge Advocate. 
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J~ - CM 324088 1st Ind 

WD, JAGO, Washington 25, D. c. ,~w· 

TO: The Secretary of v:ar 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Private Robert A. Soucy (lll63378), 81st Ordnance Tank Maintenance 
Company, APO 901. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to liarrant confirmation of the sentence. 

3. The evidence shows that at approximately 0130, 22 April 1947 
while accused and four other soldiers were on duty as guards in a ware-

- house area, Kim Yong Ja, a Korean woman was discovered in a warehouse. 
Accused and one of the other soldiers had intercourse with her by her 
consent. Thereafter she refused to have intercourse with any of the 
others and while they were discussing the most appropriate means of 
"getting rid of her" she made a remark about "rape" and "turning in" 
accused and his companions to the military police. Accused stated the 
"best thing to do was shoot her" and when the others remonstrated with 
him he said, "Get out of the way I am going to shoot." He further stated 
that he would say 11Halt11 three times so that if anyone asked them they 
could state that they heard him. He then said "Halt" three times, "one, 
two, three" and then fired a full clip from his carbine at deceased who 
was standing about ten feet distant. Accused then replaced the empty 
clip and said "one more for good measure" and fired another shot into the 
body of the victim. He then called the officer of·the day and informed 
him that the deceased failed t-~ halt when he challenged her so he fired. 
The victim was dead upon arrival at the hospital a few minutes later. 

Accused was examined by a neuropsychiatrist pr,ior to trial and was 
found to be sane and responsible for his acts. No issue of insanity- was 
raised at the trial. 1 

4. The charge sheet shows that accused is 18 ye.a.rs of' age and single. 
He enlisted in the Regula.r Army at New Bedford, M~ssachusetts on 11 October 
1946 for three years. He has no prior service. 

The neuropsychiatric report contains the following statement con
cerning the civilian background or accused: 

"It is my impression that this soldier has an antisocial 
personality. He was put in an Industrial Home for boys in 
Shirley, Massachusetts, where he served nine months. As a child 
he was stubborn, ran away from ho.me, began to steal, was picked up 
many times by the police, and was finally sentenced. After join
ing the maritime service, he was put out after being accused or 
destroying government property. Upon questioning, this soldier 
feels that what he did was wrong and can offer no defense. It 
appears that his act was impulsive. 11 
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5. In view o! the youth of accused and the fact that the evidence 
indicates that the offense was impulsively committed after the victilll 
had threatened to complain to the military police as a form o! "black
mall", I recommend that the sentence be confirmed but commuted to dis
honorable discharge, total forfeitures and confinement at hard labor for 
the term of his natural lite, and that as thus eomnuted the sentence be 
carried into execution. I further recommend that the United States 
Penitentiary, .McNeil Island, Viashington, be designated as the place of 
confinement. 

6. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the foregoing recommendation should 
such action meet·with approval. 

\ 

3 Incls. 
1. Record of trial Major General 
2. Dft ltr for sig S/w The Judge Advocate General 
3. Form of Exec. action 

( c-ci,;o 3091 28 Aug 191~7). 
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.. 
DEPARTMENT OF THE ARMY 

In The Office of The Judge Advocate General 
Washington 25, D. c. 

JAGN-Cll :324095 

UNITED STATES ) UNITED STATES CONSTABULARY 
) 

v. ) Trial by G.C.M., convened at . ) Munich, Germany, 11 and 12 
Technician fifth Grade ERNEST } April 194?. Ili.shonorable 
L. DRISCOLL (3872.4245), Troop ) discharge arxi confinement 
A (Mechanized), 42d Consta ) for three (3) years. Dis-
bulary Squadron. ) ciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
JOHNSON, ALFRED and BRACK, Judge Advocates 

1. The record of trial in the case of the soldi~r named above 
has been examined by the Board of. Review. 

2. The accused was tried upon the follow.1.ng Charge and Specift-
cation: · 

CHARGE: · Violation of the 96th Article of War. 

Specification: In that Technician fifth Grade Ernest L. 
Driscoll, Troop A (Mechanized), 42nd Constabulary 
Squadron; did, at Locarno, Switzerland, on or about 
2 October 1946, feloniously receive, have, and con
ceal one ladies Rolex wrist watch with twelve (12) 
diamonds, of the goods and chattels of the Varini 
Jewelry Store, Locarno, Switzerland, then lJl.tely 
before feloniously stolen, taken, and carried away; 
he, the said T/5 Ernest L. Driscoll, then well · 
knowing the said goods and chattels to have been 
so feloniously stolen., taken, and carriedaray• 

.,:·.:c.~--

The accused pleaded not guilty to and was found guilty of the Charge 
and its Specification. He was sentenced to be dishonorably discharged 
the service., to forfeit al.l pay and allowances due or to become due, 
and to be confined at hard· labor for three years. The reviewing 
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authority approved the sentence, designated the Branch United States 
Disciplinary Barracks, Greenhaven, New York, as the place of confi.ne
ment, and forwarded the record of trial for action pursuant to Article 
of War 5o½. · . 

3. Ey:i. dance for the prosecution: 

A group of soldiers, including Private James E. Collins., Pri
vate First Class Bob Harrington, and the accused, made a tour of 
Switzerland between 30 September 1946 and 2 October 1946 (R. 24). 
Private Collins, having been s1VOrn as a witness for the prosecution, 
identified a photograph shown him as a true picture of a watch which he 
had in his possession at one time while in Switzerland (R. 6). This 
photograph was then admitted in evidence, without objection, as Prose
cution1s Exhibit 1. Collins .further testified that while in Switzerland 
he was questioned .about a watch by the Swiss police; that the accused was 
with Him at that tiine and was also questioned. 

On 1 October Ernest Pfiffner, a Swiss policeman, conducted an 
investigation of four soldiers, including the three above named., "looking 
for a watch that had been stolen out i::.>£ Mr. Varini' s shop" (R. 71 111 

24-25). "Each man I was questioning knew what I was looking for. * * * 
It was a gold ladies' wrist watch with a wide gold bracelet. There 
is .a lid over the watch itself and it is covered nth twelve jewels" 
.(R. 12). 

Collins further testified that a few hours after this investi
gation he gave the watch, pictured in Prosecution's Exhibit 1, to ac
cused because "I didn't want to be mixed up in any trouble. So to avoid 
arr;y trouble, I gave him too watch." Collins obtained the watch "from 
a jewelry store" ~d presumed it was the one the police questioning re
ferred to, but the accused did not ask Collins where he got it and 
Collins did not know whether accused was aware of where he got it or 
that it was the subject of the investigation (R. 7-9). The testimony 
of Collins continued., in part., as follows: 

HQ When you were talking to Driscoll after the police in
vestigation, did you ask him for advice as to what you 
should do about this watch? 

A Well, yes, I did. 

Q DLd you gi.ve him any suggestions as to what you, your-
self., thought you had better do vd.th it1 

A fes., I did that too, sir. 

Q What did you say you were thinking or doing? 
A Well, my exact 110rds were 'I think I'll take this 

watch back to Varini. 1 
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Q And what did Driscoll say? 
A 'Nell, he ,said I was crazy. He said if' I did they 

would only court-martial me, whereas now they had 
nothing against me and they couldn't do that. 

* * * Q You 'were talking to him about the situation about 
the watch, and you testifi.ed that you said that you 
didn't want to get into any trouble and you were 
thinking of taking the watch back; and you said fur
ther that he told you that you would be ~razy to do 
that. Did ha go ahead and give you any suggestions 
as to a better way for you to keep out of trouble? 

A .Yes, he did. 

Q What suggestions did he offer? 
A Well, he said 'Give the watch to me and I'll take 

care of it. 1 

Q And at that time you did give him the watch? 
A I gave it to him, yea• (R. 10). 

It was stipulated that "if CID agent Welden H. Chandler were 
pr.esent he would testify as follows: On the 6th of November I questioned 
T/5 Driscoll and took from him one ~dies' Rolex wrist watch with twelve 
diamonds. He would also testify that Prosecution's Exhibit l is a 
picture of the watch taken from Driscoll" (R. 13). 

4. Evidence for the defense: 

The accused, having b1;1en duly advised of his rights, elected 
to testify under oath in his own behalf. The substance of his testi-
mony is as follows: · 

A.bout 29 September accused .met Collins in Locarno. He nsited 
several jewelry stores llith Collins and a soldier named Harrington but 
did not see the watch pictured in Prosecution's Exhibit 1 (R. 14). 
Around l. October he was called to the_,POlice · station. 11They wanted to 
know what kind o.fwatches he ffiollins..J had and everything, and asked 
me did I see him steal anything, and I said 1No, 1 and he dich 1t des
cribe the watch or anytbing. If he had I would never have touched it. 11 

No watch was described to him at the police station. Some time after 
the police questioning Collins wlunteered to sell him a watch for 
$500.00, and upon being shown 11the watch• be fi.nally bought it for 
$100.00. Accuse·d did not know tlie watch was stolen (R. 15-16). niring 
the return journey from Slli.tzerland Collins said to accused: ••You had 
better throw that in the river. ' It ain't going to do you any good, 1 and 
he looked out o:f the window and laughed, and I thought he was kidding• 
(R. 16). Accused was searched for watches at the Sldss border and was 
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wearing his purchase from Collins on his arm with another wrist watch. 
The border searchers 11could have seen them both. * ,:- -i:- I think they did. 
I vrasn•t trying to conceal it" (R. 18-19). Accused categorically denied 
Collins' statement that 'the watch was a gift to him, and that he had arry 
watch described to him by the police in Locarno (R. 19). 

5. The prosecution and defense having rested, the court called 
Private First Class Bob Harrington as its witness. His testim:>ny is 
substantially as follows: 

He was one of the Swiss tourists. He was questioned in Locarno 
by a 8'tl ss policeman concerning the theft of a watch described by him 
as a ladies• 11 band watch vd th a cover on the top and he mentioned some
thing about there being diamonds on it11 (R. 24-26, 29). The interrogator 
did nut speak trperfect English" and the witness "di.dn 1 t understand him 
clearly" (R. 29). During the morning after the Locarno police investi
gation_ police came to the hotel, in which witness and the accused pccupied 
a room, and accused Collins of stealing a watch. Witness did not know 
whether accused was arare of the accusation or its nature (R. 41-42). 
Harrington further testified that he ha, never seen a watch like that 
pictured in Prosecution's Exhibit 1 (R. 35). 

6. By the Charge and its Specification it is alleged that accused 
did, at a stated time and place, 11feloniously receive, have, and con
cea.L one ladies Rolex wrist watch with twelve (12) diamonds, of the 
goods and chattels of the Varini Jewelry Store, Locarno, Switzerland, 
then lately before stolen, taken, and carried away; he*** then well 
knowing the said goods and chattels to have been so feloniously stolen, 
taken and carried away, 11 all in violation of Article of Ylar 96. 

The essential elements of the offense of know.ingly recei.ving 
stolen property are (1) that the goods were stolen by some person other 
than accused; (2) that accused received the goods; (3) that, at the _ 
time of so doing, he knew they had been stolen; and (4) that in so 
doing he acted with criminal intent (C-uI 265038, Williams, 42 BR 389; J 

53 CJ 503). 

. The record of trial contains direct evidence which clearly 
establishes that Collins "obtained" a watch 11from a jewelry store;" that 
the IJ;)carno police conducted an investigation of accused, Collins, and 
others during which they were told the police were "looking for a watch 
that had been stolen out of 1,r. Varini I s shop, 11 and a description of a 
watch was given them which fitted the description of the ·watch held by 
Collins; that several hours later accused obtained the watch from 
Co.Llins; and that accused retained possession of the watch until it 
was delivered by him to an agent of the c.r.n. 

In point of logical sequence, the first essential element 
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of the offense alleged, which nru.st be proven if a .:iinding of guilty 
is to be sustained, is the original theft of the watch from the Varin:i. 
shop. There is no direct evidence in the record to establish the 
theft of the watch in question. Thus the finding of the court., as to 
that element of the offense, must rest upon inference from those cir
cumstances which were proven and it becomes the duty of the Board of 
Review to detennine whether there is., in the evidence., a reasonable 
basis for that inference (C.M 212505., Tipton, 10 BR 244). 

The only ~vidence in the record of trial. is the testimony 
of five witnesses., augmented by a pictorial exhibit visually descriptive 
of the watch in question. So much of the testimony of each witness as 
might be said to touch upon the matter here in question may be summarized 
as follows: 

The witness Collins testified he "obtained" the watch nfrom 
a jewelry storen (R. 9); and that after they were interrogated by the 
Locarno police accused and he had a conversation substantiaUy·as 
follows: 

"Q What did you say~you were thinking of doing? 
A Vlell., my exact words were 'I think I'll take this 

watch back to Varini~' 

Q What did Driscoll say? 
A Well., he said I was crazy. He said if' I did they 

would only court-martial me., whereas now they bad 
nothing against me and they couldn't do that. 

* * * Q What suggestions did he offer? · 
A Well., he said 1 0i.ve the watch to me and I'll tak;a 

care of it.'" 

The witness Pf'iffner testified: •r told them /_i.ccused and 
other soldiers interrogated by the witness at lt)carni/ I was loold.ng 

· for a watch that had been stolen out of Mr. Varini's shop and explained 
how the watch was" (R. 11). Accused and witness Harrington admitted 
being questioned by the Locarno police about a stolen watch but denied 
knowledge of any theft. The stipulated testimony of Chandler does not 
touch upon this question at all. 

Pfiffner 1 s testiJWny was competent to prove that he made a 
certain statement to accused, but it carmot be considered as competent 
evidence of the truth of such statement. The testimony o:f Collins 
respecting bis conversation uith the accused certainly implies some 
impropriety in the possession o:f the watch at that time by Collins. 
But such evidence, standing alone, is not competent to sustain a legal 

·. finding that the watch was stolen., at any time from any place. When 
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all or the pertineµt legal evidence is considered as a whole, the 
most that can be said is that it may raise a suspicion, surmise, or 
conjecture that the watch had been stolen prior to accused's acquisi
tion or it. Such evidence is not of the weight and character neces
sary to support the finding of guilty in this case (CM 323349, Henry, 
(1947); CM 317430, Veronko, (1947); CM 274812, Tracy, 47 BR 337; CM 
260828, Parker, 40 BR 34; CM 238485, Rideau, 26 BR 272). 

Since there was -an utter railure or proor of such essential 
element of the offense alleged we deem it unnecessary to consider -whether 
the evidence was suf'ficient to establish the remaining el.enents of the of-
fense as above sat out (CM 266734, Murphy et al, 43 BR 303). . \ 

7. For the reasons stated the Board o:t Review holds the record 
. of trial l.egal.ly insufficient to support the findings of guilty and 

the sentence. 

~7(//". 
/\ 

.7_)~~ Judge Advocate. 

_.......,<s... K.__IN..__,QU__...AR,:z,T-..ERS.,.'r...,c.... '"""'>-~, Judge Advocate. 

, Judge Advocate. 
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·..JA.GN-CU 32409.5 1st Ind -.- "·· 
J.A.GO, Dept. or the Arrsrr, Washington 25, D. c. 
TO: Commanding General, United States Constabulary, APO 46, 

c/o Postmaster, New York, N. Y. 

1. In the case or Technician Fifth Grade Ernest L. Iriscoll 
(38724245), Troop A (Kachanized), 42d Constabulary Squadron, I concur 
in the foregoing holding by t.he Board or Review and recommend that the 
findings of guilty and the sentence be vacated. 

2. When copies of the published order in this case are £orwarded 
to this oUice they should be accompanied by the .foregoing holding ard 
this indorsament. For convenience o.f reference and to £acilltate at
taching copies of the published order to the record in this case, please 
place the file number (?f the record in brackets at the end of the pub- , 
llshed order, as .follo'irs: 

(CM 324095) • 

l Incl HUBERT D. HOOVER 
Record o.f trial Brigadier General, United States A:rrq 

Acting The Judge Advocate General 





DEPA.'i.T".JENT OF THE AH!. 
' In the Office of The Judge Advocate General (41) 

"i7ashington 25, D.C. 

17 November 1947 
JAGV CU 324109 

UNITED STATES ) FIRST UNITE!) STATES INFANTRY DIVISION 
) 

v. ) Trial b-J G.c.11., convened at 
) Augsburg, Germany, 27 and 28 

Private First Class ll1ANTJEL ) V.iay 1947. Dishonorable dis
1JE.'J'IRTH (14087523), and 
Private First Class 1.ARTIN 

) 
) 

charge and confinement for two 
(2) years for each. · Disciplinary 

BATOVSKY (3389'4498), both 
Attached Unassigned to AI"!!W 
Postal Unit 17~-

) 
) 
) 

Barracks. 

HOIDIIJG by the BOARD OF REVIEW 
BAUGHN, SPRINGSTON and IANNIITT, Judge Advocates 

~ 

1. The record of trial in the case of the soldiers named above has 
been examined by the Board'~ Review. 

2. Accused were tried upon the following Charge and Specifications: 

Nev1irth 

C&RGE: Violation of the 96th Article of War. 

Specification 1: In t,hat, Private Fi];'st Class Emanuel Newirth, 
attached unassigned to A:rmy Post.al Unit 178, did, at Arrrry. 
Post Office 9, Augsburg, Germany, while assigned to duty 

· thereat, at divers times during the period from about 15 
December 1946 to about 7 February 1947, more particular 
dates being unknown, wrongfully and unlawfully obstruct 
and interfere with the mails of the United States. 

Specificat,ion 2: In that Private First Class Ema.nu~l Newirth, 
attached unassigned to Arrey Postal Unit 178, did, at Army 
Post ·office 9, Augsburg, Germany, while assigned·to duty 
thereat, at divers times during the period from about 15 
December 1946 to about 7 February 1947, more particular 
dates being unk:no,m, with intent to feloniously take and 
carry away, wilfully and unlawfully abstract cigarettes, 
foodstuffs and other sundry items from the mails of the 
United States. . 

Specification 3: ln that Private First Class Emanuel Newirth, 
attached unassigned to Army' Postal Unit 178,.did, ·at A:rrrry 
Post Office 91 Augsburg, Germany, while assigned to duty. .. 
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thereat, at divers times during the period from about 15 
December 1946 to about 7 February 1947, more particular 
dates being unknovm, wrongfully receive, have and convert 
to his own use foodstuffs, the property of a person whose 
name is unknown, then lately before wrongfully taken and 
carried away from the mails of the United States; he, the 
said Private First Class Emanuel Newirth, then nell knowing 
the said property to have been so wrongfully ta.ken and 
carried away. 

Batovsky 

CHA.RGE: Violation .of the 96th Article of war. 

· Specification 1: In that Private First Class Martin Ba.tovsky, 
attached unassigned to Army Postal Unit 178, did,. at Arrey 
Post Office 9, Augsburg, Germany-, ,..,hile assigned to duty . 
thereat, at divers times during the period from about l 
October 1946 to about 7 Feb~ry 1947, more particular dates 
being unknown, wrongfully and unlawfully obstruct and inter-

. fere. with the mails of the United States. 

Specification 2: In that Private First Class Martin Batovsky, 
attached unassigned to Anny Postal Unit 178,. did, ~t Army 
Post Office 9, Augsburg, Germany, while assigned to duty 
thereat, at divers times during the period from about l 
October 1946 to about 7 February 1947, more particular dates 
being unknown, with intent to feloniously take '.ind carry 
av;ay, wilfully and unlawfully abstract cigarettes, foodstuffs, 
cooking utensils and other sundry items from the mails of the 
United States. 

Specification 3: In that Private First Class Martin Ba.tovsky, 
· attached unassigned to Army Postal Unit 178, did, at Arnzy" 
Post Office 9, Augsburg, Germany, while assigned to duty 
thereat, at divers times during the period from about l 
October 1946 to about 7 February 1947, more particular dates 
being unknown, wrongfully receive, have and convert to his 
own use foodstuffs, the property of a person ,·,hose name is 
unknown, then lately before wrongfully taken and carried 
avray from the mails of the United States; he, the said· Private 
First CJ.ass Martin 13atovsky, then well knowing the said 
property to have been so wrongfully taken r nd carried away. 

Each accused pleaded not guilty to the Charge and ali Specifications. 
Accused Newirth was found guilty of the Charge, of Specification l, and 
of Specification 2, except the words "foodstuffs, arrl other sundry items." 
He was found not guilty of Specification 3 of the Charge. Accused Batovsky 
was found guilty of all Specifications and the Charge. There was no 
evidence of previous convictions. Each accused vras sentenced to be 
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dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor, at such place 
as the reviewing authority may direct, for a periodaf five years. The 
reviewing authority disapproved the finding of Specification 3 as to 
the accused,Batovsky and, as to each accused, approved the sentence, 
reduced the period of confinement to two years, desi~ted the Branch, 
United States Disciplinary Barr,acks, Green Haven, New York, or elsev,here 
as the Secretary of War may direct, as the place.of confinement and for
warded the record of trial for action under Article of War 50-¼•. 

3. Evidence for the prosecution•• 

a •. As to accused Newirth: On 27 January 1947 accused asked 
Private Owen Kushnir to carry a sack of cigarettes out of APO 9, where 
he was on duty, and take them to the home' of one Felberbaum, a displaced 
person, so accused "wouldn't be caught in the shake-down. 11 (R. J.h). 
Kushnir took the sack containing thirty cartons of cigarettes to his 
duty station at the conunissary where he put it away until he finished 
work. Thereafter he took the cigarettes to T,he apartment of h'J.exander 
and Theodore Felberbau.~ at No. 7 Judenbergstrasse, A.ugsburg, Germany, 
where he left them (R. 14.,.15,16). He advised the Felberbaumsthat the 
cigal'ettes were Newirth I s,""who 11would be up to ·pick them up tonight. rr 
That night Newirth returned to the Felberbaum apartment and took about 
sixteen cartons, leaving fourteen there (R. 18). The following Monday, 

'"February' 4, Kushnir, at accused's request, took t\venty cartons of 
cigarettes from APO 9 to the Felberbaum apartment., and Kushnir testified 
that the ScllD.e night 11we were supposed to sell these cigarettes to 
~rgeant Fitzpatrick for $10.00 a carton, and Nawirth came up to the 
house at six, a~d Sergeant Fitzpatrick had already been there, and they 
ma.de the deal., and Sergeant Fitzpatrick bought these cigarettes at 

, $10. 00 for a carton, and Newirth got arrested." (R. 19) • 1.'fuen Newirth 
was arrested by the 1iilitary Police at the Felberbaum apartment, about 
fifty cartons of cigarettes were taken from his possession (R. 20). 
~ccused., in an unsvrorn statement rrade to the Investigating Officer., 
stated that he had taken about forty cartons of cigarettes from re
deployed packages while he was working in the post office at A.ugsburg, 
_Germany (Pros. Ex. E), and accused admitted to Major Clair H. Thurston, 
who· arrested him on 4 FebruarJ 1947, that the packages f-rom vrhich he 
had taken the cigarettes were redirected packages to .A.PO 800 procured 
from APO 9 (R. 41). · 

b. As to accused Batovsky: On 7 February 1947 accused's 
room in a private &·rnllinci was searched and a quantity of items were 
brought from there to the police station where accused admitted that 
two clocks, two leather wallets and two boxes of Hershey bars were 
items taken by him from United States mail packa~es not addressed to 
him (R. 80,81). In his confession accused Batovsky stated: 

http:shake-down.11
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11 1 took close to 100 or 150, not knowing the exact mm1ber, · 
18 pots and pans and a lot of canned food, eats and stuff like 
wallets and a girls necklace. I don't knon whut made me do it 
but I followed the others. They set an example I euess. Not 
being the smartest human on earth I guess I am weak in many ways. 
I have never stolen from any of my buddies if I should care to 
call some of them so. I bought food on the black market also. 11 · 

c. Both accused, during the period covered by the offenses 
charged, were on duty in the directory at APO 9 Augsburg, Germany, re
directing mail to men transferred to other organizations or deployed 
to the United States (R. 128,129). 

d. Each accused after being advised of his rights by the Iaw 
Member, elected to remain silent. 

4. Conclusive proof of guilt as to each accused flows from their 
admissions and confessions provided, aliunde the admi·ssions and con
fessions., sufficient evidence of the corpus delicti is contained in.the 
record. With respect to this requirement, the l!anual for Courts-Martial, 
1928., states: 

"* * *f.. court may not consider the confession of an accused 
as evidence against him.unless there be in the record other 
evidence., either direct or circumstantial., that the offense 
charged has probably been committed; in other words, there must 
be evidence of the corpus delicti other than the confession 
itself.*** This e~idence of the corpus delicti need not be 
sufficient of itself to convince beyond reasonable doubt that 
the offense charged has been committed, or to cover every 
element of the charge, or to connect the accused with the 
offense. 11 

The rule requiring some corroboration of a confession of guilt 
i~ salutary., conditioned upon the requisite that the essential corrob
orating proof of the corpus delicti not be given an unjustifiably broad 
meaning leading to obstruction or defeat of the course of justice. \Tnile 
considerable ambiguous language has been employed from time to time in 
discussing the mea.,ing of the phrase "corpus delicti," the statements 
contained in United States v._ Willia.ms, l Clifford. 5, Fed. Case No. 
16707, viz: 

11 There must be some proof that the crime has been committed 
independent of the confessions, but it is not necessary that 
it should be plenar"J proof,n 

and in Daeche v. United States, 250 Fed. 566 (CCA 2., 1918} viz: 

"any corroborating circumstances will serve which in the 
Judge's opinion go to fortif'.y the_truth of the·confession," 

4 

http:Willia.ms
http:offense.11


(45) 

taken in conjunction with the laflt,'7'\.lage of the Manual above-quoted., 
p:resent what the Bo9-rd of Revie,v considers to be the applicable rule., 
insofar as corpus delicti is concerned., to be applied to cases of this 
character. In applying a similar rule in CM 302838., Zaleski., 58 B.-q 349-

. 361., reaffirming the principle announced in CM 257802., Stiehl., it was 
stated: 

"i7hile some corroborative evidence is prerequisite to the intro
duction of a confession., full P!oof of the corpus delicti, 
independent of the confession is not required. All that i~ 
required is some corroborative evidence. Dig. Ops. JAG, 1912-
40, sec. 395 (11), CM 210693 (1938).n 

5. Independent evidence ·that a crime had been committed by the 
accused Newirth is supplied through the testimony of Private Kushnir 
who, at accused's request, to avoid a shake-down, took on different 
occasions., two sacks of cigarettes containing, respectively, thirty' 
and twenty cartons from A.PO 9 to the Felberbaum I s apartment. The 

, circwnstances of accused Newirth I s employment in a position of trust 
in. the redirectol""J section of APO 9, thus .furnishing opportunit4". to 
perpetrate the offense charged, ·the furtive concealment of the · 
cigarettes by accused in their removal from the Army Post Office· 
through Kushnir for a surreptitious purpose, and accused's possession 
of about fifty cartons when arrested, serve to support the confession., 
from which facts the court could properly conclude that these items 
had been abstracted and removed by the ~ccused from packages in the 
United States mail. The statement-of accused to Kushnir that he wanted 
the cigarettes removed from the 

0

APO so he "wouldn't be caught in the 
· shake-down" was properly admitted and considered by the court as part 
of the res gestae. The.test of the admissibility of evidence as a 
part of the res gestae is whether the act, declaration., or exclamation 
is so intimately interwoven or connected with the principal fact or 
event which it characterizes as to be regarded as a part of.the trans
action itself, and als·o whether it clearly negatives any premeditation 
or purpose to manufacture testimony (32 C.J.S. 21). That the occasion 
was such as to produce nervousness on the part of accused and· was made 
without time to contrive or misrepresent is considered clearly shown 
from the character of the language used; namely., "to avoid a shake
down.", an action apparently imminent. Since the admissibility vel 
non of evidence as part of the res gestae is a matter resting largely 
in the discretion of the trial court (Rast v. Mutual Life Insurance 
Co. of New York., 112 Fed (2d) 769, 774, CCA 4th., 1940), it cannot be 
said that its admission under the facts in this c.ase was error, and 
having been ma.de to a fellow soldier as part of the removal of the 
cigarettes from.the A.rrrry Post Office, it bore a direct relation to 
the principal-fact, the surreptitious removal of a large quantity of 
cigarettes from an APO and, consequ~ntl.y, is different in character , 
from an admission of a material fact made to a superior officer upon 
apprehension or during an investigation. c·oncededly the latter might 
well be classified as a so-called declaration against interest, which 

\ 
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standing .;,ione, would be an insufficient corpus for the subsequent 
receipt of a confession in evidence. But here because it constituted 
a part of an event coincident with removal of the cigarettes., its. 
admissibility is not dependent upon the credibility of the declarant., 
but its probative force is derived from its close connection to the 
simultaneous transaction which it accompanied and tended to explain. 

In co!lllection with the unusual fact of removal of a large qucntity 
of cigarettes from APO 9 at the accused's request, cognizance must be · 
taken of the characteristics of such an installation and considered 
in the light of ordinary human experience. The degree of trustworthiness 
and integrity necessarily demanded of.all postal employees., and the 
suspicion norma.lly attendant upon the remova1 of any property from an 
1iPO outside of the usual course of business., would to the mind of most., 
reasonably preclude the possibility of the use of such an establishment 
as a headquarters for black~rnarket operations., or other nefarious 
activities not therewith directly connected. Accordingly, the removal 
of considerable property from an APO outside of the usual course of 
business, would in itself reasonably provide evidence of the commission 
of a postaJ. offense. Tihen accompanied by admitted stealth no other 
plausible inference may be perceived. Accused's confession attests 
to the correctness of'these conclusions. ' · 

6. What has been said with resp~ct to Newirth in determining that 
the court correctly found him guilty is equally applicable in concluding 
the court erred in its finding in Batovsky1s case. Excluding his · 
admissions and confession and the recovery of unidentified personal . 
property from accused's private room, there is not a scintilla of 
evidence of record that a crime had probably been committed. The Board 
is confined to the limits of the recorded testimony., from which .it must 
be concluded that there being no evidence., other than the admissions 

· and confessions., and the recovery of unidentified property., ostensibly 
from his possession, of the probable commission of the offense charge:1, 

. consideration of the admissions and confession was .improper. Accordingly., 
as to accused Batovsky., the evidence is not legally sufficient to support 
the findings of guilty or the sentence., CM 193828., Moranda and Mingo, 2 
BR 98.,·and cases there cited. - · 

• In reaching the above holdings as to both Newirth and Batovsky., the 
Board has· considered CM-NATO 1366., Anderson, 3 BR N!T~MTO 77, wherein 
wrongful abstraction from United States mail P3:Ckages was charged, and 
concludes the· decision here reached is in harmony with the vier'ls therein 
expressed. There the competency of the confession was established., as 
observed by the Board., by additional competent evidence touching the 
commission of the offense: · . · · 

. \ . 

"***The circumstances of accused1 s employment in the Army 
post office, the finding of wrappers t~t had been removed 
from mail packages., the discovery of the specified articles 
in the possession of accused and the latter's significant 
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'identification• thereof, combine to suppcrt inferences that 
artic.les had been abstracted. and removed from packages in the 
United States mail and that accused was implicated therewith. 
They thus serve tq corroborate the confession; tending not only 
to prove the fact of the commission of the offense in each 
instance but, seemingly exceeding the minimum legal requirement 
as to proof of the corpus delicti, to demonstrate accused's 
connection with the offenses cbarged. 11 (underscoring supplied) 

7. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors other than those enumerated 
above injuriously affecting the rights of the accused were committed 
during the trial. For the reasons stated the Board of Review is of 
the opinion that the record of trial is legally sufficient to support 
the findings and sentence as to the accused Newirth and legally in
sufficient to support the findings and sentence as to the accused 
Batovsky. ' 

~SJ:oJ*"',-L., Judge Advocate • 

. . ·~ ,__• .--pfl~udg~ A~vocate.

,~-11 ·; Judge ,.;vocate. 
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JAGV CU .324109 1st Ind 
"1.'' l,l"\' ·: ·,.&() ,'.ll.' •\J"',t

JAGO, Dept. of the A:rmy., Washington 25, D.c. 
TO: Commanding General, First United States Infantry- Division, APO l, 

· c/o Postmaster, New York, New York. · 

l. In the case of Private First Class E:manuel Newirth (11.08752.3), 
and Private First Class lJa.rtin .Batovsky (.33894498), both 1.tta.ched Un
assigned to A.rrq Postal Unit 178, I concur in the foregoing holding by 
the Board o! P.eview and recommend that the findings of guilty and the 
sentence as to the accused Batovsky be vacated. Upon taking such action 
you will have authority to order execution of the sentence as to the 
accused Newirth. · 

2. When copies of the published order in this case are forwarded 
to this office, they should be accompanied,, by the foregoing holding and 
this indorsement. For convenience or·re:terence and to facilitate attach
ing copies of the published order to the reco.rd in this case, please 
place the file number of the record in l;>rackets at the end of the pub
lished order., as follavrs: 

(CK 324109). 

Brigadier General., United States Army 
, Acting The Judge Advocate General 
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DEPARThlENT Or' THE ARMY 
In the Office of the Judge Advocate Genertl 

Washington 25, D. c. 

IWV 7 1947CM 324235 

UNITED STATES ) Hl!:ADQUARTERS COM!iiAND 
) EUROPEAN' COMMAND 

v. ) 
) Trial by G.C.M., convened at Frankfurt

Colonel JACK 111. DURANT ) am-Main, Germany, 11 December 1946 to 30 
(0-279497), Air Corps ) April 1947. Dismisstl, total forfeiture 

) and confinement for fourteen (14) years. 

OPINION OF '1RE OOARD OF REVIEW 
LIPSCOMB, JOI--INroN and ACKROYD, Ju.dee Advocates 

1. '!he I3oard of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to the Judge · 
Advocate General. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 93rd Article of War. 

Specification l: In that Colonel Jack W. Durant, Air Corps, Head
quarters Command, United Sta.tes Forces European Theater, did, 
in conjunction with Major David F. Watson and Captain Kathleen 
B. Nash Durant, at or near Kronberg, Germany, on or about 6 
November 1945 feloniously tak$, steal, and carry away the fol
lowing goods, chattels, and i terns of personal property, each of 
a value of more than fifty dollars ($50.00), and of a tottl vtlue 
of more than one million dollars ($1,000 1000.00), the_property of 
Prince Wolfgang of Hesse: 

1 - 1 diadem pearls and diamonds 9 - 1 diadem with diamonds 
2 - 1 necklace dirunonds 10 - 1 fan mother of pearl 

(cataract) ll - 1 medal di.mends and onyx 
3 - 1 emerald jewel 12 - 1 amethyst diadem with 
4 - 1 rivi~re diamonds diamonds I 

5 - 1 pair of big e.ir drops 13 - 1 l.irge amethyst necklace 
(diamonds) with di;amonds 

6 - 2 rings with diamonds 14 - 1 small amethyst necklace . 
7 - l lady' a watch enamel with dhmonds 

diamonds · 15 - 1 buckle amethyst diarorrls, 
8 - 1 riviere diamonds . 3 parts 

I 

http:1,0001000.00


(50) 

16 - l large brooch amethyst 45 - 1 necklace, gold with several 
diamonds, 2 parts stones in egg shape 

17 - 1 pair of ear rings 46 - l necklace, corals with big 
18 - 4 loose amethysts with stones (short chain) 

diamond edge 47 - l necklace, corals with 
19 - l bracelet, emerald, pendant 

pearls, diamonds 48 - l necklace, gold, thin with 
20 - 3 bracelets, gold light colored pendant 
21 - l pair of buttons, gold, 49 - 1 necklace, silver, thin 

emeralds Ytlth pendant, sapphire with 
22 - 4 golden rings diamonds 
23 - l ring 50 - l necklace, gold without 
24 - l pin pendant 
25 - 3 roman clasps, gold 51 - l pendant, big sappJ:i..ire with 
27 - 2 golden bracelets diam:md edge · 
28 - 3 brooches, aquamarines, .52 - l pendant, large slip knot, 

diamonds 2 diam::>nds 
30 - l brooch, solitaire, 53 - l pendant, big cross, 7 

diamonds pearls with diam:mds 
31 - 2 ear rings vr.i. th pendants 55 - l pendant, iold with 
32 - 2 big dia.wnds turquoises and diamonds, 
33 - l big di~-rond as brooch horseshoe form 
34 - 1 big diamond with ·i;:earl 56 - 1 pendant, big amethyst 

as brooch heart 
35 - 2 gold bracelets, blue 57 - 1 pendant, small amethyst 

en..mel and diamonds with heart 
pictures of Friedrich 58 - 1 pendant, golden heart with 
Wilhelm IV and Queen enamel and diamonds 
Elisabeth of Prus3ia 59 - l pendant, gold with 4 pearl

36 - 1 necklace with 29 pearls a.."'ld diamonds 
and clasp 60 - 1 pendant, locket, ~old with 

37 - 1 diadem, turquoise, dia glass (Amor spotted) 
monds, in three parts, 12 61 - l pendant, medal, gold with 
small and 3 big lin.'<s glass (red cross heart) 

38 - l diadem, pearls, with dia 62 - l pendant, small golden 
monds with sinele buckle cross with cliamonds ' 
(broken at one place) 63 - l pendant, rriedal, gold with 

39 - 1 pearl-chain, 49 pearls blue enamel monogram 
40 - l necklace, turquoise, dia 64 - 1 pendant, medal, gold with 

monds photo 
41 - 2 ear drops, turquoise, dia 65 - 1 pend.ant, medal, gold with 

monds tooth 
42 - l necklace, gold with dia 66 - 1 pendant, medal, gold with 

monds, changeable linke, 17 iron cross 
links, l pendant 67 - l pendant, gold, with pearls, 

43 - l necklace, silver (plati pierced 
mnn?) vd. th pearls 68 - 1 pendant, gold with pearls 

44 - l necklace, gold with and ladybird, pierced 
lapisla.zuli 69 - 1 pendant, gold, with pearls 

and ruby in leaf form 
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70 - 1 pendant, gold, with 98 - 1 bracelet, gold chain with 
rose quartz sapphire and dia.roonds 

71 - 1 pendant, gold, with dia 99 - 1 bracelet, gold chain with 
mond splinters sapphire, ruby and emerald, 

72 - 1 pendant, golden souvenir horseshoe form 
coin 100 - l bracelet, gold chain with 

73 - 2 pendant crosses nearl and diamonds · 
74 - 3 pendants, small for 102 - i lady's watch, gold with 

children monogram 
75 - l pin, diaioonds, 4 103 - l lady 1s·watch, gold with 

rosettes and drops lapislazuli 
76 - l pin, diamonds, 1 flower 104 - 1 pai~ of sleeve links, 

with 3 clusters gold with sapphire 
77 - 1 pin, diamonds, 2 pearls, 105 - l pair of sleeve links, 

one as a drop gold with diamonds 
78 - l pin, 4 pearls and diruoond 106 - 1 shirt stud, sapphire with 

· splinters crown of di2JP~nd splinters 
79 - l pin, gold with diamond, 3 108 - 1 wedding ring 

sapphires, 2 rubies 109 - 1 ring with round turquoise 
80 - l pin, gold, square with and diamonds 

5 pearls and 4 diamonds 110 - l ring with oval turquoise 
81 - l pin, gold, with 2 pearls and diamond edge 

and l small diamond . 111 - 1 ring with sapphire and 2 
82 - l pin, gold, with J di.unonds 

sapphires and 2 diamonds 112 - 1 ring with large blue
8J - l pin, gold, 2 sapphires, grey stone, gold 

2 diamonds ll.3· - l ring, gold with ruby and 
84 - 1 pin, gold, with 4 pearls diamonds 

and diamonds 114 - l large buckle, gold with 
85 - l pin, long, platinum with blue enamel 

diamonds 115 - 1 small buckle, gold m.th 
86 - l pin, gold with emeralds dark blue enamel 
87 - On a blue cover 7 pins 116 - 2 buckles, light blue-gold
8$ - On a blue cover 2 pins on black velvet ribbon 
89 - On a light green cover 5 118 - l Badische Haus order on 

pins yellow ribbon 
90 - On a light green cover 6 119 - l Gmun~ener order on pink 

pins ribl::on 
92 - 1 tie pin,· gold as a cro;,m 120 - l diadem (sapphire)
9J - l tie pin, gold with coral 121 - 1 necklace (sapphire)

and star . 122 - l brooch (sapphire)
94 - 1 bracelet, platinum Vii.th 123 - l bracelet, diamond 

1 big pearl, 2 diamonds 124 - l brooch, rose turmalin 
and splinters 125 - l pendant, diamond 

95 - 1 bracelet~ gold with watch 126 - 1 golden man's v1atch with 
(square} monogram and chain

96 - 1 bracelet, fixed with 127 - 1 oompass
monogram and photo 128 - 1 pair of red sleeve links 

97 - 1 bracelet, gold with (enamel) with case 
sapphire and ruby, chain 129 - 5 pairs of sleeve links 
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130 - 6 shirt buttons (studs) 
132 - 3 tie pins 
133 - l golden pin, monogram with 

crown 
134 - l ring, gold w-lth ruby 
135 - 2 medals, gold and silver 
136 - l diadem, emeralds and 

diamonds 
137 - J. necklace, emeralds and 

diam:mds 
138 - 2 bracelets, emeralds and 

diamonds 
139 - 1 brooch vdth 3 pendants, 

emeralds and diamonds 
]40 - 1 brooch with l pendant, 

emeralds and diamonds 
141 - 1 brooch in shape of a 

cross, emeralds and dia
monds 

142 - 1 pair of ear rings, 
emeralds and di~onds 

143 - l small peD;dant, emeralds 
and diamonds 

144 - 1 brooch hyacinth with 
diarr.onds (square stone) 

145 - 2 brooches, bows in dia
m:mds 

146 - l brooch (cameo) picture 
of Kaiser Friedrich 

. surround3d by diam:mds 
147 - 1 necklace in diamonds, 

oval links 
148 - l diadem in diamonds 

(heraldic fleur delis 
and roses) 

149 - 2 rivieres (diaxoonds) 
150 - 1 diadem (marguerites) in 

di2r.10nds and pearls 
151 - l small diadem, grey pearls 
152 - J necklace, grey pearls and 

diaioonds (collier de chien, 
dog collar) 

153 - 1 bracelet, turquoises and 
diamonds 

154 - 1 bracelet with diamonds 
155 - l Englisn decoration, order 

of Victoria and Albert 
(cameo ·with small stones) 

156 - l brooch with sapphire 
cabochon (square setting) 
and diar.x:mds 

157 - 2 hairpins in diamonds 
158 - 1 pendant amethyst heart 

(cabochon) 
159 - l brooch, ruby surrounded 

by diamonds 
160 - 1 brooch, square emerald 

( cabochon) with diamonds 
161 - l brooch, mossrose in 

enamel with small diamonds 
162 - l brooch, miniature 

(Kaiser Wilhelm II) 
surrounded by diamonds 

163 - l brooch in diamonds, oval 
164 - 1 cross in tabledic0n0nds 

with small rubies (old) 
.165 - 1 pendant, red gem in 

crystal, setting 
166 - l Hessian Lion Order, star 

pendant, badge 
167 - 1 Lorgnon (eyeglasses), 

turtoise shell with 
1ionogram Vin diamonds 

168 - 1 cross, gold and enamel, 
with diamonds and 3 pend
ing pearls 

169 - 1 golden chain with large 
cabochon amethysts 

170 - 1 antiqoo bronze lion's 
head with silver teeth 
(Greek) 

171 - 1 golden handbag 
172 - 3 autograph books and 1 

catalogue 
173 - l painted fan, golden 

frame with small precious. 
stones 

174 - 2 lace fans 
175 - 3 miniatures Queen Vic

toria set in gold, 
Empress Friedrich as a 
child and Duchess von 
Teck 

176 - 1 cameo with head of King 
Friedrich Wilhelm III 

17? - 16 antique and modern 
rings 
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178 - 2 golden watches 194 - l sapphire cabochon cuff 
179 - l brooch in small dia links 

monds and colored stones, 195 - 3 medals and l coin, 
signature of' Queen Kaiser Wilhelm II, 
Victoria, these are in a Princess Mafalda, and 
small green leather case Landsraf Friedrich Karl 

180 - l brooch, amethyst with 196 - l hatpin, moonstone 
4 small diclJllOnds w.Lth small rubies 

181 - 1 brooch, brown topaz with 198 - 2 miniatures in collaps
initials in diamonds ible mother of pearl frame 

182 - 1 brooch, black enamel 199 - 1 golden watch with 
with small stars in monogram of Landgra! 
diamonds Friedrich Karl on golden 

183 - 5 watch chains, golden, chain Viith· smaJ.l pearls 
with colored stones, 1 200 - l bible of Empress 
with baroque pearls Friedrich 

184 - 1 brooch, round m.th small 201 - 1 Succession Chr. in 
pearls and cabochon ruby 'beautiful binding 

185 - 1 aquamarine drop (pendant) 202 - 1 prayer book of 
also aquamarine in heart Empress Friedrich, gilt 
shape with small rubies binding, bookmarks with 
2nd wru. te enamel jewel pendants 

186.- 1 pendant, sapphire 203 - l bible of :&!press 
(carved head) with pearls Friedrich, gilt binding 
(Roman) 205 - 3 settings for diadems 

187 - 1 pendant, brown topaz 214 - l large ring 'With sapphire 
with small pearl (cabochon) round (35c 
(antique) carat) 

188 - 2 golden rings (our 226 - l ruby bracelet with 2 
engagement rings) with rows of diamonds at the 
each one ruby and 2 borders (waveshape) 
diamonds 252 - l f'an, mother-of-

189 - 1 pendant w.i. th initial pearl, gold framed, 
C.E. in pearls arxl rose nower designs and 
diamonds initial "M" on one side. 

191 - l broad golden chain Gold ornamentation with 
192 - 1 cross in black enamel diamonds, rubies, and 

(1!fa.ldemar) sapphires 
193 - l golden pendant with 

small pearls, head of 
Queen Victoria · 

(Items which were excepted by the Court in its findings have been omitted 
from the above specification) · 

Specification 2: (Finding of not guilty). 

Specification 3: (Finding of not guilty). 
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Specification 4: · In that Colonel Jack W. Durant, Air Corps, 
Headquarters Command, United States Forces, European Theater, 
did, at or near Kronberg, Germany, on or about 8 November 
1945, in conjunction with Captain Kathleen B. ~ash Durant 
and Major David F. Watson, all acting in pursuance of a com
mon design, feloniously take, steal, and carry away the fol
lowing goods, chattels, and items of personal property: 
(1) two envelopes containing jewels and jewelry, (2) one 
envelope containing a will :and 21,600 German Reichsmarks, 
(3) one envelope containing insignia, pins, and private 
letters, (4) one envelope containing several amateur photos 
and one medical certificate, of a total value of more than 
Fifty Dollars (~$50.00), the property of His Royal Highness 
Prince August Wilhelm of Prussia. 

CHA.i:mE II: Violation of the 94th Article of War. 

Specification: In that Colonel Jack i1. Durant, Air Corps, 
Headquarters Coiilllland, United States Forces, European Theater,. 
did, at Washington, D. c., on or about 17 May 1946, knowingly, 
willfully, and wrongfully apply to his own use and benefit a 
pistol, value ~38.00, and a pistol holster, value $4.55, 
property of the United States, furnished and intended for the 
military service thereof. 

CHARGE III: (Disapproved by Reviewing Authority). 

Specification: (Disapproved by Reviewing Authority). 

CHARGE IV: Violation of the 96th Article of War. 

Specification l: (Finding of not guilty). 

Specification 2: (Finding of not guilty). 

Specification 3: In that Colonel Jack \'f. Durant, Air Corps, 
Headquarter~ Command, United States Forces, European Theater, 
did, at or near Kronberg, Germany, at some time or times be
tween 1 November 1945 and 3 June 1946 willfully, wrongfully, 
and unlawfully agree and conspire with' Major David F. Watson, 
Quartermaster Corps, and Captain Kathleen B. Nash Durant, 
Women I s Army Corps, individually and collectively to steal, 

. embezzle, convert to their own use, transport, and dispose 
of the goods, chattels, and items of personal property listed 
and set forth in specifications 1, 3, and 4 of Charge I, each 
item of a value of more than Fifty Dollars ($50.00), and of 
a total value of m:,re than One Million Five Hundred Thousand 
Dollars (~l,500,000.00), the property of Her Royal Highness, 
Margarethe, Landgrafin of Hesse, Prince Wolfgang of Hesse, 
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and Prince August Willielm of Prussia, as set forth in said 
specifications, with intent and purpose of depriving the 
owner or owners thereof permanently of their ownership there
in and in pursuance thereof and to effectuate such conspiracy 
the following overt acts were committed: 

a. Between the dates 6 November 1945 and 3 June 1946 
the said Colonel Jack 'W. Durant, Major David F. Watson, and 
Captain Kathleen B. Nash Durant, did mail or cause to be 
mailed from Germany to themselves or other persons in the 
United States and other places certain packages containing 
part of the goods, chattels, and items of personal property 
set forth and ·11sted in specifications l, 3, and 4 of Charge 
I, and they did al.so transport or cause to be transported 
from Germany to themselves or other persons in the United 
States and elsewhere the goods, chattels, and items of per
sonaJ. property hereinabove set forth in the condition the 
property was in at the time of the wrongful taking or in the 
broken or mutilated condition which they themselves caused 
and brought about. 

b. Between the dates 6 November 1945 and 3 June 1946, 
the said Colonel JackW~ Durant, Major David F. Watson, and 
Captain Kathleen B. Nash Durant, did sell and attempt to sell 
or otherwise dispose of, within the United States and else
where, certain of the jewels, jewelry, dianxmds, precious 
stones and metals, and other items or parts of the said items 
hereinabove set forth, and they did individually and collect
ively, pursuant to the common scheme, plan, and conspiracy, 
conceal and bide certain of the said i terns and the dismantled 
and broken parts thereof, the subject matter of the said 
wrongful taking, in various places within the United States 
and elsewhere. 

c. Between the dates 6 November 1945 and 3 June 1946 
the said Colonel Jack Yi. Durant, Major David F. Watson, and " 
Captain Kathleen B. Nash l>urant did break up and dismantle 
certain of the said items of. jewelry and personal property 
and did destroy and mutilate the settings and fittings there
of and they did further sell and attempt to sell, conceal and 
attempt to conceal or otherwise dispose of the dismantled parts 
as well as the 'Whole thereor. 

Specification 4t In that Colonel Jack w. Di..irant, Air Corps., 
Headquarters Command, United States Forces, European Theater, 
did, at New York, New York, and elsewhere, between the dates 
6 November 1945 and 8 June 1946, wrongfully, feloniously, and 
unlawfully bring, import or cause to be brought and imported 
into the United States a large quantity of jewels and jewelry 
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of various types and descriptions (set forth and listed in 
Specifications l, 3 and 4 of Charge I), also diamonds, rubies, 
emeralds, pearls, sapphires, amethysts, turquoise, moonstones, 
aquamarines, gold, silver, platinum and other kinds of precious 
stones a.'l.d metals, without declaring or invoicing same and with
out payine the required duty thereon in violation of the United 
States customs laws (Tariff Act of 1930; 19 U.S. Code). 

Specification 5: In that Colonel Jack W. Durant, Air Corps, 
Headquarters Command, United States iorces, European Theater, 
did, at and between Frankfurt-am-iiain, Germany, Icndon, England, 
New York, New York, Falls Church, Virginia, and Chicago, Illin
ois, at some time or times bet,·,een 6 November 1945 and 8 June 1946, 
wrongfully, feloniously and unlawfully and in violation of the 
criminal laws of the United States (Naticnal Stolen Property 

'Act; 18 u. s. Code), transport or cause to be transported into 
the United States and in Inter-State Commerce within the United 
States, ammg other things, the jewels, jewelry, goods and 
chattels listed and set forth in Specification l of Charge IV, 
each of a value of over fifty dollars (~50.00) and of a total 
value in excess of one hundred_ thousand dollars (~100,000.00), 
the property of Her Royal Highness., Jila.rga.rethe., Landgrafin of 
Hessen and Prince Wolfgai.,g of Hessen, as alleged in said Speci
fication, then lately before feloniously stolen, taken and 
carried a«ay; he, the said Colonel Jack W. Durant, tJ.1en well 
knowing the said goods and chattels to have been so feloniously 
stolen, taken and carried aHay. 

. I
\ 

Specification 6: In that Colonel Jack w. Durant, Air Corps, 
Headquarters yOI!lffiand, United States Forces, European Theater, 
did, at or near Kronberg, Germany, and elsewhere, between the 
dates of 6 November 1945 and 3 June 1946, in conjunction with 
Major David F. Watson and Captain Kathleen &. Nash Durant, will
fully, f~loniously, 'Wl'Ongfully, and unlawfully break, dismantle, 
mutilate, and destroy certain jewels, jewelry, heirlooms, per
sonal ornaments, and other articles made of precious stones and 

.. metals, the property of Her Royal Highness, :Margarethe, Land- · 
grafin of Hesse, Prince Wolfgang of Hesse, and Prince August 
Wilhelm or Prussia, withou1 the consent or permission of the 
rightful owners thereof. 

The accused stood mute as to all charges and specifications and the trial 
proceeded as though the accused had pleaded not guilty. The court found the 
accused guilty of Charge I, and Specification 1 thereunder, except the items 
not shown in the specification as copied above, and except the words and 
figures, "one million dollars ($1,000,000.00), 11 substituting therefor the 
words and figures, "ten thousand dollars (!iJ;l0,000.00); 11 not guilty of 
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Specifications 2 and 3, Charge I, but guilty of· Specificdion 4 t'.1ere
undcr; guilty of Charges II and III .nd the specifications t.1-ier-evndcr; 
guilty of Ch.1.rge IV, but not guilty of Specifications l .ind 2 t:iero
under; guilty of Specification 3, Charee IV, except the words s..--iu. i'i;:;urc·s 
11embezzle 11 and 113, 11 and except the words and figures, 11a value of ~.:01·0 

than Fifty tollars (;i;i50.oo) 11 and 11 0ne ;'.-tilllon Five Hundred 'lhousrnd 
Dollars (~;:1,500,000.00), 11 substi tut:J..'1g therefor, respectively-the uords . 
and figures, 11 son-e value, 11 and "Ten Thous.ind :COllars (;;10,000.00); 11 

guilty of Specificatic,n 4, Charge IV, except the words a.nd figures, 11a 
large quantity of jewels and jewelry of vm-ious types and descri~tion 
(set forth and listed in Specifications l, J and 4 of Charge I), 11 sub-· 
stituting therefor the words and figures, 11 '.Lhe folloring i terns of jm·:els 
and jew~lry, aroong the items set forth and listed in Specifications 1, 
3 and 4~ of Charge 1: 

(Items appearing in Specification 1, Charge I:) _L_nie items dis-
approved by the Reviewing Authority have been omitteV 

1110 - l hn mother of pearl 
1136 - 1 necklace with 29 pearls and clasp 
1139 - 1 pe.rl-chain, 49 pearls 
1141 - 2 ear drops, turquoise, diamonds 
1143 - 1 necklace, silver (platinum?) Vii.th pearls 
1146 - l necklace, corals with big stones (short chQin)O 
1181 - 1 pin, gold, vr.i. th 2 pearls and l small diamond 
1182 - l pin, gold, vd. th 3 sapphires and 2 diamonds 
11_92 - l tie piri, gold, as a crown 
1194 - l bracelet, platinum with l big pearl, 2 di.monds md 

splinters 
1199 - l bracelet, gold chain with sapphire, ruby and emerald, 

horseshoe form 
"100 - l bracelet, gold ch~n vdth pearl and diamonds 
"102 - l lady's watch, gold with monogr.m 
11104 - l p~r of sleeve links, gold with sapphires 
"106 - l shirt stud, sapphire with crown of di-inond splinters 
"110 - l ring with oval turquoise and diamond edge · •.. 
"112 - l ring .with large blue-grey stone, gold 
"128 - l pair of red sleeve links (ena.'Ilel) wit11 case 
11153 - l bracelet, turquoises and diamonds 
11154 - l bracelet with di:..monds 
11159 - 1 brooch, ruby surrounded by diamonds 
"161 - l brooch, roossrose in enamel with small di..monds 
"184 - l brooch, round with small pearls and cabochoJJ. ruby 
"190 - l brooch, horseshoe in 1rubis reconstitues 1 

11193 - l golden pendant vr.i.th small pearls, head of Queen 
Victoria -

11197 - 1 gilt box wlth picture of Landgrafin i·_aric ~11clie 
of Hesse (belongs to Prince Philipp) . 

11200 - l bible of Empress iriedrich 

. *No items of Specification 4, Charge I were includec ::.n tile Court I s 
itemized finding of guilty of Specification· I+, Charge IV. 
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"202 - 1 prayer book of mpress Friedrich, gilt binding, 
bookmarks 'With jewel pendants , 

"203 - 1 bible of Empress Friedrich, gilt binding 
11204 - 1 silver embossed bowl (antique) 
11208 - 1 emerald ring (cabochon) round with diamonds 
11212 - Clips in shape of a horn with diamonds 
11218 - 1 ring 'With small diaroonds, woun_d like a spiral or cord 
11220 - 1 bracelet with 3 octagonal rubies and diamonds 
11223 - 1 wrist watch with diamonds and oblong diamond splinters 

(baguettes) · 
"224 - 1 bracelet (riviere) with square r~bies and 2 diamond 

rows 
11225 - 1 broad chain bracelet with dia:roonds and small square 

rubies 
11226 - 1 ruby bracelet with 2 rows of diamonds at the borders 
· (wave-shape) 
11227 - Clips with 2 pearls and small diamonds and diamond 

splinters 
11232 - 3 buttons, mother-of-pearls with turquoises and diamond 

splinters 
11237 - pending ear rings with 2 sapphire drops and diamond 

splinters 
' 11252 - l fan, mother-of-pearl, gold framed, flower designs 

and initial 1M1 on one side. Gold orna+nentation with 
diamonds, rubies, and sapphires 

(Items appearing in Specification 3, Charge I) 

fftems disapproved by the Reviewing Authority have been omittegJ° 

11ll - 1 set (9 volumes) of bound correspondence all entitled 
'Victoria' dated 1890-91 (one volume); 1891 (two volumes); 
1892 (volumes 1, 2, and 4); 1893 (Three volumes) 

1112 - 1 pair binoculars in leather case No. 1554958. Prince 
Von Hassen on case 

n13 - 1 silver picture frame (glass broken)
"14 - 1 silver picture frame 
1115 - 1 grape scissors - silver 
"16 - 1 tablespoon - silver, 
1117 - 1 serving spoon, silver, matches item 25, figurehead stem 
1118 - 1 silver spoon engraved on frant and back 

1V11119 - l gravy server, initial on handle 
1120 - l small silver baby food pusher 
1121 - 2 small ladle shaped spoons, silver 
1122 - 5 assorted small serving spoons, silver 
"23 - l spoon, leaf design, silver 
1124 - l small serving spoon embossed with vertical figure on 

handles, silver 
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1125 - 1 serving spoon, shovel shaped, silver 
11 26 - 3 butter knives, silver 
1127 - 1 set of 12 small demitasse spoons, silver 
11 28.- 1 set silver service of silver including 12 lmives, 11 

forks, 18 tablespoons, 6 demi-tasse spoons 
1129 - 1 silver salad spoon 
1130 - 1 silver salad fork 
,~,31 - 1 set, 12 each, tablespoons, forks and knives, gold with 
. assorted semi-precious stone handles (some handles broken) 

1132 - 1 small crucifix, silver 
1133 - 1 Jan, roother-of-pearl with yellow metal trinmd.ng 

(Badly broken) 
1134 - 1 fan with scene of woman sitting on hill on one side 

(stones missing) 
1135 - 1 pencil holder engraved '1foli'gang 25 March 1912' 
1137 - 1 silver case oontaining small collapsible cups 
1138 - l small silver plate 
1139 - l small round silver bowl_ with handle 
1140 - 1 silver plate, initials A. P. with crown on top 
"41 - l oval shaped silver tray 
1142 - 1 small food tray, silver 
1143 - 1 small mustarcl_ jar with glass lining, engraved Christmas 

· 1891 on top ·--
1144 - 1 gold plated silver jewel 'box 
11 4~ - 1 small white metal box, hinged lid, milking scene on 

bottom 
1146 - 2 small chalice shap~d cups 
1147·- 1 pair small silver candle holders 
1148 - 1 silver cigarette box with hinged lid and coin on top 
1149 - · 1 silver turtle table bell 
11 50 - 12 silver bread and butter plates 

•11 51 - 1 silver pitcher 
1152 - 1 yellow metal stein. 'With VJ on bottom 
1153 - 1 agate paper knife with gold ornament including· one 

rub'<J, one rose diammd, and one stone missing 
11 55 - 1 white jade buddha 
11 56 - 1 small gold ring containing miniature . . 
11 57 - 1 gold safety pin with numerals 1890-1915 set with rose 

diamonds ' 
11 58 - 3 gold hairpins with diam,nds set in horseshoe in both 

sides 
11 59 - 1 gold and platinum crop p.n with small rubies in handle 
"60 - 1 gold brooch w.i,th two small miniatures (one stone in 

center missing) 
1161 - 1 small ivory box with gold ornament with half pearls 

· and carrying the name of Anne 
1162 - 2 gold monograms with numerals IX at bottom 
11 63 - 1 gold medallion with gold image of Queen Victoria 
11 64 - 1 pendant, bell shaped, of chalcedony with one ruby, one 

emerald, and one pearl 
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"65 - 1 gold miniature dated on back 1835 
1166 - 1 gold miniature marked on back I Louis Phillippe de 

Farrari 1 

"67 - 1 small silver framed miniature marked on back K-43 
1168 - 1 small gold medallion with miniature, marked on back K~46 
"69 - 1 small gold medallion with miniature of Wilhelm V 
1170 - 1 gold medallion - Frederick Wilhelm 
1171 - 1 gold medallion v.ri.th 2 miniature paintµigs and rose 

diamonds and square cut di~nds surrounding it 
1172 -1 gold medallion with miniature painting of King August 
1173 - l miniature_ with picture of Louise,. daughter of King 

Frederick Wilhelm the Second 
1175 - l rnld bracelet ·with six hem-shaped garnets 
"76 - 1 gold bangle br:..celet with eight gold enameled am 

jevreled charms 
"7'1 - 2 silver napkin rings with initial C and crown 
1179 - l gold enameled watch 
"80 - l gold antique timepiece 
1181 - l cross-shape clock, cut rock crystal case 
1182 - l stein:, "l'Thite metal; 11 

'lhe Co°urt also found the a~~sed guilty of Specification 5, Charge IV, 
exceot the words and figures, 11 a value of over fifty dollars ($50.00) 11 and 
"One· Hund;red 'lhousand Dolhrs {$100,000.00), 11 substituting therefor; respect-

',iyely, the words and figures "some value" and "ten thousa1d dollars ($10,000.00); 11 

:..nd guilty of Specification 6, C{iarg~ IV, except the words "and Prince August· 
Wilhelm of Prussia. 11 'l'he accused was sentenced to be dismissed the service, 
to forfeit all pay and allowances due or to become due, and to be confined at 
hard laoor, at such pl.ace as the reviewing authority might direct, for fif-
teen (15) yea.rs. · 

'lhe reviewing authority disapproved so much of the finding of guilty 
of Specification l, Ch:..rge I, as relates to the words, "of more than fifty 
dollars (¢.50.00). 11 He approved only so much.of the findings of guilty of 
Charge II, and the specification thereunder, as involve "Knowing, wilful, 
and wrongful application to his own use and benefit, at the place- and on or 
about the date alleged, of a pistol, value $38.00, and a_pistol holster, 
v:..lue ~1.67, property of the United States, furnished ....~d intended for the 
military service thereof, in violation of the 96th Article of War. 11 He dis
approved the findings of guilty of Charge III and the specification there
under; and disapproved so much of the f:inding of guilty of Specification 3 
of Charge IV as relates to the items of Specification 1 of Cnarge I which 
were excepted by the Court from its finding of guilty of Specification l 
of Charge I. He aloo disapproved so much qf the finding of guilty of 
Spec;i.fication 4 of Charge IV as relates to items 47, 58, 124, 209, 214, and 
221 of Specification l of Charge I; so much thereof as relates to items 1 
through 10 of Specification J of Charge I, and so much thereof as relates 
to the words, 11emeralds, 11 "turquoise, 11 11tooonstones'1and !'w.i.thout declaring 
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.or invoicing the same and without paying th~ required duty thereon, 11 mid 
so much of the f:inding of guilty of Specification 5, Charge IV, as relates 
to i tern 33 of Specification l, Charge IV. He approved the sentence, but· 
remitted one ye.u- of the confinement adjudged, and forw.u-ded the record 
of trial for action under Article of War 48. 

3. Jurisdiction to Try the Accused 
' 

Immediately following the arrai:gnment of the accused, the defense 
presented a special plea asserting that the accused had ~en sepmed . 
from the service on 23 July 1946, and that, therefore, the Court was with
out jurisdiction to try him for the offenses charged, except for the 
alleged offense of wrongfully applying Government property to his own use 
in violation of Article of war· 94, as set forth in the Specification of 
Charge II. (R 18) This plea was denied by the Court and the accused was 
tried and found guilty of the offenses described in paragraph 2 of this 
opinion. The signifi_cance of the exception contained in the plea relative 

. to the specification of Charge II,, was subsequently eliminated from oon
sideration by the action of the reviewing authority in disapproving in 
part, the findings of guilty of that Specification and Charge. (See par2.
graph 2 suPra) · · · · 

The facts essential to a full consideration of the present juris- · 
dictional question are undisputed. On 16 May 1946, the accused was a 
Captain in the Officers I Reserve Corp serving on active duty in the tem
porary grade of a Colonel, Army of the United States. (R 18-23, Def. Ex. 
87) On the following day, 17 May 1946, by the authority of paragraph 9, · 
Speciil Order No. 113, War Department, 17 M~ 1946, .the accused was granted 
a leave of absence, commonly referred to as terminal leave, for '68 days, 
effective on the date of that order~ This order by its terms informed the 
accused that he wo.uld revert to an inr..ctive status on 23 July 1946. It 
_aj.so provided thr..t the accused I s temporary· r..ppointment as .., Colonel, Army 
of the United States, would rem...in in effect for the duration of the 
pre·sent emergency plus six months, unless sooner terminated by the Presi
dent. The full text of parr..gr...ph 9 of the above described order is, r..s 
follows:: · · 

1'P...r. 9. DP /jy direction of the PresidentJ each- of the fol
named officers is, reld._fr asgmt md dy indicated is r..sgd to Separ
a~ion Centei: listed for· record _E.urposes on~ (no travel involved 
in connection therewith). WP Lwill proceeg/ to his home whown lmd 
revert to inr..ctive status on dr..te specified, under auth indicated, 
not by rer..son of physical disability. Lv granted as shown. YID· 
ADO Form 53-98 auth. AUS r..pmts held continue in force during · 
present emerg, plus 6 100nths unless sooner terminated DP. AUS-AC 
apmts terminate on EIX::r.ffi. Liffective date of ch...nge on morning 
reporti/ date. PCS. TDN. TPA. 6ol-32 P 431-02, 03, O?, 08, A 
212/f:!J425. All dated 1946 unless otherwise indicated. 11 (Pros. Ex. 86) 
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At the time the accused received the above described orders, his identi
fication card was perforated with the words., ''INACTIVE, 11 and returned to him. 
(Def. Ex. 3) At the same time., and as part of the procedure of the Officers' 
Separation Point at the Pentagon Building., a certificate of service was pre
pared and a statement concerning the accused's military record on the back 
thereof was signed by him. (Def. Ex.land 2) It was dated 23 July 1946., that 
being the.expiration date of the accused's leave, and the date upon which he 
was to revert, accord:j.ng to the orders of 17 May 1946, to an inactive status. 
lliis certificate of service was placed, in accord with the prescribed pro-
cedure., in a suspense file for mailing to the accused upon the expiration of 
his terminal leave. (T. M. 12-222., page 207) Thereafter., on a date which 
is not shown, but after the accused I s leave of absence lad been cancelled., 
he received the above described Certificate of Service., which provides, as 
follows: 

SEAL OF 
UNITED STATES 

Army of the United States 

Certificate of Service 

This is to Certify That 
COLONEL JACK W DURANT O 279 497 AC 

honorably served in active Federal Service 
in the A:rwy- of the United States from 

26 AUGUST 1940 to 23 JULY 1946 

' . Given at WASHINGTON D C 
on the fflNTY THIRD day of JULY 1946 

/s/ H. L. Ash 
H. L. ASH 

· Colonel., Infantry 

In the meantime., lx>wever., on 2 June 1946, the War Department issued an 
order revoking the unexecuted portion of the accused I s terminal leave., and 
directing him to report to For~ Sheridan., Illinois on 3 June 1946. The perti
nent provisions of that order are., as follo~s: 

"l. DP /jy- direction of the Presideny so much of paragraph 
9, Special Orders 113., War Department., Washington., D;- c. dated 17 
May 1946 as pertains to Colonel Jack w. Durant., 0279497., M; that 
states subject officer will revert to inactive status on 23 J~ 
1946, is _hereby revoked. 
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"2. The unexecuted portion of terminal leave granted Colonel 
Jack W". Durant by above mentioned Special Orders is hereby tel"Illin
ated effective 2 June 1946. 

"3• Colonel Jack w. Durant, 0279497, AC now at Chicago, Ill
inois .. is relieved from assignment to Separation Center Fort George 
G. Meade, Maryland and is assigned to Reception Station #7, ~·ort 
Sheridan, Illinois.· He will proceed from Chicago, Illinois to sta
tion_assigned, reporting on 3 June 1946." (R 86, Pros. Bx. 7) 

On 3 June 1946, the accused was arrested in Chicago by military officers, 
and informed at that time of the issuance of the War Department Order revoking 
his leave and directing him to report to Fort Sheridan. Later, on that day, 
he was taken to Fort Sheridan. (R 86, 2300, 2510-11) Subsequently, on 15 
June 1946, the accused was transferred by 1'far Department Order to the United 
States Forces, European ibeater, Frankfurt, Germany. (R 87, Pros. Ex. 8) 

In deciding whether the Court had jurisdiction to try the accused, we 
are not concerned Vii th the question of his .guilt or innocence. We recog
nize that regardless of how guilty he may be, he is entitled to the Consti
tutional safeguards designed fqr-the protection of all, and that he could 
not be lawfully required to submit to the judeement of a military court if 
that court lacked jurisdiction to try him. (In re 1ietzer 46 U. s. 176, 12 
L~ Ed. 104; Ex Parte Parks 93 U.S. 18, 23 L. Ed. 787; Ex-Pzje Tuirin 317 
U.S. l, 25, 87 L. Ed. 3, 11) · 

It is conceded that the accused was an officer in the Army of the United 
States and subject to military law on the date of the commission of the 
alleged offenses. (A. W. 2) In view of that fact and since the Court·in 
question was duly appointed and properly constituted as required by law, our 
present problem may be resolved by the answers to three questions, as followsa 

l. What was the status of the accused while on terminal leave? 

2. What was the legal effect of the revocation of his terminal 
leave on 2 June 1946? 

3. 1'fuat was the effeqt of the issuance to him of a Certificate 
of Service? 

It m;zy be assumed that if the entering of the accused upon terminal 
leave or the delivery to him of a Certificate of Service constituted a sep
aration from activ·e mi1itary service, he could not thereafter have been 
lawfully tried by a military court for any offense committed prior thereto 
except £or an offense committed in violation of Article of War 94. On this 
point the Manual For Courts-Martial provides, as follows: 
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"Jurisdiction in General - 'fennination. - General Rule. -
The general rule is that court-martial jurisdiction over offi
cers, cadets, soldiers, and others in the military service of 
the United States ceases on discharge or other separation from 
such service, and that jurisdittion as to an offense committed 
during a period of service thus terminated is not revived by a 
reentry into the military service. 11 (M.C.M. 1928, Par. 10) 

~though the manual sets forth a number of. exceptions t6 the above quoted 
general rule, it appears that the Court's jurisdiction to try the accused £or 
the offenses in question is dependent upon his not having been separated 
from the active Service from the date of the alleged offenses to the date of 
his trial. In determinJ.ng his status during that period, each of the· three 
questions stated above will be answered in turn. 

1. What was the status of the accused while on terminal leave? 

The above question has been answered in only one way in Army Regulations 
and in nunerous opinions by the Judge Advocate General. And the ei'i'ect of 
that answer has been illustrated by the many privileges accorded to officers 
on terminal lea•.·e and by the ~restrictions imposed upon them. In Army Regu
lcrt ion 605-115, Section III, terminal leave is defined, as follows: 

1115. Definition. - a. Terminal leave is an administrative 
term applied to leave granted an officer innnediately prior to 
separation from active service. 

b. Terminal leave begins the day after the last day of travel 
allowed the officer in traveling to permanent hoxoo address desig
nated in his orders, except that in the case of an officer of the 
Regular Arrzy who is being placed on the retired list terminal 
leave begins on the date specified in the War Department orders 
annowcing his retirement. See paragraph 20a. 

c. The last day of terminal leave is the last day of duty (pay 
status) am the date on which (at 2400) the orders for relief 
from active service become effective. 11 (Emphasis Supplied) 

In SPJGA, 1945/13372, ~ December 1945, the Judge Advocate General. stated that, 

"This office has consistently held that an Arrrry officer 
remains an officer on active duty i'bile on terminal leave. 
It follows therefore that he continues to bold an office of 
trust or profit under the laws of the United States during the 
period of such leave." (SPJGS, 1945/13372, 14 December 1945) 

In determining the riehts of an officer on terminal. leave to engage in poli
tical and other activities, the Judge Advocate General has repeatedly held, 
as follows: 
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"Prior to the expiration of his· terminal leave, an Army 
officer remains an officer on active duty. Consequently, 
during such leave he remains subject to laws and regulations 
governing political activity by officer's on active duty. In 
this connection attention is invited to para.graph 6 Army Regu
lations 600-10, .g July 1944, * * *•" (SPJGA 1946/2188,- 1 
March 1946) 

"Prior to the expiration of· his terminal leave an officer 
is still on active duty, and, accordingly, his activities dur
ing leave a.re governed by the pertinent provisions of Army 
Regulations, 600-10, 8 July 1944. In this ,connection, particu
lar attention is invited to the provisions of subparagraph 2e 
(2) (!2) of the mentioned regulations which provide in mbstance .· 
that any member of the Military Establishment who contemplates 
engaging in outside activities should ini'orm himself of the 
pertinent laws, regulations, and standards of the service, and 
that if after such investigation there is any doubt as to the 
propriety of his engaging in the contemplated act:ivi ty he 
should report the pertinent facts to the War Department and 
request instructions. 11 (sPJG..A 1945/2522, 9 March 1945) 

In order to determine 'Whetrer an officer on terminal leave is entitled to 
the privilege of retirement for an injury received during that ti.me the 
Judge Advocate General has held that, 

11 The mere fact that an officer is on terminal leave and 
is pursuing a private avocation does not ~~remove him 
from the line of duty or overcome the presumption that an 
injury incurred by a person in the military service was incur
red in line of duty. 11 (JAGA 1946/7249, 9 December 1946) 

In deciding that m. officer on terminal leaye accrues additional leave, 
the Judge Advocate General held that, 

"During an ordinary leave of absence an officer who is to 
return to a duty status continues to accrue additional leave 
credits unless he is in an excess leave status. The mere fact 
that it is anticipated that a particular officer may shortly 
be separated from the service or relieved from active duty 
does not change his duty status prior to such separation or 
relief, nor does it alter the character of any leave which may 
be granted to him. 11 (SPJGA 1944/6985, 6 July 1944) 

Many other examples might be cited illustrating that officers on ter-
minal leave .are treated by the .Arary as officers on active duty. In fact, 
until the recent decision of the Federal D:i.strict Court for the Southern 
District of West Virginia, in the case of Kathleen B. Nash Durant v, Helen 
Hironimus {Habeas Corpus No. 774, 4 September 1947) the conclusion that an 
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officer on terminal leave was in the A.rrny and subject to its jurisdiction 
seems to have been unchallenged. In that case., however, the Court, on a 
petition for a writ of Habeas Corpus., held that Kathleen B.,Nash Durant., 
the wife of the accused in the present case, and a former officer in the 
Women's Army Corps, who had been convicted by a court-martial for offenses 
similar to those herein involved., and who was confined in the Federal Re
.rormatory for Women at Alderson., West Virginia., was entitled to be released. 
The Court presented as the primary reason for its action the following con
clusion: 

11So I conclude that petitioner I s actual status while on 
terminal leave., as .distinguished from her technical status for 
pay purposes only., was that of an officer on inactive duty. 11 

In reaching the conclusion that an officer on terminal leave has been 
separated from the Service for the purpose of military jurisdiction, the 
Court emphasized the fact that an officer who is being placed on terminal 

- leave is first given lectures to prepare him for civilian life; that such 
an officer signs a certificate of service which is later given to hii.~; that 
he is gi. ven an "Honorable Service" lapel button; and that his identifica
tion card is perforated wi tp the word, 11INAC'I'.IVE. 11 These facts., said the 
Court,' mow that 11-for ali practical· purposes petitioner was separated 
from active service in the Army when she left the separation center at 
Camp Beale. 11 Accordingly, as quoted aoove., the Court concluded that peti-

, tioner, while on terminal leave, was connected 'With the Army 11-for :2&, 
nurpgses ~"· When the Court used the word 11only, 11 had it overlooked 
the many other privileges, in addition to pay, that accompany the officer 
on terminal leave? Had the Court overlooked the fact that an officer on 
terminal ·leave actually retains all of the privileges of his rani:? As a 
matter of fact, his letters are transmitted through the mail without stamps 
.under his signature alone. He is 'accorded hospital privileges to which 
only officers on active duty are entitled. He buys at the post exchange 
where only personnel in the active military service are entitled to buy. 
He is accorded the privilege of the Arr;ry Commissary. He is entitled to 
wear the uniform of his country, to extend am receive the salute of the 
soldier, and to be accorded all the honor and dignity of his rank. And if 
he becomes disabled while on terminal· leave, he is entitled to be retired 
as of his present grade and to receive retirement pay for the rest of his 
life. Since these privileges ara clearly recognized, we must, with due 
deference to the Court, conclude that the Court erred in reaching the con
cbsion that an officer on terminal leave is in the Anny 11for pay purposes 
only," We must also conclude that an officer on terminal leave remains, in 
a very practical way, connected with the Arrrry for many purposes in addition 
to that of pay. 

The Court ~,clmitted that termi.nal leave was a 11-technical active duty 
s~atus-. 11 It might correctly have added that only officers in an active 
duty status can be granted a leave, and that the only real difference be
trreen ord:i.nary leave and tenninal leave is that in the first type the officer 
expects to remain ip·the Service, whereas in the second type he expects to· be 
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released upon its expiration. Since the obvious purpose of t..1-ie separation 
center is to prepare an officer for such a separation from the Service 
and for the transition from militar.r to civilian life, it is a practical , 
necessity of such preparation th~t the officer's identification card be 
perforated with the word 11 INACTIVE. 11 If this were not done at the separa
tion center, great inconvenience would be imposed upon the Anny in the 
recalling of identification cards. This practical act and others' of a 
similar character which occur at the separatiorl center, do not change • 
the s-tatus of an officer, nor do they contravene the clear provision of 
his termi.."lal leave orders which fix for a future date the ti.me at which 
he will be separated from the Service. 

This actuality, and the continuance of pay and other privileges to 
the officer on terminal leave presuppose a continuance of a correlative 
duty of obedience on his part as well as the continuance of milltary 
authority and power in the Army. This continuing power is the substance 
of military jurisdiction. It follows that we cannot accept the decision 
cited as a guiding precedent in the present case. For the reasons stated, 
we must conclude that the accused I s status while on terminal leave was 
that of an officer on active military duty. · 

2. What was the legal effect of the revocation of his terminal leave? 

As previously shown, the unexecuted portion of the accused I s terminal 
leave was revoked by order of the War Department on 2 June 1946. This order 
of revocation was issued long prior to 23 July 1946, the time men the first 
order by 1ts terms would have separated the accused from the Service. 

In a case similar to the present one, an.officer had been ordered from 
Cushing General Hospital to Fort Devens for separation. By Special Order 
No. 115, the Separation Center authorized tenuinal leave to expire on 19 
May 1946, at which time the· officer would revert to an inactive status. On 
4 May 1946, ·prior to the expiration of the terminal. leave, Special Orders 
106 were issued by the Cushing Gereral Hospital, pursuant to a directive 
of the War Department, amending the previous order, and ordering the.offi
cer to Camp Robertson for reassignment. In considering this case, the 
Judge Advocate General held that, ' 

11As it appears from the inclosed file that the orders con
tained in paragraph 8, Special Orders 105, Ma:y 4 1946, were 
issued by the Commanding Officer, Cushing General Hospital, at 
the express direction of the War Department, it is the opinion 
of this office -eh.at such orders were effective to revoke the 
prior inconsistent, unexl!cuted orders contained in paragraph 6, 
Special Orders 115, Headquarters Fort Devens, Massachusetts, 25 
April 1946, directing Lt. Griney 1s relief from active duty, and 
that he s:OOuld be deemad to have been and to be on an active 
duty status. 11 (JAGA 1946/4986) · · 

19 



(68) 

The same principle applies in our present case. Inherent in the 
authority to gr.nt terminal leave is the power to revoke such leave. 'lhe 
timely revocation by' competent superior authority of the accused's terminal 
leave orders had the effect of revoking his terminal leave, and of contin
uing him in an active duty status. 

3. 'What was the affect of the issuance to the accused of a certifi
cate of service? 

The ,Court in the case of Kathleen B. Nash Durant v. Helen Hironimus, 
sunra, asserted 11arguendo 11 that, 

"I am further·of opinion that· the certificate of service which 
she later received, like ·Qll honorable discharge in cases of en
listed personnel, is a formal and solemn act on the part of the 
Adjutant General of the Army, which, in the absence of a showing 
that it was issued through mistake or by an unauthorized person', 
c.mnot be impeached. There is no such ~rowing in this case. 11 

.A:nrr:r regulations authorize the issuance o;f certificate of service to 
militazy personnel, as follows: 

111. Certificate of service. -a. To whom furnished~-A 
certificate of service w.i.11 be issued to all officers and en
listed· personnel of the Aney of the United States who are 
relieved from active duty and transferred to a reserve comp
onent, .nd to officers l'lhose resignations are accepted under 
honorable conditions, except in the case of officers '\Vhen the 
directive or order affecting separation specifies that a certi
ficate of service -will not be furnished. 11 (AR 345-500, May 
10, 1946) 

The above language shows that a certificate of service will be issued 
to officers 1twbo are relieved from active duty ;nd transferred to·a·reserve 
component. 11 Obviously, therefore, the certific-.te of service is not designed 
to perform the same function as does-. disch..rge. It contains no operative 
words informing its holder that he has been separated from the service as 

, does the certific-.te of discharge. In f-.ct, it cle..rly does not discharge 
the officer, it does not sepa.r-.te him from the service, but merely recites 
an honorable service from one date to another. Although it is given upon 
the transition .of ..n officer from ..n -.ctive to an inactive status, it is not 
an instrument which effects th-.t change, but is -. mere incident thereto. We 
c..nnot, therefore, -.ccept the conclusion of the opinion cited that it is a 
formal ..nd solemn -.ct 11like ..n oonor-.ble discharge in the case of enlisted 
personnel. 11 

Furthermore, the authority vested in the Se?ar~tion Cen~er in Washington 
to issue a Certificate of Service to the accused was b-.sed upon the -.uthority 
of the order of 17 May 1946 whichplaced him on terminal leave. Ylhen, there
fore, the order of 17 May 1946 was revoked by the W-.r Dep..rtment, re_scinding 
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the unexecuted portion of the accused's. ternlli.nal leave, the authority to 
grant the accused a Certificate of Service was automatically revoked also. 
The issuance in error thereafter of the Certificate of Service to the 
accused while he was in arrest was ma.de without authority and•was, for legal 
purposes, a nullity. Under similar circumstances even an honorable discharge 
)las .been held to be a nullity. 

IN JAG 1942/286, Jan. 28, 1942, and in JAG 1942/688, Feb. 25, 1942, 
The Judge Advocate General stated in this particular, as follows: 

11A discharge given by an officer with no power to grant 
discharges, or by an officer w.i.th limited power tc discharge 
in a case not coming within his authority, is a nullity. (U.S. 
v. Perkins, 116 U.S. 48.3; Ex parte Roach, 244 Fed. 625; 25 . 
Comp. Dec. 667. 11 ) 

And again in JAGA 1947/1754, 11 Feb 1947, the Judge Advocate General stated 
that, 

11It is believed clear that any officer who, despite the 
legal prohibition above expressed against the accomplish~ent 
of such discharge, purports to execute an unauthorized order 
of discharge acts above and beyond the scope of his authority 
and any discharge so executed or any certificate of discharge 
so accomplished is void ab initio, having been ordered by an 
authority not competentto act. 11 (To the same effect sPJGA 
1946/2809, 29 Mar. 1946.) 

In light of the reasons stated, we are compelled to the conclusion ths.t the 
issuance or the Certificate of Service in the present case had no legal 
effect on the active duty status of the accused. 

The answers to the three questions analyzed above, require the con
clusion that the accused was not released from military control by being 
placed on terminal leave on 17 May 1946, and that he was continuously in 
active military service from the date of the alleged offensesto the date 
of his trial. Accordingly, the Court had jurisdiction to try him for the 
offenses in question. 

The only other jurisdictional question raised by the record is whether 
the jurisdiction of the Court was affected by its temporary relllOval from 
Germany to the United States. The record shows that on 17 January 1947 
the Court, in order to receive the testimony of witnesses who were in the 
United States, adjounied at Frankfurt-am-Main, Germany, and ·reconvened on 
10 February 1947 in the Pentagon Building in the Military District of 1fash
ington. (R 1066) After considerable testimony had been received, the Court 
returned to Frankfurt-am-Main where the trial was concluded. (R 2417, 2671) 
The defense counsel contended that 'While the Court was sitting in the Uni~ed 
States it was without the 11-connnand of the appointing authority-11 and , 
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without jurisdiction to try the accused. (R 1066) 

'.i.'he answer to th;Ls contention appears quite clear. 'l'he Articles of 
T;ar do not impose any requirements as to where a general court-ma.rtial shall 
sit nor do they•impose any restrictions upon the movements of a court-martial. 
(A. ':[. 2, 4, 8, 12; 1~.c.1.,::., 1928, Par. 7) Courts-1'iiartial, unlike civilian 
co1:rt.s, .i.re not confined to territorial limitations. By necessity the Army 
and its ve.rious subordinate commands are mobile units. A combat group may 
be detached fro1!l its parent organization arid sent into another geographical 
territory. Similarly, a court-martial, in order to promote the encsof 
justice, may be sent from one territory to another to receive the testi-
mo!lj- of witnesses there. 

As a matter of caution, however, the reviewing authority procured 
the authorization of the War Department for the temporary movement of the 
Court to the United States and also procured the opinion of the Judge Advo
cate General concerning the legal effect of such proposed movement. (R 1068, 
Pros. Ex. 187-190) The Judge Advocate General stated that there were no 
legal prohibitions against the action contemplated. (Pros. Zx. 187) 

This opinion is in accord ,tlth the action taken in a case very similar 
to the present one, C. 1i. 307 097, l,~ellinger, 6o BR 199. In that case an 
officer was tried by a court-martial which was convened at Paris, France 
by authority of the Commanding General, Seine Section, European Theater. 
After some evidence had been received, the Court adjourned and reconvened 
in London, :Gngland, an area beyond the connuand of the convening authority. 
Later, the Court returned to Paris where the ·tr:l.al was concluded. Althoue;h 
the question of the Go-urt 1 s jurisdiction was not discussed, it must be 
assuned that it was considered and approved. 

In an earlier case, .however, the Federal Court in Perl~tein v. United 
States et al. (57 F. Supp. 123; affirmed 151 F. (2) 167, certiorari den:i,ed 
328 U.S. 777) stated that, 

"I~ is my earnest opimon that once jurisdiction attached, 
it having been shown that Petitioner 'accompanied' the armed 
forces, t.~e location of the Court-hlartial is not material.
Once' jurisdiction attached, the scene of the trial was not 
material so long as no prejudice to or ~ange in the rights 
of the Petitioner resulted. 11 

Since in the present case the Court-M~rtial came to the United States in 
order to receive at first hand, rather than by depositions, ti~e testimony 
of various witnesses both for the prosecution as well as for the defense, 
no prejudice to t..rie rights of the accused resulted therefrom~ In view of 
the reasons stated, we conclude that the jurisdiction of the court-martial 
in the present case was unaffected by its temporary removal from Germany 
to the United States. 
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4. Summary of Evidence for the Prosecution• 

. (a) 'l'he intensified allied ;dr rtids on the §ennan city of Frank
furt-am-;Mtin in the fall of 1944, c.:.used the niembers of the Hesse f.un.ily 
to become gravely concerned for the safety of faeir historic collection 
of jc,·rels which w.s then in a partly demolished castle in the nearby town 
of Y.ronberg. At that tiim Prince Phillip of Hesse, the eldest surviving 
son of the late Landgr~ve Friedrich Karl of Hesse was in a concentr~tion 
c.imp, .md Prince ifolfg.mg of Hesse, the next oldest son, n~s the acting 
head of that ancient family, and .i.c,tj.ng head of the Kurhessische House 
Found.ation, a f.i.mily corporation ,vhich held title to certain 1...nds, hcuses, 
jevrols, md. other. property. A.fter .sever.al. discussions, Prince ~-olfg?Ilg I s 
mother, Princess. 12...rgarethe of' Prussia, widow of the late Landgrave of 
Hesse, his brother, Prince Richard of Hesse, ;md his sister-in-law,;· Princess 
Sophia of Greece, widow of Prince Christoph of Hesse, decided that Prince 
Wolfgang should take custody of the jewels belonging to the Kurhessische 
House Foundation, hereinafter referred to as the 11House 11 or "F-mily11 

jewels, as ,iell as the jewels of the individutl members ·of the family for 
the purpose of.,-burying,them beneath Schloss Friedri~hshof, a large mansion 
situated ne-r Y..ronberg, which the Landgravine of Hesse had .inherited .from 
het mother; the Germ..n.Eitpress Friedrich. (R 97, 166, 167, 170, 180, 240-41, 
290, 293, 300-302, 314) 

(b) In pursuance of that decision, and at the dfrection of Prince 
l'~olfgang, Herr_}Ieinrich Lange, the administrator or manager of the Hesse 

. fa~ estates and properties', prepared a substantial, zinc lined, wooden . 
box for- t.'1e buri.i.l of the Jenels. Thereafter on 30 October 1944, he and 
his secretary4 Fr:..u von Bachmann, made an inventory of the 11Ifouse 11 jewels, 
th_e jev,els of the late Prinqe Christoph,; .and certain jewels of Prince 
Rich.,.rd and wrapped them in packages. Margarethe, the Landgravine of 

· Hesse,. ~d Princess Sophia, each made ,m inventory of her own jewels which 
were then delivered to Herr ~ge. Prince 'lrolfgang also mwe .m inventory 
of those jewels not··included in the inventory m;;i.de by Herr La-ige, which 
bolon,:;ed to him and to 1.i s vd.fe, ll~ia Alexandra, now deceased. Prince 
Tie.inrich, son of Prince Phillip and the deceased Princess l.iafalda of Savoy, 

·aelivered to Herr Lange a bag containing jevrels which supposedly belonged 
to his mother and vt..uch he had received from his gra.ncimothcr, the Queen of 
Italy; (R 857-86o) Herr Lange and Frau von Bachmann placed all c,f the 
above described packages in the zinc-lined box which ~d been prepared for 
them. i'he box was sc~led with solder and the wooden lid screwed on. 
Prince Wolfgang then, with the assistance of Prince Richc1.rd and -.. mason, 
buried the box in an excavation prepared for it near the furnace in the 
sub-cellar of Schloss Friedrichshof. The box was then covered with cement, 
and Prince Y{olfgang never authorized its removtl. (R 99, 119,.121-23, 126, 
157, 240-44, 247, 291, 302-306, 313,318, 319, 332,.407, 440-41, 457, 714, 
857-€:o; Pros. Ex. 20, 23, 24, 26, 33, 38, _43, 41, 41, 51) 

(c) In addition to the jewels which were buried in Schloss Friedrichshof, 
other jewels and,valuables were,co~cealed in the Castle. In the Spring of 
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1945, Prince August WilheL-u of PJ.::ussia, son of the late German Em:p,eror 
and nephew of the LandgraVirJ3of tlesse, was }.iving temporarily at .:>chloss . 
Friedrichshof. In lviarch or in April of that year he entrusted-21,600 Reich
smarks to Herr Lange for safe keeping. 'l'hereafter on 7 April of the same 
year, Prince August Tiilhelm was arrested by members of the American forces. 
At that time he was permitted to pack his personal belongings, and Princess 
Sophia assisted him. To her he entrusted his jewels, including shirt studs, 
cuff links, scarf pins as well as certain vo.luable documents. After his 
departure Princess Sophia delivered this property to Herr Lange, who vtith 
the assistance of Frau von Bachmann, prepared an inventory of it, including 
the 21,600 Reichmarks, placed it in five envelopes and deposited the five 
envelopes in a safe in Herr Lange's office. (R 130-132, 140, 223-224, 247, 
699-707; Pros. 1::.x. 35-36) 

(d) Subsequent to the above described events Germany was occupied by 
the United States A.rw, and in the spring of 1945, Schloss Friedrichshof with 
its surrounding grounds and buildings was requisitioned by the United States 
for use as an officer's club. At that ti.me Schloss Friedrichshof, which is 
frequently referred to throughout the record as Kronberg Castle and as the 
Castle, was furnished for use as a business office, except that Princess 
Sophia occupied one wing of the building 'While the Landgravine lived in a 
smaller mansion on the groUIJ,ds referred to as the Cottage. When the Army 
requisitioned this property, the former servants were retained and the 
former furnishings restored. After an inspection, Herr Lange was permitted 
to retain. the office 'Which he had previously occupied and·to use the safe 
in which he had deposited Prince August Wilhelm's property. Although an 
inventory was made of the major furnishings, no detailed record was made 
of the ornaments, silverware, books, and similar articles. Furthermore, the 
inventory which had been prepared was made before the discovery of two 
vaults containing large quantities of silver tableware and ormunents. The 
Castle and the Cottage with their surrounding grounds, and the property 
therein, were placed in charge of Captain Katherin B. Nash, Women• s Army 
Corp, who was assigned as hostess-in-charge, with authority to we this 
property for the purpose of conducting an officer's club. In her capacity 
as hostess-in-charge she had control of the keys to the silver vaults and 
other locked parts of the building. From the time of her arrival in July, 
1945, until her departure for the United States in February, 1946, Captain 
Nash lived in one room of a two .room apartment on the l!J3ZZanine floor which 
was accessible only by a private stair. {R 139, 374, 437, 837, 905) Evi
dence of the circumstances under which Schloss Friedrichshof was requisi
tioned and Captain Nash was placed in charge was taken from the testimony 
of defense witnesses. (R 2229-41, 2251-88, and .2434) 

(e) ·In August 1945, shortly after Captain Nash had been placed in 
charge of Schloss Friedrichshof, the accused arrived in Europe and was 
assigned as executive officer to 1iajor General James M. Bevans; the assis
tant executive officer, and assistant to the accused, was Captain David 
N. Watson, Quartennaster Corps. General Bevans, the acc~sed, Captain Watson, 
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and General Bevan's aide shared a house, knovrn as Spin Inn in Bad Homburg. . 
In September, 19.45, Captain Watson was proxooted to the rank of a Major on -
the recommendation of the accused. (R 696, 672-75, 750-52, and 7<4) 

The accused became acquainted with Captain Nash in August, 1945, and 
soon bec~e a frequent visitor at the Castle. Major :ratson frequently 
accompanied the accused to the Castle, and the accused was often seen 
there and elsewhere in the company of 1-fajor Watson and Captain Nash. Dur
ing the fall and winter of 1945 and 1946, the accused customarily entered 
the Castle by a back door, not used by ordinary visitors. He stayed over
night two or three times a week in the second bedroom of Captain Nash 1s 
apartment. 1-iajor 1.'iatson also stayed there on one occasion. l1hen the accused 
was visiting at the Castle a German maid was especially assigned to serve 
him. (R 419) Although the ·delivery of 11drinks 11 to private rooms was not 
permitted, they were delivered to Captain lfash 1s apartment when the accused 
was there. (R 218, 392-J, 396, 402, 406, 415, 419, 425, 672-74, 844; _See 
also testimony of d~fense witnesses 2507-2511) 

(f) On 5 November 1945, a secret walled-in wine cellar was discovered 
in the baseroont of Schloss Fri.odrichshcf. After this discovery, Captain 
Nash :revoked the passes of all of the German employees in the Castle, and 
it was understood by them that they were being punished for their failure 
to reveal the presence of the wine in the castle, and as a means of influen
cing them to reveal the hiding place of any other hidden valuables. Shortly 
thereafter, however, Captain Nash rescinded her order revoking the passes. 
(R 142-3) 

During the afternoon of 6 November 1945, the day following the dis
covery of the wine, Sergeant Roy C. Carlton, a subordinate of Captain Nash, 
and Ludmg Weiss, an old employee of the Hesse family who was working at 
the Castle, searched the basement for hidden valuables. After breaking 
through a layer of cement they discovered a buried wooden box. Sergeant 
Carlton at once reported his discovery to Captain Nash, and she and a. 
German servant named Wiedma.rt1 returned with Sergeant 8arlton to the basement. 
After sufficient cement had been removed, the top of the wooden box was 
pried off, revealing a zinc lining. :';hen tb:i.. s lining was cut open a 
number of packages were found therein. At Captain Nash I s direction, all 
of these packages were carried to Captain Nash's bedroom. (R 375-76, 378, 
332-6, 414, 415) 

(g) Some time on the afternoon of 6 November, 1945 the accused, 
according t,o the reluctantly given testilOOny of Major 'Natson, received a 
telephone call in the accused's office in Frankfurt. 'lhe accused asked 
Major Watson to leave the room. "iThen the telephone conversation was 
finished, the accused asked General Bevans for permission to 1::e absent for 
the remainder of the afternoon. Later, on the same day, Major Watson 
received a telephone call from the accused in which the accused directed 
Major Watson to investigate and report to him whatever information he could 
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find regardi~g the disposition of abandoned and found property. During 
this conversation Major '.'lat son could hear Captain Nash.1s voice in the 
background. On their ,1a.y to their quarters that evening General Bevans 
asked l.iajor 'Watson what he thought the accused was 11 up to, 11 and l\iajor 
~·atson replied that he thought something must have been found in the wine 
cellar. On the following morning 1<.ajor Watson reported to the accused 
that he, Watson, had consulted the Legal and :F'iscal Branch, CH Division, 
relative to abandoned and found property, and th~t he had been told by 
one of the officers t.~ere that he had found a kettle on_a rubble heap 
and had kept it for himself. 'lhe accused replied that he was not inter
ested in copper kettles, but in somethi~g bi~ger. 'l'hereafter U:ajor Watson 
returned to the Legal and ffiscal Branch and asked what should be done if 
Kaiser Will1elm's crown jewels r.ere found. (R 849-855, 909, 916, 919, 920, 
922) 

Followine t.~e discovery of the buried box, Captain Nash's room was 
locked on 7 November, and the housekeeper was unable to enter because the 
key was missing. As a result Captain Nash's roolDl.was not cleaned.by the 
servants on that day. On 8 November, and thereafter, the closet in her 
room, which had previously been unlocked, was locked. It was also observed 
that subsequent ·bo 7 November 1945, and t1I1til Captain Nash's departure for 
the United States, t.~e accused and I,iajor.'Iiatson were frequently vdth her 
in her room. (A 388-89, 391, 393, 4D7, 4D9, 411, 412) 

(h) On the morning following the discovery of the zinc-lined box in 
the sub-~ellar of Schloss Friedrichshof, the servant, Ludwig Weiss, reported 
the incident to Herr Lange. (R 282) Thereafter on 8 November 1945, Herr 
Lange called upon Captain Nash and told her that the Landgravine wanted a 
statement concerning the discovery of the jev{els, and that the Landeravine 
wanted to know if the jewels would be delivered to the 1~alitary Govern
ment" or if the family would get them back. Herr Lange particularly re
quested a written "certificate" referring to the objects which were taken 
from. the basement. Although Captain Nash declined to give a receipt for 
them she said to Herr Lange, "Tell the Landgravira that when the family comes 
back to the Castle, they will find the jewels as they left them.11 (R 211) 
Captain Nash then told Herr Lange that in vfow of the discovery of the wine 
and the jewels, she had called in the "Cic,n and had been instructed to 
issue orders that anything else which was hidden in the Castle should be 
delivered to her as the officer in charge. Herr La.."lge therefore informed 
her of the presence in his safe of the property of Prince .august ,lilhelm, 
and sur~endered it to her. Neither the jewels which had been buriedror the 
property of Prince August Wilhelm was ever returned. (R 145-6, 152, 210-12, 
222) 

(i) In November 1945,. the month in which the Hesse jewels were dis
covared in "Kronberg Castle, 11 Mrs. l,[artha Lucille Orwig Hatch Evans, vmo 
had been the accused's secretary in 1944, when he was. stationed in Washing
ton,. ~· C., received a letter fro!lll him at her home in Arlington, Virginia. 
In thJ..s letter the accused enclosed a note addressed to his brother James 
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(75) 

E. Durant of ii'alls Church, Virginia, '\\"hich the accused requested her to 
deliver for him. In this letter the accused stated that he was sending 
her a package for delivery to his brother, and he requested :,;rs. Evans to 
acknowledge receipt of this letter by cable_ using certain specified words. 
1,Irs. Evans complied with this request. 'lhereafter Mrs. Evans, received a 
cablegra.mi froim the accused, dated at Frankfurt-am-Bain, 28 November 1945, 
worded in part, as follows: 

' 11Plans Changed No Package Destroy Note Keep :Me Advised 
Your.Status Periodically Everything Fine Here 11 {Pros. Ex. 
l3Ja) . 

Upon receipt of this message I.Qrs. Evans destroyed the note addressed to 
James E. Durant, but before doing so she read it. 'i'he note instructed 
Colonel Durant I s brother to put the package which he ,vas to receive fro.n 
l.:rs. Evans in a bank deposit box, stating that he was never more serious 
in his life. (R 1096, D.08-11, 1124, 1156, 1173) 

Shortly thereafter on approximately 16 December, 1945, the Deputy 
Chief of Eilita.ry Personnel, Air Forces in .ciurope, received a telephone 
call from the accused in the course of which the accused asked 11-if it 
i'rould be possible to send a present to a lady friend at the Headquarters" 
in Washington by official mail, and was informed that it would no"t be 
possible. (R 1395) 

(j) Between November 1945 and March 1946 a clerk in the accused's 
office mailed twenty or thirty packages to the United States for him. 
These packages were addressed to a· kr. Durant in Church Falls or Falls 
Church, Virginia or -West Virginia, and to a city' named Hudson. 'lhe same _ 
clerk also mailed a package for Major '.',"atson to BurlinealllD, California, 
and he remembered that at least one of the packages had Captain Nash I s 
return address on it. (R 1553-55) 

During the six months preceding Jla.rch 1946, five packages bearing 
the return ad.dress of the accused were received at the home of his brother, 
James E. Durant, in Falls Church, Vireinia. One of .these packages con
tained a silver tankard of a value of seventy-five dollars, which had 
belonged to the Landgravimof Hesse, a.nd which had been given to the 
accused on the eve 'of the departure £or the United States of Captain Nash. 
Other items were a shell shaped silver dish, the property of the Landgravine' 
which had been in the Cottage; two boxes of knightly orders which belonged 
to Prince Wolfgang; a large watch and two handsomely bound books which had 
been in the Castle, the property of the Landgravine; a silver cigarette 
box, bearing the monogra'll of the late Prince Christoph of Hesse, lrltlch had 
been in a trunk in the Castle and belonged to his widow, Princess Sophia; 
a barometer which matched the large watch; and a nut cracker, which had 
been in the Castle and which belonged to the Landgravine. All of these 
items, which are of soDB substantial value, correspond to items 23 to 32 
inclusive of Specification 1, Charge IV. (R 265, 339, 340, 6o.3-4, 64?-48, 
1594, 1595, 1597, 1604, 1610, 1739, 1857, 2528; Pros. Ex. 73 & 100) 
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Item Sp 
PX 64 Sp Item Description Owner Page Value Page 

l l 94 Bracelet,pearl,114 diamonds MA 253 $2,875 1723 
324 

2 
3 

1 
1 

161 
153 

Brooch,zooss rose,77 diamonds B-L 
Bracelet, 11 turquoise, B-L 
68 diaironds 

/441 
/441 

700 
1,400 

1723 
1723 

4 Bracelet,platinum,405 M 821 3,300 1724 
diamonds 

5 1 216 Pin,platinum,209 diamonds M 821 .3,500 1724 
6 1 226 Bracelet,142 diamonds, B-M 442, 

74 rubies 828 .3,000 1724 
860 

7 1 223 Wrist watch,platinum,606 11 821 7,500 1724 
dia..roonds 

8 l 99 Bracelet,gold,27 diamonds, B-MA 324 550 1724 
emerald,ru°b'J,sapphire 

9 l 177 Ring,gold,pearl,9 rubies B-L 442 50 1724 
.10 l 2.31 Ring, chalcedony,.34 dia- M 821 75 1724 

monds 
11 l 2.31 Ring,gold,9 diaroonds-onc M 442 14,000 1724 

11 carat 
12 l 218 Ring, platinum,.3.36 diamonds M 821 4,000 1724 

2524 
13 l 110 Ring,oval turquoise,14 MA .324 .350 1724 

diamonds 
14 l 208 Ring,emerald,20diamonds M 442 2,700 1725 

828 
15 l 177 Ring,5 rubies, 24 diamonds B-L 442 .300 1725 
16 l 231 Ring,gold,24 sapphires M 44.3 25 1725 
17 
18 
19 -

l 
l 

227 
211 

Clips,6 rubies,110 diamonds 
Clips,2 pearls,148 diamonds 
Clip,sapphire,62 diamonds 

M 
M 
M 

822 
443 
255 

5,400 
1,900 
4,000 

1725 
1725 
1725 

20 l 242 Brooch,gold,21 rubies, 19 M 822 600 1725 
diamonds 

21 l 190 Brooch,gold,22 rubies, 8 B-L 443 75 1725 
diamonds 

22 
23 
24 

1 
l 
1 

212 
212 

41 

Clip,platinum, 122 diamonds 
CJ.ip,platinum, 105 diamonds 
Ear ring, turquoise, 82 

M 
M 

B-Ml\ 

443 
41:J 
257 

4,800 
2,350 

550 

1725 
1725 
1725 

diamonds 325 
.336 

25 l 237 Ear rings, 2 sapphires, 76 M 822 800 172;; 
diamonds 

26 4 l cur.r links, 4 sapphires C-AW 257 75 1725 
702 
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Item Sp 
PX 6!:t_ S:Q Item Descri:Qtion Owner Pa~e Value Page 

27 1 129 Cuff links, 40 diamonds, B-R 443 300 1726 
8 sapphires, 2 pearls 714 

29 1 128 Cuff links, gold, red B-R 714 135 1726 
enamel, 4 diamonds 

31 
32 

1 
4 

249 
1 

Cuff lin.ks, gold & platinum 
Cuff' links, gold, 4 rubies 

-M 
c-.AJH 

823 
703 

50 
200 

1726 
1726 

33 4 l Cuff links, 4 emeralds, c-.tuv 257 500 1726 
63 diamonds 

34 1 2.32 Buttons, 4 turquoise, 16 M 823 65 1726 
diamonds 

35 l 194 Cu££ links, gold, 4 sapphires B-L 443 250 1726 
36 l 249 Cuff links, gold & platinum M 823 100 1726 
39 1 107 Shirtstuds, pearl B4'f 325 250 1726 
40 l 129 Cuff links, 24 diamonds, :s,..R . 444 225 1726 

8 sapphires, 2 pearls 
41 1 130 Shirt stud, 2 moonstones, B-R 715 175 1727 

;45 rubies 
42 l 106 Shirt stud, sapphire, 20

diamonds ~.. · · 
B41 329 260 1727 

43 l 131 S1-:irt studs, gold, pair B-R 715 40 1727 
46 l 224 Bracelet, 42 rubies, 168 M .444. 10,000 1727 

diamonds 
47 Bracelet, 5 aqµamarines, 

2/40 diamonds 
B-M 444 

860 
l,250 1727 

48 1 225 Bracelet, 54_rubies, 321 
diamonds 

· M 444 13,500 1727 

49 l 220 Bracelet, 3 rubies, 125 
diaoonds 

M 444 3,000 1727 

50 Bracelet, 88 sapphires, 112 
diamonds 

B-M 444 
865 

3,500 1727 

51 Necklace, 52 pearls M 823 30,000 1727 
829 

52 
53. 
54 
55 

l 

1 
1 

39 

43 
45 

Necklace, 49 pearls 
Necklace, 51 pearls 
Necklace, pla.tinumjlB pearls 
Necklace, gold, stones 

B-MA 
M 

&-lliA 
B--V...iA 

329 
82.3, 
329 
329 

3,000 
10,000 
1,100 

75 

1727 
1727 
172$ 
1728 

56 1 191 Necklace, gold B-L 445 200 1728 
57 1 44 Necklace, gold, lapis lazuli B-MA 330 75 1728 
58 
59 

l 
1 

46 
47 

Necklace, coral,large stones 
Necklace, coral 

.B-MA 
B-MA 

330 
330 

200 
150 

1728 
1728 

60 
61 
62 

1 
1 

59 
48· 

Necklace, gold 
Necklace, gold, 7 pearls 
Necklace, gold 

B-MA 
B-MA 
13-¥..A 

330 
330 
3.30 

45 
50 
15 

1728 
1728 
1728 

63 1 58 Pendant, gold, 4 diamonds ~ 330 no 1728 
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Item Sp 
PX 6!± SE Item Descri2tion . Owner Page Value . P§ge 

64 
65 
66 
67 

1 
4 

Brooch, gold, 4 diamonds 
Brooch, ruby, 70 diamonds 

81 Bro.och, 2 pearls, 1 diamond 
1· Scarf pin, 12 rubies, 26 

B-MA 
M 

B-MA 
0-Ell 

330 
257 
330 
703 

50 
700 
325 
150 

1728 
1?28 
1728 
1?28 

diamonds 
68 l 82 Brooch, :3 sapphires, 2 dia- B-MA 257 425 1729 

monds .331 
69 4 1 Scarr pin, 26 diamonds C-f3f 704 115 1729' 
70 l 87 Brooch, sapphire', pearl, B-MA .3.31 .200 1729 

2 diamonds 
71 4 1 Cuff links, l4 amethysts, 

62 diamonds 
C-AW 702 625 1729 

72 l 92 Brooch, crown, 37 diamonds B-MA 3.31 650 1729 
74 Iccket, moonstone, 2l dia- E* 824 .3.30 1729 

monds 
75 
76 4 l 

Locket, gold, 39 diamonds 
Cuff link, 56 diamonds, 17 

E-it 
c-.u. 

824 
702' 

650 
210 

1729 
1729 

77 l 2.39 
sapphires 
Brooch, 4 sapphires, 128 M 257 600 1?29 
diamonds 

78 l 193 Pendant, 1.6 pearls, head or B-L 445 750 1729 
Q. Victoria 

79 l. ,36 Necklace, 29 pearls, .30 dia- HJ 445 3,000 1729 
IDOnds 

80 l 100 Bracelet, gold, pearl, 12 dia- MA. 445 175 1729 
monds 

81 Vase, silver & enamel M 446 15 1729 
83 .3 81. Watch, buried in crystal C-L 446 150 17.30 
~4 3 80 ".lfatch, gold, antique C-L 446 500 17.30 
85 
86 

l 
3 

178 Watch, gold, monogram 
79 Watch, - gold, enamel 

B-L 
C-L 

447 
448 

75 
150 

1730 
1730 

89 
90 

3 
l 

77 Napkin rings, silver, 2 
197 Snuff box, miniature or 

c-s 
p 

25? 
448 

6 
200 

1730 
1730 

Marie Amelie 
92 3 76 Bracelet, gold, 8 charms C-L 449 450 1730 
9.3 3 75. Bracelet, gold, 6 garnet C-L 450 330 1730 

hearts 
95 3 7.3 Miniature, Princess Louise C-L 450 200 17.30 

or Prussia 
96 .3 72 Miniature, George v, King C-L 451 150 17.31 

of Hanover 
97 
98 

l 
3 

184 Brooch, 6 rubies, 56 pearls 
71 Miniature, 76 dianx:,nds 

B-L 
C-L 

451 
451 

200 
1,000 

17.31 
17.31 

99- 3 70 Miniature, Fred. Wm. IV, C-L 451 75 17.31 
King of Prussia 
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Item . Sp 
PX 64 Sp Item Description Owner Page Value Page 

100 3 69 Miniature C-L 451 5 1731 
101. 3 68 Miniature C-L 451 10 1731 
102 3 67 Miniature C-L 451 25 1731 
103 3 66 Miniature, Kaiser 1:.m,. II C-L 451 75 1731 
104 3 65 Miniature C-L 451 50 1731 
105 3 64 Charm, chalcedony, ruby L 452 25 1731 
106 3 63 Brooch, gold, head of Q. L 452 25 1731 

Victoria 
107 3 62 Piece of uniform w 331 No12-e 1731 
108 3 61 Ivory box C-L 452 25 1731 
109 3 60 Brooch, gold, 2 pictures C-L 452 100 1731 

453 
llO Pin, l sapphire C-L 453 50 1731 
lll 3 59 Pin, 6 Rubies C-L 453 75 1731 
ll3 3 57 Pin, 31 diamonds C-L 453 50 1732 
114 3 56 Ring, gold, picture Fred. C-L 454 100 1732 

the Great 
118 3 55 Jade Buddha c-s 259 10 1732 
ll9 3 54 Easter egg, gold, iron cross L 454 45 1732 
120 Mecca stone C-L 455 1.50 1732 

2489 
123 Souv.enir insignia, gold MA- 332 25 1732 
126 3 53 Letter -opener, agate, ruby C-L 458 10 1732 

diamond 
127 Cross, silver gil~ s 259 10 1732 
128 Easter egg, gold, enamel C-L 459 25 1733 

crystal 2481 
129 l 180 Hat pin, amethyst, 4 dia- -B--L 459 50 1733 

monds ' 

2484 
1.30 Pen holder, silver C-L 459 1.50 1733 
131 Necklace, gold B-MA- 332 40 1733 
132 l 49 Necklace, platinum, 4 dia- B-MA 333 75 1733 

monds 
133 l . 234 Necklace, platinum M 824 40 1733 
l.'.34 3 52 Tankard, silver gilt, C-L 261 100 1733 

monogram Fred III 2528 
135 3 51 Cream pitcher,_ monogram C-L 450 25 1733 

Fred. III 2487 
1.36 3 50 Coasters, silver, 12 C-L 260 48 1733 

2488 
1.37 3 49 Bell, silver, tortoise shape c-s 260 40 1733 
138 3 48 Box, cigarette, silver C-L 459 50 1734 
1.39 3 47 Candlesticks, pair s 2486 25 1734 
140 ·3 46 Cups, egg, silver, 2 C-L 460 40 1734 
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Item Sp 
;EX 64 Sp Item Description Ovm.er Page Value Page 

J4l 3 44 Box, silver C-L 460 25 1734 
1.42 3 45 Box, match, silver C-L 460 20 1734 
143 3 43 Pot, mustard, silver C-L 460 25 1734 
144 3 42 Tray, silver plated, small C-L 460 20 1734 

2488 
145 3 41 Saucer support, silver C-L 460 75 1734 
l.46 . l 204 Bowl, silver, emlx>ssed, B-L 461 50 1734 

. antique 
147 3 40 Plate, silver C-L 461 75 1734 
148 ·3 39 Ash tray, silver C-L ·. 461 25 1734 
149 3 38 P1ate, silver, sma.11 C-L 461 10 1734 
1.50 3 37 c7c, collapsible, silver, c-R 716 10 17.34 

W case 
152 3 35 Pencil, silver w 333 15 1734 
154 Pen holder, silver L 459 25 1735 
155 l 252 Fan, gold, 95 dimnonds, 4 B-L 461 5,000 1735 

rubies, 3 sapphires, hand 
painted arms & pictures 

156 3 ·. 34 Fan, .tortoise shell, gold in- C-S- 260 50 1735 
lay 

157 3 33 Fan, mother of pearl, gold c-s 260 500 1736 
inlay 

158 3 32 Crucifix, silv~r c-s 261 10 17,36 
159 Smelling bottle, silver C-L 462 25 17.'.36 
160 Chess man, metal C-L 462 10 1736 

2529 
161 ' Chess man, metal C-L 462 ·25 1736 
162 Chess man, metal, gold trim C-L 462 50 1736 
163 3 31 Fruit set, 12 ea. knives, C-L 261 900 1736 

forks, spoons 463 
164 3 30 Fork, salad C-L · 464 20 1737 
165 .· 3 29 Spoon, salad C-L 464 20 1737 
166 3 28 24 spoons, 12 knives, ll C-L 463 3 80 1736 

i'orks 
167 3 27 Coi'!ee spoons, silver gilt, c-s 261 180 1737 

12 
168 3 26 Butter knives., 3 C-L 463 9 1737 
169 3 25 Spoon, silver, monogram C-L 463 40 1737 

Empress Friedrich 
170 3 24 Spoon, silver, mtique C-L 463 40 1737 
171 3 23 Spoon, jam, silver C-L 463 15 1737 
172 3 22 Spoons, egg and salt, 5 L 463 15 1737 
173 3 21 · Spoons, mustard, 2 C-L 464 6 1737 
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Item Sp 
p~ ~ SJ2 Item lliscri:12tion Owner Page Value Page 

174 3 20 Pusher, child1s, silver C-RA* 262 5 1737 · 
175. 3 19 Spoon, toonogrrun Empress L 464 2 1737 

Friedrich 
176 3 18 Spoon, porridge, silver c-s 262 5 1737 
177 3 17 Spoon, silver, monogram ·L 464 30 ·1737 

Empress Friedrich 
178 ·3 15 Spoon, silver L 465 4 1737 
179 3 15 Scissors, grape, monogram, C-L 465 20 1737 

silver 
180 3 JJ Frame, silver c-t 465 40 1737 
181 3 14 Frame, silver C-L 465 40 1737 
182 3 12 Field glasses, zeiss, w/case c-c 262 100 1738 
183 l 203 Bible, gilt binding, writing B-L 466 300 1738 

Q. Victoria 
184 l 202 English Book of Common B-L 466 '150 1738 

-r· Prayer, gilt binding, pictures 
Q. Vict9.ria, Pr. A1~rt, 
markers w/turquoise, pearls 

185 l 201 Book, Imitation of Christ, B-L 466 
velvet 

186 ·1 172 Catalog to 187, red velvet B-L 466 
467 

187 l 172 Albun, paintings, autographs, B-L 466 
velvet· 467 

188 Bible, German, leather L 467 
189 l 172 · Catalog to 187, silk B-L 467 
190 l 200 Bible, German, leather B-L 467 
191 3 11 9 vols. correspondence C-L 1.J,9 

between Empress Friedrich & 
da.u., Pr. Vi_ctoria. 

192 Box, wooden, St. Michael c-r 824 
193 . Diamonds, 2 L 468 75 1739 

After he had left Hudson,· the A:rmy investigator received a package, 
addressed to him at Chicago and bearing the return address of Captain 
Nash's sister in Hudson, Wisconsin. This package contained -\ biography, 
in German, of the Empress Friedrich, mother of the Landgravine of Hesse. 
The book belonged to Prince Wolfgang and was moved to Schloss Friedrich-
oh.of after hi.s home in Frankfurt-am-Main was bombed. (R 342, 619, 620; 
Pros. Ex. 480)

. I 

*Princes.a Elizabeth is a daughter ot Prince Philipp of He.sse and the 
late Princess Mafalda; Prince Rainer is a son ot the late Prince Christopn 
ot Hesse and Princess Sophia. · , . . . 

\ . 
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(1) In November 1945, 1.~ajor i:;atson visited a friend in Belfast, 
Northern Ireland, whoo he had r.:et when he had been stationed there 
during the conbat period, and gave her a silver hand mirror and a 
large pearl surro:mded by diamonds. In ~arch 1946, this friend re
c~ived a package addressed to her in i:!iajor Tiatson 1s handwriting and 
bearing his return address. The package contained jewelry and loose 
precious stones. In June 1946, an Army investigator went to Belfast 
and secured from 1iajor ~fatson 1 s friend the mirror, t.1-ie pearl sur
rounded by diamonds, and the contents of the package. The pearl 
silrroui1ded by diamonds was identified as a part of the pearl a."ld 
diamond diadem which was one of the principal Hesse family jewels 
and is s}10wn in its original state in Prosecu-t:,icn .C:.xhibit 54. T'nis 
diadem is the first item on the inventory of the House jewels which 
were placed in the zinc-lined box and corresponds to Item 1 of Speci
fication 1, Charge I. (R 482; Pros. Ex. 20) This item and the other 
items secured fron 11.ajor 1,atson I s friend in Belfast together with 
the owner and its current retail value in Washington, D. c. are shown 
in the following table by the sane symbols u~ed in the precedine table •

• 
Item Sp 
PX 107 SE Item Descri~tion Owner Page Value P~e 

242 l 221 Bracelet, platinum, J65 dia- B-M 263 $18,ooo 1742 
monds 861 

243 1 123 Bracelet, platinum, 162 B-G 264 5,000 1742 
diamonds 

244 Necklace, pearl,double strand E 825 500 1742 
245 Hand mirror, silver C-1 480 35 1742 
247 l 242 Pin, gold, pearl, 2 dianxmds H 825 150 1742 
248 l 188 Ring,gold,2 diamonds,l ruby B-L 481 150 1742 
249 l 188 Ring,gold,2 diamonds,lruby B-L 481 150 1742 
250 1 87 Pin gold, 2 pearls, 11 Baby 11 B-MA 342 20 1742 
251 Brooch,platinum,5 diamonds M 826 75 1742 
252 Safety pin, gold, pearl M 826 20 1742 
253 Sapphire, 116.20 carats hl 826 5,800 1742 
254 l 250 ft.methyst, drop-shaped, 103.73 hl 826 150 1742 

carats 
255 Amethyst, cabochon, 80.85 M 483 40 1743 

carats 826 
257 l One pearl, 19 diamonds, 20 

rose cut diamonds, part of a 
B-H,T 422 3,000 1742 

diadem 
258 l 214 Ring, sapphire, cabochon :S-M· 264 800 1743 

484 
864 
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Item Sp 
PX 102 S12 Item Descn"'otion Owner Page Value P~e 

259 l 2.'.31 Ring,sapphire, 74 diamonds M 264 200 1743 
484 

260 l 177 Ring, garnet,· 10 diamonds B-L 484 250 1743 
261 l 177 Ring, 2 diamonds, l ruby B-L 484 50 174.'.3 
262 Chain, platinum, w/pearls E 827 150 174.'.3

.E263 Pendant,-platinum, 18 diam- 827 100 1743 
264 ands. 
264 Chain, platinum,w/gold lock M 827 65 1743 
237 Diamonds, ruby, emerald L 480 l8.,4l9 1741 

All the items were received in evidence as Prosecution Exhibit 107. 
(R 482, 671, 827, 956, 959., 962-966, 1056, 117.'.3, 118211978; Pros. Ex. 
31) 

On l or 2 April, 1946, "Major Watson entered a pawn shop in Bel
fast, Northern Ireland, and sold the proprietor a quantity of gold., 
including old-fashioned Victorian ladi_es 1 gold mesh handbags, broken 
jewelry, bangles, chains, and things of that nature, which he said he 
had obtained in Itazy. The pmvnbroker paid Major Watson 80 pounds 
for this lot of jewelry and put it in his window for resale. In June 
or July 1946, he delivered the small amount still on hand to the head 
constable at Belfast, who in turn delivered it to an Army investigator. 
The items delivered included a wide bracelet of braided silver gilt, 
a piece of gold chain, a gold easter egg with enamel and forget--me
nots, a red easter egg set with diamnds, a German gold ten-mark coin,. 
an old coin of Savoy with a representation of the Annunciation, a 
gold coin 'll'ith the head of King Victor .Amadeus of Savoy, and a gold 
medal with the head of King Umberto I of Ital:y. All of these items 
were identified as property of Princess Mafalda. The gold chain was 
a piece of the watch chain of her grandfather, King Umberto I of 
Italy~ The ten-mark coin bore the head of F.m.peror Frederick Ill, 
grandfather of Princess Mafal.da 1s husband, and was given to her by 
Queen Margaret of Italy. The red easter egg was lllD.de by a well known · 
jeweler in St. Petersburg (Leningrad). (R 824-25, 9.'.32-974, 1173, 
15.35-47; Pros. E:x:. 108, l.'.30) The aggregate resale value in Washington, 
D. C. of the items recovered .from the pawnbroker was $135. (R 1741) 

(m) In January 1946, Mrs. Evans, whose correspondence with the 
accused is described in paragraph (i) sµpra, went to Iondon, England, 
as a secretary for the United Nations delegation. Later that ioonth 
the accused talked to her by telephone .from Frankfurt-am4l:ain, and in 
February, he visited her in Iondon. Upon the occasion of this visit 
the ·accused took a number of i tams of j nelry from his jacket, explained 
that he had procured them ir.i. Germany, and asked her to take th.em back 
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to the United States for him. Mrs. Evans agreed to do so, but at 
the same time refused to sell for him a g.old mesh bag. A short 
time later, in Apri:}. 1946, Mrs. Evans returned to the United States, 
and brought with her in her overnight case the jewelry which the 
accused.had intrusted to her. AJ.though she did n~t attempt to con
ceal this jewelry from the customs authorities, she made no specia1 
declaration of. it. Later, in May 1946, after _the accused had re
turned to the United States, she had. lunch with him and returned 
this jewelry to him. (R 786, 1097..1)9, 1101-5, lll7-l9, 1122, 1125, 
1396, 1397) 

· l4rs. Eva11;S identified a number of items of jewelry as having 
been brought to the United States by her at the request of the 
accused. Those items., their description, ownership, and estimated 
resale value in Washington,· D. c. are, as followsz 

Item Sp 
PX.64 S:e Item Descri12tion Owner P!E;e Value P~e 

• 64 l 25 Ear rings., platinum., 2 sap- l( 822 $ 800 1725 
phires., 76 diamonds 

·49 Bracelet, platinum, 3 rubies, M 444 3,000 1771 
125 diamonds · 

59 Necklace., Coral KA.. 330 150 1728 
63 Pendant., gold., heart-shape, MA. 330 llO 1728 

4 diamonds 
64 Brooch, gold, enamel, phea- MA. 330 50 1728 

sant-shape, 4 diam:>nds . 
65 Brooch, ruby, _70 diaoonds )( 2Z7 700 1728 
'Tl Brooch, gold, platinum., 4 :r.t 257 600 1729 

sapphires, 128 diamonds 

On 3 June 1946., the above described items were found in the home 
of Captain Nash I s sister in Hudson, Wisconsin. (R 562, 566). In a ddi
tion to these jewels, Mrs. Evans testified that a pearl necklace was 
among the pieces of jewelry 11hich she brought back to the United states, 
but she was unable to identify it among the several pearl necklaces 
recovered !rom Hudson, Yisc,onsin. (R .'.329, 1771, 1102) 

(n) In Januar,- 1946, the accused and Captain Nash procured a 
leave of !Seven dqs for the purpose of visitillg Switzerland and author
ity to travel in a Government car. (R ~8-90, 2454) They departed for · 
Switzerland together, and later in the· year an J,nry investigator 
secured hotel registration cards bearing the name and description or 
the accused from the police departments of Berne, Zurich, arid Da:vos
Platz. (R 10,40; Pros. Ex. 119, 120) In the opinion of a handwriting 
expert, seven or the ten cards procured., 'Which bear dates from 19 
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to 29 January 1946, were written by the accused. (R 1063, 1792, 
1799) The Army investigator also secured a bathrobe from the 
lost and found department of a hotel in Berne whidl the accused 
admitted was his. (R 1048-49) Sometime in January or February 
1946, the accused entered a jewelry store in Berne, Switzerland, 
and offered scrap gold consisting of broken-up settings of rings 
and brooches for s.ile. '!he jeweler declined to buy, .nd the 
accused then asked him if he would buy precious stones. The 

.· jeweler s-~ated that he would not. (R 1050-1052) 

(o) In February 1946, Princess Sophia, through Frau von 
Bochm-nn, requested an interview with Captain Nash relative to the 
return of her jewels. Captain Nash declined to see her at. the 
time requested, and thereafter Princess Sophia repeated her request 
by letter. Yihen Frau von Bochmann delivered this request to Cap
tain Nash she stated that she could not see Princess Sophia just 
then, but that she would see her in the noar future. Within a 
brief time thereafter., Captain Nash suddenly left Kronberg Castle, 
supposedly for the United States, without saying goodby to Frau 
von Bochm-nn, Ql"ld leaving behind her a partly packed footlocker. 
In the bottom of ihis footlocker, -whi. ch w-.s ti.ken by Major Vfatson 
from the Castle on the night before his arrest, two books of 100no
grams which belonged to the L.indgravine and which had been in the 
Castle were found. (R 213-15, 249, 977, 2498, 2500-02; .Pros. Ex. 
-109) 

'lhe day before her departure, Captain Nash had dinner at Spin 
Inn, at which time she presented General Bevans and the accused 
each with a silver tankard and Major1Vatson with a silver pitcher 
as "souvenirs of Kronberg Castle. 11 The accused m.iled his silver 
tankard to the home of his brother, James E. Durant., in Falls 
Church., Virginia., where it was later ·found.· Major Watson mailed 
the silver pitcher to his f.imily in Burlingame, California, and it·
was later returned from there. 'Ihe silver tankards were the prop
erty of the Lmldgravine and had a value of $75 ei,cll. '!he. silver · 
pitcher, which had a value of $250, Vfas also the property of the • 
Landgra.vine, having been presented to her by the King and Queen of 
Italy. These objects correspond to items 1 W 8'2 of Specification 
3, C1i,arge I -which had a value of $400. (R 263, 340, 391, 480., 604, 
792-96., 967, 1553, 1.597., 1739, 1741; Pros. Ex. 73, 100). 

(p)· On 6 March 1946., orders were issued by Headquarters, · 
United States Forces, ~uropean 'lheater, directing the accused to 
return to the United States by Air transportation for.temporary 
duty of seven d.ya with the W:.r Department, .nd granting him 
leave for thirty days in the Uni tad States upon the completion of 
the temporary duty. The order designated him an official courier 
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and exempted packages he might carry in that capacity froc censor
ship. Under the terms of the order, he was directed to return to 
the European '.lheater at the eq,iration of t."1.e leave granted. (R 85; 
Pros. Ex. 5) 

(q). In March 1946, following his return to the United States, 
the accused and his brother, James E. Durant, called upon Miguel 
Carrasco, who operated a delicatessen in Falls Church, Virginia, 
and "Who was reported to have connections whi.ch enabled him to · 
secure the delivery of a limited number of automobiles. James 
Durant told Carrasco that his brother ;;anted to buy a new car 
with precious stones. 'lhe accused then produced fro1a his pocket 
a small packet containing mo~ than fifteen diamonds of various 
sizes. Carrasco agreed to try tc get a car for the accused. A 
fem days later, the accused and his brother called upon Carrasco 
and were told that he had not succeeded in µ'ocuring a car ·for 
the accused. (R 1379-1313) 

On l4 ~arch 1946, the accused entered the jewelry store of 
Shah and Shah in Washington, D. c., and offered to sell certain 
dia.m:,nds. Although no sale was effected on that day, the accused 
returned on 16 1~ch, and sold three "old cut 11 diam:mds, weighing 
J.38 carats, for ~?357. 1101d cut" diaroonds are dianx:mds of an 
obsolete cut, used prior to 1900. 'lhe accused gave his name as 
"Colonel J. w. Gable, 11 and accepted a check made out in that name. 
This check was indorsed, 11Col. J. W. Gable 11 and "James E. Durant" 
and was cashed on ·19 1Larch 1946 by a Washington bank.' In the 
opinion of an expert on handwriting the first indorsement was 
written by the accused, and the second indorsement by some one 
else. l'he firsi indorsement showed indications that the writer 
was trying to d:l,.sguise his normal •\Ti ting. (R 1162-1173, 1007-8, 
1570~73, 1812, 1962-63; Pros. Ex. 95, 95a, 112, 134, 135) 

On 15 March 1946, the accused entered the salesroom of the 
BUITows Motor Company in Washington, D. c., and offered to give 
John S. Burrows three small diamonds if he would sell him an auto
mobile. Mr. Burrows declined, stating that he could not acc~pt a 
gift, but expressed interest in buying a larger diamond•. The 
accused then promised to bring in a larger diamond which he stated 
he had bought for his wife. '.L'he following day, the accused brought 
in the larger diamond, and the two of them took it to a pawnb?'.oker, 
who appraised it for them as being of a value of ~~600. The accused 
thereafter sold the diamond to Burrows for $500 or $525, and Burrows 
sold him a ne,o1 Hudson automobile at list price, which the accused 
paid for by a check. The particular diamond weighed 2.29 carats, 
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and according to the prosecution apprais~l, had a value of $2,600. 
(R 13-58-87, 1467-68, 1745; Pros. Ex. 147, 148, 148b, 149) 

(r) During the latter part of March 1946, the accused went 
to Chicago, Illinois, and contacted Dr. Reuben Mark, a physician 
whom he had known as a friend £or a number of years. The accused 
showed Dr. Mark fifteen or twenty dianxmds which the accused ex
plained that he had obtaine:d in Europe, and asked Dr. Mark if he 
knew any jeweler who migl:it be willing to buy them. In response to 
the accused I s request·, Dr. Mark took the accused to a jeweler named 
Horwitz, to whom Dr. Mark introduced the accused as "Jack. 11 The 
accused had explained to Dr. Mark that he wanted his name concealed 
because Army offic~rs were not supposed to engage in business. The 
accused produced a large quantity of diaxoonds, and Horwitz agreed 
to buy 70 of them at a price of $125 a carat. The accused asked 
for payment in cash, but Horwitz insisted on payment by check. At 
the accused I s request Horwitz then made out a check to Dr. Mark 
dated 1 April 1946, in the amount of $6,379.10. This check recited 
the purchase of seventy old mi.ne cut diamonds. 'lhe accused gave 
Dr. Mark four diam:>nds for his assistance in this transaction. 
The following day Dr. Mark became worried about the transaction, 
and insisted that the accused return with him to Horwitz and 
rescind the transaction until arrangements could be made to take 
care of customs I duty on the diamonds. 'lhe check was returned to 
Horwitz and the diamonds to the accused. He stated that he would 
attend.to the matter of customs when he returned from a trip. 
(R 157~4, 1663-68, 1770-01; Pros. Ex. 169) 

Later, in May the accused asked Mrs. Evans to type a letter 
for him which he wanted to send to the Chicago customs' officials. 
At that time he showed her a vial of diamonds, but refused to tell 
her where he got them and requested her not-to 11-say anything to 
anyone. 11 (R 1105) · . 

In the meantime, however, Horwitz inforrned•the customs' auth
orities of the above described transaction, and a customs' agent 
called upon Dr. Mark. As a result, Dr. Mark made repeated attempts 
to reach the accused by telephone at Falls Church, Virginia, and . 

-after about ten dey-s he succeeded. 'lhereafter on 17 April 1946, 
the customs' agent in Chicago received a telegram from the accused 
in Washington, D. c., stating that the accused wou1d come to 
Chicago by air•. The accused .called upon the cus~ms r agent on 
19 April, and explained to him that he, the accused; had obtained 
the dianxmds in Germany in exchange for an Elgin wrist watch and 
3,000 marks, and had mailed them in a cigar box to his brother 
without a declaration. The accused then surrendered 102 diamonds 
to the customs I agent which the accused stated included those sold 
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to Horritz. 'l'he custoir.e' ci.gent 11 seized11 the 102 diamonds, gave the 
accused a receipt therefor, and i.:formed him of his right to file a 
petition for a remission of forreiture. _17hereafter on 22 April, the 
four diamonds which the accused had given to Dr. Mark were delivered 
by hir:i to the Chicago customs I official and 11 seized. 11 On 21 May 1946, 
the accused submitted to the Chicago customs• officials a petition for 
remission or mitigation of forfeiture concerning the one hundred and 
six diamonds in which he stated that he did not know that a declar
ation of them was required. (R 1.329-55, 1669-76, 1707; Pros. Ex. 71, 
72, 81, 140-141+) 

Later when questioned by an Arary investigator about the alleged 
theft of the Hesse jevrels from Kronberg Castle, t.'1.e accused stated 
that 11he was surprised we hadn 1t already found out something else, 
and that he knew we would find it out sooner or later so he would 
tell us. That was, that t.'1.e customs in Chicago, had seized from him 
a certain number of diaoonds. 11 (R 600, 1214, 1218) He did state, 
however, that the one hundred and six diamonds were not a part of 
the Hesse jewels. (R 1252, 1266) All of the one hundred and six 
diamonds, vtith one exception, were old mine cut diamonds of a type 
not cut in the last fifty years. Some were of a yellow color, 
mined in Africa between 1872 and 1900. One was a "rose" cut or 

11mi.rror-back 11 diamond, a type developed only in Gennany and East
ern France betw-een 1880 and 1900. '£he entire lot was given a 
domestic value of {~5,900 and a foreign value of $4,327.65. (R 1301-
130.3) The diamonds were of the type which were in the Landgravine I s 
jewels, and she testified that they "belong" to her. (R L:7.3, 477, 
601, 1301-10; 1316, 1317; Pros. Ex. 71) 

(s) In April and ruay 1946, the accused visited Chicago three 
times and dined four or five times with Dr. Mark, a friend of his 
narJed Rose Griffiths, and Captain Nash. On several of these occasions 
Captain Nash wore a platinum wrist watch and bracelet set with 606 
diamonds, which had belonged to Princess Mafalda, and which was valued 
at :)7,500. On one occasion Captain Nash mre a ring set with an ll 
carat diamond which also had belonged to Princess Mafalda and which 
was valued at $14,000. Dr. kark, observing these jewels, remarked 
to Ccp ta.in Nash, "Katie, gee, that t,1ing looks like a real diamond, 11 · 

and the accused replied, 11Well, that is· the lighting effect. 11 (R 1694) 
The accused, however, told Dr. Mark that Captain Nash had received 
those jewels through a divorce settlement with her wealthy Arizo.na 
husband. (R 1672-75, 1680-83, 1694)". 

On 28 May 1946, the accused and Captain Nash were given a pre-
marlta.l blood test in Cnicago by Dr. Mark, and on the same day they 
were married. (R 692, 1684, 2510) Later, when Captain Nash was called 
by the prosecution as a "Witness in thi's case the marlt.al privilege was 
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claimed and sustained by the Court. (R 695) 

(t) In April; the accused was granted an extention of his · 
leave for fifteen days, and early in May he asked to be relieved 
from active duty. Thereafter by Special Order Number 113, dated 
17 May 1946, he was placed on leave and 23 July 1946, was desig
nated as the date upon which he would be relieved from active 
duty. (R 86; Pros. Ex. 6, 86) 

On 2 June, 1946, the War Department issued letter orders re
voking so much of the order of 17 May 1946, as provided for the 
reversion of the accused to inactive status on 23 July, terminated 
his leave, and directed him to report for duty to Fort Sheridan 
on 3 June 1946. ,Thereafter on 3 June 1946 both the accused and 
Captain Nash were taken into custody at the La Salle Hotel in 

- Chicago, and the accused was informed at that time of the War 
Department order revoking his leave. (R 86, 2300, 2510-ll; Pros. 
Ex. 7) 

(u) On the morning of ,3 June 1946, Captain Nash was taken 
to the orfice in Chicago of Dr. Leonarde Keeler, a civilian 
criminal investigator and the inventor of the polygraph or "lie 
detector, 11 who had been employed to assist Arrrr:, investigators. 
She was there questioned concerning the disappearance of the 
Hesse jewels from Kronberg Castle. As a result· of .this questioning 
of Captain Nash, Major John D. Salb, one of the investigators, 
went to Hudson, Wisconsin, 'Where he found the wooden .. box, jewels, 
and other property described'in subparagraph (k), supra (See ref-
erences there cited). . . 

On the afternoon of 3 June, the accused was also brought to 
Dr. Keeler 1s office, warned of his rights under Article of War 24, 
and warned that anything he might say might be used against him. 
He was then questioned for several hours by Dr. Keeler and Colonel •
Pierce, the Aruzy- investigator who had custody of the accusei. · 
After some conversation the accused was asked to submit to a , , 
polygraph test. -He at first refused, and Dr. Keeler told him 
that he did not haw to take the test. · The accused then replied, 
"I know that. I know IfIY" law. I know 'What I have to do and 'What 
I don't have to do, I am a lawyer." (R 1202) A few minutes later, 
however, he consented to suanit to the test., the results of which 
were not offered as evidence~ (R 1202-1206) 

Later, the accused was told that Captain Nash bad confessed 
to the theft of the Hesse jewels, and he was· shown her signed con
fession. He expressed doubt, saying "--7ou might frame that 012 

_me." (R 1206)- In response to his request., he ,ras then permitted 



to talk with Captain Nash alone. After his conversation with his 
wife, the accused asked Dr. Keeler to take a walk with him. l)uring 
this w.J.k the accused said to Dr. Keeler, 

111 I know what you have said to me, what you have 
said about the case, is true; but I am in one hell o! 
a jam' - as he put it. He said, 'I don't know how 
to get out of it' - He said, 'I don't think I can get 
you back the jewels; I wish I could. 1 He said, 'You 
fellows have been decent to me, and I wish I could get 
them back, but, 1 he said, 1It 1s impossible.'" (R 1206) 

On the foilo'Wing morning, , June 4, after further conversation 
in Dr. Keeler 1s office, the accused again asked to talk with Dr. 
Keeler in the corridor because ~ stated that he was afraid that 
their conversation in the office muld be recorded. In this second 
conversation in the corridor he said that he was in trouble, and 
that he wanted to get the jewels back. 11He stated that we might 
make a slip and these were tough men to get along with, and some
body might get hurt. 11 {R }.208) 

It was finally agreed to permit the accused to make telephone 
culs ,in private. 'lherea!ter he made six or seven such telephone 
calls from June 4 to June 6, 1946. On each occasion the call was 
made from a drugstore, restaurant, or hotel of his own selection. 
ihen thEi calls were made the accused carefully looked about to see 
that no one was listening, and he carefully conceued the identity 
of the persons to whom he talked. After his first telephone call 
_he said, ' 

11It looks good, fellows. I have contacted one 
man. Now I must contact another, and the first man 
has consented to return the jewels." {R 1209) 

At about 6:00 P• m. of June 6, he endeavored to make another tele
phone cul, but said he had been unable to make the desired contact, 
adding that he was "-sure that he could at eleven o'clock the 
following morning. 11 . During that evening the accused and the group 
of investigators had dinner at Dr. Keeler 1s apartment during 'Which 
time the 11 case 11 was discussed. {R 567-573, 1208-1249, 1425, 2328-32) 

On the morning of 5 June .1946, the accused was t~en back to 
Dr. Keeler' s office. In the afternoon the accused was taken at 
his request to a bar where, according to his staten:ent he was to 
receive a telephone call. At exactly !our o'clock, the telephone 
in the "pay station" rang and the accused· answered the call. After 
rejoining the group of investigators he said, "It looks bad. I •m 
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afraid it's all off." (R l211) After returning to Dr. Keeler 1s 
office the accused stated, 

"I have done the best I can. You can't get 
them back now, it I s all of£. -:--Now do with me 
what you want. -Now i have nothing IJX)re to say. 
--4Vhen I am ready to tell the 'Whole story -
Vihen I am ready to taJk, I will tell the 'Whole 
story at the right time. 11 (R 1211, See also 568, 
572-3, 1210-11) • 

On the n:w;,rning of 6 June 1946, the accused was .again brought 
back to Dr. Keeler 1s office. He again asked permission to talk 
w.i.th Captain Nash alone. A.f'ter they had eng~ed in a private con
versation, the investigators rejoined them. During the conver
sation which followed the accused said in substance, 

''Yes, we did break them up·in Germany~ 
(R 1214) "--the jewels had been broken up in 
Germany and the loos~ stones had been brought 

·back." (R 1217, 1286~'-&ee also 569-70, 1426) 

At _noon on 7 June 1946, the accused returned to Dr•. Keeler I s 
office, where Colonel Pierce introduced to him Dr. LeMoyne Snyder. 
Dr. Snyder, a physician and J.a-w;Yer and "Medical-Legal" Director 
of the Michigan State Police an:i a friend of Dr. Keeler was visit
ing in Chi~ago. At Dr. :Reeler's request he consented to talk to 
the accused in an effort to get the accused to cooperate in securing 
the return of the jewels. He was presented to the -accused as a 
physician and lawyer and member of the Michigan State Police 1'dlo 
wa.s not officially connected with 11 the case." Dr. Snyder suggested 
to the accused that it lit>Uld be best for him if he did everything 
possible to get the jewels back. During their conversation, in 
which Dr. Snyder represented himself to the accused as a friend, 
he said to the accused, "I think I have a good idea why you haven•t 
made a greater effort to return thos~ jewels. 11 To which the accused 
replied, 11What is that?" Dr. Snyder ihen replied, 11I tnink that 
probably you have placed them in the ha.rids of a fence or some third 
party here, and that you are afraid of him, if you reval his name 
or whereabouts, or try to contact him. 11 (R 1266-88) 

.. 
Following the alx>ve described oonversation the accused paced 

the floor, aid then asked to be permitted to talk with Captain Nash. 
He. was allowed to do ro ~ but Dr. Keeler observed their interview by 
means of a 110ne-way mirror" from a concealed position in an adjoining 
room. He also listened by means of a dictaphone. After considerable 
conversation between them, the accused said to Capta.i:r;i Nash, 
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11Yes, I think I better get the jewels back 
in your int~rest and.in our interest." (R 1220) 

Colonel Pierce then entered the room and the accused said, 

"I have decided to help you get the jewels 
back. - tmy are in the hands of a fence, but 
now I am on your side and I :willlBlp you get them 
back the best I can. - I am· doing this in the 
interest of all of us and the inte:irest, particu- ' 
larly, of my wife." (R 1220) 

Colonel Pierce then asked the accused if he had really·been try
ing to recover the jewels during the past week and the accused 
replied, 

111,'fell, I have contacted the inditlduals who 
have the· jewels, but I reall:y didn't make an effort 
to get them back; but now I have changed my mind, 
and I will make every effort possible to recover 
them. 11 (R 1222) 

Colonel Pierce also asked the accused if there were others in
volved in the "Kronberg jewelry theft" and he replied that 'Major 

· Watson, Captain Na.sh, Corporal Carlton, and himself were the only 
ones involved. (R l22l) ';. 

Smrtl:y after the accused had ma.de the above described state
ments, the group, including the accused, Captain Nash, Colonel 
Pierce, Major Salb, Dr. Snyder, and Dr. Keeler went to a place 
called Martin's Restaurant for dinner. After some discussion there. 
as to how the accused cou1d recover the jewels without the "fence" 
bein& identified, the·accused said, 

"I know how we can do it. -I will call~ 
contact and I will rave him take the j ewels to a 
luggage department in a railroad station. I will 
have him call back at 8:)) to notify me where the 
jewels are placed, and. where I can find the key." 
(R 1223) 

'The accused then made a telephone qall, remarking before doing so 
that he had forgotten the telephone number of the man he wanted to 
contact and wou1d have to make another call first. After he had 
ma.de his second call he announced that, "Everything is set. We will 
have to be back here at 8:30. 11 'lhe grouJ? then left Martin's Rest
aurant, but returned before the appointed time. At 8:30 the .accused 
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received the expected telephone call af-ter which he said, 
"Everything is all right. We can get them any tir.ie we want 
to. 11 (R 1226) The accused, accompanied by Colonel Pierce, 
lviajor Salb, and a Major Evans went to the Illinois Central 
Eailroad Station. There the accused walked to a telephone 
st~.nd, · reached up over the light above the s-tand, ahd then 
proceeded to one of the steel baggage lockers, opened the. 
locker, and took out a small parcel wrapped in brown pa.per. 
He handed the package· to Major Salb and asked that it be. 
opened only in his presence. To this request, Colonel Pierce 
ru1d Major Salb consented. The four officers then returned to 
Jiiartin's Restaurant and rejoined the other members of their 
party. They then returned to Dr. Keeler' s office where the 
package was opened by Major Salb in the presence of Major Salb, 
Dr. Keeler, and Dr. Snyder, ind its contents examined by the 
three. The contents were then replaced and the package retied. 
(R 574-589, 643, 1223-27, 1274, 1429-31, 2316) 

Soon thereafter the accused indicated to Dr. Snyder that 
he would like a private conversation with him. In this con
versation the accused said, 

11I don 1t know how much our conversation this 
afternoon had to do with my getting these jewels 
back, but at any rate - I want to tha.nk you for 
the way you talked to me and t.he friendly atti
tude which you have toward me - Well, what I 
want to talk to you about now is, I don't know 
v.hat to do from this point on. They will want me 
to sign statements and tell everything I know, 
and I don't know whether I ought to do that, or 
just let them carry the ball from this point. 11 

(R 1274-75) . 

Dr. Snyder then replied that he "-couldn't conceive of how 
such an attitude or procedure would improve his condition, that 
tr.e best way out of it, -- would be for him to do everything that 
he could possibly do, to undo that which had been done. 11 Dr. 
Snyder then said, "It is a pity that these jewels were broken up," 
to -vrhich the accused replied, 1'Yes, that is too bad. I am sorry 
we did it. 11 (R 1275) · Later in the conversation Dr. Snyder said, 
1t.'iasn 1t I right this afternoon when I said that a f~nce had these 
jewels, and you were afraid of him? 11 to which he replied, "You· 
are goddam right I am afraid of him. 11 (R 1276) 

Later., the accused asked to see the contents of the package, 
and it ··was reopened in his presence. After examining the diamonds 



he exclaimed angrily, 11I have been double-crossed; the bigger 
stones are :mis singl 11 (R 1229) He was assured, however, that 
everything which was in the package a.t the railroad station 
was still there. He then made another telephone call after 
v;hich he said, 11 'l'hey admitted that ti"iey didn't put all the 
stones in there. 11 The accused then st&ted that he thought he 
r,culd be able to get _tlie other stones but that their recovery 
would be difficult .md that he ,.,.ould be unable to get the others 
until Monday, 10 June. 'l'he accused, Colonel Pierce, I.:a~or Salb, 
and Cap'tain Nash then returned to liiashington, D. c., (R 59D-99, 
641, 642, 653, 1226, 1229, 1275-76, 1291, 1431~34, 2310, 2314) 

'lhe paper packets in the package secured by the accused 
in the Illinois Central Railway Station bore lon~hand notation 
as follows: 11mini2.tures, 11 11V.L., 11 11 seed pearls,'i 11very small 
colored, 11 11large colored semi-prec., 11 11 pearls, 11 11S.R.S. 11 and 
111i. 11 According to the testimony of a handv,Ti ting eiq:iert, these 
notations were by the accused. - (R 1006) 'Ihe packa,.:-;e and its 
contents were received in evidence as Prosecution ~ibit 67, 
a. tom. The contents of this exhibit are listed, identified, a.~d 
evaluated, under the method employed in the previous tables, as 
follows: 

Item Sp 
PX 67 S:e Item I)e scri12tion Owner Page Value P!,ge_ 

194 Diamonds, 30, 46 carats L 468 $21.,000 1720 
195 Diamonds, 79.64 carats L 468 20,000 1721 
196 
197 
198 l 

Diamonds, 173./46 carats 
Diamonds, 282.77 carats 

12-16 Amethysts, 14, large 

L 
L 

B-HJ 

468 
468 
266 

43,500 
42,450 
2,980 

1721 
1721 
1643 

488 
334 

199 l 12-16 Amethysts, 51, small B-HJ 266 2,044 1644 
334 650 1721 
468 

200 Aquamarines, 2 
201 l 136- Emeralds, 67, 445 carats B-L /469

267 
266,000 1650 

139 2492 15Q,OOO 1721 
336 

202 l 121 Sapphires, 31 B-S - 268 11,344 1721 
269 

203 l 37 Turquoise, 23 MA 269 200 1657 
472,336 100 1721 

2532 
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(of,', 
, ' 

'Item Sp 
PX.67 Sn Item Descrii2tion Owner Page Value Page 

204 Sapphires, 3 MA(l) 472 900 1721 
206 Moonstones & sapphires, 4 20 1722 
207 1 124 Rose quartz, 71 carats B-S- 473 700 1722 

269,337 
209 1 175, 1Iiniatures, 4 B-L 271,338, 

J.98 473 
210 1 150 Pearls, baroque, pear shape B-IIJ 271 3,000 1722 

4?3,2530 
211 1 68,69 Pendants, 3 B-M.\ 338 485 1722 

73 
212 l 185 Aquamarines, 3 M(l) 

L(2) 
338 
474 

700 1722 

213 1 158 Amethyst hearts, 3 B-L{l) 474 2.,200 1722 

214 
1 
l 

56.,57 
146 Cameos, 4 

B-MA(2) 
L 

338 
338.,474 250 1723 

155~176 2533 
215 l 136- wose s__tones: 22 emeralds., L 473 19,250 1658 

139 16 Sapplrl.re s, 5 rubies 8.,240 1723 

. (v) On the evening of 7 June 1946., in anticipation of their 
departure for Washington, the accused and Major Salb went to the 
accused's automobile., which ;was in an Anrry garage in Chicag9, to 
secure the clothing and personal equipment of the accused. The 

· accused. reached into the glove compartment of the car and. took out 
an automatic pistol and holster., which he handed to Major Salb, 
saying, 11I guess you'll want this., too 11 • At the same time the 
accused said that the pis·to1 had not been signed for and that it 
was not on receipt to him. (R 586, 587, 588., 635., 645., 2303., 2318; 
Pros. Ex. 68., 69) · ibere was received in evidence a paper dated at 
Washington., D. C. on 16 May 1946, as follows: 

11 I certify that I have no Government owned 
property in my possession. 

11Jack W. Durant 
Colonel 0-279497 11 

The signature on this paper was shown to be that of the accused. 
(R 96., 988, 990; Pros. Ex. 18) 'lhe chief of the Weapons Branch, 
Small Arras Division, Office of the Chief of Ordnance, testified that 
the pistol was a United States A:rrrv model M 1911 A 1 and bore marks 
indicating that it had been accepted by the Ordnance Deparunent as 
United States Military property. No pistols of this type had been 
sold by the Governrrent to American purchasers. (R 1522, 1523., 1526, 
1574; Pros. ix. 168) Applicable Ordnance Depariment supp~ catalogs 
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list the price of this model pistol at $38 and that of the holster 
at ~~.67. (R 1589, 1590; Pros. Ex. 170, 171) 

(w) On 9 June 1946, the accused, Colonel Pierce, and 11ajor 
Salb returned to Chicago. On 10 June 1946, the accused made a 
telephone call and soon received one back at the same booth after 
which he remarked, 11It looks good," but that he would have to 
make another call. After making another call, and receiving one 
in return, he stated that 11----we would get them back." Then at 
the accused's direction the group went to the North4'festem Rail-

1road Station, and the accused searched about for some time. He 
'told Colonel Pierce that he was to get a parcel check number one 
hundred and ten from the sixth booth in a room of telephone booths 
across from the parcel check room. At Colonel Pierce I s request 
the accused made another telephone call and then said that they 
were in the wrong station and that they would have to go to the 
La Salle Street Station. He explained that he had received his 
previous instructions from a third person, but that now he had 
received them directly. (R 592-596, 1434-36, 2004) 

At the La Salle Street Station the accused entered the sixth 
telephone booth opposite the parcel check room and emerged with a 
note printed on a torn piece of a telegram blank, worded as fol

. lows: 

"Too bad rrry hat knocked your ticket off. 
Guess I have the right to keep the baggage." 
(Pros. Ex. 70) 

The accused said that the package which they were seeking was as 
long as a shoe box, but not so deep. (R 596-599, 1436-1439, 2005-
2006) 

According to the check room attendants at the La Salle Street 
Station a very light package of the size described by the accused 
was checked there on check number llO on Saturday, 8 June 1946, 
but was claimed by a civilian who seemed to be in a hurry on Monday, 
10 June 1946. (R 2020-2021) 

(x) On 14 June 1946, following his return. to Washingwn, the 
accused told two Arrrry investigawrs that his brother, James E. 
Durant, had more information about the case which he could give 
them. (R 606, 6ll, 1441) '!hereafter on 19 June 1946,_acting on 
information received, an Anrry investigator went to a wooded spot 
on the Leesburg Pike near Falls Church, Virginia, and there dug 
up a glass jar containing $28,000 in United States currency. This 
money was wrapped in packages 'Which were bound with bill straps. 
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Some of these straps had been altered in ink. In the opinion of 
a handwriting expert these alterations had characteristics "con
sistent II with those of the accused's hanawriting. (R 1485, 1488-
1490, 1499, 1508, 1531, 1532, 1805, 1807; Pros. Ex. 155, 156, 147, 
161, 181 to 185) · 

(y) Prior to the accused's entering into the military service 
he was employed for four years in· the Department of the 1?,terior. 
In October, 1941, he applied to the tiorris Plan Bank of ~ashington 
for a loan of $300 ,ti.th which to buy a second-hand 1937 lord auto
mobile, and for 11personal needs. 11 At that time his real estate was 
evaluated by him at ;l;5,990 with an outstanding trust of $5,200. ,.)i 
His bank aco-qnt in the :First and Kerchants National Banlc, Richmond, 
Virginia, from 21 August 1944 to 31 December 1946 showed a balance 

_ varying from '~l,617.93 to a balance of $30,00. (R 996, 1460-63; 
Pros. Ex. 92, 152, 165, 166) 

5. Summary of Evidence For the Accused 

(a) Colonel Robert Q. Brown, who was the conunanding officer 
of Headquarters Command, SHAEF, in 1945, testified that Schloss 
Friedrichshof was placed under the command of Major Hartley in 
April 1')1,5, and that Captain Nash was authorized to take 11 custody 11 

of all the property that was at Kronberg Castle and the surrounding ' 
buildings. (R 2229-2233) He admitted, however, that no one was 
authorized to lllOVe property, including jewels and other valuables, 
out o! the jurisdiction of Headquarters Cormnand. (R 2234) 

Major Joseph M. Hartley, II, who was the special service 
officer under Colonel Brown in 1945, testified that the office 
furniture found in the Castle was used by the United States Arrrzy-
and that clothing found in the stable of the Castle was issued to 
needy employees and distributed through Red Cross agencies. He 
also testified that the interchange of such property as dishes 
between clubs under the jurisdiction of Headquarters Command was 
authorized. He admitted that.the inventort of the property in the 
Castle was a very general one and that it did not list all the 
property there in detail. After an inspection of the Castle, Herr 
Lange was permitted to retain his office there. He observed- nothing 
of real value in Herr Lange I s office or in the safe in his office. 
He recited that a registration system was instated at the Castle 
requiring everybody going in and out to register in an effort to 
prevent the unauthorized rem:>val of property. (R 2253-69) 

It was stipulated that Captain Leola Birmingham, Women's Army 
Corps, would testify that she saw Captain Nash give tankards to 
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the accused ;md Gene rel Bev.ms and a pitcher to Major ;.'.:'atson 
at ~ meal at Spin .Inn. .:>he would :1J.so testify tlu:.t on an earlier 
occasion she visited the silver v-.ults at Schloss Friedrichshof 
-wit:1 Gener~l Bevans ...nd Captain Ifash, at which time General Bevans 
picked up a perfume bottle and a picture frsUne vrhich he later 
gave to her. Later, on another occ-.sion, Captain Nash gave her 
three demi-tas se cups :.nd siucers. (R 2439; Def. Ex. 21) 

(b) Mr. Charles Kohen, the proprietor of the Hobby Shop, 
a smtll establishment in Washington, D. c., dealing in stan1ps, 
coins, autographs, and old jewelry, testified that, in his opin
ion, the aggregate value of the jewels brought back to the United 
States by lJrs. Evans for the accused, including a pe.rl necklace, 
was $1,965. (R 2339-65) The prosecution's witness had appra.ised 
these jewels at $8,410. (R 1725, 1727-29) Mr. 1.:;.a.x Zweig, the 
p-:wn broker who appra.ised the 2.29 carat di.i.mond for Mr. Burrows 
;;ind the accused, testified th-.t it was a ver-J fine 11 old mine 11 

cut stone worth from $500 to ~,600. (R 1361, 2365-71) The prose
cution' s witness on values has apprrlsed it at r;2,600. (R 1745) 

(c) With the view to impeaching the testimony of the Swiss 
jewel.er., woo had said that the accused ·wore a g·arrison cap and a 
long blouse when he visited the witness• jewelry store in Berne 
in January, 194h, (R 1050-52) :Major Hedwig Cadell, who saw the 
accusedddly when he was on duty, testified th.tt the accused 
h~bitu-lly wore a service cap md short jacket and never ,rore a 
garrison cap or long blouse. .She did not know what the accused 
had worn durine his visit to Switzerland. (R 2441-42) Lieutenant 
Colonel John s. Divinell., who had served as defense counsel for 
Capttdn Nash at her trial for the theft of the Hesse jewels., 
testified that prior to that trial he had interviewed Princes 
Philipp and Wolfgang, and they both disclaimed an ability to 
identify mmy of their wives I jewels and that they did not identify 
them at the trial of that case. On cross-examination, however., 
he was confronted with the record in that case which shewed that 
Prince Wolfgang had identified numerous articles. Colonel Swinell 
identified a letter which he .had w.ritten on 13 August 1946 to the 
Commanding General., Mill tuy District of Washington., asking that 
the chi.rges against Captain Nash and the accused of 8 June 1946 
be acted upon or dropped. (R 2417-33; Def. Ex. 15) 

. I . r 
·' (d) Mr. B. Frank May, postma~ter at 1,Ful.s Church, Virginia, 

testified that, according to the records of. his office., no regis
tered or inSPred packages were delivered to James E. Dur.nt in 
Falls Church between 1 November 1945 and .3 June 1946. His offic~ ·· 
has no record of ordinary, uninsured parcel post or unregistered·· 
first class mul deliveries. (R 2188-91) . 
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(e) Miss Elizabeth De Young and Liss Betty 'Wood testified 
that they were members of t:1e Women I s Anny Corps and on duty vd. th 
the hlilitary Police Detachment in Chicago in June 1946. On 3 June 
of '!hat year they observed that the accused was questioned in Dr. 
Keeler 1s office for several hours. 1'heywatched the interrogation 
of the accused through '!he secret "one-way mirror" .nd observed 
that he refused to answer questions and that he repeatedly asked 
for a la'W'Yer. Miss Wood accompanied the accused and Captain Nash 
from Chicago to fort Sheridan on the night of 3 June and observed 
that they- conducted a whispered conversation on the back seat of 
the car in which they were traveling which she could not hear. 
(R 2299-2303, 2325-29) . 

(f) Sta.ff Sergeant Robert A. Nichols testified that on 5 ·· 
June 1946 he received instructions from Colonel Pierce to conduct 
the accused from Chicago to Fort Sheridan and to deliver him "to 
the stockade. 11 Before they started on this trip, the accused 
said to Colonel Pierce, 11Don 1t you think I deserve some consider
ation?" to ylhich Colonel Pierce replied, 11If you want consideration, 
you just tell -qs what you do know. 11 The accused- then sa.id, 1'Well., 
.a.t least I~ due sottie-consideration - that car I have in the lot -
is of some value." (R 2395) The accused was· then accompanied to 
the parking lot where his car was searched and Colonel Pierce 
stated that he '\'iOuld try to place the accused I s car· in the Army 
storage garage at Garvey Court and L~e Street. The accused was 
then searched by Sergeant -Nichols and conducted to Fort Sheridan. 
on·the way there_the accused stated that he had a headache, and 

· asked •permission to go to , :drug store for an aspirin. In, view., 
however., of Sergeant Nichol's order to t~e the accused to Fort 
Sheridan., he refused the request. (R 2395-98) 

(g) Mr. 'lheodore_ Ellenbogen, Chief of the Legislative and 
Legal Council, Military Government for Hesse testified that he 
was £;mi.liar with German law and 'With the provisions of the 

· Weimar Constitution:. He explained that under the Gennan Federal 
·eonstitution of 11 August 1919, titles of nobility were abolished 
except as part of the name of an indiv:!.dw. A Prussian decree 
or 23 June 1920 had prohibited the use of such titles as "Highness" 
md "Royal Highness.II A Prussi;,n decree of 5 September 1928 had 
prohibited the use or· the title "Prince" before the nilne of an 
individw as· for example, ''Wolfgang, Prince of Hesse" was· author
ized, but the use of the title, 11Prince Wolfgang of Hesse" was 
prohibited. No ·penalty, however, has been provided for the vio
lation of_ these laws ~d they have been frequently disregarded in· 

• practice. (R 2536-43; Def. Ex. 26) 
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(h) It was stipulated that the finance officer at ,Frankfurt 
would testify that on 1 FebrUcl.I"Y 1946 Major Cadell collected 
$1,406.70 in pay and allowances on behalf of the accused and 
secured a Military Disbursing Officers I Payment order, payable 
to the accused, in tJ.,,at amount. It -vrns stipulated that the 
finance officer at 'Ihe Pentagon would testify that on 14 or 15 
March 1946 the accused cashed such an order and drew $1,309.67 
in pay and allowances. It was stipulated that the manager of 
The Pentagon Branch, First and Merchants National Bank of Richmond, 
Virginia, would testify that on 20 March 1946 the accused deposited 
a $1,000 Treasury check and $525 in cash in that bank. (Def. Ex. 
22, 23, 24; R 2505) 

(i) Major General William E. Hall_, General Staff Corps, 
Qhaplain (Colonel) Charles I. Carpenter, the Air Chaplain, Colonel 
Charles May1on, General Staff Corps, Major Hedwig Cadell, Women's 
Army Corps, Major Cora Shannon, Yfomen 1s Anrry Corps, Mr. Homer s. 
Carpenter, a Government attorney, Mr. Allen Coe, Director of the 
Building and Construction Division, Office of Price Administration, 
and Mr. Lewis J. Grayson, testified that they had known the accused 
at various stages of. his ci-yilian and military careers and that his 
reputation for truth, hone~ty and veracity was good. The applica
tion of the accused for commission in the Regular Army, made out 
in January 1946, was received in evidence. It bore a strong recom
mendation signed by Major General James M. Bevans, General Staff 
Corps. (R 2156-2161, 2192-2197, 2197-2207, 2209-2218, 2218-2225, 
2241-2246, 2247-2253, 2440-2461, 2208; Def. Ex. 11) 

6. Su!ficiency of Proof - Specification 1, Charge I. 

Specification 1, Charge I, alleges that the accused, in con
junction with Major Watson and Capt-in Kathleen B. Nash Durant did, 
at or near Kronberg, Germany, on or about 6 November 1945, felon
iously take, steal, and carry awa:y 252 items of personal property 
therein described, each of a value of nx:,re than $50.00, and of a 
total. value of $1,000,000, the property of Prince Wolfgang of Hesse. 
The Court found the accused guilty of this specificatioii~ excepting 
~here.from 55 items, ancfexcepting the allegation as to the total 
value, for which it'. substituted a lesser total value of $10,000. 
The reviewing authority disapproved that part of the f'inding which 
states that each item was of' a value "of' more than fif'ty ool1ars 
($50.00)." . . 

'.Ihe legal suf'f'iciency of' the approved findin~,in question 
must·be determined in the light of' the law applicable to the crime 
charged and the evidence in the record or trial. The Manual !or 
Courts-Martial defines larceny as, 
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11-the tiling and carrying mray, by trespass, of 
personal,property which the trespasser lmows to belong 
either generally or specia1ly'to another, with intent 
to deprive such owner permantly of this property there
in. 11 (M.C.1i. 1928, par~ 149g) 

The Manual explains the above definition and the separate elements 
of the crime of larceny, as follows: 

11In larceny there must be a taking and carrying 
away. 1he taking must be from the actual,·or constructive 
paEession of the owner. The carrying rma:y means aey move
ment by the thief of the property, however slight, from 
the precise plaae w~ere it was at the time it was seized.". 

i•To constitute larceny the taking' and carrying away, 
must be by trespass; that is, it must be taken from the 
o,mer' s possession without his consent. 11 

"The distinction 'between 'possession' and 'custody' 
and the meaning of 'property' must be kept in' mind. Pos
session is the present right and power abeolutely to 
control a thing, and not only includes those things of 
which one has a,ctua.l manual grasp, but extends also to 
those things that are in his house, or on his land, or. 
in the actual manual care and keeping of his servants 
or agents. 11 

I 
"A person, then, has the 1custody1 of property, as 

distinguished from the 'possession, 1 where, as in the case 
of a servant I s custody of his employer I s property, he 
merely has the care and charge of it for one who still 
retains the right to control it, and who, therefore, is' 
in possession (i.e., constructive possession as distin
guished from actual possession) of the property. 1Prop
erty1 in a thing is the right to possession, coupled 
ordinarily llith an ability to exercise that right." 

I 

11In addition to the taking and carrying away of prop
erty by trespass, there must be an intent pennanently to 
deprive the owner of his property therein, and ordinarily 
such intent must exist at i:Jle time of· the taking." 

(M.c.M. 1928, par. 149g) 

Briefly reiterated, the evidence discloses that in the fall of 
1944, the members of the Hesse family entrusted to Prince Wolfgang 
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of Hesse, the acting head of the Kurhessische House Foundation, 
certain jewels and other valuables belonging to various members 
of their f.mily, and certain jewels and valuables belonging to 
their family corporation. In pursuance of their decision, Prince 
w1olfgang buried these valuables in a zinc-lined box in the deep- · 
est sub-cellar of Schloss Friedrichshof. Approximately two years 
later, in the afternoon of 6 November 1946, after Schloss Fried
richsmf had. been requisitioned by the United States Army and 
Captain Kathleen Nash placed in charge, the zinc-lined box was 
discovered. At the orders of C~tain Nash, the. sealed pack2.ges 
found therein were carried to.her private room. It is a signifi-
.cant factor that on the same afternoon, or an afternoon very close 
in point of time to that date, the accused was with Captain Nash 
.md that he called Major Watson by telephone and directed him to 
investigate and report the status of abandoned and found property. 
Thereafter the accused, Captain Nash," and ~ajorYTatsonwere fre
quently together, and the accused was frequently in Captain Nash's 
room from w..u. ch others were excluded. · 

On the second day follow.i.ng the discovery of the zinc-lined 
box, Captain Nash admitted to Herr Lange, administrator of the 
Hesse properties, that the Hesse jewels had been discovered aid 
demanded that he surrender to her arry other valuables 'Which might 
be concealed in the Castle. 1iithin the s..me month the accused 
wrote to Mrs. Evans in Washington concerning a valuable package 
which he stated that he was planning to send to her for delivery 
to his brother, James E. Durant, and thereafter the accused mailed 
twenty or thirty packages to him. Also within the month of Nov
ember, the accused and Major Wat son built in the basement of Spin 
Inn the box 'Which was later found at the home_of Captain Nash's 
sister in Hudson, Wisconsin,~ together with one hundred and ninty
thre3 items belonging to the Resse f.llllily, including the jewels 
which the accused delivered to Mrs. Evans in london, in February, 
1946. Furthermore, during the same month, Major Watson gave to a 
friend in Irel.nd a pearl surrounded by dianx:mds, a valuable part 
of a broken diadem, one of the principal Hesse family j~els. 

W"i thin tw::> months of the discovery of the Hesse jev1e1s·, the 
accused and Captain Nash went to Switzerland together, where the 
accused attempted to sell broken pieces of gold and precioue stones. 
Shortly thereafter, in February, Captain Nash left in haste:tbr the 
United States, and was followed in March by the accused who traveled 
as an official oourier with his baggage exempt from inspection. 

After his return to the United States, the accused was in 
possession of many di.mends. He showed a number to Miguel Carrasca 
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in an effort to buy a new autoroobile with them; he showed a 
vial of them to Mrs. Evans and cautioned her not to 11say any
thing to anyone. 11 He sold three of them to Shah and Shah for 
$357, representing himself as Colonel J. W. Gable. And ·to the 
automobile delaer Burrows, he sold a J.8 carat diamond which was 
valued at _$2,600 for i500. Shortly thereafter in Chicago, he 
attempted to sell twenty diamonds to Horvdtz for ~;;6,379.10, and 
becmne involved thereby with the customs' officials. He was in 
Chicago in May with Captain Nash and she was wearing valuable 
dianxmds. They were married -. few days before his .rrest. Fol
lowing his .rrest on 6 June 1946,' and after a conference vrith 
his wi.fe; he recovered a large number of diam:mds from an unknown 
"fence" and admitted that he, C~ptain Nash, Major Watson; and 
Sergeant Carlton were the only ones who had been involved in the 
removal of .the Hesse jewels from Kronberg Castle. He also admitted 
that be regretted that they had 11broken up 11 the jewels in Germany.· 
He further admitted that large diamonds had been retained. by the 
Chicago ft.fellce 11 and professed an attempt to recover them. 

. That the above·cte£Cribed evidence fulfills the requir?ments 
of proof as to each separate l0gal element.of the crime charged 
may be shown, as follows: 

(1) 'Ibat the ]?roperty ·Belonged to Prince 1Iolfgang as Alleged, 
and That rte Had •.Possession Thereof. 

When ,the members of the Hesse family entrusted their jewels 
and other valuables to Prince Holfganz, he became a bailee for their 
safe keeping, and acquired a special property interest therein and 
possession thereof. (C.M. 244884Tennant, 29 BR 63, 69) As a conse
quence it v.as legally proper to allege offllership in him. On this 
point the M-nuai For Courts-Martial provides that, 

rrw'mere general ownership is in one person and pos
session in another, a special owner, borrower or hirer, 
it is optional to charge the ovmership as in ,the real 
owner or in the person in possession. 11 (M.C.M. 1928, par. 
149g; See ~so: C.M. 187800, ifichtlowsld, 49 BR 9; C.M. 
266206, Haselwood, 4.3 BR 177; 1',hartorliCriminal Law, 12th 
Ed, Sec. 1~72) . 

Th.e subsequent action of the United States Army- in requisi
tioning Schloss Friedrichshof, and in assuming control thereof did 
not destroy that property interEi'st or deprive Prince Wolfgang of 
the constructive possession o.f fue property in question. This is 
true because the United States did not intend to do arr., more fuan 
to use the Castle temporarily. Furthenoore, international law as 
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recognized and respected by our Government forbids the confis-
cation of private property of the citizens or subj0cts cf an enemy s~~te. 
Articles 46, 47, and 53 of the regulations annexed to the Hague Con
vention, No. IV, of 18 October 1907, which are recited and explained 
in ~far: Department field Kanu:als 27-10, l October 1940, 11Rules of 
Land V[arfare, II provide, as follows: . 

"Article 46 - Family honour and rights, the lives 
of persons, and private property, as well as religious 
convictions .md practice, must be respected. 

11Private property cannot be confiscated.·" 
\ 

11Article 47 - Pillage is forr:ially forbidden. 11 

"Article 53 - An ~rmy of occupation can only t2ke 
possession of cash, funds, and realizable securities which 
are strictly the property of the State, depots of arms, 
means of transport, stores and supplies, and, generally, 
all movable property belonging to. the State which may be 
used for military operations. 

11All appliances, whether on land, at sea, or in the 
air, adapted for the transmission of news, or for the trnas
port of persons or things, exclusive of cases governed by 
naval law, depots of arms, and, generally, all kinds of 
C.':mlunition o'f war, nay be seized, even if they belong to 
private :lJ].dividuals, but must be restored and compensation 
fixed when peace is made. 11 

It is .immaterial, therefore, that Prince Wolfgang may have 
been temporarily deprived of his control over the buried jev'rels 
because of the occupation of the Castle by the United States 
Forces,for he retained a special residual right thereto, and 
constructive possession thereof sufficient in ia-w to sustain the 
allegation of ownership in him. 

(2) 'lb.at Capt&in Nash Acquired Custody Only of the Discovered 
Jewels and That She and the Accused Later Committed a 
Trespass 'Jhereon and Carried Them Away Y,i fu an Intent to 
Steal. . 

':J'hen Captain Nash was placed in charge of Schloss Fried
richsbof Whe was given a limited control over the property there
in for the.purpose of operating an officers club subject to the 
contro~ and authority of her superior officer.· She was tlso given 
authorl;.ty to m~e needed interchanges of certain ·property between . 
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. . -
other clubs under the jurisdiction of Headqu~ters Command. 
Her power, however,. over all the property in her care was for 
the limited purpose stated,. Under similar facts the Board of 
Review has repeatedly held that an officer who has charge of'. 
property, subject to the control of his superior officer, pad 
mere custody thereof as distinguished from possession. In C.M. 
220398, Yeager, 12 BR 397,400 the Board of Review stated, as . 
follows: 

"Although accused was mess officer and as such 
had charge of the property issued to the mess, his 
removal of the cans of tuna fish was a trespass with
in the law of larceny. His powers as mess officer with 
respect to the property were limited to care thereof 
for the single purpose of operating the mss as an 
agency of the Government and for the benefit of the 
military personnel of the hospital. His control over 
the property was subject to the control of his superior 
officers. Such being the cc1se, he had •custody' only 
of the property as distinguished from 'possession' • 11 

(See also: C.M. 252103, ~tz, 33 BR 383,394; C.M. 
268478, Brown, 44 BR 291,294; Garrett, 48 BR 77,104) 

· The authority and power, however, of Captain Nash over the dis
covered jewels were obviously more strictly limited than was her 
control over the ordinary property of the Castle. Clear'.cy", her 

. right to hold in possession or to exercise general· control over 
discovered jewels of great value was never contemplated b;y her 
aµperior officer.- It is apparent, therefore, that the extent of 
her authority as an officer in the A:rmy over such valuable prop- · 
ertywas limited to-holding it in custody under a duty;of making 
an immediate report of her discovery to her superior officer. 
(A. W. 80) Her original· act upon the· discovery of the jewels .in 
transferring them to her room was consistent with her limited 
authority. 

Furthennore, the evid~nce requires the conclusion that Captain 
Nash did not have a fraudulent intent to steal. the jewels at the 
time she first took them in charge~ ~uch a conclusion is logically 
required by the evidence mowing three important factorsa ~'irst, · ·. 
that Captain Nash employed·, three :p~rsons, including German servmts, 
in procuriµg the contents of the· zinc-lined box and proceeded in 
~ open and bold mann~r as one ~ting in authority; Second, that 

·C~tain Nash did oot know the co~tent of the sealed packages found 
in the box and could not be tempted by' the "giddy fancies of the · 
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eye" until the packages were later unwrapped; and Third, that 
her subsequent conferences with the accused and their coordtn
ated action in respect to the jewels all compel the conclusion 
that, the intent to steal them was formed by the accused and 
Captain Nash after the jevrels had been examined by them both. 
These f~ctprs w..rrant the conclusion that Captain Nash and the 
;.ccused forired the intent to appropriate fraudulently the jewels 
after they had examined them and conferred together in her room. 
Their acts, after that decision was formed, in touching and 
moving the jewels constituted both the trespass and the aspor
tation required by law to constitute larceny. :it may reasonably 
be inferred that these acts occurad on or about 6 March 1945. 
At just w~t stage in this process Major Watson was taken into 
their felonious plan is, for present purposes, immaterial. · 

(J) That the Property Was of the Value Found. 

The one hundred and ninty-seven i terns described in the Speci
fication 1 were identified by some member of the Hesse family as 
having been delivered to Prince Wolfgang and by him buried in 
Kronberg Castle. The· detil.iled list of the value of each item is 
shown in the table of value in Paragr;.ph 3, supra, and the total . 
appraised value is far in. excess of $10,000, the value found by 
the Court. --

. (4) Conclusion 

The above evidence shows a continued cooperation between 
the accused and CQptain Nash from the day the Hesse jewels were 
unearthed in the sub-cellar of Kronberg Castle tD the day of 
their apprehension. And even thereafter, the accused conferred 
w.1.th Captain Nash Durant' before he exerted his efforts to recover 
that portion of the jewels "Which was returned to the Army ·investi
g~tor in ,Chicago. The accused admitted that he, Captain Nash, 
Major Watson, and Sergeant Carlton were all involved in removing 
the jewels from Kronberg Castle, and the evidence clearly sustains 
his admission. Each l!lparate link in the long chil.in of facts ;nd 
circUlllstances., extending as it do_es from Kronberg Castle through 
Switzerland., England, Irel;nd, District of Columbia, Virginia,. 
Hudson, Wisconsin, to Chicago, indicates the gtd.lt or the accused, 
and considered collectively they are inconsistent nth any other 
reasonable conclusion than that the accused did, in conjunction . 
with Major Watson and CQptain Nasfl oomml.t tjle crime of which he 
was found guilty. Each separate .legal phase o:t the crime charged 
is, beyond a reasonable doubt, established ·by the evidence and 
sustains the findings-of guilty or Charge I, and Specification 1 
thereunder. -
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7. Sufficiency of Proof - Specification 4, Charge I. 

Specification 4, Charge I, alleges that the accused, in con
junction with Captain Kathleen B. Nash Durant and Uajor David F. 
Watson, and in pursua.."1ce of a conuoon design, did, at or near Kron
berg, Gernany, on or about 8 November 1945, feloniously, take,, 
steal, and carry avay five envelopes containing 21,600 German 
Reichsmarks, jewels, and other property, of a total value of roore 
than $50.00, the property of His Royal Highness Prince August 
Wilhelm of-Prussia. 

The same rules of the law of larceny and the same require
ments of proof quoted in paragraph 5 apply to the crime in question. 
The evidence reveals that in the spring of 1945, August Wilhelm of 
Prussia entrusted to Herr Lange the jewelry, currency, ..nd docu- · 
ments described in Specification 4, and that Herr Lange placed 
them in the safe in his office in Schloss Friedrichshof which he 
retained under his control even after the Castle had been requisi
tioned by the United States Army. U~der the principles previously 
stated both owhership .md constructive possession of this property 
remained in Prince Augu:s.t_ ~Yilhelm of Prussia. 

On 8 November 1945, t,,'O days after the zinc-lined box had 
been discovered, and after the accused and Captain Nash had taken 
counael with each other, and the accused had requested hlajor Watson 
to search for information governing the disposition of abandoned 
and found property, Herr Lange asked Captain Nash -what disposition 
would be made of the Hesse jewels. Although Captain Nash assured 
Herr Lange that the jewels would be returned to the Hesse family, 
she demanded the surrender of any other hidden valuables, and the 

· property of Prince August Wilhelm was delivered to her. 

Since the accused was not present ,men those valuablec were 
'surrendered to Captain Nash, and since neither the accused nor 
Captain Nash knew of their existence when her dem-..d for them 
was made, the question arises as to vmether she had a fraudulent 
intent to convert them to her ovm use at the time she ·accepted 
them from Herr Lange. If she had such an intent at the time the 
property was delivered to her, she committed a trespass on the 
property in touching it, and her act in carrying the property away 
completed the crime of larceny. (M.C.M., 1928, par. 149g) If 
the act of larceny was completed when Captain Nash accepted the 
property, the question then follows whether the evidence connects 
the accused with the crime. In considering this problem it should 
be remembered that the United states Criminal Code states that, 
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"Whoever directly comrJ.ts any act constituting 
an offense defined in .n.y law of the United St.ates or 
aidij, abets, counsels, commands, induces, or procures 
its commission is a principal. (18 U.S. C550, 35 Stat. 
ll52) 

It must a1so be ~emembered that prior to receiving this property, 
the accused in the presence of Captain Nash had made inquiry con
cerning the status or abandoned and found property. Thereafter 

'they were !requently together in Captain Nash's room from which 
others were excluded. Clearly they cooperated in disposing not , 
only of the jewels md valuables taken from the zinc-lined box, 
but in disposing of the valuables in question as well as other 
valuables t~en from various places in the Castle. Seven pieces 
of jewelry belonging to Prince August Wilhelm ;:m, found inter
mingled with jewels and jewelry' found in the home of Captain 
Nash 1·s sister in Wisconsin which were clearly sholf?l to have been 
brought back to this cotintr.r by the accused. In the same place 
was also found the box that had. been built by the accused and 
Major lfatson in Spin" Inn. Furthemore, the accused admitted 
that "they" had worked togethe~ in dism.n.tling the jewels. This 
evidence, combined with ~ 'the other evidence showing cooperation 
between the accused and Captain Nash, not only warrants, but 
compels the conclusion that the accused and Captain Nash, shortly 
after the discovery of the zinc-lined box, counseled, aided, ani 
induced each other in appropriai;j_ng the contents of that box for 
their common gain. .And it JDIJ:1' also be inferred, with an equal 
degree of confidence, that· their concerted action was designed 

:. to include such other valuable treasures either hidden or not 
· hidden 1n Schloss Friedrichshor lVhich they thought they could 
success!~ appropriate. ~e implication or the evidence is 
.that alone Captain ~ash lacked the determination to commit the 
shameful crimes recounted herein and that she was aided and abet
ted in all of , them by the accused. 

I! Captain Na.ah and the accused had fomed the determination
to take the valuables of Kronberg Castle for themselves at the 
time Captain Nash demanded the valuables from Herr Lange, she 
was clearly acting -within the scope of that plan and under encourage
ment from the accused so as to make him, under the terms or the 
statute quoted· above, a principal thereto. Ir on the other hand, 
they had not formed the determination to steal the valuables of 
the qastle when she demanded the valuables from Herr L;mge, she 
received those valuabJes.into her custody as an officer. If this 
latter hypot.hes:ts be correct, she and the accused there·a!ter 
fraudulently took the property of August W;tlhellll from the custod;y' 
in 'Which she held it and thereby committed the crime alleged. 
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It follows, therefore, for the legal purpose of determining the 
guilt of the acc1,2Sed, that it is immaterial whether the concerted 
plan between the accused and Capttln Nash w.i.s, or was not, in exis
tence at the exact moment when she received the property of Prince 
August Wilhelm. This is true because, as heretofore stated, the 
evidence clearly shows that Capttln Nash was previously comseled, 
aided, and abetted by the accused and as a logical and legal conse
quence he was a principal with her in the theft of the property of 
August Vfilhelm of Prussia. The seven pieces of Prince August Wil
helm I s jewelry were shown to have an aggregate value of :til,875. 
'Ihe evidence sust~ns, beyond a reasonable doubt, the findingsof' 
guilty of Charge I and Specification 4 thereunder. 

8. Sufficiency of Proof' - Specification 3, Charge IV. 

Specification 3, Charge IV, alleges that the accused did, at 
or near Kronberg, Germ:my, between 1 November 1945, and 3 June 1946, 
unlawfully agree and conspire with Major David F. Watson and Captain 
Kathleen B. Nash Durant to steal, embezzle, convert to their own 
use, transport, and dispose of the items of personal property listed 
1n specifications 1, 3 and 4 of Charge I, each of a value of more 
than fifty dollars (~50.00), and.of a total value of one million 
five hundred thousand dollars ($1,500,000.00) the property of 

.Margarethe, Landgravim of Hesse, Prince Wolfgang of Hesse, .nd 
Prince August Wilhelm of Prussia, and that such conspiracy was 
effected by overt acts, as follows: 

(a) That they mailed or caused to be mailed from Germany 
to the United States and other places,. packages containing the 
property described, · 

(b) '.lbat they sold or attempted to sell or othe:nvise dispose 
of, within the United States and elsewhere, certain of the property 
and did conceal and hide certain other items thereof, and, 

(c) '1'hat they did break up and dismantle certain of the prop
erty and mutilate the settings and fittings thereof, and did sell 
or attempt to sell, conceal or dispose pf the dismantled parts ca.s 
well as the whole thereof. 

The Court found the accused guilty of this specification, 
excepting therefrom the words and figures "embezzle" and the refer
ence to specification 11311 and the words and figures, 11a value of 
more than Fifty n>llars ($50.00)11 and 110re Million Five Hmdred 
'Ihousand Dollars ($1,500,000.00)," substituting therefrom respect
ively the words and figures, 11some value," and 11Ten Thous:.nd 
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Dollars (:w1.o,ooo.oo). 11 '.l.'he reviewing authority disapproved so 
much of the findi.ngs as relate to the items of Specification 1, 
Charge I, which were excepted by the Court from its finding of 
guilty of that specification. 

Section 37 of the Federal.Criminal Code defines conspiracy, 
the offense of which the accused is here charged, as follows: 

11If two or more persons conspire_ either to commit 
any offense\against the United States, or to defraud 
the United States in any manner or for any purpose, and 
one or more of such parties do any act to effect the 
object of the conspiracy, each of the parties to such 
conspiracy shall be fined not more than ;;;;10,000, or 
imprisoned not more than two years, or both. 11 (18 u.s.c. 
88; 2l Stat. 4) 

'lbe words, "offense agcti..nst the United States" as used in the above 
statute have been held to rave the same meaning as the words "offense 
against the laws of the United States. 11 (u.s. v. Sanche 7 Fed 715; 
Thomas v. :lli.§.. 156 Fed 897; Rodin v. U.S. 189 Fed 568 certiorc:.ri 
de-ni-ed .31 s. Ct. 724, 220 U.S. 623, 551. Ed·. 615) '.lbe wrongful 
conversion of property by persons subject to military law is a 
violation of Article of War 96, and is, therefore, an offense under 
the. statute quoted above. (C.M. 252620, Watterson, .34 B.R. 95, 101) 

The elements of a conspiracy, and the requirements for the 
proof of that offense have been carefully considered and explained, 
in Dahly v. United States, as follows: 

11A conspiracy under section .37 Cr. Code (18 USCA 
Sec. 88) is an agreement by two or more persons to commit 
an offense against the United States. The gist of the 
offense is the conspiracy; that is, the agreement between 
two or more persons to effect the unlawful end; but before 
the offense is a completed one, some one or more of the 
parties to the conspiracy must do rone act to effect the 
object of the conspiracy. Such act is called an overt 
act. 

"Two things, therefore, must be proved before a 
conviction can properly be had: The conspiracy or agree-

- imnt to commit the offense named against the-United States; 
an overt act or acts clone in furtherance of tJ.1e conspiracy. 
The overt act or acts need not be criminal per se; but an 
overt act must be one independent of the conspiracy or 
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agreement. It m!:13t not be one of a series of acts 
constituting the agreement or conspiring together, 
but it must be a subsequent independent act following 
the complete agreement or conspiracy, and done to 

, carry into effect the object of the conspiracy. 

11 '.L'he overt act or acts, the manner and circum
stances under which they are done, may be considered in 
connection with other evidence in the case as circum
stances in determining whether or not there was formed 
the conspiracy or agreement charged; but it must be 
established that the conspiracy or agreement which is 
charged to have existed and which is the gist of the 
offense had been fanned before and was existing at the 
time of the- commission of the overt act or acts. 

"Proof of the overt acts may or may not be suffi- . 
cient to prove the conspiracy. This will depend upon the 
character of the overt acts; not whether they are criminal 
per se or not, but whether they are of such character 
sepnrately or collectively that they a.."'8 clearly referable 
to a preagreement or conspiracy of the actors. If the jury 
is satisfied, beyond a reasonable doubt, from the evidence 
that such is the character of th.e overt acts proven, the 
jury may find the preexistence of the conspiracy. Other
wise, evidence independent of the overt acts is necessary 
to prove the conspiracy. 11 (50_ F (2d) 37) 

The evidence which has been reviewed in the paragraphs 5 and 6, 
.concerning respectively the larceny of the jewels buried in the z~nc
lined box, and the theft of the property of Prince August WiThelm, 
is relevant to the present charge of conspiracy. 'I"nat evidence 
clearly establi~es the conspiracy between the parties as alleged, 
independently cf any admission by the co-conspirators. (M.C.M., 

1928, par. 144c) 

It will be remembered that about the time pf the discovery,of 
th,=, z~-~c-1incd box,. the accused in the presence of Captain Nash made 
c:n inquiry by telephone of Major Watson as to the status of abandoned 
and found property.· This coincidence is highly relevant regardless 
of wnether it occurred before or after the discovery of the zino-lined 
box for it shows, in connection with the other evidence, a counseling 
together an~ a cooperation concerning the acquiring of property which 
matured into a concerted plan. Following the discovery of the zinc
lined box, the evidence shows that the accused and Captain Nash ·- · _-
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were frequently together in her room from which others were ex
cluded. During the month in which the jewels were discovered, 

• the accused and Major Watson were seen in the basement of Spin 
Inn, building the box which was later found in Captain Nash's 
sister's home in Wisconsin. Not only does the evidence show that 
each of the three conspirators had valuable items of the jewelry· 
in his possession, but it also shows that the accused and Captain 
Nash went to Sl'ii tzerland together where the accused att<;1mpted to 
sell broteq pieces of gold and offered to sell precious stones. 
The close cooperation between the~accused,.md Captain Nash in the 
furtherance of their <:i9nspiracy is clearly shown to have continued. 
In Chic.ago, when Dr. Mark made a remark concerning the eleven carat 
diamond which Captain Nash was then wearing, the accused attempted 
to conceal the history of the jewel by explaining that Captain ·· 
Nash had acquired it through a divorce settlement with her wealthy 
Arizona husband. Later, when the accused had decided, following a· 
conference with Captain Nash, to help recover some of the Hesse 
jewels he revealed the group interest of. the conspirators' in the 
jewels by rl!marking, 11-I .m doing this in the interest of all 
of us and t.'1e intere~t, particul.irly of my wife. 11 · 

• C --...:. ' 

· Each of the three series of overt acts alleged is clearly 
est~.blisbed. The evidence shows that packages were. mailed to the 
United States for each of the alleged conspirators, including the 

' , ___ box built in tile basement 9f Spin Inn. Kajor Watson transported 
jewels to Ireland, and the·accused transported them to Switzerland, 
Znglaqd, and to the 'united States. Likewise, the efforts of the 
accused toidispose of the jewelry in fuose countries are clearly 
shovm, as is Major 17atoon 1s activity in Ireland. Toe physical 
condition of the recovered jewels bears convincing proof that the~' 
had been dismantled and broken, and the admission of the acc'tlsed, 
himself, points e:mt the conspirators as the perpetrators of that 
act of vandalism. As previously shown, the value of the jewelry 
as found by the court is sustained by the proof. Considered in 
its entirety, the evidence establishes, beyond a reasonable doubt, 
the conspiracy alleged. 

The question arises as iD Yihether the conviction of Major 
:'fatson and the acquittal of Capt~n Nash, of a similar cHarge of 
conspiracy, of which notice is here taken, operates as a bar to 
the trial of the accused for a conspiracy with Captain Nash. This 
question is answered by the rulings of our Federal Courts which hold 
in effect that the acquittal of all the parties to a conspiracy 
except one bars trial of that one, but that .m acquittal of a 
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lesser number does not bar the trial of the one. In the case of 
Kaflon v~ United Statest 7 F (2d) 594, the Court stated that, 

"It was enough if .ny two of the three individuals 
concerted such a scn,me·. A·e a matter of variance the 
d~fend.nts themselves concede that it is not essential 
to convict all of the defimdants named in the indict
ment." (Certiorari denied. in 269 tJ S 582, 46 Sup. Ct. 
107, 70 L. Ed. ,423; See al.so 97 A.LR 1312 and the Feder
al cases there cited and Wharton I s Criminal Law 12 Ed. 
Ses 1677) 

Finally., it should be observed that a conspiracy is 11 -a 
distinct offense from the substantive crime vmich is its object. 
Consequently substa.nti,ve.offenses are not merged in the charge, of 
conspiracy., -nd sentence upon a conviction of conspiracy in no 
way bars punishment for the effectuated substantive offenses. 11 

(Ellerbrllke v. United States 134 F (2d) 683 and cases therein 
cited.) 

9. Sufficiency of Proof - Specification 4, Charge.IV. 

The result of the findings of guilty under Specification 4., 
Charge IV., ard the exceptions.mid disapprovals imposed thereon by' 
the reviewing authority, as shown in paragraph 2 of this opinion, is 
to find the accused guilty of unlawfully impor-t;_ing ·~to the United 
States in violation of the customs laws thereof., the list of itel!1s 
under the caption "Items appearing .in Specification 1, Charge I 11 

and the list of items under the _similar caption, "Items appearing 
in Specification 3, Charge I 1~ on pages 9 and 10 respectively of -~·,his_ 
opiniop.;. and di.unonds, rubies, pearls,. sapphires, amethysts, aqua
m.rines, gold, silver, platinum, anli other kinds of precious stones 
and metals. Since no items of Specification 4, Charge I are included 
in the Court's finding of guilty, its general reference to tha\ 
Specification is surplus and consequently that gen~ral reference 
must be deleted from that finding of guilty. It should be parti
cularly observed that the reviewing authority disapproved that 
part of the finding which provides. that the property in ·question 
was imported "-without declaring or invoici_ng same and without 
paying the required duty thereon- 11 • 

Section 593(b) of the Tari£'£ Act of 1930 (46 Stat. 751, 19 
. U.S.C. 1593) pen.J.izes any person 'Who "-fraudulently or knowingly 

imports or brings into tl1e United States, or assista in so doing, 
~y merchandise oontrary to law-11 • The National Stolen Property 
Act of 1934, as amended on August 3, 1939, (53 Stat. ll78; 18 u.s~c. 
415) makes unlawful ~d pl.ll1ishable the transportation of stolen or · 
feloniously taken goods of the value of ~5,000.00 or roore 11-in 
interstate. or foreign commerce-11 • 
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'l'he evidence shovrs th,1.t the forty-two items of Specification 
1, Charge I, incorporated in the approved findings of the Court, 
were stolen in Gennany. 'l'he seventy"'.'eight i terns of Specification 
3, Charge I, vli!ich are also incorporaced in the approved findings. 
of the Court, are clearly shovm to have been stolen in Germany. 
'l'he items involved in the fi:1.dings which are listed as diamonds, 
rubies, pearls, s2.pphires, c1.methysts, aquamarines, gold, silver 
and platinum are likewise shmm to have toen included in the 
property stolen in Germany. 'l'hese i terns of property correspond 
to the items 17, 47, 50, 51, 53, 65, 81, 128, 129 and 154 of 
Prosecution Zxhibit 64 as shown in paragraph 4(k) of this opinion•. . 

The act of bringing the above described property into this 
country r.e.s, therefore, a violation of t..11e national Stolen Property 
Act,. It necessarily follows th..-~ the same act ;,:-as a violation of 
the Tariff Act of 1930 as alleged. lhe evidence, beyond a reason
able doubt, sustains, the findmgs of guilty of Specification 4, 

· Charge IV, a~d Charge IV, except as to the reference to Specifi-
cation 4, Charge I.. · 

10. Sufficiency of Proof - Specification 5, Charge IV. 

Specification 5, Charge IV, alleges that the accused did, at· 
and between F;cankfurt-am-Main, Icndon, New York, Falls Church, and 
Chicago; at some time between.6 November 1945 and 8 June 1946, un
lawfully tr.msport or caused. to be transported into the United States 
and in Interstate Commerce the chattels listed in Specification 1, 
Charge IV, each in the value of over ~p50.00 and of a total value of 
~~100,000.00, then lately stolen and that the accused knew that fact. 
In Specification I, to ~ni.ch reference is made,i:he accused was 
ch...rged with receiving the stolen property therein described. 'lhe 
items listed in this specification ~re, as follows: 

l - JO diamonds weighing 10 - 23 turquoises
approximately 46 carats 11 - 3 star sapphires

2 - 1 lot di~onds weighing 12 - 1 bag small seed pearls -
appro:x:imately 79.64 carats loose 

3 - 1 lot diamonds weighing 13 - 4 moonstones 
approximately 173.46 14 - 1 large rose quartz stone 
carats 15 - 1 lot - 4 rubies; 1 pink

4 - 1 lot diaircnds weighing. sapphires; l ~opaz; one 
approximately 282.77 agate , 
carats 16 - 4 porcelain miniatures 

5 - 14 loose large amethysts 17 - l lot - assorted pearls
6 - 51 small amethysts 18 - 5 miscellaneous jewelry
7 - 2 large aqua.marines 19 - 3 aquamarines (2 mounted; 
8 - 68 emeralds 1 loose 
9 -.-30 sapphires 20 - 3 heart-shaped amethysts 

(2 vri th diamonds) 
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21 - l lot 3 unmounted cameos; 
l mounted cameo 

22 - l lot - 16 sapphires; 5 
rubies; 22 emeralds; 3 
pearls

23 - l large stein yellowish 
ringed metal vd th white 
metal coins arotmd it 

24 - l case, white metal, 
apparently cigarette ca~~, 
wooden interior, initialed_ 
HR with crown on top 

25 - 2 books, Voll and 2, 
entitled: "Protestantism 
Contrasted 'With Romanism" 

26 - l white metal star, cir-, 
cular design in center~ 
words 11Virtute at Fideli-

. tate 11 , .crowned red striped 
lion in· center encompassed 
by yellow metal•. 

27 - l -white metal star, cir
cular design in center en
compassed by ring of white 
metal, words 11Virtute et 
Fidelitate 11 , •smaller circle 
bounded by.white metal. 
enclosing a crowned red 
striped lion. 

28 - l white metal star, back 
(Yellow -metal), circular 
design in center, words 
1'EinGot t-Ein Recht-Eine 
Wahrbeit tt enclosed by ring 
of yellow metal, center 

· design, C:roffll mounted on 
what appears to be a 
letter 111 11 • 

·29 - l small dish, shell shaped 
of white metal 

· 30 - l nut-cracker, white metal 
31 - l barometer, white metal, 

. circular about 2-1/2 . 
inches in diameter 

32 - 1 heavy watch, white metal, 
face has heavy Roman 
numerals, diameter approxi
mately 2-1/2 inches in 

· diameter 
34 - 2 coral.necklaces 
35 - l gold neck chain 
36 - l gold necklace -rolid chain, 

link design 
37 - l gold enameled heart

shaped pendant with loop -
pinkish color, with dia
oonds -

38 - l gold enameled pheasant
' · shaped brooch 
39. - l platinum bar pin or 

brooch, with ruby in the 
center .md 2 11£igure-8 1s 11 

at each end set with dia
monds 

40 - l platinum brooch made up 
of 4 spiral designs with 
sapphire in the center of 
each p.esign, surrounded -
by rows_ or diamonds 

The Court !ound 'the..accused guilty of the al:iove c;escribed speci
fication except as to the allegation of. the.. value of each item for 

: which it substituted .a. finding of 11some value" and except as ti:> the 
total value for which it substituted a finding of $10,000tOO• Tl)e · 
reviewing authority disapproved so much of the Specification as Nlatea · 
to item 33. 
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As stated in paragraph 9, supra, the National Stolen Property 
Act of 1934, as amended, makes unla'Wf'ul .ind punishable the trans
portation of stolen or feloniously tfiken goods of a value of 
$5,000.00 or more 11-in interstate or foreign commerce-". 

The evidence shows that items l to 22 inclusive of Specifi
cation l, Charge IV, are described in Prosecution ~xhibit 67, and 
that they correspond to tbe items found in the package in the 
Illinois Central ~lroad Station in Chicago, page 47 of this 
opinion. Items 23 to 32 inclusive of the specification, are de
scribed in Prosecution Exhibit 73, page 27 supra, anq correspond 
to the items m~led by the accused to his brother and found in his 
brother's· home in Falls Church, Virginia. Items 34, 37, 38, 39 

· and 40 of tbe Specification, are described in Prosecutions Exhibit 
64 as items 59, 63, 64, 67, and 77 and correspond to the property 
identified as having been brought to the United States by Mrs. 
Evans on page 37 herein. Items 34, 35 and 36 of the Specifica
tion are described as items 58, 62 and 60 of Prosecution Bxhibit 
64 on page 30 of this opinion as have been found in the hone of 
Captain Nash's sister in Hudson, 1Hs-consin. The Court was wro:-
ranted by tbe evidence in concluding that all of this property 
was stolen property,. and that the accused lmew o! that fact. 
The value alone of the i terns found in the package in the Illin
ois Central Railway Station in Chicago was shown to be far in 
excess of $5,000.00, and the accused was clearly shovm to have 
been responsible as a principal for the unlawful transportation 
in interstate and foreign commerce of that property .md the other 
property described. '.Che approved finding of guilty of Speci
fication 5, Charge IV is, beyond a reasonable doubt, sustained 
by the evidence. 

11. Sufficiency of Proof - Specification 6,. Charge IV. 

Specification 6, Charge IV, alleges that the accused did, 
between 6. November 1945 and 3 June 1946, in oonjunction 'I'd.th lfajor 
David F. Watson and Captain Kathleen B. Nash Durant; wilfully, 
feloniously, wrongfully, and unlawfully break, dismantle, mutilate, 
.ind destroy certain jewels, heirlooms, personal ornaments and other 
articles of preqious stones 1md retRJ.s, the property of Her Royal 
Highness, Margarethe, Landgravine of Hesse, Prince Wolfgang of 
Hesse, and Prince August Wilhelm of Prussia. The Court found the 
accused guilty of this specification excepting .the words, 11and 
Prince August Wilhelm of Prussia." 

The evidence reveals that .mong the jewels and heirlooms of 
th~ Hesse family, buried in the zinc-lined box were an iroethyst 
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and diamond diadem with matching necklace and brooches, ,.n 
emerald :md di~nond diadem v,i th matching nee.dace, bracelets 
and brooches, a sapphire necklace, a turquoise and diamond 
diadem,. and a pearl and diamond diadem. · 'rhe accused admitted 
that he, Eajor -:fatson, and Capta::in Nash broke and dismantled 
the large pieces of the Hesse jewelry in Gennany. Furthe~re, 
both the accused and Niajor Watson peddled old gold and broken 
pieces of jewelry. Major ;fatson carried a purt of a pearl and 
diaroond diadem to Irel;nd.. '!he accused was found in possession · 
of m-ny dia'llonds ·and other precious ,stones which, because they 
were of an obsolete cut, indicate that ti1ey had been a part 
of old jewelry. Th.e act of the accused in breaking .nd destroy
ing the .mcient heirlooms of the Hesse family, objects·.of artistic 
and historical value, was a shameful act of v.ndalism of a nature 
to bring discredit upon the military service. 

12. Sufficiency of Proof - The Specification of Charg~ II. 

The Speci~ication of Charge II alleges that the accused did, 
at Washington, D. c., on or about 17 1iay 1946., wrongfully .apply 
to .his own use a pistol or' the value of $,,38.oo, and a pistol 
holster of a value of ~4.55, the ·property of the United States, . 
furnished and intended for the military service thereof. The 
reviewing ~thority approved only so much of the finding of 
guilty under this specificatipn as found the accused guilty of 
a wrongful 11application, II as distinguished from a misapplication, 
of the p~stol, valuEll ~?38.00, ·and a holster of a value of ~1..67, in 
violation of Article of War 96. 

The evidence shows that on .~6 May 1946 the accused made a 
· certificate that he had no Government owned property in his pos
.. session. Thereafter on 7 June 1946 when the accused I s automobile 

was being searched in Chicago, the accused reached into the glove 
qomp;;u-~ent of this car and took out an automatic pistol and 
holster vihich he handed to Major Salb, saying, 11 I guess you'll 
want this, too. 11 .At the same time the accused stated ,that the 
pistol. had not been signed for and that it was not on receipt 
to him. These admissions are inconsistent with a claim of ovmer
ship by the accused :and logically warrant the inference t."'lat the 
pistol in qµestion was admittedly the property of the Government 
to which the accused had no right of possession. 1'he evidence 
shows further that the pistol in question had a value of $38.00 
and the holster a value of ~l.67 and that the pistol had been 
a9cepted by the Ordnance Department as United States military 
property. It was also· shown that no pistol of this type had 
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been sold by the Government to American purchasers. The Kanual 
For Courts-ll;.rtial provides, as follows: 

"Al.though there may be no direct evidence that the 
property was at the time o.f the alleged offense property 
of the United States furnished or intended for t..rie mili
tary service thereof, still circumstantial evidence such 
as evidenc0 that the property was of a type and kind 
furnished or intended for, or issuec for use in, the 

· military service might together with other proved cir
cumstances warrant the court in inferring that it was 
the property of the United States, so furnished or in
tended. 11 (~.C.ti~, 1928, par. l50i) /., 

In view of all the facts and circumstances reviewed above, 
it may be concluded that the evidence, beyond a reasonable doubt 
sustains the approved findings that the accused wrongfully applied 
the Government pistol an~ holster to his own use, in violation of 
Article of War 96. 

13. Procedural Matters 

(a) Pretrial Investigation and Action Upon Charges - Article 
o.f War 70. 

I 

·After the special plea to the jurisdiction of the Gourt had 
been overruled at the beginning of the trial of this case, the 
defense moved for the dismissal of all Charges and Specifications 
for the alleged reasons that the delay in thA preferring of charges 
against the accused and the failure promptly to conduct an investi
gation as required by Article of War 70 so prejudiced him in the 
preparation of his defense as to violate the requirement of due 
process of law and the provisions of paragraph 35 of the faanual 
For Courts-Martial. (R 24-29) · '.L'he pertinent provisions of Article 
of War 70 upon which the defemse relied are, as follows: 

11No charge will be.referred to a general court
martial for trial until after a thorough and impartial 
investigation thereof shall have been made. This in
vestigation will include inquiries as to the truth of 
the matter set forth in said charges, form of charges, 
and what disposition of the case should be made in the 
interest of justice and discipline. At such investi
gation full opportunity shall be given to the accused 
to cross-examine witnesses against him if they are 
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available and to present anything he may desire in 
his own behalf either in defense or mitigation, and 
the investigating officer shall examine arailable wit
nesses requested by the accused•. If the charges are 
forwarded after such investigation, they shall be ac
companied by a statement of the substance of the testi
mony taken on both sides. 

11When any person subject to milltary law is placed 
in ~rest or confinement immediate steps will be taken 
to try the person accused or'to dismiss the charge and 
release him. A:ny officer wro is responsible for unneces
sary delay in investigating or carrying· the case to a. 
final conclusion shall be punished as a court-martial 
may direct. ~Ihen a person is held for trial by general 
court-martial, the commanding officer will, within -eight 
days after the accused is aITested or confined, if practi
cable, forward the charges to the officer exercising, 
general court-martial jurisdiction and furnish the accused 
a copy bf such charges. 11 (M.c.M., 1928., p. 220) 

. ',,
The paragraph of the :Manual referred to contains instructions con
cerning the manner6f making a pretrial investigation. '.Ihe relevant 
part_s of that paragraph are, as follows: 

. 1"iihat follows in this paragraph (35a) is primarily 
----- intended to indicate a proper procedure in the mre 

usual cases~ Variations to save labor., time., or expense., 
o;r designed to me~t other cases, or exceptional or local 
·conditions, or for any other g:iod reason., are not only 
permissible but should be adopted, provided the spirit 
and purpose of the statutory requirements quoted above 
are carried out. · The investigation should be prompt, 
dignified, and military. It should also be as brief 
as is consistent with thoroughness and fairness., and 
should, therefore, not include any examination or cross
examination into matters not essential to determine the 
necessity of trial. 

"Instructions. - At the outset of the investigation 
the accused will be informed of the following: '.lhe of
fenses charged against him; the names of the accuser and 
of the witnesses, as far as then known to the investi
gating officer; the fact that the charges are about to be 
investigated; his right to cross-examine witnesses against 
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him if they are available and to present anything he 
may desire in· his own behalf, either in defense or 
mitigation; his right to have the investigating officer 
examine available witnesses requested by him; and his 
right to make or submit a statement in any form subject 
to the risk of having such statement used against him. 

"All available witnesses-who appear to be reason
abi.y necessary for a thorough and impartial investi
gation will be called and examined in the presence of 
the accused. 11 (M.C.M. p 24, par 35) 

Statements in the motion of the defense and the evidence 
relative thereto show that the accused was arrested in Chicago 
on 3 June 1947. Thereafter he was questioned by investigators 
for several days. There is some evidence that during this time 
he requested the advice of an attorney. Although a defense 
counsel vras not furnished him until after he had been returned 
to Washington, he w~s then given the services of Captain G. v. 
Brumbaugh, 'Who was later, at the accused's request, appointed 
as the accused's special defense counsel. It thus appears that 
the accused was furnished a defense counsel long before he was 
brought to trial, and prior to the time required by the mandate 
of the United States Constitution and Article of :1ar 17. 'l'b.e 

. Cirelli t Court of Appeals in discussing this point iri the case 
of Romero v. Squier (133 F 2d 528) stated that, 

"Appellant also claims that he was denied counsel 
at the investigation into the matters upon 'Which the 
charge against him was later made, and hence that he 
was denied the right of counsel of the provision in the 
Sixth Amendment. The pertinent portion of that Amend
·ment 'reads, 1In all criminal prosecutions, the accused 
shall enjoy the right * i} *·to have the Assistance of 
Counsel for his defense. 1 We do not regard the pre-

• liminary investigation as the 'criminal prosecution' 
£or which the Sixth Amendment provides. Hence·a £id.l
ure to give the right of counsel to the party whose 
conduct ;l.s under prelimin~ investigation, is not a 
denial of a constitutional right so affecting the juris
diction of the later convened court-martial, and hence 
is not subject to our consideration in a habeas corpus · 
proceeding." 
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While the 2.ccused was in Chicago he was pennitted to talk 
with his wife, Oaptain Nash Durant and with uni:nown ·persons through 
numerous private telephone conversations. It also appears that he 
was 2.ccorded numerous courtesies by those who held him in custody. 
On 7 June he was retunied to Washington. He then returned· to 
Chicago .w.i. th .A:rriry investigators on 9 June in a futile effort to 
recover additional jewels. Following the failure of this endeavor, 

• he was brought b2.ck to Washington on 11 June. In the meantime,. 
on 8 . June charges were preferred against him. (Def. Ex. 17) · On 
14 June he demanded that charges be filed against him or that he 
be released. On the following d2.y the charges which h2.d been. 
preferred on 8 June were served upon him. The Specifications 
under these charges aileged embezzlement, oommitted in conjunction 
with Captain Nash, of property. corresponding in general to that 
described in Specific2.tionsl -and 3 of Charge I of the charges 
-upon 'Which the accused was lii.ter brought to trial, and conspiracy 
with Capijain Nash ·to embezzle the s.une property. No investigation 

· of these charges, upon which the accused was not _tried, was ever 
conducted. · On 15 .June 1946 the 2.Ccused was transferred by War . 
Deparment order from the Military District of Washington to · 
the United States Forces, European Theater, Frankfurt, Germany, 
and returned to the area where the major elements of the crimes 
charged were committed. 

Cap.tain G. V. Brumb2.ugh, whom the· 2.ccused had requested as 
his special defense counsel, arrived in Frankfurt-am-Milin on Z'7 
Jtm.e 1946. Thereafter on 12 August 1946, ·he made a formal demand 
that the accused be brought to,trial or released. (Der. Ex. 18) 
This request w2.s answered by an official communi.cation, as followst 

"l. Request in basic communication for the release 
of Colonel Jack w. Durant from confinement is not favor-
ii.bly oonsidered. · • 

n2.· Due to the ~eriousness·of the offenses dis
closed in the investigation of the Provost Marshall Gene~ 
ii.l's Office to this d2.te, the custom2.ry treatment accorded 
other military personnel 2.ocused of like offenses, and_ the 

· fact that the investigation is yet continuing.,- the contin
ued oonfinement o:£ Colonel Durmt is w.i.rranted 2.t this time. 

- . 

n.3. ·Subject officer is not being held incommunicado 
. inasmuch as .he is ·permitted to see the defenee counsel of 
his ow choice." (Def. Ex. 18) · 

On l3 November 1946 the accused renewed-his request for release · 
and Wii.S 2.dvis_ed, ii.S followst, · 
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111. Fornal charges, alleging offenses connected 
with the taking of certain jewelry a.."ld other property 
from Schloss Friedrichshof, Kronberg, Germ:my, were pre-· 
ferred against you .ind served upon you at Washington, 
D. c., on 15 June 1946. 'lhose charges informed you of 
the general nature of the offenses for which you have 
since been held in confinement. 

112. Since the preparation of the charges which 
were served on you on 15 June, additional information 
concerning the taking and disposition of the ;jewelry 
and other property has become available, making possible 
the preparation of more complete and specific charges. 
Accordingly, new charges have been prepared and will be 
referred promptly for investigation in accordance with 
the 70th Article of War. The Investigating Officer will 
inform you of the offenses charged against you as required· 
by paragraph 35~ Manual for Courts-Martial, 1928. "· · · 
(Def. Ex. 20) 

Ther0after, on 19 November 1946, the Charges and Specifications 
upon which the accused was tried were preferred. On the following 
day an investigating officer was appointed and on 26 November 1946, 
he made an official report of his investigation as shown in E:xhibit 
A, Volume I, of the Record of Trial. From that report and the accom
panying papers it appears that the accused was apprised of the nature 
of the charges against him, · .nd given the names of a substantial 
number of the witnesses who were expected to be called by the prose
cution and the subst:mce of their expected testimony. '.L'he pretrial. 
cross-examination of these expected witnesses was expressly waived 
by the accused. 

Despite the repeated complaints of the ·defense that it was 
not given a fair opportunity to call and conduct a pretrial. ex.m-· 
:tnation of certain witnesses, it appears that it ·..was given ample 
opportunity, 1x>th in Europe and in this country, to cal.l and to 
exmnine al.l the witnesses desired. Furthermore, al.though the de
fense complained that the delay in bringing this, case to trial im
paired tbe conduct of ~e defense, they <b not point to a single 
witpess or to a single item of evidence that was lost by the del~. 
On the other hand, the record of tria1 reveals that unusual oppoz
tuni.ties for the securing 0£ witnesses were accorded the defense. 

When the magnitllde of the offenses in questio~ is considered~ 
and when it is remembered that this case required pretrial investi- . 
gation in Germany-, S-.:Ltzerland, England, Ireland and the United States, 

75 



it is believed that the delay in bringL1g the accused to trial 
;vas not unreasonable .ind that tl1e pretrial investigation w:uch · 
was conducted constituted a substantial compliance with the 
requirements of due process of law, and with the reqcirements of 
Article of W..r 70 c1nd paragraph 35 (a) of the 1fanual For Courts , 
Martial. 

(b) Presence of an ·unauthorized .Assistant Trial Judge Advocate. 

At the.beginning of the first session of the Court on the 
afternoon o·f 11 December 1946, the 'lrial Judge Advocate announced 
that Second Lieutenant Reamer W. Argo, Jr. was acting as assistant 
trid judge, advocate·. (R 3) At that time Lieutenant Argo had not 
been offici.J.ly detailed by orders to serve a;,; ;.i.ssistant trial 
judge advocate and was not so detailed until 14 December 1946•. 
(R 1) 

During this first raeeting of the Court it was in session for 
only an hour and twenty rr.inutes and the only business transacted 
consisted of the announcement by the defense of its selection of 
counsel, a stntement by• .the pr:01;,ecution of the general nature of• 
the ch;..rges mid tl1.i.t it had no challenges, and a request by the 
defense for a continuance which was gr:mted. (R 3-11) In fact, 
at this first session the preliminary processes leading to the 
swearing of the Court and the personnel of the prosecution had 
nci.t bea1 completed. (hl.C.i,i., l'l28, p 261) 'lhe record -.f'firmatively 
shows.. that all statements made on behalf of the prosecution ,•iere . 
made by Major Joseph s.· Robinson, the regul2rly detailed trial 
judge advocate, ~1d that Lieutenant Argo took no part in the trial 
other than to sit at the counsel table. ·By the time of the second. 
meeting of the Court on 16 December 1946, Lieutenant Argo had been 
regularly detailed as an assistant trial judge advocate. (R 12) 
It was at this second meeting that the Court was sworn together 
with the personnel of the prosecution, including Lieutenant Argo, 
whereafter the accused was arraiined upon the Charges and Specifi
c~.tion herein considered. 

, 
Article of War 11 provides that the authority appointing .. 

general court-m..rtial shall appoint a trial judge advocate and a 
defense counsel and '1-one or more assistant trial judge advocates 
and one or more assista..11.t defense counsel when necess~r-11 , The 
provisions of this Article of 'Zfar were fully complied with prior 
to the first meeting of the Court by the a-o'JOintment of a trial 
judge advocate and it was within the power' ~f the appointing author
i~y thereafter to appoint an assistant trial judge advocate, as was 
done in this case. 
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Although the defense did not object to the presence of Lieutenant 
Argo at the Court's first session, it has subsequently complained 
that his presence in the court room prior to his being officially 
appointed as .in assistant trial judge advocate was error. In pre
senting this contention the defense has relied upon the case of 
CM 318089 ~~ digested in 6 Bull. JAG 58 as follows: 

"Accused was sentenced to dishonorable discharge. 
Defense counsel objected to an officer serving as special 
assistant to the prosecution as such officer was not on 
orders as a member of the prosecution and had not been 
sworn. '.lhe objection was overruled by the court. Held: 
The record of trial is not legally sufficient to support 
the findings and sentence.· Since only the convenine 
authority can detail or relieve an assistant trial judge 
advocate of a general court-martial (A. W. ll), activity 

· in a trial on behalf of the prosecution by a volunteer 
assistant who has not even the color of any official 
appointment constitutes fatal jurisdictional error. 
Such ii!-Ctivity, is an invasion of the right of accused to 
be protected during his trial from the intrusion by one 

_who is not properly a part cf the court-martial du]Jr con
vened to try him. 11 

I 

It is not necessary for us to pass upon· the correctness of the 
rule appli~d in the case cited because tl'E present case is clearly 
distinguishable therefrom. In the present case, Lieutenant Argo 
took no active part in ·the proceedings at the first meeting and his 
presence there during that brief session before the court was sworn 
and before the accused was arraigned, did not affect the course of 
the trial and was not in any way prejudicial to the accused. 

{c) Loss of Reporter's Notes Covering Part of. an Afternoon 
Session. 

While the Court was sitting in the Military District of Wash-: 
ington, the reporter's notes covering part of the evidence received 
during the afternoon session of 12 February 1.947 were accidentally 
destroyed prior to· their being transcribed. (R 1172, Pros. Ex. 200, 

.201, 202) '.lhe defense declined to enter into any stip~ation with 
- the prosecution concerning the substance of the evidence recorded 
in the lo st notes E¥1d declined ii.so to avail itself of an opportunity 
again to. cross-ex2n1ine the witnesses in question when they were 
recalled. (R 1941-1944, 1946-1985, 1987) The Cour~ prepared rr~m 
notes kept by its members and from its recollection, .a recapitulation 



of the lost evidence; - ,This summarization ,"'as signed by the 
president of the Ccurt and placed in the record. (R 1173, 1174). . 

· The defense contended that because of t..11.e _loss of the 
Court reporter's notes the entire trial was invilidated. It 
relied on its contention upon the provision of the k:.mutl, as 
follows: 

tr,'fhen prior to action by' the reviewing authority 
a record of trial is lost or destroyed, a new record 
will, if practicable, be prepared an1 will become the 
record of trial in the case. Such new record will, 
however, only be prepared when the extant original. 
notes or other sources ~re such as to enable the pre
paration of a complete.and accurate record or· the case. 
In .my case of loss of a record the trial judge advo
cate or other proper person will fully inform the ap-

·pointing authority as to the facts and as to the action, 
if .ny, taken. 11 (Il.c.M., 1928, par 85b) . 

The above paragraph deals with the loss of an e_ntire record 
and not with the loss of the reporter's notes covering a small 
part of a tri:.J.. It does not, therefore, solve the present problem. 
The recapitulat:ion of the lost testimony, however, by the Court and 
the fact that every witness who had testified on the afternoon of 
12 Febr~ 1946 was recalled and repeated his former testimony 
restored in a subst.ntial way the proceeding of the afternoon in 

,, question. Under the circumstmce·s it must be presumed that the 
record presents a ·fair and truthful report of the proceeding :in 
question. Article of War 37 provides in part,. as follows a 

' "The proceedings of a court-martial shall not be 
held invalid, nor the findings or ~e~tence disapproved 
in any case on the ground of improper admission or re
jection of evidence or for any error as to any matter or· 
pleading or procedure unless in the opinion-of,. the 
reviewing ot.' confirming -authority, after an ex.mination 
of the entire proceedings~ it shall appear that the error 
oompl~ned of has injuriously affected the substantiai 
rights of an accused***" (M.C.M• ., 1928) 

. . 

In view of the recapitulation of the lost evidence by the Court., 
the rec:.l.ling ind reex;inining of each of the witnesses whose testi-. 
lllOny has been lost, the offering to the defense of an opportunity 
further to cross-exlmline such_witnesses, and the provisions of 
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Article of War 37, we are compelled to the.conclusion that the 
l9ss of the notes in question did not injuriously affect the sub
stantial· rights of the accused. 

14. History and Military Record 

Records of the Department of the Army show that the accused 
is thirty-eight years of age. He was born at Decatur, Illinois 
on 25 September 1909. He at.tended elementary school at Decatur and 
was later graduated from a high school in Chicago; In 1931 he was 
awarded a bachelor or arts degree by the University of Illinois. · 
From August 1936 to June 1937 he was employed as a statistical 
clerk in the United States Department of Labor. From J1.llle 1937 to 
June 1939 he was a fiscal cleric in the Department of the Interior 
at a salary of $200 per month. From 1939 to August 1940 he was 
employed by the same Department as a law clerk at a salary of $250 
per month. While he was working in Ylashington, D. c., he attended 
American University md Georgetown University and received the 
degree of bachelor of laws from the latter institution in 1941. 

He married Elvera Duller in 1930 md had two sons as a result 
of that marriage. 'lhis first marriage was terminated by a divorce 
in 1944 and on 28 May 1946 he married Captain Kathleen Burke Nasll, 
Women's fi.rmy Corps. He is a member of the Methodist Qhurch and the 
bar c;:,f the District of Columbia. 

The accused was a member of the Reserve Officer's Training 
Corps while he was in high school and college and on .31 Janu,ry 19.31 
he was appointed a second lieutenant, Cavalry Reserve. He was pro
rooted to a first lieutenant, Cavalry Reserve on 16 April 1934, .ind 
to a Captain in the same organization on 3 May 1939. He was ordered 
to extended .aetive duty with the Air Corps on 26 August 1940 and 

.has been on active duty since that date. From 26 August 1940 to 18 
May 1945 the accused was assigned to personnel work in A-1 Division, 
Headquarters, Army Air Forces. From 19 May 1945 to 9 August 1945 
he was in the A-3 Section of Headquarters, Army Air Forces, Medit
errane.n 'Jheater of Operations. From 10 August 1945 to 4 March 1946 
he was Executive O.£ficer to the Assistant Chief of Staff, G-1,. Head
quarters, United States Forces, European Theater. His efficiency 
ratings have been repeated:cy superior. He was promoted to the rank 
of Major, Army of the United States on 3 April 1942, to rank in that 
grade from 1 February 1942. He was gi. ven a similar pro100tion to the 
rank of Lie~enant Colonel on 29 September 1942 and to the rank of 
Colonel on 10 N0 vember 1944. He has been awarded the Legion of 
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1:erit, the Bronze Star l.~(jdal, the Army Comnend2tiori Ribbon with 
Bronz.e Cak Leaf Cluster, the American I.efense Service lledal, the 
Ame ric...n Campaign hledal, the European African l1Iiddle Bast Campaign 
iledal ·with two bronze st.;.rs, the '\forld ;,·far II Victory 1:ed..J. mid the 
Anrry of Occupation medal ·with German clasp. 

15. Conclusion 

Althcugh numerous additional qu~stions of law were raised during 
the trial .of ti"1is case, those :..bout which there was any serious 
doubt wcr0 resolved in favor of tho· accused. Thro·...;.ghoi.:t the trial 
the Court maintc?.ined an 1t.ttitude of fdrncss wrlich · is nw...11ifested in 
its many :rul:L.ngs. Ho errors injuricu[;ly Rfi'ecting the substantial 
rights of the c::ccuscd wero committ,1d during the trial. The Board 
oi' l:eview is oi' the opinion t~1at the :rocord c,f tr:..al is legally 
sufficient to sup:9ort the finding!.l of guilty, except t11e reference 
to Specif'ic;-~ticm 4 of Charge l in t ..o find:il1g of gl.i.ilty of Specifi-. 
cation 4, Charge IV, and legally sufficient to support the sentence 
P.s appro,ved by the revi1Y.ring ~uthority ,:md to via..rrant confimatmn 
thereof. ' 

··.:.:....... 

Judge Advocate 
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JAGF - Cil 324235 1st Ind 

JAGO, Dept. of the A:rrny, Wa~hington 25, D. c. 

TO: The Secretary of the Army 

1.· Pursuant to Executive· Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Colonel Jack w. 
Durant (0-279497), Air Corps. · 

2. The reviewing authority approved only so much of the findings 
of guilty of the general court-martial as foimd the accused guilty of 

~the following offenses: 
/ 

(a) The larceny of one hundred and ninety-seven· items of 
jewelry and'other personal property, of a total value of more than . 
$101 0001 the property of Prince Wolfgang of Hesse, in violation of Ar-
ticle. of War 93 (Specification l, Charge I); . 

(b) The larceny of jewels and other personal property, of a . 
total value of more than $50.00, the property of Prince August Wilhelm 
of Prussia, in violation of Article of War 93 (Specification 4,. Charge
I); - . . . I . 

(c) The wrongful application to his own use of a· pistol and, 
holster of a total value of $39.67, the property of the United States, 
in violation of Article of War 96 (Specification of Charge II); 

(d) The conspiring with Major David F. Watson and Captain 
Kathleen B. Nash Durant to steal jewelry and other items of personal 
property of a value of more than $10,000 the property of the Landgravine 
of Hesse, Prince Wolfgang of Hesse, and irince August Wilhelm of Prussia, 
in violation of Article of War 96 {Specificatio~ 3, Charge IV); . 

{e) The unlawi'ul importing into the United States of a large · 
quantity of jewels and precious stones, in violation of the United States · 
custom laws, in violation of Article of·War 96 (Specification 4, Charge
IV); . . . 

(f) Tlie unlawful transporting into the Unitad States and in 
Interstate Commerce of a large quantity of stolen property, of a total 
value of more than $10,000, the property of the Landgravine of Hesse and 
Prince Wolfgang of Hesse, in violation of the National Stolen Property · 
Act and Article of War 96 (Specification.5~ Charge IV) and; 

. \ . 
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(g) The willful dismantling, ·mutilating, and destroying 
certain jewels, heirlooms, and ornaments, the propertiJ of the 
Landgravine of Hesse and Prince Wolfgang of Hesse, in violation of Ar-
ticle of War 96. · 

The accused was sentenced to be dismissed the service, to for
feit all pay and allowances due or to become due, and to be confined 
at hard labor for fifteen years. The reviewing authority approved the 
sentence, but in order to compensate the accused for the pericd of ' 
time he had been confined prior to the completion of his trial, re
mitted one year of the confinement imposed., and forwarded .the"record of 
trial under Article of War 48. · · 

• 
3. A. summary of the evidence may be found in the accompanying 

opinion of the Board of Review. I concur 1n the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
of guilty, as·approved by the reviewing authority, except so much of 
the finding of guilty of Specification 4, Charge IV as refers to Speci
fication 4 of Charge I, and legally sufficient to support the sentence 
and to warrant confirmation thereof. 

The record shqws that in the fall of 1944, Prince Wolfgang of Hesse 
buried a large quantity of jewels belonging to the individual members 
of the Hesse family and to the Kurhessische House Foundation, a Hesse . 
family corpor.ation, in a zinc-lined box in the sub-cellar of Schloss 
Friedrichshof., a large mansion situated near Kronberg., Germany.. There
after in the spring of 1945,·Schloss Friedrichshof was requisitioned by 
-the united States Army for uae as an officers club, and Captain 

_ Kathleen B. Nash, Woman's Army Corps, was assigned as the hostess-in
charge. In Au.gust 1945, the accused arrived in Europe and was assigned 
as executive officer to Major Genaral·James M. Bevans. The accused's 
assistant was Captain David N. Watson, 'Who was promote_d to the rank of 
Major upon.the accused 1a recommendation. The accused and Major Watson 
became acquainted with Captain Nash and were thereafter frequent.visitors 
at Schloss Friedrichshof. · · 

On 6 November 1945, Sergeant ·Roy c. Carlton and a German servant".
discovered the buried wooden box containing the jewels. At Captain 
Nash's direction., aJ+ of the packages found in the box were carried to 
her private·room. Shortly thereafter the accused., Captain Nash, and, 
Major 7atson entered·into a conspiracy to steal, not only the je'W8ls 
''Which had been found in the zinc-lined box, but such other items of 
value as they desired in Schloss Friedrichshof. The accused and his two 
confederates thereafter cooperated in the larceny of a large quantity 
01' j_ewels, precious stones, and other valuables which belonged to 'the · 
Hesse family and of valuables belonging to Prince_August Wilhelm of 
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Prussia. During the month in which the jewe).8 were discovered, the 
accused and 11!ajor Watson were observed _building a box in the basement · 
of' Spin Inn where they were quartered. This box was later found in 
Hudson, Wisconsin together with 193 items ..of the stolen property. The 
accused went to London where he delivered a quantity of jewels to a 
Mrs.- Evans .-which she later returned to him in the United States. The 
accused: and Capta10· Nash· visited Switzerland together in June 1946, 
and attempted t9 sell jewels and precious stones there. Between No-. 
vember 1945 and March 1946 a messenger mailed tmnty tp thirty packages 
to the United States for the accused, and a number of items belonging 
to the Hesse family were found in the home of the accused I s brother in 
Falls Church,.Virginia. Although the accused refused to make a formal 
confession, he nevertheless admitted that he and his copfederates had . 
dismantled many of the treasured heirlooms of the Hesse family. ~ 

Arter his return to the United States, the accused attempted to 
purchase a new automobile with precious stones, and under the name of 
"Colonel J." W. Gable," sold precious stones to Shah and Shah of' ·· 
Washington, D. -c. In Chicago, he attempted to _sell seventy '4amonds :for 
$6,379.10 and thereby became involved with the custoll18~ officials. In 
1Jay 1946, he·married Captain Nash in Chicago and was arrested with her 
there on 3 June 1946. Following his arrest he was permitted to make 
numerous telephone calls to unknown persons. As a_ resul.t of these tele
phone calls he procured the return of a large quantity of the stolen 
jewels. Thereafter he stated that he had not secured the return of 
some large diamonds. Although he asserted that he had tried to-induce 
thd person holding the large diamonds to return them, he has steadily re
fused to divulge any information that might lead to their recovery. 

4. The accused is t;drty-eight years of age. He was awarded a 
bachelor of arts degree by the University of Illinois in 1931, and an 
LL.B. degree by Georgetb-wn University in 19,41.. Prior to his entering 
into the military service he was employed in the Department of the . 
Interior as a law clerk at $250 per month. _He was married in 1930 and 
is the father of two children. He was divorced from his first wife in 
1944, and ma?T'ied Captain Kathleen B. Nash on 28 ?day 1946• 

. He was a member of the Reserve ·Officers I Training Corps whiie in. 
high school and in college. He entered upon extended active duty as a 
Captain in the Air Corps on 26 August 1940. He received successive pro
motions and on 10 November 19M, ha wa~ promoted to the grade of a 
Colonel. His efficiency ratings have been repeatedly superior. He has 
been awarded the Legion of Uerit, the Bronze Star, and'the Army Commenda-
tion Ribbon with Bronze Oak Lea:£ Cluster. · 
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5. The accused has been found guilty of. not only the theft of 
jewels·and ancient heirlooms of great value and of vandalism in their 
destruction, but also of conspiring with others to·participate.with 
him in his crimes. As a result of his influence, at least in part, 
his wife, Captain Kathleen B. Nash Durant committed crimes for which 
she has been sentenced to penal servitude for five years, and Major 

· David F. Vfatson connnitted crimes for which he was sentenced to penal 
. servitude for three years. The accused has violatec1, not· only the law 

against larceny, but also the international _code which requires every . 
soldie~ to respect the private property of citizens of an enezey-
state. In connnitting these crimes, he has dishonored himself, and.has 
brought grave discredit upon the Army of the United States •• In .view 
of the gravity of his offenses and his refusal to do all within his 
power· to rectify the injustice which his crimes have caused by reveal
ing infonnation which might lead to the recovery of an unkno'Wll quantity 
of the stolen diamonds, I believe that he is unworthy of clemency. ·_ · 
Accordingly., I recomnend that the sentence be confirmed and carried . 
into execution., and that an appropriate Federal penitentiary be desig.:. £ -

m. tad as the place of confinement. 

6. M.r. G. V. Brumbaugh, special defense ·counsel, appeared before 
the Board of Review on U August 1947, and presented a brief and oral 
argument on behalf of the accused. Subsequently, he has presented a 
motion for a new trial. Appropriate consideration has been given to 
his brief and to his motion for a new trial. 

7. Inclosed is a form.of action.designed to carry into eUect the 
foregoing recommendation, should it meet with.your approval. 

THOMAS H. GREEN 
:Major General 
The Judge Advocate General 2 !ncls~ 

1. Record of Trial 
/ 2~ Form of Action 

( tlCMO 77,' D.A., 5 Dec 1947) 



DEPARTMEN'r OF THE ARMY 
IN THE OFFICE OF THE JUOOE ADVOCATE GENERAL (133) 

WAS~GTON 25, D. C. 

JAGH - ClL 324240 

UNITED STATES ) MEDITnmANEAN THEATER OF OPmATIONS 
) 

T. ) Trial b1 G.C.M., convened at 
) Leghorn, Italy, 1;...9 April 1947. 

Private HOWARD BLOSSOUGAME 
(33107934), 427th Replace ~ To be banged by the neck until 

dead. 
ment Company, 149th Replace
ment Battalion. ~ 

-------· 
OPINION ot the IDARD OF REVmi 

HO'l'TENSTEIN, GRAY and LINCH, Judge Advocates 

l. The Board. ot Review has examined. the record ot trial in the case • 
of the soldier named above and subld.ts this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the tollol'ling Charges and Specifications: 

CHARGE It Violation of the 92nd Article ot War. 

Specil'ication: In that Private Howard m.ossomgam.e, 427th Replace
ment Company, 194th Replacement Battalion, did, on or about 
3l December 1946, at or near Torre Del Lago, Ital,-, with malice 
aforethought, will.full,-, deliberatel.y, t eloniousl.y", unlawfull..r, 
and with premeditation kill one Private Charles J. Richards, 
a human being, b7 shooting him. 'fd.th a pistol. 

CHARGE II: Viol&.tion of the 93rd. Article ot War. 

Specification 1: In that Private Howard Blossomgame, 427th Replace
ment Company, 149th Replacement Battalion, did, in conjunction 
with Private Mac c. Johnson, at or near Torre Del Lago, Italy, 
on or about 31 December 1946, b7 force and vlience and putting 
him in 'tear, !e1oniously take, steal, and carry- away trom the 
presence ot Private Charles J. Richards one motor vehicle, o! 
a value in excess ot !Uty dollars ($50.00), propert7 ot the 
United States. 

Specilication 2: In that Private Howard m.oesOJ11game, 427th Replace
ment Company, 149th Replacement Battalion, did, in conjunction 
with PriTate llac c. Johnson, at or near Marina Di Pisa, Italy, 
on or about. 17 January 1947, by force and violence and putting 
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him in fear, feloniously take, steal and carry away from the 
presence of Private Benjamin Wilson one Motor Vehicle, of a 
value in excess of fi!ty dollars ($50.00), property of the 
United States. 

CHARGE III: Violation of the 93rd Article of War. 

Speci!ication: (Finding of Not Guilty). 

CHARGE IV: Violation of the 94th Article of War. 

Specification l: In that Private Howard Blossomgame, 427th Replace
ment Company, 149th Replacement Battalion, did, in conjunction 
with Private Mac C. Johnson, at or near Torre Del Lago, Italy-, 
on or about 31 December 1946, knowingly- and willfully appl7 
to his own use and benefit one motor vehicle or a value in 
excess of fifty dollars ($50.00), property of the United States, 
furnished and intended for the military service thereof. 

Speci!ication 2: In that Private Howard Blossomgame, 427th Replace
ment Company, 149th Replacement Battalion, did, in conjunction 
with Private Mac c. Johnson, at or near Marina Di Pisa, on or 
about 17 January 1947, lmowingl.y and willfully apply to his own 
use and benefit one motor vehicle of a value in excess o! fifty 
dollars ($50.00), property- of the United States, furnished and. 
intended for the military- service thereof. 

CHARGE V: Violation of the 96th Article of War. 

Specification 1: In that Private Howard Blossomgame, 427th Replace
ment Company, 149th Replacement Battalion, did, at or near Torre 
Del Lago, Italy, on or about 31 December 1946, wrongfully carry 
a pistol in violation of standing orders as published in Section 
XXXI, paragraph 28, Peninsular Base Section Circular Nwnber l, 
1945, as amended. 

Specification 2: In that Private Howard Blossomgame, 427th Replace
ment Company, 149th Replacement Battalion, did, at or near 
Marina Di Pisa, Italy, on or about 17 January 1947, wrongfull7 
carr7 a pistol in violation of standing orders as published in 
section XXXI, paragraph 28, Peninsular Base Section Circular 
Number 1, 1945, as amended. 
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He pleaded not guilty to all Charges and Specifications, and was found 
guilty of Charges I, II 1 IV, and V, and all Specifications thereunder, 
and not guilty of Charge In and its Speciticatioh. No evidence ot 
previous convictions was introduced. He wa.s sentenced to be hanged by 
the neck until dead, all members present at the ti.lie the Tote was taken 
concurring in the sentence. The reviewing authority approved the sentence 
and forwarded the record of trial tor action under Article of War 48. 

3. The evidence for the prosecution is sununarized as follows: 

On the evening of 31 December 1946., at about 2130 hours, the accused., 
came to the day-room of the 688th Port Battalion Camp, located in the 
vicinity of Pisa, and asked a soldier named l!ac Johnson it he was going 
on pass that night. Johnson informed him that he had an overnight pass 
and intended to use it that night (R. 55, 56, 66). Johnson and the accused 
parted, and later, at about 2200 hours on the same evening, they met in 
company with Consentino Francesco, an Italian citizen whonthey called 
Franco, near the gate o! the camp on the road leading from Leghorn to 
Pisa (R. 56., 66, 113) where accused and Johnson engaged in a conversation 
which Franco did not understand. The three got a ride on a truck from 
the 480th Port Battalion, driven by Private Charles J. Richards., and went 

. up the road some distance where they- got oft and went into a bar. 
Between 2200 and 2300 hours, the truck returned from the direction ot 
Leghorn whereupon Johnson kaved it down. The three got on the truck -
the accused sitting beside the driver, and Johnson and Franco sitting in 
the back (R. 56., 57,113,114, l.24). The vehicle was a 6 x 6, 2½ ton 
truck, which had a cab and a canvas top over the back (R.; 373, 41.6). 
The three men had been drinking (R. 313). Johnson was a member of the 
688th Port Comp8Il1', 480th Port Battalion, and for a short period during 
the first part of 1946, accused, Johnson, and Richards had been members 
of that Battalion at the same time (R. 92, 93). 

As the truck proceeded toward Torre Del Lago, Franeo wanted to relieve 
himself, and. b)" lmocking on the cab made an unsuccess.t'ul attempt to get 
the driver to stop (R. 114, 115). Shortly- thereafter, u they approached 
Torre Del Lago, the truck stopped on the right side of the road (R. 57, 
115, 358). Richards (the driver) dismounted from the cab on the lett 
side and raised his hands in the air as accused, who had dismounted on 
the right side, came around the front of .the vehicle with a foreign made 
7.65 cal. pistol in his hand (R. 57,289,292, 360, 361, 372, 373, 406). 
Johnson and Franco dismounted from the rear of the truck (R. 115, 126, 
359, 403) and Johnson proceeded around the left side of the vehicle to 
find out why the)" had stopped (R. 359, 373, 306). 

Pursuant to an order b)" the accused, Richards., still holding his 
hands over his head, went across the road to the left of the truck, 
crossed a narrow ditch and went a short distance into the bushes (R. 58, 
289, 361), where he turned around and faced the accused and the road 
(R. 89, 290, 363). Then, in reply to a question asked by accused, Richards 
said that he knew both accU8ed and Johnson (R. 58, 84). Accused then said: 
''Well, it I let you go, you will tell.who steal the truck, I am going to 
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kill you 11 (R. 58, 69), and thereupon the accused fired one shot at 
Richards, who clasped hie hands over his heart and f'ell to the ground 
on his face (R. 58, 69, 79, 363, 406). 

Atter the accused fired the shot, he ca.me over to Johnson and 
Franco and told them to keep silent. At that time accused had a pistol 
in his hand, and Fre.nco interpreted his words and gestures as a threat 
(R. 116, 117). Johnson,testified that after accused told Richards he was 
going to shoot him, he (Johnson) intended to tell accused not to shoot, 
"but before I could get a word out of my mouth the pistol i'ired11 (R. 58, 
69). Attar the shooting the accused went b11ck: to the truck, turned it 
around, and said 11Let 's go", and asked if' Johnson was going with. him 
(R. 58, 59). 

After the truck was turned around accused drove it towards Pisa, 
all three men riding in the cab (R. 59, 119, 121, 131, 306, 308). A 
short distance outside of. Pisa the truck stopped, Franco left the group 
for a few minutes and returned with several Italian civilians, all of 
whom got into the truck, which then proceeded to San Juliano where the 
truck was sold to the civilians for 90,000 - 100,000 lire (.tt. 59, 60, 
70, 122, 132, 133, 237, 315, 413, 419). Accused received the money but 
told Franco to keep it because accused was afraid of the police (R. 122, 
133, 315, 413). Accused, Johnson, and Franco then returned to the latter's 
house in Pisa (R. 61, 122, 310, 315,320,420, 558). Upon reaching 
Franco's house earl7 that morning accused removed the pistol from hie 
pocket and threw it on the bed or handed it to Franco (R. 83, 91, 260, 
282, 297, 311, 558, 565). It was the same gun which was in1roduced at 
the trial by the Prosecution as Exhibit 4 (R. 60, 83; Pros Ex 4) and 
belonged to Johnson (R. 60, 83). Franco returned the money to accused 
and at about 1000 hours the money was divided about evenly into three 
bundles - Johnson and accused each realving about 30,000 - 33,000 lire 
(R. 69, 71, 237,239,240, 310, 316, 317). Franco, however, claimed 
that he did not receive any of the .mone7 (R. 122, 133, 136, 413). 

In addition to accused, Johnson, and Franco, there were present. in 
the latter's house a girl by the name or Brunetta and Mrs. Franzanti 
(owner or the house). Mrs. Franzanti testified that accused first 
visited her house three or four days before 1 January 1947, and stayed 
there for several days (R. 557). At about 0330 hours on the night of 
31 December 1946,- 1 January 1947 accused, accompanied. by Franco and 
Johnson came to her house. At that time Franco was excited and "seemed. 
crazy." Accused was rather drunk and threw a pistol on the bed (R. 558, 
559, 565, 568, 572). She said that Brunetta, 'Who lived at her house, 
was there at the time (R. 560). She also testified that accused and 
Johnson ate breakfast that .morning in her house, and stayed there for 
two or three days (R. 560, 570, 571). She identified Prosecution 
Exhibit No. 4 as the pistol accused threw on the bed (R. 570). 

Brwietta testified that she bad met accused four days before New 
Year's Da7 1947, when Franco brought him to ,the house (R. 234, 241+) 
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and that she had seen him in Naples in April 1946 (R. 244, 245). She 
stated that after accused, Johnson and Franco came into the house on 
New Year's Day- 1947 at about 0300 hours, she saw accused throw a pistol· 
(identitied as Prosecution Exhibit No. 4) on the bed (R. 236) and. then · 
eat bis break!ast (R. 265). She later slept with accused (R. 241) and 
at that time he had 100,000 lire which at about 1000 hours he di'Vi.ded 
equally among Johnson, Franco, and him.self (R. 237,238, 239, 240, 242). 
She further stated that after accused left the house, she found some . 
documents including a WD AGO Forll. No. 65-4 issued to accused with bis 
picture attached to it, (Later identified as Pros Exs 17, 18, 19., 20) 
in the chest drawer. (R. 244, 271, 272, 553). She admitted that she signed 
a statement. about the at!air on 11 February 1947, in which statement she 
said that she never saw a pistol in the pcssession of accused (R. 253; 
Det Ex L, ll), but there was an ambiguit7 in the translation, as she 
said in Italian that she had never seen accused "own" a pistol (R. 275-
281). She rea!tirm.ed her statement that ·she saw. accused "with" a pistol 
(R. 282). _ . 

A body-, which was identified as that ot PriTate Charles J. Richarde 
(R. 105,202, 234)., was found at about XlOOn 1 J&m18.ry-1947, lying face 
dol'IIl with the hands clasped underneath the chest (R. 95, 102., 201, 209; 
Pros Ex 6), approJd.mately 20 feet from the road where the shooting 
occurred. (R. 103, 327, 331; Def Ex K). . . 

An autopsy performed at the 61st Station Hospital., APO 788, revealed 
that the dented head of a bullet, .25 or .32 caliber, was lodged under the 
skin, and the cause o! death was etated to be "due to a gunshot wound o! 
the heart and right lurig with internal exsanguination" (Pros Ex 10). A 
medical officer testified that a man killed instantly.by a gunshot.would 
probably grasp the point of his body where he was shot (R. 345) • 

.,. 
Experiments were conducted and testimon7 offered by the prosecution 

to sh01r that ammunition !or a 7.65 pistol was of the same physical dimen
sions as a caliber • 32 J and that a •32 shell could be shot from a 7.65 mm 
pistol and Tice versa \R. 204, 229., 231, 232). _ 

Evidence was introduced showing that the truck sold by accused had 
a market value in excess or $50.00 and was the propert7 of the United . 
States, furnished and intended for the milltar7 serTice thereof (R. 94, 34). 

At about 0130 bo11rs on the night of 16-17 January 1947, Private 
Benjamin P. Wilson, 196th Militar7 Police Com.pan,r, accompanied by PriTate 
Williams, was driving a 6 x 6, 2½ ton truck from Torre del Lago to Camp 
Barnett (R. 35, 36). Just before he got to Marina di Pisa he stopped the 
truck to giTe the accused and Johnson (who were-returning from a dance at 
the 3330th Truck Com~ (R. 61)) a ride., and accused and Johnson got into 
the back of the truck (R. 36, 37). This truck was registered as a vehicle 
assigned to the 196th Militar7 Police Company- and had a market Talue in 
excess of $50.00 (R. 33, 34, 41). 
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After the truck had passed through Marina di Pisa, someone in the 
back knocked on the cab and requested to get out. The truck stopped, 
and accused with a ,pistol and Johnson with a machine gun came around to 
the cab, pointed the weapons at Wilson and Willie.me and told them to 
dismount (R. 37, 42, 46, 74, 75). Wilson and Williams were afraid and 
dismounted as ordered, raising their hands aboYe their heads (R. 38, 42, 
43). Accused and Johnson got back into the truck and drove it away in 
the direction or Marina di Fiaa, leaving Wilson and Williams on the 
highway (R. 38, 42). Johnson and the accused drove the truck to Pisa 
where they got in touch with Franco. He contacted some Italian civilians 
to whom the truck was sqld for 100,000 lire, of which accused received 
one-half and Johnson a similar amount (R. 63,, 74, 369). The truck was 
later recovered (R. 32; Fros Ex 1). · 

Shortly after midnight on 16-17 January 1947 in Marina di Pisa the 
Italian carabinieri halted a civilian truck in which accused, Johnson, 

· and six Italian civilians were riding (R. 164, 165, 168, 170, 176). All 
occupants of the truck were ordered to dismount. A search of the truck 
revealed a machine gun similar to Prosecution Exhibit 5 in the back 
thereof. A 7.65 pistol was taken from the pocket o! accused, and a box 
or bullets for the pistol was round 1n Johnson's possession {R. 165, 166, 
167,172,174,178,179, 300, 556; Pros. Ex 4). The carabinieri released 
the civilians, took Johnson and accused into custody, and later that 
night turned them over to the American Military Police, together with the 
gunB and amrmnition (R. 171, 180, 184, 555). · 

The pistol was the property of Johnson and was the gun used b7 
accused in killing Richards and in the robbery o! the Military Police 
Truck (R. 57, 58, 64, 79, 83, ll7, 299). Accused had no authority to 
carry a weapon on 31 December 1946, l January, or 16-18 January 1947 
(R. 48, 539). The court took judicial notice of Section XXXI, paragraph 
28, Peninsular Base Section Circular No. 1, 1945, as amended, which 
prohibited the carrying of firearms by- individuals except, when on dut7 
requiring them to be armed (R. 53). 

4. The accused, after having been duly apprised of his rights, 
elected to be sworn as a witness {R. 462). 

He stated that he had been a member of the 480th Port Battalion 
<hiring Sept.ember and October 194.6, after which he was transferred to the 
149th Replacement Center, located near Leghorn (R. 475). He testified 
that he had neYer heard of Richards, the deceased, btit that he had known 
Johnson since a.bout March 1946 (R. 475, 514). He stated that he did not 
know nor, prior to the trial, had he ever seen Franco or Mrs. Franzanti 
or Brunetta and that he had never been in Franco's house (R. 470, 471, 

' 494, 495, 497, 498, 505). He denied engaging in tald.ng and selling the 
vehicles to l'lhich prosecution witnesses had testified (R. 468, 470) or· 
that he had evgr divided any money with Franco or Johnson (R. 467, 468). 
He further denied that he shot Richards or was at the scene of the 
killing (R. 468). 
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He testified tha.t on 27 December 1946 he was discharged from Ward 
E-5, 61st Station Hospital, 'Where he had been under treatment for re
current gon,)rrhea (R. 463, /+80, 481). On the morning of 31 December 
1946 he had a toothache and went to the 61st station Hospital for con
sultation and to obtain the results or an X,..ray 'Which had been previousJ.T 
taken (R. 464, 476). He remained there all day, slept there, and did 
not leave witil after lunch l January 1947 (R. 464-465, 488, 490). At 
about 1830-1900 hours on the afternoon of 31 December 1946 he called 
for transportation and while awaiting its arrival he was in Ward E-5 
playing cards (R. 464, 483, 486). He asked the night ward sergeant if 
he could sleep there, and since the latter did not speciall;r disapprove, 
he spent the night in Ward E, retiring about 2200 hours (R. 465, 466, 
488, 489, 527). He did not see Johnson that night and did not leave the 
hospital (R. 486, 489, 505). During the course or the evening he played 
cards with several men, two of whom., Nixon and. Gibson, he remembered 
(R. 465, 482, 524). Nixon slept in bed B-J and Gibson in bed E-12 (R.465, 
488., 489, 523). · 

The next morning the day ward sergeant asked accused what he was 
doing there and he replied that he had slept there (R. 466). Accused 
remembered the night well because he had spent Thanksgiving, Christ.mas, 
and New Years in the hospital (R. 466). 

(The night duty sergeant, who was on duty the night of 31 December 
1946, testified that he recalled that on or about that night a colored 
soldier who wasn't "on treatment" asked for a bed for the night, saying 
that he had been to the dental clinic and could not get transportation 
back home (R. 379, 380), and that it was possible that he spent that 
night in the ward (R. 381). He did not know whether the soldier was 
the accused (R. 38()). Private Nixon testified that he played cards on 
the ai'ternoon and evening of 31 December with several people, but he was 
not sure that the accused was one of them (R. 383, 384, 386, 388, 389). 
Private Gibson testified that on 31 December 1946 he was., and had been 
for some time, in the hospital and his bed was E-12; that he played cards 
on 31. December 1946, but did not remember whether he played with accused 
(R. 393, '.395)). . . 

The accused testi.tied that on the evening of l January 1947 he 
returned to his outfit and reported for duty (R. 490, 493). He further 
stated that he never had the pistol in question and did not go armed 
(R. 469, 472) • 

Accused testified that on the night of 17 January 1947, at about 
2200 hours he and Johnson got into an Italian civilian truck in front 
or the 149th Replacement depot and started to the 480th Port Battalion 
to· get some beer (R. 500, 502, 529). Accused was riding in front 'With 
the driver, and Johnson was in the back o! the truck (R. 500, 502, 519). 
About midnight, the Italian carabinieri stopped the truck, searched the 
civilians, and arrested accused and Johnson (R. 500, 517). A machine 
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gun s:iJnilar to Prosecution Exhibit No. 5 was found in the back of the 
truck, but accused had no knowledge that it was there (R. 472, 502, 542, 
543). He stated that the Italian police took from Johnson's possession 
a pistol and some cartridges (R. 471, 503, 542). Accused did not have 
any lire or American scrip in his possession at the time (R. 527). 

Accused further testified tha.t he appeared in the police line-up 
next day with Johnson and from 6 to 9 others, and Johnson was picked out 
by certain Italian civilians as one o! t,.,·o soldiers who had wrecked their 
bar. The other man they were looking for was short and had a scar on his 
right cheek (R. 473). ·Two soldiers from the 196th Military Police Company 
picked out Johnson only, but later one of the sergeants at the stockade 
said to accused tha.t since Johnson ha.d the pistol and cartridges "you 
must have ha.d the other gun. 11 Accused replied that he did not have the 
gun. The sergeant then said he was going to turn accused over to the 
11CIDs11 (R. 473, 474). 

The CID investigator arrived and read to him statements made by the 
men from the 196th Military Police Company and :t;old him that he had been 
identified in the line-u_p as one of ~he men who ha.d assisted Johnson in 
taking the vehicle from them on 17 January. Aocused denied the truth
fulness of the statements and denied that he bad been pointed out in the 
line-up (R. 474). Accused stated that the investigator then took him 
into a closed room., grabbed him by the collar., started pushing him around, 
and told him to resist so that the investigator could shoot the accused 
(R. 474). ' 

Accused could not explain why his records jacket, Form 20, temporary 
service record, identification ca.rd, and other papers were found at Franco's 
house in Pisa (R. 4 97., 5 39) • He testit'ied that he had had these papers at 
the 149th Replace.m.ent Depot and that he had le!t his records jacket (Pros 
Ex 18) in a green building (evidently a processing center) at the head
quarters (R. 521-522). He had retained his identification card (Pros Ex 
17) and Prosecution Exhibit 21A in bis posseesion (R. 522) and could not 
explain how Prosecution Ex:hibits 17, 18, and 2lA were found at the same 
place in Pisa (R. 509, 523). 

5. The trial of the case was scheduled for 1 April 1947, and the 
court ·convened on tha.t date. After arraignment of' accused and upon motion 
by the defense for a continuance., the court adjourned until 3 April (R. 8). 
When the court reconvened on the latter date, defense counsel moved for 
a further continuance (R. 9) upon the !ollowing grounds: 

~- Lack of ti.me for preparation of defense due to other 
duties of defense counsel. 

2• Illness of defense counsel. 

£• Accused bad not been accorded the right to be confronted . 
by., and to cross-examine witnesses against him. 
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£• Certain witnesses were held incommunicado. 

Grounds !, and ~ above may be discussed jointly, for each alleges 
a reason why defense counsel did not have suf!icient time to prepare a 
proper defense. Defense counsel stated that he was in the hospital 
from 15 to 25 March 191+7 {R. 27). The papers in the case were served 
on the assistant defense counsel on 21 March "because at that time 
defense counsel was in the hospital" {R. 13). Charges were served on 
accused on 22 March {R. 13). There were statements made by defense 
counsel., as well as sworn testimony received., to the effect that from 
21 March to 1 April both the defense counsel and assistant defense coun
sel were engaged also in preparing other ·cases (R. 6!,, 9, 10, ll, 13). 
Counsel for accused stated that it was not until 29 March {R. 7) that 
they began preparation of the instant case. 

The right to prepare for trial is fundamental. To de?lf this right 
is to deny a fair trial. In Avery v. Alabama (308 U.S. J+JJ..) the Supreme 
Court said (p. 1+46): . 

11B11t the denial of opportunity for appointed counsel to confer, 
to consult with accused and to prepare his defense, would convert 
the appointment of counsel into a sham and nothing more than a form.al 
compliance 'With the Constitution's requirement that an accused be 
given the assistance of counsel. The Constitution's guarantee ot 
assistance of counsel cannot be satisfied by mere formal appoint-
ment." · 

In the instant case, many elelll.ents combined to make preparations 
for defense di.fticult. Italian citizens were key witJiesses., and dif
ficulty was experienced in obtaining their presence in court (R. 333, 
355). Some of the military- witnesses were members or casual com,panfos 
and had been returned to the zone ot interior (R. 520). But in spite 
or these ditticulties, every 'Witness requested by the de.tense was made 
available, with tw except:,ionu Giov~, an Italian girl, and. Major 
Conlitt. 

Johnson testiried. that on the night of 31 lJece,mber 1946, Giovanna 
was at Franco's house, and that·he slept with her (R. 70). Johnson 
testified that on that occasion accused, Franco, Anna Maria (Brunetta)., 
the signora. (Fra.nzanti), and himself were all in the house to which he, 
Franco, and accused had repaired after the fatal snooting of Richards. 
Johnson (R. 70~ Franco (R. 131+), Anna Maria (R• 236) and Mrs. Franzanti 
(R. 559) each testified that accused was present there at that tue. 

, Both the trial judge advocate (R. 356, 357) and the defense tried to 
locate Giovanna but she could not .be found. Ev:en a prolonged continuance 
might not have resulted in the availability of this person as a 'Witness. 
Had she been available, it appears that she could have only- confirmed 
the statements ot the other 111.tnesses as to the presence of accused at 
that time and place - or have denied his presence. In the tirst alter
native., her testimony would have been merel.7 cU!l!Ul.ative; in the second, 
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it still wouid not have .materially supported the accused's story that 
he wa.s in the hospital at that time. Since her testimony could not have 
established the accused's alibi, a failure of the court to grant a con
tinuance because of her absence did not substantially affect the rights 
of accused. 

The accused testified that in January 1947 he saw Major Conl.i.tf 
and told hill. that his (accused's) barracks bags had been stolen (R. 543), 
and that he had lost his record jacket (R. 544). Both the defense and 
the trial judge advocate attempted without success to locate Major · 
Conli!f' (R. 544). The record jacket (Pros Ex 18) referred to was !oundt 
along with other papers bel.onging to accused, at Franco's house (R. 272}; 
whereas accused denied that he had ever known Franco prior to this trial 
(R. 470). The defense did not ask for a continuance because of Major 
Conliff I s absence. · 

The defense was conducted in a forceful and intelligent manner. It 
does not appear from the record that the failure to grant a further con
tinuance materially handicapped the defense in the preparation for, and 
conduct of the trial. 

Ground £, alleged that accused had not been accorded the right to be 
confronted by and to cross-ex.amine witnesses against him. Accused testi
fied that .the investigating officer did not advise him that he (accused) 
could talk to any of the witnesses, and that he had no idea that he could 
cross-ex.amine them (R. 22). On the other hand, the investigating officer 
testified that he advised accused that he could examine or cross-examine 
the witnessei, who had made the statements which he read to accused (R. 17). 

· The secretary who was present at this interview substantiated the testi
mony of the investigating officer (R. 26). Arter the court had heard 
this conflicting testimony-, it ruled that the rights or accused were 
f'ully protected at the o!ficial investigation ahd that he was given (Very 
opportunity to cross-examine the witnesses (R. 27). 

Ground g alleged that certain witnesses were held incommmicado but 
there was no evidence introduced to support this statement. Although, in 
a case of' this nature it would have been better practice to grant a 
reasonable continuance we are of' the opinion that in the instant case the 
record of' trial reveals nothing that would indicate that in denying a 
further continuance the court abused its discretion, or that the ruling 
was in derogation or any substantial rights of accused. 

6. In the cross-examination by the defense of Johnson, the chie! 
prosecution witness, the witness testified that he and accused took another 
truck on 9 January 1947 (R. 71). This or.tense is not involved in the 
present trial. Subsequent references to this offense were made in re
direct examination, and in the court's examination of Johnson (R. 85, 88, 
305). Without passing upon the competency of' such evidence, it is the 
opinion of the Board of Review that its admission did not adversely af!ect 
the substantial rights of the accused. 
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7. Under the Specification of Charge I the accused stands convicted 
of ld.lllng one Private Chdles J. Richards "with malice aforethought, · 
lfil!ully-, deliberately, feloniously, unlawfully, and with premeditation
* * * b1 shooting him. with a pistol." 

llu-der is "the unlawful killing of a human being nth malice afore
thought." By 11unlaw!'ul" is meant without legal justification or excuse 
(MCM, 1928, par 148.!, p 162). "Malice aforethought" has been defined 
as follows: , 

•* * '*Malice * * * is used in a technical sense, including not 
only anger, hatred and revenge, but; eTery other unlawful and un
justiliable motiTe. * * * malice is implied. from any deliberate 
or cruel act against another, however sudden" (Commonwealth v. 
Webster, 5 Cush 296; 52 All Dec 7ll). , 

The Manual for Courts.Jlartial provides that -

":Malice a.forethought may exist when the act is unpremeditated. 
It may mean any one or more of the following states of mind preceding 
or coexisting with the act or omission by which death is caused: 
An intention to cause the death of, or grievous bodily ha.rm to, any 

erson whether such erson is the erson actuall killed or not 
except when death is inflicted 1n the heat of a sudden passion, 

caused by adequate provocation); knowledge that the act which causes 
death will probably cause the death of, or grievous bodil1 harm to, 
any person, whether such person is the person actually killed or 
not, although such knowledge is accompanied by indi!ference Ylhether 
death or grinous bodily harm is caused or not or by a wuh that it 
may not be caused; intent to commit any felog,y. * * *" (MCll 1928, 
par ~, p 163-164} (Underscoring supplied). 

Malice may be inferred from the use of a deadly- weapon in a manner 
likely to, and 'Which does, cause death (Wharton's Crim. Law, 12th Ed 
19.32, Vol I, see 420, pp 654-655). The words "deliberately'' and "nth 
premeditation" have been held to .mean "* * * an intent to kill, simply, 
executed in the furtherance o£ a formed desigh to grati!y- a feeling for 
reTenge, or for the accomplishment of some unlawful act" (Wharton's 
Crim Law, Vol I, sec 420, p 631). 

The circwastances shown by the record o! trial establish that 
Richards died within twelTe hours after he 1ra8 struck by a bullet fired 
from a pistol held by the accused. lhe !acts are clearly shown that at 
the time accused fired the ahot he was engaged in the crime of robbery-; 
that Richards recognized the accused and Johnson; and that the accused 
deliberatel,y killed Ri.charda in order to seal his lips. The Board o! 
Review is of the opinion that- all essential elements o! the crime as 
alleged were proven by competent evidence. 
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8. Under Speci!ica.tions 1 and 2 of Charge II, the accused was 
charged with the robbery, in conjunction with Johnson of two motor 
·vehicles, property of the United States. Robbery is the taking, with 
intent to steal, of the personal property of another, from his person 
or in his presence, against his will, by violence or intimidation 
(MCM, 1928, par 149!, p 170). . . 

The robbery charged in Specification 1 alleged the commission ot 
the crime, in conjunction with Johnson, of taking, by force and violence, 
the truck from Richards on the night of 31 December 1946 - 1 January
1947. The record ot trial contains competent evidence to show that the 
truck was the property of the United States; that it was being driven 
by Richards; and that the accused, in the presence of Johnson and Franco 
and with a pistol in his hand, ordered Richards down from the truck, 
shot him, and drove the truck away. The testimony of Franco and Johnson, 
who were eye-witnesses, establishes all of the facts of the robbery 
alleged. 

Specification 2 of Charge II alleges a similar robbery on or about 
17 January 1947, at or near Marina di Pisa, Italy. Ownership and value 
of the truck were established. Th~ evidence also shows that at the time 
and place alleged the truck was being driven by Private idlson who was 
accompanied by Private Williams. Both of these soldiers identified 
accused and Johnson as the persons who took the truck.and testified 
that accused was armed with a pistol and pointed it at Wilson, the driver. 

' 
It is the opinion of the Board of Review that every element of the 

offens es charged in the two specifications is substantiated by clear, 
convincing and com.petmt evidence. 

9. Under Specifications 1 and 2 of Charge IV, accused was charged, 
with misapplication in conjunction with Johnson of the two trucks t, 
which reference is·made in Charge II. The evidence establishes the 
ownership and value o! the Tehicles, and that they were furnished and 
intended for the .military serrl.ce of the United States. There is further 
competent evidence which shows that both trucks were eold by accused and 
Johnson who participated in a. division of the proceeds of' the sales. 
Every element of' the offenses alleged by-the two specifications is BUb
stantiated by competent evidence. 

10. The two Specifications of' Charge V allege that accused on or 
about 31 DeceJ!lber 1946., and again on or about 17 January 1947, carried 
a pistol in violation of' standing orders. These·were the two occasions 
on llh.ich accused committed the robberies alleged by the Specificatiorus 
in Charge n. The of.tenses alleged under both Specifications of Charge 
V are supported by competent evidence. 

With respect to the offenses alleged in Charge V, however, it is 
self-evident that where, as in this case, charges have been preferred 
for armed robbery, other charges which alleged the carrying of' arms on 
the same occasions in violation of standing orders, constitute an un
reasonable mutiplication of' charges against the accused. n-vhere charges 
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are preferred !or serious offenses, there should not be joined with 
them charges for minor derelictions unless the latter serve to exple.in' 
the circumstances or the former" (MCM, 1928, par 27). 

ll. The Board has given careful consideration to a letter dated 
20 April 1947, to The Judge Advocate General from the accused. This 
letter points out 1n detail inconsistencies in the testimony of various 
witnesses, and makes particular reference to·the low moral character ot 
several Italian witnesses, and to the testimony or the accomplice, 
Johnson. The letter accentuates tr..e testimony or the accused at the 
trial,which, it true, would have constituted a complete defense to all 
the charges. 

The evidence shows that the chief prosecut.ion witnesses to the crime 
charged as having been committed on or about 31 December 1946 were con
federates or the person who committed that crime. The testimony of 
accomplices should be considered b7 the court, with great caution. The 
court,, however, had the opportunity to see and to hear all the witnesses, 
and to observe their demeanor on the stand. It heard the conflicting 
evidence, and heard the accused deny his participation in each and every 
one or the alleged offenses. It then accepted the testimony of the 
prosecution witnesses, and rejected the conflicting testimony of the 
accused. The Board finds no grounds upon which to disturb the court's 
findings in the case. 

12. The accused was 26} years of age at the time of the commission 
of' the offenses. He was inducted into the Army of the'tUnited States in 
1941 at Fort Meade, Mar7land. 

· 13. The court -ns legally constituted and bad jurisdiction of the 
person and the o!!'enses. No errors injuriously af!'ecting the substantial. 
rights of the accused were committed. In the opinion of the Board c,f 
Review, the record of trial is legaJ.17 sufficient to support the .find
ings of' guilty and the sentence, and to warrant confirmation or the 
sentence. A sentence of death or imprisonment for li!'e is mandatory upon 
conviction of a violation of Article of War 92. · 

~ , Judge Advocate 

7
' ,~";J'•Judge Advocate 

{ltt.lh,'f" a/:e/' ; Judge Advocate 
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JAGH - CM 324240 1st Ind 
, 

JAGO., Dept. of t~ Artrry, Washington 25, D. c. 26 November 1947 

TOa Secretary of the Arsrri 
l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there. 

are transmitted .for your action the record of trial and the opinion of 
the Board of Review in the case of Private Howard Blossomgame (.3.31079:34), 
42?th Replacement Compaey, 149th Replacement Battalion. 

2. Upon trial by general court-martial this soldier 11as found 
guilty of the murder of a fellow soldier, in Violation of Article of 
War 92; of the robbery of two trucks, property of th! United States, 
in violation of Article of War- 9.3J of the misapplication of the same 
two trucks, in 1iolation of Article of War 94; and of carrying a 

- pistol on two occasions in violation of standing orders., in violation 
of Article of War 96. No evidence of previous convictions was intro
duced. Re was sentenced to be banged by the neck until dead, all 
members of the court present at the time vote was •taken concurring in 
the sentence. The reviewing authority approved ts.e sentence and for
warded the record of trial for action pursuant to Article of War. 48. 

:,. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to s•pport the .findi.r€s of guilty and the 
sentence and to warrant confirmation of the sentence. I recommend that 

. the sentence be con.tirmed but commuted to dishonorable discharge, total 
.forfeitures, and confinednt at hard labor for the term of the natural 
life of accused., thl.t the sentence as thus commuted be carried into 
execution and that a United States penitentiary be designated as the · 
place of confinenlint. 

4• Inclosed 1s a draft of letter for your signature, transmitting 
the record to the President for his action and a form of EJcecutive a.ction 
designed to carry the foregoi.Dg recommendations mo effect., should they 
meet 11'1th your appreval. · 

.3 Incls THOMAS H. GREEN 
l - Reccrd ot trial Maj or General · 
2 - Draft of letter The .Judge Advocate General 
.3 - Form o.f Executive action 

----------------------------------~· 
( GCMO ·78., DA, 8 Dec 1947) • , 
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WAR DEPARTl.!D-1T 
In The Oi'i'ice of The Judge Advocate General (147)

Washington, D.C. 

JAOO CM 324269 

UNITED STATES 

v. 

First Lieutenant KDJNEl'H 
E. WALKER (0-1000192), 
Headquarters Detachment, 
145th Replacement Bat
talion (PS). 

~UG 1 19.U 

) PHILIPPINES-RYUKIUS COMMAND 
) 

Trial by G.C.M., convened at ~ Headquarters PHIBCOM, Aro 358, 
2 May 1947. Dismissal and con~ finement !or three (3) years.

) United States Disciplinaq 
Barracks. ~ 

OPINION oi' the BOARD OF REVDJf 
JOHNSON, GRAY and SCHENKm, Ju~e Advocates 

1. The record o!. trial in the case o! the above named o!i'icer has 
been' examined by the Board o! Review and the Board submits this, its 
opinion, to The Judge Advocate ~~et;al. • 

. 2 •. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation o! the 94th Article of War. 

Specilication: In that, 1st Lt. Kenneth E. Walker, AGD, did, 
from about June 1945 to 31 December 1946, present for payment, 
claims against the United States in the total amount of 
approx:lma.tely One Thousand, Eight Hundred and Twenty-four 
Dollare ($1824.00), by presenting to various and several 
!inance o!ficers ot the United States, authorized to pay 
such claims, pay vouchers ldlich included subsistence and 
rental allowances based upon the existence of a lawful wi!e, 
which claim was then well knOl'iil by the said 1st Lt. Kenneth 
E. Walker to be false and fraudulent, in that no such lawful 
ldf'e. existed. · 

CHARGE II I Violation o! :the 95th Article o! War. 

Speci!ication: In that 1st Lt. Kenneth E. Walker, AGD, has, !rom 
about 14 February 1945 to 10 Jul7 1946, conducted himselt in 
a manner unbecoming an o!ficer and gentleman and to bring 
discredit upon the military- serrice, in that he, during such 
a perio.d, unlawfully lived as husband and 'Wife with one Dorothy 
J. Stanton, the lawful wile of George J. Stanton, !or.mer member 
o! the armed forces o! the United States. 
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Accused pleaded not guilty to., and was found guilty of., all Charges 
and Specifications. No evidence of previous convictions was intro
duced. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to became due, and to be confined at hard 
labor for three years. The reviewing authority approved the sentence., 
designated the United States Disciplinary Barracks., Fort Leavenworth., 
Kansas., as the place of confinement and forwarded the record of trial 
tor action under Art,icle of War 48. 

3. In November 1944, Staff Sergeant George J. Stanton departed 
for overseas duty leaving his wife, Dorothy J. Stanton., at their home 
in Baltimore. In March 1946, he found his wife with a baby girl living 
with accused as man and wife at Goldville., Fort Knox., Kentucky. At 
that time, accused told Sergeant Stanton that although he 11could make 
trouble !or him, it was no use since the damage had already been done." 
On 20 March 1946., prior to Sergeant StantonI s discharge from the Army., 
he made official complaint regarding accusedI s actions. During his 
military service, a Class F deduction was made from his pay and sent 
to his wife. Not having received a reply to his 20 March 1946 complaint., 
Stanton again., on 19 November-1946., reported the above facts. to The 
Adjutant General, War Department, requesting that they be fully in
vestigated and that proper military punishment be imposed (R. 6; Ex. A). 

When Stanton's letter was received at accused's headquarters about 
20 December 1946, accused was called in and questioned concerning its 
contents. After proper warning, accused candidly discussed the situation 
as follows: He met Dorothy Stanton about FebI"Uary 1945. He knew that 
she was married and that she was not divorced. His "relationship" with 
Dorothy Stanton began on or a.bout 14 February 1945 and he actually · 
started to live with her as his wife at Marmon, Oregon, about l September 
1945. He was the father o! a baby girl born to Mrs. Stanton on 18 
February 1946. Either June 1946 or June 1945 was the first month ha 
started drawing subsistence and rental allowances "as if' he were married.11 

(R. 10-11). 

Accused's 11 Pay Card" (\\'D AGO Form 14-5) was received in evidence 
without objection (R. 7) showing that accused had a lawful wife, 11Mrs. 
Dorothy B. Walker., 627 Oakland., Dr. Co • ., Bluffs, Iowa", and that he had 
received a rental allowance of i75 and a subsistence allowance of $42 

· or i4'.3.40 per month for the months ot September to December 1946 (Ex. B). 
These pay cards are posted from pay vouchers (R. 7). The ·Deputy Finance 
Officer of the 12th Division testified that a First Lieutenant without 
dependents is allowed onl7 70 cents a day for subsistence and no rental 
allowance, and the difference between his pay and the pay of a first 
lieutenant with a de.pendent would be $96 in a '.3o-day month or $96.70 in 
a 31-day month (R. 9J. · 

4. After having his rights explained in open court., accused was 
sworn and testified as follows: He met Mrs. Stanton on 3 February 1945 
at a wedding o! an officer - she was the maid or honor and accused was 
the best man. He fell in love with her "the first time I saw her11 ., and 
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he visited her in her apartment on v,eekends. He knew she was marrie~ 
and that her husband would not give her a divorce, even though she had 
written him of' her relations with accused and later advised him that 
she was pregnant. He believed that he (accused) was married 11to this 
woman" and when asked why he held that belief', he replied irwen, I 
vowed that I loved her, she vowed also to me. 11 In spite of her legal 
marriage to another, accused lived.nth her "in close aseociation ldth 
other officers" as if she were his wife. While so living at Fort. Knox, 
her husband, Sta..f'f Sergeant George Stanton, visited them and spent the 
night at their home. The quest!.on of divorce and the support, of the 
3-weeks old baby was discussed but no settlement was reached. Accused 
told Sergeant Stanton that he could report him to his commanding officer 
"but he did not take SIJ¥ action." Since serving overseas,· accused has 
sent $250 to $300 a month to his "wife" and baby who have been living 
with his family since l November 1946. Her family- and accused's family
are both aware of the relationship that exists. After Sergeant StantonI s 
complaint was received, accused's Headquarters advised him that _it would 
be better not to claim dependency- and rental allowances while his case 
was pending and therea.f'ter, he drew only his longevity and subsistence 
pay (R. 14-17). 

A warrant officer and a fieutenant testified·that accused writes 
to his "wife" every day, that he is an efficient officer, and that he 
does not bring any- disgrace to the Army. 

5. (a) The accused is charged in Specification of Charge I with 
presenting false and fraudulent claims against the United States by 
presenting pay- vouchers during the period from June 1945 to 31 December 
1946, which vouchers included subsistence and rental allowances based on 
the existence or a lawful wi.f'e when in !act "no such lawful wi!e existed." 
The essential elements of the o.f'!ense, denounced bf the second subpara
graph or Article or War 94, are: . (a) that the accused presented or caused 
to be presented for approval or payment to a certain person in the ciYil 
or military service ot the United States having authority- to approve or 
pay it a certain claim against the United States as alleeed; (b) that such 
claim was false or .fraudulent in the particulars alleged; (c) that when 
the accused presented the claim or caused it to be presented he knew it was 
i'alse or fraudulent in such part.iculars; and (d) · the amount involved as 
alleged (par. 150!?_, MCM). . 

The only direct evidence presented in support of Specification ot 
Charge I consists ot: 

(1) Accused's paf card showing that accused received rental and 
subsistence allowances during the months of September through December 
1946, based on his having a lawful wife. The vouchers for these four 
months were not offered in evidence but the pay- card, being prepared 
from pay vouchers, served as secondary- evidence that.such vouchers had 
been submitted. 

(2) The stipilated testimo~ of Sergeant Stanton showed that in 
March 1946, accused ~as living with stanton1s wife at Fort. Knox, Kentuck,; 
that Stantori and his wife were not divorced, and that accused knew that 
Mrs. Stanton was still legally- married to Sergeant Stanton. · 
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Although this evidence standing alone is inadequate to support 
the charge, it is sufficient to establish the corpus delicti as a 
basis for the introduction of accused's confession. 

"The general rule,*** is that the corpus delicti need not be 
proved aliunde the confession beyond a reasonable doubt or by a pre
ponderance or evidence or at all, but that eome evidence corroborative 
or the confession Im1st be produced and such evidence must touch the 
corpus delicti~ 11 ( CM 202213, Mallon. 6 BR 9). 

In his confession to the investigating officer, accused admitted 
that he knew that the woman with 'Whom he had been living, Dorothy Stanton, 
was legally married to another and that her husband would not give her a 
divorce, that he began drawing subsistence and rental allowance as it he 
were married in June 1946 or on 6 June 1945 and continued to do so up 
to the date or the investigation (Dacember 1946). 

Accused testified in court that he believed he and Mrs. Stanton 
were married in that they had vowed that they loved each other. On the 
other hand, he admitted that he knew that Mrs. Stanton was legally 
married to another. There is ther~ore no possibility or considering 
their relationship a common-law marriage. Accused also testified that 
Sergeant Stanton's letter was received at his Headquarters at Christmas 
time and "up to that month I received dependency and rental allowance. 
The following month, in the preparation or my pay voucher, I was advised 
by the Headquarters that while my caee is panding, it would be better for 
me not to claim tor such allowance, and this was agreeable to me. I 
only drew my longevity pay and my subsistence." 

The evidence in the record of trial is not clear as to t'he month 
when accused first presented a pay voucher c1aiming dependency subsistence 
and rental allowance. The direct evidence covered only four vouche:..•s -
from September to December, 1946. The investigating officer first testi
fied that accused had told him that he starlied presenting such vouchers 
in "June 194611 

• He then gave a brier "yes" answer to the following 
question asked by the trial judge advocate. 

"I understand you to say that 6 June 1945 was the first 
month in which he began drawing subsistence as if he were 
married." 

The Board of Review is of the opinion that the evidence is legally suf
ficient to support the charge of presentation 0£ false pq vouchers only 
for the period trom June 1946 to December, 1946, inclusive. There is 
also some doubt as to the amount involved. 'The difterence in pay between 
a first lieutenant with and without dependent~ is as follows: 

With Dependents Without Dependents 

Rental Allowance $75.00 per month $60.00 per month . 

Subsistence Allowance 1.40 per da:y .70 per day 
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I! a lieutenant l'd.thout dependents is furnished quarters, he is not 
entitled, of course, to the 1P60 rental allowance. The record of trial 
does not show whether accused was furnished with quarters and the Board 
therefore feels that the record supports only a $15.00 per month excess 
rental allowance and a 70 cents per day excess subsistence allowance. 
These figures, exten~ed !or the period from June 1946 to December 1946, 
result in a total excess as follows: 

7 months' rental allowance@ $15.00 per month $105.00 

214 days' subsistence allowance@ 70¢ per day 149,00 
$254.ao 

5. (b) The only direct evidence as to the specii'icati.on of Charge 
II which charges accused with unlawfully living Yd.th "Dorothy J. Stanton, 
the lawful wife or George J. Stanton" from about 14 February 1945 to 10 
July 1946 is the stipulated testimony of former Statt Sergeant George J. 
Stanton to the effect that early in March 1946 he found his wife, Dorothy 
J. Stanton, living with accused as man and wife, that accused knew that 
Mrs. Stanton was legally married to Sergeant Stanton and not divorced 
from him. 

In his confession to the investigating officer, accused admitted 
that he had been living with Mrs. stanton knowing that she was legally 
married to, and not divorced from, George J. Stanton, that the "relation
ship" began about 14 February 1945 and continued to the date of investi
gation (December 1946), that a child was born of this relationship as 
or 18 February 1946. Accused also told the investigating officer that 
he actually started living with Mrs. Stanton as his wife about 1 September 
1945 at :Marmon, Oregon. 

All elements of the offense, except as to the exact period of dura
tion, were also admitted by the accused in his sworn testimony before the 
court. 

The evidence conclusively shows that accused did live openly Yd.th 
Dorothy Stanton as man and w.ife at Fort Knox, Kentucky, and at Marmon, 
Oregon, from 1 September 1945 to early' in March 1946, knowing that they 
were not married and could not be married, but nevertheless, holding 
her out to the public and introducing her to fellow officers as his wife. 
The relationship between accused and this woman was adulterous from its 
inception., and made worse by the birth of their illegitimate child. 
While the disposition manifested by accused to make provision !or his 
"wife" and child is conmendable., he violated not only civil law but the 
accepted standards or decency and morality prevailing in this country 
and the military code of honor, by openly living in adultery and in 
flouting his mistress before fellow officers. His conduct in this respect 
constituted a violation of Article of War 95 (C.Ll 252389., Q..~n.., 34 BR 51). 

5. (c) The charge sheet fails to show the official capacity of the 
person administering the oath to the accuser. This omission was not pre
judicial to the rights of the accused (Sec. 1267 (3), Dig Ops JAG, 1912-
1930). 
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5. (d) Neither Specification alleged the place ~r places where the 
offenses occurred, however, the accused was sufficiently apprised.of the 
offenses charged and the wording thereof is such as to avoid any passible 
future jeopardy. 

6. War Department records show that accused is 32 years of age, 
married and separated from his wife. He graduated from High School in 
1933 and worked in a clerical capacity and as soda dispenser until 1941 
when he was inducted into the Army. He was appointed a second lieutenant, 
AGD, on 20 June 1942 and was promoted to first lieutenant on 15 April 
1944. His efficiency ratings have been excellent and superior~ . 

7. The court was legall7 constituted and had jurisdiction over 
accused and of the offenses. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review, the record of trial is legally suf
ficient to support only- so much of the finding of guilty of Specification 
of Charge I as involves a finding that accused did, from June 1946 to 
31 December 1946, knowingly present false and fraudulent claims against 
the United States in the amount of $254.80 and only so much of the finding 
of guilty of the Specification of C~arge II as involves a finding that 
accused did, from 1 September 1945 to 1 March 1946, unlawfully live with 
one Dorothy J. Stanton, the lawful wife of George J. Stanton, former 
member of the armed forces .of the United States, and the sentence and to 
warrant confirmation of the sentence. Dismissal is authorized upon con
viction of a violation of Article of War 94 and .mandatory upon conviction 
of a violation of Article of War 95. /

/;-;, t/ (J . 
/_, , H -<' l't'>t~-·;),,,,, Judge Advocate 

vCJA l' 
CTW~~ , 'Judge Advocate 

~~ "" - , Judge Advocate 
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TO: The Secretary of War 

l. Pursuant to Executive o·rdE!r No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action.the record ot trial and the 
opinion of the Board of Review in the case of First Lieutenant Kenneth 
E. Walker (0-1000192), Headquarters Detachment, 145th Replacement Bat-
talion (PS). · . 

2. Upon trial by general court-martial, this officer was found 
guilty of presenting false and fraudulent claims during the period from 
June 1945 to December 1946, in the total amount of $1824.00, by claim
ing rental and subsistence allowances .based on the existence of a law
ful wife when, in fact, "no such lawful wi!e existed," in violation of 
.Article of War 94 and of unlawfully living with one Dorothy J. Stanton., 
the lawful wife of a former member of the military service, during the 
period from 14 February 1945 to 10 July 1946., in violation of Article 
of War 95. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor for three years. The reviewing authority approved the sentence, 
designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, as the place of confinement, and forwarded the record of trial 
for action pursuant to Article of War 48. · 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. Tne Board is of the opinion that the 
record of trial is legally sufficient to support the finding_s of guilty, 
except as to part of the periods involved and the total amount fraudu
lently obtained, and legally sufficient to support the sentence, and to 
warrant confirmation thereof. I concur in that opinion. 

4. In February 1945 accused met and commenced associating with 
Mrs. Dorothy J • Stanton, wi!e of Staff Sergeant George J. Stanton. They 
started living together as man and wi!e about 1 September 1945. In 
February 1946, a child was born of their relationship. In March 1946, 
Sergeant Stanton., who had returned from overseas., found his wile, with 

.. her baby, living with accused at Fort Knox, Kentucky. IAtanton declined 
to get a divorce, and no settlement was reached,•. Thereafter, accused 
went overseas and .Mrs. Stanton went to live at accused's home in Council 
Bluffs, Iowa. Sometime after the illicit relationship began, accused 
presented pay vouchers claiming. dependency rental and subsistence allo-

. wances. The month 'When the first voucher was presented is not clear 
from the record, but it is certain that it covered at least the period 
from June 1946 through December 1946 and the excess allowances thereby 
received amounted to not less than $254.so. 

5. War Department records show that accused is 32 yeers of age, 
and at the time he entered the service was married but separated .from 
his wife. He graduated ·from high school in 1933 and worked in a· 
clerical capacity and as soda dispenser until 1941 when he was inducted 
into the Army. He was appointed a second lieutenant, AGD, on 20 June 
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1942 and was promoted to first lieutenant on 15 April 1944. His 
efficiency ratings have been excellent and superior. 

War Department records show that eleven days prior to trial, this 
officer submitted hls resignation for the good of the service, in lieu 
of trial by court-martial. The Commanding Officer of the 145th Replace
ment Battalion, The Commander-in-Chief of the.Far Fast Command, and all 
intermediate commanders recommended that the resignation be not accepted. 
Action on.this resignation by the Secretary of War's Discharge Review 
Board is·being held in abeyance pending final action on the court-martial 
proceeding. 

6. Consideration has been given to a letter from Mrs. Dorothy J. 
Stanton -wherein she stated that after George J. Stanton learned that 
accused had been found guilty by-court-martial, he instituted divorce 
proceedings and that she is paying t.he expenses connected therewith. 
She asks that leniency be shown accused whom she considers to be her 
common-law husband•. 

7. I recommend that the sentence be confirmed but in view of all 
of the circumstances, recommend that two years of confinement adjudged 
be remitted and that as thus modified, the sentence be carried into 
execution. I further recommend that a United states Disciplinary Barracks 
be designated as the place of confinement. 

8. Inclosed is a form of action designed to carry into effect these 
recommendations, should such action meet with your approval. 

\ 
' 

3 Incls THOMAS H. GRmi 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 
3. Letter from Mrs. Stanton 

(' ~:;;,JJ 2')7, 27 Aug l?!.!7) • 
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WA.~ DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGH - CM 324273 

UNITED STATES AIR TRANSPORT COMMANDlv. Trial by G,c.M., convened at 
Morrison Field, West Palm Beach, 

First Lieutenant CHESTER ~ Florida, 6 June 1947. Dismissal 
J. PYSKA. ( 0-684045), Air ) and total forfeitures. 
Corps ). 

OPINION of the BOA.BD OF REVIEW 
HOTTENSWN, GRAY, and SOLF, Judge Advooa.tes 

l. The Board of Reviff hair examined the record. of trial in the 
caH of the officer named above and submits this, its opinion to The 
Judge Advocate General. 

2. The accused wa.1 tried upon the following Charges and Specifica.tions1 

CHARGE I1 Violation of the 95th Article of War. 

Specii'ication1 In that lat Lt. Cheste~ 'J. Pyalca, Air Corps, alias 
lat Lt. Chester. S ankus, 1103rd J.J:F Base Unit, ,was at Belem, 
Para, Brazil, on or about 21Je.nuar71947, in public places, 
to wita on the ATenida 15 de Agosto and in and near the 
Grande Hotel, drunk and disorderly while in uniform.. 

CHARGE II1 Violation ot the 96th Article of War. 

Specification l (Finding of not guilty) 

Specii'ication 21 In that lat Lt. Cheater J. fyaka, Air Corps, 
alias lat Lt, Cheat•r Sankus, 1103rd. JAF Base Unit, having 
received a lawf'ul order fraa Capt. Lloyd 1'. :Bw:m, Air Corps, 
to give his name, the said Captain Bunn, being in the 
exeoution of hi• office, did, at Belem, Para, Brazil, 
on or about 21 January 1947, ft.il to obey the same. 

Re pleaded not guilty to all ·Charges and Specitic&ti.0118. He was found guilty 
or the Specification of Charge IJ not guilty of Charge I, but guilty of a 
violation ot tho 96th Article of Wa.rJ not guilty ot Specification l, Charge 
IIJ Guilty ot Speoifioation 2, Charge II and of Chs.rge II. Evidence ot -one 
previous conviction by general court1&.rtial tor a.bsenoe with.out. leave 
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was introduoed. He was sentenced to be dismissed the service and to 
forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence e.nd forwarded the record of trial for 
action under Article of War 48 with the recanmendation that the sentence 
be c0!!1llluted to a reprimand e.nd forfeiture of $100.00 of accused's pay 
per month for five (5) months; "in view of the accused's past good 
record and the nature of this offense". 

3. The Board of Review adopts the statement of the evidence and 
law contained in the review of the Atlar.1.tic Division. Air Transport 
Comm.and Judge Advocate dated 18 July 1947. 

4. The accused is 28 years of age and unm.arried. He completed 
Junior High School and canpleted a course in millwrighting at a vocational 
school, He served in & CCC camp for one year and was later employed as 
a painter and semi-skilled laborer in various manufacturing plants at 
Niagara Falls. New York. War Department records show that he was inducted 
into the Army on 26 June 1941. Shortly thereafter he was discharged for 
the convenience o~the Government to enlist in the Regular Army Air Corps. 
After completing Aviation Ca,_det Training he was commissioned as a Second 
Lieutenant. Air Corps (Anny ot the United States) on 26 June 1943 and 
rated as a pilot. He was promoted to First Lieutenant on 7 August 1944. 
He flew 33 Bombardment missions in the European Theater of. operations. 

, He was awarded the Distinguished Flying Cross. the Air Medal with three 
oak leaf clusters. and is authori,zed to wear the European-African-Middle 
Eastern Service Ribbon with four campaign stars. 

On 2 October 1944 he we.s found guilty by a general court-martial of 
being absent without leave for six days in violation of Article of War 61. 
Re was sentenced to be reprimanded and to forfeit $100.00 of his pay per 
month for six months. War Depar-anent records show that on 4 July 1944 
he wa.s reprimanded and $76.00 of his pay was forfeited under the provisions 
of Article of War 104 for being absent without le ave from briefing in 
preparation for a bombardment mission. On 6 September 1946 he was 
reprimanded under the provisions of Article of War 104 for being absent 
without leave from 25 August 1946 until 31 August 1946 and from l September 
1946 to 3 September 1946. ' 

Efficiency ratings of record show that he was rated "Excellent" for 
the period from l July 1945 to 30 June 1946. and 'tvery Satisfactory" for 
the period from 1 July 1946 to 31 December 1946. 

5. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affeotizt -!;he substantial 
rights of the accused were committed. The Board of Review is of the 
opinion that the record of trial is legally sufficient to support the 
findings of guilty and the sentence and to warrant confirmation of the 
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sentence. A sentence to dismissal and total forfeitures is authorized 
upon a conviction of violations of Article of War 96. 

-..U'--L.LL:.'.JJt.1!2!~4 ~~~-· Judge Advocate 

, Judge Advocate 

3 
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JAGH - CM 324273 1st Ind ~fP 2 6 1947 
JAGO, Dept. of the Arrrr.,, Vvashington 25, D. c. 

TO: The Secretary of the Arniy 

l. Pursuant to Executive Order No. 95:i6, dated 26 May 1945, there 
are transmitted for your action the record of trial and the opinion of 
the Board of Review in the case of First Lieutenant Chester J. Pyska 
(0-684045), Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of being drunk and disorderly in a public place and of failing 
to obey a lawful order of a superior officer to give his name, both in 
violation of Article or War 96 (Chg I, Spec; Chg II, Spec 2). Evidence 
of one previous conviction by general court-martial for a six clays' 
absence without leave was introduced. He was sentenced to be dismissed 
the service and to forfeit all pay and allowances due or to become due. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of y;a,r 48 with a recotm00ndation that 
tre sentence be connnuted to a reprimand and forfeiture of $100.00 of 
accused's pay :i;er month for five months 11 in view of the accused's past 
good record and tha nature of the offense." 

J. A summary of the evidence may be .tound in the review of the 
Staff Judge Advocate which was adopted in the accompanying opinion of 
the Boo.rd of Review as a staten:ent of the evidence and law in the case. 
The Board of Review is of the opinion that the recor.d of trial is legally 
sufficient to support the findings of guilty and the sentence and. to 
warrant confirnation thereof. I concur in that opinion. 

The accused was the co-pilot of a transient aircraft which had l!:nded 
at Belem, Brazil. On or about 21 January 1947 he and an American civilian 
were observed in a drunken condition on the main street of Belem creating 
a disturbance by attempting to "get hold of women ana girls passing by. 11 

One witness stated tba.t the accused was walking in "an almost staggering 
condition," that his voice was thick, and described.him as being objec
tionably drunk. Four Brazilian policeiren were attempting to take the 
accused to a police station. 

At the insistance 01· Captain Lloyd Bunn, the Surplus Property Ofricer 
and American Liaison Officer to too Brazilian Air Force sta'tioned at Belem, 
the accused accompanied the Brazilian policemen and Captain Bunn to the 
police station where Captain Bunn induced. the desk sergeant to release the 
accused after imposing a small fine. Captain Bunn asked the accused, at 
least three times, to state· his nane for the police records. The accused 
at first refused to state his name. After some argument he identified 
himself as 11 Sankas Chester" or "Chestijr Sankas •11 

4 
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4. Th• accused is 28 y•ars ot age and unmarried. He completed 
Junior High School and completed a. course in millwrighting at a vocational 
achool. He eerved in a CCC camp for one year and waa later employed as a 
painter and semi~sk:illed la.borer in various manufacturing plants at 
Niagara Falls. New York. War Department records shaw that he was inducted 
into the Arm:, on 26 June 1941. Shortly thereafter he W&S discharged 
tor the convenience ot the Goverment to enlist in the Regular A.r,q. 
Air Corps. A!'ter completillg Aviation Cadet training he was commissioned 
as a seoond lieutenant. Air Corps (.Anny of the United St&tes) on 26 
June 1943 and rated as a pilot. He was promoted to tiret lieutenant 
on 7 August 1944. He flew 33 bombardment missions in the European 
Theater of Operatiou. Re wa.s a.warded the Distinguished Flying Crou. 
the Air· Medal with three oak leai' clusters. and is authorized to ,rear 
the European-African-Middle Ea.stern Service Ribbon with tour campa.i.gn 
stars. 

On 2 October 1944 he was found guilty by a general court-martial of' 
being absent without leave tor six days in violation ot Article ot War 61. 
He wa.s sentenced to be reprimanded and to forfeit $100.00 or his pay 
per month for six months. Wa.r Department records ah.ow that on 4: July 
1944 he was reprimanded and $76.00 of' his pay wa.s forfeited under th• 
provisions of Article of 'liar 104 for being absent with.out leave f'rca 
briefing in preparation for a bombardment mission. On 6 September 1946 
he was reprimanded under the proviaiona of' Article of War 104 f'or being 
absent without leave from 26 .August 19-!6 until 31 August 1946 and f'raa 
1 Septemb•r 1946 to 3 September 1946. 

Efficiency ratings of reoord an "Excellent" tor the period trom 1 
July 1946 to 30 June 1946. and -Very- Satisfactory• tor the period f'raa 
l July 1946 to 31 December 1946. 

6. I recommend tha.t the sentence be eonfir1Md but in view or all 
the circumstances of' tti.e case including 1the reviewing a.uthority"' • 
recomendation for clemency. recommend that the sentence be commuted 
to dismissal• a reprimand and forfeiture of' $100.00 per :month tor five 
months. and that as thus commuted the sentence be carried into execution. 
but that the execution ot that portion of the aentenoe adjudging 
dismissal be suspended during good behavicr. 

s. Incloaed is a form. of action designed to carry the above 
reoonmendation into effect. should such recOll!lll.endation meet with your 
approT&l. · 

2 Incls fil:OMA.S H. GREEN 
Major General1 Record or trial 

_ 2 Form of action the Judg• Advocate General 
(CG!W. DA., 7, Oct, 1:r; -isif/7) • 
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WAR DEPARTMENT 
(161) · In the Offioe of The Judge Advooa.te General 

·- Wa.shi:agton 25, D. C • 

JAGK - CM 32-i34:8 

UNITED STATES ') ' FIRST U. S. INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., oonvemd at Ba.d Tolz, 
) Ge~, 9 a.nd 10 Ju:ae 1947. To be 

Teobnicia:a Fifth Gra.de GOLSON ) hanged by the neok until dea.d. 
T.. TURN.ER (35813076), Head- ) 
quarters Deta.ohmeat, 7822 Statioa) 
Complement Unit. · ) 

OPINimi of the BOA.RD OF REVI»f 
SILVERS,' MoAFEE and ACKROYD, Judge Advocate• 

1. Tae Board of Renew ha.a exa.mined the record of trid ill the oa.se of 
the soldier named above a.nd submits this, its opinioa, to The Judge A.dvoca.te 
Genera.l. 

2. The accused wa.s tried::.upon the following cha.rges and. speoifica.tion.s a 

CHARGE Ia _Violation of the 93rd Article of War. 

Specification 1: In tha.t,Technicia.n Fifth Grade Golson T. Turner, 
Headquarters Detachment, 7822 Station Complement Unit, did,· a.t 
Munich, Germany, on or a.bout 6 April 1947, with intent to do
him bodily ha.rm, commit a.n a.au.ult upoll Jan Korzeniewski, by 
wilfully and feloniously hitting the sa.id Jan Korzeniewskt 
in the fa.oe and body with his fists, and by cutting him on 

' the head, with a dangerous weapon, to wit, a. knife. 

Speoifioation_2a In that Technician Fifth Grade Golson T. Turner, 
•••, did, at Munich, Germany, on or a.bout 6 April 1947, with 
intent to do hiBl bodily harm, commit an assault upon Alfred 
Schmidt, by wilfully and feloniously hitting the sa.id Alfred 
Sc~dt in the fa.oe,and. bo~ with his fists, a.nd'by stabbing 
him in the ba.ok, a.rm, a.nd thigh, with a. dangerous wea.pon, to wit, 
a. knife. 

Speoifioa.tion 3a In that Technician Fifth Grade Golson T. Turner,
*"• did, at Munich, Ge~, on or about 25 April 1947, with 
intent to commit a. feloey, Tiz, murder, commit a.n assa.ult upoa 
Amalie Ritter, by- wilfully and feloniously shooting the sa.id 
Amalie Ritter in the head with a pistol. 

CHARGE Ila Violation of the 92Jld Article ot Wa.r. 

Speoitioa.tiona, In that Technioiu Fifth Gra.de Gol101 T. ~:aer, 
Hea.dquarters Detaohment, 7822 St&tion Complement Unit, did, a.t 
Munich, Gel'ltlaq, on or a.beut 26 April 1947, with I.la.lice &fore-
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thought, wilfully, delibera.tely, feloniously, unle.wf'ully, a.nd 
with premeditation, kill one .Annemarie Jaeger, a human being, 
by shooting her with a pistol. · 

He pleaded not guilty to and was found guilty of a.11 charges Uld speoifioations. 
No evidence of any previous conviction was introduced. He wa.s sentenced to 
be hanged by the neck .until dead. The reviewing authority approved the sen
tence and fon~arded the record of trial for action under Article of War 48. 

3. Evidence for·the Prosecutioa 

On 6 April 1947 the aoouaed and two other soldiers went to an apartment 
occupied by Amalie Ritter and .Annemarie Jaeger. The accused gave Annemarie 
Jaeger his watch and instruoted her to use it to secure sohna.pps. Annemarie 
Jaeger left with the watch and returned with two bottles of Alnerieal!l whiskey. 
Tney opened one bottle and drank some of the whiskey: Later in the evening 
the aOWHd atated that he W8llted his wa.toh and he, & soldier by the name 
of Soa.letta a.nd Annemarie Jaeger left to retrieve the watch (R 45,46). 

During the afternoon of 6 April 1947 Jan Korzeniewski, a Polish civilian 
residing at 22 Meckel Strasse, Munich, Germany, sold some liquor to a. girl 
known to him as Annemarie. The liquor was delivered to an J.merioan soldier 
who left a watch and '~ho said he ..-ould get it back later. 11 About 2100 hours 
o• 6 April 19~7 the accused, Annemarie and a soldier nem,d Scaletta 0QID.e to 
Korzenimrski 's room at which time the accused demanded his watch. Korzeniewsld. 
stated that the watch was in a drawer. The accused then struck Korzeniewski 
in the face with his fists. Alfred Sc_hmidt, a German oivilh.n, entered the 
room and saw the a.coused stab Korzeniewski under the left eye with a knife. 
The aooused and Scaletta then assault~d Schmidt and during this assault the 
accused stabbed Schmidt in the ba.ok, arms ·and thigh with the knife. Schmidt 
wa.s stabbed 14 times with the bii'e and was kept in a. hospital 12 days be
cause of his wounds. Korzeniewski was released from the hospital about the 
first of JU?IS 1947 (R 6-13,14-20). 

Criminal Investigation Division agent• -Walter E. Snyder and Leon 
Za.krzewaki were detailed to investigate the stabbing of Korzeniewski and 
Schmidt. They went to 22 Meckel Strasse and observed blood on the floors, 
stairs, furniture and bed. A TL-29 Govermnent issue knife was delivered 
to Agent Snyder by the First Military Police patrol. The knife was reported. 
to have been found at the entrance of the house. Agent Snyder kept this 
knife until he questioned the a.oouaed, at which time he showed the knife to 
the accused and asked him if' he recognized it. The aeouaed 1tated that the 
knife was hias and he had left it at the doorway at 22 Meckel Struse. 'lhia 
knife was received in evidence without objection by the defense (R 22-24). 
Agent Snyder warned the • a.ooused ot his righta, Ullder the 24th Article of ,Var 
and asked him it he would gift a statement concerning what happened at 22 
:Meckel Strasae. '.lbe accused dictated a voluntary statem,nt which wa.s re-
oei wd in evidence a.a Prosecution Exhibit 2. (R 24,26,27,29,30). In his pre
trial statement the accused stated that on 6 April 1947 he, Warlow, Tutino• 



and Scaletta. went to a.n apartment near the SS Ka.serne in 1lunioh. Two girls 
occupied this a.partment. The six of them dra.xik J.merioa.n whiskey and French· 
cognac which they had secured by trading a. wa.toh to a Polish civilian. About 
2200 hours the accused, Scaletta. e..nd one of the girls naJned Anna. went back 
to the Pole to secure more liquor. The Pole stated tha.t he had sold the 
watch. The accused then slapped the Pole. A German oiTilian entered the 
room am started to fight with Scaletta• .Anna stated that Scaletta needed 
help. The Pole broke away from him and he (Turner) threw a. statue at the 
Pole hitting him in the face. Turner then fought with the Gencan. They 
fell down the sta.irs. The German oa.ught him a.round the cnest, at which 
time Turner stabbed the German in .the ba.ok with a. knife. •r stabbed a few 
times and then Scaletta arrived a.nd struck the German in the fa.oe knocking 
him out. I dropped m:r knife am Scaletta and I walked back to .Anna. 1a house• 
(R. 34, Pros. Ex. 2). · 

On 25 April 1947, at about 7 p.m., the accused a.nd Private Soaletta 
entered the room occupied by Private Morganello. Sca.letta asked Morganello 
to go to the SS Kaserne with them. Corporal Turner left the room. Morga.nello 
opened his foot locker to secure so~ toilet articles. He had a .25 caliber 
pistol in his footlocker and Scaletta. asked to borrow it. Soalet~a took 
this pistol,after which he :w_ent to his roo:;i and secured a .45 caliber pistol. 
Soaletta gave the .25 caliber pistol belonging·to Morganello to the accused. 
Prior to leaving the barracks Turner, Scaletta and Morga.nello were talking 
and Turner stated that he was going to kill Anne. In detailing part of this 
conversation and speaking of Turner, M::>rganello testified~ 

"Nell, sir, this was the fi~st case, and Soaletta and Turner got 
in a fight with a German, and Turner thought Anne turned on him 
a.nd called the llP 1s. Well we talked about tha.t for a. while. Then 
I heard hire say he was going up there and kill her.• 

They went to the Ka.serne and after they had been there about twenty minutes 
two girls oame out. Corporal Turner slapped one of the girls who was known 
a.s .Anne. They went to Anne's apartment where they stayed Ulltil 10:30 p.m., 
a.t which time Morga.nello stated that he had to go on guard. Mr ga.nello then 
left the apartment. The accused had been drlllki:ag but did not take any drinks 
in Morga.nello's presence during the evening. On the morning of 26 April 1947, 
the a.caused returned the .25 caliber pistol to Morga.nello, saying, "ThaJl.ka.• 
When the pistol was taken by Sca.letta on the eTening of 25 April 1947 it 
was olean and contained seven rounds of ammunition. When the aoouaed re
turned the pistol it was "greyish blue• and contained three rounds of uimu• 
nition. PriTate Morga.nello identified Prosecution Exhibit No. 3 a.s being 
the gun loaned to Sca.letta. and returned by the accused (R 35,36,39,42,55, 
56) • 

.A.lalie Ritter occupied an apartment at 26 Kempferstra.sse, hhmich, 
Germany. Annemarie Jaeger was sts;ying with her. On 26 April 1947, 
Corporal Turner, Private Scaletta and another soldier came to the a.pa.rt-
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neighborhood asking people and one woman directed us to a house 
which turned out to be the home of Annemarie. I knocked on the 
door and Annemarie opened it and went back to bed. I went in. 
SCALETTA stayed outside. I pulled the pistol from my pocke·t and 
injected the round into the chamber. I shot Ann through the fore
head (she was lying on her back) and then I turned and fired at 
the head of the other girl who was lying on her side. I then 
left immediately. I am not sure of the Qei"rect time. When I 
reached the ma.in highway by the Flak Ca.sern I met SCALETTA and he 
asked me 'Did you shoot her?' and I answered 'Yes.'. SCALET"rA 
than ran awa:y. I then went over by the Indiana. Depot where my 
girl lives and she was not home but I stayed all nieht in her 
house. I left the next morning and arrived at the billets at 
approximately 0900 hours. At about 1000 hours I returned the 
pistol to M0RGANELO but did not tell him that I had used it. 
:r,'was then placed in 'Arrest in Quarters' as I had missed re
veille. At approximately 1100 hours I was ordered to report to 
the Orderly Room and placed in oustody by Agents of the CID." 
(Pros Ex 6) 

In his pretrial statement dated 28 April 1947 (Pros Ex 7) the accused 
state.da 

0 In addition to my previous statement made to Mr. Shaw of 
'the CID I wish to state that what I did was not with the knowledge 

of either Soaletta. or Morganello. I went to the house with the 
sole purpose of shooting Anne-Maria Jager and after I had done so 
the other girl cried out so I ~hot her too. I then ran away. I 
accept full responsibility for the two shootings and knew what 
I was doing at the time. 11 (Pros Ex 7) ' 

4. For the Defense 

The defense did not call any witnesses. The accused was warned as to 
his rights as a witness end elected to mal:e an unsworn statement through 
oounsel as followsi 

0 10th June, Year of our Lord 1947. I am from Kentucky. 
I have a mother, father, four sisters, three brothers, all 
living. I went to the 8th grade, country school. I have been 
in the Arnr; lbng enough to have been in combat here in Europe. , 
I was with an armoured division. We fought into Czecho-Slavaki~ 
during the war. As all officers in this court know m:I' state 
side training prior ·to embarkation for Europe made me hate Germans. 
I could never completely wipe this training from my mind, and when 
I would be drunk, or even slightly drunk it would return. Every
one here must realize that I would not try to kill any of your 
kin folks, or mine. I only have ha.tad Germana. The combination 
of drink:, hate for Germans, end their deceitfulness must some 
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times make me crazy. 
11 I have heard that if I am found guilty of the charge under 

the 92nd Article of War the court must sentence me to either death 
or life imprisonment. This is the first trouble I have ever been 
in. If I had not been drunk on these oocasions I never would have . 
been in this trouble now. Those eighteen days I spent in the 
stookade a.fter the 6th of April, in the year of our Lord, made me 
sore, a.nd then when I got drunk this welled up in me. The faot 
that I might have done this orime, and then made those statements 
must be a sign that I'm slightly crazy. 

"During the war I had a cousin, who was like my brother, who 
was killed by the Gennans during the war, and I have taken this 
pretty ha.rd, although it was never my sane purpose to even this 
up beoa"1Be that would only get me in trouble. 

•All these statements - these confessions, I ms.de them in 
hopes that it would help the Government, and in turn I thought 
that possibly the Govermnent would help me, and not give me the 
worse it could. 

•r always went to church when I was younger, and believe 
in God, and in the herea.fter. There is a part of the unsworn 
statement I would like to read from the Bible, 1Psal.rna 51'.n 
(R. 102-103) (The stat~ment then oonoludes with the quota
tion from Psalms 51.) 

5. Specifications land 2, Charge I 

The a.ooused is charged in Specification 1 with assaulting Ja.n Korenziewski 
with intent to do bodily h&nn by striking him on the fa.oe and body with fists 
and cutting him on the face with & dangerous weapon~ to wit, a loufo. 

Specification 2 charges the acoused with a similar a.saault upon Alfred 
Schmidt, alleging that Schmidt was stabbed in the back, arms and thigh with 
a. knife. 

The e-ri.dE!!lce clearly establishes, and it is not denied by the accused, 
that on 6 April 1947 the accused engaged in a. fight with Jan· Korenziewsld 
and Alfred Sobmidt. During this fight the a.ccused out Korenziewski under 
the eye with a. b.if'e a.nd stabbed Alfred Schmidt in the ba.ok;, arms and 
thigh with the same knife. A knife when used to out or stab a. human being 
is per sea. dangerous weapon. To strike a person with fists and a. knife in 
the manner shown by the evidenae clearly oonstitutes a.n assault and ba.ttery. 
The intent to do bodily harm may properly be inferred by the.court from the 
oircUil6t&noes surrounding the assault and the use of the brlt'e (CM 252725, 
Thompson; 34 BR 161,168).. The fa.ct that the victims of the assaulta were 
required to remain in a hospital for considera.ble time in order to recover 
from the effects of the a.ssault is also evidence showing the intent or the 
aoouaed. 

Speoifioation 3 of Cha.rge I 

T 
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This speoification charges the aocuaed with an assault upon Amalie 
Ritter with intent to murder by shooting her in the head with & pistol. 

An a.ssa.ult with an intent to murder is a.n attempt to murderJ it is an 
a.ssa.ult a.ggragated by the ooncurrenoe of a specifio intent to murder. The 
intent to I11Urder 1 essential to this a.ggra.va.ted assault, is established if 
the fa.ots are·sueh tha.t had dea.th resulted from the a.ssa.ult the offense 
would have been murder (CM 271098, Phoenix, 46 BR 391 46). The evidence 
discloses that &bout midnight on the night of 25 April 1947 the a.~cused 
was in a.n apartment ocoupied by Annemarie Ja.eger and A.ma.lie Ritter. The 
girls were in bed. The a.ooused drew a. pistol and shot Allnemarie Jaeger 
in the forehead and then ahot Amalie Ritter in the ba.ck of, her hea.d. 
Annemarie Ja.eger was killed by the bullet 'Which struck her. A.ma.lie Ritter 
survived this shooting but the bullet wu so embedded i:a. her bra.in tha.t 
surgeons would not remove it. Knowledge by the &ocused that his acts would 
probably ca.use death establishes the intent to kill (MCM, 1928, par •. 148a.). 
We conclude that had death resulted to Amalie Ritter by reason of the aots 
of accused as shown by the evidence the offense would ha.ve been murder. 

Speoifica.tion and Cha.rGe II 

The a.oouaed .is charged with the murder of Annemarie Jaeger. The speoi
fioa.tion alleges that the a.ooused •did ••• with malice a.forethought, will• 
fully, deliberately, feloniously, \Ulla.wfully,and with premeditation kill 
Annema.rie Ja.ege1: ••• by shooting her with a. pistol." 

Murder is the unla.wf'ul killing of a. human being 
' 

with malice aforethought. 
•un1,awf'ula means without legal justification or exouae. 

"Malice a.forethought. - Ma.lice doea aot necea1a.ril7 mea.n 
hatred or persona.l ill-will toward the person killed, nor an 
aotua.l intent to tue·.his life, or even to take anyone' a life. 
The use of the word 'a.forethought' does not me&n tha.t the :i;nalice 
must exist for &DY' particular time before ooIIIIllission ot the a.ot, 
or th&t the intention to kill must have previoudy exiated. It 
is sufficient tha.t it exist a.t the time the act is committed. 
(Clark,) 

•Malice aforethought ma.y exist when the act is u..premeditated~ 
It may mea.n any one or more of the followin.g states of mind precedi:ag 
or ooexistiag with the act or omission by which death is oa.u.edt 
An intention to oause the death of, or grievous bodily harm to, &1ff 
person. whether such person is the perao:a. actually killed or not 
(exoept when death is inflicted in the heat of a auddeA pLSsion, 
01.used by adequate provocation); knowledge th&t-tht &o, whioh 
ca.uses death will probably ca.use the death of, or grieTous bodily 
harm to, a.rr:r person. whether suoh person is the person actually 
killed or not, although such knowledge is acoomp&llied by indit
ferenoe whether dea.th or grieTous bodily ha.I'll is caused or aot 
by a wish that it may not be oa.usedJ intent to oommit a.rr:r felo~. 
•••• (i&::M, 1928, par. 148~J CM 268822 1 ~• 44 BR 361,357}. 
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The uncontra.dicted evidence shows that a.bout midnight on 25 April 1947 
the a.ooused shot and killed Annemarie Jaeger, the deoea.aed dying inlta.ntl;y. 
This homrc.:iidle was unla.wful in tha.t it wa.a without legal justifioa.tion or 
excuse. An analysis o·f the eTidenee disol-oses that on the night in question. 
the accused had threatened to kill Miss Ja.eger. He borrowed a gull a.nd went 
to the apartment oooupied by•her. Almost immediately after he arrived at 

·the a.pa.rtment he struck the deceased several times. He and l4iss Jaeger 
left the a.pe.rtment to secure liquor. In a. pretria.l statement the accused 
stated that at this time he intended to kill Miss Jaeger it he suooeeded 
in getting her alone. Th~ returned to the a.parbient a.nd had several drinka 
before the aoouaed departed. He returned to the apartment after Miss Ja.eger 
and her companion had retired but was permitted to enter the apartment, at 
which time he shot and killed-Miss Jaeger and also shot and seriously wounded 
her companion. There is no evidence in the record to show that the aocused 
wu in &JV' danger or that he had been threatened with ,i.ole:noe prior to 
the shooting. No basis exists for an inference that the shooting was per
petrated in the hea.t ot pan.ion. On the contrary the evidence shows that 
the homicide wu calculated a.nd delibsrate. · 

Although the evidence shan that the a.ooused had been drinking on the 
night of the ~omioide it wholly fails to shCM' such-degree of drunkenness 
which would render the a.oeuaed incapable of realizing his actions or in
capable ot ha.vine and oa.rrying out his intent to murder •. 

The Boa.rd ot Review is of the opinion. that the record of trid amply 
supports the findings of guilty of this specification and charge. 

6. The oha.rge sheet shows the accused to be 21 yeua ot age. His 
current enlistment began on 16 January 1946 for a period of 18 months. He 
first entered the service on 10 Janua.ry 1944 a.nd has served oontinuou.sly 
since that time. · 

7. The court was legally oonsti tuted and had jurisdiction over the 
accused and of the offenses. lfo errors injuriously affecting the substan
tial rights of the accused were oollllllitted during the trial. In the opinion 
of the Boa.rd of Review the record of trial is legally sufficient to support 
the findings ot guilty ud the senteue. · A sentence of death or life imprison
ment is mandatory upon a conviction of murder. in viola.tion of Article of War 
92. 

, Judge Achooate 

Judge Advooa.te 
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JAGK • Cll S24348 1st Ind 

JAGO, Dept. or the J.rrq, Washington· 26, n. c. 

TOs .The Secretary ot the .Anq 

l. Herewith transmitted tor the action ot the President are the 
record ot trial and the opinion ot the Board ot Revie,r in the case ot 
Teclmioian Fifth Grade Gol1on T. Turner (35813075), Headquarter• De
tachment, 7822 Station Com.plement Unit. 

2. I concur in the opinion or the Board ot Revie,r that the record 
ot trial ii legally 1utticient to support the tindinga of guilty and 
the 1entence and to warrant oontirma.tion ot the sentence. I recoaaend 
that the eentenoe be confirmed but commuted to dishonorable diaoharge, 
torteiture ot all pay and allowances due or to becOllle due, and contine
:m.ent at hard labor tor the term ot the natural lite ot accused, and that 
the aentenoe aa thus oOl!lllluted be. carried into execution. I turther 
recommend that a United State, penitentiary- be designated as the place 
ot confinement. 

3. Incloaed 1s a draf't or a letter tor your signature transmitting 
the r&cord to the President tor his action and a ton& ot ExecutiTe action · 
designed to oart7 into ettect the recamaendation hereinabove aade, 1hould 
it meet with your approval. 

3 Incls tl!Ol4AS H. GRED 
1 Record ot trial Jrajor General 
2 Drtt ot ltr for !he .Judge Advocate General 

aig Seo or Anq 
3 Form ot Ex action 

( G,C .)v:,o. 1.51 16 Oct 19~7) • 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General (171) 

"'Nashington 25, D. C. 

JAGK - CM 324300 

7 AUG 1947 
U N I T E D S T A T E S ) SECOND ARE' 

v. ~ Trial by G.C.M., convened at Fort 
) George G. Meade, A:aryland, 17 July 

First Lieutenant ½~LLIAM R. ) 1947. Dismissal al!ld total forfeitures. 
McARTHUR (0-1548491), Ordnance ) 
Department ) 

OPINION of the BOARD OF REVIE'i"f 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

1. The record of trial in the case of the officer ruuned above has 
been examined by the Board of Review and the B~rd submits this, its 
opinion, to The Judge Advocate General.· 

2. The accused was tried upon the following charge and specificatioRa 

CHARGE& Viola.tioJI. of the 61st Article of War. 

Specificatj.ona In that First Lieutenant WILLIAM R. McARTHUR, 
Company I, Third Training Battalion, CIC Center, Holabird 
Signal Depot, Baltimore, Maryland, did, without proper leave, 
absent himself from his station at Holabird Signal Depot, 
Baltimore, ll,aryland, from about 14 F'ebruary 1947 to about 
9 April 1947. 

He pleaded guilty to and was found guilty of the charge and specification. 
No evidence of previous oonvictiollS was considered. He was sentenced to be 
dismissed the service, to forfeit all pay and allowances due or to become 
due, a.nd to be confined at hard labor for~ period of three (3) years. The 
reviewing authority approved the aentence but remitted the colU'inement and 
forwirded the record of trial for action under Article of War 48. 

3. · The Board of Review adopts the statement of evidence and law oo•
tained in the Staff Judge Advo ca.te 's review. 

4. War Department records show that the accused is 30 years of age 
and single. He graduated from high school and attended college for three 
years but did aot graduate. He enlisted in the Army on 6 September 1940 
and attained the rank of sergeant before applying for Officer Candidate 
School. He was appointed and commissioned a temporary -second lieutenant·, 
Ordnu.ce Department., on 1 .August 1942. O• 2 !larch 1943 he was promoted to 
first lieutenant. He served in the Southwest Pacific area from 9 liy 1943 
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to 21 April 1945. He was separated from the service on 2 January 1946. 
After his separation. from the serTioe 8.Jl.d Oll 4 June 1946 he enlisted as 
&master sergeant. On 3 September 1946 he wa.s recalled to active duty 
as a first lieuteaut. On 8 Ja.nua.ry 1947 he-was give• punishme•t under 
Article of War 104 oonsisting of a reprilllB.lld &lid forfeiture of $100.00 
for bei•g drul!lc and disorderly in uniform. on 21 December 1946. His effi
ciency reports are -Very Satisfactory• and nExcellent." 

5. The court was legally ool'lStituted and had jurisdiction over the 
aocused·a.nd of the offeue. No errors iajuriously affecting the substan
tial righta of the accused wer~ committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty a.nd the sentence a.s approved by the review• 
i:ag authority a.nd to warrant confirm.a.ti on thereof. Dismissal is authorized 
upon co•viction of a violation of Article of War 61. 

____(em__L_e_a_T_e~)_______, Judge Advocate 
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J.ADK - CM 324360 lat Ind 

WD. JAGO. Wa_shington 26, D. c. i, 
I. 

TO& The Secretary ot War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there are 
tra.nsmitted herewith the record. ot trial and. the opinion ot the Board ot 
Review in the case of First Lieutenant William R. McArthur (0-1548491). 
Ordnance Department. · 

2. Upon trial by general oourt-martie.l the a.ocusri pleaded guilty to 
and wa.s found guilty of absenoe without leave from 14 February 1947 to 9 
April 1947. in violation of Article of' War 61. He we.a sentenced to be dis
missed the serTioe. to forfeit e.ll pay and allowances due or to become due 
and to be confined at ha.rd labor at such pl.6.oe as the reviewing authority 
might direct tor three years. The reviewing authority approved the sentence 
but remitted the confinement and forwarded the record ot trial tor action 
under Article of War 48. ,. 

3. A summary of' the:_evidenoe may be found in the review of the staff 
judge advocate, which was adopted by the Boe.rd of Review. I concur in the 
opinion of' the Board of Review that the record of trial is legally sufficient 
to support the findings of guilty and the sentence a.nd to warrant oon.finlA
tion thereof. 

, 
The accused was absent without leave from his station at Hole.bird Signal 

Depot. Baltimore, Maryla.Iid. for one month and 25 dqa. He a.ocounts for his 
actions by ate.ting that he sened more than two years in the Southwest Pacific 
during the war. During this time he contracted malaria and waa hospitalized 
therefor. He has he.d several recurring e.tta.cks of' malaria. When he reporteci 
to Hole.bird Signal Depot he was unable to secure ·un.ng quarters for his wife 
so he requested a reassignment. Failing to secure a reassignment he began 
to drink. He we.a involved in an automobile accU.ent due to his drinking. 
Ee continued to drink and went on a prolonged drinking •spree.• 

4. This officer 1a 30 yea.rs of' age and single. He gra.duatei from high 
school and attended college tor three yea.rs but dii not· graduate. He en
listed in the Army on 6 September 1940 and. atta.ined. the rank of Sergeant 
before applying tor Ottioera Candidate School. He was appointed an4 oom
missioned a temporary second lieutemLnt. Ordnance Department, on 1 .August 
1942. On 2 March. 1943 he was promoted to first lieutenant. He serve• in 
the Southwest Pacific Area from 9 May 1943 to 21 .April 1946. He wu sepa.ratet 
from the service on 2 January 1946. After his sepe.ra.tion from the service 
end on 4 June 1946 he enlisted as a master sergeant. On 3 September 1946 

·he was recalled to aotiYe duty aa a first lieutenant. On 8 January 1947 
he wa.s giwn punishment under .Artiole ot War 104 consisting of a reprimand 
and forfeiture ot $100.00 for being drunk and disorderly in uniform on 21 
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Deoember 1946. His etf'icienoy reports are •very Satistaotoryn aDd "Excellent.• 

5. I recommend that the aentence as modified by the reviewing a.uthority 
be oon.f'irmed and carried into execution. 

6. lnolosed is a. form ot aotion designed to oa.rr7 into effect the tore-
going recommendation should it meet with your approval. 

~\\L~_;j -
2 Inola THOMAS H. GREEN 

l. Record of trie.l Major General 
2. Form ot action The Juige Advooa.te General 
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(175),WAR DEPARI'MENT 
In The Office of The Judge ·Advocate General 

Washington, D.C •. · 

JAGQ - CM 324351 1 August 1947 

UNITED STATES ) SEXX>ND ARMY 

v. Trial by G.C .:u:., convened at 
Valley Forge General Hospital, 

Captain WILLARD B. ) · Phoenixville, Pennsylvania, 
FITZGERALD (0-1822549), ) 18 June 1947. Dismissal and 
Detachment or Patients, ) total forfeitures. 
Valle7 Forge General 
Hospital, Phoenixville, ~ 
Pennsylvania. ) 

l 

OPINION of the OOARD OF REVIffi 
JOHNSON, GRAY and SCI:!ENiaN, Judge Advocates 

l. The record of trial in the case of the above named officer has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation or the 61st Article of War. 

SpecU'ication: In that, Capt.a.in Willard B. Fitzgerald, Detachment 
ot Patients, Valley Forge General Hospital, Phoenixville, 
Pennsylvania, did, without proper leave, absent himself from 
his station at Valley Forge General Hospital, Phoenixv:l.lle, 
Pennsylvania, from about 3 December 1946 to about 7 January-

. 1947 •. 

CHARGE II: Violation or the 94th Article ot War. 

Specification: (Finding of Not Guilt7). 

CHARGE III: Violation of the 95th Article of War. 

Specification ls (Finding of Not Guilty). 

Specification 2: (Disapproved by the Reviewing Authority). 

-1-
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Accused pleaded not guilt,- to all Charges a.nd Specifications. He was 
f'ound not guilty of' the Specification of Charge II, Charge II, a.nd Speci
fication l of ChargeIII, but guilty- of' all remaining Charges a.nd Speci
fications. No evidence of arJ.7 previous convictions was introduced. He 
wa.s sentenced to be dismissed from the service, to i'orfeit all pay and 
allowances due or to become due, and to be confined at hard labor, at such 
place as the reviewing authority- may direct tor six months. The reviewing -
authority disapproved the findings or guilt,- of Specification 2 of Charge 
III a.nd Charge III, approved onl7 so much of the findings of guilty- of 
the Specification of Charge I as .tinds the accused guilt,- or absence 
without leave .trom 5 December 1946 to 7 Janu.ar7 1947, approved the sentence, 
but remitted the period o.t confinement imposed and forwarded the record of 
trial tor action under Article of War 48. 

3. Evidence for the Prosecution. 

On 5 November 1946 accused was granted-ten days sick leave from Valley
Forge General Hospital, Phoenixville, Penneylvania (R. 10, 13; Pros. Exs. 
11, 12). This leave was extended for ten days e!fective 15 November and 
further ext.ended .tor eight daya effective 26 November 1946 (R. 13; Pros. 
Exs. 13, 14). Accused filled to report to his station at Valle,- Forge 
General Hospital on 5 December 1946 and returned to militaJ'1' control at 
Fort McClellan, Alabama, on 7 January- 1947 (R. 9; Pros. Exs. 9, 10). _ 

4. Evidence for the Deferu,e. 

Accused was dul7 advised of his rights as a witness and eiected ·to 
testify- under oath with reference to the of.tenses alleged under Charge I 
and Charge II only. Accused received a telegram from the Comanding 
Ot.ticer, Valle7 Forge General Hospital, dated 29 Nonmber 1946, informing 
hi.Ill that his leave had been extended eight daya and 1110uld expire 5 December 
1946 (R. 17; Def. Ex. A). He did noi return to the hospital on 5 December 
1946 but sent a telegram to that installation on 2 December requesting an 
additional thirt7 daye' leave. He called the hospital on 3 Decaaber., 
"got the impression" that he was talking to an enlisted man in the adjutant's 
o!tice who advised him that his "request !or leave had been approved !or 
thirt7 day's" (R. 17). He 1t&7ed at hou in Anniston, Alabama, until 6 
January- 1947 when he went to the Station Hospital, Fort llcClella.n:, Alabama., 
and received treatment as an •out patient" .tor a.n attack of malaria. He 
returned to the Station Hospital on 7 January and was "put to bed" (R.16-18). 
He was never advised b7 anyone prior to 7 Janu&r7 1947 that he was 11.AR:>L". 

5. The offense of absence without .leave was proved beyond a reason
able doubt b7 the extract coP7 ot the moming report of accused's organi
zation and his admissiona while on the witneH stand. He knew his leave 
expired on 5 December 1946 and that he receiTed no ordera subsequent to 
that date authorizing an extenaion. Even if accused was under the ht,.. 
pression that he had been granted an extension such tact would not con
stitute a defense to the charge but would .merely' be an extenuating cir
cumstance to be considered in imposing sentence. It is inconceivable that 
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an officer with accused's military experience would consider that he had. 
been granted an extension of leave with no more assurance than a tele
phone conversation with an unidentified enlisted man. In any event ldlen 
he did not receive timely written con!'irmation of the requested extension 
some inquiry on his part was obligatory. He not only .failed to take any 
action in this respect but did not report to the station hospital at 
Fort McClellan until two days a.f'ter the 11requested extension11 had expired, 

6. War Department records show that accused is 36 years of age, 
married, and has one child. He completed three years o.f' high school, 
served six years with the Virginia National Guard and .four years in the 
Regular Army as an enlisted man before he was cO!IIDissioned as a Second 
Lieutenant, ADS, on 12 April 1942. He was promoted to First Lieutenant 
on 4 December 1942 and to Captain, 17 November 1944. While War Depart
ment records show that he served three years overseas and was awarded 
the Purple Heart, the Staf'f Judge Advocate1s review states that he has 
two Clusters to his Purple Heart and the Silver Star with Oak Leaf' Cluster. 
He .failed to complete satisfactorily a course at the Tanlc Destroyer School 
but otherwise, his efficiency ratings have been consistently excellent. 
War Department records show that accused is married but papers attached 
to his record of trial show that the Valley Forge General Hospital re
ceived correspondence from a "wife" in Anniston, Alabama, and a telephone 
call from a woman at Staunton, Virginia, identifying herself as his 11wife", 
acknowledging receipt of allotment check, and inquiring as to her husband's 
whereabouts. These al.lied papers also show that accused. made a $150 Class 
E allotment in June 1946 and thereafter submitted six consecutive pay 
vouchers without listing this deduction. On 2 Jwie 1947, the Executive 
Officer at Valley Forge General Hospital reported that accused had passed 
several more worthless checks and violated the terms of his restzictive 
arrest. 

7. The court was legall.T constituted and had jurisdiction over the 
accused and the offense. No errors injuriously affecting the substantial 
rights ot the accus~d were committed during the trial. The Board or 
Review is of the opinion that the record of trial is legally sufficient 
to support the findings or guilty and the sentence as approved by the 
reviewing authority and to warrant confirmation of the aentence. Dismissal 
is authorized upon conviction of a violation ot the 61st Article of War. 

,/;--u__i,' / \ . 
,/u 1r-rrl;.~-+~ Judge Advocate L9 (/ , 

Judge Advocate .·~· 
~---~,. t Judge Advocate 

-3-
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JAGO. - CM 324351 1st Ind 

WD, JP.DO, Washi~gton 25, D. c. AU~ 1 ·~ 1~47 
TO: The Secretary or War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in .,the case of Captain Willa.rd B. Fitzgerald 
(0-1822549), Detachment of Patients, Valley Forge General Hospital, 
Phoenixville, Pennsylvania. 

2. Upcn trial by general court-martial this officer was found 
~llilty of absence without leave from 3 December 1946 to 7 January 1947, 

. (Specification, Charge I), in violation of the 61st Article of War, and 
of making and uttering, with intent to defraud, a check in the amount 
of $30.00 drawn on a bank in which he had no account (Specification 2, 
Charge III), in violation of Article of War 95. He was sentenced to be 
dismissed the service, to forfeit'all pay and allowances due or to become 
due, and to be confined at hard labor at such place as the reviewing 
authority may direct for six months. The reviewing authority disapproved 
the findings of guilty or Specification 2 of Charge III and Charge III 
(making and uttering the worthless check), approved only so much of the 
finding of guilty of the Specification or Charge I as finds the accused 
guilty of absence without leave from 5 December 1946 to 7 January 1947, 
approved the sentence, bu~ remitted the period of confinement impcsed 
and forwarded the record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the accompaeying opinion 
of the Board of Review. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the 
sentence as approved by the reviewing authority and to warrant confirma
tion thereof. / I. concur in that op1,nion. 

4. The evidence shows that accused, while on sick leave from Valley 
Forge General Hospital, Phoenixville, Pennsylvania, requested two extensions 
of his leave which were granted and he ,w~s advised that his leave- would 
expire 5 December 1946. He did not return to the hospital on 5 December 
but returned to military control at the station hospital, Fort McClellan, 
Alabama, on 7 January 1947. 

Accused testified that he did not return on 5 December because he 
wired !or a 30-day extension of his leave on 2 December. He called the 
hospital ~n 3 December, "got the impression" that he was talking to an 
enlisted man who advised him that ."his request !or. leave had been 
approved !or 30 days." He did not learn the identity of the. enlisted 
man. He remained at home in Anniston, Alabama, until 6 JanuarT when he 
received treatment at Fort McClellan as an "out pa.tient 11 for an attack 

' of malaria. He returned to Fort McClellan the next day and was "put to 
· bed." He was never advised by- anyone while he was home that he was . 

absent without leave. 

http:Willa.rd
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5. War Department records show that accused is 36 years of age, 
married and has one child. He completed three years of high school., 
served six years with the Virginia National Guard and four years in 
the Regular Am.y as an enlisted man before he was commissioned as a 
Second Lieutenant, AUS, on 12 April 1942. He was promoted to First 
Lieutenant on 4 December 1942 and to Captain., 17 November 1944. War 
Depa..-tment records show that he served three years overseas and was 
awarded tre Purple Heart. The Staff Judge Advocate' s _ review states that 
accused has two Clusters to his Purple Heart and the Silver Star with 
Oak Leaf Cluster. He failed to complete satisfactorily- a course at the · 
Tank Destroy-er School but otherwise, his efficiency ratings have been 
consistently- excellent. On 2 June 1947, the Executive Officer at 
Valley Forge General Hospital reported that accused had passed several 
more worthless checks and violated the terms of his arrest. 

6. I recommend that the sentence as approved by the reviewing 
authority be confirmed but in view of the nature of the offense of 
which accused was found guilty and all the circumstances of the case, 
recommend that the sentence be commuted to dismissal and a reprimand 
and forfeiture of $100.00 pay per month for two months and that the 
sentence as thus~modified be carried into execution but that the portion 
thereof adjudging dismissal.._ be suspended during good behaviour. 

7. Inclosed is a form of action designed to carry this recommen
dation into effect, should it meet with your approval. 

2 Incls THOMAS H. GRmJ 
1. Record of t.rial Major General 
2. Form of action 'The Judge Advocate General 

-----·-------------------------------------
( GCMO 292, 25 Aug 1947) • 

( GCMO 23 (DA), 21 Jan 1948)• 
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DEPARTMENT OF THE ARMY 
Office of The Judge Advocate General 

WASHINGTON 25, D.C. 

· JAGH-CM .324352 

UNITED STATES ) IX CORPS 
) 

v. ) Trial by G.C.M., convened at 
) Sendai, Honshu, Japan, 7 July 

Second Lieutenant ARDEN M." ) 1947. Dismissal. 
GADDIS (0-1822872); Infantry; . . . ) 

OPINION of the BOARD OF REVIEW' 
HarTENSTEIN, GRAY and SOLF,.Judge Advocates 

l. The Board of Review has examined the record of trial in 
the case of the officer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 95th Article of War. 

Specification l: In that 2nd Lieutenant Arden M •.Gaddis 
did at Sendai, Japan, on or about 29 May 1947, with 
intent to deceive Lieutenant Colonel Howard R. Turner 
who was then in the execution of his official duties 
as Provost Marshal, Sendai, Japan, officially state 
to the said Lieutenant Colonel Howard R. Turner that 
he, the said 2nd Lieutenant Arden M. Gaddis, did not 
transport Japanese females to the United States 
Government Post Exchange Warehouse in Sendai, Japan, 
in a government vehicle, which statement was known 
by 2nd Lieutenant Arden M. Gaddis to be Uhtrue. 

Specification 2: In that 2nd Lieutenant Arden_M. Gaddis 
did at Sendai, Japan, on or about l June 1947, wrong.;. 
.fully occupy a room in a Japanese house with Private 
First Class Carl Parrick, an enlisted man, and two 
·Japanese females, for immoral purpose. 
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CHARGE II: Violation of the 96th Article of War. . 

.Specification l: 'In that 2nd Lieutenant Arden·M. Gaddis 
· did at Sendai., Japan, on or about 29 May 1947, -wrong
fully admit unauthorized Japanese Nationals :into a 
United States Government Warehouse containing Post 
Exch~ge supplies. .. 

Spec:1.fication 2: In that 2nd Lieuteni'llt Arden M. Gaddis 
did ~t ?endai., Japan, on or about 29 May 1947, wrong
fully d:Lspose ,of American goods, to wit., canned fish 
and sausages., crackers, cigarettes and Pepsi-Cola., 
by giving the s81Jl.e to Sadoko Abe and Nobuko Ito, 
Japanese Nationals, in violation of standing orders. 

Specification 3: In that 2nd Lieutenant· Arden M. Gaddis 
did at Sendai., Japan, on or about 29 May 1947, wrong
fully drink intoxicating liquor with an enlisted man,' 
'Which conduct was prejudicial to the conduct of good 
order and military discipline. 

Specification 4: In that 2nd Lieutenant Arden M. Gaddis 
did at Sendat, Japan, on or about l June 1947, wrong

. fully and without authority., violate curfew regula -· 
tions by being in a Japanese house after 0030 in 
violation of standing orders. ' 

He pleaded not guilty to., and was found guilty of., all Charges and 
Specifications. No evidence of previous convictions was introduced. 
He was· sentenced to be dismissed the service and to forfeit all pay 
and allowances due or to become due. The reviewing authority ap
proved onlJ' so much.of the sentence as provides for dismissal and 
forwarded the record of tria~ for action under Article of War 48. 

3. · The Board of Review adopts the statement of the evidence and 
the law contained in the review of the IX Corps Acting Sta.ff Judge 

· Advocate, dated 19 July 1947, except as it pertains to Specification l, 
Charge I and Specification 21 Charge II. 

4. The evidence for the :r;rosecution pertinent to Specification l, 
Charge I and Specification .2., Charge II is summar.iHd as follows: 

The accused was assigned to Headquarters IX Corps as Assistant 
Post Exchange Officer in charge of a Post Exchange 1Varehouse at Naga~achi, 
South Sendai, Japan(~. 6-7). 

2 
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On the evening of 29 March 1947, pursuant to a prearranged rendezvous, 
two Japanese ·girls, Nobuko Ito and Sadako Abe, went to the Nagamachi Sta
tion from Sendai, by street car (R 30). Shortly after 1830 hours the ac
cused arrived at the Nagamachi Station in a jeep accompanied by Private 
First Class James w. Davenport (R 18). The two girls entered the jeep and 
were driven to the Post Exchange warehouse (R 31), approximately 1/4 or . 
1/3 of a mile from the Nagamachi Station (R 42). Thereupon the accused, 
Davenport and the two girls entered the warehouse (R 18, 31, 51). 

·while in the warehouse the accused, Private Davenport and the two girls 
shared some canned sausages, sardines, crackers, a drink similar to coca.
cola, and some cigarettes (R 20-21, 31, 33, 37-40). Each girl ate some 
of the food, drank some of the beverage, and smoked some cigarettes (R 31, 
3.3). 

At about 2020 hours, two military policemen arrived at the warehouse 
(R 13). Upon being admitted to the building by the accused (R 15) they 
searched the building and found the two Japanese girls in one of the rooms 
of the warehouse (R 14)'. They saw some coold.es, sardines, empty beer cans 
and pepsi-cola bottles on some pa.eking cases (R 14, 19). 

At about 2100 hours Lieutenant Colonel Howard R. Turner, the Provost 
:Marshal and First Lieutenant W'alter A. Hummel, the Officer of the Day of' 
the Military Police Platoon, arrived at the warehouse (R 41}. Colonel 
'.furner proceeded to question the accused with reference to the incident 
in the presence of Lieutenant Hummel (R 41, 45}. The accused freely ad
mitted that the Japanese girls had been in the warehouse and that he had 
been "visiting, smold.ng and having a few drinks,***•" The Provost 
Marshal then asked him if he had transported the girls to the warehouse 
in a government vehicle whereupon the accused replied, 11No, Sir. 11 The 
Provost Marshal then asked him how the girls reached the warehouse, to 
which the accused replied, 11By street car" (R 42, 46). 

On cross-e.xam.ina.tion Colonel Turner admitted that he'did not warn 
the accused of his rights under Article of 1Var 24, and he further admitted 
that he could not recall the accused's exact words except that he replied, 
11No, Sir. 11 to the question 'Whether he had transported the girls to the 
warehouse (R 43) • . 

On examination by the court the witness stated that the accused had 
answered all other questions truthfully (R 43}. 

On motion of the prosecution the court took judicial notice of Circular 
No. 26, General Headquarters, Far F.ast Command, dated 10 March 1947, Pre
vention of Black Market Activities, which provides in relevant pa.rt: 

http:smold.ng
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113. Purpose. lllis circular is intended to inform 
persons subject to military law within or in transit to 
or from the occupied area of Japan, including but not 
restricted to milita.r£ personnel, civilian employees of 
the War U:ipartment, and dependents, of the necessity for 
avoiding participation, direct or indirect, in black 
market activities; and the rules to be observed by them 
in respect to dealing in supplies transported to Japan 
for the us~ of American personnel. 

114•. Definitions. The several words and phrases 
underscored and carried in quotation marks at the begin
ning of each lettered subparagraph of this paragraph, 
for the purpose of this circular, will be deemed to have 
the meanings set forth in such subparagraph~ respectively:

* i~ * 
11d. •American goods'. A:ny goods, wares, merchandise 

or other personal property of acy kind which either: 
. '· 

(1) ~e of American origin, growth, production or 
manufacture; 

··.:.:....... 

(2) are or have been sold, issued or disposed of, 
or intended for issue, sale or disposition by 
or through agencies, governmental or otherwise, 
for the use of American personnel or authorized 
personnel, includine, but not restricted to, 
property pertaining to or secured through or 
from .Axr.t, sales stores, commissaries, post 
exchanges, ship stores, clubs for officers, 
enlisted men and 'War Department civilian person
nel, and the American Red Cross; 

(3) are in transit to or from or have been transported 
to Japan from or through the United States by or 
for American pers9nnel, by means of Government 
Transportation; or 

(4) bear either on the container, unit or otherwise, 
a trade mark, trade name, producer's, manufacturer's 
or distributor's name, brand, revenue stamp, free 
of tax stamp, label or other mark, or stamp or de
vice of any kind indicating it to be American growth, 
origin, production or manufacture, or intended for 
use or consum~tion by American personnel or author-
ized personnel. · 

,4 
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11e. 1 To Trade'. To enter into, carry on, complete, 
or perform aey contract, agreement, or obligation; to buy, 
sell, loan, extend credit, trade in, deal in, exchange, 
transmit, transfer, assign, dispose of or receive; or to 
have any form of business or commercial communication or 
intercourse. 

* * * 11 5. Acts prohibited. Except as authorized by law, 
regulation, competent order or directive, the following acts 
by American personnel are prohibited: 

11a. Trading in American goods with other than American 
personnel or authorized personnel." 

5. The evidence for the defense pertinent to Specification l, Charge 
I, and Specification 2, Charge II is swnmarized as follows: 

As to Specification 11 Charge I 

Technician Fourth Grade Roy E. Pritchard testified that he and two 
others went to a party at the Post Exchange warehouse on the night of 
29 March 1947 (R 55). He was present while the Provost Marshal spoke 
to the accused, and overheard their conversation from a distance of ap
proximately ten steps. He heard the accused say to Colonel 'furner that 
he ( the accused) did not transport the women from Sendai to the warehouse 
in a goverru;ient vehicle (R 55-56). The witness further testified that the 
accused said, 11They rode the trolley from Sendai to the station. I believe 
it was Na.gamachi" (R 55, 58). 

Corporal John Roland testified that he overheard Colonel Turner ask 
the accused if the girls had come out to the warehouse in a jeep and the 
accused replied, 11 No sir, they came by Japanese trolley to·Nagamachi 
Station, which is near the warehouse" (R 60). · 

Technician Fifth Grade Benjamin s. Swan testified that he overheard 
the accused tell Colonel Turner that the girls rode the trolley from 
Sendai to Nagamachi in answer to a question as to how the girls got to 
the warehouse (R'62). 

As to Specification 21 Charge II 

After his rights as a witness were explained to him by the law member 
(R 63) the accused elected to take the stand as a witness in his own be
half (R 64). He testified that the .food items which he shared with the 
Japanese nationals were purchased by him and that he ate a portion of the 
food in question (R 65). 

s 
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6. Under Specification 1, Charge I the accused stands convicted 
of falsely stating to Lieutenant Colonel Turner officially that he did 
not transport Japanese females to the Post Exchange 1iarehouse in Send~i, 
Japan in a government 'vehicle, which statement was known by the accused 
to be uniirue, in violation of Article of War 95. 

In order to support a conviction of the offense alleged.the record 
must show that the accused: (a) made a certain official statement, (b) 
that the statement was false {c) that the accused knew it to be false, 
and (d) that such false statement was made with intent to deceive the 
person to whom it·was made {CM 262360, Campbell, 4l BR 5S; CM3L67501 
Ortiz-Aoonte; CM 318167, Green; CM 318705, Jackson). 

The evidence shows that two Japanese girls came to the Nagamachi 
Station from their homes in Sendai by street car. The accused met them 
at the Nagamachi Station and transported them 1/4 or 1/3 or a mile to 
. the warehouse in a jeep. 

-Vllen later•questioned by the Provost Marshal about the presence of 
the girls at the warehouse, the.accused freely and truthfully answered 
most of Lieutenant Colonel 'furner's questions. However, 'When asked 
whether the girls had been transported to the warehouse by jeep he 
replied, "No sir" and.stated that they had come from Sendai by street 
car. It may be assumed that the Provost lf.ia.rshal knew that the street 
car tracks did not pass the warehouse and that ha knew that the closest 
point to the warehouse accessible by street car was the Nagamachi Sta
tion. He did not, however, ask the accused how the girls traveled the 
short distance from the station to tho warehouse. 

In view of the fact that the accused frankly and truthfully answered 
other inculpato:ry questions, it appears most probable that he understood 
the question put to him as pertaining to the mode of transportatio:..1 used 
by the girls in traveling from Sendai to the vicinity of the warehouse. 
Three witnesses, who overheard the conversation, testified that the ae
cused stated that the girls rode the trolley- from Sendai to the Nagamachi · 
Station. He did not volunteer information as to how they had gone the 
rest of the way, but he 1ra.s not under any obligation to volunteer incul
pato:ry iri.t'ormation. If we assume that he fully understood the Provost 
Marshal's question, his answer merely amounts to a .:flli1ure to make a full 
disclosure, to a question which, under the provisions of Article of War 
24., he 'WaS under no obligation to answer at all. Failure to make a full 
disclosure is not tantamount to making specified and particularized false 
statement~ with deceitful intent {CM 245866, 1Villis, 29 BR 322; CM 136021 
(1919) Dig Op JAG 1912-1940, SeQt 454 {49)). . 

The language of the Board of Review in CM 262360, Camnbell, 4l BR 58, 
is appropriate in the instant case. 
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"The fact that his selection of language might 
be deemed cagy does not alone justify branding his 
statement a~ a false statement made with intent to 
deceive. Before a conviction of the offense alleged 
can be sustained there must be evidence beyond a 
reasonable doubt, that the statement is both false 
and made with intent to deceive. 'Ihe evidence in 
the instant case does not measure up to this stand
ard" (See also CM 318705, Jackson). 

Accordingly we are of the opinion that the record of trial is not 
legally sufficient to support the findings of guilty of Specification 
l, Charge I. 

7. Under Specification 2, Charge II, the accused stands convicted 
of wrongfully disposing of American goods, to wit, canned fish and 

- sausage, crackers, cigarettes and Pepsi-Cola, by giving the same ,to 
certain Japanese nationals in violation of standing orders. 

It is to be noted that the accused is not charged ltlth misapplica
tion or 'Wl'Ongful disposition of property belonging to arry person other 
than himself. 

It is the theory of the prosecution, and apparently that of the 
reviewing authority, that the sharing of American food, beverages and 
tobacco with guests who are Japanese nationals constitutes "trading in 
American goods with other than American or authorized·personnel11 in 
violation of Circular No. 26, General Headquarters, Far F.ast Connnand, 
10 March 1947, Prevention of Black Market Activities, pertinent extracts 
of which are quoted in paragraph 4 abOV'e. 

'lhe prohibitions contained in Circular 26, are directive in nature 
and became part of the written military law on its effective date, 12 
March 1947 (CM 291176, Besdine, 18 BR !ETO) 181; CM 307465, Danker; CM 
307097, Mellinger, 60 BR 119, 215-216; CM 317064, Johna). 

Since the directive is also penal in nature, it follows that the 
rules ordinarily applied in the construction of penal statutes are ap-
plicable to the construction of the directive in question. · 

It is well settled that statutes must be construed in harmoey with 
their announced or obvious purpose (Humbolt Land Co, v. Allen, 14 Fed 

· (2d) 650, affirmed 274 U.S. 711). The obvious purpose of the directive 
contained in Circular 26, as stated in its title, and its Declaration 
of Purpose, is the prevention of Black Market Activities. 

· As indicated above, the term 11to trade11 is defined in the Circular 
as: 

·7 
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11 To enter into, carr-y on, complete, or perform any 
contract, agreement, or obligation; to buy, sell, loan, 
extend credit, trade.in, deal in, exchange, transmit,· 
transfer, assign, dispose of or receive; or to have any 
form of business or commercial communication or inter
course" (Underscoring supplied). 

The term 11dispose of," upon which rests the determination of the 
problem presented by the instant case, is a broad tenn capable of many 
meanings. In CM J.38679, Frisbie, cited in CM 217868, Schiedinger, ll 
BR 329, 338, it was held that the W<?rds "dispose of 11 might mean any 
one of many. acts, either law.ful or unlawful, such as to arrange, to 
find a plaqe for, to have control or ordering of, to pawn, barter, give· 
away, burn, destroy-, determine the fate of, mortgage, and many others. 
It was said of the words "dispose of" that "Standing by themselves 
"flithout qualification the words have no legal significance." 

Considering the variety of meanings which may be attributed to the 
term "dispose of" it is obvious that the words, as used in the directive, 
must be const:rued as pertaining to such disposition of American goods 
which may lead, directly or indirectly, to their diversion into Black 
Market channels. So considered it is obvious that the social serving 
of reasonable quantities of American foodstuffs to bona fide guests for 
consumption in the presence of the host cannot possibly lead to the use 
of sU:ch foodstuffs in Black Market Activitie_s. 

"General words in a statute should receive a general 
construction; but they must be understood as used with 
referen9e to the subject matter in the mind of the legis
lature., and strictly limited to it. Their meaning may, 
if necessar-y ~e expanded., as may that of narrower words, 
or their meaning may be restricted, and they should be 
so limited in their application as not to lead to in
justice, opression, or an absurd consequence. So words 
of general import in a statute are limited by words ot 
restricted import immediately following and relating to 
the same subject" (59 Corpus Juris., Sec. 580., p. 980 and 
cases cited therein). , 

"By the rule of construction known as 'ejusdem generis,' 
'llhere general words follow the enumeration of particular . 
classes of :r:ersons or things., the general words will be 
construed as applicable only to the person or things of 
the same general nature or class as those enumerated, and 
this rule has been held especially applicable to penal 
statutes" (Ibid., sec. 581, citing First National Bank v. 
~, 206 Fed. 374). 

8 
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In applying the foregoing rules of construction to the instant 
case, we are of the opinion that the gemral term II dispose of" as used 
in the definition of the term "to trad~" pertains to disposition in the 
course of a business or commercial transaction, or in a manner likely 
to lead toward a business or commercial transaction. 

Since neit:ter .fraternization with Japanese nationals, nor the 
entertainment of Japanese nationals was prohibited a.t, the time of the 
alleged offense, it would appear that the serving of reasonable quanti
ties of foodstuffs incidental to social hospitality does not fall with
in the proh:il>ition denouncing the trading in American goods. 

Accordingly we are of the opinion that the record of trial is 
not_ legally sufficient to support the findings of guilty of Specifi
cation 2, Charge n. 

8. The accused is 29 yeax's of age, married, and the father of one 
child. War Department records show that he completed three years of 
high school. He enlisted in the military service on 23 August 1938 and 
served until 26 August 1941, being discharged as a platoon sergeant. 
He re-enlisted on 7 March 1942 and after successfully completing the 
Tank Destroyer Officer Candidate Course, he was commissioned as a 
second lieutenant, Arrey of the United States, on 22 December 1942. Ile 
has successfully completed the Officers Automotive Course at the Tanlc 
Destroyer School, the O!ticers Specia.l Basic Course at The Infantry 
School, am the Parachute Course at The Parachute School. He served 
with the .515th Parachute Infantry Regillent in the European Theater o~ . 
.Operations. Efficiency ratings of record show that he was rated 
"Satisfactory• for the period from 24 April 1943 -qm;il 30 June 1943; 
~Very Satisfactory" from 1 J~ 1943 until 31 December 1943J •Satis
factory" from l January 1945 um;il JO Juna 1945J •very Satisfactory• 
from l July 1945 until 31 D!Scelli:>er l945J and "Excellent• from l J~ 
1946 until 31 December 1946. 

9. Attached to the record of trial is a request .for clemency ad
dressed to the reviewing authority by Lieutenant Colonel Ned w. Glenn, 
the special defense cOW1Sel, wherein it is stated in parta 

112. Lt. Gaddis is believed to have salvagal:>le 
value. to the service because o! his specialized train-
ing am experience with the 81 mm mortar. 

•3. Conviction under the 95th Article of War 
wou1d.bar h;im from serving as an enlisted man. 

"4• It is believed that Lt. Gaddis has corres
pondence sh~ that re requested relief from duty 
as an officer am re-enl.i.stmezrli prior to the date of 
his first offense. 
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115. Lt. Gaddis was an enlisted man in my com
pany before the war, and his service as an enlisted. 
man was exemplary. rr 

10•. The court vra.s legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed. In the opinion of the Board of 
Review the record of trial is legally insufficient to support the find
ings of guilty of Specification l, Charge I, and Specification 2, Charge 
II, legally sufficient to support all other find:i.ngs of guilty and the 
sentence as approved by the reviewing authority and to warrant confirma
tion thereof. A sentence to dismissal is mandatory upon a conviction of 
a violation of Article of Yfar 95 and is authorized upon a conviction of 
a violation of Article of War 96• 

.$~:,,.=..........~-.I&..----~, Judge Advocate ¥-r-~---

( 

-...11~i.:.:·~r.a~,M,j;zl!W='--fl!}{,1::.1111:~l::!'b----' Judge Advocate 

_/4~7zld.;.....;,._~__:1.__y.:;;.,/l_c1"'-k(:::......,t-----'' Judge Advocate 
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JAGH - CM 324352 1st Ind 

JAGO., Dept. or the Army, Washington 25, D. c. OCT : 1~·J7 

TO: Secretary of the Army 

1. Pursuant to Executive Order No. 9556., dated 26 ~ 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in, the case of Second Lieutenant Arden 
M. Gaddis (0-1822872), Inf'antry. 

2. Upon trial by general' court-a.rtial this officer was found 
guilty of ma.king a false official statement. {Spec 1., Chg I) and of 
wrongfully occupying a room in a Japanese house with an enlisted man 
and two Japanese females !or immoral purposes (Spec 2., Chg I) in 

_ violation of Article of War· 95; of wrongfully admitting unauthor~ed 
personn~l 'into a Government warehouse (Spec 1., Chg II); of wrongfully 
disposing ,of American goods to Japanese nationals in violation of 
standing orders {Spec 2., Chg II); of drinking intoxicating liquor nth 
an enlisted man (Spec 3, Chg ll), and of violating curfew regula. tiOna 
(Spec 4, Chg II), all in violation of Article of \Var 96. No evidence 
of previous convictions was introduced. He was sentenced to be dismis
sed the service., and to forfeit all pay and alla,rances due or to become 
due. The reviewing authority approved only so much of the sentence as 
provides for dismissal and forwarded the record of trial· for action 
under Article of War 48. 

3. A summary of the evidence may be found in the review of the 
IX Corps Acting Staff Judge Advocate dated 19 July 1947, which was 
adopted in the accompanying opinion as a statement of the evidence and 
the law, except as it pertains to Specification 1., Charge I (false 
official statement) and Specification 2, Charge II (lfl'ongful. dis
position of American goods to Japanese nationals). The Board of Review 
is of the opinion that the record of trial is legally insufficient to 
support the :f'inaing~ of guilty of Specification l., Charge I (false of
ficial statement) and of Specification 2., Charge II (wrongful disposition 
of .lrrerican goods}; legally sufficient t.o support the findings o! guilty 
of all other charges and specificatio~ and the sentence as approved by 
the reviewing authority and to warrant confirmation thereof. · I concur 
in that opinion. 

Tre accused was an Assistant Post Exchange Officer in charge of a · 
IX Corps Post Exchange Warehouse in Nagamachi, located on the outskirts 
of Sendai, Japan. On the evening or' 29 March 1947 the accused and an·· 
enlisted man transported two Japanese girls .from a :fourth to a third of 
a mile from a streetcar station to a post ~change warehouse in a Military 
vehicle. The g:irls were admitted into a room which was marked nor.r limit.s 
to unauthorized oorsonnel" and the accused shared with them various items 
or foodstuffs, beverages., and cigarettes which he had purchased from a 
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post exchange. At that· time the accused and the enlisted man drank some 
whiskey in the -presence or the Japanese girls. Later in the evening a 
Provost Marshal arrived at the warehouse and questioned the accused. 
Among other questions., the Provost Marshal., who did not recall the exact 
words used, asked the accused in substance whether he had transported 
the Japanese girls to the warehouse in a Government vehicle. The ac
cused replied., "No sir. 11 and stated that they had come from Sendai by 
streetcar. The. evic.ence shows that the girls had in fact traveled. from 
Sendai to the vicinity of the warehouse by. streetcar and had been trans
ported the short distance to the warehouse by a jeep. It appears most 
probable that accused understood the ·Provost Marshal's question ~s 
pertaining to the mode o! transportation used by the girls in coming 
from Sendai,· and be stated that this mode of travel was by streetcar., 
which was true., though only partially so. 

On the night o.t' .31 llarch 1947 the accused and Private First Class 
· Carl c. Parrick went to a Japa.nese home in the company of two Japanese· 
girls. Accused and the soldier engaged in acts of sexual intercourse 
with their respective· girls. A.fter 00,30 on the same night the accused 
and Private Par.rick were found in beds in the same room., each with a 
Ja~ese girl. The curf~ _hour established by competent directives was 
00.30. Competent directives also prescribe that Japanese homes are off 
limits to military personnel after 2,300 hours. · 

. With respect to Specification l, Charge I, it does not a:ppear beyond 
'·reasona.ble doubt that accused fully understood the question propounded or 

com:iously made a .false statement. . 

With respect to Specification 2, Charge n, wherein it was alleged 
that tbe accused had wrongfully disposed -of certain articles of· American 
foodstuffs., beverages ani cigarettes in violation of a Theater directive 
prohibiting the trading in American goods with other than American per
sonnel., it does not .appear that the accused's act of serving such articles 
to his guests falls fairly within the prohibition contained 1n the direc
tive. 

4. The accused is 29 years o! age., married and the· father of one 
child. He has had appraxhlately four years service as• an enlisted man 
and was commissioned as a second 1ieutenant., Army or. the United States., 
upon his graduation .from the Tanlc Destroyer Officers Candidate Course 
on 22 Dece:ir.ber 1942.· Records of tm A.rm:, show that he was rated "Satis
factory" or "Very Satisfactory" from the date of his cOIDllission until .31 
December 1945. He was rated "Excellent" from l July 1946 to 31 December 
1946. · . 

5. Attached to the record or trial is a request for clemency ad
dressed to the reviewing authority by Lieutenant Colonel Ned W. Glenn., 
the special defense counsel, wherein it :is stated in parta 
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112. Lt. Gaddis is believed to have salvagable 
value to the service because of his specialized train
ing and experience with the 81 Ill!Il i::ortar. 

113. Conviction under the 95th Article of i'{ar 
would bar him from serving as an enlisted ?P.an. 

114. It is believed that Lt. Gaddfa has corres
pondence sh~f~ th2t he requested relief from duty 
as an officer and re-enlist.rnent prior to the date of 
his first offense. · 

11 5. Lt. Gaddis was an enlisted man in my company 
befcre the war., and his service as an enlisted tnan was 
exeJnplary. 11 

6. I recoimnend that the findings of guilty of Specification 1., 
Charge I and Specification 2., Charge.. lI., be disapproved, that the sen
tence as approved by the reviewing authority be confirmed but in view 
of all the circumstances recommend that it be commuted to a reprimand 
and for.f'eitm-e of $75 pay per month for three months. 

Accused testified at the trial that t.e has requelfted to be relieved 
from active duty in order' to enlist as a soldier. If the foregoing recom
mendation meets with yo1.u- approval, I propose to initiate action to effect 
his administrative separation from the service as an officer. 

· ?. Inclosed is a form of action designed to carry the foregoing 
recommen:lation into effect., should such recommendation meet with your 
approval. 

2 Incls THO'.AS H. GREEN 
l - Reccrd of trial Major General 
2 - Form of action · The Judge Advocate General 

----------· ------------------------( GCMO 45, 19 Nov 1947) 

• 
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1/iii.R D1'l'ART1lENT (195)
In the Office of The Judge Advoca.te Generd 

Washington 25, D.c. 

JAGK - CM 324396 

UKITED STATES ) 25TH INFANTRY DIVISION 
) 

v. ) Tria.l by G.C.M., convened a.t Ka.gamigaha.ra. 

Priva.te JESSE J. RED.MON 
(HA 18094731), Coni.pany L, 

) 
. ) 

) 

Air Field, Gif'u, Honshu, Japa.n, 3 JW1e 
1947. Forfeiture of $50 per month tor 
six months a.nd confinement for six months. 

,4th Infantry. ) Division Stockade. · 

OPINION of the BOARD OF REVIEW 
SILVERS, McAF:E:E and ACKROYD, Judge Advocates 

l. The record of trial in the case of the above ~d soldier has 
been examined in the Office of The Judge Advocate General and there foU?ld 
legally insufficient to support the findings a.nd the sentence. The record 
has now been examined by the Board of Review and the Board submits this, 
its opinion, to The Juige Advocate General. 

2. Accused was tried upon the following charge and specification1 

CHA.RGE1 Violation of the 93rd Article of War. 

Specificationa In that, Private Jessie J Redmon, Company L •24th Infantry having taken an oath by Special Court-martial 
of Private James Fair, Compa.ey L 24th Infantry before First 
Lieutenant Richard WHughes,.Tria.l Judge Advocate of the 
Special Court-lfa.rtial, a competent officer, that he should 
testify truly, did, at KAga.migaha.ra. Airfield Gifti Honshu, 
Japan, on or a.bout ll'April 1947, willfully, corruptly, a.nd 
contrary to such oath testify in substance that the door be
tween his room and the hall, where the accused was standing 
was open, and that he (Redmon) could see the acouaed (Fair) 
and that the accused (Fair) was not urinating out of the . 
window, and that he (Redmon) saw the accused (Fair) spit out 
of the ~~ndow, which testimoey was a material matter a.nd which 
he did not then believe to be true. 

He pleaded not guilty to and was found guilty.of the charge and specification. 
No evidence of any previous conviction was introduced. He was sentenced to 
be dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor, at such place as 
the reviewing authority might direct, for one year. The reviewing authority 
approved "only so much of the sentence as provides for confinement at hard 
labor for six months and forfeiture of fifty dollars of his (accused's) 
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pay per month for a like period,'' ordered the sentence executed as thus 
modified. and designated the 25th Infantry Division Stockade as the place 
of confinement. The result of trial was published in General Court-

. Martial Orders No. 72, Headquarters 25th Infantry Division, APO 25., 16 
July 1947. 

3. Evidence for the Prosecution 

Captain Elsby Goffinet was a member of a special court-martial appointed 
"by Special Orders Regimental Headquarters" and was present at a session 
thereof at which"Private James Fair was tried on 11 April 1947. Accused 
appeared as a witness in this special court-martial oase and after being 
sworn by the trial judge advocate testified that he was sitting on a looker 
looking out of his door and saw Private Fair standing at a window. Private 
Fair was spitting out the window but was not urinating out of the window. 
Private :F'air was acquitted by the special court-martial "on a secret written 
ballot." According to Captain Goffinet. accused's testimony was, to his 
mind. "one of the decisive factors that nade an acquittal possible" but he 
did not know what influence it might have had with the other members of the 
court (R 4_!, 5). 

Captain Herman A. Ruff was- Rat a Special Court-Martial " on 11 April 
1947. · Accused was a. witness in the case of Priva.te James Fair and arter 
being sworn testified he had observed the actions of Private Fair through 
the open door of his room and that Private Fair was not urinating out the 
window. Accused's testimony was "not the decisive factor but a big factor 11 

in bringing about the acquittal of Private Fair of "the offense" (R 6.,7). 

Second Lieutenant William E. Wilson was assistant defense counsel in 
the special court-martial trial of Private Fair on 11 April 1947. In that 
trial, accused had testified under· oath that he could see Private Fair at 
all times while the latter was at the window and that Private Fair was ex
pectorating out of the window. Accused's testimony was 11 a strong point in 
the case" and Private Fair was acquitted (R 7.8). 

Second Lieutenant vlarren was "present" in the court room on 11 April 
1947 when accused appeared as a witness in the trial by special court-martial 
of Private Fair. Accused stated under oath in the special court-martial trial
that he was sitting on a bunk in his room and through the open door saw Private 
Fair standing in front of a window with both arms on either side of the win-· 
dow. · Accused also testified that Private Fair had not urinated out of the 
window and that he was watching him because he was afraid that Private Fair 
was sick when he went to the window. Private Fair was acquitted by the special 
court-martial (R 9.lo). 

Sergeant Bill Gunther wa.s in his barracks on 24 1Ja.rch 1947 and was 
called from his room by Corporal Washington who said that Private Fair 
"was urinating out of the window." He saw Private Fair standing in the 
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hall and asked him ,if he had urinated out the window but received no reply. · 
At this time the door to accused's room wa.s closed. Before Sergeant Gunther 
was called by Corporal Washington.his door was also closed and,he did not 
see Priva.te Fair urinating out the window. He could not see the door to · 
accused's room before he had been called by Corporal Vfa.shington. The court 
in the instant case sustained the prosecution's objection to defense counsel's 
question to Sergeant Gunther, "ffa.s £accused•iJ door closed or open when 
Private Fair was supposed to be 'pissin~ out of the window?" (R 11,12,13). 

According to the deposition of Private Fair, admitted in evidence as 
Prosecution Exhibit l without objection by the defense, Private Fair was 
tried by special court-martial on 11 April 1947, the trial resulting in an 
acquittal. The strongest testimony in his favor was that given by accused· 
who stated that he could see affia.nt while a.ffiant was standing by the win
dow. The first e.nd second cross-interrogatories e.nd their answers are as 
follCJNs a 

"First Cross-interrogatorya At the time that you were 
accused of standing near the window in the hallway a.nd spitting 
or pissing out of the window wa.s Redmon in a position to see you? 

•Answer& I don't know 
"Second Cross-interrogatory, Was Priva.te Redmon watching 

you from the time you left the window until· you left the hall and 
went into his room? 

•Answer: I don't know. 11 (R l3.14,15J Pros Ex 1) 

Accused's written pre-trial statement was admitted in evidence a.a Prose
cution Elchibit 2 over objection by the defense. This statement reads as 
follows a 

11 1 didn't know anything a.bout Fair's case until yesterday 11 
April 1947. I was outside and Fair called me into the room. He told 

- me he had turned ID:/' name in as a witness for the trial for pissing 
out of the window. I told him I couldn't be a. witness because I 
didn't see it. He said he had already turned in 11\Y' name. I went 
with him to the room he was supposed to have pissed out of the 
window. He told me to sa::, I hadn't seen him which I didn't. I 
couldn't see him beoause he was in the hall and I was in my roOJll 
and the door was closed. He told me to swea.r the door wa.s open. 
He also told me w sa::, I saw him spit out of the window I knew this 
wasn't true, I heard Corporal Washington talking to James Fair 
and then came out of my room. At that time he had his hands on the 
wall a.nd his baok to me. He oould ha.ve been pissing a.t that time.• 
(R 15,16,17J Pros Ex: 2) 

Evidence for the Defense 

Acoused, having been advised of his rights a.a a witness, eleoted totes
tify under oa.th in his own behalf. On the day Private Fair "wa.a supposed to 
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have pissed out the window," aoous ed was sitting on his· footlooker a.nd sa.w 
Private Fair standing at the window in the ha.11. He did not see Priva.te 
Fair urinate out the window. His door was "partly" closed and he oould not 
remember whether he had fully olosed it after Corporal Washington oalled to 
Sergeant Gunther. Someone, whose name he did not know, was in the room 
with him at the tie. He was a. witness a.t the trial by special court•ma.rtial 
of Private Fair on 11 April 1947 and had stated under oath at this trie.l 
that while he was sitting oh his .footlocker he saw F'air walk tot he window 
and spit out of it and that he did not see Fair urinating out of the window. 
Private Fair had not told him to make a statement in oourt and had not come 
to him to talk about the case before trial. !he officer who took accused's 
pre-trial statement had not read it ba.ok to him and accused had not told. 
that officer that he could not see Private Fair beeause he was in his room 
with the door closed. He told the officer what he had said a.t the Fair 
trial with regard to Private Fair urinating out the window (R 18,19,20,21). 

4. In order to sustain a convietion for perjury it must appear that 
the sworn testimony whioh is made the subject of the perjury charge was 
not only willfully fe.lse but we.a also material to the isaue of the judicial 
inquiry before which it wu given. It may be mentioned in passing that 
in this respect it is sufficient to show that the false oath oqnoerned a 
cirownstance tending to prove the issue although such circumstance, by it
self, would be wholly insufficient to prove it (Commomvealth v. Pollard, 
12 Met. (Ma.as} 225J Commonwealth v. Grant, 116 Mass. 17J Commonwealth v. 
MoCartv, .152 Mass. 577). 

In the insta.nt case, neither the charge sheet nor tlle record of trial 
pertaining to the special court-martial proeeedings had• with respect to 
Priva.te Fair was introdueed in evidence. Consequently, we do not ha.ve 
bet'ore us the primary evidence of what the chi.rges and specifioa.tions 
may ha.ve been upon whioh Prin.te Fair wa.s arraigned and of which Ju, wu 
a.oquitted. Also, the record of tria.l now before us contains no competent 
aeconda.ry evideme of what iuue or issues were ret'erred tor· judicia.l 
determination to the speoia.l court-martia.l whioh tried Priva.te Fair. No 
witness in the perjury tria.l of a.caused identified the offense or otfeDSes 
for which Frivate Fair had been placed on trial before the special co.urt
ma.rtial and although accused, in his pre-trial statement, indicated that 
the subject of this tria.l wa.s an allegation that Fair ha.d urinated out 
of a. window, accused wa.s merely a witness in the Fair trial and there was 
no proof that he had actu&.l.ly seen the charges and specifications therein 
or that his statement wa.s the result of aeything more than hearsay informa
tion or conjecture. One officer who had been a member of the special oourt
ma.rtial testified that accused's testimony was "one of the deciaive factors· 
that made an acquittal possible," but he was obTiously incapable of determin• 
ing the effect of a.cous ed' a tea timony on the minds of the other members of 
the court at the time they voted by secret written ballot a.nd he admitted 
as much on the witneas stand. The other witnesses who testified as to the 
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.materiality of accused's testimony in the E'air trial, &n officer who wa.a 
apparently merely a spectator and Priva.te Fair's assistant d~fense ocunael, 
were equally incompetent to express an opinion on this question. ~hether 
certain testimony is or is not material is primarily a question of law to 
be deter.mined in the first inst&nce by the court before which such issue 
properly comes but ultimately by those authoritie1 in the military justice 
system charged with the function of appellate review. In order to pass 
upon this question we must have before us some competent e'rldence of the 
charge or ohargea ~ which the ohallenged testimony e.l.legedly rel.a.tea. 
We are of the bpinion that the reoord of trie.l. herein fails to establish 
beyond a. rea.sona.ble doubt that the testimony giTen by a.ooused in the Fair 
case was ma.terial to the issues.being there tried (CM 1S2662, Rawe, 2 BR 
31,32J CM 205604, Mickey, 8 BR 201,203J CM 220?46, Walling, 13--mr-59). 

Moreover, there exists a special rule of proof' in prosecutions for 
perjury requiring that the falsity of_the testimony charged to be.perjured 
must be established either by two independent witnesses or by one witness . 
who ii supported by independent evidence that 11 inconsistent with the in
nocence of aocuaed (United States v. Palese, 133 F. (2d) 600). Although 
it has been held that such confirmatory testimony may be supplied by the 
admissions of accused made in connection with the perjury prooeeding1 
(United States v. Buckner, 118 F. (2d) 468), here there was no testimony 
or other evidence for aocused's pre-trial admission of the fa.laity of his 
oath at the Fair trial to oonf'irm, the record of tria.l before us being 
barren of proof of such falsity aliunde.a.ooused's admission. Sergea.nt 
Gunther admitted that he oould not see whether a.ocused's door was open or 
not at the time Private Fair was .supposed to have been urinating out the 
window and Private Fair did not know whether or not a.ocused could see him 
at this time. These were the only witnesses who testified on the question 
of falsity. Even if the falsity of allegedly perjured testimony oould be 
established by the less stringent quantum of proof generally deemed suffi
cient in prosecutions for other offenses, the proof herein ,vould still f&il 
to support the findings of guilty, for in any event an accused oam1ot be 
oonvioted upon his unoorroborated oo~ess~on (pa.r. 11•!.• MCM, 1928) • . 

Finally, there ~a another reason why the conviction of thi• a.ooused 
must be set a.aide. In CM 321643, Rowell, the Board of Review, in reversing 
a oonviction of perjury, ha.d occasion to say, , 

• 
"Sufficient evidence was adduced at. the •tria.l in the. in

stant case tending to shn that accused gave false teatime~ 
under form ot oath before a purported speoial oourt-nartial 
and that 1uoh testimony was material to the issues there being 
tried. However, no written or verbal order appointing the :· 
speoi&l oourt having been introduced in e'rldenoe, there is no 
proof that suoh court was duly constituted or, indeed, that it· 
ever existed in legal contemplation. This failure of proof is 
but accentuated by the b.ok of a.n;y showing as to the identity 
or number of the members present a.t the seuion of the speoial 
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court at which accused was tried. This being so, there is 'like
wise a failure of proof that the purported special court-martial 
had jurisdiction over the person of accuaed am the offeru;es he 
allegedly committed, for the entire proceedi?J€S of a court-martial 
which has not been duly constituted are null and void•••• 

nAny oath tal<en before an improperly constituted tribunal 
or one acting beyond its jurisdiction is as utterly without legal 
force and effect as -is that body's decree, judgment or sentence. 
Perjury, therefore, oa.nnot be committed in the course of such Toid 
proceedings•••• . . 

..,iwe. a.re not unmindful of the provi"sions of 18 u.s~c. 558 to 
the effect that a.n indictment for perjury- need not set forth the 
commission or authority of the court or person before whom the 
perjury wu committed, it being sufficient in this respect that 
there be an averment that such oourt or person had a.uthori ty to 
administer the oath. ••• This type statute does not purport to 
change the law of perjury by doing awe:y with the necessity of 
showing that the false testimony in question was given in a judicial 
proceeding or in the course of justice. These statutes have only 
to do with flea.ding a.nd, we think, a.re obviously intended merely to 
abrogate ·cumbersome common· law requirements as to the form of indict
ment in perjury ca.sea~, ••• proof of the proper orga.ni zation of the 
court or due authorization of the person before.whom the oath was 
ta.ken is generally, in oivil criminal practice, supplied by judicial 
notice. ••• Consequently, we are of the opinion that the above cited 
Federal statute oan·have no application to the instant case where 
the appointment and constipution of a tribunal of such transitory 
existence and limited jurisdiction as a court-nartia.l must necessarily 
be· drawn in question." · 

In the eiLrly_ca.se ·or Conner v •. Commonwealth (2 Va. Ca.a. (4 Va.) 30), it was 
held that an indictment for perjury in ta.king a false oath before a. regimen
tal court of inquiry ought to set forth the number of officers sitting upon 
such court so that it. might appear whether or not the court of inquiry was 
legally oonstituted. Although under the Federal statute cited above, as is 
true in all jurisdictions which have adopted in substance,the provisions 
of the parent statute of George II (23 Geo. II, c. 11), it would be unneoes
sary to plead these_ ma.tters today, reference is had to the Connor case merely 
to show the continuing necessity for proof of the proper constitution of a 
court-martial before which perjury has allegedly been committed (Fitch v. 
CoTIDUonwealth, 92 Va.824, 24 s~E. 272,274). In the instant case as"'Inthe 
Rowell oase there was ·no proof of either a primary or secondary nature as 
to the constitution of the purported special court-martial before which ac
cused allegedly perjured himself, nor was any special court-martial order 
promulgatine; the result of the Fair trial introduced. Had such a.n order 
been adduced, it might well have pennitted a fair and legitiim.te assump-
tion that the special court-martial in question had been duly constituted, 
for the reviewing authority publishing a promulgating order has the duty 
to first determine that the proceedings upon which it is based are legal 
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a.nd regular (pa.r a~.~· 1:CM, 1928; CM 323744, Rice, l,:emorandum). 

5. For the foregoing reasons, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings of 
guilty and the sentence. 

~~ Judge Advocate 

---~---;,--l..._f._._~---=--~~=------' Judge Advocate 

_h___~_·...... ...........~----J"""'4,,I.-.....~-· Judge Advocate 
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JAGK - CM 324396 1st Im 

rm, JAGO, Washington 25, D. c. tt.' 

TO& The Secretary of the Army 

1. Herewith transmitted for your action um.er Article of War so¼, 
as amended by the a.ot of 20 August 1937 (50 Stat. 724, 10 u.s.c. 1522) 
and the. a.ct of 1 August 1942 (56 Stat. 732), is the record of trial in 
the case of Private Jesse J. Redmon (RA 18094731), Company L, 24th 
Infantry. · 

_ 2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support the findi~gs of guilty and 
the sentence and, for the reasons stated therein, recommend that the find
ings of guilt-,r and the sentence be vacated, and that all rights, privileges 
and property of which the accused has been deprived by virtue of the find
ings and sentence so vacated be restored. 

3. Inclosed is a form of action designed to effect this 
recommendation, should such actio11-m with your 

2 Inclo TliOIIIAS H. GREEN 
1. Record of trial l/.:a.jor General · 
2. Form of action The Judge Advocate General 

---------------------- ··----------------
( G2M,J W, DA ., 14 Oct 1%7). 
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WAR DEPARTMENT 
In The Office Of The Judge Advocate General (203) 

Washington, D.C. 

JAG~ - CM 324440 

UNITED STATES ) 
) 

v. ) 
) 

Private MAURICIO !BANES ) 
(10315678), Battery C, . ) 
2011th AAA Slt. Battalion ) 
( Type C) (Ps) (Prov), ) 
Headquarters Special Troops, ) 
AFWESPAC, Aro 707. ) 

PHILIPfllff..S-RYUKYUS COMMAND 

Trial by G.C.M., convened at 
PHIBCOM, Aro 358, 16 May 1947. 
To be hanged by the neck until 
dead. 

OPINION of the BOARD OF REVIEW 
JOHNSON, SCHENK]N and KANE, Judge Advocates 

l. The Board ot Review has ax:amined the record of trial in the case 
of the soldier named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the rollowing Charges and Specifications: 

• CHARGE I: Violation of the 92nd Article of War. 

Specification 1: In that, Private Mauricio !banes, Battery C, 
2011th AAA Slt Bn (Type C) (PS) (Prov) did, at Military 
Police Center, Mandaluyong, Rizal, Philippines (AFO 900), 
on or about 15 November 1946, ld.th malice aforethought, 
willl'ully, deliberately, feloniously unlawfully, and with pre
meditation kill one Captain Jacinto P. Lazo, FA, a human 
being b:, shooting him ld.th a carbine. 

Specification 2: In that Private Mauricio !banes,· Battery C, 
2011th AAA Slt Bn (Type C) (PS) (Prov) did, at ll:Uitary 
Police Center, Mandaluyong, Rizal, Philippines (APO 900), 
on or about 15 November 1946, with malice aforethought, will
fully, deliberately, .feloniously unlawfully, and with pre
meditation kill one Private Anastacio Y. Casino, a human 
being by shooting him with carbine. 

CHARGE II: Violation of the 93rd Article of War. 

Specification 1: In that Private Mauricio !banes, Battery C, 
20llth AAA Slt Bn (Type C) (PS) (Prov) did, at Military 
Police Center, Mandaluyong, Rizal, Philippines (AFO 900), 
on or about 15 November 1946, with intent to do him bodily 
harm, commit an assault upon Private Simeon Biescas, by 
will.fully and feloniously shooting him in the hand, with a 
dangerous weapon to wit, a carbine. 
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Specification 2: In that Private Mauricio Ibanes, Battery C, 
2011th AAA Slt Bn (Type C) (PS) (Prov) did, at Military 
Police Center, Mandaluyong, Rizal, Philippines (Aro 900), 
on or about 15 November 1946, with intent to do him bodily 
harm, commit an assault· upan Starr Sergeant .Antonio Panaligan, 
by will.fully and feloniously shooting at him with a dangerous 
weapan to wit, a carbine. 

Specification 3: In that Private Mauricio Ibanes., Battery C, 
20llth AAA Slt Bn (Type C) (PS) (Prov) did,. at Military. 
Police Center, Mandaluyong, H.izal, Philippines (APO 900), 
on or about 15 November 1946, with intent to do him bodily 
harm, commit an assault upon Sergeant Alberto Mendoza, by 
willfully and feloniouslY, shooting at him, Tdth 'a dangerous 
weapon to wit, a carbine. 

Accused pleaded not guilty to, anci was found guilty of all Charges and 
Specifications. No evidence o! arrr previous convictions was introduced. 
He "Wll8 sentenced to be hanged by the neck until dead, all members or the 
court present concurring therein. The reviewing authority: approved the 
sentence and forwarded the record of trial for action under Article of 
War 48. 

3. Evidence for the Prosecution. 

At approximately 1730, 14 November 1946, at Mandaluyong, Rizal, P.I., 
accused and other members of a security guard detail was riding to their 

· respective posts in a government truck. While enroute, accused and 
Private Casino became engaged in ,an argument which culminated in a fiet 
fight until it was stopped by Area Sergeant Sagoe (R. 7, 8, 16, 21). 

The following day, 15 November at about 1730, as the guard was forming 
for roll call at the Military Police Station in Mandaluyong, accused 
pushed Casino to the front of the formation and shot hi.Ill twice with his 
carbine (R. 8, 17). Casino fell to the ground and the formation started 
to "scatter and take covArl1 (R. 27, 39). Accused then pointed his carbine 
toward Stai'! Sergeant Panaligan and Sergeant Mendoza who were standing in 
front of the formation, fired one shot at them and as they started to run 
fired again but neither shot took effect (R. '.39, 42). · Accused then ran 
in the direction or the ofricers I club and barracks where he met Captain 
Lazo. He "yelled, you Captain'' and fired two shots 1'hich struck Lazo in 
the chest (R. 28, 32, 33). Olring the melee, Private Bieacu wu struck 
in the arm by a bullet 1'hile running for cover (R. 44). Immediately- ai'ter 
Captain Lazo .fell to the ground Sergeant Mory shot accused in the shoulder 
and Private Malle disarmed him (R. 27, 32) • AccusedI s carbine had one 
shell in the chamber and one in the magazine when Malle took it from him 
(R. 32). 

Accused, after being warned of .his rights signed a sworn statement 
on 20 November 1946 as follows: 
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"That on or about 1740 hours, 14 November 1946 just after 
the formation, while walking towards the truck Pvt. Casino 
stepped and kicked my legs. In f'act, he did this several times 
to me already and called me 11 pataypatay" 'Which means "very- slow".· 
I warned him this ti.me, and all he said was he was not afraid as 
he is a Manila "canto11 (comer) bo1. Vlhile we were on the truck, 
we quaz,-elee and !ought. The driver stopped the truck, and so he 
jumped out of' the truck ahead of'. me and pulled me out. We then 
had a fight but Sgt Sagoc and one other separated us. I sustained 
a black eye so that I was restless in my post that night. I had 
a hard feeling against him and had an intention to get even. When 
the relief' truck picked us the night o! the 14th I wanted to talk 
to him but he ignored me, so in return I told him to be care!ul.. 

"That afternoon, 15 November 1946 I had an intention to shoot 
him for I am afraid he might shoot me first. In the formation, soon 
as I came my gun was loaded and told him Pvt Casino to prepare. 
Before he can pit his magazine to his carbine I fired at him twice. 
He !ell and knowing he is dead., I don't know what I did next. I 
!ired at the two Sgts and everybody ran. So I went to the Office 
of' Battery 11C" to report the matter but everybody ran and I did not 
see any body in the office. I went to Batter7 "B" to report but no 
body was there. So I walked towards the Guardhouse but I met. 
Captain Lazo. I told him sir to help me. He asked me what Batter7 
I belong and when I told him Batter7 "C"., he told me to go to my 
Batter1. I was down the ladder already and when I turned my back 
somebody fired a shot. I thought he fired the shot so I raced towards 
them and fired two shots. I saw him f'all. I was tired and weak 
already as blood was coming out from my right shoulder, so I laid 
down and rested., and I !elt they got my gun. 11 

Autopsies were performed on Captain Lazo and Private Casino at the 
19th Medical General Laboratory on 16 November 1946 and the cause of death 
was round to be gunshot wounds of' the chest and abdomen in each case {Pros 
Ex:a I, III). • 

4. Evidence !or the Def'ens!• 

'After being.advised of his rights as a witness., accused elected to 
testify- under oath (R. 57) to the eftect that Casino challenged him to 
tight on 14 November because "he had a grudge against me" and that Casino 
kicked him several times prior to the encounter. (R. 58). When Sergeant 
Sagoc stopped the tight., Casino told accused., 11From now on you be careful~ 
I will get you someday** * From now on you be careful of your life. 
You say- your pra.y-ers. There is a someds.7 yet that I will get you" (R. 59). 

On 15 November when the guard was forming he saw Casino bring "his 
carbine don and loaded it with bullets. When I saw him doing that I 
loaded my carbine and I stepped one step backward, then I shot him two 
times and he !ell do-wn" (R. 59). He. then explained that he did not know 
it Casino's carbine was loaded or not but he saw him "cock it." He shot 
Casino because 11! still remembered his ·threats to me before and I thought 
he was going to shoot me." He then weni;, toward the guardhouse where he 
met Captain Lazo; he told him what had occurred and was advised to report 
to his bat~ery comnander but when he started awq from. the Captain he 
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heard "three shots fired*** felt that I was shot*** fe11 do"Wll 
and heard some more shots like coming from an automatic rifle" (R. 60). 
He heard someone shout, "cease firing" and then lost consciousness. 

5. Murder is the unia.wful killing of a human being' with malice 
aforethought, without legal justification or excuse. The malice may 

.. exist at the time the act is committed and may consist of knowledge 
that the act which causes death will probably cause death or grievous 
bodily harm (MCM, 1928, par. 148,!, pp. 162-164). The law presumes· 
malice where a deadl.7 weapon is used in a manner likely to and does in 
fact ca.use death. An intent to kill may be inferred from an act of 
accused which .mani!esta a reckless disregard of human life. 

The evidence cl:e.rly establishes the deliberate and intentional 
killing of the two deceased and the three assaults with a deadly weapon 
upon three other fellow soldiers. The shooting of deceased Casino was 
not done 1n self defense as contended by accused. He admitted that he 
did not know whether deceased.1s weapon was loaded and the evidence is 
entirely insufficient as a matter of law to prove justifiable homicide. 
The killing of Captain Lazo and the assaults on the other soldiers can 
only be explained by the fact that after the shooting of Casino accused 
was excited and took this course of action to prevent apprehension or 
at least any- interference on the part of those present. The fact that 
the evidence fails to show any- ill will or "hard feeling" by accused 
againet those killed or injured except Casino is immaterial. The Manual 
for Courts-llart.ial states that ''when a man fires into a group with intent 
***he ie guilty of an assault with intent * * * on ea~h member of the 
group" (par. 1491, p. 179) and also "when the accused acts in reek.less 
disregard of the safety of others it is not· a defense that he did not 
have in mind the particular person injured" (par 149n, p. 180). 

Every necessary element of the offenses charged was proved beyond a 
reasonable doubt. There is no indication that accused had been drinking; 
he was examined prior to trial by- a board of medical officers of the 
10th General Hospital on 7 March 1947, after a prolonged period of hos
pitalization and observation and was found to be able, at the time of 
the alleged offenses, to distinguish right from wrong, to adhere to the 
right, and at the time of the trial, to cooperate intelligently in his 
defense. No issue of insanity was raised at the trial. 

6. The charge sheet shows that accused is 26 years of age. He 
enlisted at Ala-e, P.I., on 15 June 1946 for three years with no prior 
service. The clinical abstract attached to the report, of' the board of 
medical officers who examined accused states that he sustained numerous 
grenade wounds while serving as a guerilla. He completed the third 
grade in grammar school and has no record of' difficulties with the civil 
authorities. · 

7. The court was legally constitutf.ld and had jurisdiction of the 
person and the o!tensee. No errors injuriously affecting the substantial 

' rights or the accused were committed during the trial. For the reasons 
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JAGQ. - CM 324440 1st Ind 

VID, JAGO, Washington 25, D. C. 

TO: The Secretary of Viar 

1. Herewith transmitted for the action of the President are the 
record or trial and the opinion of the Board of Review in the case of. 
Private Mauricio Ibanes (10315678), Battery c, 2011th AAA Searchlight 
Battalion, (PS) (Prov), Headquarters Special Troops, AF'i'JESPAC. 

2. I concur in the opinion of the Board or Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. 

· 3. The charge sheet shows that accused is 26 years of age. He 
enlisted in the Philippine Scouts at Al~, P.I., on 15 June 1946 for 
three years with no prior service. The clinical abstract attached to the 
report of the board of medical officers 'Who examined accused states that he 
received numerous grenade wounds 'While serving as a guerilla. He com
pleted the third grade in grammar school and has no · record of difficulties 
with the civil authorities. 

-4. - I recommend that the sentence be confirmed but in view of all the 
circumstances of the case including accused's apparent fear of.deceased 
Casino because or their previous encounter and the fact that accused's 
actions subsequent to the shooting of Casino were impuisive and were 
accomplished while accused was in an excited condition, recommend that the 
sentence be commuted to dishonorable discharge, total forfeitures and 
confinement at hard labor for the term of his natural life, and that as 
thus collllmlted the sentetlce be carried into exec,ition. I further recommend 
that the Unite1 States Penitentiary, McNeil Island, Washington, be desig-
nated. as the place or confinement. · 

~ .~ ~ 

5. Inclosed are a draft of letter for your signature transmitting 
the record to the President for his action and a form or Executive Action 
designated to carry into effect the foregoing recolll!l!.endation should such 
action meet with approval.. 

\_~i t.~-~-_'J 
3 Incls THOMAS H. GREE>l 

l. Record of trial Major General 
2. Draft of letter for The Judge Advocate General 

Secretary of War 
3. Form. of Executive Action 

( GC?!.O 310, 28 Aug 1947) • 
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DEPARTMENT OF THE ARll.Y 
IN THE OFFICE OF THE JUDGE ADVOCATE GENER.AL (20?) 

WASHINGTml 25, D. C. 

JAGH - CM 324445 

UNITED STATES ) PHILIPPINES-RYUKYUS CO}JMAND 
) 

v. ) Trial by G.C.M., convened at 
Headquarters PHIBCOlI, PHILRYCOM, 

Friva.te HABER SPENCER, JR APO 358., 7 and l6 May 1947. 
(l8lO46O6), 625th Port ) 

~ 
To be hanged by the neck until 

Company, Transportation ) dea.d. 
Corps. ) 

OPINION of the OOARD OF REVIllll 
HOTTENSTEIN, GRAY and LYNCH, Judge Advocates 

---·---
l. The Board of Review has examined the record of trial in the case 

of the soldier named. above and submits this, its opinion., to The Judge 
Advocate General. 

2. The accused wa.s tried upon the following Charge and Specification: 

CHARGE: Violation of the 92nd .Article of War. 
' 

Specification: In that Private Haber Spencer Jr., did, in con
junction with Private. First Clue William L. Rhodes, 3963d 
Truck Company and Private Samuel Vl. Henderson, 3526th Truck 
Company, at Manila., Luzon, Philippine Islands, on or about 
27 October 1946, with malice aforethought, wilfully., deliber
ately, feloniously-, unlawfully and ldth premeditation kill 
one John P. Butler, a human being, by shooting him in the bod,Y' 
with a carbine. 

The accused pleaded not guilty to and was found guilty of the Charge ·and 
Specilication. Evidence of one previous conviction by general court
martial was introduced. All the members present at the time the vote W8.8 
taken concurring therein, accused was sentenced to forfeit all pay and 
allowances due or to become due., and to be hanged by the neck until dead. 
The ravining authorit;r approved the sentence a.nd forwarded the record of 
trial f'or action under Article of War 48. 

3. Evidence .fbr the Prosecution. 

Private Carl Kemp, Compan,r "C", 97th :EDg:1.neer General Service Battalion, 
APO 74, testified that at about 2ll5 h01.1r111 on the night of 27 October l 946, 
as he wu walld.ng down the road between the otf'icers I quarters and the 
"PX", a jeep approached and stopped beside him. Someone e&id, "get in., 
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Kemp", and he did so. Sergeant Vincent Milton was the driver or the 
jeep, and riding therein were Sergeant Nelson and Privates Butler, 
Martin, Henderson and Rhodes (R. 14, 15). The jeep proceeded to a corner; 
where all its occupants got out, and Martin and Butler were searched by 
Nelson. At that time., accused came up., and asked futler if' he was the 
one who started the trouble the night before. Nelson then told witness 
that accused and Butler were supposed to have a fist fight, and he 
(Nelson) did not want them to .fight around the Enlisted Men's Club., as 
it might cause the club to be closed., and that WJ.ton was going to take 
them to the road ahead 'Where they could fight. Milton said witness 
"could go alo~g to keep anyone .t'rom drawing weapons." Then all the parties 
named, except; Nelson., got back into the jeep., and it proceeded down 
tspania Avenue VJbere it stopped and all parties dis.moWlted (R. 16)., 
except; Milton., who turned. the jeep around and started back (R. 17). 
During the ride accused was "upset"., and was talld.ng with Butler about 
the latter having accused's friends put in the stockade (R. 28). At 
this time Rhodes and Henderson each had a carbine, and the accused., as 
he got out of the jeep, picked up a "sub-Thompson" (R. 17). Butler 
was unarmed (R. 24). Witness said that the .t'ollowing then occurred: 
Henderson hit Butler and knocked him down; Butler got up; someone said 
"It's your turn now., Spencer", and accused hit Butler with his fist and 
knocked him do'Wil; Butler g_ot up again; Henderson fired a shot and 
Butler grabbed his stomach '·and fell; the rest o.t' the party started 
walking away., but Rhodes turned back and fired a shot with his carbine. 
The party then went back to the Fllllsted Men's Club (R. 17, 18). Dw-ing 

, this a!.t'ra:, accused and Butler were talking, but witness didnI t remember 
what was said (R. 2l, 22). · 

- Alvin J. Martin., who had been discharged .t'rom the Army., was a 
witness !or the prosecution., and testified that on or about 27 October 
1946 he was in the Army and that on that night he saw accused .t'or the 

11PX11, .t'ir(t time in a jeep outside the next to his out!it, near Manila. 
Witness was with Butler at the time., and accused. jumped out of the jeep 
and told the two o.t' them to get into it (R. ,40). Witness stated that 
they had no choice but to obe1 the order, "because we was surrounded 
and they all got guns" (R. 41). He then testi.t'ied: · · 

"We got into the jeep and drove to a corner of the 3526th 
Motor Pool e.nd when the jeep stopped., Spencer (accused) told us to 
get out of the jeep. Entler stepped out of the jeep; I stepped 
out of the jeep. Then Spencer slapped Butler and put a gun on 
Butl~r•s stomach and he said., •Yes, this is the fellow that pulled 
a gun at me. 1 So Nelson called Spencer and Kemp on the"side and 
told them something., but I didn't hear. So after Nelson talked with 
them., they approached the jeep and Spencer told us to get·into the 
jeep and Nelson told the driver to •take them down to the old 93rd 
and let them go. 111 

***** 
1'We got into the jeep. Nelson told Spencer to take us to the 

old 93rd. When we got there., Spencer said it was not enough, and 
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so the jeep drove on a little further and then Sgt 1iilton, the 
driver of the jeep, made a •u• turn and w~ all got out and after 
we got out, he turned out the lights and drove off. Spencer hit 
Butler in the face and when he got up, well, Kemp had the clip 
of the Thompson and he hit Butler over the head, and Rhodes - no, 
not Rhodes - but he hit hi.rn with a carbine. 11 (R. 41) 

And later, on cross-examination: 

11 ~. I understood you to say that someone said, 1Give it to him 
on the left side. 1 What do you mean b,1 that? 

11A. Henderson, he was standing in front of Butler with a carbine 
and Spencer walked to him and told him, 1Give it to him on 
the left side.• It looked to me that they were going to shoot 
him. 11 (R. 44) 

11Q.. Then it is possible that so:neone else could have said, 1Give 
it to i.lim on the left side1 ? 

11 A. No, sir, because I was standing here and Rhodes was standing 
here (the witness indicated that Pvt. Rhodes was standing on 
his left) and Spencer was standing here with Henderson standing 
there (the witness again indicated that Pvt Spencer was standing 
on his right side and Pvt. Henderson was on the right of Pvt 
Spencer) and I didn't exactly say anything but I was listening; 
So I seen Spencer went over to Henderson and said to him., 
1Give it to him on the left side.• 

11~. Did you recognize it was Pvt Spencer's voice? 

11A. I didn't recognize his voice but I saw him. 11 

****** 
"(.t. Could it have been possible that although Pvt Spencer was 

standing on your side, someone else said it? 

"A. It could have been possible but I was looking in his mouth 
when he said it. 

11Q. Was anybody talking at this time? 

11A. No, sir., except Pvt Spencer." (R. 46} 

And on eYRZD:i nat.ion by the Court: 

11(.J.. Do you remember what you said awhile ago when you were asked 
the question, 1Did Pvt Spencer fire a shot7 1 and you started · 
to reply, 1No, sir, Spencer didn't fire a shot but he gave 
the orders', do you rer.1ember that? 
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11A. Yes, sir, I do. 

11~. ,·,bat do you mean by that remark that Pvt Spencer gave the 
orders?' 

11A•. Vihat did I mean by that? Spencer, he gave the order to shoot. 
Spencer had the sub-Thompson but he didn I t fire a shot but 
called to Henderson, he wal.ked over to Henderson, leaned over 
to him and told him 1to give it to him on the left side. 111 (R.47) 

Private Rhodes and Henderson also testified for the prosecution. 
Rhodes testified that he was on the corner near the Enlisted Men's Club 
on the night and at the time stated by Kemp and Martin, when accused 
cal.led to him (R. 31), and told him to go with them (R. 32). From there 
until the jeep stopped at the scene of the affray, his testimony parallels 
that of Martin and Kemp. From that point, his testimony was as follows: 

11~. And then what happened? 

11A. Everyone got out of the jeep. Spencer told the driver, 1 You 
can return if you want to', and the driver said, 1What are you 
going to do with these weapons?• 10h, yes', he said and took 
the carbine and gave it to me and then he took the other carbine 
and gave it to Henderson and he got the sub-machine gun and 
then the jeep pull off. I slung the rifle on my shoulder and, 
at that time, I asked where the Filipinos were supposed to be 
because the Filipinos were making trouble at that time. ~pencer 
said that there were no Filipinos - it was Butler. They were 
supposed to have a fight. So I said, 'That don't concern me. 1 

And about that time, ~pencer talked to Butler, 'Vlhy' did you 
pull a .45 at me that night 1? And Butler said, 1I didn't strike 
you' , and then Spencer struck Butler, and when Butler got up, 
Henderson next struck Butler and when he got up again, Spencer 
struck him again and Butler went down. 

11~. Then what happened? 

' 11A. So before Butler got up the last time, Kemp struck him with a 
magazine or clip of the sub-Thompson. From that time, Kemp 
grabbed Butler and stomped him in the face. Then Kemp said, 
'What have you got to say? 1 And then Butler was struck by 
Spencer with a carbine. 'l'hen Martin came up and said, •,ihat 
is all this about'l 1 and I said, 1I don't know. Let's get out 
of here.' And so me and Martin started back toward the high
way and then I heard a shot. I turned around and I saw Butler 
was on the ground, and I said to Martin., 1We 1re in trouble. 
Let's get out of here.' Then I heard another shot and we run 
and when I looked around I saw Spencer; he was removing the 
jacket from Butler and he put it in his hands, and then we 
started back to the Enlisted Men's Club. 11 (R. 32, 33) 
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On re-direct examination he gave the follorlng testimony pertinent to 
accused's leadership of the party: 

11 \o!. 1iho pointed out the direction that the jeep was to go when 
you le!t in front o! the 3526th Motor Pool? 

""· Private ::Spencer, sir. 

"Q. V,no told th~ dri·,rer o! the jeep where to stop ii' it did stop? 

11A. PriYate Spencer, sir. 11 

*·ll-**** 
111.l. Who if anybody- gave the most instructions i'rom the time you 

le!t i'rom the 3526th Motor Pool to the time you stopped and 
the jeep was turned around? 

"Ji.. The only one I heard saying anything was Spencer. 

11Q. i'ias Pvt Butler armed when you got to where the jeep turned 
around? 

11A. I don't know. 

11Q. Did you see him use eny arms? 

11A. No., sir. 11 

****** 
• 

11Q.. How can you explain the three guns that were en the scene 
or the incident? 

"A. I told. you that the weapons were in the jeep when I got to 
the jeep and the weapons were not passed around until the 
driver said, 'v.nat e.re you going to do with. the weapons?' 
and Spencer said, 1We'll keep them here. 1 

11Q. Did Pvt Spencer have a weapon _when he struck Pvt Butler? 

11A. Yes, sir. 

11Q. Did Pvt Henderson, at that time, have.a weapon? 

11A. Yes, sir, he had a weapon." (R. 34, 35) 

Henderson testified that at about 1930 hours on the night stated 
by the Qther witnesses, he was in a bar with Kemp, during which time 
Butler and Rhodes had an argument, and that after the noise quieted 
down Kemp told witness 1'v'ie wanted to get that !ellow11 (Butler). Later, 
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witness left the Club (R. 36). His testimony as to the events which 
followed was: 

11~. And then what happened? 

11A. I just keep walking around and then I decided to leave to go 
to my girl friend's house. When I left the club, I passed 
the officer's quarters. 

11~. Looldng at that sketch, "Will you ·show the court where this 
club is that you speak of? 

11A. (The ·witness pointed to the Enlisted Men I s Club drawn on the 
sketch) and there was a pass running from the club through 
the street to where the PX is on. So I goes o~t of the club, 
I gets on the street, passing the officers' quarters, to where 
the PX is. By the time I got there in front of the PX, I was 
called by someone from a jeep parked in front of the PX, and 
I foW'ld out later who called me. It was Spencer. Private 
Spencer got out of the jeep and called me and he asked me to 
come with him. He said that some civilians were starting some 
trouble. So I went with him because I thought he was telling 
the truth since we had been in trouble ~"i.th some civillens. 
When I got to the jeep, there ,1as Sgt Milton, Sgt Nelson, 
Pvt Rhodes, Pvt Kemp, Pvt Martin, and Pvt Butler in the jeep, 
and we got in the jeep. The jeep turned around and went down 
to here (the witness pointed to a side of- the 3526th Motor 
Pool) in the 3526th Uotor Pool and ,men we got in front of 
the gate of that motor pool, the jeep stopped and Spencer, he 
asked them to get out of the jeep. All of the fellows got out 
including myself, and v.'hen Pvt Spencer was talking, he had 
Pvt Martin and Pvt Butler standing and each patting him down. 
At that time, I didn't pay no attention to it because I had 
my mind on what Spencer told me, and he said, 1Let 1s go' and 
we all got back into the jeep. 

11Q. And you reci.em.ber who said, 'Let's go 1 ? 

11 A. I just heard he said, 1Let 1s go. 1 And we all got back to the 
jeep, but Sgt Nelson went back across the street to the PX, 
a.nd ,1e all went on, and then we hit Espania Avenue and we cut 
to the right and when we got about a quarter of a mile, when 
we got there, Pvt Spencer said, 1This _is far enough. 1 And 
then the sergeant who was driving, I said it before but I can't. 
recall his name, he made a 'U' turn and then we all got out. 
When we all got out, Spencer told him to go ahead and he drove 
off. Spencer then gave Rhodes a carbine, he gave Pvt Kemp a 
sub-Thompson, and I got the other ca.rbiue, and before going 
on the back of the road, Spencer, he picked up the magazine of 
the sub-Thompson and he gave it to Ke.mp, and then he tells me 
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to stand there on the road ~ case any civilians come up., 
I was to let him know. And they went back off the road. 
I stayed there on the· road for about., let's say., between 
five and ten minutes and then I heard a shot. When I heard 
a shot., I heard clutters near me and I saw they were coming 
out of the bushes. I asked Pvt Spencer who shot and he said., 
'Don't worry.' And we got back to the Enlisted Men's Club. 
I found that all of us that went were all there., and Pvt 
Spencer said., 1I 1ll take the weapons,' and he took the 
weapons and I went back to the club in my outfit. 

11Q. Who, if anybody, gave the most instructions that night? 

11 A. There was only one g:tving orders. 

11Q. 'Who was that? 

11A. That was Pvt Spencer. 

11Q. Did Pvt Spencer tell the sergeant who was driving the jeep 
what to do as to stopping, turning, or where to go? 

11A. He told him., the sergeant., to get us to Espania Avern1e then 
Spencer said., 'This is far enough' and after we dropped off, 
he told him to go ahead. 

11Q. .In or near what city did all these 'happen? . 

11A. This was in .Manila~ Luzon, Espania. 11 (R. 36, 37). 

The fact that Butler was killed as a result of gunshot wounds was 
established by Dr~ Salafranca, Assistant PatholoE;ist of the 3rd Medical 
General Laboratory., who assisted in the autopsy {R. 8, 9; Pros Elc 2). 
Witness estimated that Butler died about 0600 or 0700 hours on 28 October 
1946 (R. 10). 

It was established by competent evidence that accused was in the 
military establishment at the time. 

4. The Law Member explained to accused his rights as a l'dtness, 
and accused elected to remain silent (R. 53). · 

5. After the prosecution rested., the defense made a motion 11which 
bars jurisdiction of this court on the ground that the Trial Judge Advo
cate has not proved that the man was subject to military control on 27 
October l 94611 (R. 50) • Further ' evidence on this point was then intro
duced (R. 51, 52)., at the conclusion or which the court denied the motion. 

The record reveals the follovd.ng with reference to accused's statllll: 
He was arraigned as Private Haber Spencer., Jr., and pleaded not guilt7 
to the specitication so describing him. (R. 4., 5). Captain Haskins 
identified accused as Private Spencer, and stated that on 27 October 
1946 accused had been in witness' company !or approximately two months 
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(R. 13), and that while he couldn't say definitely that accuse_d was in 
the military service of the United States, he had no reason to believe 
that accused was not in the Army of the United States (R. 13, 14). 
Witnesses Kemp (R. 17, 24, 25, 27, 28, 30)~ Rhodes (R. 34), Henderson 
(R. 35, 36, 37, 39), and Martin (R. 46, 48J each referred to accused 
as Private Spencer. Witness Martin al.so testified that on the night 
of 27 October 1946, at the scene of the murder, accused was in military 
uniform (R. 43). Captain Doyle stated that on 18 February 1947, during 
an official investigation, a First Sergeant told witness in the presence 
of the accused, that accused was a member of the First Sergeant's 
organization, the 625th Port Company, on 4 October 1946, and accused 
was subsequently treated as a member of the Armed Forces of the United 
States (R. 52). After the return of the findings by the court, the 
trial judge advocate read data as to pay and service of accused, which 
he (accused) admitted to be correct (R. 55). 

Jurisdiction is a fact and not a·matter of pleading (Givens v. 
Zerbst, 255 US 1). In considering the motion of the defense the c;ourt 
had before it the accused's plea to the general issue, his admission 
of the correctness of the statement concerning his army service, the 
charge sheet (w,hich is a part of the record of trial (CM 258081, Renfrow, 
5 IR (E!O) 243; Dig Ops JAG, 1912-1940, sec 390 (1), p. 194)), and the 
testimony of several witnesses. In the opinion of t_he Board, these 
were ample facts upon which the court could base its decision as to 
whether the accused was in the. military service, and in so deciding we can 

. see no error. (See CM 304993, ~); 15 m (E!O) µ7)". 

6. Consideration of the -entire record reveals that the following 
facts are undis?,tted: 

That on 27 October 1946 a soldier named Butler was forced b1 accused 
to get into a jeep containing, with the exception of Martin who was torced 
to enter the jeep along with Butler, other occupants who were there at 
accused's invitation, and that accused was in charge ot the party. That 
during the journe1 in the jeep, accused argued with Butler, and charged 
him of having accused's friends put into the stockade. It is obvious 
that accused intended that the aftra1 was going to be more than a mere 
fisticuffs, for though Butler was unarmed accused armed himself with a 
11 sub-Thompson11 and armed each or his accomplices Hender.son and Rhodes 
with a carbine. Accused picked and armed his accomplices and with a 
display of arms .forced Butler to accompany him. He selected the spot 
for the tight and gave all the orders. He was without doubt the ring
leader of the 11 gang11 whose unprovoked attack on an unarmed man resulted 
in a brutal homicide. There is some conflict of testimony as to who 
actually fired the shots, but such might be expected when a group or 
unprincipled. men, joined. together in the commission ot a felony, are 
apprehended and brought to a court of justice after the successful 
accomplishment of a crime. But it is without dispute that accused, Rhodes 
and Henderson were all present and were the onl1 ones armed and that 
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Butler died as a result of gW1shots fired at this time and place. Kemp 
testified that Henderson and Rhodes fired the t,10 shots, and Martin, 
obviously not an acco~plice in the hom.tcide, confirmed Kem.p's testim.ony 
and testified further that Henderson, who fired the first shot, did so 
on order of accused. This testimony, together with the other facts and 
circumstances set forth in the record, furnish more than adequate basis 
for the finding that accused was guilty of the Specification and the 
Charge. · 

.Murder is defined as the unlawful killing of a human being with 
malice aforethought. "Malice aforethought may exist when the act is 
unpremeditated. It may mean anyone or m::>re of the following states of 
mind preceeding or coexisting with the act or omission by which death 
is caused: An intention to cause the death of, or grievous bodily harm 
to, any person * * *11 (MCM, 1928, par 148-2,). The law presumes malice 
where a deadly weapon is used in a manner likely to and does in fact 
cause death (1 'Wharton's Crim. Law, 12 Ed. 1932, Sec 426, pp. 654, 655). 
The facts established by clear and consistent evidence introduced by 
the prosecution make out a strong case of murder. No justification for 
the act of accused or of his accomplices is revealed in the record. 

The Specification alleges that accused in conjunction vd.th Rhodes 
and Henderson killed Butler. Since the crime in question is alleged as 
having been-accomplished by group action, it is only necessary, in order 
to sustain the .findings of guilty, that the proof show that the fatal 
shooting resulted from the concerted action of the group. It is not 
necessary to show that accused himself did the shooting. The doctrine 
which imposes responsibility upon a principle for the act of his agent 
1n the perpetration of the crime is a very ancient one. (~ v. Jenkins, 
94 Am. Dec l'.32; United States v. ~ (Fed Cas. #16, 196; CM 248793, 
Beyer et al, 50 BR 2l - 37). It is apparent here that accused is guilty 
of the murder of Butler as charged. 

7. The charge sheet sholfS that accused is 24 years of age and that 
he enlisted in the Arm:., on 17 April 1942, for the duration plus six months. 

8. The court was legally constituted and had jurisdiction over the 
accused and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial•. The Board of 
Review is of the opinion that the record of trial is legally sufficient 
to support. the finding of guilty and the sentence and to warrant confirma
tion of the sentence. Death or imprisonment for life is mandatory upon 
a conviction of murder in violation of Article of War 92. 

, Judge Advocate 

'. , .. -
/1. ~ I)• ' • ' . · J d Ad t ___......,....__,-·---~,-----~is--' u ge voca e 

_ _.,,.~....,..1.. 1... , Judge Advocate r_~i..;.;;;-1...c.£...,·____ 
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JAGH - CM 324445 1st Ind 

JAGO, Dept. of the A.rmy, Washington 25, D. c. 

TO: Secretary of the Army 

1. Pursuant to Executive Order l!o. 9556, dated 26 Uay 1945, there 
are transmitted herewith .for your action the record o~ trial and the 
opinion of the Board of Review in the case of Private Haber Spencer., Jr. 
(18104606)., 625th Port Company, Transportation Corps. 

2. Upon trial by general court-mart_ial this soldier was found 
guilty., in conjunction with Private First Class William L. Rhodes, 3863d 
Truck Company and Private Samuel W. Henderson., 3526th Truck Company, of 
the murder or a fellow soldier., in violation of Article of War 92. Evi
dence of one previous conviction by general court-ffiBrt:J.al was introduced. 
He was sentenced to be hanged by the neck until dead. The reviewing 

· authority approved the sentence and .forwarded the record of trial far ac
tion pursuant to Article of War 48 • 

.3. I concur in the opinion of the Board of Review that the record 
o! trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. I recommend that 
the sentence be confirmed but commuted to dishonorable discharge, total 
forfeitures., and confinement at hard labor for the term of the natural 
life of accused., that the sentence as thus commuted be carried into exe
cution., ana that a United ~tates penitentiary be designated as the place ... 
of confinement. 

· 4. Inclosed is a draft of letter for your signature., transmitting 
the record to the President for his action and a form of Executive ac- ·•· · 
tion designed to carry the foregoing reconunendations into e!'f'ect., . should 
such recolllm3ndations meet with your approval. 

3 Incls THOW.S H. GREEN . 
l - Record of trial Major General ( 

. 2 - !raft of letter The Judge Advocate General 
3 - Form of Executive action 

( G:MO 96, 22 Dec 1947) 
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WAR DEP.AR:l'MEm 
In the Office of The Judge Advocate General (219)

Washingt,on, D.C. 

AUG 18 1947 
JAGQ - CM 324460 

UWITED STATES ) SF.COND ARMY 
) 

v. ) Trial by G.C.M., convened 
\• ) at Fort George G. Meade, "' First Lieutenant JOHN T. ) Maryland, 26 June 1947. 

HALFIBTY (0-1550395), Ord. ) Dismissal. and total for
Company I, 3rd Training ) feitures. 
Battalion, CIC Center, ) 
Holablrd Signal Depot, ) 
Baltimore, Maryland. ) 

HOLDING by the OOARD OF REVmV 
JOHNSON, SCH:E:NIIBN And KANE, Judge Advocates 

1. The record of trial in the case of the above named of.f'icer has 
been examined by the Board of Review and the Board sublllits this, its 
holding, to The Judge Advocate General. 

2. The accused was t_ried upon the following Charge and Specifications: 

CHARGE: Violation of the 96th Article of Viar. 

Specification 1: In that First Lieutenant John T. Halferty, Company 
I, Third Training Battalion, Counter Intelligence Corps Center, 
did, at Holabird Signal Depot, Baltimore, Y.aryland, on or about 
18 February 1947, with intent to defraud, wrongfully and unlaw
fully make and utter to the Holabird Signal Depot Exchange, 
Holabird Signal Depot, Baltimore, Maryland a certain check, in 
words and f'iFes as follows, to wit: 

18 Feb. 1947 No. 

Northern New York Trust Co. 
Watertown, New Yo-rk 

Pay to t,he 
order of _____c...,a..s..,h,_____________ $30.00 

_______.T....h.,irl.__y_an..,d.,_OO~lxx.-__________ Dollars 

/s/ John T. Halferty 
Gibsons 1104 1st Lt Ord Dept 0-1550395 
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and by means thereof', did fraudulently obtain from the Hola
bird Siznal Depot. Exchange, Thirty Dolla~s and no cents ($30.00) 
in payment of said check, he, the said Lieutenant Halferty, 
then well knowing that _he did not have and not intending that 
he should have sufficient funds in the Northern New York 
Trust CompanyI Waterto?IIl, New York for the payment of said check. 

Specifications 2, 3, 4, 5, 6, 7, and 8: Same as SpecU'ication l 
with pertinent details as i'ollows: 

S;eec. No. Amount Payee~ 

2 $40.00 19 Feb 47 Holabird. Signal Depot PX 
II II II II3 $30.00 21 Feb 47 
II II II II4 $50.00 21 Feb 47 
II II II II5 $20.00 24 Feb 47 

6 $10.00 25 Feb 47 Holabird Signal Depot Officers' 
II II II II7 $10.00 26 Feb.47 Club 
It II II II8 $12.20 5 Mar 47 

Accused refused to plead t.o the Charge or any of' the Specifications and was 
found guilty of the Charge and all Specifications. No evidence of previous 
convictions was introduced.,::.. He was sentenced to be dismissed the service 
and to forfeit all pay and allowances due or to become due. The reviewing 
authority disapproved the findings of guilty of Specifications 5, 7, and 
8, approved the sentence, and forwarded the record of trial for action 
under Article of War 48. 

3. Evidence for the Prosecution. 

During the period from 18 February 1947 to 5 March 1947 accused 
ca.shed four checks (Specifications 1 1 21 3 and 4) at the Holabird Signal 
.DP.pot PoAt Exchange and one check (Specification 6) at the Holabird 
Signal Depot Officers' Club in amounts varying from $10.00 to $50.00. 
These five checks amounted to $160.00 for which accused received cash. 
All of the checks were drawn on the Northern New York Trust Company, 
Watertown, New York (Pros Exs 1-4., 6). Accused's account with this bank 
was closed on 30 December 1946; between that date and 1 April 1947 
several checks were presented to the bank for payment which were drawn 
by the accused and endorsed by the Holabird Signal Depot Exchange and 
the Holabird Officers' Club.Payment on these checks were refused because 
accused's account was closed. The President of the bank testified that 
records of that institution show the return of checks payable to the 
Holabird Signal Depot Exchange dated 18, 19 and 21 February in .the amounts 
of $30.00, $40.00 and $50.00 respectively but this was the only specific 
and recorded information available. He a.lso stated that on 3 February 
1947 he wrote accused stating that the bank had refused to pay a check of 
$30.00 and ad.vising accused that he had no account in the bank (Pros Ex 9). 
Reimbursement has been made on a.ll of the checks (R. 24, 31). 
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After being advised or his rights as a witness, accused elected 
to remain silent (R. 39. 40). 

4. The offenses charged were proved (except; as to Specifications 
5, 7 and 8, which were disapproved by- the Reviewing Authorit,-) beyond 
any reasonable doubt by- competent evidence adduced at the trial. The 
Board of Review is of the opinion that the findings of guilty are amply 
sustained by the evidence. 

5. The trial was a rehearing which had been ordered upon the dis
approval by the reviewing authority o:t the findings and sentence of the 
original trial. At the conclusion of the original trial the Court 
sentenced the accused: 

"to be relieved from active duty in the grade of First Lieutenant 
promptly upon approval of this sentence, to forfeit any pay and 
allowances due you for any terminal leave due you upon relief from 
active duty, to be ineligible for any further active military 
service for a period of five (5) years from date of return to 
inactive status, and to be ineligible for any promotion during 
this five year period." 

Two questions are thus presented for consideration: What was the legal 
effect of the original sentence and does the sentence of the Court on 
rehearing violate the provisions of Article of War 50½ to the effect that: 

"Upon such rehearing * * * no sentence in excess of or more severe 
than the original sentence shall be enforced unless the sentence be 
based upon a finding of guilty of an offense not considered upon the 
merits in the original proceeding:" 

As to the validity of the original sentence a similar situation was passed 
upon in CM 218970, Hendrickson, 12 BR 197 in which it is stated at page 202: 

"The original sentence of the court·was, as has been stated above, 
1tQ be relieved from active duty, and to have your commission as a· 
reserve officer terminated. 1 This purported sentence was beyond the 
jurisdiction of the court. to adjudge, did not constitute a legal 
sentence, and was therefore void and o! no effect." 

and at page 203 -

"The original sentence of the court can be construed as no more than 
a vague, ambiguous recommendation to higher authority, and does not 
constitut, a criminal judgment. Therefore, this sentence is void and 
of no ef!ect." 

The principle enunciated in the Hendrickson case, sur;:a, likewise renders 
null and void that portion of the sentence rendered at the original hearing 
in the present case which provides "to be ineligible for any further active 
military service for a period of !ive (5) years from date of return to 
inactive status, and to be ineligible for any promotion during this -five 
year period." Both of these purported punishments are substitutions b7 
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the court of its own administrative determination for the determination 
imposed by law upon other officers and agencies. Calling of a reserve 
officer to active duty, .and promotion of a reserve officer while in an 
inactive status are within the province of the President and the Secre
tary- of War. While loss of files on the Regular Army promotion list is 
a recognized punishment for regular Army officers there is no similar 
custom or usage with reference to Reserve Officers. •.\t 

The remainjng portion of the original sentence: 

11to forfeit any pay and allowances due you for any terminal leave 
due you · upon relief from active duty. 11 ~. 

is, in the opinion of the Board of Review, also void and of no legal effect. 
Forfeiture of pay and allowances is a long recognized attribute of courts
martial, wherever the sentence is discretionary with the court. (Winthrop's 
Military Law and Precedents (2nd Ed., 1920 Reprint P• 427). However Winthrop 
states at page 428: 

"That the terms of the sentence ·declaring the forfeiture should 
be so clear_ and precise that the specific. pay and amount of pay 
proposed to be divested may fully appear; and that the nature and 
extent of the forfeiture should be evident from the sentence itself 
without any reference to other source of information being required. 11 

Since that portion of the sentence purporting to relieve the accused 
from active duty was null· and void the forfeiture of pay and allowances due 
the accused upon any terminal -leave due him upon relief from active duty is 
necessarily only effective in futuro and cannot be presently computed in 
either time or amount. .Al.though this part of the sentence would appear 
to be of a punitive nature it may in fact amount to no sentence at all 
because the accused when relieved from active duty by proper authority 
may be entitled to no terminal leave at the time of such relief. It is 
too vague and ambiguous to constitute a criminal judgment. In addition, 
since the court obviously intended this forfeiture to be.a part of the 
sentence immediately relieving the accused from acti-ve duty it is depend
ent upon that portion of the invalid sentence referring to relief from 
active duty to gl.ve it any degree of exactness as to time and amount. 

Having determined that the sentence imposed at the original trial is 
of no legal effect the principal question requiring consideration is 
whether in view of this fact, the action of the court on the rehearing 
in sentencing accused to total forfeitures and dismissal violated Article 
ot Viar 5<>½. It is clear from the Hendrickson case supra that a legal 
sentence could have been imposed by the original court by proceedings in 
revision. This is "true even though punishment for the offenses of which 
accused was convicted was not mandatory but wholly within the discretion 
of the court. In the Hendrickson case accused was convicted ot several 
Specifications in violation of Article of War 96 and consequently no 
mandatory punishment was required but the court could impose any sentence 
short of death which it deemed adequate. The Board of Review held in 

. that case that regardless of the ineffective sentence originally imposed 
by the court, the reviewing authority could return the case for proceedings 
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in revision and require the court to render a valid sentence~ In sus
taining the sentence thus rendered in the· proceedings in revision the··· 
Board of Review stated at page 205 - · : 

"In the proceedings in revision the court sentenced the accused 
'to be dismissed the service.' The claim is r::ade f'.or tl:e defendant 
t!l.At this sentence is invalid under the provisions of Articles of 
Wa."t" hO and 50¼, in that it constitutes a. greater punishment than was 
first imposed. This contention is not without merit and cannot be· 
summarily dismissed. The answer to this claim, however, is that in 
the instant case as the first sentence was of no effect for the 
purpose of having it executed, it was also of no effect for the 
purpose of placing any limitation upon the power of the court in 
the proceedings in revision. In short, it was of no effect whatever. 
The court was, therefore, under no limitation in the revision pro
ceedings by reason of its former purported sentence. The accused 
has not been twice placed in jeopardy. In Whartons Criminal Law 
(12th Ed.) Voll, page 541, the footnote refers to the case of 
Grant v .State (1894), .3.3 Fla. 291, 14 So. 757, wherein an analogous 
case arose. In that case it was stated that a verdict of 'manslaughter 
in the first degree,' which the court refused to receive because 
there was no such degree, was not a bar to the jury again retiring 
and bringing in a verdict of 'murder in the first degree.' It will · 
be noted that the later (valid) verdict was much more severe than the 
first (void) verdict. Yet the later verdict was upheld. The first 
purported verdict was a nullity and therefore did not limit the jury 
in its subsequent deliberation upon a proper verdict." 

In the instant case we have a different situation. Accused was tried 
at the rehearing by a.n entirely different court than first heard his case. 
New and different evidence was adduced at the trial.· Since the first 
court failed to adjudge a legal sentence he was deprived of the protection 
afforded him. by Article of War 50½ that in rehearing proceedings: 

"No sentence in excess of or more severe than the original eentence 
shall be enforced unless the sentence be based upon a finding of 
guilty of an offense not considered upon the merits in the original 
proceedings." 

Under the Articles o! War accused is entitled as a matter o! right 
to have the original court-martial impose a legal sentence which cannot 
be increased in a subsequent rehearing. In this case the original sentence 
was a nullity and accused was tried at a rehearing without being afforded 
that protection granted by Article o! War 50l. 

Proceedings in revision in such a case are authorized under Article 
o! War 40 and by custol:!. and usage of' the service .(Winthrop 454-459; Par 
8.3 MCM 1928). The original court could have been reconvened and it then 
could have adjudged a legal sentence. Such a sentence would protect the 
rights of accused guaranteed by Article of Viar 50l that at any subsequent· 
rehearing, the severity of the original legal sentence could not.be 
increased. Such was not done in this case and as a result the substantial 
rights of accused were injuriously affected. 
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In consideration of the above, it is the opinion of the Board or 
Review that accused was not afforded the protection provided by Article 
or War 50½ because no legal sentence was imposed by the original court 
and that the sentence of the court on the rehearing constituted error 
which injuriously affected accused's substantial rights. 

6. For the reasons stated, the Board of Review holds that the 
record of trial is legally insufficient to support the findings of 
guilty and the sentence. .,, 

) .') 

L_-·_C_-'7/,__._\_',""_ft_M_'~_1•...· _-_·~--·_, Judge Advocate 
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JAG'~ - CM 324460 1st Ind 

WD, JAGO, Washington 25, D. C. 

TO: Commandirtg General, Second Army, Fort George G. Mead, Maryland. 

1. In the case of First Lieutenant John T. Halferty (0-1550395), 
Company I, 3rd Training Battalion, CIC Center, Holabird Signal Depot, 
Baltimore, Ma,ryland, I concur in the foregoing holding by the Board of 
Review that the record of trial is legally insufficient to support the 

., findings and the sentence; and recommend that the .findings of guilty 
and the sentence be disapproved. 

2. When copies or· the published order in this case .are forwarded 
to this offi~e, together with the record of trial, they should be accom
panied by the foregoing holding and this indorsement. For oonvenience 
of reference please place the file nwuber of the record in brackets at 
the end of the published order, as follows: 

(CU ~24460) 

HUBERT D. HOOVER 
l Incl Brigadier General, United States Army 

Record of trial Acting The Judge Advocate General 
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IEPA.RTMBNI' OF TIB ARMY . 
In the Office or The Juige Advocate General 

Washington 25, D. c. 

JAGH - CM 324461 

UNITED STATES ) BOLLING FIELD COMMAND 

. . 
v. 

) 
) Trial by G.C.M., convened at 

Captain J1:ME.S A. BOWER 
(0-25997), 1ir Corps 

) 
) 
) 
) 

Bolling Field, District of 
Columbia., Zl-29 May and 2-6, 
9 June 1947. Dismissal, total 
forfeitures, and confinement 

) for one (l) year 

OPitITON of the BQ\RD OF REVIEW 
HOfTENSTEIN, 0 1BRIEN., and LYNCH, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate Ger:eral. 

2. · Accused was tried upon the following Charges and Specifications: 

CHARGE Is Violation of the 94th Article of War. 

Specification la In that Captain James A. Bower, Headquarters 
First Army Air Forces Base Unit., Bolling Field., District 
of Columbia, did, at or near the Pentagon Building 1n 
J.rlington, Virginia, on or about 29 January 1947., felo
niously take, steal and cury awa;r. three (3) typewriters 
of the value of more than fifty ($50.00) dollars, the 
property of the United States, furnished and intended 
for the military service thereof. · 

Specification 2a In that Captain James A. Bower, Headquarters 
First .lrmy Air Forces Base Unit, Bolling Field,- District 
of Col'DJllbia, did, at Washington, District of Columbia, on 
or about JO January 1947, wrongfully sell to Type-.rriter 
Sales and Service Company, one (1) typewriter of the value 
of a.bout f'orty-!ive ($45.00) dollars, property of the 
United States, furnished and intended for the military 
service thereof• · 



Specif'ication 3 i In that Captain James A. Bowar., Headquarters 
First Army Air Forces Base Unit., Bolling Field., District 
of Columbia., did, at Washington., District or Columbia., on 
or about 8 February 194?., wrongfully sell to Smith Type
witer Exchange., Incorporated, one (1) typewriter or the 
val,.ie or about f'orty-1:.1ix ($46.00) dollars., property of 
the United States., furnished and ·intended for the military 
service thereof. 

CHlRGE IIc Violation ot the 96th Article. or War. 

Specifications In that Captain James A. Bower., Headquarters 
First Army Air Forces Base Unit., Bolling Field., District 
or Columbia., did, at Washi.,gton, District or Columbia, on 
or about 15 February 194?, wrongfully attempt to sell to 
Smith Typewriter Exchange, Incorporated, one (1) type
writer of the value of about forty-five ($45.00) dollars, 
property ot the United States, furnished and intended for 
the military service thereof. 

He pleade<l not guilty to., and was found guilty or, all Specif'ications and 
Charges. JNo evidence of previous convictions was introduced. He was sen
tenced to be dismissed the service, to forfeit all pay and allowances due 
or to become due, and to be confined at hard labor for three years. The 
reviell'ing authority approved only so much of the sentence as provides for 
dismissal, total fcrfeitures, and confinement at hard labor for one year, 
and fonrarded the record of trial far action under Article or ·war 48. 

3. The Boord ot Review adopts the statement of the evidence and the 
law contained in the review of the Bolling Field Judge Advocate, dated 28 
July 1947. 

4. Records ot the l,.rmy show that the accused is twenty-Beve9 years 
old, married, and the father of one infant child. He·was born at Norton, 
.Kansas, completed high school, and attended Ke.nsas State College for two 
years. On 1 July 1940, he was appointed a cadet or the United States 
llilitary Academy, and upon graduation, was appointed, on l July 1943, a 
second lieutenant, Air Corps, Regular Army. He was pi-omoted to first 
lieutenant on 1 December 1943, and to captain on 16 February 1946. He 
served as a combat pilot in China and 1ras awarded the Air Medal for 
meritorious achievemnt in aerial flight. His efficiency reports show 
adjectival ratings of superior from date of initial report. TheJ:e is no 
record of prior delinquencies in civilian or military life. 

5. Consideration has been given by the Board ot Review to a brief, 
with accompanying affidavits, f'Ued by Messrs. Ansell and Ansell, special 
counsel for the accused. 

6. The court was legally constituted and had jurisdiction of the 
person and offenses. No errors injuriously affecting the substantial 
rights ot the accused were committed. Tm Board of Review is of the 
opinion that the record or trial is legally sufficient to support the 
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findings of' guilty and the sentence as approved by the reviewing autharity. 
A sentence to dismissal, total :forfeitures, and confinement at hard labar 
far one year is autharized upon a caiviction of an orticer of' violations 
or Articles of' War 94 and 96. 

• Judge AdvocatetM<~?f;,, 
·I/.· £..II, ;J// .._,.'..h.-t._•·-..·(__.,..;,_'wL..._IL....,~4:......' · ..&~-· Judge .ldvocate

7 
_·....f-t>4.,J,..,_,,.'(%..;.;:·~-------· Judge Advocate 
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1st.IndJAGH - CM 324461 
... •,1

JACO., I:ept. of the Army., Washington 25, D. C. . '•) 

TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556., dated 26 May 1945, there 
are transmitted for your action the record of trial and the opinion of 
the Board of Review in the case of Captain James A.. Bower (0-25997)., A.ir 
Corp:i. 

2. Upon trial by general court-martial this officer was found guilty 
of larceny of three 'Government typewriters, value over $50.00 (Spec 1)., 
·and the wrongful sale of two of the typewriters., value of ~5.00 and $46.00 
each (Specs 2, 3), in violation of Article of War 94; and of wrongfully 
attempting to sell the third typewriter, value of $45.00., in violation of 
Article of War 96. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed tre service, to forfeit all· pay and al
lowances due or to become due, .and to be confined at hard labor for three 
years. The reviewing authority approved only so ,much of the sentence as 
provides for dismissal, total forfeitures., and confinement at hard labor 
for one year., and forwardidthe record of trial for action under Article 
of War 48. 

, 3. · A sv.mmary of the evidence may be found in the review of the Staff 
Judge Advocate which was adopted in the accompanying opinion of the Board 
of Re•,iew as a statenent of the evidence and law in the case. The Board 
of Review is of the opinion that the record of trial- is legally sufficient 
to support the .,findings of guilty and the sentence as approved by the 
reviewing authority and, to warrant confirmation of the sentence. 

The evidence shows that the accused, on 29 January 194?, removed the 
three typewriters desc~ibed in Specification 11 Charge I., from the Pentagon 
Building, Washington~ D. c • ., and that subsequently, on the dates aileged, 
he sold two of the typewriters, as alleged in Specifications 2 and 3., Charge
I; and attempted to sell the third, as alleged in the Specification, Charge 
II. Colillllission of the offenses was substantially admitted by the accused. 

The only real issue at the trial was whether the accused was nentally 
responsible for his acts. As to this., several military psychiatrists tes
tified, as witnesses· for the prosecution, to the effect that the accused 
was mentally competent at the tine of the commission of the offenses charged 
and at tre tim, of trial. Two qualified civilian psychiatrists testified 
to the. effect that· in their opinion the accused was not mentally responsible 

· at the time of commission of the acts charged. There was other testimony 
by lay witnesses indicating that accused bad suffered, since his return from 
overseas conibat service., so~ temperamental changes. 
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. • I 
Implicit in the court's findings of guilty of the offenses charged 

is its determination that the accused was Eentally responsible for his 
acts at the time of the offenses. Upon the evidence adduced at the trial 
the court was warranted in this determination. 

Subsequent to trial, additional evidence, principally in the form 
of affidavits by accused's associates, was submitted. This additional 
evidence raised some question as to the adequacy of previous examinations 
and indicated the advisability of further inquiry into the accused's 
mental condition. Accordingly I requested that a comprehensive mental 
examination of accused be conducted by a board of qualified medical officers 
at a general hospital. · The report of the board, which was convened at 
Valley Forge General Hospital, co?crs a period of observation from JO 
Sel*,ember 1947 to 3 November 1947• Consideration was given in the report 
to information which was not available to the psychiatrists who initially 
examined the accused and testified at the trial. The report shows, in 

- substance, that as the result of various irental stresses and conflicts the 
accused, during the winter of 1946-1947, beca.m9 increasingly forgetful, 
depressed, 'preoccupied, subject to attacks of violent anger and unaccount
able acts, and was seemingly not always in complete contact with his 
environment. The board of medical officers reached a diagnosis of Dis
sociative Reaction, and concluded that, although accused was so far free 
from :irental defect, disease or derangerent as to be able concerning the 
particular acts charged to distinguish right from wrong, he was not able, 
by reason of the defect noted, to adhere to the right. The· O!fice of the 
Surgeon General, after examination of the files but without observation 
of accused, has expressed the view that accused was mentally responsible 
but was suffering from disorders which impaired his judgment. 

It is of particular significance to :me that the accused had, prior 
to the alleged offenses, an unblemished record; that the o.ffenses charged 
were committed with no attempt toward concealment; and that accused was 
in no apparent financial need arxl had no apparent rational motive for .his 
acts •. A.ccused's conduct is, there!,~~ wholly consistent with the opinion 
of the board of' ~dica:l, officers to the· effect that his conduct was uncon-
scious and uncontrollable. · 

4. Records of the .lrmy show that the accused is twentl•-seven years 
old, married, and the fatb!r or one child. He was born at Norton, Kansas, 
completed high school, and attended Kansas State College for two years. 
On 1 July 1940, he was appointed a cadet of the United States Military 
Academy, and, upon graduation, was appointed, on.l July 1943, a second 
lieutenant, Air Corps, Regular j;rmy. He was promoted to first lieutenant 
on 1 December 1943, and to captain on 16 February 1946. He served as a 
combat pilot in China and was awarded the ~ir Medal for meritorious 
achieve:imnt in aerial flight. His efficiency reports show adjectival 
ratings of superior from the date of initial report. There is no record 
of prior delinquencies in civilian er military life. 
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5. In view of all the evidence including the findj ngs of the board 
of .medical officers et Vallege Forge General Hospital tbat the accused was 
not, nentally responsible at the time of the commission of the alleged of
fenses, I do not, believe guilt is established beyond reasonable doubt and 
therefore recom.'ll!3nd that the findings of r.:uilty and the sentence be disap
proved. Inclosed is a form of action designed to carry this recommendation 
into· effect, should it meet with your approval. 

CM 324461 

I 

2 Incls THOMAS H. GREEN 
l -Record of trial Maj or General 
2 - Form of action The Judge Advocate General 

----------------------------( GCMO 40,(DA) 6 feb 1948). -------
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In the Office of The Judge Advocate General (233) 

-Washington 25, D. c. 

J.AGK - CM 324462 

1.8 SEP 1947 
~ N I T E D S T A T E S ) FIRST U.S. INFANTRY DIVISION 

} 
v. ) Trial by G.C.M., convened a.t Gra.fenwohr, 

) Germa.ey, 12 and 13 June 1947. F.A.CHa 
Priva.tea BENJAMIN CHISOLM ) Dishonorable disoha.rge and confinement 
(RA 33812851), JOHNNIE HUBBA.RD ) for life. Penitentiary. 
(RA 15206031), and JEREMIAH ) ' 

WILLIAMS (RA 44160223 ), a.11 ) 
members of 535th Signal Heavy ) 
Construction Compa.ey- ) 

REVIEW by the BQA.RD OF REVIEW 
SILVERS, MoAFEE and ACKROYD, Judge Advocates 

1. The Boa.rd of Review has examined the record of trial in the case of 
the,soldiers named above. 

2. The aocused were tried upon the following cha.rges and apecifica.tions a 

CHA.IDE Ia Violation ot· the 93rd Article of War. 

Specification la In tha.t Private Benjamin Chisolm, Private Johnnie 
Hubbard, and Priva.te Jeremiah W'illiams, all members of 635th 

~ Signal Heavy Conatruotion Company, acting 'jointly, and in. pur
suanoe of a oommo:n, intent, did, a.t Grli'e.mrohr, Gernw.ny, Ol1 or 
about 4 May 1947, wrongtull7 ·and unlawfully enter the dlrelling 
of Frit& Diesenbacher, with intent to commit a criminal offense, 

· to wit, assault am battery, therein. 

Specification 2a In that Private Benjamin Chisolm, Private Johnnie 
Hubbard and Private Jeremiah Williams, a.11 members of 63_5th Signal 
Heavy Construction Company, acting jointly, a.nd in pursua.noe of 
a common intent, did, a.t Gra.fenwohr, Germa.ny, on or about 4 lay 
1947, wrongfully a.Id unlawfully enter the dwelli:cg of Fritz 
Diesenbaoher, with intent to commit a criminal offense, to wi-t, 
rape, therein. 

Specification 3a In that Private Benjamin Chisolm, Private Johnnie 
Hubbard and Private Jeremiah Williams, all members of 535th Signal 
Heavy Construotion Company. aoting jointly, and in pursua.noe· of 
a oommon intent, did, at Gra.fellW'ohr, Germany, on or about 4 May 
1947, with intent to commit a felony, viz., rape, commit a.n as
sault upon Josephine Diesenbaoher~ by wilfully, am feloniously, 

http:Germa.ny
http:Gernw.ny
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and forcibly grasping ani holding her, by dragging her across 
a. room, by forcibly throwing her onto a. bed, am by detaining 
her by physical force. 

NOTEa Finding of not guilty as to Hubbard s.ni Williams. 

CHARGE II• Violation of the 92Dd Article of War. 

Speoificationa In that Private Benjamin Chisolm, Private Johnnie 
Hubbard and Private Jeremiah Williams, all members of 535th 
Heavy Construction Company, acting jointly. s.ni in pursuance 
of a common intent, did, at Grafenwohr, Germany, on or about 
4 May 1947, forcibly and feloniously, against her will, have 
carnal knowledge of Gretl Diesenlacher. 

Each accused pleaded not guilty to all charges and specifications. AooUged 
Chisolm was founi guilty of all charges and specifications. The accused 

· Hubbard and Willie.ms were founi guilty of a.ll oha.rges ani specifications 
·excepting Spe alf'ication 3 of Charge I of which they were fown not guilty. 
Evidence of 'bro previous convictions was introduced as to the accused 
Chisolm. Evidence of one pr~vious conviction wa.s introduced a.s to each of 
the acous ed Hubbard and Willia.ms. Each aoous ed wa.s s entenoed to be dis
honorably discharged the service, to forfeit a.11 pay and allow-a.noes due or 
to become due, and to be oonfi:ced at hard labor, at such-place as the review-

'ing authority might direct, for the term of his natural life. The review
ing authority approved the sentenpe as to each, designated the U.S. Peni
tentiary, Lewisburg, Pennsylvania, a.s the place of confinement, a.nd forwarded 
the record of trial for action under Article of Wa.r 50½. 

3. The Board of Review adopts the statement of evide:ooe and law con
tun,d in the Staff Joo.ge Advocate's review. The only portion of the record 
of' trial which requires further consideration is a.ooused Williams' pa.rticipa.
tion in the rape charged in the Specification of Cha.rge II. 

At the time Gretl Diesenbaoher was pulled from the bedroom by the ac
cused Chisolm (see Par III 1, b, of review) Williams and Hubba.rd a.ccompa.nied 
him into the hall (R 35,41,46). The rape occurred within one meter of the 
bedroom door and in a hallway whioh was approxi:m&.tely three feet by seven 
feet (R 45). During the rape the a.couaed Williams was standing in a. corner 
of this hall (R 46). Before.Chisolm oompleted his a.ct of interoourse the 
military police arri-.ed at the house. 

From the additional faots set forth it appears that the acoW1ed Willie.ms 
was present a.t the time of the rape of Gntl Diesenba.oher. The a.ooused Williams 
had been an active pa.rtioipa.nt on the housebreaki:ng immedia.tely preceding the 
rape. He was present at the ra.pe of Gretl Diesenbacher by his a.ssocia.tes am 
the records fail to show aey resentment towards his confederates or concern for 
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the victim. From the facts the oourt was justified in tindil'.lg that all 
a.oous ed were acting together and that Willia.ms was present at the rape ,of'. 
Gretl Diesenba.oher um.er such circumstanoes as to show he assented to the 
rape, lent to it his approval and was aiding and abettil'.lg the s~e (CM 321916, 
MoCarsonJ CM 284438, Rape, 14 BR .. (ETO) 131,1381 CM 287064, Cooper, 14 BR (ETO)
339, 363). · · 

4. The.oourt was legally constituted and had jurisdiotion over the ao• 
oused a.nd of' the offenses. No.errors injuriousl7 affecting the substantial 
rights of' the a.ooused were oommitted during the trial. The Board of Review 
is of' tho opinion that the reoord. of trial is legally sufficient to support 
the findings of guilty and the sentence a.s to ea.oh accused. A sentence of 
dee.th or imprisonment for life is mandatory upon a conviction of a violation 
0£ Artiole of' Wa.r 92. Confinement in a. penitentiary is authorized by Article 

1
of' War 42 fGr the offense of' rape, recognized as an offense of' a civil nature 
and so punishable by penitentiary confinement tor more than one yea.r by Title 
22, Section. 2eo1, District of Columbia. Code. 

~· ::ZS:~, -Judge Advocate 

<!a17},.41 G.:m 4iff, .- ; Judge Mvocate 

~,u;! ,~ge Advocate 
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DEPARTMENT OF TEE ARMY 
Office of The Judge Advocate General 

Washington 25, D. c. 

JAGK - CM 324463 

UMITED STATES 

v. 

First Lieutenant FR~ERICK 
J,BOHAN {0-676911), Air 
Corpe, and First Lieutenant 
WILLIAM CANADA {0-1113626), 
Corps of Engineers 

1.9 SEP 1947 
·) FIFTH AIR FORCE 
) 
) Tri~l by G.C.M., convened at 
) Headquarters, Far East Air 
) 
) 

Forces, Toky'o, Japan, 10 June 
1947. EACH1 Dismissal 

) 
) 
) 

OPINION ot the BOA.tro OF REVIEW 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

1. The record of trial in the case of the officerH ns.med above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused were tried in a common trial upon the following 
charges and specificationss 

CANA.DA 

CHARGE Is Violation of the 93rd Article of War. 

Specifications In that, First Lieutenant William Canada, Company B, 
808th Engineering Aviation Battalion, did; at Tokyo, Honshu, 
Japan, on or about 31 March 1947, with intent to do her 
bodily harm, commit an assault upon Emi Amano, a Japanese 
national, with a dangerous weapon, to wit, a pocket knife. 

CHARGE Ila Violation of the 96th Article of War. 

Speoification, In that, Fi~st Lieutenant Williem. Canada, 
Company B, 808th Engineering Aviation Battalion, was, at 
Tokyo, Honshu, Japan, on or about 31 March 1947, grossly 
disorderly in uniform in the presence of Japanese nationals, 
to the prejudice of good order end military discipline. 

BOHAN 
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CHARGE Is Violation of the 93rd-Article of War. 

Specifications In that, First Lieutenant Frederick J. Bohan, 
Conpany B, 808th Engineering Aviation Battalion, did, at 
Tokyo, Honshu, Japan, on or about 31 March 1947 with intent 
to do her bodily harm, connnit an assault upon Taku Amano, 
a Japanese national, by striking her on the body with his 
nands e.nd pushing her to 1:_he floor. 

CHARGE Ila Violation of the 96th Article of War. 

Specific~tions In that First Lieutenant Frederick J. Bohan, 
Company B, 808th Engineering Aviation Batte.lion, was, 
at Tokyo, Honshu, Japan, on or about 31 March 1947, 
grossly disorderly in uniform in the presence of Japanese 
nationals, to the prejudice of good ord~r and military 
dis~pline. 

The accused Canada plea:d~d not guilty to and was found guilty of the charges 
e.nd specifications relating to him excepting however the words "with a 
dangerous weapon, to-wit, apre~et knife" substit-~ting therefor the words 
"with· his hand" of the Speoif'ication of Charge I. Th~ accused Bohan 
pleaded not guilty to and was found guilty of the charges and specifications 
applicable to him. Evidence.of one previous conviction was introduced as 

.to the accused Cabada•. No evidence of any previous conviction was introduced 
as to the accused Bohan. Each accused was sentenced to be dismissed the 
service. The reviewing authority approved only so much of the findings of 
guilty of the specification of Charge I· and Charge I in the c1se of each 
accused as involved a finding of guilty of assault in violation of Article 
of War 96, approved the sentence as to each accused and forwarded the 
record of trial for action under Article of War 48. 

3. For the Prosecution 

In November 1946 the accused, First Lieutenant Bohan became acquainted 
with a. Japanese student named Miss Emi Am.a.no residing at 2916 Ban.chi, 4 
Choma, Nishi, Magome Machi, Ohta-~u, Tokyo, Japan, and the officer had 
visited her home on several occasions (R 7, 84). Emi understood and 
could speak English. On the evening of 31 March l947 both of the accused 
went to Emi 1 s home in a jeep, parked the car in front of her house and 
demanded entrance thereto. Emi answered the alarm at the door and asked 
the accused, "#hat you want." They responded by forcing the door and when 

. it became apparent that they would remove the door she· opened it and 
again requested that they explain their conduct. Bohan introduced Canada 
as "m:, best friend" (R 8, 40). · In the house with Emi was her grandmother, 
Taku Ame.no, age 78, and a male friend named Takashi Kano~ The accused 
entered the house, Bohan carrying a can of Carnation milk in one hand 
and a can of fruit juice in the other. Canada carried a bottle of Three 
Feathers whiskey. Both were staggering and appeared to be drunk. Bohan 
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ordered Kano to leave the house and a.f'ter having been threatened he 
departed ( R 9, 12, 42). Canada. atitempted to force his attentions 
upon Emi. She moved away from him and requested that the officers 
leave the house. After an argument involying not only &d's personal 
inclinations but customs of the Japanese people, the accused Canada 
drew a knife from his pocket, opened it end held it over Jlmi's head 
in a threatening manner. She stated, "You_ld.ll me? That's a joke," 
and "This is not a hotel, this is my house, please go back." A tussle 
ensued and as a result Cane.de. received a alight cut on his hand. Taku 
Amano, the grandmother, interceded and Bohan pulled her away causing 
her to fall to the floor. He then slapped Emi. Canada threw a shoe at 
Taku and struck Emi several blows on her head and body with his fist 
(R 14,18-20,41,54). The accused appear to have been at the Ame.no house 
for about 45 minutes before departing (R 39). 

Sachio Matsumoto, an employee at the Ministry of Agriculture·, his 
wife Taki end son Keichi resided at No. 785,3-Chome, Hegashi, Ma.gome, 
Ohta-Ku, Tokyo, their residence being in the immediate vicinity of the 
Amano's. At about 2100 hours on the night in question the accused, 
without permission of the occupants, entered the Matsumoto residence. 
They removed~heir shoes and the accused Bohan reclined on a mat. 
Canada made improper advances to Taki in the presence of her husband 
and son, offering her 500 yen. She d.eclined,the offer, stating that 
she could not comply with 1:he request and that her home was not a geisha 
house. Bohan k1 eked her and told her to "shut up". Canada. became 
abusive, then fondled and attempted to kiss her. The Japanese testified 
that both of the accused were drunk (R 56-58, 67). At about 2300 hours 
Taki fled with her stepson, Keichi.; to the Ame.no home wkere they spent 
the night, and both accused occupied a room in the Matsumoto residence 
(R 62,64). . 

4. For the Defense 

w. Lee McCauley, a civilian specialist attached to the 808th Engineer 
Aviation Battalion. testified that at about 1700 during the evening of 
31 March 1947 he visited Canada's hut and the two consumed a bottle of 
whiskey. When he left Canada. was drw:ik and staggering. McCauley asserted 
that accused Canada had considerable ability in handling men and equipment 
(R 77-80). 

First Lieutenant James D. Vandergrift, Jr., commanding officer of 
Company B, 808 Engineer Aviation Battalion, stated that he had known 
accused Bohan since February 1947, that he knew his general reputation 
for character, and that it was excellent (R 82). . 

After bei~g advised of his rights as a witness, the accused Bohan 
elected to take the stand in his behalf. He stated that in August 1943 
he was sent to F.ngland and assigned to the 8th Air Force. He flew one , 
tour with a bomb group and was returned to the United States in April 
1944. At about 1630 hours on 31 March 1947 he participated in a drinking-

3 

http:You_ld.ll


(240) 

part-/ with Canada and McCa.uley. La.ter he and. Canada went to the home of 
Thd Amano. He remembered telling the "Japanese man" to leave but he did 
not strike Emi. The witness stated that he saw Canada. •trike Eai, "and 
from then on, there wa.sn't much that we could describe very well, just 
a lot of noise" (R 85). · 

The ~ccused Canada wa1 advised of his rights and he elected to be 
sworn a.a a witness. He stated that he had been a member of the 25th 
Armored Engineer Battalion during ·the European campaign and had experienced 
some combat. During the evening of 31 March 1947 he drank considerable 
liquor with McCauley but he did not strike Em.i Amano or her grandmother. 
He -had a knife in his jacket on the night in question but did not-- remove 
it from his pocket. He played with Emi' s dog in the house but did not 
molest the people therein. It was his first vi1it to the Amano residence 
(R 89-94). 

5. The1testimoey adduced by both the prosecution end defense shows 
that each of the aocul!~d we.a drunk on the evening of 31 March 1947 and 
that they were in the liome of the Japanese girl Em.i Am.a.no. The evidence 
leaves no doubt as to their motives and intentions. When~ Amano 
resisted the emorous advances of the accused Canada he became abuaive, 
ma.king threatening gestures tending to put her in fear of great bodily 

, harm, but this did not overcome• her reaiata.noe. He then took hold of her. 
·-The_ girl' B grandmother intet-ceded and accused Bohan forcefully thrust 

• her ·to the floor. Later in the ume evening they proceeded to the Matsumoto 
residerlce a.J:J.d made their improper apvanoea upon Taki Matsumoto in the. 
presilnce of her husband and stepson. Both a.caused were wee.ring the uniform 
of officers of the United Sta.tea AnJV. Such conduct was "grossly disorderly" 
and prejudicial to tood order and military discipline. 

Simple assault in violation of Article of War 96 is lesser to and 
included in the various assaults denounced by Article or War 93 (CM 200047, 

· Plants, 4 BR 233, 2371 CM 1932921 Olles, 2 BR 79, 81; CM 209862, iaple, 
9 BR l43, 147). Consequently, the reviewing authority had author ty to 
approve only so much of the findings of guilty of Ch.arge I and its 
specification, in the case of ea.ah accused, as involved a finding or 
guilty of assault in violation of Article of War 96. 

6. War Department records show that the aooused Cani.da ia 31 years 
of age and completed one year of college before enliating in the Regular:._ 
Army in 1941. On 12 May 1943 he was commissioned a second lieutenant, AUS. 
His record ahowa two prior convictions ey general court-martial tor being 

, drunk and disorderly in violation of Article of War 98. He ·he.a bem 
awarded the Silver Star and Oak Lear Clu1ter thereto. As a platoon 
leader in the 25th Armored Engineer Battalion,- he di1tingui1hed hi.Jllselt 
in combat during January end February 1945 in the ~roptian Theater of 
Operations. Hia efficiency reporta average •Excellent•. 

4 . , 



(241) 

The accused Bohan is 25 years or age and married. He received 
preflight training at the AAFBS, Big Springs, Texas, and was commissioned 
a second lieutenant, AUS, on 22 April 1943. He served aa bomba.rdier on 
25 bombardment missions over enemy occupied continental Europe, wa.s ·. 
awarded the Diatinguished Flying Cross with cluster and the Purple Heart. 
On 24 May 1946 disciplinary action under Article or War 104 wa.1 taken 
against accused for·.drinking liquor in a. puilic place with enlieted men 
and tor assaulting_an enlisted man. His efficienoy reports show an average 
or "Excellent.~ . 

7. The court was legally co~stituted and had jurisdiction over the 
accused and ot the offenses. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion ot the Board of Review the record ot trial is legally sufficient 
to support the findings of guilty and the sentences as to each accused 
and to wa.rrs.nt confirmation of the sentences. Dismissal is authorized 
upon oonviction ot a violation of Article of War 96. 

~e~~: :::: ::::: 
~~ ~1J.¥,. Judge Advoc&te 

\ ' 

5 

http:wa.rrs.nt


(2).2) 

JAGX • Cl( 324463 lat Ind 

JAGO, Dept. of the Army, Washington 25, D. c. ()Ci 

TOs The Secretary' ot the Anq 

1. Pursuant to Executive Order No. 9566, dated ¥a7 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion ot the Board ot Review in the case ot First Lieutenant Frederick 
J. Bohan (0-676911), Air Corps, and First Lieutenant WilliUl Canada 
(0-1113626), Corps ot Engineers. 

2. Accused were tried on common trial. AB approved by the reviewing 
authority- each or the accused waa tound guilty- or an aaaault upon a 
Japanese woman and ot being grosal7 disorderly in uniform. in the presence 
ot Japanese :national• to the prejudice of good order and ailit1.17 discipline, 
in Tiolation ot Article of War 96. Each ,raa aentenced to be dindsaed · 
the service. The renewing authority approved the sentence as to each . 

· accused and forwarded the record of trial tor action under Article ot War '8. · 

3. A au:an.a.ry- of the evidence uy be found in the aocom.p~~ opinion 
ot the Board of Revie,r. I concur in the opiniOJI. of the Board ot Renn 
that the record ot trial is legally- sufficient to support the findings 
ot guilty' and the aentenoe and to warrant confirmation ot the aentence 1.1 

to each accused. 

During.the evening or 31 Ka.rch 1947 the a.oouaed drank a considerable 
quantity of liquor and then proceeded in a jeep to the hau ot Miu Pai 
Amano,.a Japanese 1tudent rHidizg in Tokyo, Japan. !mi 1polce Englilh 
and the· accused Bohan had •et her in IOTember 1946 and had Tilited her 
home on 19vera.l oocaaiona. Emi '• grandmother, !alcu Amano, age 78, and a 
Japanese man named Kano were in the house 'With her. The accused dem&Jlded 
entrance into the houae and Em1 retuaed to open the door, requHting that 
they 1tate their business. They forced the door and she final.17 opened it. 
Bohan e:a.tered o&reying a can ot Carnation milk in one hand and a can ot 
fruit juioe in the other. Canada carried. a bottle of whilkey-. Bohan 
introduced Canada aa h11 beat friend and requested !mi to •be hh girl"'• 
She refused and requested that they- leave her hane, 1tating that her house 
was not a •hotel•. An argument emued regarding Japa,aeae oust01111 and Emi • 1 
disinclination to engage in sexual relation.a. Ce.n&da drew a knite trca 
h11 poclcet, opened it and held it over the girl'• aea.d.. She 1cofted at 
such geaturea, saying, "Kill ae, itl a joke.• In th• •ea.ntime Bohan had 
chased Kano troa th• house. A tussle between Canada and &ni resulted in 
Canada reoeiTing a slight cut on the hand. The girl'• e,imfmther, Talcu 
Amano, interceded in her behalf and Bohan pulled her &lf91' and forced her to 
tall on the floor. Canada threw a ehoe at her. Both accused were adaittedly
drunk. Both accused then left the Amano houae and entered the home of a · 
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woman, Taki Matsumoto. where. in the presence other husband and atepeon 
Canada. of'tered her 600 yen to go to bed w1th him. She retused. aaying that 
her place was not a house of eTil and that ahe was not a geiaha girl. Bohan 
kicked h0r and Canada tondled her. Taku tled trom the house with her 1tep-
10n but the accused remained in a room ot the house. 

Both ot the accused were in uniform on the occasion in question and 
admitted being drunk. Bohan testified that he saw Ce.na.da atrike Emi Amano. 
but he denied a.s8ault1ng her grandmother. 

Bohan aerved as bombardier on 25 miaaions over enemy terri tor;r in the 
European Theater and was awarded the Diatinguished Flying Cros1 with 
Cluster and the Purple Heart. .Canada wae awarded the Silver ·star and 
Cluster tor gallantr:r in leading a platoon in combat near Hulhauaen. 
Gel"Jll8I!Y, on 27 Februe.ry 1945. His platoon received a unit citation. 
As an enlisted man he received a personal letter- of canmendation tra:a. h11 
comm.anding o.t'.f'ioer tor serrlce ae a member ot a maintenance crew a.t 
Anchorage, Aluka, in connection lfith survey tlighta Tia. Ad.ale tq 'l'olr;yo. 
Accused Canada hae two prior convictions by general court-u.rtia.l tor 
being drunk and disorderly. Bohan has received disciplinary action under 
Article of' War 104 for miaconduct similar to that involved in the 1.Mtent 
case. 

In view of all the ciroumata.noes, 1·rec01!111end that the sentence as 
to each accuaed be confirmed and carried into execution. 

4. Inclosed are forma of action designed ·to carry into et.f'eot the 
foregoing recommendation, ahould it meet with your approval. 

~ki_~ 
2 Inols THOMAS H. GREEN 

l Record or trial Major Genenl 
2 Forms.or action (2) The Judge J.dvocate General 

( G'.::,'.Cl 21, DP., 17 Oct 1%7) • B0han 

( GC110 22, DP_., 17 Oct, 19-'~7). Canadn • 

• 
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DEPARTMENT OF THE A...lThfY ( ) 
In the Office of The Judge Advocate 'General 

Washington 25, n.c. 
(24~) 

~ 

i October 1947 
JAGV CM 324505 

UN:ITED STATES FLITNG DIVISION,· AIR TRAINING COMMAND 
,~ 

v. ) Trial by G.C.M., convened at 
Randolph Field, Texas, 18 ~.Private First Class EDWIN B. July 1947. Dishonorable dis

SAMPSELL, JUNIOR (13214546), ) charge and confinement for 
Squadron K, 2532d Anny Air ) two (2) years. ~isciplinary 
Forces Base Unit. ) Barracks., 

HOLDING by the BOA.i.'1.D OF REV!Eii 
BAUGHN, 0 113RIEN and SPRINGSTON, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of RE:view. 

2. Accused was tried upon the follow:ing Charges and Specifications: 

CHAnGE I: Violation of the 93d Article of War. 

Specification 1: (Nolle Prosequi). 

Specification 2: (Nolle Prosequi). · 

Specification 3: In that Private First Class Edwin B. Sampsell., 
Jr• ., Squadron A-3, 2532d Army Air Forces Base Unit., did, at 
San Antonio., Texas, on or about 26 April 1947, feloniously 
talce, steal and carry away one 1946 Buick Sedan., black., bear
ing Texas State License CX 8602; Motor Number 46315817, o£ a
value of about $2400.00., the property of Colonel R. F. Garland., 
San Antonio, Texas. 

Specification 4: (Nolle Prosequi). 

ADDITIONAL CHAnGE I: Violation of the 69th Article of War. 

Specification: In that Private First Class Edwin B. Sampsell, Jr., 
Squadron K., 2532d Army Air Fo~es Base Unit, having been duly 
.placed in confinement in the Gu.ar_d House on or about 19 May · 
1947, did., at Randolph Field., Texas, on or about 28 June 1947; 
escape from said confinement before he was set at .liberty by. , 
proper authority. 0 
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ADDITIONAL CHA.I{GE Il: Violation· of the 96th Article of War. 

Specification l: In that * * *, did, at Randolph Field., Texas, 
on or about 28 June 1947, without authority, wrongfully take 
and use a certain automobile, to wit, 1942 Model, Chevrolet 
Sedan, Army Serial No. 167238, value of about $ll52.00., 
property of, the United States. 

Specification 2: In that,***, did, at Seguin., Texas, on or about 
29 ·June 1947, without the consent of the owner, wrongfully take 
and use a certain automobile, to wit, 1935 Model, Black Ford 
Coupe., bearing 1947 Texas License Number D/B 4980, value more 
than $50.00, the property of Albert Grimm. 

Accused pleaded not guilty to, and was found guilty of, all Charges and 
Specifications. No evidence of previous·convictions was introduced. He 
was sentenced to be dishonorably discharged the service., to forfeit all 
pay and allowances due or to become due., and to be confined at hard labor., 
at such place as,< the reviewing authority may direct., for ten years. The 
revie,ving authority approved the sentence., but reduced the period of 
confinement to two years.,·~signated the Branch United States Disciplinary 
Barracks, Camp Gordan', Georgia, or els_ewhere as the S,cretary of War may 
direct, as the place of confinement., and forwarded th record of trial for 
action under Article of \'far 5o½. ' 

3. The Board of Revie,, holds the record of trial· legally sufficient 
to_ support the findings of guilty of Additional Charges I and II and the 
Specifications thereunder and the sentence. Discussion will therefore be 
limited to Specification 3 of_the Charge and the Charge. 

4. The evidence for the prosecution with respect to Specification 3 
of the Charge discloses that on 26 April 1947, between 2015 and 2330 hours., 
a 1946 blaclc., four-door, Buick Roadmaster Sedan., Texas License No. CX 8602., 
the property of Robert F. Garland., was taken without authority from a park
ing lot at 11The Tower, 11 San Antonio, Texas. The automobile was next seen 
by the owner on 17 :t.:ay 1947 at Marshall, Texas, where it was in the 
possession of the Chief of Police (R. 6., Pros. Ex. 2; R, 6., Pros. Ex. 3) • 

.1;,ccused•s confession., dated 19 May 1947., was properly admitted 
in evidence (R. 15., Pros. Ex. 4). The accused., in his confession., related 
certain facts as to the unlawful taking or use at ·San Antonio., with one 
Private Eugene L~onard, of several vehicles during the period from 6 April 
194 7 to 10 April 1947. He further stated that., on or about 12 April 1947., 
he., Leonard and one Kelly went to the Toner Cafe at San Antonio., where 
Leonard told Kelly and the accused to wait for him in the rear of the cafe; 
that Leonard then stole a 1946 Buick sedan, picked up Kel1y and the accused., 
and that they rode around San Antonio before returning to Randolph Field; 
that Leonard and accused drove the automobile on several occasions; that, on 
or about 10 May 1947, the accused., Leonard and Kelly went t6 Ya.son., Texas., 

__and San Angelo, T~s, in the Buick., ,,returning to San Antonio on ll May 1947; 
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that they then went to the Tower Cafe, stole another car, and returned 
to Randolph Field with both cars; that accused did not see Kelly or Leonard 
again. 

5. A witness for the defense testified that about 1 lia.y 1947 the 
accused and Leonard came to her home at San Antonio in a black 1946 Buick. 
Leonard was driving and said he ovmed the car (R. 38,39). •Leonard fre
quently polished the car, but, when the witness• sister commenced to 
clean the license plate, which vras muddy, Leonard told her to leave it 
alone (R. 39). TJ-,e day before Mother's Day (May 11), Leonard, Kelly and 
the accused went in the Buick to the witness' grandfather's ranch at 
Mason, Texas (R. 40). 

6. The accused elected to remain silent (R. 42). 

7. To be held legaJJ.y sufficient, findings of guilty of larceny 
must be supported by proof that property of the value alleged, belonging 
to a certain other person named or described, was taken and carried away 
by the accused with the requisi-f..e fraudulent intent. (Par. J.49~, MCIE 
1~28). Particularizing with respect to Specification 3 of the Charge, 
it was incumbent on the prosecution to prove that the accused stole the 
identical automobile described in the Specification. 

8. 1'here is in this case evidence that a black 1946 four-door, 
Buick Roaclmaster sedan, Texas License No.ex 8602, the property of Robert 

•F. Ga.rland, was taken without authority from a parking lot at The •rower, 
San Antonio, 'rexas, between 2015 and 2330 hours, on 26 .11pril 1947. The · 
description of the missing vehicle thus corresponds so far as it goes 
with that set forth in the Specification. Accused's confession and the 
testimony of the defense witness establishes that accused was involved 
in the vrrongful taking of a black 1946 Buick sedan, which is otherwise 
undescribed, at the Tower Cafe at San Antonio, at an unspecified time 
on 12 April 1947. The only evidence indicating that the automobile taken 
by accused and his companions was Hr. ·Garland's automobile is that both 
vehicles were 1946 black Buick sedans and that the scene of taking was 
in each case the sarae. But the date on which Mr. Garland's automobile 
was missed by him (26 April 1946) and the date OlJ. vYhich the accused 
admits the taking of a vehicle of similar description (12 .April 1947) 
are viidely discrepant. There is no evidence tending to· reconcile this 
discrepancy. Therefore, so far as the record discloses, the discrepancy 
is explicable only on the basis that two different automobiles were 
involved. The sufficiency of the proof as to the specification in 
question might be considered douQtful, even_in the absence of the 
mentioned discrepan::-y, by reason of the lack of adequate identification 
of the vehicle taken b°'J accused as the vehicle missed by Mr. Garland. 
(See CM 314174, 5 Bull JAG 209). In any event, in view of the discrepancy, 
it is manifest that the proof is wholly insufficient to warrant an inference 
that the accused took the automobile described in the specification. 

3 



9. The accused was -eighteen years and eight months or age when 
charees were preferred. He enlisted at Harrisburg, Pennsylvania, on 
14 Uay 1946, for three years, and had no prior service. 

10. For the reasons stated, the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty of 
Specification 3 of the Charge and legally sufficient to support the 
findings of guilty of Additional Charge I and its Specification, Addi
tional Charge II and the Specifications thereunder, and legally sufficient 
to support the sentence. ' 

Judge fr.dvocate 

~-
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JA.GV CM 324505 1st Ind 

JAGO, Dept. of the ArrtJY, \'lashington 25, D.C. 

TO: The Commanding General, Flying Division, Air Training Comm:md, 
Randolph Field,'Texas. 

1. In the case of I;>rivate First Class Edwin B. Sampsell, Jr. 
(13214546), Squadron K, 2532d Aney- Air Forces Base Unit, I concur in 
the foregoing holding by the Board of Review, am reconnnend that the 
findings of gullty of Charge I and Specification 3 thereunder be 
disapproved. Upon taking such action you will have authority to order 
execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office, they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate attach
ing copies of the published order to the record in this case, please~~lace 
the file number of the record in brackets at the end of the published 
order, as follows: 

(CM 324505) • 

THOMS H. GREEN 
1 Incl Major General 

Record of trial The Judge Advocate General 

I. 





DEPAR'.l'm:NT OF THE ARMY 
In the Office of The Judge Advo cate General (251}

Washington 26. D. c. 

JAGK • C?l 324519 

2: s:? 1947 
UNITED STATES )

) 
PHILIPPINES-RYUICYm COMMAND 

v. ) 
) 

TrW by G.C.l!., oon:vened at Headquarters 
PHIBCOM. PHILRYCOM. APO 368. 20 May 1947 • 

Private First Clasa JilES L. ) EACHa To be hanged by the neck until 
DAVIS (34633071). unassigned, ) dead. 
formerly of 237th Quartermaster ) 
Laundry Company and Private _ ) 
WILLIE A. VALENCIA (19028908), 
unassigned. formerly of •Aw 

) 
) 

~Company, 32d Infantry. ) 

---------~-~--..-..------------OPINION of the BOARD OF REVIEW 
SILVERS. Mo.AF.EE and ACKROYD. Judge Advocates• 

-----------------------------~ 
1. 1he reoord or trial in the oaae of the aoldiera named above has 

been examined by the Board ot. Review and the Board aubmits this, its opinion, 
to The Judge Advocate General. 

2. Aoouaed were j~ tried upon the folloring charges and apecitica
tions 1 

CRARGB:Ia Violation of the 92nd Article or War. 

Speoif'ioationa In that Private First Class James Le Davia, un• 
assigned, then of 237th Quartermaster Laundry Company, and 
Private Willie A. Valencia,. alias Private William Franoh, un• 
assigned, then of •A• Company,. 32nd Infantry, 7th Division, 
aoting jointly and in pursuance of a c0111DOn intent, did, in 
oonjunotion with Seaman Seoond Clase George Sadler. and Jose 
Ramirez, at U.S. Naval Air Base on Maotan Island. Opon,. Cebu,. 
Philippine Islands, on or about 12 January 1947. with malioe 
a.forethought,. wilfully, deliberately, feloniously, unlawf'ully 
and with premeditation, kill one Roberto Banie1, a human being,. 
by atriking him on and about the head with a carbine and a 
rook. 

CHARGE IIt Violation ot the 96th Article of War. 

Speoiticat1ona In that PriTate First Class James L. DaTia. un
assigned, then ot 237th quartermaster Laundry Compa.ey-• and 
Private Willie A. Valencia,. alias Private William Franch. un
assigned. then of •A" Company, 32nd Infantry, '1th Division, act
ing jointly and in pursuance ot a connon inte_nt. did, in 
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oonjunotion with Seaman Seoond Cla.ss George Sa.dley. and Jose 
Ramires. at U.S. Na.val Air Bue on Maotan Ieland. Opon. Cebu. 
Philippine Islands. on or about 12 January 1947 • feloniously 
attempt to take. steal and carry aay, one boat, LCM. of the 
value of more than $50.00, property ot the United States. 

Ea.oh accused pleaded not gu111l, to and was tound guilty of all charges and 
apeoitioationa. No evidence of aey previous conviction as to either aoouaed 
was introduced. Ea.oh aoouaed was sentenced to be hanged by the neck: until 
dead, all the members present at the time ea.ch v.>te was taken concurring in 
the vote on ea.oh sentence. 1b9 reviewing authority apprOTed the sentence as 
to each accused and forwarded the record .of trial tor action under .Article ot 
War 48. 

3. Evidence tor the Proaeouticm · 

llr• Conrado v. Reyea was employed as a finger print analyst by the CJ":1m1naJ 
Inveatiga.tion Diviaion, Philippinea•Ryukyue Cornrna:od. and took the tingerprinta 
ot one •PriTate William Franch,• whom he identified in court as being the same 
person as aoouaed Valencia. flle•• fingerprints were forwarded to Washington.
D.c. Without objection by the defense, a letter tram. '.!he Adjutant General'• 
Office, Washington. D.c•• dated 9 April 194'7 and addres-eed to the Commanding 
General. Philippinea-.Ryukyus Command, was introduced 1n evidence as Proaeou
tion Emibit 1. ~is letter stated that the fingerprints ot William Franch 
were compared and found to be identical with those ot "Willie A. Valencia. 
19,028,908._who enlisted 16 August 194-0" {R 6-7J Proa Ex 1). It appearec! from 
the fingerprint card aooom~ing this letter that the comparison was made by 
a person in the Disoiplinary Section of the Personnel Aotions Branch 1n the 
O:tti oe of The Adjutant General. 

Doctor Leon Re Horlanda was president of the Sanitary Division, Opon 
Headquarters, Cebu, P.I. He was a Philippine Government physician and, in 
the absence of an "expert pathologist,• performed autopsies on the bodies 
ot deceased persons "killed" in his diltrict. On 13 January 1947 he per• 
fonned an autopsy at the Mactan Naval Air Base. 1here was no indication 
that the body upon which he had performed this autopsy had been in water or 
that death had been caused by drowning. Death had been caused by ak:ull trac
turea and deceased had been dead about twelTe hours when he ue.m.ined the 
corpae at llaOO a.m. on 13 January. 1here were three wounds on the right 
aide ot the head, one on the left side ot the head, two on the right side 
ot the neclc and one on the right :mandible. _~e wounds on the head "may have 
been caused by a heavy 1natrument, while the wounds in the neck: was caused 
by a sharp instrument.• Doctor Horlanda did not know the. identity of the 
deoeaaed at the t1- he perfonned the autopa,.. He identified Prosecution 
Elthibit 2. which was admitted ill evidence without objection by the detena•• 
as a carbon copy ot the "preliainary necropsy report• made by him u a result 
of the autopsy he had done at the :Mactan Naval Air Base on 13 January. ~• 
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cow we.a signed by him.. '.lhe original was "in the hands of the Justice ot 
the Peaoe of Opon. 11 '.!he report. dated 13 January 194'1, recited that the 
necropsy, which had been performed at 1111100 A.M. 12 hours after death" 
had been requested by the "Municipal Mayor and Justice of the Peace• and 
that the deceased was "Roberto Baniel vale Age 29 years Nationality 
Filipino." It contained the usual post mortem findings, which were sub
stantially the same as those/t!8whieh Doctor Horle.nda testified on the 
stand, and stated the cauae of death to bea 

•eonoussicn accompanying shock subsequent to fracture ot the 
temporal bone inflected by a heavy blow may be by a butt ot a. gun 
or a heavy insi:.rlbnt. · 

"REMARKS a Death was sudden due to the appearance of the body. 
'.!here was contracture of the a.ms 8lld legs, showing the position 
ot the body or action at the time ot death.• 

Doctor Horlanda also identified Prosecution Exhibit 3, likewise accepted 
in evidence without objection by the defense, as a death certificate signed 
by him. This certificate, dated 16 January 1947, was made on a printed 
GoYermnent Form ("Municipal Fora No. 103") and stated that Roberto Baniel 
had died at Opon, Cebu, at 10130 P•L on 12 January 1947, of concusdon of 
the brain due to fracture of both temporal bones ot the skull and that the 
death we.a "homicidal• as distinguished t.rom •accidental• or •suicidal.• 
It appears from Section 17 or Municipal Form No. 103 that the physician . 
attending the deceased was responsible for completion of the death certi
ficate (R 7•11J Pros Eu 2.3). 

Mrs. Roberto Be.niel ot Opon, Cebu, testified that her husband. Roberto 
Baniel, waa dead end that he had died on 12 January 1947 (R t5). 

On 12 January 1947, Mr• Alejandro Godor:nea wu sergeant ot the guard. 
at the Ms.ct.an Naval Air Base. upon inspecting the guards at the Air Base 
about 9a30 p.m. that ~ he tound that Roberto Baniel was at his poet on 
the wharf leading to the boat pool. Returning t.rom his inspection, he 
noticed tour men heading for the :.boat· pool. One of these men was a :negro 
by the name of Sadler, formerly' a guard at the- air base, one was white. 
and the other two were colored. When he relieved the guard, at about 11100 
p.m. he discovered that Roberto Baniel was not at his post (R 15-18). 

'.!he Naval Air Base was located about a mile trom Opon (R 14). Mr. 
Ramon ligujo we.a a coachman and about 9a00 p.m. on 12 January 1947 accepted 
as passengers accused Valencia, described as a "white man.• and a colored 
man Jl6JD8d Sadler. ~ey asked him to drive them to their oemp in Opon. · 
On the way Sadler and accused Valencia picked up two girls and. upon ar• 
riving at the camp in Opon, each' procured a raincoat and tti.e party con
tinued on to the barrio of Lipa.ta. '.!here. Sadler. accuaed Valencia and 
the two girls dismo\Dlted but told Wgujo to wait. When Sadler and Valencia 
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returned to the coach the two girls were no longer with them but this tiL:;o 
they were accompanied by two "ble.ck" men, one of whom was accused De.vis. 
Ngujo was then told to "drive away."· He was asked to stop on the road 
opposite the wharf lee.ding to the boat pool of the Mactan Ne.val Air Base 
and his four passengers got off and ran towards the boat pool. Sadler was 
'\\"Ela.ring a Navy uniform e.nd the "other two 'black men" were wearing khaki. 
He could not remember whe.t the fourth man was wee.ring (R 19-20). 

Mr. Cipriano Quiniones, a guard at the Maotan Ne.val Air Base, was 
present when the guards were relieved about llalO p.m. on 12 Je.nue.ry 1947 
and noticed that Roberto Be.niel was not at his post at the boat pool. 
About six o'clock the next morning, Mr. Quiniones found the "body" of 
Roberto Baniel on the bee.ch about 200 yards from the boat pool. lhe body 
was lying on its left side between the high e.nd low water marks and the 
clothes thereon were wet. lhere were "no wounds" on the body "except the 
neck and with bluish color on the eyes." lire Quiniones considered that 
Roberto Baniel was dead at this tioa because he ''was not moving anymore" 
(R H-22). 

On 12 January 1947, Ensign W11.f'red Wheeler, USNR, was officer· of the 
day of the Me.ctan Naval Air Base.· About llal5 p.m. that night he received 
a report that the boat pool guard was missing. Ensign Wheeler thereupon · 
made a aearch for the guard but could not find him. . Th.e boat pool "was 
crowded. We had two LCMs at the dock, one was running and the other one 

# was perhaps 100 feet away f'rom the dock and it was adrift." 'lhe ramp was 
down on the LCM at the dock. lhe guard was to'lmd "dead on the beach" the 
next morning about 6al5 a.II'.. Ensign Wheeler felt the guard's heart and 
in his opinion the guard was dead. He had the body removed from the beach 
and made arrangements for an autopsy with "an official representative of 
Opon." '.lhe boat pool guard had been armed with a carbine and one clip of 
&Jrmunition. Ylhen his body had been discovered on the bee.ch, the carbine 
had been missing. Ensign Wheeler later found the carbine in some bushes 
near the boe.t pool, accused Valencia he.ving informed him where it would be 
found (R 23-24, 42). 

Seeman First Class George Sadler had been assigned to the Ne.val Base 
at :Me.cte.n. He was well k:nmm by all the security guards at the base. On 
12 January 1947, he was in the company of accused Davis, accused Valencia 
(known to him as "Bill") and one Ramirez.at a shack occupied by him and 
some other see.men. That day they had planned to remain in the she.ck until 
a little after dark and then repair to the boat pool, "fool" the guard, 
and take a boat. After dark they rode in a 11ttle "buggy" to the boat pool 
where they dismcuntecl and entered a hut located in the area. Semnan Sadler 
was "pretty well drunk" at this time and was "talking loud." 'lhe four men 
agreed, while in the hut, that Sadler would go to the boat pool to see if' 
there was anyone about. Sadler tol.llld a guard at the boat pool and asked 
him "if there was some people that went there who was supposed to take a 
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boat and get some trucks from Cebu." '.lhe guard replied in the negative and 
Sadler told him that "there was some fellows who we.a to go. there. to take the 
boat." Sadler left e..nd reported to his companions that there was only one 
guard at the boat pool. Ramirez and ttBill" then went to the dock where they 
talked to the guard and finally "grabbed" him and took him to "the shack 
a little way back on the pier." "When Ramirez and "Bill" emerged from the 
shack, they were "marching the guard." Ramirez got into one of the boats 
and attempted \lllSUecesstully to start the engine. Sadler then went to the 
"other" boat and tried to start its engine. '.lhe ramp of this boat was down. 
At this time accused Davis and "Bill" were s te.nding at the end of the dock 
with the guard. '.!here was a light shining on the dock which Sadler thought 
must have been a 600-Watt light. As Sadler was starting the engine of the 
boat he was in, Ramirez came to him and said, "'.!hey let the guard escape." 
Ramirez was "kind of shaky and nervoua" at this time. Sadler replied, "The 
jig is up. I'm moving out of here," and immediately left the boat pool. 
"Bill" we.a wearing "just an ordinary blue dungaree" with the sleeves cut 
off. Sadler would not say it was a "Navy shirt" (R 24-29). 

Mr. Jose Ramirez, of .Andores, Cebu, spent the night of 11 January 1947 
in the house of a mestiza, :M8.ry Watkins. He did not know Mary Watkins by 
any other name. Privates FTE.nch and Davis also stayed in Mary Watkin's 
house that night. '.!he three men went to a party at Sadler' s house about 
4a30 or 6100 p.m. the next evening where they had a few drinks and did some 
talking. About 8130 or 9a00 p.m., Ramirez, Sadler, Davis and Franch got 
into a "tartanilla" and proceeded towards the oi ty of Opon. On the way 
they passed the naval camp where Sadler got off. '.lhe three men continued 
on their way. About one kilometer from the naval camp. Ramirez dismounted 
from the "tarte.nilla" to visit a house of prostitution and the two remain• 
ing passengers continued their journey towards Opon. About llaOO p.:n. 
that night he returned to Mary Watkin•s houso and found that Davis and 
French were already there. It had taken him o.pproximately one hour to get 
to Mary Watkin•s house frcm the time he had left Davis and Franch in the 
"tartanilla." It was a thirty minute ride in such a vehicle from the naval 
base to MAry Watkin•a house (R 29-35). 

At this point in Ramirez •s testimony, the trial judge advocate asked 
him if he had not made contradictory statements before the trial to the ef• 
feet that he and his three oompanions had gotten out· of the "ta.rtanilla" 
together and had gone to the boat pool where they had "trouble with the guard.• 
that Franch had attempted to throw a rook at the guard and that the guard 
had fallen into the water. Ramirez admitted that he had made such statements 
but that they were untrue and were made "because I had to protect m:, life 1n 
Cebu. I we.a in prison and I had to protect myself from being cut with a 
bolo" (R 35-36). '.lhe following then appears in the record of trie.la 

"EX.AMINATION BY THE COURT 

"Question by the law members· 

"~. u• you at present quartered in the stockade? 
"A• Yes, sir• 

• 6 



•IJla ihe te.stimo11Y of the witness will be stricken tram the 
record. , 

"!lbe court had no f'arther questions. 
11 1here being no further questions, the witness was excused and 

withdrew. 11 (R 37) 

Felisa Yamaon was a housnite residing at Opon, Cebu. On the night ot 
ll Januaey 1947, Ramirez. e.nd aoouaed Davis and Valencia came to her house 
and stayed overnight. 1hey lett the ll$Xt aorning. Sometime after llaOO 

,p.:m. on 12 -January, Davis and Valencia returned to her house and announced 
that they were going to sleep there again. Ramirez returned later, at 
"al.most 12 o •clock.• lll.ey had a small package with them which 'they left 
in 'the house. '.!he package was wrapped in manila paper and was about twelve 
inches long, six inohes wide and a little less than an inch thick (R 11-13). 

lira. Lina ·,hompson saw one ot the accused, known to her as •Bill, 11 in 
a cafe in Opon, Cebu, about 8116 p.m. on 12 January 1947. Sadler was with 
him at this time. Sadler borrowed a flashlight fioom. Mr•• Thompson, where
upon 11Bill• took 'the flashlight and left the oafe f'or about tin ainutes. 
'When he returned, he wu carrying a package wrapped in brawn paper. Thie 
package was about half' an inoh thick, twelTe inches long and six inohes wide. 
1he two men left the oai'e about 8 a 60 p.m., •Bill" acting as if he "was in a 
ruah• (R 13-14). 

'.!he pre-trial statements of accuaed Valencia and Davia were ad.mitted 
in evidence after a showing of their volimtar,y nature as Prosecution Exhibits 
4 and 5, respectively. '.lhe law member pendtted them to be read to the 
court, deleting therefrom all names other than those of the respective makers 
(R 37-40). · 

In his pre-trial state?llent, accused Valencia stated_ that he was "William 
Franch., Prl, ASlf 1902352, :52 Regiment, Co A. 7th Inf. Division, APO 957. 11 

He was absent without leave on the Island of Bolblob when, about 6 April 1945, 
some soldiers from the Americal Division landed on the island. He turned 
himselt in to them and was sent to the Island ot Cebu in oonfinement. Later, 
be was sent to a replacement depot where he stayed until July. He left the 
replacement depot ":tor no good reason• and when 11 tbe other American soldiers 
moved out• he stayed on the Island ot Cebu, living with aFilipino civilian•. 
On 11 January 1947, he and two· companions stayed all night with aome people 
who lived approxiaately 4-1/2 kilometers from the naval baae. He stayed 
'there because a sailor fiooa the naval base was going to showr him and his 
two friends "where the boat was• with wbioh 'they were thinking ot "making 
some easy money. 11 He met the sailor who was to point out the boat at th• 
latter•s ahaok: about 4a00 p.m. on 12 JanU&.17. About '7100 p.m. they went 
to the naval base and acouaed Valencia procured a paclcage containing a 
JlaT7 \lllif'orm.. :1:he7 then repaired to a •pone" where the7 drank some beer. 
When acouaed Valenoia and the sailor returned to the sailor•s aback, 
Valencia's two companions were also there. 
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After talking for some time, the four men got in a ttcartella* and 
rode to the naval base. '.lhey stopped near the road leading to the pier and 
"went down to the shadows a.long the roadtt until they came to the "head.• 
which they entered. '.lhe sa.ilor deoided to go down to the pier end talk: to the 
guard. When he returned, he reported that the guard was new "and didn't knO'lf 
anything" and that he had told the guard that accused Valencia was a new sailor 

· and 1ras to take a boat to Cebu. After a aui t of rain clothes bad been ob
tained for one of their number from the sailor's barracks, the group decided 
that aooueed Valencia and another would •get control of" the guard. 'lhe 
sailor end the other member of the pe.rty were to wait and the sailor was not 
to leave until he saw the boat was gone. Valencia approached the guard and 
asked which boat he was to take out. 'lhe guard replied that he did not know.· 
Valencia walked 1x> the first boat on his right but when he turned around he 
noticed the· guard was approaching him. '.lhe guard. however. then ran back 
into the phone booth. After some converse.tion rlth the guard during the 
course of which the guard had stated that the officer of the day was not 
"there." Valencia's cohort said. •r.et•s go." and Valencia "grabbed• the 
guard. He stumbled with the guard and fell to the floor with him. his 
friend taking the guard's carbine. '.lhe guard asked them not tx> kill hi:m. 
and Valencia told him he would not be hurt if'. he shut up. Valencia put the 
guard in a boat and the carbine was given to the third member of their group 
who had arrived in the meantime. Accused Valencia and the other man then ea.eh a.t
tempted to start a boat. Valencia, being unsuccessful, got back: up on the 
pier. '.Iha guard was tx>ld to get out of the boat he was in and he also got up 
on the pier. ihe man with the carbine gave it to accused Vs.lencia and told 
him to hit the guard. Valencia refused and swun& the ce.rbine at his com-
panion. kl he swung.the guard was released and he "pushed the guard in ~ 
water." '.lhe man who had held the carbine ran up the pier se.;ying he was go-
ing after the guard e.nd at this time Valencia hae.rd the engine of one of the 
boats start. Valencia then re.n back to the boats, passing the sailor on the 
way, e.nd started to loosen the moorings on the one with the engine running. 
'.lhe r8l:lp on this boat was down. At this time his other friend said. "Let'• 
get out of here; that boat will not go." Both ran up the pier and Valencia 
heard ~e me.n who had gone after the guard shouting that he "had" him. 
Valencia ran down the beach and saw this man "stomping the guard in the head 
with his feet." Valencia told him not tx> kill the guard and received the 
reply that 1£ he did not kill the guard the guard would kill him. Valencia.'a 
companion then star~d hitting the guard with the butt of the carbine. 
1herea.fter, the third member of their group came aloni; and during the ensuing 
conversation, Valencia bent down to look at the guard who seemed to be dead. 
Y.'hen he stood up age.in, the man who had beaten the guard was pointing the 
carbine.at him and told him to "help" him so that Valencia "would have 
nothing on hiln." Valencia "saw" that he "woulc. help him• so he picked up 
a rock: the size of his head. He straddled the guard with the guard I s head 
between his legs and threw the rook to his le.ft, but did not hit the guard. 
Valencia then went SOl!l8 distance away from the scene but the man with the 
carbine said that he did not think the guard was dead and remained with 
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the guard. When he returned, he told Valencia that the guard wns sitting 
up so he broke the guard's neck with his carbine and then felt his pulse 
and found the €,'Ue.rd was dead. Valencia e.nd his two companions hid the 
carbine 1n the brush and he and one of the men returned to •opone• while 
the other "went be.ck to the boat pool" (Pros Ex 4). 

Accused Davis, in his pre-trial statement, stated that he was formerly 
a momber of the 237th Quartermaster Laundry Company. He went absent with
out leave :f'rom his company on 27 August 1946 and went to Manila. From 
llahile.. be migrated to Cebu where he has lived ever since. He met a sailor 
in December, lS46, who told him that the Navy had some boats "they were 
going to get rid of." On the night of 11 January 1947, he and two companions 
ste.yed at the home or "Mary Wathlins" and "planned out all the details of 
what was going to take place.• On 12 January, they went to the sailor's 
she.ck and sat around and drank. '.!he four men left the shack about 9a30 
p.m. "to go to the docks." '.!hey stopped on the top or the hill above the 
docks e.nd · "talked it over again." '.!he sailor and one of the men then went 
to the sailor's tent to get some "rainsuits.• After their return, the 
sailor went ahead to, tell the security guard at the docks that there would 
be t.o sailors to take a boat to Cebu to pick up a truck. When he oame 
back he said that "everything"we.s clear." Davis' two companions then went 
to the docks and he and the se.ilor were to join the:m. after the guard we.s 
disarmed. He saw hi£ two friends bring the guard out of a shack with hill hands 
up and he and the sailor joined them•. '.!he gue.rd was put in a boat and 
Davis got in the same boat and tried unsuccessfully to start it. '.!he sailor 
got in another boat. '.!he other two' men took the guard off the ~t . and 
marahed him to ttie end or the dook. La.ter, accused Davis heard one of these 
men yell the. t the guard he.d got awe.y and he and the sailor re.n up the dook. 
'.!his was the last time he saw the se.ilor that night. On the_ way, he saw 
his two friends pulling the guard out of the water, the guard saying that · 
they could have all the boats they wanted if they did not kill him. One 
of them hit the g.uard over the head with a large a tone e.nd the guard tell. 
'.!he -avo men then walked up to where Davis we.a and, handing him the guard• r 
rifle, said, "Let's get out of here." Davis threw the rifle 1n some bushes· 
and he and one of his companions went to the 'lnestiza.'s' house, the other 
saying he was "going be.ck." '.!he third member of their party arrived .1.t the 
mestiza's house a.bout an hour and a. half later (Pros Ex 6)•. 

4. Evidence for the Defense 

Each accused, his rights as a. witness having been explained to him, 
elected to remain silent (R 41). 

6. Dia cussion 

Each accused herein was found guilty of the murder ot Roberto
\ 

Baniel 
by striking him on and about the head with a carbine ang. a. rock. Each was 
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also found guilty of the attempted la.rceny ot a.n LCM boat, property of the 
United States of a. Ta.lue ot more than t60. 

The proof that it wu Roberto Baniel upon whose body an a.utopsywu 
performed at the JJa.ctan Nava.l Air Ba.se and who ha.d died u a result of 
traotures of the skull ca.used by blows with a hea-vy instrumeat stems chiefly 
trom the death oertifieate and the copy or the :aecropsy report introduoed. 
in evidence u Prosecution Exhibits 3 and 2, respectiTely. These docu
ments were identitied in court by Doctor Horla.nda., the person who had m.ad.e 
them as tbs result of an autopsy performed by him. Doctor HorlUlda was an 
official of the municipality of Opon., Cebu, Philippim Iala.llda, a».d he COll.

ducted his autopsy and made the records in question on behalf ot that muni
cipality. · The Philippine Islands, ha.vix.g been granted their ind.epeJldenoe 
on 4 July 1946 (Proclamation No. 2695, July 4., l946J Treaties a.lld other In.
ternational Aota., Series 1568, Department of State, Waahingto11.., D.c.), these 
records were foreign documents. It behooves us, then, to disouaa the pro
priety of' their admission in evidence. 

It has been genera.lly held that the proTisions ot para.graph llTa of 
the 1928 Manual for Courts-l!a.rtia.l permitting the use of' of'f'ieia.l writings 
as prima f'a.cie proof' of the fa.eta therein recited, though general in terms, 
cannot be extended to the use of records of foreign goTermoeJtti agencies 
(CM M'!O 4347, Saunders, Dig Op AJAG, lf!O, p 26J CM 2n864., Bell, 7 BR 
(ETO) 275, 278). We must,. then, look to the Federal ata.tutes'u>ar 111, 

MCM 1928). . 

It is provided in 28 me 696!, thats 

".Any book, pa.per, atatemeat,. reoord, aooount, writi11g, 
or other document., or a.ny portion thereof, of whateTer char-
acter and in whatever form, as well as an~ copy thereot equall7 
with the original, which is not in the trnitecl States (herei:n
a.fter referred to a..s a foreign document) shall, when a.ul;y oer
tifiecl as provided in sections 696d a.Dd 696e of this title, be 
admissible in evidenoe in a-rq erimina.l action or proceeding in 
any court of the United States if the oowt shall f1%14, .ft'o:m &11 
trur teatimoD¥ ta.ken with respect to such foreign documen.t pursuant 
to a collllliaaion executed Wlder section 696b., that suoh document 
(or the origirial thereof in case.auoh dooUJD8nt la a oop1) 1atia• 
tiea the re uire:menta of section 695 of this title, unleaa-r.-
t event that the genuinenesa o auc doowneat a de:nie'1, UJ.y 
party to such orimineJ action or proceedi11g making suoh ie:ni&l 
shall establish to the satisfaction of the court that auoh a.oou
ment is not genuiu. Nothing oontaine4 herein ehall be tee.mei 
to require authentication under the provisions ot sections 696d 
and. 696e of this title of a torei doouments which ma other• 
wiae be properly authenticated by law. Uaderscoring auppliet.) 
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Section 695 of this title authorizes the admission i• evidence, in~ 
oou.rt established by act of Congress, of anywritii,.g :made u a :memorandum 

· or record of a:ny aot. trGsaotion, occurrence, or event where it appear• 
that suoh writing wu made in the regular course of an:r busi.neaa and that 
it we.a the regular course of such business to ma.lee it. Section 695.!?_ pro
vides for the iasuanoe of a. commission to any conveniently located consular 
officer to take testimony with rega.rd to the genuineaess of foreip. docu
ments sought to be used 1n nidenoe i:a a oriminal a.otion and with regard 
to their meeting the requirements of Seotion 695, and Section 695_! requires 

· that such consular officer, if he is satisfied that a. foreign document is 
genuine, shall certit7 under the sea.l of his office to the gen.uineness 
thereof and transmit the document together with his certificate and a reoord 
of the testimoD.7 taken to the court issuing the comm:l.ssioa. Sectiou 695e 
provides that a copy of a:ay foreign document of record or on file in a pub• 
lic -offioe of a. foreign country shall.be admissible in evidence in any court 
of the United States when certified by the b.wful custodian of suoh doou• 
ment a.nd authenticated by a certificate of a oonsula.r officer resident in 
such foreiga oountry. 

Although Section 695e apparently departs from the oommon law rule 
relating to the admissibiTity in evidence of publio dooument1 in that it 
purports to make admissible copies of records on file in a foreign public 
office without requiring proof that there wu an. of.f'icia.l duty to make 
such records (see Banoo de Espana T. Federa.l ReserTe Ballk. 114 F (2d) 
438,446J compare par 117a, lK:M 1928), the records here Wider oouideration 
are clearly not admissib!e Ul3der this section, for they were not aufticie11tl7 
shO'.rn. to be oopiea of documents on file in 8:0.7 f'oreip office. Although 
Doctor Horlanda testified that the original copy of the necropsy report 
was "in the ha.Dds of the Justioe of the Peaoe oil Opon,• we are ot the 
opinion that i:n order to be admissible under Section 695•, a proffered 
foreign document or oopy thereot must be identified in 80llle :manner by the 
custodian of the file oopy. It did aot appear that Doctor Horlu.d.a waa 
tho custodian of the record copies ot either the :necropsy report or the 
death certificate. 

The queation. remains, hOll'enr. as to whether theae reoorda may be 
considered as foreign business entries 'lmder Seotiou 695 alld 695a. There 
can be no doubt that they were, generally speakia&, made by Dootor Horlanda 
in the regular oourae ot his busineu u a GoTernment physioiu and that 
they thus met the requirement, of Seotiou 695. The mentioned Federa.l sta
tutes 1hovr that it wu the inteadment ot Congress to make genuine foreiga 
buainesa entries admissible in evideDOe on. a par with domestic budaeu 
entries. Having in mind that oourta existing under i ta authority- ge:aerall7 
sit in the thaited States, Congress also pron.dad ia Sections 695 b - d for 
maohinerz whereby the genuineuu ot foreign documents desired tooe used 
in evide:iaoe in criminal actions in such oourta might be determined. in the 
first instuce at lea.at, in the foreign locality where they were made a.:ad 
where 'the wit1leasea ha:ri.ng lcnCJllrledge ot their authenticity- might be ilreotl7 
interrogated am for the tald.~ &D4 traumiaaioA of teatime~ eatabliahiq 
their oharaoter u entriea ade in the uaual oourae ot busineas. These 
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provisions a.s to the certification of such documents are not, hOW'ever, 
tha exclusive means of authenticating foreign business entries. In the 
oase of~ v. United Sta.tea (93 F {2d) 427, 437) it was said, 

n It wa.s not shown tha.t a.Dy of the original. (foreiga) 
documents, oopies of whioh were reoeind in evidence, were 
genuine or that they h.a.d a.otua.lly been executed by the
persons by whom they purported to be executed. The copies 
were therefore not admissible, under 28 USC, s. 695 et seq • 

"It is not aeoessary to decide whether section 695 et 
seq. of 28 USC••• prescribes the exclusin mean.a of proTiag 
foreign dooume:ats. 'lhey (seo. 695 et seq) provide a.t lea.st 
one means by whioh the government oould have proved the 
documents the oopies of which were improperly received in. 
evidenoe. 11 (Parenthetioa.l expla.na.tions t.nd undersooring supplied.) 

The oourt-martia.l whioh tried this case wa.s sitting in the Philippine 
Islams a.nd had before it on the witness sta.nd a.Dd Ul'.lder oath the persoA 
who ma.de the necropsy report a.nd dea.th certifioa.te here in question. There 
would have been little point in requirbg such a. court to go through the 
empty formality of ha.Ting a. United Sta.tea consula.r official ta.lee testimo~ 
from Dootor Horl&.lllia. regarding the genuineness of these documents so tha.t 
this offioia.l oould certify under sea.l his opinion a.a to their authenticity, 
nor ca.n we believe that CongreH intended to impose any such restrictiou 
upon the admissibility of thue records. Here the court executed ita 01rJl 

fa.ot finding commission, suftioiently a.uthentioated the doouments in qua•
tion by a.dmitting them in evidence a.fter hea.ring testimony u to the co:n-
di tio:m under which they were ma.de and thus, in our opinion, complied with 
tho spirit and the letter of the Federa.l sta.tutea having to do with the 
a.ooepta.me in evidence of foreign business entries. Consequently, the 
death oertifioa.te and the copy of the necropsy report were, generally 
speaking, properly reoeiTed um.er the general provisions of section 695, 
which section, we beliew, a.pplies to foreign bu:,iness entrios a.a well a.s 
to domestic business entries a.nd is not limited by seotion 695a. which 
merely provides u a.lterna.tiTe a.nd more convenient mode of proof ot foreip 
business entries in criminal ca.sea. {Url~ecl Sta.tea T. Kdb:m.ey, 155 F (24.) 795.) 

It does not follow, hawever, that ea.oh a.nd every sta.tement conta.ined 
in these records is adlllis~ible. In a recent ca.se, we had occasion to dis
cuss at length the question a.s to what entries in a.n autopsy protocol might 
be considered business entries tmder the Federa.l statute (CM 323197, Abney). 
In that oa.se we ca.me to the oonolusion tha.t only those entries were a.d
misaible whioh fell within the scope of the regular, that 1s norma.1, course 
or the proper business of the pathologist or physician a.ndwhich could be 
considered, in a. legal sense, a. record of fa.ct a.a distinguished trom opinion. 
not ba.sed on tra.ined obsena.tio:n. Consequently, we held a.dmissible the en
tries in the a.utopsy protocol there Ul'lder discussion whioh related to the 
identification of the individual upon whose body the a.utopsywas pertorme4, 
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to the physical facts found to exist with respect to the corpse and to 
the diagnostic determination as to the physical cause of death. We held 
inadmissible. however. an entry stating that the death was due to homicide 
as distinguished from aooident or suicide, even though such an entry was 
required to be made by regulatio:!13 applicable in that case, on the ground 
that it was obviously not the business of a pathologist or other medical 
officer to deal with that part of the !!! gestae of the ocourrenoe of 
death not observable in the laboratory or during the course of medical 
treatment. 

~though in the Abnel case we cited various Army regulations to show 
that the entries found in the autopsy protocol there in question were re
quired to be made, the deceased in that· case being a member of the Arm:y 
and the death having ooourred in an Army hospital, we believe it to be a 
matter of common knowledge, having regard to the practice of medical juris
prudence in civilized nations of the world, that autopsy reports generally 
must of necessity contait;l an identification of the person upon whose body 
the autopsy was performed, detailed pathological findings and a conclusion 
as to the time and physical cause ot death•. Doctor Horlanda testified that 
in the absence of an "expert pathologist," he customarily performed autopsies 
upon the bodies of persons who bad met violent death in his district and his 
qualifications as a pathologist for this purpose were not questioned at the 
trial. Since he was apparently the only physician viewing the body ot the 
deceased person at the Mactan Naval Air Base, he was also required to execute 
a death certificate on Municipal Fona No. 103. Aooordingly, those etatementa 
in the necropsy report and the d$ath. certificate, made by Doctor Horlanda 
or under his direction, relating to the identi.fioation and the time and 
physical cause ot death of the person upon whose, body he had performed an 
autopsy at the Naval Air Base were properly admitted in evidence. Also ad
missible were the entries in the necropsy report relating to the post mortem 
.findings. However, as we have indicated abon, tho statement in the death 
certi.fioate that the death had been caused by homicide rather than by acci
dent or suicide was improperly admitted. !he ciruumstan04 that Doctor 
Horlanda did not know the deceased at tJ1e time he performed the autopsy and 
that his identification was, there.fore, probably based on hearsay will not 
affect the admissibility o.f the business entries referring to such identi
fication. 1his circumstance goes m.,rely to the weight to be given to such 
evidence. (28 USC'695; CM Abney, Supra~. 

It thus appears that Roberto Baniel died about llsOO p.m. on 12 
January 1947 of .fractures of the skull receind from blows by a heavy in
strument. He was missing from his post as boat pool guard at about that 
time and about 6 o'clock the next morning his body was .found on a nearby 
beach betn-een the high and low- water mark. Death had come suddenly upon 
him and had not been caused by drowning. '.Ihese oirolllllStanoes pointed to
wards death by external violence and indioated the probability ot unlawful 
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homioid• (CM 252086, Kissell, 33 BR 33l,339J CM 295324, Parker, 29 BR (ETO) 
395, 4001 CM 270205, Murphy, 4 BR (NA'.ro-MTO) 69, 73; CM 319168, ~). Was 
this homicide murder &nd, if it was, were the two aooused criminally 
responsible therefor? 

?u"Urder is defined in the Manual for Courts-Martial, 1928,, as "the 
unlawful killing of a human being with malice aforethought" (par 148a, 
MGM 1928 ). Malice in murder means knowledge of such oircums'Ul.Iloes that 
according to COl!llllon experience there is a plain and strong likelihood 
that death will follow t.~e contemplated act, coupled with an implied 
negation. or acy excuse or justification (Commonwealth v. Chance, 174 
Mass 245,262). 1,hus it has been h~ld that where.a deadly weapon is used 
in a :.namer likely to cause death and death actually results from such 
use, the law will presume malic• from the act (CM 314939, Greene). A 
carbine used as a cudgel or a rock used as a bludgeon ms:y be regarded as 
a dttadly weapon when the manner of its employment is so vicious as to en• 
danger life (State v. Johnson, 176 NC 722, 97 SE l4J People v. Cook, 16 
Cal (2d) fi07,102P (2d) 7521 State v. Drmn, 221 Yo 536, 120 SW II'f9,1182J 
State v. Miller, 264 Mo 396, l76Si' l87;Connnonwealth v. Pasco, 332 Pa 439, 
2 A(2d) 736, 739; State v. Lee, 6 w.w. Harr {Del), 11l A "195; Hopkins v. 
United States, 4 App DC 430.,441J CM Murpcy., supra.). Moreover, one who ta.kea 
the life of another while COllllllitting or attempting to commit a f•loey in
volving acts tending to endanger life is guilty of murder (Commonwealth 
v. Guida, 341 Pa 305., 19 A (2d) 98; Commonwealth v. Madeiros. 256 Mass 304, 
151 NE 29r; 40 CJS p 868). · 

Here there"pan be no doubt that Roberto Baniel was killed by the acts 
of one or mor~tne group of four men, inoluding both accused. involved in 
the attempted theft ot an LCM boat from tile boat pool ot tile Mactan Naval 
Air Base on the night of 12 January 1947. Roberto Baniel was the guard 
over the boat pool and as such was a.rm.ad with a carbine. His presence 
having interferred with tile plans or accused and their companions., he was 
disarmed and after momentarily eluding his capt-0rs he was retaken and 

_brutally beaten. Accused Valencia saw the guard being knocked insensible 
with the butt of the carbine by one member of the group and accused Davis 
saw one of his con.federates strike the guard over the ,head with a large 
stone, causing him to fall. rt may fairly be assumed, considering the au
topsy findings, that either of these vicious attacks contr_ibuted mediately 
or immediately to the guard's deat.'1. Whoever, then, executed these assaults, 
or either of them, was clearly guilty of murder (Hicks v. State, 213 Ind 
277, 11 NE (2d) 171,179; CM 295678, Keech, 28 BR (ETO) 22,~ Each ac
cused denied having personally delivered-acy of the blows which reduced 
Roberto Baniel to a state ot helplessness. However., we need not launch 
upon an inquiry as to which of the four men struck the fatal blow, for one 
who voluntarily associates himself with others 1n the execution of an un
lawful design of so desperate a character that it must ordinarily be at
tended with great hazard to life is responsible for a murder ooIDillitted by 
his companions in the perpetration ot suoh design, even though neither he 
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nor his associates s_pecifioally intended to take life and eTen though he 
rendered no active assistance in the homicidal act or had forbidden his 
associates to kill (CM Greene, supra; CM 321915, McCarsonJ COl!lmon:wealth 
v. Deverea.ux, 256 Mass 387 • l52 IE 380). It follows that each of the. 'bro 
accused is as guilty of the murder ot Roberto Baniel as though he had 
oommitted such offense with his own hands• if• indeed, one or both of them 
had not in fact been active participants in the fatal assault {18 USC 550). 

It would appear that the blows which ca.used the guard's death were 
'deliTered within a few momenta after the four men had abandoned their 
plan to steal an LCM boat becauae of the dif'ficulty encountered in getting 
either ot the two boats available under wa:y and because of -their fear ot 
apprehension due 1x> the commotion caused by the struggle with the guard. 
Also, accused Valencia claimed that he·asked the man holding the carbine 
not to kill the gua.rd. Nei th.er of these circumstances is sufficient to ab
solve accused, or either of them, .f'ram. their guilt of the cr.ime ot murder 
on the contention that it was not shown that the homicide waa consummateci 
by one or more ot their associates durinithe commission or attempted oom• 
mission ot a felony and that ea.ch consen d thereto (see CY 283439, Davis, 
12 BR (ETO) 239,25!). We think that the killing of Roberto Baniel oc'cur'red 
u part of the rea gestae of the attempted larceny ot the boat so as to 
raise an implication of ma.lice in suoh killing and to fasten upon ea.ch ac
cused the role ot particeps criminis in the resulting murder. In thi• con
nection,; the underlying crime or attempted crime is a tact to be looked at 
objectively and its beginning and ena are marked by what is done·rather 
than by what is thought. When these accused and their companions entered 
the boat pool for the purpose of stealing one of the boats therein and 
in the execution of this purpose seiled the guard, disarmed him and put him 
in tear and tried to start the engines on two of the boats, the oocurrenoe 
which is described as an attempted larceny end which was actually an attempted 
robbery (see CM 266468, Young., 3 BR (NA'.ro-M'.ro) 307) was -not ended merely be
cause some or all of the robbers ceased to desire to proceed, had in mind 
only a purpose to escape and killed the guard _in the furtherance of that _ 
purpose. To end au attempted robbery, where the robbers remain in freedom. 
and possessed of a deadly weapon at the place of the attempted robbery until 
a fatal assault takes plaoe, there must be at least an appreciable interval 
beb,een the alleged termmation and the homicide, a detachment from the en
terprise before the killing has become so probable that it ce.nnot reason-
ably be stayed and such notice or definite act of detachment that the other 
principals 1n the' attempted crime have an opportunity also to abandon it 
(Commonr.ealth v. Green, 302 Mass 547, 20 NE (2d) 417; Commonwealth v. Grious, 
3l7 Mass 403, 58 NEf1]'d) 241; CM 314404, O'Neal)~ 

'.Ihe reception in evidence of the entry in the death certificate to the 
effect that Roberto Baniel had died as a result of homicide as distinguished 
from suicide or aooident, although erroneous as we have pointed out, we.a 
not prejudicial to the substantial rights of either accused, it having been 
sufficiently established by other proof that Roberto Baniel was murdered 
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(CM f~ey, supra). We conclude that the finding• of guilty- of Charge I 
and specif"ication as to each accused are supported by substantial and 
convincing evidence. 

Pursuant to prearranged design, accused and their two companions went 
to the boat pool of the Maotan Naval Air Ba.se on tlle night of 12 January 

· 1947 with the intention of stealing an LCM boat. Tiro of the men attempted 
·to ate.rt the engines of the two boats which were ,tied up to the dock while 
the other two dee.l t with the guard. Ha.Ting encountered aOJae dif"ficul t.r in 

•getting either of the boats under way and being fearful of the oonsequenoea 
of' the struggle with the guard, the tour men fled. Later that night, the 
officer of the day of the naval base noticed tha.t one of the LCMs which had 
been tied up to the dock 1ru aclritt and that the engine on th• other was 
running and its ramp 1ras down. 

It thus appears that there had been an attempted larceny of the two 
LCM boats, if not a completed larceny of the. one that was adrift, and that 
accused were at least aiders and abettors thereto. u aiders and abettors 
they were criminally responsible u prinoipala 1n the first degree and, 
the attempt having been cOJJDnitted, it is immaterial tha.t the original 
design to steal we.a later abandoned (18 me S60J CX 227676, Kline, 15 BR 
326). It is likewise immaterial that attempts to steal t..o boats were 
shown whereas an attempt to steal only one wu alleged, for either of' the 
two attempts shown, having occurred at approximately the •em• point of tiae 
and as part of one criminal transaction, may be employed in aupport of the 
pleading (CU 231'110, Bearden, 18 BR 277,284J CM 298450, Ward, 22 BR (ETO) 
297,298). AA LCM (Landing Cre.:f't, Yechaniied) is a ehallow'd'ratt vessel 
designed tor ~e in amphibious operations in landi.ug material or general 
cargo directly onto the beach. It is 60 feet long and i• oapabl• of' carry
ing 30 tons (FM 31-5, p 209,213). Although no evidence of' the monetary 
Talue ot the LCM found to have been the subject ot attempted theft 1raa ad
duced, the col.lrt,. considering th• nature ot the property in question, could 
rightly infer that such value wu 1n exceu ot tso, u alleged _(CM 262135, 
KaalO¥J·, 41 BR ll3,126J CK 228214:, Small, ·1s BR 111,116). 1he tact that 
LCM boa.ts are a type and kind of THHl generally- used by the armed HrTioee 

. of the United States and the showing that.the on• in question wu OJ:IAI ot two 
LCMs tied up to the dock of the boat pool of the Jf.actan 1laTal Air Bue aut- · 
ticiently proved, prima tacie, the allegation ot property ia th.e United 
State, (Cll 318591, Pogue). nie .finding• of guilty' ot Charge II and it1 
specification are, :aierefore, fully' •upported b7 the nidence. 

Kt-. Jose Ramirez, a witne11 tor the proaecution, testified on direct 
examination aa. to purported tact. tending to show that both 1.ccuaed may 
not ha.ve ,been at the boat pool at the time .Roberto Baniel wae.lcillecl on 
the night ot 12 January 194'1. lie alao stated on the w1tneH •tend that 
he had not gone to the boat pool that night. · 1his tea~ was ia direot 
oontradiotion to that of other prosecution witueuea and wu tavorabl:'e to 
the defense. He was then aaked b7 the trial judge advocate whether he had . · 
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not made a pre-trial statement to the effect that he, the two accused and 
the sailor had gone to the boat pool where they had run into difficulties 
with the guard. Ramirez replied that he had mad• such a statement but that 
it had been ma.de under durese. '.Ihe law member, apparently acting on the 
theory that Ramirez had been successfully impeached, excluded the entire 
testimony of this witness from the record. · This 1rae · error. Whether or 
not a witnes1 has been successfully impeached is a question of fact to be 
decided by each member of the court as an ancillary matter in arriving at 
his vote on the findings. It is not an evidentiary me.tter to be ruled upon 
,by the law member either finally or subject to objection (CM 313900, Jones, 
30 BR (ETO) 165.171). However, we are not inclined to hold that thiserror 
was fatal to the findings and sentence herein, for both accused admitted in 
their pre-trial statements that they were present at the scene of the homicide 
and there is ample and convincing evid~nce corroborating these admissions. 

nPrivate William Franch" was properly identified as Private Willie J.. 
Valencia by the introduction in evidence of a letter from The Adjutant 
General •s Offic~ stating that the fingerprints of the person purporting 
to be William Fre.nch had been compared and found to be identical with 
those of Willie A. Valencia. In paragraph 129 of the Manual for Courts
Martial, 1928, it is stateda .. 

"Where it is sought to prove that the accused enlisted at 
various times under different names, his identity aa the person 
so enlisting may be proved. prima faoie. by photostat copiea of 
the various enlisiaent and identification records with the 
oertiticate of The Adjutant General,· or one of his assistants, 
as official custodian of suoh records, that the fingerprint 
records accompaeying the various enlistment records have been 
compared by a'duly qualified fingerprint expert on duty as auch 
in his office and that such fingerprints are those of one and the 
same person.••• 

"Where an accused is beill,g held under suspected fraudulent 
enlistment or desertion at a post where ~ ie ~own, his finger-
prints should be taken and forwarded to '.the utant General for 

den 

Raving some knowledge of the various staff tunctiona in the .Washington 
headquarters where this Boe.rd sits, we take notice that ~e Adjutant General 
has established in the Disciplinary Section of hie office the expert finger• 
print compari1on aenice conteJllplated by the Manual. !he fingerprint 
identification here in question was made in this Disoipli.nary Section., Al
though.the above quoted language is found in a diseuado~ of the offense ot 
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tre.udulent enlisinent in violation ot the 64th Article ot War, we think. 
the exception to the hearsay rule there set forth was not intended to be 
limited to cases arising under tia.t Article. Any contention that it was 
intended to be ao limited is made untenable by the phrase, "Where an ac• 
cused 1a being held under auepeoted traudule.nt ~nlis-tment or desertion• 
(underscoring supplied). Al though a.ccused Valencia was not being u-ied 
tor fraudulent enlis-tment or desertion, his military identitication and 
atatus were in question and it was obvioualy- tor tho purpose ot resolving 
these :mattera, however they- might arise, that the exc•ption to the hearsay 
rule here under consideration was included in ttie Manual. 

6. '.!he charge sheet shows that accused De.vii is 27 years of age 
and has an allotment to dependent• of $22 per month. He was inducted on 
2G October 1942 and had no prior service•. A.a to accused Valencia, the 
charge sheet shows the.t he ia 26 years ot a.ge and hu no allotment.· to 
dependent,. He enlisted on 16 August 1940 and it ii not 1cnowu whether 
he had prior sen-ice. 

7. 2he court., was legally- constituted and had jurisdiction ayer the 
accused and ot the offenses. No errors injuriously affecting the substan• 
tial rights of either accused were committed during tM trial. In the 
opinion of the Boe.rd of Review, the Noord ot trial is legally autticient 
to support the findings of guilty and the aentenoe and to warrant confirm.-

. tion ot the sentence aa to eaoh accused. Death or impriaomnent tor lite 11 
mandatory upon oo~viotion of a violation ot Article of War 92. 

l'I 
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JAGK • CU 324519 lat Ind 

JAGO, Dept. of the .Amr:,. Washington 25. D.C. , 
,/ 

I 

T01 The Seoretar; of the Army 

1. Herewith tranamitted are the record or trial, the opinion of the 
Boa.rd ot Revin- a.n:i the views a.nd reeomm.ema.tions of The Judge Advooa.te 
General in the oa.ae of Printe First Clua James L. Da.via (34633071). un
ua1gne4, formerly of 237th ~uarterlll&Ster IA.w:xlry Company. and Private 
Willie A. Valencia (19028908. una.saigned, formerly of "A• Comp&lJ¥, 32d 
In.f'mtry. 

2. I oonour in the opinion of the Board of Review tha.t the record 
of tria.l ia lega.lly sufficient to support the fit1dinga of guilty am the 
sentence &Id to warrant confirmation of the sentence as to ea.oh a.ccused. 
I recommetld tha.t the aentenoesbe confirmed but. in view of a.11 the cir
cWX1.Sta:mea, recommend that the sentence _a.s to ea.ch accused be OOllDlluted 
to diahonora.ble discharge, forfeiture or a.ll pay and allowa.nces due or 
to become due and confinement a.t ha.rd la.bor for the term of the na.tural 
lite of accused. I further recommend tha.t a United Sta.tea penitentiary 
be deaigna.ted u the pla.ce of confinement. ---··-····- · 

3. Consideration has been given to & memorandum,dated 27 August 
1947. from the Honora.ble .Ernest K. Brumblet, and to a letter inclosed therein 
from Reverend Thomas Hickerson to the effect tha.t a.coused Valencia.'& family 
a.ttend his church and &re respectable people. Consideration hAs also been 
given to a letter. dated 5 Auguat 1947, from. Mr's. :llary Ella Walker, a:unt 
of accused Davis, and to two letters from accused Davia and three atate
menta concerning his good character forwarded therewith. 

4. Inclosed .:re a. draft of a letter for your signature transmitting 
the record to the President for his action and a form of ExecutiTe action 
designed to oarry into effect the recommendation hereinabove made. sho~ld 
s~ch action meet with approval. { -- .J-.l";' 

L~ \)\1-~------
4 Inola fHOUAS H. GREEN 

l. Record of trial Major General 
2. Form of a.ction The Judge Advocate General 
3. Memo fr Hon E X 

Bramblett •/incl 
4. Ltr fi' Mrs lw"y Elle Walker 

w/inola-----------. ____________ """ ________________ 
( CC!.'.O J4, D.!',. , 23 Oct 191~7)J 
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DEPARrLENr OF TEE AP:.MY 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGH - CM 324552 

UNITED STATES ) SECOND ARMY 
) 

v. 

Major HAROLD ROBERrS 
Cavalry 

(0-450155), 
~ 
) 
) 
) 

Trial by O.C.M., convened at 
Valley Forge General Hospital, 
Phoenixville, Pennsylvania, 28 
and 29 May 1947. Dismissal and 
total forfeitures 

OPINION of the B()JU) OF REVJEW · 
HOI'TE!STEIN, GP.AY, and SOLF, Judge .ld-itocates 

l. The Boe.rd of Review has examined the record of trial in the case 
of the officer Il8.B'd above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the folloir.tng Charges and Sp-acifica-
tions 1 

CHARGE Ia Violation of the 61st Article of War. 

Specification la (Finding; of not guilty upon motion by de.fense). 

Specification 2a (Findings of not guilty upon motion by defense). 

Specification 31 In that Major Harold Roberts, Detachment ot 
Patients, Valley Forge General Hospital, Phoenixville., 
Pennsylvania, did, without proper leave, absent himself 
from his station at Valley ~orge General Hospital, 
Phoenixville, Pennsylvania, from about 19 January 1947 
to about 21 January 1947. 

CHARGE n,· Violation of· the 96th Article of War• 
. 

Specification la In that Major Harold Roberts, Detaclmsnt of 
Patients, Valley Forge General Hospital, Phoeni:nille., 
Pennsylvania, did, at the Branch Banlc, Phoenixville Trust 
Company, Phoenixville, Pennsylvania, on or about 9 January 
1947, with intent to defraud, wrong.fully am unlawi'ully' 
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make and utter to the Phoenixville Trust Company, 
Phoenixville, Pennsylvania, a certain check, in words 
and figures aa follows, to wits 

No. ______ _ _.9....,._Jan=-__.1%,2 

First Nat Bank 
Brownsville, Texas 

Pay to the order of=:====~C~as!JhB=:======--

Fifty and no/100 - Dollars 

$50.00/100 /s/ Harold Roberts 0450155 

and by means thereof, did fraudulent~ obtain from 
Phoenixville Trust Compaey, Phoenixville, P~rmsylvania, 
$50.00, of the value of about $50.00, he, the said Harold 
Roberts, then wll knowing that he did not have ~d not 
intending that be should have any account rlth the First 
National Bank, Brownsville, Texas, for the payment of 
said checlc. · 

Specifications 2 through 5 are identical to. Speci.f'ication l, 
except. as to the dates which are as follows a 

Specification Date of Checks 

2 10 January- 1947 
3 11 January 194? 
4 lJ January- 1947 
5 .14 January 194? 

Specification 61 (Nolle Prosequi}. 

He pleaded not guilty to all Charges and Sµ9cif'ications. He was found 
guilty of S~cifieation J of Charge I, of Charge I/ of the Specifications 
of Charge n and Charge n, but not guilty, upon motion by the defense, 
o.f' Specifications l and 2 of Charge I. Evidence of no previous convic
tions ns introduced. He ns sentenced to be dismissed the service, to 
forfeit all pay and allonnces due or to become due and to be confined 
at hard .labor for six momhs. The revien~ authority- approved the 

. aemence, remitted the· confi.Delll3nt, and forwarded the record of trial 
!or action under Article of War 48. · 

3. The Board of Review adopt.a tha statemant of the evidence and 
the law cootained 1n the review o:t the Second J.:ney Judge J.dl'ocate 1 dated 
28 J~ 1947, except the semence on page 2 thereo:t which readsa "Colonel 
Weatbe~b7 admitted on cross-examination that the accused did have amnesia· 

2 



(271) 

at one time (R 17., 18). 11 ., is changed to read; "Colonel Weatherby admitted 
on cross-Axamination that the accused prc:bably bad 8Iill'l8Sia at one time. 
(R 17., 18).• · . . 

4. The accused is 36 y-ears o! age., married., and the .father of two 
children. He ,ras graduated from high school in 1926., enlisted in the 
A.rm1 in November 1929 and remained in the service as an enlisted man 
until be was conmissioned a second lieutenam., Anrr., o.f' the United States., 
on Z'/ Septezrber 1941. He was promoted to the rank o:t :tirst lieutenant., 
on 28 May 1942., to the rank o.f' capt.ain on 26 January 1943 and to the 
rank of major on 22 August ·1944. A.fter serving three months in the 
European Theater of Operations he was returned to the United States 
early in 1944., for hoepitalization., as a result of neck and shoulder 
injuries received in the service priar to going overseas. Dur~ the 
latter pirt o.f' 1944 he 1raS again sem; to tm European Theater or 
Operations., where he remained for .f'ive months before returning to the 
United States. His ef'.ticiency ratings, from the date of his original 
commission to 31 December 1944, the date of the last rating of record, 
were "Superior." On 12 April 194.5, he was awarded the Bronze Star Medal 
for meritoriqus .service :f'.rom 29 August 1944 to 18 March 1945 • 

.5. Attached to the .record o! trial is a copy of a letter :f'.rom ac
cused to the Honorable Tom Connally., United states Senate, which has been 
considered. 

6. The court was legally- constituted and had jurisdiction o.f' the 
person and the offenses. No errors injuriot1.Sly affecting the stlbstantial 
rights of the accused were committed. The BCQrd of Review is of the 

· opinion that the record o! trial is legally sut.f'icient to support the 
findings of' guilty and the sentence, as modi.tied by the reviewing au
thority, and to warrant confirJl8tion thereof. A sentence to dismissal 
and total .tor.f'eitures is authcrized upon a conviction o.f' violations of 
Articles o.f' War 61 am 96. 

,:('/~
~-.,~-~~·""""---~-'-"a;;;)OI.--<-"~-------~-, Judge Advocate 

Judge Advocate I g~¼.· 
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JAGH - CM 324552 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. C. 

TO: Secretary of the A:rrny 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted for your action the record of trial and the opinion of 
the Board or Review in the c~se of Major Harold Roberts (0-h50155), 
Cavalry• 

. 2. Upon trial by general court-martial this officer was found guilty 
of absence without leave for two days, in violation of Article of War 61 
(Spec 3; Chg I), and or ma.king and uttering checks with no account in the 
bank for their payment upon presentation (Specs 1-5, Chg II). No evidence 
of previous convictions was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due or to become due and to 
be confined at hard labor for six months. The revie"lling authority approved 
the sentence, remitted the confinement, and forwarded the record of trial 
for action under Article of War 48. • · 

3. A summary of the evidence may be found in the review of the 
Second Army Judge Advocate, ffl'lich was adopted in the accompanying opinion 
of the Board of Review, with a minor exception, as ·a statement of the 
evidence and law in the case. The Board of Review is of the opinion that 
the record of trial is legally sufficient to support the findings of 
guilty and the sentence, as moclii'ied by the reviewing authority, and to 

, warrant confirmation thereof. I concur ,in that opinion. 

While a patient at Valley Forge General Hospital, Phoenixville, 
Pennsylvania., the accused w~nt absent without 'leave on 19 January 1947 
and remained absent until 21 January 1947. 

Between 9 January 1947 and 14 January 1947, he made and cashed five 
fifty-dollar checks, drawn on the First National Bank, Brownsville, 
Texas, at the Valley Forge General Hospital Branch of the Phoenixville 
Trust Company-, Phoenixville, Pennsylvania. These checks were returned 
unpaid and stamped "unable to locate account •11 The president of the 
First National Bank, Brownsville, Texas, by deposition testified that 
accused had no account in that bank when the five checks in question 
were presented for pa,ment. The accused in his pre-trial sworn state
ment admitted that he had never had an account in the drawee bank. 

A motion in bar of trial was entered by the defense, on the ground 
that accused was not mentally responsible at the time of the commission 
or the offenses charged. This motion was overruled b7 the court after 
several medical officers, who had observed accused's condition prior to 
trial, had testified. The president of a Board of Medical Officers, 
appointed at Valley Forge General Hospital for the purpose of examining 
accused with respect to his mental responsibilit7, testified that while 
accused probably had suffered from amnesia at some time, the Board was 
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of the opinion that, concerning the particular acts charged, accused 
was able to distinguish right from wrong and to adhere to the right. 
After trial, but before he took his action, the reviewing authority 
ordered accused before a second Board of Medical Officers for further 
mental examination. This Board, on 18 July 1947, reached the same 
opinion, relative to the mental status of accused, as did the first 
Board. 

4. The accused is 36 years of age, married, and the father of two 
children. He war, graduated frOlll high school in 1926,. enlisted in the 
Army in Nove."!lber 1929 and remained in the service as an enlisted man 
until he was commissioned a second lieutenant, Army of the United States, 
on 27 September 1941. He was promoted to the rank of first lieutenant 
on 28 May 1942, to the rank of captain on 26 January 1943 and to the rank 
of major on 22 August 1944. After serving three months in the European 
Theater of Operations he was returned to the United States early in 1944, 
for hospitalization, as a result of neck and shoulder injuries received 
in the service prior to going overseas. During the latter part of 1944 
he was again sent to the European Theater of Operations, 'Where he 
remained for five months before returning to the United States. His 
efficiency ratings, from the date of his original commission to 31 
December 1944, the date of the last rating of record, were "Superior." 
On 12 April 1945 he was awarded the Bronze Star Medal for meritorious 
service from 29 August 1944 to 18 March 1945. 

5. Attached to the record of trial is a copy of a letter from 
accused to the Honorable Tom Connally, United States Senate., which has 
been considered. 

6. I recommend that the sentence as modified by the reviewing 
authority be confirmed but that the forfeitures be remitted, and that 
the sentence as thus modified, be carried into execution. 

7. Inclosed is a form of action.designed to carry the foregoing 
recoomendation into effect, should such recommendation meet with your 
approval. 

2 Incls 

( GCTu:O 29, D.A,. ' 22 Oct 1947) • 

- 5 -



• 



DEPARTMENl' OF THE ARMY _ (275) 
In the Office of The Judge Advocate General 

Washington 25, D.C. 

JAGK - CM 324590 

2 OCT 1947 
UliITED STATES ) FIFTH Am FORCE 

v. ~ Trial by· G.C.M., convened at Tokyo, 
) Japan, 5 and 6 May 1947. Dismissal, 

First Lieutenant PAUL J. ) total forfeitures ,and confinement 
DOVINS (0-837283), Air Corps ) for· two {2) yea.rs. 

OPINION of the BOARD OF R1"'VIEW 
SILVERS, MoAFEE and ACKROYD, Judge Advocates 

.------------------------------
1. The Board of Review has examined the record of trial in the ca.ss 

of the officer ll8.med above and submits this, its opinion, to The Judge Ad
vocate General. 

. 2. The accused was tried upon the following charges and specifica.
t'ions a 

CHARGE Ia Violation of the 95th Article of 1Var. 

Specifications In that First Lieutenant Paul J. DO"'.vns, Head
quarters Squadron, Far East Air Forces, was, at Tokyo, Honshu, 
Japan, on or a.bout 26 January 1947, grossly drunk and con
spicuously disorderly in a public place, to wit, Army Hall, 
a. United States Army billet. 

1 

CHARGE IIa Violation of the 96th Article of )Tar. 

Specification la In that First Lieutenant Paul J. Downs,•••, 
did, at .Army Hall, Tokyo, Honshu, Japan, on or a.bout 26 
January 1947, wrongfully strike Sta.ff Sergeant Nick W. Duffin 
on the face with his fist. 

Specification 21 In that First Lieutenant P&.\.l J. Dawns,•••, 
did, at Army Hall, Tokyo, Honshu, Japan, on or a.bout 26 Ja.nuary-
1947, wrongfully use threatening and abusive language toward 
Corporal Howard L. Knapp, a. non-commissioned officer, subor
dinate to him_. by then and there stating to the said Corporal 
Howard L. Knapp, •you know what they do to rats, they kill 
them and that is what I am going to do to you nor words to 
that effeot. 

Specification 3a (Finding of guilty- disapprond by reviewing 
authority). 
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Specification 41 (Fillding or not guilty). 

Speoitioa.tion 5i In that Firat Lieutenant Paul J. Dawns, •••, 
did, at Tokyo, Honshu, Ja.pa.n,. on or about 27 January 1947, 
wrongfull;r, and wiltully violate the provisions of AFPAC 
Circular =ft39 (1946) by giving to Ta.k:a.saku Kaneko, a Japanese 
national, about 1 paoka.gea of .Axneripa.n oigarettea. 

Speoifioation 61 (Finding of not guilty). 

CHA.RGE III and Speoifioation1 (Finding of guiltydiaapproved 
by renewing authorit7). 

CHARGE IVs Violation of the 94th Artiole ot War. 

Specification la In that First Lieutenant Paul J. Downs,•••, 
did, at Tokyo, Honshu, Japan, on or about 25 September 1946, 
wrongfully and lcnowingly sell and dispose of approximately 
240 cans of evaporated milk•ani 6 twenty pound cans ot coffee 
of a value of more than $20.00, property of the United States, 
.furnished and intemed for the military service thereof. 

Specification 21 In that First Lieutenant; Paul J. Dovrna, •••, 
did, at Tokyo, Honshu, Japan., on or about 16 November 1946, 
wrongfully and unlawfully sell approximately 300 oans of 
evaporated milk and 12 twelve pound cans of cocoa of a total 
value in excess of $50.00, property of the United States, 
furnished and intended for the military service thereof. 

Specification 3a In that First Lieutenant Paul J. Downs, •••, 
did, at Tokyo, Honshu, Japan, on or about 25 September 1946, 
wrongfully and wilfully apply to his own use and benefit, one 
1/4 ton 4 x 4 United Sta.tea Army truck of a value of more tha.n 
$50.00, property of the United States, furnished and intended 
for the military service thereof'. 

Specification 4a In that First Lieutenant Paul J. Downs, •••, 
did. at Tokyo, Honshu, Japan, on or a.bout 15 :November 1946, 
wrongfully and wilfully apply to his own use a.nd benefit. 
one 3/4 ton 4 x 4 United States Army truck of a value of 
more than $50.00, property of the United States, furnished 
and intemed for the military serTioe thereot. 

He plea.ded oot guilty to all charges and specitica.tions-. He was toum not 
guilty of Specifications 4 and 6 of Charge II, but guilty ot all ohargea alld 
the remaining specifications, excepting howeTer the figures •27" in Speoiti
oation 5 of Charge II, substituting t.heretor the figures •24!, am excepting 

.the words •a total value in exoeas of tso.oo", substituting therefor •ot 
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aom.e Te.lue" in Specifics.tion 2 of Charge IV. No evidence of any previous 
conviction we.a submitted. He was sentenoed to be dismissed the aervioe, 
to forfeit a.ll pay and e.llowe.nces due or to become due a.rd to be confined 
at ha.rd labor at such place as the reviewing a.uthority might direct for 
five years. The reviewing authority disapproved the fi:odings ot guilty 
ot Charge III an:l it• Specification am Specification 3 of Charge II. , 
He a.pproved the sentence but remitted three years of the confinement imposed 
and forwa.rded the record of trial for action Wlder Article of War 48. 

3. Evidence for the Proaecution 

During the times hereinafter mentioned the accused was mess officer, 
trallSportation and supply officer of Army Hall, a.n installation of the Fa.r 
East Air Forces, located in Tokyo, Japan. Army Hall was utilized by mil
itary persomiel as quarters and contained officers and enlisted men's clubs 
a:od a. motion picture theater. Far Eastern Air Forces had ueignecl three 
vehicles, a. jeep, wee.pons carrier a:od a 6x6 truck to J.:rm:y- Hall for official 
bwiness such as the transportation of ratiom. The accused occupied Room 
128 in Army Hall (R 20-21). Staff Sergeant Nick W. Duffin, 35th Fighter 
Group, Johnson Army Air Base, APO 994, had served with the accused in the 
Army Air Forces prior to their depa.rture for oTerseaa, Duffin then being an 
officer with superior rank to that held by the accused. They met in Tokyo 
and the accused invited Sergeant Duffin to visit him at his quarters in Army 
Hall. On Saturday afternoon, 26 January 1947, Sergeant Duffin went to ac
cused's room and they began reminiscing and drinking high-balls. After 
drinking about five ndouble ahots 11 an:l nkidding back a:od forth" Sergeant 
Duffin'aa.id to accused, "Remember, I outranked you once.n Aocoused said, 
"Well. you don't outrank me now. You are just nothing but a staff' sergeant," 
a.nd struck Duffin a blow in the face. knocking him to the floor. Sergeant 
Duffin was re:odered unconscious (R 7-10). 

Sergeant Joseph L. Guenley. Corporal Haward L. Knapp and his wife had 
also visited the accused's room during the evening in question but they ap
pear to have been out of the room when Sergeant Duffin was assaulted. Ser
ge!Ult Guenley returned to the room a:od found Duffin lying unconscious. 
His nose was bloody and Guenley 11:f'ted him from the floor-alld._ placed him 
in a chair. ·Sergeant Guenley then left the room am proceeded down the 
he.11 toward the lobby of the club where he met Corporal Knapp a:od asked 
him if he knew what had happened in the accused's room. While they were 
te.lking the accused came running down the hall, saying, "there's a squealer, 
I'll take care of' hin1." The accused then challenged Knapp to step outside 
a:od "fight like a man u (R 11-12). 

Corporal Knapp testified that after he left accused's room Sergeant 
Guenley ca.me into the lobby and "starts punching me in the chest, saying 
I hit this staff sergeant.n The accused then "grabbed me a.nd told Guenley 
to go ahead aIJd hit me." .Someone in the club ordered the parties to 
"break it up11 and directed that they go outside if they wanted to fight. 
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Knapp then left the club a.nd proceeded to the theater. . 'The a.ooused 
followed him to the vicinity of the theater using threatening language. 
a,nd s&.1.d, "Do you know what they do with rats? They kill them and that 
is what I am going to do to you" (R 14-15). 

Captain Carl E. Doughman, Air Corps, building comma.ndant of Army Hall, 
heard accused threatening Corporal Knapp in the lobby of Arm:y Hall aJJd in-
vited him to' oOlllS into his office am discuss the matter. The' a.coused 
was 11 drunk to such a.n extent that it affected his mind" e.nd he offered to 
fight Captain Doughman (R 21). 

Lieutenant Colonel S. N. Lapsley, 7th Army Airways Communications 
Service, attended the theater a.t Army Hall in the evening of 26 January 
1947. At about 2016 hours Corporal Knapp reported to hint that he was 
being molested by accused ani requested the officer's assistance. Colonel 
Lapsley interviewed the accused. who appeared excited and had a strong odor 
of liquor on his breath. He gave accused a direct order to go to his room 
and then accompanied him to see that he obeyed the order. Ht3 did this to 
prevent further· trouble inasmuch as the accused had threatened Corporal 
Knapp (R 23-24). At appr9Ximately 2100 hours on 26 January 1947 Sergeant 
Dean B. Cooper. 1126 Military Police Company, answered a call and went to 
Ar~ Hall to "investigate a disturbance. 11 He went to the enlisted men's 
club ani stayed until it closed•. The accused entered the club, noticeably 
intoxicated but nothing unusual occurred (R 26). At about 2345 hours First 
Lieutenant Marvin L. Adams• 1126th Military Police Company, went to Army 
Hall and made a search for the accused. He foWJd the accused sitting at 
the bar in the officers' club and asked him if he knew that he had been 
restricted to his quarters. The accused acl-nowledged such fact. Lieutenant 
Adams thereupon "took11 him to the 49th General Hospital for a 'sobriety test. 
It was stipulated.by the parties that if Captain E. L. Dimond, Medical Corps, 
were present in court he would testify that at about 2300 hours on 26 January 
1947 he perforreed a blood alcohol test on accused which shov;ed "a 3.0 milli
gram count" (R 28). 

Corporal Robert A. Stankard was the door checker and temporary mess 
sergeant at Army Hall. Rations were procured from the New Kaijo building 
and were hauled in the 6x6 truck assigned to the Hall.· This truck, as 
well as the jeep and wee.pons carrier had II FEAF" on the bumpers thereof. 
The witness had seen the accused drive these vehicles. Coffee for the 
mess was supplied in 10 and 20 pound oans. Milk came in cartons contain
ing 48 No. l oans and each can was labeled "Evaporated milk. 11 Cocos. was 
issued in cases containing 6 No. 10 cans. The accused had a key to the 
supply room. The witness kept a "running inventory" of the supplies and 
fro;n Soptember through December 1946 he 11was never very far off. 11 Corporal 
Stankard stated that all the food that was removed from the storeroom was 
utilized in the kitchen. Without objection from the defense the witness 
was advised of his rights against self-incrimination and shown a written 
stater1ent he was alleged to have made to Sergeant Cooper. He then sta.ted 
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that he had moved food, ooooa and pea.nut butter from the storeroom on 
orders from the a.ocused and loaded it into the weapons carrier. He a.nd 
the a.ooused together with the Japanese Kaneko would then t.ake the rations 
out past the Nonomiya apartments. This ocourred on several .oooasions and 
the a.ooused did the driving. The witness also knew tha.t the accused had 
"te.]cen stuff out in the jeep11 to barter with the other billets (R 32-35)~ 

In the latter pa.rt 'of Ootober 1946, Corporal James iVilson, mail or
derly at Army Hall, reoeived a package addressed to Corporal DeCaesa.r who 
had returned to the states. Prior to his departure DeCaesar requested 
Wilson to deliver the paoka.ge to the Japanese, Takasaku Kaneko. Wilson 
gave the package to the accused upon the a.ssuranoe that he, accused, 
would take care of it. In the afternoon of 2 7 Je.nU:ary 1947 the accused 
and Kaneko approached Haruo Nakajima., the watchman at the entrance to 
Army Hall, and Kaneko stated that the package which he carried was given 
to him by the accused. The wa.tohma.n allowed Kaneko to· pass thr'ough the 
gate with the package. A CID agent intercepted Kaneko shortly after he 
had left the area and returned him to the gate where the package was 
opened and found to contain about 10 packages of Lucky Strike cigarettes, 
some coffee, tea and vasoline. The accused admitted giving the package 
to Kaneko (R 37-45, Pros Ex l). 

rsunekyo Higuchi testified that he was a faotory worker but at the 
time of trial he was living in the Fuchu prison. "In the middle of 
November 1946 11 the witness bought goods from an American officer, whom 
he identified as the .accused. He dealt directly with Kaneko, who delivered 
the products and re aeived the money, but the accused drove the truck 8.lld 
remained therein while delivery was being efEected. He pa.id a.bout 25,000 
yen fbr the products which included 7 or 8 cases of milk, 48 green colored 

· ce.DS marked 11 Evap" ,being in ea.oh case, 8.lld 3 cases of cocoa., 24 pounds to 
the case. The products were delivered to the house of Oda. Chungiro, of 
Aza.buku Sok:us-Ada.-maohi, 15 Tokyo, in an American truck "a.. little larger 
than a. jeep." The accused was driving and the witness met the truck at 
the gate. Kaneko unloaded the goods and the accused drove away. The 
witness then pa.id Kaneko who immediately left the house ( R 46-48). On 
cross-examination it was shcnvn that· the witness had identified the a.ooused 
prior to the trial in a. line-up of a.bout five persons at the Tokyo Electrio 
building (R 4: 9) • 

Seiohi Otsuka testified that he was the proprietor of· a. coffee srop 
in Tokyo. On about 20 September 1946 Taka.sa.ku Kaneko came tQ his shop 
and advised him that he knew an American officer who oould supply him 
with American goods. Kaneko assured the witness that he had authority 
to mak& the deal and that it wa.s "pretty safe." Otsuka. agreed to buy the 
goods and on the next day the American officer, whom he identified in oourt 
a.s being the accused, delivered five oases of milk and five 20-pound oa.ns 
of coffee to his place in a jeep. He pa.id either the accused or Kaneko· 
14,000 yen for the goods. 
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Yamanaka Kiyoshi, a Tokyo broker, had business dealings with aooused 
and Kaneko "around the middle of November 1946. 11 He bought 10 to 20 oases 
of milk, ooooa and pee.nut butter but could not remember the exact amount 
of ea.oh item puroha.sed. He paid 38 yen per oan for milk and 80 yen per 
pound for cocoa.. The items were Amerioa.n goods and there was written on 
the cans "ma.de in America.." The good.s were delivered in a jeep driven 
by accused to a. place called Takeda.-no-bala where he met accused and 
Kaneko. The jeep was OD color and "a. little larger than an ordinary jeep" 
(R 60-62 ). 

Takasaku Kaneko, an English speaking Japanese national residing in 
Tokyo, testified that he was a merchant of electrical lamps but was employed 
at. Army Hall from September 1946 to January 1947. On 24 January 1947 he 
received a present from the accused which the CID took from him when he 
left A:rmy Hall. Sometime during the last week in September he and the 
accused delivered five cases of milk and five cans of coffee to Seichi 
Otsuka.a.this home near Ginza. The coffee &.nd milk were removed from the 
ration storeroom at .Army Hall and delivered in the Army jeep which was dis
patched for use a.t the Hall. The accused did the driving, ICaneko rode with 
him. The witness also went with the accused to deliver a.bout 5 cans of 
coffee and 4 or 5 cases of .milk to another Japanese named Higuchi. This 
occurred a.bout the middle of Kovember ai1.d they got the products from the 
ration supply room a.t Army Hall. The A:rmy weapons carrier was used for 
this delivery. On being examined by the court the witness stated that he 
made a total of about four trips with the accused selling rations from 
the suppl;i room. The vehicles used in transporting the property were of 
OD color and were not the civi lia.n type (R 50-58). 

The court-martial took judicial notice of AFPAC Circular 39, dated 
23 April 1946, also .Af';F Catalog Q,M 5-1-P and a. pricing-guide for Class 
56 subsistence items for use outside the continental United States (R 62). 
It was stipulated that the value of both a. 11 jeep11 and 11weapons carrier" 
was in excess of ~50.00 (a 63 ). 

4. For the defense 

The defense called John Ohta., the CID agent who had testified for the 
prosecution, and interrogated him a.s to the manner in which he conducted 
the "line up" or identification para.de a.t the Tokyo Electric Building. 

'--He stated that he had a. "few persons and enlisted men placed in a room 
with a.ocused ••• to make sure that nothing could go wrong and give Lt. 
Dawns a good, fair· chance. 11 Captain Gerhard and two other offi oers were 
among the group with accused. He then brought Kiyoshi Ya.:ma.na.ka and Seiohi 
otsuka into the room and ea.oh identified a.ocused a.s the officer with whom 
he had dealt. He later brought Higuchi into the room and he likewise iden
tified accused (R·63-64). Captain Frederick w. Gerhard testified concern
ing the identification para.de. His recollection of the incident waa not 
"too olear." As he recalled the parade, Sergeant Ohta brought the Japanese 
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into his office and "they walked up to this· fourth floor to where t¥ ac
cused was living." The captain asked aooused to oo:tne out into the hall 
and ·when he oame out the Japanese began ta.llcing and the captain thought 
that thi~ wa.a when the identification took place. There were no persons 
present except the captain, the aooused. Sergeant Ohta. and the two 
Japanese (R 65~67). 

The law member explained to a.ocuaed his testimonial rights and he 
elected to remain silent (R 67). 

5. The prosecution requested &Dd was permitted to reoa.11 Takesalcu 
Kaneko, who stated that the accused was the supervisor of supplies and 
vice commandant at Army Hall, that he was the person present in the court 
room and the same person with whom he sold ration supplies to Otsuka. and 
Higuchi. Ere sta.ted further that he 11colleoted11 the selling price and 
turned the money over to the a.ooused. On recross-e::u.mina.tion the witnesa 
asserted that he a.asisted the a.ccused in loading the rations from the supply 
room and always gave him all of the money. He had daily contact with the 
accused and wa.s positive a.s to his identity (R 69 ). 

6. · Army Hall, or at least so much thereof as was outside the immediate 
private living quarters of the military personnel billeted therein, was shown 
to be a public plaoe as that term is construed both in military and civil 
jurisprudence. It contained clubs for military personnel, a mess, motion 
picture theater and other facilities for the convenier..ce of the officers 
and enlisted men stationed in the area. (CM 315105, Rochon; CM 250293, 
Riley, 32 BR 311,318). The evidence shONs that on the evening in question 
the accused wa.s,drunk and that he followed Corporal Knapp about the area. 
ha.rrassing and threatening him. He was ordered out of the lobby of the 
olub where other officers were assembled and his conduot was suoh as to 
oause a field officer to take him in custody a.t the theater. The oourt 
construed. suoh :misconduot as morally unbefitting an offioer and a gentleman, 
viz •• a. man of honor, and therefore constituting a violation of Artiole of 
Wa.r 95 (Spec. am. Charge I). Such oonstruotion of the evidence is in ao
cord with the authorities (Winthrop's Mil Law & Pree, 1920 Reprint, pp 
711-718; CM 271286, Kelley, 46 BR 891 94). 

Speoitioation 1 of Charge II alleges that at the plaoe and time alleged 
the aocused did wrongfully strike Staff Sergeant Duffin in the faoe with his 
fist. The evidence shows that arter reoeiving Sergea.J:It Duffin a.s a guest\ 
in his ,room, and during the course of some friendly argument or banter the 
acoused became infuriated and struok Duffin in the faoeremering him uncon
soious and ca.using him to fall to the floor where he was later found by 
Sergeant Guenley. The record reveals no justification for the assault. 

The evidenoe adequately shows that a.ooused threatened and a.bused 
Corporal Knapp, using language substantially as set forth in Speoifioation 
2 of Charge II. · 

1 



Speoifioation 5 of Charge II denounoea a violation of AFPAC Circular 
No. 39 (1946) by giving to the Japanese, Kaneko, a.bout seven paoka.gea of 
cigarettes. The evidence ahOW's that aoouaed gave Kaneko a. package of 
mail :::ne.tter which wu addressed to an enlisted ma.nwho had dep&rted tor 
the United States but who had, prior to his departure, requested that a 
package be given to Kaneko. The pa.okage contained a carton ot Luoq Strike 
cigarettes e.n:i other minor items. There is no evidence tha.t the a.couaed 
knew the content, ot the package at the time ot delivery but for this dis
cussion we a 1sum tm.t the circumste.ncei are such as to impute to him 
kna.vl$dge thereof. The court-martial took judicial notice of J.:F'PMJ Cir
cular No. 39,. dated 23 .April 1$46. A copy of the quoted circular is a.t• 
ta.ohed to the record ot trial. There a.re ten iections to this circular. 
Section I, or the preamble• stated that the purpose of the circular is to 
curb black market aotivities·by prohibiting illegal impdrtation, tr&J1s
portation, Sa.le, barter, and exportation ot good.a into, within and. from. 
the theater, and pt-event wrongful use ot United States mail and Jneans or · 
oOJDID.unioa.tion and transportation furnished by the tlnited State,. Section 
IV relates apeoifioally to producti procured tro:m United Sta.te1 J.rmy Ex
changes and Co:mmfssaries. Section V denounc~s the •1.mportatiou, transpor
tation, s&le, barter and ~orta.tion'* ot any merchandise not needed tor 
offici&l or peraou&l use. No provision of the circular denounoes the · · 
fiving of personal property to Japanese nationals, nor do we find language 
herein which can be reasonably construed a.a denouncing the alleged act. 

Had there been involved a. considerable aznount of merchandise ao aa to raise 
an inf'erenoe that the "giving" ~r- transfer of the property we.a an a.ct in
tended to be and in .f'aot was in furth.er&11Ce of the illegal sale or barter 
of ~he merchandise, 8J1 entirely different aituationwould be presented 
whioh might.be construed as falling within the evil intended to be cured 

_by the circular. Therefore, our conclusion that the circular fails to 
.denounce or prohibit the act alleged in Speoification.5 of.Charge II ia 
limited to the facts presented in the instant case, recognizing that the 
necessary implications and intend.manta arising from the la.nguage of a 
statute (oiroular or directive) a.re as much a part of it as if they had 
been fully expressed. (See Crawford, Statutory Con.struct1on, seo 168, 
p 266.) . 

Speoitioa.tiom 1 and 3 of Charge IV allege the *rongtul sale by- ao
euaed on 25 September 1946 of the described property of the United States 
IILnd the wrongful application to his awn use of the quarter-ton 4x4 milita.ry 
nhioltt. The aoous ed was the meas officer and drevr the rations for Jrrq 
Hall. He xept a key to the aupply- room. Kaneko, a~corditl.g to the •~ideno•,
•as the. intermeditry through whotn. prospective l)UTohl.sera of Gover?1J11ent 
property were aolioited, rhe rations ltere obviously- properly- or tlw Uni-bed 
State~ .turmahed am intended tor the military aerv!ce, ha.Ting been dr&lfli 
trom the supp1y depot (CM 310960, Dioker10J1, 1 BR (NA.T0-MTO), 203J CK 
~18296, Mayer). - In th• latter patt of Septemb&r, aoouied and Kaneko loatiecl 
the 20-pound can, of oottH alld i'ive aae.• of milk froll1 the 1uppl7 room a.-b 

. ~ Hall into a jeep and. delivered th~ products to Suohi otsulca.. ~oh out 
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of milk containad 4:8 ·green cam marked "En.p" ma.ld.ng a total ot 240 cau. 
Otsuka paid either aocuaed or Kaneko 14,000 yen for the meroh&Ddiae. 
Kaneko asserted that he delivered the money- to the acouaecl. 

Speoif'i ca.tions 2 and 4 ot Charge IV allege that on 15 lioTember the 
acouaed wrongtull;y aold about 300 cam of milk and 12 tweln-pou.nd oau 
of ooooa, and that he wro:agtull;y applied to his OlrJl use a three-quarter 
ton 4x4 truok, all property ot the United States turJ:U.shed aDd intended 
for the military service. Taunekyo Higuchi asserted that in the mid.db 
of September he purchased 7 or 8 cues ot milk am three 24-pow:id ouea 
of cocoa from the accused aDd Kaneko. The aceused droTe the truok, a 
little larger than a jeep, in making the delinry and Higuohi paid Kaneko 
26,000 yen therefor. Yemsnua Kiyoshi also purchased 10 to 20 cues of 
milk,cocoa 8.lld peanut butter from accused on about 15 HoTember 1946, paying 
38 yen per can for the milk and 80 yen per pound for the cocoa. It will be 
seen that the total sales on 15 November exceeded the amount alleged in 
Specification 2•.This circumstance, however, could not prejudice aecuaed 1 a · 
rights. Value of all the property was either agreed to by 1:1tipulation or 
computed from Quartermaster supply tables of which the court took judicial 
notice. The ownership of the merch&Ddise and the trucks was adequately proven 
as alleged and the circumstances are suoh as to lean no doubt that all the 
property was furnished aild intended for the military service. The eTidenee 
of acouaed 1s guilt as to all charges and specifications of which he wu con
victed except Specification 5 of' Charge II is convincing to the exclusion 
of any reasonable doubt. 

The defense attacked the manner in which the pretrial identification 
para.de was conducted and there appears to be some conf'liot in the teeti
mony a.s to whether other officers and enlisted men were present with the 
a.ocused in the room where he wu identified. Inasmuch as all the wi tneases 
positively identified the accused at the tria.l,the manner of prior identifi
cation is of no major importance. 

6. War Department records show that the accused is 27 years of age 
and married. He graduated from high school in 1936 aDd was empleyed by 
steel and electrical works prior to being commissioned a Second Lieutenant, 
Air Corps, in September 1944. His efficiency reports prior to December 
1946 show ratings of excellent. In a report, dated 31 December 1946, he 
waa rated very satisfactory. The reporting officer stated that he did 
not prefer to haTe him in the organization. 

7. The court was legally oonatituted and had jurisdiction onr the 
accused am of the offemes. Except as noted. no errors injuriously af
fecting the substantial rights of accused were committed during the trial. 
In the opinion of the Boa.rd ot Revie,r the record of trial is legally in
sufficient to support the findings of guilty of Specification 6 of Charge II 
but legally sufficient to support the findings of guilty of the charges aJld 
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remaining specifications a.a approved by the renewing authority. legally 
sufficient to support the sentence. and to, warrant oe>nf'irma.tion of tb8 sen
tence •.. Dismissal is mandatory upon conviction tor a. violation ot Artiole 
of War 95 and a.uthorized tor a conviction in violation of Articles of , 
War 94 and 96 • 

Jlldge Advocate 
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JAGK - CM 324690 1st Ind 

OCT ;_ ,:· 1\'i ~·, 
•. .!.,,;:JAGO, Dept. of the .Army, Washington 25, D. C. 

TOa The Secretary of the A.r'!fV 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Paul J. 
Downs (0-837283), Air Corps. 

2. As approved by the reviewing authority, this officer was found 
guilty of being grossly drunk am conspicuously disorderly in a public 
place on 26 January 1947 in violation of Article of War 95 (Spec. and 
Charge I); of wrongfully striking a staff sergeant in the faoe with 
his fistJ of using threatening and abusive langua.ge toward a oorporalJ 
and of violating AFPA.C Circular No. 39 by giving seven paokagea of 
.American cigarettes to a Japanese national in violation of Article of 
War 96 (Specs. 1;,2,5, Charge II)J of wrongfully applying to his own use 

. a Government truck am selling Govermn.ent rations of a value of more 
than $20.00 on 25 Septembe'r-"1946 (Specs.land 3, Charge IV), and of 
wrongfully applying to his own use a. Government truck and selling Govern
ment ratioDB of a value of more than $20.00 on 15 November 1946 (Specs. 

-. 2 and 4~ Charge IV), all in violation of Article of Wa.r ·94. · 

He was aentenoed to be dismissed the service, to forfeit all pay 
and allowances due or to become d'Llt!I and to be confined a.t hard labor 
at such place as the reviewing authority might direot for five ye&ra. 
The reviewing authority approved the sentence, remitted three years of 
the confinement, and forwarded the record of trial for action under 
Article of War 46. · 

3. A swnmary of the evidenoe may be f'own in the aocompa.eying 
opinion of the Board of Review. I concur in the opinion of the Board 
tha. t the record of trial is legally insufficient to aupport the find• 
ings of guilty of Specification 6 of Charge II (violation of AFPAC 

· Circular No. 39) but is legally sufficient to support the findings of 
guilty of all other specifications and the oharg~s as approved by the 
reviewing authority, legally auffioient to support the sentence and to 
warrant confirmation of the sentence. 

"While the a.ocused was the transportation, supply and mess offioer 
at ~ Ha.11, an Army billet in Tokyo, Japan, on 25 September 1946, 
in oompe.ny with a Japanese named Talca.soku Kaneko, who was employed at 
Army Hall, accused took from the ration supply room a.bout 240 oam ot 
evaporated milk and five 20-pound can.a of oottee, loaded the same into 
a United States Army truck and delinred and sold the property- to a 
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Japanese shopkeeper. , On 15 November 1946., and in oomp8.Jl¥ with Ka.neko., 
whom he wu using as an intermediary., he traDSported. from the supply 
room and sold to another Japa.nese seven·or eight ca.sea ot milk (48 cans 
to the case) and three oases of·cocoa. (24 pounds to the cue). He also 
sold to another Japanese ten or twenty cues ot milk., cocoa. and pea.nut 
butter. Accused received 14000 yen for the sale on 25 September and a 
total amount in excess or 25000 yen for the sales me.de on 15 November 
1946. All the :merchandise wa.s shown to be United States Arm:, ratiom 
issued for the use of military personnel and was transported by the ac
cused in United States Army trucks. 

On the afternoon of 26 January 1947 Staff' Sergeant Nick W. Duffin., 
formerly an officer and a friend of accused.,visited hiJll. at his room in 
Arrrr:, Hall. They drank a.bout five "double shots" of liquor and reminisced 
about their prior service in the States. Duffin had at one time been.a 
first lieutell8.Xlt while accused was a secon::1. lieutenant. An argument 
arose concerning rank., apparently in jest. Suddenly accused struck Duf'fin 
in the face with his fist and he fell to the floor where he lay in an un
conscious condition until he was moved to his room by another·soldier. 
The accused rushed out of his room and to the lobby of the otfioers! club 
where he abused and threatened Corporal Howard L. Knapp., saying to him., 
"You know what they do with rats., they kill them &J'.ld that is what I am 
going to do with you." Accused suspected Knapp or informing the CID 
concerning his illegal sales of Govermnent property. He followed Knapp 
to a military theater and continued his threats., challenging the corporal 
to fight. Finally a field officer returned accused to his·room. The 
evidence shows that the accused was drUDlc. On 27 January 1947 he gave to 
Kaneko a package which had been received through the mail addressed to a 
soldier named DeCaesa.r. It was shown that DeCaesar had. returned to the 
United States., but prior to his departure he had requested that the pa.ok
age be delivered to Kaneko. The package contained., among other minor 
items., a 'carton of Lucky Strike cigarettes but there is no evidence that 
acoused knew the contents thereof'. The Boa.rd of Review is of the opinion 
that such a gift or transfer of the package to Kaneko., even, assumi11g that 
the circums_tances are such as to impute to accused knowledge or the con
tents., was not a violation of AF'PAC Ciroula.r No. 39 (1946) as alleged, 
the Circular failing to denounce the "giving" of' such property to 
Japanese nationals. I concur in the opinion or the Board of' Review in , 
this regard. The accused did not testify a.~ the trial. 

4. I reco:mmen::1. tha.t the sentence u approved by the reviewing au
thority be confiI"l!l"d and carried into execution. I further recommend 
that an appropriate United ~tates di1oiplinary barracks be designa.ted 
a.s the pla.oe of contiilement. · 
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WAR DEPAR.l'M:Em 
In the O!fice of The Judge Advocate -General 

Washington, D.C. 

JAGQ - CM 324666 SO AUG 1947 

U N I T E D S T A T E S ) PANAMA CANAL DEP.ARTlil»ll' 

v. ~ Trial by G.C.M., convened at 

l Fort William D~ Davis, Canal 
Second Lieutenant ?.one, 11 and 14 July 1947. · 
STANLEY BRAUN (02033627), Dismissal. and confinement for 
AGD, Headquarters and Head .five (5) years. 
quarters Detachment, 
Atlantic Sector, POD, Fort 
William D. Davis, Canal Z.One. l 

OPINION of the :OOARD OF REV'nllf 
JOHNSON, SCHENK:Ell and KANE, Judge Advocates 

1. The record of trial in the case of the above named of.ticer haa 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upcn the following Charges and Specifi-
cations: • -

. . r 
CHARGE; Violation of the 93rd Article ot War. 

• I 

Specification 1: In ths.1; 2nd Lieutenant Stanley Braun, Headquarters 
and Headquarters Detachment, Atlantic Sector, Fort Vh D Davis, 
Canal Z.One, did, at Fort Wm D Davis, Canal Z.One, on or about 
;6 March 1947, feloniously embezzle by fraudulentl7 converting 
to his own use, about $400.00, lawful money of the United States, 

. the property ot Tee 4 Clark E Sayles, entrusted to him by the 
said Tee 4 Sayles, tor depcsit with the Finance Officer in the 
Soldier's Deposit. · 

Specification 2: In that 2nd Lieutenant Stanley Braun, Headquarters 
and Headquarters Detacl'lment, Atlantic Sector, Fort Vim D Davis, 
Canal Z.One, did, at Fort Wm D Davis, Canal ?.one, on or about 6 
March 1947, with intent to defraud, falsely sign a certain 
entry in the Soldier's Deposit Book, War Department Finance 
Department Form No. 33 o.t Tee 4 Clark E Sayles, the following 
words and figures, to wit: · · 
"Ft Davis, CZ Four Hundred Dollars 400 /s/ J .B.Isbell /. s/Stanle7 Braun 
6 Mar 1947 /t/ J.B.Isbell /t/StariJ.ey Braun 

Capt. _Finance O 2nd Lt, .AGD 
MU Per O n 

b;r forging ,the name of J B ·Ia.bell. thereto, 'Which said entry was 
a writing ot a private nature which might operate to the prejudice 
or another. · 
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Specification 3: In~that 2nd Lieutenant Stanley Braun, Headquarters 
and Headquarters Detachment, Atlantic Sector, Fort Wm D Davis, 
Canal Zone., did, at Fort Wm D Davis., Canal Zone., on or about 6 
March 1947, feloniously embezzle by .fraudulently converting to 
his own use, about $300.00, lawful money or the United States, 
the property of T Sgt Henry L Heard, entrusted to him by the 
said T Sgt Heard, for deposit with the Finance Officer in the 
Soldier's Depo:9it. . · 

Specification 4: In that 2nd Lieutenant Stanley Braun, Headquarters 
and Headquarters Detachment, Atlantic Sector, Fort Vlin D Davis, 
Canal Zone, did., at Fort Wm D Davis, Canal Zone, on or about 6 
March 1947, with intent to de.fraud, .falsely sign a certain entry 
in the Soldier's Deposit Book, War Department Finance Department 
Form No. 33 of T Sgt Henry L. Heard, the following words and 
fieures, to wit: · 
"Ft Davis, CZ Three Hundred Dollars 300. /s/J .B.Isbell / a/Stanley Braur. 
6 March 1947 /t/J.B.Isbell /t/Sta:ru.ey Braur: 

Capt,, Finance O 2nd Lt, AGD 
Mil Per O " 

by forging the name ·of J B Isbell thereto, which said entry was 
a writing of a private nature which might operate to the pre-
judice of 'another. 

/ ADDITIONAL CHARGE: Violation of the 93rd Article of Viar. 

Specification 1: (Finding of Not Guilty). 

Specification 2: (Finding of Not Guilty-) • 

J srooND ADDITIONAL CHARGE: Violation of the 69th _Article of War. 

Specification: In that Second Lieutenant Stanley Bra,un, Headquarters 
and Headquarters Detachment, ,Atlantic Sector, having been duly 
placed in arrest· in quarters at Fort William D. Davis, Canal 
Zone on or about· 23 April 1947, did, at Fort William D. Davis, 
Canal Zone on or about 25 June 1947, break his said arrest before 
he was set at liberty by proper authority. 

Accused pleaded not guilt7 of all Charges and Specifications. He was found 
· not guilty of the Additional Charge and its two Specifications but guilty 

of all other Charges and Specifications. No evidence of any previous 
convictions was introduced. He was sentenced to be dis.missed the service, 
to forfeit all pay- and allowances due or to become due, and to be confined 
at hard labor !or seven years. The reviewing authority approved the 
sentence but rfiilitted two years of the confinement imposed and forwarded 
the record o! trial for action under Article of War 48. 

-. . 
3. Evidence for the Prosecution. 

VJhile accused was Personnel Officer of Headquarters and Headquarters 
· Detachment, Atlantic Sector, Pana.ma Canal Department, Canal Zone, on 6 
March 1947, he was asked by Lieutenant Cacchiotti, Detachment Commander, 
as to the proper method of making soldiers' deposits. Accused advised 
him to deliver the money and the soldiers I deposit books to him and he 
would "take c.are or it" (R. 66), whereupon Lieutenant Caccbiotti and 
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Sergeant Sayles went to his office and delivered to accused $300.00 for 
deposit to the accoun~ of Sergeant Heard and $400.00 for deposit to the 
account ~r Sergeant Sayles. The soldiers 1. deposit books were also given 
to accused at this time (R. 11 .. 15, 66-67). Accused counted the money and 
stated that it woul'd be deposited in the soldiers' respective accounts, 
remarking in a joking manner, "I have $700.oon (R. 12). Sergeant Heard 
asked accused on 25 March about his deposit book and was advised that his 
$300.00 had been deposited but that his book had not been returned from 
the Finance Office (R. 19). 

The deposit books of Heard and· Saylea were introduced in evidence 
(Prosecution's Exhibits 1 and 2) and each contained an entry dated 6 
March 1947 showing the deposit of the $300.00 and $400.00 respectively 
with the Fina.nee O!!icer. The purported signature of "J• B. Isbell" 
appeared on each: of these deposit entries. Captain Isbell testified 
that he was the Finance Officer of the United States Ar~ at Fort Gulick; 
Canal Zone, and the only person at that installation authorized to sign 
_deposit entries in soldiers I deposit books (R. 35). He further testified 
that he did not sign the deposit entries in Prosecution's Exhibits land 
2; that his purported signatures thereon.are·torgeries and that a careful. 
search of the recorda o! his office tailed to show that any such deposits 
had been received (R. 35-40). . . 

Sergeants Collyer and Gunter, cashiers in Captain Isbell 1s office, 
testified that they were on duty on 6 March 1947 and that their records· 
disclose no deposits on that date to the credit of either Heard or Sayles 
(R. 114-11.5J 127-128) ~ . · ,·. . . . 

Sergeant Tower7 ·of the Canal· .Zone Police, ~er being duly qualified 
and accepted by the· court as a handwriting expert (R• .51-52, 154), 
identified photographs ot Prosecu~ion Exhibits ·1 and 2, and they were· 
admitted in evidence bl etipulation as Prosecution.Exhibits 1A and 2A, 
respectively- (R• .52-53. Sample• or the handwriting of th~ accused · 
(Prosecution Exhibit 4, obtained from him after due warning or his rights 
(R. 54), were admitted without objection; and samples or dgnaturea of 
Captain J. B. Isbell were admitted u Prosecution Exhibits 6 and 6A . · 
(R. 63-64), The witness explained in detail the method used in comparing 
theu handwritings, and demonstrated by- means of charts, photographs, 
measurements and microscopic examinations, how he arrived at his con
clusions I first, tbat Captain Isbell could not have written the two 
questioned signatures (referring to Prosecution Exhibits land 2) (R• .56-57); 
and, second, in his opinion, accused was the author of such eignatures 
(R. 58-59). 11The poHibility of someone repeating that dgnature, with 
the eight letter• involnd, rune up into one chance in trilllona 11 (R. 61),
The 'Witne11 !urt.her explained that by comparison he eliminated the writing• 

:ot eeveral 1oldiera (R_. 60), one being Maeter Sergeant Gunter (ee, Pros... 
'cution Exhibit 5) (R. 62-6JJ. . . 

After being warned of his right• under' the 24th Article ot War, accu1ed 
made a writtlll atatement under oath to the Provost llarahal to the ettect 
that he remember_ed receiv,ing a targ, ,um ot mone7 from S&,Yl.es and $;00 or 
$400 from Heard, and "to the best of 1Ji:s' recollection, .I deposited the money 
***with the Finance Otficer"J that the onl7 proof he had that the . 
Finance Otticer received it ia the 1ignature of the Finance Ottioer on the 
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soldiers' deposit books; that he ha~ on occasion permitted an enlisted 
man named Karton to make so\diers' deposits at the Finance Office; that 
he initialed the service records of Sergeant Heard and Sergeant Sayles, 
showing soldiers' deposits on 6 March 1947, and that he could throw no 
light on the dissimilarity of the signatures on the entries in question 
to the genuine signature of Captain Isbell (R. 94, Prosecution's Exhibit 15). 

· Staff' Sergeant Karton in his deposition (Prosecution Exhibit 16) stated 
that on 6 March 1947 he was not Personnel Clerk but a casual awaiting 
shiµnent to the United States and that he had no knowledge of' the trans
actions respecting Sergeants Heard and Sayles. 

A letter .t'rom the Comm.anding General, Atlantic Sector, and 1st 
Indorsement by accused acknowledging receipt thereof, was by stipulation 
received in evidence. This instrument placed accused in arrest in quar
ters on 23 April 1947 and prescribed the limits thereof (R.·146, Prose
cution Exhibit 19). At about 0830 hours on 25 June 1947 accused could 
not be round at his quarters or at the Officers' Club (R. 149) and at 
about 1105, two Military Policemen found him in civilian clothes in a 
bar in Colon, Republic or Panama, picked him up and took him to the MP 
station (R. 147). Accused did not have pennission to leave his quarters 
on 25 June 1947 (R. 152) and the order of arrest was still in effect (R. 153). 

4. Evidence for the Defense. 

The efficiency of the accused as a PersoMel Officer was testified 
to by a Master Sergeant who was in charge or the Officers' Section since 
December 1946 (R. 156). The Sergeant further testified that he knew 
accused's.handwriting, identified his signatures on Prosecution Exhibits 
1 and 2; and stated there was no other writing on those exhibits which 
was that of the accused (R. 157-158). Like testimony was given by a 
Technical Sergeant who had known the accused for a.bout a year both as a 
Personnel Officer and as a Sergeant Major of the Coast Artillery Corps at 
Fort Amador (R. 161-163). Lieutenant Colonel Francis X. Bradley, CAC, who 
has known the accused intimately since 1940, both as.an enlisted man and 
as an officer, testified that accused's reputation and cha.~acter have 
al.ways been above reproach •. He was an outstanding ·soldier and had the 
confidence oi' all the officers. Colonel McCormick testified by deposition 
(R. 170, Defense Exhibit A) that he was Chief of Sta.ff of the Panama Coast 
Artillery Command and, during two and 9ne-half years, he had daily 
opportunity to observe the performance of duty, conduct, and behaviour of 
accused, who was then Master Sergeant, Chief Clerk, and Sergeant Major or 
the Command. He had the great·est confidence in the accused and placed 
unlimited trust in him. Lieutenant Braun was held in the highest esteem 
by all the officers and men of the headquarters and performed his duties 
in a superior manner, was devoted to duty, and his work was of the highest 
order. He was a soldier of excellent chars.ct.er and his appearance and 
conduct could well serve as a model for anyone desiring to be an out
standing soldier. 

It was stipulated that if Lieutenant Colonel Frank L. Brown, CMP, 
were present in court he would testify as follows: 11That Lieutenant Bral,1.Il 
was highly regarded by prominent officers as a personnel specialist; that 
he was a man with few friends; that he spent the majority of his evenihgs 
each week circumspectly drinking in several favorite bars of his choice in 
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Colon; that several nie;hts each week he remained away from his quarters 
most· of' the night; that he was close-mouthed concerning his personal 
affairs; that he has made no reputation.in Colon for either gambling or 
consorting ~-ith women; that he possessed no papers which would tend to 
prove debts, considerable savings, or intimate friendships or relation
ships with local individuals 11 (R. 171). 

The accused, after being advised of' his rights as a witness,elected 
to remain silent (R. 171). · · 

5. The evidence clearly establishes that accused in his capacity 
as personnel officer received the money for the two deposits in question 
to the accounts of' the two enlisted men concerned. It is not disputed 
that the deposits were never received by the Finance Officer and that his 
purported signatures on the soldiers' deposit books are forgeries. The 
only direct evidence that accused perpetrated the forgeries is the 
testimoey of' the handwriting expert, Claude E. Towry, and consequently, 
his qualifications as an expert are important in determining the weight 
to be given his testimony. His qualifications were not attacked by the 
defense and it was shown that he is a graduate of the Federal Bureau of 
Investigation Academy_where he successfully completed courses in com
parison and identification of handwritings, including laboratory analysis 
of writings. He ls now a civilian and member or the Canal Zone Police•. 
He has been a qualified handwriting expert for the Government in the 
Canal Zone since 19'.34; has appeared in such capacity before Army and Navy 
courts-Gartial many times and is qualified as such before the United 
States District Court and other Canal Zone courts. He has testified 
before these tribunals as an expert in comparison and identification of 
handwritings on approximately 400 to 500 occasions. He was positive in 
his conclusions ·that accused perpetrated the two forgeries 1n question 
and the Board of' Review is or the opinion that no reasonable doubt can 
exist on this point in view of such compelling evidence b7 an expert of' 
his qualifications and experience. 

The accused would have no reason to commit the forgeries of the 
finance o!!icer' s signatures on the soldiers I deposit books except, to 
conceal the tact that he had not deposited the money in accordance with 
his trust and the court was clearly warranted in its fi?).ding that accused 
fraudulentl1 converted it to his own use. · 

The breach ot a.rreist by accused was proved beyond any doubt by the 
letter which he acknowledged, placing him in arrest and the military 
police who apprehended him in a bar in Colon. The limits of the arrest 

. were definite and unambiguous and the evidence shows that accused under
stood them. 

6. War Department records show that accused is 32 years or age and 
single. He completed tour years or high school, enlisted in the Regular 
Army in 1937 and held the rank of' Master Sergeant when he was appointed 
a Warrant Officer on 31 March 1943. He was relieved from active dut7 as 
a Warrant Officer on 29 November 1945 and reverted to his enlisted status 
as a Master Sergeant. On 21 October 1946, he was appointed a Second 
Lieutenant·, AUS. His ratings as a Warrant Officer were consistently 
Superior and he has two ratings as Excellent during his service as a 
Second Lieutenant. 
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7. The court was legally constituted and had ju.ris1iction of the 
accused and the offenses charged. No errors injuriously affecting the 
rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence, and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction of 
violations of Articles of War 69 and 93. 

I \) ~: , l 
,,.l_--;;____ tA, . . '\_J 

c./v rr ,, Ji j,,;,..C,' -I/' I Judge Advocates 
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JAG..J. - Cll 324666 1st Ind. 

WD1 JAOO, Washington 25, D.C. 

TO: The Secretary ot War 

l. Pureuant to Executive Order No.- 9556, dated May' 26/1945, 
there are transmitted herewith for your action the record o! trial 
and the opinion ot the Board ot Review in the case ot Second Lieu
tenant StanleT Brawi (0-2033627), AGD1 Headquarters and Headquarters 
Detachment., Atlantic Sector, .Panama Canal Department. 1 Fort William 
D. Davia, Canal 7.one. 

2. Upon trial b;r general court-martial in the Canal Z.One, this 
otticer was tound guilty- ot two ottenses ot embezzlement o! soldiers' 
deposits in the amounts of $.300 and $400, respectiTel,n of two otfenses 
of forgery, in violation ot Article o! War 93; and o:r breach o! arrest, 
in violation ot Article o:r War 69. He was sent.enced to be dismissed · 
the service, to torfeit all -pay and allowances due or to become due, 
and to be confined .at .hard labor at. such place aa the reviewing authorit7 
ma7 direct tor seven years. The reviewing authorit7 approved the 
sentence but owing to his previous excellent record as a soldier, re-
m.1tted two years ot the confinement. imposed and forwarded the record 
o! trial for action under Article of War 48. 

3. A swnmary- of the. evidence may be found in the accom.panying 
opinion of the Board o! Review. The Board is of the opinion that the 
record ot trial is legall.r-au.f'ficient to support the findings of 
guilty and the sentence and. to warrant conf'irmation of the sentence. 
I concur in that opinion. 

4. The &Yidence shows that accused in 
0
his capacit7 as personnel 

officer, Headquarters and Headquarters Detachment, Atlantic Sector, 
Panama Canal Department, Canal Z.One, on 6 March 1947 received two 
deposit• o! $3()0 and $400 respectiVelT from two enlisted men of his 
unit for deposit with the Finance Ofticer to their accounts in soldiers' 
savings. The soldiers• deposit books were also delivered to accused. 
The mone1 was not deposited with the Finance Otfice but entries were 
ma.de in the two deposit books bearing the ~Ported signatures of the 
Finance Officer, "J.B. Isbell" as having receipted for the deposits. 
The signatures of "J• B. Isbell" on the books were forgeries and a 
qualified handwriting expert testified that in his opinion the spurious 
signatures were written by accused. 

While accused was await~ trial he was dul7 placed in arrest in 
quarters and the limit• of his arrest were explained to him. On 25 
Jwie 1947 he comitted a breach of his arrest. by going to Colon where 

· he was apprehended b7 the m.Uit&r7 police. 
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Tll0 officers and two enlisted men testified !or the de!ense to the 
e!.fect that they had known and served with accused while he was an 
otticer and enlisted man and that his reputation and character was above 
reproach; and that he was an ei'!icient otficer and high17 regarded by his 
associates. 

5. War Department records show that accused is 32 years of age and 
single. He co~pleted !our years of high school, enlisted in the Regular 
Arrq in 1937 and held the rank of Kaster Sergeant, when he was appointed 
a Warrant Otticer on 31 :March 1943. He was relieved 1'rom active duty as 
a Warrant O!ticer on 29 November 1945 and reverted to his enlisted 
status as a Master Sergeant. On 21 October 1946, he was appointed a 
Second Lieutenant, AlJS. His efficiency ratings a.21 a Warrant' Officer 
were consistentl7 Superior and he has two ratings as Excellent during 
hie serrtce as a Second Lieutenant. 

6. I recommend that the sentence as approved by the reviewing 
authority be contirmed and carried into execution and that an appro
priate Discipllnar7 Barracks be designated as the place ot continement. 

7. Inclosed is a .t'orm ot action designed to carr1 this recommen
dation into ettect, should it meet with your e.pproTal. 

2 lncls 
l. Record of trial 
2. Form ot action ti~ 

TOOM.AS H. GRmN 
Major General 
The Judge Advocate General 
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WAR DEPART11EN.r 
In the Office of' The Judge Advocate General 

Washington., D. c. 

JAGH - CM .324677 

UNITED STATES ) UNITED STATl:S CORSTAB UIAJ?.Y 
) 

v. ) Trial by G.C.:!.I• ., convened at 
) Paris., France., .3 July 1947.\ . 

First- Lieutenant CHARLES R. ) Dismissal., total forfeitures., 
ST. JOHN (0-859919), Ar'Icy of ) a.'ld confinezrent fer fifteen 
the United States ) (15) years 

OPINION of the BOA.RD OF REVlEW 
HGrTEl'STEIN., GRAY, and SOLF'., Judge Advocates 

1. The Board of Rev:t~,r ·has examined the record of trial in tha case 
of the officer named above and submits this., its opin:i,.on, to The Judge 
Advocate General. · 

2. The accused was tried on the following Charges and Specifica-
tions a , · • 

CHARGE· I: Violation of the 58th Article of War. 

Specification: In that, First Lieutenant Charles R. St. 
John., 101 Infantry, did, at or near Thionville, France~ 
on or about 27 May 1945., desert the service of t~e 
United States and did remain absent in desertion until 
he was apprehended at Metz, Prance, on or about 13 June 
1947. 

CHARGE II: Violation of the 93rd Article of War. 

Specification: In that First Lieutenant Charles R. St. 
Jolm., 101 Infantry, did, at 1'k:ltz., France, on or about 
1.3 June 1947, felonious:cy take., steal and caxry away 
a camera, value in excess of :13.fty dollars ($50.00)., 
the property cf Tadeuze Jablonowski•. 

CHARGE IIIs Violation of the 94th Article of War. 
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Specification 1: In that, First Lieutenant Charles R. St. 
John, 101 Infantry., did., at Metz., France., on or about 
31 Yiay 1947 feloniously take., steal and carry away a 
portable typewriter of value in excess of fifty dollars 
(tso.oo)., property of the United States., furnished and 
:intended for the military service thereof. 

SpecHication 21 In that First Lieutena.'lt Charles R. St. 
John., JOl Infantry., did., at Itetz, France., on or -.bout 
10 January 1947, feloniously take., steal and carry 
away an adding machine of value jn excess of. fifty 
dollars ($50.00)., property of the United States fur
nished and intended for the military service thereof. 

Specification Ja In that First Lieutenant Charles R. St. 
John., 101 Infantry., did,. at Metz., France., on or about 

-6 Janua.ry 1947 feloniously take., steal and carry away 
a typewriter of value in excess of fifty dollars ($50.00)., 
property of the United States., furnished and intended for 
the military service thereof. 

To the Specification· of Charge I the accused pleaded guilty except the words 
"desert" and 11 in desertion" substituting therefor respectively the words 
"absent himself11 and "without leave", of the excepted words not guilty, and 
of the substituted words g-..iilty. To Charge I be pleaded not guilty, but 
guilty of a violation of the 61st Article of War. He pleaded guilty to all 
other charges and specifications and was found guilty of all charges and 
specifications. No evidence of any irevious convictions was :introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and allow
a.'lces due or to becOD:e due., and to be confined at hard labor for fifteen 
years •. The reviewing authority approved the sentence, and forwarded· the 
record of trial for action under Article of i'Tar 48. 

:3. The evidence for the prosecution is summarized as follows 1 

Alex Theriot~ an investigator for tre War Department, testified that 
he frequently saw the accused at Metz, France, during the period b~tween 
February 1946 and March 1947. He occasionally met the accused at the rress 
of tm National Hotel and the ac~ed told him on several occasions that 
he was engaged :in closing out a depot located near 1fetz (Re). 

In a pre..it;rial' confession., made by accused' on 14 June 1947, which was 
read into evidence by stipulation {R 8)., he stated, · 

"I, 1st Lt. Charles R. St. J.ohn, 0-859919., 2nd Bri, 101 
Inf• ., 26 Div., APO 26 (deactivated)., do voluntarily and of 
my own free will make the following staterent, after I had 
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been warned of my 
,· 

rights under the 24th AW by Victor 
Husband, Det Paris, 7701 EUC01:, APO 58, in the presence 
of Victor Zingale. On or about the 27th May 1945 I 
received a 24 hour pass to visit Luxemburg from the 14th 
Reinforcement Depot located in Thionville, France. I 
think I was on orders to rejoin my unit, the 2nd Bn., 
101st Infantry the 29 May 1945. I was late for the 
mseting with the pass truck to return to Thionville and 
tried to hitch hike but waa unable to do so. Before 
leaving on the 24 hour piSS I had been warned that there 
would be disciplinary action taken if I failed to return 
in time. Being as las late and unable to return I de
cided to try ane1 rejoin my unit in Gencany and to that 
end I tried to hitch hike into Germany without .success. 
After two or three days had passed in this way I became 
afraid of the consequence and decided not to return. I 
had no clothing except thcee I was wearing. I stayed in 
Luxembourg until 1st December 1945., liv:i:ng with some 
people and eating without cost at the Anerican Red Cross. 
I thm moved to Jretz., France, staying at the Hotel Central., 
requisitioned by the u. s. Anny for a transient hotel. I 
stayed hereonly a fevr days w ithout cost for billeting and 
messing. I then moved to Nancy and Verdun where I was able 
to live in the officers I billets and eat without cost to 
myself until January 1946. I then moved back to Metz and 
obtained billeting and messing at the National Hotel with
out cost to ma. When questioned, which was seldom., I told 
my questionaires that I was a roomber of the Signal Unit 
located :in Thionville (866 Signal Depot). At this time I 
sold m:, ring for the sum of 6.,000 francs. While living at 
the Naticmal Hotel I hitch hiked to Paris and managed to 
obtain a cloth:ing PX card. I then bought an officer I s 
blouse, two shirts, one pair pinks., one pair shoes., and 
various items of underwear. I then returned to Metz and. 
sta,ed at the National Hotel until 1 May 1946. I then 
mov~d :into the Royal Hotel when the National was de
requisitioned at this date. I stayed at the Royal Hotel 
without question and without cost until the Royal Hotel 
was derequisitioned on 30 September 1946. I then moved 
to the Central Hotel that was now operated under civilian 
management. 

"I then begun to feel·the need for money and sold my 
cloth:ing for approximately 6.,000 francs. When this was 
gone I borrowed from time to time. In November or December 
of 1946 I stole a standard size typewriter from the Town 
llajor 1s office, 31 rue du Genie, Jretz., that I sold to an 
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unknown Frenchman in a cafe for the sum of 7,000 francs. 
During th:i.s same period I stole an adding machine 1':rom 
the U. s. Claims Office that was located at the same ad
dress as the Town Major. This machine I sold to another 
unknown Frenchman for the sum of 8,000 francs. Until 
three weeks ago, during all this time, I was eating at the 
Town Major's mess, then at the Bivouac Area mess and later 
at the 3118 Signal Battalion's Detachment :mess. During the 
month of 11"."ay 1947 I stole a par.-table typewriter from the 
Jll8 Signal Service Battalion, Metz Detachment. I sold the 
typewriter fer tha sum of 5,000 francs to an urr-mown French
man. When the Royal Hotel was derequisitioned soma one left 
a transmitting and receiving radio set, the pi-operty of the 
u. s. Army, in one 01· the rooms. I acquired this radio and 
la~er in April 1947 I sold it for 5000 francs. Yesterday, 
the l3 June 1947, I had becom:1 desperate i'or tne need of 
funds and I entered a civilian's room in the Central Hotel, 
Metz, using hia key that he had left hanging m the rack to 
gain entrance to his room. I took a Russian uica camera, 
valued at .30,000 francs, a bottle of perf~ and a pair of 
nylon stockings. I wrapped the camera in a neWBpaper intend
ing to take it from the hotel and dispose of it. .A.s I was 
about to leave the hotel the manager stopped me and asked 
'what I had in the package 1 • I then realized t_he theft must 
have been discovered. So I refused to let him see what was 
in the package. The civi.lian police arrived and ordered me 
to return to my room. When I returned to my room I threw 

. the camera out through the window and hid the perfume and 
stockings. I then wrapp,d a flat iron in some newspai;er, 
thinking that when the police can1e to my ro~ that would 
be sufficient to answer for the package I attempted to take 
from the hotel. A police inspector and the manager came to 
my room and while the inspector was questioning me the manager 
noticed the camera laying on the edge of the garage roof-and 
pointed it out to the :inspector. Capta:in Ieo F. Brown., u. s. 
Claims., was notified and I was then taken to the. Police Bureau 
where I made a coI11plete confession. Captain Brown placed me 
under arrest in the nane of the u. s. l.rrcy. I have read r.rr:, 
statement consistir:€ 0£ two (2) pages and I swear that it is 
true." (R 9-10). 

4. The evidence for the defense is summarized as follows s 

Alex Theriot testified that accused had a good reputation as an 
officer and a gentleman at Maltz (R 11). 

After his rights as a witness were explained to him by the law member 
(R 10-11) the accused elected to· take the stand as witness and in his · own 
behalf (R 12). He testified that he was born in J921 in Puerto Rico. His 
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father was a psychology professor and accused attended Cornell University 
for three years. He lfa.S inducted in the Army in August 1942. He came 
overseas with the 449th Bombardrrent Group as Squadron Bomb Sight ?t.amtenance 
Officer m December 1943. In Auguat 1944 he volunteered fo~ Airborne Infantry 
training and, after qualifying as a parachutist, was assigned to the 26th 
Division about on 1 January 1945 (R 12). During the time he was :in conbat 
he received the ETO ribbon, four battle stars, the Bronze Star, the 
Presidential Unit Citation with one Oak-leaf cluster and the Combat Infantry
man Badge. 

In April 1945 he was hospitalized with yellOW' ·jaundice and after release 
from the hospital he was assigned to the Replacement Depot at Thionville (R 
13). . 

He stated that his confession as read to the court was true, and ex
pla:ined his initial absence by saymg that he went to Luxembourg on an over
night pass with the full intention of returning. He missed the pass truck 
and became fearful of the consequences of his absence (R 1.3), because he 
had been warned that "if we went absent without leave that our allotments 
could be taken away from us and we would suffer punishment by our orgMiza
t.ion C0. 11 When asked if .he had the intent to return during the period of 
his absence he stated, 11Sir, I realized throughout the time that I would 
eventually have to return, but it was a case of procastination mostly I 
believe. I always was cognizant of the fact that I would have to c~ 
back. 11 He stated that he had always been a procrast:inator (R l4). He 
aJ..c:lo stated that he always wore the u. s. Army uniform between 27 May 1945 
and 13 June 1947 and that he used the name of Charles James for a period 
of about ten months before he was apprehended (R 15). He corresponded 
with his wife and mother on a few occasions. Dur:i.ng the period of his 
unauthorized absence he drew no pay or allowances (R 16). 

5. The record of trial is legally sufficient to support the findings 
of guilty of Charges II and III and their respective specifications in 
view of accused's plea of guilty. The only problem presented by the record 
is whether the evidence sufficiently supports the findings of guilty of 
desertion alleged in Charge I and its specification. 

By exceptions and substitutiomthe accused pleaded not guilty to deser
tion but guilty to absence without leave. No evidence of accused 1s unauthor

.ized absence was introduced other t hsn that supplied by accused himself in 
his plea, his confession and his testimony. 

11 If tre condition of absence without leave is much 
prolonged, and there is no satisfactory explanation of it, 
the court will be justified in inferrmg from that alone 
an intent to remain permanently absent. However, a plea 
of guilty of absence without leave to a charge of desertion 
is not in itself a sufficient basis for a conviction of 
desertion. In such a case no inference of the intent not 
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to return arises from any admission involved in the plea, 
and therefor, to warrant conviction of desertion, evidence, 
such as evidence of a prolonged absence or other circum
stances, must be introduced from which the intent in 
desertion can be inferred" (MCM 1928, par 130, pp 143-144). 

The accused's confession supplies sufficient facts from which an 
:inference of his intent not to return to military control may be drawn. 
Not only did he adreit that he was quartered by, and messed with, military 
organizations during virtually the entire ~riod of his unauthorized 
absence, without disclosing his status as an absentee, but also, infer
entially, that he µ-eferred to steal to support himself rather than to· 
surrender to tb:l military authorities. 

The accused's confession, however, cannot be considered as evidence 
of desertion unless there is :in the record other evidence that the of
fense charged has probably been committed (MCM 1928, par 114.!, p 115). 

In our opinion ihe corpus delicti was established :!.n the instant case 
by accused's testimony wherein he reaffirmed the truth of the matters con
tained in the con.fession, and admitted that he used a fictitious nam3, 
presw.ably as an aid to avoid detection, during the period of his unauthor
ized absen'ce. His staterrent that he remained absen~ without leave because 
of his fear of punishment for a short absence without leave, although he 
realized that he would eventually have to return, warrants an infe~nce that 
accused intended to remain absent until such time as apprehension or other 
circumstances compelled his return to military control. 

Accordingly we are o.f too opinion that the evidence sufficiently sup
ports the findings of guilty of desertion as alleged. 

6. The accused is 26 years of age, married and attended Cornell 
University for three years. He entered the military service on 10 August 
1942, and after completing Aviation Cadet training he was commissionei as 
a second lieutenant., Air Corps on 12 March 1943. He was promoted to first 
lieutenant., AlB, Air Corps on 4 March 1944, while serving as Bomb Sight 
118.intenance 0i'ficer with a Bombardment Squadron in the Mediterranean 
Theater of Operations. In August 1944 he volunteered for Airborne Infantry 
training and after qualifying as a parachutist he was assigned to the 26th 
Infantry Division. · 

7. Attached to the recClt'd of trial is a recoI!llmndation addressed to 
the reviewing authority prepared by the defense counsel and concurred in 
by the trial judge advocate and four i:embers of the court wherein it is 
recorranended that a disciplinary barracks be designated as a place of con
finement. Trerein it is stated in part 1 
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"It is submitted for your consideration that accused I s 
desertion was a result of an inherent procrastinating tendency 
rather than of a desire to escape or avoid hazardous duty, and that 
the violations of Articles of War 94 and 93 were som3what mitigated 
by. the fact that the amount of moral turpitude involved, as evi
denced by the circumstances, was at a min~, and also that the 
attitude of the accused before and during trial was one of repent
ance and realization of the seriousness of his offenses. Conse
quently, in view of the previous excellent record of the accused, 
I recommend that accused should be sent to a place of confinement 
where rehabilitation may be accomplished." 

C. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to waITant confirmation of the 
sentence. A sentence to dismissal, total forfeitures, and confinement at 
hard labor- for 15 years is authorized upon a conviction of violations of 
Articles"of War 58, 93, and 94. 

, Judge Advocate 

, Judge Advocate 

, Judge Advocate 

I 
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JAGH-C1i 324677 1st Ind 
J~.GO, Dept. of ti1e Arnzy-, "v'iashington 25, iJ. c • .,·,
TO: Secretary of the Arrrry · ,.,+1 

1. Pursuant to Executive Order No. 9556, dated 26 hlay 1945., 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of 11.eview in the case of First Lieutenant 
Charles .R. St. John (o-859919), Army of the United States. 

2. Upon trial by general c curt-martial this officer was found 
guilty of desertion,in violation of Article of War 58 (Spec, Charge I); 
of the larceny of a camera, in violation of Article of V{ar 93 (Spec, 
Charge II); and of the larceny of tvro typewriters and an adding machine, 
each of a value of more than ,·,50, property of the United States, fur
nished and intended for the military service thereof, in violation of 
Article of War 94 (Specs 1-3, Charge III). No evidence of previous 
convictions was introduced. He 1;as sentenced to be dismissed the ser
vice, to forfeit all pay and alloVIances due or to become due and tb 
be confined at hard labor for fifteen years. The reviev,i.ng authority 

cpproved the sentence and forwarded the record of trial for action under 
Article of War 48. , .. .......__, .. 

3. A sur.unary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is. of the op:j.nion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation thereof. I concur in the.
opinion. 

·an or about 27 May 1945., the accused, who was then assigned to 
a Replacement Depot at Thionville, France, received an overnight pass 
to visit Luxembourg and overstayed that pass. He testified at the trial 
that he did not rejoin his unit because he feared the consequences of 
going absent 'Without.leave. Thereafter he was quartered by, and messed 
,d.th, various Army units in the vicinity of Metz., but did not disclose 
his status as an absentee and performed no military duty. He drew no 
pay, and initially supported himself by selling various items of per
sonal possessions and later by stealing. He was apprehended at ~etz., 
France, on 13 June 1947 immediately after having stolerr a camera from 
a hotel room. 

He pleaded ·guilty to the specifications alleging larceny in 
violation of Articles of War 93 and 94. 111th respect to the alleged 
desertion he pleaded not guilty to desertion but guilty of absence 
'Without leave from 27 :May 1945 until 13 June 1947. ,His intention to 
desert the. .service Tras clearly shovm by other competent evidence. 
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4. The accused is 26 years of age, married and attended Cornell 
University for three years. He entered the military service on 10 

1August 1942, and afkr completing Aviation Cadet training he was com
missioned as a Second Ll.eutenant, Air Corps, on 12 :!>larch 1943. He was 
promoted to First Lieutenant AUS, Air Corps, on 4 krarch 1944, while 
servi'ng as a Bomb Sight l11aintcnance Officer with a Bombardment Squadron 
in the 1:editerranean Theater of Operations. In August 1944 he volunteered 
for ldrborne Infantry Training, and after qualifying as a parachutist he 
was reassigned to the 26th Infe.ntry Division. 

5. Attached to the record of trial is a recommendation addressed 
to the reviewing authority prepared by the Defense C..:unsel and concurred 
in by the Trial Judge Advocate and four members of the court nherein it 
is recommended that a Disciplinary Barracks be designated as a place of 
confinement.· Therein it is stated in part: 

11It is submitted for your consideration that ac
cused Is desertion was a result of an inherent procrasti
nating tendency rather than of a desire to escape or 
avoid hazardous duty, and that the violations of Articles 
of War 94 and 93 were somewhat mitieated by the fact that 
the am::>unt of moral turpitude involved, as evidenced by 
the circumstances, was at a minimum, and also that the at
titude of the accused before and during trial was one of 
repentance and realization of the seriousness of his of
fenses. Ccnsequently,-in view of the previous excellent 
record of the accused, I recommend that accused should be 

.sent to a place of confinement where rehabilitation may be 
accomplished. 11 

6. I recommend that the sentence be confirmed, but in view of all 
the circumstances in the case, recommend that the period of confine-
ment be reduced to seven years, that as thus modii'ied the sentence be 
carried into execution, and that an appropriate United 3tates Disci1:lir.ary 
Barracks be designated as the place of confinement. 

7. Inclosed her~tdth is a forin of action designed to carry the 
foregoing recommendation into effect, should such recollllllendation meet 
with your approval. 

(:?,: 324677 

2 Incls TH01JA.S 1-;:. Grtri:r,:N 
l - Record of trial Llajor General 
2 - Fonn of action The Judge Advocate General 

( o.c .1.:.n. 13, 18 ~ept 1947) • 
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DEPARTMENT OF THE AR.MY 
otfice of The Judge Advocate General 

Washington 251 D. c. 

JAGK-CM 324725 

UNITED.STATES ) PORT OF LEGHORN 
) 

v. ) Trial by G.C.M., convened at 
) Leghorn, Italy, 15 May 1947. 

Second Lieutenant KARL T. ) Illsmissal, total forfeitures 
BLAKELEY (0-2056219), Air 
Corps. ~ and confinement for five 

years. 

OPINION of the :00.ARD OF REVIEW 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. · The accused was tried upon the following charges and sped.
fications: 

CHARGE I: Violation or the 61st Article of war. 

Sped.fication: In that Second Lieutenant Karl T. Blakeley, 
attached 7105 Surrendered Enemy Personnel Admi.nistra
tive Company (overhead) , than of the 486th Boni>ardment 
Squadron, 340 Boni>ardment Group, did, without proper 
leave, absent himself from his command at or near 
Rimini1 Italy' from about 27 July 1945 to about 9 
September 1946. 

CHARGE II: (Withdrmm by appointing authority before 
&ITaignment). 

Sped.:fication: . (Withdrawn by appointing authority be-
fore arraignment). \ 

f 
CHARGE III: Violation of the 94th ~icle of War. 



Specification l: In that Second Lieutenant Karl T. 
Blakeley., attached 7105 Surrendered Enenzy- Per
sonnel Administrative Company (Overhead)., did at 
or near Naples, Italy on or about 12 September 1945 
wrongfully present for approval and payment a claim 
against the United States by presenting to Captain 
F. E. Loback., a finance officer., an officer of the 
Unite.d States duly authorized to approve and pay 
such claims., in the amount of $37.3.40 for services 
alleged to have been rendered to tha United States 
from l August 1945 to 31 August 1945 by the said 
Second Lieutenant Karl T. filakeley., which claiin 
was false and fraudulent in that no such services 
had been performed during said period of time., and 
was then known by the said Second Lieutenant Karl T. 
filakeley to be false and fraudulent. 

Specification 2: In that Second Ueutenant Karl T. 
Blakeley., attached 7105 Surrendered Enemy Personnel 
Administrative Company (Overhead)., did at or near 
Naples, Italy on or about l October 1945 wrongfully 
present for approval and payment a claim against the 
United States by presenting to Captain F". E. Loback., 
a finance officer., an officer of the United States 
duly authorized to appro7e and pay such claim, in the 
amount of $372.00 for services alleged to have been 
rendered to tha United States from l September 1945 to 
30 September 1945 by the said Second Lieutenant Karl T • 

. m.akeley., which claim was false and fraudulent in that 
no such services had been performed during said period 
of ti.me, and was then known by the said Second Ueu
tanant Karl T. Blakeley to be .false and .traudulent. 

Specification 3: In that Second Ueutenant Karl T. 
Blakeley, attached 7105 Surrendered Enemy Personnel 
Administrative Company (Overhead)., did at or near ' 
Naples, Italy on or about l November 194.5 wrongfully 
present for approval and payment a claim against the 
United States by presenting to Captain F. E.- Loback., 
a finance officer, an officer of the United States 
duly authorized to approve and pay such claim, in the 
amount of $373.40 for services alleged to have been 
rendered to the United States from l October 1945 to 
31 October 1945 by the said Second Lioutenant Karl T. 
Blakeley, which claim was false and fraudulent in that 
no such services had been performed during said period 
of tim:,., and was than known by the said Lieutenant Karl 
T. Blakeley to be false and fraudulent. 
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Specification 4: (Finding 0£ Not Guilty). 

After accused's plea in bar 0£ trial on the ground of forroor jeopardy 
had bean overruled, he pleaded not guilty to the charieS and specifi
cations upon which he had been arraigned. He was found guilty 0£ Charge 
I and its specific~tion, guilty 0£ Charge III and Specifications l, 2 
and 3 thereunder and not guilty of Specification 4 of Charge III. No 
evidence of any previous conviction was introduced. He was sentenced 
to be dismissed the service, to .forfeit all pay and allowances due or 
to becozoo due and to be confined at .hard labor at such place as the re
vierwing authority might direct for five years. The reviewing authority 
approved the sentence and fonrarded the record of trial for action under 
Article of War 48. 

Evidence for the ProsecutiQ.!l 

About 9 September 1946, Colonel Henry E. Kelly, assigned to G-1, 
Headquarters, Mediterranean Theater of Operations, received an inquiry 
from the provost marshal's office concerning the disposition to be made 
of a certain officer and he instructed that office to send the officer 
in question to him under guard. On 10 September, accused reported under 
guard to the colonel.· Colonel Kelly asked accused what his name was and 
why he was "turning in." Accused replied that his name was Blakeley 
and that he had remained in Italy 'When his unit, "soroo kind of bonb group," 
had left during the period of redeployment but that ha was nm, "tired of 
it.• The colonel did not warn accused of his right under the 24th Article 
of War not to incriminate himself., for the colonel was not interrogating 
accused for the purpose of obtainine a confession but was merely "trying" 
to have accused nqualify to be confined." He did not make any promises 
or threats to accused. As a result of this conversation with accused, 
Colonel Kelly directed that accused be sent to Leghorn, to report upon 
arrival to the Theater Provost Marshal, Headquarters, Peninsular Base 
Section. The defense objected to the admission in evidence of accused's 
statement to Colonel Kelly because of its allegedly involuntary nature 
(R 11-17; Pros Exs 2, 3). 

During September 1946, Captain Julien H. LePage was assistant 
provost marshal and stockade officer in the office of the Theater Provost 
Marshal, Peninsular Base Section. Betwaen lO and 12 September 1946, ac
cused "reported" to Captain LePage at the latter's office. Accused did 
not appear to be in arrest. He told the captain that he had gone absent 
without leave in July 1945 from tha 340th Bombardment Group which at that 
time was stationed o1ear Rimi.ni, Italy, and had •turned himself in" at 
Capodichino Airfield in Naples. J.ccused had bis Officers• Qualification 
Card, Form n66-l, n in his possession, which document he turned over to 
Captain LePage. The captain took accused to the office of the staf.f judge 
advocate., Colonel Wolfe, where he left him, and accused was later officially 
assigned to the 7105th Surrendered Eneiey" Personnel Administrative Company, 
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339th Enclosure. Captain LePage had not explained to accused hi.a right 
not to incriminate himself but had not made any threats or promises to 
accused in order to obtain a statement from him. Defense counsel ob
jected to the admission in evidence ot accused's conversation with 
Captain LePage on the ground that it was not shown to have been voluntary 
(R 20-25; Pros E:xs l, 4). 

Prosecution Exhibit 5 purported to be accused's Officers' 
· Qualification Card. After being identified by Major Maxwell Miller, 

adjutant ot the surrendered enemy personnel enclosure of which the 
7105th Surrendered Enenzy- Personnel.ldministrative Company was a unit, 
it was admitted in evidence without objection by the defense, with leave 
to substitute a photostatic copy thereof in the record 0£ trial. Prose
cution Exbi.bit 5, as presently appearing in the record of trial, is not 
a photostatic copy of an origi.nal Officers' Quali.f.Lcati;on Card., but is 
attested by the trial judge advocate to be a •true copy11 o:r the Officers' 

· Qualification Card o:f accus'ed, such copy being accomplished on Form 66-4. 
From this copy it appears that on 16 May 1945., accused was serving as a 

. two-engine pilot with the 486th Bombardment Squadron, 340th Bombardment 
Group., and that the typer£ duty- performed by him and the organization to 
which he was assigned tor the period from Z7 July- 1945 to 10 September 
1946 was "unkn01'Il.n On line 30 of' this copy, which conce?'llB the "Initial 
Internewtt. the following appears s 

1 /s/ Thomas B. Meyer 
Signature of Intervining O.f'.f.i.oer 

/s/ K. T. Blakeley . 
Signature of 0£.f.i.cer" (R 26, 27; Pro3 Ex 5). 

The 340th Bombardment Group departed from the Mediterranean 
Theater en route to the United States on 27 June 1945. On 7 November 
1945., the 486th Bombardment Squadron and the 340th Bombardment Group 
were inactivated at Columbia Army Air Base, Columbia, South Carolina 
(R 31-.32,; Pros Ex 7). 

About 20 September 1946, Colonel Claudius o. Wolfe was Sta.f'f 
Judge-Advocate of Peninsular Base Section. On that day-, accused was 
"called• into the colonel's office "tor a conference 1111th reference to 
certain incidents" and "w1th a view toward possible court-martial charges 
being preterred.u· Accused had been introduced to the colonel about a day 
or two be.f'ore when too provost marshal, Captain LePage, had "brought him 
in. 11 During the interview on 20 September, Colonel Wolfe did not mention 
the 24th Article of War to accused but did sa:, that accused need not make 
any statement and that 1£ he did make a statement it must be entirely 
voluntary. He did not tell accused that anything he said might be later 
used agaill3t him in the event of trial by court-martial. Colonel Wolfe 
asked accused certain questions., which questions accused answered. From 
accused I a answers, 1 t appeared that ha had been assigned to the 340th 
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Bombardment Group. About 27 July 1045., this Group was preparing to re
turn to the United States., and accused, who was stationed at that time 
in Naples, was ordered to report tq ·the Group's headquarters in Rimi.ni. 
He did report as ordered and ~s informed that the organization was 
returning home. He requested permission to return to Naples to pack 
his effects and permission was granted. Returning to Naples., he de
cided to stay thel"e and did not again report to his organization. About 
9 September 1946., ha decided that "he could not stand living the way 
he was 1iving any longer" and returned to mill tary control at Capodichino 
Airport "to take his punishment and get it over with." The defense ob
jected to the reception in evidence of accused's interview with Colonel 
Wolfe on the ground that accused I s statements made during the course o:t 
this interview were involuntary (R 42-51). 

In November 1946., Captain Donald C. Young was on duty with the 
Judge Advocate Section of Peninsular Base Section. He was the trial 
judge advocate on Peninsular Base SectiLn general courts-martial. Some
time during that month., he had a conversation with accused., at the be
ginning o:t which he in.formed accused that ha was the trial judge advo-
cate of the Peninsular Base Section general courts-martial and that he 
had no desire to talk to him. Captain Young advised accused that he did 
not want to talk to him because he felt that he might possibly have to 
prosecute accused and did not want to take unfair advantage of him. Ac
cused., however., persisted in his desire to converse with the captain and 
stated that previous to the time the Unitad States entered the war he had 
been a member o:t the Royal Canadian Air Force. He had later been trans
ferred to the Unitad States Air Corps and now many combat missions over 
Italy. When the war was "over" in 1945., his organization was ordered 
home. In the meantime, he had :fallen in love with a young lady whom he 
wanted to marry and asked his commanding o.f.t'icer to transfer him to an 
organization which was to remain in Italy. His request for a transfer 
being denied., he "left" his organization so he could marry the lady and 
eventually did marl"'J her. During the time ha nwas away from his organi
zation" he was interested in some business in Naples. Accused did not 
state the exact date he had gone absent 1rl.thout leave but did say that 
"it was a short time after combat had ceased and when his organization 
went home." Captain Young had not explained the 24th Article of War to 
accused, he did not tell accused that ha had a right to remain silent and 
he did not inform him that anything he said might be later used against 
him in the event of trial by court-martial. However., the captain made no 
threats or promises to accused. In the course of this conversation., ac
cused asked Captain Young what ha thought the general court would "gi.ven 
him, to which the captain replied that he did not know. At the time of 
this interview., accused did not request Captain Young to act as his de
fense counsel but accused did make such a request "just a short time ago
* * * since the charges were served on him" (R 51-55). From the ac
companying papers, it appears that on 26 April 1947., accused submitted a 
£onnal request for the services o:f Captain Young as special defense counsel 

5 



(31?) 

and that this request was denied on the ground that Captain Young was 
not available. Defense counsel objected to the admission in evidence 
of accused's statement to Captain Young on the ground that it was not 
voluntary and that it was privileged (R 53, 54). 

Captain Harold VI. Graham was assigned to the 30th Finance 
Disbursing Section and performed the duties of deputy finance officer 
therein. He had on file in his saqtion the "retain copy11 of Pay and 
Allowance Account No. 5730-20., a voucher purportedly made payable to 
accused for his January 1947 pay and allowances. This was an actual 
copy of the original voucher upon which payment had been made to ac
cused of the a:ccourit therein stated•. The original had bean 11sent for
ward.11 Captain Graham could not "swear" that the original voucher was 
signed but it was the practice of his office to 11 see that they are signed 
before they go forward." Original vouchers were sent to the General Ac
counting Office. He was not present when the original voucher was pre
pared nor did he know by whom or where it had been prepared. Ha could 
not recall having seen the original voucher. In November 1946., Captain 
Graham talked to accused in the finance office with reference to his 
September 1946 pay voucher. He related the substance of this conversa
tion as follows: 

11Ha had coma to the officer• s -pay section sometime prior 
to my being called by one of the enlisted men who came to 
ask me whether an officer who had been absent without leave 
was entitled to pay then. I inquired why he was asld.ng the 
question. He said there, was an officer making inquiry so I 
went over and talked to the officer who was Lt. Blakeley., 
and he told ma that he had bean absent "Without leave for a 
period of time; I don't recall the period., but that he had 
returned to mill tary control early in September and he had 
been told by someone that he was antitled to dray his pay 
for that period during whl.ch he was absent lfithout leave.,and 
he wanted to know i£ ha could submit a claim £or it. IAlring 
the conversation and at that time we still had the September 
pay voucher. I obtained it from the files to discover what 
action had been taken., when he was paid., as he told me he 
hadn't returned to military custody until early September. 
There was no notation on there concerning the fact that there 
had bean any absence. It had., however., indicated that partial 
paym1mt had been paid in the amount 0£ $56.00 by a finance 0£
f'icar at Caserta., Major Brown. Upon inquiry., Lt. Blakeley 
told ma that he had not wanted to tell the men in our office 
who had prepared that voucher for him that he bad been absent 
without leave therefore he had stated that the partial payment 
in that sum had been made in order that he would not be claiming 
pay £or the time during which he had been absent during the 
month 0£ Septam?er. That matter was not cleared up on his 
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October pay voucher. It went along from that time. We paid him 
for October,_November &.Ild December, arxl in January that matter 
wa.a clarified on the pay voucher. We had been awaiting inform
ation concerning allotments. We didn't know what the status of 
the allotments might be and in just what condition his pay acc
ount was, so we paid him for the months he had pay coming until 
January when we made this adjustment. We refw:ded to him the 
8.lllOunt of the partial payment which had appeared on the Sep
tember voucher am then collected from him the amount which 
should not have been claimed during those first nine days in 
September when he stated he had been absent without leave*tt 
(R 62) 

He did not we.rn accused that anything he ea.id might be used against him 
in the event of trial by court-martial. The retained copy of Pay am 

· Allowance Account No. 5730-20 was admitted in evidence as Prosecution 
Exhibit 13. It contained the remark "Due US.for A.W.C.L. for l Sept. 
46 - 9 Sept. 46 not deducted on Vou. ~207-20 $98.10" and on line 16 
thereof, upon which wa.s printed a certificate as to the truth and cor
rectness of the account, appeared the typing nKa.rl T. Blakeley 2nd Lt 
AC." It also contained a printed and stamped notation that the account 
had been 

"Pa.id by 
L. N. Fields 
Major, FD. n 

There were no signatures on this copy. Defense counsel objected to the 
reception in evidence of Prosecution Exhibit 13 on the grounl that it waa · 
not signed by accused am was "clearly not admissible in evidence.'' He 
also objected to the admission in evidence of Captain Graham's converse.- · 
tion with accused on the basis that the statements made by accused during 
the course of such conversation were not voluntary (R 57-63J Pros Ex 13). 

Filomena De Chiara was the aunt of accused I s wife, Olga :Mantone. 
Accused had married Olga in Naples on 15 November 1944 a.nd thereafter 
lived with her in some rooms which they occupied in that city. Accused 
was a lieutenant on a bomber until the war 11ended11 after which time 11he 
didnI t do anything" and ''was always at home• he never went out. 11 After 
the 11end11 of the war, Filomena gave her ration card to accused atd his 
wife because "they. did not have any means to live. They were in very 
poor economical condition. 11 She also brought them food II some time. n 
Accused made no effort to a:>,nceal or hide himself and tried to sell toys 
which he took to the various shops in Naples. He engaged one 11Piccirillo11 

to make some toys which he had invented but 11Piccirillo11 did not "deliver 
the toys in time 11 and accused's wife 11 filed a civil action at the Tribunal 
of Naples." Accused told Filomena that he had been discharged from the 
Army. He ''was wearing civilian clothes for a while." She saw him 
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wearing civilian clothes none or two times" at her niece's house when 
she went to see them. Testifying by deposition on 14 May 19471 she 
stated that "it is just a few months that he left1 he left before 
Christmas" (R 33-35; Fros Ex 8). 

Marcello Piccinini1 an architect residing in Naples 1 met ac
cused for the fi'rst time about the end of 1945 or the beginning of 1946. 
At this time 1 he was managing a wood construction !irm and signed a con
tract in the firm's name to manufacture for accused and his wife an air
plane toy which accused had invented. Delivery on these toys was begun 
in Febr.uary or March 1946. A law suit was pending between accused's • 
wife and the firm for breach o! this contract but Ficcinini entertained 
no ill feeling against accused because of it. He saw accused at his, 
Picc:i.nini's,home.about three or four times and at accused's home once 
or tvd.ce. Once, when accused was visiting him, he saw an .Air Corps 
officer• s cap lying on the table in the hall. "The greater part of 
the time" accused was dressed as a civilian. When he first met ac
cused, accused was dressed in na common grey suit" (R 36-41). 

Documents purporting to be photostatic copies of pay vouchers 
submitted by accused for the months of August, September and October, 
1945, were accepted in evidence as Prosecution Exhibits 91 10 and ll, 
respectively. According to these exhibits, accused's pay and allowance 
account for each of the three months was as follows: 

Total Credits Total Debits Net Balance. 

1-31 August1 1945 $373.40 $293~45 

1-30 September1 1945 372.00 292.05 

1-31 October, 1945 373.40 294.20 

A signature purporting to be that of accused appeared on lines 16 and 18 
of each document. Line 16 contained a certificate _that "the foregoing 
statement and account are true and correct" and line 18 was a receipt for 
cash payment of the net balance. These receipts were signed on the fol
lowing dates: 

.Pros Ex 9 l2 Sept 1945 

Fros Ex 10 l Oct 1945 

Fros Ex ll 1 Nov 1945 

Each document bore a printed and typed notation that the respective ac-
count had been · 
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"Paid by 
F. E. I.oback 
Captain., F.D. 11 

and also contained on the back thereo.f' a typed certificate signed by 
the "Chief'., Reconciliation and Clearance Subdi'Vi.sion., General Accounting 
Office., jrgry Audit Branch., St. Louis 20, ltlssouri, 11 to the effect that 
the signer was the custodian of' the original voucher in question, that 
such original voucher was "on .f1le in the General Accounting Office, Army 
Audit Branch, Reconciliation and Clearance Subdivision, St. Louis, 
Missouri," and that the photostat lra8 a true copy of the original voucher. 
Defense counsel objected to the reception in e'Vi.dence ot these photo
static copies on the ground that they were not properly authenticated 
and that it was not shown ths..t "the signatures thereon which purported to 
be those of' accused were in fact made by him (R. 55-57; Pros. Exs 9, 10 
11). 

Major Maxwe~l Miller had read an order of the 7105th Administra
tive Company appointing accused an investigating o.f'ficer to inquire into 
the d.rcumstance{J surround:[ng a fire that occurred at Enclosure 334. On 
4 February 1947, a11 official investigating o.f'trc:er' s report concerning 
this fire was submitted to Major Miller I s office. This report was re
ceived in evidence as Prosecution Exhibit 6. It appeared to be signed 
by accused as investigating officer. Major Miller did not see the re
port being signed and "never witnessed" accused's signature. Accused 
did not personally turn over this report to Major Miller and the major 
presumed that it first came to his attention when he picked it up .from 
bis desk. The defense objected to the admission in en.dance of Prose
cution Exhibit· 6 on the ground that it was not sham that the signature 
thereon purp~rting to be that of accused was in fact his (R 26-30). 

~dance for the Defense 

Major Miller had in his possession accused's 201 .f1le. In this 
file was a statement of a medical officer, dated 17 March 1944, concerning 
the number of' combat missions in which accused had participated. This 
statement was received in evidence as Defense Exhibit o. From this ex
hibit it appeared that accused had completed 46 combat missions and had 
experienced three emergency landings and one crash landing while on his 
tour of foreign duty, t'WO of these emergency landings ha'Vi.ng been caused 
by ene?ey" action.· The medical officer recommended, in his statement, that 
accused be returned to the United States for rehabilitation and re
assignment due to accused's numerous emergency landings. Accused's 201 

. file also contained a letter .from Headquarters, 12th Air Force,. dated 2 
March 1944, notifying accused, then a flight officer, of his battlefield 
appointment as a second lieutenant in the Army of the United States, 
which appointment had been made because of' his outstanding ability and 
leadership in actual combat. This letter was admitted in evidence as 
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Defense Exhibit B (R JO, 67; Def Exs C, B). 

It was stipulated by and between the prosecution, the detense 
and accused that accused -rTas divorced from his formr wife, Katherine 

.Blakeley, on 11 August 1944 and that one child was born as a result of 
this marriage (R 66). · · · 

Accused, having been informed of his ri&hts as a witness in bis 
own behalf., elected to make an unsworn statement through counsel as fol
lows: 

"The accuseQ desires to tell the court in all he was on 49 
co~J:iat missions; the last mission ~ccurred when he was in 
Corsica. Prior to that time in Apr.il of 1944 he took charge 
of a rest haven for the fliers of bis group dolVIl in Naples 
and operated that as an Officers Club. After he commenced 
that operation he went back to Corsica arxi participated in 
one more mission or enough to bring him up to 49 missions; 
with the consent of bis squadron commander he deferred making 
the 50th mission because at that time there was an order to 
the effect that all filers wi.th 50 missions woul.d be returned 
to the Zone of Interior, and in the meantime he had met the 
present Mrs. Blakeley and was desirous of remaining in Italy 
until one of the f1ve marriage applications which he had .. 
filed would be processed to authorize their marriage. They 
took over this apartment in 144. 

"During the months of June through December 1945 _the 
accused flew at various times in connection with testing 
planes. There was a service repair unit at Capodicbino, I 
believe, Anyhow, Naples, where they were sorely in need of 
pilots to take the planes· up and test them. I think they 
had two pilots assigned there but either because they didn't 
care so much for flying or there was more flying than they 
could properly do, the accused flew during those months. That 
is from June through December 1945, and flew much more time 
each month than is required of a pilot to maintain bis 
aeronautical rating and anti tled him to .flying pay. 

* * * "The accused made five requests for permission to get married. 
They were denied by bis commanding o.fficer. However, the ac
cused did get married in 1944 but did not know that the mar
riage had been authorized until this case came on for trial 
on 2 May. At that time it appeared that a copy o.f the 
authorization was in the staff judge advocate I s office at 
lll'OUSA Headquarters but that is the flrst inl'ormation that 
,be accused had that he had ever been authorized to marryft 
(R 69). 
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4. Discussion 

Plea. of Former Jeopa.rdz 

Before the court wa.s aworn the trial judge advoca.te announced 
that by direction of the appointing authority "the la.st proceeding in 
the case of the United State1 a.gaimt 2nd Lieutenant Karl T. Blakeley 
is declared null and TOid. 11 He then stated that such previous pro
oeedings had been deola.red. •void" beca.us e the law member who had then 
aa.t on the court had signed the pre-tria.l a.dvioe to the appointing a.u
thority reoomm.erding that accused be tried by general court-martial. 
From the a.ccompanying papers, it a.ppea.rs tha. t the law member who wu 
present on the court at the prior proceedings, lla.jor Benjudn A.xleroad, 

- had in fact signed the pre-trial advice. In the insta.nt session, the 
court.was sworn, and, after arraignment but before pleading to the general 
issues, accused offered a plea in bar of trial based on former jeopardy 
allegedly a.rising from the prior proceedings in the cue. The record ot 
theae former proceedings was introduced in evidence as Defense Exhibit 
A, from which it a.ppea,red tha.t the :members of the court u it wa.a oon-
stituted at the prior session had been duly sworn and that the court had 
a.djourned after accused had been a.rraigned upon the charges and speci
fications but before he had pleaded thereto. The adjournment wa.s ca.used 
by the granting of a defense motion for a oontinua.llOe in order to give 
the defense an opportunity to meet the allegations of an amended speci
fication. The charges and specifications upon which accused had been 
there arraigned were identical with those upon which he was a.rraigned 
at the instant sesaion. It also appeared that the court sitting in the 
previous proceedings waa appointed by the·same order appointing the 
court herein, that five members who ha.4 been present at the first session 
were present a.t this session and that also present at the instant session 
were a new la member and om other new member, both of whom had been • 
properly detailed by way of substitution by amendatory orders, and one 
member who had not been present; at the fonner session. The charges and 
specifications had been duly referred to the court by first indorsement 
prior to the first session thereof and were again referred by a new first 
indorsement for trial at the instant session. Accused's plea in bar of 
trial was overruled and he pleaded to the general issue (R 1-11; Def Ex A). 

The circumstance that the law member who sat on the court a.t . 
the prior proceedings was the person who had reoonnnended the trial of ac
cused by general court-martial in his pre-trial advice to the appointing 
authority did not make those proceedings void. While it is true that if 
the first trial had proceeded to findingsofguilty, a plea of not guilty 
having been entered by aocUBed, such findill{;s might have been set aside 
upon appellate review for prejudicial error, the error thus fow:id would 
not be predicated upon any jurisdictional grounds but upon the basis that 
a. law member who had officially expressed his belief in accused's guilt 
could hardly pe considered free from bias. However, such a member would 
not fall within the category of those persons who are legally disqualified 
.from Bitting upon a. court-martial under the provisions of Article of War 8 

... 
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(CM 282160, Bennett, 15 BR (ET0) 61, 64). The court, then, was legally 
constituted at the first hearing. Accused's plea in bar of trial, how
ovar, must fail even though thare was no jurisdictional defect in the 
prior proceedings. 

The general rule is that a person is not in jeopardy until he 
has been arraigned on a valid indictment or information, has ploaded, 
and a jury has been impaneled and sworn and, -where a case is tried to a 
court without a jury, jeopardy beglns after accused has been arraigned, 

· has pleaded and the court has begun to hear evidence (rl.fcCarthy v. 
Zerbst, 85 F (2d) 640, 642; Carnero v. United States, 43 F (2d) 69, 74 
ALR 797; Lovato v. New :Mexico, 242 U.S. 199). Whether a trial by court
martial be considered analogous to trial 1dth or without a jury in too 
civil courts, accused in the instant case did not plead to the charges 
in the first proceeding and, therefore,. was not put in jeopardy. More
over, even if he had pleaded his claim of double jeopardy could not have 
been sustained. It has been held that when it is made to appear to the 
court during the trial of a criminal case that, either by reason of facts 
existing when the jurors were sworn but not then disclosed to the court, 
or by reason of outside influences brought to bear on the jury pending 
the trial, the jurors or any of tha:n are subject to such bias or pre
judice as not to stand impartial between the Government and the accused,. 
the jury may be discharged and the defendant put on trial before another 
jury. An accused is not thereby put twice in jeopar·cly within the meaning 
of the 5th Am:lndment to the Constitution (Simmons v. United States, 142 
u. s. 148, 153; Thompson v. United States, 155 u. S. 271,. 274; 38 ALR 
706). The sam rule, of course, may be applied whera there has been a 
substitution of jurors caused by the necessity of replacing those who 
are reasonably suspect of an inability or disinclination to faithfully 
execute their Bl'rOrn duties (Martin v. ~, 163 Ark 103, 259 S 'W 6, 33 
ALR J33). It follows,. then, that an accused bas not been placed twice 
in jeopardy simply by reason of having been arraigned tlrl.ce upon the 
same charges and specifications,. where the proceedings had upon t.~e 
first arraignment did not result in findings of not guilty or where 
they were brought to a halt by the reviewing autmri ty before the an
nouncement of any findings in the exercise by him of a sound discretion 
in order to promote the _ends of justice {AW 40; par. 5,a, 72, :r&::M, 1928). 

No error lies in the fact that the second hearing took place 
before a court appointed by the same order and composed of some of the 
same members as the court before which too prior proceedings were had. 
The provisions of Article of War so½ requiring that a "rehearing" shall 
take place before a court composed of officers· not members of the court 
which first heard the case applies only to hearings held after the dis
approval or vacation by a reviewing or confirming autb>rity of a "sen
tence" {AlV 50½, 4th subpar; par. 89, MCM, 1928). Here, the first 
hearing did not result in a sentence. Indeed, the second hearing herein 
may in a sense be considered but a continuation of the first, :for it 
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was Uimecessar,y to refer the case to the same court a second time or, 
the first proceedings not being void, to raarraign accused, the ap
pointing authority having cli.scretionary power to make changes in the 
personnel of the court even after the commencemant of the tr.Lal 
(par. 37, 38!t,~M, 1928,; see also Martin v. ~, supra; Lovato v. 
New Mexico, ~. It did not appear that there had bean any abuse 
of this discretionary power here • 

. Charge I and its Specification 

Accused verbally. confessed to having bean absent without 
leave .from his unit to Colonel Kelly, Captain I.ePage, Colonel Wolfe, 
Captain Young and Captain Graham. · A wrtttan confession of unauthorized 
absence appears in the . copy of the purported pay voucher o:t accused £or 
the month of January 1947, which voucher was received in evidence as 
Prosecution Exhibit 13. We must, then, first determine whether these 
inculpatory statements., or any of them, were properly admitted. 

/ A confession may ~ot be .considered by the court as tending to 
establish the guilt of an accused ii' it appears that 1 t was involuntarily 
made. The Manual £or Courts-Martial, 1928, prescribes no hard and fast 
rules for determining whether a confession was or was not voluntary and 
does not specifically require that any particular warning shall be given 
to an accused or a suspected peroon pr.Lor to receiving his admissions of 
guilt. In this respect, the Manual states: 

11.A. confession not voluntarily made must be rejected,; 
but where the evidence neither indicates the contrary or sug
gests further inquiry as to the circumstances, a confession 
may be regarded as having been voluntarily made. Thus, where 
all the available evidence as to the circumstances ·merely shows 
that an accused, a private., confessed to a friend.,· another pri.! 

·vate, the confession may be regarded as voluntary. 

"The fact that the confession was made to a military 
superior or to the representative or agent of such superior 
'Will ordinarily be regarded as requiring further inquiry 
into the circumstances, 12,8,rticularly where the case is one 
o:t an enlisted man confessing to a military superior or to 
the repres·entative or agent of a military superior11 (par. 
114!, MCM, 1928., underscoring supplied).

A ~ Consistently llith these principles oi' law, as applied to human 
relationships somewhat peculiar to tm military service,' the Board o.f 
Review has generally held that 'Where it appears that an accused bas con
i'essed upon being interrogated by oria who is acting as his mi.litary
superior., or as an agent ot that superior, and tha confession is chal
langed by the defense as being involuntary, the prosecution must establish, 
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in order to overcome the implicati.on of compulsion., that accused 
was cognizant of his right not to incriminate himself at the time 
he admitted his guilt. It is not necessary., in such a case, to show 
that the 24th Article of War had been read to acc1,1sed, but it should 
appear that its. substance was made known to him or that a reasonable 

.,.basis existed £or an inference that ha was aware of its provisions or 
those 0£ similar civil guarantees. Also.,. where there is an implica-
tion that accused may have been overreached., it is not sufficient that 
accused had merely been told that he need not speak unless such was 
bis desire., it being most essential, even though no explicit threats 
or promises of illllnunity or clemency wer.e employed, that he also knew 
that his words might be used against him. for lacking such knowledge 
it could not be considered that he was fully aware of the danger of 
incriminating himself (CM 274678, Ellis, 47 BR 271, 283; CM 297985, ,_>t..f 
Kirby, 16 BR {ETO) 353,357; CM 298745, Souza, 16 BR (ET0) 361, 369)~:.(
Although the application of this rul-e -is generally encountered in cats-; 
involving confessions made by enlisted men to military superiors, we 
have no reason to suppose that this accused, a temporary officer com
missioned on the battlefield from the grade of flight officer, was any 
more cognizant of his rights under- the 24th Article 0£ War than would 
be an enlisted man, nor do we discern anything in his civilian or mili
tary background which would indicate a fami.liari ty with the legal pro
tections extended to those accused of crime. Consequently, we believe 
it obvious that accused's con£es~ion of absence without leave made to 
Colonel Kelly, Captain LePage and Colonel i'lolfe should have been ex
cluded {CM 286729, Carlson, 17 BR__ (ET0) 301., 304). 

Accused's state:oonts to Captain Young and Captain Graham., 
however., stand upon a sO?mwhat different footing. Where the person 
to whom accused relates the evidence of his guilt., although he may be 
accused's superior in rank, grade or station., has not in any manner 
asbad the role of ofii~ial inquisitor; where such person does not 
actively interrogate accused but merely has the incriminatory ad
mission thrust upon him or where the damning statement is but an 
incident of a general conversation which accused has initiated £or 
reasons 0£ his mm, the confession of accused so made must be con
sidered voluntary and under these circumstances no showing that ac
cused was inf'ormed of., or even understood, his r.i.ght not to incriminate 
himself is required. Article of War 24, as well as the 5th Amendment 
to the Constitution, protects an accused against self-incrimination only 
as a result of official compulsion, express or implied, not against a 
merely unwise or ill-advised disclosure of his unlawful activities (C:ri( 
289978, Redmond, 3 BR {ET0) 349., 354; CM 288872, Clark, 1 BR (POA) 89, 
92). It is ciear, then, that accused's statements to Captain Young 
and Captain Graham are admissible as confessions., providing the court 
would have been warranted in concluding that their voluntary nature 
was not vitiated by the circumstances surrounding the making o--r the 
prior statements to Colonel Kelly., Captain LePage and Colonel Violfe. 
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A:A admission of guilt following upon a. prior confession shown to 
have been improperly induced ma.y,not be considered voluntary unless there 
is some reasonable basis for an assumption tha.t the prior baleful influences 
have ceased to operate upon accused's mind and that the second confession 
wa.s in faot Toluntary (CM Carlson. supra.. p 305; CM 317671. Pelletier). 
In Lyons v. Oklahoma (322 US 596). the United States Supreme Court u.id. 

11 The effeot of earlier abuse ma.y be so clear a.a t~ .forbid 
any other inference than that it dominated the mind of the a.c
cused to such a.n extent that the later confession is inTOluntary. 
If the relation between the earlier a.nd later confession ia not 
so close that one must say the fa.eta of one control the character 
of the other. the inference is one for the triers of fa.et a.nd 
their conclusion. in such an uncertain situation. that the oon
feaaion should be a.dmitted a.a voluntary. cannot be a denial of 
due proceu." · 

In the instant case. the oon.fesaions which we have held ina.dmiuible were 
made in September 1946 &nd the confessions to Captain Young ud Captain. 
Graham were made in Novembel'-- of that year. The former were not obtained 
through explicit threats of violence or promises of leniency a.nd their 
reception in evidence is prohibited only because of the coercive effect 
inherent in an interrogation by superiors without adequate· warning.' Thia 
type_ coercion can hardly be aupposed to have had any apprecia.ble lingering 
in.fluenoe upon accused 1s mind and, since there was no shoiving that the 
later confessions were given solely because accused wa.a under the impres
sion that any defenses which might have been available to him had been ir
retrievably lost because of his prior admissiom of guilt, such later oon
fessiom must be considered properly in the record (CM 300744, Dickerson. 
30 BR (ETO) 47.48). 

/4 
X There is no substance to accused's claim of privilege with 

pect to his collV'ersation with Ca.pta.in Young. for at the ti.me of that 
:.-ersa.tion accused had not asked Captain Young to de.fem him nor had 

aptain Young given accused any reason to suppose that an:,- such employ
ment might be favorably conaidered. Consequently. no relationship of 
'attorney and client had come into existence (par 123!• MCM. 1928 J Sma!!_ / 
v. United States. 3 F (2d) 101) •. y . . / 

. W~ must also determint{J..hether the written confession of ab- · 
sence without leave appearing in Prosecution Exhibit 13, purporting to 
be a. copy of accused's pay voucher for the month of January, 1947. was 
properly received in evidence. Suoh confession would be obTiously in
admissible if' it were not shown. in &Ollle manner. that the original Toucher 
had been signed by aooused or that the statements therein contained had 
otherwise been adopted by him. The typed name of accused appearing on 
line 16 of the copy is nothing more tha.n a~ signare and does not, 
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standing alone, ter:rl. to establish that he signed the original. The 
circumstance ~hat the copy bears a printed and stamped notation to the 
effect that the account therein stated had been "paid" can not be taken 
as evidence pf such payment, thus raising an inference that accused had 
signed the original and had acquiesced in the deduction made because of 
the alleged unauthorized absence, for there was no showing that such & 

notation was customarily made by the fine.nee offioe, in the regular 
course of business,.only after payment had in fact been accomplished. 
However, even though Captain Graham testified that he had not himself 
seen the original voucher and was therefore unable to say that it ha.d 
been signed by a.ocused, we have no reason to disregard the evidence im-

. plioit in his testimony as a. whole that the exhibit in question was a 
record ta.ken from the "retain" files of his office of a. pay and a.llovranoe 
account in the ziame of aocus ed which ha.d been paid by and oles.red through 
his office. This exhibit, then, was a memorandum of a financial transac
tion ma.de by the finance office in the regular course of its business, 
suoh a memorandum. beinG a form of evidence held generally admissible 
under the provisions of 28 u.s.c. 696. It created a reasonable infer
ence that a.ccused had been paid the balance due him under the aooount 
as shown thereon and thus that he had signed the original voucher and 
ha.d ei the_r ma.de or agreed to the making of the statements which deter
mined the a.mount of the balance paid him. The faot that Prosecution 
Exhibit 13 may be considered a. busineu record within the purvin of 
the cited Federal statute does not, however, change its character as 
e~denoe. Being an UDSigned copy of a pay voucher it was obviously 
secondary evidence and was admissible only if properly acceptable under 
the best evidenoe rule (Irvi~ Shoe Co. v. D~an, 93 F (2d) 711J United 
States v. Kaibney, 156 F (2d 795)•. §inoe t re ia no proof that the 
original voucher was lost or destroyed, we must Ul!llllrut that primary evi• 
dence of the statements of accused therein contained was readily avail• 
able from the General Accounting Office. Although public reoorda need 
not be proved by production of the origina.11 thereof but may be intro• 
.duced in evidence through the medium of duly a·uthentioated. oop1ea, the 
exhibit here in question doe, nQt meet the requirement, laid down for 
proof of suoh a secondary :cature (eee par 116a, :MCM, 1928), for, ao• 
oord1?l£ to Captain Graham'• teatimoey, the or!ginal pay vouoher had been 
aont forward to the General Aooounting Ofi'iot, It wa1 thua imp011ible 
to ooneidor the oopy in h11 po11e11ion to bt a oopy ot an ott1o1&1 doou
mont on tile in.h!!_ ottiot. Not bt1%l& th, ouatod1a.n ot tho original,
ht wa1 not the propor por1on to authentioato a oopy. While it i1 trut 
that tim'17 objtotion to tho introduction ot pt.rtioul&r ,nidtllQt on the 
ground ot it• atoondary Mturo mu1t bo ta.Jc:on in order to 1tt1ot it1 tX• 
oluaio11. trom oonaid.or&tion b7 th, oourt, or upon 1.pptll&t• rnicnr, we 
&rt ot tlll ,opinion tha.t tho det,nu, by :lt1 nthor s•ner~l &ttaok \\POZl 
tho a~thtntioity ot Pro1eoution Exhibit 13, 1uttioitntly prtltl'Tt4 it1 
right• in tbt matter IIJld that thl oonto11ion hort wdtr oomideration 
wa.1, th1r1tor1, impropofly rootivod (CK 1s2ee2, ~· I BR 31,11), 

!ht 1tat11111nt appoa.ring in 1.00U11d'1 Ott101r1• ~ualitioation 
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Card to tho effect that the type of duty performed by him and the prgs.niu.:. 
tion to which he wa.s assigned for the period from 27 July- 1945 to 10 Sep-· 
tomber 194:6 was "unknown" did not amount to an a.ssi,rtion that accuaed had 
been absent without leave am we must assume that the court did not con
sider it as such. However., the entry on this card stating that a.ocused 
wa.s assigned to the 486th Bombardment Squadron., 340th Bombardment Group., 
on 16 Ml.y 1945., is competent evidence of such assignment., thus entry 
having been made in the usual course of business (par 80.J.(2 )., TM 12-425, 
17 June 1944J 28 use 695). 

It thus appears that on 16 1-.y 1945 accused wa.s a. member ot 
the 486th Bombe.rdment Squadron, 34oth Bombardment Group. On 27 June 
1945., the 34oth Bombardment Group departed from the Mediterranean Theater 
en route to the United States where, on 7 November 1945., it was inactinted. 
:We take judicial notice that·the German armed foroes in Italy surrelldered 
to the Allies on 2 May 1945 (CM 302791., Kaukoreit, 69 BR 7.,8). Accordii:ig 
to accused'• statements to Captain Young., when the war was "over" in 
1945 his organization was orderea home but, being unsuccesatul in obtain
ing a transfer to a.n organization which was to remain in Italy a.nd desiring 
to stay in Italy with his wifb, he went absent without lean "a. short time 
after combat had ceased and when his organization went home." During this 
absence, he engaged in business in Naples. Filomena. DeChiara., the aint 
of accused's wife, testified that accuaed liTed with his wife in Na.plea 
until •before Christmas" 1946. He was a. lieutene.nt on a bomber until the 
war "ended" after which time sthe didn't do anything" &Dd "was always at 
home, he never went out.• During this latter period, acoused told 
Filomena.that he had been discharged from the Army. He was observed 
dressed in civilian olothes both by her aild by Marcello Piccinini. lit 
engaged in the business of making ani selling toya and was in straitened 
financial circumstances. According to accused's conversation with Capt&in 
Graham., accused had returned to military control from a period of absence 
without leave early in September 1946. From this evidenoe, all of which 
was competent and material., the court was justified in finding accused 
guilty of Charge I and its specification. We are of tbs opinion that 
these findings of guilty.a.re not vitiated by the erroneous admission in 

.evidence of accused's statements to Colonel Kelly, Captain LePage and 
Colonel Wolfe and of the copy of the purported pay voucher of accused 
for the month of January 1947, for there can be little doubt as to the 
completely voluntary na.ture of the confessions to Captain Young and 
Captain Graham., which confesaioDS when considered a.loDg with the corro• 
borating testimony of tbs Italian witnesaes and the other competent 
evidence relating to this charge leave little room for any hypothesis 
except that of accused's guilt thereof. 

Charge III and Specifications 1, 2 and 3 thereWlder 

Under Charge III aild its first 'three apecifications accused was 
found guilty of wrongfully presenting for approval and payment false am 
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fraudule:rrl; claillls against the United States for services allegedly ren
dered by him during the months of August, September and October, 1945, 
in violation of the 94th Article of War. In support of these allega
tions, documents purporting to be photostatic oopies of Touohers executed 
by e.ooused for the purpose of claiming a.nd obtaining payment of pe.y a.nd 
e.llowanoes for these months were received in evidenoe oTer objection of 
the defense. As we have seen, it was sufficiently established ths.t ac
oWJed was in a.n absent without lea.ve status during the months of August, 
September am October, 1946. An officer in such a status is not entitled 
to pay and &llowances, tor he has rendered no serTices to the Gonniment 
for which remuneration is due him (50 USC, .Appendix, 1002 ). Therefore., 
if accused did in fact present for e.pprove.l or payment the pay Toucher• 
in question the findings of guilty here under 00I1Sideration muat be sua
tai:ned. 

It we.a incumbent upon the prosecution to first prove that accused 
signed the originals of the pay vouchers for the months of August, Septem
ber and October, 1945, there being otherwise no evidence that such origina.lG 
were prepared by him or that he adopted the statements therein contained as 
his own (par 116b, 2d subpa.r, MCM, 1928). For the purpose of meeting this 
requirement, the-prosecution offered in evidence a report of investigation 
allegedly signed by acouaed ~s a result of a.n investigation he wa.s required 
to make into the circumstances surroUilding a fire at Enclosure 334. 
Defense counsel vigorously but unsuccessfully objected to the admia1ion 
of this report on the ground that the officer who identified it at the 
tri&l had not seen accused sign it, had not reoeiTed it from the hand of 
accused, and could not se:y that the signature thereon wa.s a.ctually that 
of accused. In pare.graph 116b of the Manual. for Courts-Martial, 1928, 
it is sta.teda - · 

itwhere the genuineness of the halldwriting of any per10:a 
ma.y be involved, a~ admitted or proved ha.Ildwriting of suoh 
person shall be competent evidence as a basis for oompa.riso:a 
by witneuea or by the court to prove or disprove such genuine• 
nesu but before admitting such specimena of ha.r:idwriti•g, 1a.tia• 
factory evidence should be offered as to the genuineness of the 
same. . , 

•A failure to object to a proffered document on the ground 
that its genuineness has net been 1hcnrn may be rega.rded a.a a 
wainr of that objection.• (UndersooriDg aupplied.) 

The first paragraph of the above-quoted language t.ran the Manual ia but 
a. paraphrase of 28 u.s.c. 638. Un:ler the cited Federal statute, it he.s 
been held that proof of genuineness of a. proffered stand.a.rd of compari
son ma.ya.rise trom reasonable inference (Dean v. United States, 246 F 
568, 576). Considering the circumsta.nces""'wifer which the report of in
vestigation here in question was obtained, we think it was properly ad• 
mitted in evidence as containing tq.e genuine signature of aoouaed despite 
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• 
the objection of the defense. Moreover, an Officers• Qualification 
Card relating to accused am apparently signed by him as required by 
pertinent directiTes (par 93, TM 12-425, 17 June 1944) having been in
troduced in evidence without objection by the defense, the court had be
fore it a.n uIJdisputed specimen of aocuaed's signature (In re GoldberG, 
91 F (2d) 996). 

The photostatic copies of the pay vouchers for the months of 
August, September azxl October, 1945, ea.ch contained a signature purport
ing to be that of accused on lines 16 a.IXi 18 thereof. The court apparently 
reached the conclusion that these signatures were in fact those of accused 
after having compared them with the speci.JJ:.ens properly before it. Having 
reached this conclusion, the court was warranted in regarding these pho
tostatic copies as duplicate originals, thus avoiding, to some extent, 
any necessity for oonsidere.tion of the applicability of the best evidence 
rule (CM 262042, Pepper, 5 BR (ETO) 125,153J United States v. V,anton, 
107 F (2d) 834, 844J CM 323197, Abney). It may fairly be assumed, there
fore, that accused assented to and adopted the cla.im. for pay and a.llow
a.noes appearing above his signature in each voucher. 

It remained for the prosecution to prove, however, that accused 
presented these vouchers for approval or payment (2d par, l!Yf 94). This 
the prosecution attempted to do byway of showing that the photostats 
thereof emanated from the General Accounting Off'ice, from which a. necessary 
implication would arise that aocused had caused the originals to be placed 
in official financial channels. When the defense counsel objected to the 
authenticity of the photostats as having come from the General Accounting 
Office, the law member ruled that the following language from paragraph 
116!_ of the Manual for Courts-Y.a.rtial applie~ {R 55)J 

"A copy of any book, record, pa.per or document in the War 
Department, including its bureaus azx1 branches, or in any com
mand. or unit in the Army may be duly authenticated by the seal, 
inked stamp, or other identification mark of such department, 
bureau, branch, command, or unit, or by a signed certificate 
or statement indicating that the paper in question is a true 
copy of the original and that the signer is the custodian of 
the original." 

This ruling was error. The photostats in question each contained an au
thenticating certificate by the Chief, Reconciliation azx1 Clea.ranee Sub
division, General Accounting Office, Army Audit Branch. None were under 
the seal of the General Accounting Office or that of any of its subdi
visi~or branches. Neither the General Accounting Offi oe nor any of 
its subdivisions or branches a.re part of the War Department or the Army 
(50 use. Appendix.601). Paragraph 116,!_ of the Manual also provides a 

"Copies of any books , records, pape_rs a.ni documents in 
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any of the executive departments of the Government are duly 
authenticated by the seals of such departments." . 

There is no Federal statute or rule of criminal procedure here applicable 
which dispenses with the necessity of authentication by seal, if authen
tication is not accomplished by direct testimony, of copies of any offi
cial documents other than those deposited in the War Department and the 

·various offices subject to i~s jurisdiction (see 28 USC 661J 31 USC 46; 
Rules of Crimin.e.l Procedure, Rule 27). The documents here under con-
sideration, therefore, should have been authenticated by the seal of the 
General Accounting Office. Not having been so authenticated they are not 
admissible e.s co ies of records on file in the General Aocountin Office 
(Wickliffe v. Hill, 13 ~ Litt. 330 - United tates Treasury recordsJ 
Newsome v. Langford, Tex Civ .!App, 174 s.w. 1036 - records of Conmduioner 
o.f !Ildian Affairs). .Although we have said that these photostats ma.y be 
considered duplicate origins.ls for some purposes, they ma.y not be treated 
a.s duplicate originals of records in the General Accounting Office, for they 
were not identified as such by competent evidenoe coming from that office 
or from an::, other proper source. Nor can they be considered records made 
in the regular course of business by the General Accounting Office, for 
even the greatly simplified method of proof of business records ma.de 
possible by 28 USC 695 does not dispense with the ruicessity of a positive 

. showing that the proferred records came from the custody of and were made 
by or deposited in an office whose busimss it was to record the trans
actions or events therein set forth (CY 319591, ~). 

Accused's signature, therefore, appearing on line 16.of ea.oh docu
ment and indicating that he certified the account ·therein stated to be 
true and correct would not suffice to convict him, if his signature had 
not appeared elsewhere on each voucher, for there would still be a la.ck 
of proof that he had presented the vouchers for approval or payment; • 
.And Uilder this suppositious oiroumste.IlOe, the entries on the photosta.ts 
signifying that the accounts therein stated had been •pa.id by" Captain 
Loback, a fins.nee officer, would add no ma.terial weight to the 'proof ad
duced by the prosecution, for it did not appear that the finance office 
ccmerned, acting in~ regular course ot business, ·norm.ally placed 
such notations upon the original copies of pay vouchers only after the 
accounts stated therein had in fa.ct been paid. 

However, line 16 was not the only place on ea.ch photostat where ac
cused's signature appeared. It also appeared on line 18 of each docu
ment, indicating that he had in fa.ct ·received payment in cash of the net 
balance therein stated. This beiJJg so, the oourt, regardiJJg the documents 
a.s duplicate originals, was warranted in assuming that accused must in fa.ct 
ha.ve presented for approval and payment the claims therein set forth to 
a. Government financial official having authority to pay the same (CM 
Pepper, su)ra.J United States v. Manton, supra.; CM 260166, Thompson, 39 
BR 151,158 • We conclude, therefore, that the court was justified. in 
finding that the guilt of accused of Charge III and SpecificatioM 1, 
2 and 3 therewxler was established be~oni a reasonable doubt. 

5. · Records of the Department of' the A.rm:y show that accused is 29 
20 
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years of age, is married alXl has two dependents at; her than his wife. 
He is a high sohool graduate a.nd attended Texas Agrioultural alXl Mechan
ical College for two yea.rs. In civilian life he was employed as a pilot 
for the Dawn Dusting Corporation, Le Land, !lississippi. From 1940 to 
1941 he served with the Royal Air Foroe as a ferry pilot and from 1941 
to 1942 he was an instructor in the · Royal Canadian Air Force with the 
grade of sergeant pilot. On 28 May 1942, he beoame a staff sergeant in 
the United States Army Air Foroe am served as such until he was appointed 
a temporary flight officer on 20 December 1942. On 25 June 1943, aooused 
was awarded the Air Medal in• recognition of meritorious achievement while 
participating in aerial sorties against the enemy in the Middle East 
Theater. On 23 Ootober.1943, he received a silver Oak Leaf Cluster in 
l_ieu of his fifth Oak Leaf Cluster to the Air Medal, am on 15 November 
1943 he was awarded his sixth Oak Leaf Cluster to that deooration. On 
10 March 1944, he was given a battlefield appointment as a seoond lieu
tenant in the Army of the United States. He participated in the Tunisian, 
Italian ani North Italian ca.rnpa.ig.na. · 

6. The oourt was legally oonstituted alXl had jurisdiction over a.coused 
and of the offenses. No errors injuriously affecting the s ubstantia.l rights 
of aooused were committed during the trial. The Boa.rd of Review is of the 
opinion that the record of trial is legally sufficient to support the fim
ings of guilty and the sentence a.nd to warrant oonfi:nnation of the sen
tence. Dismissal is authorized upon conviction of an officer of a viola
tion of Article of War 61 or 94. 
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JAGK CM 324725 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. c. 

TO: Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated 26 Mq 1945, there 
are transmitted herew.i.th the record of trial and the' opinion of the 
Board of Review in the case of Second Lieutenant Karl T. Blakeley 
(0-2056219), Air Corps, attached 7105 Surrendered Eneiey" Personnel Ad
ministrative Company (Overhead). 

2. Upon trial by general court-ruartial this officer was found 
guilty of absence without leave from about 27 July 1945 to about 9 
September 1946, in violation of .Article of War 61 (Charge I and its 
Specification), an:i of wrongfully :presenting for approval and pay
ment fal.se and fraudulent claims against the Uni '!;ed States fGr serv
ices allegedly rendered by him during the months of August, September 
and October 1945, respectively, all in violation of Article of War 94 
(Charge III and Specifications 1, 2 and 3 thereunder). No evidence of 
previous convictions was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay an:i allowances due or to become due 
and to be confined at hard labor at such place as the reviewing au
thority might direct for five years. The reviewing authority ap
proved the sentence and forwarded the record of trial for action 
under Article of War 48. 

3. A swm:iary of the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
of Review that the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation 
of the sentence. ' 

On 16 May 1945 accused was a member of the 340th Bombardment 
Group, stationed in Italy. Ch 2 May 1945 the German armed forces in 
Italy had surrendered to the Allies. 'l'he 34oth Bombardment Group de
parted from the Mediterranean Theater en route to the United States 
on 27 June 1945. Prior to their departure accused had requested a 
transfer to an organization which was to remain in Italy, for, hav
ing been divorced from his wife in the United States and having 
chosen an Italian woman as his second wife, he desired to stq with 
his family. \'llien this request was denied he went absent without 
leave from his organization on 27 July 1945 and remained in Italy, 
living with his wife in an apartment in Naples. During this period 

• 
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of absence he engaged in the business of making and selling toys and 
was seen dressed in civilian clothes. Apparently his business enter-
prise was not a financial. success, for accused and his wife were · 
partially dependent upon the wife's aunt for their food supplies. 
Accused returred to military control early in September 1946. While 
in an absent without leave status accused submitted three vouchers 
claiming pay and allowances to which, because of such absence, he 
was not entitled. These vouchers were for the months of August, 
September am October 1945, and accused receipted for payment of 
the net balance due him on each. 

Accused, in an unsworn statement through counsel, asserted that 
from June through December 1945, he tested planes for a service re
pair wlit at Capodichino or Naples. 

4. Accused is 29 years of age, is married and ms two dependents 
other than his wife. He is a high school graduate and attended Texas 
Agricultural and Mechanical College for two years. In civilian life 
he was employed as a pilot for the Dawn Dusting Corporation, Le Land, 
Mississippi. From 1940 to 1941 he served with the Royal Air Force 
as a ferry pilot and from 1941 to 1942 he was an instructor in the 
Royal Canadian Air Force with the grade of sergeant pilot. On 28 
May 1942 he became a staff sergeant in the United States Army Air 
Force and served as such until he was appointed a temporary flight 
officer on 20 December 1942. On 25 June 1943 accused was awarded the 
Air Medal in recognition of meritorious achievement while participat
ir..g in aerial sorties against the enemy in the Middle East Theater. 
On 23 Octcber 1943 he received a silver. oak leaf cluster in lieu of 
his fifth oak leaf cluster to the Air Medal and on 15 November 1943 
he was awarded his sixth oak leaf cluster to that decoration. On 
10 March 1944 he was given a battlefield appointment as a second 
lieutenant in the Army of the United States. He participated in 
the Twlisian, ·Italian am North Italian campaigns. It also appears 
from defense testimony that accused had completed 49 combat missions 
and had experienced three emergency- landings and one crash landing. 
Two of the emergency landings had been caused by enemy action. 

5. I recommend that the sentence be confirmed but in view of 
the long and excellent combat record of accused and all the circum
stances of the case, recommend that the period of confinement be 
reduced to one ye;;;r and that the sentence as thus modii'ied be carried 
into execution. I further recommend that a United States nt.sciplinary 
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Barracks be designated as the place of confinement. 

6. Inclosed is a form of action designed to carry into effect 
the foregoing recommendation, should 

2 Incls 
1. Record of trial. 
2. Farm of action 

THOMAS H. GREEN • 
Major General. 
The Judge Advocate General 

--
( 
------------------------------

r,;~1,:0 62., 2h Nov. 19h7) • 
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IEPAR1'1:EN1' OF TIE ARMY 
In the 0£.tice of The Judge Advocate General 

Washington 25, D. c. 

JAGH - CM '324729 

UNITED STATES ) Pam' OF IEGHORN 
) 

v. ) Trial by a.c.~., convened at 
) Isghorn, Italy, 6 June 1947. 

Private DEATHER JACF.SON ~ To be hanged by the neck 
(18247?9'3), 688th Port until dead 
Con!pany, 480t,h Port Bat ) 
talion ) 

OPINION o! tba BOlRD OF BEVlEW 
HorTE?mEIN, 0 1BRJEN, and LYNCH, Judge Advocates , 

l. The Board of lurv·:t.ew has examined the record of trial in the 
case of the soldier named above and submits tbiS, its opinion, to The 
Judge Advocate General. 

2. J.ccUBed 1r8.8 tried on the following Charges and Specitications:. . 

CHARGE Ia Violation of the 92nd Article or War. 

Speci!icationa In that Private Deather Jackson, attached 
unaaeigned, ?lOJrd Disciplinary Training Company (Over
head), then 0£ the 4069th Quartermaster Service ComF6JlY, 
did, at or near Isghorn, Italy, on or about 5 December 
1946, with malice aforethought, wiillull.¥, deliberately, 
feloniously, unlawfully, and with premeditation kill one 
Fausto Rossi, a human being by shooting him with a pistol. 

CHARGE IIa Violation of the 93rd J.rticle at War. · 

Speci!icationa In that Private Deather Jackson, attached 
unassigned, 7103rd Disciplinary Training Company (Over
hea4, then of the 4069th Quartermaster Service Cc,mpa.ey, 
did, at or near Isghorn, Italy, on or about 5 December 
1946, with intent to do b1m bodily harm, commit an as
sault upon Guieseppe Catanese, by shooting him in the 
body-, with a dangerous weapon, to wit, a pistol. 

CHARGE Illa Violation ot the 96th Article of War. 
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Specification 1: In that Private Deatber Jackson, attached 
unassigned, 7103rd Disciplinary Training Compaey {Over
head), then of the 4069th Quartermster Service Company, 
did, at or near Leghorn, Italy, on or about 5 December 
1946, willfully, wrongfully and wantonly discharge a 
tire arm in di:lregard of the lives and property of others. 

Specification 2a In that Private Deather Jackson, attached 
unassigned, 710,3rd Disciplinary Training Compaey ( Over
head), then of the 4069th Quarter:naster Service Company, 
did, at or near L:ighorn., Italy., on or about 5 December 
1946, ,rrongtully CalTY' a pistol in violation ot orders 
as published in Section XXXI, Peninsular Base Section, 
Circular #1., 1945, as amended. 

Accused pleaded not guilty to and was found guilty ot all the Charges 
and Specitications. Evidence of two convictions was introduced. All 
ot the members present at the time the wte was taken concurring, he 
was sentenced to be hanged by the neck until dead. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. The evidence introduced by the p-osecution pertinent to the 
findings of guilty is s 1ll!Urized as follows a 

On the evening of 5 Decenber 1946 Quirina Pazzagli was on duty as 
doorkeeper of a house of prostitution located on Via Santa Barbara, 
aghorn, .Italy {R 11-12). Entrance to the house was .afforded by two 
sets of doors, on a level 1rith the sidewalk outside. The outer door 
of 1rooden construction was recessed from the sidewalk. The 1:aner door 
was of wooden construction rlth panels of frosted glass in the upper 
two thirds. Inside the inner door was a small lobby and annexed to the 
right, wan· thereof was a fiight of stairs with a rail at the left. At 
the right, o! the lobby between the door and the stairs was a high backed 
bench (chest) {R 17), and door (R 13, Pros Ex lJ R 14, Pros Ex 2; R 22, 
Pros Ex 5; R 23, Pros Ex 6). 

During the evening a party- of •American Merchant :MarinH• had 
patronised the house (R 12). A short time after they bad left, Quir:ina 
heard two •shots" coming from the sidewalk {R ~). Two patrons enter
ing the hOU8e at_that time informed her that the •shots• -.ere in fact 
children plqing rlth tors {R 19~1). About fiw.minutes later Fausto 
Rossi, a •PS Agent.• entered the house (R 12, 21), and started up the 
stairs {R 13). 1 shot was fired {R 12) and Rossi, 1rho was on the 
second step (R 13, R 23, Pres Ex 6), said., •Help, help, I am wounded• 
(R 13). When Qu1rina ran forward to assist Roeai 1rho was bleeding {R 
13), anotmr shot was fired (R 13, 21). Quirina sent Rossi to the 
hospital. She later found a bullet at the bottom of the stairs {R 13). 
Quir:ina identified Prosecution Exhibit 2 as a picture of th! glass door, 
and testi!ied that two holes appearing on the door each represented "the 
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hole of a bullet. 11 The two holes were at the level ot a man's head (R 14., 
Pros Ex 2). 

Rossi was taken to the United Hospital at leghorn {R 28). He was 
suffering from gunshot wound. The wound 11was posterior in correspondence 
with the sincondrisis sacro-iliac. The bullet which passed through the 
iliac cavity., passing through and crossing the peritoneal cavity., was 
detained under the skin in correspondence with the MacBurney po:1."lt• (R 
29). Rossi died on 7 December 1946 (R 29). In the opinion of Professor 
Ugo Faccini., Chief Surgeon at the hospital (R 28)., the cause of death. 
was "acute anemia due to peritoneal bemorrhage11 caused by gunshot wound 
(R 31). . 

Later during the evening of 5 December 1946 Sante Rosselli., a 
public safety agent., was inforimd that some imericans involved 1n a 
shooting on Via Santa Barbara., were in a bar on Via Grande (R 38, 41). 
Rosselli, accompanied by other public safet7 agents and some carabinieri 
entered the bar on Via Grande. Accused was in the bar with some 11 nercbant 
marines." Accused shoved one of the agents aside and escaped from the 
bar, together w:ith two •merchant marines" (R JB-.40, 42~3). Rosselli 
left the bar in pursuit.and accused fired upon him (R 39-.40., 43). Ros
selli did not return the· ~.tire because there were several civilians on 
the road (R 40). 

Giuseppe Catanese testified that on the night of 5 December 1946 
he was walking near the Piazza Grande when accused who had a pistol in 
his hand stopped him and indicated that be should turn back. Catanese 
turned, walked two paces and was shot in the right buttock by accused 
{R 33). 

Cn examination by the court Catanese testified as follows with 
respect to his identification of accuseda 

11 Q. Are you sure that this is the same man? 
11A. He was like hint• Now, if he is him., I can't say. 11 

(R 3?)". . 

Neville H. Romain~ CID agent, investigator, interyiewed accused on 
2:> March 1947 {R 81-82). Romain explained the 24th Article o:t War to 
accused, and did not make any ,i:iranise or threat nor did he use any
duress or coercion (R 81). Subsequently on 24 Yarch 1947 accused made 
a staterrent to Romain {R 81). Romain took the statement down 1n long-
1-.and., and edited the language used {R 85-86). A.fter the statement was 
typed accused read the statement, altered it in some respects and 
initialed the alterations {R 87). The statement was received 1n evi
dence over objection by the defense (R 88, Pros Ex 19). In pertinent 
part accused stateda 
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"On the 5th December 1946, Pvt. Isaac Miller and Thomas 
.Nelson and I went into leghorn on pass. In ughorn we 
met several colored 'Merchant Marines, with whom we did 
som drinking. I don't rem:,mber much about what hap
pened afterwards except that we 11ent to some whorehouse 
and as we got to the door about three or four colored 
merchant marines came out and said to us something like, 
'They've got girls up there'. · Then they went away. 
Miller am I asked the lady at the door if' we could go 
in. The lady said that we couldn't because it was too 
late. Then she shut the door. Miller, Nelson, the 
nerehant marims and I then walked outside the door for 
a little while and turned to go away. Tien I turned 
around and fired two shots from a pistol I had with me, 
into the door. Then we took off and went to a bar a 
few blocks away. .A.rt.er a short tills about four Italian 
Polieenwan came into the bar, and one of them grabbed me 
and pointed a pistol at me, saying s~t.hing in Italian. 
I then ran outside and up the street. I didn 1t shoot at 
the policeman irho chased, although he shot at me. * · * * 
I identify the Browing .32 Calibre Patent Pistol #716406, 
shown n, by !.gt Romain, as being the same pistol .from 
which I fired the two shots into the door of the brothal 
on Via S. Barbara, leghorn, on the night or 5 Dec. 1946. 
At about 2140 hours on 5 December 1946, after eluding 
the Italian Policeman who had chased l!ll from the bar 
'Cinghiale ', I tried to get back to the bar on Via 
Grande to see what had happened to Nelson and Jliller. 
Before I could reach the b..r, I saw a man coming towards 
100, thinking that. be meant 'tO grab me, I pointed my 
pistol at him and told him to turn around. Then I shot 
him in the leg and ran away. * * *" (Pros Ex 19). 

4. Evidence for the defense, 

Arter having been apirised of his rights as 
J 

a witness, accused 
elected to make an unsworn statement. In response to questions by 
the defense ccunsel he stated that he was born in California, was 
20 years of age, and the third youngest of e1even children. He further 
stated that be bad completed the tenth grade in school and bad a year 
and five months o! service in the Army; that he had one previous con
viction by courts~ia.l, but no ci•ilian police record (R ll2-ll3). 

The defeme presented no evidence. 
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5. The prosecution ahond that two bullets introduced in evidence 
(Pros Exs 12, 16) were fired from a revol"fer o.-ned b7 accused. The 
prosecution was unsuccessful, however, in sh01ring that the bullets were 
the ones extracted from the bodies of accused's two victims. 

· 6. A.ccused was found guilty of the murder of Fausto Rossi at the 
time and place alleged. The evidence sh0118 that on the evening of 5 
December 1946, Rossi was shot after entering a house of prostitution 
located on Vi.a Santa Barbara, Leghorn, Ita~. .A. short. time later 
another shot was fired. Both shots were fired from the exterior of 
the building and passed through a door to the interior. Rossi died 
two days later, his death being caused by gunshot wound.· In his pre- · 
trial stateJient accused stated that on 5 December 1946 after being 
denied adwsion to a house of prostitution on Vi.a Santa Barbara in 
Isgharn he fired two shots through the door. From the circumstances 
disclosed by- thl evidence it must be concluded that Rossi 1s wound was 
infiicted by accU8ed. 

Murder is defined in the Va.nu.al far Courts-Yart.ial., 1928, as "the 
unlawtul killing of a human being with malice aforethought! The Manual 
defines ma.lice afarethought in tte following terms: 

I 

11Yalice does not necessarily mean hatred or :p9rsonal 
ill..Ul toward the person killed, nor an actual intent to 
take his ille, or even to take aeyone 's life. The use ot 
the word 'aforethought I does· not mean that the malice must 
exist tar any particular t::l.me befcre commission of the act, 
or that the intention to kill must have Jrevious~ existed. 
It is sufficient that it exist at the ti.me the act 1s com
mitted. (Clark.) 

tt)4alice afcr ethought may exist when the act is unpre
meditated. It may mean ~ one or more of the :tollonng 
states o:t mind preceding or coexisting with the act or 
omission by which death is causeda An intention to .cause 
the death o:t, or grievous b~ harm to, any- person, 
wbethBr such person is the person actual.17 killed or not 
(except when death 1.8 infiicted in the heat of a sudden 
passion, caused by adequate provocation); knmrledge that 
the act which causes death W'ill probably cause the death 
or, or grievous bodily barla to, aey person, whether such 
person is the person actually killed or not,· although 
such knowledge is accompanied by indU.ference whether 
death or grievous bocli.ly harm is caused er not or by- a 
wish that it -~ not be caused; intent to commit aey 
felony.• , · 

The late Justice Holmes while Chief Justice of the Supreme Judicial 
Com-t of Massachusetts, bad occasion to says 

5 
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"Reduced to its lower terms, malice in murder means 
kna..-ledge ot such circumstances tmt according to common 
experience there 1a a plain and strong· 1ikelibood that 
death will tollOlf the contemplated act, coupled, perhaps 
with an implied negaticn at any excuse or justification" 
(Commaiwealth v. Cpance, 174 Mass. 245, 252; cited in CM 
319168, f2!). 

This proposition is well illustrated 1n CM 293962, Gutierrez, 18 BR 
(ETO) 2571 266. icctised 1n this latter case tired a bullet through 
a partition wall 1n a barracks into a room occupied bl' a number o! 
soldiers and ·killed a sleeping soldier. The Board stated: 

"Under these circumstances he is conclusively charged 
with the knowledge that his indiscriminate shooting into 
the room ot sleeping men lf'Ould 'pr-obably cause death of, 
or grievous bodily harm to I one or mare or them. The 
tact tmt be may not have intended such results o:tlers 
no palliatiai or excuse. From this state ot the evidence 
the court was tully justified in inferring that he acted 
lrith malice .aforethought." 

In the instant case accused tired into a house lmawn to him to be 
patronized by members of the public and presumably stat.red bl' persons 
dedicated to serving thoat members of the public who patronized the 
house. Nevertheless accused twice intentionally fired hu firearm 
into the door ot the house. These circumstances dictate the conclusion 
that his intentional tiring into the door ot th:9 house would "probably 
cause the death at,, or grievous bodily harm to11 one or more of the 
patrons, staft1 or other users ot Ue house. The evidence justiried 
the inference, implied in the finding of the court, that accused acted 
with malice aforethought. · 

.Accused was round gullty ot willfully,, 11rongfally and wantonly 
d:L,charging a firearm in duregard of the lives and Jrop:lty of others 
(Spec l, Chg III) and or aesault with intent to do bodily harm with 
a dangerous weapon (Spec of Chg II) • The evidence shows tbat a.fter 
the shooting described above accused and his companions were tracked 
dOffll and found in a bar cy a group of public. satety agents and police. 
A.ccused escaped from the bar with the agents in pursuit. Outside the 
bar accused tired on his pursuers who were deterred from the same 
course of action cy the tact that there were a considerable number of 
persons on the street. .Accused's failure to be governed by the same 
consideration justified the finding or the court, that at tb:3 time and 
place alleged accused did willfully, 11rongfully1 and wantonly discharge 
a firearm 1n disregard of the lives and p:n;:mv of others. 

Shortly after tm incident last described Giuseppe Catanese was 
walking 1n the vicinity of the Piazza Grande in leghorn when b3 was 
confronted by accused who, rlth gun in hand, ordered him to turn back. 
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Catanese turned and had started to retrace his steps when accused 
fired and wounded him in the buttocks. Catanese on cross-examination 
was uncertain as to bis identification of accused as his assail&nt. 
Horrever., accmed in his pre-trial statement. admitted his cOlJllll.ission 
or an assault as described by Catanese at the same ti.me and place. 
The uncontradicted evidence justifies the .finding o.f' the court that 
at tm time and place., am under the circumstances., and upon the per
son alleged., accused eommitted an assault With intent to do bodily 
harm with a dangerous weapon. · 

Accused was also .f'o\llld guilty or carrying a firearm in violation 
o.f' standing orders. .The court could properly take judicial notice o.f' 
Circular 1., Headqwu-ters Peninsular Base Section., 1945, prohibiting 
the carrying of .firearms except on a duty status. Tm evidence here
tofore set forth shows that accused while off duty was in possession 
o.f' a firearm. TM .finding o.f guilty o.f' the offense was warranted. 

? • The court prior to deliberating on the sentence considered 
evidence of two convictitns by :mferior courts-martial far offenses 
committed subsequent to the o!.f'enses charged in this case. Con-. 
sideration ot this endenca by the court was improper. Since these 
convictions., howaver., wre .f'or minor military offenses it is not 
believed that they intluenced the court in imposing the sentence 
adjudged. 

8. The de.tense objected to the admission of accused's pre-trial 
statement into evidence on the grouz¥i that it was involuntary. The 
only evidence pertain:ing t.o the circumstances under which the state
ment was made is disclOBed in the testimony or the person who took 
the statement. His testimony shows that there was compliance llith 
tha provisions o.f' 1rticle ot War 24, and there was no evidence of
fered by the defense in rebuttal. The burden or proving a confession 
to be voluntary is, of course, upon the prosecution., and this require
meat was met by tm prosecution I s showing that thB circmnstances under 
llbich the statement was taken wre coDSistent with a voluntary dec
laration by accused (CM 2J354.3., McFarland, 20 BR 15, 22). 

9. Accused is 20 years o.f' age. In his un.ffOrn statement he 
stated that he is the third yoUI1ges} o.f' eleven children and that be 
completed the tenth grade of school. He claimed that he committed 
no o.f'feDSes in civilian lite but admitted one previous conviction 
by courts-martial. His service extended i'l"om his enlistment on 17 
December 1945 and his .toreign serTic~ .from 3 lfay 1946. 

10. _ The court was legally constituted and had juri.sdiction of 
the person and the offenses. No errors injuriously affecting the 
substantial rights ot tm accused were caamitted during the trial. 

?_ 
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In the opmion of the Board of Review the record of trial is leg~ 
sufficient to support tba filnings of guilty and the sentence and to 
warrant con.rirmation of the sentence. Death or imprisonment for life, 
as a court-martial may direct, is mandatory upon conviction of a 
violation of Article of War 92 • 

...~~;;a;~i5;=.,,,,...,·«Z.-~~:1""'?Z-..... ;,.,______, Judge Advocate 

111~_(;,":~~I ~ ~ ~ , Judge Advocate 

_<J._...i....(....___ -!A.£-in.......,,______, Judge AdTocate £ ~...,.-....___ 

1 
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· JAGH - CM 324729 1st Ind_ 
• 

JAGO, Dept. of the Army, ·,ifashlngton 25. D. c. 

T01 The Secretary- of the AtrJry 

1. Pursuant to Executive Order No. 9556. dated 26 May 1945, there 
are transmitted for:your action the record of trial in the case of 
Private Deather Jackson (18247793), 688th Port Company, 480th Port 
Batta.lion. 

2. Upon trial by_general court-martial this soldier was found 
guilty of the murder of an Italian public safety agent. in violation 
of Artir,le of War 92; of an assault with intent to do bodily harm with 
a dangerous weapon ~pon an Italian civilian, in violation of Article 
of War 93; of the willful. wrongful and wanton discharge of a firearm 
in disregard of the lives and property of others and of carrying a 
firearm contrary to standing orders. in violation of Article of Viar 96. 
no evidence of previous convictions ,78.s introduced. He was sentenced 
to be hanged by the neck until dead, all members of the court present 
at the time the vote was ta.ken concurring in the sentence. The review
ing authority approved the sentence and forwarded the record of trial 
for action pursuant to Article of War 48. 

3. I concur in the opinion of the Boa.rd of Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence and to warrant confirmation of the sentence. I reconnnend 
that the sentence ba. con.firmed but since the murder was the result of 
a wanton discharge of a firearm rather than a deliberate attack upon 
a particular p~rson. I reconmend that the sentence be commuted to dis
honorable discharge, total forfeitures, and confinement at hard labor for 
twenty-five years, that the sentence as thus commuted be .carried into 
execution and that a United States penitentiary be designated as the __. 
pl~ce of co1finement. 

4. Inclosed is a draft of letter for your signature, transmitting 
the record to the President for his action and a form of Executive action 
designed to carry the foregoing recommendatiom into effect, should they 
meet with your approval. · 

3 Incls THOMAS H. GREEN 
Record of trial i\faj or General 

2 Rorm of Action The Judge Advocate General 
_i.Drft of Ltr 

-------- . 
( G810,::0 95, 22 Dec l?h7) 
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WAR DEPART.MENI' 
In the .'fice of The Ju~e Advocate Gen 

Washington, 0.9. 
J. 

(Jhl,) 

iO September i~47 

JAGV CM 324736 

UNITED STATES ) UNITED STATES CONSTABULARY 
) 

v. ) Trial by G.C .M., convened at 
) Marburg, Germany, 21 May 1947. 

Private A. W. Moore (34939587) Dishonorable discharge and 
Attached Unassigned Detachment ~ continement for six l6) months. 
A, Headquarters and Headquarters ) Disciplinary Barracks. 
Company, 3rd Replacement Depot. ) 

HOLDL'JG by the OOARD OF REVmv 
BAUGHN, 0' BRIEN and SPRINGSTON, Judge Advocates 

l; The record of trial in the case or the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 61st Article of War. 

Specification 1: In that Private A. W. Moore, attached unassigned 
Detachment A, Headquarters and Headquarters Company-,. Third 
Replacement Depot, did, without proper leave, absent himself 
from his station at Marburg, Germany., from on or about 5 
November 1946, to on or about 25 February- 1947•. 

Specification 2: (Disapproved by Reyiewing Authority). 

CHARGE II: Violation of the 69th Article of War. 

Specification: {Disapproved by Reviewing Authority). 

CHARGE III: Violation of the 96th Article of War. 

Specification 1: (Disapproved by Reviewing Authority). 

Specification 2: (Disapproved by Reviewing Authority). 

Spec,Uication 3: (Disapproved by Reviewing Authority). 

Specification 4: In that Private A. W. Moore, attached unassigned, 
Detachment A, Headquarters and Headquarters Company, Third 
Replacement Depot, having been restricted to the limits ot 
his Company Area in the Tannenberg Kaserne, 11.arburg, Germ.any, 

\ 
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on or about 4 November 1946, for a. period or thirty (30) 
days pursuant to Summary Court Case No. 369, Headquarters 
Third Replacement Depot, dated 4 November 1946, did, at 
Tannenberg Kaserne, on or about 5 November 1946, break said 
restriction by going to Ma.rburg, Germany. 

Specification 5: (Disapproved by Reviewing Authority). 

Specification 6: In that Private A. Yi. Moore, attached unassigned, 
Detachment A, Headquarters and Headquarters Company, Thl.rd 
Replacement Depot, did, at llarburg, Germany, on or about 5 
March 1947, with intent to deceive Private First Class Martin 
Slachta, Private Ben Perrish, both 532nd Military Police Service 
Company, officially present to the said Private First Class 
Slahcta and Private Perrish a certain document, to wit: 

HEADQUARr:rn3 
"3419th ORDNANCE LIEDIUM AUTOMOTIVE MAINI'El~ANCE COMPANY 

APO 751 · U • S. Army 
C ER T I F I c· A T E 

I the undersign certify that-the-bearer of this 
certificate has lost his identification tags and 
identification card, until identificatio~ can be made 
for him, his correct.idenity is as follows: 

NAME: Johnson Henry 
ASN: ·36949587 
RANK I Sergeant 
ORG: 3419th Ord. Med. Auto. Ma.int~ Co. 
Height: 5ft 8 in 
Compl: Brown 
Sta: Bremen Germany , 

Harold B Robinson /s/ 
HAROLD B. ROBINOON /t/ 
Major. Ord. Company 
Commanding. 
3419th Ord. Med. Auto. Co. 11 

which document was kno'Wil by the 5aid Private A. W. Moore to 
be false and fraudulent. 

Specification 7: In that Private A. i"i. Moore, attached unassigned, 
Detachment A, Headquarters and Headquarters Company, Third 
Replacement Depot, did, at Marburg, Germany, on or about 5 
March 1947, with intent to deceive Private First Class Martin 
Slachta and Private Ben Perrish, both 532nd Military Police 
Service Command, officially present tc, the said Private First 
Class Slachta and Private Perrish, a certain document, to wit: 

"HEADQUARTERS
3419TH ORDNANCE MEDIUM AUTO.WTIVE MAINTmANCE COMPANY 
AFO 751 

1 
U. s • .AIUAY 

27 February 1947. 
SUBJEGr: Guards of Ordnance Material 

TO : Vlho.m it may concern. 
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The f'ollowing named Wisted Men will proceed o/a 
26 February 1947 to Kitzingen Germ&n3" reporting to the CO 
Kitzingen Ordnance Depot thereat on TDY f'or period of' not. 
to exceed ten (10) days exclusive of tvl time for the purpose 
of' guarding a shipnent of Supplies • Upon completion of TDY 
will ret to proper sta by rail auth: Authority: VOCO: 
Commanding Off'icer, Weser Ordnance Processing Point. TCT: 
TDN: P-19-546 S-31.,-6008 211457-G 
Smith, Johnnie T/Sgt RA 34619814 (in charge) 
JOHNSON, HENRY Sgt RA J69495f!'l 
WILSON, James T/5 16151954 

BY ORDm OF MAJOR ROBINSON: 
James E Smith /s/ 
JAMES E. Sl4ITH 
Capt. Ord. Dept. 

Tel: Bremen-21913 Commanding." 
which document was known by the said Private A. w. Moore to 
be false and !raudulent. 

Accused pleaded not guilty to all Specif'ications and Charges. He was 
round guilty of Speci!ication 1 of' Charge I except the worda "25 February 
1947", substituting theref'or the words 1116 December 194611 , of the excepted 
words not guilty,· and of the substituted words, guilty; guilty of Speci
fication 2 or Charge I, of Charge I, of the Specif'ication of Charge II, 
of Charge· II, of Specifications 1, 2, 3 and 5 of Charge III; guilty of 
Specif'ication 4 of Charge m except the words "in the Ta.nnenberg Kaserne", 
"Tannenberg Kaserne 11 and 11going to Marburg, Germany'', substituting there
for the words "Marburg, Germany'' and "leaving his company area", of the 
excepted words not guilty, and of the substituted words, guilty; guilty 
of Specification 6 of Charge III except the words "Private First Class 
Martin Slachta, Private Ben Perrish, both 532d Military Police Service 
Company'', and "Private First Class Slachta and Private. Perrish'', sub
stituting therefor the words 11:Mr. Freeman B. Ingledew, agent, 480th CID 
Detachment, Marburg", of the excepted words not guilty, and or the sub-
stituted words, guilty; guilty of Specification 7 of Charge III except 
the words 11Private First Class Martin Slachta, Private Ben Perrish, 
both 532d Military Police Service ·Company" and "Private First Class 
Slachta and Private Perrish", substituting therefor the words "Mr. Freeman 
B. Ingledew, agent, 480th CID Detachment, Marburg, 11 of the excepted words 
not guilty, and or the substituted words, guilty, and guilty of Charge III. 
Evidence of two previous convictions by Summary Court, for absence without 
leave and f'or being without a' pass, was •introduced. Accused was sentenced 
to be dishonorably discharged the service, to forfeit all pay and allow
ances due or to become due, and to be confined at hard labor, at such 
place as the reviewing authority may direct, for four years. The review
ing authority disapproved the finding of guilty of Specification 2,or 
Charge I, the Specification of Charge II, and Specifications l, 2, 3, 
and 5 of Charge III, approved the sentence, but reduced the period of 
confinement to six months, designated the Branch United States Discipli
nary Barracks, Green Haven, New York, or eleewhere as the Secretary of 
War may direct, as the place of confinement and forwarded the record of 
trial for action under Article of War 50½. 
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3. Erldence pertinent to the Speci.t'ications and Charges ot which 
accused. was found guilty-, as approved by the reviewing authority, dis
closes that accused was absent without leave from 5 November 1946 to 
16 December 1946; ~hat he left his company- area on 5 November 1946 in 
violation of a SUIDlll.8.17 court, sentence approved 4 November 1946 restrict
ing him to his company area for thirty- days; and that on 5 March 1947 
accused, 'When interrogated by Freeman B. Ingledew, a CID agent, at the 
American Red Cross in Marburg, Germany, concerning his pass and identi
fication tags, "pulled out a paper consisting of orders sending him from 
an Ordnance Depot to Kitzingen, Germany«, 'Which orders referr4:ld to a 
Sergeant Henry- Johnson. · Accused stated his name was Johnson. Ing].edew 
"asked accused for his identification card and dog tags. 11 Accused gave 
him a paper marked certificate stating he had lost both his ID card and 
identification t~s, which certificate likewise referred to Sergeant 
Johnson (R. 9, 10). · 

By exceptions and substitutions the court found accused not guilty-
_of officially presenting the above described documents to "Private First 
Class Slachta and Private Perrish", as alleged in Specifications 6 and 7 
of Charge III and by- substitutions guilty- of officially presenting said 
documents to "Yr. Freeman B. Ingledew, agent, 480th CID Detachment, 
Marburg." 

4 • .!• The offenses charged in Specifications 6 and 71 Charge III. 

An accused is entitled to be advised by direct averment or by reason
.able implication from facts alle~ed ofall elements of the. offense sought 
to be charged. /_cM. 154185 (1922) Jf..G Dig Ops 1912-40; 428(8)7. The proot 
must pertain to the offense charged and where, as here, the tacts disclose 
an o:tfenBe materially ditferent trom that alleged accused has. not been 
accorded a !air and impartial trial so indisperu,able in the proper adminis;_ 
tration of justice. The court lacked power to change the ottense charged, 
as it endeavored to do in its tindinga, by substituting the CID agent tor 
the two privates to whom it was charged in the Specifications the documents 
were presented. Consistent and numerous opinions and holdings ot The Judge 
Advoca.te General and of Boards of Review have established the principle 
that such action constitutes a tatal variance between the allegations ot 
the Specification and the finding. The rule has been applied in cases in-

.volving larceny, embezzlement, and sodomy. 

The Judge Advocate General, Major General Crowder, in applying the 
principle, to larceny, that a variance as to Clfnership or the propert7 
stolen is fatal, said in Cl( 110910, Brooks: 

"The question presented is an important one, and involves a 
consideration of the purpose of the charge and the essential alle
gations thereof that is, the al.lega~ions 'Without which the charge 
is bad, and without proo:f' of which the case DIU8t fall. 

'A charge corresponds to a ciTil indictment. It consists 
or two parts - the technical "charges",, which should designate 
the alleged crime, or ofteruse as a violation of a_particular . 
article of war or other statute, and the "speci.t'ication", which 
sets forth the facts constituting the same. The requisite of 
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a charge_ is that it shall be laid under the proper article of 
war or other statute; of a specification, that it shall set 
forth in simple and concise language facts sufficient to con
stitute the particular offense and in such manner as to 
enable a person of co.mmon understanding to lmow what is 
intended.' (M.C.M. 1917, par. 61.) 

'While the same particularity is not called for in mili
tary charges which is required in civil indictments, there are 
certain essential conditions whi::h must be complied w.i.th in 
their 'preparation. These are (1) that the charge shall be 
laid under the proper article of war or other statute; (2) that 
such charge shall set forth in the specification facts sufficient 
to constitute the particular offense. 1 (Davis, Military Law, 
p. 69). 

"This author then enumerates the essential requirements of a 
_good char~e and specifications and contirr~es: 

'These precautions are necessary, not only to apprise 
the accused of the offense charged against him, but for the 
purpcse of showing affirmatively that the person mentioned 
in the charges, as well as the offense charged or alleged, is 
within the jurisdiction of the court convened for the trial 
of the case. 1 

"There are two controlling principles by which the purpcse, 
and the sufficiency of a charge to accomplish that purpcse, are 
measured and tested. Winthrop says (Vol. 1, 2nd Ed., p. 188): 

1The purpose and province of the charge are:-lst, to so 
inform the accused of the precise offense attributed to him 
that he may intelligently admit, deny, or plead specially- to 
the same; and may be enabled to plead his conviction or 
acquittal upon any subsequent prosecution on account of the 
same act; 2d, to advise the court and the reviewing authority 
of the nature of the accusation and of the article or other 
statute upcn which it is based, so that the former may rightly
and judiciously try., determine, and (upon conviction) sentence, 
and the latter may understandingly pass upon all the proceedings.' 

11The &lpreme Court of the United States, speaking to this same 
question, said: 

'But the true test is not whether it might possibly have 
been made more certain, but 'Whether it contains every element 
of the offense intended to be charged., and sufficiently apprise 
the defendant of what he must be prepared to meet, and in case 
any other proceedings are taken against him for a similar 
offense, whether the record shows with accuracy to what extent 
he may plead former acquittal or conviction. (Cochran v. United 
St'ates, 157 U.S., 290.) 1 
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"Obviously, a person charged with the theft of' the property 
of' A is not apprised that he is to be tried or m.q be convicted of' 
the thei't oi' the property ot B. Quite 0bviousl7 he could not plead 
a former conviction or acquittal oi' the charge that he stole the 
property oi' A upon conviction or acquittal of stealing the property 
of B., or an acquittal or conviction of stealing the property of B 
upon a conviction or acquittal for stealing the property of A. 

"1• All indictment for larceny in civil courts, or charge of 
larceny in a military court, .must contain certain essential alle
gations. These are, that the accused took and carried away property 
appropriately described, belonging to a person named in the indictment 
or charge (unless the owner be unknown, in which case that fact 
must be alleged and proved), that the taking was unlawful., and with 
felonious intent to deprive the owner of his property; and that the 
property was oi' some value. An indictment or charge which omitted 
any of these elements would not support a judgment of conviction. 
(25 Cyc 74). The felonious taking must be properly alleged (25 Cyc., 
73, 74)., the description must be sui'ficiently certain to enable the 
court to identify the property described in the indictment or a 
charge as that referred to by the evidence, and show that the pro
perty is the subject of larceny- (25 Cyc., 75)., -the name of the owner 
of the property said to have been stolen mu.st be correctly stated 
(25 Cyc, 88), and, in civil indictments, if it is alleged that the 
name of the o'Wller is unknown., and it is proved that the name of the 
owner was in fa.ct known when the indictment was prepared, or in the 
exercise of reasonable diligence might have been ascertained, the 
variance is i'atal (25 Cyc, 93). When the name of the owner is stated 
in an indictment or charge it becomes a part of the description of 
the offense., serving not only to identify the offense., but especially 
to identify the property which is alleged to have been the subject 
of larceny. · 

"It is elementary- that, ld.th respect to the essential al.legations 
oi' an indictment or charge, the proo! must correspond therewith." 

The Board of Review in CM 201485., 12!!:.t, 5 IR 119., where the of'.rense 
charged was embezzlement, following the rule set forth in the Brooks case., 
stated: 

"No logical reason is seen why the principle laid down in the 
several larceny cases cited should not be equally applicable to 
embezzlement." 

While The Judge Advocate General was unable to concur in the Board's 
opinion by reason of the particular tacts in the Darr case, in the 1st 
indorsem.ent to the Secretary of War (p. 150) he agreed with the rule of' 
law announced, stating: 

"It is a firmly- established principle, ot course., that if one 
is charged 'Yd.th stealing or embezzling the property ot A and the 
proof' is that the property belonged to B., with no evidence that A 
had any interest in it, the variance is fatal and a conviction 
cannot stand. The same principle would unquestionably appl,r te a 
caae of wrongful .misappropriation." 

-6-
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Discussing these questions in ClL 191809, ~. 1 BR ·302, the Board 
held: · 

"Not only- do the findings or guilty contain findings o! vital 
eiem.ents not included in the or!ense as charged, and thus violate 
the rule that the power or courts-martial to make exceptions and 
substitutions does not, where the identity o! the o!!ense is changed, 
extend beyond the power to convict o! a lesser included orfense 
(Par. 78 .£,, M.C.M.; C.M. 186919, Sweat), but the findings also 
result in ~ variance between the allegations and findings as to 
ownership of the stolen property, a variance which has been held, 
in similar cases, to be fatal to conviction (C.M. 164042, Rodden; 
C.M. 157982, Acosta; C.M. 110910, Brooks)." 

Follo,ring the reasoning of the preceding cases the Board of' Revi~, 
. in CM %04461, Fisher, 8 BR 12, where the o!tense charged was sod01!11' with 

a named individual, held: 

11The court has found that accused did not commit sodomy with the 
person named in the speci!ica.tion but did commit the oftense with 
some other person whose name is unknoll?l. This finding constitutes 
an acquittal of' the offense charged and a conviction or an offense 
not charged. Following principles of law announced in numerous 

.opinions and holdings of The Judge Advocate General and of the Board 
of' Review, the Board is of opinion that the;e is a fatal variance 
between the allegations of the speci!ication and the finding there
under in this caae. CM 191369, Seluskey; CM: 188432, Soderguist; · 
CM 164042, Rodden; CM 157982, Acosta; Cl4157842, Greening; CM 129356, 
Mum.ford; CJl 128088, ~; CM: 110910, Brooks." 

The findings of the court in this'case, as to Speci!ications 6 and 7 
of Charge III, resulted in an acquittal of the offenses therein charged~ 
As was said in .CM 218667, ~. 12 BR 134: 

"Under the long recognized doctrine that an accused is acquitted 
ot all material allegations which were excepted by a court-martial in 
its finding (par. 2, Sec. 1560, Dig. Ops. J.A.G., 1912-30), the 
acc~ed herein was acquitted by- the court of all the material alle
gations which are excepted by- its finding., namely, assault with 
intent to do bodily harm with a dangerous weapon, in violation ot 
the 93rd Article of War. ' By excepting in its finding the 110rd 
assault and an:r other word or words stating or impi,ing that the action 
was :wrongful, unlawful and felonious, the legal presumption arises 
that the act was 1-.wtul and innocent (par. 4 eec. 1471., and pars. 
4,5, sec. 1559, Dig. Ops. J.A.G., 1912-30). However, the court 
thereupon substituted a finding of guilty ot an attempt to strike 
a noncommissioned officer with his fist while the latter was in the 
execution ot his office, in rlolation ot the 65th Article of War. 
This finding cannot be sustained tor the obvious reason that accused 

.was not charged with this offense, which is not included in and 1a 
. totally di!ferent trom the o.tfense 'with lfhieh he is charged. This 
. variance is a fatal error (CK 164042, Rodden). 

)?. The ottensea charged under Specification 1 of Charge I and 
Specification 4, Charge III. . . _ 

-7-
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Absence without leave from 5 November 1946 to 16 December 1946was 
established by competent proof as was the breach of restriction. The 
breach of 'restriction and the absence without leave were initiated at 
the same time and were but different aspects of the same act. 11 If the 
accused is found guilty of two or more offenses constituting different 
aspects of the same.act or omission, the court should impose punishment 
only with reference to the act or omission in its most important aspect." 
(Par. 80., MCM 1928). Accordingly., there may be imposed, for the offense 
of absence without leave., confinement at bard labor and forfeiture of two
thirds pay per month for f?ur months am three days. 

5. The court was legally constituted and bad jurisdiction of the 
person and the subject matter. No errors other than those·entime~ated 
above injuriously affecting the rights of the accused were committed 
during tlle trial. For the reasons stated., the Board of Review holds 
that the record of trial is legally insufficient to support the findings 
of guilty of Specifications 6 and 7 of Charge III, legally sufficient. 
to support the findings of guilty of Specification l of Charge I, of 
Charge I, of Specification 4 of Charge III., of C~rge III, am legally 
sufficient to support only so .!Dllch of the sentence as imposes confine-· 
ment at bard labor for four months and three days and .forfeiture of two
thirds pey- per month for a like period. , 

,_Judge Advocate 

., Judge Advocate 

., Judge Advocate .. 
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JA.GV CM 324736 1st Ind 

JAGO, Dept•.af·.·~e Armi, Wasl:u.ngton 25, D. c. 

TO: Commanding General, United States Constabulary, APO 46, c/o 
Postmaster, New York, New York. 

1. In the case of Private A. W. Moore (34939587), Attached Un- / 
assigned Detachment A, Headquarters and Headquarters Company, Jrd 
Replacement Depot, I concur in the foregoing holding by the Board of 
Review and recommend that the findings of guilty of Specifications 6 
and 7, Charge III, be diS8:,l)proved and that only so much of the sentence 
be approved as ~Vo1.ve~ confinement at hard labor for four -months and 
three days and forfeitui'e of two-thirds pay per month for a like. period. 
Upon taking such action you will have authority to order execution of 
.the sentence, as thus modified. 

2. mien copies of the published order in this case are forwarded 
to this office, they should be accompanied by the foregoing holding and 
·this indorsement. For convenience of reference ani to facilitate attach
ing copies of the published order to the record in this case, please .. 
place the file nwnber of the record in brackets at the end of the published 
order, as follows: 

(CM 324736) • 

T H. GREEN 
1 Incl Major General 

Record of Trial The Judge Advocate General 

• 

·9 
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IEI-'ARTIIBNT OF THE ARMY 

Off.ice nf '!'he Judge Advocate General 
Washington 25, D. C. 

JAGN-CM 324?4? 

UNITED STATES ) UNITED STATES CONSTABULARY 

v. 
) 
) Trial by G.C.M • ., convened at 
) Regensburg, Gennany, 15 }Jay 

Privates ALEE.ED J. VAN DD.JE., Jr. 
(42253394), and BERNARD P. 
GRIFFIN (31503880), both of Ser-
vice Troop, 11th Constabulary 

) 
) 
) 
) 

1947. Van Dyne: Dishonorable 
discharge and confinement for 
three (3) years. Disciplinary 
Barracks. Griffin: Disap

-~~~~. ) proved by Reviewing Authority. 

HOLil[NG by the BOARD OF REVIEW 
JOHNSON, ALFRED and BRACK, Judge Advocates 

1. The record of trial in the case of the soldiers named above 
has been examined by the Board of Ravi ew. 

2. The accused were tried jointly upon the following Charge and 
Specificati.ens: 

CHARGE: Violation of the. 93rd Article of War. 

Specification 1: In that Private Ali'red Van Dyna, Jr., 
and Private Bernard P. Gr.if"fin, both of Service 
Troop, 11th Constabulary Regiment, acting jointly, 
and in pursuance of a common intent, did, at Regens
burg, Germany, on or about 4 April 1947, feloniously 
take, steal, and carry away two wrist watches, four 
cartons o:t cigarettes and a bottle of perfume, value 
greater than iso.oo, the property of Technician F.i.fth' 
Grade Isaac M. Kekuewa and Private IJ.oyd H. Farley. 

Specification 2: In that Private Alfred Van :Qyne, Jr., 
and Private Bernard P. Grifi1n, both of Service Troop, 
11th Constabulary Regunent, acting jointly and in pur
suance of a common intent, did, at Regensburg, Germany, 
on or about 10 March 1947, feloniously take., steal, and 
carry away one women's wrist ;watch and one camera, 
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value greater than $50.00, the property of Pri
vate Courtney H. Tally. 

Each accused pleaded not guilty to all Specifica:t.1-ons and the Charge. 
Each accused was found guilty of Specification l of the Charge except 
the words nfour cartons of cigarettes am a bottle of perfume" sub
stituting therefor respectively the word "total" of the excepted words 
not guilty of the substituted word guilty. Each accused was found 
guilty of Specification 2 of the Charge except the words "value greater 
than $50.00" substituting therefor respectively the words ntotal value 
greater than $20.00 and less than 41-50.00,n of the excepted words not 
guilty of the substituted words guilty. Each accused was found guilty 
of the Charge. Accused Van J:lyne was sentenced to be dishonorably dis
charged the service, to forfeit all pay and allowances due or to be
coroo due, and to be confined at hard labor for three years. Accused 
Griffin was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor for two years. The revieT,'i.ng authority disapproved the 
findings and sentence as to too accused Griffin, and ordered a re
hearing before another court. As to the accused Van Dyne the revielling 
autb:>rity approved the sentence, designated the Branch United States 
Dtsciplinary Barracks., Greenhaven, New York as. the place of confinement, 
and forwarded the record of trial for action pursuant to Article of 
War Soi-. . . 

3. In view of the action taken by the reviewing authority respecting 
the accused Griffin, this opinion will be limited to consideration o! 
the evidence to support the findings and sentence as· to the accused Van 
Dyne. The accused Van Dyne was found guilty of larceny of personal pro
perty of a total value greater than $50.00 L5pec. !7 and of larceny o! 
personal_properS,,Y of a total value greater than $20.00 but less than 
iso.oo LSpec. y. The only question requiring consideration is whether 
the evidence will support the findings as to value of the stolen pro
perty in order to support the sentence to confinement in excess of one 
year. For this reason only so much of the evidence in the record of 
trial as is pertinent to value will be summarized. 

4. Specification 1, of which the accused was found guilty, al
leges the larceny of two watches, the property of Technician Fifth 
Grade Isaac M. Kekuewa and Private Uoyd H. Farley. The only evidence 
as to the value of these items is found in the testimony of the alleged 
owners and in the testiroony of First Lieutenant Robert w. Goerish, Regi.
mental Post Exchange Officer. 

Technician Fifth Grade Isaac M. Kekuewa testified that on 3 
April 1947, t'WO wrist watches were taken from his locker, one be
longing to him, and the other being the property of Technician Fi.f'th 
Grade Uoyd H. Farley (R. 6). ~th respect to the value of his 

2 
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watch., which was identified and introduced into evidence as Prosecu
tion• s Exhibit l (R. 7)., Private Kekuewa testified that he bought it 
"off another guyn paying $50.00 for it (R. ?.,_ 8). 

Technician F.1.i'th Grade IJ.oyd H. Farley testified that he 
bought the watch alleged as his property., which was identified and ad
mitted in evidence as Prosecution's Exhibit 2., "At the PX in Passau" 
and paid $27.50 for it (R. 9). 

First Lieutenant Robert w. Goeri.sh., Post Exchange Officer., 
11th Constabulary Regiment., testified relative to the value of the 

. articles described in Specification 1 of the Charge as follows: 

"Q What is that book you have in your hand? 
A It is the catalogue that identifies merchandise sold 

in .AES. 

Q What does it list on each item? 
A. Each item sold by AF.s has a serial number and has a 

.full description and price in here. 

Q Lt. Goen.sh., I show you Prosecution•e Exhibit Number 
l., can you identify that to the court? 

A. It has an identification number of E041820., Butex watch 
company., l8 carat gold., 15 jewel., $23.00. 

. ' 

Q The price is $23.00? 
.l $23.00 

Q Here is Exhibit Number 2., can you identify that. to the 
court? 

A Yes. Serial number E050380, Octo. l8 carat gold., case 
458., number 12673., each $28.00" (R. 26). 

Specification 2 of the Charge., of which the accused was found 
guilty with exceptions and substitutions, as hereto.fore stated., alleges 
the larceny of a watch and a camera, the property of Prl.vate Courtney 
H. Tally. 

Prl.vate Tally testified that he bought the watch., which was 
identified and introduced as Prosecution• s Exhibit 3 (R. 14)., .from a 
soldier in his troop and that he paid:t10.oo and five packages of 
cigarettes for it. He also identified the camera, 1'hich was intro
duced in evidence as Prosecution's Exhibit 4 (R. 15)., and stated that 
he bought 1 t from a soldier to whom he paid $10.00 £or it. 

Lieutenant Goerish testifled that watches of the type be
longing to Private Courtney H. Tally (Pros. Ex. 3) were not sold b7 

http:paid:t10.oo
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the Army Ex.change Services but that watches of a similar type sold 
new for $15.00. He testified that the camera was not a "PX item," 
but that a like item sold in the Post Exchange for Sl0.50. 

5. It has been long established that except as to distinctive 
articles of Government issue., or other chattels which because of their 
c~aract~r 

0 

have readily determinable market values., the value of per-
. sonal··property to be considered in determining the punishment authorized 
.for larceny is market value, that is., what it is worth in the open market 
at the time and place of the offense (CM 323387, Learned et al (1947); 
CM 217051., Barton et al., ll BR 193; TM 27-255., par. 1001?,). In order for 
tha testiroony of tLe owners to be considered in determining value., it must 
appear that they were qualified by knowledge and experience as expert 
witnesses in that regard (CM 323387., Learned et al, (1947)). It does 
not appear that the respective owners of ariy of the property ware quali- . 
fied to express an opinion as to the market value of the items. While 
Technician fifth Grade Kekuewa testified that he bought the watch "off 
another guy.,11 there is no evidence of the date· of purchase or the condi
tion of the watch when it was stolen. Private Farley testified thatl:e 
bought his watch at the Post Exchange but did not give the date of the 
purchase. F.rom the testimony of Private Tally it appears that the watch 
and camera purchased by him were used articles at the time of purchase., 
and there is no evidence relative to the date on which he bought them. 
While in each instance the owner testified as to the person i'rom whom, 
or the place at which., he bought the property., there is nothing in the 
evidence to show the date on which any of the items v.ere purchased or 
the condition of them at the time of' the theft. 

Concerning the testimony of Lieutenant Goerish., it is obvious 
that bis estimates were based entirely on the price of similar mer
chandise sold ·new in the Army Exchange Service. While he is shown to 
be a Post Exchange Officer, there is nothing in the record to indicate 
that he was qualified as an expert Td.th reference to market values .of 
used watches nor was his testimoey relevant or competent to establish 
the market value of the articles in question. 

The :fact that the items in question were physically in en-
dance before the court does not cure the deficiency in proof since the 
market value of the alleged items is not a matter of such fixed and 
co!Il!lon knowledge as to justify the court in tald.ng judicial notice of 
their value (CM 323640, Pamintuan (1947)., CM 21.3952., ~., 10 BR 296; 
par. 149g., MCM., 1928). To permit the court on its inspection alone to 
find specific market values for articles of this nature "would be to 
attribute to the members of the court technical and expert trade knowledge 
which it cannot be legally assumed they possessed" (CM 32338?., Learned et al,. 
(1947)). It follows that so much of the findings as pertain to the total 
value of the stolen articles described in each Specification in excess of 
$20.00 carmot be sustained. The maximum confinement authorized by paragraph 

4 



(355) 

104£, Manual for Courts-Martial, 1928, for each offense of larceny" 
of property of a value of $20.00 or less is six months. 

6. For the reasons stated above the Board of Review holds the 
record of trial legally sufficient to support only so much of the 
findings of guilty of Specification 1 as involves a finding of guilty 
o:f larceny by the accused, at the tilll:l and place and of the ownership 
alleged, of the watches described in the Specification, of some value, 
not in excess of $20.00; legally su:ffi.cient to support only so much 
of ·the finding of guilty of Specification 2 as involves a finding of 
guilty of larceny by the accused, at the time and place and of the owner
ship alleged of the property described in the Specifics ti.on, of solll8 
value, not in excess of $20.00; legally sufficient to support the Charge; 
and legally sufficient to support only so much of the sentence as pro
vides ;for .dishonorable discharge, forfeiture of all pay and allov,ances 
~ue or to become due and confinement at hard labor for one year. 

Judge Advocate. 
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JAGN""""M 324747 1st Ind 
JAGO-Dept. of tha .Arary, Washington 25, D. c. 
TO: Commanding General, United States Constabulary, A.PO 46, 

c/o Postmaster, New York, N. Y. 

1. In the case of Privates Alfred J. Van Iune, Jr. (42253394), 
and Bernard P. Griffin (31503880) ,. both of Service Troop, llth Con
stabulary Regiment, I concur in the foregoing holding by the Board 
of Review and recommend that as to accused Van Dyne only so much of· 
the finding of guilty of Specification l be approved as involves a 
finding of guilty of larceny by the accused, at the time and place 
alleged, of the watches described in the Specification, of the owner
ship alleged, o:f some value not in excess of $20.00, that only so 
much of the finding of guilty of Specification 2 be approved as in
volves a finding of guilty of larceny by the accused, at the time 
and place and of the ownership alleged of the property described 
in the Specification, of som~ value, not in excess of $20.00, and 
that only so much of the sentence be approved as involves dishonorable 
discharge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for one year. Upon taking such action 
you will have authority to order the execution o:f the sentence as to 
accused Van Dyne: 

2. When copies o:f the published order in this casa are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience o:f reference and to 
facill tate attaching copies of the published order to the record in 
this case, please place the file number of the record in brackets at 
the end of the published order, as follows: 

(CM 324747). 

THOMAS H. GREEN1 Incl 
Record of trial Major General 

The Judge Advocate General 
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WASHINGTON 25, D.C. 

JAGV CM 324779 l 9 S[p 1947 

UNITED STATES ) HEA.DQUA.fi'l'ERS FASTEID1 PACIFIC WING 
) PACIFIC DIVISION - Alli 'l'.HANSPORT COJJMA.ND 

v. ) 
) Trial by G.C.M., convened at 

Private REIN. HALL ) Fairfield-SUisun Army Air Base, 
(38206229), 41st, Airdrome ·) CaUfornia, 7 July 1947. Dis-
Squadron (Personnel)(Prov), ) honorable discharge and. confine-
4th Aird.rome Group (Prov), ) men1:, for two (2) years. Disci-
Fa:i:rfie.J..d-Suisun Army Air ) plinary Barracks. 
Dase, California. ) 

HOLDING by the BOA.RD OF REVIll'l 
BAUGHN, 0 1Blt.1.EN and SPRIHGSTON, Judge Advocates 

l. The record of trial in t,he case of the soldier named above has 
been examined by t,he Board of Review. 

2. The accused was tried upon t,he following Charge and Specificavion: 

CHARGE: Violation of the 58th Artie.Le of War. · 

Specification: In tha:t, Private Rex N. Ha.Ll., 41st. Airdrome Squadron 
(Personnel)(Provisional), 4th Airdrome Group (Provisional), 
Fairfield-Suisun .Anny Air Base, California, did, at Fairfield
Suisun Arrey Air Base, California, on or about 6 June 1946 desert 
the service of the United States and did remain absent, in 
desertion until he vra.s apprehended at Sacramento, California, 
on or about 23 May 1947~ 

The accused pleaded not guilty to the Charge and Specification, "h0V1ever, 
of the 61st Article of War and,.AWOL for the period as specified in the 

. Specification of t,he Charge, Guilty." Evidence of one previous conviction 
was int.reduced. He was sentenced to be dishonorably _discharged t.he service, 
to forfeit all pay and allowances due or 'to become due, am to be confined 
at hard labor at, such p.La,;:e as the reviewing authority may direct, for two 
years. The reviewing authority approved ~he sent.ence,desien,ated t,he Bramh 
United States Disciplinary Barracks, Camp Cooke, Lompoc, California., as 
the place of' confinement and forwarded the record of tria..1. for action 
under Art,icJ.e of' War 50!. · 

3. Th& period of accused's absence ~1thout leave is es'tabJ.ished by 
his plea of guilty under ArticJ.e of War 61. and by competent evidence (R•. 7, · 
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Pros. Ex. A; R. 8, -Pros. Ex.- c), and the court was justified in inferring,, 
an intent to desert.from the length of absence and the circ~es thereof 
as shown by the evidence. The only question requiring discussion is 
whether the evidence shows that the desertion was terminated by appre
hension.~·;: If',it doe13 not ..so. show., 1,the sentence to two'.years confinement 
;is:ex9essive;.::Jrara~}.104~/MCMl928}; .: ; 

4. ,,.'.l'he .record of •trial.is. replete with incompetent an:l redundant 
matter:.~.~ the~op1.y:_evidence- of the prosecution pertinent' to· the manner 0 .r : · • 

of termination (;: onsists- of, t.he, following exhibits and .testimoey: ' .- · 
.... ,y;_t'!.:1:_.._.:J L.i':::. ,, ... ,:~-;: 1::r' ---,,. ,'"''.'.~1, ·; --.,..-·-.--~_~1} ,.,(·.·.:··'.· 

.,.;:~,:,:a• "'Teletype.m.essage,dated 27 May 1947, from Crnmnanding Officer,·· 
Mather FieJ.d,· California., ·..to Commanding Officer, Fairfield-Suisun Army : · · · 
Air Base, si;ating in substance that accused was returned to military·, · 

~ control 24 May 1947 (R. 8, Pros. Ex. c). 

b. Extract copy of 'paragraph- l, Special Orders No. 140, 28 
May 1947, Head.quarters., Eastern .Pacific Wing; Paoific·'Div.ision, Air 

· Transport Command.,; FairfieJ.d.-Suisun: Army'Air'. Base·; stating that accused 
•having been app and. conf at Mather Field., Calif., is placed on DS to 
4th Airdrome Gp (Prov)., this st.aiion; eff 24 May 47." (R. 8., Pros. Ex. 
D) . 

I. '·:•,: 

. c. Mr. Leslie o~., a police official of the City of Sacramento., 
was qualified as a fingerprint. expert am testified., in pertinent sub
sta.n:::e,:.,that on:~25_·,November i94b he: took:the :fingerprints of' a man who 
gave the .name of Lester Elmer Bl.air; that on o January- 1947 the same man 
,was fingerprinted, giving the, .name·i of'. Rex Nelson ·Hall; that on 7 July 
1947, tl;le accused was fingerprinted; that comparison of the three sets 
of fingerprint.a: (photostatic..copies o£- which were admitted in evidence 
(Pros. Rx; -~,l.,K,L)); discloses ·they are ·those :of the same person. On 
14 January''._1947 _the Witness was notified ·by the FBI that accused was 
wanted by military authorities and about ten·days, previously a hold 
order passed through his bands. (R. 10-l.2) (The wit.ness was also briefly 
questioned as to certain unidentified hearsay notations; apparently 
indicating accused's ~ecord of civilian arrests, on Prosecution Exhibits 
J., K and L (R. 11,12). The examination in connection with the notations 
was so. unintelligible and -improper_ that it.~ is not set out herein or 
i'urther,,considered.)_--,. '; .., :..·_,,.,,;:.,.. ·- .. , - . , 

: .5. The accused ·~l~cted to remain sil~nt and n~ evidence was intro
duced by the defense (R. 12). 

6. Accused's plea o£ guilty of the 116J.st Articl.e of-War and AWOL 
for the period as specified in the Specification of the Charge• was 
ina.rtfu1 in that it was not ma.de by the customary appropriate exceptions 
and substitutions (pp. J,48,149, TM 27-255)., and the court might properly 
have required the accused to amend the plea for purposes of clarification• 

• 
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However., as the plea st.ands., it admits only that ac~used was absent· 
-v,ithout .leave tor the period alleged and excludes any admission as to 
the manner o:r termination. · · 

7. The statements with respect to apprehension in the teJ.etype 
message (Pros. Ex. C} am the special orders (Pros. Ex. D} referred to 
in paragraph tour or this holding are manifestJ.y hearsay and therefore 
incompetent to prove ·t.he ma.mer or t.ermination or accused's absence (See 
sec. 395 (18}., Dig Op JAG 1912-40}. Care:f'ul examination o:r the testimocy 
of Mr. Cox throws no light on the manner ot termination. It is true 
that it my be surmised from the tact that fingerprints were taken that 
accused-was on at least two occasions in the custody of Sacramento police., 
but whether he came into such custoey- by surrender or apprehension and 
whether he was turned over by them to military authorities is not disclosed. 

8. It follows· trom the foregoing that the evidence or plea does not 
show' that the desertion was terminated by apprehension. Therefore., the 
desertion must be considered to have been terminated in a manner unlmown 
and to be punishable as desertion after an absence of more than sixty
days., terminated by surrender (CM 323397, TerVree; CM 155103., Dig Op JAG 
1912-40, sec 416(7); CM 160766., Dig Op JAG 1912-40, sec 416(15); CM 
236914, 2 Bull JAG 270). 

9. For the reasons stated., the Board of Review holds the record ot 
trial .legally sufficient to support only so much o:r the findings as 
involve findings of guilty ot desertion tor the period alleged., terminated 
in a manner unknown., and only so much of the sentence as provides :ror 

·dishonorable discharge., total forfeitures am confinement at hard labor 
tor one and one-half years. 

~~ 1 M ~, Judge Advocate 
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JAGV CM 324779 1st Ind 

JAGO, Dept. of the Arrey, \lashington 25, n.'c. 

TO: The Commanding General, Eastern Pacific Wing, Pacific Div:si.on, 
Air Transport Cormna.nd, Fairfield-Suisun Army Air Base, California. 

1. In the case of Private Rex N. Hall (38206229), 41st Airdrome 
Squadron (Personnel)(Prov), 4th Airdrome Group (Prov), Fairfield-Suisun 
Army Air Base, California, I concur in the foregoing holding by the. 
Board of Review and recommend that only so much of the finding of guilty 
of the Specification be approved as involves'a finding of guilty of 
desertion at the time and place and for the period alleged, terminated 
in a ma.rmer unknown, arrl that only so much of the sentence be approved 
as provides for dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for one 
and one-half years. Upon taking such action you will have authority 
to order execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office, t.hey should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate attach
ing copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub-
lished order, as follows: · 

/ 

(CM 324779) • 

'l'H01.1'A.S H. GREEN 
1 Incl Major General 

Record of trial The Judge Advocate General 
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• IlEPARTMEm' OF TIE ARMY 

In the Office of The Judge Advocate General 
. Washington 25, D. C. 

JAGH - CM 324790 

UNITED STATES ) UNJTED S'l'ATES COISTAB UURY 
) 

v. ) Trial by G.C.M• ., convened at · 
) Regensburg., Germany, 26 June 

First Lieuterant HA.RRY A. ) and 12 September 1947. Dis
WILLYARD (0-1.307600), ) missal and a fine or Five 
Infantry ) Hundred ($500.00) Dollars 

OPINIO!i of the BOARD OF REVlEW 
HOl'TE.r-STElN, 0 1BRIEN1 and LYNCH, Judge Advocates 

1. The Beard of Review has examined the record or trial in the case 
or th9 officer named above and submits this, its opinion, to The Judge 
J.dvocate General. 

2. J.ccused was tried upon the following Charge and Specifications. 

CHARGE It Violation of tn, 85th .lrticle of War. 

Specifications In that First Lieutenant Harry .l. Willyard, 
Headquarters and Headquarters Troop, 94th Constabulary 
Squadron., was at Orsbon Barracks, Weiden, Germany, on 
or about 1130 hours, 31 May 1947, found drunk while on 

• duty as custodian of Headquarters Troop, 94th Constabulary 
Squadron., payroll. 

CHARGE IIa Violation of the 96th Article of War. 
{Stricken on motion by the defense). 

Specifications (Stricken on motion by the defense). 

He pleaded not guilty to, and was found guilty of, Charge I and the Speci
fication thereunder. He was sentenced -to be dismissed the service and to 
pay to the United States a fine of Five Hundred ($500.00) Dollars. No 
evidence of pi-evious convictions was introduced. The reviewing authority 
appi-ored the sentence and forwarded the record of trial for action under 
Article of War 48. 



3. The evidence far the prosecution is substantially as followsa 

.A.ccused was "Class A Finance .lgent" for Headquarters Troop, 94th 
Constabulary Squadron (R 6-7) • .A.t about 0820 hours, 31 May 1947, his 
Commanding Officer; First Lieutenant Walter F. Fagan, directed him to 
go to Grafemroehr "and pick up the p,.yroll" {R 7). it the time accused 
appeared normal (R 9). Private First Class A.dam A. David, who ,ras de
tailed to drive for accused, reported to him in front of headquarters 
billet (R 12). .A.ccused, who had a bottle with hila, got in the jeep 
slowly and"had the odor of liquor on his breath (R l,;). Shortly before 
reach~ Grafemroehr accmied and David had a drink out of the bottle 
(R 13). David believed it contained English gin (R 14). When accused 
walked into the finance office at Grafemroehr he had the appearance of 
being very sleepy. He sat down all right, talked intelligently, but 
was slow in counting his money (R 10). First Lieutenant Warner L. 
Dickman, the disbursing officer, had accused sign a receipt; (WD !GO 
Form 14-48) (R ll, Pros Ex l). Lieutenant Dickman did not consider 
the signature to be a very good one and had accused sign the receipt 
;.gain (R 10). While retut"ning from Grafenwoehr accused and David had some 
more drinks from accused's bottle and on their return there was "about one 
inch left" in the bottle (R 14). At approximately eleven o'clock in the 
morning Lieutenant Fagan received a call from his first sergeant that bis 
pi-esence was needed at .the motor pool. When Lieutenant Fagan reached the 
motor pool ha found accused sitting in a parked 11quarter-ton" with several 
enlisted men and some German employees aroum. Accused was conversing 
with the driver or the jeep and talked with difficulty• As to accused's 
appearance Lieutenant Fagan testifieds . 

"The front of his trousers was wet; the bag that con
tained the money was wet; there was saliva running out the 
corner of his mouth, and his face ns pale. I could smell 
alcohol on his breath". (R 7). 

Lieutenant Fagan had accused accompany him to Major .A.rnold's office. 
Going up the stairs accused sagged three or four times but "made it on 
his own power by holding on to the rail" (R 7). In the opinion of Lieu
tt:1nant Fagan accused was drunk (R 9). Major Arnold observed that accused's 
uniform was disheveled and out or position. Because of accused's actions, 
his manner of speech and appearance, and the odor of alcohol on his breath 
Major .A.rnold was of the opinion that accused was drllllk (R 15). :Major 
.A.rnold placed accused in arrest and wa.s quite sure that accused under
stood the order although he was drunk (R 18). On examination by the court 
Major Arnold testified that accused wa:: not in fit condition to pay the 
troops that day (R 20). 

4. Evidence for the defenses 

After being apprised of his rights as a witness accused elected to 
remain silent and no evidence was introduced by the defense. 
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5. Accused was found guilty. of being found drunk while on duty as 
· ·c~todian of_ a payroll. The evidence shows that on 31 March 1947 accused, 
who was Class A Finance Officer for his unit, was directed by his com
manding of.ficer to pick up the unit I s payroll. During the course of his 
errand accused had a number of drinks from a bottle containing nEnglish 
Gin". On his return his commanding officer found him in an intax:icated 
condition in the unit area in possession of the payroll. His trousers 
were wet, saliva was running out of the earner of his mouth, and the 
odor of alcohol was on his breath. Two officers expressed tm opinion 
tho.t accused was drunk and one of them testified that accused was not in 
a fit condition to pay the troops. 

"Any intoxication which is sufficient sensibly to 
impair the rational and full exercise of the mental and 
physical faculties is d.r.unkenness within the maning of 
the Article of War" ffi21 (k'CM 1928, par l45). 

That accused's faculties were so impaired by intoxicating liquor and that 
he was on duty as alleged is conclusively shown by the evidence. 

6. Accused was originally sentenced to pay to the United States a 
fine of $500.00. The finding of guilty of the Specification upon which 
the sentence was based involves finding that accused was on that oc
casion drunk on duty in time of war. A sentence to dismissal was, there
fore, mandatory upon the court under ArticJe of War 85, · and since the 
original sentence did not include dismissal it was null and void (I Bull 
JAG 275-277). The reviewing authority returned the record of trial to 
the court for proceedings in revision with instructions to reconvene, 
revoke its previous sentence.and.adjudge a sentence in conformity with 
the requirements of Article of War 85. Pursuant to the directions of 
the reviewing authority the court reconvened, revoked its former sentence 
and sentenced accused to be dismissed the service and to pay to the United 
States a fine of Five Hundred ($500.00) Dollars. The action of the 
reviewing authority in returning the record of trial to the court for 
proceedings m revision., and the action of the court in revoking its 1 

previous illegal sentence and in adjudging a legal sentence, were entirely 
proper (I Bull JAG 275-27?). 

7. Records of the Army show that accused is 29 years of age and 
married. He is a graduate of high school., and in his short civilian 
career was a pipe line worker. In 19.36 he enlisted in the Regular Army 
and had enlisted service until he was commissioned a second lieutenant 
on 9 January 1943. He was awarded th:! Purple Heart for a wound received 
in action in the European Theater in 1945. Since February 194.3 his ef
ficiency ratings have been as follows: "Very Sa.tisfactory" three times., 

11Excellent11 three times., and "Superior" twice. For the period 23 May to 
30 June 1947 he was rated as "Unsatisfactory". 
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8. The court was legally constituted and had jurisdiction of the 
r,erson and the offenses. No errors :injuriously affecting the substantial 
rights of accused were committed. The Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings of 
guilty and the sentence, and to warrant confirmation of the sentence. A 
sentence to diBillissal is mandatory and, in addition thereto, a sentence 
to pay to the United States a fine of $500.COris authorized, upon convic
tion of a wartilne violation of Article of War 85. 

,/%1/L . 
, Judge Advocate ~4*MJ~-~~""'-''MMl-2..............{~.......-ao:"--=-:....---' Judge Advocate 

_:;i:..w ...............'--------' Judge Advocate ____ .........61~,'~ 
(; 
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JAGH - Cil .324790 1st Ind 

JAGO, Dept. of the Army, 'ifashington 25, D. c. 

TO: The Secretary of the AJ:my 

1. Pursuant_ to Executive Order No. 9556, dated 26 11\'ay 1945, there 
are transmitted for your action the record of trial and the opinion of 
the Boa.rd of Review in the case of First Lieutenant Harry A. Willyard 
( 0..1307600), Infantry. 

2. Vpon trial by general court-martial this officer wa~ found 
guilty or being found drunk on duty in violation of Article of War 85 
(Chg I, Spec). No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service and t.o pay to the United States 
a fine of $500.00. The reviewing authority approvAd the sentence and 
forwarded the record of trial for action under Article of Yiar 48. 

3. A summary of the evidence may be found in the accompanying opin
ion of the B~rd of Review. The B~rd of Review is of the opinion t.h~t 
the recoTd of trial is legally sufficient to support the findings of 
guilty and the sentence and to v:arrant confirmation of tre sentence. 
concur i...-i that opinion. 

Accused was "Class A Finance Officer" for Headquarters Troop, 94th 
Constabulary Squadron. On ,31 ~arch 1947 he was found in the Headquarters 
Troop area in an intoxicated condition and in possession of t!-le t.roop pay
roll. The front of his uniform was wet, saliva was running out the corner 
of his mouth, he walked with difficulty, and there was an odor of alcohol 
on his breath. Two officers who saw him testified that in their opinion 
accused was drunk, and one of the officers further testified that accused 
was not in fit condition to pay the troops that day. 

The original sentence adjudged br the co\.irt in th:ts case was to pay 
to the United States a fine of $500.00. This sentence was illegal in 
that it did not include dismissal which is mandatory upon conviction of 
a 7"'.:.rtiwe violation by an officer of Article of War 85. BJ, direction of 
the reviewing authority +.he court reconvened anc. revoke<! the illegal sen
tence. Thereafter the court sentenced accused to be dismissed the sc~~ice 
and to pay to t,he United States a fine of $500.00. 

4. Accused is 29 yea.rs of age and married. He is a graduate of high 
school and as a civilian was a pipe line worker. In 19.36 he enlisted in 
the Regular Army and had enlisted service until he was commissioned a 
second lieutenant, on 9 January 194,3. He was awarded the Purple Heart for 
a wound received in action in the European Theater in 1945. Since February 
194.3 his efficiency has been rated as follows 1 "Very Satisfactory" three 
times, "Excellent" three times, and "Superior" twice. For the period 23 
May.to ,30 June 1947 hens rated &S "Unsatisfactory.« 
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5. I recommend that the sentence be confirmed but that $250.00 of 
the fine imposed be remitted, and that as thus modified the sentence be 
carried into execution but that the dismissal be suspended during good· 
behavior. 

6. Inclosed is a form of action designed to carry the foregoing 
recommendation into effect, should such recommendation meet with your 
approval. 

,. 

2 Incls 
1 - Record o! trial 
2 - Form of action 

( GCllO 72, DA., 2 Dec 1947)• 

THOMAS H. GREEN 
Jlajor General 
The Judge Advocate Gel13ral 
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DEPARTMENT OF 'lliE ARMY 
In the Office of The Judge Advocate General 

Washington 25., D. c. 

JAGN-CM 324802 

UNITED STATES ) FIFTH ARMY 

v. 
} 
) Trial by G.c.u•., convened at 
) Fort I.eavenworth, Kansas., 20 

General Prisoner· JOHN L. ) June 1947. Dlshonorable dis
O'BRIEN. ) charge am confinement .for ten 

) (10) years. Di.sciplinary Bar
) racks. 

HOLDING by the BOARD OF REVUW 
JOHNSON., ALFRED and BRA.CK., Judge Advocates 

1. The record o:f trial in the case of the general prisoner named 
above has been examined by the Board o! Review. 

2. Accused was tried upon the :following Charges and Specifica
tions: 

CHARGE I: Violation of the 69th Article of War. 

Sped.fl.cation l: (Ili.sapproved by Reviewing Authority). 

Specification 2: In that General Prisoner John L. O'Brien., 
while enroute llllder anned guard, .from Fort Wayne., Michigan., 
to Fort Leavenworth, Kansas, did, in the vicinity o:f 
Sibley., Missouri., on or about 17 DecE111ber 1946 by force 
and violence .free bimBelf' .from the control o:f bis guards 
and escape from the train on which he was being trans
ported. 

CHARGE ll: Violation of' the 9Jrd .Article of War. 

Specification: In that General Prisoner John L. O'Brien, 
did., at Kansas City., Missouri., on or about 17 Decem
ber 1946., by :force and violence and by putting him in 
:fear, :feloniously tak:~.i steal and carry nay from the 



( ~'A'•. Cfbti') 

person of Mark Stonner, one pair of shoes of some 
value. · 

CHARGE III: Violation or the 96th Article of War. 

Specification: In that General Prisoner John L. O'Brien., 
did., in the vicinity or Camden., Missouri.., on or about 
17 December 1946, by force and violence and by putting 
him in fear with a loaded pistol., unlawfully kidnap 
and abduct Mark Stonner., and wrongfully .force the said 
Mark Stonner to drive him into Kansas City., Missouri, 
in the truck of the aforesaid Lr.ark Stenner. . 

Accused re.fused to plead (stood mute) to all Charges and Specification. 
He was found guilty of all Charges and Specifications and was sentenced 
to be dishonorably discharged the service, to forfeit all pay and allow
ances due or to become due, and to be confined at hard labor for ten years. 
The reviewing authority disapproved the .finding of guilty of Specification 
1 of Charge I, approved the sentence., designated the United States Dis
ciplinary Barracks, Fort Leavenworth., Kansas, as the pl.ace of confinement, 
and forwarded the record of tria.L for action under Article of War 5~. 

3. The record of tria.L is legally sufficient. to support the findings 
of gui.Lty of Specification 2 of Charge I, Charge I., Charge ll and its 
Specification and Charge III., and to support the sentence. The only 
question requiring consideration here is whether the record of tr.Lal: is 
lega.1.l.y sufficient to sustain the finding of guilty as to the Specifica
tion of Charge III. Only the evidence relating to the offense alleged 
in the Specification o.f Charge Ill will be hereinafter summarized: 

4. The only testimony introduced as to this matter by either the 
prosecution or defense is the testimony of Mark Stormer which may be 
summarized as follows: 

On the morning. of 17 December 1946 at about 0900 hours the 
accused approached Mr. Mark Stenner at his farm home at Camden, Missouri 
(R. 13). The accused mentioned getting to Kansas City and Mr. Stonner 
informed him ha could catch a train at 1130 hours at Camden, a mile and 
a quarter away. The accused said, "There's a better way than that," 
and opening his overcoat drew a revolver., pulled the hammer back, and 
pointed it at the witness (R. 13). The accused than ordered Stenner to 
"drive him in the truck." Both men entered the truck and the accused 
laid the gun dO'Wll beside him pointed toward Stonner (R. 14). They pro
ceeded to Kansas City. At the n6th Street stop light" in Kansas City 
the motor of the truck stalled and the self-starter locked. The ac
cused then forced Stonner to exchange shoes with him., put the revolver, 
which he had kept pointed at Stonner nat all times" back in his over
coat_ and left (R. 14). Mr. Stonner was able to see that the gun was 
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loaded and did not feel at any time during the trip that he could have 
refused to take the accused any farther (R. 14., 15). 

5. From the language employed in the Specification it is obvious 
that it was intended to charge the accused with the offense of kid
naping. This offense may be charged under the 96th Article of War as 
a crime not capital or as conduct of a nature to bring discredit upon 
the military service. In order to sustain a conviction of the crime of 
lddnaping, however, the Specification must allege and the evidence prove, 
either that the offense charged was a crime at common law or that it vio
lated the criminal law of the United States or the law of the State in 
which the offense occurred., in this case the State of Missouri. 

At common law it was generally held that the essential element 
of the offense of kidnaping was the tald.ng of the victim i'rom his own 
country., or state., to another country (51 CJS., P• 431; CM 265225, Conrad 
et al 2 4 BR (NAT0-M.r0) 105). Title 18, United States Code., Section 
408a, commonly- known as the "Lindberg Act, n denounces kidnaping, but only
when it involves transportation of a person in interstate or i'oreign com
merce. Section 408b thereof defines "interstate or foreign commerce" as 
"transportation from one State, Territory, or the District of Columbia, 
to another State,·Territory, or the District of Columbia, or to a i'oreign 
country, or from a foreign.<:ountry to another State, Territory, or the 
District of Columbia." In this case, since the Specification alleges and 
the evidence shows that the entire incident occurred within the State of 
:Missouri; the offense as alleged and proven does not include this es
sential element of transportation across the State or national boundaries 
common to both common law and t~ Federal Statutes. 

The Revised Statutes, Missouri, 1938, Sections 4414 and 4415 
provide in pertiment part as follows: 

"Sec. 4414 Kidnaping tor ransom. If any person or per-
sons shall willfully, without lawful authority, seize., confine, 
inveigle., decoy, kidnap .or abduct or take or carey nay- by- any 
means whatever or attempt so to do, any child of any age, or my 
person or persons and attempt or cause such child or person or 
persons to be secretly confined against their will, or abducted 
£or the purpose and l'd.th the intention of causing the father or 
mother or other relative of the person so abducted or anyone else., 
to pay or offer to pay any sum as ransom or rElll'ard for the return 
or release of any such. child or par son or persons., said person 
or persons so guilt'J of the above mentioned acts or act, shall, 
on conviction, be punished by death or imprisonment in the 
penitentiary not less than five years.***" 

11Sec 4415 Kidnaping. If 'any person sha.11, willfully- and 
without lawful authority, forcibly seize, confine, inveigle, 

3 

http:NAT0-M.r0


(370) 

decoy or kidnap any person, 'With intant to cause such per
son to be sent or ta~en out of this State, ·or to be secretly 
confined within tha same against his will, or shall forcibly 
carry or send such parson out of this state against his will, 
he shall., upon conviction, be punished.by illi)risonment in 
the penitentiary not exceeding ten years.***" 

It therefore appears that an essential element of the offense 
of kidnaping under the Missouri Statutes is the seizing of the person 
of another either for ransom or w1th intent to transport such person 
.from the state or to secretly confine him within the State. It is 
obvious tliat none of these elements of the offense were proved by the 
evidence introduced in this ease. However, accused's conduct, as al
leged and proven, excepting the words "kidnap and abduct," is clearly 
conduct of a nature to bring discredit on the military service in vio
lation of Article of War 96. 

6. For the reasons stated above the Board of Review holds the 
record of trial legally sufficient to support the findings of guilty 
of the Specification o:r Charge III., except tlle words "kidnap and ab
duct Mark Stonner," and 11tha said," and legally sufficient to support 
the findings 0£ guilty 0£ all other Charges and Specifications and the 
sentence. 

Judge Advocate. 

< ,Judge Advocate. 
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JAGN-<:M 324802 1st Ind 
JAGO., D3pt. of the Arrrry., Washington 25., D. c. 
TO: Commanding General., Fifth Army., Chicago 15., Illinois. 

1. In the case of General Prisoner John L. O'Brien I concur 
in the holding by the Board of Review and recommend that so much 
of the finding of guilty of the Specification., Charge III., be disap
proved as involves a finding of guilty of the words •kidnap and ab
duct Mark Stonner.," and the "WOrds "the said." Upon taking such 
action you will have authority to order the execution of the sen
tence. 

2. When copies of the published order in this case are for
warded to this office., they should be accompanied by tm foregoing 
holding and this indorsement. For convenience of reference and to 
£acilitate attaching copies or the published order to the record in 
this case., please place the file number of the record in brackets 
at the end or the published order., as follows: 

(CM .324802). 

J . ' 

~~---) 
1 Incl THOMAS H. GREEN 

Record of trial Major Gener al 
The Judge Advocate General 
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IBPARI'i.}.;m' 01" THE ARl.:Y 
In the Office of The Judge Advoce.te General 

· iiashi!l8ton 25, D. C. 

JAGH - CH J24S'05 

UNI'T'E.:D STATES \ PHILIPP DES ....-q,YUKYllS CCY..1'.'ANDI 

' 
v. ~ Trial by G.C.M,, convened at 

Headquarters PHILRYC01;, APO 
Private First Class EiJUARLO )' 707, 10 June 1947. Reduction 
GATCP.ALJ..\.N (10327169), 1667th ) to the grade of Private and 
Engineers Utilities Detachment ) forfeiture of sixteen ($16) 
(PS), 1191st Engineer Base L'e ) dollars per month for three 
pot (PS) ) (3) months 

OPINION of the BOA.?..D OF Ri:VJEW 
HorTEl'Bl'EIN, O'BP.IF.N, and LYNCH, Judge AdvocatM 

l. The record of trial by gereral court-martial in the case of the 
above-named soldier r'8.S been examined in the O±'fice of The Judge Advocate 
General and there found legally insufficient to support the findings and 
sentence. · The r~cord has now been exa..'!lined by the Board of Review and 
the Soard submits this, its opinion, to The Judge Advoca~e General. 

2. 4ccused was tried upon the folloWing Charges and Specifications 1 

. 
CHARGE I: Violation of the 93rd Article of War (Finding of 

not guilty). 

Specification: (Finding of not guilty). 

CHARGE II: Violation of the 94th Article of War. 

Specification: In that, Private First Class Eduardo Gatchalian, 
1667th Engineer Utilities Detachment, 1191st Engineer Base 
Depot (PS), did, at the 1191st Engineer Base Depot, Quezon 
City, Philippines (APO 90'.J), on or about l March 1947, 
knowingly and willfully apply to his own use, one truck, 
3/4 ton weapons carrier, of a value in excess of ~50.00, 
property of t,he linited States, furnished and btended for 
the military service thereof. · 
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He pleaded not guilty to Charge I and its Specification, guilty to Charge 
II and the Specification thereunder and was found not guilty of Charge I 
and its Specification, of the SpecHication of Charge II: Guilty., except 
the words "knowingly and willful}¥ apply to h:Ls own use, 11 and substituting 
therefor., "without authority, wrongful}¥ take and carry away.," of the 
excepted words, not guilty, of the substituted wore~ guilty and not guilty 
of Cr-,arge II, but guilty of violation of the 96th Article of War. No 
evidence of previous convictions was introduced. He was sentenced to be 
reduced to the grade of private and to forfeit sixteen ($16) per month 
for three (3) months. The reviewing authority approved the sentence and 
ordered it executed. The result of the trial was published in General 
Court-Martial Ot'ders No. 178, Headquarters Philippines-Ryukyus Cormna.nd, 
APO 707., 4 August 1947. 

3. Accused was charged with misapplication of the property alleged., 
in violation of Article of War 94. The court by exceptions and substi
tutions found the accused not guilty of misapplication under Article of 
War 94 but guilty of a violation of Article of Wor 96 in that he did 
11lfithout a.uthority wrongfully take and carry away" the property alleged. 
The only question presented for consideration is ~hether the offense of 
which accused was fou~d guilty by the court, was a lesser offense., neces
sarily included in that charged. 

The controlling principle in the determination.of the propriety of 
the substitution of an included offense by a court-martial is found in 
the following extract from pu-agrc1.ph 78£, Manual for Courts-Martial, 1928, 
pag~ 65 (s~e also T~ 27-255., par 106): 

...
"lesser Included Offense--Ir the evidence fails to 

prove the offense charged but· does prove the COill!llission 
of a lesser of'!ense necessarily included in that charged 
the court may by its findings except appropriate words, 
etc., of the specifications, and, if necessary, substitute 
otrers instead, finding the accused not guilty of the 
excepted matter but guilty of the substituted matter
* * *'' (Underscoring supplied). 

In CM 316917, Morrison, (6 Bull JA.G 12) in commenting on the opinion 
of the Board of Review, The Judge J.dvocate General by first indorsement 
stated a 

I 

"The true test as to whether an offense found is 
_included in that charged, is that the offense found is 
included only if it was necessary to the proof of the 
offense charged to prove all elements of the offense 
~ 1 (Underscorjng supplied). 
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In applying this test to the question at hand it is first·necessary to 
determine what are the necessary elements or proof to support a charge 
of misapplication under Article of War 94. Paragraph 150,!, N.anual for 
Courts-Martial, 1928, page 185 provides: 

"Proof*** Misappropriation and misapplication.-
. (a) That the accused misappropriated or applied to his 

own use certain property in the manner alleged (b) that 
such property belonged to th! United States and that it 
was furnished or intended for the military service there
of, as alleged, (c) the facts and c:l.rcumstances of the 
case indicating that the act of the accused was willfully 
and knowingly done, and (d) the value of the property, as 
specified. 11 

In the instant case the court found that the accused did, llvrithout authority~ 
wrongfully take and carry away one truck, three quarter ton weapons car
rier, of a value in excess of $50, property of the United States, furnished 
and intended for the military service thereo:f.11 (Underscoring supplied) • . . 

In applying the test set fortn above, one of the elements of the 
offense found in. the present case is that accused, without authority, 
wrongfully took and carried away th! vehicle described. Hence, it must 
be detennined whether this element is one necessary to the proof of t.he 
ofrense charged. 

In CM 243287, ~, 27 BR 321, it is stated, 

"The Boord of :Review is of the opinion that an accused 
may be guilty of either misappropriation or misapplication 
of property, whether he was in original lawful possession 
thereof or obtained it by trespass***• It is believed 
that Congress desired to provide less restricted offenses, 
along with larceny and embezzlement, to cover those cases 
where a person subject to military law makes wrongful and 
unauthorized U:1 e of Government property devoted to the mili
tary service, without regard to whether such person obtained 
control of. tm ro rt ri htfull or wro ful " (Under
scoring supplied • 

In CM 318499, White et al the Board of Review in commenting on the 
decision in the Poole case stated, 

"In view of the Poole case which has been consistently 
followed by the Board of Review in recent years we are of 
the opinion that misappropriation of military property d.s 
incidental to larceny, embezzlement, misapplication, wrong-. 
fUl selling and wrongful disposition of military property. 
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It does not follow, however, that it is an o1'fense neces
sarily included in the other offenses denounced by the 9th 
subparagraph of Article of War 94. The indivisible and 
unexpungeable elements of larceny are a taking and carry
ing away by trespass. In misappropriation, the devotion 
to an unauthorized purpose, it is immaterial whether the 
initial taking is by trespass or not, or t.1-1at there be any 

· taking at all. Thus all types ot misappropriation can not 
be included in larceny, since_ misappropriation JM.y involve 
wrongful dealines with property which are in no way con
nected with larceny" (Underscoring supplied). 

It may thus be concluded .frora the opinions cited t},.at either the 
offense of misappropriation or that of misapplication~ be committed 
by acts which are in no way connected with taking by trespass, and 
where _the taking of the property was rightful or wrongful, or where 

· "there is no taking at all. A necessary corollary to this conclusion 
is that the ele:rr:ent contained in the offense found, nan:ely, that ac
ct:.Sed 11did, without authority wrongfully take a?ld carry away" the 
property alleged, is not an element necessary in provlng the .offense 
charged. Therefore the offense found is not a lesser included offense 
of the offense charged. 

4. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally '_insufficient to support the findings 
of guilty and the sentence. 

, Judge Advocate it'~ , Judge Advocate 

(/1· £
1--,},...'di.-~..__-,~-·~f-1tc/4~.._..l__. ___, Judge .ldvocate 
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JAGH - CM 324805 1st Ind 

J.A.GO, Dept. ot the J..rmy, Washington 25, D. c. t. " 

TOa The Secretary ot the An.ry 

l. Herewith transmitted tcr your action under Article of War so½ 
as' amende.d by the act of 20 August 1937 (50 Stat. 724; 10 me 1522) and 
Executive Order No. 9556, dated 26 May 1945, is the record of trial in 
the case of Private First Class Eduardo Gatchalian {10327169), 1667th 
Engineers uti,lities Detachrent {FS), 1191st Engineer Base Depot {FS). 

2. I concur in the opinion of the Board ot Review and recommend 
thlt the fi:ai~s of guilty and the sentence be vacated, that all rights, 
privileges, and property of which accused bas been deprived by virtue of 
said sentence be restored. 

3. Inclosed is a form of action desjgned to carry into effect these 
recommendations; should such action meet With your approval. 

2 Incls 
l - Record of trial 
2 - Form of action 

--~-------------------------------
( 'GCMO 52,. DA., 19 Nov l<;li7) • 

THOW H. GFEEN 
Maj or Geil!ral 
The Judge Advocate General 





----------------

HAR DEPART~m-rr 
In. 'ffice of The Judge Advocate 

',Iashington, D.C. 

JAGQ - CM 324853 

UNITED STATES ) 
) 

v •. ) 
) 

Captain ) 
HERBERT A. F'OLLARD ,· JR. ) 
(0.-674850), ) 
Staff and Administrative ) 
Reserve, Headquarters ) 
Replacement Training Center, ) 
1262d Area Service Unit, ) 
Fort Dix, New Jersey ) 

al 
(379) 

FIRST AIU£Y 

Trial by G.C.M., convened 
at Fort Dix, New Jersey, 
18, 19, 23-26 June 1947. 
Dismissal and confinement 
for one (1) year and six 
(6) months. 

HOLDING by the BOARD OF REVIEiil 
JOHNSON, SCI-iENKEN and KANE, Judge Advocates 

· l. The -record of t;i'a.i in the case of the above named officer has 
-been. examined by the Board of Review and the Board submits this, its 
holding., to The Judge Advocate General. 

2. The accused was tried, upon the following Charge and Specification: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Captain Herbert A. Pollard, Junior, Head-_ 
quarters Replacement Training Center, 1262d Area Service Unit, 
First Army, Fort Dix, New Jersey, did, at Fort Dix, New Jersey 
on or about May 7, 1947, being then and there intoxica\ed, 
while driving a motor vehicle in a careless, reckless, and 
negligent manner, feloniously and unlawfully inflict bodily 
injuries on one Frank B. 1u.ngen from which injuries the said 
Frank B. Mingen died on May 15, 1947. 

Accused pleaded not guilty to the Charge and Specification. He was found 
· guilty of the Charge and guilty of the Specification except the words, 
"being then and there intoxicated. 11 No evidence of previous convictions 
was introduced. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor for one year and six months. The reviewing authority approved only 
so much of the findings of guilty of the Specification and the Charge as 
involved a finding of guilty of unlawfully inflicting bodily injuries on 
one Frank B. Mingen, while driving a motor vehicle in a careless, reckless, 
and negligent manner, at the time and place alleged, from which the said 
Frank B. Mingen died on 15 May 1947, in violation of the 96th Article of 
War. He approved qnly so lllllch of the sentence as provided for dismissal 
from the service and forfeiture of all pay and allowances due or to 
become due and forwarded the record of.trial for action under Article of 
War 48. '? 

http:intoxicated.11
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3. Inasmuch as the Board holds that there was prejudicial error 
in the trial, the evidence need not be summarized. • 

4. During the cross-examination by the prosecution of Captain 
Doty, a defense witness, special defense counsel objected to a question 
by the trial judge advocate and when the law member overruled the 
objection the following took place: 

11DEFENSE COUNSEL: At this time the defense would like to have the 
third trial judge advocate qualified in this case as being a member 
of the court. 

PROSECUTION: If the court please, any action that the prosecution 
takes is still the action of the prosecution and meets with the 
final judgment of the prosecution. 

No objection was made to anything the defense has done 
with respect to the preparation of their case, and I can see no 
reason why the defense should make any objection to what means the 
prosecution wants to use in deciding what questions to ask and other 
things of that nature. 

DEFENSE COUNSEL: Defense feels that if the appointing authority 
considered that two were not adequate for the trial judge advocate I s 
side of the case, they would have appointed a third. 

PRDSECUTION: The court is reminded that the prosecution made no 
objections to Capt. Brill sitting in with the defens~, did no~ even 
ask that Capt. Brill be qualified as such. It was felt that many 
questions which the defense might ask him were purely for instructional 
purposes relative to what questions the defense should or should not 
ask, knowing that in the last analysis it was the action of the 
defense. And so long as the questions themselves'are not objectionable, 
I can see no reason why the prosecution cannot use what means it feels 
are indicated. 

THE PRESIDENT: The court has noted that throughout this trial thus . 
far the defense has had seated in -its immediate section of the room 
an officer,· and has likewise noted that there has been seated in 
the section of the room adjacent to the prosecution an officer. Those 
officers have not been recognized by this court as official members 
of either the defense or the prosecution. 

The court has expected the defense and now expects 
the prosecution, each in turn, to handle its own case, and any con
sultations that either side might wish to have with officers who are 
not, officially connected ·with this trial should l?e held' at, let us 
say, the period of a recess and in that way assure that the case is 
not endangered. Those, then, are the instructions from this time on. 

DEFENSE COUNSEL: We further request that the third trial judge 
advocate remove himself from the table. I mean there is no reason 
to caution him not to participate, then have him participate in spite 
or the court's caution. 

-2-
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THE PRESIDE!lrr: This statement will be stricken from the record. 
There is no third trial judge advocate, therefore the remark.has 
no point. Spectators are pernp.tted in the room. 11 (R. 215-216). 

· It is obvious from that portion of the record of trial set forth 
·· above that during the entire tria1 an officer other than the regularly 
appointed trial judge advocate 'and assistant trial judge advocate sat 
at the prosecution's table,_ conferred with and assisted the personnel 
of the prosecution in the presentation of its case. Such officer was 
not on orders as a member of the prosecution and had not been sworn. 
While the defense did not object to his presence and participation in 
the trial until after the prosecution had rested its case nevertheless 
such participation by an unauthorized officer constitutes fatal err<?r• 

In CM-318089, Kn9the, 4 Bull. JAG 58, the Board of Review in a 
similar situation held that the record of trial was legally insufficient 
to support the findings and sentence, stating: 

110nly the convening authority can relieve or detail a member, 
judge advocate, or assistant judge advocate of a general court
martial (A.W. 11; par. 368(1), Dig. Op. JAG, 1912-1940), and it has 
been held that activity in a trial by an assistant trial judge 
advocate otherwis~appointed constituted fatal jurisdictional error 
(CM 113341 (1918),par. 368(1), Dig. Op. JAG, 1912-1940). It appears 
obvious that the same fatality must accompany activity on behalf of 
~he prosecution, in a trial, by a volunteer assi~tant who has not 
even the color of any official appointment. Such activity is an 
invasion of the right of accused to be protected during his trial 

. from the intrusion by one who is not properly a part of the court
martial duly convened to try him (CM 125676 (1919), par. 1417, Dig. 
Op~ JMJ, 1912-1920; CM 200734, Burns, 5 ffi 5, par. 368(1), Dig. 0:A,. 
JAG, 1912-1940). . --:- . 

Judge Advocate 

Judge Advocate 

< 
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JA~ - CM 324853 1st Ind 

YID, JAGO, Washington 25, D. C. 

TO: Commanding General, First Army, Governors Island, New.York, New York. 

1. In the case of Captain Herbert A. Pollard, Jr., (0-674850), 
Staff and Administrative Reserve, Headquarters Replacement Training 
Center, 1262d Area Service Unit, Fort Dix, New Jersey, I concur in the 
foregoing holding by the Board of Review that the record or trial is 
legally insufficient to support the findings and the sentence, and 
recommend that the findings of guilty and the sentence be disapproved. 

2. Upon taking the action recOJlllllended above you will have autnority 
under Article of Viar 50} to direct a rehearing. 

3. Vlhen copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be accom
panied by the foregoing holding and this indorsement. For convenience 
of reference please place the file number of the record in brackets at 
the end of the published order, as follows: ... 
(CM 324853) 

1 Incl •Record of trial THOMAS H. GREEN 
Major General 
The Judge Advocate General 

, 
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DEPAR'Jl{ENT 01'' THE ARMY 
Office of The Judge Advocate General 

Washington 25, D. c. 

JAGN-CM 324883 

UNITED STATES ) 1ST U. S. INF~RY DIVISION • 
) 

v. ) Trial by G.C.M., convened at 
) Nurnberg, Germany, l July 1947. 

Private VIRarL W. EWING ) Dishonorable discharge and con
(35489498), 3798th Transpor ) finement for three {3) years. 
tation Corps Truck Company ) Disciplinary Barracks. 
(Heavy), 122d Transportation, ) 
Corps Truck Battalion. ) 

HOLDING BY the BOARD OF REVIE,W
• JOHNSON, ALFRED and BRACK, Judge Advocates 

l. The record of trial in tr.e case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the. following Charge and Speci
fication: 

CHARGE: Violation of the 58th Article of War; 

Specification: In that Private Virgi.l w. Ewing,· 3798th 
Transportati.on Corps Truck Company (Heavy), then a 
mmber of Detachment 72, 3rd Replacement Depot, did, 

. at or near Marburg, Germany, on or about 10 July 1945, 
desert the service of the United States and did re
main absent in desertion until he was appr6bended at 
Nurnberg, Germany, on or about 3 April 1947. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due, and to be con
fined at hard labor for five years. The reviewing authority approved 
the sentence but reduced the period of confinement to. three years, desig
nated the Branch, United States Di.sci:plinary Barracks, Greenhave~, New 
York; as the place of confinement, and i'orwarded the record of trial 
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for action pursuant to Artie.le of War 50!. 
' 

•~ 3. T1'0 .only question to be considered is the propriety of the ac-
cuser acti.1,.J as defense counsel. 

4. The record c: f trial shows that the Charge was preferred by · 
Captain Theodore H. Watkins (R. 2, 4), acknowledged 30 April 1947, and 
served on the accused 25 June 1947. Captain Theodore H. Watkins was 
detailed 16 June 1947 as lll assistant defense counsel of the court 
which tried the accr."''ld. on the Charge (R. l). Of the defense staff 
regularly detailed..,.t.:,'-the court Captain Theodore H. Watkins and First 
Lieutenant Max R. Miller were present at the tr.i.al (R. 2). The re-
cord of trial shows that, upon being "asked by the trial judge advocate 
'Whom he desired to introduce as counsel, the accused then introduced the 
regularly appointed counsel excusing ~ or Mark Selsor Lref}llarly_ ap
pointed defense counsey and Second Lieu tenant Edward P. Sparks l_a. 
regularly appointed assistant defense counsei/"; and that "The defense 
was conducted by First Lieutenant Max R. Miller; the prosecution by 
First Lieutenant Robert T. Sprouse.•

I 

It appears from the documents accompanying the record of trial 
that in forwarding the Charge Captain Theodore H. Watkins stated, of 
the accused: 

116. In my opinion he should be eliminated from the 
service. 7. I recommend trial by general court-martial. 11 

A •statement• signed by Captain Theodore H. Watld.ns under date of' 3 May 
1947, al.so included among the accompanying documents, reads: 

"Private Virgil w. Ewing ASN 35489498 deserted the 
Service of the United States on or about 10 July 1945 
and remained!.!! in desertion until 3 April 1947 at which 
time he was apprehended by the l4ilitary Folice. 

11 Im-ing the short period of ti.me Ewing has been 
assigned to this unit, he bas been absent from formations 
on at least f'our occas~ions, indicating a complete dis
regard £or military discipline. 

"In view of the circumstances stated above, it is 
believed that Ewing would be a definite detrimant to the 
service if retained." 

Captain Theodore H. Watkins signed the record of trial as defense 
counsel (R. 35). 

5. It thus appears that Captain Theodore H. Watkins was both 
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accuser and regularly appointed assistant defense counsel. As.accuser 
and as accused's commanding officer he recommended that accused be 
tried by general court-martial and eliminated f'rc,m the service. As 
the senior assistant defense counsel present at the tr.ial of accused, 
in the absence of the regularly apJX!inted defense counsel, he purported 
to participate in accused's defense. The exact extent of such partici
pation does not appear in the record. 

In the case of CM 194200, Sanderson, 2 BR 12.5, accused was 
tried upon several charges and specifications. The defense counsel 
was the company commander of accused, the officer who signed and swore 
to the charges, and also v.as called and testified as a -wi mess for the 
prosecution. The accused testified in his o-.m behalf, substantially. 
admitting he had committed some of the offenses with which he was charged. 
The Board of Review held the record of trial legally sufficient as to 
those offenses actnitted by the accused in his. tes-t:,1.mony but legally in
sufficient as to all remaining charges and specifications because 11 the 
substantial rights of the accused were injuriously affected" by "note
worthy irregularities which compel this conclusion when considered to
gether and in conjunction with tl:e weakness of inculpatory evidence, 11 

listing, among other such "note,rorthy irregularities" the propriety of 
the accuser acting as defense counsel. The case was apparently one of 
first impression and the -~tter of the defense counsel was not analyzed 
or discussed at length, but it would appear that the Board considered 
the matter only as an "irregularity" without determining whether, if 
standing alone, it would require disai:proval of th.a findings and sen
tence in whola or in part. 

The matter was considered at length in CJ1 284066, Mejia, .5.5 BR 
241, 4 Bull JAG 334. In that case the accuser was also t."1-ie regularly 
appointed and acting defense counsel. At the commencement of the trial 
proceedings the attention of the accused was specifically invited to 
this .fact and he renlied: tlJ: wti.11 wish Captain Geist to be defense 
counsel." The Board of Review considered accused's statement of de
sire in this respect improvident and held that: 

"* * * it is the present purpose of military law to pro
vide an· accused not merely with defense counsel but with 
defense counsel not •disqualified or unable I for any 
reason I to perform his duties. 1 * * * the law forbids 
an accuser to purport to defend the man he has accused. 
For an accuser to serve in such inconsistent capacities 
is unfair to himself, unfair to the court, and a mockery 
of the requirement that he must serve the accused llith 
•undivided .fidelity' and by all 'honorable am legitimate 
means known to law. 1 Observance of these simple principles 
compel the conclusion that the record of trial is legally 
in.sufficient to sustain the findings of guilty and the sen
tence." 

3 
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In cases of si.mi.lar natura, in which the defense counsel or 
assistant defense counsel was also the investigating officer who recom
mezxied trial of the accused by general court-martial the Board of Review 
has held such impropriety to constitute fatal error (CM 316896, Mesquite, 
5 Bull JAG 332; CM 319176, Henry, 6 Bull JAG 58). In neither tbs Meequite 
caseror the Hanry case does it affirmatively appear f'rom the record that 
accused was appropriately advised of the exact nature of the situation 
respecting regularly appointed counsel, or that he particularly de-
sired and sought the :,ervices of such officer in preference to or along · 
with others, although in each case appears the usual form statement 
that accused stated he desired to ·be defended by the regularly appointed 
defense counsel and/or assistant defense counsel. · 

It is to be noted that such a s1 tuation was viewed by the 
Board of Review in the Sanderson case as a "noteworthy iITegularity, • 
in the Mejia case as fatal error regardless of the fact that accused 
was at least partially advised of the situation, and in the Mesquite 
and Henry cases as fatal error in the absence of some showing that 
accused had been adv1.sed or the situation, or that he expressed a 
clear desire to be defended by the o.fi'icer in question as opposed to 
a formalized acceptance of such officer when designated as defense 
counsel by the appointing authority. In this case it does not af
firmatively appear from tha record of trial that too accused was ever 
advised of the recommendations as to bis trial and disposition made by 
Captain Watson, or that prior to being asked his choice of counsel his 
attention was invited to the fact that Captain Watson was his accuser. 
Neither does it appear that accused, in expressing bis desires as to 
defense counsel, did more than accept the regularly appointed assistant 
defense- counsel offici~lly offered to him. We are of the opinion that 
such a state of facts comes clearly within the rule of law stated in the 
Mejia case and .followed in the Mesquite and H,mry cases, and that it 
constitutes fatal error. 

6. For the reasons stated the Board of Review holds the record of 
trial legally insufficient to support the i'indings of' guilty am the 
sentence. · 

Judge Advocate. 
,i 

_ __._(S=I,_C=K_,I=N"-Q"""'U=RR=T=ERS=...._)__-7, Judge Advocate. 
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. JAGN-cM 324883 1st Im 
JAGO., Dept. of the Army, Washington 25, D. c. 
TO: Commanding General., 1st u. s. Infantry Ill.vision, APO 1, 

c/o Postmaster, New York, N. Y. 

;L. In the case of Fri vate Virgil W. Ewing (35489498), 3798th · 
Transportation Corps Truck Company (Heavy)., 122d Transportation Corps 
Truck Battalion, I concur in the .foregoing holding by the Board of 
Review and recommend that the findings of guilty and the sentence 
be vacated. 

2. When copies of the published order in this case are for
warded to this office they should be accompanied by-_ the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file number of the record in brackets · 
at the end of the published order., as followrs: 

THOMAS H. GREEN 
Major General 
The Judge Advocate General 





--------

DEPARTMENT OF THE ARMY (389) 
In the O!fice ot The·Judge Advocate General 

Washington 25, D. C. 

30 September 1947 
JAGV - CM 324886 

UNITED STATES ) FIRST UNITED srATES INFANI'RY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Nurnberg, Gerinany, 7 July 1947. 

Technician Fifth Gi-ade ) Dishonorable discharge and con
DICKE. HAMLIN (45039730), ) finement for one (l) year as to 
and Private ) Hamlin. Dishonorable discharge 
HAROLD H. JANSSEN (37779778), ) and confinement for two (2) years 
both ot Compan,v C, 793d ) as to Janssen. Both: Reformatory.
Military Police Battalion. . ) 

HOLDING by the OOARD OF REVIm' 
BAUGHN, 0 1.BRIEN and SPRINGSTON, Judge Advocates 

l~ The record of trial in the case ot the soldiers· named above 
has been exami DP.d by the Board or Review. 

2. Accused were tried upon the following Charge and Specification: 
. 

CHARGE: Violation 0£ the 93d Article of War. 

Specification: In that, Technician Fifth Grade Dick E. Hamlin 
and Private Harold H. Janssen, both of Company 11Cst , 793rd 
Military Police Battalion, acting jointly and in pursuance o! · 
a colll!llOn intent, did, at Neumarkt, German,y, on or about 2l 
March 1947, by force and violence and by putting him in tear, 
feloniously take, steal and carry away from the presence o! -
Josef Goetz, 38½ meters of cloth; 34 towels; 1 pack of damask; 
17 blankets; 4 sets of underwear; 2 men's suits; 3 scarves; 
3 aprons; 1 pair 0£ shoes; 1 tablecloth; 3 pillows; 24 nour 
sacks; 4 embroidered pillows; 3 ladies' shirts; 12·linen 
sheets; 1 boy's suit; l boy's sweater; 1 cap; l nightdress; 
l pair of ladies I pants; 12 table napkins, and 1 swaddling 
cloth, of some aggregate value, the property or Josef Goetz. 

Each accused pleaded not guilty to the Charge and Specification, and each 
was found guilty of the Specification of the Charge except the words 11 38½ 
meters of cloth; 34 towels; 1 pack of damask; 17 blankets; 4 sets of 
underwear; 2 men's suits; 3 scarves; 3 aprons; 1 pair of shoes; l table
cloth; 3 pillows; 24 flour sacks; 4 embroidered pillows; 3 ladies' shirts; 
12 linen sheets; l boy's suit; 1 boy's sweater; 1 cap; 1 nightdress; l 
pair of ladies' pants; 12 table napkins, and l swaddling cloth" sub
stituting therefor the words 112 men's suits and material for a coat and 
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other articles of personal property," of the excepted words not guilty, 
and of the substituted words, guilty, and guilty of the Charge. No 
evidence of previous convictions was introduced. Accused Hamlin was 
sentenced to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due, and to be c~nfihed at hard labor, 
at such place as the reviewing authority may direct.,for one year, and 
accused Janssen was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due, and to be con-
fined at bard labor, at such place as'the reviewing authority may direct, 
for two .years. The reviewing authorityt"approved only so much of the 
findings of guilty of the specification and the charge as involve find-
ings that each of the accused d;i.d., at the time and place and in the manner 
alleged, commit robbery of two men's suits, the property of Joseph Goetz11 , and 
approved the sentence of eadh accused. He designated the Federal Reformatory, 
Chillicothe, Ohio, or elsewhere as the Secretary.of War may direct, as 
the place of confinement in the case of each accused, and fozwarded the 
record of trial for action pursuant to Article of War 50-}. 

3. The only question requiring consideration in the present case 
concerns the legality of designating a Federal Reformatory as the place 
of confinement for the accused Hamlin. 

4. It is well established 
I 

that a Federal correctional institution 
or reformatory may not be designated as the place of confinement except 
in cases where confinement in a penitentiary is authorized by law. (Cll 
220093, Unckel; CM 222173, Costa; CM 2266ll, Smith; CM 225822, Parish; CM 
324976~ Babiera.) - -

' 5. Article of War 42 provides in part as follows: 
. . 

"ART. 42•. Places of Confinement--When Lawi'ul.--Except for 
desertion in time of war, repeated desertion in time of peace, 
and mutiny, no person shall, under the sentence of a court-martial, 
be punished by confinement in a penitentiary unless an act or 
omission of which he is convicted is-recognized as an offense 
of a civil nature am so punishable by penitentiary confinement 
for more than one year by some statute of the United States, of 
general application within the continental United States, except
ing section 289, Penal Code of the United States, 1910., or by the 
law of the District of Columbia., or by way of commutation of a 
death sentence, and unless, also, the period of confinement 
authorized and ad'udged b such court-martial is more than one 
year: •••• 1 MJM 192, p.212 Underscoring ·supp ied 

Accordingly., confinement in a Federal reform,s.tory (or correctional' 
institution or penitentiary) is not authorized as to accused Hamlin 
by Article of War 42 as the period of confinement adjudged is not more 
than one year (A.W. 42; sec. 399(5), Dig. Op. J.A.G. 1912-1940; par. 
90, M.C.M.; CM 225822, Parish, 49 BR 215; Cll 324673, Gonzalez; CM 324976, 
Babiera.) . . 

2 
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6. For the reasons stated, the Board of Review holds the record of 
trial legally sufficient to support the sentence of accused Janssen, an:l 
legally sufficient to support only so mu.ch of the sentence of accused 
Hamlin as involves dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for one 
year in a place other than a Federal reformatory, correctional institu
tion. or penitentiary. 

Judge A.dvocate 

Judge Advocate 

Judge Advocate 

• 
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JAGV CM 324886 1st Ind 

JAGO, Dept. of the Army, U-ashington 2.5, D.C. 

TO: The Commanding General, First United States Infantry Division; APO 1., 
c/o Postmaster, New York, New York. 

1. In the case of TeclmicianFifth Grade Dick E. Hamlin (4.5039730), 
and Private Harold H. Janssen (37779778), both of Compaey C., 793d Military 
Police Battalion., I concur in the foreg~ holding by the Board of Review, 
and recommend. that as to accused Hamlin a place of confinement other than 
a Federal reformatory., correctional institution or penitentiary be desig
nated. Upon ta.king such action you will have authority to order execution 
of the sentences. 

2. When copies of the published order in this case are forwarded to 
this office~ they should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference and to facilitate attaching 
copies of the published order to the record in this case, please place 
the file number of the record in brackets at the end of the published 
order, as follows: · 

(CM 324886). 
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IEPARTMENr OF THI!: AFlIT 
In the Office of The Judge Advocate General 

Wash;ngton 25, D. c. 

J.A.GH - CM 324889 · 

UNITED STATES } UNITED STATES CONSTABUIARY 
) 

v. ) Trial by G.C.M., convened at 
) Heidelberg, Germany, 19 June 

Captain J. HAROLD POLA.ND (0-1031435), ) 1947. Dismissal and total 
Headquarters and Headquarters Troop, ) forfeitures 
72nd Squadron, loth Constabulary ) 
Regiment ) 

OPINION of the BOARD 0.1" REVIEW 
HDrTE16TEIN, 0 1BRJEN, and LYNCH, Judge Advocates 

l. The Boo.rd of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. Accused was tried upon the follavring Charges and Specifications a 

CHA.IDE Is Violation of the 95th·Article of War. 

Specification l: (Finding of Not Guilty). 

Specification 2s In that Captain J. Harold Poland, Head
quarters and Headquarters Troop, 72nd Constabulary 
Squadron, did, at Boblingen, Germany on or about 4 
February 1947, wrongfully and unlawfully issue an 
order to Sergeant Robert L. McDonald to procure 
vehicle parts from illegal sources. 

CHARGE IIs Violation of the 96th Article of War. 

Specification l: In that Captain J. Harold Poland, Head
quarters and Headquarters Troop, 72nd Constabulary 
Squadron, did, at Weil Im Schoenbuch, Germany, on 
or about 5 February 194?, in his capaci~y as troop 
comn.ander, knowingly and willfully authorize and permit 
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the stripping of two (2) Gover~nt vehicles, to 
wit a A one-quarter ton truck, four by four, War 
Department. number 20672628, and a one-quarter ton· 
truck, four by four, War Depu-tment Number 20385101 
respectively of their component parts in violation 
of existing directives. 

Specification 21 In that Captain J. Harold Poland, Head
quarters and Headquarters Troop, 72nd Constabulary 
Squadron, did, at Boblingen, Germany, on or about 5 
February 1947, feloniously conspire with Sergeant 
Robert L. McDonald and Staff Sergeant David E. Mosher 
to receive, have and conceal tlfO (2) engines complete, 
numbers MB 622071 and MB 535961, one front axle as
sembly, one rear axle assembly, one radiator, two 
wheels complete with tires and tu.bes, and one wind
shield assembly, all component. parts of one~uarter 
ton trucks, four by four, of the goods and chattels 
of the United States, then lately before feloniously 
stolen, taken, and carried away; he, the said Captain 
J. F..arold Poland, then well knowing the said goods 
and chattels 'to have been so feloniously stolen, 
taken, and carried avra:<J. 

Specification 3a In that Captain J. Harold Poland, Head
quarters and Headquarters Troop, 72nd Constabulary 
Squadron, did, at Boblingen, Germany, on or about 5 
Febl'Uary 1947, procure Sergeant. Robert L. McDonald 
to make a false official statement., by inducing hilll 
the said Sergeant Robert L. McDonald, to state to 
Major Flegeal that he, Sergeant Robert L. McDonald 
and Captain J. Harold Poland had gone to the house of 
Richard Hettler, Weil im Schoenbuch, to procure a 
tool kit loaned to Richard Hettler by Troop "C11 and 
that on the way they bad broken a spring shackle and 
tmt it hi.d been repaired by Richard Hettler, and 
that the quarter ton had been towed back to the ?2nd 
Squadron Kaserne by a two ard one-1-.alf ton truck 
(C 11) due to the fact that they, Captain J' Harold 
Poland and Sargeant Robert L. McDonald were unable 
to start the motor of the quarter-ton truck in which 
they were riding, and that they arrived at the 72nd 
Squadron Kaserne about midnight on 4 February 1947, 
which statement was false, and was known by the said 
Captain J. Harold Poland and Sergeant Robert t. 
:McDonald to be false, this to the prejudice of good ' 
order and military discipline. 

Specification 41 (Finding of Guilty disapi:ro~d by the 
Reviewing Authority). 

·2 
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Ee pleaded not guilty to all Charges and Specifications and was found 
not euilty of Specification 1 of Charge I, not guilty of Charge I, but 
guilt~· of a violation of Article of War 96, R.nd guilty of Specirication 
2 thereunder; r,uilty or Charge II and the Specifications thereunder ex
cept the words "authorize and," in Specification l. He was sentenced to 
be "dishonorably discharged" the service, to forfeit all pay and allow
ances due or to become due~ and to be confined at hard labor for one 
year. The reviewing authority disapproved the findings 01· guilt,y of 
Specification 4 of Charge II, approved the sentence but remitted the 
confinement, and forwarded the record oI trial for action uncter Article 
of War 48. 

3. The evidence in support of the findings of guilty is substan
tially as follows: · 

On 4 February 1947 Sergeant Robert L. 1!.cDonald had a conversation 
with accused, his troop commander, in the latter's quarters (R 17-18). 
An 11 1.::::. 11 inspection -was pending and McDonald had ma.de frequent requests 
for vehicle parts and the response to such requests was "Back Order" (R. 
17, 76). McDonald and accused discussed the question of getting parts, 
and when McDonald indicated he was not ready for the inspection, he was 
told by accused "to get the - out and get them" (R 17-18). !l~cDonald 
denied that accused ever ordered him to procure vehicle parts from il
legal sources (R 31). Later that same day McDonald met wit,h Sergeants 
Yanagi and Cordts (R 19, 34, 53). The three were members of the "main
tenance crew" of accused's unit and they decided that they "!lad to do 
something" in order to get repair parts for their veh5cles (R 19, 53, 
61). That evening McDonald, Yanagi and Cordts drove to Stuttgart Md 
went to the Red Cross Club. Af-ter leaving the club Yanagi and Cordts 
each took a jeep from a parking lot. That same evening a jee!), WD 
number 20672628, dispatched to Technician Fifth Grade Robert T. Hernan 
was taken without his permission from the parking lot next to the Red 
Cross in Stuttgart. Another jeep, ass:igned to First Lieutenant Norton 
J. Stussman, which ll3 had parked at the ARC Crossroads Club in Stuttgart 
was taken between 1950 and 2100 hours the same evening (R 10, Pros Ex l). 

Earlier that day McDonald and Yanagi in company with Richard Hettler, 
a Germa!l mechanic had gone to Weil lll Schoenbuoh, ani bad inspected a barn 
owned by Hettler 1s sister-in-law (R 65). Tre jeeps were taken to the 
barn in Well im Schoenbuoh where Corats g,nd Yanagi -were joined by Hettler 
(R 6J-66). 

The jeep which Yanagi had taken was pushed into the barn and he 
started to strip it. According to Hett:la r, Yanagi and Cordts arained the 
wat,er out of the jeep and all t,hree started to take the jeep apart (R 66). 
~cDonald in the meantime returned to accused's quarters end informed him 
of the theft of the two vehicles· (R 21). Mcr,onald and accused then went 
to. Weil im Schoenbuch where they found Yanat:i, Cordts, and Hettler (R 24, 
56). Yanagi was underneath a jeep and did not see accused. Cordts might 
have said something to accused but did not recall what was said, and was 
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not sure that accused dismounted from his jeep. Hettler testified that 
accused and McDonald arrived at the barn after t.hey had started to dis
sntle the jeep, and that accused entered the barn where the jeep was 

. being stripped (R 66). McDonald left a set of tools which he had brought 
with him for stripping the vehicles (R 27), and after about 15 minutes 
be and accused drove away (R 24). Subsequently 'McDonald returned with 
a 2½ ton truck and accompanied by Technickn Fifth Grade Willits (R 28) • 
Yanagi., Cordts and the German mechanic were still there (R 28). One 
vehicle had been stripped of the engine, front axle assembly, rear axle 
assembly anq. the wit1dshield (R 29, 57). The chassis o.f tr.at vehicle 
was loaded on the 2½ ton truck and Y.cDonald and the German d:ieposed of 
it approximately 5 kilometers 3way i."l the direction of the French zone 
on Tuebingerstrasse (R 29-30, 57, 67). 

On their return the engine had been taken from the other jeep;. this 
engine and the other parts were loaded on:t.o the truck, and the jeep., less 
its engine, was tied on behind. The chassis was "dumped" some distance 
beyond "the first stop" (R 30-31, 58, 67). McDonald, Yanagi, Cordts and 
Willits then went to the ?2nd Squadron and parked the truck in the motor 
pool (R 31, 49). At about 9100 o'clock on the morning of 5 February 1947 
the parts were loaded on a ton and a half trucl( by Mc!.onald (R 74). That 
evening at about 1930 hours McDonald, Sergeant Mosher and Hettler had a 
conversation with accused in his quarters. Accused was intormed that 
the German police had "picked up" Hettler (R 69, 71). 

With respect to the conversation at accused's quarters, Hett,ler 
test.ifieda 

"Q. · Can you tell this court, the best you can remember, 
what Captain Poland instructed you to say? 

"A. I should say that he had been th9re with a jeep, 
with a broken spring, and that later on three other 
sol.diers came in, who had said that they were from C 
Troop. · 

11 Q. Did Captain Poland make any staterent as to whether 
or not this broken spring was repaired? 

"A. Captain Poland spoke about a hroken spring and 
engine. I do not. recall COl"rectly what was' said. 
I tried to figure out what he meant, but the points 
I had understood-

"Q. Well, you testified that Captain Poland told you to 
SB:'J he had been there with a broken spring on that 
night, is that correct? 

"A.• He told me to state that le bad been there with a 
jeep, with a sprizg which was broken, and to say the 
SanB at the next questioning." 

* * * 
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Did Captain Poland make any stateI'lElnt to you as to 
how this jeep was removed with the broken spring?

"A. As far as I recall, Sergeant McDonald said to state 
that after I had repaired the spring they drove 
away in the jeep. 

Who told you to say that?""· Captain Poland."A. 

"Q. A.s a matter of fact, c.id you repair a broken spring 
for Captain Poland on the night; of 4 February 1947? 

11A. No. 11 (R 68-69). ·· 

In the general discussion at accused's quarters McDonald remarked he 
"would hate to serve time" (R 77). Accused responded that l:cDonald did 
not have to worry, he was under orders (R 76-77). At Mosher's suggestion 
it was decided to put the vehicle parts in his basement (R 71, 80-03), 
and at 2100 hours the same evening the parts WP.re taken to :Mosher's house 
and stored (R 84-C5). · 

On the evening of 6 February 1947 Fi'l'st Lieutenant Abraham Rinearson, 
officer of the day, on instructions from :rtiajor Fl.egeal went to Sergeant 
Mosher I s home accompanied by five members or the guard. In a room in the 
cellar were found two jeep engines, a front axle, rear axle, windshield, 
radiator, and assorted wheel pirts, rims and tires. The parts were taken 
from Mosher I s house ~nd placed in a room next to the Provost 1/.arshal' s 
office, woore they were tagged the following morning by s~rgeant Trainor 
(R 97-99). The nmnbers on the two engines were 11 5.3596111 and 11 62207111 

(R 101). The chassis of a jeep, 11 1·m 20.38510111 was found off the old 
Tuebinger Road near Weil im Schoenbuch on 5 February 1947, and en 8 
February 1947 at a point in the woods about 5 kilometers from where the 
first chassis was fou_r1d a second chassis was found with 111m number 
2067262811 on the hood (R 89-91). · 

On the morning of 6 Februar_y Sergeant McDonald and accused were 
present in the latter's office (R 7l,). McDonald testified relativ~ to . 
the:ir conversation as followsa 

11 Q. Can you tell the court., the best you can remember, 
what Captain Poland said to you at that time? 

11A. Well., at the time., Captain Poland was sitting tr.ere 
at the desk, using a typewriter., and I was looking 
over his shoulder. I':!11 not sure whether the Capte.in 
said that was his storr, or what. 

11~. Did he make any statement to you with regard to your 
story? 
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"A. I'm not ~xactly sure how be put it. I'm not sure 
he made· the statement to me that that was his story, 
or that was my story. 

"Q. Do you know what that story was? 
"A. I do, sir, part or it. 

"Q. Can you tell the court, the best you .can remember? 
"A. The same story we went through on the night of the 

5th at the Captain's quarters. 

"Q. Can you again tell the court what that story was, 
the best you can remember? 

"A. That I had taken Captain Poland out to the officers' 
quarters, and then visited a German mechanic, and on 
the way busted a spring; had it repaired, and then 
came to tm. kaserne and got the two and a half and 
tOVJed the vehicle in. 11 (R 75). 

On cross-examination he testifieda 

"Q. Sergeant, did Captain Poland procure or require 
you to make a false official statement? 

"A. I don't know exactly how it was made, sir. 

"Q. Did ha ever order you or direct that you make 
a statement with respect to what you did on 
February 5th? 

"A• I wouldn't swear to that either way, sir. I 
am not sure. 

"Q. You have testified that Captain Poland said that 
that -..as the story he ivas going to tell, isn't 
that correct? 

".A.. I said I was not sure if that was the way he said 
it or not. To the best of my knowledge it was." 
(R 77). 

On or about 5 February 1947 McDonald ma.de a statement to Ms.jar Flegeal 
in coMection with an investigation of the case. Major Flegeal's testimocy 
as to the statement made is as followss 

"Q.• At that til!le, what did Sergeant McDonald say to you, 
to the best of your recollection? 

".A.. Well, the gist of the statem:int was that he and 
Captain Poland had gone to this German's house to 
pick up a tool box, and on tle way they had either 
broken a spring or a spring shackle, and that they 
got the Gem-an to fix it. Arter it was fixed the 
quarter-ton would not start and Sergeant :McDonald 
le.t't it to return to the Troop and get a vehicle to 
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tow it in, and he returned quite later, and I believe 
around midnight or later, with a two and a halt, and 
towed the quarter ton back." (R 95). 

With respect to the events on the night ot 4 February 1947, McDonald 
testified as follows: 

"Q• 

"A• 

All right, as a matter at fact, Sergeant McDonald, 
did you make any trip to Richard Hettler, the German 
mechanic, to procure a tool kit on that night? 
No, sir. 

11 Q. 

"A• 

Did you on that night break a spring shackle on a 
vehicle? 
No, sir._ 

"Q. 

"A• 

Did Richard Hettler repair a 
tlat night? 
No, sir. 

spring shackle for you on 

"Q. 

"A. 

Was arry vehicle towed back to the 72d Squadron by a two 
and a half ton truck? 
No, sir. 11 (R 7.'.3). 

Prosecution introduced in evidence Circular 156 l Headquarters Third 
United States A.rnr.,, 3 December 1946 (R 96, Pros Ex 9J. This circular, 
in turn, cited Standard Operating Procedure Num:>er 301 Headquarters US 
Forces, European Theater, dated 12 July 1946 which statesa · 

"Cana.balization is prohibited except as authcrized or 
directed by Theater Chiefs of Technical Services to be 
performed in service maintenance installations." 

The provisions of this circular were "brought up" at the Stat! and 
Troop Commanders' meeting, of the 72d Squadron, accused's organization 
(R 96) • 

A pre-trial voluntary statenent ot accused was introduced in evi
dence by too ¢osecution without objection (R 104, Pros Ex-13). In 
pertinent part he stateda 

"***The next ti.me I had heard ot more jeep stealing 
activit:fes was on 4 February 194? about 2100 hours. I remember 
Lieutenant Green and myself at my billets at this time when 
Sergeant Mcllm.$1.d, nr., motor sergeant, came in and said, 'God 
damn, I didn't know these MP's could still shoot at you.' 

. I asked McDonald what the hell they were shooting at him for / 
and he said that be' had been in Stuttgart and tried to get 
a battery from a J:8rked vehicle at the Red Cross and that ·the 
MP' s had come upon him. He went on to say that he got back 
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in his jeep a.""ld left. The lP 1s had chased him and during 
the chase, they had ..fired at him. I remember saying, 1Oh, 
hell., that isn't s~bad, they didn't catch you did they?" 
Then he said, 10h, that isn't all.' He said that Yanagi 
am Cordts might have picked up a vehicle., or the MP's 
might have got them. I asked him how we could find out 
and he said that if they got a vehicle, they were to go 
to one of. the German civilian mechanics house. (We had 
two such mechanics employed in our pool). * * * 

"Then at that time I completely d:iBregarded the 
fli,ct that there was another stolen jeep involved and 
kept silent * * * I told McDonald that I wanted to go 
dlJlm to th:! mechanic's house to see what the score was. 

"* * * after a little while we took C 10 and went to 
the :Mechanic I s house. McDonald went with me. 

"When I arrived at the gArage, I &llW that Cordts and 
Yanagi were there and I was mostly interested in their 
safety,. I saw one jeep in the· garage am Yanagi and Cordts 
were discussing the good points about the jeep that was in 
the garage. I knew that it was a jeep that they had stolen." 

* * * 
. On the 5th o.r February "We had an I.G. inspection all 

morning., e were busy nth them and there was nothing done 
about the stolen jeep that day. Thai; night the pnone rang 
and it was Sergeant McDonald who said that b, had to see 
me right away. He came over to m:, house with Sergeant, 
Mosher., a German mechanic and T/5 Willits. McDoN.ld was 
all excited and then between the three of us, we understood 
th:! German mechanic to mean that the German Land Police :bad 
picked him up and. that the police had found the body of the 
jeep that was stripped at the mechanic's garage. The German 
mechanic also said that the Constabulary had also been out 
to see the body of ~lihe je'9p. 

"I told tlie German mechanic to go back to the Land 
Police and tell them that I had been there with C-!O and 
that he bad been working on that., because the Land Police 
had also seen the mechanic working on C-10. Then after we 
left., I told him to say that someone else had bi-ought out 
the stolen jeep to be torn down. After-I gave these 
instructions to the mechanic., we began to discuss the ·parts 
trom the stripped jeep. It was finally decided that the 
parts should be put in Sergeant Mosher I s basement." (R 
104-105). . 
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4. Evidence for the defenses 

A.ccused a.ft.er being apprised of his rights as a witness elected to 
remain silent, and no evidence was presented by the de.tense. 

5. The evidence shows that for some time the unit of which accused 
was commander and of which McDonald was a member, was short of parts for 
its vehicles. McDonald had on nwnerous occa3ions requested. part1::1 without 
success. On 4 February 1947 McDonald and accused bad a conversation per
taining to the lack of vehicle parts in connection with an 11 I.G." inspec
tion which was pending. McDonal<i indicated to accused that he was not 
ready fer the inspection and accused told him "to get, - - out and 
get the parts." That evening following a conversation with McDonald 
concerning the shortage o! parts, two other members of the unit, Yanagi 
and Cordts stole two jeeps in Stuti;gart. The jeeps, by prior arrange-

- ment, were taken to a barn in Weil im Schoenbuch. McDonald in the mean
time informed accused of the theft of the two vehicles. llcDonald 
secured tools for stripping the jeei:s and with accused went to the place 
where the jeeps were taken. Upon their arrival at that place, one of 
the jeeps, at least, ns in the process 01· being stripped by Cordts, 
Yanagi and a German mechanic. .A.flier accused left the barn the strip-
ping or the two vehicles was completed. The chassis or eacn jeep was 
"dumped" some distance away and was subsequently recovered. These chas
sis were identified as belonging to the vehicles described in Specificat.ion 
1, Charge n. The parts taken from tb:t vehicles were brought; back to 1:,he 
area of the unit commanded by accused. The follawing day t,he German 
mechanic involved in the stripping -was questioned by the German police. 
That evening a discussion was had at accused's quarters between accused, 
McDonald, Sergeant Mosher, the German mechanic and others. Accused told 
the German to say, it' questioned, that accused and McDonald had gone to 
see him to obtain a set of tools, that a spring on their jeep had broken 
en route, and t.hat the German had repaired the Spt"ing, af'ter which accused 
and McDonald drove away. It was decided among them that t.he parts should 
be hidden in Mosher I s cellar. During the conversai;ion McDonald remarked 
that m would hate to serve time. .A.ccused replied that McDonald did not 
have to worry as he was under orders. 

The parts were hidden in Mosher I s cellar where they were subse
quently found. The parts found were substantially as described in 
Specitication 2, Charge II, and the motor numbers of the two motors 
involved were established as alleged. The evidence is conclusive that 
the :Farts -were stripped from the jeeps stolen by Cordts and Yanagi. 

On ,2 Febrmry McDonald had another conversation with accused. The 
latter was sitting at a typewriter and McDonald was lookine over his 
shoulder. Accused said that "that was his story, or that was my .story." 
It was the same story they had recited the night before at the accused's 
quarters, D&mely, that :McDonald had visited a Germn mechanic, and on the 
way l:!ad broken a spring, p.ad it repaired, and then towed the vehicle back 
to the unit. On or about 5 February McDonald made a statement of similar 
content to Major flegeal. 
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Accused was found guilty of ordering Sergeant Robert L. McDonald to 
procure vehicle parts from illegal sources (Sp,c 2, Chg I). There had . 
been a shortage of vehicle parts in accused's· unit, an 11 I.G.11 inspection 
was pending, and McDonald, a member of the l!a.intena.nce Crew, was not 
ready for the inspection. Accused ordered him.to go out and get the 
pa.rts. Following a conversation with McDonald, two other members of the 
Maintenance Crew stole two jeeps and parts were stripped from them. The 
man."ler of expressing the order, might well have conveyed the meaning that 
McDonald was to pursue legitiir.ate channels in a more vigorous manner. 
The fact tr.at vehicle parts were obtained from illegal sources, following 
accused I s order to McDonald to get the parts, is not of itself proof that 
he was given an order to procure them from illegal sources, as alleged. 
While McDonald testified that during their discussions on 5 February con
cerning the disposition of the spare parts, accused assured him that he 
need have no fear of being punished, since he (McDonald) was under orders,· 
there is no showing as to what orders accused had in mind when he made 
the statement, or as to what acts McDonald was referring. There was no 
testimony :tntroduced. which showed that accused ordered McDonald to do 
anything other than get the parts. Indeed, McDonald hims elr denied that 
accused had ordered him to get vehicle parts from illegal oources. In 
view of the foregoing, we a.re of the opinion that the findings of guilty 
of Specification 2 of Charge I cannot be sustained. 

The accused was found guilty of wrongfully permitting two government 
vehicles to be stripped of their component parts in violation of existing 
directives (Spec l, Chg II). The evidence shows that at the time and place 
alleged accused was present while a vehicle was being stripped. He had 
previously been informed that two jeeps had been stolen and the circum
stances disclosed by the record of trial show that accllSed knew that they 
had been stolen in order to obtain parts. His failure to stop these acts 
on the part of his subordinates was, in effect, tacit permission for them 
to strip the two vehicles. The identity of the jeeps as alleged was 
established by the evidence. Paragraph lla, Section III, Standing Operat
ing Procedure, Number ,30, Headquarters US Forces, European Theater, dated 
12 July 1946, as contained in Circular 156, Headquarters Third United 
States Army, .3 December 1946, provideds · 

ncanabalization is prohibited except, as authorized 
or directed by Theater Chiefs of Technical Services to be 
performed in service maintenance installations • 11 

Since this Circular 156, supra was considered at a Staff and Troop 
Commanders' meeting it is a fair inference that accused knew of the cited 
proh:ihition. The court was justified in finding that at the time and 
place and under the circumstances alleged accused knOlfingly and willfully 
permitted the stripping of the vehicles as alleged, in violation of · 
existing directives. 

10 



Accused was found guilty 0£ conspiring with others to receive, have, 
and conceal property of th! United States which had been stolen and kn01fll 
to accused to have been stolen {Spec 2, Chg n). The evidence shows that 
the day following the theft and stripping of the jeeps the German mechanic 
involved was questioned by the German police. That evening there was a 
meeting of accused, Sergeants McI.onald and Mosher, and the German mechanic. 
At the meeting it was decided tli.at the stolen parts should be hidden in 
Sergeant Mosher's cellar and in pursuance of the agreement the parts were 
so hidden. The evidence clearly shows a conspiracy to conceal stolen 
property as alleged fer tre purpose. of suppressing evidence of the theft 
0£ the two vehicles on the previous- evening. Since no overt act effecting 
the conspiracy was alleged, accused was found guilty of common law con

. _./
spiracy, which is a military offense cognizable under the 96th Article 
of War. (CM 112560., 120543 (19m}, Dig Op JAG 1912-40, Sec 454 (23)). 

· Accused was found guilty of procuring Sergeant Robert L. -McDonald to 
make a false statement to Maj or F1egeal (Spec 3, Chg II). The evidence 
shows that a; the iooeting on the evening of 5 February 1947, accused told 
Hettler., the _German mechanic, in the presence of McDonald, to say that 
accused and McDonald· had gone to Hettler 1s house to secure a tool kit, 
that on the way there -4_ spring on their vehicle had broken, and that 
after Hettler had repaired the spring Mc!bnald and accused left. The 
story was, of course, false except for the fact that McDonald and ac
cused had gone to Hettler 1s place on the evening of 4 February. On 6 
February McDonald again saw accused. Accused was sitting at a type
writer and inf'ormed McDonald that this is "my" or "your" story. It was 
tre same story they bad "gone over" the previous night. On or about 5 
February 1947 McDonald told substantially the same story to Major F1egeal. 
McDonald I s testimony was very equivocal and while it appears that he was 
an unwilling witness and probably withheld testimony damaging to accused., 
there is no evidence that accused asked him to make the false statement 
alleged. Further t:tere is no evidence that accu.sed induced McDonald to 
make a false statement to Major F1egeal. Indeed., the record £ails to 
shovr whether McDonald's false stateIIl:'3nt to Major FlegeaJ. was made prior 
or subsequent to accused's conversations with Hett:e r and McDonald., If, 
in fact., McDonald made the statenent to Major flegeal prior to the time 
accused asked Hettler to tell a certain story, it could well be, although 
not shown in the record., that accused adopted McDonald's story. We are of 
the opinion that the testimony does not support the findings of the court, 
with respect to Specification 3, Charge II. 

5. Records of the Department of the l.rmy show accused to be 28 years 
0£ age and married. He served as an enlisted man from 11 January 1942 to 
13 January 1943. He was commissioned second lieutenant., AUS, 14 January 
1943, and was subsequently promoted to first lieutenant and captain. Ef
ficiency ratings of record shOW" that he was rated as "Superior" for the 
period from l July 1944 to 31 December 1944., "Excellentn for the period 
from 1 January 1945 to 30 June 1945, and 11Superio.r" for the period from 

January 1946 to JO June 1946. lie has had in excess of one hundred days 
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of combat duty and was awarded the Bronze Star Medal. On 27 February 
1945 he was punished under the 104th Article or War for absence without 
leave ani appropriati~ to his own use a one-quarter ton truck property 
of the United States. 

6. The ·court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights or the accused were con:unitted during the trial. The Board of Re
view is of the opinion that the record of trial is legally insufficient 
to support the findings of guilty_ of Specification 2 of Charge I and of 
Charge I., and of Specification .3 of Charge II; legally sufficient to 
support the findings of guilty of Specifications l and 2 of Charge II 
and of Charge II, and the sentence and to warrant confirmation of the 
sentence. A sentence to dismissal and total forfeitures is authorized 
upon a conviction of a violation of Article or War 96. 

)~~ .

~7(;;p~ . , Judge Advocate 
1 1 

...,..CZ,,_Ji?-...f--~-----'_,~......_......;;;~=·~--' Judge Advocate 

_v~~~J~~--~---_·_--_-_____,h~~~·
/i' 
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JAGH - CM 324889 1st Ind 

JAGO., Dept. of 'the Army., Washington 25, D. c. (>~·· 
TO; The Becret_ary of the Aney 

l. Pursuant to Executive Order No. 9556., dated 26 May 1945., there 
are transmitted for your action the record of trial and the opinion of 
the Boa.rd of Review in tre case· of Captain J. Harold Poland (0-1031435)., 
Army of the United States. 

2. Upon trial by general court-martial this officer was found 
guilty of ordering an enlisted man to procure vehicle parts from illegal 
sources., of permitting two government vehicles to be stripped in viola
tion of exj_sting directives., of conspiring to conceal stolon government 
property., of procuring an enlisted man to make a false statement., and of 
attempting to commit subornation of perjury., in violation of Article of 
VTar 96. He was sentenced to be "dishonort.bly discharged11 the service., 
to forfeit all pay and allowances due or to become due., and to be con
fined at hard l~bor for one (l) year. The reviewing authority disapproved 
the finding of guilty of the offense of attempting to connnit suborl".ation 
of perjury., approved the sentence but remitted the confinement imposed., 
and forwarded the record of trial for action under Article of ~·rar 48. 

,3. A sumnary of the evidence may be found in the accompanying opin
ion of the Bee.rd of Review. The Board is of the opinion that the record 
of trial is legally insufficient to ·support the findings of guilty or 
Charge I and Specification 2 thereunder (ordering an enlisted man to pro
cure vehicle parts frcm illegal sources)., legally sufficient to support 
the finding of guilty of Specification l., Charge II {permitting vehicles 
to be stripped)., legally sufficient to support the finding of guilty of 
Specification 2, Charge II (conspiring to conceal stolen government prop
erty), legally insufficient to support the finding of guilty of Specifi
cation 3, Charge II (procuring &n enlisted 1!18.n to make a false statement), 
and legally sufficient to support the fin:ling of guilty of Charge II, and. 
to support the sentence as modified by the reviewing authority and to war
rant confirmation thereof. I concur in that opinion. 

Accused was comma.nciing officer of Troop c, 72d Squadron, loth 
Constabulary Regiment. Fer some time that unit was short or parts for its 
vehicles and Sergeant Robert L. McDonald, a member of the motor maintenance 
crew informed accused that because· of too shortage of parts the unit 
vehicles would not be ready for an "I.G." inspection. Accused ordered 
hlcDonald to "get -- -- out and get them." That evening McDonald and 
Sergeants Cordts and Yanagi alRo members of accused's troop, stole two 
jeeps and stripped them. Accused was informed of the thefts and went to 
the place where the jeeps were being stripped. Ile did not .forbid the 
stripping of the jeeps. The following evening (5 February) wUle in his 
quarters, accused was told that a German mechanic involved in the stripping 



bad been questioned by the Gernan police. In the presence of McDonald, 
accused instructed the German as to what to say if questioned further 
relative to stripping the vehicles. Sergeant Mosher was present at the 
time and at his suggestion the stolen parts were hidden in his home. 
The next day (6 February) McDonald and accused had another meeting. Ac
cused was seated at a typewriter and said to ~cDonald this is 11 rny story" 
or "your story." It was the same story that had been recited to the 
German mechanic the evening before and was false in its essential details. 
On or about 5 February McDonald told the same story to.Major flegeal who 
was making a preliminary investigation of the incident. 

The BC8rd of Review is of the opinion that the order given by accused 
to McDonald on 4 February 1947 was not an order to procure parts from il
legal sources. As to accused procuring llcDonald to make a false statement 
the Board is or the opinion that there is no evidence o! such procurement., 
and that McDonald's false statement to l!ajor Flegeal may well have been 
made prior to any conversations McDonald had with accused on the subject. 

4. The enlisted men involved in the case were punished as follows t 
McDonald., a forfeiture ot ~65.00 a month for three months a.nd a reprimand; 
Yanagi., a forfeiture of $77.33 a month ·ror two months and a reprimand; · 
Cordts., a forfeiture of $80;00 a month far two months and a reprimand; 
!iosher., a forfeiture of t85.00 and a reprimand. 

5. Accused is 28 years of age and married. He served as an enlisted 
man from 11 January 1942 to 13 January 1943. He was commissioned a second 
lieutenant, AUS, 14 January 194,, and was subsequently promoted to first 
lieutenant and captain. He has bad in excess of one hundred days of con:
bat service and.was awarded the Bronze Star Medal. Efficiency ratings of 
record show that he was rated a.s "Su,er:1.or 11 far the period from l July 

· 1944 to 31 December 1944, "Excellent" for the period from l January 1945 
to 30 June 1945., and "Superior" for the period from 1 January 1946 to 30 
June 1946. On 27 February 1945 he was punished under the 104th Article 
of War for a short absence without leave and for appropriating to his own 
use a one..quarter ton truck, property of the United States. 

6. As to the offenses of which this officer was legally found. 
guilty there is no evidence in the record of trial that .he was motivated 
by desire for ~rsonal gain. There is evi.dence, however., that the prop
erty involved in the orfenses was to be used in the service of the 
government. 

I reconmend that the findings of guilty o! Charge I and Specification 
2 thereunder, and S~cification 3 of Charge II be disapproved. I further 
recommend that the sentence as modified by the reviewing authority be con
firmed but, in view of accused's excellent previous service which included 
extensive combat duty and in view of all the circumstances of this case, 
recomnend that the sentence be corrnnuted to dismissal., a reprimand and 
forfeiture of $100.00 per month for three months, and.that the sentence. 
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as thus connnuted be carried into execution, but that the execution of U..e 
dismissal be suspended during good behavior. · 

?. Inclosed is a form of action designed to carry the foregoing 
recommendation into effect, should such recOlIUlendation meet With your 
approval. 

2 Incls THOMAS H. GREEN 1 

l - Record of trial Major Gemral 
2 - Form of action The Judge Advocate'General 

-------------------------------------.
( GCMO 67, DA., 2 Dec 1947): 
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DEP&iTi-lEJ:IT OF THE ARMY 
IN TBE OFFICE OF THE JUDGE ADVOCATE GEl.lmAL 

WASHINGTON 25, D. ,C. 

J.A.GI! - 014 324924 

UNITED STATES 
~ .21. Octeber 1947 

v. ) KOBE! :BASE COMMA.ND 
) 

Private EDDIE J. DeGONIA Trial by G.C.M., convened at 
(RA 19256928), 280th ~ APO 901, 2 July 1947. Dis
Ordnance Tire Repair ) honorable discharge and con
Detachment, APO 901. ) finement for life. Penitentiary. 

ROLDIRG by the BOA.RD OF :REVIEW 
HOT·r:E!lrSTEIN, GBAY and LYNCH, Judge Ac\vocatea 

1. The record of trial in the case •f the sold.ier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the fellowing Charges and Specificatiens: 

CHARGE I: Violation •f the 92nd Article of War. 

Specification: In that, Private Eddie J. DeGonia, 280th Tire Repair 
Detachment, APO 901, d.id, in conjunction with Private Rebert A. 
Soucy, 81st Ordnance Tank: MAintenance Company, .A:PO 901, at •r 
near Camp Ascom, APO 901, en or about 22 April 1947, with malice 
aforethow_Jlt, wilfully, deliberately, feloniously, unlaw:f'u.lly, 
and with premeditation kill one Kim Yong Ja, a human being, 
by shooting her with a carbine. 

CRA.RGE II: Violation of the 96th_Article of War. 

Specifio'ltion 1: In that Private Eddie J. DeGonia, 280th Ordnance 
Tire Repair Detacfunent, APO 901, while posted as a sentinel 
did, ~tor near Camp Ascom, APO 901, on or about 22 April 1947, 
wrongfully have illicit sexual intercourse with a Korean female. 

Specification 2: In that Privete Eddie J. DeGonia, 280th Ordnance 
Tire Repair Dofachment, APO 901, being on guard and posted ~s 
a sentinel at or near Camp Ascom, .APO 901, en or about 22 April 
1947, did wrongfully :pfllrmit an una.utho_rized persen on his :post, 
to wit: a Korean female·. 

CHARGE III: Violation of the 64th Article of War. (Finding :•f Not 
Guilty). 

Specification: (Finding of Not Guilty). 
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He pleaded guilty to Cbarge II and its Sp•cifications, and not ~ilty to 
all other Charges and Specifications. He wss found not guilty of Charge 
III and its Specificetion. No evidence of previous convictions was 
introduced. Three-fourths of the members· of the court present at the 
time the vote we.a taken concurring he was eentenced to oe dishonorably 
diecharged the service, to forfeit all pay and allowances due or to be
ceme due, and to be confined at bard labor for the term of his natur&l 
life. The reviewing authority epproved the sentence, designa.ted the 
Unitea States Penitentiary, McNeil Island, Washington, or elsewhere as 
_the Secretary of the·Army may direct as the place of confinement, and 
forwarded the record of trial pursuant to Article of War 5~. 

3. Evidence introduced by the prosecution: 

At abottt 0130 hours on 22 April 1947, when Captain Philip E. Stitz
man, CMP, was leaving the headq~.l'ters of the Korean Base Command, he 
noticed a truck passing with three soldiers and three Kerean women in it. 
He followed the vehicle and subsequently stopped it and instructed the 
driver to :pnceed· _to the Military PolicfJ station. The driver failed te 
stop at the designated place in the Mitsubishi area but bad to stop at a 
more distant place because a train blocked the road. There one of the 
enlisted men'and one of the girls escaped. Captain Stitzman informed 
Lieutenant Perry, officer of the day in the Mt1,tsubishi area, of the two 
esca~ing and requested that they be apprehended and that he be notified 
(R 7). The accused, who was a guard on duty in that area, and the other 
guards involved in the incident hereinafter mentioned, were witnesses to 
this incident and overheard the conversation between Captain Stitzman 
and Lieute~nt Perry (R 11. 13, 78). 

The accused was on duty at Poat 11, Mitsubishi area (R 29; P• 1, 
Pros Ex 2) and the other guards o¥uty at various posts in the same 
vicinity were privates Soucy. Earlywine, Husted and Hower. The Corporal , 

of the Guard was named Sessa (R 13). 

At about 0330 hours, the girl who had escaped from the truck was 
discovered near a warehouse (R 22; Pros Ex 2). Soucy and accused de-
cided that they v.anted to have interceurse with the girl, and accused 
took her into the warehouse (Proa Ex 2). Shortly thereafter, the corporal 
11f the guard arrived and saw the girl, but Soucy and accused persuaded 
him not apprehend. her because they wanted to have intercourse with her 
(R 22). After the corporal of the gu.ard left, Soucy and accused engaged 
the girl in sexual intercourse, evidently with her consent (R 22; Pros Ex 
2, p. 1). Thereafter, the girl said s11mething about turning them in to the 
military police and charging them with rape. Upon hearing this, Soucy said 
he was going to shoot her (R 23, 78, 92). ' 

Accused tried to talk him out of his expressed intention, and wanted 
to "put her through the fence." Bu.t after Soucy r-:peated his statement 
several times, that he.intended to shoot her, accused said, "OK" (R 23). 
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Earlywine then came in, and accused went eut to get Husted and Hover to 
help him in his argument with Souq (R. 24, 30, 78, 80). .A.11 of them 
met in the warehouse and tried to persuade Soucy not to sheet the girl 
(R. 23-24, 40-41, 57, 62, 63, 78, 79). Soucy then told the ether aeldiera 
•to ~et out of the way,n that he was geing te shoet her and he 414.a't 
want to hit them (R. 41, 63, 79), and said to DeGonia, "You get behind the 
post there and held the light en her and I will shoot her. 11 Seuc;y said 
that "a couple of times," and accused said, nox• {R. 24, 25). (The 
pertinent testimony with reference to accused 1s action from thia peint 
will be discussed in greater detail in subaequent paragraphs). Accused 
then started for the pillar (R. 25) and followed Earlywine eutside the 
warehouse (R. 43). Hower and Husted remained in the building (R. 44). 
Soucy then told the others that if they were questioned to say that he 
yelled "halt" (R. 28; .Pros :Ex 2, p 2), which he did three times (R. 20. 
63), and proceeded to shoot the girl.Hower and Husted then started fer 
the door (R. 59). Soucy fired more than one clip of ammn.nition from hie 
carbine at the girl~ who died as a result ef gu.nshot wounds (R. 5~). 

At a.bout 0430 hours, Captain Stitzman returned to the area, and 
identified the body of the girl as the one who had escaped frem the truck 
earlier that same night (R. 9, 10). 

4. After being advised of his rights the accused was sworn and 
testified in his own behalf. Ria story ef the homicide was substantially 
as related above. The di~ferences will be discussed and quoted at length 
in subsequent paragraphs. 

5. The •nly offense of which accused was ftund gu.ilty, to which he 
pleaded not guilty, was that set forth in the Specification of Charge I. 
This Specification alleges that accused did, in conjunction with Frivat• 
Soucy, with malice aforethought, willfully, deliberately, feloniously, 
unlawfully, and with premeditation kill Kim Yong Ja by shooting her with 
a carbine. 

Many of the facts lea.ding up to tne accomplishment of this brutal 
homicide, and the act itself, are not in issue. The :Board of Review 1s 
concerned only with the activities ef the accused during the period pre
ceeding and during the act. The general uncentradicted story was as 
follows: 

On 22 April 1947 accused, Soucy, Earlywine, Husted, and Hower were 
at their respective guard posts in the Mitsubishi area. Near these posts, 
at about 0130 hours, a Kor.en girl, Kim Yong Ja escaped while the military 
police sought to apprehend her. Each ef-these soldiers either saw the 
girl escape, or were apprised thereof, and the cor:Poral of the guard gave 
orders to these sentries to ~pprehend her. About two hours later, the 
a.ccused,' Soucy, and Earlywine discovered the girl in tbat area, and the 
three of them talked with her. Soucy and accused decided they wanted to 
have intercourse with the girl. Shortly thereafter, the cor:Poral of the 
guard arrived and saw the girl, but Soucy and accused persua,ded him net 
to apprehend her. Thereafter Soucy and accused, in turn, bad intercourse 
with the girl. Sometime later, the girl was shot and killed by Soucy, 
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when she threatened to report him to the military police, charging him 
with rape. 

Since there was no planned conspire.cy to commit murder or ether 
felony, and since accused did not personally inflict the lethal wound, 
it is only by proving that he was an accomplice of Soucy that he can be 
legally convicted.. The Board, e.fter carefully analyzing the evidence 
of each witness e.nd considering it in the light most unfavorable to 
accused, is of the opinion that the conviction is not-;ustained by the 
evidence. Since this matter is primarily one of fact and not law, it 
is felt that the evidence as to accused's participation in the homicid_e 
should be discussed in detail •. 

Beginning with the time that the girl was discovered in the Mitsubishi 
area, whether it was by accused, Soucy, or Earlywine is unimportant. Soucy 
and accused argued with the corporal-of the guard to keep him from turning 
her over to the military police. Soucy, primarily, did the a.rg'tling, 
"DeGonia said a few words. Re didn I t say much. 11 (R. 22). The res.son for 
wanting to detain ·the girl was that Soucy anc: accused wanted to have 
intercourse with her (R. 39,- 22). The sole object of accused and Soucy, 
at this time, was sexual intercourse. While the consummation of this 
objective was not~proper conduct on the part of regularly posted sentries, 
and would violate the mores of our civilization as weil.l as the 96th 
Article of War, normal fulfilment of sexual desire, without force (and 
at this stage there was no intimation that the objective would be·pursued 
save with at least the reluctant consent of the female) cannot be classi-

' fied as e.·felony. The objective was reached by Soucy, and. shortly thue
after by accused. Other than Soucy, 9ccused, and the girl who had 
accoll'.modFted them, no one ase had 'appeared on the scene. The objectives 
of S.oucy and accused had been completely gained and, seemingly-, all was 
well. Accused an.d Seucy- had no further conquest in mind. 

Thereafter the motive for the homicide wa.1 developed•. Frobably. as 
acc~sed testified (Pros Ex 2), seme of the other guards wished to engage 
the girl in sexual intercourse, and she demnrred. At any rate, the girl 
said something about reporting accused and Soucy to the military police 
charging them with rape, whereupon Seucy said he was going to sheet her 
instead of letting her report them. It is from this peint until Soucy 
fired the last shot, that accused's actiens must be carefully considered, 
for it is only during thia peried that his actions could implicate him 
in the homicide. At the cost of reiteration, the :Board feels that the 
pertinent testimony of each witness te the relevant events ef this period 
_should be recounted. The testimony ef the witnesses Hower, Husted, 
E2rlywine, Soucy and accused is relevant. 

u 
~: Witness testified that he and Hllsted went into the warehouse, 

saw the girl and Soucy and arg,.ied with the latter because he (Soucy) said 
he was going to get rid of her. SoucY wanted to shoot the girl, while 
witness and Husted wanted to "turn her in" or nslip her over the fence." 
Witness believed eccused was in the warehouse at the time, but did not 
see him (R. 62). Soucy told Hower and Rusted: "If anybody asks you 
anything, tell them I hollered 'Raltl' 

' 
three times and then fired. 11 He. 
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then said "get out of the road" (R• 63). Hower did not hear accused do 
any arguing (R• 63). After the second or third shot was fired, witness 
went out of the warehouse, and at that time accused was "by the tires" 
{Husted testified that "the tires" were outside the door (R• 58). 
Witness did not know whether· accused did anything that 1VOuld help or did 
help soucy to kill the girl; he heard no mention of a light or flashlight 
and at the time he left the warehouse he saw the girl and "there was one 
steady beam on the girl." This beam was •coming from the back of the 
Wl:\Tehouse where Soucy was standing." It -was the only beam of light on 
the girl (R• 67). 

Husted: Witness was on the road outside the warehouse when accused 
told him that there was a girl in the building, so he and Hower 8ccompanied 
by accused went into the warehouse to see what was going on, and found 
Soucy, the girl, and Earlywine there. Soucy was saying that he was going 
to shoot the girl, and the others, who wanted "to turn her in or let her 
go", were trying to argue him out of it. Accused planned to let her go, 
and so stated to witness (R. 57). soucy was not moved ·from his purpose 
by their argumem, and -would not listen to them. Re told them. "to get 
out of the way, that he was going to shoot us" (meaning the other soldiers) 
(R• 57). Witness did not know who was by the tires, but he figured it • 
was accused and he thought that he and Hower were the last to leave the 
warehouse, except Soucy, and they were just about outside when the first 
shot was fired (R. 58). Witness did not testify concerning lightw or 
flashlights. He stated that at no time before or duing the shooting did 
he see or hear accused do anything that indicated he was helping kill the 
girl. To the contrary, he stated that accused 'MUlted to let her go. ; · 

Earlywine: Witness knew that Soucy, accused, end the gi:d were in 
the warehouse, and when he heard an argument, he entered the building.and 
"Soucy had the carbine and flashlight all fixed up." nThe flashlight was 
hooked to sort of a box.~ Accused was taking a prophylaxis with a kit 
which he had obtained from HUsted or Hower who had also come into the ware
house. Soucy was "mentioning shooting" the girl, and accused saii:f, nnon•t 
shoot her", and told Soucy. •1et her go." (R. 4Q). Witness suggeste¢ . 
turning the girl over to the military police, but Soucy "didn•t want to do 
anything but shoot her", and told the other soldiers to get out of the way• 
{R• 41). Although there was very little light in the warehouse (R• 41,, 51). 
he did not see accused use his flashlight (R. 42. 52, 56). Witness was the 
first to leave the building (R• 42) and was followed outside by accused, 
-who went over by the tires. Hower and Husted at that time were. still in 
the building (R. 43). The same· relative location of the parties existed 
after the first shot was fired (R. 44, 54), and accused never left his 
position by the tires until after the firini; was finished- (R. 46 )• Just 
before the last shot was fired, accused hollered, "Don•t.n_ At this time 
accused was behind witness, who was sta.Ilding in the doorway_ (R. 54 )• 

Soucy, Witness testified that e.i'ter the acts of intercourse. he and 
accused were talking to the girl, and she said something about telling the 
military police that she had been raped by acoused and witness so the 
latter told accused that he was going to shoot her. Accused objected 
strongly several times (R• 29, 33) and then suggested that they could 
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l 
assist the girl in getting away and they would not be reported (R• 23,29). 
Witness·replie4 that he would not take that chance, and reiterated his 
statement that he was going to shoot her whereupon accused said "OK"• Then 
za.rly,rine cBID.e in, and 'When witness told him that he intended to shoot 
the girl, he_ (Earlywine) disagreed and wanted to let her go (R. 23). Hower 
and Husted then came in and witness told them to get out of the way, th~.t 
ha was going to shoot the girl and did not want to hit th8111. Witness then 
told acoused: "You get behind the post there and hold the light on her 
and I will shoot her.-" Witness said that "a couple of. times• end then 
accused said "OK" (R. 24, 25). Witness did not see accused have a flash
light (R. 25, 32) but saw him start in the direction of the post (pillar) 
(R. 26, 27, 30, 31), and he could have gone out the door for all that 
witness knew (R• 26). After the shooting witness saw accused outside the 
door (R. 31). As to the light at the time, witness testified as follows: 

"Q• At the time you shot the girl, was there any light on the girl? 
A• Before I fired the first shot there was a light on her, end when 

I started firing, I don't relllember anything. 

"Q• Was the light that was on the girl, your light, Soucy? .' A• I couldn't say for sure, because I don't know. It could have 
been or it couldn't have been. I don•t know for sure. 

"Q• Just immediately prior to that first shot do you know where \ 
privat a DeGonia. wa.s? ·, • 

A• No. I just seen him start for the pillar and I didn•t see him 
exactly go behind it. I didn•t see the flashlight come from 
there, but I just saw him head for t_he pillar, head for the post. 

Privats Soucy, just immediately prior to that first shot, dd 
any light seem to come from the pillar? 

A• I couldn•t say for sure. The light -was on the girl. I was 
just watching the· girl. 

The light that was on tho girl, was that your light? 
I couldn• t say. for sure. I set my light down in her direction 
facing her.• (R. 25) 

and further 1 

"Q• ,And how IItUch light was there on the girl?
.A. JUst a flashlight. · 

"Q• And where was your flashlight? 
.J.. It was up on top of the box to the left _of me, heading down 

toward here (indicating). 

"Q• Can you say that your light was on or was not on her? 
A. I couldn•t say. 
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11 
.;.~ Do ;{o'..l know ,•:here Private DeGonia went o.fter 'he moved in the 

general direction of the pillar? 
A• I did not see him. I turned around and went back to the box 

where I was. lie could have gone out the door or W':ln';; behind 
the pillar. I don't know which he did." (H. 2'7 ). 

In the building there was just the reflection from the shop office light 
and a light in the tool room. "There wasn•t very l'iluch light" (R. 32). 
Witness stated that accused did not make 8:IlY effort to stop him from 
shooting because witness believed "he ~-s too scared. lie didn't know 
what was going on himself" (R• 31). "from his (accused's) Winner ond 
speech. he was afraid. He was nervous and see.red" (R. 31, 33).

' . 

Accused; He testified that after he finished his act of intercourse, 
Soucy said he vias r;oing to shoot the girl. He tried to persuade soucy 
not to harm the girl and went after· Hewer. anq l.,Usted to assist him (ll. 73 • 
cl). :i:;~l:,,,\ine joined the party, end all of them tried to dissuade 
Soucy from carrying out M.s expressed intention of shooting the i;irl. 
Finally Soucy told them to "get out of the Y1ay• I em going to shoot"• • 
and pointed the g,-un at them. l!:arly11ine then le~ the building, followed 
by accused who stopped by the tires. e.nd :Husted and Eower follov:ed accused 
(H. 79). Ee was outside th'9 door vhen he heard the. first shot, and he 
jumped in anf flashed his light in there a.ad saw the t;irl fall. and after 
that he leaned up age.inst the tires. All he could hear T1'8.S the rapid 
"shot s of the shooting. n He came to his senses and yelled to Soucy w 
"stop". but the latter fired one more shot (R• 79). 

In the sworn pretrial statement made by accused the day follo11~ng 
the ur.,lawful homicide (R• 79. 80, 84; Pros EX 2), the following questions 
and answers pertaining to the· use of flashlights a.re particularly important, 

"Q• Did you hold the flashlight on this girl while she was being 
shot by the shop g,-uard? 

A• yes I flaslied it on her but not steady." 

* * * * 
"Q• Did you tell Soucy that you \\Ould hold the flashlight on her 

if he would shoot her? 
A• No sir. 

"Q• Are you sure yon clidn•t tell ,him that? 
A• No, he asked me to hold the light on her and I.didn't think he 

· was serious about it and l'lhen he said for everybody to get out 
of the way I went ,back over to the door and stood there and I 
had my flashlight in my hand. I though~ maybe-he was just trying 
to scare her." 

• 
* * * * 

"Q• Did Soucy have a flash light of his O\\n up there? 
A• Yes sir. 
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'Q.•. Did he have it trained on the.·girl't 
A. Yes sir. 

•Q,. · How could he shoot, using both hands, with his carbine, anl 
still hold the flashlight on the girl?. 

A. I don't know how he had it trained on the girl,but he had 
his flashlight on all the time he was shooting anl the light 
was trained right on the girl.• (Pros Ex 2, PP• 3, 4). 

In his testimony before the fourt, accused volunteered a clarification 
of one of his above statements, as follows (R.78)1· 

-
"I might clarify on the statement I made in my sworn statement 

that I had nzy-.flashlight on the girl~ I said, 'Yes, I flashed it. 
on the girl but not steady.' Well; to clarify that, I m3ant I had 

· it on her while we were in there talking and while Soucy was telling 
us to e:1:1t out of the way, And then when we left, lmned.iately after 
the first shot, F.:.ower an:l. Husted had gotter\1-ight there to the door 
and I looked i$.nd flashed my light in then and I saw her fall, and 
I leaned up_ against the tires and my mind went into a complete blank 
there.• 

And later - · 

•9,. At what part in\ill this procedure did the shooting bec;in? 
A. I was right at the door and they were walking out anl I sort 

of pa'U3ed there at the door ani they were still walking out and 
I was more or less ·just outside the door and they were walking 
out an:l I heard the first shot. Well, then they had just cotten 
to the door and I jU!lll)ed in and I flashed my light in there and 
saw the girl fall and after that I leaned up against the tires 

and all I could hear was the rapid shots of the shooting.••• 11 

(R. 79) • 

•Q_•. Well, where Soucy was stanling supposedlY with his flashlight 
pointed in the direction of the· girl, was that in the same 
position, to the best of your knowledge, that he shot fue girl 
from? 

A'. Yes sir.• (R. 81)•. ........ 
•Q,•. Was the flashlight, pointed in the general direction of the girl?. 
A. Yes sir•. 

'' 

•q,.. Do you mean to tell the .coo.rt that you s ta~,red in the beam of 
the flashlight and the line .of the sight towards the e;irl?. 

A•.. Welr, I was in~he general area around there, yes, sir. The 
four of U3 were centered around the girl•.11 (R •. 82) • . . 

, ......... ,c,. 
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'Q.• Did Soucy ask you to hold the flashli,3!:>.t? 
A.. Yes, he asl-:e~ me•. 

•Q,.. What did you do a&aint 
A. I told him, 1 No•.• 

•Q,•. At no time at al+ did you hold the flashlight on the girlt 
A•. Yes, sir. . 

"Q.•- When did you hold the flashlight,. 
A. While we were talking to her and while we were argui~ 

with him, I had nu flashlieht ·on her prt of the time, 
am then after we went outside after he fired the first 
shot,I flashed it o~er to see what was happening.• 
(R 82, 8,3).. .. 

A. careful study of the testimomr of Earlywine, Hower, and HUsted. 
reveals absolutely .n£ evide?Xle implicating accused with the unlawful 
killing of Kim Yone Ja. For the conviction of accusedof Charge I to 
stand·, therefare,accused's part in the homicide must have been shown 
thro~h his o-rn statements or those· of Soucy-. The most damagi~ testi
cony of Soucy relating to accused's participation was that Soooy directed 

accusedto •hold the light on her am I will shoot her• a couple of 
times, and accused said' •OK". Soucy admitted that af'ter he gave accused 
that order, he did not know what accused did; that accused might have 
gone out tqe door. Soucy stated i.bat there was a light on the girl be
fore he started shooting, that it could have been from his (Soucy-1s) 
ligh '.;, he could not say for sure. He did not know where the light came 
fran; that the light was on the girl and that he could not say for sure 
whether it was his light, but •I set my light down in her direction 
facing her.• The Board of Review is of the opinion th6.t no circuimtances 
disclosed by the testimony of Soucy served to connect accused with the 
homicide. It is therefore only fron\:the statements !1!. ~ accused, stand
ing alone, that accused's participation in the crime charged must be 
proven, or the conviction must fall •. 

In his sworn statement accused stated that he held a :flashlight on 
·the girl while she was being shot by Soucy-, •I flashed. it on her but not 
steady.• When on the witness stand he stated that he had his light on 
the girl while the talking was going on, th'en he left, and immed.iatel:1: 
after the first shot, he looked in and flashed his light in then and saw 

' her fall, an:l he leaned up against the tires and his mind went into a 
complete blank. There is not even ax\inference that accused was actively 

implicated inthis hanic ide other than that he assisted in it by- flashing 
his light on the victim. There is no evidence from which this fact 
could legally be found, except in accused's pre-trial statement. In 
his testimony he admitted that~ the first shot was fired, he flashed 
his light in an:l saw the girl fall.. +t mu.st be re?Mmbered that sixteen 
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shots were fired by Soucy•. There is evidence that accused held his 
light on the girl ~ the first shot was fired, and while she wqs 
falling and no evidence that his light wqs on the victim at any other 
time other than the inference which may be drawn from his pre-trial 
statement. 1:one of the other witnesses saw accused's light on her at 
aey time•. 

• 
The statement of accused that he held his light on the girl while 

she was being shot, standing alone am removed fromthe context of the 
written instrument, might be said to be inculpatory. When viewed in
the light of his qualifying assertion that he did not hold the light 
steadily on the victim it becanes a"Jlbiguous am indefinite. The evi-

dence shows that Sou::y tired several shots at Kim Yong Ja,. that she 
fell to the floor ard that thereafter Soucy approached her and fired 
several more rounds into her body. Accused admitted that at sane time 
during this incident he flashed his light onher 11but not steady11 •· 

Taken fairly, and in the light of all the evidence, this admission is 
as susceptible to exculpatory as to inculpatory meaning and is not · 
inconsistent with ac~used's contention that the flashing of-the light 
was dore after the first shot was fired and only in an effort to 
detennine what was. going on inside the warehouse.. • 

•••*Where the prosecution relies solely on accused's 
admissions.or confessions to connect him with the commission 
of a crime it is bound by accused's statements considered in 
their whole effect and the jury is not at liberty to reject 
or disbelieve the self-serving statements while acceptine the 
'disserving statements therein unless there is other evidence 
in the case tending to rem.er the self-serving statements 
questionable, doubtful or inconsistent • • ••· (C11 319168, 
Poe). (See also~ v. Dunkley, 85 Utah 546, 39 Pac (2nd) 
1097;- Forrester v. state, 93 Tex, Cr. 415, 248 s.w. 40; CM 
238485, Rideau, 24 BR 263, 272; 26 A.L.R. ,541; Eagan v. ~ • 
.58 Wyo 167, 128 Pac (2n:i) 215, 225)".. 

The question o~ppellate re~iew is not weighing con:f'licting evi
dence, determining controverted questions of fact, or passing upon the 
credibility of witnesses. The Board of Reviaw must, however, in every 

. case determine whether there is evidence of record legally sufficient 
to support the findine of guilty (AW·50¼). If an.Y part of a·t1nai~ 
of guilty rests on an inference of fact, it is the duty of the Board~ 
of Review to detennine whether there is in the evidence a reasonable 
basis for that inference (CM 150828:.- Robles; CM 150298, Johnson; CU 
156009, Green;. CM 206522, YotU"Jg, 8 BR 271; C1l 197408 1 Mccrimon, 3 BR 
111; Cl.1 270591, Nash, et al, 8 BR 359;: CU 212505, Tipton, 10 BR 237r 
cr:r 238485, Rideau1 24 BR 263, 272). · · · 

In view of all the evidence, it is.our opinion that the 
court was not legally justified in inferring that accused': 

http:admissions.or


participated in the offense, and consequently, that the record of trial 
is not legally sufficient to support the findings of guilty of Charge I 

and 1ts Sp;!cification•. 

6. The accused pleaded guilty to· Charge II and its Specifications, 
and the evidence presented was legally sufficient to sustain the .find
i~s of guiltj• thereof. The offenses alleged in Specifications l and 2. 
occurred o.t the 1Ja.--:.e time and place and are but different aspects of the 
same ach: e .e. fai. ;Lu.re proncrly to perform the duties of a sentinel, 
Paragraph 80~, Hanual for Courts-:,!ar.tial,. 1928, provides in pertinent 
parts: 

•If the accused is found euilty of two or more offenses 
constituting different aspects ct the ·same act or omission, 
the coU!'t should impose punismient only with reference to the 
act or omission in the most important aspect.• 

The Dost im;,ortant aspect of a criminal act or omission is that for 
which the most severe punishment is authorized. In this case neither 

offense is specificall:r covered ·by the Table of l~lllUI:l Punishments. 
However, the offense of a sentinel in allowing an unauthorized person 
to :::enain on his .est is a violation of the General Orders prescribed'. 
for a sentinel (Par 26, FM 26-5) and is, therefore, analogous to a 
violation of standi~ orders for which the maximum punishment prescribed 
is confinement at hard labor for six mnths and forfeiture of two-t.llirds 
pay per month for a like period (CU 28.3685, Palmer; ct! ,318499, White, et 
al). 

7. The charge sheet shcms that accused is 18 years of age. He 
enlisted 17 September 1946, a(!; San Francisco, California, for three (3) 
years. 

8. The court Y1as legally constituted and had jurisdiction of the 
person and offenses. For the reasons stated, the Board of Review is of 
the oninion that the record of trial is legally sufficient to support 
the findincs of ,suilty,otcharge II and its Specifications, legally in
sufficient to support the :findinss of e;uilty of ChaJ:ge I and its Speci
fication, and lqgcl. ly 3ufficient to support only so.much of the sentence 
as provides for confinement at hard labor for six (6) r.10nths and for
feiture of tvo -thirds of accused's pay per month for six (6) months_. 

/slW. Hottenstein , Judge .Advocate 

/s/ R. McDonald Gray. , Judee Advocate 
C~,':'IFIE) A TF.UE CIFY I 

/s/ r. w. LYp::h , Judee Advocate 

~~ 
WALT:Eli D .·SOWA 
Capt-;, Inf 
Summary Court 
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; ' 

JAGH - CM 324924 let Ind 

JAGO, Dept. of the Army, Washingten 25, D. c., 3 Nevember 1947 

TO: Comminding General, Korea l3as·e Command, APO ·901, c/• Pestmaster, 
San Francisce, California: , , . 

l. In the case of Private 1!:cldie J. DeGGnia (RA. 19256928), 280th 
Ordnance Tire Repair Detachment, .A:PO 901'~ I cencur in the :f'oregoiDg 
hGlding by·the ~oard ef Review, and recemmend that the findings of 
guilty of Charge I and its Specification be disapproved and that enly 
so IIIllch of the sentence be appnved as involves confinement at hard 
labor for·siJc months a.nd forfeiture of tw,-thirds ef accused pay per 
month fer six months. Thereupon you will have authority, under the 
provisions ef Article of War 50½, to order the execution of the sen
tence. 

2. When copies of the published erder in this case are forwarded 
to this effico they should be acco11Jl)8.nied by the feregGing helding and 
this indorsement. For convenience •f reference and to facilitate attach
ing copies of the pubUshed order to the record in.this case, pl~ase 
place the file number GY'the record in brackets at the end ef the 
published order, as follews: 

(CM ~24924). 

/ s/ Thomas R. Green 
1 Incl: , ft/THOMAS H. GBEEN 

Record of Trial . Majer General 
The Judge .Advocate General 

CERTIFn:D A TRUE ,COPY: 

~ 
Capt., In! 
Summary Court 
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WAR DEl'ART'&E:Nr · 
In the Office of The Ju~e Advocate General 

Washington, D.c. 

JAGN-C}.J 318406 

U N I T E D ·: S T A T E S ) WESTERN BASE SECTION
) 

v. ) Tp.al bjr G.C.M•., convened at 
Paris, France, 4 November 1946.Private HENRY LAYTON ) 

} 
Dishonorable discharge and con

(33765133), Headquarters ) finement tor two (2) years.
Western Base Section., ) .Discipli~r;y Barracks.
USFET. ) 

HOLDING by the BOARD OF REVIER 
JOHNSON, BRACK, and TAYLOR, Judge Advocates 

l. h record ot trial in the case o! the s:>ldier named abon 
has bean examined by the Board of Review. 

2. The accused was tried upon the follorl:og Charges and Specifi
cations: 

CHARGE I a Violation of the 58th Article of War. 

Spacifi.cation: In that Private Henry R. Layton, Headquarters, 
Western Base Section, United States Forces, European · 
Theater, did, at Paris, France, on or about 19 April 1946, . 
desert the service of the United States and did remain 
absent in desertion until he was apprehended at Paris, 
France, on or about 6 May 1946. 

CHARGE II: Violation of the 96th. Article of War. 

Specification l: In that Private Henry R. I.ayton., Headquarters, 
Western Base Section, United States Forces, European 
Theater, did at Paris, ~ance, on or about 19 April 1946, 
lrl.th intent to defraud, wrong£ull.y., knowingly and unlaw
fully obtain an Honorable Discharge !rom tbs militar:, 
service of the United States, under the name of Private 
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First CJass Arnold H. Sanders. 

Specification 3: (Finding of not guilty). 

Accused pleaded not guilty to all Charges and Specii'ications and was 
found not guilty of Specification 3 of Charge II, guilty of all other 
Specifi·c.ations and Charges, and was sentenced to be dishonorably dis
charged the service, to i'or.t'eit all pay and allowances due or to be-
come due, and to be confine(! at hard labor at such place as the reviewing 
authority ruight direct for two years. The reviewing authority approved 
the sentence, designated the Branch United States Disciplinary Barracks, 
Greenhaven, New York, as the place of confinement and i'orwarded the re-
cord of trial pursuant to Article of War 5o½• . 

J. The Board of Review holds the record of trial to be legally 
sufficient to support the findings of guilty of Charge II and Specifi
cation l thereof. The only question to be considered is whether or not 
the record of trial is legally sufficient to support the findings of 

· guilty of_ Charge I and its Specification and the sentence. 

4. The findings of guilty as to Charge·I and its Specification 
(AW 58), is predicated on the fol_lowing evidence: Accused was apprehended 
6 May 1946 in civilian clothes and at the time had in his possession a 
WD AGO Identification Card which was purportedly issued to "Arnold H. 
Sanders, WD Civ. Te1etype Repairman", dated 22 April 1946, bearing no· 
army serial number (R. 8; Pros. Ex. A) .. Also found in the accused's 
possession at the time of apprehension was an Army Honorable Discharge 
Certificate which certified that Arnold H. Sanders, 367?72£JJ, Private 
First Class, 239th General Hospital, AUS, was given an honorable dis
charge from the military service at the Separation Center Headquarters 
Western Base Section, Paris, France, on 19 April 1946 (R. 9; Pros.Ex.B). 
Both exhibits bore fingerprints of the accused in the space provided 
therefore (R. 13, 14). One Arnold H. Sanders, ASN 36777266, Pfc, 1US, 
a former member of the military service, was discharged honorably on ll 
April 1946 at Camp McCoy, WiBconsin (R. 12; Pros. Ex. D). Accused was 
sworn and testified that prior to his admittance to the 239th General 
Hospital he had traveling orders from another soldier who took him to 
the First Aid Station at Etoile where he presented the traveling orders 
and was admitted under the name of Sanders. About a week after he en
tered the hospital he ~ecided to assume the nam of Arnold H. Sanders 
in order to get away from his past (R. 23). No evidence was adduced 
to establish the inception of accused1.s unauthorized absence or to in
dicate his proper organization fran which he is alleged to have absented 
himself without leave. 

5. ·An essential element of the offense of desertion is that the 
accused absented himself vdthout leave or remained absent without leave 
from his place of service, organization or place of duty (par. 130 (proof) 
MCM, 1928, P• 143). In the instant case no attempt was made to establish 
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the inception of the accused's unauthorized absence or to show his proper 
place of service, duty, organization or unauthorized absence. The failure 
to establish this essential element of pro.of is fatal to conviction of 
desertion under Article of War 58 or of the lesser included offense of 
absence vd thout leave under· Article of War 61 (C~d: 317087 (1946), V Bull. 
JAG 355J CM 119864; Dig. Ops. JAG•. 1912-40, 416 (6)). The prosecution . 
apparently relied on the evidence of accused's apll" ehension in civilian 
clothes arxl on his possession of fraudulent WD AGO Identification Card 
and Anrry Discharge Certificate to establish the offense. Accused, con
ceivably, could have been on pass or furlough when apprehended. Although 
the wearing of civilian clothes and possession of fraudulent identifica
tion papers by accused at the tine of apprehension might, together with 
competent proof of his absence without leave,·substantiate an inference 
of the intent to desert, such evidence alone without other competent 
proof of the unauthorized absence., is legally insufficient to support 
_the conviction under the Specification of Charge r. 

In the opinion of the Board the offense set out in Specifica
tion 1 of Charge II constitutes a disorder to the prejudice of good or
der and military discipline in vioJa tion of Article of War 96 (par. 152!, 
MCM., 1928) and is punishable by confinement at hard labor for a period of 
four months and by forfeiture of two-thirds pay per month for a like 
period (par. 104~ MCM, 1928). 

6. For the reasons stated the Board of Review holds the record ot 
trial legally insufficient to support th3 findings of guilty of Charge 
I and its Specification, legally sufficient to support the findings ·ot 
guilty of Charge II and Specification 1 thereunder, and to support only 
so much of the sentence as provides for confinement at hard labor for 
four months and forfeiture of two-thirds pay per month for a like period• 

1 ............... -~_-'1._,<_._,......£e~/...1~v ....~_l__, ,_,_1_____ Judge Advocate. 

Judge Advocate. 

_1..;.;·,,.....~L-·.,·..;·~ -~__.,\..._·_ ....l..;:;-..u:;;;.··-·__.,... Judge Advocate. ....... ,__, 
'-
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JAGN-CM 318406 1st Ind 
flD, JAGO, Washington, D. c. 
TO: Commanding General, Western Base Section, APO 513, c/o rostmaster, 

New York, N. Y. 

l. In the case of f'rivate Henry Layton (33765133), Headquarters 
Western Base Section, USFET, I concur in the holding of the Board of 
Review and for the reasons stated therein recommend that the findings 
of guilty of Charge I and its Specification be disapproved, that only 
so much of the sentence be apfroved as involves confinement at hard 
l~bor for four months and forfeiture of two-thirds pay per Eonth for a 
like period, and that a post guardhouse be designated as the place of 
confinement.· Upon taking such action you will have authority to order 
the execution of the sentence. 

2. i\'hen copies of the published order in this case are forwarded 
to this office they· should be accompanied by the foregoing 'holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at t;ie end of the pub- · 
llshsd order, as follows a,. 
(CM 318406). 

1 Incl THOMAS H. GREEN 
Record of trial Maj or General. 

The Judge Advocate General 
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