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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington, D. C. 

1 0 ~r1R 1948JAGQ - CM 329200 

UNITED STATES ) UNITED STATES AIR FORCES IN EUROPE 
) 

v. ) 

Privates MAX L. STALEY (RA. · ~, Trial by G.C.Jl., convened at 
45010333),Detachment-A,6th ) Rhein Main, Germany, 3 . 
Air Vehicle Repair-Squadron· ) February 194a. Each: Dis

· and FmlAN K. BONE (RA. . ) honorable ciischarge and 
17188027), Hq. and Base ) confinement for one (1) 
Service Squadron,466th Air ) year. United States Disci
Service Gp, both of Rhein/ ) plinary Barracks. · 
Main Air Base, APO S7,US Amy. ) 

HOLDING by the BOARD OF REVIEW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

l. The record of trial in the case of the soldiers named above has 
been examined by the Board of Review. 

2. The accused were tried upon the following charges and specifications: 

As to accused Bone : 

CHARGE I: Violation of the 96th Article of War.· 

Specification 1 . In that Private :ir.1rman K. Bone, Headquarters and 
Base Service Squadron, 466th Air Service Group, did, at . 
)Ulein/Main' .Air Base., Frank.i'urt., Germany, on or about 28 . 
November 1947., wrongf'ul.ly take, and use without consent of 
the owner., a certain motor vehicle., to wit., a one-quarter 
(¼) ton., 4%4 truck, license number E 0903, the property of 
Corporal Harold Mood, 14th .Troop Carrier Squadron, 61st 
Troop Carrier Group, of the value of more than fifty dollars 

. ($_50.00). 

CHARGE II: Violation of the 6lst .Article of War. 

Specifications In that Private Firman K. Bone, Headquarters and 
Base Service Squadron, 466th Air S-,,rrlce Group, did., 111.thout 
proper leave, absent himself fran-hfs command at Rheinft[ain 
Air Base, Frankfurt., Germany-, fran about l November 1947 to 
about.? November,.1947. · 
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(2) 

AB to accused Staley: ' 

CHARGE I: Violation of the 96th .Article of War. 

Specification: In that Private Max L.·.Staley., Detachment •A.•., 
, 6th Air Vehicle Repair Squadron., did., . at RheinAlain Air 

Basa, Franld'urt, Germany., on or about 28 November 1947., 
wrongfull.3' take, and use without consent ot the owner, a 
certain motor vehj.cle, to wit., a one-quarter (¼) ton, 4J:4 
truck, license number E 0903, the property- of Corporal 
Harold Mood., 14th Troop Carrier Squadron., 61st Troop 
Carrier Group., of the value of more than fifty, dollars ,
{$50.00). . . . 

CHARGE II: Violation of the 96th Article of ll'ar. 

· Specification 1:, In that Private Max L. Staley-; Detachment •1• · 
6th Air Vehicle Repair Squadron, did, on or about 28 Novem
ber 1947, wrongfull3' and unlawfully drive a motor vehicle 
at Russelsheim, Gennacy., while mder the influence of 
intoxicants. · · • · 

Specification 2: In that Private Max L. Staley, Detachment•>.•; 
6th Air Vehicle Repair Squadron., did., on or about 28 Nonm
ber 1947., at or near Ruesselsheilll, Geraumy., ll'l'Ongfull.3' and 
unlawfull.3' operate a motor vehicle, to llit., one-quarter (¼) 
ton., 4J:4 truck, at a speed in the excess of :fifteen (15) · 
miles per hour. 

Each accused pleaded not guilty to and was found guilty of all Charges and 
Specifications. Evidence of three previous convictions as to accused Bone 
and two previous convictions as to accused Staley was introduced. Each o:t 
the accused was sentenced to be dishonorabq discharged the service, t.o 
forfeit all pay and allowances due or to become due and to be confined at 
hard labor !or two years. The reviewing authority approved the sentences, 
reduced the period of confinement as to each accused to one year, designated 
the Branch, United States Disciplinary Barracks, Fort Hancock, New Jersey, -
as the place of confinement and forwarded the record of trial for action · 

· under Article of War 50t. 
,3.• · The only question :presented by the record is the maximun pllllishment 

which may be imposed upon each of the accused £or the offenses of which they 
were found guilty. In view of this fact it is deemed unnecessary to 
summarize the evidence.. ' 

Accused Staley was tried and found guilty- of 'Wl'Ongful.ly taking and 
using an automobile without the consent of the Olfner., driving ,mile under 
the in!luence of intoxicants and operating a vehicle at an excessive speed. 
Accused Bone was tried and found guilty of wrongfulq taking and using an 
automobile without the consent of the owner and of absence without leave 
for seven days. 

-2-. 
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The specification as to each accused with respect to the wrongful 
· taking of the automobile alleges ·in pertinent part that each did: 

"wrongfully take, and use without consent of the owner, a 
certain motor vehicle, to wit, a one-quarte.r (¼) ton, 4x4 
truck,*** of the value of more_ than fifty dollars.n 

The Board of .ileview held in CM 326588, Sattler, (December 1947), that a 
specification which alleges the mere "wrongful taking and carrying away" 
of property of anoth~r charges, in essence only a disorder for which the 
maximum punishment authorized by paragraph 104£, MCM, 1928, is confinement 
at hard'labor for four months and forfeiture of two-thirds pay per month 
for a like period. That opinion pointed out however, that the type, 
character, and value of the property., and the circumstances under 'Which it 

·. wa~ taken are factors which mus,P be considered in detennining whether the 
offense is in law and fact more closely related to a "disorder" than to 
the more serious charge of larceny. 

Thereafter, it was determined in CM 326883, Meece (Feb. 1948), that 
the doctrine enunciated in the Sattler case, supra, applied to a Specifi
cation which alleged that accused did "wrongfully and without lawful per
mission or authority use" a vehicle, property of the United States. The 
basis of the decision in the Meece case, supra, was that such a Specifica
tion charged only the commission of a tortious act in such a manner and 
under such circumstances that accused's conduct copstituted the criminal 
offense of a disorder to the prejudice of good order arrl military discipline 
in violation of Article of War 96. This holding was in conformity with 
CM 30709?, Mellinger, 6o BR 214 wherein the Board of Review stated: 

"The presence of the word 'wrongful' in each Specification was 
sufficient to put*** ffeie accusei} ***on notice that his 
acts were alleged to have been effected under such improper 
circumstances as to be prejudicial to good order and military 
discipline or to constitute conduct of a nature to bring dis
credit upon the military service (Cf: CM 226512, Luben; CM 
303049, Penick, CM ETO 8458; CM 30561?, Blacker, CM ETO 10418. 11 

The only facts in the instant case which. distinguish it from the Meece 
case, supra, are that the Specification in the present case alleges that 
accused did "wrongfully take and use" a vehicle while the Specification 
in the ~ case, supra, alleged that accused ~id "wrongfully and without 
lawful permission or authority use" a vehicle, and the fact that the value 
of the vehicle was alleged in the instant case while no value was charged 
in the~ case. ·consequently, the sole.question for the Board of 
Review to detennine is whether the use of the additional word "take 11 and 
the allegation of value in the Specification in this case is sufficient 
to hold that as a matter of law the offense so charged is more than a 
tortious act constituting a mere "disorder" to the prejudice of good order 
and military discipline. The Board of Review is constrained to hold that 

- 3 -
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the principles-applied in the Sattler and Meece cases are controlling in 
the present case. The following excerpt fran the Meece holding is equally 
applicable to the present case and clearly shows that the reasons upon 
'Which that decision·was based makes the conclusion inescapable that the 
Specification in the present case charges a mere "disorder" as distinguished 
fran the more serious charge of larceny or misapplication: 

"It is within the province 0£ the Board of Review to 
examine the evidence in the record of trial to detennine 
whether it is legally sufficient to establish the -wrongful 
nature of the act alleged. However, it cannot affirm a 
punishment inflicted for the commission of an offense which 
may have been proven but 'Which is not alleged by, contained 
within, or reasonably to be implied from the original verbiage 
of the Specification. Sans "wrongfully" the al.legations con-· 
tained ih this Specification do not state or imply misconduct, 
since the accused might well have canmitted such an act 
through mistake, and a will to do wrong may not be inferred · 
where itis not inherent in the act. The physical act of 
accused might, depending upon all of the circumstances includ
ing the nature of accused's intent, constitute on the one hand 
the offense of a simple disorder and on the other hand any one 
of several felonies cognizable in military law. In such cases, 
when used alone as the charging word, "wrongfully" indicates 
only the slightest degree of criminality llhich might be applicable 
to the acts alleged. Thus here; in the absence of, other or 
additional words by which an offense of greater gravity would be 
stated or might be reasonably implied, we are forced to the· con
clusion that the offense of which accused has been found guilty 
is a simple disorder in violation of Article of War 96." 

The offense of wrongfully taking and us:!,ng a vehicle 1fithout the 
consent of the owner is not specifically listed in the Table of Maximum 
Ptmisbments (par 104s, MCM, 1928); However, the offense described as 
"disorderly mider such circumstances as to bring discredit upon the 
milltary service" is listed therein w.i. th a maximum authorized punishment 
not to exceed confinement at hard labor for four months and forfeiture . 
of two-thirds pay per month for a like period. Accordingly, the sentence 
as to the accused Bone is excessive because the maximum punishment for 
the offense of wrongful taking and using of the motor vehicle, canbined 
with an absence without leave of seven days is confinement at hard labor 
for four months and twenty-one days and forfeiture of two-thirds of his 
pay per month for-a like period. 

As to accused Staley another question is presented for consideration 
by the Board of Review. In addition to the wrongful taking Staley was 
tried an~ found guilty of driving the motor,venicle in question llhile under 
the influence of intoxicants and driving it in excess of 15 miles per hour. 
The record discloses that the charge of speeding was committed contempora
neously with the offense of driving while under the influence of intoxi
cants. Speeding being a simple disorder is punishable as heretofore stated 
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by confinement not in excess of four months and forfeiture of two-thirds 
pay per month for a like period. There is no maximum punishment pre
scribed in the Manual for Courts-Martial for the offense of driving while 
under t.~e· influence of intoxicants nor is there a Federal statute on 
this subject. Accordingly, we must look to the District of Columbia Code 
for the maximum punishment for this offense (CH 212505, Tipton,· 10 BR 
237, 246). Paragraph 609, Title 40, District of Columbia Code provides
that: . . 

"No individual shall while under the influence· of any in
toxicating liquor*** operate any motor vehicle in the 
District. Any individual violating any provision of this sub
division shall upon conviction for the first offense be fined 
not more than $500 or imprisoned not more than six months, or 
both; * i~ *" (4 Bull. JAG -56). · . 

Since the additional offenses with which accused Staley was cha,z:ged 
arose out of the same act, viz., the operation of the vehicle, he may only 
be punished for the most important aspect of the act, to wit; driving while 
intoxicated (CM 313544, Carson, .63 BR 137, 5 Bull. JAG 202 and cases cited). 
Accordingly, the max:inn.un punishment which the court was permitted to impose 
upon the accused Staley was dishonorable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at hard labor for ten 
months. It is noted that the court considered a previous conviction of ac
cused Staley for absence without leave beginning on 23 December 1947. 
Since th!s offense was not conmitted during the one year preceding the com
mission of the offenses here under consideration it should not have been 
considered by the court (par 402 (5).Dig Ops JAG 1912-1940). In view of 
the failure of the defense to object, however, this is harmless error 
(par 79c, MCM, 1928). 

4. For the reasons stated the Board of Review holds the record of 
trial legally sufficient to support the findings of guilty as to each 
accused ·and le~aJ.J;r sufficient to support only s9 much of the sentence as 
to accused Bone· as involves confinement at hard labor for ,four months and 
twenty-one days, aid forfeiture of two-thirds of his pay per month for a 
like period; and as to the accused Staley, legally sufficient to support 
only so much of the sentence as provides for dishonorable discharge, for
fei ture of all pay and allowances due or to become due and confinement at 
hard labor for ten months. 

______,..__,.________,,._..____,Judge .Ac.vocate 

~~~~µh,..;:1,~~'-P-~~~;..::::.-'Judge Advocate 

-5-
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JAGQ - cu .329200 lat Ind 

JAGO, Dept. of the Arrrq, Washington 25., D. C. 

TO: Comnanding General, fui.ted States Air Forces in·Europe, APO 
633, c/o Postmaster, New Yorlc, New York. 

1. In the case of Private Max L. Staley (RA 45010333), Detachment 
A, 6th Air Vehicle Repair Squadron and Private Firman K. Bone (RA 1718002'7), 
Headquarters and Base Service Squadron, 466th Air Service Group, I concur 
in the foNgoing holdmg by the Board of Review and far the reasons stated 
therein recomend that only so much of the sentence as to accused Staley 
be approved as involves dishonorable discharge, forfeiture of all pay and 
allowances due or to become due and confinement at hard labor for ten 
months; and that onl:y' so much of the sentence as to accused Bone be ap
proTed as involves confinement at hard labor for four months and tnnt;r-
one days and .forfeiture of two-thirds pay p!r month £or a like period. 
Upon taking such action you will have authority to order execution of the 
sentences. 

2. In view of the circumstances in this case which show that both 
accused nre jointly involved in the enterprise out of l'lh.ich all of the 
offenses of which accused Staley was found guilty arose, and the fact that 
a previous conviction by court,-martial of accused Staley was erroneously 
introduced, it is further recommended that consideration be given to 
suspension of the execution of the dishonorable discharge in his case 
until his release from confinement., reduction of the period of confinement 
to six months and designation of an appropriate place of confinement 
within your conmand tor each ot the accused. 

3. 'When copies of the published order in this case are forwarded to 
this office they should be accompanied by the foregoing holding and this 
indorsament. For convenience o:t reference and to facilitate attaching 
copies of' the published order to the record :1n this case, please place the 
file number of the record in brackets at the end of the published order, as 

. f'Oll0W8 : 

THOUAS H. GREEN
Incl Major Genoral 
Record of' Trial The Judge Advocate General 

-6-
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DEPARTilENT OF THE A.-qJ.IT 
(7)In tbe Office of The Judge Advocate General 

Washington 25, n.c. 19 MAR- ~48. 
JAGH CM: 329238 

UNITED STATES ) THE INFANTRY CENTER 
) 

v. ) Trial by G.c.~., convened at 
) Fort Benning, Georgia, 8 

Second Lieutenant DEREK R. ) January and 12 February 1948. 
COMPTON (0-1341214), Infantry. ) Dismissal and total forfeitures. 

OPINION of the BOARD OF REVIEii 
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
.case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Spec:~ication: 

CHtulGE: Violation of the 58th Article of War. 

Specification: In that Second Lieutenant Derek R. Compton, 
Infantry, Detachment Headquarters, Infantry School Detach
ment, The Infantry School, Fort Benning, Georgia, did, at 
Fort Benning, Georgia, on or about JO January 1947, desert 
the service of the United States and did remain absent· in 
desertion until he was apprehended at'Chattanooga, Tennessee, 
on or about 10 November 1947. 

He pleaded not guilty to the Specification but guilty to absence without 
leave at the place, time, and for:the duration alleged and not guilty 
to the Charge, but guilty to a violation of .Article of War 61. He was 
found gullty of the Charge and its Specification. No evidence of 
previous convictions was introduced. He was sentenced to be dis.missed 
the service, to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor for one year. The reviewing authority 
approved the sentence but remitted the confinement imposed and forwarded 
the record of trial for action under Article ·or War 48. 

3. The Board of Review adopts the statement of the evidence and 
the law contained in the review.of The Infantry Center Judge Advocate 
dated 27 February 1948. 

4. Records of the Anrr:/' show that accused is 23 years of age and 
divorced. He left school just prior to completing the eleventh grade. 

http:review.of
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His civilian occupation, if any, 'is unknovm. He had three years and 
nine months prior service in the Navy, which was terminated by an 
honorable discharge. Thirty~eight months of his naval service was 
served overseas during hostilities and he received three combat participa
tion stars. He had enlisted service in the Army from 8 January 1946 
until 29 August 1946 when he was commissioned a Second Lieutenant. His 
one efficiency,ratine of record is "Excellent." 

5. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of accused were committed during trial. The record of trial is 
legally sufficient to support the findings of guilty and the sentence 
as modified by the reviewing authority and to ·warrant co;ifirmation of 

· the sentence. A sentence to dismissal and total forfeitures is author
ized upon conviction of a violation of Article of War 58. 

-~~-.;,,,-~~-«~~'?f.~~~·....______, Judge Advocate. 

1 

-'""'l~l'-··...·utf,..._ ...............____, Judge Advocate. ...~cU:6:11 

~,,J, Judge Advocate. 

2 



JAGH CM 329238 1st Ind 

JAGO, Dept. of the Army, Washington 25, n.c. MAR i.! 51943 
TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Second Lieutenant 
Derek R. Compton (01341214), Infantry. 

2. Upon trial by general court-martial -this officer was found 
guilty of desertion from 30 January 1947 until his apprehension on 10 
November 1947, in violation of Article of War 58 (Chg, Spec). No 
evidence of previous convictions was ~troduced. He was sentenced to 
be. dismissed the service, to forfeit all pay and allowances due or to 
become due, and to be confined at hard labor for one year. The review
ing authority approved the sentence, but remitted the confinement im
posed and forwarded the record.of trial for action pursuant to Article 
of War 48. 

3. A summary of -the evidence may be found in the review of the 
Infantry Center Judge Advocate which has been adopted in the .accompany
ing opinion of the Board of Review as a statement of the evidence and 
the law in the case. The Board of Review is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and thi sentence as modified by the reviewing authority and to warrant 
confirmation of the sentence. I concur in that opinion. 

Accused, who had been on sick leave from Fort Benning, Georgia, 
failed to return to Fort Benning at the expiration of his leave on 30 
January 1947. He v.as apprehended in Chattanooga, .Tennessee, by the 
police of that city on. 10 November 1947-

A~cused testified in his own behalf that he had had three years 
and nine months of service in the Navy during the war ani:l had two tours 
of overseas duty totalling 38 months. Prior to departing for his second 
tour he was married. On returning to the United States after 21 months 
he found that his wife had given birth to a child the day before his 
return. He was discharged from the Navy on 2 October 1945 and enlisted 

· in the Army on 8 January 1946;,_ His domestic life was unsatisfactory and 
he finally obtained a divorce on 10 December 1946. On 18 December 1946 
he contracted pneumonia and was sent to the Station Hospital, Fort 
Benning. He was subsequently given a convalescent leave from which he 
did not return due to the state of his mind occasioned by his marital 
difficulties. 

4. The accused is 23 years of age and divorced. He left school 
just prior to completing the eleventh grade. His civilian occupation, 
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if any, is unlqlown. He had _three years and nine months prior service 
in-the Navy, which was terminated by an honorable discharge. Thirty
eight months of his naval service was served overseas during hostilities 
and he received three combat participation stars. He had enlisted 
service in the A:rrrry from 8 January 1946 until 29 August 1946 when he 
was commissioned a Second Lieutenant. His one efficiency rating of 
record is 11 Excellent. 11 

. 5. I recommend that the sentence as modified be con.firmed and · 
carried into execution. 

6. Inclosed :i.s a form of action des,igned to c arr-y the above 
recommendation into effect, should such recommendation meet with your 
approval. 

.-
S H. GREEN2 Incls 

1 Record of trial Major General 
2 Form of action The Judge Advocate.General 

( GCUO 82, 26 March 1948) • 

4 
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DEPART1'.IENT OF THE APJ;IT 
In the Office of The Judge Advocate General (11)Washington 25, D. C • 

JAGH ClJ 329321 
16. July 1948 

UNITED STATES ) zmE COr,Il.IA.ND AUSTRIA 
) 

v. ) Trial by G.C.ll., convened at 
) Horsching Base, Austria, 20-

Private OSCAR MARINEZ, RA 
19219316, Troop "A",· 24th 

) 
) 

21 January 1948. To be hanged 
by the neck until dead. 

Constabular.r Squadron, APO 174. ) 

OPINION of the BOARD OF REVIE:f 

HOTTENSTEIN, LYNCH and BRACK, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Oscar Marinez, Troop A, 24th 
1 Constabulary Squadron, did, at Horsching Base, Austria, 

on or about 12 December 1947, withna.lice aforethought, 
willfully, deliberately, feloniously, unlawfully, and 
with premeditation kill.one Gottfried.a Knogler, a human 
being by shooting her with a pistol. 

He pleaded to the Charge and Specification "not guilty and not guilty by 
reason of temporary insanity at the time the ac~ was connnitted," and was 
found.guilty of the Charge and Specification., No evidence of previou~ 
convictions was•introduced.· All of the members present at the time.the 
vote was taken concurring, he was sentenced to be hanged by the neck . 

· until dead. The reviewing authority approved the sentence and forwarded 
the record of trial for action pursuant to Article of i/ar 48. 

J. Evidence. 

a. For the prosecution. 

Accused is in the military service and on the date of the offense 
alleged was a me:r.iber of Troop 11 A11 , 24th Constabulary Squadron, Horsching 
Base, Austria (R 10,24,25). For sometime prior to 12 December 1947 accused 
had been on friendly terms with the deceased, Gottfrieda Knogler, also 
known as Trudi, vfho was employed at the 11 PX11 at Horsching Base (R.23,45), 



(12) 

and accused was reputed to be Trudi's "boy friend" (R 24). At some 
time during November 1947 the deceased had papers pertaining to a 
marriage between herself and accused (R 45) •. Their relationship was, 
however, :marred by quarrels (R 45). Concerning one quarrel Eva Humer, 
also an employee at the uPX11 testified as follows: 

11 Q Ylhat was this statement that the accused made to Gottfrieda 
Knogler at that time? · · 

A They argued and he said, 'You son-of-a-bitch if I catch you 
I will shoot you 1 • 

Q \Tho said that? 
A Oscar Marinez •. 

Q Why did he say he would shoot her i.f he caught. her? 
A Tpat I don't know. I didn'.t hear it. I only heard that. 

PROSECUTION: Nothing further. 

DEFENSE: We want to move to exclude that from the record. 

PROSECUTION: We will join with him and ask that it be stricken 
and ask that the court be instructed not to regard the statement. 

LAW MEMBER:. It will be stricken and the court is cautioned not to 
regard the_ statement. 

'* * * Q Miss Hu.mer, have you reconsidered the statement you made just 
a few minutes ago about the conversation between the accused, 
Marinez, and Gottfried.a. Knogler? 

A Yes, what I said is all correct. 

Q Was there anything else to that statement that you did not 
·give on your previous testimony? . 

.A. No. ·. \ 

Q .You did not speak to me a few minutes ago and tell me additional. 
words that were included in that statement? 

A Yes. 

* * * · Q Miss Rumer, before the recess you stated that the ac.cused said 
to Gottfried.a. Knogler, 'You son-of-a-bitch if I catch you I 
will kill you'; did he say anything else in that statement? 

A. Yes, 'When I catch you with somebody else I kill you 1 • 11 (R 42,43,44) 

Miss Humer also testified that when accused had been in the hospital the 
deceased had gone out with another man (R 45). 

2 
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On the night of 11 December accused rode to Linz on a truck on 
which, among others, were deceased and Private First Class Norman 1Iinuth. 

·After arriving in 1inz accused learned that deceased-had a date with 
YJ.inuth who was taking deceased to her home (R 18,19). After speaking· 
with the deceased alone for a few minutes accused accompanied her and 
Minuth part of the way to her home (R 19). Munith testified that he 
had heard accused ask deceased for the return of some property (R 24). 

At 10:00 a.m. on the morning of 12 December accused gave a sealed 
envelope to Technician Fifth Grade Kyle Parriott, mail orderly· of 11A.11 

Troop, and requested that it be given to the Troop Commander at 2:00 p.m. 
Parriott testified that at the time there was nothing unusual about 
accused's appearance~ Parriott gave the.envelope to Captain John K. 
Brier, Commanding Officer of Troop 11A11 , at 2:00 p.m. (R 28). Captain 
Brier identified Prosecution Exhibit 3 as a letter which ,Tas contained 
in an envelope eiven to him by Parriott at about 1400 hours•l2 December 
1947. Captain Brier identified the signature on the letter as that of 
accused and the letter was admitted in evidence (R 32,35; Pros Ex 3). 
The contents of the letter were as foll~«s: ' 

11 Dear Sir: _ 
I writting you these few lines to let you know why I am 

doing what I am going to do. 1Iell·Sir I guess you were right 
when you said that I vras no goodJ 

But Sir I want you to know that I loved her more than 
anythink in the world. But the way she done me today I'll 
never forget. She has been eoing with some one else for a 
long time now. 

Sir I gave her$ 80,00 Dollars every month now for 9 
months now out of my¢ 83.50. 

Do I am doing this so she wont do it to some more G.I. 
Well Sir by the time you read this It will be over with. As 
you know we were planning to get marriedl I hope you un~erstand. 
0-Yes Sir everythink I done was for her. 

s/Pvt :t<J.arinez Oscar 
I hope that you can read this. I am a·s (illegible) as I am no 
good. See I am writing this to you becaustl you tryed to help me 
before But I was thinking you were trying to do me bad. 

I am sorry Sir if by any chance I dont't 
come back to A Troop. tell the men that there the best guys I 
ever know. And that I thin!~ that they can make ·:;his Troop the 
best one over here. But ·not to do what I did. I \<Titting this 
on the 11 of' Dec 1947 at 12:00 P.1.i. 

I 111 allways rember you guys. 
s/ Marinez Oscar. 11 

At approximately 1030 the same morning accused drew 11 a .45 pistol, 11 

serial nwnber 319223, from the troop 11armorer11 stating tllp,t he was going 
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out for training~ He did not, however, receive aey ammunition°(R 25). 
Technician Fourth Grade Theodore J. Guskie, the armorer, testified that 
accused's appearance was normal. 

At 1105 hours accused appeared at the "PX," went to deceased 1 s 
counter, and asked for the return of a ,1atch. She gave him a watch and 
asked him to return her watch. He claimed that he had lost her watch and left, 
but returned to deceased 1s counter ~bout ten m~tes later (R 39). 

Three employees of the 11 PI:11 , Eva Hu.mer, Isabella Reiter, and Paula 
Boeck, were eyewitnesses to the ensuing incident. Their testimony was 
in substantial accord and is summarized as follows. After some soldiers 
who were nearby had "gone on'~ accused a.sked deceased if.' she would come 
back to him. The deceased refused and accused told her he was going 
to kill her. He drew his pistol.and fired three or four shots at: 

· deceased and after she fell to the floor leaned-over,the counter and 
fired three more shots (R 40,52.,54). On cross-examination Miss Hu.mer 
testified that she had known accused for approximately eight months.· 
When he first came into th~ 11 P.K11 on the day in question she was able 
to observe his face and stated that she had never seen him as he appeared 
at that ti.me, that 11 He wasn•t· even white. He was '·green or gray when he 
came in. 11 His appearance did not change during the incidents which 
followed (R 44). 

" Miss Reiter observed that just prior to _the shooting accused appeared 
"very pale" (R 52). Miss· Boeck described his c·olor as "yellow and green, 11 

and stated it was not his natural appearance (R 55). 

Technical Sergeant Robert H. Bohl was entering the 11 PX11 at ·the time 
of the shooting and disarmed accused: -He subsequently recovered seven 
rounds of brass and one projectile for 11a .45 calibre" at the scene of 
the shooting. He turned over the brass, projectile and the pistol he 
.obtained from accused to Lieutenant Hall, the Provost Marshal at · 
Horsching Base (R 56) • · 

Captain Clark C. Bohannan who was in the "PX" at the time of: the 
shooting, ;had his attention attracted __by the shooting and saw accused· 
apparently shooting at the wall and then at the floor•. He and Sergeant 
Charles H. Mabry who Yras entering the "PX" during the shooting· took 
accused into,custody, and.a short time later turned him over to.Lieutenant 

.:Hall, the Provost Marshal (R S7.,S9). . · · ·. 

Major Leonard A. Johnson, Medical- Corps, examined deceased. at th~ 
Post Exchange. She was lying on the counter and was bleeding profusely 
from the nose. The bleeding was occasioned·'by bullet wounds. Major 
Johnson's examination which was superficial disclosed bullet wounds of 
the left orbital socket and of the abdomen, and 11 ~ grazing shot of the 
left shoulder." Major Johnson cleaned out the nasal passages in order 
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that deceased might breathe more easily and had her taken to the 
"Allgemeinee Krankenhaus, Linz. 11 '(R 74,75) • _ 

Doctor Kurt Mueller .testified that he treated the deceased at the 
11Allgemeinee Kranlcenhaus" (General Hospital) at Linz. She was brought 
to the hospital on 12 December and Dr. Mueller's examination at'that 
time disclosed that she was seriously injured by five 11 shots. 11 The 
"shots" were on the left side of the face piercing the left eyeball, 
the right upper part of-the abdomen, the right arm, the left thigh, 
and on the back. The most serious injury was sustained from the 11 shot11 

in the abdomen, but the injury sustained from the 11 shot11 in the head 
was also serious. The deceased was at the hospital approximately a 
week prior to her death (R 76,77). Concerning the treatment given 
deceased Dr •. Mueller testified as follows: 

11 0n the first daY. right after she was received she was treated 
with medicines against the shock of the injury. In a short 
time after that the wounds were treated in the way of an operation. 

* * * At first the abdominal shot was treated and it was determined 
that the duodenum had been torn and the shot pierced.the abdomen. 
A suture of the abdonien was applied and all other necessary opera- . 
tions of the abdomen done. That consisted of a drainage and the 
suture of the wound. The next days blood transfusions, heart 
medicines and penicillin were applied, and her state improved 
rapidly; On or about the 8th day it was necessary to remQve the 
destroyed left eye. This operation was performed by an · 
ophthalmologist of the General Hospital, the Allgemeinee Krankenhaus •." 
(R 77) 

Death occurred s~ortly after the eye operation (R 77). On cross-examina
tion Dr. Mueller testified that there was some improvement in decease1 1s 
condition on 14 December and on 17 December there was a definite improve
ment and it was determined that another abdominal operation was not 
necessary (R 78-80). As to her condition on 20 December Dr. Mueller 
testified: 

"Q Now, getting to the 20th of December, what was the condition 
of the patient on the 20th of December, prior to this operation? 

A She was without temperature, the heart activity was goad. There 
was no symptom of peritonitis of a large degree, and, therefore, 
the eye operation, which was absolutely necessary, was coi1ducted 
on that day. 

-~, 

Q. Doctor, before you consented to the eye operation, was it your 
firm opipion that the decea·sed was well on the road to recovery 
and that she was strong enough to stand the operation? 

*. *· * 
A Yes •." (R 81) 
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With reference to the necessity_for the eye operation he testified:
• 

"Q Doctor, was an eye operation on this particu:ial:'day absolutely 
necessary? 

A The operation actually would have been necessary from the first 
day on, but it vras possible to wait without any damage. 

Q How long could you have waited before you operated on the eye 
before any actual damage did set in? 

A It was about th~ utmost limit because the ophthalmologist asked· 
the previous days several times when the eye operation would· . 
be possi\:)le. 

. . 
Q -Assuming that the condition of the deceased ·had not changed for 

the eight .days that she -i·;as in the hospital, would you still 
have ·operated on the deceased on the 20th day of December? 

,A It is hard to tell, because if the condition had not improved 
probably a catastrophe would have occurred previous to· that day•._ 

\

Q Was the eye becoming infected during this eight day period? 
A It had not become infe9ted but the dariger was that this eye 

and also the other eye could have become infected unless the 
destroyed eye was taken out. 

Q Up until the 20th of December it had not as yet shown an;y 
signs of infection? 

A No. 

Q And during all this time you were administering penicillin 
· to the deceased so that there would be no infection? 

A. During the first day penicillin was administered to prevent 
an infection, but the danger of the eye was not so much 
infection as decomposition. 

Q Let;me ask you a hypothetical question. Assuming that the 
deceased had nothing wrong with her left eye, and she was in 
the condition she was in on the 20th of December just prior 
to the operation, what, in your opinion, would be the possibility 
of her complete recovery?· 

A If it only be a question of the abdominal wound the peritonitis 
could have been held within three weeks. 

Q Therefore, you state that if it were not for her eye injury, 
under the circumstances and condition she was in on the 20th 
of December, she could have been cured completely? 

A This· possibility exists. 

Q Doctor, will you explain to the court exactly what transpired 
just prior to, during and after this eye operation? · 
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A Jefore the operation the condition was the same as the 
previous day. The operation itself consisted in removing the 
eye with a local anesthetic. And dllring. the next hours the 
heart activity became very fast and bad, and an intravenous 
infusion had to be done again 1·1ithin the next hours. Every 
fifteen minutes cardiac tonics were r;iven and oxygen respira
tion nas performed. With short interruptions the patient ·Has 
conscious. No complications on the part ·of the eye wound and 
the abdominal wound ·were found. At five Pli a slight improve
n:ent was there, but at six-twenty the death occurred. 

* 
I realize that some details r.iay have skipped your mind. You 
have a lot of work. It is my purpose as much as possible to 
;_;et before this court all of the details. lJow, Doctor, I am 
coin~ to read you a statement which will first tend to refresh 
your memory, or you, yourself, can deny that you made that 
statement. 'On 20 Decer.iber 1947, the general condition was 
satisfactory, so that the urgent removal of the destroyed left 
eye ball could be effected. This operation took a normal 
course under local anesthetic, but in its sequence provoked 
a heavy collapse of'the blood circulation and entailed death, 
despite all possible measures.' 

* ,:-
1 The cause of the failure of the blood circulation probably 
orieinates from the r:;eneral condition of weakness, as a result 
of the injuries sustained. It may also be assuned that the 
peritonitis, which at first could be restricted locally, took 
an acute turn. The relevant circumstances may be clarified by 
the autopsy. However, there is no doubt left that death was 
exclusively caused by the injuries from the shots on 12 December 
1947• I 

A I can remember this statement as it reads in these original 
papers here, and the meaning of it is that no other thing 
could be asswned to be causing the death. 11 (R 81,82,84,85)· 

He also testified that under the circumstances of deceased 1s condition 
the shock caused by the eye operation which in itself was not severe 
could cause death (R 88). 

Doctor Karl Bauer whose qualifications as a pathologist were conceded 
by the defense testified that on 22 December 1947 he performed an autopsy 
upon the body of Gottfrieda Knogler and as a result found several 11 shot 
wounds" (R 90). Concerning the cause of death he testified: 

11 The main wound was a shot through the abdomen, with the shot 
entering in front and leavine the body in back. B°'J this shot, 
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the duodenu.m,was ~everely injured. Then, there was a second 
shot which destroyed, the left eye, and finally there was.a shot 
that only pierced the muscles. The shot through the abdomen 
finally caused the severe peritonitis. This was the actual. 
cause of death. 

* * * The duodenum was wounded by the shot. This wound was sutured. 
In the duodenum there are very important digestive juices which 
went to the abdomen through· this wound, through this suture which 
was·made by the surgeon. This suture was dissolved by the digestive 
juices agai:n and this caused the severe peritonitis." (R 90) 

and upon?ross-examination he t~stified: 
I 

11Q You are not familiar with the circumstances leading up to 
the innnediate cause of death? 

A The circumstances leading up to the peritonitis consisted 
of the fact that the suture on the duodenum was dissolved 
by the digestive juices. 

Q ))octor, in.your opinion, if such a patient were on the road 
to recovery, would a prema.tur,e operation on a patient's eye, 
cause a sufficient shock to cause the said patient to have a 
relapse and take a turn for the worst? 

*· * ~ 
A.· 'It is possible." (R 92) 

Subsequent to the shooting accused was taken under armed guard to 
the CID office in Linz where he was interrogated by CJD Agent Frank DiTore 
and William B. Burden. Prior to their interrogation accused was advised , 
of his.rights under Article of War 24 (R 63-65). He was questioned for 
approximately an hour from 1600 hours to:1700 hours (R 67). His state
ment was taken down in longhand by Agent DiTore •. On 15 December accused 
was interrogated for about a half hour and his statement was completed. 
On this occasion DiTore also.took down what accused said, in longhand 
(R 68). DiTore then had the complete statement typewritten and the 
following day gave it to accused to read. -Accused was then brought 
before Lieutenant Hall who apprised accused of his rights under Article 
of War 24 and accused then signed the statement (R 66,68-70). Burden 
upon cross-examination testified that accused was not advised that he · 
had·a right to counsel (R 66). DiTore testified on cross-examination 
that although the statement was substantially as given by accused, DiTore 
had changed the wording as the statement was being given •merely to 
correct the English" (ij 69). 'l'he statement was received in evidence · 
as Prosecution Exhibit 5 over objection by the defense (R 71). In the 
state!Jlent accused related that he had been keeping'company with the 
deceased for approximately ten months, and that for eight months he had 
been giving the. deceased · eighty dollars a month of his pay with the under
standing that she should save it for them. Approximately four months 
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prior to the shooting accused found out that deceased was going out 
with other soldiers and after accused remonstrated with deceased she 
promised that she would not do so any more. A month later accused and 
deceased submitted "riarria2e papers11 to the chaplain at Horsching Base. 
On the night of 11 December 1947 in Linz accused learned that deceased 
had a date vrith a soldier named 11 shorty11 and was told at that time by 
deceased that she had been going out with this soldier for two months. 
At the time accused had been II restricted." Accused asked deceased if 
he could accompany her to her nome to Get some items of personal property 
vrhich he had left there. She refused and accused told her he would see 
her in the morninc;. "11th reference to the incidents which occurred on 
12 "Jecember 1947 accused stated: · 

HThe following morning, 12 December 1947,·at approximately 1030 
hours I drew from the _4,rmorer I s room the pistol assigned to me 
and proceeded to-,1ards Hangar 2 to join the rest of the men in my 
Troop who were engaged in basic trainine. I stopped first in the 
PX in order to get a shave and haircut. I met another soldier on 
my -,-;ay there and we walked ·together. I was car:rjing the pistol 
in my parka-coat pocket because we have no holster in the Armorers 
room. In the same pocket I also had a full clip which I had 
picked up the night before in the orderly room. As I walked the 
clip kept hitting the pistol and was making a lot of noise in my 
pocket, so I decided to insert the·clip in the pistol. I did this 
wi t:nout taking the pistol out of my poc]s:et. In the PX I dropped · 
by j:,he candy counter where TRUDY was working.· I waited until she 
was free then I asked her if I could have my watch back. She said 
I could not have it until I re~urned her watch. I explained that 
the watch had been stolen from my footlocker, and that everything 
I had given her ought to'make up for her watch. She still refused 
so I grabbed the watch from her wrist. The band btoke I got the 
y;atch and put it in my pocket. She began cursing me.· After she 
eot thru I said to-her 'Do you remember what I told you, that if 
you ever fuck me up, you have had it? 1 • Th~se are the very same 
words I used; Then I asked her if we ·were finished a,s she had 
told me the night pefore and she said •Ye~., Then I pulled out 
the pistol and fired at her.· I kept on firing until the ammunition 
was finished. I do not know how many rounds there were in the 
ma~azine. Some soldier took the pistol away from me and after 
a vrhile the Provost l1iarshal got there and put me under ·arrest. 

11 0n the morning of 12 December 1947 I sent a letter to my CO 
thru the mail clerk. I t9ld him .that by the time he received my 
letter it would be all over~ I did not mean that I was going to 
l<ill her. I just meant that I vras gain~ to give her a good beating." 
(Pros '~x 5) · 

The brass and projectile which had been picked up by Sergeant Bohl 
and other projectiles recovered at the "PX" by DiTore, along with the 
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pistol taken from accused were turned over to Karl Denk, a ballistics 
expert. Denk testified that iri his opinion the brass and projectiles 
were fired from the pistol which had been taken froin accused (R 56,61, 
62,63,71, 72, 73,94,95). . 

b. For the defense. 

Paula Boeck testified that she had known accused and deceased for 
approximately eight months and knew they were going together•.During 
the eight month period accused used to visit the "PX11 trio or three times 
a day, and would accompany deceased to her home almost every day after 
work was finished (R 98). 

Isabella Reiter testified that she knew that accused and deceased 
11 PX11were going to marry. :She also testifiecj. that accused visited tne 

frequently, and usually accompanied deceased to her home after work (R 99) • . 
Staff Sergeant R. T. W. Hendricks testified that he had lmown 

accused since 1946 and that accused had a reputation of good characte~ 
and peac~fulness·. (R 101). 

Captain Oscar R. Sears testified.that he had known accused since 
.April 194 7 and bad been accused I s commanding otficer. While accused was 
under Captain Sears he was a good soldier. Captain Sears had known the 
deceased and that accused had intended to marry her. After accused had 
started going vdth deceased Captain Sears observed that he became 
lackadaisical in his work and missed bed check and guard several times 
(R 101-102). 

Captain Hugh 17. Glenn, Chaplain at Horsching Base, testified that 
he had received from accused an application to marry deceased and an 
application purportedly signed by·decea~ed requesting permission,to 
marry accused (R 10)-106). 

Accused upon being apprised of his rights elected to testify in 
his ovm behalf. He testified that he was 19. years of age., had enlisted 
in the Anny irt October 1945 and had been overseas twenty-one months. 
He had been going with deceased for about ten months and was planning· 
to marry her. He had been giving her $80.00 a month to save for their 

.marriage. In addition he had given her two radios. On the 11th he had 
been told by other men in his troop that deceased was.going out with 
other soldiers, and one man told him that she had been going out with 
11a colored boyn (R 108). The same night he rode into Linz with deceased 
and on arriving there learned that she had a date with another boy. The 
other "boy" told accused that he had been going with deceased for two 
months and that deceased had been having fun with accused. Accused 
talked to deceased alone and asked her if there was anything he could 
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do to change her mind. She ansv,ered in the nezative statinr; that she 
had had her mind made up for quite a Yrhile. He asked :i..f he could t::o to 
her home to get some personal belongings and was infonned that she did 
not have them (R 1Q9). He testified that he "picked up11 a clip of 
arnrmnition in the orderly room of Troop Ji. on 11 the llth11 to use on him
self and this was v;hat he meant in his letter to Captain Brier -v,herein 
he stated that he was not going to come back (R 108). On the mornine 
of the twelfth he was informed by a Private Bailey that the latter's 
girl friend had told Bailey that she had seen deceased Ydth a colored 
soldier on several occasions (R 111-112) •. ·,'iith reference to his sub-
sequent acts accused testified: / 

"* * So I drew my .45 to go out to train with the troop. I 
went up .tov;ard. the hangar. On the way up there, I had the clip 
in my pocket and tried to draw a holster from the arms roor.1, but 
they didn't have any~ On the way to the hanear, I thoui:;ht I would 
go into the PX and ask my girl if she had chaneed her mind about 
me. I vmlked into the PX and I asked her if she still meant what 

· she said last night or if there was ·any .-ray I could talk her out 
of. what she said. She said I couldn't talk her out of it. 3: 
aske~ her if she had any money. She said she had no money. 

. * * * 
She said she hadn't any of the money. I never asked what she 
done with it, I took it for grant;ed. she spent it. I said I was 

· broke now and I would have to have my watch. She didn't give it 
to me and I saw it on her 'hand so I reached over the counter and 
took my watch away from her. She started cussing me. Everything 
just went. I don't know vrhat I done. Everything just went black. 
That is all I have to say, sir. 11 (R 112) 

On cross-examination he denied stating after the shooting that he 
intended to shoot deceased (R ll6).' He also stated that he had been 
told by Sergeant Reiter on the 11th to report for trail;-ing (R 117). 

· c. Prosecution in rebuttal. 

Eva Humer testified that in the'course _of the two conversations 
which preceded the shooting deceased used no cur;;e words and further ·that 
deceased gave the watch to accused and the latter did not take it off 
her wrist (R 120). 

' , Captain Robert L. Brown testified that on the afternoon of l,2 
December 1947 accused stated that he had intended to kill deceased and 
inquired as to her condition.· Upon being told that deceased's condition 
was unknown accused expressed the hope that she was dead (R_l2J) •. 

First Sergeant Ech'rard iV. Render denied that on 11 December\ he 
ordered accused to report for t~aining (R 126). 
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Other evidence introduced in rebuttal by the prosecution tended 
to show that-prior to trial accused did not claim that deceased had 

· been going out with· colored soldiers (R 122). · 

d. Defense rebuttal. 

Private James K. Bailey testified that on the morning of 12 
December 1947 he informed accused that his (Bailey's) girl friend had 
seen deceased in company of colored soldiers. ·Upon cross-examination 
Bailey admitted that he had been confined in the stockade two days 
prior to his appearance at the.trial and that while in the stockade 
he had conversed with accused (R 135). 

e. Sariity. 

Captain Irwin F. Bennett, Chief of the Neuropsychiatric Section, 
98th Genera!- Hospital, whose qualifications as a psy~hiatrist were 
conceded by the defense, testified that he examined accused between 
8-10 Ji.nuary 1948, and.·as a result of the examination found that accused 
at .the time of the offense knew right from wrong, had the ability to 
adhere to the right, and the present ability to understand the nature 
of the proceedings against him and ~o do what should be necessary to 

, -present his defense. Upon cross-examination Captain Bennett testified 
that his opinion of accused's mental condition at the ti.me of the 
offense was based upon his observation of accused ·when he saw him and- , 
from his history and that accused's mental condition could have changed. 
~Tith reference to hypothetical factors which could affect accused's 
mental condition at the time of the offense Captain Bermett testified: 

I 

11Q I will ask you, are not there certain conditions that might 
exist that Yr0t4:d affect a man of this young man I s age., to such 

_a respect that he would be deranged and would not have control 
over his actions, -- not this particular case, but is that a 
fact? · 

A The anmver to the hypothetical question is yes. 

Q Cquld a man on account of certain facts and in heat of pa,ssion, 
couldn't he· commit an act and not have control over his action 

·and not be able to distinguisn rieht from wrong? 
A 'Again the answer to the hypothetical question is yes._11 • (R 15)

. . 

4. Accused has been found euilty of nmrder in violation of Article 
of War 92. The evidence shows that accused and deceased had prior to 
12 December 1947 been engaged in courtship_and were reputed to have been 
contemplating matrimony. Their relationship had, however, been marred 
by quarrels. On the evening of 11 December ·accused learned that 
deceased had a 11 date 11 vrith another soldier. ·on the morning .of 12 
December accused sent a letter to his commanding officer in which, at 
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least by inference, was contained a prophecy of impending events. 
Accused also drew a pistol from his troop armorer ostensibly for train
ing purposes. At approximately 1100 hours on 12 December 1947 he 
appeared at the Post Exchange where deceased was working and demanded 
and ob.tained hl·s watch from the deceased. He left, returned, and 
after a short exchange of words drew a pistol and fired three or four 
shots at deceased, and after she fell to the floor fired three more 
shots at her. Deceased sustained five wounds, the most serious being a 
wound of the duodenum. She also sustained a .round in the left orbital 
socket damaging the left eye. An operation on the duodenum met with 
initial success and there was an improvement in deceased I s physical 
condition. It was considered, however, absolutely necessary to remove 
the left eye, in order to save the other eye, and on the eighth day 
after the shooting an operation r.as performed. The suture in the 
duodenum gave way and a severe peritonitis set in. Deceased died the 
same day the eye operation was performed. Al though the wound in the 
duodenum was the cause of death it was possible that the eye operation 
might have produced sufficient shock to cause a relapse. 

11 Murder is the unlawful killing of a human being with malice afore
thought. 'Unlawful' means without legal justification or excuse.** 
}la.lice aforethought -:.- * ~- may mean any one or more of the following 

· states of mind preceding or coexisting 11ith the act or omission by which 
death is caused: An intention to cause the death of, or grievous bodily 
harm to, any person, whether such person is the person actually killed 
or not (except when death is inflicted in the heat of a sudden passion, 
caused by adequate provocation); 11 • All the requisite elements of 
murder as defined above are shown by the uncontradicted evidence of 
record, unless the shooting occurred in the heat of a sudden·passion 
upon adequate provocation. Giving full credence to the testimony of 
accused that he and deceased were engaged to marry, that he had given 
deceased nearly a thousand dollars of his pay to save for their µiarriage, 
and that she in fact was playing fast and loose.with his heart and money, 
we fail to find that there was adequate legal provocation for his act. 
Thus it is ·stated: 

11 ~- * *, the provocation must not, in every case, be held 
sufficient or reasonable because such a state of excitement 
has followed from it, for then, by habitual and long-,continued 
indulgence of evil passions and on account of that very 
wickedness of heart which in itself constitutes an aggrava
tion both in morals and in law, a bad man mieht acquire 
a claim to mitigation which.would not be available to 
better men. It is generally agreed that in the determina
tion of vrhether the provocation is sufficient or reasonable, 
ordinary human nature, or the average of men recognized as 
men of fair average mind and disposition, should be taken as 
the standard, unless, indeed, the person v,hose euilt is in 
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question is shown to have soll!8. peculiar weakness or.mind or 
infirmity of temper; not'arising from wickedness of heart 
or cruelty of disposition." (26 Am. Juris.,. Homicide:, 25) •. 

We are of the opinion that the provocation was not of.such a nature as 
to move the average person to the degree of violence to wpichaccused 

1resorted. It would appear, moreover, that accused's actions were not 1 

the resu,lt of ungovernable passion but were the result of deliberation, 
and while premeditation is not a required element of murder as defined 
by Par 148, MCM, 1928, the record of trial would sustain that el:.ement 
if required. . · · · 

Accused's acts must, however, be the proximate cause of .deceased's 
death.· The only.question necessitating consideration in this'aspect . 
;s the eye operation preceding deceased's demise and which possibly 
caused shock reacting adversely upon deceased's abdominal condition, 

, resulting in severe.peritonitis which produced death. Conceding that 
but for the eye operation death would not have ensued we conclude tl!at 
accused's acts of 12 December 1947 were the proximate cause of the death 
which took place. some eight days later. The eye operation which was · 
occasioned by accused!s'wounding of deceased1s left orbital soc~et was· 
considered by the attending physicians to be absolutely necessary in 
order to avoid damage to and loss of the other eye. There is no sugges
tion in the.record that the procedures used in the eye operation were. 
not proper and no question of negligence upon the part of the op~ating 
physician is raised. It may even.be conceded that the wounds inflicted 
by accused were not necessarily fatal. It is sufficient, however, to 
sustain a conviction for murder in this case to show as does the record 
that death resulted from an unbroken chain of causation from the wounds 
inflicted by accused (CM 270744, Brazelle, 45 BR 345,349; CM 328608, 
Dooley).. · · 

Under questioning by the.Trial Judge Advocate Miss Humer testified, 
that approximately fifteen days prior to the shooting accused said to 
deceased, 11 You son-of-a-bitch if I catch you I will shoot you.n Upon 

·motion by the defense, concurred in by the prosecution, this testimony 
was stricken. Subsequently :Miss Humer on examination by the trial judge 
advocate stated that her testimoAY was correct insofar as it went but 
that, accused in reality said more, the additional words being .11 When I 
catch you with somebody else I kill you.n It is apparent that the 
amended out-of-court declaration of accused to which no objection was 

· made is in substance. the same as the declaration which was excluded 
by the law member. It is sufficient to say that both declarations were 
in fact competent and relevant evidence to establish malice, premedita
tion and to prove the state of accused's mind (40 CJS 1107). Tp.e lapse 
of 15 days between the voicing'of the threat and the homicide does not 
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·affect the admiss1bility of the threat.·. 0 As a rule, only· the probative·; 
·force, not the adniissib.ilit,- of threats, is affected by the circumstances . 
under which -they were made, their repetition, the laps.a of time intervening· 
between their utterance and the killing, whether they were abso),,_u.te or - . 
conditional., whether there was opportunity for carrying them into' execu
tion, and other 'simil,i.r circumstances" (13 RCL 925). · Thus where a period 
of. four or five weeks elapsed between a t~lephonic communication to the . ' 
vi~tim' s siste: of a· threat against the victim and · th,e homicide the . . · 
ev:i.dence pertaining,to the th:f,eat was held hot to be too remote ·tobe 
admiss~bla (State v. ~y,·40 N.M. 397~ 60 P(2d) 64b, 110 ALR 1.,8). 
We conclude, therefore, that the exclusion by the law memper or Miss. 
Humer 1s testimocy concerning the,threat voiced against deceased fifteen 
days prior to the shooting vras error and that her testimocy as subseqll.fmtly 
admitted pertaining ,to the samt4 subject matter· was competent. · · · _. . 

. · The record of~ trial also shows'that-the ,prosecution introduced' · 
evidence that accused had been placed in arrest on 8 December 1947 some 
four days prior to the homicide. This evidence was· ·clearly. incompetent 
as tending to show the.accused to be of bad character (Par ll.12b, MGM., 
1928).· Under the circumstances of this case such evidence was-nQt 
prejudicial inaSI!D.lch as similar evidence was adduced ·by the defense' 
to show·that accused's qualities as a good soldier detoriated after his 

·acquaintance with deceased. ~ 
. i 

Accused prior to trial made a statement in which he-admitted the . 
offense of which he was convicted. Prior to making his statement he·was , 
apprised of his rights under Article of War 24. The person to whom he 
made the statement recorded it in longhand editing the_J.:anguage ~sed 
by accused. Subsequently the statement in'its edited form was typewritten., 
read and signed by accused. Under these circumstances it may not be 
contended that the typewritten edited statement was not accused's statement, 
and it was properly admitted in evidence. ' 

Although the defense pleaded not guilty by reason of insanity.there 
was no evidence presented which sustained that plea. The prosecution., 
however, over objection by the defense introduced evidence that accused 
at the time of the offense wasiable to distinguis4 right from wrong and 
had the capacity to refrain from wrongdoing, and at' the time of trial had 
the ability ~o cooperate in his own defense. The defense objected to 
such evidence., which was presented immediately after accused's plea., 
on the ground that it was premature. Ve do not p:i:etend to understand 
the nature of this objection but content ourselves in.answer thereto to 
cite paragraph 41b, MCM 1928 to the effect that "Subject to the provisions 
of this Manual., he /JriaJ. Judge Advocati7 shou],d be left free by the · 
court to introduce -his evidence in such order as he sees fit.n · · . 

Thus in addition to the presumption of accused's sanity at the time 
of the offense. (Par 112a, MCM 1928) the court had positive evidence to 

./ 
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the same effect. No question of accused's mental competency is presented 
by the record of trial. 

· 5. Records of the Anrry · show that accused is now over 20 years of 
age. According to a birth certificate of the Arizona State Department

l \ , . 

of.Health, Division of Vital Statistics, accused attained the age of · 
nineteen on 13 March last. He has a grammar school education and prior 
to his entry in the Army was employed as a construc't.ion worker. He 
attained a score of 84 on .his Arnry General Classification Test. He 
enlisted in the Army on 17 October 1945 and he had service in the . 
European Theatre extending from June 1946. On 11 December 1947, it 
was reconnnended that;he be ordered before a board of officers pursuant 
to AR 615-369, because he had been given troop punishment on several 
occasions for infractions of discipline and was not considered fit for 
further military service by his troop commander. The record of hospitaliza
tion in connection with the recommended board proceedings indicates an 
emotional instability with a severe acute reaction. 'The Medical Officer,· 
however, stated that a maladjustment in the accused's present environment 
indicated the desirability of a.transfer to another organization. 

6. The· court was legally const~tuted and had jurisdiction of the 
pe~son and of the offense. No errors injuriously affecting the_ substantial 
rights of accused were committed during the trial. In the o:ginion of 
the Board of Review the record of µof.al is legally sufficient to support 
the findings of guilty and the sentence. Death or imprisonment for lite 
as a court-martial may direct, is mandatory upon conviction of a viola
tion of Article of Uar 92. 

H-;q:;;.,~./=·----~~.....~------' Judge Advocate 

kJ..Ad. /. , Judge Advocate'. ·7_,_..--,.........--44.....,___ 

___( On t_e_m.._p_or_ary d_u...,ty_)_____, Judge Adv~cate 

16 



JA.GH CK 329321 1st Ind 

JAGO, Department of the Army, Washington ·251 n.c. .'27 JU! t· ·r,·- ' '._, 

TO: The Secretary of the Army 

l. Pursuant to Executive Order No. 9556, pated 26 May 1945, there 
are transmitted for your action the record or trial and the opinion of 
the Board o:t Review in the case of Private Oscar Marinez, RA. 192193161 
Troop 11.A." 1 24th Constabulary Squadron, APO 174. 

2. Upon trial by general court-martial this soldier was found 
guilty of the murder of an Austrian'female in violation of Article·o:r 
War 92. He was sentenced to be hanged by the neck until dead, all the __ , 
members o! the court present at the time the vote was taken concurring 
in the sentence. The reviewing authority approved the sentence and 
forwarded the record o! trial for action under Article of War 48•. 

3. I concur in the opinion of the Board of Review that the record 
o! trial is legally sufficient to sti.pport the findings of guilty am 
the sentence and to warrant conf~tion of the sentence. I reconmend 
that the sentence be confirmed but in view of the deceitrul nature of 
deceased's conduct toward accused and the age of accused at the time 
of the offense., I recommend that the sentence be coI!Ilmlted to dishonorable 
discharge, total forfeitures., and confinement at bard labor for life, 
that the sentence as thus comnru.ted be carried into execution and that 
a United States Penitentiary be designated as the place· o! confinement. • 

On 16 June 1948 the Honorable Clair Engle., House of Representatives, 
together with Kr. 5aJ)luel R. _Friedman and Mr. Harold v. Boisvert, attorneys 
for the accused, made oral argument in accused's behalf before the Board 
of Review. In addition the Board considered a brief submitted by- Kr. 
Boisvert. 

4. Inolosed is a draft of letter for your signatur.e., transmitting 
the record to the President for his action., and a form 0£ Executive 
action designed to ca.rry the foregoing recommendations into effect, 
should they- meet with your approval. · 

3 Incls THOMAS H. GREEN 
l Record of trial Major General 
2 Draft o! letter The Jndge·Advocate General 
3 Form of Ex'.ecutive action

MNNNNNN--------------------------- •
( .GCMO 148, 3 August 1948). 
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DEPARTMENT OF THE ARMY 
In the Office o.f' The Judge Advocate General 

Washington 251 D. c. 

JAGN-Cll 329375 

UNITED STATES 

Te 

Private WILLIE GREEN, JR. 
(38500074), ,4106 Arriry Ser
vice Unit Fourth Arr.q Guard 
Detachment, New Orleans Per
sonnel Center. 

) NEW ORI.F.1NS FORT OF EMBARKATION 
) 
) Trial by G.C •.M., convened at. 
) New Orleans Port of Embarkation, 
) 3 March 1948. Dishonorable dis
) charge and confinement,for five 
) (5) years. lliscip.Linary Barracks. 
) 
) 

HOLDING by the BOARD OF REVIEW 
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates 

1. The record of trial in tm case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the follold.ng Charge aoo Speci
fication: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Willie Green, Jr., 4106 
Army Service Unit, Fourth Aniy Olard Detachment, New 
Orleans Personnel Center, Camp Leroy Johnson, New 
Orleans, Louisiana, then attached to Detachment o.f' 
Patients 1872nd Service Command 'Unit, La.Garde General 
Hospital, New Orleans, Louisiana, d1tl1 at New Orleans, 
Louisiana, on or about 4 August 1945 desert the ser
vice o.f' the United States aoo did remain absent in de
sertion until he was apprehended at New Orleans, 
Louisiana, on or about 31 January 1948. 

Accused pleaded not guilty to, and was found guilty of, the Charge and 
Specification. He was sentenced to be dishoncrably discharged the ser
vice, to forfeit all pay and allowances due or to become due and to be 
confined at hard labor f9r five years. , The reviewing autnori ty approved 
the sentence, designated the 'United States Disciplinary Barracks, Fort 
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Leavenworth, Kansas, as the place of confinement and forwarded the 
record ot trial for action pursuant to Article of War so½. 

,3. The only' evidence introduced by the prosecution consists 
ef two extract morning report entries reading as follows: 

"September 1945• 
4 A.ugast. Above Ell tr atehd unasgd sk in hosp to 
AWOL as of 2300 4 Aug 45." (Pros. Ex. 1). 

and 

"31 Jan 48. Green Willie Jr• .385000'74 Pvt (Atchd. fr 
Det of Patients La.Garde Hosp NOLa) Fr AWOL to app by mil 
auth NOLa Conf guard house this sta 1,300.• (Pros. Ex. 2) 

-The accused made an unsworn statement in. which he admitted 
"going off from the Armyfl (R. 12) but in no way otherwise elaborated 
upon the time, circumstsnce, ·or length of such absence. 

4. The record tails to contain sutficient evidence to sustain 
the court's finding. ' 

Failure to identify the accused in the extra.ct copy of the 
morning report (Pros. Ex. 1) by name or serial number resulted in a 
failure to establish proof or initial absence ldthout leave (CY .318685, 
Susta:1.te, 6 .Bull JAG 61; CM .323109, Kingery (194?)). That· portion of 
the entry in the morning report under date J)f 31 January 1948 (Pros. Ex. 
2) indicating an AWOL status, does not establish the date of initial ab
sence and is obviously hearsay. Since nothing is found in accused's 
unsworn statement that 110uld establish the initi.al date of absence 
without leave such proof is lacking. 

5. For the reasons stated the Board of Review holds the record. 
of trial legally insufficient to support the findings and sentence. 

Jµdge Advocate. 

Judge Advocate. 

Judge Advocate. 

2 
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JAGN-CK 329375 1st Ind 
JMJO., Dept. of' the .Army., Washington 25., D. c. · 
TO: Commanding General., New Orleans Port or Embarkation., New 

Orleans., Louisiana. 

l. In the case of Private Willie Green., Jr. (38500074}., 4106 
j;ngy Service Unit Fourth Army <llard Detachment., New Orleans Personnel 
Center., I concur in the foregoing holding by the Board of' Review and 
tor the reasons therein stated recommend that the fiixlings and sen
tence be vacated. Upon taking ·this action you will have autoority 
to direct a rehearing. 

2. If a rehearing is directed a correct authenticated copy of 
the pertinent morning report entry should be obtained tor introduction 
in evidence at the rehearing. · 

3. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of' reference and to facilitate at
taching copies of the published order to the record in this case., please 
place the file number of the record in brackets at the end or the pub,.; 
lished order., as fbllows: 

(CM 329375). 

' Incl THOYAS H. GREEN 
Record of trial Major General 

The Judge .ldvocate General 





-------------------------------

DEPAF.U!El\T OF THE .ARMI (JJ)
In the· oti'ioe ot The Judge AciTooate O.neral 

WaahiDgton ZS, D. c. 

JA.GX - CK 32 9380 24 ,;,;.>. i' i848 

lJBI'fBD STATES ) THE ARlllRED CEmm 
FOR? KNOX. KENTU::KYlT• 

trial b;y o.c.M., oonvemd a.t Head.
PriTate La.RUE SUMMERS ) quartera., The Armored Center, Fort 
(RA 12243216), C~ C, ) Knox., Kentucq., 23 October 194T. 
526th Armored Infantry- Conti:nemem; tor au (6) :montba a.m.l 
Batt~ion, Fon Knox, Xent~ forfeiture ot $60 pa.7,per month tor 

aix (6) :montha. Stockade 

OPINIOB of 'the BOARD OF REVJD 
SILVERS, ACKRO?D an4 LA.NNING., Judge Ad-woa.tea 

-------~----~~--·------------
1. The record ot trial by gener~ court-me.rti&l in the cue ot the 

abon-Jlalllo9d aoldier ha.a bHn examined. in the Office of The Judge Mvoca.te 
General and. there found legally- in.allttioient to support the timings ud 

·aentenoe. The record baa :DOW' been examim4 ·by the Board ot ReTi• am 
the Boe.rd submit• thia, its opinion, to !he Judge Advooa.te General. 

2. The acouaed waa tried upon the tollClll'iJJg oha.rge and speoitioation1 

CHARGE• Violation of the 64th Article of Wa.r. 

Specificatio111 In that Pvt La.Rue SUIIID9ra, CompalV C, 626th 
Armored Infantry Battalion, ha.villg reoeived a lawful ooJJPna:nd 
from Major Charle• A. Henne, Headquarters 811d. H9adquartera 
Comp&D1', 526th Armored Infantry Batta.lion, his superior 
ot.f'icer, to.serTe at hard labor tor a period of 30 dqa 
(thirt7), did at Fort Knox, Kentucq, on or about ~0 
September 1947, willtull7 diaobe;y the ea.me. 

He pleaded not guilt;y to and wa.a to'lmi guilt7 or the charge and apeoit1ca
tion. Evide:noe of 1.hr•• previous oon'riot1om was introduced. H9 wu aen
tenoed to be dithonorabl;y diecharged the eervioe, to forfeit all pq and. 
allowances due or to beocme due and to be oontined at ha.rd labor at auoh 
place a• the reviewing authority might direct tor one 7eaz. The revi.ew.
illg authority approved am· ordered executed qonly ao muoh ot the tilldinga 
and aentenoe u providH tor oontinem.ent at ha.rd labor tor au :months 
am a forfeiture ot $50.00 ot hie pq per month tor aix month.a in nola
tion ot Article ot War 96." The Poat Stockade,. Fort Knox, Kentuoq, or 
elaffhere a.a the Secretary- ot the Arrq might direct, waa designated as 
ti. plao• ot oontinement. The reault of trial,...,. publisu4 in 0.neral 
Court-Martial Orders No. 28, Headqua.rtera The Armored Center, Fort Knox, 
Kentuoq, da.ted 26 Febru&r7 1948. 
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3. Evidence for the Proseoution 

On 26 September· 1947 a.oouaed we.a con'Yicted by aumma.ry court a.nd sen• 
tenoed. to perform ha.rd la.bor. for thirty dqa a.nd to forfeit 160.00 (ll;f his 
pa.y (R 6.9i Pros Ex 1). Ca.pt&in Wilder S. Deamud wa.s the aummary court 
officer. Ca.ptain De&.lllud informed a.ooused and First Sergea.nt Dunn of the 
finding• and sentence (R 6.7). On 26 Septelllber 1947 the summary court 
findings and aentenoe were apprond and ordered executed b;y Ma.jor Cha.rlea 
A. Henne. Ca.valr,y. CODllllanding Officer. 626th Armored Infantry Ba.ttdion, 
the reviewing authority (R a. Pros Ex 1). On 30 September 1947 First Ser
gea.nt Sidney c. Dunn told the Charge of Quarters to send aoouaed to bat
talion headquarters to perform. the ha.rd labor imposed (R 9). On the 
evening of 30 September 1947, accused was told by Sergeant Wayne w. Smith. 
who was in cha.rge of a work detail a.t battalion headquarters, to secure 
some cleaning equipment and to go to work. Accused picked up a lawn mower 
and started a.wa;y. Sergea.nt Smith ordered accused to lea.Te the l&.11'11 movrer 
alone aJld to go to work. Accused took tDllq the lawn mower and said tha.t 
if he we.a not back in 15 minutes he 1r0uld not be back. He left the area 
a.nd·did not return. He did not perform hard·labor on that evening'(R 13. 
14). 

4. Evidence for the Defense 

Accused we.a informed ot hia rights a.a a witneu in his own beha.lf 
e.nd testified that he was not advised that his aenteme had been approved · 
(R 8,25). On the night in question he ha.d just finished supper and advised 
Sergea.nt Mills that he wanted to sit down before starting work (R 24). 

5. Discussion 

Acouaed we.a i'oUlld guilty ot a Tiola.tion ot the 64th Article ot War in 
that he willfully disobeyed the lawful ooJIIIJl8.m of Major Re:rme, hie superior 
officer, to serve at hard labor tor a period of thirty days. The review
ing authority approTed only so much ot the findings of guilty- as involved 
a violation of Article ot War 96. When Jla.jor Renne approved accused's 
sentence to perform hard labor for thirty da;ys a.nd ordered it executed he 
breathed life into the sentence already adjudged '8Jld made it la.wtul tor. 
a.nd., indeed. ordered, those directly charged with the enforcement of the 
sentence to gin whatever orders might be neoesea.ry to execute it in ta.et. 
Major Hl!lnne. then. by' hi• action as reviewing authority. did not himaelf 
order a.collied to perform hard labor tor thirty ~s but ,1mp1,.. me.cle it 
obligatory upon others to do 10. It tollc,rs. then. that the record ot 
trial fa.ila to show that any order to perform ha.rd labor emanated from. 
Major Heilll8 to accused. Since w:der the pleadings herein -accused could 
'iiot1iave been convicted of dbobedience• in -viola.tion of Article of War 
64 or 96, ot orders issued by any person other than Major Hemie, the fi.nd
in.€15 of guil~ a?ld the sentence ·a.s approved by' the reviewing authority 
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should be set a.aide. 

6. For the reasons stated. the Board of Review is of th• opinion 
that the reoord. of trial ia legally insufficient to aupport the findings 
of guilty and the sentence. 

J\a:lge Advooa.te 
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JAGK - CM 32 9380 1st Im 

JAGO, Dept. of the Army, Wa.shingtC11 26, D. c. r4 JUN 1948 

T01 The Secretary ot the J.nq 

· 1. Herewith transmitted for your a.otion under Article of War 6~, 
a.a am.ended by the a.ot ot 20 Auguat 1937 (50 Stat. 724, 10 use 1522) and 
the aot ot 1 August 1942 (66 Stat. 732), is the record ot trial in the 
oa.se of Priva.te LaRue Summers (RA 12243215), Compa.IJiY C, 526th Armored 
Infantry Battalion, Fort Knox, Kentucky. 

2. I oonour in the opinion of the Boa.rd ot Review that the record 
of tria.l is legally insutfioient to aupport the findings of guilty and 
the sentenoe and, for the reasons stated therein, recommend tha.t the 
findings and sentenoe be Ta.oa.ted, that the a.ooused be released from. the 
confinement imposed by the sentence in this oase, am that all rights, 
priTileges and property of which a.ooused ha.a been deprived by virtue of 
said sentence be restored. 

3. Inolosed is a. form of a.otion designed to oa.rey into effect this 
reoommenda.tion should such a.otion :m with your approval. 

THOMA.S H. GREEN2 Inola 
1. Record of tria.l Major General 
2. Form of a.otion The Jinge Advooa.te General 

(GCUO 131, 25 June 1948). 

4 
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DEPARTMENT OF THE ARMY 
In th£ Jffice of The Judge Advocate General 

Washington 251 D.c. 

1 0 MAY 1948 
J.AGQ - CM 329445 

UNITED STATES UNITED STATES CONSTABULARY ~ 
v. ) Trial by G.c.M., convened at 

) Heidelberg, Germa.ny-, 11 De
WILLIAM L.; BENEZETTE ) cember 1947. Five Hundred Dol
.AES No. 6, Army Exchange ) lar Fine {$500) to be paid on 
Service Civilian Em or before 15 January 1948 and 
ployee assigned to Kassel ~ in the event such .t'ine is not 
Military Post Exchange., ) paid on or before said· date, 
APO 171. ) confinement until paid but in 

) no ennt more than six (6) 
) months. Wetzlar Military Post 
) Guardhouse. 

HOIDlNG by the BOARD OF REVJEW 
JOHNSON, BAOOHN and KANE, Judge Advocates 

1. The record of trial in the case of the civilian employee named 
above having been examined in the Office of The Judge Advocate General and 
there found legal.1¥ insufficient to support the findings of guilty and 
the sentence has been examined by the Board of Review and the Board · 
sub~ts this, its holding, to The Judge Advocate General. 

2. The accused ns tried upon the follOll'ing Charges and Specifica
tions: 

CHAR<E I: Viola~n of the 96th Articil'.! of War. 

Specification 1: In that William L. B~ezette, Arrey Exchange 
Serviee Employee, a person accompanying the armies of the 
Ulited States without the territorial jurisdiction of the 
United States, did., at Eschwege., Germ~ on or about 15 
March 1947, unla"dul.ly sell to one Technician Fifth Grade 
Paul S. Cain 25 Cartons of cigarettes for $00.00 in vio
lation of USFET Circular No. 140 dated 26 September 1946. 

Specification 2: In that William L. Benezette, Arm¥ Exchange 
Service Employee, a person accompanying the armies of the 
United States without. the territorial jurisdiction_ of the 
United States, did, at Eschwege., Germany on or about 
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25 March 1947, unlaw.t'ully sell to one Teclmician Filth 
Grade Paul S. Cain 25 cartons of cigarettes for about 
$100,00 in violation of USFET Circular No. 140 dated 26 
September 1946. 

Specification 3: (Finding of not guilty). 

CHARGE II: Violation of the 94th Article of War. 
(Finding of not guilty) • 

. Specification: (Finding of not guilty). 

Accused pleaded not guilty to and was found guilty of Specifications 1 and 
2 of Charge I and of Charge I, not guilty of Specification 3 of Charge I 
and not guilty of the specification of Charge II and Charge II. No evi
dence of previous convictions was introduced. He was sen~nced "to pay 
to the United States a fine of five hundred dollars ($500.00) to qe paid 
in one lump payment on or before 15 January 1948; and in the event such 
fine ..is not paid on or before said date, to be confined at hard labor, 
at such place as tha reviewing authority ma.y direct, 'lm.til so paid, but 
in any event not to be confined for more than six (6) months." The re
viewing authority approved the sentenca .nd ordered it duly executed, •and, 
in case confinement is necessary," designated the Vletzlar Military Post 
Guardhouse, Wetzlar, Gennany, as the place of confinement. The result of 
the trial was.published in General Court-Martial Orders No. 85, Head
quarters United States Constabulary, ,A.PO 46, dated 25 February 1948. 

3. On or about 15 Marcll 1947, accused in a conversation with 
Technician Fifth Grade Paul Cain, agreed to sell to Cain 25 cartons of 
cigarettes for $00 and as a result of this conversation Cain received the 
cigarettes from accused's servant at accused's billet. Cain paid the 
servant the $00 as !irected by accused. On or about 25 March 1947, ac
cused and Cain had another conversation during llhich Cain asked accused 
if he had any cigarettes for sale and accused replied that he could get 
25 cartons from the post excllange warehouse ln Kassel. Two or three 
days later Cain received 25 cartons of cigarettes from accused, for which 
he paid accused $100 (R 8-ll). The court took judicial notice of Cir
cular 140, Headquarters, United States Forces, European Theater, 26 
September 1946 (R 27). The provisions of this Circular 'Which are perti
nent to the case are: 

112. Policy. It is the policy of the Theater Commander 
that all persons in the theater who are -

2 
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a. U.S. military personnel 
b. Employed by, serving with or accompanying the 

U.S. forces, or 
c. Authorized to be present within the theater with 

the permission and authority of the Theater Com
mander 

shall not, insofar as can be, avoided, disturb the economy of the 
occupied territories of Germany or Austria, nor use their 
presence here in order to obtain or to plan to obta:in any com
mercial or monetary advantage for themselves or for others." 

* * * 
n4.b(2) Sales and Trading. No person subject 'to this circu

lar may sell tangible personal property to any person (includ
ing Gennans and Austrians) not subject to this circru.lar. No 
tangible personal property subject to US Department of Commerce 
export restrictions may be transferred to persons other than 
US citizens. (This hea.dq:'J.a.rters is compil:ing and will publish 
lists of US exports 'Which are prohibited by US law or regula
tions from resale except to US citizens.) Privately owned motor 
vehicles may be sold or transferred only as prescribed by Sac 
3 (g) of tha 'Motor Vehicle and Traffic Code 1 •. 

* * * 
n4.d. Engaging in Professions, Trade or Industry. No indi

v1dual may engage in any profassion,.trade, business, transpor
tation, mining or other industry, in any capacity :in the US 
occupied te1Titories of Germany and Austria, 'Whether as owner, 
director, manager, officer, consultant, employee or stockholder, 
whether or not for profit, gain or other advantage***" 

Accused after be:ing advised of his rights elected to remain silent. 

4. It is clear that a sale of cigarettes in the authorized course of 
post exchange business, by accused to Technician Fifth Grade Cain would 
not violate paragraph 4b(2) of the Circular since Cain was a member of the 
armed forces and was not within the class of persons to whom sales vmre 
prohibited. This was recognized in the argument of individual defense 
counsel on his motion to strike Specifications land 2 of Charge I on the 
grounds that they did not charge ·an offense (R 6, ?), and the trial judge 
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advocate ~t tha·'; time affirmatively asserted that the alleged offense 
consisted of 11 .. Jaging in business" in violation of paragraph 4d of the 
circular. Thus, the only question presented for detemination by the 
Board of Review is ·whether the sale by accused of cigarettes to Techni
cian Fifth Grade Cain on two different occasions oonstituted "engaging 
in business" in violation of paragraph 4d of US:FET Circular No~ 140. 

The general rule in the United States as defined by court decisions 
is that 11 tha phrase 'engage in business• means that the business shall 
be carried on as a regular occupation or constant employment as dis
tbguished from a single isolated act" (Commonwealth v. White, 260 Mass. 
30>, 157. N.E. 597; Dane v. Brown, 80 Fed. (2d) 164). Obviously, in the 
European Theater it would be extremely difficult for military personnel 
and cl.villans serving with the armed forces to "engage in business" tmder 
this definition of tht. ~ term. The Board of Review must therefore look 
to the peculiar i:r oblema there presented to determine the legal implica
t::i.ona of the language used in the cl.rcular. Consequently in detennining 
the meaning of the phrase •engage 1n business".as used in Circular No. 140 
the c.-om.only accepted definition of_ the term as used in the United States . 
is not controlling. The policies announced and the results sought to be 
accomplished by the Theater Commander in publishing the circular must be 
of"'lsidered. One of the announced policies enunciated in the circular is 
tha.t no person or class of persons enmnerated therein shall "use his 
pn.sence" in the theater to "obtain monetary advantage" for himself. To 
intplement this announced policy one of the prohibited practices is "en
gaging in business". 

In the instant case accused on two separate occP~ions, ten days . 
apart, sold large amounts of cigarettes at tmconscionable prices to Techni
cian Fifth Grade Cain. The conclusi.on is inescapable that these sales 
were made by accused to obtain monetary advantage for himself. The evi
dence cli~rly establishes that the sales lf8re not isolated transactions 
entered into as a favor or accommodation but were sales on a conmercial 
scale, 1n a "black market" business for the personal gain of accused. 

The Board of Revisw is therefore of the opinion that the facts aid 
circumstances of this case, ·judged by the policies announced and the 
practices enjoined by-Circular No. 140, supra, establish that accused's 
conduct amounted to •engaging in '!:>usiness" in violation of Paragraph 4d 
of said circular. · · 

--------~--,-------,...+-'----'Judge Advocate 
, I 

_.._._N,e;;;:i,~~~.-:--r,4-.;.;____;_.....,Judge Advocate-

---+-=,.,i..-:.""""'y...+-,.:;~~i..,.,,a._____,Judge Advocate 
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JAGQ - CM 329445 ' 

JAGO, Dept. ot th~ 4rmy1 

1st Ind .. 

Board ot ReTiew No. ·4. 
\ 

10 lcfay' 1948 

TO: The 'Judge .AdTOcate General 

For his intonnation 
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DEPART!llN'? OF THE ARJ:Y (43) 
In the Office of The Judge Advooa.te General 

Washington 25, D. c. 

JA.GK • CM 32 9496 

20 APi~ 1948 
U N I T E D S T A T E S 

v. 

First Lieutenant BAUUST
DELIGERO (0-2027080), 
Infantry. 

) 
) 
) 
) 

A ) 
) 
) 

Tria.l 
PHILRY
1948. 

PHILIPPINES-RYUKYUS COMMA.ND 

by G.C.M., convemd a.t H8a.dquartera 
COM, APO 707, 2, 6 and 7 · January 

Dismissa.l. 

OPINIO!I of the BOARD OF REVIE'lr 
SILVERS, ACKROYD a.nd LA.NNIID, Judge Advooa.tes 

---------------~--------------
l. The record of trial in the case of the officer named above he.a 

been examined by the Boa.rd of Review and the Board submits this, i ta 
opinion, to The Judge Advooa.te General. · 

2. The accused was tried upon the following charges a.nd speoifioa
tions a 

CHARGE It (Finding of not guilty). 

Specification la (Speoia.l plea in bar sustained). 

Specification 2 a (Finding of not guilty). 

CHAliGE Ila Violation of the 95th Artiole of War. 

Specifioationa In that First Lieuteilalrl; Bautista Deligero, 44th 
Infantry Regiment (Philippiile Scouts), ha.Ting on or about 26 
April 1945, become indebted to Flaviana Ta.ota.o in the sum of 
150.00 per month for the support of his na.tura.l child, and 
having on or a.bout 26 April 1945 promised in writing to said 
Flaviana Taotao that he would ea.ch month pe:y on such indebted- . 
ness the aum. of 150.00, did, without due oauae, within the 
area of PHILRYCOK Collllll&nd, to wita the Philippine Isla.nd• 
and RYUKitlS Is lands .trom on or a.bout December 1945 to on or 
about December 1947. dishonorably tail to keep aa.id promise. 

He pleaded not guilty to all charges and specifications. The court sus
tained a plea. in bar under the Statute of L1lllita.tion.s u to Specification 
1 of Charge I aDd found the accused not guilty of Chs.rge I and Specifioa• 
tion 2 thereof. The accused was f'ound guilty of Charge II and its speoitioa
tion. No e-ddence of' any preTioua conviction waa introduced. He was sen
tenced to be dismissed the service. ·The reviewing authority approved the 
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sentence and forwarded the record of trial for action under Article or 
War 48. 

3. Evidence for the Prosecution 

There was received in evidence, over objection of the defense counsel, 
the deposition of Miss Flavie.na Taotao taken on interrogatories propoimded 
by both the prosecution and defense on 12 December 1947 at Tigbao, Liba.gon, 
Leyte, Philippine Isle.rids (R 10-28. Pros Ex 5). In her deposition, Miss 
Taote.o testified that during the year 1944 she lived with the accused u 
his wife, although she had never been married to him, and that e.s a result 

·of .their relations a girl child was born to her in January 1945. While 
she was confined, the accused had contributed to her support but about the 
time the child wu born lu.1 abandoned her. The witness identified and there 
was; also received in ev·idenc:'f. over the defense's objection a document' duly 
proven to have been signed by the e.ccuaed which was by consent withdrawn 
and a certified true copy ~ubstituted for the record as follow•• 

"KNOW ALL MEN BY THESE PRESENrSt 

"That I, BAUTISTA DELIGERO, of age, single al'.ld at present 
stationed as officer of the Philippine Scouts ,(U.S. Ar~) at the 
Fourth Replacement Battalion, Ma.rasbaras, Tacloban, Leyte, on 
first being duly sworn, depose and sqa 

"That I recognize and acknowledge as ra:, natural child the 
girl infant born in Januaey, 1945, to Flaviana Te.otao and I promise 
tc pay her Fifty Pesos (,'so.oo) for the monthly support of said 
child. 

•rn WITNESS WHEREOF, I sign this deed of acknowledgment this 
26th of April, 1945, in Tacloban, Leyte. 

IN THE PRESENCE OFt 

(Slgned} - (?) 

(Signed) Antonio Montilla 

(Signed) 
(Typed) 

Bautistao Deligero 
BAUTISTA DELIGERO 

MUNICIPALITY OF TACLOB.AN 

PROVINCE OF LEYTE SS 

"Before me personally appeared ~ Bautista Deligero known to 
me to be the person who executed the foregoing instrument and he 
acknowledge before me that he executed the same freely and Toluntarily-. 
He did not exhibit to me his residenoe oertitioate, he being exempt 
therefrom as he belongs to the Arnry. This deed of aokncndedgment 
is composed of but one page duly a igned by the exeoutor a?ld hi• 
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witnesses. 

(Signed) Antonio Montill& 
(Typed) All?ONIO }&)NULL&. 

Notary Publlo . 
J.v' oolllllission e:q,ire1 Deo. 31• 1946 

Not. Doo. 88 
Page 41 
Book One 
Series of 1945. CERTIFIED TRUE COPY& 

/s/ Ea.ton J Bowers III 
EA.TON J BOWERS III 
Capt, F.A.11 (Proa Ex 1) 

The original dooument referred to above was ~her identified b7 Mr • .lntonio 
Montilla, an attorney am notary public residing at Taoloban, Leyte, Philippine 
Iala.n:is (R 28, Pros Ex 6). Miu Taota.o a.saerted that at some subsequent cl&te 
the acoused agreed to inorease the amount set forth in the agreeaeJZt to 
;ioo per month. On various oooasiona Miu Taotao had sent letters and tele
grams to the milit&rJ authorities and had visited the Inspector Gener&]. of 
PHILRYCOM at Manila in~ 1947 in an effort to compel the accused to pq 
her the money a.a agreed. She gave the tollowi:iig 1temized statement ot all 
payments made to her during the period December 1945 to Deoember 1947 in• 
clusivaa · 

n.Answera 

February, 
March 

194& 
1945 

P- (None) 
(None)---- August 

September 
1946 
1946 

p licme 
llolM 

April 1945 60.00 October 1946 98.00 
Mq 1945 50.00 November 1946 Nom 
June 1946 50.00 . December 1946 Bone 
July 1945 50.00 January 1941 None 
August 1945 100.00 February 1941 Bone 
September 1945 
October 1945 

100.00 
100.00 

March 
April 

194'1 
1941 

None 
None 

November 1945 100.00 ~ 194'1 llom 
Deoember 1945 --- (None) JuJlS 194'1 ?lone 
January 1946 
February: 1946 
March 1946 

..... 
-------

(None~
(None 
(None) 

.Tul7 
August 
September 

194'1 
194'1 
1941 

None 
100.00 
eo.oo 

April 1946 100.00 Ootobr 194'1 Bone 
. May- 1946 98.00 No'V9lllber 1941 Bone 

June 
July: 

1946 
1946 

95.00--- (Hone)~ 
December 19''1 Ione i

(Proa Ex 5) 

Without objection there wa.a reoeivecl in evidenoe a letter dated 26 July 
1947 from the a.ooused to Miaa Ta.otao wherein the aocuaed aolcnowledgecl sign-
i:ng the oontraot. ata.ted that it was not hia intention to depri-n the ohild. 



(46) 

of his support. and that stfrom nCIII on11 the payments would be ma.de regula.rly-

(R 27. Proa Ex 4). . 

4. Evidenoe for the defense 

There was received in evidence a request on behalf .of the accused tor 
a cable transfer to Miss Fa.lavia. Ga.sta.o (subsequently- changed to Flavia. 
Taotao) in the amount of 7100 a.rlf:1 dated 2 J.aroh 1946 (R 92. Def Ex G). 

Being cognizant of his rights a.s a witness, the accused elected to 
make an lm.sworn statement. He asserted that he did send Miss Taotao "some 
money11 for the months he wa.s not given credit, that there waa a atr~ posai
bility that he was not the father of the ohild and that he had never a.greed 
to increase the ptcyments to 7100 per month. The accused stated that Miss 
Taotao ha.d threatened him with publicity &nd that he had no assurance that 
the child was receiving the benefit of the money he had sent her. The a.o
cused recounted his military e~rienoe, including that a.s a member of the 
Philippine guerrillas in Leyte during the Japanese invasion (R 98-99). 

In view of the court •s findings no further evidence need be summarized. 

5. Commerl; 

Civilian defense counsel, at the trial, objected to the reception in 
evideno~ of the deposition of Miss Flaviana. Taotao on the ground that the 
aooused was not present in person at the ta.king of the deposition. In 
other words. the contention is that accused was denied the right of con
frontation at such time. Regularly appointed defense counsel had also 
recorded an objection, in the deposition itself, to the absence of the ao-

. cused at the ta.king thereof (R 10,28, Pros Ex 5). Thia deposition, in all 
respects, appears to have been accomplished in compliance with Article of 
War 25 and the provisions of the Manual for Courts-Martial, 1928, in imple
mentation thereof.. The deposition bears evidenoe that the deponent therein 
had been subjected to a lengthy cross-interrogation by the regularly ap
pointed defense counael. 

In Cll 325056, Balucanag. the Board of Review aaida 

. "The right of confrontation is an anoient right. a rule of 
evidence which existed in Anglo-Saxon jurisprudence before the 
adoption of the Sixth .Amendment to the Constitution. AJs embodied 
in that Amendment, and in the constitutions of the various states, 
it is not to be ta.ken as an absolute prohibition against a:n.y evi• 
dence which does not come .from the mouth of a. living witness on 
the stand and under oath, but is subject to th• general exoeptiona 
to the hearsay rule which were recognized before and at the time 
of its enshrinement in constitutional provisions in this coun~ 
and which have since come into bei due to various statuto exten
sions of these exceptions Underscoring eupplied • 

4 
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Without launching upon a discussion as to the applicability of the 
various constitutional provisions to trial by court-martia.l, we believe 
a somewhat brief inquiry- into the historicill background of' the use of' 
depositions in criminal cases might prove ot some value. In the American 
Articles of iYar ot 1786 we find the following provisions 

"A.rt. 10. On the tria.la of oases not capital, before courts
martie.l, the depositions ot witnesses, not in the line or staff 
of' the Arm:,, ma.y be ta.ken before some justice of the peace, and 
read in evidence, provided the prosecution a.nd person accused are 
present a.t the taking ot the same.• 

Article 74 of the Articles of' Wt.r ot 1806 reenacted the above quoted 
Article 10, using the same la.ngua.ge, but added thereto the wordaa "or 
a.re duly notified thereof." Article 91 ot the Articles of War of' 1874 
provided& 

"The depositiona of witnesses, residing beyond the limits 
of the State, Territory-, or district in which 8.'lr;f military oourt 
ma.y be ordered to sit, if taken on reasona.ble notioe to the 
opposite party a.nd duly authenticated, may be read in evidence 
before such court in oases not capital.• 

With respect to Article 91, Winthrop has this to says 

"••• In general, all that the notice is really needet\ for 
is to afford the party sufficient time within which, (in con
sultation with his counsel, if he has aey,) to examine the 
interrogatories, note objeotiona, (it desired,) and prepare 
cross-interrogatories." 

"A deposition may.be taken - as sometimes in oivil cases -
by both partiea appearing, personally or by counsel, before the 
designated commissioner or officer, and propounding questions 
to the witness. This course, however, is rarely pursued in mil
itary oases. 11 (Winthrop'• Mil Law and Pree (2d Ei), pp 353,SSS.) 

Both the above methods of taking depositions, that is. on written interro
gatories or upon oral examination, a.re provided for in the ~ual tor Courts
Martial currently in use (par 98b, £.• MCM 1928). The present Article of 
War 25, enlarging the scope of the old Article 91 in some respects not here 
material, retains the nquirement that depositions be ta.ken "upon reason
able notice to the opposite party• but, as in the case of the 1806 and 
1874 provisions. does not require .that the deponent be confronted, 11fa.oe 
to taoe," by accused in person or even by his counsel, nor does it, ex• 
pressly or by implication, give accused e:n:y right to insist upon such ooa
frontation. 

' 
-

It is obvious, then, that there oa.n be no overall constitutional 
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objection to the uae or depositions, by either party, in prosecutions 
for non-oapital crime~ by court-martial, for this we.a the custom before 
the adoption of the Bill of Rights. (See also General Crowder'• discus
sion before the Senate on the revision or the Artioles of Wll.r, Senate 
Report No. 130, 64th Congress, lat Sesaion, P• 64.) The question remains, 
however, as to whether the provision in the 1786 Articles to the effect 
that a.n accused must be present at the time of taking a deposition is to 
be considered a. determ:in&tion by the Continenta.l Congress that the right 
to confrontation existed in the oase of deposition evidenoe or whether this 
requirement wu merely a procedural regulation, having no more significance 
in the long history ot the lo than that it simply seemed to be a. good idea 
at the time. 

In this connection, it is most interesting 1iI> note thKt the require
ment or oonfronta.tion found in Article 10 of the 1786 Articles became only 
a.n alternate method of ta.king depositions in the Articles of 1806 and that 
even the mention of aeeus ed' s presence we.a entirely omitted in the Artiol es 
of 1874. Also, we a.re not aware or a:rry challenge on constitutional.grounds 
having been interposed to the reception of deposition testimoey by military 
courts during the many decades of their operation UDder statutes similar, 
in respect of the matter here under discussion, to the present Article of 
War 25. All this does not augur well for the contention tha.t deposition 
testimoey is not considered a.n exception to right of confrontation in its 
vis-a-vis, as distinguished from cross-examination, aspect. Moreover, 
looking to the land where that right was nurtured a.nd where it first beca.me 
part of the la.w, we find that in 1772 the British Parliament passed a.n aot 
providing for the taking of deposition testimoey in India. for use in criminal 
ca.sea in the Court of King's Bench. In that a.ct, provision wa.a made for the 
representation of accused before the commiaaion taking the testimoey over
seas but it wa.s obviously thougltt unnecessary to require or authorize the 
attend.a.nee of accused in~erson (Ea.st India Compa.ey Act of 1772, 13 Geo. 3, 
c. 63, a. 40). In 1831/pr~vieions of this act were extended to other over
aeas possessions of Britain (Evidenoe on Commission Aot of 1831, l Will. 4, 
o. 22). Parliament, apparently, has found no rea.son, throughout the years, 
to regret the passage of this type legislatio~ and no opposition thereto 
has appeared. Indeed, further legislation has pr~vided for the taking of 
deposition testimoey in criminal oases, not necessarily in the presence of 
acoused, under other oiroumstanoes where, were a deposition not possible, the 

· evidence gathered thereby would have been unobtainable. (See, for exe..mple, 
Criminal Law Alnendment Act of 1867, 30 & 31 Viet. o. 35, s. 6 - testimoey 
of persons de.nterously ill.) · 

Having regard to the general historical backgroUZJd of the right of con
trontation, we are of the opinion that the present practice of obtaining 
depositions tor use in court-martial trials, a.s provided for in.Article of 
War 25 and tbs ManUa.l for Court~-Martia.l, · 1928, is not in conflict with 
the existence of that right. We believe that the reception in evidence ot 
such a deposition, ta.ken out of the presence of accused by written interroga-
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toriea or otherwise, is we.rra.nted either upon the ground that depositiona 
thus ta.ken ool18titute one of the several exceptions to the right, of con
f'rontati on existing prior to or simultaneously with the adoption of the 
Sixth Amendment or upon the equally tenable theory that the legislative 
authority for the admission of such evidence is a permissible statutory 
extension of an exception then existing. Thus, in the instant case, no 
error lies in the ad.mission in evidenoe of the deposition of Miss Taotao. 

Under Charge II &.Ild ita specification, the accused was found guilty 
of dishonorably failing, during the period December 1945 to December 1947, 
to keep his promise to pay Fla.viana. Taotao ,SO per month for the support 
of her girl child, which child he had acknowledged to be his own. The 
formal agreement or promise of the accused to pay the money, introduced 
in evidence as Prosecution Exhibit l, is not denied, in fact, it is verified 
by accused's letter of 26 July 1947, wherein he further acknowledges the 
agreement and states that 8 the money will be sent to you regularly from now
on.• Having voluntarily promised the woman 150 per month for the support 
of the child the court was obliged to determine only (1) whether the pay
ments were made as alleged, am (2 ), if they were not so made, was the 
failure dishonorable within the meaning of Article of War 95. Except for 
a credit claimed for March 1946 in the sum ot 1100; which is in dispute, 
the evidence shows that for the 25 months in question he agreed to pay Miss 
Taotao a total of 1].250, but that he actually paid her only 1571. Suoh 
payments as were made appear to have followed her pleas for intervention 
by the military authorities and inasmuch as accused's ability to make the 
payments is not questioned we conclude as did the court that his failure 
to keep his promise was arbitrary, characterized by evasion and false 
promises, and wu of such a nature as to seriously compromise accused's 
standing as an officer and a gentleman (CM: 274930, Curley, 47 BR 375, 383 ). 

We are not here oonoerned with the contractual liability- of the ac
cwsed under .Philippine law as was contended by coUilSel, nor are we impressed 
by the reasons advanced for not canplying with the agreement. The accused 
cannot now be heard to cast doubt on the paternity- of the child or to imply 
that he was coerced into signing the agreeioont. It appears that he signed 
the agreement wluntarily and did ~ot elect to have the civil co\U'.ts de
termine his liability- for the support of the child. 

Having made his election to pay a liquidated amount, his .failure under 
the conditions stated brings dishonor to his status as an officer. 

6. Department ·or the Jrrq records show tha.t the aoou:sed is 37 years 
of age and was graduated .from high school. He was an enlisted soldier 
serving with the 93rd Infantry Division, USAFFE, and was stationed at 0rmoo, 
Leyte, when war was declared with Japan. In. January 1942 he was appointed 
a second lieutenant (PS) in the field. This appointment was confirmed by 
para.graph 5, Special Orders No. 129, Headquarters USAFFE, 11 ~ 1945. In 
May 1942 the accused eaoaped capture by the Japanese., hid in the mountains, 

. and carried on guerrilla activities until August 1943 when he was captured 
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and imprisoned for two montha a.t Camp La.ngit. Leyte. He escaped in October 
l94S and engaged in ra.i'ds a.nd aniping on enemy pa.trols until the Japanese 
were driven out of the islands. at which time he again joined the Philippine 
Scouts. He we.a promoted to First Lieutenant (PS) on 22 May 1945. 

7. The court wa.a legally constituted and had jurisdiction over the·ac
cused a.nd of the offense. No errors injuriously affecting the substantial 
rights of the accuaed were committed during the trial. The Board or ReTimr 
is or the opinion tha.t the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant oonf'irma.tion thereof. 
Dismissal ia mandatory upon colIV'iction of a. violation of Article of War 95. 

Judge Advoca.te 

Judge Advocate 
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JA.GK - CM 329496 1st Ind 

APR 29 1948JA.GO, Dept. of the Army, We..shington 25, D. c. 

TOa The Secretary of the um:, 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the oase of First Lieutenant Bautista 
Deligero (0-2027080), Infantry. 

2. Upon trial by general court-martial this officer was tound guilty 
of dishonorably failing for the period December 1945 to December 1947 to 
keep his written promise to PS¥ Flaviana Taotao the aum of 150 per month 
for the support of his natural child in violation of Article of War 95. 
He .wu sentenced to be dismissed the servioe. The revi'ewing authority 
approved the seIIl.ence and forwarded the record for action under Article of 
War 48. 

3. A smmna.ry of the evidence may be found in the aooomp~ng opinion 
of the Board of Review. I concur in the opinion of the Board of Review 
tha.t the record of trial is legally sufficient to support the finding• of 
guilty and sentence and to warrant confirmation of the _sentence. · 

In 1938 the accused, then an enlisted man in the Philippine Scouta, 
ma.rried one Marta Balles of Psmpanga, P. I. One or more children were 
born to this marriage and the parties were never divorced. At the out-
break of the war the accused was an enlisted instructor in the 93rd 
Infantry, USAFFE, al'ld stationed at Ormoc, Leyte. When the Japanese over-
ran the Islands the accused refused to surrender and escaped to the 1110un
tains where he engaged in sniping on Japanese patrols and in other 
guerrilla activities. In 1944 he lived with one Fl.avian.a Taotao, a native 
woman, who appears to have aupplied food for the accused and other guerrilla.a. 
As a result of accused's relationship with Miss Taotao a girl child wu born 
in January 1945. On 26 April 1945 the accused appeared before a Philippine 
lawyer and notary public and signed an agreement acknowledging the infant 
to be his natural child and agreeing to PS¥ the mother 750 per month for 
the support of said child. During the yea.rs 1945 al'ld 1946 the a.caused 
made payments to Miss Ta.otao approximating 150 per moIIl.h. For the year 1947 
he made no monthly payment, to her excepting 7100 in August and ,SO in Sep
tember. These payments appear to have resulted from action taken by the 
Inspector General, PHILRYCOM. 

At the trial the defense challenged the accused's paternity- of the 
child and argued the Tal.idity of the contra.ct or agreemezrt; under Philippine 
law. In his unsworn statement the accused recounted his military service 
and contended that Miss Ta.otao was actuated by revenge in pressing him for 

http:contra.ct
http:smmna.ry


payment. It appears that in Deoember 1945 the a.oouaed married one Isidora 
·o. Eva.rretta. a.t Banday. llalitbog.- Leyte. 

4. Depa.rtment of the Ar/ny records show that the aocused is 37 yea.rs 
of a.ge and was gra.dua.ted from high school. In Ja:nua.ry 1942 he wa.s a.ppointed 
second lieutenant (PS) in the field. This appointment was confirmed by 
paragraph 5. Speoia.l Orders No. 129. Headquarters USFFE. 11 May 1945. He 
was promoted to first lieutenant in May 1945. 

5. In view of the accused's we.r record and all the circum.stanoes. I 
recommend. that the sentence be· confirmed but commuted to a. reprimand. and 
forfeiture of $100 pay,; a.nd that the sentence as commuted be carried into 
execution. 

, 6. Inclosed is a form of e,otion designed to carry into effeo t the 
foregoing reoomm.enda.tion should ................_-1 approval. 

\ 

2 Inola THOMAS H. GREEN 
1. Record of trial Maj or General 
2. Form of action The Jw.ge Advocate General 

( CX:MO 991 6 May 1948). 
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DEPARTMENT OF THE ARMY (.53) 
In the Office or The Judge Advocate General 

iiashington 25, n.c. 
, a~o Jmt 1948JAGH ,CM 329497 

·u NIT ED ST ATES ··) HEADQUARTERS COMMAND, EUROPFAN COAW..ND 
) 

v. ) Trial by G.C.M., convened at 
) Frankfurt-am-Main, Germany, 20, 

First Lieutenant.JOE K. ) 21, 22 January 1948. Dismissal 
ANDERSON, 01336732, Head ) and total forfeitures. 
quarters Company, Third 
Battalion, 18th Infantry. ~I 

OPINION of the BOARD OF REVIElV' 
HCYrTENSTEIN, LYNCH and BRA.CK, Judge Advocates 

I . 

1. The Board of Review has examined the record of trial in the 
case of the· officer named above and submits this, its opinion, to -The 
Judge Advocate General. 

. 2. The accused was tried upon the following Charges and Specifica-
tions: 

CHA.IDE I: Violation of the 93rd Article of a.ii-. 

Specification 1: (Finding of not guilty). 

Specification 2: (Finding of not guilty). 

CHARGE II: Violation of the 96th Article of War. 

Specification 1:· In 
, 

that First Lieutenant Joe K. Anderson, 
Headquarters Company, Third Battalion, 18th Infantry, 
did, on the Autobahn, at or near Frankfurt-am-Main, 
Germany, on or about 4 August 1947, wrongfully and 
unlawfully cause the death of Yvette Heluin, by reck
lessly and negligently driving an automopil_e. 

Specification 2: (Same as Specification 1, except the. name of 
the deceased "Alma Poritzke.u). 

He pleaded not guilty to all Specifications and Charges·. He was found 
not guilty of Charge I and its Specifications and guilty of Charge II 
and the Specifications thereunder. No evidence of previous. convictions 
was introduced. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor for a period of one year. The reviewing authority approved only 
so much of the sentence as provides for dismissal and forfeiture of all 
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pay and allowances, and forwarded the record of trial for action pursuant 
to Article of War, 48. 

'. 
3. .Evidence. 

a. General. The situs of the motor vehicle collision upon 
which the issues of this case are based is variously described as the 
Autobahn between Frankfurt and Bad Nauheim, and between Frankfurt and 
Bad Homburg, in Germany. Reference to maps of the D_epartment of the Army 
shows a road running north from Frankfurt to Bad Homburg and thence on 
to Bad Nauhe:i.m. It is concluded that the road variously described by 
the witnesses was one and the same road. It also appears that the 
Autobahn at the point of the accident was a dual highway with one-way. 
traffic prevailing in opposite directions. The ~o traffic lanes were 
separated by a •gI'ass plot" (R ll2). The lane in which the accident 
took place was for northbound traffic and was approximately seven or 
eight·meters in width. The situs of the accident was by measurement 
1.3 miles north of a gasoline station designated as "POL ffetroleum., 
Oil and Lubrication? Station No. 5-" Station No. 5 was approximately 
4 and one half miles out of Frankfurt (R 10.,20). An overpass or bridge 
was situated over the Autobahn between Station No. 5 and the situs of 
the accident and another double overpass was situated over the .Autobahn 
about 60 or 70 meters north of the situs of the accident (R 49,97,98). 
There was a slight incline in the road north of the place of accident 
('R 98). From Station No. 5 to the point o! the accident the road was 
straight although one witness testified that he remembered nmore or 
less a 'slight curve there." (R 75,97). Another witness testified that 
at the location of the accident the road was "straight on as a string~• 
(R 61). . · ' _ · 

' ' 
b. For the prosecution. At approximately 1900., 3 August 

1947, First Lieutenant Terrence v. Jone-s., Chief Warrant Officer Cecil 
v. Booth., and two ladies were sitting o~ the terrace of the 18th 
Infantry BCQ Club in the Drake Area., Bona.mes., Germany-., when they wer·e 

· joined by the accused (R 27,28,33,34). Normally-American whiskey was 
obtainable at the bar of the Club., but on the.evening in question., none 
w~s available (R 30,36). When someone in the party asked for a drink., 
accused obtained a "fifth" of whiskey., which was full., from his maroon 
colored Ford V-8 and poured approximately an ounce arrl a half of whiskey 
into glasses for Booth, Jones and himself., and before leaving., poured a 
substantial amount of whiskey into Jones' and Booth's glasses (R 28-37). 
When he left the party at approximately 2000 hours., he took the bottle 
with him, which was a little less than one half or about one third full 
(R 30.,32.,35.,37). Both Booth and Jones., who bad been acquainted with 
accused for some time,-testified that accused conducted himself in a 
normal manner., his walk was normal., his speech.was perfect, and his 
eyes were not· blurred or bloodshot (R 31,38). , . 

_ At about 10:20 or 10:30 p.m. the same evening Second Lieutenant· 
Don c. :Marche was with accused at ·•club 18" located just outside of the 
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compound in Frankfurt. Accused was at the Club prior to Marche 's 
entrance. Marche was at the Club for about 25 or JO minutes and left. 
During this interval, accused had one coke and whiskey which he had not 
consumed when Marche left (R 53,54,56). In Ma.rche's opinion accused's 
actions were "perfectly norma.l, 11 his walk, eyes, and speech were 
normal (R 55,56). 

At approXimately ll :00 p.m. 3 August 194 7, accused drove into "POL" 
Station No. 5, located about ·four and one half miles outside of Frankfurt -
on the Autobahn between Frankfurt and Bad Homburg, wliere he obtained 
some gasoline (R 10,20). His car was a red 194( or 1947 Ford and he was 
accompanied by two women who were sitting in· the front seat of the car 
(R 10,11). Accused also obtained three 11 cokes,11 one each for his two 
companions and himself (R ll,12). Accused was observed by- Technical 
Sergeant !ester Bachelor, night manager of the station, and Technician 
Fifth Grade Milton O. Thompson, an attendant at the station. In Thompson's 
opinion, accused was nornal in his walk and speech (R 19) and in Bachelor's 
opinion, accused's speech was normal (R 25). In addition Thompson 
observed accused driving his oar in and out of the station. The speed 
limit within the station was 15 miles per hour, and accused, w{lile driving 
within the station, did not exceed the speed limit. His manner of driving 
was that of the average person (R 12,lJ). The duration of accused's stay 
at the station was between five and eight minutes (R 12). Accused and 
his two women companions drove out of .the 11 POL11 station in the direction 
of Bad Nauheim (R 11). About a half hour later Thompson saw accused's 
car toyed back into the "POL" station (R ll,19). _At that time the roof 
was pushed in, "front grill and so forth" all smashed up, and the windows 
were all broken in front (R 21). 

Sergeant Bachelor testified that he saw accused between 12:00 m. and 
12:JO a.m. about one and a quarter miles from the station. Accused was 
lying on the ground unconscious. Bachelor also saw a red 1947 Ford which 
was wrecked. The Autebahn was 11laid off11 in two, driveways with a lane 
approximately ten feet in width between, and the Ford was sitting across 
this lane. :Bachelor described the damage to the Ford as follows: "On 
the right hand corner the top was torn out, the windshield was broken; 
the right side of the fender was caved in, the wheels knocked out of line." 
Two women were lying unconscious at the scene. On the right hand side of 
the Autobahn going north, approximately 20 or JO feet from the red 
automobile, there was a German truck which was facing north. Bachelor 
towed the Ford into Station No. 5. The weather that night according to 
Bachelor was fair and warm (R 22-24). 

At the time of the accident in question, Gerhard Bender, a German 
civilian, was driving a 5-ton truck on the Autobahn between Frankfurt 
and Bad Homburg, in a northerly direction. Herbert Karge, also a German, 
was riding in the truck on the seat next to him. This truck was powered 
by a diesel engine, was dark blue in color; had a closed-in ~iver' s cab 
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and had a regular body platform with tarpaulin bows over the platform 
which were uncovered (R 39,40.,51,58) •. The tail light on the truck was 
lit and in working order and was visible for quite a distance. There 
was a covering of red cellophane on it which was clean and undamaged 
(R 40). 7/hen they reached a point on the road near Eschborne, just 
before the underpass there., the truck was. traveling at a speed of about 
35 to 37 kilometers per hour~ With reference to the events that transpired 
thereafter.,. Bender testified as follows: 

"***at that time ·I saw that vehicle was approaching from 
behind which was travelling with a very bright light., and 
this bright light grew in strength and I gathered that this 
vehicle eventually would overtake me. The light grew brighter 
and brighter., a·nd I thought that this ~vehicle would be about 
ready to pass me. For that reason·r moved my vehicle., pulled 
my vehicle to the right of the road as far as possible., but 
instead of the vehicle passing me, all of a sudden I received 
a very sharp impact from the rear. At that moment my vehicle 
was pushed as taking a jump forward., and I received a shock. 
My head was bumped, the back part of my head., and I sort of 
found my-self in a numbness. After I had ·collected myself a 
bit I looked out;on the left side through the door, and I 
saw that a passenger car was turning over in the air and then 
landed on the other side of the road., the opposite side of the 
road next to the green lane.***·• (R 59-6Q). 

Herbert Karge testified that just before the accident he was 
attracted by the oncoming lights of a car approaching them from the 
rear which he saw through the rear window of the truck cab. He could 
state merely that the car was "quite aways back. 11 when he first saw its 
lights. He did not look again until the impact occurred., and then when 
he looked again he noticed the car turning ·over in the air (R 40,41). 
The German truck stopped about 60 to 70 meters from the underpass (R 49). 
Karge dismounted from the truck and found the vehicle which had struck 
the truck lying. on its wheels on the other side of the green lane., the 
motor still running. He also saw the.bodies of the two women lyins close 
to the green lane on the side of the Autobahn on which the accident 
occurred. (R 43,49). The wrecked vehicle was a Ford, reddish in color. 
The driver of the Ford was sitting at the wheel with his arms hanging 
dawn (R 43,44). One of the women did not move or do anything at all, 
and the other was still breathing (R 44). An American civilian who 
was at the scene helped Karge move the bodies of the two women to the 
green lane. Karge also noticed the civilian pick up a German identifi
cation card (R 1!4). 

When Bender finally dismounted from the.truck he inspected it 'and 
. found the platform to be "Kaput." He proceeded on back tci where the 
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collision occurred and observed two women lying on the green lane. One 
of the women was lying face down in "a lot of blood. 11 Bender had the 
impression that she was dead. The other woman was lying on her back 
and was 11exhibiting a heavy rattle of the throa:t. 11 Bender noticed a 
brief case nearby and placed it under her head. Bender then turned to 
the wrecked car and ascertained that the driver who he stated was accused 
was still sitting behind the steering wheel. Bender, Karge, and a Swiss 
National, Verrey, removed accused frora the car and laid him on the green 
lane. Verrey and Bender removed his coat and saw a lot of blood coming 
through his shirt on the left side. With reference to his examination 
of accused, Bender testified: 

11 Q. Did you smell anything unusual? 
.A. Tiell, after Lieutenant Anderson had been laid down on this 

green lane I bent over Lieutenant .Anderson, something I 
always do when an accident happens to ascertain if the 
alcohol matter might be involved, and at the time when I 
bent over Lieutenant Anderson. he was breathing heavily. and 
I ascertained that he ,vas smelling strongly from alcohol." 
(R 61). 

and on cross-examination he testified:. -

11 Q. How many accidents have you been involved in while you have 
been a driver for the Teves Company? 

A. As far as I can remember I only was involved in' one, and 
that was caused at the time when I backed up and bumped 
a bicycle driver. 

Q. Have you ever had any medical training? 
A. No. 

Q. Have you ever had aey first aid training? 
A. No. 

·Q. How many accidents have you seen· in your life where you 
found it necessary to bend over someoody who vras hurt and 
see if he had any alcohol on his breath? 

A. Well, this case connected with Lieutenant Anderson was the 
first case in which I did that, to bend over to ascertain 
if there was alcohol on his breath because.on other occasions 
I never had any reason to do that. 

Q. Then why did you say to the court a few minutes ago that you 
always bend over the man to see if you smell any alcohol? 

A. Well, now, that is rrry idea. :r.henever an accident happens 
they should ascertain if the driver smells from alcohol." 
(R 62,63). 
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The same evening Fritz Saemann (a German taxi driver) was d:-iving 
three women and a man on the Autobahn to Nauheim. Saemann was driving 
his vehicle at a speed he estimated as 11 60 kilometers." He was overtaken 
by an American car traveling at a speed he estimated as "100 kilometers. 11 

The lights of the passing car were 11very good" and in "full beams." 
About 200 or 300 meters from the point where he was passed by the American 
car he came on the scene of an accident (R 69,70,75). At the scene of the 
accident he found an American passenger car standing on the green lane of 
the Autobahn, a human body lying on the paved part of the road, and a 
damaged truck standing on the'right side of the road (R 69,70). Between 
the time he was passed by the American car and his arrival at the scene 
of the accident no other vehicle passed him. After one of his passengers 
alighted from his car Saemann turned around and drove back to the American 
filling station to get help (R 70). He estimated the distance to the 
filling station from the scene of the accident to be about l to ·2 ld.lo-
meters (R 74). · 

Jean Verrey, a Swiss civilian andp:1.ssenger in Saemann 1s car, testified 
that they had just entered the Autobahn when they were passed by a red 
Ford sedan (R 76). Verrey estimated the speed qf the Ford to be about 
80 kilometers an hour (R 81). Approximately five minutes after the Ford 
passed, the car in which Verrey was riding stopped at a gas station (R 
76,83). Three·to five minutes after leaving the gas station, they came 
onto the scene of an accident (R 83). Here he observed a red car ttcompletely 
broke" on the left side of the Autobahn. It was the same car which had 
passed them at a high rate of speed (R 78,84). · On the right side of the 
Autobahn, about 300 meters away, was a German truck (R 79). Accused was 
in the red ·car (R 78). A German girl was lying in the green lane and 
another German girl was on the right side of the road. Concerning the 
two girls Verrey testified: 

"**One of these girls, I guess - I guess one on the way to 
die. She was very -- she couldn 1t talk. She was without -
I don't know how you call it aui' English -- she couldn't 
recognize nobody. She couldn't even talk., and it was the 
same with the other girl on the right side of the street•. 
She was almost dead, I guess. 11 (R 79). 

At first no other people were at the scene but shortly afterward several 
11 G.I. 1 s11 d!-ove up in a jeep. Verrey and one of the soldiers removed 
accused from the car and laid him in the lane. Examination of the two 
girls revealed that there was nothing to do but to wait for the arrival 
of an ambulance (R 79). He found a handbag near one German girl which 

·he gave to an M.P• ., and in the rear of the Ford car he found a whiskey 
bottle which was given to a lieutenant. Verrey did not notice whether 
the bottle was empty or not (R 79). 

· Miss Phyllis Males and Miss Sadie Salamon were riding in the same 
car with Verrey (R 120,128). Their testimony was substantially as 
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follows. They were in Frankfurt trying to get transportation to Bad 
Nauheim. They had been waiting for the 11EES11 vehicle which was a relatively 
new maroon Ford sedan. When that failed- to appear they got a German to 
drive them to Bad Nauheim. After they got on the Autobahn they were 
passed by a "red Ford maroon car," which was going 11 ver-y fast. 11 They 
thought it was the 'EES'1vehicle. It zigzagged and they· thought it unusual 
for the 11 EES11 vehicle to go that fast (R 122,128). Miss Mal~s estimated 
that the speed of the car in which she was riding was between 1150. and 60. 11 

(R 122). The car in which Miss Males and Miss Salamon were riding stopped 
at a gas station which was the equivalent of a city block from where they 
had been passed. After a stop of a few minutes they proceeded on their 
way and three to five minutes later came on the scene of the accident in 
question (R 122,128,132). At the scene of the accident they saw a red 
ear at the extreme left-hand side of the road on the grass which they 
assumed was the car that had passed them. A fender was on the road 
alongside of a truck parked there. There were two bodies on the pavement 

· (R 122,127,129). Verrey got out of the car to lend assistance and the 
car returned to the filling station to summon help (R 123,130). Between 
the time they had been passed by the r~d Ford and the time they had 
arrived at the accident no other car had passed them (R 126,131). 

About midnight of the night in question Corporals Selbia B. Copeland 
and Nelson R. Altman accompanied by Pfc John R. Loop and a German police
man were on patrol duty on the.Autobahn between Frankfurt and Bad Homburg. 
They were riding in a 11 jeep" headed in the direction of Bad Homburg. · 
Copeland was seated in the front seat and was conversing with Loop who 
was seated in the rear. As he was looking to the rear his attention was 
attracted to lights. "One light seemed to be going over and over" and he 
saw something fall, "smoke or dust or something." He had ·the driver turn 
around and drive back some 500 yards to the scene of an accident. On 
arriving at the accident Loop alighted from the jeep to render assistance 
while the others drOve on back to Gas Station No. 5 to summon assistance 
(R 86,87,99,116). At the station they summoned a wrecker to the scene 
of the accident. About ten minutes later an ambulance arrived and they 
escorted it back to the scene. In the meantime Loop met Verrey at the 
scene of the accident and set about rendering assistance. He and Verrey 
removed accused, who was unconscious, from the automobile and placed him 
on the dividing lane•. Loop turned off the lights and motor of the wrecked 
car (R 101). A German truck was parked on the right side of the road 
approximately 50 to 100 feet further down the road in the direction of 
Ba.d Nauheim (R 102) • '\Then they opened the door to the wrecked car, a 
whiskey bottle fell out. Loop stated it was approximately quart size 
but could not say exactly how much liquid was in it. A pair of women's 
shoes was laying 11 on the right front seat * * * on the floor" (R 104). 
They also found two girls lying in the middle of the Autobahn. One had 
no pulse, and after laying her beside accused in the dividing lane, they 
noticed that ,the other girl who was found a few feet away from the spot 
where the first one was found, still had a little life (R 101). Loop· 
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noticed a piece of material which looked like·a piece of cloth that 
had been torn from one of the girls' clothing on "top of the fragments 
of the car." However, he did not inspect the clothing of either girl. 
Near the spot where he had found the first girl, Loop picked up a "kin 
6denti£icatioE7. card.• He asserted that he would recognize the name 
he saw on the "kin card" i£ he saw it again. He identi£ied Prosecution 
Exhibit 5 as "part of the kin c·ard, 11 that he found at the scene of the 
accident arrl testified that the picture on the "kin card11 was a picture 
of the first woman whom he saw at the scene of the accident. The "kin 
card" bore the name "Yvette Heluin11 and was received in evidence as 
Prosecution Exhibit 5 over objection by the defense (R 104,105). Loop 
remained at the scene.of the accident until accused and the two girls 
were removed to the hospital~ · 

The following day Loop saw accused's car' at Gas Station- No. 5 and 
'took some pictures of it. He identi£ied Prosecution Exhibits 2 and 3 
.as 'Views of the left-hand side of the car and Prosecution Exhibit 4 as a 
front view of the car. He testi£ied that the pictures show exactly the 
damage to the vehicle which he observed on the night of the accident. 
Prosecution Exhibits 2, 3 and 4 were admitted in evidence over objeqtion 
by the defense (R 110). The pictures show an inside tear in the roof of 
the car. · 

After midnight, 3 August 1947, Staff Sergeant James A. Costello, of 
the 2nd General Medical Dispensary, Frankfurt, picked up the accused and 
two women at the scene .of an accident on the Autobahn near 11 P0L11 Station 
No. 5, and took them to the dispensary. He observed one of the women 
being treated at the dispensary and on being shown Prosecution's Exhibits 
5, 6 and 7, identified Prosecution Exhibit 6 as a picture of the woman 
he observed being treated (R 135). 

Captain Reginald Holder, 97th General Hospital, testified that shortly 
after midnight on 3 August 1947 he saw the accused at the dispensary of 
the 97th General Hospital. Two females were brought in with accused, one 
already dead, and one who appeared to be seriously injured. Captain 
Holder gave emergency first-aid treatment to the one that was still alive. 
He attempted to stop her heeding, to find out the extent of her injuries, 

.and was making preparations to·give her a blood transfusion. He had been 
treating her for a period of between 6 and 10 minutes when her heart 
stopped and she ceased breathing. As to the extent of her injuries
Captain Holder testified: 

11She appeared to have a very severe laceration, that is, cut, on 
her head that had seriously severed her scalp from her skull, 
that also had severed several blood vessels which were bleeding· 
profusely. She also appeared to have a depressed fracture of the 
skull which might have been sufficient to cause her death., and 
several other minor lacerations of her arms and legs. 11 (~ 136). 
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With 'reference to the cause of her death he'testified: 
' 

n* * my guess would be it was a combination of things; one, 
probable skull fracture with possible internal injuries to 
the brain and two, possible severing of the spinal cord 
through a broken neck." (R 137)! 

He believed that the injuries occurred within an hour of his examina
tion. On being shown Prosecution Exhibits 5, 6 and 7; he identified 
:Exhibit.s 6 and 7 as pictures of the woman he had treated and stated 
he was unable to identify Prosecution Exhibit 5 with certainty (R 137)~ 

Captain Norman J. Cantley, Medical porps, 97th General Hospital, 
· Frankfurt, Germany, testified that he was the Registrar ~f the 97th 

General Hospital and as such was the official custodian of the records 
of the hospital (R 149). He identified a WD A.GO Form 18-33 containing 
entries pertaining to accused, Yvette Heluin, and Alma Poritzke as an 
official record of the hospital which was kept in the regular course of 
business and the form was admitted in evidence (R 154). A certified 
copy of ViD AGO Form 18-33 substituted for the original (R 155). The 
following entries appear thereon: 

111. HELUIN, Yoette born 14 Dezember 1924 in Berlin 
address: Frankfurt am Main, Hinter den ;tJlmen 7. D~ 

2. PORITZKI, Am.a Frida born 4 Febr 1927 
address: Dortmund Macharinstr 10 present address in Frankfurt: 
Frankfurt Sossenheim Schaumburgstrasse Nr. 35 

Died in Hospital - 0230 hours 

0930 4 Aug 1947 

Above Germans were in company of a 2nd Lt. ANDEllSON, Joe K. now in 
shock ward. 

/s/ NJC11 (Pros Elc 8) 

Captain Cantley further testified that among its official records 
the hospital maintained a ledger in which it recorded the names of all 
patients upon whom laboratory procedures had been perforned and the 
results thereof according to dates. Captain Cantley disclaimed making 
any laboratory procedures upon accused. He stated that he bad no know
ledge of the identity of the person who took the blood specimen of accused 1 s 
blood or the identity of the p~rson who tested the specimen, and he did 
not know the time which elapsed between the taking of the blood and the 
running of the test, nor did he know the method used to preserve the 
blood prior to the test. With reference to the taking of the test 
Captain Cantley testified as follcnvs: 
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11There were two different times of day involved. I would say, 
in answer to your question, that I do not know if the same 
individual who took the specimen was also the one who performed 
the laboratory test for the fact that the man came in in the 
middle of the morning and the test was performed during the 
regular day hours of laboratory personnel. 11 (R 161). 

The ledger was admitted in evidence as Prosecution Exhibit 9 (R 162). 
It contained the following entry pertaining to accused: 

Disp Anderson Joe K 

Blood Alcohol 1.6 

Mg./MIJ• (Pros E:x: 9) 

There was also admitted in evidence over objection by the defense· 
Vol I, No. 1, Medical Bulletin, Office of the Theatre Chief Surgeon, 
European Theatre, August 1946 (R 162, Pros Elc 10). An extract of the 
bulletin was substituted with permission of the court. In pertinent 
pa.rt the extract states: 

"General hospital laboratories are equipped to perform 
blood alcohol tests. Samples should be properly prepared, as 

·follows: 

a. Blood is collected aseptically. 
b. Tubes for collection are paraffined inside and out. 
c. Oxylated blood is used for sample (2 mgs/cc blood). 
d. Tube stoppers wax sealed. 
e. Laboratory slip noting: 

(1) Time sample was taken·. 
(2) Date sample was taken. 

"Samples will be sent to nearest general hospital by most 
expeditious means: 97th Gen Hosp, Frankfurt, or 98th Gen Hosp,
Munich•. 

"Values of interpretations, extracted from 'Laboratory 
Methods of the US Army' , Sinnnons & Gentzkow, are as follows: 

0.,5' _mgs May have been drinking., but questionable. 
1.0 to 1.5 mgs Individual is usually under the influence of 

liquor; but not definitely intoxicated. · 
2.0 to 2.5 mgs Individual may be regarded as definitely 

intoxicated. . 
3.0 to 3.5 mgs Individual is quite seriously intoxicated. 
4.0 mgs Individual is.either at, or quite close to the 

'dead drunk' stage.n (Pros Ex 10). 
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Auc;ust Poritzlte testified that he had a daughter, Alma, who died 
4 August 1947. He later saw her body at'the Institute of Courts Medicine 
and Criminology. He identified Prosecution Exhibits 6 and 7 as pictures 
of his daughter and the same were admitted in evidence (R 148,149). 

Anna Hoflender identified Prosecution Exhibits 7 and 8 ~s pictures 
of Alma Poritzke. She also testified that Alma. Poritzke had resided 
with her and that she had last seen her alive a little-after 10:00 p.m. 
on the evening of 3 August 1947 when she was leaving the house. At the 
time Alma had an umbrella and .three keys which belonged to Mrs. Hofiender. 
Mrs. Hoflender subsequently received the umbrella and keys from the 
Criminal Police (R 156,157). 

Elizabeth Schindewolf testified that Yvette Heluin had formerly 
lived with her and that the last time,she had seen her was at the beginning 
of August. Mrs. Schindewolf identified Prosecution Exhibit 5 as a picture 
of Yvette Heluin (R 158). 

c. Evidence for the defense. Accused elected to remain silent. 

First Lieutenant Eugene J. Epstine testified that he saw accused 
at the "Club 18" in Frankfurt between 2330 and 2345, 3 August 1947. When 
Lieutenant Epstine and his party arrived at the Club he and the accused 
had a short conversation. In Lieutenant Epstine 1s-opinion, accused's 
speech and walk were normal, and his eyes were not bloodshot (R 170). 
Lieut~nant Epstine did not see accused drinking._ Subsequently, Lieutenant 
Epstine observed accused back his car out of the narrow driveway of the 
Club some 35 to 40 yards without ~shap (R 171). . 

First Lieutenant William Arnold, Junior, regimental surgeon, 18th 
Infantry, testified that he was a graduate of the CoUege of Physicians 
and Surgeons, Columbia University. As part of t,he curriculum of that 
school he took a cou~se in pharmacology and laboratory work. Yfith rela
tion to the alcoholic content of blood Lieutenant Arnold stated that in 
his instructions the crucial point at which a'ma.n could be definitely 
considered as into.xicated was 11 200 milligrams per cc. 11 ' Not every person 
with that alcoholic content could be considered as intoxicated, but a 
majority of persons with that alcoholic content would be intoxicated. 
Ninety percent of individuals with an alcoholic content of 11 300 per cc" 
would be intoxicated. With reference to the laboratory procedures in 
making a blood alcohol test Lieutenant Arnold stated that prior to talcing 
a sample of blood from the person to be tested the area of the body to 
be punctured is swabbed with a disinfectant. The use of alcohol or a 
disinfectant might influence the test to some extent. It would likewise 
be important. In any event a physical examination in which the subject's 
reflexes, equilibrium, speech, and mental capacity are tested would be 
an important means of determining the degree of intoxication (R 180-182). 
On cross-examination Lieutenant .lr.nold stated that anyone with one drink 
or any evidence of blood alcohol in the blood stream feels the effects 
of alcohol (R 184). 

11 



First Lieutenant William w. Herris, 18th Infantry, testified that 
on 4 August 1947 Major Thomas_H. Farnsworth was appointed to investigate 
accused's accident. Lieutenant Herris at Major Farnsworth's request 
accompanied him on the investigation. They went :to Gas Station No. 5 
on the Autobahn where they interviewed Sergeant Bachelor who had towed 
accused's car from the scene of the accident. Later in company with 
Sergeant Bachelor, Lieutenant Herris drove from Gas Station No. 5 to the. 
scene of the accident. In two tests-to determine the distance from the 
station to the accident Lieutenant Herris found the distance to be one 
and three-tenths miles. Lieutenant Herris went over the same course at 
different speeds and found that at a speed of 50 miles per hour it took 
one minute and twenty-five seconds to cover the course and at 25 miles 
per hour it took two minutes and fifty-five seconds. At the scene of 
the accident Lieutenant Herris observed a bridge crossing the Autobahn 
at a distance of about 50 to 70 yards from the point where the accident 
occurred. He described the bridge as "more or less a dark blue-gray steel, 
concrete structure, has steel uprights supporting it and concrete abut
ments" (R 188-189). Lieutenant Herris observed accused's car. The hood 
had a long scratch in it. The scratch did not damage the metal but some
thing had depressed the hood near the rear by the windshield, and had 
sprung out of shape. The jmction where the windshield corner post, door 
post, and the place projections of the hood meet and are riveted, was 
pulled loose (R 189). Lieutenant Harris also examined the German truck 
involved in the accident. He found that the platform of the truck was 
four and a half feet above the ground. The left rear portion of the 
truck bed was damaged. He also examined the taillight·of the truck. 
Concerning the taillight he testified as follows: 

"Q. Did you see anything else? 
A. Yes, sir. I noticed the taillight. 

Q~ Where was the taillight? 
A. It was laying in the bed part of the truck, sir. 

Q. Can you describe this taillight to the court? Was it covered 
with anything or can you give a description of that object?

A. Yes, sir. The bracket of the taillight was in the rear of the 
_truck and connected with the electric cap of the light fixture •. 
It was round about that size. 

Q. How big is that? 
A. I would say _about 411 in diameter. 

Q. Is that circular? 
A. Yes, sir. 

~. Continue. 
A. And the bracket had previously been torn loose in order to 

r~lease it, and laying in that position. The light itself 
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had an orange plastic - the fixture had an orange plastic 
cover to it. It looked like it was possibly red at one time 
but was 1very sunburned., faded., and cracked. Underneath, the 
underneath side of the fixture was opened - apparently been 
used for the convenience of putting bulbs in and out - was 
apparently left open.' 

Q. ls that the only aperture in it where you could put bulbs in, 
in that hole? 

A. Yes, sir, without taking it apart. 

Q. Continue. . 
A. And inside was a broken light _bulb and I examined the bulb 

in the presence of Major Farnsworth and pointed out certain 
things to him with regard to the bulb. And at that time I 
pointed out to him that there appeared to be an excessive 
amount of dust in the broken light portion which indicated 
to me at that ti.me-------

* * * * Q. Tell the court the facts, not your·opinion. TI'as that dust 
which you saw on what was left of the inside portion of that 
broken bulb, was it loose dust or.crusted dust? 

A. It didn't appear to be fresh dust; it looked pretty densely 
packed. 

Q. You say the taillight bulb itself was broken? 
A. Yes, sir. 

Q. Was the box around it broken, with the exception of the crack 
in the isinglass? 

A. No, sir. 

Q. Was it badly bent up?:
A.· No, sir; there was a slight bend, but no excessive damage to it. 

Q. It was intact? 
A. Yes, sir. 

Q. Did you handle this light contrivance in your hand? 
A. Yes, sir. 

Q. Did you examine it caref'ully inside, turn it around and look 
down through the aperture?

A. Yes, sir. 

Q. Did you see any small portions or pieces of loose glass in that 
thing? · 

A. No, sir, I didn't. That was one of the things I considered in 
this-----

13 



Q. Please, for the matter of the record. But you did notice 
that? There were no pieces of glass in that? 

A. No, sir.n (R 191-192) 

On cross-examination Lieutenant Herris testified as follows con
cerning the top of accused's car: 

Tell the court what the condition of the top of the automobile 
was, along in the ne~ghborhood of the top of the windshield. 

A. The top was torn, say the middle portion, about the center 
portion was torn where it was riveted to the body support, 
and pushed back and down. 

Q. How far back was it pushed? 
A. Perhaps two feet. 

Q. Hovr far down? 
A. I would say six to eight inches. 

Q. Were there any- holes in the top part ot the automobile where 
it was pushed back and down? 

A. I think I see what you mean, yes. There were no holes directly 
in the metal but the whole projection on that side had been 
pulled back and left an opening there. 11 (R 193) 

Captain William B. Pearce testified that he had formerly been 
accused's superior officer and during the time he was such had never 
recommended accused for a rating lower than 115.5. 11 As a company com
mander Captain Pearce woulddesire to have accused in his company. 

4. Accused was found gullty of wrongfully and unlawfully causing 
the deaths of Yvette Heluin and Alma Poritzke by recklessly and 
negligently driving an automobile (Charge II, Specifications). 

The evidence shows that on the night of 3-4 August 1947 accused 
accompanied by two women drove into 0 POL11 Station No. 5 on the Autobahn 
between Frankfurt and Bad Homburg, Germany. After obtaining gasoline 
accused drove off in the direction of Bad Homburg. A short time later, 
be.tween 12 :00 m. and 12:30 a.m. Sergeant Bachelor, the night manager 
of the. gas' station, was swnmoned to the scene of an accident which 
occurred approximately one and a quarter miles from the station. At 
the scene of the accident Bachelor saw the accused and two women lying 
on the ground in an unconscious condition and a red 1947 Ford sedan which 
was wrecked. The Ford was towed backto the gas station and approximately 
a half hour elapsed from the time that accused left the station until 
his wrecked car was towed into the station. One of the attendants at 
the station identified the wrecked Ford as the car in which accused had 
driven off from the station. The accident happened when accused drove 
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his car into the rear of a 5-ton German truck which was traveling in 
the same direction as the accused was driving on the Autobahn. l"JJ.en 
the impact occurred Herbert Karge, wh_o was riding in the German truck, 

/observed the accused's car turn over three or four times in the air and 
finally come· to rest across the dividing lane of the Autobahn. When 
he dismounted from the truck, Ka_rge observed two women lying on the 
ground and found accused unconscious behind the wheel of' the Ford. 
Prosecution Exhibit 5 was identified as a picture of Yvette Heluin 
by Heluin 1s landlady and Prosecution Exhibits 6 and 7 were identified 
as pictures of Alma Poritzke by her father. Both women were brought 
to the 97th General Hospital where one was pronounced dead on arrival 
and the other died shortly after arrival. The ambulance driver who 
brought the women to the hospital observed one of the women being 
treated. He identified Prosecution Exhibit 6 as a picture of that 
woman. This woman died shortly after her arrival at the hospital and 
the doctor who attended her identified Prosecution Exhibits 6 and 7 as 
pictures of the woman who died while he was treating her. A military 
policeman who vras at the scene of the accident identified Prosecution 
Exhibit 5 as a picture of the other woman who was found at the scene of 
the accident, and·observed her body and the body of the other woman. 
loaded into the ambulance. The woman pictured in Prosecution Exhibit
5; Yvette Heluin, was dead on arrival at the 97th General Hospital.· 

It is a fair inference from the record that the women found at the 
scene of the accident were not passengers in the German truck found at 
the scene of the accident. It may also be inferred from the record that 
the two women were not pedestrians who were struck at the time of 
collision between accused's vehicle and the German truck, nor that they 
had been struck.at a prior time. Accused had left Station No. 5, . 
approximately a mile and a quarter from the scene of the accident, 
accompanied by two women. Approximately one half hour later accused's 
car had been returned to Station No. 5. After the accident accused's 
Ford had a wide tear in the roof. The sole inference which may be 
drawn from the record is that the two women found at the scene of the 
accident were the same two women who were in accused I s vehicle when it 
left Station No. 5. 

Thus it is shown tm.t two women, Alma Poritzke and Yvette Heluin, 
were alive at Station No. 5 and were subsequently found unconscious at 
the scene of the accident. One was lying face down in a pool of blood 
and the other was "exhibiting a heavy rattle of the throat." Yvette 
Heluin was dead on arrival at the 97th General Hospital arid hlma 
Poritzke died subsequent.to her arrival there. Concerning the injuries 
of Alma Poritzke the evidence shows that her scalp was severed from her 
skull, several blood vessels were severed and bleeding profusely, her 
skull appeared to have sustained a depressed fracture, and that her 
arms and legs had several minor lacerations. A. medical officer of the 
97t~ General Hospital concluded that she had died of multiple injuries. 
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In v.i.ew of the nature of the injuries sustained the evidence justifies 
the conclusion that the death of the two alleged victims resulted from 
the accident. 

By virtue of the allegations contained in Specifications 1 and 2 of 
Charge II, of which accused was convicted, he has been found guilty of 
involuntary manslaughter. As defined by paragraph 149a, Manual for 
Courts-1fartial, 1928, involuntary manslaughter is "homicide unintentionally 
caused in the commission of an unlawful act not amounting to a feloey, nor 
likely to endanger life, or by culpable negligence in performing a lawful 
act, or in performing an act required by law." It is necessary to evaluate 
the evidence of record against the background of thi~ definition in order 
to assess accused's liability for the deaths of the persons named in the 
Specifications. In the first place there is evidence that accused was 
operating his vehicle while under the influence of intoxicating liquor• 
.a.t about 1900 3 August he was observed drinking-one drink of whiskey and 
"coke," and again at 2230 the same evening he was again observed drinking 
one dr,ink of "whiskey and coke. 11 After the accident sometime after mid
night the driver of the German truck observed an odor of alcohol on 
accused's breath. A ledger of the Chemistry Department, 97th General, 
Hospital., kept in the regular course of business shows that on 4 August 
1947 a blood alcohol test was performed upon accused and showed a concentra-
tion of 1.6 milligrams of alcohol to one milliliter of blood (note: 1 -
milliliter = 1 cubic centimeter.) From the testimoey of Captain Cantley, 
registrar of the 97th General Hospital, it may be inferred that the blood' -
test was not performed until mid~morning 4 August 1947, some ten hours 
after the accident. Th_ere is no evidence as to the type of test performed, 
nor the procedures used in taking and processing the blood taken from 
accused. 

It was shown, however, that there was a definite procedure prescribed 
by the Office of the Theatre Chief Surgeon for the taking of blood tests. 
In theabsence of evidence to the contrary with reference to the subject 
test it must be presumed that the test was performed as prescribed. The 
hospital record reflecting the result of the test was properly admitted 
in evidence as a record made in the regular course of business of the 
hospital. A concentration of 1.5 mg of alcohol per cc. of blood indicates 
that an individual is under the influence of alcohol but not definitely 
intoxicated. It might be argued that a blood test taken some ten hours 
after the accident would not be relevant to show the extent of accused's 
intoxication at the time of the a'ccidept (State v. Kelley, 40 SE 454, 227 
NC 62). - 'iihere as in the instant case accused was hospitalized in a United 

'states.Anny Hospital shortly after the accident it is extremely improbable· 
that he consumed additional alcohol. With this circumstance in mind it 
might be claimed with some justification that the alcohol content of 
accused's blood at the time of accident was considerably higher than when 
he was tested, and the circumstance certainly negatives a conclusion that 
the _blood test was irrelevant. -

' 
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rEvidence that accused drank intoxicating liquor two to five and 
one half hours prior to the accident was likewise admissible on the 
question of his intoxication at the time of the accident and such 

· evidence would not exclude an inference that accused was under the 
influence of intoxicating liquor at the time of the accident (Crump v. 
State, 191 So. 475, 79 Ala App 22). 

There is uncontradicted evidence on the other hand that accused's 
actions were normal up to and including the tiine he left Station No. 5 
a short time prior to the accident. 

On the night in question a German car driven by Fritz Saemann with 
one male passenger and three female passengers was proceeding on the 
Autobahn. Jean Verrey, a Swiss National, and the Misses Phyllis lJales 
and Sadie Salamon were passengers in Saemanri1 s car. 

' 
Saernann testified that he was driving his car at a speed of 60 

kilometers an hour when he was passed by an American car traveling a~ 
an estimated speed of 100 kilometers an hour. A.ta point, 200 or 300 
meters beyond the point where he was passed he came onto the scene of 
an accident and found an American passenger car standing on the green 
lane of the Autobahn, a human body lying on the road and a damaged 
German truck nearby. No other vehicle passed him from the time the' 
American car passed him to the time he arrived at the scene. 

Testimony of other passengers riding in Saema'.nn1s car shows that 
they were passed by a "red Ford Maroon car going at a high rate of speed 
and zigzagging." Subsequently their car stopped at a ·gas station for 
three to five minutes and approximately five minutes after leaving the 
gas station they came to a scene of accident in which a red Ford car 
had been involved. Verrey, one of the passengers, observed accused in 
the wrecked car and helped remove him from the automobile. The question 
is presented 17hether this testimony concerning the speed and reckless 
operation of a car similar in appearance and make to that of accused 
at a time prior to but not too remote to the time of accident is competent 
to prove speed and reckless operation at the time of the accident. de 
are of the opinion that the question must be answered affirmatively, 
inasmuch as such evidence establishes the probability that such speed 
and operation continued up to and including the ttme of accident and 
as evincing the reckless disregard for the safety of others inherent in 
the offense alleged (Con.'1 v. Leone, 146 NE 26, 250 Mass. 512; 'Yillianis 
v. State, 84 SO 424, 17 ila App 285; Sims v. State, 115 SO 217, 149 :Miss 
171; Bradford v. State, 146 SO 635, 166 Miss 296; State~-- Leonard, 141 
SE 736, 195 NC 242; State v. Peterson, 194 SE 498, 212 NC 758; Contra 
People v. Barnes, 148 Nff 400, 182 Mich 179; Rorming v. State, 200 N\'i 
391.J.,396; Olson v. Hermansen, 220 N\7 203,204; Toft v. Crolius, 270 Ni{ 226.) 

Finally, the evidence shows that on a straight road on which it is 
fair to presu.~e that only one way traffic was allowed the vehicle 
operated by accused ran into the rear end of the truck. The car 
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operated by accused had bright lights which were shining at the time 
of the accident. The truck with which accused collided was equipped 
with a rear light which inspection prior to the trip the truck was 
mcld.ng showed was operating; this is a circumstance·standing alone which 
would shmv that the rear light was lit at the time of the accident. From 
this evidence alone the court could have made an inference of negligence 
on the part of accused. Thus it has been stated: "The mere happening 
of a rear end collision does not prove negligence*** Yf.here, however, 
as here,· the uncontradicted evidence shows a broad,. smooth highway with 
only a wagon at the extreme right and one, possibly two, trucks moving 
at a reasonable speed behind it, with the road open and free from vehicles 
for a long distance in front; and further shows that a truck struck the 
wagon from behind; the evidence certainly' justifies, though it may not 
require a conclusion that some one was negligent." (Washburne v. Owens, 
252 Mass 47, 147 NE 504,5o6; Pickwick Stages v. Messineer, 36 P2 168,171; 
Harvey v. Borg, 257 NJ 191) In connection with the collision the German 
driver of the truck testified that prior to the collision, upon seeing 
the oncoming lights, he pulled his truck to the right to enable the on
coming vehicle to overtake and pass him. We do not believe that this 
circumstance takes the case out of the rule stated in lfashburne v. Owens, 
supra. It would appear that the German truck was on the road for suf
ficient period to allow accused, had he been driving in a careful manner 
to observe the operation bf the truck, and further to observe the truck 
being pulled to the extreme right of the road (CM 274812, Tracy, 47 BR 
293,325). . , 

We do not state, however, that a rear end collision of the sort in 
issue is evidence of culpable negligence in and of itsel~. The other 
evidence of record that accused was under the influence of intoxicating 
liquor, and was operating the vehicle recklessly and at a high speed, 
taken into consideration with the circumstances of the collision justily 
the conclusion that accused was culpably negligent in the operation of 
his vehicle and that such culpably negligent operation of the vehicle 
was the proximate cause of the deaths alleged. The evidence justifies· 
the findings of guilty. 

5. Records of the Arrrry show that accused is 25 years of age and 
single. He is a high school graduate and had two and one half years of 
college work at Tennessee Polytechnic Institute. He has no record of 
civilian employment. He had enlisted service from November 1942 to July
1945 when he was coI:llll:issioned Second Lieutenant. He was subsequently 
promoted to First Lieutenant 14 March 1947. He has had foreign service 
in the European Theatre from November 1945. His efficiency ratings of 
record are Superior (2), Ex:cellent (2). 

6. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affe'cting the substantial' 
rights of accused were committed during trial. The record of trial is 
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legally sufficient to support the findings of gµilty and the sentence 
as modified by the reviewing authority and to warrant confirmation of 
the sentence. A sentence to dismissal is authorized upon conviction 
of violations of Article of Y{ar 96. 

Oi, f1taw , Judge Advocate 

~A~"u.l , Judge ildvoca te-,-~~--.-...><=.>:*".---
Judge Advocate 

/ .-· ,/ 
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. 
JAGH CM 3-:S497 · 1st Ini 

JAGO, Dept. of the Army, Washington 25, D. c. 6 JUL 1948 

TO: '1'he Secretary of the J;rmy 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted hsrew:i. th for your action tha record of trial 
and the opinion of tha Board of Review in the case of _First Lieu-. 
tenant Joe K. Anderson, 01336732, Headquarters Company, Third 
Ba~talion; 18th Infantry. 

2. Upon trial by general court-martial this officer. was founi 
guilty of \tnlawi'ully killing Alma Poritzke ~nd Yvette Heluin by reck
lessly and negligently driving his automobile in violation of Article 
of War 96 (Charge II, Specifications 1 fuid 2). No evidence of pre-

. vious convictions was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due or to become due, 
an4 to be confined at hard labor for one year. The reviewing authority 
approved only so much of the sentence as provides for dismissal and 

. total forfeitures, and forwarded the record of trial for action under 
Article of War 48. 

3. A summary of the evidence may be found in the accompanying · · 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to. support the findings of guilty 
and the sentence as modified by the reviewing authority and to warrant 
confirmation of the sentence. I concur in that opinion. 

At about 12:30 a.m., on 4 August 1947, accused, accompanied 
by Yvette Heluin and J.lma Poritzke, German civilian women, was driving 
in a northerly direction on the Autobalm running between Frankfurt and 
Bad Homburg, Germany. Approximately six miles north of Frank.t'urt his 

, vehicle ran :into the rear of a moving civilian truck, and turned over 
three or four times and landed in the dividing lane of the highway. 
The two German women were thrown ,out of his car-and both died a short 
time thereafter as a result of the injuries sustained. Turing the 
five :or six hours preceding the accident, accused was observed drinking 

· llhiskey on two occasions and innnediately after the accident one 'Witness 
noted the odor of alc9hol on accused's breath. 1 blood alcohol test 
taken several hours after the accident showed a concentration of 1 cc. 
of alcohol to 1 mg. of blood. A short time prior to tre accident ac
cused's vehicle was observed proceeding at a high rate of speed and 
"zig zagging." 

4. Records of the .ArDzy" show that accused is 25 years of age and 
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single. He is a high school graduate and had two and one-hali' years 
of college work at Tennessee Polytechnic Institute. He has no record 
of civilian employm~nt•. He had enlisted service from November 1942 
to Julu 1945 when he was commissioned Second Lieutenant. He was pro
moted to First Lieutenant. 14 March 1947. He has had foreign service 
in the EUropean Theatre from November 1945. His efficiency ratings 

. of record are Superior (2), Excellent (2). 

A line of dtlty investigation was conducted with reference to 
accused's participation in the accident, giving rise to the Charges, 
in this case. The line of duty report which was approved 11by o;rder of 
the Secretary of the Army" found that accused's injuries were SUf3tained 
"in line of duty11 and 11not due to his· own. misconduct. 11 

· 5. It is recommended that the sentence as modified by the re
viewing authority be confirmed and carried into execution. 

6•. Inclosed is a· form of action designed to carry the foregoing 
recommendation into effect, should such recommendation meet with ~our 
approval. · 

2 Incls 
l - Record of trial 
2 - Form of action 

( GCMO 138, l4 Ju1y 1948). 

H. 
Major General 
The Judge Advocate General ' 





DEPARTMENT OF THE A.RMI (75)In the Qr.f'ice or The Judge .Advocate General 
Washington 25, D.C. 

10 MAY 1948
J.A.GH CM 329500 

UNITED STATES ) UNITED STATF.S CONSTABUU.RY 
) 

v. ) Trial by a:c .M., comened at 
26 June, 22, 

Private MELVIN D. DURDEN ~ Heidelberg, Ge~, 
23, 27 October, an:l ll December 

(RA 38316398), 1512th ) 1947. Dishonorable discharge and 
Engineer Construction ) confinement :tor 11:te. The u. s. 
Company. ) Federal Penitentiar;y, Leavemrorth, 

) Kansas. · 

. . 
REVIFl'ftu the BOARD OF REVIER 

HOTTENSTEIN, Lnl:H and BRA.CK, Judge AdTOCates 
I" 
I 

1. The Board o.f' Review has examined the record o! trial 1n the 
case 0£ the soldier named above. · 

2. The accused was tried upon the following ·charge· am Specif'ica-
Uoo: . 

CHARGE: Violation 0£ the 92nd .lrticle of War. 

Specification: In that Private Melvin D. Durden, 1512th 
Engineer Construction COJllPS.llY did, at Ya.inz Kastel, 
Germany., on .or ab0t1t 22 April 1947, withneJ.ice afore
thought., wi.lltully-., deliberately., feloniously-., unJ.a,r..; 
fully., and with premeditation kill one Martha Petzke., 
Kostheim., Germaey., a human being by choking her to 
death with a piec~ 0£ cloth. 

·He pleaded not gullty to and was foUlld gullty or the Charge and Specifi
cation. No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service., to forfeit all pay
and allowances due or to become due., and to be confined at hard labor 
£or the term or his natural life. The reviewing authorit7 approved tm 
sentence, designated the United States Penitentiary, Leavenworth, Kansas, 
or elsewhere as the Secretary of the Arnry may direct., as the place ot 
confinement., and forwarded the record or trial for action pursuant to 
Article or War ''*· 

3. At about 0700, 23 April 1947, one .&.dam Spindler, a German, 
found the body of a dead German girl ly-ing by a tree in the "Kla.ss1e11 

woods at a point about 250 to 300 yards from accused's camp in Mainz
Kastel, Ge?'Ill.aey" (R 16,17.,62,79). He -sent tor the German police and 
they arrived at the scene about an hour later., photographed the body, 
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and found a hospital receipt in a purse lying beside the body, which 
receipt bore the name Martha Petzke (R 22,23,27,28). The Army Crilllinal 
Investigation agents were sun:moned and they also took photographs·or 

· the body, while it was still·'at the scene, on the morning of 23 April 
1947 (R 23,58-60,79). The body was removed to the morgue of the City 
Hospital of Wiesbaden,-' Germany, where an autopsy was performed at about 
1600, 24 April 1947 (R 30,79). The autopsy disclosed that the person had 
been dead about 24 hours, that the cause of death was suffocation due to 
strangulation 'effected by a piece of cloth. Examination of the body 
showed a strangulation mark, bleeding of the conjunctiva of the eyes, 
a strong swelling and flowing;of blood in the face, overfilling of blood 
in the 'brain, bleeding on the surface of the right lung, and lack of 
coagulation of the blood. It further appeared that the deceased had been 
in good health and died from no other cause than strangulation (R 30-32). 

I 

At about 2100 hours, 22 April 1947, a German girl known as Mary 
and as Martha Patzke was in the company of a Private Dan Tisdale, Irmgard 
Kand.lei and the accused at the enlisted men's club of his organization at 
Mainz-Kastel (R 33,37). Accused escorted Irmgard Kand.lei, a German girl, 
to the railroad station at 2145 hours. On his retu:m from the railroad 
station, accused met Tisdale and Mary (Martha Patzke) on the street at 
about 2200 hours (R 33,68). Tisdale left Mary in accused's company- at 
that time and returned to camp (R 38,40). · 

Private Clarence Miller, a member of accused's organization, testified 
that on the night of 22 April 1947, at about 2250'he entered the 11 Klaslie" 
woods at a point about 100 or 200 yards from the edge of camp, with a 
German girl, where they spent the night. While he and his girl were lying 
in the woods they heard a conversation between a man and a woman, sounding 
as if 'it were about 50 feet away, subsequently- fixed to be near a single 
tall tree. The woman's voice was calling something like "Hilda" which was 
repeated twice. His, (Miller's) companion explained that the woman was 
calling for help and Miller went over to the place where he had heard the 
voices and where he had seen the silhouette of a man and a woman before, 
but when he did not hear or see anything there he returned to his companion. 
The next morning when Miller and his companion awoke in the woods, they 

·. saw two German civilians looking at a body about 50 feet away. He went 
over to this spot, which was where he had heard the cries the previous 
night, and saw the dead body of a German girl ln.ng beside the single tall 
tree and it looked as though her throat had been cut, "although there 
wasn't acy blood her throat was real red. 11 (R 48-52). . 

Josef Daschmann, a German civilian, testified that at about 2340, 
22 April 1947, he passed the "Klassie11 woods or park on his way to work 
and heard a woman scream four or five times in a loud voice. These 
screams came from t~ 11 Klassie11 woods and sounded as though they were 
about 20 meters away from him. The voice screamed "A.ch" and was. a 
scream of pain. On his return home from work at 0700 hours the next 
mornine he passed the location where he had heard the screams the 
previous night and saw a body lying under a tree (R 18-21). 
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I 
Photographs of the deceased's body taken at the scene where it 

was found (Pros Ex 2.,3., and 4) were identified by Emil Kletti., a German 
police photographer who took the pictures., and were receiTed in evidence 

· (R 22.,23.,35). The·picture of the body shOlflj' in these photographs was 
identified by Kletti (R 23)., Spindler (R 17), Dasclmwm (R 18)., and the 

. "C]J)" agent William J. Bryan (R 78) as pictures of the dead German girl · 
who was found in the "Klassie" woods at 0700 hours., 2.3 April ·1947. 

·Private Tisdale identified the girl in the photographs as the girl he 
knew as Mary., whom he last saw with the accused on the night or 22 April 
1947 (R 38) • Irmgard Kand.lei who last sa,r the girl on the night of' 22 

. April 1947 in the club., identified the photographs as being or a girl 
she had known for four weeks, and whose identification card she bad seen 
two weeks be.fore the night or the incident., and knew that the girl in 
the photograph was Martha Petzke (R 33,.34). Doctor' Hans 1'larm identif1!9d 
the body pictured in the photographs as the body upon which he performed 
an autopsy ·at 1600 hours, 24 April 1947, at the City HoSPital or Wiesbaden 
(R .30). Kletti and Bryan also identified the body in the photographs as 
the same body upon which they observed the autopsy performed at. the Cit7 
Hospital or Wiesbaden at 1600., 24 April 1947 by Dr. W1lrm (R 24,79). 

Pursuant to information obtained from one Gertrud Liebhaber, a 
German national, "CID" agents Bryan and Eckl conducted a lineup in the 
accused's organization at about 1.300 hours, 2.3 April 1947, and Liebbaber 
pointed out the accused as the soldier who nsseen with the deceased on 
the previous evening (R 56.,n). The "CID" agents took accused and 
Private Clarence.lliller to the office of' the 31st CII) at Wiesbaden far 

. the purpose of' interviewing them. Before any interrogation took place · 
between the cm agents and the accused., Agent Bryan read the 24th .Article 
of War to the accused from the Courts-Martial ,Manual., then explained it 
to him and asked him if he understood it, to which question accused 
replied that he did (R 72,76,54-55). .lt this time, accused was 1nter-,: 
rogated by CID agents Bryan and Eckl for three-quarters ot an hour to. 
about one hour and fifteen minutes (R 73). He denied participation in 
the alleged offense (R 75). Five days later, at about 13.30 hours, 28 
April 1947, the accused., Private Tisdale and Private Killer were taken 
from the Stockade and brought to the .31st C]J) Headquarters tor .t'urther 
interrogation. Accused was interrogated for about one and one-half hours 
and was then served supper. At about 19.30 hours Private Tisdale., Private 
Miller and accused were ta.ken by agents Bryan, Eckl and Barnett to the 
scene of the alleged of'f'ense. .A.t the scene., the CID agents discussed. 
th~ route ~pposedly taken by :Martha . Petzke to the spot where her bod1' 
was discovered. Then the three suspects with J.gents Barnett .and Eckl 
went to the orderly r,oom of accused's organization to contact Sergeant 
Wheeler, the First Sergeant., and Agent Bryan went to the enlisted men'•. 
club to talk to the club manager and other members of accused.1s·un1t. · 
Agent Bryan remained in the club until 21.30 hours and then joined his 
co-agents and the suspects in Sergeant Wheeler's room. Accused was i 
sitt~ in a chair in the Sergeant's room and he and the Sergeant alone . 
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carried on a conversation for about 30 minutes. After a short period 
of silence, accused asked the Sergeant if the other enlisted men in the 

, room could be excused because he wanted to talk to the CID agents. When 
the other enlisted men left the room accused made a verbal statement 
implicating him.self in the alleged offense. Agent Bryan then asked 
accused if he would agree to sign a statement embodying the.salient 
features of his verbal statement and the accused replied, "Do I have to 
do it tonight," to which A.gent Bryan replied, "No, not necessarily, but 
if you care to we can do it.now and get it over with." (R 74-75,76,77) 
Accused did not appear to have wanted to wait to make a written statement 
the next day but seemed to have asked it purely as an 11academic" question. 
At no ti.me did anyone in the room tell accused that he had to sign a state
ment that night nor did anyone 11 browbeat11 him or call him a liar. Neither 
did anyone ever threaten to lock accused in the jail at Mannheim nor to 
have him tried by a white jury (R 77-78). At 2300 hours, 28 April 1947, 
accused executed a written statement· (Pros Ex 5) which was admitted in 
evidence (R. 72,78). Prior to taking this statement, Agent Barnett, in 
Agent Bryan's presence, again read the 24th Article of War to accused 
and upon completion of the r~ding, again explained it to him. Agent 
Bryan asked accused if he understood the provisions of the Article of 
War and he said he did (R 72). In his statement the accused admitted 
being with Martha Petzke at the club on the night of 22 April, and walk
ing with her after the club closed. They talked about her kennkarte 
which the accused had previously torn up, and she. told him she had talked 
1vith an officer about it and threatened to tell the officer the accused 
had beaten and raped her, if the accused would not give her some money 
with 'which to obtain another kennkarte. The accused took a rag which he 
had picked up to dust off his shoes, and placed it around h.er neck. She 
asked what he was doing and he said nothing. Accused pulled the rag 
11 tie;ht. 11 He did not remember whether she screamed or not, and after 
suddenly realizine she was dead he hung her handbag on her arm and 
returned to camp (Pros Ex 5). . ' 

.. 
. The proceedings and findings of two medical boards appointed in 

accordance :with paragraph 35c, Manual for Co11rts-Martial, were received 
in evidence as Prosecution Exhibit l (R 10). The .first, dated 29 J~ 
1947, found the accused unabl~ to adequately understand the· nature o.t · 
the charges against him or to take part in his own defense, due to mental 
deficiency. The second; dated 29 September 1947, found the accused sane 
as of the time of the alleged offense, and possessing sufficient mental 
capacity to intelligently conduct his own defenae (Pros Ex 1). A letter 
dated 3 December 1947 was received in evidence as Prosecution Exhibit 6 
(R 108). It recited that the accused had been in the hospital for observa
tion a third time, as a consequence of an attempt he had made to commit 
suicide by slashing his left forearm, and that no change was found in his 
mental condition (Pros Ex 6). 

4. The accused's First Sergeant testified that during the t~e the 
accused was being examined by the CID, th~ CID agents did not call the 
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accused a liar nor did they threaten to take him to Mannehim and lock 
him up (R 80). That what he said in a pre-trial investigation was that 
they called Tisdale and not the accused a liar (R 81). \'jhen the accused 
said he would rather make a statement the day followine 28 April, the 
Sergeant stated that he told accused, "I would rather have it nmv. 11 

(R 81,82). 

Private Tisdale testified that the CID agents returned the accused 
while handcuffed to the scene of the alleged crime., and he could hear 
one of them saying to the accused, 11 can you see the girl lying there?" 
This was at a time when no corpse was there. Tisdale also recalled the 
CID agent calling the accused a liar on one occasion and thought that 
they said something about sending the accused down to :Mannheim but he 
stated he was not "definite" about this (R 85-87). · 

The rights o: the accused were explained to him and he elected to 
remain silent (R 108). A stipulation was received as Defense Exhibit 
A (R 108), which recited the attempted suicide by the accused, during a 
court recess on 27 October 1947 (Def Ex A). 

5. Major Galvin, a member of both medical boards appointed under para
graph 35c, M:::M, testified that no change of mental status on the part of 
accused had occurred during the period between the two boards, explaining 
that the accused was deemed incompetent the first time (29 July) as the 
result of using the criterion: "could he defend himself against simple 
trick questions?" At the second board (29 September) the following 
criterion was used: "Does he remember events and is he able to ans,rer 
simple questions o:r fact put to him by his counsel?" (R 97,98,99,100,101, 
102). 

Captain Garvin, a member of the second medical board., testified 
that the accused was administered personality and intelligence tests 
which showed him to be mentally low, of dull intelligence and of dubious 
value to the Army. Accused has no mental disease (R 102,103,104,105). 

6. The defense moved to dismiss the charge and specification on 
the ground that the accused had once been pronounced insane and incapable 
of conducting or participating in his defense (R ll,12.,13,14,15), and in 
support thereof offered to call as witnesses the members of the medical 
boards, for the purpose of explaining the opposing conclusions as to
accused's sanity. The motion was denied (R 16). Yihether the rejection 
of the offered proof was proper need not be decided inasmuch as the pro
ceedings and findings of both boards were received in evidence, and the 
court, itself', subsequently called as witnesses two of the board members, 
thus curing any error that my have existed in the failure to receive . 
~he testimony offered at the time of the motion. The motion was properly 
denied for the reason that the sanity of the accused was a matter to be 
proved or disproved before the court and there was no substantial proof 
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or the accused's insanity either at the time or the motion, or subsequently 
adduced (see Dig Op JAG 1912-40, sec 395(36), CM 204790, at p. 227; CM 
205621, Curtis, 8 BR 207 at page 220-226; CM 262735, Kaslow, 41 BR 124). 

The defense objected also to the admission in evidence of the con
fession signed by the accused, and adduced testimo:ey tending to shov, lack 
of voluntariness (R 89,94). This was offered to establish threats or 
verbal mistreatment, and to show the accused's low intelligence indicating 
his incapacity to understand his rights fully. Likewise it was contended 
that accused denied committing the offense charged and re.fused to talk 
for five days, and that he was re.fused a request to wait until the sixth 
day to make a statement. It is the opinion of the Board of Review, how
ever, that the voluntariness of the confession was sufficiently established, 
and that the confession was properly admitted (See CM 240949; Monsalve, 
2 BR (ET0) 129). . 

Considering now the offense itself, the accused is charged with the 
murder of Martha. Petzke, in violation of Article of War 92. The corpus 
delicti was established: a human being, identified as Martha Pet*e., 
was foundd9ad as the result of suffocation caused by strangulation. The 
limits as to the time of death were fixed by the doctor performing the 
autopsy., as taking place between the time she was last seen alive, and 
when she· was found the next morning. Screams were heard by three people. 
Two of them, (Miller and his girl friend) fixed the time at a fewmi.nutes 
prior to 2300, the third person (Daschma.nn) fixed the time he heard the 
screams at 2,340. Miller had gone into his barracks from about 2255 till 
after 2330., and it is thus possible that there was more than one series 
of screams. Assuming., however., there was not, the evidence with respect 
to time is not so conflicting as to compel a doubt as to the time of the 
alleged offense~ The accused was not accounted for at about 2315 hours 
(bed check) in the barracks, and he was the last person seen with the 
deceased. The evidence is sufficient., when coupled with the accused's 
confession., to establish all the elements or the offense. That the act 
was done with malice aforethought.is inferable from the facts stated 
in the confession. That element need not exist long prior to the act, 
nor does the intent to kill (MCM, para 198a, p.163). Both elements here 
existed at the time of the commission of the·act, and the alleged offense 
is adequatE!ly established. There was no proof of' a:ey adequate provoca
tion., which would reduce the offense to one of the forms of manslaughter. 
The strongest defense urged is the contended insanity or the accused. 
Such a defense is primarily one or fact for the court., and the facts 
indicate that the court was justified in finding as it did (CM 246548., 
Maxwell., 2 BR (ET0) 273; CM 268822., wade., 44 BR 351). 

7. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights or the accused were committed during the trial. The Board of Review 
is or the opinion that the record of trial is legally sufficient to suppcrt 
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the findings of guilty and the sentence. A sentence to death or imprison
ment for life is mandatory upon conviction of a violation of Article of 
War 92. Confinement in a penitentiary is authorized by Article of War 
42 for the offense of llilll"der, recognized as an offense of a civil nature 
and so punishable by penitentiary confinement by Sections 273 ar:d 275, 
Crirninal Code of the United States (18 USC 452,454). 

£Jdr_._.-r_·.---·~UUP~ , Judge Advocate 

~ ,'\ t:,~ ~ ,0A, , Judge Advocate 
--+1-,.........-""'1,v-=----------· 

, Judge Advocate c:ft11V~~4 
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. DEPARTMENT OF THE ARMY (83)
In the Offioe of The Judge Advocate General 

Washington 25, D. c. 

JA.GK - CM 32 9503 
S~ f-\r; ,-< 1948 

UNITED STATES· ) SECOND ARMY 
) 

v. ) 
) 

Trial by G.C.M., convened at Pittsburgh, 
Pennsylvania., 27 and 28 January- 1948. 

First Lieutenant FRANK N. ) Dismissal, total forfeitures and con
FRITH (0-2011497), Adjutant ) finement for five years. 
General's Department ) 

OPINION of the BOARD OF REVIEN 
SILVERS, ACKROYD and LA.NNING, Judge Advocates 

1. The record of trial in the oa.se of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and speoifica.
tionsa 

CHARGE Ia Violation of the 93rd Article of War. 

Specification la In that 1st Lt. Frank N. Frith, 2313th Area 
Service Unit, Pittsburgh, Pennsylvania, did, at Pittsburgh,· 
Pennsylvania., on or about 12 November 1947, feloniously em
bezzle by fraudulently converting to his own use a.bout 
twenty dollars (i20.00) lawful money of the United States, 
the property of the 2313th Area. Service Unit, Pittsburgh, 
Pennsylvania, entrusted to him, the said First Lieutenant 
FraJJk N. Frith, by virtue of his office a.a. custodian of 
the Unit Fund, 2313th Area. Service Unit, Pittsburgh, 
Pennsylvania. 

NorEa Specifications 2 to 15 are identical with Specifica
tion l except as to date of offense a.nd amount embezzled, u 
follows a 

Amount 
Speo. Date Embezzled 

2 7 Oct 47 i;so.oo 
3 15 Oct 47 25.00 
4 8 Oct 47 25.00 
5 15 Oct 47 50.00 
6 15 Oct 47 40.00 
7 18 Oct 47 50.00 
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8 21 Oot 4:T t2s.oo 
9 21 Oot -lT 26.00 
10 22 Oot -lT 30.00 
11 22.0ot·U 10.00 
12 2, !JoT ·U 20.00 
lS 26 Oct -&:7 40.00 
H 28 Nov 47 20.00 
16 28 lioT 47 35.00 

ClJARQII Ila Violation of the 96th'Article ot ll'ar. 

Speoiti.cation 11 In that lit Lt Fra:alc ?l. F.rith, 23Uth .Area 
. Service Unit, Pittsburgh, Pennsylnni&, did, at Pi~burgh, 
_Pennaylvania., on or about 24·November 1947, nth intent to 
decehe, wrongf'ull7 8lld unlawfully make and utter to Sergea.nt 
John lf. Tipton, 2313th Area Service Unit, Pittsburgh, Pemiayl
Tania, a certain cheok, in word•. am figare1 u tollon, to 
wit 1 "The Colonial Trust Comp&?>1', Carrick Ottioe, · Pittaburgh,
Pa., 24: NoT 1947, Pay to the Order of Ca.ah, tl9.95/00 nineteen 
and 95/100 dollars, Frank N. Frith" in partial payment , ot a ·. 
personal debt, he, the said lit Lt~Franlc B'.· Frith, then well 
kncnring that he did not have t.Dd not intending that he 1holll4 
haff auttioient tu?lda in the Colonia.1 Truat C~ B&nlctt1r 
the payment ot aaid oheolc•. 

. . 
Specification 21 -In that lit Lt Frank Jr. Frith, •••, .on or about 1 

November 1947,.- with intent to deceive Ca.ptain Jranlc G. Thomp10.u, 
Ciatodian, Post Trust Fmld, Carlisle Barra.on, ·.Penm7ln.nia, · 
officially report u custodian ot the 2313th .Area Semo• Unit 
Fund to the 1aid Captain Frank G. Thomp•on, a. ata.temellt ot 
aooount ot the aaid 2313th .Area Servioe Unit Fand u ~t n 
October 1947, which statement wu knotn:1 b7 the aaid lat Lt 
Frank :N~ Frith to be a false statement ot the1aid aooount. 

Speoitioation 31 In that lit Lt FrlJlk Ji. Fri"1i, .,..;·.,Ud, at 
Pittsburgh, Pellll8ylvani&, on o.r a.bout l December 194'1, with 
intent to deceive Captain !rank G. Thompson,. Custodian, Poat 
Truat Flmd, Carliale Barracka, Pennsylvania, otticiall7 report . 
u Custodian of the 2313th Area. Service Unit Fum to the said.· 
Captain Frank G. Thompson. a statement ot aooo'tlllt ot the 1aid. 
2313th' .Area Service Unit Fund aa ot 30 November 1947, whieh 
statement waa known by' the said lat Lt Frank :x. Frith to l,e 
a ta.lie atatement ot the said a.ooount. 

ADDITIONAL CHARGE Ia Violation ot the 93rd Article or War. 

Specitica.tion l I In that lat Lt Frank l'l. Frith, Adjutant Genera.1 1 a · 
Department, 231:Sth Area. Service.Unit, Pittsburgh,.PennaylTallia, 
did~ at South Pa.rk, Pittsburgh, Peims_ylTa.nia~ .on or a.bout 20 
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November 1947, f&loniously take, steal and carry oay,· one 
(1) Gruen gold lady's wristwatoh, value about fifty-seven 
dollars and fifty-five cent• ($57.55) the property of the 
Post Exchange, South Park, Pittsburgh, Pennsylvania. 

ADDITIONAL CHARGE Ila Violation of the 96th Artiole c>f War. 
(Fi,nding of not guilty). 

Specification la (Finding of not guilty). 

Specifications 2,3,4,5 aJJd 61 (Nolle Prosequi). 
V ~ 

He pleaded not guilty to all charges and specifications., He wu fouml guilty 
of•Cha.rges I and II and all specifications thereunderJ guilty of the Addi
tional Charge I and its specification, substituting, however, "Forty-two 
dollars and ninety cents ($42.90)" for the words and figures "Fifty-,even 
dollars and fifty-five cents ($57.55)11 • He was found not guilty' or Addi
tional Charge II and Specification 1 thereunder. He wa.s sentenoed to be 
dismissed the service, to forfeit a.11 pay and allowances du~ or to become 
due, aJJd to be confined at ha.rd labor at such place as the reviewing au
thority might direct for ten years. The reviewing authority approved 
the sentence but reduced the period of coni'inement to five years, desig
nated the Bra.noh United States Disciplinary Barracks, New Cumberland, 
Pennsylvania,. as the place of confinement, am forwarded the record or , 
trial for action under Article of War 48. 

· 3. Evidence 

a. Charge I and its Specifications and Specifications 2 and 3 
of Charge II. 

On or a.bout 1 August 1947 the a.ccuaed wa.s duly appointed custodian 
of the Unit Fund, 2313th Area Service Unit, Pittsburgh, Pennsylvania., am 
he remained as custodian until about 2 January 1948 (R 8,21,481 Proa Ex 1)• 

. At the time of his appointment, the accused and his predecessor signed a 
communication to the First National Ba.nk, Wood ani Fifth Ave., Pittaburgh, 
Pennsylvarrl,a., which was the depository, informing the ba.nlr: that the fund 
was, on 1 August 1947, transferred to the accused 'and the.t from. the date 
thereof he would have authority to draw on the 2313th Area. SerTioe Unit 
Fund (R 60, Pros Ex 23 ). Subsequent to l August 1947 the "First National 
Bank at Pittsburgh" changed its name to "Peoples First National Bank aJld 
Trust Company• (R 13,16, Pros E,x 18). Mr. -John T. Judge, Assistant Book• 
keeping Me.na.ger, ·Fifth Ave. Office, Peoples First National Bank and Trust 
Company, identified in court the bank's origina.l ledger account of the 
2313th Area Service Unit Fund. It was stipulated that as shown °b1 the 
bank's records, the balance• in the fund at the close of business for the 
months hereinafter stated were a.a follows a 

3 



(86) 

0ot 1947 - $28~27 
ll'oT 1947 • $106.ST (RU) 

It wu f'urther 1tipula.ted that Proeeoution Exhibit, ioe. 2 to 16. inoludn, 
were true photo1ta.tio oopiea ot oheolc1 whioh oleared through the. PeoplH 
F1r1t ll'a.tional Ba.nk am Trust c~, Pitt1burgh, Pezmayl'l"&l11a. aZld were 
oharged a.ga.iut the 2313th Area. Semoe Unit 11'\md. (R 46). The•• exhibit• 
f'orm the buu of' Speoifioationa l to 15 includn of' · Charge I am are 
oheokl drawn on the fund by' the aoouaed a.t Tariows timea during October 
llld lilovuber 1947, and in the amounts aet tort.h in the epeoitioatiomi. 
All are signed u tollon 1 ~2313th A.S. u. Fralllc N. Friiih.• The witne11; 
further 1t1.ted that a.oouaed had· no imividu&l &ocount in the banJc •. The 
oheoka (Proa Eu 2 to 16) were oomidered by' the bank u hanng been clrl.WJl 
on the Unit tuncl (R 47-48). . · 

Proaeoution Exltibita Noa. 3 to 12, inclusive, am 14, totaling U4o.oo, 
bear Ootober 1947 de.tea and the oanoella.tion ,tamp ahon that ea.oh wu 
ouhed during that month. Prouoution Exhibit• Noa. 2,J, 16 ud. 11, to1.al. • 
illg 195.00, h&n llovember 1947 dates and the 01J10el11.tion 1tup1 1how that 
thq were ouhed during that month. ·· 

Captain Frt.Dlc G. Thomp1on, u.c., Carlial• Barraolcl, Pe:rm.1:,lT&nia, tea
tif'ied that he was custodian ot. the •Po1t Trlllt Fund.• and that the 2SUth 
ASU Unit Fund, Pittsburgh, Pennaylnma, wu a. •aatellite• of' hil ftmd.. 
Captain Thompson of'f'ioially received trom the a.oouud mqnthl7 report• oa 
the oondition ot the 2313th A.SU Unit P\mi. He identitied, a.Di ,there were 
reoeived in evidence u Prouoution Exhibit• !loa. 24 and. 25 monthq tinan
oia.l 1t1.tement1 of' tho 2313th ASU Unit l\md u of' 31 Ootobor 1947, and 30 
November 1947 dul7 dgnod by' the a.ocund u ouetodian thereof'. Th• Ooto'ber 
1947 1tatoment (Proa Ex: 24) •hon in pi.rt the f'olloringl . . ' 

•J.Sms ·(Cuh and Investmente~ excluliw. ot r&tion 'aanngs) *498.2T 
LIABILrr IES ... . .. ' 'Bone• 

(Proa Ex 2,) 

The Nonmber-194T statement (Pro• Bx 26) 1hon iD. part the f'ollcnring1 

•ASSETS (Cuh a.nd Investments, exoludve ot ra.tion earlngs) t6U.OT 
LIABILITIES ••• . Nmie• 

(Pro, Ex 26) 

On 8 December 1947 the t.couaed' • co:imnanding otticor, Ma.jor Fra.nlc B. Olinr, • 
USJJP, · _. detailed to i11ve1tigate the oo:aditicm ot the 2313 A.SU llait l"lmd. 
He procured a statement including the oe.ncollod oheckl trom the People• 
First Na~ional Bank e.nd !ri111; Comp~, depos~tory of' the tund.. Ma.jor .., 
Oliver identified Proucution Exhibits 2 to 16, inoluaiTo, aa the oanoellecl 
obeoka he had received with the bank: ata.tement. He teatified that he wu 
f'amilit.r with the &0ouaed 1 a handwriting a.Di that the dgnature appearing 
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on a.11 of the checks wa.s that of the accused. The checks totaled in a.mount 
i535.00. The Unit fund consisted solely of money on deposit in the bank 
a.nd a.n inter-office COllllUunica.tion "rig• or system {R 6-13 ). 

During the course of his investigation Major Oliver confronted the 
accused with the oa.ncelled checks (Pros Exa 2 to 16, Inol), the tina.noial 
statements (Pros Exs 24 a.nd 25), a.nd other related papers, advised him 
of his rights regarding self-incrimination a.nd took a voluntary statement 
from the accused which wa.s re°"ived in evidence a.s Prosecution Exhibit 18 
(R 16 ). Briefly summarized, the. accused a.dmitted making and cashing the 
checks {Pros Exs 2 to 16, Incl). He stated that he had inteDded the checks 
to be written on a. personal blUlk account that• he had in a. Cincinnati, Ohio, 
bank but that he forgot to cha.Ilge the name of the bal'.lk:. He never a.t e:r:i.y 

time had had a. personal checking a.ocount with the Pittsburgh, Peilil.lylva.nia, 
bank. The money drawn from the bank by. the checks in question was used by' 
the accused for his personal requirements a.nd none of it w:u ever used for 
the benefit of the 2313th Area. Service Unit. He did not include the with
drawals ma.de by these checks in his monthly statements because he had in
temed making restitution·of th-e funds before the withdrawals oam.e to the 
attention of the military authorities (R 14-16). · 

Major Joseph G. Gregg te.stified tha.t he audited the account of the 
accused a.s custodian of the Unit fund and that there were no vouchers to 
support the checks (R 79). 

2_., Specification 1 of Charge II 

On 24 November 1947 the accused executed a.nd delivered to Sergeant 
John W. Tipton, 2313th Area. Service Unit, his personal check in the awn 
of $19.95 drawn on the Colonial Trust Comp&IIY, Carrick Office, Pittsburgh, 

. Pennsylvania.. Sergeant '15.pton presented the check to ~he bank tor payment; 
, without delay and the check was dishonored With notation, "Short according 

to our books.• The check a.nd notation thereon were received in evidence 
without objection e.s Prosecution Exhibit 26 (R. p8). On cross-examination 
it wa.s proven- that the check wa.s given a.s a. pa.rtia.l payment on a pre-existing 
debt, Sergeant Tipton having on some prior date loaned the a.co.used the sum. 
of one hUlldred and ti£ty dollar~ ($150.00) (R'71). . 

c. Additional Charge I a.nd its specification 

In addition to his other duties the a.ooused was inventory officer of 
the post exchange located a.t South Park, Pittsburgh, Pennsylvania. On 20 
November 1947 the accused, Master Sergeant Clifford J. Rainford, a.nd Mias 
Rosemary Smith conducted a.n inventory of the exchange. The establishment 
was closed. Prior to taking the inventory Miss Smith, who worked a.t the 
jewelry counter, had placed a Gruen gold le.dies' wrist watch in one of the 
jewelry oases. The .watch was of a unique type, rather large for la.dies' 
wear, a.n:l was the only one of this type carried in stock. At a.bout 1900 
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hours the accused left the Post Exchange. About en hour later Miss Smith 
noticed that the watch was missing from the case. On the following morning 
she reported to the accused that the la.dies,· wrist watch was missing and 
was therefore omitted from the inventory. Miss Smith identified a. watch 
which wu received in evidence as Prosecution Exhibit 17 as being identical 
to the one described as missing from the Post Exchange. It was stipulated 
that the value of the watch (Pros Ex 17) was $42.9Q (R 59-64). 

Sergeant Clifford J. Rainford, 2303rd Area Service Unit, the manager 
of the Post Exchange, identified Prosecution Exhibit 17 as being identical 
to the watch which wa.s missing from the Post Exchange. He also corroborated 
the testimo:ey of Miss Sm1th as to the circumstances surrounding its disap
pearance. On 21 November 1947 he and Miss Smith reported the loss or· the 
watch to :Major Johnson. Re identified Prosecution Exhibit 22 as the box 
i~ which the wa.tch (Pros Ex 17) had been displayed at the Post Exchange. 
Re also testified that the missing wa.toh had never been sold (R 72-76). 

On 21 and 22 November 1947 Major .Frank E. Oliver noticed that the ac
oused wa.s wearing a wriat watch similar to Prosecution Exhibit 17 which he 
remarked was a. "little feminine." The accused told Major Oliver that he 
bought it a.t 11 Kautman'•", Pittsburgh, Pennsylvania. (R 13,14). On about 
10 December 1947 Major Vern E. Johnson, the provost marshal a.nd post ·exchange 
officer, toUlld a pawn ticket on a.watch in the officers' lounge. The ticket 
bore the accused's name. Major Johnson on 15 December 1947 took the ticket 
to J. A. JohIIBton Compa.:ey, 405 Smithtield Street, Pittsburgh, and redeemed 
the wa.tch tor "8.50. This watch was identical with Prosecution Exhibit 17 
and the one missed from the Post Exchange in November 1947. Jrajor Johnson 
searched aoous ed' s qua.rte:rs at the "B~" and found in e. bureau drawer an 
empty watch oaae, aimilar to ones used at the post exchange. The described 
pum ticket and empty watch case were reoeived in evidenoe without objection 
a.a Prosecution Exhibits 21 and 22, respectively (R 36-43). It was stipulated 
that the deaoribed watoh did not appear in the Post Exchange ..,_nventoey taken 
by the accused ot 20 November 1947 (R 39). · . 

On 23 December 1947 the accused, after having his rights explained to 
him., ma.de another statement to Major Oliver who ahowed him the pawn ticket 
(Pros Ex 21). The aooused a.dmitted that the signature appearing thereon . 

was his and that he had pawm,d a watch at the J. A.Johnston Cmapa.:ey tor 
"$8.00." Re denied stealing the watch from the Post Exoha.nge 8.lld asserted 
that he.had bought the watch in Cincinnati, Ohio, for "a little over $11.00.• 
He offered no further evidence of the alleged purcha.1!8. He had shown this 
watch to .Major Oliver on some prior date (R 19, Pros E:x: 19). 

4. The accused was fully advised of his rights as a. witness am elected 
to reuain silent (R 91). No witnesses were called by the defense • 

.5. Comment 

Charge I and ita Specifications· and Specifioationa 2 and 3, Charge II 

The reoord conclusively shows that during October and November 1947 
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while he was custodian of the 2313 Area Service Unit fund the accused, 
in his fiduciary capacity, executed and cashed fifteen checks against the 
fund as shown in Prosecution ET..hibits 2 to 16, inclusive, in a total amount 
of $535.00, and that. he used this money for his own privats gain. Each 
transaction constituted a breach of trust denounced in law as embezzle
ment (Moore v. ~, 160 U.S. 268; par 149~, MCM 1928 ). Eleven of these 
checks, totaling ~440.00, were cashed in October 1947 and four totaling 
$95.00 were cashed in November. By design, the accused failed to reflect 
any of these withdrawals in his monthly financial statements of the Unit 
fwxl account for October alld November 1947 whiohwere official reports 
required to be made by accused as custodian of the 2313 ASU Fund to , 
Captain Frank G. Thompson, Custodian of the Post Trust Fund. It follows 
that the October alld November financial statements rendered to Captain 
Thompson were false official reports in that each statement showed assets 
in the fund that did not exist. · 

Additional Charge I and its Specification 

Tha larcezv of the ladies' gold wrist watch is established by circmn
stantial evidence of such forceful character as to leave no doubt as to the 
accused's guilt. The accused was the Post Exchange inventory officer on 
the day the watch was missed, his assistants saw the watch in the Post E.'x
change at the close of business·the day before the inventory aild missed it 
directly after the inventory was taken~ .They reported the loss to the Post 

, Exch&11ge officer the following morning. It was a unique watch and the only 
one of that type the Post Exchange had ever carried in stock. It was not 
sold nor did it appear on the inventory. The accused was seen the follow
ing day wearing an-identical watch and the empty box in which the wa.toh 
had been displayed in the· Post Exchange was found in his quarters. Within 
a short time thereafter he pawned an identical watch for $8.oo. The court 
was fully justified in rejecting accused's statement to Major Oliver that 
he had purchased the watch in Cincinnati. Ohio. 

Specification 1. .:Charge II . 

Specification 1 of Charge II alleges, in effeot, that with intent to 
deceive, the accused wrongfully made and uttered to Sergeant Tipton the 
described check in partial payment of a debt, th~n well knowing and not 
intending that he should have suffioient fwxls on deposit with the bank 
for payment thereof. It was contended by the defense counsel at the trial, 
and in his brief which was forwarded with the record of trial, that inas
much as the worthless check given Sergeant Tipton was tC1Ward payment of an 
antecedent debt, no criminal offense was alleged or legally found. Counsel 
cites authorities construing various so-called "cold check" statutes wherein 
it was said that the intent to defraud can only be inferred in oases where 
the party alleged to have been defrauded parted with something of value at 
the time the check was given. But we do not understand the specification 
herein as pleading an intent to.defraw.. ·The specification is laid under 
the 96th Article of War and this office has uniformly held that the giving 
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of a check by military personnel. although ostensibly in payment of an 
antecedent debt, the maker well knowing that he did not have and not in
tending to have sufficient funds on deposit to meet payment thereof, is 
conduct prejudicial to good order and punishable under that Article 
{CM 202601, Sperti, 6 BR 171. 219J CM 307491. ~, 61 BR 133,145J CM 
320578, Himes, 70 BR 31,37). It cannot be said that Sergeant Tipton was 
not deceiwdas that word appears to have been used in the specification 
because he accepted the check in good faith, and went to the bank to get 
the money thereon only to be refused payment. 

6. Department of the Army records show that the a.ooused is 24 years 
of age and has been married. He attended high school and was employed a.s 
a clerk and elevator operator until beine; inducted into the Army on 3 
March 1943. He was promoted to sergeant on 11 Deoemoor 1944 and was com
missioned second lieutenant, AUS, on 22 March 1945. He served 32 months 
in the European Theater. 

7. The court was legally constituted and had jurisdiction over the 
accused a.nd of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during t}¥l trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty and the sentence and to warrant confirmation 
of the sentence as approved by the reviewing authority. Dismissal is au
thorized upon conviction of a violation of Article of War 93 or 96. 

~,~udge Advocate 

___(S_i_c_k_i_n_Ho_s..,_p_i_t_al_).____.;, Judge Advocate 

0~,~ Judge Advocate 
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Ap o O,-: ,., 
{' 

ry
'·' ~ ..."" 

JAGK CM .32950.3 1st Ind 

.TAGO, Dept. of .the Army, Washington 25 1 D. C. 

TO: T,he Secretary c£ the Army · 

1. Pursuan~ to Executive Order No. 9556, dated A!ay 26, 1945, there 
are transmitted herewith for your action the record of trial and the opin
ion of .the Board of Review 1n the case or First Lieutenant Frank N. Frith 
( 0-2011497) ,Adjutant General's Department. 

2. Upon trial by general court-martial this officer was found guilty 
of fifteen offenses of embezzlement of funds of the 2313th Area Service 
Unit Fund 1n violation or Article of !lar 9.3 {Charge I and its specs.); 
wrongfully making and uttering a check to an enlisted lll2.l1 in part payment 
of a debt not having and not intending to have sufficient funds on deposit
in the drawee bank for payment {Spec. 1 1 Chg. II), and making two fe.lse 
official statements as to the condition of the 2313th Area Service Unit 
Fund in violation of Article of War 96 (Specs. 2 and .3, Chg. II), and 
larceny of a wrist watch of the value of $42.90, property of the Post Ex
change, South Perk, Pittsburgh, Pennsylvania, in violation of Article of 

· War 9.3 (Add 11 Chg. I and its spec.). He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due, and to be 
confined at hard labor at such place as the reviewing authority- might direct 
for ten years. The revi~wing authority approved the sentence but reduced 
the period of confinement to five years and forwarded the record or trial 
for action under Article of War 48. 

J. A summary of the evidence will be found in the accompanying opin
ion of the Board of Review. I concur in the opinion of the Board that the 

· record or trial is legally sufficient to support the findings and sentence 
and to warrant confirmation of the sentence. 

The accused.was the custodian of the Unit Fund, 2313th Area 
Service Unit, Pittsburgh, Pennsylvania. During October and November 1947 
he withdrew a total of $535.00 from the fund by sixteen checks drawn 
thereon in various amounts ranging from $20.00 to $'70.00 and applied the 
money to his own use. His monthly statements for October and November 
failed to renect any of the withdrawals and certified the balance in the 
fund to be an amount greater than actually existed. On 24 November 1947 
the accused executed and delivered to a sergeant in his organization a 
check in the sum of $19.95 as partial payment on a pre-existing debt of 
$150.00. The drawee bank declined payment for insufficient funds. On 
20 Novelll:ber 1947, while ta.king an inventory or the Post Exchange, the ac
cused took a ladies' wrist watch which he subsequently- pawned at a shop 
in Pittsburgh, Pennsylvania. 

The staff judge advocate, 1n his rev-iew, stated that on 16 June 
1947 accused submitted . his resignation under the 

. 
provisions of paragraph. 6, 
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War Department Circular 385, 1945, as amended by War Depertment Circular 
85, 1946. The resignation was not accepted. 

4. Department. or the Arrrry records show that the accused is· 24 years 
of age and has been married. He attended high school and was employed a.s 
a. clerk and elevator opera.tor until being inducted into the Army on 3 March 
1943. He was promoted to sergeant on 11 Deceni.ber 1944 and was commissioned 
second lieutenant, AUS, on 22 March 1945. He served 32 months in the 
European Theater. 

5. I recommend that the ·sentence be confirmed and carried into. ' 
execution. 

,\; 6. Inclosed is a form or actiori. de~igned to carry into effect the 
foregoing recomme:ildatlon, should it meet with your approval. 

2 Incls liAS H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

( GCL10 91 , 5 ~ 1948) • 
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DEPAR1UENT OF THE .ARMY {93) 
l.n the Office o.r The Judge Advocate General 

Waehington, D. c. 

2 5 MAR 1948" 
JAGQ - Cl4 ,329522 

UNITED STATES~ UNITED STATES CONSTABULARY 

v. ) Trial by G.c.u., convened at 
Heidelberg, Germaey, ll 

Private ARTHUR C. LOVE ~ December 1947. Dishonorable 
(RA 34855520), 661st ) discharge an::l confinement tor 
Transportation Truck three (.3) years. Federal Re-. 
CompallY. ~ tormator;y. 

ROI.DING by the BOARD OF REVIEW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

1. The record of trial in the case ot the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following Qiarge and Spee1fiea-
tions: 

CHARGE: Violation or the 96th Article of War. 

Specification 1: (Disapprond by reviewing authority). 

Specification 2: (Disapproved by" reviewing authority). 

Specification ,3: In that Private Arthur c. L:>ve, 661st Trans-
portation Truck Company, did, at Mannheim, Geno.any, during 
the period .from September 1946 to June 1947, ,vrongf'ully 
and unla,rf'uJ.]y engage in ssxual relationships with Inge 
Trunk, a woman not his wife. 

Accused pleaded not guilty to am was found guilty of the Charge and its 
three specifications. Evidence of three previous convictions was intro
duced. Accused was sentenced to be dishonorably discharged the serrlce, 
to for:fei t all pay and al.1.owances due or to become due and to be con
fined at hard labor at such place as the reviewing authority may direct 
for ten years. The reviewing authority disapproved the findings of guilty 
of Specifications l and 2 of the Charge, approved o~ so much or the 
sentence as provides for dishonorable discharge, forfeiture of all pa, and 
allowances due or to become due and confinement at hard labor for thNe 
years, designated the Federal Reformatory, Chillicothe, Ohio, as the place 
of confinement am i"orwarded the record of trial tor action pursuant to 
Article of War 50½. 



(94) 

:3. The only question presented by the record is the maximum 
punishment which may be impostd for the offense with llhich accused 1l'8S 

charged ani ot which he was found guilty. In view of this tact it 1.8 
deemed unnecessary to si.mnarize the evidence. 

Accused was tried ani .to\Dld guilty of wrongfully and unlawfully en- . 
gaging in sexual relationships with one Inge Trunk., a woman not his 
wife. The specification alleges in pertinent part that accused did: 

"during the period from September 1946 to June 1947., 
wrongtully and unlawf'ully engage in sexual relation-
ships with Inge Trunk., a woman not his wife.• 

; 

· The staff judge advocate contends in his review that regardless o:£ the 
tact that the specification does not allege that either accused or the 
woman involved was married it does not "exclude that tact". TheNttore 
as it is "impossible to detennine from the specification" whether adultery 
or tomicaticn was alleged and since 11 the specification will admit o£ 
proof of either status" and the woman was specifically named., the pre
trial investigation and the evidence of record may be examined to deter
mine with which of these two o:f.'f'enses accused was actually charged and 
found guilty. The evidence is uncontradicted that the woman named in the 
specitication was married during the entire period in which accused is 
alleged to have comnitted the offense :in question and consequently, tbl 
stat! judge advocate reached the conclusion that accused was properly con
victed of adultery 'Which offense would authorize a maximum confinement tor 
three years (Title 18., u.s.c•., Sec. 516). 

The Board of Review is ccnstrained to di.sagree with the rontention 
above set f'orth. It is an axiomatic principle that an accused cannot law-
1'ull.y be convicted of an offense with which he has not; been charged 
(CM 229477., Floyd, 17 BR 149., 152). It is clear that an offense is not • 
charged unless all its necesaary elements are alleged in the specifica
tion {CM ;320623., Bato, 70 BR 81., 82). One of the necessary elements o£ 
the offense of adultery is the marital status of one of the parties in
volved. 'Wharton's Criminal Law, Volwne 2., after defining the offense of 
adultery as "sexual connection bet11ean a man· and a W'Olllail_, one of whom is 
la1'1'ully married to a third person" (Sec. 2081) states that the allsga-

. tion of marriage in an indictment chargillg adultery is essential (Sec. 
2091): . 

"The allegation of marriage is essential., and has been 
already discussed. It is sufficient., in several jurisdiction,, 
to 

0 

aver a lawful marriage on the part of the married defendant 
to some other person except the pirainour., but in any- view the 
adulterer must be ave?Ted to be ma?Tied to a perscn other than 
the paramour. 11 
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'When this necessary element of the offense is not alleged in the speci
fication it cannot be said that the accused was charged with this 
serious of.tense when the specification as drall?l clearly charges the 
lesser of.tense of fornication. It must follo,r therefore that 1.t the 
accused was not charged 1d.th the offense of adultery the .tact that the 
evidence at the trial sho1'8d that the woman involved was married cannot 
be taken into ca2sideraticm in determ1ni:ng the offense of 11hich he 
was .found guilty- nor pennit a more snere punishment than would be 
legal under the speci.fication as originally draw. 

The Boards oi' Review have consistently held that a specification 
llhich charges a less serious o.f!ense will not support a .finding of a 
greater of.tense regardless of the fact that the evidence adduced at th9 
trial clear)¥ shows accused guilty of the more serious offense. In 
CM 325046 (1947), 6 Bull. JAG 240, accused was charged with the unla,._ 
1'ul )dJJing of another soldier. No words of intention or w:Ul..1'ulness 
nre used in describing the offense. The evidence clearly showed that 
the record 1r0Uld have sustained a conviction tor TOlunta17 manslaughter 
but the Board held that as accused was charged with the lesser of.tense 
of involuntary manslaughter the evidence could not be taken into con
sideration to determine the grade of the offense with llhich he was 
originally charged and that the record of trial 110uld support. o~ a 
finding of guilty- of involuntary- manslaughter 'and the maximum sentence 
~plicable thereto. 

Ast.be specii.'ication in the instant case tailed to allege a neces
sar:, element of the of.t'ense of adultery am by' its tenns did allege the 
of.t'ense of fornication, the Board o:t Review holds that accused was found 
guilty' of o~ the latter o.t'fense and accordingly the sentence ia ex
cessive. The offense of fornicatia:i is not listed in the Table or l!u:1-
mum Pmisbnent:s but it is made an of.t'ense by Section 22-1001, Chapter 10, 
Title 22 of the District of Columbia Code, 'Which provides a maximm 
sentence to oontinament for six months. Consequent:cy-., the lsgal maxi
mun sentence itiich the court could impose .tor the offense o! !omication 
is confinement at hard labor for six months and forfeiture o.t' two-thirds 
pa-:, per month !or a like period. 

4. For the reasons stated the Board o! Review holds the record o! 
trial legally sufficient to support the findings of guilt,7 and o~ so. 
much or the sentence as involves confinement at hard labor in some place 
other than a penitentia17, rei'omatory or Federal correctional in
etitution for six months and forfeiture of two-thirds or his pe:y- per 
month :tCll.' a like period. · 
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r, ,,:. J · 1S4SJAGQ - cM 329522 1st Ind 

JADO, Dept of the Army, Washington 25, D. c. 

TO: Coill!landing General, United States Constabulary-, ~O 46, 
c/o Postmaster, New York, New York 

1. In the case o:r Private AX'thur c. Love (BA 34855520), 661st 
Transportation Truck Company, I concur in the foregoing holding by the 
Board or Review and recomnend· tbat•only· so much or the sentence be ap
proved as involves confinement at hard labor in a place other than a 
penitentiary, reformatory or Federal correctional institution ror su 
months and forf'ei ture of two-t-hirds of lµs pay per month for a like 
period. Upon taking such action you will have authority to order execu
tion of the sentence. 

2. 'When copies of the published order in this case are fonrarded to 
this office they should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference and to facilitate attaching 
copies or the published order to the record in this case, please place the 
file number of the record in brackets at the end of the published order, 
as follows: 

I 
. ". t, ' 

\'(CM 329522) • 
U.--L.,R """""" ' i -~"''THOM.AS H. GREEN _j 

A-,. .Major General 
l Incl \ \ i The Judge .Advocate 9eneral 

Record o:r Trial 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JAGN-Cll 3:29553 

UNITED STATES ) FIRST U. S. INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Regensburg, Germany, 10 February 

Private JOHN GRmNICH ) 1948. Ili.shonorable discharge
(15216930), Battery B, ?th ) and conf'inement for om (1) 
Field Artillery Battalion. ) year. Disciplinary Barracks. 

HOLDING BY THE BOARD OF REVIEW 
JOHNSON, ALFRED and SPRINGSTON, Judge .ldvocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon tha following Charge and Speci
fication: 

CHARGE: Violation of the 94th .Article of War. 

Specification: In that Private Jolm Grdini.ch Battery 1B' 
Seventh Field Artillery Battalion did, at Landshut 
Germany on or about 25 D,eed>er 1947, knowingly and 
'Williully misappropriate a One Quarter (l/4) ton 
four by four (4X4) truck of the value of over fifty 
(50) dollars, property of tba United States furni·shed 

.and intended tor the Milltary service thereof. 

The accused pleaded not guilty to and was found guilty of the Charge 
and its Specification. He was sentenced to be dishonorably discharged 
the service, to forfeit all pey and allowances due or to become due, 
and to be confined at hard labor for one year. The reviewing autoority 
approved the sentence, designated the Branch, United States Disciplinary 
Barracks, Fort Hancock, New Jersey, as the place of confinement, and 
forwarded the record of trial for action pursuant to Article of War so½. 

· ,3. Accused, a member or •B• Battery, ?th Field Artillery Battalion, 
was detailed as Battalion •stand-by driver" for the period f'rom 1700 hours 
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25 December 1947 to 0800 hours 26 Deceni>er 1947 (R. 6-7, 20). The 
following testimony appears in the record concerning the duties ot 
the Battalion stand-by driver: 

Technician Fifth Grade Willard E. Campbell, Charge of Quarters 
of "B" Battery on the night in question, testified: 

•Q. * * * What are the duties, to the best of your knowledge, 
of Battalion stand-by driver? 

A. To the best of my knowledge he is to carry the o. D. 
around, the Officer of the Day, and that is about all 
I know, sir. 

Q. In other words, general routine business art.er duty 
hours? 

A. Yes, sirtt (R. ?). 

First Lieutenant John N. Kennedy, motor officer ot the 7th 
Field Artillery Battalion, testified: 

"Q• What are the duties of a Battalion stand-by driver 
~ duty hours? 

A. The Battalion stand-by driver in the 7th Field Artil
lery Battalion is assigned at Battalion Headquarters to 
remain in the sergeant major's office, to be on call 
for any official duty between 1700 and 0800 in the 
morning" (R. 20). 

The accused testified, under oath: 

11 Q. What are the nonnal uses of the Battalion stand-by 
driver? 

A. Well, we take soldiers to the theater, downtOlfn, or RTO, 
or take officers to their home or to the club, or taking 
the first three graders or EM up to the Red Cross by 
the Caserne" (R. 43). 

From the records of the Battalion motor office it appears that 
a one-quarter ton truck, bumper number "B-Jit was assigned as "stand-b;y" 
vehicle for the ·period in question (R. 21). Through sane error, the 
exact nature and extent of -.bi.ch are not clear .from the evidence, ac
cused entered upon the axecution of his duties using a one-quarter ton 
truck llith the bumper number •B-5 11 (R. 10, 14, 21-26, 41). 
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At "approximately 5:30 or 6 o'clock," on the evening in 
question, Private Charles ~bson, a soldier in accused's Battery, re
quested accused to drive hi·m "to my girl's house. 11 Accused agreed 
to do so (R. 10). The only testimony concerning the permission gi. ven 
accused to make. such a trip is the uncontradicted testimony of accused 
himself: 

•Q. Did ·you have permission to make this trip? 

A. Well, yes, sir,: the· ffiattalion? CQ said it was OK 
to go. 

* * * Q. Did the ffiattalio!J CQ know where you were going? 

A. No, sir., he didn't ask me where I was going; ' all 
he said., it was OK with him. 

* * * Q. Who normally makes out the trip tickets for holidays? 

.\. The Battalion CQ at Battalion Headquarters. The. CQ 
made the trip ticket and be was in the Battalion 
Headquarters in the sergeant major's office• (R. 42, 
43-44)• 

A 11Daily Dispatching Record ot Motor Vehicles.,• admitted in 
evidence as prosecution's exhibit 1, shows that "B-3 11 was dispatched 
to 11 Landshut11 at 1720 lx>urs 25 December 1947, -with accused listed as 
the driver, and the Battalion Charge of Quarters as dispatcher. 

Accused, with Gibson as passenger, thereafter drove to the 
main gate where he was stopped by the guard because his trip ticket 
was incorrect, the guard .sending him 11back to the Battery for a proper 
trip ticket"· (R. 10). Upon accused's return to the Battery tha Battery 
Charge of Quarters., Campbell, told accused "he was relieved" (R. 7). 
Accused then threw his trip ticket and his 11 C" card on the table, in
dulged in an oral altercation Yd th Campbell, picked up his trip ticket 
and "C" card, and said he was going to the Battalion Headquarters (R. 8., 
14, 16, 42). Accused then returned to the vehicle he had been driving, 
drove "uptown" -with Gibson, and while returning to his BattaJion area 
the vehicle was wrecked (R. 11). 

4. The Specification of lihich accused was found guilty alleges, 
in essence, that he "did * ~ * knowingly and willfully misappropriate• 
a Government truck. The term "misappropriate," as used in Article of 
War 94, is defined as •devoting to an unauthorized purpose" (par. 150!, 
MCM, 1928). 

From the evidence in the record of trial the court had the 
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right to determine that the accused made use of the truck without 
having personal authority to do so. However., since he is charged 
'With the offense of misappropriation, the question to be resolved 
is whether there is sufficient evidence in the record to establish., 
or from which the· court could reasonably ini'er that the truck itself' 
was devoted to an unauthorized purpose without regard to the per
sonal authority of its operator. A. somewhat similar question was dis
cussed in the following terms in the case of CM 324029., ~ (Oct 47): 

"While the accused may have been operating the tractor 
without proper authority or without proper dispatch of 
the vehicle to him, no EJlidence was adcbced to support 
the contention that he misapplied the tractor or that he 
had converted it to his o,m use and benefit. To the con
trary, the evidence shows affirmatively that, at the time 
in question, the tractor was being used for hauling cargo 
in the government service pursuant to direction and under 
supervision of proper authority. In the absence of evi
dence showing that accused had used the tractor for his 
own personal use and benefit, it follows that the findings 
pertaining to Charge m cannot be sustained." 

Although the offense in question in the Pass case was one of misapplica
tion we are of the opinion that the reasoning expressed by the holding 
of the Board of Review therein is equally applicable here. 

The fact that accused apparently was using ,a truck which was 
never properly dispatched, as a substitute for one that was., cannot be 
made the basis for this prosecution in view of the aspects of the case 
as disclosed by the evidence. It was, at most, simply a case of a 
mistake in the identity of the vehicle. Although thl!I evidence does not 
clearly show the authorized purpose for the vehicle in use., or for the 
vehicle for which it had been substituted., the evidence does indicate 
the probability that it was officially dispatched to make the trip it 
actually made (Pros. Ex. 1). Certainly it may be said that thera is 
no sufficient evidence in the record from which the court could 
reasonably infer that the purpose for mich the vehicle was used, was 
unauthorized. 

5. For the reasons stated the Board of Review holds the record 
of trial legally insufficient to support the findings aoo sentence. 

' ,.-
l.l. ~- _//' )
I' ,,,, ,;.' ,,.,. 

;-;-, ,, ,t ' ;,, 14,· ·· ,· ,. .:; A • Judge Advocate. .. _, 
,1 , -

'it1,'i/~~, ,{ ,1 ':j:.:,,/;; 1 Judge Advocate. 

~d-~ 'Judge Advocate. 
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(101)LAW LitHAilV 
U!OOE ADVOCATE GEflE~,r.,

~,VY DEPARTUff:it 

JAGN-CM 329553 1st Ind 
JIDO, Dept. of the Arrey, Washington 25, D. c. 
TO: Conmianding General, First U. S. Infantry Pi.vision, AFO 1, 

c/o Postmaster, New York, N. Y. 

1. In the case of Private John Grdini.ch (15216930), Battery B, 
7th Field Artillery Battalion, I concur in the foregoing holding by 
the Board of Review and for the reasons therein stated recommend that 
the findings and sentence be vacated. 

2. When copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convanience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file number of the record in brackets 
at the end of the published order, as follows: 

(CM 329553). 
... ~ . 

\:,<\ 

HUBERT D. HOOVER 
Brigadier General, United States Army 
Acting The Judge Advocate General 

1_,,...,1.a..1,) "..• •'7t ..v •. _._ 
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DEP.ARTl'.ENT OF THE ARMY 
In the.Office of The Judge ,Advocate General (103)

:fashington 25, D. c. 

JAGQ - CM 329581 

UNITED STATES ) 
) 

v. ) 
) 

Private First Class HARLEY ) 
LEMLEY (37069825), En ) 
listed Detachment, 4011th ) 
Area Service Unit, Station ) 
Complement, Fort Sill, ) 
Oklahoma. ) 

2 6 APR 1948 

THE ARTILLERY CENTER 

Trial by G.C.M., convened at 
Fort Sill, Oklahoma, 17 and 
24 February 1948. Dishonor
able discharge (suspended) 
and ccn.finement for six (6) 
months. Post Guardhouse. 

OPJNION of the BO.I\RD OF FEVJEW 
JOHNSON, BAUGHN and KAN&, Judge Advocates 

1. The record of trial by general court-n1.artial in .the case of the 
soldier named ~boTe having been examined in the Office of The Judge 
Advocate General and there found legally insufficien~ to support the find
ings of guilty and the sentence, has been examined by the Board of Review 
and the Board submits this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 58th Article of l'lar. 

Specifications In that Private First Class Harley Lemley, 
!ormer:cy Headquarters and Headquarters Battery, Field Ar,:. 
tillery Training Detachment #2, Fort Sill, Oklahoma,· now 
assigned Enlisted Detachment, 4011th Area Service Unit, 
Station Complement, Fort Sill, Oklahoma, did at Fort Sill, 
Oklahoma on or about 22 Iiarch 1945 desert the service ot 
the. United States and did remain absent in desertion until 
he was apprehended at Corning, Arkansas, on or about 4 

.December 1947• 

Accused pleaded not guilty to and was found guilty of the Charge and Speci .. 
.t'ication except the words "apprehended at Corning, Arkansas", auostituting 
therefor the words "returned to military control", of the excepted 
words not guiley,·ot the substituted -words guilty. No evidence of previous 
oonviotions was introduced. He was sentenced to be dishonorab:cy dis~ 
charged the service, to forfeit all pay and allowances due or to become due,. 
and to be ccnf'ined at hard labor at such p_lace, as the reviewing authority 
may direct for five years. The reviewing authority approved on:cy so much 
ot the finding or guilty of the Specification as "involved a finding ot 
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guilty of absence without leave in violation of the.6lst Article of 
War" and only so much of the sentence as provides for dishonorable dis
charge, "total forfeiture" and confinement at hard labor for six months, 
suspended the execution of the dishonorable discharge and designated 
the Post Guardhouse, Fort Sill, Oklahoma, as the place of confinement. 
The result of the trial was published in General Court-1.Iartial Orders 
No. 26, Headquarters The Artillery Center, Fort Sill, Oklahoma, dated 
11 March 1948. 

3. The only question requiring consideration is vmether the record 
of trial is legally sufficient to support the sentence in view of the 
.findings of guilty as approved by 'the reviewing authority. The record 
shows that accused was arraigned on 17 February 1948 and pleaded not 
guilty to tha Specification and the Charge. While there is no doubt that 
accused was absent without leave for the period specified in the ap
proved f'indings it is also clear that more than two years had elapsed 
between the date of the initial absence (22 March 1945) and the date 
(17 Feb. 1948) on which accused was arraigned. 

Article of War 39 provides :in part that: 

lfExcept for desertion conmitted :in time of war, or for · 
mutiny or murder, no person subject to military law shall be 
liable to be tried or ptmished by a court-martial for any crime 
or offense rommitted more than two years before th1:1 arraignment 
of such person : 11 

Paragraph 87b, MCM, 1928, provides in part as follows: 

n* * * Where only so much of a finding of guilty ·of de
sertion as involves a finding of guilty of absence without 
leave is approved~ and it appears from the record that punish
ment for such absence is barr~d by A.W. 39, the reviewing au
thority should not consider any such absence as a basis ot 
punishment, although he may disapprove the sentence and order a 
rehear:ing. In this connection it should be remembered that 
absence without leave is not a continuing offense. 11 

' 
This precise question was decided in CM 217172, Rosenbaum, 11 BR 225, 

wllarein ·the Board of Review quoting the above-mentioned paragraph in the 
Manual for Cou:rts-Martial held the record of trial legally insufficient to 
support the sentence. See also CM 328217, Kulcsar.--~ 1.;arch 1948. The 
principle enunciated in these opinions is based upon the the-otly that as 

2 
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the action of the reviewing authority.which approved only so much of 
the findings of guilty as involved.. an offense which was barred by the 
Statute of Limitations, was taken after the trial had been completed, 
in the absence of accused and in a situation where he could not assert 
his rights, it would be mani.f'estly unfair to hold· that he had in any 
manner waived the pleading of the Statute of Limitations. · 

It follows that the reviewing authority, after he had approved 
only so much 0£ the findings· of guilty of desertion as involved a' 
finding of guilty of absence without leave, was without power to con
sider such absence as a basis of pllllisbment because punishment for 
such absence was barred by Article of War 39. As the accused was tried 
upon this single Specification, the record of trial is not le'gally 
sufficient to support the sentence. · 

4. For the reasons stated the Board· of Review is, .··therefore,- of 
the opinion that the record of trial is not legally sufficient to support 
the sentence. 

-----:;._-,<-J-----.----,...-+t:r--Judge Advocate 

"""'"---~i.;l\""-oi:,i'-':,,'-:=:,..---¥---,-,Judge Advocate 

_,.J,,.,~..S..~--\L,c::!:::'.:ld<~~~---'Judge Advocate 
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APR2 3 :~: 
JAGQ - CK 329581 lat Ind 

JAGO, Dept. of the .&.r,q, 'l'ashincton 25, D. c. 

TOa The Secreta17 ot the .11'17,T 

1. Herewith transmitted tor ;your act.ion tll3der :Article el 1'ar soi, 
as amendei by' tm aet ot 20 !neut 1937 (SO Stat. 725; 10 u.s.c. 
1522) and the act ot l A.ucuat 1942 (56 Sta~ 732~½:,.the record ot 
t.r1al in the cue ot Printe First ClaH Barl.87 (37069825); . 
lnliated Detf,clment, 40llth .Area s,n1ce 11Ait, Stats.cm Ccllp]..eMn1;1 
Fort; Sill, Oklahoaa. · 

2. I concur in the op:lDion of the !10&1'4 ot l.nin··and ree,men4 
that the .tind1nc• of cu:Ut;r and. the aentaoe ~ ncaW, that the _ 
acoused be released. trom the continemBJ1t adjqed bT the eentence ill 
this cas~ and that all riaht., priTilecH cd propert;r ot 11hicb the . 
accused hu been cleprind. by' Tirtue ot the thd1nCI' ot cullv lllld aen-
t.ence so T&cat.ed be restoNd. · 

:,. Inclo1ed 1B a tora ot action dHipN to o&n7 inw effect 
this recommendation should euch: utial ••t with .,.our appronl.. 

2 Incl.a 
l. Beoord ot Trial 
2. lorm .ot action 

( GCMO 1001 6 May 1948). 
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DEPA.'1.TI1lENT 'oF THE A.:l.1.IY . 
In the Office of The Jud0e Advocate General (107}

Hashineton 2.5, n.c. 
9 APR J~8

JAGH CM 329.58.5 

UNITED STATES ) llTH AW.BORNE DIVISION 
) 

v. ) Trial by G.C.M., convened at 
- ) APO 465, 26 February 1948. 

Technician .F.ifth--.G.rade 1/fAYNE P. ) Dishonorable discharge (sus
ROOERS (RA 16240924), 3rd Trans- ) pended) and confinement for 
portation Hiliiary Railway Service, ) three (3) years. United States 
APO 503. ) Disciplinary Barracks, Fort 

Leavemvorth, Kansas. 

OPINION of the BOARD OF REVI&'i 
HOTl'ENSTEIN, LYNCH and BRACK, Judge Advocates 

1. The record of trial in·the case of the soldier named above !)as 
been examined in the Office of The Judge Advocate General and there 
found legally sufficient to support the findings of guilty of Specifica-

. tionsl and 2 of Charge II and Charee II, and legal!ly sufficient to 
support only so much of the findings of cuilty of Specifications 1 and 
2, Charge I as involves findings of guilty of involuntary manslaughter, 
and legally sufficient to support the sentence. The record of trial has 
now been examined by the Board of Review and the Board submits this, · 
its opinion, to The Judge Advocate General. 

2. The accused wat3 tried upon the follov,ing Charges and Specifi
cations: 

CHARGE I: Violation of the 93d Article of 'Nar. 

Specification 1: In that Technician Fifth Grade Wayne P Rogers, 
3rd Transportation Military Railway Service, APO .503, did 
at or in the vicinity of Hakodate, Hokkaido, Japan on or 
about 29 November, 1947 willfully, feloniously, and unlaw
fully kill Hatsuyo Fuyita a Japanese female by striking her 
aqout t_he head and body with a motor vehicle. · 

Specifipation 2: In that Technician Fifth Grade Ylayne P Rogers, 
3rd Transportation l.Iilitary Railway Service,· AP() .503,;did · 
at or in the vicinity of Hakodate, Hokkaido, Japan on·or 
about 29 November, 1947 willi'ully, feloniously, and unlaw
fully kill Norimitsu !.!uramoto, a Japanese male by striking 
him about the head and body with a motor vehicle~ 

CHARGE II: Violation of the ·96th Article of War. 

http:A.:l.1.IY
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Specification 1: In that Technician Fifth Grade iiayne P Rogers, 
3rd Transportation 1rilitary Railway Service did at or in 

-the vicinity of Hakodate, Hokkaido, Japan on or about 29 
November, 194iwrongfu.ily drive a motor vehicle upon a 
public highway to wit: Tsuruoka-Cho Street, carelessly and 
heedlessly in wanton disregard of the safety of others. 

Specification 2: In that Technician Fifth Grade Wayne P Rogers, 
3rd Transportation Military Railway Service, A.PO 503, did 
at or in the vicinity of Hakodate, Hokkaido, Japan on or 
about 29 November, 1947 while operating a motor vehicle on 
a public highway, to wit: Tsu.ruoka-Cho Street, strike with 
a motor vehicle Heizo Sojiki, Japanese male causing bodily 
injury thereto and wrongfully failed to stop and give 
assistance and rnake his identity known. 

The accused pleaded not gullty to and v,as ·round guilty of the Charges . 
and Specifications. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due and to 
be confined at hard labor at such place as the reviewing authority may 
direct for a period of three years. No evidence of previous convictions 
was introduced. The reviewing authority approvecl the sentence, ordered 
it duly executed, but suspended the· execution of that portion thereof , 
adjudging dishonorable discharge until the soldier's release from con
finement. The United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, or such other place as the Secretary of the Anny may direct was 
designated as the place of confinement. fhe result of the trial was 
promulgated in General Court-Martial Orders No. 10, Headquarters 11th 
Airborne Division, .A.PO 468, dated 6 March 1948. 

3. The record of trial is legally sufficient to support the find
ings of guilty of Specifications land 2, Charge II, and Charge II, and 
the only question presented is whether the record is legally sufficient 
to support the finding of guilty of Specifications l and 2 of Charge I, 
alleging voluntary manslaughter. 

4. Evidence for the prosecution. 

·en the evening of 29 November 1947, at Hakodate, Japan, the accused, 
his commanding officer; Captain John L. Clark, and some enlisted members 
of accused's unit attended a Japanese party at the Wakamatsu Hotel. The 
party began at about 1800 hours (R 16,26; Deposition of Captain Clark). 
Food, beer, saki and Japanese Nikka whiskey were served and accused 
partook of the food and drink (R 18,26; Deposition of Captain Clark). 
Two jeeps were furnished by accused's unit for transporting members to 
the party. Accused drove one jeep which had a known defective headlight 
and Capta,in Clark drqve the other (R 24). At approximately 2100 hours, 

2 
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accused took orie of the soldiers from the party to the unit billets 
and stated that he was going to return to,the party. During this trip 
to the billets he was II speeding" and was thought to be "under the -
influence of liquor" (R 20). 

At about 2145 hours, a jeep with only one headlight., travelling 
on a street in Ha.kodate at a high rate of speed., estimated at from over 
50 to over 60 kilometers per hour., was observed by Japanese witnesses 
(R 7.,8.,11; Stipulation A). The street was dark due to a temporary, 
failure of the city lighting system (R 8.,15). The jeep struck anci 
killed Norimitsu Muramoto., one of three pedestrians on the.left side 
of the street and then swerved to the right and struck and killed 
Hatsuyo Fujita on the opposite side of the street (R 7.,8.,10; Stipula
tions A and B; Pros Ex 1 and 2). The jeep did not decrease its speed. 
Shortly thereafter., a jeep struck and injured a Japanese-national by 
the name of Sojiki on Tsuruoka-Cho Street., Hakodate, (R 11.,13.,J.4). 
The unit motor sergeant examined the jeep which had been driven by the 

, accused, pursuant to a call from Captain Clark at about 2230 hours, 29 
November and found that it had a bent windshield, hood and radiator 
grille (R 25). Accused was thereafter questioned by Captain Clark·and 
a Major Harris at approximately 0400 hours, 30 November 1947., and 
admitted he had struck a Japanese national on Clark Street (Deposition . 
of Captain Clark., p. 7,11). From a number of witnesses called successively, 
representing the several small military detachments in ihe city of Hakodate, 
it was adduced that all vehicles assigned to them were properly accounted 
for on the night of 29November 1947 and that none bore any marks of 
collision {R 27,28,29,30,31,32.,34,37,38). 

5. Evidence for the defense. 

, ., Accused, after having been warned of his rights., testified that a 
jeep was dispatched to him for recreation purposes at about 1700 hours 
on 29 November 1947. He arrived at the Wakama.tsu Hotel at about 1810 . · 
hours. At approximately 2030 hours several enlisted men requested that 
he take them back to their billets. After making this trip he returned 
to the hotel. Sometime later he left the hotel and while proceeding 
back to his billet, struck a Japanese national. He slowed down after the 
accident but did not stop because he was too scared. Accused indicated 
the scene of the accident on a map of Hakodate., and denied hitting more 
than one person. He admitted drinking three or four beers and one "snot" 
of saki at the party. He further stated that the vehicle he drove had 
one defective headlight., and that when it was.dispatched to him it did 

,not·have a dented hood or dented radiator grille. His maximum speed on 
this second trip from the hotel was 30 miles per hour (R 39,40). 

, 6. Under each of the Specif'ications in question, accused was 
charged with and was found guilty of 11will.fully., feloniou~ and unlawf'uliy" 



(llO) 

kill:mg a human being. 

The Manual for Courts-Martial, 1928, defines manslaughter as 
follows: 

nllanslaughter is unlawful homicide without malice afore
thought and. is either voluntary or involuntary. 

nvol'untary manslaughter is where- the act causing the death 
is committed in the heat, of sudden passion caused by provocation. 

11 Involuntacy manslaughter is homicide unintentionally caused 
in the commission of an unlawful act not amounting t9 a felony, 
not likely to endanger life, or by culpable negligence in perform
ing a lawful act, or in p~rforming an act required'by law. 11 (MCM, 
1928, par 149a) (Underscoring supplied). 

Voluntary manslaughter is intentional homicide and possesses all of 
the elements. of the crime of murder except that of ma.lice aforethought. 
Involuntary manslaughter, on the other hand, is unintentional homicide, 
which occurs in the commission of an unlawful act less than a felony and 
not likely to endanger life or by reason of culpable negligence ~ommitted 
in performing a lawful act. 

There can be no doubt that accused was charged with and found 
guilty of voluntary manslaughter since the word 11willfully11 appears as 
an allegation of each Specification. 

· Bouvier's Law Dictionary (Vol. 2, P• 3454) states that in an indict-
ment 11~illfully11 means intentionally. It implies that the act is done . 
knowingly and of stubborn purpose, but not with malice (State v. Swaim, 
2 s.E. 68). A willful act is one that is done knowingly and purposely, 
with the direct object in view of injuring another (Hazle v. Southern 
Pacific Company, 173 Fed 431). It is synonymous with intentionally, 
designedly, without lawful excuse, and, therefore, not accidentally. 
(Miller v. State, 130 Pac 813). · 

The evidence shows that accused while, under the influence en: 
intoxicating liquor, drove a motor vehicle at a :r:ate·of speed between 
JO and 40 miles per hour (50-60 kilometers per hour), and while so 
driving he struck two Japanese nationals who d~ed as a result of the 
injuries received. These deaths, therefore, resulted from his unlawful 
act of driving a motor vehicle ·in a culpably negligent manner while 
under the influence of intoxicating liquor. There is nothing in the 
record of trial indicating an intention or purpose to strike.the victims, 
nor is there any evidence present from which vvillfullness, as defined 
above, can be inferred. The element of willfullness necessary for a 
conviction of voluntary manslaughter being absent, .the record of trial 

4 
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with respect to the Specificgtiona of Charge I is legally sufficient 
to sustain only a finding of guilty of tne lesser included offense of 
involuntary manslaughter, which is a felonious and unlawful 'killing 
'Without the element of willfullness required for voluntary manslaughter
(CM 234896, Nieder, 21 BR 209) •. 

The sentence is within the maximum limit for involuntary man
slaughter (MCM, 1928, par 104£) and therefore legal. 

7. For the .foregoing reasons the Board of Review is of the 
opinion that the record of trial is legally sufficient to support 
only so much of the finding of guilty of Specification 11 Charge I, 
as finds that accused did, at the t:iJne and place alleged, feloniously 
and unlawfully k1ll one Hatsuy-o Fu;yita, a Japanete female, by striking 
her about the bead. and body with a motor vehicle and lega.l.ly sufficient 
to support only so much of the findings of guilty of Specification~, 
Charge I, as finds that accused did, at the time and place aJ.leged, 
feloniously and unlam'ully kill one Norimitsu Muramoto,. a Japanese 
male by striking him about the head and body with a motor vehicle, 
legally sufficient to support the finding of guilty of Charge I, · 
leg~ sufficient to support the findings of guilty of Specifications 
l and 2, Charge n, and Charge II, and the sentence. 

~~ cecr./, Judge Advocate 

\__J 
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JAGH CM .329585 1st Ind APR 21 lS{S 
JAGO, Dept. of the Army, Washington 25, D. c. 

TO: The Secretary of the Army 

l. Herevdth transmitted for your action under Article of War 
so½ as amended by the act of 20 August 19.37 (50 Stat. 724; 10 USC 
1522), is the record_Q_.f._~trtal in the case of Technician Fi.t'th Grade 
Wayne P. Rogers (RA 1S2409~4)~ 3rd Transportation Military Railway 
Service, APO 50.3. · 

2. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support only so much of the findings 
of guilty of Specifications land 2, Charge I, as finds the accused 
guilty of the Specifications except the word ltrll.M'ully,n legally 
sufficient to support the findings of guilty of Charge II and its 
Specifications and legally sufficient to support the. sentence. I 
concur in that opinion and for the reasons stated therein recommend 

. that so much of the findings of guilty of Speci~ications l and 2, 
Charge I, as involves findings of guilcy of the word "1villfully," 
in each Specification be vacated and that all rights, privileges and 
property of which accused has been deprived by virtue of the findings 
so vacated be restored• 

.3. Inclosed is a fonn of action designed to carry into effect 
this recommendation should such action meet wit~ your approval. 

2 Incls MAS H. GREEN 
l - Record of trial Major General 
2 - Form of action The Judge Advocate General 

---------. -----------------------( GCKO 1051 6 •ay 1948). 



D~ARTMENT OF THE ARMY (113)
In the Office of The Judge Advocate General 

· Washington 25, D. C. 

I 3 JUN 1948JAGH C)J 329.587 

U· NIT ED ,ST ATES ) HEAI)QUARTERS EIGHTH ARMY 
) 

v. ) Trial by G.C.M~, convened at APO 
). 343, 5-6 January 1948. Sipes: 

Private JOHN D. SIPES, JR., RA ) Confinement for six (6) months ·. 
13222019, Battery "A", Private ) and·forfeiture of $50.00 per 
ALBERT E. LITTLEJOHN, BA 15228674, ) month for a like period. Littlejohn: 
Battery "B" , and Private BOBBY C. ) Confinement for nine (9) days and 
PEMBERTON, RA. 14238292, Battery ) forfeiture of $7.50 of his pay. 
"B", all of 753rd Antiaircraft ) ·. Pemberton: Confinement for six 
Artillery Gun Battalion, .A.PO 503. ) (6) months and forfeiture of $50.00 

' ) . per month' for, a like period. The 
'. ) Eighth Army. ~ockade. · 

HOLDING by the BOARD OF REVIm 
HOTTENSTEIN, LYNCH, and BRACK, Judge Advocates. 

1. The record of joint trial in the case of the soldiers named 
above hasl:een examined in the ·office· of The Judge Advocate General and 
there found legally sufficient to support the sentences as to acpused 
Littlejohn and Pemberton; but legally.insufficient to support the 
sentence in part as·t~ accused Sipes. The record of trial has now been 
examined by the Board of Review and the Board holds the record of trial .. 
lega~ly sufficient to support the findings of guµty and the sentence. 

2. The accused Sipes wa·s' .tried· upon the following Charges and 
S~ecifications: · 

' CHARGE I: Violation of the 93d Article of War. 
. . 

Specification: (Finding of_not guilty). 
' ADDITIONAL CHA..~GE I: Violation of the 61st Article of War. 

Specification: In that Private John D. Sipes, Jr., Battery •A", 
753rd Antiaircraft Artillery Gun Battalion, .A.PO 503, did, 
without proper leave, absent h:iJnself from his organization 
at·Tomioka Seaplane Base, Honshu, Japan, from about 3 
November 1947 to about 10 November 1947. 

ADDITIONAL- CHARGE Il: Violation of the 96th Article of War. 

Specification 1: In that Private John'l). Sipes, Jr., Battery
' · "A", 753rd Antiai~raft Artillery Gull Battalion, A.PO 503, 



having been restricted for medical purposes to the 753rd 
Antiaircraft Artillery Gun Battalion Area, did, at Tomioka,, 
Honshu, Japan, on or about 3 Novem.ber 1947, break said 
medical restriction, by going beyond the limits thereof. 

Accused Sipes pleaded not guilty to Charge I and its Specification, 
guilty to Additional Charge I and its Specification, _and not guilty to 
Additional Charg~ II and its Specification. He was found not guilty of 

. Charge I and its Specification and guilty or Additional· Charges I and 
II and the Specifications thereunder.· He was sentenced to be confined 
at hara labor at such place as the reviewing authority may direct for a 

· period or six months and to forfeit $50.00 per month for a like period. 
Sentence was adjudged on 6 January 1948. The reviewing.authority approved 
the sentence, ordered it duly executed, and designated The Eighth Army 
Stockade, APO 343, as the place or confinement. The result of trial was 
promulgated by General Court-Martial Orders No. 29, Headquarters ·Eighth 
A.rrrry; q.a.ted 28 February 1948. · 

3. Accused Sipe's was found guilty of _absence without leave for a 
period of seven days and of a -breach of ttmedical" restriction. The 
record of trial is legally sufficient to support the findings of guilty 
of each offense and the only question requiring consideration is the 
legality of the sentence. Both offenses were but different aspects or 
the same act and thus the -maximum limit of punishment is governed by the 
punishment prescribed for the most serious offense {par Boa, 1CM, 1928). 
Since the accused Sipes was sentenced to confinement at hard labor for 
six mopths and forfeiture of $50 per month for a like period,· it becomes 
necessary to determine whether the punishment thus'adjudged is within· 
the authorized limit of punishment prescribed for either offense of. 
which he was convicted. ' 

The maximum punishment authorized for absence without leave for 
seven days is limited to confinement at hard labo~ for 21 days and 
forfeiture .of 14 days·pay (par 104c, lCM, 1928, p.97) and obviously it 
does not legally sustain the sentence adjudged.· Therefore, it remains 
to be determined whether the offense of breach' of "medical" restriction 
constitutes the more serious offense and legally supports th~ sentence•. 

The Table of Maximum Punishments, Manual for Courts-Martial, provides 
a maximum punishment of confinement at hard labor.for one month and for
feiture of two-thirds of one month's pay for a "Breach of Restriction 
(other than quarantine) to command, quarters, station, or camp." (par 104c, 
1CM, 1928, p.100). However, since the offense of "breach of quarantine" -
is expressly excluded from the foregoing authorized limit of punishment, 
and in view of the nature of the offense here charged, i.e., breach of 
'medical" restriction, it must be decided whether the instant offense 
constitutes a "breach of quarantine,11 within the exception to the fore-
going limit of punishment and whether, as such, it supports the sentence 
adjudged. For this purpose, only so much of the evidence as pertains to 
the Specification of Additional Charge II will ,be .summarized. 
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· 4. Captain John F. Fulton, battalion surg·eon for the 753rd AAA 
Gun Battalion, identified the accused Sipes and testified in pertinent 
part as follows: ·0n or about the 28th of August the accus.ed was sent 
to.the hospital for observation for venereal disease. On 8 September 
witness placed accused on a 30 day ~~striction. During those JO days, 
accused vras sent to the medical clinic at the 155th Station Hospital 

.for consultation. He failed to return to the·dispensary after the 
consultation. The next morning the witness exaniined accused again and 
found that the symptoms of his venereal _disease had been very JIJUCh 
aggravated by his drinking alcoholic beverages the previous night. At 
that time witness told the accused that due to his behavior the previous 
night his disease·had-been aggravated and that he (witness) was extend
ing his (accused's) medical restriction from 30 days to a maximum of 90 
days •. Accused's medical restriction extended ij.o the 6th or 7th of J 

December (R 56-57). Witness never released _accused from this medical 
restriction (R 59). He further testified that under'Army Regulations 
when a medical efficer finds symptoms that a soldier has contracted 
venereal disease he is required to place the soldier in medical restric
tion for a minimum of JO days. In the event of a recurrence or aggrava
tion of the symptoms, the medical officer may extend that restriction to 
60 or 9o·days, depending on whether or not the case is severe enough to 
warrant it (R 57). "Medical restriction means that the man is restricted 
to the battalion insofar as off-duty hours. He may pull his regular duty 
outside of the battalion. It also included abstinence from alcohol, 
coffee, coca-cola, pepsi-colas. The idea in keeping him in the battalion 
is to keep him from contacting anybody else." (R 59). •During the period 
of a medical restriction the soldier is examined periodically and at the 
end of the period, if no further symptoms of the disease are found, the 
man is notified and released from his restriction (R 58-59). 

Sergeant Warren Johns, administrative clerk in the 753rd. AAA Gun 
Battalion Dispensary, testified that among his.duties in the medical 
department he maintains the records·pertaining to individuals placed 
in medical restriction and assists Captain Fulton in regard to the 
records. ·Sometime during the month immediately·preceding 6 November 
1947, witness saw the accused in the battalion dispensary and heard 
Captairi Fulton (battalion medical officer) tell accused·that his medical' 
restriction was extended for a period of 90 days retroactive from the 
date of his present restriction. That restriction was due to be terminated 
on the 7th of December. After the added restriction was placed on accused 
no part of it was ever lifted (R 61-64). · 

Second Lieutenant Robert V. Kane,'testified that he was officer in 
charge of the rehabilitation camp; 753rd AAA Gun Battalion (R 43,49). 
All personnel in that camp were soldiers who had contracted venereal 
disease and who were under medical restriction. They were under this 
restriction as long as they were in the camp, i.e., from the time they 
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were placed in the camp until they were ordered by the medical officer 
to be released from the camp. A medical restriction consists of a 
restriction to the camp.' I:f' a man was in that camp he was automatically 
under medical restriction (R 48-50). 

Accused Sipes went AWOL from,his'organization on 3 November 1947 
(Pros Ex 8). 

' 
5. After being fully advised of his rights as a witness, accused 

elected to remain silent and no evidence pertinent to the Specificat~on 
of Charge II was adduced by the defense. · 

6. As to the charge of a breach. of medical restriction, as 1 laid 
in the Specification of Additional Charge·Il against the accused Sipes, 
the.evidence shows that on·8 September 1947, he was placed innedical 
restriction at the 753rd AAA.Gun Battalion Rehabilitation Camp.(A special 
camp area instituted for quarantine of venereal disease pati~nts) by the 
battalion medical officer because of a venereal.disease infection. Some
time within the normal 30 day restricted period, accused vras reexamined 
and it was found that his affliction was ·aggra.;vated due;' to his imprudent 
consumption of alcohol. Consequently Captain Fulton, the battalion 
medical.officer, extended the period of restriction to the maximum 90 
days, as authorized by official army directives and imparted this order 
directly to the accused. Therefore, dn 3 November 1947, the accused was 
in medical restriction and was well aware of his status•. When accused 
went AWOL on the same day, he thereby committed the breach of the medical 
restriction as alleged. 

It is the opinion of the Board of Review that under the circumstances 
ot this case, the nature of·the medical restriction as alleged and proven, 
is in fact one of quarantine rather.than one of ordinary restriction to 
command, quarters, station, or camp. The evidence adduced shows con
clusively that the primary purpose of the camp to which accused was 
restricted was to prevent the spread of venereal disease and reinfection 
of the-patient in accordance with the following provisions of Army Regula-
tions and directives·: ' 

Paragraph 3, Army RegulatiOJls 40-210, 25 April 1945, Establishment 
of quarantine.-- · 

Ila. How and when established.--Quarantine measures Will be 
instituted as directed by the commanding officer upon recommenda
tion of the surgeon. In the control of most communicable diseases 
all quarantme measures may be dispensed with, ·reliance being 
placed upon careful physical inspections conducted at intervals 
to insure detection of cases in their incipiency.· Ab~olute 
quarantine of large bodies of troops or of entire stations will 
be instituted only under the most unusual circumstances. The 
applicable quarantine measures will be found in the sections deal
ing with specific diseases." 
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Paragrapl1 23, Army Regulations 40-210, Chang~ 6, Special preventive 
measures.--

11 g. Medical c&re.--Every known case of venereal disease will be 
promptly treated. Individuals in the infectious stages of a 

·venereal disease may be either hospitalized or treated on an out
patient or duty status. Commanding officers will assure that 
all cases treated without hospitalization are restricted to the 

· post until noninfectious. * * *·" 
War Department Circular No. 227, 20 August 1947, Section IV - · 

Venereal Disease Control. - 1 •. Command responsibility. 

11 b. Commanders will-* * -t- ' 

(5) Restrict military personnel infected with venereal 
disease to the unit areas for a minimum of 30 days, 
and, on recommendation of the surgeon, up to 90 days 
·after the completion of treatment in order to diminish 
the chance of relapse or early reinfection and to 
insure, in the case of gonorrhea, that a coexisting 
syphilitic infection has not.been masked by the treat
ment for gonorrhea•. Individuals infected with venereal 
disease will not be evacuated to the zone of interior 
until 30 days have elapsed following completion of 
treatment. Exceptions to this working quarantine may 
be m,ade only for medical reasons and when extreme hard
ships.will result." (Emphasis supplied) 

\ 

Although ncit directly shown by the evidence,. the Staff Judge Advocate, _ 
_in his review of the instant case, indicates that the court was undoubtedly 
aware and took judicial notice of pa,i,agraph 3 of Circular 41, General 
Headquarters, Far East Command, dated 17 April 1947., providing for the 
restriction of venereal disease patients to their areas., or specially 
constituted rehabilitation centers; for 30 or 90 day periods., according 
to the recommendation of the.sUrgeon. Thus, while it.appears that the 

· policy and method of control of this connnunicable disease was a matter 
of common knowledge among the personnel in the command, the evidence is 

· otherwise sufficient· to show that a special camp was provided .into which 
venereal disease patients were restricted and segregated from uninfected 
troops and that the nature and purpose of the restriction was carefully 
explained to the restricted troops by the camp commander. There is no 

. •. doubt that the accused was well aware of .the nature of the medical 
restriction 'imposed upon him., and therefore, a breach of that restriction 
was tantamount to a breach of quarantine. Because of the vital importance 
of regulations governing the general welfare and health of troops by which 
the type· of restriction., here alleged, was imposed, and the serious 
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consequences which were likely to follmv upon breach of such restric
tion, it is obvious that such a breach constitutes a more serious 
offens~ than that described in paragraph 104c, 1,fanual for Courts-

.1Iartial as a "breach of restriction to command, quarters, station, or 
camp~" B-J virtue of the express exception of the offense of breach of 
quarantine from the punishment prescribed for the latter offense, it is 
quite obvious that the measure of punishment contemplated for an offense 
of breach of quarant~ne should be greater, althou~h none is therein 
specifically provided. HO\'rever, while no specific punishment is pre
scribed for the offense in question in the Table of Maximum Punishments 
(par 104c, J;iChl, 1928), the maximum liinit of punishment therein prescribed 
for any Included offense or 0 f6r any closely related offense may be 
applied (tr:M, supra).- Under the circumstances here presented it is 
the opinion of the Board of Review that since the breach in question 
was in effect a violation of an order of accused's superior officer 
.issued pursuant to standing Army Regulations and directives (See III 
Bull JAG, Feb '44, p.84), it is thereby closely related to and punish
able as the offense of "Failing to obey·the law'i'ul order of a superior 
officer," in violation of Article of War 96, for which punish."ll.ent. 
involving confinement at hard labor not to exceed six months and for
feiture of two-thirds pay for a like period is prescribed. 

7. For the reasons stated ·the Board of Review holds that the 
record of trial is legally sufficient to support the findinGs of guilty 
and the sentence as to the accused Sipes. · 

On [eate------------, Judge Advocate 

~u:lr . • , Judge Advocate 

cf"vl,4tJ.d. Judge Advocate 

JAGH' CM 329587 1st Ind 

Board of Review No. 1, JAGO, Department of the A:m:y ·2 3 .JUN 1948 

TO: The Judge Advocate General. 

For his information. 

of Review No. l 
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DEPARTMENT OF TBE ARMY 
In the Office o:f The Judge Advocate General 

Washington 25,' D. c. 

JAGN-CM 32961.5 

UNITEDSTATES ) FIRST U. S. INFANTRY DIVISION 
) 

v. ) Trial by G.C .M., convened at 
) Bad Tolz, Germany, 20 January 

Private CARROLL C. JONES ) 1948. Dishonorable discharge 
(34988904), Js t Signal ) aIXi confinement for three (3) 
Company, Signal Corps •. ) years. Di. sciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board o:t Review. 

2. The accused was tried upon the follold.ng Charge and Speci.
fications: 

CHARGE:- Violation of the 96th Article of War. 

Specification 1: In that Private Carroll c. Jones, then 
, Technician Fifth Grade, 1st Signd Company., did, at 

or near Bad Tolz, Germany, on or about 7 September 
1947., will:ful.ly., feloniously and unlawfully cause to 
be destroyed., before delivery to the persons to whom 
they were directed, about ten (10) letters, which said 

· letters had been in an authorized depository fbr mail 
matter, to wit, an Army Post Office, and which letters 
were entrusted to the said Pri.vate Carroll c. Jones, 
then Technician :Fifth Grade, as mail clerk 1st Signal 
Company. 

Specification 2: In that Private Carroll C. Jones, then 
Technician F.ifth Grade, 1st Signal Company, did, on 
or about 30 August 1947, at or near Bad Tolz, Germany., 

will.fully., feloniously and unlawfully secrete, before 
they had been delivered to the parsons to whom they 
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were directed, about ten (10) letters which had been 
r in an authorized depository .for mail matter, to wit, 

an Army Post Office, and which were entrusted to tha 
said Private Carroll c. Jones, then Technician Fifth 
Grade, as mail clerk, 1st Signal Company. 

He pleaded not guilty to both Specifications and too Charge. He was 
found guilty of Specification 1 of the ·charge "except the words 1an 
Army Post Office,' substituting therefor the words 1 an U.S. Anny 
Unit !ilail Room,' of the excepted words Not _Guilty, ·and of the substi
tuted words, Guilty"; guilty of S:r,ecification 2 of the Charge "except 
the words I an Army Post Office; 1 substituting therefor the words I an 
u. s. Army Unit Mail Room, 1 of the excepted words Not Guilty, and of 
the substituted words,· Guiltyn; and gui.lty of the Charge. He was sen
tenced to be dishonorably discharged the service, to forfeit all pay 

.and allowances due or to become due, and to be confined at hard labor 
for three years. The reviewing 'authority approved the sentence, desig
nated the Branch United States Ili.sciplinary Barracks, Fort Hancock, New 
Jersey, as the place of confinement, and forwarded the record of trial 
for action pursuant to Article of War 50½. · 

3. The record of trial is legally sufficient to support the findings 
and the only question to be here discussed is the legal sufficiency of 
the record to support the sentence. Evidence will be summarized on]q 
to the extent necessary to clarify such legal discussion. 

4. Accused is charged, in two separate Specifications, with secreting 
{Spec. 2) and later destroying {Spec. l) certain described "letters" as 
otherwise alleged. The evidence indicates that the letters were secreted 
by the ace.used to avoid their detection by inspectors, and that the destruction 
of the same letters was directed by the accused as an added precautionary 
measure in the accomplishment of his original and continuing nefarious 
purpose. While it might conceivably be argued to the contrary we are of 
the opinion that these performances of accused, affecting the same pro-
perty., actuated by the same intent, and accomplished for the sane ultimate 
purpose, must be considered., in fixing the proper applicable punishment., 
as but separate aspects of a single continuing act {par. SO~ MCM, 1928; 
CM 313544, Carson 63 BR 13?). 

5. Paragraph 104£.., MCM, 1928, reads in part as follows: 

11 The punishment stated opposite each offense listed 
in the table below is hereby- prescribed as the maxi
mum limit of punishment for that offense., for a:ny 
included offense if n;ot so listed and for any of
fense closely related to either, if not so listed." 

The offense as variously described in the Specifications of which ac
cused has been found guilty is not expressly listed in the table of 
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maximum punishments (par. 104.£, MCJia, 1928). Neither does it appear to 
be 11 included11 in any offense which is there listed. However, it does 
appear to be "closely related11 to the offense of embezzlement, which is 
listed in the table, ..nd which is defined in the Marmal for Courts-1..11artial 
as "the fraudulent appropriation of property by a person to whom it has 
been intrusted or into whose hands it has lawfully come" (par. 14911, 
i'lCM, 1928; see CIJ 234468, Rhea, 20 BR 404). Since the value of the letters 
in this case was not alleged we are of the opinion that while there was 
sufficient evidence before the court from which it could infer some 
value such finding must be limited in all respects to· a finding of 
some value not more than twenty dollars. The maxillllnn punishment 
authorized by law for the offense of embezzlement "of property of a 
value of $20.00 or less11 is dishonorable discharge, forfeiture of all 
pay and allowances due or to become due and confinement at hard labor 
for six months (par. 104£., MCM, 1928). We conclude that so much of 
the sentence of accused as is in excess of that amount is unauthorized 
and illegal (See CM 205475, Kelly, 8.BR 19J). 

6. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty but le
gally sufficient to support only so much of the sentence as provides 
for dishonorable discharge, forfeiture of all pay and allowances due 
or to become due and confinement at bard labor for six months. 

"";._,,r-~~dge Advocate. 
~ 
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JA.GN-cll 329615 1st Ind 
JAGO, D:ipt. of the Army, Washington 25, D. C. 
TO: Commanding General, First U. S. Infantry Di.vision, APO 1, 

c/o Postmaster, New York, N. Y. 

1. In the case of Private Carroll c. Jones (34988904); 1st 
Signal Company, Signal Corps, I concur in the foregoing holding by 
the Board of Review and for the reasons therein stated recommend · 
that only so much of the sentence be approved as involves dishonorable 
discharge, forfeit all pay am allowances due or to become due and 
con.t'inament at hard labor for six months. Upon taking such action 
you will have authority to order the execution of the sentence. 

2. When copies of the published order in this case are for
warded to this office they should be accanpani.ed by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file number of the record in brackets 
at the end of the published order, as follows: 

(CM 329615). 

1 Incl 
Record of 

I 
/ 

THOMAS H. GREEN 
Major General 
The Judge Advocate General· 
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,---. DEPARTMENT OF THE ARMY ,,-~, 
In t.._/ Office of The Judge Advocate ct..:....ara.1. 

Washington, D.C. ' (123) 

2 APR 1948 
JAGQ - Oil: 329621 

UNITED STATES ) UNITED STATES CONSTABULARY 
) 

v. ) Trial by G.C.M., convened at 
) Wetzlar, German;y,10Private 'WHITMAN G. SNYDER December 1947 •. Dishonorable(RA 12251489), 552d discharge and confinementOrdnance Tank Maintenance for one (1) year. UnitedCompany. States Disciplinary BaITacks.l 

HOIDING by the BOARD OF REvlEw 
JOHNSON, BAUGHN and KANE, Judge ·Advoca"Ma 

l. The Board of Review has examined the record 0£ trial in the case 
of the soldier named above. 

2. The accused was tried upon the .following Charge and Specifications: 

CHARGE: Violation of the 93rd Article of War. 

Specification l: In that Private 'Whitman G. Snyder, 552nd 
Ordnance Tanlc .Maintenance Company, did, at Loh.felden, 
Germ.any, on or about OJ.00 hours, 16 October 1947, with 
intent to do her bodily harm, .commit an assault upon Frau 
Anna Siebert, German Civilian, by~ and felon-

, iousl.y striking her in the face with his fist, twisting 
her right arm, tripping her "flitb. his .foot, causing her to 
fall to the ground, am gr~bbing her mouth with his hand. 

Specif'ication 2: (Disapproved by the reviewing authority). 

He pleaded not guilty to the Charge and Specifications. 1 He was found guilty 
of Specif'ication l, exc~pt the words "tripping her with his foot, causing 
her to fall to the ground," guilty- of Specification 2 and of the Charge. 
Evidence of t'WQ ~evious convictions was introduced. He was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances due 
or to become due, and to be confi.p.ed at hard labor for one yea-. The re
viewing authority disapproved the finding of guilty- o! Specification 2 o! 
the Charge, approved the sentence, designated the Branch United States Disci
pl.ina:ry Barracks, Fort Hancock, New Jersey, as the place of con:f':lnement and 

. forwarded ·the record of trial for action under .Article of War 50½. 
3. Evidence tor the Prosecution. 

Frau Anna Siebert testified that she knows the accused wb:> is in 
the military serTice (R 5). On 16 October at appronmate:cy- 0100 hours 
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accused ca.IOO to her house and said "open the door" and later "open the 
window''. She refused arxi accused broke a window. She requested him and 
his companion to leave but accused refused and began to climb in the 
window, "grabbed" her arm and tw.i.sted it (R 5, 6). 'Nitness had her small 
baby in her arms and accused told her to put the baby on the bed. 'When 
she refused accused struck her in the mouth with his fist. He struck at 
her again and hit the baby. She took her baby and ran for help. Accused 
pursued her and she was struck aga:in and fell to the ground. She II got 
up" and accused "grabbed" her and the baby on their mouths because she was 
crying £or help. Accused asked his canpanion to talce the baby and he tried 
to push witness upon the grass (R 6). Accused had been to witness• house 
about eight deys before this incident with another girl. He was never at 
her house alone. He was not invited to her house on the night the inci
dent occurred (R 7). 

Fraulein .Annaliese Siebert, thirteen year old daughter 0£ Frau 
Siebert, testif'ied that she lmows the accused. That on the night of October 
16 he broke a window pane in her house and climbed in the window. Accused 
twisted her mother's arm, hit her in the face and struck the baby on the 
.forehead. Her mother then took the baby, ran outsid~ and cried !or help. 

4. Evidence for the Defense. 

Accused after be:ing warned of his rights testified that.he lmows Frau 
Anna Siebert and had been to her house once 1d.th another girl and once by 
himself. On the nig?:lt he was there al.ens he stayed with Frau Siebert. 

5. The o~ question fo:r consideration by the Board of Review is 
'Whether the competent evidence supports the finding that accused committed 
the assault •with· intent to do bodily harm". Except for the ccnclusion o.f 
Fraulein Siebert that the baby was 11 lmocked unconscious" the record does 
not show that the action of accused in twisting Frau Siebert• s arm and 
striking her in the mouth caused any injuries llhatever. The victim was not 
knocked from her feet by the blow. The record is entirely silent on the 
.f.'orce w1th which the blow was struck. It must be concluded that the evi
denc.e proved on~ a simple assault mi battery in violation o.f.' Article o.f 
War 96, and was insufficient to prove that the assault was committed with 
the specilic requisite intent to do bodily hann. It has been held that 
a blow with the fist causing a nose bleed will not justify a conviction ot 
assailt with intent to do bodily- harm, CU 2942.38, ~ et !1, 19 BR (ETO) 
rr,, nor 1d.ll a blow which splits the victim's lip (CM 229.366., Long• 17 BR 
125:, 11 Bull. JAD 99)(CM (ETO) 1690 Armijo, 5 BR (ETO) 22.3)). In the 
latest case on this subject, CM .32"5707, Moyer (August 1947) in 11hich acoused 
grabbed a woman and throw her to the ground., tried to pull dovm her pants, 
clasped his hand over the victim's mouth and pressed her in the eye, causing 
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her eye to become swollen, the Board held that the assault therein com
mitted did not constitute assault with intent to do bodily harm. 

In CM 294238, ~et&, supra, the Board of Review said: 

"Except for the nosebleed suffered by Gillette the record 
does not show that the blows caused any injuries. None of the 
victims was knocked down. The record is entirely silent on 
the force with 'Which the blows were struck. It must be con
cluded that the evidence proved only assault and battery on 
each of the persons named in the specifications and was in
sufficient to prove that any o:t the assaults was conmitted with 
the requisite specific intent to do bodily harm. A nosebleed 
of unkno'Wil severity, ld.thout more, is insufficient to prove 
that the blow or blows with the fist that caused it nre struck • 

..,. . w:Lth such force as to justify the inference that they nre 
struck with intent to do bodily harm (CM 229366, II Bull. JAJJ 
99; CM ETO 1177, Combass; CM ET0 1690, Armijo; CM 2389701 
Hendley, 25 B.R. l)." 

So in the instant case there is no sholl:l.ng of injury to the victim, 
no threats or staten:mits indicating intent to do bod.Lcy ham atd no ·evi
dence of the nature, extent and force applied in the assault. It follows 
that the decision in this case is governed by the principles enunciated 
in the~ case~- The offense of assault and battery is, how
ever, established by the evidence adduced (CM 229366, Long, supra; CM 
238970, Hendley, 25 BR l). 

6. For the reasons stated the Board o:t Review holds the record of 
trial legally suf'!icient to support only so much of the findings o:t 
gullty as involves a finding that accused did at the time and place and 
in the manner alleged in the specification conmi.t an assault and battery 
on the person named therein in violation of Article o:£ War 96 and legally 
sufficient to support only so much of the sentence as provides for con
finement at hard labor for six months and fori'eiture o:t two-thirds pay 
per month :tor a like period. 

/>-o. () (' ~) .
t6!f.1~p ,judge Advocat.l 

~.....~~.-..--....;..;:~.;.,:;.;:;--,i,.·_;l_·~......-~Judge .Advocate 

_ __.___.....,......,......_______,Judge .Advocate 
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JAGQ CM 329621 1st Ind 

JAGO., Dept. of the Army, Washington 25, D. C. 2 April 1948 

TO: Commanding General., United States Constabulary, APO 46, c/o Post
master, New Yorl:, New York. 

1. In the case of Private Vlhit:nun G. Snyder (RA. 12251489), 552d 
Ordnance Tanlc Mainten~ce Company, I concur in the foregoing holding by 
the Board of Review and recoimnend that only so much of the findings of 
guilty of the Charge and Specification 1 thereunder be approved as in
volves findings that accused did at the time and place and in the ~n."lcr 
found collll'lit an assault upon the person named., in violation of Article 
of '\'Tar 96., and that only so much of the sentence be approved as involves 
confinement at he.rd labor for six months and forfeiture of two-thirds 
pay per month for a like period. Upon taking such action you will .have 
authority to order execution of the sentence as thus modified. 

I 
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DEPARTMENT OF '!HE AfVlY 
In the Office of The Judge Advocate General (127) 

Washington, D. c. 

5 APR 1948 

JAGQ - CM 329635 

UNITED STATES ) PHilIPPINES-RYUKYUS COMMAND 
) 

v. ) Trial by G.c.M., convened at 
) Ca:ip Angeles, PHILRYCOM, 

Privates First Class ) APO 74. AU: Dishonorable 
J'()LICARPIO MEJIA (10323766), ) discharge and confinement 
DEMETRIO PORQUES (10:317121), ) for two (2) years. PHILRYCOY 
ALEJANDRO :MOJICA (10313691) Stockade, General Prisaier 
and Privates NARCISO ~ Branch. 
SORIANO (l.0313637) and ) 
BENITO C. PANGANIBAN ) 
(103240JJ), all of Company ) 
H, 57th Infantry Regiment (!6). ) 

HOIDING by the BOARD OF REVIEW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

l. The record of trial in the case of the soldiers named above has 
been examined by the Board of Review. 

2. The accused were tried upon the following Charge and Specifica
ti011s: 

CHARGE: Violation ot the 83rd Article ot War. 

Specification: In that Private Benito c. Panganiban, Private 
Narciso Soriano, Private First Class Alejandro Mojica, 
Private First Class D9Illetrio Porques, and Private First 
Class Policarpio l4ejia, all o! Ccnpan;y "H", 57th Infantry 
Regiment (Philippine Scouts), acting joint]J" and ·1n pui
suanca ot a common intent, did, at PhillppineB-Icyukyus Com
niand Quartermaster Depot (AFO 900), on or about 8 
September 1947, irillfulJ.Jr suffer eighteen (18) bales ot 
clothing ot the value of over f'itty dollars ($50.00), 

· military property belonging to the United States, to be 
lfl'Ongf'~ disposed o:t by- allowing unauthorized civilians 
to can-y awa::, said property. 

Each accused pleaded not guilty to, and was found guilty of, the Charge 
and Specification. Each accused ,vas sentenced to be dishonorably dis
charged the service, to forfeit all pay and allowances due or to become 
due, and to be cai!ined at hard labor !or two (2) years. The reviewing 
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authority approved the sentence· as. to each accused., designated the 
O'Donnell Division., P.hilrycom Stockade, Gemral Prisoner Branch, All() 
613, or els8llhere as the Secretary of the Army may direct., as the 
place ot confinement as to each accused, and forwarded the record ot 
trial for·action under Article of War so½. 

3. The evidence shows that during the night of 8-9 September 1947 
eighteen (18) bales of khaki cotton trousers., property of the United 
States f'Urnished am intended tor the military service, value in exce..ss 
of fifty ($50.00) dollars., 118re removed from Warehouse No. 4, Quartel"-
master Depot A.P.o. 900 (R 6-ll., 20.; Pros. Exs. l., 2). The eighteen 
bales of clothing nre discovered missing at approximately 0745 on the 
morning of 9 Septeni:>er 1947 (R 10). A lock on the warehouse door had 
been broken and abrut twenty-five or thirty yards from this door a hole 
had been cut in both the ilmer and the outer barbed wire fences sur
rotmding the warehouse area (R 9, 12, 13.; Pros. Ex. 3). Sentry posts 
13., 14, 15, 16., and 17; each being approximately one hundred and fifty 
(150) yards in lsngth, extended along Warehouses l to 9 inclusive., in
side of the barbed wire inclosure (R 14.; Pros. Ex. J). There were· 
electric light• on the warehouses and lights located around the fence line 
illuminating the fence area (R 1,3) • 

None of the five accused was connected with the taking except through 
his voluntary" statement made to securiv personnel of the Fhilryeom 
Quartermaster Depot., A.P.o. 900 (R 16-20; Pros. Exs. 4., 5., 6., 7., 8). 
Accused Panganiban {fonner:1¥ Technical Sergeant) as Sergeant of the Guard 
between the hours 2000 to 2400., 8 September 1947., and accused Soriano., 
Mojica and Mejia, as guards on posts 15., 17 and 14 resp,ctive:1¥ during the 
same period., admitted their prior knowledge and complicity' in the 
transaction whereby civilians were allowed to enter the premises and ,m
lalltul.17 carry nay the property in return for money paid to accused 
Panganiban on behalf of the military personnel involved. Accused Porques 
in his statement admitted being a guard on post number lJ during the same 
p,riod and receiving the swn of thirty ff 30.00) pesos from the Sergeant 
ol the Guard on the following dq but he denied knowing in advance that 
the theft was to take place or, any knowledge thereof while the property 
was· being removed. Pertinent parts of his statement are as tollOl'#S: 

•Q - Please state on your own ll'Ords exact:cy what happened on 
your post during your tour o:t duty? 

A - Whils I was walking on my post I reached Post /141, the 
end of my post. The sentry of that post told me about 
civilians having entsNd the depot. But I didn't see them. 
The following moming the sentry at post #41 told the Sgt. 
of the guard that the sentry at post #JJ knew about the 
civilians having entered the. depot., So that said Sgt. 
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110uld share the sentry at post #JJ, 11:i. th the money he 
got from the civilians. Consequently the Sgt of the 
guard gave me thirty pesos (f.30.00) at the Co. "lilt 
latrine. I tried to return the money to the Sgt. but 
he ran awe::,. So I kept the money. 

Q - lfas it not a fact that the getting inside ot the depot 
and subseqµen~ the giving of the money b;r the 
civilians to the Sgt. of the guard and the other sentries 
involved the success of bringing outside the depot 
nineteen (19) bal.81 of clothes? . 

A - 'What I heard only was that some civilians got inside the 
depot. 

Q - Was it JX>t a fact the Sgt. of the guard told you that 
(1'30.00) he gave you was your share in the money the 
civilians gave to the Sgt. of the guard for entering the 
depot and getting US Army properties? 

A - No, he did not ss:., anything. 

Q - 'What did he tell you then? 
A. - He said what did the sentry et Post #41 tell ·you. 

Q - 'What did you eay? . , 
A - I said nothing • .And imnediately he got (PJO.oo) from his 

. poclcet and handed it over to me. I refused to get it but 
he put it in 'llf3' pocket. 

* * * 
Q - If that is not true, ,my did you not see the Sgt; or the 

guard about the money again or report it to the higher 
officials 1.f' 70u did not approve the giving the mone7 to 
you? 

A - Because the Sgt. of the guard told me to keep the mone7 and 
not to reTeal the secret. · 

Q - Jnd you kept the mone7 because or that statement! 
A - Yes. 

Q - And you said about Secret. Yahat 1s that secret· abou:t,? 
A - T.b.e Sgt. said that the secret is about the revealati.on which 

the sentr,- of Post #41 told.me. 
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Q - Was the reve1lation about the civilians having succeeded 
in having US Arm;f propert7 .trom the depot? 

A. - Yes.• {~s ~ 8, pp l and 2). 

After having been .f'u1ly. advised of their rights by the law member 
each of the five (5) accuaed elected to remain silent (R 21). 

4. The record of trial is lagall7 sufficient to support the find
ings and the sentence as to each of accused Panganiban, Soriano, Mojica 
and Mejia. The only question presented by the record concerns the le
galitu of the findings or gulltu and the sentence of accused Porques. 

In the case or all five or the accused, the findings· or guilty are 
dependent upon their resp,ctive statements to securit,r officials of the 
Quartermaster Depot. In the case of accused Porquas, however, examination 
and an~sis of his statanent fails to show BD.1 connection with the actual 
perpetration of the ottense or with eny- preconceived criminal plan or · 
des~ relating thereto. The only admission contained in the statement 
of this accused coonecting him with commission of the offense in point of 
~ is that he was on guard on Post 13 between 2000 and 2400 hours on the 
night in question. With reference to his subsequent admission therein 
that the sentry on Poat Number 4l told him during his tour of guard duty 
" ... about civilians having entered the depot", there is a patent am
biguitf as to llhether thJ civilians bad been in the depot- or weN actually 
in the depot at that time. Only in the latter event could the accused con
ceivably be chargeable with willi'~ suffering Government property to be 
-.rongtully disposed of in the manner alleged. Acceptance of the con
struction last mentioned 110uld be tantamoimt to resolving a serious doubt 
against this accused and muld accordingly violate wll established concepts 
and principles of our criminal jurisprudence. Thus it is evident that 
accused Porques, 1lbo bad no advance notice of the theft, or contemporaneous 
knowledge thereof and no trespass to property having been eommitted on 
or reasonably near his post, was not guilty as a principal within the con
templation o:r Title 18, Section 5501 United States Code, page 1602, which 
provides: 

"Whoever directly commits any act eonstituting an offense 
defined in any law o:r the United States, or aids, abets, counsels, 
comands, induces, or procures its comnission, is a principal. 
(Mar. 4, 1909, ch. 321, Sec. 332, 35 Stat. 1152.)" 

The accused's admission in his statement that he received thirty 
pesos (130.00) from the Sergeant o:r the Guard on the following moming 
because he knew or the "secret" or of the incident, is sufficient howaver 
to make him ~ responsible as an accessory after the fact, viz.: 
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"Whoever, except as otherwise expressly provided b7 
law, being an accessory after the fact to the commission or 
any offense defined in any law o:t the United States, shall be 
imprisoned not exceeding one-halt the longest term of im
priso:cment, or tined not exceeding one-half' the largest .fine 
prescribed for the punishment of the principal, or both, it 
the principal is punishable b,- both fine and imprisonment; or 
i£ the principal is punishable by death, then an accessory 
shall be imprisoned not more than ten years. (Yar. 4, 1909, 
ch. 321, Sec. 333, 35 Stat. 11,52.)" (Title 181 Sec. 551, 
United States Code, P• 1.602). 

But the accused has been charged as a principal and not:aa an accea
soey after the !act. In this co:cnection, the following legal principle 
is well established1 · , 

"An accessory after the fact cannot 1Je convicted. on an _ 
1ndic1anent charging hill as principal." (l.liharton•s Cr1J11:n&l 
Law, 12th Edition, .sec. 285, P• 373 Gd cases cited thereunder). 

The acau.Hd having been charged as a principal and the ~ evidence 
on lfhich bis conviction rests being his confession 'Which establishes hiB 
guilt ~ as an accessor,- after the faot, it follows 'th.st his conviction 
in·-the present case cannot be sustained. It he is legal:b' to be cm
victed as an accessory after the tact in accordance "ll'ith the clear import 
o! the competent evidence, it is necessary t.hat he be so charged. · 

5. For reaso:cs stated, the Board ot Review holds the record of trial 
legally sufficient to support the findings ot guilty and the sentences as 

.to accused Panganiban, Soriano, Mojica and Yejia and leg~ 1nsut1'1e1ent 
to support the findings ot guilty and the sentence as to accused Porques. 

_....__...,___......,.~____...,.,.____Judge .Advocate 

.J;..:.~~~l',l,-4L.;_~~QC::;~:..=.:::;;;:;:.._,Judge .Ad.TOcate 

{,,,L.,{-,,~AJdo~a.:::::::::.-______,Judge .Advocate 
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JAGQ - CM 329635 1st Ind 

JAGO, Dept or the Army, Washington 25, D.c. 

TO: Co:mnanding General., Philippines-Ryukyus Command., APO 707., 
c/o Pos~ster, San Francisco., California 

l. In the case of Privates First Class Policarpio Mejia (10323766)., 
Demetrio Porques (103l7Ul)., Alejandro Mojica (103:13691) and Privates 
Narciso Soriano (10313637) and Benito c. Panganiban (1032/4.0JJ)., all of 
Company H., 57th Infantry Regiment (pS), I concur in the foregoing hold
ing by the Board of Review that the record of trial is le_gal~ suf'.f'i
·cient to support the findings o.f', guilty and the sentences as to accused 
Mejia., Mojica., Soriano and Panganiban and legalJ¥ insufficient to support 
the .findings oi' guilty and the sentence as to accused Porques and rec,om
mend that the findings o.f' guilty and the sentence as to accused Porques 
be disapproved. Upon takillg such action you 'Will have authority to order 
execution of tbs sentences as to accused Mejia., Mojica., Soriano and 
Panganiban. · · 

2. 'When copies of the published order in this case are .t'orwarded to 
this office they should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference and to facilitate attaching 
copies oi' the published order to the record in this case, please place_J;b.e.._..___ 
.file number of.the record in brackets at the end of the published order., as 
follows: 

(CM 329635) • 

THOMAS H. GREEN 
Major General 

l Incl. The Judge Advocate General 
Record of Trial 
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DEPARTMENr OF THE ARM:( (133) 
In the Office of The Jtr.:lge Advocate General 

Washington 25, D. ,c. 

J.AGK - CM 329666 3 MAY 1948 
UNITED STATES . ) TECHNICAL DIVISION, AIR TRAINING COMMA.M> 

) 
v. ) Trial by G.C.M., convened at Keesler 

) Air Force Base, Biloxi, Mississippi, 
First Lieutenant JAMES E. GLOVER) 9 March 1948. Dismissal. 
(0-55699), Air Forces ) 

'F 

--~---------------------------OPINION of the BOAPJ) OF REVmf 
SILVERS, ACKROYD and LANNING, Judge Ad-vooates 

1. The record of trial in the case of the above named officer has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charge and specifica.tiona 

CHARGEa Viola.tion of the 95th Article of War. 

Specification& In that 1st. Lt. James E. Glonr, Squadron TS-1, 
3704th Air Force Base Unit, did, at Biloxi, Mis.sissippi, on 
or about 22 November 1947, wrongfully endorse and utter to the 
First Bank of Biloxi, Biloxi, Mississippi a certain check in 
words and figures as follows a 

Biloxi, Miss., November 18 1947 No • .2.2, 

FIRST BANK OF BILOXI 
85-74 

Pay to the 
order of William H. Ault $ 20..£2. 

Twenty and _____________n...o..,.,,. 
100 Dollars 

K-F 
--roan /s/ Richard J Wheeler 

REVERSE /s/ William H. Ault 
/s/ James E. Glo'ter 

TS•l 

and by :means thereof did wrongfully obtain from the said First 
Bank of Biloxi, Biloxi, Mississippi the sum of $20.00, knowing 
at the time that said check was not his property and that 
he was not entitled to the proceeds thereof. 
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He pleaded not guilty to and was found guilty of the charge and specifica
tion. No evidence of ,my previous conviction was introduced. He wa.s sen
tenoed to be dismissed the servioe. The reviewing authority approved the 

· sentence and forwa.rded the reoord of trial for action under Artiole of 
war 48. 

3. Evidence for the Prosecution 

On 18 November 1947 Teohnioa.l Sergeant Riche.rd J. Wheeler, Squa.dro.n 
A-1, 3704th Air Faroe Base Unit, Keesler Air Force Ba.se, Biloxi, Mississippi, 
made a loan to Ste.ff Sergeant William H. Ault of the sa.me unit in the a.mount 
of $20 .by executing end delivering to Sergeant Ault his personal oheck for 
said amount drawn on the First National Bank of Biloxi, Mississippi. Sergeant 
Ault did not c.;..· h the check forthwith but took it to his quarters. On 20 
November 1947 at about 1300 hours Mrs. Oda. Pauline Ault,,wife of Sergeant 
Ault, took the cheok to her husca.nd's office at the Mail and Reoords Section, 
Post Headquarters, had him indorse the check in bla.nlc, took it with her and 
visited the Post Exchange a.nd other places on the Post. About one-half hour 
after she procured the indorsement on the check she lost it. The maker of 
the check, Sergeant Wheeler, wa.s notified that -the oheok had been.lost and 
he immediately issued a stop payment notice to the drawee be.nk. This wu 
about two days after he ha.d issued the check. On about 2 December 1947 
Sergeant Wheeler received his November statement from the bank:. Included 
therein was a cancelled check, No. 55, which he identified in court as being 
the check he had given to Sergeant Ault on 18 November and which had been 
reported as lost. Sergeant Ault and his wife also identified this check 
as being the one drawn by Wheeler, payable to Ault in the sum of i20.00, 
and which Hrs. Ault had lost on 20 November. The check was received in 
evidence without objection as Prosecution Exhibit 1. On the back thereof 
there a.re two indorsements in the order as follows a "Vrilliam H. Ault. 
James E. Glover. TS-1. tt Perforations thereon show - "Pa.id 11-22-47 857411 

(R 6-11,14). When he received the check from the be.nk and observed the 
indorsement thereon, Sergeant Yiheeler contacted the accused who offered 
to refund to Wheeler the amount represented by the check. The assistant 
adjutant advised Wheeler not to accept the money at that time but a few 
days later he did accept ~20.00 from the accused (R 12-13). 

It was stipulated that if l11ss Edna. Scheurich were present she would 
testify that she was a teller in the First Natio~l Bank of Biloxi. :Miss
issippi, and that on 22 November 1947 she cashed the check (Pros Ex 1) 
for a person representing himself to be James E. Glover an4 that she paid 
to such person i20.00 (R 15). It was further stipulated that Prosecution 
Exhibits 2 and 3 were voluntary statements lllB.de by the aQcused to Captain 
James E. Marquis, the investigating officer, am Captain Herman J. Shaprin, 
the Base legal officer. respectively. The statements were received in evi
dence without objection (R 16,17). The substance of the statements will 
appear in the accused's testimo~ hereinafter summarized. 

4. For the defense 
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After being.duly advised of his rights the accused elected to testify 
under oath. He stated that on or about 19 November 1947 he fotmd the 
check (Pros Ex 1) in front of 0 B(4=/h on A Street right off the curb.• 
He immediately placed a notice.on the bulletin board reciting that the 
owner of the lost check could locate the accused at Squadron TS-1. Two 
days later he took the notice from the bulletin board and cashed the eheok 
at the bank. He needed the money to pay his rent and did not consider 
his actions to be dishonorable. Ile believed that he could rightfully ca.sh 
the check and reimburse the "loser" the a.mount thereof when the check wa.s 
returned to the drawer. On cross-examination he stated that he had not 
consulted the post locater files or made other inquiry concerning the 
ownership of the check. The accused identified and there were received 
in evidence as Defense Exhibits nAn e.nd 0 B" two cancelled checks previously 
drawn by him showing his signat'l.U"e thereon.as It James E. Glover" (R 18-23 ). 
The defense presented several witnesses who te~tified that the accused had 
a good reputation as an officer and gentleman {R 26-28). 

5. Rebuttal 

Captain Robert L. Wiley. Squadron TS-1. 3704th Air Force Ba.se Unit. 
Keesler Air Force Base. testified that he was with Mrs. Oda Pauline Ault 
and her mother-in-law on the afternoon of 18 November 1947 when she re
ported the loss of the check in question. Ile had watched the bu~letin 
board every day- for four or five days the~eafter but had never seen e.:ny 
notice thereon referring to the check (R 30). ' 

The defense thereupon called First Lieutenant John L. Krohn, Keesler 
Air Force Base. who asserted that "between 18-21 November 1947" he had 
seen suoh a notice a.s was desoribed by the accused on the bulletin board 
at the officers club (R 32). 

6. Comment 

The specification alleges in substance that the accused did on or 
about 22 November 1947 wrongfully indorse and utter to the First National 
Bank the described check and did thereby wrongfully obtain $20.00 knowing 
that the check was not his property and that he was not entitled to the 
proceeds thereof. The ownership, loss. the finding and cashing of the 
cheok are admitted. The only conflict in the evidence relates to whether.· 
the accused posted the notice on the bulletin board, but.the guilt or 
innocence of the -accused does not turn on the question of wpether he was 
diligent in attempting.to ascertain the true owner. who. in~identally, ap
pears to have been stationed at the same base. The gist of the offense charged 
consists in the wrongful indorsement and uttering of the oheok thereby ob• 
taining the sum of $20 without having any legal right thereto. The aooused 
was not the true owner of nor entitled to a.ny benefits acoruing from the 
check. It is contended by the defense that under established principles 
of the law of negotiable instruments the aooused was legally authorized 
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to indorse and utter the oheck. It is universally held however that a 
fillder of a negotiable instrument acquires no title against the true 
owner (10 CJS. Seo. 507). The accused's intent to repay the loser and 
the actual repayment. although possibly a mitigating ciroumstance, is 
no defense. Such conduct wa.s unbecoming an officer and a gentleman in 
violation of Article of War 95. 

7. Department of the A:rm:, records show that the accused is 26 years 
old alld. married. He is a hig~ school graduate and was illducted as a private 
on 23 April 1942. The accused was commissioned a seoond lieutenant, Air 
Corps. AUS, on 8 February 1944 and a first lieutenant, Air Corps, Regular 
ArLTy. on 5 November 1947. He has had considerable experience as mechanic 
and pilot and his efficiency ratings are "Ex:cellent." _ 

a. The com-twas legally constituted and had jurisdiotion over the. 
aocused and of the offense. No errors 'injuriously affecting the substan
tial rights of the accused were committed during the trial. The Boa.rd of 
Review is of the opinion that the record of trial is legally sufficient to 
support the timings of guilty and the sentence and to warrant confirmation 
of the sentenoe. Dismissal is mandatory upon conviction of a violation of 
Article of War 95. 

Judge Advocate 

(Sick in Hospital) , Judge Advocate ~If¼ ,~ge Advo~t• 
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JAGX - CM: 329666 lat Ini 

JAGO. Dept. of the ,Army. ,Washington 25. D. C. MAY 111948 
TOa The Secreta.r,y of the A:rm:f' 

1. Pursuant to Executi•• Ord.er No.·9556, dated May 26. 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Ja..1es E. 

· Glove! (0-56699), Air Forces. 

2. Upon trial by general oourt-ma.rtial this officer was found guilty 
of wrongfully indorsing a.nd. uttering a. check to the First National Bank. 
:ijiloxi, Mississippi, in .the e.JllOunt of tao.,. and reoeiTing payment. thereon 
well knowing that the cheek was · not his. property and that he was not en
titled to the proceeds thereof, in violation of 'Article of. War 95. He 
w&a senten08d to be dismissed the service._ The reviewing authority ap
proved the sentenoe and fonr&rded the record of trial for action u:cder 
.A.rtiole ~f War 48. 

3. A summary of the evidence ms.y be found in the accompanying opinion 
of the Bo~ of Review. I oonour in the opinion of the Boa.rd of Review 
that the record of tria.l is legally sui'fioient to support the findings of 
guilty and the sentenoe and to warrant confirmation of the sentence. 

On 18 November 1941 Teohnica.l Sergeant Richard J. Wheeler executed 
and delivered to Staff Sergeant William H. Ault his personal oheok drawn 
on the First National Bank of Biloxi. Missiasippi, in the sum of $20.00. 
Two d~s later. on 20 November 1947, Sergea.:at Ault in<iorsed the oheok in 
blank a.nd gave it to his 1rif'e who lost it•. On the same day the check 
wa.s lost the aooused found it on a. street at the Keesler Air Force Base. 
Biloxi, Mississippi. Two days later. 22 November 1947, he took it to the 
dra1ree bank, indorsed his name a.i'ter that of Sergeant Ault and -cashed it. 
On about 2 December 1947 Sergeant Wheeler received his statement from the 
bank, inoludillg the cancelled oheck in question.· He reported the incident 
to the assistant· adjutant~ The aooused was oontaoted and offered to make. 
restitution. Several days therea.:f'ter Sergeant Wheeler accepted $20.00 
from the accused in satista.otion or his loss. 

The a.ooused a.dmitted finding, indorsi~ and oa.shillg the check but 
asserted that'V(hen he found the oheok he placed a notice to tha.t efteot 
on the bulletin boa.rd. He took the notice from the board two days later 
when he oe.ahe.d the. check. 

4. Department of the J.:rl!v records ahOW' tha.t the accused is 26 years 
old and married. He is a high school graduate and wa.s inducted a.s a 
private on 23 April 1942. Ha we.a oo:imnisdoned a. seco:ad. lieuwnant, Air 
Corps, AUS. on 8 Februacy 1944, a.nd first lieutenant. Air Corps. Regular 
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Ar'JfV • on 5 November 1947. He has had oonsiderable experienoe a.a meoha.nio 
&Di pilot. ill ot ~is e ff'iciency ratings are aExcellent. • 

6. I recommend that 'the ·sentence be confirmed a.nd carried into exeou
tion. 

6. Inoloaed is a f~rm of action designed to carry into ef'i'eot the 
foregoing reoommenda.tion aho eet with your approval. 

2 Inola . .THOMA.S H. · GREEN 
l. Record of trial Major General · 
2•. Form of action The Judge Advocate General 

( GCllO 109, .28 llq 1948) • 
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DEPARrMENT OF THE ARMY (139)In the Office of The. Judge Advocate General 
Washington 25, D.C. 

B .JUN 1948 
JAGH CM 329699 

UNITED STATES 

v. 

Private VAITO A. PIRTTINEN, 
RA 31184302, Company 11A", 778
Special Troops Battalion. 

) 
). 
) 
) 
) 

2d ) 
) 
) 
) 
) 

HEADQUARTERS 
BERLIN COMMAND bFFICE OF MILITARY 
GOVERNl,.EIIT FOR GERMA.NY (US) 

Trial by G.C.M., convened at Berlin, 
Germany, 9-10, March 1948. Dis
honorable discharge (suspended) and 
confinement for one (l) year. Branch 
United States Disciplinary Barracks·, 
Fort Knox, Kentucky. 

OPINION of the BOARl1 OF REVIEW' 
HOTTEi1S'fEIN, LYNCH, and BR.ACK, Judge Advocates 

1. The record of trial in the case of the. soldier named above 
has been•exa.mined in the Office of The Judge .Advocate General and there 
found legally insufficient to support the findings of guilty and the 
sentence. The record of trial has novr been examined by the Board of 
Review and the Board submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: (Finding of Not Guilty). 

CHARGE.II: Violation of the 96th Article of War. 

Specification: In that Private Vaito A. Pirttinen, Company A, 
7782 Special Troops Battalion, US Army, while serving with 
the 68th Army Postal Unit, Headquarters and Headquarters 
Company, 7782 Special Troops Battalion,.US Army, did, at 
Berlin, Germany, between 20 June 1947 and 19 July 1947, 
in violation of Paragraph 176, Title 18, U$ Code, wrong
fully, unlawfully and feloniously embezzle Funds and Postage 
Stamps of a value of $426.50 more or less, property of the 
United States, entrusted to the said Pirttinen in his 
official capacity as Bonded Postal Clerk of the Army Post 
Office 742, by the United States Government through 1st 
Lieutenant Ralph Paxman, Postal Officer, Army Post Office 
742, Berlin, Germany, by failing to render his accounts oi' 
th~ said Funds and Postage Stamps. 

http:Battalion,.US
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The accused pleaded not guilty to both Charges and the Specifications 
·under each, and was found not guilty of Charge I and its Specification, 
and guilty of Charge II and its Specification. Evidence of two con
victions was considered. He was sentenced to be dishonorably discharged 
the service, to forfeit all' pay and allowances due or to become due and 
to be co·nfined at hard labor at such place as the reviewing authority 

· may direct for two (2) years. The reviewing authority approved the 
sentence but reduced the period of confinement to one year and, as thus 
modified·, ordered the 'sentence executed but suspended the execution of 
that portion thereof adjudging· dishonorable discharge until the soldier's 
release from confinement, and designated The Branch United States Disci
plinary Barracks, Fort Knox., Kentucky, or elsewhere as the Secretary of 
the Army may direct, as the place of confinement•. The result of trial 

'was promulgated-by General Court-Martial Orders No. 13,.Headquarters, 
Berlin Command, Office of Military Government for Germany (US), Berlin, 
Germany, APO 742., dated 19 ?-larch 1948. 

3. The evidence., insofar as is n~cessary for purposes of.this 
opinion, is summarized as follows: 

The accused was, during the period 20 June 1947 to 19 July 1947, 
and for several months prior thereto., a bonded Postal Clerk at Army 
Post Office 742 in Berlin, Germany. His principal duty was Registry 
Clerk, but he also sold stamps (R 19, Pros Elc 5). The Postal Officer 
was First Lieutenant Ralph Paxman (R 18.,24). During April 1947 Lieutenant 
Paxman turned over to accused cash and stamps in the total amount of 
$500., and he held accused'~ receipt therefor, dated 17 April 1947. The 
stamps furnished accused were for sale and the money was used for making 
change (R 19,20,24; Pros Ex 1). Accused had received a copy of a book
let entitled "The Army Mail Service." Paragraph 8, page 23, of the book
let directed Army mail clerks to protect the stamp stock and cash in 
their possess.ion and stated that they would be held personally responsible 
for loss_ resulting from failure -to give the property the best possible 
protection (R 48; Pros Ex 4). 

On the 20th of each month the accounts. of Lieutenant Paxman at Army 
Post Office 742 were audited by two officers appointed by 11headquarters. 11 

The audit for 20 June 1947 showed the correct balances on hand, with an 
overage of $2.30. Of this amount $1.36 was cash held by accused. As 
required by Postal Circular Number 1, these overages were'turned in to 
the Postal Finance Officer (R 23,25; Pros Exs 2 and 3). The July audit 
was made on 19 July 1947 (the 20th being Sunday). Accused went absent 
without leave on 17 July 1947 and he was not present at the time of the 
audit. Accused's cash and stamps were counted at this time. (R 38). His 
safe was opened with the Postal Officer's key and his cash drawer with 
the key of another clerk. Money and stamps amounting to $78.58 were 
found, thus showing a shortage of over $420 (R 28,33,39,40,45,71,81). 
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The Postal Officer, Lieutenant Paxman, testified that he had 
instructed all clerks to give an accounting of stamps and funds in 
their possession on the 20th of each month. It also appeared from 
his testimony and the testimony of Private Hilliard, another postal 
clerk, that all that was actually required was that each clerk have in 
his possession at the time of audit the required amount in stamps, or 
cash or both. The clerk was held responsible for any shortaee (R 60, 
61,62,72,94,95,96,99). 

4. The accused was tried ·upon two separate charges. Charge I and 
its Specification alleged embezzlement in violation of Article of Viar 93. 
Accused was found not guilty of this offense. The Specification of 
Charge II alleges in part that accused: 

11 did ***in violation of Paragraph 176, Title 18, US Code 
***embezzle Funds and Postage Stamps of a value of $426.50 
more or less,*** entrusted to the said (accused) in his 
official capacity as Bonded Postal Clerk*** by failing to 
render his accounts of the said_Funds and Postage Stamps. 11 

United States Code Title 18, Section 176 reads, as follO\•rs: 

11 Every officer or agent of the United States who, having 
received public money which he is not authorized to retain as 
salary, pay, or emolument, fails to render his accounts for 
the same as provided by law shall be deemed guilty of embez
zlement and shall be fined in a sum equal to the amount of 
the money embezzled and imprisoned not more than ten years. 11 

The offense punished by this section is not, in fact, :embezzlement. 
It is failure to render an account as required by law. In CH 312533, 
Moore, 62 BR215,220, the Board of Review in considering the above sec
B:'on'°of the United States Code said: 

11 The offense denounced by the above statute is not the imputed 
embezzlement of the money but the failure of the officer or_ 
agent of the United States to render his accounts for the same 
as provided by law. The offense may be complete without any 
actual embezzlement of the money. It is committed whe~ there 
is a failure to comply with _the requirements of 1_aw in rendering 
his accounts of money received by him. Such an offense, not 
beine included in the definition of embezzlement contained in 
the l!anual for Courts-1!artial, 1928, paragraph 149h, is properly 
laid under the 96th Article of Uar within the classification of 
'crimes or offenses not capital' (CM ETO 1631, Pepper, 5 BR (ETO) 
125;141; MC:M, 1928, par 152c; CM NATO 1.54, Armstrong, 1 BR·(NA.TO-
:MTO) 97). 11 -
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Thus, with respect to the succeeding section (18 USC 177) wherein a 
failure to deposit money is similarly 11 deemed11 embezzlement and similarly 
punished, it has been held that the offense consists not in the imputed 
embezzlement, but in the failure to comply with the direction to deposit 
(Dimmick v. U.S., 121 Fed. 638, affirming U.S. V. Dimmick, 112 F.352, cert. 
den. 191 U.S. 574). 

The evidence in this case, particularly the testimony of Lieutenant 
Paxman and of Private Hilliard., as well as the pre-trial statements of 
accused., shows that none of the postal clerks did in fact "render accounts," 
or that they were ever required to do so. The only requirement was that 
on the occasion of the monthly audit of Lieutenant Paxman' s accounts the 
auditors., or at other times, the Postal Officer would count the cash and 
stamps in the possession of each clerk. The Postal Officer was the 
accountable officer; and it was his accounts which were audited. In this 
respect it is noted that the "Certificate of Accountability" si~ned by 
the auditing officers (Pros Ex: 2)., which is one of the documents required 
by Postal Circular No. 1., paragraph 3b and which was read to the court 
(R 35), stated that the auditing officers "have personally counted the 
cash and stamped paper and verified the balance actually in the custody 
of 1st Lt. Ralph Paxman., F.A • ., AUS., 0-118541.5., pertaining to his account
ability as agent disbursing officer***'' (Underscoring supplied). The 
cash and stamped paper referred to included that in possession of accused. 
The certificate clearly indicates that Lieutenant Paxman as Postal Officer 
was the one who., for purposes of accounting., had custody of all the stamps 
and money and that it was his accounts that were audited. It does not 
purport to audit any accounts of the clerks. In fact they kept no accounts, 
but merely had a certain amount in cash and stamps in their possession. 

There is considerable confusion in the record of trial.,. particularly 
in the testimony of Lieutenant Paxman, in the ·use of the word 11account. 11 

It is true that accused was responsible for his cash and stamps, and that 
he would he held responsible in case of a shortage which he could not 
satisfactorily explain. In this sense., accused did have to "account for" 
the money. But a requirement that an accounting be made of shortage is 
not the legal· equivalent of the statutory requirement "to render * * 
accounts*** as provided by law~" Lieutenant Paxman also interchaneeably 
used the words "account" and "inventory' when he referred .to the monthly 
audit which included counting the stamps and cash of the clerks. Such an 
audit., however., was not the rendering of an account by the clerks. 

It is clear that although accused was responsible for the money and 
sta~ps entrusted to him and., ~o.avoid being required to make reimburse
ment., had to satisfactorily 11account for11 any loss., it is not shown that 
he was such an officer or agent of the Unit:ed States as is required to 
render accounts within the purview of Title 18., Section 116, of the United 
States Code., In this connection., it is to be noted that United States 
Code Title 31, Section 496 requires 11 everJ officer or agent of the United 
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States who receives public money which he.is not authorized to retain 
as salary, pay or emolument"· to render his accounts monthly, and contains 
a further provision for sendine such accounts, with vouchers, for prompt 
settlement thereof, to the bureau to which they pertain arrl from there 
to the General Accounting Office. It is apparently this statute which 
Title 18, Section 176 is designed to enforce by penalizing a failure to 
render accounts. It would seem clear that not every clerk in every 
office who is entrusted with public money for daily business transactions, 
such as selline stamps, is expected to render separate accounts to the 
General Accounting Office, even though he may be responsible for the cash 
in his possession; and we have been unable to find any provision of law 
or regulations which requires a clerk in an Army Post Office to render 
such accounts. · 

5. For the foregoing reasons the Board of Review is-of the opimon 
that the record of trial is legally insufficient to support the findings 
of guilty and the sentence. 

;)// . 
-,~~~-~~~~~=~~~-¢~---,~~~~te 

1 

-,+e-~_.___,_,''ll'4.,.._M£r...;...,c-·._·____, Judge Advocate 

On Lene , Judge Advocate· 
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JA.GH 'CM 329699 1st Ind 

JAGO, Department of the Army; ~Vashington 25, D-C~ 

TO: The Secretary of the Army 

1. Here1rith transmitted for your action under Article of War 
50l as amended.by the act of 20 August 1937 (50 Stat. 724; 10 USC 
1522), is the record, of trial .in the case of: Private Vaito A. Pirttinen, 
RA 31184302, Company 11A11 , 7782d Special Troops Battalion. 

I • 

2. I concur in the opinion of the Board of Review and recommend 
that the findines of guilty and the sentence be vacated,, that the 
accused be released from the confinement imposed by the sentence in 
this case, and that all rights, privile~es, and property of which 
accused has been deprived by virtue of the findings and sentence so 
vacated be restored. 

3. Irtclosed is a form of action designed to carry into effect 
these recommendations, should such action meet with your approval. 

2 Incls 'I'HO:,.IA.S H. GREEN ' 
1 Record of trial Maj or General 
2 Fonn of action The Judge Advocate General 

( GCMO 1271 23 June 1948}• 
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DEPART1JENT OF THE ARMY 
In the -1:fice of The Judge Advocate General 

(J.45)Washington, D. c. · 

15 APR 1948 
JAGQ - CM 329711 

UNITED STATES MARIANAS BONINS C01!!ANDr 
v. ) Trial by G.C.M., convened at 

) Marianas-Bonins Comnand, Guam, 
Private First Class RAUON ) Marianas Islands, APO 246, 
TIDWJG (PS 10326543), ) 11 December 1947. Dishonoz
98th Transportation Port ) able discharge am confinement 
Company, 501st Port Bab ) for nine (9) months. General 
talion, APO 246. ) Prisoner Branch., Philippine

) Ryukyus Command Stockade. 

HO:WING by the BOARD OF m.:vm 
JOI-rnSON., BAUGHN and KANE, judge Advocates 

1. The record of trial m the case of the soldisr named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHARGE: Violation of the 93rd Article of War. 

Sp~ification: In that Private First Class Ramon Tumang., 98th 
Transportation Port Company (PS) APO 246, did, at Guam, 
Marianas Islands, on or about 2200, 8 October 1947, commit 
the crime of sodomy by feloniously and against the order o:t 
nature having carnal connection per an.um with Technician 
Fifth Grade Charlie MRodgers, the same being' a human being. 

He pleaded not guilty to and was found guilty of the Charge and Specifica
tion. No evid~ncf;) of previous convictions was introduced. He was sen
tenced to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due, _and to be confmed at hard labor for nine 
n1onths. The reviewing authority approved only so much of the findings as 
involves a findmg of guilty of an attempt to commit sodomy in viola-
tion of Article of War 96, approved the sentence., designated the General 
Prisoner Branch, Philippine-Hyukyus Command Stockade as tbs place of 
confinement and forwarded the record of trial for action under Article o:t 
War 50½. 
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3. Evidence for the Prosecution. 

Accused and Technician Fifth Grade Charlie "i.Ii. Rodgers were appre
hended in a truck parked in a restricted area on the island of Guam. 
At the time of apprehension accused's pants were partway down and he 
told the arresting officers that Rodgers had "fucked him in the ass" 
(R 12) and that 11 the nogro made him do it11 (R 14). Rodgers testified 
that while the vehicle was parked accused asked him if he (Rodgers) 
lVould suck his penis and Rodgers said 11Eell, no" (R 9). The prosecu
tion then asked Rodgers if the' words "Hell, no" constituted all of 
his answer to accused and he replied 11Nothing else pertaining to me11 

(R 9). Rodgers refused to answer arry furthar questions on the grounds 
or self-incrimination 'll'hereupon he was shown a 11piece of paper" which he 
admitted he had seen before and that the signature thereon was his own 
(R 9). The defense·declined to cross-examine Rodgers and he withdrew 
from the courtroom. The prosecution then called as its next witness 
Mr. Erickson, agent in charge, 38th MP Criminal Investigation Depart
ment, who testified that, he obtained on the 9th of October 1947, a 
written statement from Rodgers after properly warning him of his rights 
under the 24th Article of ¥far (R 10). He then identified the sworn 
statement which he took from Rodgers and the same was received in evi
dence (Prosecution Exhibit A) as 11 ths sworn statement of the accused" 
(R 10). In this docµment Rodgers stated that when accused asked him to 
·suck his penis he (Rodgers) replied, •Hell no, but I 111 screw you in the 
ass" (Pros. Ex. A). The statement further revealed that Rodgers 
attempted to have carnal connection per anum with accused, with the 
latter's acquiescence and consent. He did testify later in the trial 
(R 20) that on the night of the alleged offense he did not penetrate 
accused•s rectum with his penis. Accused's pretrial statement -was ad
mitted in evidence (Pros. Ex. B) in which accused stated that Rodgers 
attempted to have carnal connection with him by anum, that such was 
occasioned oozy by the use of force by Rodgers and that Rodgers did not 
succeed in the act. 

4. Evidence for the defense. 

Accused having been warned of his rights as a witness elected to 
testify· ,mder oath to the effect that he met Rodgers on the night of . 
October 8th and went for a ride with him. Rodgers, by the use of .force, 
attempted to have carnal connection per anum with him but was 'llllSuccess
tul because o.f accused's resistance. He categorically denied that he 
consented to any act of Rodgers in the latter's attempt to comnit the 
offense of sodomy. 

5. The .first question presented for the Board's determination is 
the effect of the reception in evidence of the extra-judicial pretrial 
statement o.f the witness Rodgers. The record does not show that the 
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·"piece of paper" 'Which was shown to Rodgers and which he admitted he 
had signed was the same doclllll8llt. as "bhat identified by witness Erickson 
and 1'hich was received in evidence as Prosecution Exhibit .!. Even, it 
such .fact be assumed, however., the statement was clearly hearsay and 
inadmissible as probative evidence in the case against the accused. 
Rodg_ers :was present at the trial and refused to testify regarding the _ 

· actions of _accused or statements made to him by the accused prior to the 
arrival of the apprehending officers. This he had a perfect right to_do 
and _the prosecution could not under these c:ircumstances place in evi
dence before the court his pretrial statement as to what occUlTed between 
himself and the accused on the. night in question when testimony regarding 
such events could not be adduceo. from the witness on the stand. 'l'o · 
permit such evidence to be introduced in this manner obviously con
stitutes an unwarranted denial of accused 1s Pight of con.frontation and 

- denies to the defense its right of cross-Gxamination. In CM 325056, 
· Balucanag. (5 Jan. 1948), the Board of Review in deciding this precise 

question and af'ter citing certain state court decisionsto the contrary 
statedZ . 

-n~ We, hc:rwever, £ind ourselves tmable to follow this line of 
decisions insofar as it sanctions the reception in evidence, 
with respect to the particular, accused 'Whcee guilt or innocence 
is in ilisue and far the purpose of proving the connnission of 
the· offense charged, of the out cf court statements, not 
attributable to accused, of another or suqh other's conviction. 

· We have adopted this view because of our belief that the ad
mission of such evidence as substantive proof' against an ac
cused, even though the third person from 'Whom it emanates is a 
purported accomplice and whether or not he is brought to trial 
with accused, oonstitutes an unwarranted denial of the right o:t 
confrontation (Kirby v. United States, supra; State v. Hester, 
137 S C l45, 134 S E 885, 899; Const• .Amend. 6; par. 111, 113, 
119.2., Mal, 1928) .• 

It follows therefore that the reception in evidence of the pretrial 
statement of the witness Rodgers as probative evidence tending to prove 
accllS<td I s guilt was error. While the Board of Review is of the opinion 
that this statement was offered by the prosecution and accepted by the 
court as probative evidence against accused, it might be cmtended that 
the statement in question us actually admitted only for the purpose of 
impeaching the testimony- of the witness Rodgers to-the· effect that when 
the accused asked him if he would suck his penis Rodgers replied 11Hell, 

~n~• (R 9). Rodgers• answer.to this identical question-as set forth in 
the pretrial statement was "Hell, no but I'll screw you in the ass". 
Even if' the statement of Rodgers mis admitted :for this pm-pose a1one the 
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Board of Revi.ew is of the opinion that the reception in ,evidence o:t 
the statement in its entirety was error. Only that portion thereof 
11hi.ch was inconsistent with the testimony of the rlmess as given from 
the 1l'i.tness stand should have been admitted and in this case such would 
merely have been that part of the statement read:ing., "Hell no., but I•ll 
screw you ·in the ass". Under this procedure the· testimony o:t Rodgers 
given .from the 'Wimess stand would have been adequately impeached by 
his ·previ.ous · inconsistent statement and no other portion of the pre- · 
trial statement. which ·was· so prejudicial to the accused would have been 
introduced in~the recor~. · Wharton's Criminal Evidence., Volume ·3, 
Section 1364, page 2248 states: ' 

"But on4' that part o:t the. transcript of formar testimony 
should be admitted for this p.u-posa as 'is contradictory to 
the present testi.many"• 

To the. same effect Volume 70, Corpus Juris., page 1082, states: 

"The cross-examinaticn as to prior inconsistent written 
state~nts or statements reduced to writing should be con
fined to that part of the ltriting inconsistent with the 
testimony sought to be impeached. n -

Regarding the proper method of using a prior inconsistent written state
ment to impeach a witn~ss., Volume 70, Corpus Juris, page 1130, provides: 

nrr the writing, ;1s a whole, is contradictory, the 'Whole 
should be read to the jury; but -where the writing by which 
it is sought to impeach the witness contains matter which is 
irrelevant and incompetent., only such parts or the_ writing as 
are contradictory to, or inconsistent with, the testimony o:t 
the witness should be read to the jury by the impeaching 
party. In such case, 'Where the incompetent or inelevant 
matter cannot sa:tely be read to the jury., the writ,ing should be 
marked for identification and the competent part thereof read 
into the minutes., so as to form part of the record. ***" 

To the same effect see Chicago, Uilwaukee· and St. Paul Railwgy: Co. v. 
Harrelson, l4 Fed. 2d. 893; ~ York Central Railway Co. v. Dtmbar,. 296 
Fed. '57 (Cert. denied., 44 Sup. Ct. 456)., Charlton v. Kelly,.156 Fed. 
433. 

The ab_pve procedure was not followed in the instant case and the 
entire pretrial statement of Rodgers was received in evidence. This 
statement recounts in detail the actions. 0£ the accused on the night in 
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question in consenting to and acquiescing in the acts of Rodgers 1'hich 
constituted the offense charged and concerning which Rodgers refused to 
testify at the trial. Consequently., error was comnitted in receiving 
the entire statement of Rodgers in evidence-even though it was intro
duced only for the purpose of impeaching the -witness. 

The next question for determination is whether the error in re
ceiving this statement in evidence requires that the conviction of ac
cused. be set aside. The 37th Article of War provides that the proceed
ings of a court-martia1 shall not be held invalid nor the findings or 
sentence be disapproved on the ground of improper admission of evidence 
unless it shall appear that the e?Tor "has injurious]¥ affected the 
substantial rights of an accused". In determining whether an error in 
the admission of irrelevant or in,competent evidence offered by the 
prosecution,has injuriously affected the substantial ,rights of accused 

.within the meaning of this Article of War., it is necessary to consider 
whether the legal evidence of guilt appearing in the record is relatively 
conclusive or inconclusive am the extent to which the· evidence for the 
prosecution 1s contradicted or explained consistent w1th innocence by the 

. evidence on behalf of the accused. rt is obvious 'that evidence im
properly admitted might affect the ultimate result in one case and not in 
another. Therefore., it follows that a conviction in the latter instance 
would be upheld (CM 237711., Fleischer, 24 BR 89., 99., 100) while in the . 

-former instance the admission of improper evidence on behalf of the 
prosecution ·would constitute substantial and prejudicial erro·r and req,uire 
setting aside the conviction (CM 211829., Parnell, 10 BR 133., 1.37). 

In app]¥ing the above principle to the instant. case it is at once 
obvious that the evidence of record tending to· prove accused's guilt 
(other than the extra-judicial statement of the witness Rodgers) is . 
purely circumstantial., inconclusive and both contradicted and explained by 
the evidence on behalf of the accused. The record is devoid of any 
direct evidence that accused consented to any act of Rodgers in the 

; l.atter•s attempt to comnit the offense of sodomy and in fact accused 
testified that Rodgers forcibly assa_ulted him in attempting to pe_rpetrate 
the offense. Consequent]¥., it does a:t;firmatively appear that the eITon
eous reception in evidence of Rodgers statement did affect the ultimate · 
result in this case and was therefore highly prejudicial to 'lthe substantial 
rights of the accused w1 thin the meaning of the 37th Article of War. 

. 6. For the .reasons stated the Board of Review holds that the record 
of trial is legally insuf icient to s ort the findings of guilty and 
the sentence. 1 

-~_.;.....:..~'--l-==,,,_'""~~--7-r--'Judge .Ad!Ocate 

·£lld:~~~L,-_,;:.!...;~-=¢.~~::::.!i~1o,..-,Judge Advocate 

s 
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1st Ind 

JAGO,·Dept. ot the J.rrq, Washington 25, D. c. 
'• 

TOa .. Comnanding General, Marianas ·Bonina Collllland1 APO 246, 
o/o ,oat.master, San Francisco, Cal.il'om:La ' · 

1. In the 'case ot Private First C,lass Ramon Tumang (PS 10326543), 
·98th Transportation Port Company, 5()lst Port Battalion, APO 246, I · 
·concur. in the .foregoing hold4ng by tbs. Board ot Review and recommend 
·that t,he ·findings or guilty and the. sentence be disapproved• 

. , - %. ' Tfhen copies of the published order in this case· are forwarded · 
: to thia office they should be accompanied by· the .toregoing holding and 
· th1a 1ndorsemen.t. ·For·· conw~ance or reference and. to facilitate at,.. 
1-aching copies or the published e>rder to the record 1n this case, 

1
• pleaae· place the .tile number of the record :in brackets at the end of the 
'pa!,lJ,shed order, as ,rollows a 

·, '~-.329711,.-

#TA.A/- ~'1 
:)JUBERT D. HOOVER · · . 
Brigadier General, United States Amr 

l'·Incl Acting The Judge .Advocate General 
Record.of Trial 
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DEPARTMENT OF THE A-BUY 
In the Office of The Judge Advocate General 

Washington 25~ D. C. 

JAGH CM 329712 

U N I T E D S T A r-E/4. )
) 

v. ) 
) 

Captain EDWARD L. HUMM, ) 
01549298, 582d Ordnance ) 
Medium Automotive Ma~tenance ) 
Company. ) 

14 JUN 1949 

HFADQUA.c'lTERS COOMA.ND, EUROPFAN COLlMAND 

Trial by G.C.M., convened at 
Frankfurt-am-Main, Germany, 5-6 
February 1948. To be reprimanded 
and pay to the United states a . 
fine of five hundred ($500.00) • 
dollars. 

OPJJJION of the• BOi\.'lD OF REVmV 
HarTENSTEIN, LYM:H, and B.,.-qACK, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined in the Office of The Judge Advocate General and there 
found legally insufficient to sustain the findings of guilty and the · 
sentence. The record has now been examined by the Board of Review and 
the Board submits this, its opinion, to The Judge Advocate General. 

2. The accused was tried u,pon the following Charge and Speci
fications: 

CHARGE: Violation of the 96th Article of i'Tar. 

Specification l: In that Captain Edward L. J.Iumm, 582d Ordnance 
Llediwn Automotive Maintenance Company, then the Commanding 
Officer of the said organization, after receiving informa
tion that two enlisted men; Technician Third Grade Wendell 
L. Nelson and Private First Class Ed,vard F. Hoffman,~both 
members of his command, Md recently committed a serious 
offense: To wit, larceny o;f a Dodge motor, property of the 
United States, did, at Hanau, Germany, during or about 
September, 1947, wrongfully fail to take action to appre
hend and punish the offenders or to prevent recurrence of 
the loss·of government property. 

Specification 2: . (Finding of guilt,y, disapproved by reviewing· 
authority) • 

Specification'·3: (Finding of not guilty). 

Specification 4: (Finding of not gullty) • 

http:COOMA.ND
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The accused pleaded not guilty to all Specifications and the Charge and 
was found euilty of Specifications 1 and 2, and not guilty of Specifica
tions 3 and 4 and guilty of the Charge. He was sentenced to be reprimanded 
and to pay the United States a fine of five hundred dollars. The review
ing authority disapproved the findin6s of guilty of Specification 2 of 
the Charee and so much of the findings of guilty of Specification 1 of 
the Charge as involves the words 11 or to prevent recurrence of the loss of 
government property," approved the sentence and ordered it exe.cuted and, 
in accordance with the sentence, reprimanded the accused. The result of 
trial was published in General Court-Hartial Orders No. _29, Headquarters 
Cor:nnand, European Cotuna.nd, APO 757, U.S. Army, dated 19 March 1948. 

3. The evidence, so far as'it pertains to Specification 1 of the 
Charge is briefly summarized as foll~~s: 

For the prosecution: From April 194 7 to 17 November 1947 accused was 
commanding officer of the 582nd Ordnance Medium Automotive Maintenance 
Company, stationed at Hanau, Germany (R: 17,161). He was hospitalized on 
22 July 1947 and returned to duty with his organization on 19 August· 1947 
(Pros Ex 3). 

First Sergeant Arthur J. 11iller, 582nd Ordnance Company, testified 
that on 22 September 1947 he received a report from the company Charge 
of Quarters that tv,o men of the company, Technician Third Grade Nelson 
and Private First Class Hoffman were involved in the taking of a jeep 
motor.from the company motor pool and hiding it behi,nd a coal pile in 
the "Military Caserne. 11 Iiriller questioned Hoffman and Nelson, and they 
stated ~hat they 11·were involved.II 

Later the same day, a military policeman, Staff Sergeant Thomas 'ill. 
Farrell, telephoned vdtness and reported that the military police had 
found a motor behind a coal pile (R 50,81). The motor was returned to 
the company (R 52,56,81). At one o'clock on this day., _Miller told accused 
about the incident and informed him that Hoffman and Nelson nere involved 
(R 51). Farrell testified that other than finding the motor and his 
talking to Sergeant 1/d.ller., the military police made no further investiga
tion or repor!i of the case (R 82). 

· · Within a day or two after ~eceiving the report, accused called 
Hoffman., together with other men who had automobiles of their own., into 
the orderly room and lectured them on doing work on thei~ cars in the 
motor pool and using Government parts~ He told them that they could 

· no loneer have their cars in the company area., or use any parts (R 41, 
43,46,47,51,52). Accused also told Hoffman that he knew Hoffman had 
taken a motor and that he did not want to find him taking anything from 
supply again. No disciplinary action was taken by accused_ against Hoffman 
or Nelson (R 41,42,52). Nelson was not present when the men were called 
toeether because on the day Sergeant Miller received the report and 
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reported the matter to accused, Nelson was seriously injured-when 
a vehicle fell from a freight car and struck him. He was hospitalized 
and later returned to the United States'(R 41,44,53). 

Accused made a pre-trial statement which was admitted in evidence 
as Prosecution Exhibit 3. In this· st,atement accused described conditions 
ofdi.ssension and laxity in enforcement --e-f rules and regulations which he 
found in his organization upon his return from the hospital., and related 
his efforts to remedy the situation by calling the men together at 
various times., holding "complaint sessions," and warning them regarding 
various violations of the Articles of War., which he read to them. With 
respect to the Hoffman incident in particular., he stated that the.first 
sergeant had reported Hoffman had been involved in the theft of a Dodge 
motor and that he had been caught by the mili:ta-9' police. Accused ' 
thought that an incident report would "come through," but it never did. 
Accused admitted he did not •take any action.and. cause an inves~igation.,a 
but stated that he 11called Hoffman in11 and ordered him to get rid of 
the Plymouth coupe he was using and to return it ·to the owner. With 
respect to the Hoffman incident and other incidents-accused stated he 
did not take disciplinary action because he _did not want to reflect 
discredit on the unit as a result of an investigation but that he "called 
everyone in and warned them" and that he hoped that he could "stop every-
thing right where it was. 11 {Pros Ex 3). 

The evidence shows that Hoffman (but not Nelson) was later ~harged 
with and tried for the taking of the motor., but that accused had nothing 
to do Tl'ith the preferring of these charges. Hoffman's trial was about 
a week prior to the present trial (R 22-24,27,28,31,32). 

For the defense: Accused testified that the incident respecting 
Hoffman and Nelson was brought to his attention by the Tirst sergeant., 
who told accused that he heard.about the incident through the Qharge of 
~ters who had been advised about the matter by the military police. 
The sergeant also told accused that he knew nothing about the incident 
other than that. Accused stated he told the first sergeant "Well, if 
the M.P. 1 s have got it, they will send an official report and as soon 
as it comes, we 1ll'know. 11 (R 151). No official report arrived. Accused 
testified that when., after four or five days, no further report had 
arrived, he assumed it was false and the matter was dismissed at that 
time {R 151). Accused never took any action against Nelson as the latter 
went to the hospital the day after the alleged larceny, nor did accused 
take any action against Hoffman (R 151). He did not question Hoffman 
about this particular incident, but did tell him to get ri~ of a car he 
possessed (R 151). 

4.' As approved., accused was found guilty of wrongfully failing 
"to take action to apprehend and punish the offenders," (Nelson and 
Hoffman). 
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Insofar as apprehension of Hoffman and Nelson is concerned the 
· Specification allei,es, in substance, the wrongful failure to take action 

to arrest or confine them. Such failure could be wrongful only if he · 
had a duty to arrest. The Manual for.Courts-Martial with respect to 
arrest of persons accused or suspected of offenses s~ates: 

11Any person subject to military law charged with crime or 
with a serious offense under the Articles of War shall be placed 
in confinement or in arrest as circumstances may require; but 1 

when charged with a minor offense only, s~ch person shall _not 
ordinarily be placed in confinement. (A.W. 69). This requi;re
ment is not mandate ,· Arrest or confinement ma, in the interest 
o t e Government, be de erre unt· · arraignment, ·and a ure to 
arrest or confine does not affect the jurisdiction. 

"-***The character and duration of the restraint' imposed 
·before and during trial, and pending final action upon the case, 
will be the minimum necessary under. the c ircwnstanc es." (MCM.
1928, Cor. 4-20-43, Par 19, p. 13.) (Underscoring supplied). 

TJ:tj.s provision clearly makes the matter of arrest or confinement 
entirely discretionary. If.accused cons~dered that no restraint was 
necessary, he was not required to impose any, and in fact it is implied 
that if he did not consider it necessary none should be imposed. No 
abuse of this discretion was shown, as Nelson was in the hospital with 
a serious injury and Hoffman, it is noted, was in fact available during 
all the period from the time of the incident.until he_was subsequently 
tried. · 

Insofar as punishment is concerned., if Hoffman or Nelson had com
mitted larceny or any other serious crime, acpused would have no authority 
to punish such an offense under Article of War 104, as minor offenses only 
are covered by this article. Punishment under Article of War 104 for 
serious offenses would not bar a future trial for such offenses (462 (2), 

· III Bull JAG, pp. ,292,474-475). Inasmuch a~ accused could impose disci
plinary punishment for any offense for which punishment under Article of 
War 104 is authorized and adequate., whether or not to have done so was a 
matter entirely within his own discretion. 

Assuming that the allegation, "wrongfully fail to take action to 
apprehend and punish the offenders," as contained in.the Specification., 
necessarily includes an implication that accused wrongfully failed in 
his duty to prefe~ court-martial charges against the alleged offenders 
for an offense reported to him, we conclude that such inaction., under 
the circumstances of this case, would not constitute an· offense inasmuch 
as such action was a matter within his discretionary powers as commanding 
officer. Thus it has been stated: 
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"A person subject to military law can not legally be 
oz:dered to prefer charges ·to which he is unable truthfully 
to make the required oath on his own responsibility; but he 
may legally be ordered by a proper superior to prefer such 
charges as in his (the subordinate I s) opinion he may properly 
B}lbstantiate by the required oath. 11 (Par 25, MCM, 1928). 

There is no evidence in the record nor is it alleged that accused 
was ordered by any superior to prefer charges. Needless to say that in 
this respect accused's inaction does not constitute an offense. 

Mo~eover, it is incumbent upon the comna.nding officer to whom charges 
are .forwarded to "take such action with respect to each offense charged 
as ;is within his authority and is deemed b~ him best in the interest of 

· justice and discipline" (Emphasis ~pplied (Par 30c, MCM, l928). We 
are'of the opinion .that accused as the commanding offic~r of the offenders 
had this same discretionary- power with reference to the preferring of 
charges in the first instance. Accused I s failure to prefer charges woul.d 
not, therefore, constitute an offense in the absence of a showing of an · 
abuse of his discretionary authority. Such abuse of discretion has not 
been ·alleged nor is it shown by the record of trial.' 

The Specification does not allege a failure by accused to investigate 
and report the incident to superior authority, or to take any other 

. specific and appropriate action. Although the evidence indicates that 
under all the circumstances accused was clearly bound to perform such 
duties and that he wrongfull,y failed to do so he may not, having been 
charged with a failure to do one thing, be found guilty of a failure to 
do something else, that is, he may not be found guilty of an offense 
substantially different in nature from that alleged. 

5. For the foregoing reasons the Board of Review is of the 
opinion that the record of trial is legally insufficient to sustain 
the findings of guilty and the sentence. 

(On !eave) , Judge Advocate 

au t;:~aj , Judge Advocate 

r -
¢.e.ii ,...,u-~~Judge Advocate 

(_)-r u-
/ 
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JAGH CM 329712 1st Ind . 

.JAGO, Department of the Army-, Washington 2.5,· D.C.;.. 2 3 JUL 1948 

TO: - The Secretary of the Aney" 

1. Pursuant to the provisions of Article of War .50}, as amended 
by the act of 20 August 1937 (.50 Stat. 724; 10 USC 1.522) there is 
transmitted herewith for your action the record of trial and accompany

. ing papers in the case of Captain Edward L. Humm (Ol.549298), 582d · 
Ordnance Medium Automotive Maintenance Company. 

2 •. Upon trial by general court-martial accused was found guilty 
of a specification alleging that after receiving information that two 
enlisted men, Technician Third Grade Wendell L. Nelson and Private First 
Class Edward F. Hoffman, both members of his command, had recently com
mitted a serious offense, to wit: larceny of· a Dodge motor, property · 
of the United. States, he did, at Hanau, Germany, during or about 
September 1947, :wrongfully fail to take action to apprehend and punish 
the offenders, in violation of Article of War 96. He was also found 

· guilty of another specification of similar import which was disapproved 
· by the reviewing authority. 'J;'he accused vras· sentenced to be reprimanded 

and to pay to the United States a fine of $.500.00. The reviewing 
authority approved the sentence and ordered it executed and, in accordance 
with the sentence, reprimanded the accused. The result of trial was 
published in General Court-Martial Orders No. 29, Headquarters Conm1a.nd, 
European Connnand~ APO 7.57, U.S. Army,' dated 19 :March 1948. The record 
of trial has been considered by the Board of Review under Article of 
War So½ and the Board holds the record of trial legally insufficient 
to support the findings of guilty and the sentence. I do not concur 
with the Board's holding, and for the reasons hereinafter stated am of 
the opinion that the record of trial is 'legally sufficient to support 
t,he findings of guilty and the sentence. · 

3. As indicated by the holding by the Board of Review, there is 
in this case substantial evidence showing that the accused, a company 

. coIIDnander, was informed by his first sergeant that Technician Third 
Grade Nelson and Private First Class Hoffman, members of the company, 
were invoived in the wrongful taking of a crated Dodge motor from the 
company motor pool and that they had admitted their involvement. The 
motor was later recovered and returned to the motor pool. Nelson was 
severely injured on the day the accused was informed of the wrongful. 
taking and he was subsequently returned to·the United States. No action 
was taken by the accuseq. with respect to Hoffman other than to advise· 
the latter that he had been involved in the taking of a motor and to 
,ra.rn him against taking anything more. About four months after the facts 
were reported to the accused as above related, Hoffman was tried for . 
taking the motor but the accused took no part in initiating the charges. 
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The accused, in a pre-trial statement and as.a witness befOf'e the 
court, admitted being informed of the wrongful taking of the motor but 
contended that he did not take disciplinary action because he did not 
receive an official report of the matter from military police and 
because he did not wish to bring discredit on the company. 

The Board of Review is of the view that the word "apprehend" as 
used in the specification means to arrest or confine·and that there 
was no abuse of discretion on the pa.rt of the accused in failing to 
arrest or confine Nelson and Hoffman. It is further of the view that 
the accused, because of his limited authority as a company cormnander, 
did not have authority appropriately to punish the two soldiers and 
that he was not required to prefer charges against them. It concludes 
that it nas not v;rongful for the accused to fail to arrest, confine, 
punish or prefer charges. The Board, however, admits that_ the accused 

·was clearly bound to investigate and report the incident to superior 
authority or to take other specific and appropriate action and that he 
w;rongfully failed to do so, but it contends that the specification does 
not allege such failure. 

The word apprehend is defined in riebster I s New International . 
Dictionary (2nd Ed) as meaning, ·specifically, nto come to know; to 
discover," as well as in the sense of taking or seizing a, person by 
criminal process. 

In the light of the foregoing definition of the word "apprehend," 
and on considering it in context with the words 11 to take action" as 
used in the specification, it is my opinion that the specification 
fairly alleges that the accused, on learning that Government property 
of considerable value had wrongfully been taken by members of his organiza
tion, failed to initiate the appropriate preliminary investigative and 
disciplinary measures contemplated by the customs of the service and 
the provisions of the Manual for Courts-1iartial, and so patently required 
by the circumstances. It can hardly be contended that the specification 
should precisely state each specific omission on the part of an accused 
where, as here, he did substantially nothing. It is considered sufficient 
that the specification state in simple and concise language the facts 
constituting the offense and that the facts so stated and those reason
ably implied therefrom include all the elements of the offense sought 
to be charged (see Par 29, MGM, 1928). It is my opinion that the 
specification of which accused was found guilty reasonably meets that 
test. The theory of the prosecution's case was obvious to the accused, 
th~ proof put him on notice of the full import of the pleading, and 
there is no indication that he was misled. 

Failure by an'officer to bring offending inferiors to punishment 
has long been recognized as an offense in violation of Article of ~ar 
96 (GCMO 8 of 1890; G.O. 88, Army of the Potomac, 1862 (cited in iiinthrop 1 s 
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Mil. Law and Pree., 2nd Ed, 1920)), and a Specification alleging that 
an accused officer, having knbwledge of a criminal act by a member of 
the command, did 11 fail to take arr;r action thereoh11 was found legally 
sufficient in CM 286184, ·,Tilliams, 20 _BR (ET0) 307, as recently as 1945. 

For the foregoine reasons I am of'the opinion that the record of 
trial is legal1y sufficient to su.pport~tha findings of guilty and the 
sentence. However, the fine is ·believed somewhat excessive under the 
circumstances. Therefore, I recomrnen~ that the sentence be confirmed, 
but that $400 of the fine be remitted. 

4~ Inclosed here,vith are two forms of action prepared for your 
s:i,gnature. Draft 11A11 will acco,mplish confirmation and reduction of the 
sentence in accordance with rrr:r views •. Draft 11B11 will accomplish the 
vacation of the findings and sentence in accordance with the holding 
by the_ Board of Review. ' 

OMA.SH. GREEN3 Incls 
1 Record of trial liiajor General 
2 Form of action "A" The Judge Advocate General 
3 Form of action "B" 

( GCMO 149, 3 August 1948) • 
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In the Qtf'ice of' The Judge Advocate General 
Washington 25, D.C. 

10 MAY~
JAGH CM 32974 7 

UNITED STATES ) M,\CDILL Am FORCE BlSE 
) 

v. ) Trial by- G.C.M., convened at 
) MacDill Air Force Base, Florida, 

First Lieutenant QUDll'IN R. ) 19 February- and 12 March 1948. 
STAUFFER (~lll8984), Corps ) Dismissal. 
of Engineers. . ) 

/ 

OPINION of the BOA.RD OF REVm' 
HOl'TENSTEIN, LYNCH and BRACK, Judge Advocates 

l. The Board of Review has examined the record o£ trial in the 
case of' the of'f'icer named above am submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specii'ica
tions1 

CHARGE1 Violation of the 95th Article of War. 

Specification l: In that first ljeutenant Quintin R. Stauffer, 
2173d Engineer lf.aintenance 'Cc,mpa:izy- (Aviation), 937th 
Engineer Aviation Group, l!acDill Air Force Base, Tampa, 
Florida, did in front of the Academ;y of the Hol;r.Na.mes, 
Ba,-shore Boulevard, Tampa, Florida, on or about 21 Januaey-
1948, willf'ull.7 and wrongi'ull;r in an indecent manner expose 
to public view his penis. 

Specification 21 In that first lieutenant Quintin R. Stauffer, 
2173d F.ngineer Maintenance Company (Aviation), -937th 
Engineer Aviation Group, MacDill Air Force Base, Tampa, 
Florida, did on Coachman Aveme near Bayshore Boulevard, 
Tampa., Florida, on or about 21 Ja.nu.aey- 1948, will.tull.y and 
wrongi'ully in an indecent manner expose to public view his 
penis. 

Specification 3·, (Nolle Prosequi) 

He pleaded not guilt7 to the Charge ·and Specifications. He was found 
guilt,' of' Specii'ication 1 "except the date 121 January 1948,' substituting 
therefor the date 1 20 January 1948•; of the excepted date, not guilty, 
of the substituted date, guilty-," guilty- of Specification 2, and guilty-
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of the Charge. The prosecution entered a nolle prosequi to Specifica
tion 3 during the trial. No evidence of previous convictions was intro
duced. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the .record of trial tor 
action under Article of Vfar 48. · 

3. The Board of Review adopts the statement of the evidence and 
the law contained in the review of the MacDill Air Force Base Acting 
Judge Advocate, dated 19 Maren 1948, with the following additional 
discussion relative to Specification l, of which accused was found. 
guilty, and which alleged that he did, on or about 20 January 1948, 
"willfully and wrongfully in an indecent manner expose to -public view 
his penis, in front of the Academy of· the Holy Names, Bayshore Boulevard, 
Tampa, Florida. n 

Miss Joan Burns (age 16), a student at the Academy of the Holy 
Names, testified as follows: 

11 Q I refer you back to in 'the vicinity of the 21st of January, 
1948. Do you remember seeing this man at that time? 

A Yes, I did. . 

Q Will you tell the court in your own words exactly what 
happened? · 

A The first night I saw him, we were out on a walk on the 
,Bayshore, my girl friends and I, the junior boarders, and 
it was around 5 minutes to 6 and we were waJ.kine along· the 
Bayshore and there happened to be this green - bluish green -
2-door Buick driving by, and we were just about.half the way 
between the Bayshore as you turn over to go on to the other 
side of the Bayshore, when this green Buick pa~ked on this 
little driveway to go on the other SJ.de of the Bayshore, and 
one of the girls noticed, and myself, that he had an Army 

- unifonn on and had bars of a first lieutenant. Well, he got 
out of his car, and he had a broom, a small broo~, and he was 
brushing his car out, and he motioned for us girls to come 
over towards him, and we- kept going tne other way, so he 
went half way back to the Ba.yshore .again and he came to 
another parking space and he was parked there and then we 
went in that night, and one of the girls came running over 
tovrard me and she says -

DEFENSE: Object. 

LAW liEMBER: Objection sustained. 

Q This part you.didn't see. I want you to skip. Just tell what 
you actually saw yourself. 

A 'irell, then, on Tuesday night we went for a walk and he was 
parked on the rieht-ha~d side of the Bayshore. 
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Q This was this same man? 
A Yes. 

Q The same automobile? 
A- The same Buick, yes,. and he was brushing his car out and 
• he exposed himself. · 

· Q Now., Joan, I would like to have you explain to the court 
exactly how he was exposing himself. 

A He had his pan1?s open. 

Q Did he at that time motion for you girls to come over? 
A Yes. 

DEFENSE: Leading question. Object. 

P~0SECUTI0N: I will withdraw the qu~stion. 11 (R 10_,11). 

The question presented f9r consideration is whether the testimony. 
of Miss Burns is sufficient to prove the offense alleged. As shown . 
above, she stated 11he exposed himselfy and when she was asked to "explain 
to the court exactly how he was exposing himself," ~eplied, "He had. 
his pants open." · 

The term "Exposure of person" is defined in Bouvier's Law Dictionary 
(unabridged) (Rawle's Third Revision) Vol. I., p.1162., as "such an inten
tional exposure., in a public place., of the naked body, as is calculated 
to shock the feelings of chastity or to corrupt the morals." (Underscoring 
supplied). 

Applying the above definition of.the term "Exposure of person," to 
the words used by the witness, "he exposed himself" and considerine he:r 
further statement in explanation that 11 he had his pants open, 0 it is our 
opinion that the testimony ,1as sufficient, under all the circumstances 
of this case to warrant a finding by the court that accused exposed 
himself as alleged in the Specification (CM 249211, Stone, 32 BR 56). 
It is also to be noted that accused was charged witha'na"found guilty 
of an identical offense committed the day following this offense (Spec 2, 
Chg), which conduct on his part tends to show a habit or design to commit 
a series of like offenses (Underhill's Criminal Evidence, Fourth E<;l.ition, 
Sec 187., p.244). 

4. Records of the Army show that· accused is 25 years of age and 
married. He completed high school and a technical school course of four 
years. His civilian occupation is that of a machinist. He enlisted in 
the Arrey on ?6 February 1944., was commissioned second lieutenant from 
the Officers' Candidate School, Fort Belvoir, Virginia, on 27 December 
1944. He served overseas in the India-Burma Theater from 31 August 1945 
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to 26 June 1946 and in Greenland from 4 June 1947 to 9 November 1947. 
He has two efficiency ratines of "Excellent" and one of "Superior.". . 

5. The court was legally constituted and had jurisdiction of the 
person and the offenses. No'errors injuriously affecting the substantial 
rights of accused were committed during trial. The record of trial is· 
legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation of the sentence. A sentence to dismissal 
is mandatory upon conviction of violations of Article of War 95. 

A4{747M4:tt~ , Judge A.dvocate 
~ .. 

-+~... .. ~M....,tJ,""a.i.-.----_·___,~~c::fu-41>'1 Judge Advocate ·. 
- ,r " 

,, 
Judge Advocate cf?'tJbm~ ,._... A , 
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JAGH CM 32974 7 1st Ind 

JAGO., Department of the Army,. :Washington 25., D.c. MAY 2 6 1948 
TO: The Secretary of the Army 

' . 
1. Pursuant to Executive Order No. 9556., dated May 26, 1945., there 

are transmitted herewith for your action the record of trial and the 
' opinion of the Board of Review in the case of First Lieutenant Quintin 

R. Stauffer (0-1118984)., Corps of Engineers. ' 

2. Upon trial by general court-martial this officer was .found 
guilty of willfully and wrongfully in an indecent manner exposing to 
public view his penis on two occasions, in violation of Article of War 
95 (Specs .1 and 2., Chg). No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service. The review
ing authority approved the sentence and forwarded-the record of trial 
for action under Article of War 48. 

3. A swnma.ry of the evidence may be found in the review of the 
Ma.cDill Air Force Base Acting Judge Advocate, which was adopted in the 
accompaJ\ying opinion.of the Board of Review as a statement of the evidence 
a_nd law in the case. The Board of Review is of the opinion that the 
record of trial is legally sufficient to' support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. ' 

On or about 20 January 1948 in front of the Academy 9f the Holy 
Names., Bayshore Boulevard., '.I'ampa., Florida., the accused deliberately 
exposed · to public view his penis and repeated such act on the following. 
day on Coachman Avenue., Tampa., Florida. The persons to whom the indecent 
exposure was made on 20 Ja:rm.ary 1948 were female students of the Academy., 
17 years of age and under., and the person to whom the exposure was made 
on the following day was a colored woman. 

The accused denied guilt and in an effort to establish an alibi 
offered testimony of witnesses as to his whereabouts at the time the 
offenses were alleged to have occurred but the court saw fit to dis
believe such testimony and accepted as true the testimony of witnesses 
for the prosecution as to identity. 

4~ The accused is 25 yea:rs of age and married. He completed high 
school and technical school course of four years. His civilian occupa:.. 
tion is that of a machinist. He enlisted in the A:nrry on 26 February 
1944, was commissioned second lieutenant from the Officers' Candidate 
School., Fort Belvoir, Virginia., on 27 December 1944. He served·overseas 
in the India-Burma Theater from Jl August 194.5 to 26 'June 1946 aJl(i in 
Greenland from 4 June 1947 to 9 November 1947. He has two efficiency 
ratings of "Excellent" and one of aSuperior. 11 · 
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. . 
·5. I recommend that the sentence be conf'irmed and carried int,o 

·execution. 

6. Inclosed is a form of action designed to carry the foregoing 
reconmendation into effect., should such recommendation meet with your 
approval. 

" 
2 Incls THOMAS H. GREEN 

l Record of trial Major General 
2 Form of action The Judge Advocate General 

( GCKO lll,· 28ll.a.11948). 

6 



DEPARTMENT OF THE ARMY 
I:q the Office of The Judge Advocate General 

Washington 25., D. C. 

JAGN-CM 329800 

UNITED STATES ) FIRST ARMY 
) 

v. ) Trial by G.C.M., convened at 
) Fort Jay, New York, 27 February 

Staff Sergeant RrCHARD ) 1948. Dishonorable discharge 
SHEARER (16224212)., 1267th ) and confinement for one (1) year. 
Area Service Unit, 1st Anny ) Ili.sciplinary Barracks. 
SigI_lBJ. Service Company. ) 

HOLDING by the BOARD OF REVIEW 
JOHNSON., ALFRED and SPRINGSTON, Judge Advocates 

,. 

l. The record of trial in· the ca-se of the soldier named above 
has been examined by the Board of ReTI;-ew. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHAP.GE I: Violation of the 94th Article of War. • 
(Finding of not guilty). 

Specification: (Finding of n~t guilty}. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that Staff Sergeant Richard Shearer, 
1267th Army Service Unit First A:rrrr:, Signal Service 
Company, did at New York, NY on or about 15 August 
1947 wrongfully and unlawfully represent that one 
Charlene Fitzeerald was his lawful wedded wife and 
did thereby obtain hospitalization, medical treat
ment and supplies from tha United States. 

Specification 2: In that Staff Sergeant Richard Shearer, 
1267th Anny Service Unit First Army Signal Service 
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Company, did at New York, NY on or about 15 August
1947 wrongfully and unlawfully represent that one 
Charlene Fitzgerald was his lawful wedded wife and 
did thereby attempt to obtain government family 
quarters at Fort Wadsworth for the aforesaid Charlene 
Fitzgerald and himself. 

The accused pleaded not guilty to all Charges and Specifications. He 
was found not guilty of Charge I and its Specification, guilty of 
Charge II and both Specifications thereunder, and was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor for three years. 
The reviewing authority approved only so much of the sentence as pro
vides for dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for one year, de
signated the Branch, United States lli.sciplinary Barracks, Fort Hancock, 
New Jersey, as the place of confinement, and forwarded tqe record of 
trial for action pursuant to Article of War 50½. 

3. Evidence for the prosecution. 

On or about 15 August 1947 accused applied for and obtained 
hospitalization at the Staten Island Area Hospital for a woman repre
sented by him. to be his vd.fe, 11Charlene Shearer" (R. 13-31; Pros. Ex. 
2, J). ' 

On 10 January 1948 accused submitted to his commanding of
ficer a request for quarters on the post written in the following 
language:

I 

"Request that I, S/Sgt Richard F. Shearer, RA16224212, be 
granted immediate quarters on the post for compassionate 
reasons. My marital status is greatly strained due to 
the lack of quarters. I have been informed by mail this 
date, as per inclosed letter, that unless some immediate 
action is taken, divorce proceeding would he started. 

/s/ Richard F. ~hearer 
/t/ Richard F. Shearer 

S/Sgt, Sig en 

(R. 40, 46; Pros. Ex. 7). Attached to this request ~as a six-page 
letter addressed to "Dearest Rick" and signed 11 Kitten" in which an 

·appeal was made to accused to obtain quarters on the post (Pros. Ex. 7). 
Attached to this letter and request was an envelope postmarked 8 
January 1948, addressed to 11S/Sgt Richard F. Shearer," bearing return 
address 11:Mrs. R. F. Shearer, 308 Kentucky Ave, Tipton,·Indiana. 11 There 
is nothing in the letter to identify the writer as Charlene Fitzgerald, 
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and although accused submitted the request in person to his commanding 
officer he made no accompanying representation other than "that he was 
ha.1.ng trouble with his family affairs. His marital relations were 
strained" (R. 40). As a result of this request, quarters on the post 
were allotted to but never occupied by accused, because none were 
availab!e (R. 48). . · 

An application for dependency benefits dated 23 June 1947, 
signed by' Richard F. Shearer naming DJrothy E. Shearer as ldfe and 
Brenda and Danny Whitten as step children was received in evidence. 
The date of this marriage was given as 28 May 1947 {R. 52; Pros. Ex. 9). 

On 21 January 1948 agents of the CID interviewed accused. 
After being "advised of his rights," and having the 24th Article o~ 
War read to him, accused.made a voluntary statement to the agents to 
the effect that "he had entered this -woman in the hospital, that she 
wasn't his w.ife, she was his girl friend, and that he was legally married 
to Katherine Beaver in Long Beach, California, at the time his girl 
friend, Charlene Shearer or Charlene Fitzgerald, was placed in the 
hospital at Fort Jayfl (R. 60, 74). ·· 

After being questioned by the CID agents accused signed tvro 
written statements. One of these, introduced as Prosecution's Exhibit 
12 (R. 66), read in pertinent part as follows: 

"In the latter part of August 1947, Miss Charlene Fitzgerald, 
was entered in the Station Hospital, Fort Jay~ where she re
ceived medical treatment. 

8 l\l:i.ss Fitzgerald entered the hospital under the guise of 
being my wif'e. · 

11Miss Fitzgerald was in the hospital fo.r approximately 
eight weeks. · 

nr·was transferred to .the 1267, 4 August 1947,· my fiancee 
Miss Fitzgerald who at the time was in Detroit, Michigan, 
preparing to come to New York and be married, but due to 
a sudden illness, this was impossible at the moment. We 
had decided to wait until she was well and in the meantime 
I would enter her in the hospital for treatment. ·upon her 
release she had been ordered by the doctor to have rest and 
quiet which again put off the marriage. She is now at my 
home in Tipton, Indiana, waiting to return to New York to 
be married." 

4. Evidence for the defense. 
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The testimony of one Horace C. Holmes, a practicin6 attorney 

of the state of Indiana, was stipulated, consisting of citation of a, 
series of decisions by Indiana courts wherein they recognized the 
legality of common-law marriages in that State (R. 79; Def. Ex. A). 

· The testillPny of Thomas E. Bennett, step-father of accused, was stipu
lated, to the effect that in April, 1947, in the presence of "Witness . 
and others in Detroit, ~.d.chigan, accused and Charlene Fitzgerald 
openly acknowledged themselves to. be husba.'1d and wife, and that there
after in July, 1947, accused and Charlene cohabited openly as man and 

· wife in Tipton, Indiana (R. 85, 86). The testimony of Ethel R. Bennett, 
mother of accused, to .the same effect was also stipulated (R. 84, 85). 
It was further stipulated by and between prosecution and defense that: · 

"* * * on the 19th day of Decenb er, 1947, the accused, to
gether l'lith * * * Mrs •. Charlene Shearer, went from Staten ' 
Island to Tipton, Indiana, to the home of the parents of 
the accused, and there remained with Mrs. Charlene Shearer 
at the home of his mother and step-father until he returned 
to his duty on the 29th of December 1947. 11 

In addition 'to the stipulated testimony am facts above men-
tioned, the defense introduced into evidence the follow:1,ng documents:. 

Envelope, with letter attached, postmarked 15 December 1947, 
Tipton, Indiana, addressed to "S/Sgt and Mrs. Richard Shearer, 
1288 Bay St., Staten Island, N. Y. 11 (R. 80; Def. Ex. C).

' . 
Envelope, postmarked 26 August 1947, Elwood, Indiana, ad
dressed to "Mrs. Charlene Shearer" (R. 81; Def. Ex:. D). 

Envelope, with letter attached, postmarked 23 August 1947, 
Detroit, lli.chigan, addressed to 11Mrs. Charlene Shearer" 
(R. 81; Def. Ex. E). 
Record of Account of Home Mercantile Company, 1828 Central 
Avenue, Indianapolis, Indiana, with 11Charlene - Richard Shearer,n 
dated 8 November 1947, showing payments made on and between the 
dates 8 November 1947 and 18 February 1948 (R. 81; Def. Ex. F). 

tecree of 11total11 divorce, entered 4 August 1947 in Muscogee 
Superior Court (Georgia) in the case of D::>rothyW. Shearer 
v. Richard Francis Shearer, wherein it is :r:ecited: "* * * 
the defendant shall also have the right to remarry. * * * 
the defendant is not pennitted to marry again for a period 
of thirty days from the data of this judgment and decree.
* i:· -l:·11 (R. 89; Def. Ex. I). 

A "Judgment of Annulment of Void Marriage (tefaul.t)n en
tered 8 December 1947 in the Superior Court of the State 
of California, in the case of Catherine Be~ver Shearer, 
Plaintiff, vs. Richard Francis Shearer, Defendant, where
in it is recited: "***the marriage heretofore-entered 
into by and between plaintiff and defendant be and the 
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same is hereby declared to be void from the beginning, 
and is annuled * * *" (R. 97; Tuf. Ex. J). 

Having been duly advised of his rights the accused elected to 
make an unsworn statement, through counsel,_the pertinent part being 
substantially as follows: Accused and Charlene Shearer "decided to 
take each other as husband and wife in Detroit in April, 1947,• and 
continued to live as such, openly and notoriously until one day, in 
the presence of two CID agents, acct;sed was •hoodwinked irito making 
a statement ha should not have made• (R. 91). Accused did hold out 
"Lieutenant Fitzgerald" (Charlene) as his wife, because he felt that 
they were husband and 'Wife. "In a drunken moment" accused married a 
V10man with two children, but within forty-eight hours they decided 
to separate. He applied for an allotment. for this woman and her 
children because she nwas hounding him and wanted money," but no 
money was paid to her by the United States Government. This relation
ship was terminated by divorce rather than by annul.msnt on the advice 

·of a legal assistance officer ~n the Aney that it was the most ex
peditious way to so.lve the situation. Accused wished .the court to 
know that "his wife is a lady of refinement * * * and doesn't know 
anything about his relations with this woman which lasted· a few days" 
(R. 92-94). . · ' 

5. In rebuttal the prosecution introduced into evidence a second 
written statement of accused, the relevant part stating: 

nr married Nancy Yfasyliuski in July 1943. · Divorce proceedings 
were started but due to my transfer r was not in Florida at 
the time the divorce was to become final. The attorney did 
not complete the proceedings. In the meantime I had married 
June Flechsig in Oct. 44. While overseas I was informed that 
I was still married to Nancy Wasylluslci. Through the legal 
assistance officer in Key West the annulment to Wasylieuski 
was completed in August 1945. I was infonned by Junes Lawyer 
that I was single. 

11In January 1947, I married Ka~}?.erine Beaver. Upon return:il}g 
to Detroit I went out with June and through a fluke was con
sidered a common law marriage which was taken into court. The 
divorce was granted on 4 August 1947. The divorce to K~therine 
Beaver 7'as to have been completed by Dec. 1947" (R. 96; Pros. 
Ex. J3. . 

6. By Specification 1 of Charge-II it is alleged that accused did 

"on or about 15 August 1947 wrongfully' and unlawfully repre-
sent that one Charlene Fitzgerald was his lawfully wedded 
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wife and did thereby obtain hospitalization, medical 
treatment and supplies from the United States." 

-The exact respect in which the representation was believed by the ac
cused to have be.en "wrongfully and unlawfully" made is not expressly 
alleged. However, it may reasonably be inferred from the allegations 
as set out that the gist of the offense intended to be stated is found 
in the implied allegation that such representation was false. In view. 
of our ultimate holding we deem it unprofitable to explore further 
into the exact nature and extent of the offense here stated beyond 
the conclusion that one of its essential elements, even in its most 
innocuous form, if it is to be considered as an offense at all, is the 
falsity of the accused's ·alleged representation that Charlene Fitzgerald 
was his wife (Cl1 239085., Jones, 25 BR 43). We are thus initially pre
sented with the question of whether or not there is sufficient legal 
evidence contained in the re cord of trial, in addition to accus ad' s 
"confessions, n to support the implied finding by the court that ac
cused was not, on or about 15 August 1947, the husband of Charlene 
Fitzgerald. 

Disregarding, for the moment, its character and binding ef
fect, the evidence contained in the record of trial would appear to 
tend to establish accused's matrimonial adventures, or misadventures 
as the case may be, somewhat·as hereinafter outlined: · 

a. In July 1943 accused purportedly married one Nancy 
Wasyliuski (Pros. Ex~ 13). (It is of interest to note 
that in his Review of this case the Staff Judge Ad
vocate expresses the opinion that this marriage was 
subsequent to an even prior marriage to some unnamed 
lady, which subsequent marriage was terminated by 
divorce in June 1944, but there is not the slightest 
evidence in the record to even infer such a prior mar
riage). 

b. In October 1944 accused purportedly married one June 
Flechsig (Pros. Ex. 13). 

c. In August 1945 the purported marriage to Na-ricy i:Tasyliuski 
was terminated by 11annulment 11 (Pros. Ex. 13). 

d. In January 1947 accused purportedly married one Katherine 
Beaver (Pros. Ex. 13). 

e. At some time prior to 4 August 1947 but after his "re
turning to Datroit, 11 accused "went out with June /j-lechsi-i} 
and through a fluke was considered a common law marriage" 
(Pros. ~· 13). 
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• f. ln April 1947 accused purportedly entered into a 
common-3aw marriage status with Charlene Fitzgerald 
(R. 84, 85, 91). . . · 

g. On 28 May 194? accused purportedly married Dorothy 
i'i'hitten (R. 93-94; Pros. Ex. 9). · 

h. On 4 August 194? accused was divorced from June Flechsig 
(Pros. Ex. l3). _ 

i •. On 4 August 1947 accused was divorced from Dorothy 
Whitten (Def. Ex. I). 

j. On 8 Decenber 1947 accused's purported marriage to 
Catherine Beaver was annulled and declared~ from 
its inception (Def. Ex. J). 

Other than accused's confession (Pros. Ex.12) there is no 
direyt evidence in the record that accused was not, on 15 August 1947, 
lawfully married to Charlene. Whether or not such fact is inferentially 
established is dependent upon a determination that the remaining evi~ 
dence is sufficient to establish that a legal barrier thereto existed. 
With this in mind we propose to examine each of accused's purported ' 
marriages which have been in any manner brought to light by the evi
dence in order to determine whether any such legal barrier is thereby 
shown to exist. 

NancyWasyliusld. 

Since the sole mentiori of this purported 'Wife appears in the 
written statement of accused (Pros. Ex. l3) it is quite clear that if 
any po;rtion of that statement respecting her matrimonial connection 
with accused is to be used against him,' it must only be so applicable 
in the light of the balance of the pertinent remarks contained in the 
same statement 'Which are not inconsistent with or controverted by any 
other testimony contained in the records (CM 319168, Poe, 68 BR166J. 
Thus if we are to accept the fact that accused was once purportedly 

. married to Nancy Wasyliuski we are bound to also accept as a fact that 
such purported marriage was terminated by annulment in August 1945. 
There is thus established no fact from which a legal barrier to a mar
riage between accused and Charlene Fitzgerald could be inferred as 
existing in August of 194?. · 

June Flechsig
I 

Here again the only pertinent evidence is contained solely 
v.itbin the statement of accused (Pros. Ex. l3). If we are to accept 
as a fact the purported marriage of accused.to June Fla chsig either 

? 
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1n October of 1944, or by the ".0.uke11 of some later data we are equally 
bound to accept the conclusion that such marriage or marriages, if not 
void, were terminated by divorce on 4 August 1947 and could not consti
tute a legal bar to a marriage at any time thereafter of accused to 
Charlena Fitzgerald. 

Catherine Beaver 

The California decree of annulment of this purported marriage 
(Def. Ex. J) bears the caption "Judgment of Annulment of Void Marriage" 
and declares the marriage to. be· "void from its beginning." The statutory 
basis for such a declaration and the effect thereof, distinguishing 
void and voidable marriages has bean thoroughly discussed by the Supreme 
Court of California in pertinent part as follows: 

"* * * Under the provisions of the Civil Code, a clear 
distinction is drawn between void marriages and those 
which are merely voidable, or, as it might perhaps be 
better expressed, those which are capable of being 
annulled. * * * Section 80 permits either party to an 
incestuous or void marriage to proceed QY action 1n 
the superior court to have the same so declared. * * * 

"A marriage prohibited as incestuous or illegal 
and declared to be 1void 1 or •void from the 'beginning• 
is a legal nullity, and its invalidity may be asserted 
or shown in any proceeding 1n lihich the fact of marriage 
may be material. · The provision of section 80 that an 
incestuous, or void marriage may in an action to that 
end be declared void does not undertake to make such 
action the exclusive method of questioning the validity 
of the purported marriage. The judgment merely declares 
an existing fact - viz., that the marriage is void - and 
this fact may be shown even though it may not have been 
so adjudicated." (In re Gregorson•s Estate, 116 Pac 62). 

It is therefore evident, in spite of the declaration contained in accused's 
· statement, that no marriage existed between accused and Catherine Beaver 
which could constitute a barrier to a valid marriage state between ac
cused and Charlene Fitzgerald as of 15 August 1947. 

Ibroth;y Whitten 

From prosecution's exhibit 9 it appears that accused purportedly 
married Dorothy Whitten on 23 :May 1947 • The validity of this marriage 
is questionable by reason of record evidence tending to establish a prior 
and than existing common-law marriage status between accused and Charlene 
F1.tzgerald. However, even if it be concluded that the Whitten marriage 
was legal in its inception, it was conclusively teminated by the Georgia 
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·divorce decree entered 4 August 1947 (Def. Ex. I). That decree was •total• 
in scope and the thirty~y prohibition against remarriage contained 
therein had no extraterritorial effect and did not constitute any barrier 
to a lawful marriage between accused and Charlene Fitzgerald in any state 
except Georgia (Kontgomery v. Gable, 7 SE (2d) 426, 61 Ga. App. 859). 

Thus while we are not prepared to state the valid and lawful 
marriage of accused and Charlene Fitzgerald to be an established fact 
as of 15 August 1947 we are required to hold that there is not sufficient 
legal evidence in the record of trial aside from accused's con:fession 
(Pros. Ex. 12) .from which the court could reasoo.ably infer that they 
were in fact not married as of that date, and we are equally required 
to hold that the evidence, aside from accused's confession (Fros. Ex. 12}, 
is not of the character and strength necessary to authorize consideration 
of such confession as a basis £or suppotj;ing the court• s .findings (par. 
1~ MCM:, 1928). 

7. By Specification 2 of Charge II it is alleged in essence that 
accused., on or about 10 Jarmary- 19.48., did "wrongfully and unlawfully 
represent that one Charlene F.ttzgerald was his lawful wedded wife and 
did thereby attempt to obtain" government quarters for "Charlena 
Fitzgerald and himself. 11 Again we must presume that the wrongful. and 
unlawful nature of the ~presentation waa found in an inferred allega
tion that it was false. Although by no means conclusive we are of the 
opinion that there is., in the record., sufficient legal evidence from 
which it might reasonably be inferred that in requesting quarters ac
cused represented Charlene as his wife. Ho..-ever., £or the reasons 
hereinabove set out in paragraph 6 the record fails sufficiently to 
establish that accused was not actually married to Charlene on the 
date in question., and thus fails to sustain a finding that accused's 
alleged representation was in any manner .false. 

8. For the reasons stated tm Board of Review holds the record 
of trial legally insu.f.ficient to support the· findings of guilty and 
the sentence. 

/·_____________,, 

. judge Advocate. 

' .; 

. ~· ·' 1 . ;; I/ {
1... '' :c , , ; r 1.,_.· .;., - ••• , , • -, Judge Advocate • 
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JAGN-GM. .329800 1st Ind 
J.A.001 Dept. 0£ the Arm:,, Washington 25, D. C. 
TO; Commandlng General, First A:r:-rrJy, Governors IslaIXlJ New York 4, 

New York. 

1. In the case of Staff' Sergeant Richard Shearer (16224212), 
1267th Area Service Unit, 1st Araiy Signal Service Company, I con
cur in the holding by the Board of Review and recommend that the 
findings of guilty and the sentence be vacated. 

2. When copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience of re.t'erence and to 
facilitate attaching copies of the published order to the record 
in this case, pJe ase place the file number of the record in brackets 
at the and of the published order, as follows: 

(C.ll 329800). 

l Incl THOMAS H. GREEN 
Record of trial Major Gena-al 

The Judge Advocate General 



· DEPART!1ENT OF TEE .ARMY (175)
In the Office of The Judge Advocate General 

Washingt'on 25. D. c. 

JAGK - CM 329832 ,. 29 JUN 1948 
_UNITED STATES ) HEADQUARTERS COMMAND 

) EUROPEA.l'i COMMA.ND 
v. ) 

) .Trial by G.C.,M.. , oonvened a.t Frank
Private First Class WALTER ) . furt-ani.-Main, Germany, 2 February 
A. SElIDK (RA 3~847650); Head- ) 1948. Confinement for six (6) , 
quarters Company. 709th Military) months and forfeiture of fifty 
Polioe Service Battalion . · 1 ) dollars ($50) per month for a . . . ) 

like period. 
I 

OPINION of the BOARD OF REVID'f 

SILVERS, ACKROYO el+d LA.NNING, Judge Advocatds 

1. The reoord of trial in the oase of the above named soldier'has 
been examined in the Office. of The Judge Advocate General and there found 

· legally insufficient to support -the findings and sentence. The record 
has now been examined by the Board of Review and the Board ·submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charge and specifica-
tions 

CHARGE• Violation of the 93rd Article of War. 

Specifications In that Private First Class Walter·A. Senok, 
Headquarters Company 709th Military Police Service Battalion. 
did, at Frankfurt, Germany, on or about 2130 hours 24 December 
1947 through culpable negligence unlawfully kill Gertrud . 
Mueller, a German civilian, by shooting her in the chest with 
a pistol. 

He pleaded not guilty to the charge and its specification. He was fotmd 
guilty of the charge and guilty of the specification except the words 
11through culpable negligence, 11 substituting therefor, the words "without; 
due caution or circumspection. 11 Evidence of one previous conviction was 
introduced. He was sentenoed to be confined at hard labor. at such plaoe 
as the reviewing authority might direot for six months and. to forfeit 
fifty dollars ($50) of his pay per month for a like period. The review-

·ing authority approved the sentence, ordered it executed and designated 
the Post Guardhouse, Headquarters Command, European Command, Franld'urt-a.m
Main, C-erma.zw, as the place of oonfinement. The result of trial was pub
lished in General Court-Martial Orders No. 27, Headquarters Colillllalld, · 
European Command, APO 757, U.S • .Army, 18 March 1948. 

http:C-erma.zw
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3. The evidenoe may be briefly smmnarized. At about 2130 hours on 
24 December 1947 the accused, who was on duty as a military polioe:ma.n, 
approached the entranoe to tr.e railroad station in Frankfurt-am-Mun, 
Bermany, where a large crowd of people were observing a demonstration 
of fireworks in celebration of Christmas Eve. A oivilian named Kurt 
Gitschel was discharging a tube-like device similar to what is known as 
a Roman candle. The accused undertook to arrest Gitschel and he fled 
fr'om the crowd. In an effort to prevent Gitschel's esoape, the a.ocused 
drew his pistol and appeared to fire a warning shot at the pavement 
nearby. The bullet rioboheted and entered the body of a Genna.n girl 
named Gertrud Mueller who was standing beside a ta.xioab talking to a.n 

. American soldier. Miss Mueller was taken to a hospital where she died 
shortly thereafter from the result of the bullet wound (R 6,7,23,28,37). 
There was reoeived in evidence as Proseoution Exhibit 1 a corr., of Theater 
directive, Headquarters United States Foroes European Theater, AG 474 
GAP-AGO, dated·15 November 1946, containing regulations governing the 
use of firearms by military police and other law enforcement agenoiea 
in the United States occupied zones of Germai::ry and Austria. Paragraph 
Sa prohibited the firing of warning shots under uv ·circumstances. . . 
Paragraph 3(b) 2 authorized the use of firearms only when necessary- to 
wound or kill in order to apprehend or prevent the escape of persons 
reasonably belie-red to have oommitted serious offenses Ullder the Articles 
of War or felonies um.er the civil law._ Paragraph 4(a) u:pressly pro- . 
hibited the use of weapons against minor offenders "even when attempting 
to escapen (R 17). 

, The accused testified that as he attempted to chase the German· 
oivilia.D. he "stumbled or tripped over something and the pistol did"·. go 
off acciderrtally." He did not intend to injure -a.eyone but pulled his 
gun to fire a warning shot (R :31,37). 

4. The aocused was arraigned _upon a specification alleging that 
he did "through· culpable negligence tµtlawfully kill Gertrud Mueller ••• 
by shooting her ••• with a pistol," "in violation of Article of War 93. 
He was found guilty under this specification of having "without due cau
tion or circumspection" unlawfully killed Gertrud Mueller by shooting 
her with a pistol, in violation of Article of War 93. The effeot of the 
language substituted in the speoification by the court is the only ques
tion requiring detailed consideration. Involuntary manslaughter. the · · 
offense pleaded. is defined in the Manual for Courts-Martial aa 

"*** homicide unintentionally caused in the commission of an 
unlawful act not amounting to a felony, nor likely to endanger 
life, or by culpable negligence in performing a lawful aot. or 
in performing an act required by law. (Clark)• · 

"In involuntary manslaughter in the -oommission of an unlawtul 
aot, the unlawful act must be evil in itself by reason of its 
inherent nature and not an aot which is wrong only because it 
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is forbidden by a statute or orders.•••" (par 149_!:,'MCM, 1928). 

Stated somewhat. briefly, it will be observed that the offense may stem 
from at least two apparently distinct circumstances, viz, ·(1) while can
mitting an inherently unlawful act, that is, a.n a.ct which is malum per 
se and not merely ma.lum prohibitum, and (2)·by culpable negligence in 
performing a lawful aot or in performing a.n unlawful act which is merely 
ma.lum prohibitum. In the latter e-rent, if there is a causal relation 
between the unlawful act end the homicide,·the unlawful act is evidence 
of negligence wt not oonclusive evidence of culpable, or criminal, neg
ligence (Commonwealth v. Hawkins, 157 :Mi.ss 551, 32 N.E~ ·862 ). In the in
stant case it appears that the original plea.ding not only contained the 
words "unlawfully kill" but alleged that the homicide wa.s committed through 
culpable, that is, criminal., negligence in shooting the victim. In other 
words the involuntary manslaughter denounced wa.s predicated on culpable 
negligence. The court, however, by exceptions and substitutions, found 
tha.t the firing of the wea.pon was an act done with~ut-due caution or 
circumspection. whioh finding, when viewed in tho light of the phraseology 
of the specification as originally drawn, amounts to a. verdict that the 
letha.l a.ct wa.s accompanied by a degree of carelessness less than culpable 
negligence, that, stated otherwise, the homicide resulted from an a.ct 
of simple negligence on the parj; of a.caused. 

As will be' observed from the definition of involuntary manslaughter· 
heretofore quoted from the Manual for Courts-Jhl.rtia.l, where involuntary 
manslaughter is predicated on negligence, the negligence must be of a 
culpable or criminal degree and must be so found. The oases fully sup
port thus con~lusion (CM 240043, Vislan, 25 BR 349,352J CM 264494, !!,!!, 
4 BR (ErO) 315, 318). We.a.re not unmindful that a. charge and specifica
tio~ alleging merely that the accused did "unlawfully kill" a human being 
in violation of Article of War 93, containing only a brief.description cf 
the physical act of accused which ca.used the dea.th, as "by shooting her 
.with a pistol," has been held sufficient to denounce th~ offense of in
,voluntary manslaughter, for in such a. case it is considered that the 
pleader has intended to·set forth the lowest degree of "unlawful8 'homi
cide known to the common la.w a.nd denounoed in Article of Yfar 93•. that is. 
involuntary ma.nsla.ughter (CM 325046, Weller, 74 BR 63; CM,_325564, Thompson, 
74 BR 333). In the present case, however, the_oourt limited the scope 
of the 8 unlawfulness" alleged to b.omioide committed by something less 
than culpable or criminal negligence. The offense found is, therefore, 
not involuntary manslaughter in violation of Article of War 93. 

It remains to be determined whether there is a. lesser included offeDBe 
sustainable under the findings. In CM 252521, ~· 34 BR 67, a. oa.se some
what analogous to this case, the a.caused was charged with •negligently 
and unlawfully" killing a fellow soldier by striking him with a.n auto
mobile "which he••• wa.s then operating in a grossly negligent manner,• 
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in violation of Article of War 93. He was found guilty- of the speci
fication except the 1r0rds "and unlawfully" and "in ,. gross]¥ negligent 
manner" and not guilty of the charge but guilty of a violation of the. 
96th Article of War. The proof was 'that accused had been driving in 
a negligent manner, on a military post, at the time he Tan into and 

· killed the soldier and that the negligence was a proximate cause of 
the dea~. The Board of Review held that accused's "negligent killing 
of another soldisr on a military post was a neglect to the prejudice of 

· good order. and military discipline" and an· offense lesser to and included 
. :in the offense. charged. In CM 293509., Coats, 8 BR (ETO) 39, the accused 

was charged with and found guilty- of having •relonious:cy and unlawfully" 
killed a civilian woman "by negligent:cy and recklesszy" operating a truck 
so as to. collide with the ,roman, thereby causing her death, in viola
tion of Article of War 93. The reviewing authority approved on'.cy" so 
much of the findings of guilty as involved a finding that accused so 
negligent'.cy" operated the vehicle as to caus11 it to collide with the 
woman, in violation of Article of War 96. The Board held that the of
fense found, viz, simple negligence in operating a truck and causing it 
to strike the described person, was lesser to and included in the al
leged involuntary manslaughter. It 'Ytj.ll be noted, however., that the ac
tion of the reviewing authority- amounted to a finding that there was no 
causal relation between accused's negligence and the woman's death. 
In CM 318442, Tyndall, 67 BR 303, it was held that a careless and neg
ligent discharge of a pistol resulting in death, in violation of Article 
of War 96, was lesser than and necessarizy mcluded in a charge of vol
untary manslaughter wherein it was alleged that the offense occurred by 

-shooting with a pistol. It would appear, and we s~ hold., that a charge 
of :involuntary manslaughter alleged to have been committed by a culpably 
negligent shooting with a pistol, in violation of Article of' Vfar 93, in
cludes a finding of guilty of an l.llllawful homicide accomplished by simple 
negligence in shooting with a pistol, in violation of Article of War 96, 
for simple negligence is obv.ious'.cy" but a lesser breach of the duty- to 
use "due caution and circumspection" than is culpable negligence (CM 
320229, Porter, 69 BR 257, 259; CH 316182., DeMoss, 65 BR 263, 26S; CM 
327149, Endicott; CM 319823, Rhimes, 69 BR 123). We further hold that 
the negligent kill:ing here sho,m was conduct of a nature to bring dis
credit upon the military service and constituted a violation of Article of 
Vlar 96. In this sense, the negligent homicide was "unlawful". 

The sentence imposed is not excessive (par 104c., MCM, 1928, P• 96). 

5. For the reasons stated, the Soard of Review is of the opinion 
that the record of trial is lega:I.J¥ sufficient to support the finding of 
guilty under the specification, legally sufficient to support only so 
much of the finding of gu.ilty of the Charge as involves a finding of 
.guilty- of a violation of Article of Viar 96 and legally sufficient to 
support the sentence. , 

,....c~~;,41:::!t::-e.~~~~~~~-'Judge Advocate 

~~~Q.~'«.~~~:Z!:t::?~:___,Judge Advocate 
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JAGK - CM .3298,32 1st Ind 

JAGO, Dept. of the Arrrry, Washington 25, D. c. 1 JUL 1948 

TO: The Secretary of the Army 

l. Herewith transmitted for your action under Article of War so½,. 
as amended by the act of 20 August 19.37 (50 Stat. 724, 10 USC 1522) ,and 
the act of l August 1942 (56 Stat. 7.32)., is the record of trial in the 
case of Private First Class Walter A. Senc~ (RA 32847650)., Headquarters 
Company, 709th Military Police Service Battalion. · 

2. I .concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of the findings 
of guilty as involves findings of guilty of the specification., with the 
substitution as found by the court, in violation of Article of.War 96 
and legally sufficient to support the sentence. I recommend that.so 
much of the findings of guilty be vacated as involves findings other than 
findings of guilty of the specification, with the substitution as found 
by the court, in violation of the 96th Article of Viar, and that all rights., 
privileges and property of which accused has been deprived by virtue of 
the findings so vacated be restored. · · · 

3. Inclosed is a form of action designed to carry into effect this 
recommendation should such action meet with your approval • 

. THOMAS H. GREEN 
Major General 

2 Incls The Judge Advocate General 
1. Record of Trial 
2. Form of Action 

( GCMO 133, 13 July- 1948) • 
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DEPARTMENT OF THE ARMY 
Office of The Judge Advoca ta General 

Washington 25, D. c. 

JAGN-C:iil .329843 

UNITED STATES ) FIRST ARMY 

v. 
) 
) 
) 

Trial by G.c.M., convened at 
Fort Jay., New York., 25 February 

General Prisoner RICHARD F. ) 1948. Dishonorable discharge 
EGER{32812109), Fort Jay Work 
Project., Fort Jay, New York 4, 
New York. 

) 
) 
) 

and confinement for one and one
hali' (l½) years. Di.sciplinary 
Barra:::ks. 

HOLDDJG by the BOARD OF REVIEW' 
JOHNSO,N, ALFRED and SPRINGSTON., Judge Advocates 

l. The record of trial in the case of the solcl:Ler named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following. Charges- and Specifi
cations: 

CHARGE I : Violation of the 96th Article of \'lar. 

Specification 1: In that General Prisoner Richard F. Eger., 
Fort Jay Work Project., Branch United States Disciplinary 
Barracks, Fort Jay, New York, a prisoner on parole., Qid, 
at Fort Jay., New York, on or about 25 December 1947, 
break his parole by attempting to escape from Fort ·Js::,., 
New York. · 

Specification 2: In that General Prisoner Richard F. Eger., 
Fort Jay Work Project., Branch United States Disciplinary 
Barracks, Fort Jay, New York, did, in the Orderly ltoom 
ot the 1201st A.s.u. Medical Detachment, Fort Jay, Ne:w 
York., on or .\bout 25 December 1947, wrongfully strike 
T/5 Edward J. Coppinger., a soldier on duty in that of
fice, on the £ace with his fist. 

CHARGE II: · Violation of the 94th Article of War. 
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Specification 1: In that General Prisoner Richard F. Eger,· 
Fort Ja:y Work Project, Branch United States Di.sciplinary 
Barracks, Fort Jay, New York, did, in conjunction with 
General Prisoner John J. Murphy, Fort Ja:y Jlorlc Project, 
Branch·United States Disciplinary· Barracks, Fort Jay, 
New York; at Fort Jay, New York, on or about 25 Decem
ber 1947, knowingly and wilfully apply to bis own use 
and benefit a motor vehicle of value of about Nine · 
Hundred Dollars ($900.00), property of the United 
States, furnished and intended for the military ser
vice thereof. 

Specification 2: In ~hat General Prisoner Richard F. Eger, 
Fort Jay Work Project, Branch United States Disciplinary 
Barracks, Fort Jay, New York, did, in conjunction with 
General Prisoner John J. Murphy, Fort Jay Work Project, 
Branch United States Disciplinary Barracks, Fort Jay, 
New York, at '.Fort Jay, New York, on or about 25 Decem
ber 1947, feloniously take, steal and carry away a uni~ 
fom of value of about Thirty Dollars ($,30.00), pro
perty of the United States, furnished and intended for 
the military service thereof. 

Accused pleaded not guilty to and was found guilty of all Charges and 
Specifications except Specification 1 of Charge II, as to which the cou:rt 
found accused "Guilty, except the w:,rds •of value of about Nine Hundre~ 
Dollars ($900.00),' substituting therefor, respectively, the words 1of 
value of more than ~:i..fty Dollars ($50.00),' of the excepted words not 
guilty, of the substituted words guilty.• No evidence of previous con
victions was introduced. He was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due, and· 
to be confined at hard labor for one and one-half years. The reviewing 
authority approved the sentence, designated the Branch, United States 
Disciplinary Barracks, Fort Hancock, New Jersey, as the place of con
finement, and forwarded the record of trial for action under Article of 
War 50½. 

. · J. The Board of Review, in view of the sufficiency of the evidence 
with respect to all of the Specifications and Charges other than the 
larceny charged under Specification 2 of Charge II, will limit its con
sideration of the case to that offense only. 

Private Walter C. Howell of the 1201st Medical Detachment, 
Fort Jay, New Yorlc, placed his Government issue u.nii'orm, consisting of 
an Eisenhower jacket, pants, shirt and tie, on his bed, between 6:.30 
and 7 :00 p.m. on the evening of 25 December 1947, while he went to the 
latrine. Upon his return the clothes no longer were there (R. 102). 
Later the supply sergeant returned all of these clothes to him. Prior 
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to missing his uniform he had seen -accused in the vicinity' of .his bar
racks (R. 103, 108), at which time accused was dressed in his brown 
uniform. · ' 

Technician Fifth Grade Everett E. Hi.ghtowe~~ of. the 1201st 
. Medical Detachment, missed an overcoat and a pair of low quarter shoes, 
which had been issued to him, from his quarters on 25 December 1947, and 
when he returned from the theatre that evening soma general priso:Qer• s 
brown clothing were scattered on the floor of his room (R. 113). His 
overcoat and shoes were returned to him by the first sergeant three or 
four days later (R. 116). 

Technician Fourth Grade Amelio J. Icangelo·, 1201st Medical · 
Detachment, missed a pair of low quarter shoes, which had been issued 
to him, from under his bed on 25 December 1947 (R. ll7). · 

Accused,-1rll.en taken into custody at the barge office, adjacent 
t6 the ferry at Fort Jay, on the evening of 25 December 1947, was dressed 
iq •on pants, shirt, tie and overcoat with chevrons, no collar insignia• 
(R. 23). At this time accused had on "high shoes like he has now" (:a. 65). 

_Parolees were issued high shoes (R. 66), but had no authority to wear a 
Class A .Army unifonn (R. 18); accused was required to wear the parolee 
uniform (R. 19). Neither the prosecution nor the defense produced any 
further evidence bearing on the offense charged under Specification 2 
of Charge II. 

4. Specification 2 of Char~ II of which accused was found guilty 
alleges, in essence, that be did "feloniously take, steal and carry 
away a uniform * * * property of the United States, furnished and 
intended for the military service thereof.• Direct evidence establishes 

, that various ;items of United States Army issue uniform clothing were 
stolen,'on the date alleged, from soldiers to mom they had been issued. 
There is no direct evidence that accused was the perpetrator'of such 
theft, and the question to be determined is whether there is sufficient 
circumstantial evidence in the record by which the finding of the oourt 
may be legally sustained. 

The evidence does establish that accused was observed near 
the scene of tm larceny just prior to its occurrence, and that after 
it_ occurred he was found in possession of items of clothing similar in 
type and kind to the issue uniform clothing which was. stolen. Taken 
alone the presence of accused near the scene of the offense and shortly 

,prior to its conmdssion can do no more than establish bis opportunity to 
have committed it (CM 216004, Roberts et al, ll BR 71). Similarly, taken 
alone, a limited showing that accused, an escaping parolee, was found 
on an Army post dressed in a "Class A" Army uniform can be said to 
establish no more than a suspicion that the items of uniform so found 
were the same ones proven to have been stolen. Construing all of the 
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,evidence together and most strongly in favor of the prosecution it 
cannot be said to support more than a surmise as to the guilt of . 
accused_ as alleged. · 

~ ' 

It is well established law that wher('l,,' as in the instant 
case, the· only competent evidence is circumstantial it must, in order 
to support conv.i,ction, be of such a nature as to exclude ~very reasonable 
hypothesis except that of accused•s guilt (CM 323349, Henry (1947);
317430, Veronko (1947); CM 260828, Parker; 40 BR 34; ClL 238485,· Rideau, 
26 BR 272), A conviction ca~ot be sustained on suspicion, surmise, 
or'conjecture (CM 323349,' H)nry (1947); CM 317430, Veronko (194?); 
CM 274812, Tracy~ 47 l3R 330 • · 

5. For the reasons stated the Board of Review holds· the record 
o~ trial legally insufficient ~o support the finding of' guilty of Speci
fication 2 of Charge Il and legally suf'ficient to support the findings 
of guilty of the remaining Specifications and Charges, and the sentence. 
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JAGN-cM .329843 1st Ind 
JAGO, Dept, of the Arttr:t, Washington 25, D. c. 
TO: Commanding General, First Army, Governors Island, llew York 4, 

New York. 

1. In the case of Genet"al Prisoner Richard F. Eger (32812l.09}, 
Fort Jay Work Project, Fort Jay, New York 4, New York, I concur in the 
holding by the Board of Renew and recommend that the finding of guilty 
of Specification 2 of Charge ll be disapproved. Upon taking such 
action you will have authorlty to order the execution of the sentence~ 

2. In view of the fact that in the companion case ot General 
Prisoner John J. Murphy accused was con'tlcted of offenses similar. to · 
those of which accused Eger was legally convicted, and, in addition 
was legally convicted or larceny, but was sentenced to confinement for 

- a period of only one year and three months, it is recommended that 
the term o:f confinement in Eger' s case be reduced to a like term·. 

,3. When copies of the published order in this case are .ronrarded 
to this office they should be accompanied by the :foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, 
please place the file number, of the record in brackets at the end of 
the published order, as follows: 

(CM .329843). 

l Incl 
Record of trial :Major General . 

The Judge .Advocate General 
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DEP.A.RrME.NT OF THE ARMY (187)
In the Office of The Judge Advocate.General 

Washington 25, D. c. 

JAGK - CM 32 9851 

UNITED STATES ) 1ST CAVALRY DIVISION 
) 

v. ) Tria.l by G.C.M., convened at Cui.p 
) Drake, Tokyo, Japa.n, 12-16 January 

First Lieutenant ERWIN J. FRANCO ) 1948. Dismissal · 
(0-103124Q, Headquarters 1st ) 
Cavalry Brigade ) 

OPINION of the BOARD OF REVIEW 
SILVERS, ACKROYD and LANNING, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate Geil!lral. 

2. The acoused was tried upon the following charges and speoifioa
tions a 

CHA.RGE Ia Violation of the 94th Article of Wu. 

Specifications In tha.t First Lieutenant Erwin J. Franoo, H,a.d
! quuters Troop, 1st Cavalry Brigade, 1st Cavalry Diviaion, 

did, at Camp McGill, Nagai, Japan, between on or about 15 
July, 1946 and on or about 19 November 1947, knowingly aIJd 
willfully misappropriate one one-quarter ton 4x4 tru~k, 
of the value of about $1050.00, property of the United 
States intended for the military service thereof. 

CHARGE IIa Violation of the 95th Article of War. 

I 
Specification la In that First Lieutenant Erwin J. Franoo, 

•••, did, at Camp McGill, Nagai, Japan, betwe~n on or about 
15 July 1946 am. on or about 19 November 1947, knowingly 
and willfully misappropriate one one-quarter ton 4x4 truck, 
of the value of a.bout $1050.00, property of the United Sta.tea 
intended for the military ser~oe thereof. 

Specification 2 a In that First Lieutenant Erwin J. Franco, 
•••, did, at Camp McGill, Nagai, Japan, on or about 18 
November 1947, knowingly and willfully attempt to apply 
to his own use and benefit one one-quarter ton 4x4 truok• 
of the value of about $1050.00, property ot the United States 
intended for the military service thereof, by obtaining, 
without proper authority, a. set of license plates authorized 
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for use only on priva.te vehicles. 

CHARGE III, Violation of the 96th .Article _of War. 

Speoifioa.tiona In that First Lieutenant Erwin J. Franco, 
•••, did, at Camp MoGill, Nagai, Ja.pa.n, on or about 18 
November 1947, knowingly a.nd willfully attempt to apply 
to his awn use and benefit one one-qus.rter ton 4x4 truck, 
of the value of a.bout $1050.00, property of the United 
States intended for the military service thereof, by 
obtaining, without proper authority, a. set of license 
plates a.uthorized for use only on private vehicles • 

. 
He pleaded not guilty to and was found guilty of a.11 charges and speci
fications. Evidence of no previous conviction was introduced. He wu 
sentenced to b& dismissed the service. The revi~ng _authority approved 
the sentence 8lld "pursuant to Article of lfa.r 5~ withheld 11 the order 
directing the execution of the sentenoe.• 

3. B-riideaoe 

On 14 September 1946 a.coused was assigned from the 4th Replacement 
Pool to the 1st Cavalry Brigade, 1st Cavalry Division, a.t Camp McGill. 
Camp McGill we.a a.n insta.lla.tion a.ppuently under- the control of the 1st 
Cavalry Brigade. 

First Lieutenant Melvin G. HelDllllnD., Collllll8JXler of lkla.dquarters Troop, 
1st Cavalry Briga.ds, lBt Cavalry Division, from 15 July 1946 to 22 Ootober 
1946, testified that he personally took over the supervision of the motor 
pool of Headquarters Troop a.bout l August 1946, a.t which time he sa.w a.o
oused driv.lng a. jeep with bumper markings .lC-lC. Later the markings on 
the vehicle were changed to "lC-lC AE 1. 11 The vehicle wa.s serviced in 
the Headquarters Troop motor pool, but it did not appear on a.n;y- of the 
property records of that organization and therefore was not authorized to 
have the markings •1c-1c. 11 When rsquested by Lieutenant Heuma.nu to remove 
the ·bumper markings, accused told him that he did not have to worry about 
the vehicle a.a a.ccused wrote his own trip ticnts. This vehicle "looked 
the sa.me11 as any other jeep. · It ha.d a. "USA number, 11 which, according to 
aooused' s statement to Lieutenant Heumann, wa.s II just a. number I picked 
up." The vehicle was never used for a.ny "unauthorized purposes" although 
it wa.s not dispatched from Lieutenant Hewnann's motor pool •as normal 

-government vehicles a.re• (R 14-27,129}. 

Captain Berdell L. Freeman succeeded Lieutena.nt Heumann as COJIID'.)•nder 
of Hea.dqua.rters Troop, 1st Cavalry Briga.de, in October 1946. .All of the 
4x4, 1/4 ton motor vehicles assigned to his motor pool bore bumper mark
ings •1c-1c, Bla 1,2,3, etc. up to 29.• Another 1/4 ton vehicle, however, 
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not assigned to his motor pool also bore bumper markings lC-lC. This 
vehiole wa.s distinguishable from the other 1/4 ton vehicles in his motor 
pool in that it had "metal, solid metal, gates," they were "approximately 
18 inohes long and 10 inches high at the largest part of the circle or 
ha.lf' a oirole 11 and to his kncwdedge was the only jeep with doors. In' 
every other respeot it. had all the appearances of being an authorized 
Government jeep. This vehiole had never been in his motor pool and to 
his knowledge had never been dispatched therefrom. Although tho vehicle 
was not assigned to his oommand he received a delinquency report on it in 
July or August 1947 because of the bumper :markings 111c-1c. 11 However, the 
use ot the marking 0 1C-lC11 was not restricted to Hea.dquarters Troops only. 
~ learned that acoused was the driver of the vehicle and saw him driving 
it on maey oooa.sions subsequent to his receipt of the delinquency report 
{R 28-45 ). 

Major.John G. McClone, Post Engineer at Camp MoGill, testified that 
the aooused was detailed to his office about the latter part of October 
1946 and was appointed assistant post engineer. At that time, Ma'jor 
MoClone discussed with a.ocused the shortage of transportation and accused 
said that he knew where he could get a jeep an:l Major MoClone told him, 
"by all means to get it. 11 The following day accused brought a jeep to 
the office. It had all the appearances ·of an ordinary government jeep 
except that the sides between the front seat and the cowl had been out 
a.way and doors had been added. There was no other jeep so modified at 
Camp McGill. Major McClone always considered the jeep to be in his custody 
and under his control as organizational property, although he assigned it 
to accused to use for business purposes and for recreation, which latter 
use was authorized by the 1st Cavalry Di vision. The vehicle was driven 
by all personnel of the office. The vehicle was never used for any "un
authorized purposes.• The bumper markings on the jeep described by Major 
McClone were u1c-1c AE" until about July 1947 when they were changed to 
11 lC-lC Ru:3011 because a.t a.bout that time the office became known a.a the 
•post engineer" and had established its own motor pool. The vehicle in 
question was not put on an.y of the property records of th.e post engineer 
although it was serviced in the motor pool until about 1 November 1947. 
The property records were in very bad condition-and there were other 
items of government property which did not appear on the records. The 
property officer for the post engineer testified that he would have 
entered the vehicle in question on the property records if he had had 
a little more tin (R 21-26,38,52-60,71,74,lll-128). , 

Major William M. Edwards, Ordnance Officer for the 1st Cavalry 
Division, testified that he had custody of records of all vehicles in 
the Division a.nd that the vehicle in question did not appear on any of 
the property records of the Division untj,l it was "turned in" on 20 
November 1947 (R 46-48). 

A:r:m:r Regulations 35-6520; Technical Manual 38-403; circular 57 (1946), 
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Eighth ArmyJ Bulletin 57 (1946), 1st Cavalry Division; Bulletin 141 (1947), 
1st Cavalry Division; and Bulletin 187 (1947), 1st Cavalry Division, were 
introduced into evidence by the prosecution as Prosecution Exhibits A-D, 
inclusive, and G a.nd I, respectively. These all contained provisions 
concerning :the custody, oar• and turning in of Government property which 
wa..s unaooounted for by reason of not being on any property records (R 
6-9, 137,154). 

1/..ajor William. M. Edwards was of the opinion that "unaccounted for" 
meant "all property that is found am is not on records of' any kind," 
also that "A.nrI:1 Regulations a.re "Violated when tha Ordnance Officer oan 
prove certain property is property of the 1st Cavalry Division" or United 
States Army property and it has not been reported (R ll-14). 

Major Raymond Allen, Assistant G-4 of the 1st Cavalry Division, in 
oha.rge of transportation, testified that in his opinion -

"••• A vehicle must be either on a TO and E property record or 
on a l'C and S property record to obtain ma.in~enance at Government 
expense.••• A vehicle that is unauthorized as to accountability 
is likewise unauthorized as to use, because no vehicle may be 
properly used in the Government service whioh is unauthorized 
either e.s TO and E or l'C and S property. It must be accounted 
for.••• a vehicle properly accounted for on PC ani Sor TO and 
E may be loaned to another organization on memorandum receipt. 11 

(R 173-180) 

Major McClone and the accused discussed turning in the vehicle in 
question, but they did not turn it in because it was 11 impracticable" in
asmuch as his unit would have been deprived of transportation and further• 
more it was not Rfea.sible" from the standpoint of the paper work involved. 
When more vehicles were assigned to the post engineer in June or July , 
1947 it could have been turned in but it was still "impracticable as the 
paper work was too involved" (R 115-lio). 

. .Pursuant to a notice which was given to all units under the control 
of' the 1st Cavalry Division, Ma.jor Allen conducted a "Showdown Inventory" 
of all divisional vehicles on 20 Uovember 1947. The vehicle i·n question 
was not among the vehicles "inventoriedII and was not in the R and U 
motor pool (R 173-180). 

During the morning of 20 November 1947, :Major MoClone ordered a.o
oused to turn in the vehicle in question. Accordingly at about 4100 p.m. 
of that day accused turned in the jeep to Lieutenant Robert R. Gray at 
the 27th Ordnance Compaey shop. Accused signed 11the property turn in 
slip11 in his own name (Pros Ex E). Lieutenant Grey- verified the War 
Department number sinn on the "turn in slip11 with the War Department 
number on the jeep and found. them to be identical. Lieutenant Gray noticed 
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that there was a. coat of fresh paint on the jeep 8.Ild that the bumper mark
ings were •pretty well gone• (R 48-51, 61-64, 99-105, 190-195). 

On 18 November 1947, accused drove Major JlcClone to the Ikego ammuni
tion dump in the jeep. Major :McClona noticed that it had been "freshly 
painted" but that the War Department numbers on the hood were not covered 
up. He sa.w the -vehiole again on the afternoon of 20 November 1947 parked. 
in front of the hangar a.t the 27th Ordnance Compa.ny but did not recall 
paying any particular attention to it except to notice it had a. "very good 
paint job.• He did not notice it closely enough to tell wehther or not 
there were.az:v War Department numbers on it a.t that time. 

Two enlisted men, Sergeant Garrison Lee Davia, acting shop forema.n. 
and Technician Fourth Grade Rice, painter, were e;t; the 27th Ordlla.noe 
Company shop on 20 November 1947 at about 4 aOO p.m. when the jeep was 
brought in. The jeep had been "freshly painted" a.:od ns wet. TM paint 
ha.d to be rubbed off in order that the War Department numbers and the 
bumper markings might be seen. Two days later when the jeep was in the 
shop and the paint was still wet it had to be '*washed down" before it could 
be repainted. Technician Fourth Grade Rice testified that. the paint on the 
jeep was 11 0Dn in color but that he ha.d never seen any .A:rm:y paint like it. 
It was •sort of waxy paint" and ''sort of mud paint." He could not determine 
how long ago it had been painted. He did testify ho,rever that the pl.int 
could have been on the jeep for a month or more (R 184-190,192-194,195-199). 

Major Meyer A. Edwards was the S-2 a.nd S-3 of the 1st Cavalry Brigade 
and Capta.in Raymond E. Fleig was the provost marshal. The provost marshal's 
office operated under the control of the S-2. It was one of the functioM 
of the provost marshal to issue license plates to military personnel for 
privately owned motor vehicles. Major Edwards ha.d, in the absenoe of 
Captain Fleig, issued license plates on a few occasions. Howe;ver, upon 
a strict interpretation of the existing directives, the Major had no au
thority to issue them. On 20 November 1947, early in the morning, accused 
requested .Major Edwards to issue to him a set of license plates. Captain 
Fleig not being present Major Edwards issued a set of plates, nJAPOC 54-16n 
(Pros Ex F) to the accused. He also gave the accused a registration card 
with the signature of Captain Fleig stamped thereon. Accused made no 
statements to Major Edwards'oonoerning his ownership of a private auto
mobile nor did he say wey he wanted the plates e.nd Major Edwards did not 
question him in this respect. Later that same day Captain Fleig returned 
to his office and made an inventory of the plates. Upon finding license 
plates No. 54-16 missing but no file copy of the registration in his 
office, he reported the ma.tter to Colonel McNabb, executive offioer of 
the 1st Cavalry Brigade, who instructed Captain Fleig to make an investi
gation. On ,21 November 1947, Captain Fleig questioned Major Edwards 
about the missing plates and Major Edwards told him they were in the 
cabinet. Accused had returned the plates to Major Edwards. Captain 
Fleig identified the plates, stating that when he found the plates in 
the cabinet they had scratches on the corners and that there was a slight 
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discoloration on the tao• of one. ot the plates. Captain Fleig testified 
that Master Sergeant Robert E. Barnett wu the oDJ.y one in the section 
authorized to issue civilian license plates but that-Major Edwards oo
oe.sionally issued license plates (R 75-92, 154-173., 208-210). 

Master Sergeant Robert E. Barnett testified that his duty assignment 
.was •brigade opera.tions• a.nd. that W.. immedia.te superior wa.a Ma.jor Edward.a. 
Ire saw a.oouaed in the office on 18 November 1948 talking to :Major F.dlra.rda. 
Although he did not see accused obtain a:n.y license plates he did see 
what appeared to be •JAPOC license plates• tucked in aooused's jacket 
when he left the orfioe. The witness had .never iu.ued aey license pla.tea 
to accused (R 168-173). 

Circular 158, Headquarters 8th Army, 25 September 1947 (Proa Ex J) 
contained. regulations governing the procedure and requirements tor the 
registration of privately owned vehicles. It_ provided, among other , 
things, that upon registration a bill or sa.le for military type vehicles 
or evidence or OWI1ership for civilia.n type Tehicles 1rould be presented 
by the owner alJd that the area provost marshal will complete the _"Regis• 
tration of Motor Vehicles• form in triplicate. . 

Captain Fleig testified further that in hia opinion Circular 168 
a.bove referred to 1ras not complied with when the license plates 54-16 
were issued to accused and consequently possession ot the plates oonati• 
tuted an illegal act in that thlll7 were obtained without proper authority 
(R 163-168 ). 

Lieutenant Heumann testifi~d that sometime between July a.nd October, 
1946, accused had asked him for his license plates. Accused said he 
wanted them so he would not han to bother With trip tickets on •the 
nhiole.• Lieutenant 5-UD&nn told him he would not be going home tor at 
least a yea.r alld could not comply 1'ith his request any way because he was 
a.tr&id .of dea.ling with li~enae plates. Accused said a story could be con
cocted to the effect that the plates had been lost and that he would be 
willing to oorroborate LieutenaJlt Heumann's story to that effect (R 17-18). 

Lieutenant Herbert A. Price testified that he knew accused and tha.t 
he had always seen _him driving a. jeep with "speoi&l doors• and "US.A. 
numbers," but about 20 NoTembe~ 1947 he sa.w.accused driving what appeared 
to him to be a ci'Vilian jeep beoause it had ci'Vilian license plates 
Number 54-16 and "no WD numbers showing on it.• Lieutenant Price could 
not ~recall" whether this latter jeep had doors on it or whether it had 
a.ey distinguishing features other than those to which he ha.d testified. 
His attention was particularly drawn to this nhicle beca.uae •1 knff' 
this ordlla.noe inspection was· coming up and I bad heard various tales 
a.bout his jeep, aild I had never seen him drin this one with license 
numbers on it like that before." When asked it he had ever seen "that 
vehicle prior to tha.t t:um without civilian pla.tea• he a.nnered, '!I a.m. 
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not certain sir." Th8 raason he wa.s so oert&in of the number on the 
license plates was beoa.use he·' had discussed the matter with Captain Fleig., 
First Lieutena.nt Kappa and Warrant Officer Hoffm&n. The witness admitted 
that he bore a grudge a.gai?lBt accused because •r got a run-around on a 
piano dea.1• and accused's section had •clipped me $25 on a 104, and I 
was a little sore a.bout it frs.nkly.• Lieutenant Price reported the in
cident to Lieutenant Colonel Gus A. Schattenberg., S-4 of the 1st Cavalry 
Brigs.de, the first thing the following morning., Captain Raymond E. 
Fleig testified that he could not definitely state that Lieutenant Price 
in r-elating the incident to him 11had emphasized the word 'that' or 'the' 
jeep. He may have ss.id 'a J_eep. ' 11 He further testified that Lieutenant 
Price "wasn't at the time /of the conversation?, absolutely sure whether 

. it,/_the first two numbers of the license7wa.s-54 or 64 or what it might 
have been," but that he was sure of the-'iast two digits of the license 
number (93-98, 199-202). 

Accused made two statements as to the manner in which he had acquired 
the vehicle in question. He told Colonel Scha.ttenberg, "I bought .this 
jeep from a Navy Officer for $300.00" (R 65-71) and at another time he 
told Major MoClone that a.n officer returning to the United States had 
le:f't the jeep with him (R 118). 

Lieutenant; Gray testified that according to the Ordnance oatalogu. 
the price of a l/4 ton 4x4 truck was $1051.00 (R 101). 

Accused was advised of his rights a.s a witness and elected to rem.a.in 
silent (R 132 ). 

4. Discussion 

Charge I and its Specification end Specification l of Charge II 

Accused was here found guilty of misappropriating a 1/4 ton 4x4 
truck of the value of about $1050, property of ~he United States intended 
for the military service thereof, in violation, of Articles or War 94 and 
95. 

The only question to be considered here is whether or not the evidence 
adduced was sufficient to prove accused guilty as charged beyond a reason
able doubt. In this type or case it is the function and duty of the Board 
of Review to give careful consideration to the weight of the evidence. 
In CM 320681., We.toke., 70 BR 125., the Board -of Review saids 

"*** In oases examined by us before confirmation pursuant to 
the second paragraph of Article of War 5(ra, as is the case here, 
it is our right and duty to weigh the evidence as well as to 
pass upon the formal legal sufficiency of the record of trial. 
In weighing the evidence., we may arrive at a different oon
clusion than did the court and the reviewing authority~ even 
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though their conclusions a.re, strictly speaking, legally justi
fied by the evidence appearing in the record. Briefly stated, 
we are allowed in such ca.ses, ,a difference of opinion. We, too, 
must be convinced of accused's guilt beyond & reasonable doubt 
(Dig Op JAG, 1912-1940, sec 408 (l); CM 259981, Loudon, 39 BR 
109, 113J CM 243818, Smith, 28 BR 111,118).a (See also CM 327522, 
Rippey.)' - . 

The gravamen of the offense with which accused was here charged and of 
which he now stands convicted, is 'that he knowingly am willfully: de
voted a Govermn.ent jeep to an unauthorized use or purpose (1501, MCK 
1928 ). We are of the opinion that the etldenoe fails to estab!'ish, be
yond a r~asona.ble doubt, that he ool!lmitted such an offense. 

It appears that about the latter part of October 1946, when accused· 
was assigned to the Area Engineer's offioe, later known a.s the Post Engineer's 
0ffi oe, at Camp Mo Gill, he procured, with the oonaurrenoe of his collllllAild-
ing officer, a l/4 ton 4x4 truck from an umetermined source. This n-
hicle was distinguished from other jeeps in that doors had been &dded to 
it. Accused 'a commanding officer, Major John G. Mo Clone, as·sumed the custody 
and control of the jeep, as organizational property, and assigned it to ac
cused. Accused drove the jeep in the ,performance of his military duties 
and for recreation purposes until 20 November 1947. The record does not 
show that he ever used the jeep for aI\1 •unauthorized purposes,.• Persons 
other th~ accused also drove the vehicle but only for •authorized purposes.• 

The theory of the prosecution in the instant case .seems to have been 
that although the vehicle wa.s. used only '!or military purposes the fact 
that it did not appear on any, property records end wa.s not tur:ned in "as 
soon as practicable• made such use unauthorized. Opinion evidence 11'8.8 in
troduced to the eff@ct that if a vehiole ·di~ not appear on the property 
reoo~ds. of a military organization that the use of the vehicle was un
authorized. Assuming without deciding ihat the evidence may ll,ave establiihed 
a railure of the accused to. comply with direotivea having to do with the &o
counta.bility of military vehicles, such failure, under the circumstances 
here disclosed, does not affect the character of the use to which th.8 Te• 
hicle was in fact put. The instant oa.se must h01renr be distinguished 
from CM 238413, Finch, l BR (A-P) 169. There it was shown that the vehicle 
alleged to have been misapprop~iated had been regularly assigned to &nor
ganiza.tion other than the one to which the accused belonged. The misappro• 
priation consisted of the accused's devoting the vehicle to the use of his 
organization, thereby wrongtully depriving the proper organization of the 
use of its vehicle. In 'the instant case there is no showing that· the 
manner in which the jeep wu acquired by the aocuaed wa.s unlawful or that 
he wrongfully deprived any organization of its use. 

In finding aocuaed guilty it is believed that the court may haTe been 
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overly influenced by the introduction in evidence of certain remarks 
made by accused and of certain activities on his part conoernil:lg the 
jeep, specifically, that he told a motor officer that he wrote his own 
trip tickets, that he had the jeep serviced in the motor pool of an or
ganization which did not carry the vehicle on its property records, that 
he had informed one officer he had purchased the jeep from a Na.val offi~ 
cer for ~300.00, also that he had stated that an officer returning to 
the United States had left the jeep with him. When these seemingly in
culpatory remarks and activities are closely examined and carefully weighed 
in the light of the other evidence in the record, having in mind particularly 
the testimony of accused's camroand;,ng officer, Major KcClone, it becomes 
at once obvious that they have little if anything to do with the main point 
here at issue, 'to wit, whether accused had devoted the converted jeep to 
an unauthorized purpose between July, 1946, and November, 1947, as al
leged. We believe that the circumstanc~s noted above are as consistent 
with the theory that accused was, .at the request of his superior.· officer, 
merely attempting to retain in his organiz&tion a jeep to be used for 
bus_iness purposes, and to thus solve a serious transportation probleIQ, 

. which existed in his unit, as it is with the contrary theory that he had 
misappropriated the vehicle. 

It also appears in the record of trial that accused, in early October, 
1946, requested a brother officer to leave his civilian license plates 
with him when he left for home so that accused might use tham on a ve
hicle to obviate the necessity of signing in and out or bothering with 
trip tickets. Accused did, more than a year later, obtain a set of 
license ~lates at the office of the provost marshal. There is fully as 
much reason to infer that accused desired the license plates to use on 
a privately owned vehicle as there is to conclude, from this evidence, 
that he intended to use them on the 1/4 ton 4x4 truck in question. Such 
activities on the part of accused do not in a.ey event amount to proof 
of devoting the jeep in question to an unauthorized purpose for, at most, 
they can be considered qnly as acts in preparation for a misappropriation 
ot the said jeep. 

Accused wS:s seen driving a jeep upon which no War Department numbers 
were displayed an:l to w'nich were apparently attached the civilian license 
plates he had previously ,obtained from the provost marshal's office. An 
eyewitness to this event, Lieutenant Price, testified that he knew accused 
and had usually seen him dri ring a jeep with "special· doors" and "US.A. 
numbers" but that he had never before seen accused drive the jeep with 
the license plates. Such testimony elicited from the only witness called 
in an apparent attempt to show that accused had attached the license 
plates to the jeep with doors, is, to say the least, considerably damaging 
to the Government's case. There was no evidence whatsoever tending to 
show that the vehicle to which the license plates were attached was a 
Government jeep. , 

The 1st Cavalry Division issued a directive ~o all units umer ita 
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colllI!l.ailfi that a •showdown inventory" of all vehicles would be held on 
20 November 1947, tlw purpose being to ascertain whether or not there 
were a.Dy vehicles of which the Divilion Headquarters had no record• 

. Accused, pursuant to the order or his namoandiug o:f'ficer, •turmd 1n• 
the jeep to Ordnance on 20 November 1947, at which time it. had a 11treah 
coat or pa.int" or 110D oolor." The pa.int wa.s or such a type that it wa.1 
impossible to. tell .when it had been applied. .The evidence ,ra,a oontliot-. 
ing as to whether or not the War Department numbers and bumper ma.rkillga 
were covered by the pe.int. Although the vehicle which had been "turned 
in" by accused had been freshly pa.inted and there was some evidende that 
ifhe Wa.r Department numbers thereon had been covered "by the paint. th11 
seems to have little bearing on the question as to whether accused had 
misappropriated the nhicle. for there is no showing tha.t accused oa~ed 
the jeep to be painted and when accused turned it in. not only did he 
ll),8.k:e no effort to conceal the identity or the vehicle, but informed tlw 
personnel of the shop that the jeep was assigned the War Depa.rtnwnt 
numbers with which it wa.s in fact identified. 

. 
In oonoluaion, upon a caref'ul revin of this record or trial, it 

appears to us that the proof with respect to the specification here ia 
question does not exclude every f'air and reasonable eypothesis except 
that of accused's guilt. Even if' it might be said that the evidence 
sufficiently revealed a.n intent on the part o:t accused to Jllisappropri&te 
the modified jeep, it yet tailed to show; beyond a reaaona.ble doubt, 
that he had in fa.ct done so or that he had taken an:, steps ton.rd the 
execution of such a.n intent of a nature which would subject hia to a 
criminal penalty under the apeoitioations here in question (CM 319744. 
Walker. 69 BR 95,100). We are of the opinion, therefore. that the 
findings of guilty of Charge I and its specification a.lJd of Speoitioa
tion 1 · ot Charge II should be set a.side. 

Speotfication 2 of Charge II and Charge III and i ta Specification 

The accused wa.s here town guilty under two apeoif'icatiom. one 
in violation of' Article of War 95 ud the other in T.l.olation of Article 

· of' War 96, of' a.n attempt to apply to his own use and benefit one ·1/4 
· ton 4x4 truck of the value of $1050, property of' the United Sta.tea in
tended for the military service thereof. by obtaining without proper 

· authority a. set of license plates authoriied for use only on private 
vehicles. 

The Board ot Review-.ia of the opinion that each specification is 
fa.tally defectin for repugnanoy. "Repugna.ncy• in legal terminology 
means "inconsistency." 

It appears from an examination of the specif'ioationa that each 
alleges two separate and distinct a.ots of accused, consisting of' an 
a.ttempt to misapply a. Govermnent vehicle on the one hand and what 
might be,considered to be a disorder to the prejudice of' good"order 
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and milite.ry discipline not amounting to an attempted misapplication 
on the other. It is to be noted tha.t some a.ots a.mounting to a dis-
order might constitute a.n attempt a.t misa.pplioation, bi.rt; here the alleged 
a.ot of obtaining the licellS e, plates could amount to no more than an act 
in mere preps.ration of a. misa.ppli~a.tion of a. Government -vehicle. 

Winthrop, in laying down oertain rules for framing ~he charge, says -

"NOT TO BE REPUGNAN! OR INCONSISTENr. That is to say, 
that the material portions of the Charge a.re not to be opposed 
in meaning or effect, or to contra.diet ea.oh other. This rule 
is repeated by all the principal authorities, oiTil and mili
tary. It is an important one, sin.o• a failure to observe it 
ms.y result in nullifying the Charge, or at least the speoifica.-

. tion in which the repugnancy occurs.• (Winthrop's Mil Law and 
Pree, 2d Ed, p 136.) • 

It has been held that an iildictment must be direot and oertainwith 
respeot to the offense charged. It ~ust allege the facts which consti
tute the offense in such a manner as to enable the person charged to 
know what is intended. · It was held in~ v. Commonwealth (248 Ky 
210, 58 ··sw (2d) 408) and in Acree v. Commonwealth (243 Ky 216, 47 SW 
(2d} 1051) that "It is essential and reqiilred that both accusatory and 
descripti-ve pa.rts of the ·indictment must name and describe the same 
offense," otherwise a. motion to qua.sh for repugnanoywill stand. 

In a. Massachusetts case (Comm.omrealth v. Lawless, 101 Mass 32) the 
indictment charged tha_t the defendant did forge and counterfeit a certain 
accountable ~eceipt for money am other property and the receipt was then 
set out in full. The receipt did not acknowledge that a.nything had been 
received which had to be accounted for. The court in holding the indict
ment bad for repugna.noy said -

·"This difference between the instrument and the ll8.lD9 

given to it constitutes a repugnance which is fatal to the 
indictment." 

It follows that the specifioations here in question are fatally defec
tive and that the findings of guilty thereof are of no legal effect. 

6. For the reasons stated. the Board of Review holds the record of 
trial legally insutfioient to support the fiildings of guilty and the sen
tence. 

~~Judge Advocate 

http:milite.ry


(198) 

JAGK "". CM 329851 

JAGO, Dept. of the .Arrrrr, Wa1hington 26, D. c. , 14 JUL 1948 

TO a· Th• Se cretary ot the Arrsrf 

1. Pursua.nt to Executive Order No. 9556, dated May 26, 1945, there 
ar• transmitted herewith for your aotion the reoord of trial aXld the 
epinion of th• Boa.rd of Review in th• case of Fir1t Lieutenant Erwin. 
J. Fr~.noo (0-1031240), Headquarter, 1st Cafi.lry Brigade. 

2. Upon trial by general oourt-martial this of'fioer waa found guilty 
of misappropriating a 1/4 ton 4x4 truck, property of tae United States 
intemed for the.mili~ary serrtce thereof, in violation of Articles of 
War 94 and 95 (Chg I and. its Spec and Spec 1 of Chg II) and of a.ttempting 
to apply to his own use and benefit one 1/4 ton 4x4 truck, propertt of 
the United Sta.tea intended for the military service thereof, 11by' obtain
ing, without proper authority, a. .set of license plates authorized tor 
use oilly on private vehicles, 11 in violation of Articles ot. War 95 a.nd 
96 {Speo of Chg III and Chg III and its speo). No evidenoe of s:rq 
previous conviction wa.s introduced. He was senten~d to be dismissed. 
the service. The reviewin~ authority approved the sentence and •pur
suant to Article of War 6~ withheld "the order directing the execu-
tion of the eentenoe. 11 ' 

3. A summary of the evidence may be found in the a.ccomp&.IJY'ing 
opinion of the Board of Review. I concur in the opinion of the Board 
of Review that the record of trial is legally insufficient to support 
the findings ot guilty and the sentence. 

· Accused was assigned about 14 September 1946 to the lat Cavalry 
Brigade, 1st Cavalry Division, at Camp McGill, Japan. In the latter 
pa.rt of October, 1946, he waa detailed to the office of the area 
engineer, later known a.s the office of the post engineer. Major John 
G.·McClone, the area or post engineer, appointed accused as hi• assis
tant. Accused, with the concurrence of his omnmanding offioer, procured 
a 1/4 ton 4x4 truck fx'om_ an undetermined source. This vehicle was dis
tinguished from other, jeeps in that doors had been added to it. Major 
McClone assumed the custody and control of the jeep as org.a.nizationa.1 
property and assigned it to accused. Accused drove it in the perform
ance of his military duties and for recreational purposes until 20 
November 1947. The. evidence d!)eS not S'how-'that he ever used the jeep 
for an:, •unauthorized purposes.• Persons other than accused also dron 
the vehicle but only tor •authorized purposes.• A directiTe of the 
1st Cavalry Divisi<5n was ·given to all units Ullder its command .that a 
•show down• inventory of all vehicles would be held on 20 November 
1947 for the purpose of ascerta.iniDg whether or not there were an:, 
vehicles of.which tlie Division Headquarters had no record. Pursuant 
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to the order of Major MoClone accused 11turned 1n• the jeep to Ordnance 
on 20 November 1947. At this time the jeep had what appeared to be a. 
"fresh coat of paint" of •an oolor11 but the paint was or such a type 
that it was impossible to tell when it had been applied. The evidence 
was conflicting a.s to whether or not the War Department numbers and the 
bumper markings on the jeep were covered by the paint. Accused made no 
effort, however, to conceal the identity of the vehicle as he informed the 
Ordnance officer that the jeep was assigned the War Department numbers 
with which it wa.s in fact identified. 

The vehicle in question did not appear upon any of the property 
records of a:qy military organization until 20 November, 1947 when it was 
"turned in" to Ordnance. Major McClone testified that the vehicle in 
question was not turned in at an earlier date because it was 11 impracticable" 
inasmuch as·his unit would have been deprived of transportation. The prop
erty officer for the post engi~eer testified.that he would have entered 
the said jeep on his property records if he had had a little more tilD8 • 

.Although the source of the jeep was undetermined there was evidence 
that accused had made certain admissions to his brother officers to the 
effect that he had purchased the jeep from a Naval officer for $300, 
also that an officer returning to the United States had left the jeep 
with him. Accused also told the motor officer of Headquarters Troop, 
1st Cavalry Brigade, in which motor pool he at one time had had the jeep 
serviced, that he did not have to worry about the vehiole as·he wrote 
his own trip tickets. Accused also told the motor officer that the 
•usA number on the jeep was just a number I picked up.• 

In the early part of October,. 1946, accused requested-Li:eutenant 
Heumann, Commanding Officer of Headquarters Troop, 1st Cavalry Brigade, 
that when he left for the United States he leave hie civilian license 
plates for use of a.ccused. Aocused stated he would not then have to 
bother with signing in and out or bother with trip tickets. Lieutenant 
Heumann stated that he oould not comply with the request and in any event 
that he would not be lea'Ving for quite some time. About a year later and 
on or about 20 November 1947~a.ccused..did obtain a set of license plates, 
•JAPOC 54-16" for use on private vehiclea from the provost marshal'• 
office which, however, he returned to the office the following day. 

About 20 November 1947 a Lieutenant Price saw accused drin.ng a. 
· jeep to which were apparently attached the civilian license plates 

"J.APOC 54-16• previously obtained by accused from the provost marshal's 
office. He knell' accused and had usually s~en him driving a jeep with 
•special doors" and "USA numbers" but had never seen accused driving 
the jeep with the license plates. Lieutenant Price bore a grudge 
against aocused because of some incidents involving the section where 
accused worked. 
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· 4. The Boa.rd of Review, after weighing the evidenoe with respect 
to Charg• I and ita specification and Specification 1 of Charge II, con
listentq with ita dutiea wxler the se-oond paragraph of Article of War 
6~, ha.a oo:noluded tha.t the 110of we.a not such aa to exclude every fair 
a.nd NUonable eypotheah except t!lat of accuaed's guilt. I agree with 
this ooncluaion. !he evidence ma.7 han Hta.blished a failure of accused 
to 0C1Bpl7 with dinotiTea dealing with steps necessary to be taken with 

· respect to a.ooountability of Govermnent property, but such failure 
under the circumata.noes of the instant case does not U1ount to a misappro
priation of the.jeep in question. The admissions made by acouaed an:l hi• 
actiom with reapeot to the modified jeep might b4I said to show an intent 
on the part of acomed to misappropriate the jeep, but there wa.s no show
illg in tba record, b41yolld a reasonable doubt, that a.oouaed had in fact 
committed arry act of misappropriation or that he had taken·a.n:y ·steps to
ward' the execution of auoh an intent to do so,.of a. nature which would' 
aubject him to a criminal penalty under these specifications. After 
thorough couideration of the 'Whole record of trial and upon careful 
weighing of the nidence, I a.m not convinced that the guilt of aooused 
has been proved beyond a reasonable doubt. With respect·. to Specifica
tion 2 of Charge II and-Charge III and its specification the Boa.rd of 
Review ia of the opinion that ea.oh specification is fatally defeotiTe 
tor repugnanq in that each specification alleges two acts of aoouaed 
which are aeparate and distinct offenses, consisting of an attempt to 
misapply- a Govel'Dlllent vehicle on the one hand and what might be con
sidered to be a disorder to'the prejudi~ of good order and military 
diaoipline not amounting to an attempted misapplication on the other. 
The Board ha.a ooncluded therefore tha.t the findings of guilty- under 
these apecit'ication.s are of no legal effect. I also agree with this 
00X10luaion. Accordingly, I recommem that the findings and sentence be , 
disapproved. 

5. Inoloaed is a form of action designed to carry into effect the 
for•going1 recommelldation, should t with your 

CM 329 651 

2 Inola ...~,.,....,.., H. CEEE:H 
1. Record ot trial Major General· 
2. Fora ot action The Judg• AdTocate General 

( GCKO 145, 2 August 1948). 
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(201)DFP.aRTMENr OF THE ARMY 
In the Office of The Judge Advocate General 

Yfa.shington 25, D. C. 

JAGK - CM 329922 

9 Jun ;si;a 
UNITED STATES ) !IEADQUA.RTERS COMMAND 

) EUROPEAN COMMA.ND 
v. ) 

) Trial by G.C.M., convened at Frankfurt• 
Private JOHN L. BROWN ) am-Main, Ge?'llllley", 11 and 12 March 
(RA 38742949), 545 Trans
portation Truck Company, 

) 
) 

1948. Dishonorable discharge and 
finement for life. Penitentiary 

con

8th Transportation Truck 
Battalion ~ 

REVIEYi by the BO.AID OF REVIEW 
SILVERS, ACKROYD and LANNING, Judge Advocates 

1. The Boa.rd or Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following charge and specifications 

CHARGES Violation of the 92nd Article of Ylar. 

Specifications In that Private John L. Brown did, at Frankfurt
Sachsenhausen, Germany on or about 14 February 1948, with

I 
malice aforethought, willfully, deliberately, feloniously, 
and unlSJ1fully kill one Bernhard Herget, a hUIDan being by 
stabbing him with a knife. 

He pleaded not guilty to am was found guilty of the charge and specifica
.tion. Evidence of two previous convictions was introduced. He was sen
tenced to be dishonora~ly discharged the servioe, to forfeit all p~ and 
allowances due or to become due, a.txl · to be confined at hard labor for the 
term of his natural life. The reviewing autb.ori'.ty approved the sentence, 
desie;nated the United States Peni tentia.ry, Lewisburg, Pennsylvania., as 
the place of confinement, and forwarded the record of trial for action 
utxler Article of War so½. 

3. Evidence 

The accUsed went to the home of Anna Straubinger and Anni Kettler at 
No. 37 Klappergasse, Frankfurt-Sachsenhausen. Germany, at about 7 p.m., 
14 February 1948, for the purpose of taking them to an enlisted men's 
olub (Ne.ch Bona.mes). As the three were leaving the house they were ac
costed by two drunken German civilians, Heinrich Stumpf and.Bernhard 
Herget. Stumpf took Miss Straubinger by the arm and asked her to go to 
his home to drink some wine. Herget took Miss Kettler by the arm. The 
accused protes.ted the interference. Herget then grabbed accused and 
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threatened him with a bottle. At this time the two girls became frightened. 
8.1'.ld re.n "around the corner .." They called to accused to come with them but 
he did not follow them. Shortly thereafter they heard the souzxl of a 
bottle breaking and a groan. They then returned to the scene where they 
found accused brushing off the leg of his trousers. He told them that he 
had fallen down. The women did not see anyone other than accused when they 
returned to the scene of the altercation. Accused and the girls then pro- ! 
ceeded to the enlisted men's club (R 10-22). 

Stumpf corroborated the testimo~ of the women, stating that he and 
Herget were drunk and that Herget threatened accused with a bottle. He 
and Herget then fled. He heard H.erget flall so· he stopped and found that 
Herget was lying\ on the ground. Stumpf and another German carried him 
into a neighboring house where it was discovered that Herget was wounded 
and bleeding. Herget died in the house shortly thereafter (R 22-26,51, 
82). ' 

Andreas Schanz who lived near Mrs. Straubinger observed accused and 
two German civilians involved in an argument on the corner opposite the 
Stre.ubinger house. He saw one of the Germans make a move toward accused 
with a bottle and saw accused strike at them. The Germans then ran away 
and accused gave chase. When one of the Germans was opposite Schanz' 
window he half turned, throwing a bottle at accused, which broke at his 
feet. Accused continued the chase brandishing a knife a.s he ran. When 
accused was within about an arm's length of the German who had thrown the 
bottle he lUDged at him with his knife, stabbing him. Shortly thereafter 
Schanz heard shar:g cries of pain. Accused fell to the ground as a result 
of lunging at the German. He arose and cleaned off his knife and hands 
with a cloth and put the knife in a sheath or scabbard (R 30-37). 

Mrs. Barbara Schanz also saw accused leap at the German and as he 
did so fall to the ground. When he a.rose she observed him with a knife 
in his hand waving it at the fleeing Germans, at the same ti.Joo calling 
after them in apparently unfriendly te:nm (R 37-41). 

Dr. Ferdinand Whiethold, a German doctor, performed an autopsy on 
the body of Herget and testified that the oause of death was e. stab wound 
which J:l3 rforated the left lung and out the pulmonary artery (R 49-54,85, 
86). . ' 

On the same night, 14 February 1948, after accused had been fully 
warned as to his rights under the 24th Article of War, he made a voluntary 
oral statement as folla.'ts a 

"He told me that sometime that afternoon he had arrived at 
, the Khppergasse and went to visit a girl that he knevr. Sometime 

that evening at approximately 1900 hours he was on the street in 
the company of two young ladies. Two Germans came up to him and 
a conversation took place. It became an argument, one of the 
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Germans took 11 wine bottle out ot his pooket and struck him with 
it. He said that the wt_ue bottle glanoed off his shoulder am 
splintered on the street. I asked him it this blow had hurt 
him in a.cy way e.nd he said no, am I said are you still wearing 
the same olothes that you wore a.t_that time, and he said yes. 
I said, 'Did you have your overcoat on?' He replied that he did. 
And I said, 'There is no mark on your overcoat is there, where 
the wine bottle struck you?• And he said, 'No, there isn't.' 
And I said, 'What did you do next?• And he said, •Well, the 
two Germans started to run away 8lld I ran after them, and while 
running I drew a knife from m:r pocket and I stabbed at one of the 
men.' I said, 'What was your intention when you stabbed at the 
man with your knife?• And he said, ,•I intended to kill him.' I 
said, 'What happened after you stabbed at him?• 'The man fell 
down, I turned around, went back to where the two girls were and 
went away. I said, 'Where did you go?' 'I went to the E.M. 
Club with the two girls,' and there someone took him to an 
orderly room. I asked him approximately how far he had run 
from the place the wine bottle hit him until he had stabbed at 
the man, and he told me approximately ten to fifteen yards.n 
(R 58-66, 76-82). 

Accused subsequently ma.de a written statement (Pros Ex P-3) substantially 
the same as the oral statement quoted above. He s'!;e.ted one of the Germans 
struck him with a bottle and he then stabbed him with a knife. He ma.de 
no reference, however, as to his intent to kill the deceased. He further 
stated the Germans then ran away and one of them fell down but he did not 
know which one as he left immediately with the girls for the enlisted 
men's club. (R 66-71) -

A knife and scabbard were taken from the possession of accused, which 
were- admitted as Prosecution Exhibits P-2A and P-2B. He admitted that the 
knife was the weapon he used to stab the German. Mrs. Charlotte Ross, 
Criminal Investigation Division chemist. ma.de a test of blood stains on 
the knife which she found to have been made by human blood (R 65-67,72,73). 

After the rights of accused were explained to him he elected to remain 
silent. No evidence was introduced by the defense. 

4. Discussion 

Accused was found guilty of the murder of one Bernhard Herget by stabbing 
him with a knife. The killing of Bernhard Herget follC1Hed an altercation or 
dispute between accused and the deceased and another German civilian. The 
dispute was unquestionably initiated by the conduct of the Germans. The· 
deceased. during the argument, drew a bottle from his pocket and threatened 
accused with it. The evidence is not clear as to whether deceased struok 
accused with the bottle or threw it at him, but in a:ny event it is admitted 
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by accused that he we.a not injured or harmed. D~~ased then fled from 
the soene of the dispute and was pursued by- accused. Re was fatally 
stabbed. by accused ·in the course of his flight •. 

Murder is defined in the Manua.l for Courts-Martial, 1928,. as "the 
unlawtul killing of a human being with malice aforethought" (pa.r 148a, 
MCM 1928). Ma.lice in murder mea.na knowledge of such circumstances .tliat 
according to common experienoe there is a plain alli strozig likelihood 
that death'will follow the contemplated act, ooupled with an implied 
negation of~ excuse or justification (Commonwealth v. Chance, 174 
Mass 245, 252). Thus it has been held that where a deadly weapon is used 
in a manner likely to cause death and death actually results from sudh use, 
the law will presume ma.lice from the aot (CM 324519, Davis, 73 BR 251,263). 
In the instant case malioe may be presumed from the veryna.ture of accused's 
attack upon the deceased with a deadly weapon such as a knife. Abo, a c
cused ad.mi tted that he intended to kill the .d,eceased when he stabbed him. 
Consequently, the only question before us is whether the killing of 
Bernhard Herget by accused was justifiable on the ground of self-defense, 
which would result in accused being guilty of no crime, or, if it was not; 
whether accused's malice was excusable because of the presence of provo
cative oircumstanoes "which in tenierness for the frailty of human Dature 
the law considers suffioient to palliate the criminality of the offense,• 
to palliate the criminality of the homicide, that is, from murder to 
voluntary manslaughter· (CM 327731, ~). 

The fact :that deceased was running away when he we.s stabbed by ac
cused conclusively shows tha.t accused was not acting in self-defense. 
Accused was, obviously, in no ill!lllinent da.nge·r of his life (CM 322487, 
Dinkins, 71 BR 185). 

The attack upon deceased grew out of the actions of the Germans 
in accosting the accused and his girl friends. During the alteroa.tion 
whioh followed, deoea.sed struok accused a glancing blmr on the shoulder 
with a bottle, or threatened him with it, and then threw it at accused 
'While being pursued by him. We ca:nnot sicy- that· a..s a matter of la.w there · 
existed adequate provocation for taking deceased's life and, accordingly, 
the findings of the court may not be disturbed upon appellate review. 
(CM 238138, Brewster, 24 BR 173J CM 247055, Mason, 30 BR 249J CM Dinkins, 
supra.)· ~ 

5. For the foregoing reasons the Boa.rd of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentence. 

~ ){,~Judge Advocate 

.&/...;t.£.iJ,J , Judge Adv~oate 

~,.-;/ , JOOge Advocate 
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DEPA.RTTuiENT OF THE Alli.IT 
In the Office of The Judge Advocate General 

tiashington 25, n.c. 

JAGH CM 3299p8 14 June 1948 

UN IT ED ST A,T ES )
) 

:IX CORPS 

v. ) 
) 

Trial by G.C.M., convened at 
Sendai, Japan, 24, 25 February 

Private RALPH MOWELL, BA 
14217911, and Private ROBE?.T 
O. OTTrIELL, RA 18294918, both 
of 172d Station Hospital, ..\PO 

) 
) 
) 
) 

1948. Dishonorable discharge 
and confinement £or life. United 
States Peni tential".,r, 11cNeil Island, 
Tiashington. 

547.. ) 

REVmT by the BOARD. OF REVIm 
HarTENSTEIN, LYNCH, and BRACK, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the soldiers named above. 

2. In a joint trial the accused were tried upon the following 
Charges and Specifications: 

CHARGE I: Violation of the 92d Article of War. 

Specification: In that Private Roberto. Ottwell, 172d Station 
Hospital, and Private Ralph Uoweli, 172d Station Hospital, 
acting jointly and in pursuance of a common intent, did, 
at Sendai, Honshu, Japan, on or about 12 January 1948, with 
malice aforethought, willfully, deliberately~ feloniously, 
unlawfully, and with premeditation kill one Hasebe, Niwazo, 
a hwnan being, by striking him on the head with a club. 

CHAHGE II: Violation of the 93d Art,icle of War. 

Specification: In that Private Roberto. Ottwell, 172d Station 
Hospital, and Private Ralph liowell, 172d Station Hospital, 
acting jointly and in pursuance of a common intent, did, at 
Sendai, Honshu, Japan, on or about 12 January 1948, with 
intent to do him bodily harm, commit an assault upon Yagi, 
Yotaro, by stri.15ing him on the head and on the hand with a 
dangerous instrument, to wit, a club. 

Each accused pleaded not guilty to, and was found guilty of, all Charges 
and Specifications. Evidence of one previous conviction was introduced 
as to each accused.· Each accused was sentenced to be dishonorably di~ 
charged the service, to forfeit all pay and allowances due or to become 
due, and to be·confined at hard labor at such plaoe as the reviewing 



authority may dir~ct for the term of his natural life. The reviewing 
authority approved the sentence as to each accused, designated the 
United States Penitentiary, McNeil Island, Washington, or elsewhere 
as the Secretary of the Army may- direct, as the place of confinement~ 
and forwarded the record of trial for action under Article of War 5~. 

3. The Board of Review adopts the statement of evidence and law 
contained in the review of the IX Corps Judge Advocate, dated 24 March 
1948, except as to that part thereof dealing with the admission in 
evidence of report of the neµropsychiatric examination· of accused· • . 

The question of mental responsibility of the accused was raised 
by the defense counsel after the prosecutio~ had rested its case, when 
he stated: 

11 The defense at this time would like to ask for a continuance 
so as to allow them to obtain the services of an expert witness 
which they deem necessary to their defense to have. This 
witness will be a psychiatrist from the 361st Station Hospital. 11 

(R 120). 

Following the request of the.defense counsel the prosecution stated: 

"The Prosecution, sir, would like to state that personally 
the prosecution asked the defense, prior to trial, if the defense 
wanted to have the ~ccused exposed to examination for sanity. 
The defense at that time stated that they thought such examina
·tion was unnecessary. The prosecution then, on their own initia
tive, to preclude just such a possibility as has arisen at this 
time, requested that the accused be examined for sanity. 

11 The accused were examined for sanity at the 361st Station 
Hospital. We do not have the psychiatrist at hand to date. We 
believe the testimony of the psychiatrist is not needed. We will 

· introduce his testimony as an official document, a.nd the findings 
thereof. * * *·" (R 121) ·, 

... . (

and thereafter the following discussion took place: 

11 LAW MEMBER: Where is tlie psychiatrist who made this report? 

PROSIDUTION: The psychiatrist is located at the 361st Station 
Hospital 'and because of personnel conditions, it was felt 
he co\i.ld not be spared. 

LA.W MEMBER: 1/here is that? 

PROSEx:UTION: In Tokyo. The results of the psychiatric examina
tion of the two accused are available to the court if the 
court so desires; if the court is in any way in doubt as to 
the ability of the two accused to distinguish right from 
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wrong at the time of the alleged offense, we have the 
result of the psychiatric examination for b9th of the 
accused. · 

LAW MEMBER: I would like to ask this question right here: 
Has the defense bean advised of the fact that you have 
this material available? 

PROSOOUTION: The defense has been advised. 

DEFENSE:. The d~fense does not consider the material available 
to be of sufficient scope or rufficient depth to properly
cover all the problems which are concerned ·1n this trial.· 
The accused were examined at the 361st Hospital in a sober 
condition, not under pressure,.,.under conditions entirely
dissimilar to those on the night th~ alleged incident took 
place. · , 

LAW MEMBER: The court is at a loss to understand why, if. they 
were examined under ideal conditions by a competent 

· psychiatrist, why you would ask a continuance for still 
further examination by a psychiatrist• .. , .. 

DEFENSE: Because ·or the fact, sir, when the events we have been 
discussing here in court took place, these people ware not 
under ideal conditions, nor does.the ~eport of the psychiatrist 

.. indicate what their analysis -
. . 

L/31 MEMBER: The defense has examined this report and finds it 
lacking? 

DEFENSE: Finds it iacking. 

PROSOOUTION: The dafens·e refers to some unusual condition that 
. he states the accused were under at th~ time of the commission 
of this crime. And the prosecution would merely like to 
point out that on several occasions lay witnesses were ques-. 
tioned as to-the condition of·the accused who on several 
occasions replied that they noticed nothing unusual about 
their condition, and it is a pure supposition on the part 

. of the defense that there was arvthing unusual about their 
condition at the time. 

PRESIDENT~ The court will be c.leared and closed.n (R 121) 

The motion for a continuance by the defense counsel was denied, 
and over his objection the report of Neuropsychiatric Examination of 
each accused _was admitted in evidence (R 128,129; Pros Eits 21 and 2?)• 
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Since the conclusions reached by the medical officers, relative 
to the mental responsibility of the accused at the time of the com-
mission of tne alleged offenses, are neither acts, .transactions, : 

· occurrences, events nor facts, their reports coui'd not be admitted in. 
evidence either as officiai writings' (ROM 1928, par 117a) or as records· 
ma.de iri regular course of business (28 USC 695). In CM 323197, Abney, . 
72 BR 149, and cases ci~ed therein, the question here presented has 
been treated in considerable detail, and opinions reached that reports. 
of the character stated above.are not admissible under either of tqose 
two exceptions to the hearsay rule. In New York Life Insurance Co. · 
v. Taylor, 147 F(2d) 297,303, a hospital record showing a diagnosis of 
a psychoneurotic state was·excluded .on the ground that such a diagnosis 
involved con·jecture and opinion, a careful distinction being drawn, 
however, between this and less complex forms of diagnoses. 

Notwithstanding the erroneous admission in evidence of' the two 
reports iri question, .1t is our opinion, under all the circumstances 
of the case, that the substantial rights of the accused·were not there
by injuriously affected. The reasons advanc~d by the defense counsel 
in requesting a continuance in order that a psychiatrist from the 361st 
Station Hospital could be secured as a witness for the defense, were not, 
as is indicated above, well founded. Neither the testimony adduced at 
the trial nor statements made by the ·defense counsel in support of.his 
request for a continuance are of such. character as to raise a question 
with respect to the mental responsibility of .. the accused. 

4. In addition to the treatment given the question in the review 
of the Corps Judge Advocate, it is felt that a more detailed discussion 
is necessary regarding the evidence tending to prove that.the victim 
of accused's assault was in fact the same person who later died in a 
hospital in Sendai, Japan (Specification, Charge I). ' 

Th~ record of triai shows with sufficient clarity that the accused 
brutally as.saulted a "rickshaw driver" at about 2230 hours on the night 
of 12 January 1948, in the city of Sendai, by striking him on and about 
the head· with a policeman I s club. The victim of their assault was 
examined by an l!..rmy' medical; officer at about 2)'20 hours on 12 Jarniary 
1948. He estimated the age of the victim, a 11 quite short" man, to be 
forty-rive or fifty years and found that he 11 had bad cuts on the head, 
under the eye, on the forehead, and on top of his head there was a very 
bad blow and it was very bloody. His head was badly swollen and his face 
was badly swollen. There was a pool of blood from the wounds and it · 
poured over the' clothing, especially from his head. 11 (R 42) After the 
medical officer's examination the man was placed in an Arrrry- ambulance 
and taken to the University Hospital, Sendai, at about·2325 hours. The 
medical officer further testified that '!The man was unconscious when I 
found him and he did not regain consciousness as long as I saw him11 (R 43) • 

. ·The testimony and reports of·two Japanese doctors o~ duty at the 
University Ho~pital, show that on the night o! 12 January 1948, at about 
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2400 hours, a Japanese man named F.asebe, Niwazo, forty-two years of 
age and about five feet three inches (160.5 cr.i..) in height was brout;ht 
to the hospital. He was 11 smeared with blood," which came from several 
severe wounds on his head, face, and forehead. From their examination 

. the doctors "knew that he would have no chance of living. 11 At 1830 
hours on 13 January 1948 Hasebe, Niwazo, died as a result of "cerebral 
lacerations and intracranial hemorrhage." The wounds causing his death 

-were inflicted by "blunt forces, especially by blows with heavy weapon, 
not with a hard weapon as metal, not with cutting instrument" (R 45-52, 
Pros Exs 4 and 5). · 

Type 11011 blood stains were found on accused Ottwell's trousers and 
jacket the day following the assault (R 59,116; Pros Ex 14). Hasebe, 
Niwazo, who was brought to the University Hospital at about 2400 hours 
12 January 1948, in a critical condition due to severe head injuries 
and who died the following day as a result of these injuries, also had 
type n011 blood (R 51'). 

Although the rickshaw man assaulted by accused was not identified 
by name, it is, notwithstanding, in view of all the evidence adduced, 
the opinion of the Board that the victim of accused's assault and Hasebe, 
Nivra.zo, who died in the University Hospital on 13 January 1948, were one 
and the same individual. It is extremely unlikely that two persons of 
approximately the same age, "short" (5 ft. 3 inches in height), suffering 
with the same injuries and possessing the same type blood, were brought 
to the University Hospital, Sendai, at about 2400·hours on 12 January 1948. 

5. The court was legally constituted and had jurisdiction of each 
accused and the offenses. No errors.injuriously affecting the substantial 
rights of either accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence as to each accused. 
A sentence to death or :imprisonment for life is mandatory upon a con- • 
fiction of a violation of Article of Yfar 92~ Confinement in a peniten
tiary is authorized by Article of iVar 42 for both the offense of nmrder 
and assault with a da;ngerous instrument with intent to do bodily· harm, · 
recognized as offenses of a civil nature and so punishable by penitentiary 
confinement by sections 273, 275 and 276, Criminal Code of the United 
States (18 u.s.c. 452,454,455). · 

LL,,,......___·---~-F-~£.,..J'... ----u...."lt-~~-=-..·....___, Judge Advocate 
~r~ , 

fw-1, 1/l,(..c./_ , Judge Advocate. -,-----!lJ--~.--
___o. r....·________, Judge Advocate 
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DEP.&RrMENr OF THE ARMY 
In the O.ftioe of The Jooge. Advooa.te General 

.Waahington 25, D. c. 

JAGK - CM 329971 
9 JUN 1~1.td 

UNITED STATES ) HEADQUA.RTERS COMMAND 
EUROPEAN COMMAND ~ v. 

) Trial by G.C.:M., oouened a.t Franlcturt• 
Private EDWARD r. HALLETT ) am-Main, Germ&IG", 25, 26 an:l 27 February 
(RA 42219143), 7745th Head• ) 1948. Dishonorable discharge and oon• 
quarter• and Service Compaey) finement tor life. Penitenti&r7. 

HOLDING by the BOARD OF REVmY 
SILVERS, ACKROYD and LA.~NG, Judge Advocate• 

---------------------------~-
l. The record ot trial in the case of the soldier named above has 

been examined by the Boa.rd of Revie1r.· 

2. The aooua ed was tried upon the following charge and apeoitioation1 

CHA.RGEa Violation ot the 92nd Article of War. 

Specifica.tiona In that Private F.dward I Hallett, 7745th Read• 
quarters and Service Compaey-, did, at or near Hoechst/Main, Germau;y, 
on or about 18 October 1947, foroibl7 and f&loniousl7, agaimt 
her will, have carnal knowledge of Heidi VierliAg. 

He pleaded not guilty to and was found guilty ot the charge and apeoitieation. 
Evidence ot one previous conviction by ltl!llllal"Y' court-martial we.a submitted. 
Three-fourths of the members present at the time the vote was taken con
curring, he was sentenced to be di~honorably diuharged the serri.oe, te tor• 
feit all PB¥ and a.llowanoes due or to become due and to be conti:ned at hard 
labor at suoh plaoe u the rniering autihority might direct tor the tera of 
his natural life. The reviewing authority approved the sentence, delig:u.tecl 
the u.s. Penitentiary, Lewiaburg, Pennsyln.nia, as the plaoe ot oontineaem, 
and forwarded the record of trial tor action under Article of War q. 

3. Evidence tor the Proaecution 

The events hereinaf'ter described took pla.ee in the rloinity ot Hoeohat, 
Ge~, on ~e evening ot 18 October 1947. J. U.S. Arm:, Poat Exchange wu 
located in the residential area ot Hoechat Uld at about 1730 hour• on th!a 
evening in question the accused, in co~ with Prin.te Firat Clus Willi.. 
W. Murray and Mr. James J. Dolan, a ma.inte:.a.anoe employee at the Hoeohat Motor 
Pool, went; in a jeep to the post excha.nge where Murray and Dolt.n·plazm.ed ~o 
procure tlleir rations. The jeep wu •marked .12911 a.nd had. been borroired ftoa 
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the motor pool by Dolan. ~hen the parties arrived at the post exchange 
it ,,.as agreed that the a.ocuaed would remain in the jeep and wait until 
Dolan and Murray returned thereto. Dolan a.Di Mur~ entered the post ex
change, leaving the accused in the parked jeep, and when they returned 
1.bout 15 minutes later the accused and the jeep were missing. They 
searched the area and finally walked up the street to Mr. Dolan'a quarters 
where they waited for the accused to return with the vehiole. After a.ppro•i
ma.tely one hour the accused returned am when questioned by Murray and Dolan 
stated that he had to move trom his original parking pla.oe and had beoo:me 
separated from them (R 17-18,24). 

At about the time the jeep in question was pa.rked,H~idi Vierling, a. 
six-year old German girl with blonde hair who lived near the post exchange, 
was-playing- in the street with other Gennan children including Ingeborg 
Schwinger, a. 12-year old girl. Ingeborg testified that while they were 
playing "an American auto drove up a.nd tt stopped and .Alnerioans got out 
a.nd went into the PX. n One soldier remained in the jeep 8lld then he 
•coaxed Kitty over there with his finger,• saying, •come here, I giff 7ou 
candy, in English. 11 Then Heidi (Kitty) got into the jeep which "wanted 
to drive away.n Ingeborg positively identified the accused in the court 
room a.a the soldier who had beckoned to Heidi to get into the jeep and had 
driven Pay with her. She a.lao stated that she se.w Heidi when she returned 
home a:t'ter dark that evening and that Heidi was crying (R 29-34). On cro11-
examination Ingeborg stated tha.t several days a:t'ter the incident she wu 
uked to "pick outn the soldier at the police station. She did. not remember 
how macy soldiers were present at this time. The witness stated further on 
croaa-expu.nation that on the day before the trial an American officer had 
told her where the :ma.n to be tried would sit in the court room but she userted 
nr don't remember that ~oren (R 38 ). 

Horst Schwinger, age 12, ws.s playing with his sister, Ingeborg, and others 
near the post exohange on the evening of 18 Ootober 1941. He testified aub
·stantially to the same :t'aats as related by his sister except that he could 
not identify the accused as being the soldier who spirited Heidi away .in 
the jeep (R 47). 

I 

Heidi Vierling was duly Bll'orn and then questioned regarding her oompetenoy
as a witness. She lived at "Hoechst, Luoiusatra.sse, 72" a.nd had a brother. 
Ludwig, e.nd a sister, Brigitte. She knn there was a God a.nd that he did 
not like little girls who did not tell the truth. She a.aserted that it 
she did not tell the truth she would "get t. spanking." Heidi stated that • 

•r waa playing there at the P.X. with some children t.nd then 
I went inside to see m., mother and asked if I oould play a. little 
longer am she said yea, so I went onr there am. kept on playing 
with the children there, am then he drove up and asked me to go 
inside. And then I went inside and Brigitte also went inside am 
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then she started to 017 &Dd he plZt her olZtaide again am he dron 
&W'*1' quickly. And then he dron towarda Si.Ddlingen and he atopped, 
and then later he drOTe on again and then he pulled ott 111¥ pant• 
and then he hurt me with hia finger. Am then, af't;er that wu 
finished, we dron aq again. And then we dro"t9 on and. then he 
aet ma oft down there by the gu atation and then I w&l.lced home. 
And then I told it to "Iq mother when I gO'II home. 'fba.t 1a au.• 
(R 110) 

In response to further questioning Heidi asaerted that •he hit me and beat 
me• and th&t he •hurt• her •1n the alZto. • •1re didn't do an;ything8 outaide 
the jeep. When ehe got home there was blood on her legs and she was huri;iDg 
•hen belOII'• but she did. not know where the blood •oa:ae troa. • She told 
her.110ther what hac1 happened to her (R 110,ll.2). 

The trial judge a.dvooate requested. Heidi to look around the oourt room 
to.. aee if she oould obaern the 1oldier who had taken her aa7 trom the 
po1t exchange in the jeep. She looked at the per1ona in the court rooa 
am pointed to the aoound (R 112). 

Oil oro11-examination Heidi testified u tollowa1 

•Q. Do you remember talking to an officer in here the first 
day you oame down heret 

•A. Yea."Q. Did an officer tell you what to sq when ;you oame in here 
and sat in that ohairf 

• A,. Yea•
"Q. Hair ~ times did he tell ;you, Heidi t Did he tell. ;you 

three. time,, tour time, or tin tiJlll9a t 
•A. Yea. 
~Q. Which OU f 
!'A.. Five times. 
!'Q. i'he first da7 you oame do,rn here y-ou 1at in the chair right 

where ;you are sitting now, didn't 7out · 
• .A,. Yea. 
!Q. Where did he tell. 7ou the soldier would be aittingt 
~A. Here. 

"DEFENSE (Maj. Jone1)1 Let the record show that ahe pointed to 
the table at which the proaeolZtion 11 now sittilig.• (R 115) 

Upon being cross-interrogated further the witness stated that she wa.s told 
on the JnOrni.ng of the trial that the aoouaed would be "here" indicating the 
detenae table (R 116). · . . . 

Frau Emma Vierling testified that she was the mother ot Heidi, Brigitte 
and Lmwig Vierling, am that 1he lived with her husband and children. at 
Luoiuastraue '12, Hoechst, a.~. At about "tin thirty and five forty-
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the• on 18 Ootober 1947, Heidi, who ha.d been plqing with the children in 
f'ront of her howse, diuppeared and was not seen until about •aeven-thirty 
a.Di seven-forty-five.~ When she returned home Heidi appeered to have been 
crying, her umerpa.nts were miaaing and she wu bleeding between the lega. 

·Frau Vierling town both blood and muous on her clothing. She questioned 
Heidi who ata.ted to her a.a follon a 

•she told me that the soldier had lifted her out of 
· the jeep am had laid her dQWn in the mea.d.CJW. · She further stated 
that he la.y- on top of her am hurt her with hia finger. Am 
then she told me that she to]d him that she wanted to go home 
to take a bath - that I wa.nted to gin her a bath • and then 
he had aaid no, ahe should at~ there. And then she had crbd • 
hollered - and then he had taken the ama.11 finger a.Di atuolc it 
down her throat. ADd then be had beaten her and then, tor the 
reaaon that ahe hollered ao muoh he put her in the jeep again 
then a.Di drove her home - and had driven her home. Well 'then, 
he set her out - aet her down outside the jeep and then she ha.d 
gone home by- herself." {R 128) 

The witnesa userted that the foregoing statelll8nt wa.s ma.de to her by' Heidi 
immediately af'ter she returmd and that 1he thereupon took the ohild to a.n 
American doctor for examination. Three or four days later Heidi wu examined 
again by- a dootor and she was taken to a. hoapital (R 121-122 ). 

First Lieutenant Charles E. Manthey-,. commanding officer of the Hoechst 
Dispensary, Aro 757, identified and there was reoeind in eTidenoe a.1 Prosecu
tion Exhibit 1 a report of examination made on Heidi Vierling, dated 18 October 
1947 and signed •Hq1. 11 The dil.gnoail wu aa follow11 

. -

•six year old female was examined, dried blood was on \lllderclothizig. 
Dried blood wa.a present over pubic and perinea.l regiom. Hymenal 
ring had been recently broken. No spena or GC found" (R 61). 

Lieutenant Manthey stated that he waa the custodian of the records or which 
Proseoution Exhibit 1 was a part, that the handwriting on the exhibit wu 
tha.t or Captain Freeman Hq8 whom he had succ·eeded at the dispensary on 12 
December 1947. Captain Hqa had returned to the States (R 62). 

Dr. Ma.rie Clauaert, & praoticing physician of Frankfurt, Gel"ll».lly', tes
tified that on 23 Ootober 1947 ahe examined Heidi Vierling •e.xterna.lly• and 
foUild an infla:med oondition in the upper inner legs and small tea.rings 
arowxl the nginal e:citry. There was a strong pus dis oharge from the Ta.gin&. 
She made a microscopic examination or the pus discharge whioh •definitely• 
established a "positiTe case• ot gonorrhea (R 86-87). 

Dr. Heinz Dietrich Zillman,. a German·peysioia.n of Franki'urt-am•M&in, 
testified that on 24 Ootober 1947 he town upon examination that Heidi 
Vierling was suffering from a positive oue of gonorrhea and he explained 
to the court the druga, including penicillin, which he had s&dminiatered 
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to her {R 90). 

The proseoution established by oompetent evidence that the blood found 
in the jeep, No. 129, shortly af'ter the incident in question was the same 
type as that of Heidi Vierling; that a stre.nd of hair fotm.d on the aooused's 
fatigue olothes was similar to that of Heidi Vierling and that on Monday 
following the incident related, a pair of child's pe.nties wa.s fotmd tucked 
under the seat of jeep No. 129 (R 40,91-108). 

1!r. P.e.lph B. Trailkill, 52nd C.I.D., investigated the "Hallett case." 
After he had interviewed all the parties, including the German witnesses, 
he oontacted the acoused and advised him of his rights rega.rding self-in
crimination. Upon being questioned the accused asserted that he had been· 
in Belgium on furlough SJ?.d was not in Hoechst on Saturday, 18 October 1947. 
Agent Trailkill then related to the accused some statements he had received 
from Private First Class Murray and Mr. Dolan. The acoused then stated 
that he had probably returned from Belgium on Saturday instead of Sunday. 
He remembered going to the post .exchange with Dolan &.Dd Murray to get 
rations and stated that while the other men were inside getting rations 
some Captain approaohed and told him that he ws.s parked in a no-parking 
zone. lie dr-ove the jeep aroun:l the corner, got in,to the baok seat and. fell 
asleep. Later he went to Dolan's qua.rters and then visited a girl friend 
where he spent the night (R 66-76). 

4. For the Defense 

Mr. :W1a.rous M. Russek, Administrative Officer, Post Guardhouse, Head
quarters Command, testified that the accused had been.a prisoner in the 
guardhouse sinoe 22 October 1947 and that the reports of physical eX8l!U.na-' 
tion made on the accused the day af'ter his admission and on 4 February 
1948 showed 11 no disease found" (R 133-139, Def Ex 1). 

First Lieutenant Robert V. Heitlinger, AMS, testified that he was the 
custodian of the medical records pf the Seoond Medioal General DispeI1Sa.ry, 
A:PO 757 (Frankfurt, Ger:ma.ey) e.nd that there were no reoords at t.~is dis
pensary indicating that the accused was or had been suffering from any 
disease. The witness stated however that there were "other plaoes" where 
medical treatment could be hD.d within the European Connna.?ld (R 142). 

Captain Albert J. Paquin, Seoond Medical Dispensary, was interrogated 
at length oonoerning the possible ways of transmitting gonorrhea between 
adults am children. He stated that the disease can be transmitted from 
one ohild to another through diapers or the finger tips of the nurse. An 
infeoted person might spread the disease by handling and oaring tor ini'anta 
(R 143-146). On oross-examins.tion, the witness was asked if he had a pro
fessional opinion, based on knowledge of Heidi's oase, as to the cause of 
the disease.· He replied that he had suoh, an opi.nion but the court on ob• 
jeotion thereto refused to allow the witness to state his opinion. In 
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response to further questioniDg Captain Paquin stated that a recent survey 
revealed that about 40 per cent of veneral oases among military personnel 
were being treated outside of the Arnw (R 148-149). 

The accused waa advised of his rights as a witness e.nd elected to 
remain silent. 

5. Certain procedural questions raised during the trial merit con
sideration. The defense counsel objected strenuously to the court's per
mitting the youthful witnesses to identify the accused in the court room, 
contendiDg that a,"rehearsa.1" had been conducted prior to trial and that 
an unnamed officer had instructed the witnesses u to the place where the 
accused would sit during the triiµ. This officer was referred to, duriDg, 
the trial, as having been "relieved." We note that by-'3.i?trlgra.ph 2, Special 
Orders No. 4, Headquarters Command, European Comma.nd,/<::o februa.ry 1948,which was 
the day the trial was commenced, the assistant trial judge advocate detailed 
by the order of' 19 February 1948 a.ppointiDg the oourt-martial was relieved 
and another officer was appointed in his place. The testimoey of the in-
fant witnesses indicates that such a rehearsal was conducted, that the' wit
nesses were ca.used to view the court; room and that they were shown the 
counsel table where it was indicated that tile accused would be seated. 
Although we can see no objection to allowing expected witnesses, particularly 
children, to observe the court room and have explained to them generally the 
purpose of the proceedings, we condemn as did the Board of Review in Cl{ 
314258, English, 64 BR 73,93, any conduct on the part or prosecution or 
any one else which might tend to unfairly influence or instruct witnesses 
so as to ca.use them to draw conclusions or give testimony not wholly their 
own. And while there is not the slightest evidence of any coaching or -
suggestion e.t the trial of' this case, as was shown to have occurred in the 
English case, supra, we think it highly improper that anyone should point 
out even before trial the place where the accused would be expected to sit, 
thereby unfairly influencing the identification_of the accused by- witnesses. 
But as we construe the testimony in the instant case we do not perceive 
that such irregularity resulted in prejudice to accused's substantial 
rights. In the first place the oourt was not required, in order to establish 
the identity of the accused as the' culprit, to look to the testimoey of the 
infant witnesses a.lone. Other am convincing proof' established tha.t he was 
the person who lured the victim from her playmates near the post exchange 
on the evening in question and took her to the scene of the offense. 

1 The admission in evidence of Frau Vierling's account of what·was re• 
ported to her by Heidi was challenged by the defense as being violative 
of the hearsay rule. It will be noted that the alleged statements were 
made by the child in response to questions put to her by her mother im
mediately upon her return to her mother and while she exhibited emotional 
tension resulting from the recent attack. In criminal trials for sex 
offenses the courts a.re unanimous in holding-that it may be shown, not 
only by the testimoey of the prosecuting witness, but also by other wit
nesses, that the prosecutrix me.de complaint of the outrage soon after it1 
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commission (CM 218643, Bright, 12 BR 103, 1121 CM 271731, Cooper, 48 BR, 
169,175). Suoh evidence "is not admitted .a.a pa.rt ot the rH gestu, or 
as evidence of the truth ot the thiZlgS a.lleged, or solely tor the purpose' 
of disproviZlg consent, but for the more general.p\ll'l)ose ••• ot oontirmil:2g 
the testimoiv of tho ravished woman" (Comm.omrea.lth T. Cle1{, 172 lku 
175, 51 N E 746). And the modern rule appet.rs to be that t • length ot 
time intervening between the injury and the complaint will not ot itseU' 
exclude proof of it, but the court will look into all the oirownat&Zlo•• 
surrounding the facts and on these it may exercise its diaoretion as to 
the admission or rejection of the evidence (Higgins T. People., 58 :H.Y. 
377; ~· v. Cleary, supra). Moreover, under the oirouma_tanoe• ot the 
instant oase, there is~ority for admitting. the mother's teetimoey u 
to what her ohild told her as substantive evidence upon the theory that 
"under oerte.in external oiroumstallees ot phys:ioal shook., a streH ot 
nervous excitement ma.y be produoed which still• the retleotin taoult1•• 
a.nd removes ·their control., so that the uttera.noe which then ocours 1a a · 
spontaneous and sinoere responae to the actual unsatiom am peroeptions 
already produced by the external shook. Sinoe the utterance 1a •d• under 

'the immediate and uncontrolled domination of the senses, and during the 
brief period when considerations of self-interest could not have 'been 
brought fully to bear by reasoned re.t'lection. the utterance ma:y be taken 
as particularly trustwortey" (Wigmore on Evidence, 2nd F.d • ., s. 1'747). 
This theory wa.s approved and applied in Beausoliel v. United States {lO'T:~ 
Fed (2d) 292, 294) and in People v. Del Vermo (192 NY 470, 484., 85 NE · 
690, 695). In BeausoUel v. United States, supra., a prosecution for assault 
upon a six year old child committed in the Ci"t7 o.t' lra.shingto:ir•. D. c., the 
Court of Appeals applied the so-called "spontaneous exclalll&tion• exception 
to _the hearsay rule and held admissible statements made by the ohild to 
her mother in response to questions conoerning her physical condition 
shortly a.f'ter the alleged assault which had been committed out of the 
mpther•s presence. We are o.t' the opinion that the _statements of Heidi 
to her mother were properly received in evidenoe. 

We now consider the most important and a decisive aspect of the 
case., The accused was oomrioted of rape. 

•Rape is the unlawful carnal knowledge ot a woman by force 
and without her consent." (MCM 1928, pi.r 149!_, p 165.) . 

in rape., - · 
Ca.rna.l knowledge/oonsists (!f penetration., however slight. of the sexual 
organ of the female by the sexual organ of the male. The expresaions•carml 
knowledge., intercourse or sexua.l oo:mmeroe" have been uniformly held to be 
~ynonymoua (8 LRA 297). 

Heidi Vierling testified that the accused penetrated her with hi,, · 
finger and •beat" her. Her report to her mother wu to the same effect. 
Although the a.ooused' s a.ots a.s shown by the evidence were mo1 t detestable 
and licentious, they did not constitute rape. In reaching it• findings· 
the court apparently inferred that the pbysioa.l results of the asaa.ult, . . 
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the ruptured hymen and infection with gonorrhea, were conclusive evidence 
that a penetration of Heidi byway of accused's sexual organ had in fact 
been accomplished; But it is obvious from the evidence that both the 
physical injuries and the infection could have been accomplished by the 
accused by means other than by the insertion of his sexual organ into 
that of the victim.· The inference, therefore, of sexual connection is 
not supported by evidenoe of a.ny probative value rising to a greater de-· 
gree than a mere possibility. 

' Among the lesser off.enses which mAY be included in rape a.re. assault 
with intent to commit rape. assault and battery, assault (aggravated or· 
indecent) and an attempt to commit rape (1£:M 1928, par 148b; CM 314071• 
Griggs, 64 BR 15,l7). Inasmuch a.a there is no evidence in-the record . 
tending to show that the accused intended or attempted carnally to know 
the victim, as that term is hereinbefore defined, the record will not support 
a conviction of a.ssault'with intent to rape or of attempted rape. ·The evi
dence clearly shows however that the accused committed an aggravated and 
indecent assault upon Heidi in violation of Article of War 96, for which 
offense dishonorable discharge. forfeiture of all pay a.nd allowances due· 
or to become due am confinement a.t hard labor for not more than five years 
in a place other than a. peni~entiary is authorized (CM 314071, Griggs, 
~)- . 

6. For the reasons stated the Boa.rd of Review holds that the record 
of trial is legally .:iufficient to support only so much of the findings as 
involves' a finding_ of guilty of an aggravated a.nd indecent assault at the_ 
time and place and upon the person alleged in violation of Article of War 
96 and legally suffioient to support only so much of the sentence as involves 
dishonorable discharge. forfeiture of.all pay a.nd allowances due or to be
pome due and confinement at hard labor in an institution other than a 
Federal penitentiary or reformatory.for a period of five ·years. 

~Jud~·Advooate 

-~~-·--~---il½-.----~.&...11,....__,,_f..___• Judge Advocate 

Judge, Advocate ~~~ , 
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. . ,
JUN 211948 

JAGK - CM 329971 1st Ind 

JAGO, Dept. of the Ar~, Washington is, D. c. 

TOa Coilllilallding GeDeral, Frankfurt Military Post, APO 757, o/o Postmaster, 
New York, New York 

1. In the ce.se of Private Edward r. Hallett (RA 42219143 ), 7745th 
Headquarters and Service Company, attention is invited to the foregoing 
holding by the Board of Review, which holding is hereby approved. Upon 
approval of only so much of the findings as involves findings of guilty 
of an aggravated assault at the time and place and upon the person al
leged in violation of Article of War 96, and upon approval of only.so 
much of the sentence as involves dishonorable di•oha.rge, forfeiture of 
all pay and allowances due or to become due and confinement at hard labor 
for five(5) years in a place other than a Federal penitentiary, correc
tional institution or reformatory, you will have authority to order the 
execution of the sentence. 

2. ,Then copies of the published order in this case are fonrarded 
to this office they should be accompanied by the foregoing holding and 

· this indorsement. For convenience of reference, please place the file 
number of the record in brackets at the end of the published order, as 
follows a 

(CM 329971). 

1 Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
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::JEPAnTHRNT OF THE ARMY 
In the Office of The Judge Advocate General (221) 

7:ashington 25, D.C. 
t8 MAY 1948 

JAGH ~CM 329972 

· U N I T E D· S T A T E S )
) . 

PHILIPPINES-RYUKYUS COllMAND 

·v. ) Trial by G.C .M.; convened at 
) APO 74, 22 January 1948. To 

Private MARCELLUS GRIFFIN (!1A 
14088232), Coinpany "A", 97th 

) 
) 

be hanged by the neck until 
dead. 

Engineer General Service Battalion,). 
APO 74. ) 

OPINION of the BOARD OF REVIEW 
HaI'TENSTEIN, LYNCH AND BRACK, Judge Advoc~tes 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above and submits this, its opinion, to The 
Judge ~dvocate General. · 

2. The accused was tried upon the following Charge and Specifica-
tion: 

CHARGE: Violation of the 92d Article of War .. 

Specification: In that Private Marcellus Griffin, Company "A", 
97th Engineer General Service Battalion, did, at Sta Cruz, 
Pampanga, Philippine Islands, on or about 23 November 1947, 
with malice aforethought, willfully, deliberately, feloniously, 
unlawfully, and with premeditation kill one ·sergeant William 
Dyer, a human being by stabbing him vrith a dagger. 

He pleaded not guilty to and was found guilty of the Charge and Specifi
cation. Evidence of three previous convictions, two of which were by 
Summary Courts-Martial and one by Special Courts-Martial, was introduced. 
He was sentenced to be hanged by the neck until dead, all members present 
at the time the vote was taken concurring in the sentence. The reviewing 
authority approved the sentence and forwarded the, record of trial for 
action under Article of War 48~ 

J. Evidence. 

a. For the Prosecution. 

On the night of 23 November 1947, a body, identified as that of 
Sergeant '.1.i.lliam Dyer, was brought to the dispensary at Camp Angeles 
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(R 7). The body was immediately examined by a medical officer who 
pronounced the body "Dead on Admission. 11 Form No • .52b, :Medical Depart
ment USA, an "Emergency Medical Tag," which was made out at the time of 
this examination, and which recited this pronouncement, was duly iden
tified and admitted in evidence as Prosecution's Exhibit No. 1 (R 7-8). 
A photograph, identified as a photograph of the 'deceased, Sergeant Dyer, 
was admitted in evidence as Prosecut.ion1s Exhibit No. 2 (R 8). The body 
of the deceased Sergeant Dyer, was taken to the 2oth Station Hospital 
where an autopsy was performed on it by a medical officer. The autopsy 
protocol executed by the medical officer was admitted in evidence as 
.Prosecution's Exhibit 3•. This exhibit recites, and the medical officer 
who performed the autopsy testified, that the cause of death of Sergeant 
Dyer was internal hemorrhage due to stab wound of the thorax and lacera
tion of pulmonary vessels (R 9). A photograph, identified as a photo
graph of Sergeant \Ulliam Dyer, vras admitted in evidence as Prosecutiori1 s 
Exhibit 4 and was further identified by the medical officer who performed 
the autopsy, as the body upon which he performed the autopsy reported in 
Prosecution's Exhibit 3 (R 9-10). 

Private First Class Dillon L. Keith, and Technician Fourth Grade 
James R. Harvey testified that on the night of 21 November 1947, two 
days prior to the alleged offense, Sergeant Dyer (deceased) was standing 
at a counter in a tavern drinkin~ a "coke.n He was intoxicated; he had 
taken one dririk out of the "coke" bottle and then had set it back on the 
counter. At that time, the accused walked up to the counter, picked up 
the 11 coke11 and drank it. Dyer asked the accused lf\'fuat are you doing with 
my coke - that don't belong to you. 11 Accused swore at Dyer and then Dyer 
said "'You don't be cussing me" and .then grabbed accused by the collar. 
Witness and another soldier intervened to quell the disorder and they took 
Dyer back to camp. 11..s they were leaving, the accused said, 11Vihat 1 s wrong 
with that man - is he crazy?", and witness Keith heard accused say, 11That 1s 
alright, -I'll be seeing him some day," or words to that eff ct (R 12-1.5). 

Miss.Linda E. Gonzalez, Miss Perla Osmena and Miss Catrena Beladad, 
prosecution witnesses, identified the accused and testified-substantially 
as follows; on the night of 23 November 1947, they were with the accused 
in "Leona's Bar" sitting at a table and drinking gin and beer. Sergeant 
Dyer (deceased) came in and told accused, on three different occasions, 
"Don't look at rrry face, look at the table. 11 The witness Gonzalez, fear
ing that trouble was in the offing, requested accused to take them 
(accused's female companions) home. They left the bar and walked about 
60 or 70 yards down the road when Sergeant Dyer, who. was follmvi.ng them, 
came up to talk to one of the girls. Accused spoke to the witness 
Gonzalez in Spanish, telling her that he did not want Sergeant Dyer to 
come with them. Yihen Dyer heard accused speak in Spanish he told accused, 
"Hey, you are an American and I am an American - you better speak English 
so I can understand what you are talking about. 11 • Accused went over to 
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Dyer and told him that it was none of his (Dyer's) business whether he 
talked in English, Spanish or Tagalog and then struck Dyer with his 
right hand. Witness Gonzalez testified that after accused struck Dyer 
she looked at him (accused) and saY1 him holding a knife in his right 
hand, which, she estimated, was about four inches long. At no time did 
Sergeant Dyer strike the accused. After Dyer was stabbed, he staggered, 
made no sound, did not fall, stopped for a minute and then turned back 
to the bar. The accused ran awayafter the stabbing and the witnesses 
Gonzalez and Osmena saw accused about 20 mimltes later at Osmena 1s house. 
He still had the knife with };lim and it had blood on it~ Witness Gonzalez 
asked accused if he used the knife on Sergeant Dyer,.and he replied, 
11 yes11 and "That he was afraid that he had killed him" /ftyeiJ (R 23-36). · 

Private .Dan E. Brown testified that on the night in question he saw 
Sergeant Dyer and the accused with his lady companions in Leona.is Bar. 
He heard no words between accused and Dyer. Dyer left first and then i;he 
accused and girls left. The accused· and the girls had overtaken Dyer 
11and then Griffin turns him around and hits him and I couldn't see 
vrhether there was a knife or not" (R. 12) •. Witness did not see Dyer hit 
accused at any time. Dyer fell back ,vith his hands up, then staggered 
back and collapsed near the door of the tavern with blood coming out of 
his nose and mouth. A bystander caught him and took him to the dispensary 
in a jeep (R 18). 

Captain Charles Vf. Jagoe, Commanding Officer of the 48th Criminal 
Investigation Division, testified in pertinent part, that at about 2200 
hours, 23 November 1947, he investigated the incident involving the 
decea~ed, Sergeant William Dyer, and that at about 2315 hours of the same 
date, the accused was apprehended and brought to the stockade office for 
interrogation. A. strong smell of. alcohol was detected on accused's 
breath. He was taken to the dispensary for a blood alcoholic test where, 
the test was made but no medical opinion rendered as to accused I s state 
of intoxication. The only opinion advanced by the medical officer was 
that the accused had been drinking. He based this opinion on the fact 
that there was an odor of alcohol on accused's breath. After duly 
advising accused of his rights against self-incrimination under the 
24th Article of War, Captain Jagoe asked accused if he ,cared to make a 
statement that could help clear up the case _under investigation. 11 The 
accused was only too willing to make a statement." A sworn statement 
was identified as the statement made and signed by the accused and was 
offered in evidence. The defense objected to the admission of accused's 
statement in evidence on the ground that the accused vras drunk at the 
time of its making and that there was an alcoholic-test taken of the 
man and it shows that he was drunk. The Law Member thereupon questioned 
Captain Jagoe and the follovring colloquy ensued: · 

11 L'M: Did you ask all of tnese question:;; of the accused? 

;nT: Yes, sir. I did. 
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llh Did he give coherent answers - talk in a sensible manner? 

WIT: Yes, sir. He spoke coherently - however, his·manner of 
. speech was far different from the normal Negro and it . 
would be very hard to detect, at the time how blurred his 
speech would be - he has a Negroid accent - however, he 

.had an overpowering odour of a cneap type 6f alcohol about 
him from his breath. In my past experience with this man, 
that conditi9n seemed to be normal. 

LM: In your opinion., would you say that he was drunk? 

WIT: I would not say he was drunk, but I would say he was 
slightly under the influence of intoxicating.beverage. 

LU: 'Would you state, again., what the Assistant Post Surgeon 
told you regarding his situation? 

A. I believe his name was McGregor - if he thought that the 
man was drunk - the doctor went to a rather involved discussion 

· as to how hard it was to actually state as to whether a person 
was actually intoxicated or not. He stated above all that he ' 
could not detect from seeing the man whether he was intoxicated 
or not - however,; as a result of the analysis., he could tell 
more, explaining to me., at the time., that even that, was not a 
sure system since a person., not used. to mu.ch drink, after a 
few drinks can show a fairly high alcoholic content and be 
absolutely dead drunk, .where a chronic alcoholic can have a 
high blood alcoholic content and still be fau-ly sober., stating 
at the time that it all depended on the constitution and the 
amount of resistance to alcohol that each individual had.n 
(R 38-40). 

Captain Michael A. Salomone; the Post Surgeon of Camp Angeles., was 
then called ~s a witness and with reference to an unpigned copy of the. 
blood alcoholic test report in question., (which was not adduced in 
evidence but l'lhich was identified by the witness) he testified as 
follows: 

·RQuestions by prosecution: 

* * * Q. I will show you this paper and ask you to identify it? 
A. This is a laboratory report of a blood specimen., showing 

2.3 miligrams per cc of.blood. 

Q. Is this the usual form to which they execute when a blood 
examination is called for? 

A. Yes., sir. · 
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Q. Would you consider that an official report if it were the 
original? · 

A. If it were signed by the laboratory officer. 

' Q. It would be an official report? 
A. Yes, sir. ' 

* * * Q. As a medical man, will you tell the court what physical effect 
would a percenta~e of 2.3 miligrams per cc in the blood of an 
individual have? ' 

A. I better clarify something - you cannot cormnit a man as drunk · 
on a laboratory report no matter how high it is for two reasons -
one is the fact that each one has a certain tolerance and a 
chronic alcoholic can have a high level and be in full possession 
of all his senses - whereas a person with a lovrer tolerance will 
tend to get intoxicated ,dth a not so very hif,h alcohol level -
and the second thing is the possibility of a technical error in 
the laborator:r - it· is a technical laboratory test and subject 
to the error of the individual. · 

Q. I will ask you·- if a person of 2.3 miligrams per cc of blood 
· was to be determined and taking away any possibility of error 
connnitted by the examining indiv'i.dual, would a man of ordinary 
normal life be physically effected by a finding of 2.3 mili
grams per cc of blood? 

A. Yes, sir. He would - he would'probably be intoxicated with 2.3 
miligrams per cc of blood - and I say, outside of the fact that 
we must take it, 2.3 miligrams per cc of blood is stated in the 
Laboratory Hanual of the United States Army as being a state of 
intoxication. 

* EXAMINATim BY 'i'HE COURT* Questions by members of the court. 

Q. If this report -were handed to you, would you say from look
ing at that blood test that the man was definitely drunk? 

A. No, sir.d (R 40-41) 

Accused's pre-trial statement was then admitted in evidence as 
Prosecution's Exhibit 6 (R 42). In this statement accused's r.ecital of 
the events transpiring prior to the alleged offense corroborates sub
stantially the testimony of Miss Gonzalez, Miss Osmena and Miss Beladad. 
But, with respect t, the incident of stabbing Sergeant Dyer, it states in 
pertinent part : 

"* i} * We left the place and walked across the boardwalk and 
then went down the road about 200 yards. Then the fellow that 
I had the argu_::ment with last night came up to us and hearing 
us speaking spanish said 1 Don 1t speak no more spanish'. He 
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then swung at me. I had a knife in my pocket, in the right 
hand side pocket, the same knife that you have just shov1ed 
me. I took the knife out and held it in my hand so when he· 
swung at me I stabbed at him and I believe I struck him in 
the arm up by the shoulder.*** I then took off to a friends 
house but nobody answered me so I went to my house. Hy wife 
was in the house next door and when she heard me in the house 
she came over to me and 'took me into Linda's house. I had 
the knife in my hand all the time. I went over to Linda's 
house and hid the knife under the floor near the wall • ..:- * ,~. 11 

Captain Jagoe further identified a knife as the knife found at 
the home of Miss Pearl Osmena on the night of the investigation of the 
:incident, ·and as the knife shovm to and identified'by the accused during 
his interrogation 11 as being the knife he struck Sereeant Dyer ·with. 11 

This weapon was admitted in evidence, over objection by the defense, 
as Prosecution's Exhibit No. 7 (R 42). 

' 
Yf.D. AGO Form 8-81 (report of laboratory examination of a knife) 

reciting, "Reddish stains on blade gave positive test for blood. Stains 
were too old for typing or cross-matching of cells," was admitted in 
evidence, without objection, as Prosecution's Exhibit 8 (R 43). 

b. For the Defense. 

Private First Class Melvin :McCoy corroborated the girls' testimony 
that the accused left the bar ahead of Dyer. The accused, after being 
advised of his rights, testified under oath that on Friday night (21 
November 1947) he handed a bottle to Sergeant Jyer and Dyer slapped him 
and kicked him against the counter and picl:ed him up by the collar; 
others pulled Dyer away from the accused; accused made no resistance' 
because his "toes were just touching the ground" and Dyer was 11 a little 
larger" than accused (R ,50). On 23 November 1947, accused, Linda, Perla, 
Catrena and Sergeant Doughty were sitt:i.ne in the corner of the ·bar drink
ing beer when Dyer came in. After a while Dyer told the accused 11 Don 1t 
look at me - look at your table"; accused.looked at his table all the 
time and he and the three women got up to go. They got outside in the 
middle of the road and the accused ·.ras talking with Linda when he heard 
Sergeant Dyer say "Don't speak that mess" or something like 11 '.r: 111 knock 
you down or break your neck" ; accused looked around and Dyer was walking 
up to him so he struck at D°'Jer and hit him and ran; when he got back to 
the house, Linda saw the knife in his hand and he put it under the edge 
of the floor; he hit :l'Jer because he was afraid; Dyer didn't strike him 
but came up from behind; he had been fixing light fixtures with the knife 
and was taking it home from his ~irl friend's house (R 51,.52). · On examina
tion by the court he testified (R ·.54): 
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When Sergeant Dyer approa.c:hed .you from the rear - w1?,en 
you first noticed him, did you make: any effort to run away? 

A. Yes, sir. I jumped behind Linda,. 

Q. And immediately stabbed him? 
A. He was hitting at me when I jumped behind her - I jumped · 

behind·her and 

Q. Did you attempt to run away - I mean before you hit hilll? 
A. He was across from me - I jumped behind her and hit at 

hilll and kept going. · 

Q.• Did you make any attempt to run away before striking him? 
A. Yes, sir. I jumped behind her. 

Q•. Was there anything on the road.to prevent you from running 
away? 

a. No, sir. I run - I crossed the fence over there when I 
was running." 

On further examination accused testified that Dyer had threatened 
him on the afternoon of 23 November 1947, but he did not see a weapon. 
in Dyer's possession (R 55). He did not mean to ld.11 Dyer (R 55). . 

4. The accused is charged and convicted of the murder of Sergeant 
17illiam Dyer in violation of Article of War 92. Murder is defined in 
the Manual for Courts-Hartial as the unlawful killing of a hwnan being 
with malice aforethought. "Unlawful" means without legal justification 
or excuse. "Malice aforethought" is a state of mind preceding or co
existing with the act by which death is caused, and among others, may 
involve an intention to cause the death of, or grievous bodily harm to 
the person (except when death is inflicted in the heat of sudden passion, 
caused by adequate provocation) or, with the kn01vledge that the act which 
causes death will probably cause the death of, or grievous bodily harm 
to the person killed, although such knowledge is accompanied by in
difference whether death or grievous bodily harm is caused or not or, by 
a wish that it may not be caused (Par l.48~, MCM, 1928). 

The evidence is undisputed that the accused killed Sergeant William 
Dyer at the time and place and in the manner alleged, without justifica
tion or excuse. This fact is amply established by the uncontradicted 
testilllony of four eye witnesses who observed the commission of the deadly 
assault by the accused upon the alleged victilll, as well as by the con-. 
fession and testimony of the accused. That the killing was accompanied 
with ma.lice aforethought, within the meaning of the foregoing definition, 
is reasonably inferable from all the circumstances surrounding the 
deliberate, brutal stabbing. It is manifest from the character of the 
weapon used, the vicious manner in which it was used, from the surreptitious 
manner in nhich accused carried and engaged the concealed dagger and his 
illogipal excuse for carrying it on a social occasion. Eoreover, malice 
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is presumed from the use of a deadly weapon (par ll2a., MCM, 1928). 
Al.though a knife nay not inherently be a deadly weapon. it becomes one 
when so used that it is likely to cause death or serious bodily injury 
(c:tir 223574, Rowe., 14 BR 35; CM 274678, Ellis, 47 BR 289; leers v. United 

· States., 164 Us"'J88, 4l L.Ed. 481). - · . :---: . 
" V • •• 

While malice aforethought may exist when the act is unprem~di~ted . 
(MCM, 1928., supra)., the. evidence supports an· inference that the accused' fi 
criminal ·act was premeditated. This might reasonably be inferred .from 
accused I s feeling o£ hatred toward the deceased as expressed by him on ' . · , 
several occasions and by his carrying a concealed weapon under c~ . 
stances pointing ·to preparation for the commission of a i'eloey. The 
evidence shows that two nights prior _to the alleged incident ac,_cused was 
involved in a disorder with the -vict1.ni. in connection with accµsed 1s appro-
priation of Dyer's coca cola. liter a_ mild sctii'fle between them accused 
expressed the retaliatory remark., "That's alright., I 1ll be seeing him 
sc;,me ,day. 11 Accused's hatred was further evidenced by his remark to oi:ie 
of his women companions just before the all.egad incident as Dyer app;-oached 
them when he told Linda that he did not want Sergeant Dyer to come with 
them and by his reproachful statement to Dyer made contemporaneously with 
the stabbing., to the effect.,· that it was none ot his (DyeI4s) business if ' 
he (accused) spoke to Linda in Spanish. Thus, the Board of Review con-'· 
eludes that all the basic elements of.the all.e~ed of.tense ~stedat the 
time of the comr.nission of the act; that all the essential elem3nts of the 
ofi'ense have been adequately established; and that the offense committed 
constitutes murder in violation of Article of liar 92. · 

The record of t~al il;ldicates that at the time of accused's appre- · 
hension and confession of guilt., which occurred within approtimately two 
hours after the- commission of the alleged act, he appeared.to have been 
drinking. Some evidence of a blo_od alcohol test was adduced to mow that 
at this time accused had about 2.3 miligrams of alcohol per cc- of blood 
and that normally such an alcohol content represents a state of intoxica
tion. However., the record conta'ins· evidence adduced from a.· competent _ 
medical officer that such a showing is not conclusive proof o.f. intoxica- · 
-tion since a state of intoxication depends, in greater degree; upon'the 
individual's physical tolerance to alcohol and upon the margin ot possible 
teclmical error in the laboratory test•. In the opinion of the apprehending 
officer and the medical officer who examined the blood alcohol report., the 
accused was not considered to be drunk. This opinion was based primarily · 

, on accused's reputation as a chronic alcoholic· and upon accused's acts 
and conduct: at the time of apprehension. While it may be conceded that 
accused had been drinking on the night in question and 'While his blood 

· test and the testimon;r of the apprehending officer indicate that some 
alcohol. was detected on his breath and in his system., no issue 0£ 
drunkenness was raised at the trial as a defense, nor was aey independent 
evidence of drunkenness adduced from any of the_ witnesses·to the_a.J.leged 

· 

. 

' · 
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',.act to establish such fact. It ,was only urged by counsel that due 
to the lack of sobriety of accused the confession was not voluntary 
and that therefore the conf~ssion was not admissible in evidence. 
Intoxication, in itself, excepting such a degree of intoxication as 

. would render him unconscious of what he was saying, is not sufficient 
to render a confession inadmissible. ·That fact goes only to its weight 
and is a matter·for the consideration of the court (CM 228891, Robnett, 
16 BR 363). In view of all the evidence before the court with respect 
to accused's conduct and behavior·· before.and after the offense, the 
marked absence of any evidence of drunkenness in the testimoey- of the · · 
eye witnesses to the µnlawful act and the ability of the accused to 
recount, with a corroborated degree of accuraqy, all events which trans
pired and surrounded his. actions, it is the opinion of the Board or , 
Review that the court was justified in its ruling on t~ admissibility 
o! accused's confession in evidence and that no error prejudicial. to 
accused I s rights 'mls committed. 

While there was some evidence of hatred, bitterness and resentment 
existing between the accused.and deceased, such evidence is not ~f such 
caliber, recognized by law, to constitute adequate provocation which would 
reduce the offense to one of the forms of manslaughter. (CM 248793, Beyer 
~.; 50 BR 42; CM 255438, Hurse, 50 BR 116). · ' • 

5. The accused is 34 years of age and enlisted ~t Camp Blanding, 
F.l,orida, on 17 April 1946. 

6. The court was legally constituted and had jurisdiction of the 
person and the offense. No eITors inju:t'iously affecting the substantial 

· right9 of the accused were committed. In the opinion of the Board of 
Review, the recor<;l of trial is legally sufficient to support the find- · 
ings of guilty and the sentence, and to warrant confirmation of the 
sentence·. A sentence of death or imprisonment for life is mandatory 
upon conviction of a violation of Article of War 92. 

, Judge Advocate 

, Judge Advocate 
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JAGH CM 329972 1st Ind 

JAGO, Department 
1

of the A.nay, Washington 25., n.c. · : 7 JUN 1948 

TO: The .Secretary of the Army. 

l. Pursuant to Executive Order No. 9556, da,ted 26 May 1945., there . 
are transmitted for your action the record of trial and the opinion'oi' .. 
the Board of Review in the case of Private Marcellus Griffin (RA 14088232), 
Company 11 A"., 97th Engineer General Service Battalion. 

- . 

2. Upon trial by general court-martial this soldier was found guilty 
of the murder of Sergeant William Dyer I in violation of Article or War 92. 
Evide]¥:e.of three previous convictions., two of which were by Sll.Ill!Daey' court
martial and one by· special court-martial, was introduced. He was sentenced 
to be hanged by the neck until dead., all members of the court present at 
the time the vote was taken concurring in the sentence. The reviewing,·· 
authority approved the sentence and forwarded the record of trial for 
action pursuant to Article of War 48•. In a letter dated 29 March 1948, 
addressed to The Judge Advocate General, ·and attached to the record of 
trial, the reviewing authority recommends that the sentence be colilllDlted 
to dishonorable discharge, total forfeitures and confinement at hard· labor.· 
for life. Also attached to the reco;rd of trial is a letter dated ll. · · · 
February 1948, addressed to the Conm.3-ndine General., Philrycom, APO 707., 
submitted by the accused~s defense counsel,-recommending cle~ncy. · 

3: I concur in ·the opinion of the ,Board of Review that the reco~ 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. I recommend that 
the sentence be confinned but since the homicide was the result of •bad · 
blood" based on quarrels and of provocative conduct on the part of. 
deceased., I recommend that the sentence.be commu.ted to dishonorable 
discharge., total forfeitures., and confinement at hard labor for twenty
years, that the· sentence as thus comm11ted be carried into execution and 
that a United States Penitentiary be designated as the place of coni'~ 
ment. · · 

4. Inclosed is a'draft of letter for your signature, transmitting 
the record to the-President for his action, and a form of Executive action 
designed to carry the foregoing recommendations into effect., should they
meet with your approval. 

3 Incls THOMAS H. GREEN . 
1 Record of·trial Major General' . 
2 Draft of letter The Judge Advocate General 

__.1..f.o:nn of Executive action 

( GCMO 129, 24 Jl.llle 1948). 
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(2.31)DEPA.RXMENr OF THB ARMY 
In the Office of The Judge Ad.vocate·General 

Washington 25, D. c. ' 

JAGK - CM 329973 
1.5 JUN 1948 

UNITED STATES ) TWELFI' II AIR FORCE 

v. Trial by G.C.M., convened at Biggs 
Field, Texas, 20 8lld.·21 January l 

First Lieutenant JEAN F. ) 1948. Dismissal and total for
JOLIN (0-2056606), 86th Bom ) feitures 
bardment Squadron, 47th Bom
bardment Group. Biggs Air ~ . 
Foroe Base, Texas · ) 

OPINION of the BOARD OF REVIEN 
SILVERS, ACKROYD and LANNING, Jtnge Advocates 

1. The record of trial in the case of the officer named above ha.a 
been examined. by the Board of Review and the Boe.rd submits this, ita 
opinion, to the Judge Advocate General • 

. 2. The accused wa.s tried upon the following charges and apecitica
tions 1 

CHARGE Ia Violation of the Ninety-sixth Article of War. 
I 

Specification la In that 1st Lieutenant Jean F. Jolin, 86th 
Bombardment Squadron, 47th Bombardment Group (Light) NA., 
did, on or about 6 September 1947, wrongfully and unl&1r
fully operate a motor vehicle upon the publio streets of' 
El Paso, Texas, at an excessive rate of' speedJ to-witJ 
75 miles per hour•· 

Specification 2a In that lat Lieutenanp _Jean F. Jolin,. . 
•••; did, on or about l Ootober 1947 at El Paso, Texu, 
unlawfully operate a motor vehicle upon the publio 1treeta 
of El Paso, Texas, whHe under the inf'luenoe .:or intoxioating 
liquor. 

ADDITIONAL CHARGES 

CHARGE Ia Violation of the 96th Artiole of' Wa.r. 

Specification h In that First Lieutenant Jean F. Jolin, 
•••, having received a lawful oomma.nd f'rom Major Lawaon 

. Clary, Jr., his superior o:f'fioer, not to oper-.te aey- motor 
vehicle on Biggs Field until so permitted by orders f'rom 
Headquarters, 47th Bombardment Wing, Light, Biggs Field, 
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did at Biggs Field, on or about 15 November 1947, wilfully 
disobey the same. 

Speoification 21 In that First Lieutenant Jean F. Jolin, 
•••, did, on or about 15 November 1947 at Biggs Field, 
Texas, wrongfully operate a motor vehicle on Biggs Field, 
Texas, while under the inf'luenoe. ot intoxicating liquor. 

CHARGE II1 Violation.of the 95th Artiole of War. 

Speoifioationa In that First Lieutenant Jean F. Jolin, 
•••, did, at Biggs Field, on or about 16 November 1947, 
with intent to deceive 1ST LT JOSEPH~. BRADLEY, Provost 
Marshal at Biggs Field, officially state to the said 1ST 

· LT JOSEPH H. BRADLEY, that he (lSt LT JEAN F. JOLIN) was 
not driving a 1946 Buick sedanetta, Missouri state license 
754-924 on Biggs Field on or about 15 November 1947, which 
statement was known by the said 1ST LT JEAN F. JOLIN to be 
untrue in that he was in tact driving a 1946 Buick eedanetta, 
Missouri state 'license 754-924 on Biggs Field on or about 
15 November 1947. 

He pleaded not guilty to and was found guilty of all charges and speci
f'ications. No evidence of any previous conviction was introduced. He 
was sentenced to be dismissed the service and to forfeit all pay and 
allCIW'anoes due or to become due. The rn:iewing authority approved the 
sentence and forwarded the record of trial for action under .Article of 
War 48. 

3. The Board of Revin adopts the statement; of the evidenoe and le.Jr 
contained in the Twelfth Air Force Sta.ft Judge Advocate' s review except 
as hereinafter noted. · 

4. With respect to the findings ot guilty of Specification 1, Charge 
I (Add'l Charges) the evidence shows that although the· aooused, in a.n 
effort to return his guest to her home on the evening of 15 November 194'1 
aIJd while somewhat· intoxicated did operate his motor vehicle a short dis
tance on the Biggs Field reservation, in violation of Major Clary's order, 
the oircum.stanoes do not indicate suoh a deliberate defiance ot military 
a.uthority as is generally embodied in the phrase "will.fully disobey the
,a.me• (CM 2233_36, Wills, 49 BR 195, 198). The evidence however doea 
support a .finding thataccused tailed to obey the order in violation of' 
Article of War 96. 

With reference to the findings of guilty of Charge II (Add'l Charges) 
and its specification, the statement me.de by the accused to the provost 
marshal. "Why should I take the test when I was not driving the automobile?" 
although tending to deceive inasmuch a..s he had. been driving the automobile,·. 
was TOluntt.rily retraqted by the· accused a short time thereafter and under 
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.more sober oiroumsta.noes. It 11 obvious that such behavior would not tend 
to enhance the integrity of hia of'tioial utterances but we. cannot say that 
the statement in que'stion. considered in the' light of all the oiroU111Btanoee. 
was such an impeachment of accused's p_ersona.l honor as to indelibly compro
mise his character and position a~ an officer. The evidence in this respect 
is legally sufficient to support a finding of guilty of the speoilica.Uon 

·in violation of Article of War 96. 

5. Records of the Department of the J.:nrw show that the accused,ia 
23 yea.rs of age and. umne.rried. He completed high school.and enlisted 
in the Air Corps a.a a private on 17 February 1943. IIis efficiency rat
ings a.re "Excellent. n On 20· May 1944. after completing pre-flight and . 
advanced cours·es in navigation he wa.s appointed second lieute:oant. Air 
Corps• AUS. He completed 15 combat missions (100 hours) over enemy 
territory in the European Theater. On 13 October 1944,· he served a.s 
crew member. of a B-24 (Libera.tor) bomber which departed from 'a ba.ae in 
Italy on a bombardment 'mission over Ea.stern Germacy-. 'After completing 
its run, over the target the bomber sustained damage froJ11, enemy tiz:e allfl 
descended in fla.mea •. The acoused,·together with other :inembers of ti,.e er..-,. 
pa.re.chuted to land "lllher~ he was held a prisoner of wa.r until 29 April 1940.• 
He has b,een a.warded the Air Medal and Purple Heart. 'i: 

6. The court was legally comtituted and had 'jurisdiction over 1;he 
person a.nd of the offemes. Except as noted, no errors injuriously· at'
fecting the substantial rights of the accused were committed during tho 
trial. The· Boa.rd of Review is of the opinion that the record of trial: 
ii legally sufficient to support only so much of the findings of g'2ilty · 
of Specification 1, Charge I (Ad.d'l Charges) ·a.& involves a finding ~hat 
at the time and place and under the circumstances alleged the accused·· 
failed to obey the described oomm.a.nd of his superior officerJ lega.117: 
.sufficient to support only so much of the findings of guilty of Charge 
11 (Ad.d'l Charges) and its specification a.s involves a. finding of guilty 
of the specification in violation of Article of Wa.r 96; legally sufficient 
to support the sentence and to we.rra.nt confirmation thereof. Dismissal 
is authorized upon a conviction of a violati~n of Article of Wa.r.96. 

~A~ge Advooato 

Y:,,fW_a ~.·Judge Advooat• 

L£7~7 Judge AdTOoate 
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JAGK - CX 329973 lat Iad 

JAIJO,. Dept. of the Arrq, Washington 25, D. C. 28 JUN 
'• 
1948 '. 

TO: The Secret.&17 of the J.rq 

1. Pursuant to heeutin Order No.· 9556, dated Jli1' 26, 1945, taeN 
are transmitted herellith for y-ov action the re cord or trial a:l the 
opi.Jlioa of t,he Board or Review h tae ease of· First Lieute:n.u.t Jen 
F. Jolill. (0-2056606), 86th Bombardme11.t Squadron, 47th Bombard:aeJLt Groli.p, 
Biggs Air Force Base, Texas. 

2. Upon trial.by general court-martial this officer was f'oad 
guilty- of wrong:t~ aad unlaw:tul,lJ' operathg a moter Tehicle upoa tat 
streets or ll Paso, Texas, at.an excessiTe rate ot speed, to-wit,- 75 
mile13 per hour, and of operating a :motor vehicle upon such street.a n1le 
tmder the influence of intoxicating liquor in Tiolatioa of tbe 96th 
.A.rticle'of War (Chg I, Specs.land 2); of' 111.llfullJ" disobeyiJlg a lnh1 
order of his superior officer to :aot operate a-q motor Tehicle ea Biggs, 
Field until permitted by further orders and of wrong~ operating a 
motor vehicle on Biggs Field while intoxicated also in Tiolatio• or tae 
96th Article or War (Add'l Chg I, Specs l ud 2); and of making a :tai.e _ 
official statement to First Lieutenut Joseph H. Bradley, Provost 
Marshal, Biggs Field, Texas, in violation of Article of War 95 (.Add'l . 
Chg n and ita Spec.). He was sentenced to be dismissed the serrlce u4 
to forfeit all -pa:y- u.d allommces due or to become due. The rniewi.Jl& · 
authority- approved the sentence and .forwarded the record of trial fr,r 
action uder Article 0£ War 48. 

3. ,6. 'sumnary of the eviduce ma.-,- be folmd in tile re-view or· tu 
Twelfth Air Force Judge Advocate 1 which has been adopted 1:a ta• acooa-

, pu;fing opinion of the Board of Review as a statemeJLt of tae ertdaoe. 
ad the law in the case witA the following exceptioas. Tile Board et 
Review is of the opinion th&t the record of trial is lega~ ~ficim 
to support ~ so much of the. findings of guilty- of SpecificatiOJL l, · 
Charge I (.A.dd 11 Charges), as :!,nvolvas a "finding that at the tiae ad. 
place and under the circUlll8tancea · alleged the accuaed rai,lsd to o'ber tae . 
described command of his supe;-ior officer; legaU,.. suf'f:lci.H:t; to s11.1pff\· 
only' so mu.ch or the findings· of guilty- of Charge ll· (.Add'l Chargea) ad 
·its specificati011 as involves a finding of guilty of the specitieatio:a 
ill violatio:a of Article of War 96; legal]3 sufficient to s11pport tu 
s'entence, and to warrant confirmation thereof•. I concur in that opi.Bioa., 

_ In the ear:cy- moming ot 6 September 1947, Radio Patrolae• Jamea 11. 
Parks m1d V. D. Hardin of the El PHo, Texas, pol,ice department, while 
cruising 1n the eastern suburbs of the cit,r observed a black ~uck · 
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·automc,bile travelling at a high rate of speed. "They- followed the Tehicle 
9n several streets as it trav4;1lled in the general direction or WilliaJll 
Beaumont General Hospital and "clocked" its speed.which they- determilaed 
to be between 75 and 78 miles per hour. When the police officers . · 
brought.the speeding Buick to a halt they- found that the accused was the 
driver thereof'. They- took him in custodi}r and after a hearing beton 
civil authorities the accused paid a fine of $100 to the Ci't7 of :n Paso. 
On l October 1947 the aforementioned police·o.f.ficers again arrested the 
accused 'ffllen they observed .the Buick automobile he -was driving to be 
"swaying over the road" near the D;rer Street Unclerpass in Kl Paso. The;r 
took him1 to the police headquarters where they- caused a laboratory test 
to be made of specimen~ of his urine. The test revealed ".365 milligrams 
per 100 cubic centimeters of alcohol -in his urine" which is considend b,
t.he ,medical authorities as the "1tuper" stage of intoxication with 
"marked decrease in response to stimuli., muscular incoordination, ap
proaching para'.qsis." For this offense the accused, after a hearing 'b7 
civil authorities, was fined $50 and costs ;mich he paid. On 15 October 
194,71 Major Lawson Clary, Jr • ., accused's comnanding of.ticer,issued a 
1'1'1tten order to the accused fo.roidding him to operate a motor vehicle on . 
Biggs Field., Texas., until so pinnitted by further orders.· The accused 
acknowledged receipt of the order by indorsement thereon. On the eve,n-
ing of 15 November 1947, the accused attended a party at the Otticers 
Club, Biggs Field. He became intoxicated and in this condition proceeded 
to drive his car in order to take his lady .friend t9 her home. Near the 
gate of the field the car struck an enlisted soldier, also sholl?l to have 
been in an intoxicated condition. The soldier suffered onzy minor 
injuries. · The accused was taken into custody by military authorities. He 
had a distinct odor o.f alcohol on his breath and a blood alcohol test made 
at the s'tation hospital showed a level o.f 111~9 milligrams per cc." The 
medical and other testimony tended to show that the accused was "mildl.7 
intoxicated". While be -was being given the. alcohol blood -test the accused 
protested to Lieutenant Bradley., the ·provost marshal., saying, "Wh;r should 
I take the test when I was not driving the automobile." Sho~ there-· 
after., and 'ffllile sober the accused voluntariq stated to Lieutenan'\ Bradley
that he was driving the autanobile on the occasion in question. The ao
cused elected to remain silent at the trial. Evidence introduced on his 
behalf' tended to show that he bad a good reputation as~ officer and 
·gentleman. · · 

4. Records of the Departmmt of the Arrq sh,o,r that the- accused 1a 
2.3 years of age and Ulllllarried. He completed high school and enlisted in 
the Air Corps as a private on 17 February 1943. His efficiency ratings 
are "Excellent.• .On 20 May 1944, after completing pre-night and advanced 
courses in navigation he was appointed second lieutenant, Air Co11>s, Am. 
He completed 15 combat missions (100 hours)· over eneiq teITitory' in the 
European theater. On 13 October 1944, he served as crew member ot a B-24 
(Liberator) bomber which departed from a base in I~ on a bombardment 
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mission over Eastern Germany. After completing its run onr the target, 
the bomber sustained damag~ _from enemy tire and descended in flames • 

. The. accused, together 1dth other members of the ere,r parachuted to lnd 
and he was held a prisoner of war until 29 April 1945. He has bee 
awarded the Air.Medal and Purple Heart. 

5. Attached to the record of trial is a letter to the appoillting 
authority signed by- the president and one other member of the court 
re~ommending clemeney • 

. 6. I recommend that o~ so au.ch of the .findings ot guilt,' of 
Specification 1., Charge I (.ldd•l Charges),, as involns a tindini t.bat at 
the time and place and ader the eirCllJIStances alleged the accued failed . 
to obey the describe~ c0Jlll81ld of.his su~rior officer., ·that-~ ao·auok 
or the findings ot guilt,' ot Charge II (Add11 Clu.rges) aild ita 1peaifica
tion be. approved as involves a findhg of guilty' or the 1pecificatio:a 1a . 
violation of .Article of War. 96; that tbe ae:a:tace be con!irmd .'but in rl.ff' 
of the accused's creditable record., including lli• aem.ce 1n combat, ad 

· all the circumstances of the case., I turther recOJlllll8n.d ti.at tile 1ntaoe 
be 0011111.uted to dismissal., a reprimand and forfeiture ot 1100 ptq :pe1' 
moath for six llOllths; and th.at the seateace •• tau·aodified be carried 
iltto execution but that executio• of the di8lli.ssal be supelldecl. 

· 7. Inclosed is a form of action designed to carrr 1nto effect tile 
foregoing recODnendation shonld it aeet nt.a·your appronl. , 

'-:'l'lfflJIIIS'H~ G.RIEH 
Major Ge:ural 

2 Incl.a . Tile Judge .Advocate Oe:ural 
1. :Record of Trial 
2. Fom of actio• 



(237) 

DEP.ARTLIENT OF TEE .A.RMI 
In the Office of' The Judge Advocate General 

Washington 25, D. C. 

JAGN-CM .3300~ 

UNITED STATES ) UNITED STATES OONSTABULARY 

Te 
) 
) 
) 

Trial by a.c.M., convened at 
Heidelberg, Germany, 15 and 17 

Private FRANK J. STOKES ) December 1947. Dishonorable 
(152328.35), .388th Transpor
tation Truck Com~. 

) 
) 

discharge am confinement for 
three (.3) years. Disciplinary 

) Barracks. 

HOIDING by the BOARD OF REVIEJI' 
JOHNSON, WEED and SPRING3TON, Judge Advocates 

1. The record of trial in the case 0£ the soldier named abon 
bas been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specil'i
cation: 

CHARGE: Violation of the 92m Article of War. 

Specification: In that Private Frank J. Stokes, 388th Trans
portation Truck Company, did, at Mannheim-Wald.ho!, 
Germany, on or about 13 September 1947, ld.th malice 
aforethought, will1'ully., deliberately., feloniously, 

"'unlawf'ul.ly and with premeditation kill one German 
civilian., Fam:iy Ackermann, a human being by shooting 
her with a pistol, Belgian Automatic., Serial Number 
40535. 

Accused pleaded not guilty to the Charge and Specification. He was touod 
guilty of' the Specification "except the words 'with malice aforethought., 
lr.i.llful.l.y., deliberately, .feloniously., unlawfully and with premeditation' 
and the words •Belgian Automatic, Serial Number 40535,' substituting 
therefor the words 1unlawi'ully. 1 Of the excepted words, NOT GUILTY; 
0£ the substituted word, GUILTY.,• and ot the Charge •NOT GUILTY but 
GUILTY of violation of the 93d Article of War.• Evidence o! £our 

http:unlawf'ul.ly
http:Mannheim-Wald.ho
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previous convictions was introduced~ He was sentenced to be dis:i,.onorabl.1' 
discharged the service, to !orf'eit all pay and allowances due or to be
come due, and to be confined at hard labor f'or three years. The re
viewing author.l.ty approved the sentence, designated the Branch, United 
States Discipl.inary- Barracks, Fort Hancock, New Jersey, or elsewhere as 
the Secretary o! the Arar,- may direct, as the place of' confinement and. 
forwarded the record of' trial tor action under Article of War 50!• 

3. In view of' the disposition which the Board is recpired to make 
of' this case it is unnecessary to review the el'idance other than to 
show the following proceedings: 

•.PRESIIEl{r: For purposes of clarification, I u going to 
restate the question. 

Q .lpproxLmately how long after the shot was fired was :Mrs. 
Ackermann put in the ambulance? 

A Ten or fifteen minutes • 

. Q At tbat time, was Frank Stokes still present in tm house? 
A No. 

Q J.t what time after the shooting did be leave the scene? 
A He left when I was at the telephone,; he did not come back. 

Q Did :Mrs A.ckermann's actions indicate that Frank Stokes 
was an intruder in her house or did her actions indicate 
he was a regular visitor, or at least, known to Mrs. 
Ackermann? Did he act like an intruder in her house? 

A I cannot say that. 

Q I insist that the "Iii tness will give me an answer,; she 
was present in the room. Were Mrs Ackermann' s actions 
such as to indicate that this man was a stranger to her 
or wall known to her? · 

A I cannot say that. I only know that they didn't know 
each other before. They were talking together in a 
.f'riendly way and .there were no arguments. 

Q They were talking together in a friendly wa;r? (To in
terpreter) Repeat the question and ask her i.f' that is 
correct, that the whole atmosphere was a friendly atmos-
phere? · 

A Yes, there was no anger. 

Q You stated already in your testimony that someone came to 
the window; who came to the wimow? 

2 
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A A soldier - a colored soldier - I believe a i"riend, 
a comrade, of him. 

Q And what happened? 
A They were talking together and Frank then went to the 

door and got the pistol and held it high up in the air 
and then the other one left. 

Q Were his gestures menacing? Toward tha person at the 
wirxlow, I mean. . 

.l I can't say that. I couldn't say whether they were 
menacing. 

Q Did the person at the 111:rdow attempt to insult Frank 
Stokes? 

A I don't think so, but I d:>n't understand English• 
.. 

Q You can tell veey well £rem people's manner whether 
their actions are hostile or friendly, or eomewhere 
between hostile and .f'rien~. Answer my question. 

A He came to the window and they talked together and 
then Frank got the pistol and held it high up 1n the 
air and then the other one ran my. 

Q Fantastic& I will repeat my question. Tas the atmosphere 
between Frank Stokes and the man at the window hostile 
or friendly, or somewhere betwe&n hostility and friendship? 

A I cannot say that. Thay didn't seem to be hostile - nor 
friendly - I don't kno,r. 

Q A man goes to a windovr, pulls a gun, and makes another 
man run away .from the window and yet the action is not 
hostile? 

DEFENSE: I object. I believe the president is assuming 
facts not in eVi.dence. 

LA."Y mtBER: I am going to have to sustain the objection. 
Apparently the president is trying to get what she actually 
saw and interred from the act.ion but she is either unable 
to understand the question or she just doesn't know • . . 

FROSECUITON: May it please the court, the prosecution 
feels that the witness has already stated that Frank 
Stokes held the pistol in the air and ,the man ran nay. 
She doesn't know - she has stated she doesn't know -
whether he was threatened-or not, due to the tact that 
she doesn't understand the English language to that ex
tant·. 

3 
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The law member then made an off-the-record state
ment. 

DEFENSE: I object to that stateioont by tha law mem
ber. I request that all this be included in· the record., 
sir" (R. 14, 15). 

The record does not contain further reference to the off the 
record statement. 

In response to a request from The Judge Advocate General., 
that in order to insure the record of trial contains a .full and cor
rect statement of what occurred a certificate of correction be obtained., 
the reviewing authority advised that a certificate of correction dis
closing the contents of the off the record statement made by the law 
member could not be supplied since the court reporter records do not 
contain the matter objected to by the defense., the law member is in 
the United States on emergency leave., and the defense counsel does 
not recall what statement was made by the law member to 'Which defense 
counsel objected. 

4. Article of War 33 provides in part., "Each general co.i.rt
martial shall keep a separate record of its proceedings in the trial 
of each case brought before it. 11 

Respecting the contents of the record of trial it "will 
set forth a complete history of the proceedings had in open court in 
a case" (par. 85laJ MCM., 1928). 

Upon appellate review the accused is entitled to have his 
case considered precisely- as defined in the cited provisions of the 
Articles of War and the Manual. Without a complete history of the 
proceedings had in open court the statutory review afforded under 
Article of War 50½ may not be accomplished. Denial of this right 
of review., without fault on his part., is erron injuriously affecting 
the substantial' rights of the accused., incapable of being cured by 
the remedial provisions of .Article of War 37!" In similar situations 
the Board of Review has held that the omission of an in'{)ortant por
tion of the record is fatal (CM 328619., Horton (1948); CM 2Z7459., 
Wicklund., 15 BR 303; CM 192451., Haj(k; CM 156085., ~; CM 1560841 
~). State courts have so held ~ v. Mccarver., 20 s.w. (Mo.) 
1058). In the instant case it is impossible to detennine whether or 
not the stc:tement of the law member., made in open court during the 
course of the trial., was of such injurious nature or of such im
portance as to constitute prejudicial ettor. Under these conditions 
it is not possible to afford the accused the fair statutory review 

4 
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ot his case required by Article of War 50½, and the findings and 
sentence must be disapproved. 

5. For the reasons stated the Board o:t Review holds the re
cord o! trial legally insufficient to support the findings o! guilty 
a.Dd the sentence. 

_____________, Judge Advocate, 

d~ rJ.. ~ , Judge Advocate 

Jif~c,...-,4, ~~ , Judge Advocate 
0 

s 
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JAGN-CY 330028 1st Im (': , '. · 
JAOO, Dept. of the Army, Washington 25, D. C. 

I 

TO: Commanding General, United States Constabulary, APO 46, 
c/o Postmaster., New York, N. Y. 

1. In the case or Private Frank J. Stokes (15232835)., 388th 
Transportation Truck Company., I concur in the foregoing holding 
by the Board of Review and recommend that the findings or guilty 
and the senten:e be vacated. 

2. When copies of the published order in this case are tor
warded t.o this office they should be accompanied by- the .tore~ing 
holding and this indorsament. For convenience or referen:e and to 
facilitate attaching copies or the published order t.o the record in 
this case., please place the file number ot the record 1n 'brackets. 
at the eIXi or the published order, as follows: 

(CM 3:,0028). 

1 Incl HUBERT D. Hoovm 
Record or trial Brigadier General., United States Army 

Acting The Judge Advocate General 



DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General (243)

Washington 25, D. C. 

11 MAY 1948 

JAGQ - CM 330036 

UNITED STATES ) V/RIGHT-PATTERSON AIR FORCE BASE 

v. 
) 

~ Trial by G.c.u., convened at 
Dayton, Ohio, 26 March. 1948. 

Private ROBERT L. HOOD (Af 
35407245), 2320th Engineer 
Aviation Company, Marianas 
Air Materiel Area (Provision
al), APO 264, c/o Post
master, San Francisco, 

' 

) 
)
) 
} 
) 
) 

Dishonorable discharge (sus
pended) and confinement for 
eighteen (18) months. United 
States Disciplinary Barracks. 

California, attached Squadron
R, 4000th Air Force Base Unit. 

) 
) 

OPJNION of the BOARD OF REVIEW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined in the Office of The Judge Advocate General and there. found 
lega~ insufficient to support the findings and sentence. The record of 
trial has now been examined by the Board of Review and the Board submi ta 
this, i~ opinion, to The Ju:ige Advocate General. 

2. ·The accused was tried upon the following Charge and Specifica-
tiona · · 

CHARGE: Violation of the 58th Article of Viar. 

Specification: In -that Corporal Robert L. Hood,. 2320:bh Engi
neer Aviation Compaey,·Marianas Air Materiel Arsa 
(PI:ovisional), attached Squadron R, 4000th Air Force Base 
Url.t, did, at :Marianas Air Materiel Area (Provis'ional), 
A.Po 264, c/o Postmaster, San Francisco, Calif'ornia, on or 
about 26 -July 1947 desert the service of the United 
States and did remam absent in desertion until he -ns 
apprehended at Springfield, Ohio, on or about 2 January 
1948. 

He pleaded guilty to the specif'ication "except the words 1desert• and. •in 
desertion•, substituting therefor respectively the words 'absent hi:uelt 
without leave .tromr and 'without. leave••., of the substituted 1r0rds guilt,' 
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and not guilty to the Charge but guilty of a violation of the 61st A:r
ticle of War. He was found guilty of the Charge and Specification. 
No evidence of previous convictions was introduced. He was sentenced 
to be dishonorably discharg'9d the service, to forfeit all pay and allow
Mees due or to become due and to be ccnfined at hard labor at such 
place as the reviewing a~thority might direct for eighteen months. The 
reviewing authority approved the sentence, ordered it executed but sus
pended that portion thereof adjudging dishonorable discharge until the 
soldier's release from confinement and designated the Branch, United 
States Disciplinary Ba?Tacks, New Cumberland, Pennsylvania, or elsewhere 
as the Secretary of the A:rmy might direct, as the place of confinement. 
The result of the trial was promulgated in Qeneral Court-Martial Orders 
No. 6, Headquarters Wright-Patterson Air Force Base, Dayton, Ohio, 
dated 9 April 1948. 

3. As the Board of Review is of the opinion, for the reasons herein
after stated, that the court-martial which tried accused was without 
jurisdiction the evidence need not be summarized. 

4. The general court-martial in ·the instant case was appointed by 
the Commanding Officer, Wright-Patterson Air Force Base, Dayton, Ohio, 
by paragraph 7, Special Orders No. 47, dated 9 March 1948. 1'he same au
thority executed the action sheet approving the sentence. 

The question presented for determination by the Board of Review is 
'Whether the Commanding Officer, Wright-Patterson Air Force Base was em
powered pursuant to Article of ·ear 8 to appoint general courts-martial. 
The answer to this question requires consideration of certain general 
orders of various commands issued subsequent to 6 December 1945. 

Army Air Forces Technical Base was established by General Orders No. 
73, Headquarters Air Technical Service Command, dated 6 December 1945, 
which provides in pertinent part as follows: 

"III - l. Effective 15 Dec 1945 the 
.ARMY AIR FORCES TECHNICAL BASE 

DAYTON, OHIO 
is established, comprising the following-named 
installations: 

a. Wright Field, Dayton, Ohio 
b. Patterson Field, Ohio 
c. Clinton County Army Air Field, 

Wilmington; Ohio · 
d. Dayton J,,xmy- Air Field, 

Vandalia, Ohio 

2 
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and such other installations as ma.:,- hereafter be 
assigned.a 

. "2. All base 'units and activities situated 
on said installations are' placed tmder the command 
jurisdiction ot the Commanding General., Arrey Air 
Forces Techniqal Base With the ex99pt1on ot 4020th 
W Base tllit (Hq .A.'l'SC) and those activities under 
the direct jurisdiction of Hq ATSC.• 

11,3. On~ such orgaiizations Will' be maintained 
:for the individual component installations as ma.y be 
necessary for the successful accomplishment of their 
respective missions and for compliance with appro
priate WI>., A.AF and ATSC directives." 

The Commanding Officer., .Amy Air Forces Technical Base was granted au
thorit.r to appoint general courts-martial by Section I., War Department 
General Orders No. 5., 10 Januaiy 1946. Thereafter, in March 1946, • · 
.Clinton County' Army Air Field., Wilmington, Ohio., and Dayton Arsrq Air 
Field, Vandalia, Ohio (t1r0 of the four original installati.ons comprising 
Jrriry- Air Forces Teclmical Base), ware withdral'IIl from that command by 
competent orders aid tor reasons which are not pertinent to the question 
here involved. 

Army Air Forces Teclmical Base., Dayton, Ohio, was redesignated on 
9 December 1947, as Air Force Technical.Base, Dayton, Ohio, pursuant to 
authority' of the Department of the _A.n,q Circular No. 45 dated l4 November 
194"1. Thereafter., Department of the Air Force General Orders No. 2, dated 
13 January 1948, merged into a single installation Wright Field am 
Patterson Field, the pertinent part of which order reads as tollO'WB a 

. 8 The Air Force installations located at Dayton., Ohio., 
designated as Wright Field and Patterson Field are 
merged into a single installation redesignated as 
Wright-Patterson Air Force Base (in honor of tl1e 
Wright Brothers and in honor of 1st Lieutenant Frank 
Stuart Patterson).n 

Subsequent~1 on 9 February 1948, purporte~ pursuant to the authority 
of the above Departmental order., :General Orders No. 9, Headquarters Air 
Materiel Command (a major comnand under the Department of the .Air Force) 
was issued in the following :fomz 



"The Air Force installations located at Dayton, 
Ohio., designated as Wright Field and Patterson Field, 
which nre established by General Orders Number 73, 
ATSC, 6 December 1945, as Air force Technical Base, 
are :redesignated Wright-Patterson Air Force Base by 
authority of General Orders Number 2, Headquarters 
USAF, l3Jan"WL171948. 91 

The sole question for detennination is the effect of the general 
orders set forth above. It such 'orders constituted merely a redesigna
tion ot ".A:rrq Air .Forces Technical Base• (the only comnand involved au
thorized to appoint general courts-martial) as "Wright-Patterson Air 
Force Base• then it is evident that a mere change in the name of the com
mand did not destroy. or rescind such authoriv. If, ho118ver, the et.feet 
ot such general orders was to merge only two of the four installations 
whiah originally' comprised the command of Arrey Air Forces Technical Base 
and redesignate that "merged comniand" as "Wright-Patterson Air Force 
Base• then it is likewise apparent that this "merged command• would not 
have authority to appoint general courts-martial as neither of the in
stallations involved in the merger had ever been authorized such au
thority. The answer to this question is of course 'one involving the 
proper interpretation of the pertinent general orders and the Board ot 
Review is cognizant that where an ambiguity exists aey reasonable in-

. ferences in favor ot regularity should be presumed (CM 234711, Sandlin, 
21 BR ]31). . . · · 

It is undisputed that at the time the grant of general court-
martial jurisdiction was made to Army Air Forces Technical. Basa that 
canm.and ns comprised of tour installations., no one of which was author
ized to appoint general courts-martial~ Therefore., when Department of the 
.Air Force issued General Orders No•. 2, dated l3 January 1948, merging 
"into a single installation", two of those tour installations., viz., Wright 
Field am Patterson Field and redesignating the •merged conmand" as , 
"Wright-Patterson .Air Force Base" the commanding officer of the latter . 
co:amand had no greater authorit;r in this .respect then did the commands of 
Wright Field or Patterson Field prior.to the merger and redesignation. 
Consequently., if any or the above orders actually had the effect of re-
designating .Air Force Technical Base (rormer'.cy Army Air Forces 
Technical. Base) as "Wright-Patterson Air Force Base" it must of·necessiv 
be Air Materiel Command General Orders No. 9, dated 9 February 1948., as 
that is the only order in llhic:h that comnand is mentioned. The pertinent 
part of that order, however, states that the ".Air Force installations * * * 
designated u Wright Field and Patterson Field, which lll3re established * * * 
as .Air Force Technical Base, !r§. redesignated Wright-Patterson .Air Force 
Base by; authorit;r ot General Orders Number 2,- Headquarters USAF, 13 Jap.uar:y; 

4 
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!2(&. • (Underscoring supplied). It is dit.ficult to understand the nec
essity for the·is•uance ot Air Materiel Co:mnand General Orders No. 9 
1n view of prior Department· of the Air Force General Orders No. 21 as · 

. the on~ authority for the Air :Materiel Command order is the prior order 
of the Depart.:nent of the Air Force aid it is ao stated in the· last phrase 
of the Air .Materiel COlllil&lld order. Hence, as the order of the Depart
ment of tbs Air' Force created tae merger of Wright Field and Patterson 
Field and redesignated the merged command as "Wrightr-Patterson Air Force 
Basa• nthout azrr mention of or reference to •Air Force Technical Base• 
(tbe comand which had gan.eral coa.rtr-martial jurisdiction) it cannot be 
logical~ contended that the reference to "Air Force Teelmical Base• 
1n the order of the Air Materiel Coanand could have the effect of 
redesignating .Air Force Technical Base as •Wright-Patterson A-Lr Force 
Base• 'When the ~ authority for the Air Materiel Comm.and order, as 
express~ stated therein, was •General Orders Number 21 Headquarters 
USAF, lJ January 1948". · To hold otherwise ·wuld violate the well 
established legal principle that an act done "pursuant• to a grant of m
thorit;r cannot be valid if it exceeded the authorit;r of the original 
grant of power. Further, even assuming the reference to Air Force 
Tecbnical Base in the Materiel Comund o~r is authorized it would be 
necessar,y to read the word •are• as •111• in order to interpret the lan
guage of that order to mean that the Air Force Technical Base was re-· 
designated as Wrightr-Patterson Air Force Base, rather than Wright Field 
and Patterson Field being so redesignated. 

The Board of Review is aware of the fact that the C9DJ!land1ng Officer 
of Air Force Technical Base might al.so be the commanding officer of other 
installations or conmands such as Wright or Patterson Fields but such is 
of no consequence in- view ot the nll established fact that the grant of 
authority to appoint courts-martial is Qde to a nposition• or •commandn 
and is not •personal• to aey particular individual. , 

In Tin of the above, the Board. ot Review is constrained to hold 
that the general orders had the effect of redesigna.ting ·the installations 
of Wright Field and Patterson Field as Wrightr-Patterson Air Force Base, 
rather than effecting the redesignation of !rm:, Air Force Technical 
Base as tr'Wrightr-Patterson Air Force Base•. Consequently, 1t mst follow 
that the Comnanding Officer of Wright-Patterson Air Force Base did not 
possess the authoritr to appoint a general court-martial for·the trial 

, of accused am that the court so appointed was w:Lthout jurisdiction to 
try or sentence him. 

5 
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In Cl( 3.30039., Williams, 6 May- 1948, the Board ot Rn:Lew decided · 
this precise question and reached the conclusion that the general ordera 
abcmJ referred to did not have the ei'teot ot n•ting general courte
martial jurisdiction 1n •Wright-Patterson ilr Force Bue•. 

. s. For the reuons stated., the Board ot Revi• 1a ot tblt opinion 
that the record of trial is leg~ inautticient to 9Upport the .f:1ndinga 
ot guilt,7 and the sentence. 

~---.,~,.,--+r--+-!------1--,r...J+-Judge .Advocate 

~""'-'~~~~~..,.:::;;,::;,;,~~;,__._,Judge .Advocate 

-~:/-~",t,lµ~~i.:::::l~---'Judge AdTOCate 

6 
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JAGO., Dept. of the Army, Waslrlngton 25., D. c. MAY l:, 194i 
TOa The Secretary of the ·.Arrq 

l. Herewith transmitted for your action under Article of War 5ot., 
as amended by the m:t of 20 August 1937 (50 Stat. 725; lO u.s.c. 
1522) and the act of ·l August 1942 (56 Stat. 732)., is the record of 
trial in the case of Private Robert L. Hood (AF 35407245)., 2320th 
Engineer Av'iation,Company, Marianas Air Materiel Area (Provisional)., APO 
264., c/o Postmaster., San Francisco., California., attached Squadron R., 
4000th Air Force Base lmit. 

2. I concur in the opinion of the Board of Review and recommend 
that the findings of guilty and the sentence. _be vacated., that the ao:
cused be released from the confinement adjudged by the sentence in this 
case and that all rights, privileges and property of which the accused 
has been deprived by virtue of the findings o:f_ guilty and sentence so 
vacated be restored. 

3. Inclosed ·1s a fonn of action designed to carry into effect this 
reconnnendation should such action meet with your a:pproval. 

lw\'\~'-woMAS H. GRE&N 
Major General 

2 Incls The Judge Advocate General 
l. Record of Trial 
2. Form of action 





DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washini;ton 25., D.C. 

3 O APR '!948
JAGH CM 330044 

U•N I T E D S T A T E S ) 
) 

UNITED STATES AIR FORCES, PACIFIC AIR COMMAND 

v. ) 
) 

Trial by G.C.M• ., convened at A.PO 
953, 5 February 1948. Dismissal.., 

First Lieutenant SAMUEL A. ) total forfeitures and confinement 
fffiITNEY (0-1281379), Air Force ) for two (2) years. 
of the United States. ) 

OPINION of the BOiUID OF P..EVIEw'l 
HOTTENSTEIN, LY.NCH and BAACK., Judge Advocates 

. l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 94th Article of Ylar. · 

Specification l: In that First Lieutenant Samuel A. ·:,bitney., 
Headquarters and Base Service Squadron., 556th Air Service 
Group., for the purpose of obtaining payment of a certain 
United States Goverrnnent pay voucher., D.0. Vou. No. 2517., 
in the amount of two hundred and thirty-five dollars (82.35.00)., 
by causing it to be presented to himself., a Class 11B11 A.gent 
Finance Officer at APO 959., an officer of the United States., 
duly authorized to pay such pay vouchers., did., at APO 959., 
on or about l4 October., 1947., forge the signature of First 
Lieutenant Frank E. PulJ.iwn upon the aforesaid pay voucher 
in words and figures as follows: 

"I certify that thE? foregoing statement and account 
are true and correct; that payment therefor has not been 
received; and that payment to me as stated on the within 

_pay voucher is not prohibited by any provisions of law 
· limiting the availability of the appropriatio~s} involved•. 

(Name signed) Frank E. Pulliam 
Rank ~ E. PULLIAM, 1st Lt• ., AC 11 

Specification 2: In that First Lieutenant Samuel A. Whitney, 
Headquarters and Base Services Squadron., 556th Air Service 
Group., for the purpose of obtaining payment of a certain 
United States Government pay voucher., D.o. Vou. No. 2516., in 
the amount of two hundred and thil;-ty-five dollars ($2.35.oo)., 

http:82.35.00


by causing it to be presented to himself, a Class "B" Agent 
Finance O!ficer at APO 959, an officer of the United States, 
duly authorized to pay such vouchers, did, at APO 959., on or 
about 14 October, 1947, forge the signature of First Lieutenant 
James H. Hackett upon the aforesaid pay voucher in words and 
figures as follows: 

"I certif'y that the foregoing statement and account 
are true and correct; that payment therefor has not been 
received; and that payment to me as stated on the within 
pay voucher is not prohibited by any provisions of law 
limiting the availability of the appropriation(s) involved.· 

(Name signed) James A. Hackett 
Rank · JAMES A. HA.CKETT, .1st Lt., AC 11 

Specification J: In that First Lieutenant Samuel A. tfuitney, Head
quarters and Base Services Squadron, 556th Air Service Groa.p, 
being at the time a Class 1113" Agent Fina.nee Officer, did, at 
APO 959, on or about l4 October., 1947, feloniously embezzle 
by fraudulently converting to his own use United States currency 
of the value of four hundred and seventy dollars ($470.00)., the 
property of the United States., furnished and intended for the 
military service thereof, intrusted to hi.in., the said First 
Lieutenant Samuel A. Whitney., as Class "B11 Agent Finance Officer., 
by Major Edward C. Hertweck., Finance Department., Disbursing 
Officer. 

CHARGE II: Violation of the 95th Article of war. 

Specification: In that First Lieutenant Sa:m11el A. 'ilhitney., Bead.
quarters and Base Services Squadron.,· 556th Air Service Group, 
did., at APo-959., on or about 15 October, 1947., with intent to 
deceive Major Edward c. Hertweck, Fi.pa.nee Department., Disbursing 
Officer at APO 957, officially report to the l?&id Major Ecbrard 
c. Hertweck that, on the aforesaid date., there was no balance 
chargeable to him., the said First Lieutenant Samuel A. Whitney-, 

11 B11as Class Agent Finance Officer for the said Major F.d:tfard c. 
Hertweck, ll'hich report was lmown to the said First Lieutenant 
Samuel A. Whitney to be untrue in that there was a balance 
chargeable to hill1 as Class 11 B11 Agent Finance O!ficer in the 
amount of four hundred and seventy dollars ($470.00). 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cations. No evidence of' previous convictions was introduced. He was 
sentenced to be dismissed the service., to forfeit all pay and allowances 
due or to become due and to be confined at bard labor for two (2) years. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 
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3. The Boa.rd of Review adopts the statement of the evidence and 
the law contained in the review of the Pacific Air Comm.and Judge Advocate., 
dated 26 March 1948. · 

4. The accused is 37 ;years of age., divorced., and the father of one 
child., who is now in the custody of accused's .former wife. He ea.med 
his JJ3 degree in business a.dministration at Nortlnrestern University- in 
1933• In civilian life he was emplo;yed variously as a clerk., cashier 
and auditor. On 5 May 1942 he was inducted in the Army- and served as an 

. enlisted man until 28 July 1943 when he was commissioned a Second 
Lieutenant., Arrq of the United States. From the date of his commission 
to 16 September 1943 he attended the Army Finance School., Duke University. 
On 8 August 1944 he was promoted to the rank of first lieutenant. His · 
efficiency- ratings of record are consistently "Excellent." · 

• # 

5. The court was legally constituted am had jurisdiction of the 
person and the ottenses. No errors injuriously affecting the substantial 

.rights of the accused were conmrl.tted. The Board of Review is of the 
opinion that the record of trial is legally sufficient to support the 
findings of gullty and the sentence and to warrant confirmation of the 
sentence. A sentence to dismissal. is mandatory upon conviction of a 
violation of Article of War 95., am a sentence to dismissal., total 
forfeitures., and confinement at hard labor for two (2) years is authorized 
upon a conviction of a violation of Article of War 94. 

On Leave------------:, Judge Advocate 

, Judge Advocate 
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lat· IndJAGH CM 330044 

JAG01 Department of the Army, Washington 25, n.c. MA~ 12 1948 
' TO: The Secretary of the ~ 

l. · Pursuant to Executive Order No. 9556, dated May 26, 1945, 
. there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of First Lieutenant 
Samuel A. Whitney (0-1281379) 1 Air Force of the United States. 

2. Upon trial by general court-martial this officer was found 
guilty of forging two United States Government pay vouchers (Specifica
tions 1 and 2, Chg I) and of embezzling $470, p:t-operty or the United . 
States (Spec 3,' Chg I) 1 in violation of Article of War 94; and of making 
a false official report, with intent to deceive (Spec, Chg II) in viola
tion of Article of War 95. No evidenc~ of previous convictions was 
introduced.· He was sep.tenced to be dismissed the service, to !orfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor for two years. The reviewing authority approved the sentenee and 
forwarded the record or trial for action under Article of War 48. 

3.· A summary of the evidence may be found in the review of the 
Pacific Air Command Judge Advocate, which was adopted in the accompany
ing opinion of the Board of Review as a statement of the evidence and 
law in the case. The Board of Review is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation or the sentence. I concur in that 
opinion. 

11On or about 14 October 1947, accused was Class 11A agent finance 
officer at Wheeler Field, Territory of Hawaii for the Finance Disbursing 
Officer, Major Hertweck, stationed at Schofield Barracks. Among his 
duties was the responsibility to- make cash payments on such properly 
prepared.vouchers as would from time to time be presented to.him for 
pa;yment. On 14 October 1947 a civilian employee at the Base Finance 
Of!ice, Wheeler Field, was directed by accusied to prepare two pay vouchers 
from inf'ormation supplied by him. One or these .vouchers was a partial 
payment in the amount of $235.00 in favor of 111st Lt. James A. Hackett." 
The other voucher, in the same amount, was a partial payment in favor-
of 111st Lt. Frank E. Pulliam." The accused signed the names or the 
respective officers to the vouchers, and reported them, together with 
other vouchers, to Major Hertweck as being properly paid. Accused 
testified that he caused the two vouchers in question to be made, that 
he signed the names of the respective officers to them, and reported 
them as properly paid vouchers to the parent disbursing office, all to 
cover a shortage chargeable to him. He further testified that he had 
converted to his personal use some of the funds which had been entrusted 
to h:iJU by Major Hertweck, and had executed the two vouchers in question 
in order to balance his account. · 

.< 



The two officers, in whose favor the vouchers were drawn, testified 
that they did not receive payment on the vouchers, that they did not 
sign the respective vouchers, nor did they authorize accused to affix 
their signatures thereto. 

Accused is habitually a -heavy drinker. 

4. The accused is 37 years of_age, divorced, and the father of 
one child, who is now in the custody of accused's former wife. He earned 
his AB degree in business administration at Northwestern University in 
1933 •. In civilian life he was employed variously as a clerk, cashier 
and auditor. On 5 May 1942 he was inducted in the Army and served as 
an enlisted man until 28 July 1943 when he was commissioned a second 
lieutenant, Army of the United States. From the date of his comnission 
to 16 September 1943 he attended the Army Finance School, Duke University. 
On 8 August· 1944 he was promoted to the rank of first lieutenant. His 

· efficiency ratings of record are consistently "Excellent. n 

5. I reconnnend that the sentence be confirmed and carried into 
execution. I further recommend that a United S~tes Disciplinary Barracks 
be designated as the place of confinement. 

6. Inclosed is a form of action designed to carry the foregoing 
reconnnendations into effect, should such recommendations meet with your 
approval. 

2 Incls / 
1 Record of trial 
2 Form of action 

( GCMO 113, l June 1948). 

THOMAS H. GREEN 
Major General 
The Judge Advocate General 





DEP.ARTMENT OF THE ARM! 
In the· Office o.f The Judge Advocate General 

Washington., D. c. 

19 APR 19~ 
JAGQ - CM 330078 

UNITED STATES ) FIFTH ARMY 
) 

v. ) Trial by G.c.M.l contrened at 
) Fort Sheridan, ~llinois, 11 

Private First Class MII.ES ) March 1948. Dishonorable 
N. OSTRANDER (RA 365g'/779), ) discharge and total .for.feitun,s. 
Assigned., 5012 Area ) 
Service Unit, Station ) 
Complement, Casual Detach- ) 
ment (Pipeline), Fort ) 
Sheridan, Illinois. ) 

HOLDING by the BOARD OF REVIEW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been exanined by the Board of Review. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation o:f the 58th Article of War. 

Specification: In that Private First Class Miles N. Ostrander., 
Assigned, 5012 Area Service Unit, Station Complement, 
Casual Detachment., (Pipeline), then Private First Class, 
1612 Service Connnand Unit, Reception Center, Detachment B, 
did, at Fort Sheridan, Illinois, on or about 2 Harch 1946, 
desert the service of the United States and did remain 
absent in desertion until he surrendered himself at Fort 
Sheridan, Illinois, on or about 14 January 1948. 

Accused pleaded not guilty to the Charge and Specification and was fotmd 
guilty of the Specification except the words "desert" and "in desertion", 
substituting therefor, ntspectively, the words "absent himself without 
leave from" and "without leave", of the excepted words: not guilty; of 
the substituted words: guilty, and of the Charge not guilty but guilty of 
a violation of tha 61st Article of War. No evidence of previous convictions 
was introduced. He was sentenced to be dishonorably discharged the 
service, and to forfeit all pay and allowances dua or to become due. The 
reviewing authority approved the sentence arid forwarded the record of trial 
for action under Article of War so½. 
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3. The accused's unauthorized absence from his organization for 
the period indicated in the specification was established by competent 
evidence adduced at the trial. 

The only question presented for detennination by the Board of Re
view is whether it is obligatory upon the court to advise an accused ot 
his right to plead the statute of limitations when, as in this case, 
he has been charged with an offense not barred by the statute of limi
tations but found guilty of a lesser included offense 'Which has been 
barred by said statute. In this connection the pertinent portion of 
Article of 'liar 39 provides: 

"Except for desertion contnitted in time of war, or for 
mutil'ly or murder, no person subject to military law shall be 
liable to be tried or ptmished by a court-martial for any 
crime or offense committed more than two years before the 
arraignment of such person: * * *" (Underscoring supplied.) 

It will be noted that the inception of the unauthorized absence occUITed 
on 2 Ilarch 1946 and that the accused was not arraigned until ll March 1948, 
which is more than two years after the offense of absence without leave was 
committed. 

This same question has been decided by the Board oi' Review recently in 
Cll 329022, :Mathews, 26 February 1948; CM 313593 Sawyer, 63 BR 185; 
c~,1 315512 Pittman, 65 BR 5; CM 315713 'Williams, 65 BR 81; and CM 316772 
i.iartinez {October 1946), and :in all cases it has been tmiformly held that 
a failure of the court to advise the accused of his rights in the premises 
constitutes fatal error. In deciding that the principle of an earlier case, 
CM 231504 5anto, 18 BR 235, should no longer be followed, the Board in 
CL:i 313593 Saw-rer, supra, stated: 

"'This rule rests not only on the presumption that defense 
counsel did his duty, but also on the pniJ'!lise that he was 
familiar with his duty. 1"ilitary law, like all law, has its 
teclmicalities which only tra:ining and practice can thoroughly 
master. 11$ applied to the facts in the case the assumption is 
made that defense counsel not only anticipated that the court 
might find accused guilty of absence without leave, an unusual 
result since accused was gone just 18 days short of t?tO years, 
but also that he was aware that the period of limitations for 
this offense was different than that with which accused was 
originally charged. 

2 
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111 It is inter0sting to note that the paragraph of the 
Manual describing defense counsel 13 duties (par. 45) states that 
he shall advise accused of his right to remain silent or testify 
and yet it is almost the tmiversal practice for the court to 
instruct an accused as to these rights. If the court feels it 
necessary to give this :instruction relative to a situation which 
is elementary and which occurs in every trial, what is left of 
the presill!lption that defense counsel performed his duty in ex
plaining the rare and recondite point which is involved in this 
case? 

111 To be sure the attention of accused and his counsel was 
directed toward the fact that he had been found guilty of absence 

· without leave but this was done under such circumstances that there 
· was little real opportimity to plead the bar of the statute. Yihere 
an accuseu ls found guilty the prescribed procedure is to open the 
court for evidence of previous convictions am personal data, close 
the cm:a:t, vote on the sentence, open the court, and announce the 
findi~ss and S9ntence (HeiJ, 1928, App. 6, pp. 267, 268). That pro
cedure was followed in this case and irrJ11ediately thereafter the 

· court adjourned. All that defense comsel kn,(?w 1vhen the court 
opened after closing for a vote on the findings was that his client 
had been found guilty o! some offense and, as we have said, he 
might not unreasonably assume that it was desertion. After the 
court had fixed the punishment it reopened and ··then for the first 
time accused and his counsel learned that he had been found guilty 
of absence without leave. Inmediately after that announcement, 
however, the court pronounced the sentence and adjourned. Neither 
accused nor his counsel had any genuine-opportunity to ponder the 
effect of these findings or reflect upon the legal principles which 
mght govern the changed situation. In our opinion, it would be 
grossly unfair to penalize accused on the basis of an assumption 
that his failure to plead the statute at that point.in the trial was 
the result of a conscious choice made with full knowledge of his 
rights. 

111 It may be a!'gued that the :.:Janual, in stating that in the 
situation here involved the "court may advise.the accused in open 
court of his right to plead the statute" (r'1D1f, 1928, par. 78!), has 
laid down the applicable rule and we are bound to foll(?w it. This 
argtl!llent gains force from the fact that in the 1917 and 1921 
1cianuals it was mandatory upon the court to make such an explanation 
if the facts in the particular case warranted it. "t!e do not be
lieve, h0r,ever, that the permissive character of_the present rule 
is a bar to our holding in the present case that the court was 
botmd to advise the accused of his rights. There are situations 
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'Where the giving of such advice would be an idle gesture. It 
may appear that the accused is cognizant. of his rights. It 
may be plain that the statute has been tolled. In these 
circumstances to require that the court give an explanation 
would only serve to create confusion. In brief, we think that 
the Manual, in failing to require such advice by the court in 
all circumstances, does not preclude us from requiring it in 
those cases where consideration of justice and fairness -
demand it. 

111Doubtless some of the arguments adduced above would have 
equal application in the case 'Where it appears that the 
statute has outlawed the original specification brought against 
accused. On the other hand, there_ are considerations, to which 
we have had reference, applicable here that are inapplicable in 
that situation. That case is not before the Board, however, 
and does not have to be decided. What the Board does decide is 
that lihere, as here,· an accused is found guilty ey exceptions 
and substitutions of an offense against which the statute has 
apparently run, although it had not run against the offense with 
which he was originally ·charged, and the record fails to dis
close that he was cognizant of his rights to plead the statute, 
and there is no indication that it had been tolled, a failure 
of .the court to advise accused of his rights in the premises 
is,fatal error voiding the conviction of that specification.n 

Accordingly, on the basis of the authority last cited, as subse-
quently reaffinned by CM 315512 Pittman, CM 315713 Williams, CM 316772, 
!'.artinez and CM 329022 Mathews, supra, the record of trial in the present 
case is legally insufficient to sustain the findings aJ;ld the sentence. 

4. For the reasons stated, the Board of Rev,i.ew holds the record of 
trial legally insu:tticient to support the .findings of guilty and the sen-
tence. • · 

Advocate 
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JAGQ - CM 330078 1st Ind APR 23. 1948 
JAGO, Dept. of the Army, Washington 25, D. c. 

TO: Comnanding- General, Fifth A:rrny, Chicago 15, n;t.inois 

1. In the case of Private First Class Miles N. Ostrander 
(RA 365f!7779), Assigned, 5012 Area Service Unit, Station Complement, 

\Casual Detachment (Pipeline), Fort Sheridan, Illinois~ I concur in the 
foregoing holding by the Board of Review and recommend that the find
ings of guilty and the sentence be disapproved. 

2. When copies of the published order in this 0ase are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement.- For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 

· ~e published order,_ as follows : ' 

(CM 330078) • 

1 Incl 
_Reco_m_o;f Trial 

HUBERT' D. HOOVER 
Brigadier General, United States Army 
Acting The Judge .Advocate General 





DEPARTMENT OF THE ARMY 
In the Office of The Judge· Advocate General (263) 

Washington, D. c. 

2 0 APR 1948 
JAG'" - CM 330082 

U,NITED STATES ) FIRST ARMY 

v. 
) 
) 
) 

Trial by G.c.M., convened at 
Fort Jay, New York, 11 

Private FRANK BOLAND, JR. ) March 1948. Dishonorable dis
(32031159) , Company D, ) charge and confinement for 
66th Armored Regiment, 
Fort Benning, Georgia. 

) 
) 

five (5) years. United States 
Disciplinary Barracks. 

' 

HOLDING by the BOARD OF REVIEW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review • 

. 
2. The accused was tried upon.the following Charge and Specification: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Frank Boland, Jr., Headquarters 
and Headquarters Detachment, 1201st Area Service Unit, Fort 
Jay, New York, then a member of Company D, 66th Armored 
Regiment, Fort Benning,, Georgia, did, at Fort Benriing, 
Georgia, on or about 12 January 1942 desert the service of 
the United States and did remain absent in desertion until 
he was apprehended at Palmyra, New York, on or about 10 
February 1948. 

Accused refused to plead to either the Specification or the Charge and the 
court proper'.cy directed a plea of not guilty to both the Specification and 
the Charge be entered for him. He was found guilty of the Specification 
and the Charge. No evidence of previous convictions was introduced. He 
was sentenced to be dishonorab'.cy discharged the service, to forfeit all pay 
and allowai ces due or to be cam due and to be confined at hard labor at 
such place as the reviewing authority may direct for ten years. The 
reviewing authority approved the sentence, but remitted five ;}ears of the 
confinement imposed, designated Branch United States Disciplinary Barracks, 
Fort Hancock, New Jersey, as the place of confinement, and forwarded the 
record of trial for action under Article of War 50½. 

http:dishonorab'.cy
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3. The record of trial is legally sufficient to support the find
ings of guilty. The only question requiring consideration in this hold
ing is 'Whether the record of trial is legally sufficient to support the 
sentence as approved by the reviewing authority. 

4. The offense of desertion in violation of Article of War 58 of 
-which accused -was found guilty was committed prior to the issuance of 
the Executive Order of 3 February 1942, 'Which suspended the limitations 
upon certain punishments, including punishments for violations of 
Article of War 58, prescribed by the Table of M.axil!lum Punishments set forth 
in paragraph l04s_ of .the Manual for Courts-i1Iartial. The suspension o:r 
limitations upon punishments effected by the Executive Order was, by the 
tern.s of the Order, made applicable only to offenses coimnitted after the 
Order was issued (Executive Order No. 9048, Feb. 3, 1942). It follows 
that the limitations upon punishments prescribed by the Table of Maximum 
Punishments (par. 104g_, IvCM 1928). are applicable with respect to the 
offense of which accused was found guilty. The maximum punishment by ' 
confinement authorized by this table for the offense of desertion 
tenn:inated by apprehension after more than six months' service is confine-
ment at hard labor for two an:l one-half years. ' · 

This precise question was determined by the Board of Review in 
CM 221662, Knight, 13 BR 211; CM 229031, Heine, 17 BR 25. 

5. For the reasons stated the Board of Revie\T holds the record of 
trial legally sufficient to support only so much of the sentence as 
involves dishonorable discharge, forfeiture of all pay and allowances due 
or to become due and confjnement at hard labor for two and one-half years 
in the place of ·confinement designated ·by the reviewing authority. 

2 
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., .. :- i~ - . ~ .. ,. ;; ~ , • .i.J48 ...... 
JAGQ - CM 330082 1st Ind 

J.AOO, Dept of the Arrrri', Viashington 25, D. c. 

TO: Comm.anding General, First Arrrr:r, Governors Island, 
New York 4, New York 

1. In the case of Private ~ank Boland, Jr. (32031159),_Company 
D, 66th Annored Regiment, Fort Benning, Georgia, I concur in the fore
going holding by the Board of Review and recomnend that only so much 
of the sentence be approved as :involves dishonorable discharge, for
feiture of all pay and allowances due !)r to become due, and confinement 
at hard la°Qor for two years and six months. Upon taking such action 
you will have authority to order execution of the sentence as·modified.-

2. When copies of the published order in ,this case are forwarded 
to.this office, they should.be accompanied by the foregoing holding and 
this indorsement. For convenience of reference, please place the file 
number of the record in brackets at_the end of the published order, as 
.follows: 

(CM 330082). 

HUBERT.D. HOOVER 
Brigadier General, Unitad States Army -

1 Incl Acting The Judge Advocate General 
Record or Trial 
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. DEPARTMENT .I OF THE ARMY 
rn'the Office of. The Judge Advocate General 

( . . 
Washington 25, D~ · c.. · 

. ' 

.. ~ ·- ... ' 

JAGN-CM 330132 4 May .1948 

.UNITED STATES, .) MacDILL AIR FORCE. BASE 1 

) 
,' Ve I ) · Trial by G.C ~M·., conv.ened ai; 

·. ) . Tampa,; Florida, 11 M~rch i948 •· ' 
Private ARTHUR L. · TREASE · ).' Disho~orable dis charge· and ~on
(19281796); 16th Photographic· _. ) - . finement ,for three (3) years. 
Reconnaissance Squadron {Special) ) Disciplinary Barracks. 

; ':55th Reconnaissance Group {Very ) 
Long ·Range) • · ) 

·-------------------
HOLDING by the BOARI> OF REVIEW 

JOHNSON, ALFRED and SPRHTGSTON, Judge Advocates 

. ,., 

1. The record of trial, in the .case of the soldier named above 
has been examined by the Board of Revi. ew. 

) 

2. "The- accused was tried upon the .following Chargeii and Spe()i
f:l:cations: 

CllARGE I:· Violation of. the 61st Article of War • 
. ' 

Specification: .In that Private Arthur L•. Trease. 16th-Photo
·graphic Reconnaissance Sqµadron (Special) 55th Recon
naissance Group (Very Long· Range) Mapping, MacDill Air 

· Force Base, Florida, did, without proper lea've, absent 
. himself from his organi zat;i on and station at 1.:acDilL 
Air Force Base, Florida from about 1 January 1948 to ·, 
about 14 Je.nuar·y :t,948 •. · · · · 

CHARGE II: . Violation of the 93rd Article of War. 

Specification l: In that· Private Arthur L. Trease, 16th Photo
graphic Reconnaissance Squadron (Special). 55th Recon
naissance Group (Very Long Ra?1ge) Mapping. UacDill Air 
Force Base, Florida. did, at MacDill Air Force Base. 
Florida,· on or about 23 December 1947, feioniously take, 
steal, and ca:rry away one Ciroflex Camera, -Y:aiue ab out 
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$85.00, property of Private First Class Max J. Kazuba, 
16th Photographic Reconnais.sance Squadron (Special) 
55th Reconnaissance·~roup (Ver:y Long Rapge) _Mapping,· 
MacDill Air Force Base, Florida. 

_Specification 2: In. that Private ··Arthur L. Treas~, 16th 
Photo$ra.phic Reconnaissance Squadron (Special), 55th 
Reconnaissance Group (Very Long lta.nge) Mappi¥g, HacDill 
Air Force ];;ase, Ffor~da, did, at r.:acDill Air· Force Base, 
Florida, on or about 23 October 1947, feloniously take, 
steal, and carry away one man's Wittnauer 15 Jewel Wrist 
Watch, value about }10.00, property of Private Fj,rst . 
Class Max J. Kazuba, 16th .Photographic Reconnaipsance 
Squadron (Special) 55th Reconnaissance Group (Very Long 
Range) Ma~ping, ~acDill M.r force Base, Florida. 

. . 
Accused pleaded not guilty to and '&18.S found guilty of all Charges and 
Specifications. He was sentenced to be dishonorably dis char9ed the ser
vice, to forfeit all pay and allov..ances due or to become due and t6 be 
confined at hard labor for three years. The reviewing authority ap
proved the sentence, desiGnated the Branch, United States Discipliw.7-y 
Barracks, Ca.mp Gordon, Georgia, as the place of confinement and for
warded the record of trial for action under Article of ~ar 50½. 

3. The record of trial is legally sufficient to support the findings 
of guilty of Charge I and its Specification. The only questions to be de
tennined are 'the legal sufficiency of the record of trial to support the 
findings of guilty of Charge II and its Specifications and to support the 
sentence. ~ In view of the holding of the Board of Review, as hereinafter 
set out, it is deemed necessary to consider only that part of the evi
dence contained in the testimony of accused on direct examination, and 
upon cros a-examination by the prosecution. · 

4. The record of trial sho.'1"s that. accused, after being informed of 
his rights relative to testifying in his own behalf, at Us own req_uest 
was sworn and testified on direct examination as follo,,s: 

"Questions by defense: 

Q Are both your parents still living, Pvt., Trease? 
A No, sir. My mother is the only one living now • 

. , 
Q. What happened to your £lather? 
A He died when I was abcut two years old. 

Q After he died di d you live with your mother? 
A No, sir. I lived with my grandparents then.· 

2 
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Q For how lon:;? 
A Until I was about fourteen years old. 

Q Hhere did they live? 
A On a farm in southern utah. 

Q .Approximately how old were you when you went to live with 
your grandparents? 

A About two ~rears old. 

Q. ilbere did you go after you left your grandparents? 
A I went to !Tevada and worked in the mines? 

:;;, With whom did you live there? 
A No one. I 1;;0 t a roon and rr:aJe my ovm living. 

Q How old are you ut the prese'.'lt time? 
A 17 years old. 

Q- ·:,nen did you enlist in the .Anny? 
A A year a6o the tLi rd of 11'.arch. 

Q i'lby did you enlist in the .ii.ir Forces? 
A :[ell, I wanted to 1 earn aircraft mechanics. All my life 

I have liked mechanics and I fiQ-ired I could come into the 
Air Forces and learn aircraft mechanics. I always wanted 
to learn that. 

Q. 1·111at have you been doinr; since J'OU 6ot into the Air Forces? 
A I went throu6h basic in Jan Antonio and ever since I was 

shipped here I have be,::n working on the line as a mechanic. 

Q. ·;;'hen you lived v,i th your gra.1dparents on this farm, how 
close was it to the nearest town? 

A Fort;r-five miles. 

Q How did you feel to,•1ard them as far as your being able to , 
do things was ccncerned? 

A I never got much of a chance to go any place. I stayed 
home most _of the time, never got to see much country -
just stayed on the !ann all the time" (R. 21, 22). 

Thereafter, on cross-examination by the prosecution, the following took 
place: 

"Questions by prosecution: 

Q Pvt. Trease, what had you intended ..to do with these 
articles after you took them from Pfc. Kazuba? 
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DEFENSE: Objection. This was not a subject of direct 
examination. 

U.\'i :l'.ELBER: This man is a witness in his own behalf. The 
question is allowed. 

A I figured on hocking the:rµ in: 'town. 'l'.~e wrist watch I 
took in there - I was down town - I did not really 
have intentions ,of selling it. I was in the Club High 
Hat with anot)1er fellow and we wanted some beers. ".'le 
went to a hock shop and. it was closed, but a fellow 
opened up and I hocked it and told him I would be back 
int¼~ or three days to get it, but I just never went 
back. 

Q, Y/hat about the other article? 
A About the camera, it was just before Christmas and I 

was broke and I wanted to buy some things, so I hock:ed 
the camera" (R. 22). 

5. The testimony of accused on direct e::i;caminatioµ consisted° entirely 
of the story of his early home life, work history prior to his enlist
ment, and a statement of his purpose in enlistinc in the Army. A greater 
lati tuae may be properly allowed in the cross-examination of an accused 
than in tba t of any .other witness, and when he testifies in denial or 
explanation of. any offense, the cross-examination may· cover t.'1e v.hole sub
ject of his 61.lilt or innocence of that offense, but his cross-examination 
must be confined to the offense o~ offenses concernir.g which he has testi
fied on direct examination and to facts relevant to his credibility as -a 
witness ( CM 310072, Campbell, 61 BR 178; par; 12lb/LIC:t, 1928). There is 
nothing in the direct testimony of accused concerning the offenses for 
which he was being tried•. As to the questions asked him on cross
examination, which he was required by the court to answer, it certainly 
cannot be said that they were intended as an attack on his credibility 
as a witness. The first question asked by the prosecution positively 
assumed the guilt of ac~used and v.hen the defense objection was over
ruled, accused was left only tvro alternatives. Either he must deny 
any knowle d6e of the articles to wh:i.c h coun3el referred, and thus, ii' 
he were guilty, add the crime of perjury to his -other alleged offenses, 
or he must virtually acknowledge guilt of the offenses alleged in the 
Specifications of Cr.arge n. He chose the latter alternative and stated 

· his intended disposition of the allegedly stolen articles, thus by im
plication virtually admitting the larceny. The question is -therefore 
presented whether the substantial rights of the accused were violated 
when he was required to answer, over objection, the questions propounded 
by the prosecution. · 

It has been uniformly held that an accused may take the stand 
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for a limited purpose without being subject to examination on the 
merits of the case and that it is fatal error to refuse him that 
privilege (ct: 275738, Kidder, 48 BR 145; C1: 326450, Baez (1947)). 
This has been held to be true, even though the guiltofthe accused 
is established by independent compelling evidence. It is not, therefore, 
deemed necessary for the purpose of this discussion to decide whether 
or not the findings of the court were influenced by the impropPr cross
examination. The rule is not based in any degree upon v;hether the 
evidence elicited from the accused is· necessary to support· the findings 
of guilty (Ct~ 326450, Baez (1947)).' 

Vi"ith respect to the right of an accused to remain silent re
lative to the merits of his case, the Boa.rd of Review, in the~ case, 
made the _followinG pertinent comments: 

"rt carmot be denied that an ac::used has a right both 
under the Constitution of the United State~ and,the pro
visions·:of the 24th 1~rticle of Vlar to refrain i'rom . ._ 
testifying regarding the merits of his case. This right 
was denied to the accused in the. instant case and he was 
compelled to give testimony regarding his guilt or. innocence 
when he had not voluntarily elected to do so~ This amounted 
to a violation of his ri~hts under the Constitution of the 
United States and the 24th Article of tar and ·cannot be 
considered as falling within that class of nonprejudicial 
errors covered by the 37th Article of Ilar. This constitu
tional guarantee can only be effectively enforced by-ex~ 
eluding all evidence obtained in violation of accused's 
right against self incrimination. It must be remembered 
that accused in this case desired to exercise his right 
to testify concerning the manner in which his alleged Qon
fession · was procured without subjecting himself to -cross-. 
examination on the merits. Any ruling of a court-martial 
which circumvented his right -to so limit his testimony_ 
would jeopardize his constitutional guarantee against 
self incrimination, a right which the courts are under 

. a s olenm obligation to guard." , 
. ,. ' 

It ·is conceded that-in the :Saez case the accused took the stand· 
and in the Kidder ·case accused offered to take the stand, in each in""' . . ~ 

stance, for ~he expressly limited purpose of testifying as to circum-
stances under v.tiich an alleged coni'ession was procured, while in the 
instant case no limitation was expressed prior to the direct examina
tion of· accused and the scope of the cross-examination was therefore 
limited only by tho character and extent of the direct examination. 
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The Board of Review is of the opinion, however, that such a 
distinction as would require a statement of limitation qf examina
tion is of no conse:quence. Onlyvhen an accused takes-the witness 
stand and testifies in denial or explanation of:.:any offense, may his 
cross-examination cover the whole subject of his guilt or innocence 
of any offense charged ·(par. 121b, :t,.~CK, 1928), and, as has been stated, 
invocation of .the rule is not dependent upon a previous representation 
that the examination would be confined to a limited purpose, but in 
our view, must be detenniried solely upon the scope of the direct 
examination, witho'ut reference, however, to other rules touching 
credibiiity. 

In the case of Grantello v. United State::;, 3 Fed. 2nd, 117 
(c.C.A. 8th 1924), cited in the Baez and Kidder cases, the right of 

a persor. on trial for a criminal offense to refuse to testify relative 
to the issue of his guilt or innocence was, because·of its paramount 
importance to an appropriate <lecision in the case, carefully reviewed. 
The defendant, called by his counsel as a witness, was sworn and testi
fied that his f'.e.me was "Frank Grantello," and gave no other testimony. -
The court held that accused by m~rely taking the stand and offering 
some testimony, not bearing on the merits of his case, did not waive 
his privilege of silence or subject himself to examination, and it was 
fatal error for the trial court to comment on his failure to testify 
on the merits. This decision, by _the limitation therein contained, 
clearly defines the extent to which an accused may be compelled to 
testify, ,men ha has not raised the issue of his guilt or innocence 
in any of his tes~imony. The legal right of an accused to remain silent 
upon the issue of his guilt is of such a vital and fundamental character, 
that no trial by court-martial in v.hich this right is violated can be 
judicially deemed to have been a fair trial. It follows that the action 
of the court, in compelling accused to testify on the issue of his guilt, 
consti tu;ted substantial error which cannot be considered as falling within 
the class of non-prejudicial error _covered by the 37th Article of i'iar .- · 

6. rhere was nothing in the testimony·of accuse_d either on direct 
or cross-examination concerning the offense of absence without leave, 
of which he was found guilty as alleged under the Specification of 
Chaq;e I. It is therefore considered that the record of trial is 
legally sufficient to support the findings of i;uilty as to that of-. 
fense, sinc.e the prejudicial error was confined to the. two larcenies 
charged. ~he maximum penalty for absence without leave for thirteen 
days, the offense of which accused was convicted un:Ier the Specifica-. 
tion of Charge I, is confinement at hard labor for 39 days and for- . · 
feiture of pay f.'or 26 days, said forfeiture not to exceed two-thirds 
of accused's pay for any one month (par. 10~~ MC![, 1928). 

7. For the reasons stated the Board of Review holds the record 
of trial legally insufficient to support the f:'i:ndings of ©,lil ty of 

I -
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. . . 

Charge II and its Specifications, legally suff'.icient t.o support th:!. 
·findings· of guilty of the Specification ·or Charge I and Charge I and · 
l~gal ly sufficient tq support only so much of the sentence as provides 
for confinement at hard labor for 39 days· and forfeiture of 26 days 
pay, ·said forfeiture not t.o exceed two-thirds of his pay for any one 
month. 

, Judge Advocate.------------· \ 

• Judge Advocate. 

' ·1. , • - , . • .- ·.· 
. · i, · Judge Ad.voe ate~-------...--,---- , . . -
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JAGN-CM 330132' 1st Ind May 6, 1948 
JAGO, Dept. of the Army, Washington 25, D. C. 
TO: Co:mz:landing General, .MacDill Air For~e Base, Tampa 8, - Florida 

I. In the case of Private Arthur L. Trease (19281796), i6th 
Photographic Reconnaissance Squadron (Special) 55thReconnaissance 
Group (Very Long Range), I concur in the holding by the. Board of- . 
Review and for the re·asons th:3rein stated -recommend that the findings 
of guilty of Charge II and its Specifications be dis approved, and that 

.only so much of the sentence oe·approved as involves confinement at 
hard labor for 39 days and forfeiture ·or 26 i;lays pay, said forfei hire 
not to exceed two-thirds of his pay for any cine month.· Upon taking 
such action you will have authority to order the execution of the 
sentence as modified. 

2. Should you disapprove the entire sentence you would have 
authority to direct a rehearing. 

3. \~hen copies of the pub.lished order in this case are for
warded to this office they sho:uld be accompanied by the foregoing 
holding and this indorsezrent. · For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, plea.~e place the file number of the re~ord in brackets· at 
the end of the published'order, as follows: · · 

(CU 33c,:J.32). 

I Incl HUBERT D. HOOVER 1 

Record of trial Brigadier Gen'eral, United Sta tea Army 
Acting 'fhe Judge Advocate General 

# . ' 
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DEPARTMB:NT OF THE AruJ:1 
In the Office of The Judge Advocate General 

(27.5)W~shincton 25, n.c. 

l JUN 1948 
JAGQ - CM 330l.41 

UNITED STATES ) KOREA ~ASll: C~ 
) 

Te ) Trial by G.C.M.., conveed at 

l Headquarters, Korea Base Comcd.,. 
Technician Fourth Grads APO 901, 10 March 19,48. 
WILLIAM R. SLATER (RA Dishonorable discharge (sua
UU.8046), 550th Trans ) pended) and confinement for two 
portation Service (2) years. United States Disci-
Company, A.PO 59. ~ pl:inar;r Barracks. · 

OPINION of the BOARD OF REVIEW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

1. The record of trial in the case of the soldier :named aaOTa has 
been examined in the Office of The Judge .Advocate General B.lld there fOUJ:ld 
legally' insufficient to support the findings o£ guilty and the ·semtence. 
The record bas now been examined by the Board of Re'Yiew, and the ~ard of 
Review submits this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge· and Specitica
tion: 

CHARGE : Violation o£ the 94 th Article of War. 

Specification: In that Teclmician Fourth Grade WUJ1am R. Slater, 
550th Transportation Service Company, A.PO 59, did, at 
Inch1on, Korea., .APO 59, on or about 28 December 1947, 
knowing],y and wil:f'u.1.ly' misappropriate tires or a value 1n 
excess of fii'ty dollars ($50.00), property of the United · 
States :furnished and· intended for the military senice there-
of. · 

The accused pleaded not guilty'to and -was found guilty of the Charge and 
its Specification. No evidence of preTious convictions was introduced. Ha 
was. sentenced to be dishonorably discharged the service, to forfeit all pa.,- . 
and allowances due or to become due and to be confined at hard labor a; 
such place as the renewing authority ma::, direct tor a period of two ;rears. 
The reviewing authority approved the sentence, but smpended the execution 
df that portion thereof adjudging dishonorable discharge 'llliltil the soldier's 
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,. 
. release from confinement, and de9ign~ted Branch United States Disciplinary 
_Barracks, Camp Cooke, Califo~ia, as ·the place of con!inement. The 
result of trial was promulgated by General Court-Martial Orders No_. 15, 
Headquarters Korea Basa Command, ,Ap0 901; dated 30 March 1948. 

3. Evidence for the Prosecution. 

-Sergeant Thoma·s A. Burton testified that on the night of 28 De
cember 1947 at approximately 19()0 or ·1950 he saw accused taking some . 
tires from truck numb~r 17 at Camp Inch1on, Korea and "When accused saw 
the Sergeant he fled. : There was a tire and "Wheel on the tail gate of 
the truck. Burton then went to the club and when he returned the tire 
and "Wheel were gone. That afternoon about 4:00 o'clock he saw a tire 

· on, the back of truck number 17., He "thinks" there were two but he knows 
there was one. He did not see any tires removed from the company area 
and he did not see ·accused take any tires. He and two other Sergeants 
went to the Korean village to see if they could find any tires or ti.re 
tracks but could not find any (R 1.S-al). . 

. 
Technician Fourth Grade Schanndorff testified that on the night of 

28 Decenber at about 1830 hours he .saw accused rolling a tire out of the 
company area in the direction of an adjacent Korean village (R 12).· It 
looked like a 2½ ton truck tire (R-14). Priv~te Beckman testified that 
he drove truck number 17 on 28 December and that to the best of his 
knowledge there nre no tires in the truck that day and that it had no 
spare tire (R 24). Captain McGrew testified that .in the "early part" 
of December he took an inventory and approximately 30 tires -were missing 
(R 11), Kwon Jung Nam, a Korean who worked for .the Army-, saw accused two 
days before Christmas 1947. On that day he observed accused place a tire 
"outside of the office" (R 25, 26). Accused rolled the tire on the road 
that leads to the Korean village. The road is inside the company area 
(R 28). That night he saw accused with about 1500 or 2000 yen (R :CS). 

Captain McGrew questioned accused about the loss of tires after re
ceiving a report from Sergeants Burton and Schanndorfi. Accused was not 
warned of his rights 1mder the 24th Article of War but was not threatened 
in any wa::r. Accused admitted that he had taken tires .from the company 
(R 9) and sold them (R 29). He did not state on -ym.at date he. had taken 
the tires, how many he had taken nor the size or type (R ~ ): ·It was 
stipulated that th3 price of 11 the11 tire, tube and wheeF 11c~>nnected with 
this case11 was $38.72. · ' · · 

Accused after be,ing advised of his rights elected to remain silent. 

2 



~277) ,.. 

4. The competent evidence shows that on the night of 28 December, 
Sergeant Burton.saw accused.taking a tire from truck aumaer 17, that 
llhe11 Burton approached the truck accused ran and Burton noticed a tire 
on the tail gate of the truck. Sometime thereafter Burton returaed to 
the truck and the tit'~ was gone. This took place between 1900 and 1950 
hours. At 1830 hours of the same evo.ing Technician Fourth. Grade 
Schanndorff saw accused rolling a tire out of the compauy ana toward 
the Korean Tillage. The testimony of Kll'On Nam shows that two -dqs prio;
to Christmas accused rolled a tire outside the mess hall toward the 
Korean village. 

When a confession is obtained by questioning of the accued .,- h1a 
military' superior its admissibilitu mll8t be established 'ey" c011petat evi.
dence in the record and it must be sho'Wll tha't it was of a spontaneo.us char
acter or that accused at all times ,throughout such qm stionillg,. sultstan
tiaJ.1¥ understood his rights as set out by Article of War 24 {CM ,318851, 
Stacy_ 68 BR 53; CM .328351, Johnson, 1.3 February 1948). Since the CQJl

fession in this case does not meet either of the aaove requiremen.ta it 
was error to admit it in evidence. 

In view of Article of War .37 'Which provides that the proceedhga 
· of a courtr-martial shall not be held invalid nor the .findings or sonteace 

be disapproved on the ground of ill.proper admission of evidence unless it 
shall appear that the e?Tor "bas injuriously affected the sustantial 
rights of the accused"., it is necessar;y to determine whether the aaore is 
prejudicial within the contempla'tion of that article. Ill so doing, it 1a 
necessary for the Board of Review to determine whether the legal evidence 
of guilt appearing in the record, independent of the erroneously admitted 
confession, is relatively conclusive or inconclusive, or 'Whether ~t m/1.J' 
be said with reasonable certainty- that the convic,tion would have resulted 
bad such evidence been excluded (CM ,31622.3, Evans, 71 ER .38S; C!1 .3297ll, 
Tumang {15 April 1948)). It is ·obvious that evidence improperly admitted 
might affect the result in one case and not in uother. It ~ollon, 
therefore, that· a conviction in on& instance may be upheld 'because ot -
quality- and quantity of the evidence independent of that erroneousq ad
mitted· (CM 2.37711, Fleischer, 24 BR 89, 99., 100), 'While in another case 
the admission of improper evidence by the prosecution would ccmstitute 
substantial and prejudicial error and require setting aside the conviction 
(CM 2J.1829., Parnell, lO BR 1.3.3, lJ7J CY ,31622.3, Evans, supra)~ 

I 

In applying the above principle to this present case, it 1a clsar , ' 
that the evidence of record tending to pron accu.,ed.ts guilt, aliuade 

. the confession, is most unsatisfactor;y and inconclusive. It affirmatively 
apJ:B ars from the record, cODBidered in it. entirety, that the erroneoua 
reception in evidence of the confession ot accu,ed did a1'fect the ultimate 
result in the case and the error committed was ~ F•judicial to the 

· su»stantial rights of the accused within _the •aning of the 37th Article 
of war. · i 

http:accu.,ed.ts
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5. For the reasons stated above, the Board of Review is of the 
op:i.llion that the record of triaJ. is legally :lllsufficient to support 
the findings of guilty qd the s,entence. 

On [eave· • 



-------------------------

JAGQ - c.M 330141 1st Ind 

JADO, Dept. of the Arnv, Washington 25, D. c. 8 JUN 1948 
TO: The Secretary of the },;my 

1. Herewith transmitteq for your action under Article o_f War 50½, 
as amended by the act of 20 J.ugust 1937 (50 Stat. 724; 10 u.s.c. 1522) 
and the act of 1 August 1942 {56 Stat. 732), is the record of trial in 
the case of Technician Fourth Grade William R. Slater {RA lll48046), 
550th Transportation Service Compan;y, APO 59. 

2. I concur in the opinion of the Board of .-Review and rec0111llend 
that tm findings of guilty and the sentence be vacated, that the ac
cused be released from the confinement adjudged by the· sentence in this 
case and that all rights, privileges and properey of which the accused 

· has been deprived by virtue of the :tincilngs of guilty and sentence so 
vacated be restored. 

3. Inclosed is a form of action designed to carry into ·etfect this 
recommendatian should such action meet with your approval. 

THOMAS H. GREEN 
Major General 

2 Incls The Judge Advocate General 
-1. Record of Trial 
2. · Fo.na of action 

( GCMO 128, 23 June 1948)• 

5 





DEPARTMENT OF THE ARlilY (281)
In the Office of The Judge Advocate General 

Washington 25, D.c. 

JAGH CM 330147 10 ~y 1948 

U N I T E D S T A 'T E S ) UNITED STATES AIR FORCES IN IDROPE 
) 

v. ~ Trial by G.C.M., convened at 
Wiesbaden, Germany, 19 March 

First Lieutenant WILLIAM J. ) 1948. Dismissal, total for
STE\VARI' (A0-576409), Air Force ) feitu.res and confinement for 
of the United States. ) eighteen (18) months. 

OPINION of the BOARD OF REVIElf 
HOTTENSTEIN, LTICH and BRACK, Judge Advocates 

l. The.Board of·Review- has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. . · • 

2! The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 96th Article of war. 

Specification: In that 1st Lieutenant William J. Stewart, Head
quarters Command, United States Air Forces in Europe, APO 
633, US Army, while Class VI Supply Officer at Bad Kissingen 
Air Base, did, at Bad Kissingen Air Base, APO 62, US Army, 
between the dates 10 October 1947 and 23 January 1948, wrong
fully eonvert to bis own use and purpose One Thousand Four 
Hundred and, Eighty-eight Dollars and Seventy Cents ($1,488.70), 
which bad been entrusted to him as said Clas~ VI Supply Officer. 

1 

He pleaded not guilty to and was found guilty of the Charge and Specifi
cation. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due and to be confined at bard' labor for eighteen months. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. The Board of Review adopts the statement of the evidence and the 
law contained in the review of the United States Air Forces in Europe · 
Judge Advocate, dated 9 April 1948, with the following additional connnents 
relative to the admission in evidence of aqcused1s testimony before a 
board of officers appointed under the provisions of Army Regulations 
420-5, dated 20 May- 1940. 

The board met pursuant to the order appointing it, on 24-27 January-
1948, for the purpose or investigating alleged shortages .in the accounts 
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of the "Class VI Supply," Bad Kissi.Deen Air Base. Among others, 
accused was called as a witness by the board and after having been 
duly warned of his rights admitted, in answers to questions asked him, 
his implication in the alleged shortages. The proceedings of the board 
(Pros Ex 3) was admitted in evidence over objection by the defense and 
that portion thereof comprising statements made by the accused was read 
to the court by the prosecution. The objection by defense to the intro
duction of the document ,ras based not upon the grounds that accused's 
statements contained therein were involuntarily made but on the ground 
that he had been denied right of counsel by the board. 

Whether accused was in fact denied right of counsel by the board 
and, il so, whether his testimoey- before the board was thus rendered 
inadmissible at the trial, are questions which need not be decided under 
the circums~ces of this case. ·Whatever error may have been colllllli.tted 
by the admission in evidence of Prosecution's Exhibit 3, was cured by 
accused's unsworn testimony at ·the trial, wherein he admitted substantially 
everything, relative to the alleged shortages, which he admitted in his 
pre-trial statements to the board conducting the investigation. (CM 
273791, Gould, 47 BR 29 at P•74-75); . ' 

4. The accused is 33 years of age and narried. Records of the 
Arary show that he was graduated from Baylor Military Academy in 1933 
and prior to entering the service was employed variously as a laborer, 
bookkeeper, county police and salesman. He served as an enlisted man 
in the Army from August 1942 until 3 March 1943 when he was colllllli.ssioned 
a second lieutenant, Army of the United States. ·en 25 October 1943 he 
was promoted to the rank of first lieutenant. He entered upon foreign 
service in the European Theatre on 18 January 1946. On 21 _November 1945 
he was punished under Article of War 104, for failing to repay money 
borrowed from officers, civilians, and enlisted men. His efficiency 

· ratings of record are uniformly 11:Ex:cellent. tt 

5. The court was legally-constitu,ted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused were colllllli.tted. The Board of Revisw is of'the 
opinion that the record of trial is legally sufficient to support the 
findings of guilty and the sentence and to warrant confirmation of the 
sentence. 4 sentence to dismissal, total forfeitures and confinement 
at hard labor for eighteen months is authorized upon conviction of a 
.violation of Article of War 96. · · 

. --'l1 /L;/'&t ·, Judge Advocate 
~ 

--+~-"'i'-'"~~~41¥-M~,,...,_____, Judge Advocate 

Judge Advocate cfr~".I. , 
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JAGH Cll 330147 1st Ind 

JAGO, Dept. of the Army, Washington 25, D.C. \\~l 181948 
TO i The Secretary- of the Army 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith £or your action the record of trial and the 
opinion ot the Board of Review in the case of First Lieutenant William 
J. Stewart (A0-576409), Air Force ot the United States. · 

2. Upon trial by general court-martial this officer was .found 
guilty of wrongfully converting to }:lis own use $1,488.10, which had 
been entrusted to him, in violation of Article of War 96. No evidence 
of previous convictions was introduced. He was sentenced. to be dismissed 
the service, to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor for eighteen months. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. A summary of the evidence ma.y be found in the review ot the 
United States Air Forces in Europe Judge Advocate which was adopted in 
the accompaeying opinion of the Board of Review as a statement of the 
evidence and the law in the case. The Board of Review is of the opinion 
that the record of trial is lega.lly sufficient to support the findings 
of guilty and the sentence and to warrant confirmation of the sentence. 
I concur in that opinion. 

On 10 October 1947, accused was appointed, in addition to other 
duties, 11Class VI Supply" (Liquor) Of'ficer at the Bad KissingenAir Base 
(Germaey). His duties in this capacity consisted of procuring and 
distributing liquor for the Air Base and accounting for the .funds 
received and expended in connection with the purchase and sale of the 
liquor. An audit ot his accounts on 27 January- 1948·, disclosed a cash 
shortage of $1488. 70. Accused admitted in his unsworn statement at the 
trial, that he converted soma ot the .fund to his personal use during an 
11all night dice game" sometime between the 10th and 20th of November 1947. 
He further stated that he did not know the exact amount converted by him 
but considered himself responsible for the entire cash shortage. 

4. The accused is 33 years of age and married. Records of the 
Army show that he was graduated from Baylor Mllitary A.cadem;y in 1933 an:i 
prior to entering the service was employed variously as a laborer, book
keeper, county police and salesman. He served as an enlisted man :l.n the 
Anrtr from August 1942 until 3 March 1943 when he was commissioned a 
second lieutenant, Arm:, of the United States. On 25 October 1943 .he 
was promoted to the rank of first lieutenant. He entered upon foreign · 
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service in the European Theatre on 18 Jamiary 1946. On 2l November 
1945 he was punished under Article of War 104, for failing to repay 
money borrowed from officers, civilians, and enlisted men. His ef'fici.ency 
ratings of record are unitormly "Excellent.n 

5. I recommend that the sentence· be confirmed and carried into 
execution, and that a United States Disciplinary Barracks be designated 
as the place of confinement. 

6. Inclosed is a form of action designed to carry the foregoing 
recoIIDD.endations into effect, should such recommendations.meet with 
your appro-..al. 

, CM 330,J.47 

2 Incls THOMAS H. GREEN · 
l Record of trial Major General 
2 Form of action The ,!udge Advocate General 

--------------------.----( GCYO 114, l June 1948) • 

4 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. ~-

JAGN-CM 330185 

UN IT ED ST.ATES ZONE CO~D AUSTRIA ~ 
v. ) Trial by G.C.M., convened at 

) Salzburg, Austria, 23 and 25 
General Prisoner SHELBY D~ ) March 1948. Dishonorable dis
EMBS. I ) charge and confinement for 

) eighteen {18) months. Ili.s
) ciplinary Barracks. 

HOLDING by the BOARD OF REVIEW" 
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates • 

1. The .record of trial in the case of the general prisoner named 
above has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi
cations: 

Cl!ARGE I: Violation of the 93rd Article of War. 

Specification: In that General Prisoner Shelby D. Embs 
(then Private, Company "H", 16th Infantry), did, at 
Camp Truscott, Austria, on or about 24 November 1947, 
feloniously take, steal and carry away sixteen (16) 
cartons .of cigarettes, value about $12.80, one (1) 
Beacon camera value about $13.00 and one (1) pocket 
watch, value about $5.00, of a total value of about 
$30.80, the property of Private First Class Marvin 
G. Harris. · 

CHARGE II: Violation of the 96th Article 'Of War • 

. Specification: In that General Prisoner Shelby D. Embs, 
(then Private, Company "H", ·:I.6th Infantry); did, at 
Salzburg, Austria/ on or about 25 November 1947, un
lawfully ca:r~ co_nc!3aled weapons, to-wit: One (1) 
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caliber 32 Beretta pistol, serial number 77ll86 
and one (1) knife with a blade appro:ld.mately 3½ 
inches in length. 

CHA.RGE,III: Violation of the 61st Article of War. 

Specification: In that General Prisoner Shelby D. Embs, 
(then Private, Company "H", 16th Infantry) did, with
out proper leave, absent himself from his organiza
tion and station at Ca~p Truscott, Austria, from 
about 21 November 1947, to about 25 November 1947. 

CHARGE IV: Violation of the 69th Article of War. 

Specification: In that General Prisoner Shelby D. Embs, 
(then Private, Company "H", 16th Infantry), having 
been duly placed in arrest at Camp Truscott, Austria, 
on or about 10 November 1947, did, at Camp Truscott, 
Austria, on or about 21 November 1947, break his said 
arrest before he was set at liberty by proper authority~ 

Accused pleaded not guilty to all Charges and Specifications. He was f'ound 
guilty of the Specification of Charge II except the words none (1) knif'e 
with a blade approximately 3½ inches in length," guilty of all other 
Charges and Specifications, and was sentenced to be dishonorably discharged 
the service, to forfeit all pay arrl allowances due or to become due and to 
be confined at hard labor for eighteen months. The reviewing author! ty 
approved the sentence, designated the. Branch, United States Disciplinary 
Barracks, Fort Knox, Kentucky, as the place of confinement and for-
warded the record of trial for action under Article of War so½•. 

, ' 
3. The record of trial is legally sufficient to support the .findings 

of guilty, except as to the value found in the Specification of Charge I. 
The only matters which require consideration are the legal sufficiency 
of the record of trial to support ·.the findings of guilty of the Speci!'i
cation of Charge I as to value, and the legality of' the sentence inposed. 

4. The Specification of Charge I, of which accused was found 
guilty, alleges the larceny of sixteen cartons of cig~rettes, value 
about $12.80, one Beacon camera, value about $13.00 and one pocket 
watch, value about $5.00, of a total value of about $30.80, the pro
perty of Private First Class Marvin G. Harris. The larceny of' the 
articles by the accused at the time and place alleged was clearly proved 
by the evidence contained in the record of trial. The value of the 
cigarettes described in the Specification was established by stipula
tion as $12.80 as·alleged. The $ole evidence of value of the watch 
is contained in the testimony of Private First Class Harris that he 
"purchased it from a guy in Hof, Germany" for five dollars (R. 19, 21, 
23). With respect to the value of the camera the only evidence· pre
sented i~ the testimony of Private First Class Thomas Bronikowski that 
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he paid $13.00 for it new in 11Detroit, Loclonan 1s Jewelry Store" during 
August 1947, that he had never used it, but it was in working condition, 
and that he left it with Private Harris as security for a loan of five 
dollars (R. 24, 25). 

It is well established that, except as to distinctive articles 
of Government issue, or other chattels, which, because of their character 
have readily detenninable value, the value of personal property to be 
considered in determining the authorized punishment for larceny is the 
worth of the property in the open market at the time and place of the 
offense (CM 323387, Learned et al (1947); CM 217051, Barton et al, llBR 
193; TM 27-255, par. 100!?). In order to establish value by the testimony 
of the owners of the property, it mst appear that they are qualified 
as expert witnesses in that regard (CM 323387, Learned et al (1947)). 
There is nothing in the record of trial to in:licate that either of these 
witnesses was thus qualified. · 

Wbile it appears from the testimony of Private Bronikowski that 
the camera had been purchased new about four months prior to the larceny 
and had never been used, after its purchase and removal from the store 
it became a "second hand article." The value·of such an article cannot 
be established by proof of its original cost (TM Z'l-255, par. 100]2). 
The fact that the items in qu·estion were physically before the court 
does not cure the deficiency in proof since the market value of the 
items alleged is not of such fixed and common knowledge as to justify 
the Court in taking judicial notice of tmir value ·(CM 323640, Pamintuan 
(1947); CM 213952, ~ 10 BR 296). Therefore, although urxier. the pro
visiori,s of paragraph 149g_, MCM, 1928, the court might take judicial 
notice that the value of the watch and camera were of some value, it 
was not authorized to .find a value which,. added to the stipulated value 
of the cigarettes, would establish a value in excess of $20.00. It 
follows that-- so much of the findings as pertains to a total value of 
the stoler.r'articles in excess of $20.00 cannot be sustained. 

Larceny of property of a value of $20..00 or less will support 
a maxi.mum sentence to confinement at hard labor for six months (par. 
104£, MCM, 1928). ' 

5. The maximum confinement at hard labbr authorized for the of
fense of unlawfully carrying concoaled weapons of which accused was 
found guilty under the Specification of Charge II is three months (par. 
104£, MCM, 1928). 

6. With respect to the offenses of which accused was found guilty 
under Charges III and IV, the record establishes that the absence with
out leave alleged in the Specification of.Charge III was concurrent with 
and had its inception in the breach of arrest alleged in the Specifica
tion of Charge IV. The two offenses were but different aspects of the 

3 
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same act. Where a sentence is imposed with reference to two or more 
offenses constituting different aspects of the same act or omission, 
so much thereof as exceeds the maximum authorized penalty for the most 
serious aspect of the act or omission is illegal (CM 325224; Hunt 
(194?); CM 313544, Carson, 5 Bull JAG 202). The maximum sentence to 
confinement authorized for the period of absence as alleged an:i proven 
is twelve days (par. 104£, MCM, 1928). The maxi.mum sentence to con
finement for breach of arrest as alleged and prbven is three months 
(par. 104£, ~C~, 1928). In this case the breach of arrest is the 
more important aspect of the act since it carries the heavier penalty, 
consequently the confinement that may be imposed for these two of
fenses may not exceed three months. 

The maximum sentence that.may be imposed against accused for 
all of the offenses of which he has been found guilty is dishonorable 
discharge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for one year. · 

?. For the reasons above stated the Board of Review holds the re
cord of trial legally sufficient to support only so much of the .._finding 
of guilty of the Specification of Charge I as to value as finds a total 
value not in excess of $20.00, legally sufficient to support ·the findings 
of guilty of Charge I and of all other Charges and Specifications, and 
legally sufficient to support only so much of the sentence as provides 
for dishonorable discharge, forfeiture of all pay and allowances due or 
to become due, and confinement at hard labor for one year. 

:Z~~~, Judge Advocate. 

4 



(289) 

JAGN-CM 3.30185 1st Ind 
. ' .

JAGO, Dept. of the Army, Washington 25, D. C. 
TO: Commanding General, Zone Command Austria, AFO 541, c/o 

Postmaster, New York, N. Y., 

1. In the case of General Prisoner Shelby D. Embs, I concur 
in the foregoing holding by the Board of Review and for the reasons, 
therein stated recommend that only so much of the finding of guilty 
of the Specification of Charge I as to value be approved as finq.s a 
total value in excess of $12,80 but not in excess of $20.00, and that 
only so mucn of the sentence be approved·as involves dishonorable 
discharge, forfeiture of all pay and allowances due or to become due 

· and confinement at hard labor for one year. Upon taking such action 
you will have authority to order the execution of the sentence. 

2. When copies of the published order in this case are fonyarded 
to this office they should.be accompanied by the foregoing holding and 
this indorsement. For.convenience of reference and to facilitate at
taching copies of the published order to too record in this case, please 
place the file number of the record in brackets at the end of the pub-
lished order as follows: · 

(CM 330185) •. 

1 Incl VE" 
Record of trial Brigadier General, United States Army 

Acting Judge Advocate General 

http:should.be
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DEPARTMENT OF THE ARMY. 
In tha Office of T~ Judge Advocate General 

Washington 25, D. c. 
I' 

1:'. 

JAGN-CM .330193 

UNITED STATES ) NEW YORK PORT OF EMBARKATION 
) 

Te ) Trial by G.C.M., convened at 
I , ) Brooklyn, New Yori:, 23 June 

Private ROY JEFFCOAT . (18306472), ) 1948. Ili.shonorable discharge 
9201 Technical Service Unit, ) and confinement for three (3) 
Transportation Corps, Military ) years. Federa~ Reformatory. 
Police Detachment. ) 

HOLDING b;r the BOARD OF REVIEW 
llVINELL, ALF.RED and SPRINGSTON, Judge A.dvocat~s 

l. The record of trial on rehearing in the, case o:f the soldier 
named above has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Speci
fications: 

CHARGE: Violation of the 93rd Article of War. 

Specification 1: In that Private Roy Jeffcoat, 9201 TSU-TC, 
Military Police Detachment, Fort Hamilton, Brooklyn 9, 
New York, did, at Brooklyn, New York, on or about 13 
February 1948, by .force and violence and by· putting 
him in fear, feloniously take, steal and carry away 
from the person of Kenneth E. Lea, the sum of $120.00, 
lawful currency of the United States,•one pocket watch 
value about $1.00, two certificates issued by the 
Central Bank of China, each.in the amount of one 
thousand Customs Gold Units, of some value, and one 
wallet value one dollar, all the property of said 
Kenneth E. Lee. · ' 

Specification 2: In that Private Roy Jeffcoat, 9201 
TSU-TC Military Police Detachment, Fort Hamilton; 
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Brooklyn 9, New York, did at, Brooklyn, New York, 
on or about 13 February 1948, with intent to com-
mi:t a felony, viz, robbery-, commit an assault upon 
Kenneth E., Lee, by 'Will£ul~ and feloniously striking 
the said Kenneth E. Lee on the head 1lith a clenched 
fist. 

Accused pleaded nc,t guilty to, and was .found guilty o:t, the Charge and 
its Specifications. Evidence of one previous conviction was intro
duced. He was sentenced to be dishonorably discharged the service, to 
fc,rfeit all pay and allowances due or to be·come due, and to be con.fined 
at hard· labor for six years. The reviewing authority apprgved only so 

·much of the sentence as provides for dl..shonorable discharge, ·total.for
feitures and con.finement; at hard ls.bor for a period o~ five years, but 
remitted two years of the confinement, designated the Federal Reformatory-, 
Chillicothe, Ohio, as the place of confinement, and forwarded the recqrd 
of trial :for action under Article of War so½. 

,3. The evidence is legally sufficient to sustain the findings. The · 
only question presented is the legality of tpe sentence. In the first 
trial of this case the court imposed a sentence of fivt;i years, which 
was approved by the reviewing autl:Prity, llho remitted three years thereof. 
On rehearing the court imposed a sent;ence of six years, and the revielling 
authority approved five years but remitted only tl'IO years, leaving the 
tenn of confinement imposed at three years. 

4. Article of War 40 provides that "No authority Shall return a 
record o.f trial to any court-martial for reconsideration of * * * (d) 
The sentence originally imposed, with a view to increasing its severity.• 
Paragraph 8712., MCM, 1928, provides that 11 Upon a rehearing no sentence 
in excess of or more severe than the original sentence shall be enforced• 
and "The action of a reviewing authority in approving a sentence and 
simultaneously remitting a part thereof is legally equivalent to ap
proving only the sentence as reduc~d. • 

A sentence announced 'by a court does not become :final until 
the reviewing authority has acted thereon. 'When ha has taken action the 
term of confinement imposed is fixed. Remission, under the quoted pro
vision of the Manual, approves only the sentence as reduced. When 'the 
reviewing authority took appropriate action and then :forwarded the case 
under Article of War 5o½ the only sentence acted upon by the Board of 
Review and The Judge Advocate General was the final sentence as approved 
and modified. by the reviewing authority. The provisions of Article of 
War 5o½ and paragraph 8712., MCM, 1928, do not operate to confer upon the 
reviewing authority the power to order a rehearing in which a more severe 
.sentence may be imposed. Forwarding the case :for review under Article 
of War 50:t is equivalent to publication and the sentence :fina.lly' fixed 
by the reviewing authority may not, whatever. course the proceedings 
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thereafter take, be-exceeded (See unpublished letter in CM 322479, 
Johnson, dated 16 Jan 1948 and CM 144170, Burke; CM 152122,' Thomas; 
CM: 161968, LaPoint; CI'li 234781, Krasieski; CM 248899, Simone). Under 
identical circumstances the Board of Review in C:U: 204405, Rose, 8 BR 
6, 9, held: . 

"The sentence as acted.on by the Board.of Review and The 
Judge Advocate General under the provisions of Article of 
War 5o½ was a sentence of dishonorable discharge, -total 
forfeitures, and confinement at hard labor for six months, 
and in the opinion of the Board of Review this vtas the 
•original sentence• in the case and no sentence in excess 
of or more severe than this can now be enforced." 

The .Articles of War and the provisions of the Manual give full 
support to the correctness of the ruJing announced in the Rose case. We 
are in complete accord with the views therein expressed andac'cordingly 
are required to hold the sentence on rehearing in excess of dishonorable 
discharge, forfeiture of all pay and allowances due or to become due and 
confinement at hard labor for·two years illegal and void. 

5. For the reasons stat·ed the Board of Review holds the record of 
trial legally sufficient to support only so much of the sentence imposed 
as provides for dishonorable discharge, forfeiture of -all pay and allow
ances due or to become due and confi.ne~ent at hard.labor for two years. 

3 
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JUL 27 1~4~ 

JAGN-CM 330193 1st. Ind 
JAGO., Iept. of the Army, Washington 25, D. C. 
TO: Commanding General, New York Port of Eni>arkation., Brooklyn, New York. 

l. In the case of Private Roy Jeffcoat (18306472)., 9201 Technical 
Service Unit., Transportation Corps., Military Police Detachment., I concur 
in the foregoing holding by -the Board of Review and recommend that only 
so much of the sentence be approved as'involves dishonorable discharge., 
f orf'eiture of all pay and allowances due or to become due., and con
finement at hard labor for two years. Upon taking such action you 
-«ill have autpority to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding 
and this indorsement. For convenience of reference and to facilitate 
attaching copies of' the published order to the record in this case, 
please place the file number of t~ecord in brack;ets at the end of. 
the published order., as .f'ollo'Jl's: . 

(CM 330193). 

1 Incl MAS H. GREEN 
Record of trial. Major General 

The Judge Advocat• General 

TCNYP 201 GAC-Jeffcoat. Roy (Enl) 2nd Ind. RNF/fh 

Hq. ~ew York Port of l!;mbarkation. Brooklyn. New York. -29 July 1948. 

'!'01 ~he Judge Advocate General. Department of the Army. Na~hington 25, n.c. 

1. Complied with. 

2. Inolosed are six copies of General C_ourt-Martial ··Order No. 104."
this headquarters, 28 July 1948. 

'FOR THE COldllAllDING GEIi~~- , 

· · , WILLIAM J. 
Lt. Colonel JAGD, 
Port Judge Advocate.2 Inc ls 1 

Added 
2 - GCMO 1/104 (6 copies) 
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DEPARrMENT OF THE ARMY 
In the Office of The Judge, Advooa.te General 

·v,·ashington 25, D. c. 

JAGK • CM 330208 
15 JUN ,~48 

UNITED STATES ) FIRST ARM? 

v. Trial by G. C. M., convened at 
Schenectady General Distribu-

Technician Fifth Grade ROY D. ) tion Depot, 2 March 1948. EACRa 
INMAN (RA 19305974), aDd Private ) Dishonorable discharge (suspended) 
LA.UREICE L. WANGELIN (RA 17216875), ) and confinement for one (1) year. 
both ot 504th PIR, 82nd Airborne Ini'a.n-) Disciplinary Barracks. 
try Diviai011. ) 

l 

-------------------~----------OPINION of the BQAPJ) OF REVIEVf 
SILVERS, ACKROYD and LANNING, Judge Advocates 

1. The reoord of trial in the case of the soldiers named abov. has 
been eX8Illined in the Offioe of The Judge Advocate General and there 
fowxl legally insufficient to support the findillga and sentences as to 
each accused. The record of trial has now been examined by the Board of 
Review am the Board submits this, its opinion, to The Judge Advocate 
General. 

2. The aooused were tried upon the following oharges and speoifioa
tionsa 

CH!RGE Ia Violation of the 93rd Article of War. 

Speoifica.tionz In that Private I..&urence L. Wa.ngelin, 504th PIR 
82nd Airborne Infantry Division, did, at the Schenectady 
General Distribution Depot, on or about 15 December 1947, 
feloniously take, steal am carry a.way an electric drill, 
value about ;2s.oo. th~ property of Charles Brodbeck. 

CHARGE IIa Violation of the 94th Article of War. 

Spe cifioationa In that T/5 Roy D. Imnan, 504th PIR, 82nd 
Airborne Infantry Division and Private Laurence L. Wangelin, 
504th FIR, 82nd. Airborne Infantry Division, acting jointly 
and in pursuance of a common intent, did, at the Schenectady General 
Distribution Depot, on or about 22 No'V8lllber 1947, feloniously 
take, steal and carry away three eleotrio drills of a value 
of about $9.50, $17.00 and $32.90 respectively, and two elec• 
trio shears of a value of about $40.00 and t64.60 respectively, 
of a total value of about $164-.00, property of the United 
States, furnished and inten:led for the military service thereof. 
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CHARGE III• Violation of the 96th Article of War. 

Sp,oifioa.tion1 In that T/6 Roy .P. Imnan, 504th PIR, 82nd. Air
borne Infantry Divieion, and Private La.urenoe L. Wqelin, 
504th PIR, 82:cd Airborne Infantry Divilion, a.oting jointl;r 
and in punuanoe of & oammon intent, did, at the Sohenecta.dy 
General Distribution Depot on or about 16 December 1947, wro:i:ig• 
fully eJ1d k:nc,aringl7, aell one eleotrio drill of a. value of 
&bout $25.00, property of Cbarlea Brodbeck. 

Each aoouaed pleaded not guilty to the charges and apeoifioa.tiona upon 
whioh he wu :- -raigned. Accused Wangelin was found gu.11t7, of the apecifioa.• 
tion of Charge I, except the worci. •a.bout $26.0011 eubstituting therefor the 
word• •over $20.00," and guilty- of Charge I. Aooueed Wa.ngelin and IID11an 
were fow:d guilty of Charge II alld it• epeoificatiqn, guilty of the 1pec1-· 
fioa.tion of Charge III exoept the word• "the" and "General Dbtribution 
Depot" and the words 8 1.boui i25.00," 1ubstituting for the latter the word• 
110Ter_*20.oo, 11 and guilty of Cha.rge.III. No evidence of an,y previous oon
Tiotion wu introduced &gain.st either acouaed. Ea.oh a.ooused wa, 1entenoed 
to be diehonorably discharged the service, to forfeit all pay and allowances 
due or to become due, a:cd to be oollf'ined at hard labor a.t such place u the 
·reviewing authority- might direct for a. period of two years. As to ea.ch ac
cused the reviewing authority a.pproved the aentenoe, remitted. one 7ear of 
the confinement adjudged, and ordered the sentence a.s thua modified duly
executed but suspelllied the execution of that portion thereof adjudging dis• 
honore.ble discharge until the soldier'• release from confinement. Bia cle
aigna.ted the Branch l1:nited Statea Disciplinary Ba.rraoks, Fort Hancock, New 
Jersey, or elsewhere a.a the Secretary of the Army might direct., as the 
place of confinement in •a.ch cue. The result of trial wu published i!l 
General Court-Ma.rtial Orders No. 61, Hea.dquartera First Army, Governor'• 
Island, New York 4, New York, dated 16 April 1948. 

3. Evid•nce 

An \lllBWOrn written pre-tria.l statement ot ea.oh accu.ed wu received 
in evidence (R 27,28). In these statements, aocused relate'd that on or 
about 22 November 1947 they had taken three electric drills a.nd two eleotrio 
1heara from the Post Engineers utility Shops a.:cd had delivered the tools 
to a. civilian guard named Turkett, placing them in the ba.ok of his ce.r. 
They receiTed $40 £or this property (Pros Exa C am D). It a.ppea.red trom 
evidence a.liunde these statements that three electric drills and two electric 
shears, property of the United States :furnished and intended for the mili
tary service, were foWld to be missing from the Poat Engineer• utili-ty-
Shops, Schenectady Geoeral Distribution Depot, on or about 24 November 
1947 (R 45-47, 48-49, 50-52, 53-55, 59). :Mr. Ruel J.. Turkett, formerly a 
civilian guard at the Depot, testified that neither accused had ever 
•of'fered" to sell to him three drills and two electric shea.ra or 8JIY other 
type ebotrio tool equipment. He had :no •conversation• with either a.o-
cused during the period-21 to 24 November. Heither accused placed 1.117 
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equipment in his a.utomobil• on 22 November (R 33-36, 65 ). 

In hi• pre-tria.l statement, accused Wangelin sta.ted that a.bout 15 
December 1947 he a.pproe.ohed acouaed Inman ·and asked him where he could 
•get rid ot• a drill he had taken from "Building 1.• Both acou1ed went 
to Sohenecta.dy the next day where they disposed of the drill to "the Body 
am Fender man on Broa.d1re.y," receiving therefor the aum of $20. Acou.sed 
Iman, in his pre-trial statement, related that about 15 December 1947, 
Wangelin came to him and asked him if he could dispose of a drill. Imnan 
first offered the drill to Turkett "lvho would not pay a prioe acceptable 
to Wangelin. Both a.ccuaed then took the drill to "the body and fender 
works• on Broa.dlra.y in. Schenectady where it waa aold tor $20 (Pros Exa C 
aild D). It ar::-.,a.red from evidenoe aliunie the ata.temeJ1ta ot accused that 
11between Friday night and Tuesday morning after Tha.nlcaghing," 19-U, an 
electric drill belonging to Charles Brodbeck, an employee of a 00J1tracti.Jlg , 
firm, wa.1 mining from the place where it had been left in "House 1, Unit 
1.11 It had been uaed in co:netruction work on the building, which wu 
loca.ted in the Schenectady Genera.l Distribution Depot (R 6-10). Thia drill 
was purchased by Yr. George Va.lletta, a 8 body and fender man" with a place 
of busineaa on Broadway, Schenectady, from "two soldiers" sometime after 
Thanksgiving but before Christmas. One soldier wa.a "huaey• and had curly 
hair. The other was "thin" a.nd weighed about 150 poUDda. Mr. Valletta. 
had seen the husky soldier a.bout three ti.mes 8.1'ld the thin one only once. 
Asked by the prosecution a.t the trial to "look a.round the oourt and see 
whether the a.ooused a.re present," Mr. Va.lletta replied, "They aren't in 
this room.• At this time a.ccused were sitting among other soldiers in 
the rear of the court room. Later in the trial, when again urged to 
identify •the one or two persons," Mr. Valletta indicated a.ocused Wa.ngelin. 
Accused Wa.ngelin waa "the only one" Mr. Valletta. could "identify. n Mr. 
Valletta had made a. pre-trial identification of a.ocused Wa.ngelin at the 
Depot. On this occasion accused Wa.ngelin was in a. room with two officers, 
wa.s "stripped down to a T-shirt" a.nd was the only enlisted man present 
(R 15-22 ). · 

The pre-trial statements of accused had been taken by Captain Martin 
H. Rodgers, Schenectady General Distribution Depot, who testified that he 
wa.s one of the officers appointed by the Depot to investigate this case 
(R 25). Excerpts from the direct examination of Captain Rodgers, a. witness 
for the prosecution, 8.Ild comments of defense counsel thereon follow. 

"Q. Will you describe that to the courtf 
A. That is the statement given me by Pvt Wangelin 14 January· 

1948. The statement was taken d01III1 by Mrs. F.dna. Ma.rtin 
after they ha.d been advised of their righta under the 24th 
Article of War and warned that they were not required to make 
a statement. They "had three choioes J they oould remain silent, 
could :make an WJSWorn or a sworn statement. I explained to 
them if they did.rema.in silent no oo.mment would be made; if 
they ma.de an, UI1.SWorn statement they would not be put on the 
stand and questioned regarding it, 8.Ild if they made a sworn 
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statement they could be put on the stand and exud.ned 'b,y the 
Trial Judg• Advoca.te.q 

"Q. Do 1ou believe th&t, in view ot the ta.ct that you wer• a. Captain 
and were in front of the accused he made tht.t statement beoa.uu 
you a.sked him tot 

A. No, I do not believe being a. Ca.pt&in had any effect on him. He 
had previously made a. statement to the FBI al:ld I told. him to 
tell the story- given them in his own word• if he 10 dHired. 

Defense objeotaa Captain Rodgers made a statement to the accused that 
the una,rorn statement would not be used against them, 
and tha. t is the manner in Which the boys ma.de the 
statement at a.11. 

A. No;. air. 

Defense• You just said io. 

A. He wa.s warned of' hia rights that it was atriotly a Tolunta.ry 
statement. No pressure wa.s brought to bee.r. 

Defenses No. He said they would not be questioned on the s taDd.." 

•Q. You testified that you warned this man Uilder the 24th Article 
of War. What, exactly, did you dot 

A. Told them. they were not required to· make a statement if they 
did not desire to me.ke one on the charges age.inst them, tho 
statement would be strictly voluntary and might and could be 
used against them if necessary. Second, they could make an 
unsworn statement in which they would not be called on the 
witness stand and cross-examined by the defense or TJA. 
·Third, if they made a sworn statement they could be called 
to the stand am questioned by the TJA and court. Th•y were 
warned. No pressure was brought to bear to make a statement 
that would incriminate them in a:ay wa.y," 

"Q. Also in the same line, Captain Rodgers, I ask you to identify 
this. 

A. This is a statement made by Inman in which he volunteered this 
information after he was warned of his rights under the 24th 
Article of War. This statement was taken 26 January and due 
to the fa.ct that at the time of investigation he was at Fort 
Bragg there was a del~ from the 14th to the 26th of' January 
in getting,/Il~m.tiere for investigation. The two soldiers were 
interviewed at the S9.ll18 time. 'I took the statement down from 
Inman am the statement was made to Mrs. 'Edna Martin who took 
it in shorthand, typed it, am it we.s verified hr, Inman am 
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signed by him. He also was Wa.rll.ed o.f' his rights under t:ie 
24th Article ot War, and he wu not requested to make a state
ment unlesa he desired, and at the ume time this statement 
was taken down I told hilll to read the atatement over to see 
i.f' that was right. There we.a a technical error in the state
ment originally and it was changed and the statement typed 
over on the 26th but they kept it the same u the old state
ment o.f' the 14th. This 1a a oon.f'easion by lJllll8l1 made to me 
but taken by the stenographer, verified and signed by hill" 
(R 25-28). 

On croaa-exami.........tion ~ defense counsel, Captain Rodgers stated that he had 
informed accused that i.f' they made a statement it would be a good idea to 
tell the truth, not to-hold back any information." He did not read the 
24th Article ot War to accused b~ explained it to them (R 28 ). 

Mrs. Edna Martin testified that she was present and took down the 
statement of each accused. Captain Rodgers had stated to accused that 
i.f' they made a. statement it could be used aga.1:cat them a.Ild had read 
"something" out of a book which Mrs • .Martin thought contai.ned the Articles 
ot War. Ho "told them they could make a sworn or 'an UllSll'orn statement, or 
they could remain silent. He told them he thought it would be best it 
they told the truth and made a clean breast of everything." The Captain 
showed accused an example of an unsworn statement. Accused asked Captain 
Rodgers a few questio:cs about their rights but she was unable to recall 
what was said. In response to the question, ''Would you say that Captain 
Rodgers tried to get the e.couaed to make a clean breast o.f' the atory1" 
she replied, •res, he did• (R 30-33). 

Each accused testified tor the limited purpose or relating the cir
cumstances under which their statements were made. 

Aocused Inman denied that Captain Rodgers explained the 24th Article 
or War to hilll, and stated that it was read a.nd e:.x;plai:ced to him tor the' 
first time by the Assistant Defense Counsel. This was the first time 
Imnan had clearly understood that Article. Captain Rodgers referred to 
the llanual for Courts-lfa.rtial only on the question of punishment; At 
Fort Bragg where accused had made a previous statement (not in evidence), 
a 1-jor Martin had told accused that anything he said could be used against 
him, but Cap-t;ain Rodgers said that an unsworn statement could not be· used 
against him. Inman, therefore, made an unsworn statement to Capt&in 
Rodgers. He would han remained silent had he known that such a state
ment could be used against him (R 67-69). 

Accused Wangelin testified that Captain Rodgers did not read the 
24th Article of War but attempted to explain it. Thia explanation 
was not clear. Captain Rodgers told acouaed Wangelin that he should make 
a "clean breast" ot everything and he showed aocuaed some statements. 
The Captain said tha.t an unsworn statement would not be used against him. 
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The first time accused Wangelin understood the meaning of the 24th Article 
of War was when Captain White, the Assistant Defense Counsel, read and 
explained it to him. Accused had made a previous statement (not in evi
dence) to the 11F.B.I. 11 ., but was told that the ~tatement could not be used 
in a military court. He would not rave made the unsworn statement to 
Captain Rodgers had ~ticle of War 24 been 11proper:cy explained" to him· 
(R 71-73). . 

Neither accused testii'ied in his own behalf at the trial (R 73). 

·4. Discussion 

From a. perusal of' the above evidence.I.it is obvious that if the pre-trial 
statements of' accused, llhich amount to confessions, had been erroneously re
ceived and cou.. idered by the court there 110uld relJl8.in not a scintilla of' 
evidence tending to show that either accuaed had committed the offense made 
the sul>ject of Charge II and its specitication or that accused Inman had . 
participated in the ,rrongf'lll sale denounced 1n Charge m and its speci!i
cation. Moreover, ii' the pre-trial statement of accused Wangelin was inad
missible, the remaining proof' of his guilt of' Charges I and III and their 
specifications would not, we believe, be or sui'f'icient force to overcome the 
prejudicial effect of the erroneous reception 1n evidence of' his confession. • 
The identification of Wangelin as the culprit by Mr. Valletta was not only 
vacillatory in nature but was apparen~ based upon a pre-trial identifica
tion made under circumstances which could -well have misled the ident~· 
witness., for accused Wangelin was the only person offered to view at that 
time as the one "Who may have been the of.fender (CM ,300644., Pheil, 4 BR (E'ro) 
91.,1.04). We will., then., now look to the conditions under which the pre
trial statements of' accused were obtained with a view to determining the 
admissibility of these statements. 

Accused testified that Captain Rodgers had told them that unsworn pre
trial statezoonts could mt be used against them am that consequently they 
made tinsworn pre-trial statements which they would not have done had they 
known that such statements would be introduced in evidence at the trial. 
Captain Rodgers denied this and insisted that he had simply informed ac
cused that they could not be called to the witness standard questioned 
concerning any unsworn pre-trial statements they might make. Ji.a 
between these varying versions of what happened prior to. the making of the 
pre-trial statements we must accept that or Captain Rodgers as the correct 
one., for. the court fo1md against accused. But this does not end the 
matter• .Apparen~., Captain Rodgers was confused as to the di&tinction 
betaeen the application of' the right aeainst self-incrimination out
of court and the various testimonial rights afforded an accused in a 
cour~rtial trial. Vle need not dwell upon the question of' the correct
ness of' Captain Rodger's advice to accused concerning the use of 
swom and unsworn pre-trial statements in court., it being sui'ticient 
to say that such advice cantained elements of incongruity having a tend
ency to mislead. ~t would be., we think., most unreasonable to maintain 
that accused., who seemed to be unversed :ill the law., would not be war
ranted in placing upon such advice the construction -they did., that is., 

. that 1msworn pre-trial statements. would not prejudice them in any manner 
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should they be brought to trial. True. there is testimoey- to the effeot 
that Captain Rodgers had also informed aocused that if they ma.de aey 
statement it could be uaed against them. However. if the Captain did 
so inform them. this 1nfol'lll8.tion oonsidered along with his other ad• 
vice would serve only to ,aid to_~he confusion by wa:y of giving them the 
impression that unsworn/4'tad.&i.Ms could be used against an accused only 
out of oourt. 

In CM 324725. Blakeley. 73 BR 307.319. the Board of Review had oooa
sion to says 

"A oonfession may not be considered by the court as tending 
to establish the guilt of an accused if it appears that it was 
involuntarily made. The Manual for Courts-Martial. 1928. 
prescribes no hard a.nd fast rules for determinining whether a con
fession was or was not voluntary and does not specifically re
quire that ~ particular wu-ning shall be given to an e.ocused 
or a suspected person prior to receiving his a.dmissions of 
guilt. In this respect. the Manual states1 

'A confession not voluntarily ma.de must be rejectedJ 
but where the evidence neither indicates the contrary 
or suggests further inquiry as to the circumstances. a 
confession~ be regarded as having been voluntarily 
made. Thus• where all the available evidence a.a to the 
oiroWDBta.noes merely- shows that a.n accused. a printe. 
confessed to a friend, another private. the oonf'ession 
ma.y be regarded as voluntary. 

'The i'a.ot that the confession was ma.de to a. military 
superior or to the representative or agent of such superior 
will ordinarily be regarded as requiring further inquiry 
into the circumstances. particularly where the case is 
one of an enlisted man confessing to a military superior 
or to the representative or agent of a military superior• 
(par. 114_!, MCM, 1928, underscoring supplied). 

"Consistently with these principles of law, a..s applied to human 
relationships somewhat peculiar to the military service, the Board of 
Review has generally held that where it appears that an accused 
has confessed upon being interrogated by one who is acting a.a . 
his military superior. or a.a an agent of that auperior. •••• the 
prosecution must establish. in order to overcome the implication 
of oanpulsion. that aocuaed wu cognizant of his right not to 
incriminate himself at the time he admitted his guilt. It is 
not neceuary. in such a case, to show that the 24th Article of 
War had been read to a.ocused. but it should appear that it.I 
substanoe was ma.de known to him or that a reasonable be.ab 
exi•ted for an inference that he wu aware of ita proviaiona 
or those of • :imib.r oivil gua.ranteea. Ala o where there is 
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an implication tha.t accused may- h&n been overrea.ched, it ii not 
sufficient that aooused had merely been told tha.t he need not 
speak: unless auoh wa.a his desire, it being moat e11enti&1. evea. 
though no explicit threats or promises ot immuni't7 or oleme?107 
were em.ploy;e4, that he a.bo knew that his word• :mig~ be ued 
against him, i'or la.eking such Jmodedge It could not 'be oonaid•red 
that he was fully' aware ot the danger ot inoriminat~ hiuelt 
(CJl 27H78, Ellis, 47 BR 2n,283J Cll 297985, R§;z:6 BR (E'!O) 
353, 357J CMZ98745, Souza, 16 BR (E'!O) 361, • (See alao 

. ClC 318851, Staoy, 68 BR 53,551 Cll ~, 1upra, ·p 96.) 

.Applying the foregoing principles to the •a.a• at bar, we must oonol\lde 
that the pre-trial 1ta.tementa made to Ca.ptail:l Rodgers by theae aocua ed 
were erroMoualy' e.clmitted in evidcoe and that the timing• ot guil't7 
and the aenteme herein aa to each aoouaed 1hould be Ht uida. 

It will be noticed that it ha.a not been neoe11ary- tor us to pua . 
upon the applicability to this oa.ae ot the rule r•cently' laid down bf the 
Board ot Renew in CM 329162, Sliger, aa follow•• 

•••• the erroneous e.clmisaion in e"ridenc• in a trial br oourl
martia.l ot a oonfesdon which ia obtained through coeroion. or 
duress violates the express provi1iona ot the 24th Article ot 
War, i• highly' prejudicial to the 1ubstantial righta ot a.o-
cwied and ••• the finding• ot guilty in suoh a oaH cannot be 
sustained regardle,a ot the other evidence in the reoord, clear 
and uncontradioted though it may be. 11 (Underscorillg auppll'iT.J 

5. For the foregoing reaa ons, the Board of' Reviff' 1• of' the opinion 
tha.t the record of' tria.l ia legally insufficient to support the findings 
o~ guilty and the sentence. 

(Di,s; ,Jadge .AdTOoato

•dlit~!J;;, Jadge .&4Too•t• 

~fc/ . 
~#'-r~ , Judge .ldvooate 

{ > t/ 
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(303)DEPARTMENT OF THE ARMY 
In the Office of The Judge Advooate General 

Washington 25 • D. c. 

JAGK - CM 330208 
1;: JUi·i i948 

U N I T E D S T A T E S, ) FIRST ARMY 
) 

v. ) Trial by G.C.M., convened at 
) Schenectady Gener~l Distribu

Technician Fifth Grade ROY D. ) tion Depot, 2 March 1948. EA.CH• 
INMAli (RA 19305974). 8lld Private ) Dishonorable discharge (suspended} 
LAURENCE L. WANGELIN (RA 17216876). ) and confinement for one (1) year. 
both of 504th PIR, 82nd Airborne ) Disciplinary Barracks 
Infantry Division ) 

DISSENr 
by 

Lieutenant Colonel Chester D. Silvers, Judge Advocate 

As appears from the summary of the evidenoe in the majority opinion. 
the evidence aliunde the pre-trial statements of the accused is sufficient 
to show that the offenses denounced had probably been oollllllitted. Am I 
agree with the majority opinion that the findings that the accused oollllllitted 
the alleged offenses cannot be legally sustained if it be determined that. 
the court erred in admitting their ~re-trial statements. But I do not con
cur in the opinion tha~ accused's pre-trial statements,which it will be 
assumed amounted to confessions, were erroneously admitted in evidence. 
It is clear from the testimony of all the witnesses that no force, abuse 
or· coercion was in any manner practiced up·on either accused prior to re
ceiving their statements. It is equally obvious that no promise of re-
ward was held out. :Further. and with particular respect to the status · 
of the parties, none of the statements of the investigating officer to , 
the accused bear any of the earmarks of being in the nature of a military 
order. Captai,n Rodgers testified that he informed the accused that he 
had been appointed investigating officer in the case. that he explained 
to them their rights under the 24th Article of War and made known to 
them the nature of the charges and the name of the acouser. Although 
set forth in the majority' opinion the following testimony of Captain 
Rodgers on direct examination is considered as being of such vital im.-
~ort as to justify ~eiterating here. 

11Q. You testified that you warned this man under the 
24th Article of War. What. exactly, did you do? 

11 A. Told them they were not required to make a statement 
if they did not desire to make one on the charges against them. 
the statement would be strictly voluntary and might and could 
be used against them if necessary. Second, they could mala, 
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an unsworn statement in 'Ylhich they would not be called on the 
witness stand and cross-examined by the defense or TJA. Third, 
if they made a sworn ~tatement they could be called to the stand 
and questioned by the TJA and court. They were warned. No 
pressure was brought to bear to make a statement that would in
criminate ~hem in any way. 

":.l. Did you read the 24th Article of War? 
11A. I explained it to them." (R 27) 

And on oross-exrunination the witness stated -

11A. I told them if' they did make a statement it would be 
a good idea to tell the truth, not to hold back any inf'or:mation.tt (R 28) 

It will be readily observed that Captain Rodgers informed the acouaed 
tho.t they were not required to make a statement, that if' they did it must 
be on their own volition and might and~ be used ag~nst them. Con
ceding that his subsequent statements related to an entirely different 
situation, viz. the rights of an accused before a oourt-martial, and that 
they were, in part at least, inaoourate, I cannot subscribe to any reason
ing which concludes that the latter statements vitiated the effect of the 
former whereby either accused was "compelled to in9riminate himself or to 
answer any question the answer to which may tend to incriminate him11 with
in the purview of Article of War 24. And the investigating offioer•a ad
monition that, if they did make a statement it would be a good idea to 
tell the truth, would not vitiate their oonf'essions (Fitter v. United 
States, 258 Fed 566, 567; Wigmore on Evidence, 3rd Ed, Voi 3, seo 832). 
The testimony of Mrs. Martin, summa.rized in the majority opinion tends 
most strongly to corroborate that of Captain Rodgers. 

A more detailed recital of the testimony of the accused respecting 
the manner in which their statements were prooured is felt justified. 
The accused Inman, on direct examination denied that Captain Rodgers had 
explained to him the provisions of Article of War 24, asserting that "he 
said he would like to have us make a statement and it would be best to 
make a statement and he could send a report to the trial" (R 67). · The 
witness stated further that the first time Article of War 24 had been 
read and e,-ple.ined to him was when Captain White, the Assistant Defense 
Counsel, interviewed him (R 67). The following excerpts from the testi
mony of this accused on cross-examination are quoted from the record1 

11Q. Before you made this statement was anything said to 
you by the pre-trial Investigating Officer, or was aeything 
ever said to you about any statements you might make, that 
they would be used against you? 

ttA. At Fort Bragg, Major Martin said ~hing I might 
say could be used against us • 

? 
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"Q. In other words. Captain Rodgers did ask you a. speoifio 
question. whether or not you knew or someone bad told you tbs 
fact that. aooording to Article of War 24. any rema.rka you, the 
aocused. might ma.kB could be used against you7

"A. Yes. I believe he did say that. 

"Q. Did he tell you that an unaworn statement could not be 
used again.st you?

"A. Yes. 

11 Q. This Major Martin. did you make an unslrorn statement to 
him, and when? 

"A• I would say the 22nd of December. 
"Q. When did you me.lee your statement; before Captain Rodgers t 
11A. · I would s~ around 20 January.• (R 69) . 

From the foregoing it will be observed that the accused. although usert
ing that Captain Rodgers told him that an unsworn statement would not be 
used age.inst him, testified that within less th&n a month prior thereto 
Major Martin. with reference to the charges herein. told him that rz 
ste.ten);mt he made could be used against him. He had thereafter ma • &n 

unsworn statement to the major. If therefore the accused made an unsw-orn 
statement to the major after being specifically advised that aeything he 
said could be used against him at the trial. I am of the opinion that the 
court could reasonably conclude that the use that could 1>e made of hi• 
statement was of verj minor importance as affecting the voluntary nature 
of .his utterances. 

On his direct examination the accused Wa.ngelin testified as tollowu 

"Q. ,Did he ever explain it?· /24th AW7 
"A. Ha explained it but ·1t wasn't olear. He said it you 

make an unsworn statement it won't be used against you. I did 
"not know at the time what would be best. ao I asked him and he 
said I should make an unsworn statement.• (R 71) 

... 
The witness also asserted that the first time he heard ot .Artiole of War 
24 was when Captain White. the Assistant Defense Counsel. explained it 
to him (R 71). Oll cross-examination Private Wangelin testified as tollowea 

•Q. What I am trying to ge~ clear in my mind is wey- y-ou 
made the- statement as complete as you did initially. why you 
co-operated so treely. knowi'.ng that what you speoifioally stated 
in those statements oould be used against youf 

• 
11.A. We made the sane statement; as we had ma.de to the police.• 

~ n) , 

It is true that both a.ooused testified that they had never under
stood their rights under Article of Wa.r 24 until explained to them. by- the 

~ 
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Assistant Defense Counsel, but the court was not-required to acoept suoh 
conclusions as fact, or if accepted, to determine as· a. matter of law that 
such circumstance, without more, would operate to Titiata the confessions. 

11 For the purpose of introducing a confession in evidence, 
it is unnecessary, in general, to do more than to negative 
any promise or inducement held out by the person to whom the 
confession was ma.de" (Ilopt v. ~, 110 US 574, 587). 

Conceding that in military prac~ice caution must be interposed to the end 
that confessions be not received where obtained under military compulsion, 
what was said in CM 324725, Blakeley, 73 BR ~07, 313, and the oases therein 
cited should not be construed as meaning that the law implies compulsion 
where there is a discrepancy in rank favorable to the party receiving the 
confession. The quoted provision of the Manual merely asserts that such 
a situatio!l. will ordinarily be regarded as requiring further i'nquiry into 
the oircwnstances. A.nd that is exactly what the court did in this case. 
It inquired at length into the circumstances and having so inquired, de
termined that upon all the evidence the statements of the accused were 
of a voluntary nature. It has been often stated that voluntary con.fes-
s ions are among the most effectual proof known to the law. The court I s 
decision as to the voluntary character of confessions should not be dis
turbed on appellate review except in oases where there is no reas9nable 
basis in the evidence for its action. I find ample evidence in this 
case, including the reasonable inferences to be drawn therefrom sufficient 
to support the court's conclusions. 

For the reasons stated, I am of the opinion that -the reoord of trial 
is legally sufficient to support the fimings of guilty and the sentence. 

Advocate 

A 
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JAGK • CJI 330208 1st Ind 

JAGO, Dept. of the .Army, Washington 25, D. c. 

TOt -. The .secretary of the Ar'rq 

1. Herewith transmitted for your action under Article- of War so½, 
as amellded by the act of 20 August.1937 (50 Sta'b. '124; 10 USC 1522) e..nd 
the act of l_August 1942 (56 Stat. 732), is the record of trial in the 
case· ot Technician Fifth Grade Roy D. Imnan (RA 19305974) and Private 
Laurence L. Wa.ngelin (RA. 17216875), both of 504th PIR, 82nd Airborne 
Infantry Division•. 

2. Upon joint trial by general court-martial the accused were , 
folllld guilty of the l'aroelJ¥ of. three electric drj,lls of the value of about 
ts.so, $17.00 and $32.90, respectively, 8.Ild two electric shears of the 
value of about i,40.00 alld $64.60, respectively, of a total value of 
$164.00, property of the United States furnished alld intended for the mil-

. itary service in violation of ~rticle of War 94 (Charge II and its speo); 
a.nd of the wrongful sale of one electrio drill of the value of over $20.00, 
property .of Charles Brodbeck, in violation of Article of War 96 (Charge 
III and its spec).· The accused Wa.ngelin was also found guilty of the 
larceny of an electric. drill of the value of over ;20.00, property of 
Charles Brodbeck, in violation of Article of War 93 (Charge I and its 
spec). No evidenoe of previous convictions was introduced. Ea.oh ao-
cus ed was sentenced to be dishonorably discharged the service, to for
feit all pay and all01ranoes due or to become due and to be confined at 
hard labor at such place as the reviewing authority might direct for two 
years. ·The reviewing authority in each case approve,d the sentence but 
remitted one year of the confinement adjudged and ordered the sentence 
as thus modified duly executed but suspended the execution of the dis
honorable ftischarge untii' the soldier's release from confinement. He 
desigllated the Branch United States Di~ciplinary Barracks, Fort Hancock, 
New Jersey,, as the place of confinement in each case. The result of 
trial was published by General Court-Martial Orders No. ~l, Headquarters 
First .Ar'Jq, Governors Islalld, New Yorlc 4, New York, dated 16 April 1948. 

3. All the members of the Board of Review are of the opinion that 
by competent evidence the prosecution sufficiently established the corpus 
delicti of the offenses charged. In order to show t,hat the accused were 
the persons Tho committed the offenses the prosecution relied on the 
pre-trial admissions or confessions of accused in the form of signed 
UilSW'orn statements to the investigating officer. The record contains 
detailed evidence as to the oircUD1Btances under which these statements 
were ginn. It is cl•ar that no force, abuse or coercion was exerted 
upon the accused and that no promises of r8W'ard were held out in order 
to procure the confessions. Captain Rodgers, the investigating officer, 
told them that they were not required to make an;y statement and that 
&lJ¥ statement they might_ :malce was required to be of a volunte.ry nature 
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and might and could be used against them. He also told them that if they 
made unsworn statem~nts they could not be called to the witness stand and 
.cross-examined, but· if they made sworn statements they could be ea.lled· 
to the stand and questioned,by the trial judge advocate and the oourt. 
Further, Captain Rodgers adjured them to tell the truth if they eleoted 
to make statements. The accused contended that they understood that an 

· unsworn statement could not be used against them. One of the accused 
testified on cross-examination that he had previously been told by a. 
major that a-rv statement he might make· could be used age.inst him and1 that 
he had made an unsworn statement at that time. 

Two members of the Board of Review are of the opinion that it waa 
not shown that the pre-trial statements. of the accused were TQluntary, 
that. they were erroneously ad.mi tted and that the findings and sentenoe 
should no~ be sustained. In a dissenting opinion the rema.iru,ng member 
of the Board expresses the opinion that the record contains adequate, 
competent evidence upon which the oourt could determine that the con
fessions were of a voluntary nature and therefore admissible in e"lddence 
age.inst the accused, and that the record of trial is legally sufficient 
to support the findings.and sentence. 

For the reasons expressed in the·. dj_ssent, I am of the opinion that 
the record of trial is legally sufficient to support the findings of 
guilty and the sentence. 

4. Inolosed herewith are two forms- of action prepared for your 
signature. Draf't; •A,11t will accomplish confirmation of the sentence in 
accordance with my views. Draft 11B• will accomplish vacation of the 
findings and sentence in accordance with the majorityj opinion of the 
Board of Review. 

3 Inola H. GREEN 
1. Record of trial Major General 
2. Drft Form Action A The Judge Advooat~ General 
3. Drft Fann Action B 
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L DEPARTMENT OF TEE ARMY 0 (309)
In the Office of The Judge Advocate General 

1 
Washington 25, D. C. 

JAGK - CM 330224 , 2 9 SEP 1948 
UNITED STATES ) HE.AD~UARTERS 6TH INFANrRY DIVISION 

) 
v. Trial by G.C.M•• convened at APO ~ 6, Unit 4, 16 February 1948. Con

Private DAVID A. looGUIRE . finement at hard labor :tor sixl 
(RA 15205259), Battery B, · - months (suspended) and _forfeiture 
1st Field Artillery Battalion 

1 of ~50.00 per month for a like 
) . period. · 

. , 

HOLDING by the BO.A.RD OF REVIEW 
SILVERS, ACKROYD a.n:l LAN1'i""Il"Kz, Judge_ Advocates 

1. The reoord of trial in the case of the soldier named above has 
been examined in the 0.ffioe of The Juige Advocate General and there held 
legally insufficient to support-the findines of guilty and the sentence. 
The record has now been examined by the Boa.rd of Review. 

2. T:tie a.coused was tried upon the following ,charge and specifications a 

CHARGE& Violation of the 96th Article of War. 

Speoificati~n la In that Private (then Sergeant) David A. 
... , McGuire. Battery B, 1st Field Artillery Batta.lion. APO 6 

Unit 4. did. at APO 6 Unit 4, on or a.bout 1 December 1947. 
wrongfully agree and conspire with Private First Class Leon 
H. Lawhorne to .fraudulently obtain an amount of money in 
excess of twenty dollars .($20.00), which money constituted 
funds of the Central Exchange. whioh taking wa.s· fraudulent 
a.nd was then known by the said Private (then Sergeant) 
David A. :McGuire a.nd Private First Class Leon R. Lawhorne 
to be fraudulent. 

Specification 2a In that Private (then Sergeant) David A. 
MJGuire, •••• did. \at APO 6 Unit 4. on or about 25 NQvember 
1947, wrongfully conspire-with Technician Fourth Grade 
Joseph Basic. Jr., Private First ,Class Leon H.~La.whorne. and 
Technician .Fi.f'th Grade Frederick E. Barr. with the intent to 
'wrongfully conceal the true status of the agcounts ·ot Sub 
Exchange 360-1. ls-p Field Artillery Ba.ttal!on by co.ntrib_uting 
money thereto to cover shortages whioh he knew existed in _, 
the said accounts of the said exchange, to the prejudice of 
good order and military discipline. 

The accused pleaded not guilty to and was found guilty of the oharge and 
both specifications. He was sentenced to be confined at hard labor at 
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such place as the reviewing authority might direct for six months and to 
forfeit ~50.00 per month for a like period. The reviewing authority ap
proved the sentence and ordered it duly executed but, 11 in view of the 
laxity exercised in the supervision of the Sub-Post Exchange, as well as 
the unorthodox methods in the operation thereof, 11 suspended the execution 
thereof, insofar as it related to confinement at hard labor. The result 
of trial was promulgated by General Court-Martial Orders No.,12, Head
quarters 6th Infantry Division, APO 6, 31 March 1948. 

3. The evidence shOY{S that in November 1947 Technician Fourth Grade 
Joseph Basic, Jr., was the manager of the First F~eld Artillery Sub-Exchange, 
360-1, Camp Chinhae, Korea, and that the accused was his understudy pre- · 
paring to take over the exchange upon Basic I s impending departure for the 
United States. Technician Fifth Grade Barr and Private First Class Lawhorne 
were also employees of the e:x:c4ange. On 25 November 1947 Be.sic discovered 
that there was a shortage of about ~200.00 or ~240.00 in the accounts of 
the sub-exchange (R. 7,10,19). · At a meeting of the employees which was 
held in the exchange Basic reported the shortage stating that if it were 
reflected in the monthly inventory an investigation would ensue and he 
would be delayed in going home. Basic suggested that the employees advance 
money sufficient to cover the shortage. Lawhorne testified that he under
stood the proposition to be an "investment made to the exchange and when 
the inventory was completed the _management said I would get my· money be.ck" 
(R 15,16)•. Technician Fifth Grade Barr testified thata 

"Sgt Basic took us aside and asked us to put the money in. 
He. said he wanted to go home, it, was the only way. He asked us 
to loan some money to make up the shortage •••• 

--i1'fJAa Contribute? 
11A. He didn't exactly use the word. I know he promised 

one man definitely that he w9uld give the money back" (underscoring 
supplied) (R li). 

The accused does not appear to have been present at the beginning 
of the discussion but arrived shortlJ' thereafter. In pursuance of the 
agreement, Basic advanced about ~60.00, Lawhorne - ~7.00, the accused -
~20.00, _and Barr - ~10.00. The November inventory,.taken shortly there
after, did not reveal any shortage (R 10-11). Lawhorne testified further 
that he got his money be.ck in "early December11 by taking it out of the cash 
register in the presence of the accused and 11 i t was counted again. 11 At 
this time Basio had gone and the accused was. the ranking 11 J:.J"C011 in charge 

11PX11of the (R 15-18). The December inventory revealed a shortage of 
"Right e.ro\Uld V250.0011 (R 19). The record does not specifically show 
whether the parties, other than Technician Fifth Grade Lawhorne, recouped 

11PX11the money they loaned the • The accused testified concerning a 
11 slush fund 11 that had allegedly been maintained by certain ·officers to 

11PX11cover shortages. He also stated tnat Lieutenant Dodd, who had become 
"PX" officer the latter part of November, promised Basic that he would 
send him the a~ount of his contribution. 
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4. iiithout weighing the evidence but construing it in the light of' 
ordinary huina.n relations, it is obvious that the conspiracy entered into 
involved, as Lawhorne and Barr expressed it, an agreement to advance or 
loan personal funJs to the sub-exchange immediately prior to the monthly 

- inventory, thereby concealing an actual shortage, and-to v.rithdre.w from 
the exchange the amount advanced, after the inventory had .been reported. 
,,e t;1ilu such a conspiracy to have been unlm,f'ul in that the object thereof' 
vras prejudicial to good order a...>id military discipline. The object had a 
tendency to sluel:i rirl.smanagenent if' not criminal conduct in the operation· 
of the exchange. It matters not whether the shortage had been caused by 
tae cri.n.inal conduct or vrillful neglect of aey ·of the participants in the 
conspiracy. The evil of the device or ruse lay in the fact that it con
cealed J'roa t'.·1e ai.;thori ties charged uith supervisory duties over the ex
chan6e the true status of its accounts. The withdrawal of the amount ad
vanced, after the inventory had been completed, appears to have been fully 

. contemplated by the original conspiracy of 25 November 1947 and there is 
-no evidence in the record of arry further conspiracy between the accused 
and Lawhorne. 

The offenses charged in the two specifications are but different 
aspects of the same conspiracy, the object being to conceal a shortage in 
the post exchange accounts. Neither the offense of' conspiracy to conceal 
a shortage in accounts nor any closely related offense is listed in the 
Table of' Eaximum Punishments (1iCM 1928, par 104c). In the absence of an 
allegation of an overt act in furtherance of such a conspiracy, and, we 
think, nei-t;her of the specifications in this case properly allege an overt 
act, there seems to be no lederal statute which would necessarily operate 
to fix the ma:x:imur.1 punishment therefor (see Ci'!i 319095, Fischer, 69 BR 1,5; 
13 USC 88 ). It follows that the conspiracy of which aocused stands guilty 
is punishable at the discretion of the court (.Aff 96; Cll 277017, Winters, 
51 a.q 79,83). The punishuent herein adjudged does not appear to be 
excessive. 

5. For the reasons stated, the Board of Review holds the record of 
trial legally sufficient to support the findings of guilty and the 
sentence. 

~~ Judge Advooate 

L/41:/4,dJ,) ,~ge Advooate 

(Dissent) , Judge Advocate 
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- DEP.ART11EN.r OF THE .ARMY 
(312) In the Ol.J.ioe of The Judge A.dvooate Genera.L 

Washington 25, D. C. 
.. ... ..., 'i8 

'> "'.-' '-: > .., 1':AJAGK - CM 330224 .. r, \.,° v-i 

UNITED STATE"') HEADQUARTERS 6TH HlFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at APO 
) 6, Unit 4, 16 February 1948. Con

Private DAVID A. McGUIRE ) finement at hard labor for six 
(RA 15205259), Battery B, ) months (suspended) and forfeiture 
1st Field Artillery ) of ~50.00 per month for a like 
Brlt~i~ . ) period. 

DISSEN.r 
by 

LANNING, Judge Advocate 

1. I am unable to agree with the majority holding as to the fao~s 
and law. The evidence is therefore set out and disoussed more fully here. 

2. Tho evidence discloses that accused was selected by his battalion 
co:wmander to "understudy" Ser6eant Joseph Basic, Jr. with a vie;v to re
placine him as post exchange manager of sub-exchange 360-1, First Fi~ld 
Artillery, 6th Division Artillery, when Sergeant Basic returned to the 
United States. Accused assumed his new duties about 1 November 1947 
(R 27,29,30). At this time First Lieutenant Doyle L. Davidson was the 
pest exchange officer (R 51,52). Accused had no particular qualifioa
tions based upon either his civilian or military eA-perience for his newly 
assigned position (R 41,47,48). 

The regular monthly inventory of the sub-exchange taken on 25 November 
1947 disclosed a shortage of cash of from about ~200.00 to ~240.00. This 
information came to the attention of Sergeant Basic (R 8,9,10). On the 
same day and directly after the evening meal, Sergeant Basic, Technician 
}1fth Grade Frederick E. Barr, Technician Fifth Grade Donald J. Badger 
and Private First Class Leon H. Lawhorne were all gathered in the warehouse 
of the post exchange. At this gathering Sergeant Ba.sio asserted 11 he had 
not been able to locate the shortage and said we ought to have a little 
get-together and find some way to get together so he /Ba.sic? could go 
ho:me.n Sergeant Basic suggested that sinoe they were-all friends that 
they each contribute a sum of money to reduce the shortage to an ·amount 
within the allowable one percent. Sergeant Basic was about·to be re
turned to the United States and he did not want to be delayed by an in
vestigation. Although accused joined the group ai'ter the discussion was 
concluded he was informed of the shortage and that they had agreed to con
tribute. He thereupon contributed ~20, Private First.Class Lawhorne, ,;47; 
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Teclulician Fif'th Grade Barr, :ii:10; and Sergeant; Basic, $60. There 
was some evidence by 1;4ose present that l1fiemgRey was an ninvestlllent" 
or a n1oan. 11 Corporal Barr, one of the/oo-c~pirators. testified tb.at 
Sergeant Basic asked them to put money in so he (Basic) could go home. 
Sergeant Basic did not use the word "contribute,u but nhe promised one 
man definitely that he would give the money back." Corporal Badger 
testified he saw them all put money on the table except Lawhorne. 
Private First Class Lawhorne. one of the alleged co-conspirators. testi
fied that he considered that he put his money in purel;y as an "invest
ment." 11The management" (Sgt Basic) told La:whorne that he would get his 
money_back. Private Lawhorne further testified that accused was present 
when he put his money in under that ."consideration.n Privat~ First Class 
Lawhorne also testified that he as one of the assistant managers at the 
post exchange had access to the cash register and that early.in December 
1947 in the presence of accused he (Lawhorne) reimbursed himself by 
taking sufficienb funds from the cash register beoause 11it was sugg~sted 
I get my money back.n Aocused in a pre-trial statement.to an investigating 
officer admitted that he contributed money to the post exchange for the 
purpose of bringing the shortage within one percent. He also stated that 
Private First Class Lawhorne reimbursed himself from post exchange :f'unds 
after the 25 November inventory {R 6-21). 

Lieutenant Davidson, the post exchange officer at the time of the 
inventory, questioned Sergeant Basic th~ day following the inventory a.s 
to whether or not he had found a:rv errors or discrepancies in the inventory. 

· and was told that there was a shortage in cash and that •some of the boys 
had made it up and th!}. t ·wu the word :to me 11 (R 51,52 ). _ · 

Accused testified that Lieutenant Dodd, who replaced Lieutenant 
Davids on, told Sergeanb Basic that he (Dodd) would send him (Basio) the' 
money he had put into the exchange (R 54.55). . 

Lieutenant Dodd testified that when he assumed his duties as post 
exchange officer on 28 November 1947 everything wa.s clear but that there had 
been a shortage of about $240.00'(R 52.53)•. 

First Lieutenant Charles A. Blair had the custody of all the reoord• , 
of all the post exohanges under conbrol of the 6th Division Artillery. in
cludine Sub-Exchange 360-1. He testified that there was no investigation 
of Sub-Exchange 360-1 after the 25 November inventory beoauae the ahortage 
was only ~5.00, (R 23). 

There was evidenoe that not only the post exohange here involv~d but 
other. exchanges in the area operated "slush funds• for the purpose ot talcilig 
oa.re of aq shortages that might ocour in the monthly inventories.· Lieu- i 
tenant Blair said he had knowledge of 1DAIJiY exchanges where shortages were 
made up and that he aooepted the reconciliations of shortage• on the bui• 
athat the exchange is oharged and accountable for so JjlUOh merohandiu• 

- (R 34 • 35) • 
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The court was requested to take judicial notice of USAFIK Circular 
34 and it was handed to the court for that purpose but no copy was ap
pended to the record. Lieutenant Blair read paragraph 24-6 of the 
circular to the court which is as follows a 

11 If discrepancies exist between the total inventory figure 
and the daily accountability record. the discrepancies will be 
reconciled. If reconciliation is not possible, the Inventory 
Officer will note the amount of the discrepancy in the proper 
space in the headin& of the inventory sheet. i.e •• 'Overage 
or shortage unreconciled ' 11 

• (R .35) 

3.Specification 1 of the charge alleges that accused wrongfully agreed 
and conspired with Private First Class Lawhorne to fraudulently obtain an 
8Jllount of money in excess of twenty dollars. which money constituted 
fu..>J.ds of the Central Exchange. which taking was fraudulent and was known 
to the conspirators to be fraudulent in violation of Article of V{ar 96. 

Accused .is charged in Specification 2 of the charge with wrong
fully conspiring with three oth~r enlisted men to wrongfully conceal the 
true status of the accounts of Sub-Exchange 360-1 by contributing money 
thereto to cover shortages which he knew existed in the said accounts of 
the exchange to the prejudice of good order and military discipline in 
violation of Article of War 96. 

,, 
Each of the specifications of the charge allege an act of a nature 

prejudicial to good order and military discipline in violation of Article 
of Viar 96, the gist of which is a wrone;ful conspiracy to fraudulently 
obtain money from the exchange (Spec 1) and to wrongfully conceal t:!¥3 
true status of the accounts of the exchange {Spec 2 ). .The problem 
presented is whether or not the substantive offense of'conspiracy has 
been proven against accused. A criminal conspiracy at common law has 
been defined as a combination of ti-To or more persons to do an unlawful 
act or to e.f.fect,an unlawful object by any means. or to do a. lawful a.ct 
or to effect a lawful object by unlawful means or in a.n unl.rovful manner 
(CM 320681. Wa'bcke, 70 BR 125) •. 

Specification 2 of the charge will first be considered. The evidence 
shows that a.n inventory was taken on 25 November 1947 and that thereafter 
Sergeant Basic. the manager of the post exchange. by reason of the inven
tory discovered that there wa.a a shortage of cash amounting to from $200.00 
to y240.00. Sergeant Basic was on orders to return to the United States 
shortly and therefore he was interested in making up the shortage in order 
that he would not be deley-ed. for an investigation to locate the shortage 
or the reason therefor oould extend over a long period of time. Conse
quently .directly after the evening meal on 25 November 1947 Sergeant 
Basic, Technician Fifth Grade Barr, and Private First Class Lawhorne. 
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the alleged oo-oonspirators, and another soldier, Teohnioia.n Fifth Grade 
Badger, ·gathered in the post exchange warehouse (subsequently t~ey.were 
joined by the accused), and they all put in sums of money varying in 
a.mounts. It is thus olear that an agreement was reached by a.caused and 
the alleged oo-oonspirators, but was the object of such agreement o.ne 
to wrongf'ullz oonoeal the true stat~ of the accounts of the exchange? 
The proof ahows that an inventory had alre~ beel:l taken when the agree
ment was reached and the money contributed. There is no direct showing by 
whom the inventory was made, but it is referred to by lll8.lV of the witnesses 
in a manner from whioh it may be inferred that it was an official inventory. 
This being true, a contribution of money by the alleged conspirators after 
the inventory- was made could not very well conceal anything which the in
ventory disclosed from the officers responsible for taking the inventory. 
It is also shown by the evidence that the ·post exchange officer who was · , 
one of the officers responsible for the taking of inventories (par 200(6), 
AR 210-65, 12 June 1945) and the incumbent post exchange officer bothhad 
knowledge that the inventory revealed a shorh.ge. Therefore, nothing wa.a 
concealed from them. The evidence also discloses that Lieutenant Blair, 
the exchange officer who had charge of all the post exchanges under the 
6th Division Artillery, had knowledge that shortages in inventories were 
frequently reconciled by the shortage having been made up e.nd he accepted 
such reconciliations. It is also to be noted that paragra.ph_24-6, USAFIK 
Circular 34, whioh was in effect at the time of' the alleged offense, not 
only permits reconciliationa of discrepancies in the inventory to be made, 
but also states that reconciliation will be made and if that is not possible 
then the overage or shortage will be""""iioted in the proper space provided · 
on the inventory. As Lieutenant Blair stated, the .word ."reconciliation" 
means Rto adjust, •settle, to reconcile differenoes 11 (Webster's New Inter
:na.tional Diotiona.ry, 2d Ed) but the mamier of adjusting is a "ma.tter of 
interpretation.• I believe that·the contributions made were a lawful 
a.nd logical means of reconciling the shortage which e:xisted, in the ab
sence of a.showing that they were ma.de to cover up any criminal aot, 
willful neglect or mismanagement. 

It having been shown that the persons responsible for taking the in
ventory had knowledge of the shortage or should have knO'IYn of it before 
the alleged conspirators reached their agreement a.nd it having been shown 
that reoonoilia.tions of disorepancies in the inventory were not only 
sanctioned but directed, it follows that the object of the alleged con-
spiracy was not to wrongfully conceal as set forth in Specification 2 
of the charge but was merely to adjust a diff'erence appearing in. the in
ventory. 

Another view 1Illl:3' be taken ot the evidence presented before the. 
court.· The object paramount in the minds of the alleged co-conspirators 

-was to make it·possible tor ·the post exchange m.a.na.ger, Sergeant Ba.sic, 
to leave for the. United States pursuant to the orders he had either re
oei-ved or anticipated receiving.· The shortage disclosed by the inven
tory appeared to Basic as an obstacle to his being shipped home, 
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consequently he convinced the alleged co-conspirators that they should dip 
into their own pockets and put in enough money so that the shortage on 
the inventory would Qe reduced to within the one percent latitude allowed. 
There is no evidence· to shovr they were harboring aIV intent to conceal 
any wrong or criminal offense by so doing. There are many ways, too . 
numerous to mention,· that could have caused the shortage without a.iv wrong
doing whatsoever on the part of the employees of the exchange or those 
charged with responsibility for operation of the exchange. Conceding, 
however, for the moment·, t_hat the alleged conspirators intended the natural

1 
consequences of their acts,.that is, a concealment of the shortage in1 the 
inventory, it still remained necessary to establish that such intent to 
conceal was wrongful. This was done only by showing circumstances from 
which the inference was supposed to be drawn that such intent was wrongful. 
I fail to u:oders-tand how one can arri~ at ·the conclusion that the intent 
on the part of the alleged conspirators was to wrongfully conceal, merely 
because they agreed to put in their own cash and their fulfillment of such 

· agreement_ by-actually doing so. The majority holding in arriving at the 
conclusion that accused.and the alleged co-conspirators harbored an intent 
to wrongfully conceal assumes that they we.re covering up -at least a mis
:ma.na.gement of the post exchange if not some criminal offense. There is 
nothing in the record to. inciicate that either. was the fact. The conclu
sion that the intent to wrongfully conceal by the alleged co-conspirators by 
the majority holding is based also upon.the inference that they intended 
to perpetrate a fraud because they intended to retake the money from the 
post exchange which they ~ad put in, following the approval of the inventory. 
Such inference is based upon testimony that the money was put in as a loan 
or investment and upon Lawhorne I s taking of money from the cash register 
in the presence of accused after the inventory. had apparently been forwarded 
to higher headquarters. Such inference is unreasonable because Lawhorne was 
the only alleged conspirator who testified the money was a. loan or invest
ment. He also testified he took the money from the cash register because 
he was told he would get his money back. · The only logical inference which 
can be drawn fr.om such testimony :ls that he was acting purely on his own 
initiative~ Acquiescence in La.whorne's taking of the money from the ca.sh 
drawer by accused in and of itself is no indication that Lawhorne•s action 
was the result of a preconceived plan or conspiracy by accused and the 
alleged co-conspirators. 

It should be also borne in mind that accused had been working at the 
post exchange at the time of the alleged conspiracy, only a :matter of a.bout 
three weeks. He had had no previous eJ..-perience concerning _post exchange 
operations and had been given no instructions by any one other than Basio, 
the ring leader of the alleged conspiracy. He did not join the conference 
of his fellow workers until after the agreement to put in money had been 
arrived at. ilhen told by Basio of their decision to oontribute,,he did so. 
There is no. evidence that would indicate he entertained an intent to -wrong
fully conceal anything. It i-s difficult t·o believe that one with accused's 
background, lack of previous training and lack of "on the job instructions" 
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could possibly have the specific intent attributed to him by Specification 
2 of the Charge. 

. . . 
It was essential to support a finding of guilty of this specifica

tion to establish that the object of the conspiracy was to wrongfully con
ceal because it was specifically alleged. Having'failed in that respect 
the 'finding of guilty ot Specification 2 of the charge must be set a.side 
and therefore it becomes. unneoesse.ry to consider any of the other elements 
of prpot necessary to establish a conspiracy (CM 266734. Murphy. 43 BR 
303; CM 324095, Driscoll, 73 BR 33). 

It now becomes necessary to consider Specification l of· the charge. 
It has been held that compiracy may be proven by an overt act. but whether 
such proof is sufficient ld.ll depend upon whether or not the act ~s of 
such ohs.raoter as to be' clearly referra,ble · to a prearrangement or con
spiracy of the.actors (CM 301983, ~. 1'9 BR (ETO) 105). In the in-
stant oase there is no direct proo~any agreement between Lawhorne and 
aoctU1ed to defraud the Central Exchange, nor that accused aided Lawhorne 
i'n any way to obtain money from the exchange, nor that such taking was 
fraudulent nor that accused knew it to be fraudulent. Thus the finding, 
of the court must rest upon inferences drawn from the circlllIIStances which 
were proven and it is the duty of_ the .Board·of Review to determine whether 
there is in the evidence'& reasonable basis for such inferences (CM 212505; 
Tipton. 10 BR 244). The only proof in the record of trial that could 
possibly be considered as a basis for a finding of guilty of Specification· 
l of the charge is that Lawhorne testified that he took sufficient money 
from the post exchange cash register in the presence of accused to reim
burse himself for the money he put in. Lawhorne further stated that he 
was employed there. that he had acQess to the cash register and that he 
took the money because Sergeant Basic had previously told him that he 
(Basic) would pay him (Lawhorne) back.·· Although accused was present when 
Basic made such statement it negatives any agreement pr e.:n:y. concert of ac
tion between Lawhorne and accused.· It is clear from Le.whorne's own testi
mo:i:v tha. t he· acted entirely upon his own because, he was bound e.nd determined 
to obtain the return of his money. The mere proof of the presence of ac
cused when Basic promised to pay the money back to LawhorDe and accused's 
presence at the time the money was taken is not sufficient to show any . 
agreement or conspiraoy on the part of accused with Lawhorne (CM312356, 
Preater, 62 BR 135). 

When the evidence is considered as a whole the most that can be said 
is that it raises only a .. suspicion, surmise or conjecture that accused 
agreed and·oonspired With Lawhorne to fraudulently obtain money from the 
exchange. Such evidence is not of the weight and oha.raoter necessary to· 
support the finding of guilty 01' Specification l of the charge (CM 324095, 
Driscoll, ,73 BR 33, and cases there cited). 

I • 

4. For the reasons stated, I believe that the record of trial is 
legally insufficient to support the findings 01' guilty and the sentence. 

~~ • ~· M~cate. 
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DEPARTI.IBNT OF THE ARMY 
In the Office of The Judge Advocate General (319) 

Washington 25, n.c. 

·JAGQ - CM 330238 

UNITED STATES ) FIRST U. S. INFANTRY DIVISION 
) 

v. ) 
) 

Trial by G.C.K., convened at 
Bamberg, Germany, 17 February 

Privates First Class OREN ) · 1948. All: Dishonorable 
G. PURSIEY 
DELBERT. D. 

(RA 44ll90'79), 
KETCHAM (RA 

) 
) 

discharge. Pursley and 
Ketcham: Confinement £or 

367719~) and CECIL F. ) six (6) months. Weekley: Con
1mKIEY (RA 15204670), all ) finement for one (1) year. 
of Company c, 793rd Mill- ) Disciplinar.r Barrac)cs. 
tary Police Service Bat- ) 
talion. ) 

HOLDING by the BOARD OF REVIEW 
JOHNSON., BAIDHN and KANE, Judge Advocates 

1. The record of trial in the case of the soldiers named above has 
been examined by the Board of Review. 

.. 
2. The accused 1t'8re triad upon the following Charge and Specifica

tions: 

CHARGE: Violation of the 93rd Article of War. 

(As to Weekley and Ketcham) 
Specification 1: In that .Private first ~ss Cecil F. Weekloy 

and Private first class Delbert D. Ketcham both o:t . ; 
Compaey 11cn Detachment., 793rd Military Police Service Bat- : 
talion acting jointly and in pursuance of a camnon intent, 
did at Bamberg, Germany, on or about 26 November 1947 fe
loniously take, steal and carry away 2000.00 Reichsmark, · 
of some value, the property of Soldan Katz. 

(As to Weekley and Pursley) 
Specification 2: In that Private first class Cecil F. Weekley

and Private first class Oren o. Pursley both of Company 
11c• Detachment, 793rd Military Police Serrlce Battalion· 
acting jointly and in pursuance of a comnon intent, did. at 
Bcmiberg, Germany, on or about .28 November 1947 take, steal 
and carry away about 2600.00 Reichsmarlc, of some nlue, the 
property of ~berbaum Gerson • 

., 
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Each accused plea.dad not guilty to and was found guilty of the Charge 
and Specitications. No evidence of prnious conditions was introduced. 
Each was sentenced to be dishonorably discharged the service, to forfeit 
all pay and all01rances. due or to become due and to be confined at hard 
labor at such place as the reviewing authority may direct for Uva 
years. The reviewing authority approved only' so much of the sentence as 
to accused. Weekley as provides for dishonorable d).scharge, total for
feitures and confinement at hard labor for one year and only so auch o:t 
the sentences as to accused Ketcham and Pursley as provides for dia
honorable discharge, total forfeitures and confinement at hard labor for 
six months, designated the Branch United States Disciplinary Barracka, 
Fort Hancock, New Jersey, as the place of confinement as to ·each accwsed, 
and forwarded the record of trial for action under Article of War 50½. 

3. Evidence tor the Prosecution. 

Soldan Katz, Lebovits .Antol and another Jewish displaced person 
kno1111 as "Little SamJll1"' nre proceeding from the Munich railway station 
to their- home at approximately 1900 hours on the night of 26 November 
1947 when they were approached by t1¥0 men dressed as .American soldiers 
riding in a jeep (R ?, 9). The two :men asked the three displaced persons 
llhere they were going and requested to see their passes. After the dis
placed persons exhibited their passes, one of the two occupants of the 
vehicle searched Sold.an Katz and :f'otmd approximately seven thousand 
(71 000) Raichsmarks in his trouser's pocket (R 7-8, JJ, 14). The two 
other displaced persona nre then told to leave and Katz was ordered to 
enter the vehicle (R 7, 12, 13, 15). As the jeep ns being driven slowly 
away f'rom the scene, Katz was advised that it he would leave the money, 
he would be permitted to go home (R 7). When Katz re.fused he was told 
that he would be put in jail. To this threat Katz replied that it did. 
not make sny difference as that ns all the mCS1ey he had (R 7). There
after, the driver stopped the vehicle a11d informed Katz that he 110uld not 
take him to jail it Katz would leave him four thousand (4,000) Reichsmarks. 
Upon Katz• ref'usal to give them anything, he was told that he would be 
put in jail in Nurnberg rather than in Bamberg. Later, Katz was asked :tor 
two thousand Reichsmarks. 'When he refused thjs time, the driver state& 
"Good, you come to Nurnberg" and drove on to Nurnbergstrasse {R 7). 
Katz then became frightened and offered one thousand marks llhich was ac
cepted. Arter this amount had been taken by one of the two, the remainder 
of the money was returned to Katz. The latter was then driven to h1a 
camp and released. The lights o! an Am,erican truck nre ,shining on the 
jeep as it stopped near one of the camp gates aIJi Katz was thua able to 
see the numbers 11793d" and "57" on the 4 x 4 Tehicle. O.f the original 
emount o;f seven thousand marks, Katz discovered that he had ~ five 
thousand lfhen he arriTed home {R 7, 8, 9, 15). 
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At approximately 1900 hours on 28 November 1947 Gerson Lebenbaum 
and Benzion Projekt, displaced persons, were returning from a moving 
picture when a jeep approached them and stopped. The two occupants o.t. 
the vehicle, who were subsequently identified at the trial as two of 
the three accused (R 18), searched them. One of the accused took a 
wallet conta:ining approximately twenty-six hundred marks !rOJll 
Lebenbaum and handed it to the other, who was the driver of the ve
hicle. When Lebenballlll protested, the accused who took the bill.told, 
struck him in the face (R 18-2;L, 24). Thereafter, the empty wallet was 
returned to Lebenbaum and the vehicle was driTen quickly- from the scene 
(R 191 21, 23)• 

A report of each larceny was made to Lieutenant Colonel Ernest L. 
Booch, Assistant PrOTost Marshal, Numberg Milita:ey Post, on 29 NO'T'ember 
1947. Based on the description and markings on the vehicle involved, 
as noted by one of the victil!lized displaced persons, Colonel Booch sent 
for accused Pursley and Weekley to llhom a similarly marked vehicle had 
been assigned on 28 November 1947 (R 25, 26, 30). Arter ad'rlsing them 
of their rights Wlder Article o;f War. 24, Colonel Booch asked them if 
they had stopped a Jew in the vicini-cy- of the Apollo Theater on the 
evenings in question to check his papers and if they had removed any 
marks or other property :from his person. When both accused voiced an 
emphatic denial, the aforementioned officer apprised them of the serious
ness of the offense and stated: 

"*** It you did, take it am return it, but if I find yot& are 
lying, or find you men 1181'8 guilt;y, I will see that charges are 
pre.ferred against you. ***" (R 26). · 

Upon cross-examination, in clarification of this statement, Colonel Booch 
testified: 

11I said to both men, 1This is serious. I.t you are involved 
in it be man enough to say so; get the money, return it to the 
Jews and we will forget it.• I said also,, •u I find out, and 
I am going to check further, and if I find out you men are 
lying to me, I will see that charges are pre.ferred against you.•• 
(R 29) (Underscoring supplied). 

J..ccording to Colonel Booch, both accused Pursley and Weekley thereafter, 
11iH:* on their woztl of honor, stated that they ""8:re not guilty- ***" and 
1V8re accordingly released (R 25, 26). · . 

Several days later the displaced Jen again appeared at the Provost 
Marshal's office. Pursley and Weekley were called to the office once 
more and questioned. Both :p3rsisted in their denial of guilt. Subse
quently their rights under Article of War 24 118re again explained to them 
and according to Colonel Booch, each accused .finally admitted his guilt 
and the money was returned. 
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.In response to a question propollllded by the court as to whether 
accused Pursley or Weekley took advantage of. his promise of immunity, 
Lieutenant Colonel Booch stated that they had not taken advantage of the 
o:tfer because both persisted in making denials nen when questioned the 
second time (R 29, 30).· 

I 

Captain Harvey N. Higgins, Company c, 793rd Military Police Bat,.. 
talion, a witness for the prosecution, testified that he was present in 
the office of Colonel Booch on l December 194? men the three accused 
119re called in for questioning. His account of llhat transpired cor
responded to that of Colonel Booch in all material respects but he did 
make clear that all three accused were present when Colonel Booch 
pranis~ immtmity, viz : 

11 Q. Capt. Higgins, you stated you 118re present during the 
interrogation of the .!m:ll. accused by Col. Booch? 

A. I was. 

Q. During the course of that interrogation ftre there any 
statements made indicating a promise of no prosecution 
proTiding restitution was made? 

A. There was not. Col. Booch made the remark if they Oi\'IlEld 
up to it he 1r0Uld see they got a light sentence." · (R 32). 

The three accused, 1t1X> had been advised of their rights as witnesses 
by counsel, elected to remain silent (R 33). · 

4. The canpetent evidence adduced of record independent of ·the con
fession of each of the accused tends to establish that two larcenies wre 
perpetrated. Insofar as relates to the identity of those criminally 
accountable, however, such eTidence is limited to the uncorroborated 
identificatioo. of two accused by the victim of the second larceny admitted~ 
made during darkness with the aid of lights located thirty (30) to forty 
(40) yards distant (R 181 19, 22). There is no canpetent evidence, ex
clusive of the accuseds 1 confessions as to the identity of those' responsible 
for the larceny charged in Specification l. 'While the victim ot this 
of:tense noted the nunbers on the vehicle the perpetrators 118ra driTing, 
none of the accused is camected with the operation of that vehicle except 
through hearsa;,y testimony. Thus, it is clear that the legal sufficiency 
of the record to support Specification 1 of the Charge is whol~ dependant 
upon the oral confessions of accused Weekley and Ketcham and dependent to 
a material degree upon the oral statements of Weekley and Pursley to 
support Specification 2 of the Charge. 

It is undisputed from the testimony of prosecution witnesses that the 
confessions of tba three accused were not made until ~ a military 
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superior of high rank.had promised "light sentencesn or absolute immtmity. 
It is a basic principle, expressly required in our system of military 
jurisprudence that a confession is generally to be receiTed with caution; 
that a confession must be shown to be voluntary; that the fact a confes
sion was made to a military superior or his agent or representative 
n*** will ordinarily be regarded as requiring further inquiry into the 
circwnstances, particularly where the case is one of an enlisted man con
fessing to a milita?y superior or to the representative or agent of a 
military superiorn; that facts indicating "*** a confession was induced 
by hope of benefit or fear of punishment or injury inspired by a person 
competent ( or believed by the par1¥ confessing to be competent) to 
effectuate the hope or fear is•••• evidence that the confession was in
yoluntary'' (par. ll4L MCM., 1928., pp. 1151 116); and that the burden ot 
proving the volunta?y character of a confession rests upon the prosecution 
(CM 23354.3, McFarland, 20 BR 15., 22). Considered in the light' of these 
principles., the facts and circumstances in the present case manifestly 
show that any statement or confession made by accused to Lieutenant 
Colonel Booch could not be held voluntary in view of the promises be con
cededly made. In final analy~is., the question presented for determination 
by the Board of Review in connection with the admissibility of the ccn
fessions is whether the accused 11'81'9 aware that the disqualifying promises 
of immunity had been revoked or otherwise nullified prior to the time 
they admitted their criminal complicity in the acts charged. 

With respect to very analagous situations., distinguishable only 
by ·the fact that a first confession had actually been obtained imnediately 
following the improper inducement., it has been uniformly decided that a 
presumption that tm influence of the prior improper inducement continues., 
and that it is incumbent upon the prosecution to rebut such presumption 
b,y clear and convincing testimony. 

"*** The presumption prevails that the influence of the prior 
improper inducement cait:uiues and that the subsequent con
fession is a result of the same influence which renders the prior 
confession inadmissible., and the burden of proof rests upon the 
prosecution to establish the contra?y. Such'proof must clearly 
show, to admit such subsequent confession in evidence, that the 
impression caused by the improper inducement had been removed 
before the subsequent confession was made. ***" (Wharton's Crim. 
Evid • ., Vol. 2., sec. 601, PP• 998-1002). 

"Once a confession made under improper influences is obtained., · 
the presumption arises that a subsequent conf'ession of the same 
crime nows from the same influences, eTen though made to a 
different person than the one to whom the first was made • * * * 

s 
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The evidence to rebut the presumption*** must be presented 
by the prosecution * * *• The evidence to rebut the pre
sumption must be clear and convincing * * *" (Evid • .from 
American Jurisprudence, Civil and Criminal, sec. 48?, PP• 
424-425). 

In CM 258076., McDonald and MacCrimmon, 4 BR (ETO) 3~, the Board of Review 
in deciding this question stated:_ 

"The question presented is whether the prosecution's evi
dence was suf.ficientzy •clear and convincing' to rebut the 
presumption that 1the influence of the prior improper induce
ment continues and that the subsequent confession is a result 
of the same influence which renders the prior confession in
admissible.'" 

Similar~., in the present case., the conclusion is inescapable that once 
an improper inducement to make a confession has been shown to exist, 
the prosecution must rebut., by clear and convincing, evidence, the pre
sumption that such improper inducement continued. In the present case 
this requirement must be viewed even more critically since the same 
officer who made the inducament later obtained the confessions which were 
admitted in evidence. This factor alone distinguishes the present case 
from precedents such as CM 240949, Monsalve, 2 BR (ETO) 119., and Lyons v. 
~o~., 322 U.S. ·596. 

The promises of immunity or of benefit in the instant case were not 
eXPressly; retracted and therefore revocation is wholly dependent upon in
ferences based upon the facts adduced. These are limited to a statem3nt 
made by Lieutenant Colonel Booch subsequent to the inducement to the 
effect that charges would be preferred if he found the accused were un
truthful., the fact that accused first made a complete denial of everything., 
and that Lieutenant Colonel Booch was required to sunmon the accused to 
him at the time of the second interrogation when they confessed. Even 
the possible effect of the factor last mentioned is nullified as a matter 
of record by evidence elicited .from Captain Harvey N. Higgins. The 
testimony of this witness for the prosecution showed that promises of light 
sentences ware made to the three accused during the second interrogation at 
llhich time the confessions were actually made (R 31-33). It is thus 
manifest that there is not sufficient evidence ot record to show that the 
taint oi' the improper inducement had been removed, and is ,molly in
~equate to meet the requirement that it be clear and convincing. Ac
cordingzy., the receipt in evidence of the oral confessions of the three 
accused constituted e?TOr. 
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In view of Article of W'ar 37 which provides that the proceedings 
of a court,...martial shall not be held invalid nor the findings or 
sentence be disapproved· on the ground of improper admission of erldence 
unless it shall appear that the error "has injuriously affected the 
substantial rights ot the accused11 , it is necessary to determine 'Whether 
'the above is prejudicial within the contemplation of that article. 
In so doing, it is necessary- for the Board of Review to deter.nine 
whether the legal evidence of guilt appearing in the record, independent 
of the erroneously- admitted confessions, is relatively conclusive or in
CD nclusive, or llhether it may be said with reasonable certainty that 
the conviction would have resulted had such evidence been excluded 
(CM 316223., Evans. 71 BR 385; CM 329711., Tum.an,g (15 April 1948)). It 
is obvious that evidence improperly admitted might effect the result in 
one case and not in another. It follows, therefore, that a conviction 
in one instance may be upheld because of quality and quantity of the 
en.dance independent of that enoneously admitted (cM 237711, Fleischer., 
24 BR 89., 99, 100), while in another case the admission of improper evi
dence by the prosecution would constitute substantial and prejudicial 
error and require setting aside the conviction (CM 211~, Parnell, 10 
BR 1.33, 137; CM 316223, Evans, supra). 

In applying the above principle to the present case, it becomes 
clear that the eTidence of record tending to prove accuseds I guilt, 
except for the confessions, is most unsatisfactory and inconclusive. That 
such was the case may be said to explain the great lengths to which 
Lieutenant Colonel Booch 1'8nt in obta:ining the confession of each accused , 
and in taking no steps toward prosecution until guilt was admitted by 
each. The record is devoid of any eviden cs link:ing any o:t the three ao
cused with Specification 1 of the Charge. The accused Weekley and 
Pursley are linked 1dth the of:fense charged in Specification 2 only by 
the tmcorroborated identification of these two accused by a displaced 
F9rson made atter nightfall with the aid of lights located thirty to 
forty yards distant. It is indeed doubtful if such identification would 
be· sufficient to convince beyond a reasonable doubt in any case. It is 
obvious that it would not be sufficient as a matter of law when con
sidered in the light of evidence' erroneously admitted which directly 
co?Toborated and substantiated such identification-. Consequen~, ·it does 
at.tirmatively appear from the record, considered in its entirety, that 
the erroneous . reception :in evidence of the statement of each of the 
three accused did affect the ultimate result in the case and the error 
colllillitted as to each accused was therefore highly prejudicial to his 
substantial rights within the meaning of the 37th Article of War. 
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5. Far the reasona :stated the Board o:t Revielr hold.I that the. 
record o:t trial is lsgally insutticient to support the :tindil':g1 of 
gu1lty and the sentence as to each accused. • · 
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·JAGQ - CM 330238 1st Ind 

JAGO, Dept. of the Army, Washington 25, D.C. 

TO: Commanding General, First U.S. Infantry Division, A.PO l, 
c/o Postmaster, New York, New York. 

l. In the case of Privates First Class Oren G. Purse~ (RA · 
44119079), Delbert D. Ketcham (RA 36771930) and Cecil F. Weekley 
(RA 15204670), all of Company c, 793rd Military Police Service Batr
tallon, I concur in tha foregoing holding by the Board of Review and 
recommend that the findings of guilty and the sentence as to each 
accused be disapproved. · 

2. When copies of the published order in this case are £onrarc\ed 
to this office they should be accompanied by the foregoing holding and 
this indorsezoont. For convenience of reference and to facilitate atr
taching copies of the published oroer to the record in this case,· 
please place the file number of the record in brackets at the end ot 
the published order, as .follows : 

(CY 330238). 

-rrttm~~'!' D. HOOVER 
Brigadier General, United States Arra:, 

l Inol Acting The Judge Advocate General 
Recoro or Trial 
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DEPARTil'JENT THE ARMY 
In the -.,.f.f'ice of The Juc....,.1 Advocate, Gepe.. -'l 

Washington 25., D.C. (.329) 

JAGQ - CM 330265 

UNITED STATES ) 
) 

v. ) 
) 

First Lieutenant ROBERT S. ') 
BECKER (0-776860), 2012th ) 
Labor Supervision Company., ) 

· 831st Engineer Aviation ) 
Battalion, Rhein/Main Air ) 
Base., Frankfurt, Germany, 
APO 57, W Army. ~ 

1 4 MAY 1948 

UNITED STATES AIR FORCES DJ EtlROIE 

Trial by G.c.M • ., convened at 
Wiesbaden, Germany, 5, 8., 10, 
ll, and 12 March 1948. Dis
missal and confinement for 
three (3) years. 

OPilUON of the BOARD OF REVlEW 
_JOHNSON, BAOOHN and KANE, Judge Advocates 

. i 
- . 1. The Board of \Review has examined the record of trial in the case 
of the officer named £?ve and submits this, its opinion, to The Judge 
Advocate General. ' 

2. The accused was tried upon the follolf'ing Charges a,nd Specifica-
tions: · · 

CHARC.2 Ii Violation o.f' the 95th Article of War. 

Specification l: In that lst Lieutenant Robert s. Becker, 
2012th Labor Supervision Company (Aviation), did, at 
Rhein/Main· Air Base, FrankfUrt, Germany, on or about 15 
January 1947, wrongtully and unlawfully, being an officer 
of the United States A:rrrry., sell to Corporal Francis 
Whitehead, Jr, an enlisted man of the United States Army, 
two bottles of whiskey at the price of $20.00 per bottle., 
or a ~otal of $40.oo. 

Specification 2: In that 1st Lieutenant Robert s. Becker., 
2012th Labor Supervision Company (Aviation), did, at 
Rhein/Main Air Base, Frankfurt, Germany, on or about 
27 March 1947, with intent to de.fraud., cause to be false:cy
made a certain letter in the following 1JOrds and figures, 
to-wit: 
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H15.ADQUARTERS G-II-5 
83lst,ENG~ AVIATION BATTALION 
A.PO 57 US Aru1Y 

AG 300,4 28 March 1947 
SUBJECT: Ord.~rs 
TO : Sgt. Mark L. 0 1Connor, RA 1507.3810 B Co., 831st Engr Avn Bn 

. Pfc Charles M. Gebhardt RA 33585950 A Co, 831st Engr Avn Bn 
1. Enlisted men named above will procee~ on or about this date 

from Frankfurt., Gennany by rail and/or. POO tp Valls, Holland, for ... 
approx three (3) days for the purpose of receiving 605 bottles o~ 
sp-'.ri.ts belonging to the 831st Engr Avn Bn Officers I Club, and, 
return to this station. 

2. The Transportation Corps will fUrnish necessary rail trans
portation if available. Cost of transportation within Germany is 
chargeable to A 217042,5-G. 

3. Cost of transportation outside of Germany and Austria and 
POC T within Germany and Austria m.11 be borne by the individuals 
concerned. 

4. No per diem authorized nor reimbursement for transportation 
costs advanced by the individuals. 

5. The travel authorized herein has been cleared in compliance 
with Par ll., Sec I, Cir 4}.~ Hq USFET, 29 11.ar 46. 

6. Outside of the occupied zones, US Army messing, billeting 
and other facilities are not authorized and will not be provided by 
any commander., and further., the bearer of this order will not request 
any comnander to provide such. 

?. Within the occupied zones., US Arrey messing., billeting and 
other facilities will be provided only after prior individual ar
rangements have been made., and then only at the discretion of the 
,commander providing the facilities. 

8. Auth: AR 60o-115; Sec 1 and 111 Cir 162, Hq USFBT., 4 ?iov 
46; Par 2., Sec II, Cir 1201 Hq USFET, 28 Aug 46. 

BY ORDER OF LIEUTENANT COLONEL GLISCH: . 
s/ Clarence B. Howell 

, Official Seal 831st Engr Avn Bn(Stam.p) t/ CLARENCE E. HO\'iELL 
Captain, Air CorpsOFFICIAL Adjutant 

which said letter was a writing of a public nature which might 
operate to the prejudice of another. 

Specification 3: In that 1st Lieutenant Robert s. Becker, 
2012th Labor Supervision Company (Aviation), did, at Rhein/;;.i!ain 
Air Base., Frankrurt, Germany, on or about 27 March 1947., with intent 
to defraud, cause to be .falsely mad'! a certain certificate in the 
.following words and .figures, to-nt: 
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HEADQUARTERS 
831ST ENGINEER AVIATION BATI'ALION 
APO 57 US Arnzy-

28 March 1947 
SUBJECT: Certificate 
TO : Export Control Officer H.Q. Mil Gov. RB. Aachen c.c.G.(B.E.) 

I certify that six hundred five (605) bottles of spirits as .follows: 
600 Bottles Philadelphia t'hiskey 

2 Bottles Chastenet Vermouth 
·3 Bottles Paul Ruina.rt Champagne 

being retained by the English _Frontier Control at Valls, Holland, are 
the legal property of the 831st Engineer Aviation Battalion Officers' 
Club, purchas9d on Contract Number DL 203045 on 24 March 1947. 

Request the above named spirits be released to the bearer of this 
certificate. 

s/ Harry s. Glisch 
t/ HARRY S. GLISCH 

Lt Col CE 
Official Seal 831st Engr Avn Bn (Stamp) Commanding, 831st 

Engr Avn Bn 
OFFICIAL: APO ?7 US Arm:/

Frankfurt, Gennany-

which said certificate was a writing or a public nature which might 
operate to the prejudice o:t another. 

Specification 4: In that 1st Lieutenant Robert s. Becker, 2012th 
. Labor Supervision Compaey (Aviation), did, at Rhein/Main Air Base, 
Frankfurt, Germany, on or about 14 October 1947, with intent to de
ceive Agent Claude L. Martin, Criminal Investigation Division; United 
States Army,· officially state to the said Agent Claude L.·Mart:!n that 
he, 1st Lieutenant Robert s. Becker, had never seen before 14 October 
1947 three certain documents, to-wit, two copies of letter ordsrs AG 
.300.4 dated 28 March 1947, addressed to Sergeant Mark L. 0 1Connor 
and Private first class Charles M. Gebhardt, authorizing travel to 
Vaals, Holland, and ons cop:, or a certificate dated 28 March 1947 
addressed to the Export Control Off'icer, Military Govemment, Aachen., 
Gennan;y., 'Which statemnt was known by the said 1st Lieutenant Robert S. 
Becker to be untrue, in that he had previously seen the certain three 
doc'lllllents on or about 28 March 1947. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that 1st Lieutenant Robert s. Backer., 2012th . 
Labor Supervision Compacy (Aviation), did~ at Rhein/Main .lir Basa, 
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Frankfurt, Germany, on or about 15 January 1947, lll'ong- · 
f'ulJ3 and unlaw.f'ully, being an officer of the United 
States Arrrry., sell to Corporal Francis Whitehead, Jr• ., an 
enlisted man of the United States Arrrr:,, - two bottles of 
whiskey at the -price of $20.00 per bottle., or a total of 
$40.00. 

Specification 2: In that 1st Lieutenant Roberts. 
Becker, 2012th Labor Supervision Company (Aviation), did, at 
Rhein/Main Air Basa., Frankfurt, Germany, from about l De
cember 1946 to about l May 1947, lVI'ongfully and unla:wtul'.cy" 
engage in business and business transactions, to-wit., the 
buying and selling of whiskey, 1n violation of USFET Circu
lar 140 1946.and A:rrr.ry Regulation 600-10., and the provisions 
thereof. 

Specification 3: Same as Specification 2 of Charge I. 

Speci:f'ication 4: Same as Specification j of Charge I. 

Specification 5: Same as Specification 4 of Charge I. 

Specification 6: (Finding of not guilty) • 

.ADDMONAL CHARGE: Violation of the 96th Article .of War. 

Specification 1: In that 1st· Lieutenant Robert s. Becker., 
2012th Labor Supervision Company (Aviation), did., at Rhein/ · 
Main Air Base, Frankfurt, Germany, on or about 28 March 1947, 
1'l'Ongfully and unlawfully utter a certain false letter in· the · 
following words and figures, to wit: 

(Same document as set forth 1n Specification 2 of 
Charge I). . · 

which said letter was a lll'iting of a public nature which might 
operate to the prejudice of another. 

Specif'ication 2: (Finding of not guilty). 

He pleaded not guilty to all Charges and Specifications and was .f'Ol.llld not 
guilty of Specification 6 of Charge II and Specification 2 of the .Addi
tional Charge and guilty of all other Charges and Specif'ications. No evi
dence of any previous ccnvictions was introduced. He was sentenced to be 
dismissed the service., to forfeit all pay and allowances due or to be-
come due and to be confined at hard labor for three (3) years. The reviel'F
ing authority approved the sentence, designated Branch United States 
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Disciplina:ey Barracks., Fort Hancock., New Jersey., or elsewhere as the 
Secretary of the Army may direct as the place of. confinement., and !oz-
warded the reccrd of trial for action under Article of War 4s. 

3. Evidence for the Prosecution. 

Accused was assigned as mess officer of the 831st Engineer Aviation 
Battalion., APO 57., P.hein;Ma:in., from December 1946 tmtil May 1947., and . 
occupied an office near the mess hall (R 45., 204., 206). · 

In January 1947, Corporal F?-ancis G. Whitehead., second cook., who 
was under the accused's supervision., talked-with accused in the mess office 
regarding the purchase of whiskey. According to Corporal Whitehead., he asked 
accused if he had an:, whiskey and When accused answered that he did., asked 
the Corporal what kind ~e wanted., the Corporal told him that it did not 
make aey difference., accused sold him two-fifth size bottles of . 
'Philadelphia" whiskey for forty dollars ($4.0.00). Corporal 'Whitehead paid 
accused with four ten-dollar bills in scrip currency. Delivery- of the 
whiskey was made by- ~ccused either from his desk or from behind it. In 
addition to the desk in the seven by- twelve foot mess office Corporal 
Whitehead observed a wall locker approximate~ four an:i one-half feet hi&h 
which contained a wood box resembling a whiskey case (R 45-51). 

Several days before Christmas., 1946., Private Peter Bokanovich., who 
was first cook and later mess sergeant., went to the organization mess office 
and asked accused if he. had any whiskey to lfflich the latter responded · 
"Yes., if you got the money., I 1ve got the whiskey" {R 52). UP9n being assured 
by- Private Bokanovich that he had the money., accused obtained two bottles 
of ffPhiladelphia" whiskey- .trom the wall locker in the o.ftice and gave them 
to PriTate Bokanovich in return for forty dollars {$40.00) in scrip notes r 
o:t ten dollar denominations (R 51, 52., 53). ApproXimately one wek later., 
Private Bokanovich purchased .tive more bottles of Philadelphia and 
Schenley Jmiskq fran accused in the mess oftic.e for one hundred dollars 
($100.00) in scrip currency in denominations of fi~ and ten dollara 
(R 54, 55). . . 

Private First Class Everett H. Yates, a cook and at one time the chief 
baker in the mess under accused's supervision., testified that he first pur
chased whiskey i'rom accused in NOYember 1946 (R 75). He purchased thirty 
to thirty-five bottles of whiskey from accused, including case lo~ on 
two separate occasions, during the period l December· 1946 to l May 1947., 
at prices ranging .from one hundred tnnty dollars ($µQ.00) per case ot 
twelve bottles to fifteen or twenty dollars for a single bottle (R 57., 58, 
59., 62., 75., 76). On 24 December 1946., Private Yates purchased two bottles. 
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of Philadelphia whiskey from a,ccused .for twenty dollars per bottle. 
Accused obta:ined this whiskey'.i'rom the wall cabinet :in the mess office. 
Yates paid accused a total of three hundred fifty to four hundred 
dollars :for whiskey. On 12 or 13 1iarch 1947, accused approached him 
:in the mess l1all and asked him if ha needed a little whiskey to 
celebrate his bi:r.thday (R 58). When he told accused he had no money, 
the latter agreed to wait until 11pay day11 and sold Yates a case of 
whiskey for one hundred and forty dollars ($140.00). Accused obta:ined 
this whiskey from the officers' barracks and delivered it to Yates by 
passing, it through a window in the enlisted barracks about thirty . 
minutes later (R 60, 62). On several other occasions Yates made night]J' 
visits to accused's home in New Isenberg and purchased whiskey (R 60, 

. 61, 63). Accused asked this 'Witness several different times if he needed 
"a 'bottle" (R 62f 63). He still owes accused app.-oximately four htmdred 
dollars ($400.00J notir.i.thstanding accused's efforts to collect this 
amount by repeated demands (R 61) and even by call:ing on him at the 1'1.cme 
of his 11girl friend" one night at whi dl time accused collected eightq 
dollars ($80.00) (R 61, 63). · · . 

· · The crurt took judicial notice of Circular No. 140, USFET, 26 
September 1946, and Army Regulations 600-10, 8 July 1944, which conta:in 
prohibitions against persons subject to military law engaging in business 

· or other enumerated activities (R 44). · 
) 

About 13 or 14 March 1947, accused gave :Master Sergeant Lawrence E. 
Tinker, Sergeant Major of the 831st Aviation Battalion, three hundred 
dollars :in scrip. ,Sergeant Tinker was to use this money .to purchase 
whiskey for accused while en a three-day pass :in Brussels., Belgium. Ac
companied by a Sergeant Hall of the·sama organization, Sergeant Tinker 
proceeded to Brussels :in accused's vehicle (R 88, 89, 90). In Brussels, 
Sergeants Tinker and Hall purchased fifty cases of whiskey from the 
H.J. Bridges Compaey. Sevan·cases of this whiskey, or eighv-four 
bottles., "Philadelphia" brand, l'lere purchased for accused (R 91). While 
this cargo was being transported from Brussels to Rhein/Main, the whiskey 
was confiscated and held by the British Customs officials at Vaals., 
Holland., because the orders of Sergeant Tinker were 11 insufi'icient" (R 89, 
90; Pros. Exs. 2, J). The sergeants then proceeded from Vaals, Holland, 
to the $31st Battalion Area.where they conn:nunicated 'with accused relative 
to the confiscation. Following a discussion between accused and Sergeant 
Tinker, wherein it was decided that Major Douglas J. Campbell, Commanding 
Officer of the 8Jlst Battalion, would probably not approve the necessary 
orders to have the 'Whiskey released, Sergeant Tinker left several sheets 
of white bond and carbon paper, 8½ x 10½ size, on accused's desk in the 
mess office (R 91, 92). This paper was blank except for the mark of the 
of:ticial battalion stamp llhich had been placed in the lower left-hand 
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corner of the ·blank paper (R 92., 93; Pros. E:x:s. 2 and 3). As a result 
of a conversation With accused, Sergeant Tinker "••• jotted hcnr orders 
would norma~ be cut •• •" and., in the presence of accused., handed the 
paper to Ilse Dieringer., a Geno.an stenographer., sometimes employed in 
the mess office who was kno'W?l as "Susy" (R 94). At accusedts direction., 
she typed letter orders addressed to Sergeant Mark L. orconnor and 
Private First Class Charles M. Gebhardt of accused's organization 
(Pros. Ex. 2) and a certificate addressed to the Export Control O.ff'icer 
H.Q. Mil Gov. RB. Aachen c.c.o. (B.E.) (Pros. Ex. J). She testified 
that accused,.Captain Kirby., Sergeants Tinker., Hall and O'Connor and 
Private First Class Gebhardt were present in the office at the time the 
orders'were typed (R 109). Prosecution's Exhibit 2 was typed tor the 
signature of :larence E. Howell., Captain., Air Corps., Adjutant., "By order 
of Lt. Colonel Glisch11 (R 109)., and Prosecution's Exhibit 3 for the 
signature of the officer last named (R 110). .Al.though both instruments 
were typed on or about 28 March 1947, it was shown and stipulated that 
First Lieutenant Raymond M. Mccarthey relieved Captain Howell as Bat
talion Adjutant of the 831st Engineer Aviation Battalion on 19 March 
1947, that Major Douglas J. Campbell relieved Lieutenant Colonel Harry s. 
Glisch as Commanding Officer of the same organization on l4 December 
1946 and that Major Campbell continued in conrnand through l Y,q 1947 
(R 681 · 69,; Pros. Ex. l). During the time Miss Dieringer was typing the 
orders., she was told that she could make no mistakes since there a:>uld be 
no corrections on the paper (R lll). · 

Following the typing of the purported orders., Sergeant Ma.rlc L. 
O'Connor., then a member of accused's organization, observed accused sign 
Captain Howell's name and Lieutenant Colonel Glisch•s name to Prosecution 
Exhibits 2 and J. Thereafter accused handed the "orders" {Pros. Ex. 2) 
and the "certificate" (Pros. Ex. 3) to Sergeant O'Connor lho had · 
previously been asked by accused if he wanted a three-day pass (R 130). 
Accused also gave 01Connor the certificate of registration for his jeep 
and instructed him to proceed to the Border Control in HolJand for the 
purpose of picking up some whiskey.(R 131). Accompanied by Gebhardt, 
whom accused had also assisted in obtaining a r.ss., Sergeant O'Connor pro
ceeded to Vaals., Holland (R 117, 118, ll.9, 131. Arriving at the Border 
Control at 2100 or 2200 hours that night, Sergeant O'Connor "handed them 
the certii'icate and they started lugging whiskey on the trailer" (R 131). 
He remembers signing his name to the certificate but does not recall ii' 
the words "Received from the British Frontier Control Service., Aachen. 
Post •WHIP• Vaalserquartier, Germany, 29 March 1947" were pdnted.im-

. mediately above his signature at that time (R 131; 'Pros. Ex. 3). lUth 
approximately fii'ty cases of Philadelphia brand whiskey in a trailer 
pulled by accusedts jeep., O'Connor and Gebhardt made the return trip with 
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but several minor delays. These two soldiers drank several "loose" 
bottles of the Philadelphia brand whiskey on the return trip (R l22, 
124, l.32., 133). The two a?Tived at accused's quarters with their cargo 
at about 0930 hours 30 March 1947 and they were having breakfast there 
'When Sergeants Tinker and Hall arrived (R 121., 122., 133). 

At accused's direction, the trailer., which contained the -whiskey., 
was 1mcoupled and left in the garage. Thirty-three of the fifty cases 
of whiskey original.zy purchased were unloaded from the trailer. 
Sergeants Tinker and Hall took twenty-three cases for distribution to 
the men for 'Whom the purchases had been made and left ten (10) cases 
with accused. Of tb:I fifty cases originally purchased., Sergeant Tinker 
had purchased only seven (7) cases for accused at a price of approxi
mately four dollars ($4.00) per bottle (R 89., 90., 96., 102, 104., 105). 

Sergeant O'Connor testified that he had made a prior trip .to 
Antwerp, Belgium around the eighth of March in a " 146 Chevvy11 for the 
purpose of obtaining whiskey for accused. On that occasion he had pro
cured twenty-eight cases of Philadelphia brand whiskey which were de
livered to accused's home (R 133., 134). F'rom December of 1946 until 
April of 1947, he had sold whiskey to other enlisted men for accused for 
fifteen or twenty dollars per bottle and had observed several persons in 
accused's office obtaining whiskey (R 134, 1.35, 137). In the words of 
this noncommissioned officer 11 ••• if we had anybody that wanted to pur
chase whiskey I woold just go over and get it for them and the lieutenant 
1'0Uld open up the cupboard and get it for me. I would generally take 
the monpY and take the whiskey out and give to the soldier" (R 1.35). 
O'Connor finally want to the Air Inspector and reported the matter be
cause he was released from the mess hall and " ••• From the time 
Lieutenant Becker took over there, 'wtzy-, it just seemed like I had to 
sell whiskey for him to hold my job and I was getting sick of it•••• 
Different fellows had spent all of their money every month for whiskey 

· and I just didn't rrant no more of i t
. 

11 (R 140). _. 
Sergeant Johnny L. Hawkins was present on New Year's Eve 1946 when 

Sergeant O'Connor counted out over five hundred dollars for the accused. 
This money represented the proceeds from the sale of two'or three cases 
of 'Whiskey to negro soldiers at·a camp at Zeppelinheim. He accompanied 
O'Connor and picked up the whiskey at the home of a civilian post ex
change employee in Kelsterbach and transported it in accused's Govern-

. ment jeep (R 225, 226, 229., 230). Captain Freddy H. Fouche and First 
Lieutenant Donald G. Leech, rebuttal witnesses, testified that in general 
accused's character was considered 11poor11 or "questionable" (R 227-2'.34). 

. Two voltmtary written statements were taken from accused on 8 
September 1947 and 14 October 1947 by Agent Claude L. Martin of the 
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Jlst CID (R 160-166; Pros. Exs. 4, 5). The second statement (Pros. Ex. 
5) contains the following question and accused's answer thereto: 

"Q. Have you ever seen the documents mentioned in question 
No.49 of this statement .5,he orders introduced as 
Prosecution's Exhibit 2 and the certiticatg, 0£ owner
ship introduced as Prosecution's Exhibit 'JI, before · 
this date, 14 October 1947? 

A. No. 11 

In addition according to Agent Martin a search of accused's quarters.was 
made during the investigation and forty-ei~ht (48) bottles of whiskey ·in
cluding som.;. :?hiladelphia brand, and nine C9) bottles of Verschnit wine 
were fo,md (R 165). · · · . ~ . 

Fran September 1946 tmtil about l4 December·1946, individual sales 
of -whiskey to individual club members ware made periodically. The amount 
never exceeded eight bottles for each o:Cricer. "Philadelphia Bourbon" 
according to Captain Bormann, club president, sold for approximately tlt'O 
dollars and thirty cents ($2.JO) to three dollars {$.3.00) per bottle. 
Trips were made to Belgium £or the purpose of purchasing intoxicants and 
were considered authorized prior to receipt of notification 0£ 00:FET 
Circular No. 1.32 in December of 1946 (R 70-74). · 

4. Evidence for the Defense •. 

Numerous members of the military service testified that in their 
opinion Sergeant 01Connor 1s character was poor and that they 1JOuld not 
believe him under oath or both. These individuals, all 0£ whom were 
members of the 831st Engineer Aviation Battalion included Sergeants · 
Piccolo (R 183, 184) and Whitehair (R 184, 185); Corporal Ghiz (R 186, 
187); Private First Class Burton (R 188,189); Private Proctor (R 189-191); 
Master Sergeant Tinker (R 191-195); First Lieutenant Camilli (R 193, 194); 
Captain Honadle (R 196, 197); Master Sergeant Niewodowski (a 199); First 
Lieutenant Bnmner (R 200); First Lieutenant Marker (R 201); Sergeant 
.Anderson (R 20.3, 204); Staff Sergeant Andraychik (R 204, 205); and Master 
Sergeant Crow (R 206., 207). Corporal Ghiz also testified that he wruld 
not believe· Private First Class Yates under oath (R 187) and that during 
the period he worked for accused, he did not see accused sell 'Whiskey to 
anyone (R 191~192). First Lieutenant Camilli and Captain Honadle also 
testified as to accused's good character (R 193., 194, 196, 197),. and Sta.££ 
Sergeant Andraychik and Master Sergeant Crow stated that they worked tmder 
accused from December 1946 to April 1947 and during this time did not see 
him sell 'Whiskey to anyone (R 204-207). 
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Seven letters from other officers attesting to accused's good 
character by stipulation were read into the record (R 208-210). 

After having been advised of ,his rights as a witness accused 
elected to testify relative to Specification l or Charge I, Specifica
tion l of Charge II, involving the alleged sale of whiskey to Corporal 
Whitehead and Specification 2 of Charge II wherein he wH charged with 
unlawfuJ.ly engaging in business (R 2ll). He testified that he had 
not sold whiskey to Whitehead, O'Connor, Yates or Bokanovich or other 
enlisted men of tha 831st Engineer Aviation Battalion, but that he had 
given 'l'lhiskey_to soldiers in the mess line at Christmas time (1946). 
Further that he loaned Yates five hundred dollars, as evidenced by a 
written memorandum (Def'. Ex. A), but there -was no interest charged 
(R 211, 212). He had also loaned money to other enlisted men and to 
officers. Accused purchased four to six cases of whiskey in 'Belgium 
far his personal use through the Battalion s-4. He requested Sergeant 
Tinker -to bring him whiskey and approximately thirty-three cases 1'1'8re 
,brought to his home on the morning of 30 March 194?. He was at a ·1oss 
to understand ,my 01Connor and Gebhardt brought this whiskey to his 
home. · A "few cases" of this lrlrl.skey were left with him by Sergeants 
Tinker and Hall, "perhaps three or four". In all, he purchased aromid 
seventy-two bottles of whiskey bet'Wl3en l'December 1946 and l l.Iay 194?, 
mostly for parties in his home. Sergeant O'Connor's friendship seemed to 
terminate when the latter "smashed" accused's jeep around 10 April 194? 
(R 211-223). Accused also testified in rebuttal that he was in the 
8Jlst Post Exchange taking inventory, from lunchtime on 31 December 1946 
until approximately 0200 hours the following morning. He was not in the 
mess office at all on 31 December 1946 (R 235, 236). 

5. The defense entered a plea in bar of trial predicated upon the 
premise that accused had been denied his constitutional rights because 
the investigating officer examined a witness not i:n the presence of ac
cused and over his objection during the pre-trial investigation con
ducted pursuant to Article of War ?O. It was admitted that accused and 
his counsel were offered ample opportunity to cross-examine the witness 
in question after her statement was taken by the i:nvestigating officer 
and prior to the trial of this case. It is clear from these circumstances 
shown by the record of trial that the procedure followed during the in
vestigation constituted compliance with the requirements of Article of 
War ?O and that the ruling of the court was therefore proper (GM 22?239, 
Wyatt, 15 BR 21?, 255; CM 23?030, Nelson, 23 BR 231, 248). 
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6. Specifications 1 of Charges I and II allege respectively that 
.on or about 15 January 1947 accused, an officer, wrongi'uJ.ly and un.law
i~- sold to Corporal :Francis 'Whitehead, an enlisted man, two bottles 
of lfhiskey at a p'rice of twenty· dollars ($20.00) per bottle in viola
tion of Articles of War 95 and 96. The evidence adduced of record shows 
beyond a reasonable doubt the sale of the intoxicants by accused to 
this enlisted subordinate, '\'llho was under his com:nand, at a grossly ex
orbitant and 1.mconscionable price, six or seven times the cost to the 
officer. Obviously, profiteering of this character by a military 
superior, especially within his own conmand, constitutes conduct both 
unbecoming an officer and a gentleman and prejudicial to the milita:cy 
service (CM 322498, Trumpf (9 Oct 1947)). 

Specifications 2 and 3 of Charge I and Specifications 3 and 4 of 
Charge II allege that accused on or about 28 M.rch 1947, caused to be 
falsely made certain letter orders and a certain certU'icate of ownership 
in violation of Articles of War 95 and 96. The evidence in support of 
t.'iese offenses shows clearly that accused was instrumental in obtaining 
milita:cy correspondence paper, blank except for the official seal of the 
battalion affixed in the lower left-hand comer, upon which in his 
presence, the orders and the certificate were typed'by a German clerk. 
Thereafter, according to the only direct testimony adduced, accused un
lawfully and w.i.thout authority forged thereto the signatures of his 
Battalion Adjutant and Commanding Officer who were no longer with the 
organization. Clearly, his participation in these offenses is suffi
cient in each instance to support the charge of actual forgery-of tha 
instruments within the meaning of Title 18, Section 550, United States 
Code. It necessarily follows that he is criminally responsible of the 
lesser charge of causing the forgeries to be made in violation of the 95th 
and the 96th Articles of War. The pattern of the transactions through-
out the record is all too complete to exculpate accused from accountability. 
Accused even admitted that the whiskey obtained from the British Frontier 
Control, subsequent to the dates of the fraudulent letter orders and cer
tificate of ownership and unquestionably as a result thereof, was de- ' 
livered to his home on Smiday morning, 30 March 1947 for some reason he 
was unable to explain (R 218). 

Specification 4 of Charge I and Specification 5 of Charge II, charge 
accused with making a false official statement in writing to an. agent of 
the Criminal lnvestigation Division on or about 14 October 1947•. In 
support thereof, the testimony of numerous witnesses clearly shom3 that 
accused was a participant in the actual making of these spurious docu
ments. During the course of an official military investigation, after 

: being advised of his rights against self-incrimination, accused unequivo
cal:cy denied having seen the orders or the certificate prior to that day. 
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This denial of an official character over accused's own.signature is 
sufficient to convince beyond any doubt that his falsification was 

'lmowingly made. It is basic tha·t; such conduct violates both Articles 
of War 95 and 96 (Pars. 151 and 152, MCM, 1928, PP• 186-188). 

It is not legally objectionable to charge the identical acts as 
a violation of Article of War 95 and Article of War 96 or some other 
applicable article (Par. 151, UCM 1928, P• 186; CM 252773, Jonas, 34 
BR 189). 

Specification 2 of Charge II alleging that accused engaged in · 
business and business transactions in violation of USFET Circular 140, 
1946, and krmy Regulations 600-10 during the period l December 1946 ~ 
l May 1947 is fully supported by evidence of a clear and convincing 
character. The obvious intent of both of tmse two consistent 
directives was to prevent just such a course of conduct as was engaged 
in by accused. Indeed it is difficult to determine the highly pre
judicial effect of accused's business transactions, for personal profit 
and gain, upon the organization in which he occupied a position of leader
ship and trust. During the period of time alleged, the record shows 
clearly that accused obtained for the purpose of sale and sold to members 
of his own command as well as others at a highly inflated and exorbitant 
price, intoxicating liquors. His actions, in addition to being a 
flagrant. violation of the express terms of the two directives, brand this 
commissioned officer both as a common "bootlegger' and as a ''black
marketeer". There is no question but that he was chargeable with full 
knowledge of these two prohibitions, promulgated by competent authority, 
and subject to the punitive provisions and consequences thereof (CM 325541, 
Jil'.organ, 17 Feb. 1948). · 

Specification l of the Additional Charge alleges the -wrongful and 
unlawful uttering of the lott.er orders dated 28 March~1947, addressed to 
Sergeant O'Connor and Private First Class Gebhardt, in violation of 
.Article of War 96. As heretofore ccnsidered, there is no question but 
that the orders were forged and fraudulent. However, there is an addi
tional consideration in connection with this offense, viz., that of 
physically uttering or passing the instrument as true and genuine with 
fraudulent intent. The record contains a substantial conflict as to 
whether Private First Class Gebhardt was present during the fraudulent 
execution of the document and was not in fact a principal to the forgery 
itself or whether he was innocent and unaware of any wrongdoing in 
connection therewith at the time Sergeant O•Connor delivered the orders 
to him -while the two were en route to Vaals, Holland. It is unnecessary 
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to de~rmine this factual conflict., however., or to conjecture as to 
the court1s conclusion with respect thereto., in view of the evidence 
that the orders were given. to Sergeant O'Connor and Private First- • 
Class Gebhardt for the purpose of being used or put in circulation. 
In this ccnnection it has been consistently- held., that whether or not 
the receiver of the forged document knew ot its false character., de
livery to him nonetheless constituted uttering if the passing; to him 
was with the intent that such be. put in circulation (United States v. 
Nelso:r,i, 135 Federal Cases No. 15.,861; State v. Patterson, 116 Missour:t 
505; oection 910., Vfuartonts Criloinal Law., Vol. 2., Twelfth Bdition).· 

· Both the orders and the certificate of ownership obviously- we.re made 
for the express purpose of being shom to whomever the exigencies of 
the mission might require in order to obtain the liquor. It must have 
been reasonably- foreseen at the time of their making and delivery to 
Sergeant O'Connor and Private First Class Gebhardt that they would shOW' 
the docwnents to the officials of friendly foreign gove:rnments engaged 
in the perfonnance of official duties. · · -,.~ 

7. Depar12nent of the Arrrry and Air Force records show that· accused 
_is twenty-nine years of age., married., and has t,ro children. He entered 
the military service from Chicago., Illinois., 20 February 1943. Subse
quently-., he served as a Private at Sheppard Field and Denver T.hiversity 
and as ,an Air Corps Cadet at Santa Ana.., California., Las Vegas., Nevada., 
and. Kirtland Field. He was commissioned a Second Lieutenant., Army. of 
the United States., Air Corps (Bombardier) 29 April 1944., promoted to 
First Lieutenant., 20 December 1945 and to Captain in the Officers Reserve 
Corps, 24 July 1947. His efficiency reports include one rating o~ 
"Satisfactory"., two ratings of 11Excellent11 , one rating of nsuperior" and 
four ratings of 11 Unkno1Yll11 • Before entering the service he was employed 
as a salesman of beverages and tobacco and as a service station attendant. 
Ha represents that he reads., speaks., and comprehends Latin and Jewish. 

s. The court was legally con~tituted. No errors injuriously- af
fecting the substantial rights of accused were committed during the trial. 
In the opinion qf the Board of Review the record of trial is leg~ 
sufficient to support the findings and the sentence and to warrant con
finnation thereof. Dismis_sal is mandatory upon conviction of a .violation 
of Article of War 95 and authorized Up011 conviction of a violation ot 
Article of War 96. 

_ _;;,_-'-:...,..'-1------,,"-~---'Judge .Advocate 
/; 

.i-&-.A.4"'9'q,jl,.~--;i,,--¥---,,.,,:.:.=-=;;;..+~~~_,Judge Advocate 

-44-4::;'U'-1-,&t.£:!:~~=-----'Judge Advocate 
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JAGQ. - CM 330265 1st Ind 
_.., .. 

JAGO, Dept. of the Army, Washington 25, D.C. M~Y 1 i Jqf8 
TO: The Secre~ry of the A:rmy 

l. Pursuant to Executive,Order No. 9556., dated .May 26., 1945., 
there are transmitted herewith for your action tha record of trial and 
the opinion of the Board of Review in the case of F:irst Lieutenant 
Roberts. Becker (0-776860)., 2012th Labor Supervision Company., 831st 
Engineer Aviation Battalion., Rhein/Main Air Basa, Frankfurt., Germany., 
.AP0 57, US A:rmy. ' 

2. Upon trial by general court-martial in Germany this of.:f.'icer was 
found guilty of 11rongfully selling two bottles of 'ffhiskey to an enlisted 
man for forty dollars (Specs. l of Charges I and II); causing to be 
forged letter orders and a certificate of ownership (Specs. 2 and·3 ot 
Charge I and Specs. 3 and 4 of Charge II); making a false ofticial state
ment in writing to an agent of the Criminal Investigation Division (Spec. 
4 of Charge I and Spec. 5 of Charge II); unlawfully engaging in business 
contrary to competent milltary orders and Army Regulations (Spec. 2 
of Charge II); and uttering a forged instrument (~_pee. l of the Addi
tional Charge), all in violation of Articles of War 95 and 96. He was 
sentenced to be dismissed the serfice, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor for three (3) years. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. · 

3. A summary of the evidence may be fo'ID'l.d in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of _trial is legally sufficient to support the findings of guilty
and the sentence, and to warrant confinnation of the sentenca. I concur 
in that opinion. · 

Accused., while stationed with the 831st Engineer Aviation Battalion 
at Rhein,IL:rain, Germany., obtained and sold a large amount of whiskey to 
numerous enlisted IIJ9n under his comnand and in other organizations for' 
the sum of from fifteen ($15.00) to twenty ($20.00) dollars per bottle or 
from one h1D1.dred twenty- ($120.00) to one hundred forty ($140.00) dollars 
per case., during the period l December 1946 to_l May 1947. Both a 
theatre directive and Army Regulations prohibited members of the military 
service from engaging in trade or business under the circumstances sho1tn. 
Whiskey of the brand usually sold by accused normally cost milltary -
personnel from two dollars and thirty cents ($2.30) to four dollars ($4.00) 
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per bottle. On or about 28 March 1947 accused ·forged or caused to be 
forged letter order's addressed to two enlisted men 1aud a certificate o:t 
ownership of thEt llbiskey, fpr the purpose ot obtaining liq11or held 1D · 

·Holland by officials .of the English Frontier Controi. · The' orders and 
certificate were given to these enlisted men 'Who drove to Holland and 
obtained the llbiskey trom the English CU8toms Officials. AlthoUih it 
is clear that accused had a German stenographer -cype tha order•. and the , 
certificate, and it stands undisputed in the record that accused without 
authority signed the names of two officer• thereon, he .denied 'during an 
official· investigation by an agent of the Criminal Investigation DiviaiQn 
having seen either ·document prior to ·l.4 October 1947. ., , 

4. D~artment. of the Ann;y and ldr Force· re-co~ sh~,r that adcused .!a 
twenty-nine years of age, married,· and has two children.· He entered the· 
military service from Chicago, Illinois, 20· Febru.ar;r l~J. Subaeq_uentq~ , . 1 

he served as a Private at Sheppard.Field and Denver Uninrsit," and •• an 
Air Corps Cadet at Santa .Ana, California, Las Vegas, Nevada,.aud llrtJ.and. 
Field. He was conmissioned a Second Lieutenaat, A:nq of the United · · · 
States., Air Corps (Bombardier) 29 April 1944, promoted to First td.e:iiteurit, 
20 December 1945 and to· Captain in the Officers Reserve Corp,, 24.·.Juq · · 
1947• His efficiency- reports include one rating of 11Satis.factozr':, _tn .. 
ratings of "Excellent", one rating of "Superior" and .four. ratings· ot , · 
"U:nknown11 • · Before entering the service he was employed as a salesman_ et 
beverages and tobacco and as a service station attendant. 'He represents 
that he reads, speaks, and comprehends Latin and Jewish. · 

'. 

5. In view of the-fact that.acoused1s numerous ·sales, of iDtox:toants 
to enlisted men, both Wi.thln and without his comraand amounted to Tfl'T'ob
jectionable "black-market" transactions, and in view of the serious 
offenses of forgery and uttering a forged instrument, I reconmend .that, the 
sentence be confirmed and ca1Tied into execution-at1d that an appropriate , ~ 
Thuted States Disciplinary Barracks be designated· aii'''the..., place of confine-~ 
mant. · · ..___ · 

6. Inclosed is a form of action designed '.to caIT,7 into effect the · . · · 
foregoing recomuendation, should it· meet with your approval. · · . ;, 

THO~ H. GREEN 
. Major· General 

2 In.els. The ~udge ~vocate General . 
l.. Record of Trial 
2. Form of action 

( GC~O 119} 4 June 1948). 
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DEPARTllENr OF THE AR¥Y 
In the Office of The' Judge Advocate General (345) 

v,ashington 25, D. c.. 

,TA.GK '- CM 330282 

·2S JUN 1948 
UNITED.STATES ) . FORT JACKSON, SOU?H CAROLINA. 

v. ~ Trial by G.C.M., convened at Fort · 
) Jackson, South Carolina., 1 April 

Second Lieutenant ·XENmll ) 1948. Dismissal, tota.1·rorteitures 
E. DOOGE (0-1342059), Infe.ntey, . ) and oonf'inement tor three (3) years. 
Company F, U th Infantry, _Fort )1
Ja.cka on, South Caroli:ca. ) 

I 

OPINION o:f the BOARD OF REVIEW 
SILVERS, ACKROYD aXld LANNING, .Judge Advocates ,

I 

1. The record of trial in the oase of the officer named above baa 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following charges and specifi_cationsa 

CHA.RGEa Violation of the 61st Article of War. 

Specifications In that 2nd Lieutenant Kenneth E. Dodge, 11th 
Infantry, then of Headquarters 5th Infantry Division, did, 
without proper leave, absent-himself from his organization 
at Fort Jackson, South. Carolina~ from about 30 December 
1947, to about 22 February-194.8. · 

CHARGE Ila Violation of thEJ- 95th Article of War. 

Specification la (Finding of not guilty). 

Specification 2a (Finding of not guilty). 

Specification 3a In that 2nd Lieutenant Kenneth E. Dodge, 
•••, did, at Columbus, Georgia, on or about 24 December 
1947, with intent to defraud, wrongfully and. unlawfully 
make and utter to Technical Sergeant Raymon:i H. Turner, 

· a certain check, in words and figures as follows, to wit1 

THE SOUTH CAROLINA; NATIONAL BANK 

Coltnnbia, s.c. 24 Dec~mber 19 47 N'o~---
Pay to the 

Order of Sgt Raymond Turner ~5 · 00(100 
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Tw~nty five and-------------------- 00/100 Dollar• 

/s/ Kenneth E Dodge 
For Kenneth E Dodge 2d Lt 01342059 

,he, the said 2nd Lieutenant Kenneth E. Dodge, then well 
knowing that he did not have a.nd not intending that he 
should have a.ny aooount with tbs South Carolina. National 
Ba.nlc, Columbia., South Carolina. for the payment of ~aid 

. oheok. 

Speoifioa.tion 4a In·that 2nd Lieutenant Kenneth E .. Dodge, ...,-. 
did at New York, New York on or about l January- 1~8, with 
intent to defraud, wrongfully and unlawtull7 make ail.d utter 
to tbs Pennsylvania. Hotel, a certain. cheok, in wonll &114 
figures a.s follows, to wita 

TEE scum CAR0LINl NA.TIONAL BJllX 

Columbia~ S. c. 1 January 19 _.!!.. 11o·. _ 

Pa.y-ito the 
Order ot___. _Pe_nns_._yl_v_an1__a._Ho_te_1_·____ $100 · 00/100 .. 

One Hundred and 00 00 -------~------------------ Dolli.r1 . 
For Closed /a/ K~nneth B Dodge ------ 2d Lt . 01U20i.9 

, and by- means thereof, did traudulentl7 obtain trom. tbl 
Pennsylvania. Hotel om hundred dollars ($100.00) in ouh, 
he the ea.id 2nd Lieu~ena.nt Kenneth E .. Dodge, then ,reU 
knowing that he did ~t have a.nd not inte:Dding that he 
ehould have ~ .aooo~t with The South Carolilla. lla.:tional 
Bank, Colambia, · South CJ.rolina, tor the payment ot 1a.icl 
cheok. ' 

CH.\RGE, III• Violation of the 96th Article ot War. 

Specif'ioa.tion1 In that 2nd Lieutenant ~nneth B•. Dodge, •••, 
did, at Fort Benning, Georgia, on or a.boui.8 loffllber 194.T,· 
unlawfully- m&rr7, take and have for his rite om ~ Hancook~ 

' he the 11.id 2nd Lieutenanl; Xe:cneth I. Dodge theu )La.,i.DJ a · 
la.wtul and 11:ving wif'e, to wita_ .Aida Orth Dodge. , 

. Aoouaed pleaded guilty to Charge I a1Jd it1 apeoiticatioa and :.ot guiltJ' 
to all pther ohargea a.Di 1peoiticationa. ~ wu to\1114 not guilt7 ot . ; 
Speoif'ioatio111 1 &Di 2 ot Charg~ II and gm.lt7 ot all other apeoitio&• 
tiom and of'. all charges. llo evidence ot a:rq· pnviou ooavioUoa ,ru 

z 

I 

http:La.,i.DJ
http:Lieu~ena.nt
http:Dolli.r1


(347) 

introduoed. He was eentenoed to be diamisaed the servioe, to forfeit all 
pay and e.llowanoea due or to beoome due and to be oontined a.t ha.rd labor 
at auoh plaoe a.a the reviewing authority might direot for three yea.re. 
The reviewing authority approved the sentence and forwarded the reoord 
of trial for aotion UIJder Artiole of War 48. 

3. Evidenoe for the Proaeoution 

Extraot oopiee of the morning reports of Hee.dqua.rtere, 5th Infantry 
Dividon, Fort Ja.okaon, South Carolina, were reoei ved in evidenoe with
out objeotion by the defense. From theee morning report• it a.ppea.red 
tha.t aoouaed had gone absent without leave on 30 DeoeJnber 1947, tha._t 
he was a.pprehended in Puerto Rioo on 22 February 1948 a.nd that he wa.1 ' 
returned "to duty" on 29 February 1948. Major Arnold E, Rioe, Rea.d.
quartera, 5th Inta.ntry Division, had given a.oouud verba.l permiuion 
to be abaent from his station for the period from 0001 houri on 27 
December to.2400 houri on 29 December 1947, Aoouaed "never didu re
turn from his pass. About 2q or 21 February 1948, Major Rio• reoeiTed 
a. letter from a.oouud whioh ha.d been written in Puerto Rioo, Maey Willie 
Han~ook, who had ·gone through a marriage oeremoey with aoouaed, ha.d 
visited New York with aoous-ed shortly after Chrbtma.1, 1947, am on 5 J&n
uary 1948 had returned with him to the apartment in Columbia, South Ca.ro
lina., where they resided toget~er, Aoouaed left the apa.rt:ment; on tlw 
morning of 6 Ja.nuaey 1948, ''when he via.a supposed to go to work.• Thia 
waa the 11lut time 11 Maey had aeen a.oouaed, for he 11diaa.ppea.red• on that 
date {R 6•8, 30-32, Pros Ex.a 1 and 2 ); · . . 

Sometime before Christmas, 1947, a.ooused asked Teohnioa.l Sergeant 
Raymond H. Turner to take him to Columbus, Georgia.. Aooused told the 
Sergeant that he would PliY the 11 expensea. 11 Aooused, while at hi• 
mother-in-law'• home in Columbua 11he.d no money" and lfas unable to borrow 
a.ny from hie mother-in-law 10 he wrote out a ohe~k for,$25 and gave it 
to t~e Sergeant a.long.with 11four dollars extra. for expen,ea,• aa.ying, 
"Here is yo\µ" l!lOney, 11 and at a.ting that it would. oover •expenaea, • The 
Sergea.nt had to borrow money from hia· girl friend "to get baok on.• 
The oheok was introduced in ev:1denoe without objection a.a Proseoution 
Exhibit 5. It waa dated 24 Deoember 1947, drawn on the South Carolina. 
National Bank of Columbia, South Carolina., in the a.mount: of $25, ms.de 
payable to Sergeant Raymond Turner and bears aoouaed1 e signature aa 
ma.leer, Aooused, at the time he gave the oheok to the Sergeant, 1aid 
nothing· "about the aooount being olosed" nor did he uk the Sergeant 
"to hold.the·:~eok," Aooused said the Sergeant oould get the oheok 
oashe·d 11baok here in South Carolina, 11 Sergeant Turner "attempted II to 
oaah the oheok at "the bank" but was told by a Mr. Lafitte that the 
a.ooount wu olosed,, .The Sergeant reoeived $25 tor the oheok in Ma.roh 
1948 from "Lt, Dodge, with Colonel Benjamin" (R 14-lSJ Pros Ex 5), 

V1'hile a.ooused and ~ry Willie B'a.noook were in New York City 

http:Sergea.nt


(348) 

shortly after Christmas, 1947, they stayed one night at the Pennsylvania 
Hotel. Accused told· Mary that he ''was going to establish credit in 
New York where he. could get some checks ·cashed. 11 Later, "he showed up 
with the money" but Mary did not know where he had received it. A 
photostatic copy of a check purportedly signed by accused, drawn upon 
the South Carolina National Bank in the amount of $100, dated 1 January 
1948, and ma.de pa:yable to the Pem1sylvania Rot~l was accepted in evi
dence. without .objection by .the defense as Prosecution E;,i:hibit 8. 
Across the face of the check appear several stamped notations "Account 
Closed" and the stamped seal of the South Carolina National Bank. Written 
correspondence between First Lieutenant Nathaniel Vf. Morrisette, Assis
tant Staff Judge Advocate, Fort Jackson, South Carolina, and'.the Penn
sylvania Hotel was introduced in evidence without objection by the defense. 
From this correspondence it appeared that on 16 March 1948 the Hotel re,
ceived flOO from accused llin payment of his ret'drned check for like amount11 

and that 11the original check corresponds to the photostatic copy." Lieu
tenant Morrisette had received the photostatic copy of the check from: 
"the C.I.D. agents in New York" (R 17-19; Pros Exs 6,7 and 8). 

· Mr. J. L. Lafitte, manager of the Fort Jackson Branch of the South 
Carolina National Bank, identified 11a.n original sheet" from. the ledger 
of the South Carolina National Bank_ showing the state of accused I s 
account with the bank. This sheet was received in evidence without ob
jection by the defense as Prosecution Exhibit 18. It appeared from this. 
exhibit that on 18 November 1947 accused's balance was $57.50, on 21 
November it was ~66.82, on 22 November $218.82, on 26 Wovember $130.82 
and on 28 November tl3.82. Thereafter, because of the payment of a $10 
check on 9 December 1947 and the collection of numerous fifty cent service 
charges for 11checks not honored," accused's account steadily depreciated 
until, on 17 December, a balance .. of only thirty-:two cents remained. On 
26 December, this amount was applied by the bank against a fifty cent 
service charge. The last deposit shown on the 'ledger was one in the 
amount of $252.00 ma.de on 22 November 1947. The· ledger did not shaw 

•a couple of checks - one. he took up which would not be 
shown on there. One other that was presented at the bank 
after the account had been closed and was not accepted." 

The check which had not been accepted had been presented to Mr. Lafitte 
in person by a Sergeant. It was in the a.mount of $25. The stamped nota
tion nAccount Closed• on the $100 check.dated 1 January 1948, made payable. 
to the .Pennsylvania Rote 1., was pla.oed thereon by the bank's bookkeeping 
department. 'This was "the normal procedure when a oheok is not honored.a 
Mr. Lafitte did not notify aocused that his account had been olosed out -
for la.ck of funds. It was not "the usual procedure• to notif'y depositors 
when their accounts were closed, for this reason. About the latter part 
of November or the first part of December, Mr. Lafitte "oa.llN• 
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aocused and told him that a ~50 check had been presented to the bank 
and that there were not sufficient funds to meet it. Accused ncame over 
and took that check up and pa.id it. 11 Mr. Lafitte identified the sig
nature ca.rd of accused which was received in evidence without objection 
by the defense as Prosecution Exhibit 17. Accused had signed the sig• 
nature ·ca.rd in the presence of Mr. Lafitte (R 37-42, Pros Exs 17 8lld 
18). 

Captain Vern·R. 'Ploger, Deputy Finance Officer, Fort Jackson, South 
Carolina, identified several "~morandum11 or retain copies of certain 
pay and allowance accounts of accused. These copies were obtained from 
the. files of the finance office. Without objection by the defense, these 
copies were received in evidence as Prosecution Exhibits 11, 12, 13 and 
14 (R 21,22). According to these vouchers, aooused received a oash -
pa.ymant of ~315.86 on 31 October 1947 (Pros Ex 11 - pay and allows.noes 
for month of October), a ca.sh p~ent of $140 on 14 Novembe~ 1947 {Pros 
Ex 12 - partial payme,nt for month of November), and a oash payment of 
$78.46 on 10 December 1947 {Pros Ex 14 - pay and allowances for month 
of November less partial payment). Prosecution Exhibit 13 is a memorandum 
oopy of the pay and allowance account of accused for the month of November 
1947, from which it appears that on 4 December a Government check in the 
amount· of. $174.46 was made out to be placed to the credit of accused 
with the South Carolina National Bank, Columbia, South Carolina.· This 
voucher bears a. notation to the effect that the check was oanoelled on 
31 December 1947. On Prosecution Exhibits 11 and 12 one Aida Ortiz Dodge, 
1209 Ribot, Santuroe, P.R., is listed as aooused's wife. These vouchers 
are dated 31 October 1947 and 13 November 1947, respectively. On Prose
cution Exhibit 13, which is dated 4 December 1947, Mrs. :Mary Hancock 

. ,Dodge, 5902 Colonial Drive, Columbia; South Carolina, is listed as ao-
.. oused' s wife. On Prosecution Eichibit 14, dated 10 December 1947, the 

columns indicating the existence of dependents are left blank and accused 
did not claim a rental allowance as he had on previous vouchers. On none 
of these vouchers did it appear that accused claimed to have any children. 

Lieutenant. Colonel Clarence C. Neely, Fiscal Director, Fort Jackson, 
South Carolina, while oheoking vouchers in. the Officers' Pay Section, 
noticed that on aooused's voucher for the mont~ of November there was 
listed as accused's wife 8 a different name than the preceding month, 
and from that which was carried in the files• of his office. Colonel 
Neely thereupon •reclaimed" the Gover:t:lm9nt oheok for $174.46, which 
ha.d been ma.de out in reliance upon this voucher, from the South Carolina 
National Bank~ lie did not notify aooused that his pay had been Datopped" 
but turned. the oase over to the Inspector General. The oheok oould have 
arrived at the bank at any time within four days after December 4 (R 
32-35). Lieutenant Colonel George G. Boram, Inspector General, 5th 
Infantry Division. questioned aooused on 8 December 1947 "with reference 
to a bad check,• after explaining to him the provisions of Artiole of 
We.?'. ·24. Colonel Bora.rt mentioned to accused the 11disparity of names on 
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the vouchers" and told him that his pay had been stopped, 11that the 
check had been stopped, in so many words 11 and that he would be on a 
non-ps.y status until such time as the matter of dependenay was cleared 
up. Accused told the Colonel that he had married Aida Ortiz on 1 
January 1942 in Puerto Rico and that his marriage had been dissolved by 
divorce in Puerto P~co on 17 October 1947. He had not received official 
notification of the divorce nor had he seen a copy of the decree. On 1 
September 1947, he married Mary Hancock Dodge. Accused was recalled 
for questioning on 9 December 1947 and this time stated that he did not 
have a divorce from Aida Ortiz and that he.had married Mary Hancock on 
8 November at Fort Benning, Georgia. Colonel Boram pointed out to ac
cused that on the preceding day accused had been infor:med of his right 
not to incriminate himself and then asked accused if he realized that 
his stateme.nl:; concerning his second marriage was 11 very incriminating.u 
Upon recreiving an affirmative answer, the Colonel asked accused if he 
wished to·withdrro~ his statement. Accused replied, that he did not, 
further stating, ''Yfell, you'q. find out anyway, I guess 11 (R 25-28, 35-36). 

Mary Willie Hancock testified that she went through & marriage 
ceremony with a..ccused on 8 November 1947. She pad 11a church weddingtt 
at Fort Benning. Thereaf'ter, for about two months, they lived together 
as man and wife. A certified copy of a certificate of marriage taken 
from the records of the Ordinary's Office, Muscogee County, Georgia, 
was admitted in evidence without objection-by the defense as Prosecu
tion Exhibit 15. From this certificate it appeared that accused and 
Mary Yiillie Hancock were "duly joined in Matrimonyu on 8 November 1947. 
Accused had told Mary that he had been married before, 11 to a. 'Dorothy' 
from Texas - an iceskater from Texas." Accused had never informed her 
a.bout Aida and she knew nothing .of Aida 11 until all this" (R 29,30; Pros 
Ex 15). A certified copy of a certificate of marriage taken from the 
files of t!l:e "Bureau of Registry and Demographic Statistics 11 of the Health 
Department of Puerto Rico was received in evidence without objection by 
the defense as Prosecution Exhibit 10 (Translation - Pros Ex 16 ). In 
this certificate it was recorded that on 1 January 1942 accused and Aida 
Ortiz Santos were married in Santurce, Puerto Rico (R 20,36,37; Pros Ex 
16). 

Evidence for the Defense 

Accused, having been informed of his rights as a witness, elected 
to testify under oath in his mvn behalf. Re stated that in 1946 he 
was sergeant major of a signal battalion in Puerto Rico. He and his 
wife were "not getting along - hardly living together." Sometime in 
the fall of that year he returned to the United States.to attend the 
Officer Candidate School at Fort Benning; He graduated in June, 1947, 
received his commission, and obtained fifteen days leave. While on 
leave, he went to Puerto Rico "to see if he could straighten up things." 
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,Sinoe he had two children he "wanted to get along. 11 The attempted re
conciliation was unsuccessful, however, and he returned to the United 
States at the end of his leave. In August, 1~47, while stationed at 
Fort Benning,. he reoeived word from his wife that she 11was going to get 
a divoroe." Accused went to. the Trial Judge Advocate of the Student 
Training Regiment at Fort Benning with his problem and was informed 
that for his 0 protection, 11 he had better 0 fill out the separation papers 
so she oe.n't get everything you've got.• Accused aooordingly sent his. . 
wife •the separation papers" but he "never got them baok - never heard 
from her after that." Since he 11didn1t hear anything about it, 11 he 
assumed he was divorced and married M:Lss Hanoock. He thought he was 
divorced, in August, from his wife in Puerto Rico beoause, aMaybe I 
wanted to. I assumed I was a.nd wanted to be. 11 He continued to list 
Aida Ortiz as his wife on his pay vouchers even after he believed he 
was divorced for the purpose of 11helping maintain the children -
figured she was still a dependent as well as the ohildren. 11 He .had 
listed the children as dependents on his pay voucher 11Right on top of. 

. the voucher - 1Dependents other than Wife. 111 Divorces are granted in 
Puerto Rico ajust like in any other plaoe *** in the Federal Distriot 
Court down there." 11 It has been known to take only three days" to get 
a divorce in Puerto Rico. Aooused "got" a divorce in Puerto Rico for 
his brother-in-law when he 11got rid.of his wife.a He did not believe 
the circumstance th.at he had not received back 11 the separation papers• 
from his wife or that he had not received a letter from her would give 
him "the right• to assume he was divoroed. Be "now" knew that before 
one· can assume,to have been divorced he must have reoeived adocumentary 
evidenoe from a court of competent jurisdiction. 11 Accused began to 
doubt that he was divorced from Aida beoause of. 

"Correspondence with my mother and my sister - everybody 
else - she was still corresponding with my wife. Still 
does, as far as I know. Afy first wife gave no indication that 
we were divoroed. I have never reoeived aeything since August 
from her saying I was. I knew if I wasn't that I was in a 
lot of hot water.• 

When he was questioned by the Inspector General he was ."'het' up, because 
I wasn't too surea but when he "went baok there the next day" he told the 

-rnspeotor General.he did not have a divorce. Desiring to "straighten 
out 11 his personal affairs in Puerto Rico he _applied for Christmas leave 
but it was refused. He went to New York to see his aunt to get money 
enough to go to Puerto Rioo but was unsuccessful. When he returned from 
New York he 11 just took off and left, which I shouldn't have done. 11 He 
went to Puerto Rico and saw his wife Aida. The divorce was "put into 
the court." After this had been accomplished, aocused wrote his oo:mmand
ing oftioer asking where "to turn. in. 11 While a.waiting a reply, he was 
"picked up" by the military polioe. Aocused thought he 11should have a 
decree by now11 but had not received it as of the day,of trial. 
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At the time he gave the check to Sergeant Turner he had not been 
notified that his account had been closed. He had ma.de no deposit in 
the bank after 11 that shown on the bank statement." He ·received a. 11$7411 

ca.sh payment in.December. He did not deposit this amount in the So_uth. 
Carolina National Bank: but did use part of it to 'take up a. $50 check 

· Mr. Lafitte had told him about. Accused thought he would be paid for 
the month of December "on the same status as for November, • that is• 
11 on the status of a single officer, second pay grade, $220.~ Consequently, 
before he left for New York he made out a voucher for his December pay. 
and "requested" thereon that the money be deposited in the South Carolixla. 
National Bank•. This voucher was never submitted, however, for when he · 
"came back11 he founi it wa.a still in his desk drawer •-signed.• He did 
not report to Fort Jackson after returning from· New York but went directly 
from his home to Puerto Rico. He had intended to come· back to the Post · 
to "process• his pay voucher. but decided not to because he did not know 
how he "was going to get out of. here. 11 "The normal proced,ure" ·followed 
in submitting a pay voucher "is that they bring it ll.l"ound - you sign it 

· and they would pick it up a.gain.• On the. first of January, he gave the 
Pennsylvania Hotel in New York a .. check for $100. ,Because of the voucher 
for his December pay, he thought there would be sufficient funds in the 
drawee bank by the time the check ''was in.• He knEW, at the time he wrote 
the check, that he had no funds in. the ba.nk to cover it. During :the 
11first fifteen days" of December, 1947, he wrote about five checks. ,These 
checks came -to a total value of nthe neighborhood of One. Hundred Fifty 
and. Two Hundred Dollars.• During the whole of the month of December he 
wrote about ten checks having a. total value of about $400. He had about 
~300 at that time and, if his check had 11come through from nnance, it 
would have been more than that." 11 For just a. period of two months,• he·, 
had maintained a checking account in the 4th National Bank of Columbus• 
Georgia•. During the investigation by Colonel Benjamin, accused reps.id 
all t1'.e checks he could. He inteilded to pay everyone else tovb.Olll he owed 
money 11in the very near future• (R 42-51). 

By stipulation between the proseoution, defense counsel and a.coused, 
an affidavit of Aida. Ortiz, dated 16 Ma.roh 1948, was received in evidence 
as Defense Exhibit 1 •as being correct• (R 42). In her affidavit Aida. 
stated that 

•••• on last August, 1947, she was married to KENNErH E. D(l)GE, 
secoild lieutenant in the United States Ar'I113' and she wrote him 
that she was .taking the neoessary steps to get a. divorce from 
him; that she made him believed that she has already.got the 
deoree of divo~ce - when the truth is that the case had not been 
settled and the same is. set for to be held on next friday the 
19th. of. this month. •••" 

Appended to the record of trial are testimonials as to accused's 
good character and excellent service from four officers with ,mom he 
served at various ti.mes during his military career. 
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4. Disoussion 

Charge I e.nd its Speoification 

Under this charge am specification, acoused pleaded guilty to and 
was found guilty of having, without proper leave, absented himself from 
his organization from about 30 December 1947 to about 22 February 1948. 
The evidence presented at the trial established that aoouaed had in faot 
committed thil offense a.:cd the' court's findings of guilty were warranted 
by the proof as well as by aocused 1s plea. The rea.1on1 whioh impelled 
him to leave his post of duty may, of course, be considered only by wa:y 
of extenuation of the punishment adjudged. ·· 

Charge II and Speoifications 3 and 4 thereof 

Under Speoifioa.tion 3 of Charge II aocuaed waa fol.Uld guilty of, 
having, on or _a.bout 24 December 1947, with intent to defraud, wrong
fully and unlorfully made and uttered to Teohnioal ,SergeeJ:1.t Ra.ymond H. 
Turner a. check in the amount of $25 drawn on the South Carolina Na.tiona.l 
Bank, then well knowing that he did not have and not intending that lw 
1hould have any a.ccount with the drawee bank for the payment of said. 
check, Under Specification 4 of Charge II, he was fou:cd guilty of having, 
on or about. l Ja.nuary 1948, With intent to defraud, wrongfully L1ld. unlaw• 
fully ma.de and uttered to the Pennayliff-t!,J:l',9tel a check in t.he amount 
of {ll.00 drawn on the South Carolina/oi.ruc,by·meane whereof he fraudulently 
obta.i:ce d from the Pennsylvania. Hotel ~100 in ca.sh, then well knowing, 

·with r,spect to this check also, that he did not have and not intending 
that he .1hould have any account with the dra.wee bank for the pa.yment of· 
such check, Ea.oh speoifioa.tionwa.1 laid under the 85th Article of Wa.r. 

There can be no doubt tha.t on 24 December 1947 accu1ed made and 
uttered to Sergeant Turner a. check in the amount i:£ $26 drawn on the 
South Carolina Natio:na.l Be.nk and that on l Ja.nua.ry 1948 he made and 
uttered to the Pennsylvania Hotel a. cheok in the amount of $100 drawn 
on the sa.me bank. Aocused claims that he was not aware that his ac
count was olosed at the time he gave the $25 check to Sergeant Turner. 
As a matter of fact, aocording to the records of ~he bank, his account was 
not closed until 26 December 1947 but from alld a.fter 28 November he had 
not had sufficient funds in the banlc to meet a ~25 check. Although ac
cused 11 charged with ·not ha.vinf and not intending tha.t he' should have 
~ a0count with whioh to :meethe Sergeant'• check, we think no fat&l 
varianoe lies in proof of insufficient funds to meet the check, li>rt• 
over, in this re;:e0t, no question of even a lesaer included offense 
is raiied, fort essence of the intent to defraud 'charged in ca.sea 
of this class is that accused obtained something 9f value for a worth• 
less check and that at the time the exohange was effected he knew, 
actually or oonstructively, that the check was worthless or that it 
would be worthless upon prompt presentment for pa.~nt. Clearly, & check 
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drawn 'upon an insufficient account is as worthless a.s a check drawn. upon 
a nonexistent account or upon an 11account11 in which there are no funds 
(CM 307125, Keller,,60 BR 335, 345; CM 320578, ffimes, 'lO BR 31,37). 
Accused I s account with the South Carolina. National Bank was wholly 
depleted e.nd, consequently, closed at the.time he gave the $100 che~k 
to the Pennsylvania Hotel on 1 January 1948. · 

It has been often held, following a s hawing that an aocus ed 1 ~ aocount 
was, as a result of his own acts,· in fact insufficient at the tillle he is
sued ~ check· against it or upon prompt. presentment of such check, tha.t 

"••• in the absence of· adequate explanation or countervailing 
proof, the inference of fact is fully justified, from common 
human experience, that the accused knew that his account was 
insufficient and did not intend that it ·should be suf'fioient. 
If there· be evidence of extenuation or excuse the accused is 
the person to furnish it. This rule is well established, often 
stated.in the language that the accused, under such circumstances, 
is I chargeable' with lc::J.owledge of the condition of. his .own a.'o_; 
count11 {CM Keller, supra, p. 343, ana.· oases ,there oited). 

;'.. 

Accused appears to have relied, as an excuse for having drawn the· checks 
here in question on a bank in which he had insufficient funds, upon the 
circumstance that his pay account for the month of November had become 
involved to the point where he'wa.s temporarily placed on a non-pay status 
a.nd upon his assertion that his Dece~ber pay account, which he claimed 
was to be pa.id into the drawee bank, was never collected because of an 
inadvertent failure to forward through financial channels the voucher 
left in the desk drawer. In this respect it may be noted that ac·cused 
admitted he had ma.de no deposits after 22 November, that he was told by 
the Inspector General on 8 December that his .November pay check had been 
stopped, th.at he was informed by Mr. Lafitte about the latter part of 
November or the first part of December, ...•..., that his accotmt wa.s in
sufficient to meet a. ~50 check which he had drawn, that it wa.s neoessa.ry 
for him to use pa.rt of :the $78.40 drawn from the Finance Office on 10 
December to take up a worthless oheck in the amount of $50 and that 
his _check writing activities for.the month of December were considerably 
in excess of his means. Also, upon all the evide:m e, the court was 
clearly warranted in refusing to believe his assertion that he had exe
cuted a voucher for his December pay, whereby payment was to be ma.de by 
a check to be deposited in the South Carolina. National Bank:. with in
tent to cover the checks uttered to Sergeant Turner and the Pennsylvania. 
Hotel. 

We would certainly agree With the findings of the court. implicit 
in its verdict, that accused intended to defraud, a.s alleged. at the 
time he issued the two worthless cheeks, if, in addition to the proof 
discussed above, it had been shown that accused received something of 
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value for ea.ch check. Vlie think it was sufficiently established, by 
fair inference fr·om the testimony of Mary Willie Hancock concerning 
accused's quest for money in New York, that accused obtained tlOO 
in cash, as alleged, for the $100 check given to the Pennsylvania. 
Hotel. However, the $25 check was apparently given to Sergeant Turner 
in consideration of expense moneys which the Sergeant had advanced on 
the journey to Col\UllbUs, Georgia.. Sergeant Turner had obviously already 
paid these expenses at the time he received the check from accused aDd 
consequently he gave up nothing in reliance upon accused's check. He 
was not, then, defrauded out of. the expense money by,means of the 
check. This being so, accused cannot legally be convicted of having 
intended to defraud Sergeant Turner even though it was not alleged in 
the particular specification in question that accused "fraudulently ob
tained" anything of value by means of the $25 check. (CM 321734, 
Creighton, 70 BR 355,359, 35 CJS, p 6q2,and cases there collected; 
compare CM 329503, Frith, where accused was charged with an intent to 
"deceive" under similar circumstances.) The case of the Turner check 
is, of course, to be distinguished from cases in which the recipient 
of a. worthless chock which is.given in consideration of a.n existing debt 
ha.seven so changed his legal position for the worse, as where a valueless 
check is given to pa.ya. hotel· bill, in which event it may be said that 
the innkeeper has relinquished his innkeeper's lien in reliance upon the 
check (see 35 CJS, p 670). We a.re of the opinion, therefore, that only 
so much of the finding of guilty of Specification 3 of Charge II should 
be approved a.s involves a. finding that accused did, at the time and place 
alleg~d, wrongfully and unlawfully make and utter the described check to 
Technical ciergea.nt Raymond H. Turner, then well knowing that he did not 
have and not intending that he should have sufficient funds in the drawee 
bank for the payment of said check, in violation of the 96th Article of 
Ua.r. rfe find no reason to disturb the court's findings of guilty of 
Charge II a.nd Speoifica.tion 4 thereunder. 

Certain·evidenca questions merit discussion; 

Appa.rentl~ in order to show that a.ccused•s·account was closed a.t 
the time Sergeant Turner presented his check for payment, the prosecu
tion elicited from the Sergeant testimony to the effect tha.t·the bank 
manager told him the account was closed. This, of course, was· hearsay 
and supplied no proof whatsoever that the account was in fact closed 
at such time. However, it was shown by. other evidence that accused's 
account was olosed at the time Sergeant Turner presented his check tor 
paym3nt, although the account wa.s not closed, but was insufficient, at 
the time the check was uttered. 

Again, in an attempt to show that accused gave a ;100 oheck to the 
Pennsylvania liotel a.nd that such oheck was dishonored upon presentment, 
the-prosecution offered in evidence certain written oorrespondence be-
tween the Assist~t Staff Judge Advocate at Fort Jackson and the Pennsylvania 
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Hotel with rea·peot to a. photoata.tio oopy of a check in the a.mowi.t of 
$100 made paya.ble to the Hotel and purportedly signed by accu.ed, from 
whioh correspoadence it appeued that o~ 16 Jia.rch 1948 the Hotel ha.d 
reoeived $100 from accuaed •in payment of hh r~tur:aed oheok tor like 
amount" t.lld tha.t •the original check oorreaponda to the photoeta.tio 
copy. 11 . This correspondence ,r~ received in eTidenoe without objeotioa 
by the defenae. We lcnow of no exc,ption to the hearse.y rule which 
would warrant the reception in evidence, agaiut an accused, ot oorre•
poIJdenoe of thie type. It it was considered at the tria.l· that thi, 
correspondence oame within the terma of the Federal buainesa entry 
statute (28 USC 695), we must disa.gree with such e. oonolusion. It bu 
been repee.tedly held tha.t the buainesa entry eta.tut• does not m&ke ad
missible writing, or records :ma.de.solely with a Tiew to prosecution or other 
legal action during the course ot an investigation into alleged unlPVi'ul 
or improper conduct (Pa.lm(2 v. Hoffman, 318 US 109, Nff York Ute In.aura.nee 
Compw. v. Tay}or, 147 F d) 297; CM 323197, fr!Y:• 72 BR 149,l58J CK 
_3281 l, Wilaou • Furthermore, the fa.ilure ot e en.ee counsel to object 
to the admission of this correspondence did not gin the he&rSt9" recita.l• 
therein substantive or other _effect a.gs.inst accused (CM _326056, Ba.lucana§, 
74BR67,73).· . 

The photostatic copy ot the $100 check payable to the Pennsylvani& 
Hotel was, however, properly· received in eTidence quite w1 thout reference 
to the identifying correspome:ace. In the tirat plaoe, accused admitted 
the authenticity of his signature thereon by failing to object to the 
acceptance of the photostat in evidence and, secomly, the court oould 
have .found that the aigna.ture was in tact accused'• by comparison with 
other signatures proved to have been hia, such as that on hia bank aig• 
nature card (CM 324725, Blakeley, 73 BR 307,32•)'. The stamped nota
tions "Account Closed• on the photostat were properly before the court· 
as evidenoe that accused's accoWII; waa in ta.ct closed at the time the 
$100 check was presented .for pa.ym~nt, .for these notations were identified 
by the manager of the drawee bank: as entries ma.de by its bookkeeping de
partment in the regulu course of' b&Dki:ng buaineu (28 USO 695J lh:d.ted 
States v. Manton, 107 F (2d) 834). 

We believe, however, that none of the improperly admitted eTidenoe 
noted above adversely a.f.fected the substa.ntial rights of accused. 

Charge III t.lld its Specitica.tion 

Under ~is charge and its specitioa.tion accused was found guilty 
of the crime of bigam;y, as that offense is known to military law, in 
violation of Article of' War 96. It clearly appeara from the record of 
trial that accused married Aid& Ortiz Santos on l January 1942,. tha.t 
he went through a ma1Tiage cerelll.O_ey- with Mary Willie :Han.cook on 8 
November. 1947 a.nd tha.t on this latter d&te ilda Ortiz waa a.live and 1ra11 
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not divorced from accused. Accused as a defense to these inculpatory 
circumstances, claims that he thought· he was divorced from Aida Ortiz 
when he· umarried" 1~ry Willie. 

In CM 328250, ~. the Board of Review had occasion to say, 

nin military jurisprudence, it is a violation of Article 
of War 96 ••• for one ,wrongfully, that is intentionally and 
vrithout color of right, to purport to marry another while a 
former marriage is still· subsisting and this is so quite 
without reference to the statutory or other definition of 
the crime of bigamy, if there be such, in the particular juris-. 
diction in which the act of marriage decried took place. 

uThlder our decisions, a ·bigamous marriage entered into 
in good faith upon a reasonable and non-negligent belief that 
a prior marriage had ceased to exist is not an offen.se.tt 

In the Lunde case, accused's wife had obtained a decree of divorce nisi 
from hini'""anf he remarried ill a state other than that in which the divorce 
had been granted before the decree beca.m:, absolute. However, before re
marrying accused had requested and obtained from his attorney of record 
in the divorce proceedings an interprete.tion of the legal effect of a 
decree nisi in the particular jurisdiction where.the divorce had been 
granted. The attorney, in his advice to accused, stated that one having 
a ddcree of divorce nisi aould lawfully remarry although hie divorce 
had not become final if he was or became a bona. fide resident of another 
st~te. Although there was a serious question as to the accuracy of this 
advice, it did not appear from the evidence that accused had acted in 
other than good faith in relying upon his lawyer's interpretation a.n:l 
in believing himself a bona fide resident of the s~ate in which he had 
remarried. Consequently, the Board of Review held the record of trial 
legally insufficient to support the findings of guilty of bigamy. 

I . 

In the instant case, accused's belief in his div;orced status., if 
in fact he did entertain such a belief, was based upon having sent 
"separation papers" to his wife in Puerto Rico and having received no 
word from her thereafter to the effect that he had not been divorced. 
Even if we were to assume that the 11 separation papers" had to do with 
a petition for a divorce a vinculo matrimonii as distinguished from a 
divorce a mensa et thoro and that the wife's affidavit, accepted by 
the prosecution 11as correct, 11 to the effect that she made accused be
lieve "that she has already got the decree of divorce" might be inter
preted to mean that she had led him to believe he was -.divorced before 
he remarried, we still would be unable to say, as a matter of law, that 
aocused's act of remarriage while having a lawful wife living was done 
under suoh an aura of good faith as to absolve him from criminality. 
Before one can remarry, without censure of the criminal law, in the 
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belief that a former marriage of his has been dissolved, he must have 
made diligent inquiry as to the truth of the matters upon which he re
lies (CM 272642, Bailey, 46 BR 343,347). This, ~ccused in the case at 
bar did not do. His state of mind with respect to his marital status 
at the time he purported to marry Mary Willie is best indicated by his 
own testimony under oath at the trial in which he stated that he thought 
he was divorced from Aida. Ortiz because, 11:Maybe I wanted to. I assumed I 
was and I wanted to be. 11 The wish was rather obviously father to the 
thought with this accused and ·;ye are not inclined to disagree with the 
court's findings of guilty of Charge III and its specification. 

5. Records of the Department of the Army reveal that aocused is 
27 years of age, is married and has two dependents other than his wife. 
He is a. high school graduate and· in civilian life was a shipping clerk 
in a steel mill. From 31 May 1940 to 17 October 1945, he served as an 
enlisted man, rising to the grade of first sergeant •• From the latter 
date until 10 April 1946 he was a member of the Enlisted Reserve Corps 
in an inactive sta~us. On 10 April 1946, he again entered upon active 
military duty as an enlisted man and served as sergeant :major of a 
Signal Service Battalion. On 26 June 1947, upon graduation from the 
Officer Candidate Course of The Infantry School, Fort Benning, Georgia, 
he was commissioned and appointed a second lieutenant in the Army of the 
United States. He served outside the continental limits of the United 
States from 28 June 1940 to 1 August 1943, from 27 October 1943 to 10 
October 1945 and from 10 April 1946 to 7 November 1946. He is authorized 
to wear the American Defense Service Medal with one star, the American 
Campaign Medal, the African, European, Middle Eastern Campaign Medal 
with two stars, the Victory Medal and the Army of Occupation of.Germany 
Medal. 

6. The court was legally constituted and had jurisdiction over 
accused and of the offenses. Except as noted herein, no errors in
juriously affecting the substantial rights of accused were committed 
during the trial. The Board of Review is of the opinion that the record 
of trial is legally sufficient to suppo·rt the findings of guilty of Charge 
I.and its specification, legally sufficient to support only so much of 
the finding of guilty of Specification 3, Charge II, as involves a find
ing that accused did, at the time and place alleged, wrongfully and un
lawfully make and utter the described check to Technical Sergeant Raymond 
H. Turner, t'hen well knowing that he did not have and not inten,ding that 
_he should have sufficient funds in the drawee bank for the payment of 
said check,· in violation of the 96th Article of War, legally sufficient 
to support the findings of guilty of Charge II and Specification 4 there
under and of Charge III and its speoifica.tion, and legally sufficient 
to support the sentence and to warrant confinnation thereof. Dismissal 
is mandatory upon a conviction of a violation of Article of Vfar 95 and 
is authorized upon conviction of an officer of a violation of Article of 
}'far 96. 

Judge Advocate 

..,c.~.f..~~~~~~?:?:lr;l-~i:---' Judge Advooate 

C::Z::=tc::::&.::~~~~~:::::::~:::i:::s;;L-• 
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IA.GK - CM 330282 1st Ind 

JAGO, Dept. of the ~, Washington 25. D. c. 

TOa The Secretary of the Army 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945. there 
are transmitted herewith for your action the record of trial and the· 
opinion of the Board of Review in the case of Second Lieutenant Kenneth 
E. Dodge (0-1342059), Infantry, Company F, 11th Infantry, Fort Jackson, 
South Carolina. 

2. Upon trial by general court-martial, this officer was found 
guilty of having absented himself from his organization without proper 
leave from about SO I,-ecember 1947 to about 22 February 1948, in viola
tion of Article of War 61 (Charge I and its Spec}, of having on or about 
24 December 1947, with intent to defraud, wrongfully and unlawfully made 
and uttered to Technical Sergeant Raymond H~ Turner a check in the amount 
of $25 then well knowing that he did not have and not intending that he 
should have any account in the drawee bank for the payment of said check, 
in violation of Article of War 95 (Spec 3, Charge II), of having on or 
about l January 1948, with intent to defraud, wrongfully a.i:id unlawfully. 
made and uttered to the Pennsylvania Hotel a check in the amount of 
$100 then well knowing that he did not have and not intending that he 
should have any account in the drawee bank for the payment of said 
check, whereby he fraudulently obtained $100 in cash from the Pennsylvania 
Hotel, in violation of Article of War 95 (Spec 4, Charge II) and of hav
ing on 8 November 1947 unlawfully :married Mary Hancock while then having 
a. lawful and living wife,. Aida Ortiz Dodge, in violation of Article of 
War 96 (Charge III and its Spec). No evidence of any previous convic
tion was introduced. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due and to be confined 
at hard ·1abor at such place as the reviewing authority might direct for 
three years. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the accompa.nying 
opinion of the Board of Review. I concur in the opinion of the Board 
of Review that the record of trial is legally sufficient to support 
the findings of guilty of Charge I and its specification, legally suffi
cient to support only so much of the finding of guilty of Specification 
3, Charge II, as involves a finding that accused did, at the time and 
place alleged, wrongfully and unlawfully make and utter the described 
check to Technical Sergeant Raymond H. Turner, then well knowing that 
he did not have and not intending that he should have sufficient funds 
in the drawee bs,nk for the payment of said check, in violation of Article 
of War 96, legally sufficient to support the findings of guilty of Charge 
II and Specification 4 thereunder and of Charge III and its specification 
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and legally sufficient ~o support the sentence e.ll!l to wa.rra.nt confirma-
tion thereof. ' · 

On 1 January 1942, accused married Aida Ortiz Santos 1n·Santuroe, 
Puerto Rico. Sometime in the fall of 1946, he returned to the United· 
States where he attended Officer Candidate School. After graduation·in 
June 1947, he went back to Puerto Rico on leave to attempt, a reoonoilia-, 

; tion with his wife, with lib.om he ha.d not been "getting alQng." but was 
unsuooessful.. He wanted to "get· along" with hia wife beoau..~he had· two, 
children. In August 194'7, while stationed at Fort ~enning, _he reo_eived · 
word from his wife that she "wa.a going to get a divQroe." He went to- a. 
trial judge advocate of-the Student Training Regimsnt at.Fort Benning tor 
advice am was informed that ~or hi.a "protection,• he had better "till 
out the separation papers so· she oan't get everything 7ou've got.'! _Ao-· 
o\,1.sed accordingly sent his wife "the separation papers• but he "never 
got them back - never heard from.her after that.• Sino• he had.not. heard 
fr,om her, he assumed he was divorced. lie thought he was divorced because, 
"Maybe I wanted to. I assumed I was and, wanted. to be.• He marrbd lfa.ry, 
Willie Hancock in a. church wedding at Fort Benning on 8 November· 1947·~ 

On accused's pay voucher for his November· 1947 pay Mary, Ra.ncook 
Dodge was listed as accused's wife, whereas on.earlier vouchers Aida 
Ortiz Dodge was named a.s his wife. When this circumstance oame to the 
attention of the Fiscal Director of Fort Jackson, South Carolina, where 
accused was stationed at the time~ he •reolaimed11 from the South· Carolina 
National Bank the Government check in the amount. of il74.46 which had been 
ma.de out in relianoe upon accused's November pay voucher. Aooused waa 
notified of this stoppage of his pay on 8 December 1947. · On 28 Novenw.r · , 
1947, accused's balance in the South Carolina National Bank was $13.82. 
Thereafter, because of the payment of a $10 check on 9 December 1947 and , 
the collection of numerous 50 cent service charges. for "checks not honored,• . 
accused's account steadily dwindled until, on 17 December, a be.lane• of. 
only 32 cents remained. On 26 December, this amount was applied by the 
bank against a 50 cent service charge and aocused's account was closed. 
Accused was not notified that his account was closed. When he received 
a. cash payment of $78.46 from the Finance Office on 10 December., ·he 
"took up" a $50 check held by the South Carolina _Nation.al Bank, but made 
no.deposit. Accused testified in his own behalf at the trial. Ee stated 
that he thought he would be paid for the month of December "on the same 
status as for November," that is,~non the status of a single officer, 

,seoond pay grade, ~20.! He stated that before he went to New York 
shortly after Christma.s, he mad• out a pay voucher for his Deoember pay 
and request·ed thereon tha'!; the money be deposited in the South Carolina 
National Bank•. This wuoher,. he claims, was left in his desk drawer and 
was never submitted, for when he retul"IlBd to his home in Columbia., South 
Carolin.a, from New York, he went directly to Puerto.Rico without report
ing to Fort Jackson. During the month of December, 1947, he wrote about 
ten checks amounting to a total value _of_ a.bout $400. 
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· Sometime before Christmas,' 1947, .accused asked Technical Sergeant 
Raymond H. Turner to take ~m i.o Columbus, Georgia. Aocus ed told the 
Sergeant that he would pay the expenses of the ,trip. While at his 
mother-in-law's home in Columbus, on 24 December, _accused •had no money• 
so he wrote out a check for twenty-five dollars drawn on the South 
Carolina National Bank and gave it aild four dollar• to the Sergeant' 
for •expenses.• The Sergeant had to borrow money from his girl friend 
11to · get back 'on." After Christmas, accu~ed and Mary, Hancock went to 
New York City where they, stayed one night. in the Pennsylvani& Hotel• 

. Accus~d told Mary that he "was going to establish credit in New York 
whera he could. get some checks cashed.• Later, "he showed up with the 
money." On 1 January 1948 accused had.given the .Pennsylvania Hotel a. 
check for $100 drawn o·n the South. Carolina National Ba?J]c. Acous ed' s 
a.ocount with the South Carolina National Bank had been closed before 
these checks were,pre~en~ed for payment and a.ccordingly·bothwere dis-
honored. · 

Accused testified that bec~use of correspondence with his m9ther 
and sister, who, in turn, were corresponding w.ith Aida Ort~z, accused 
began to dou9t that he was, in fact, d:l,.vorced, for in her letters Aida 

. Ortiz "gave no indication that 1re were divorced. u Accused applied, for 
Christmas leave so that he might go to Puerto Rico but the leave was 
refused. Accused's commanding officer gave him verbal permission to be 
absent from 0001 hours on ~7 December 1947 to 2400 hours on 29 December. 
At the expiration of this period, accused did not return to his organization 
and about 20 February 1948 his commanding officer received a letter from 
him written in Puerto Rico. Accused testified that without obtaining 
leavea he went to Puerto Rico, which he "s_houldn't have done... There he 

-saw to it that the divorce action was "put into court_. 11 He had not re-
ceived the decree as of the date of trial but was momentarily expecting 
to receive it. After accused had completed his personal business in 
Puerto Rico, he wrote his commanding officer at Fort Jackson asking where 
"to turn'in." On 22 February 1948, while awaiting a reply, he was "picked 
up" by the military police. ' 

4. Accused is 27 years of age, ia married and has two depelldents 
other than,his wife. He .is a high school graduate and in civilian life 
was a shipping clerk in a steel mill. From 31 Mly 1940 to 17 October 
1945, he served as an enlisted man, rising to the grade of first ser
geant. From the latter date until 10 April 1946 he was a. ·member of the 
Enlisted Reserve Corps in an inactive status. On 10 April 1946, he again 
entered upon active military duty as an enlisted man and served as sergeant 
major of a Signal Service Battalion. On 26 June 1947, upon graduation 
from the Officer Ca.ndidate Course of The "Infantry School, Fort Benning, 
Georgia, he was commissioned and appointed a second lieutenant in the 
A:rmy of the United States. He served outside the continental limits 
of the United States from 28 June 1940 to.l August 1943, from 27 October· 
1943 to 10 October 1945 and from 10 April 1946 to 7 November 1946. Re · 
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is authorized to 1wear the .American Defense Service Medal with one star, . 
the American Campaign· Medal, the African, European, Middle Eastern Campaign 
Medal with two stars, the Victory Medal and tbe J.:rm:, of Occupation of 
Germazv Medal. Appended to the record of trial are testimonials as to 
accused's good character and excellent service from four officers with 
whom he served at various times during his military career. 

It appears from the Sta.ff Judge Advocate's revi8W' that a.ocused 
was· giveil a. neuropsychiatric· examination on 12 March 1948 which indi
cated that accused apresents a. neuropsychiatric pattern, characterized 
by 'impulsiveness, poor judgment, a.n acting out of his emotional problems, 
and short term values, a.11 .of which have become more pronounced since hit 
return from overseas.' He. is able. to distinguish right from wrong but 
he frequently behaves in a. 'self-destructive' manner even thougn he knows 
bette~.• 

5. Since, a.s pointed out by the Board of Review in its opinion, 
Sergeant Turner had not worsened his le gal position in reliance upon' 
the $25 check given him by accused in consideration of expenses the 
Sergeant had already incurred, and since accused did, in fa.ct, have · 
an account, al though insufficient, a.t the time the check wa.s uttered, · 
I recommend that only so much of the 'rinding of guilty of Specification 
3"of Charge II be approved as involves a. finding that a.ocuse~ did, at 
the time and place alleged; wrongfully and unlawfully make and utter 
the described check to Technioa.l Sergeant Raymond H. Turner, then well-, 
knowing that he did not have and not intending that he should have suf
ficient funds in the drawee ba.nk for the payment of said cheok, in viola
tion of Article of War 96. I also recommend that the sentence be confirmed 
but, in view of accused's· previous satisfactory service and all the oir
cumstances of the case, that the period ·.of confinement be reduced to 
two (2) years and that the sentence as thus modified be carried into 
execution, and that a. United States Disciplinary Barracks be design.a.ted ;__--
as the place of confinement. · 

6. Inclosed is a form of action designed to· oarry into effeot 
the foregoing recommendation s d eet 1th your 

2 Incls THOMAS H. GREEN 
1. Record of trial Major General 
2. Form of action The Juige Advocate General 

(GCMO 135, 13J~y 1948). 
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DEPARTMENT OF THE ARMY 
:i;n the Office ot The Judge Advocate General (363)

Washington.25, D.c. 

4 MAY 1948 

JAGQ - CM 330299 

UNITED .STATES ) AMERICAN GRAVES RFJJLSTRA.TION COWAN.D 
) EUROPEAN .&RU 

v. ) 
) Trial by- o.c.:u., convwned at 

PriTate First Class THO:MAS ) Paris, France, 10-12 Karch 
J. FICKAS {.39760500), ) 1948. Dishonorable di,
45th Air Supp4 Squadron, ) charge and confinement tor 
Erding Air Depot. ) life. Panitentiar7. 

REVIEW by the BOARD OF REVIEW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

1. The Board of ReTiew has examined the record of trial in the 
case of the soldier named abOTe. 

2. The accused was tried upa1 the following Charge and Speeitica
tion: 

CHARGE: Violation ot the 92nd .Article of War. 

Specification: In that Priwte Firs't Class Thomas J. Fickas, 
45th Air Supply Squadron, Erding Air Depot, did, d 
Paris, France, on or about 7 February 1948, with malice 

.aforethought, llillfully, dellberate4, telon1ous4, un-
lawf'Ully, and with premeditation, kill one Leon Neid, a 
htlman being, by shooting hill with a pistol. 

Accused plaaded not guilty to and was .tound guilty ot the Charge and Speci
fication. '.No evidence ot previous convictiona ns introduced. TM 
accused was sentenced to be dishonorably discharged the eerrice, to .torteit. 
all pay and allowances due or to becane due, and to be con.tined at hard 
labor at S11ch place as the revimng authoriey- mA1 direct .tor the term of 
his natural lii'e. The' reviewing authoriey- apprand the sentence, desic-
nated United States Penitentiary, Lewisburg, PemlaylTania, as the place of 
confinement, and .forwarded the record ot trial tor action mid.er .Article of 
~s~. . . . . . . 

3. The Board o.t Review adopts the statement of the evidence :in the 
atat.t judge adTOcatets revin'. 
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4. The evidence shows that accused and his companion accosted the 
deceased on a public street in Paris, France and llhen-deceasad attempted 
to escape by walking across the street a struggle ensued and accused 
drew a pistol from his jacket. Ylhile deceased was extracting himself 
from the grip of accused 1s canpanion the latter fell and deceased walked 
away from him. Accused then came towards deceased, pointed the pistol 
at him, injected a cartridge in the chamber and fired one •hot llhich 
struck the victim in the chest causing his death a !ew hours later. 

Murder is the.unlawful killing of a human being lfith malice afore
thought, without legal justification or excuse. The malice may- exist 
at the tima tb9 act is comc:itted and may consist of kn01rledg1 that the 
act which causes death will probab~ cause death or grievous b~ harm 
(MGM, 1928, par. 148:., PP• 162-164). The law presumes malice where a 
deadly" weapon is used in a manner like~ to and does in tact cause death. 
An intent to kill may be inferred from an act of' accused which mani!est11 
a reckless disregard of hum.an life. · 

The evidence clearly" establishes that accused at the time and place 
alleged used a dead.J.Jr weapon in a manner likely to and which did in fact 
cause the death ot a French ciTilian. The actions of accused in in
jecting a live shell into the chamber of his pistol; pointing the gun at 
the Tictim far a period of thirty to forty-fin seconds be.fore discharging 
the napon with the fatal result that a human being 118s killed certainl:1 
mani!est.s a reckless disregard of human lite if not an actual intent to 
kill or to cause grievous bodily harm. 

I 

'While the evidence tending top:-ove the "degree• of intoxioation of 
accused is conflicting, there can be no doubt but that he had been drink
ing. This .fact is sho'ffll by his actions in a3S&ulting a complete 
stranger, his staggering walk and the direct testimony ~s to the amount 
o:t cognac which he had caisumed dur:!ng the afternoon of the day in 
question. The alcohol blood test showed a •level o:t 0.511 'Which indicates 
that accused was ~ flmildly" to moderate~" intoxicated but as several 
houra had elapsed . between the lcilling and the ttile the blood was drawn 
from the arm of accused the finding is of little value in --determining the 
caidition of ac011sed at the time .of the shooting. The question of 
accused's degree of intood.cation is one of fact far the court to determine· 
.from all the evidence in the case and the Board of Review is of the 
opinion that there is su:f':t'icient competent evidence in the record of trial 

. to support the findings of guilty by the court which negative the fact 
that accused was so intancated that he was not legally" responsible tor 
his actions. In 'this regard the evidence is uncontradictod that 
immed1ate13" after the shot ns fired accused !led from the scene, disposed 
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cf the iVElapon by throwing it in a doorway and made a strenuous attempt 
to escape the four French policemen wh:> pursued him and ev~ntual'.cy' 
effected his apprehension. 

While it clear'.cy' appears that accused's actions were impulsive and 
may have been caused in some degree by the "scuffle" between deceased 
and accused's companion there can be no doubt but that accused and his 
companion were the aggressors in the affair having accosted deceased on 
a public street and threatened him with the pistol just prior to the . 
shooting. Such evidence negatives any inference that the shooting was 
in self-defense or that there was sufficient provoca.tion shoTm which 
would reduce the offense to one of voluntary manslaughter. 

The only other question presented by the record of trial llhich 
requires comment by the Board of Review is the ruling of the law member 
which denied the defense counsel's motion for a continuance (R 71). 
Defense counsel requested a continuance until Private Simns (accused's 
companion on the night in question) had been tried by court-martial for 
the offenses of unlawful possession of a concealed weapon and assault and 
battery upon the deceased in this case. It was admitted that Private 
Simms was available to the defense as a witness but that if he were 
called to testify in this case he would claim his rights against self
incrimination under the 24th Article of War and refuse to testify on the 
ground that any evidence he might give in the case might tend to in
criminate him. The defense coimsel did not contend that Simms was a 
11:t:l.aterial" witness nor was it shoim in any degree what facts accused 
expected to prove by him. The only inference as to the testimony Simms 
might give is found in the following statement of d~fense counsel 'l'dlich 
constituted the basis for his motion: 

"~* Simms was the on:cy American that the evidence shows was 
present at any time during this alleged affair, and cer
tain'.cy his testimony -would be material as to just what hap
pened on the occasion. The court should be interested in 
getting that testimony so they could have, as we might say, 
both sides of the case.***" (R 69). 

While it is recognized that the defense in milltary law is not held to 
rigid procedural requirements in making offers of proof,nevertheless in 
motions £or continuances the granting of i'lhich is in the sound discretion 
of the court., sufficient evidence must appear in the record of trial to 
show that the expected testimony ot the witness would be of material ad
vantage to accused (CM 231539, Casarella, 18 BR 241, 246-247; CM 228507, 
Noon, 16 BR 191, 199). 

http:tain'.cy
http:clear'.cy
http:ev~ntual'.cy


In view of the fact that the defense contended S:urnns t testimony 
was material simply because he was present at the time of the shooting 
the Board of Review has considered the reco:rtl in its entirety to 
determine whether his testimony would have in fact been material or 
merely corroborative and cumulative only. In this connection the record 
shows that there were several eyewitnesses to the affair from the time 
of the initial assault upon deceased until the fatal shot was fired. 
Further, the evidence is overwhelming to the effect that Simms was 
grossly intoxicated and was zying prone on the street where he had fallen 
at the time accused shot the victim. Under these circumstances the 
Board of Review is of the opmion that any testimony of Simm.st would 
have been at best only cumulative and consequently it was not an abuse 
of the court's discretion to deny defense's motion for a continuance and 
no substantial right of accused was adversely affected thereby. In 
CM 275715, Burleigh, 48 BR 137, accused moved for a continuance on the 
ground that "one of the chief witnesses, Lt. Colonel Eshel.mcn II was in 
the hospital and that another witness, a waiter, "who '-'?'as believed to 
have been present" when the offense was canmitted could not be locAtad. 
Colonel Eshelmm 's deposition was available. In holding that the motion 
for a continuance was properly denied the Board of Review stated: 

"*** There was no claim of surprise by the defense and., in 
view· of the extensive testimony of several witnesses who were 
near the scene of the incident 'When it occurred, it is 
reasonable to assume that any testimony that might have been 
obtained from the absent witness 1'/0uld have been coIToborative 
and cumulative only. Defense counsel did not go so far as to 
assert that the waiter had actually been present when the al
leged incident occurred, nor is that fact shown by the testi
moey of s:ny of the witnesses who testified. Under the cir
cumstances, it was not an abuse of the court's discretion to 
deny defense ts motion for a continuance ~d no substantial 
right of accused was adversezy- affected thereby. 11 (P. 141). 

5. A neuropsychiau-ic examination of accused on 27 February 1947, 
resulted 1n .findings that at the time of the alleged offense ani at the 
time of the examination accused was "able to distinguish right f'rom 
wrong and able to cooperate in his om defense". 

6. The charge sheet shows accused to be 20 years·of age. He en
listed 1n the Regular Artrq 21 Janu.a.ry 1946 for three years, after 
completing prior service from 24 October 1945 to 2'.) January 1946. The 
onfy evidence of any previous conviction by court-martial durmg ac
cused's entire service is his postr-trial admission of a sunmary courtr
m.artial conviction for speedmg. 
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(367) 

? • The court was legal'.cy" constituted and had jurisdiction 0£ the 
accused and of the o££ense. No errors injuriouslj affecting his sub
stantial rights were conmitted during the trial. The Board of' ReTiew 
is of the opinion that the record of trial is legally sufficient to 
support the :findings o.f guilty- and the sentence. A sentence to death or 
imprisonment .for lite is mandatory upon a conviction o.f a violation of 
Article o:r War 92. Confinement in a penitentiary- is authorized by 
Article of Vlar 42 tor the offense of murder, recognized as an offense of 
a civil nature and so pmishable by penitentiary confinement for more 
than one year by Sections 452 and. 454, Title 18 of the United States 
Codee 

----..---t----~-;---'Judge Advocate 

_......;...,....!"4i:::~-,--.,,-......,~-_,;;;:-'Judge Advocate 

_.f-:.~~L.:..~~~=-----'Judge Advocate 
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