5

_..MMM\

o




16
B63
V-8









CM No.

204405
204461
204483
204639
204673
204790
204829
204879
204900
204927
205060
205134
205354
2054217
205475
205564
205604
205621
205811
205916
205920
206090
206242
206280
206323
206350
206522
206640
206670
206971
207104
207203
207212
207264
207466

CONTENTS OF VOLUME VIII

Accused

Rose

Fisher

0! Donnell
Mciullen

Ihm

Hayes
Burroughs
Fleischer
King, Coxsey
Parsons
Nottage

Hoge

Mina

Dwyer

Kelly

Rose, Gilbert
Mickey

Curtis

Fagan

Williams
McCann :
Koehler, Skillin
Slone

Taylor, Lee, Morgan
Schneider
McAdams, Tedder
Young

Mahood

Hair

Esteves

Dunn

Allen, Sharp
Thompson
Wilson
Philpott

Date

4 Mar 1936
5 Mar 1936
20 Apr 1936
21 May 1936
17 Apr 1936
27 May 1936
1 May 1936
11 Jun 1936
14 May 1936
20 May 1936
2 Jul 1936
3 Jul 1936
19 Aug 1936
4 Sep 1936
16 sep 1936
29 Sep 1936
21 Oct 1936
2/, Nov 1936
2 Dec 1936
28 Nov 1936
10 Dec 1936
2] Jan 1937
12 Mar 1937
9 Feb 1937
19 Feb 1937
25 Feb 1937
24 Mar 1937
31 Mar 1937
26 Mar 1937
28 May 1937

" 4 Jun 1937

24 Jun 1937
2 Jul 1937
22 Jul 1937
30 Jul 1937

Page

11
15
25
51
57
119
121
145
147
157
167
175

193
197
201
207
229
235
239
249
255
261
265
269
271

289
307
315
319
337
341



CY No.

207523
207588
207591
207652
207730
207887
208002
208073

Accused

McKinnon
Lizotte
Nash, Morris
Fay, Morris
Earp

Lowry _
Gilbert

Moran

Date

12 Aug 1937
14 Sep 1937
20 Sep 1937
1 Oct 1937
20 Sep 1937
11 Oct 1937
18 Oct 1937
29 Oct 1937

Page

347
351
359
365

. 373

37
389
391



WAR DEPARTMENT (1)
In the Office of The Judge Advocate General
Washington, D.C.

Board of Review

CM 204405 WAR 4 1938

URITED STATES SECOND DIVISION

)
)
Y. ) Trial by G.C.M., convened at
) Fort Sem Houston, Texas, January
Private HOWARD E. ROSE )
(6244764), 24 Veterinary )
Company, «24 Mesdical Regiment, )

7, 1936. Dishonorable discharge
and confinement for six (6) months.
Fort Sem Bouston, Texas,

HOLDING by the BOARD OF REVIEW
HALL, TURNBULL end SMITH, L.M., Judge Advocates.

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. The accused was tried upon the following charges and specifi-
cations:

CHARGE I: Violation of the 96th Article of War,

Specification }: In that Private Howard E. Rose, 24 Veteri-

' nary Company, 24 Medicel Regiment, did, at Tort Sam
Houston, Texas, on or about October 3, 1935, willfully
and wrongfully suffer one 14 ton "Chevrolet" cargo
truck No. W=35450 of the value of about Five hundred
and twenty-five dollers and seventy-four cents ($525.74),
military property belonging to the United States, to be.
wrongfully used and employed to the prejudice of good
o¥er and militery discipline.

Specification 2: In that Private Howard E. Rose, 2d Veteri-~
nary Company, 24 Medical Regiment, with intent to de-
freuvd J. F. Yancey, 4id, at Blanco, Texas, on or about
October 3, 1935, unlawfully pretend to J. F. Yancey
that a certain check in the following words and figures,
to wit:


http:willtul.ly
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"Blanco, Texas, October 3, 1935 No
THE BLANCO NATICONAL BANK 885948

Pay To J. F. Yancey OR ORDER *2.50/1Q0
Two and 50/100 DOILARS
¥. R. Dirik&onj J
P.3566"

was genuine, well knowing thet sald pretenses were
false, and by means thereof, did freudulently obtsain

from seid J. ¥. Yancey merchandise to the value of Two
dollars and fifty cenis ($2.50).

Speciricaetion 3: (Disapproved by reviewing authority).
CHARGE II: vVielstion of the 934 Article of War.

Specification 1: In that Privete Howard E. Rose, 24 Veteri
nary Company, 24 Mediesl Regiment, did, at Blaneco, Texss,
on or sbout October 3, 1935, with intent to defreud,
falsely mske in its entirety & certain echeck in the
following words and figures, to wit:

"Blenco, Texas, October 3, 1935 No
TEE BLANCO NATIONAL BANK 88948

Pay to J. F. Yancey OR ORDER $2.50/100
Twe and 50/100 DOLLARS
W. R. Dirikson,
P.3566"

which said instrument was a writing of a private nature
which might operate to the prejudice of snother.

Specification 2: (Disapproved by reviewing euthority).

Accused pleaded not guilty to the charges end specifications and
was found gullty thereof. No evidence of previous convictions was intro-
duced. He was sentenced to dishonorable discharge, forfelture of a&ll
pay end allowances due or to become due, snd confinement at hard laborp
for onse year. The reviewing authority disapproved the findings of guilty
of Specification 3, Charge I, and Specification 2, Charge I, approved

—2-



(3)

the sentence but reduced the period of confinement to six months,
designated Fort Sam Houston, Texas, as the place of confinement, and
forwarded the record under the provisions of Article of Wer 50%.

3. The evidence introduced by the prosecution under the specifi-
cations of which findings of guilty were not disapproved by the review-
ing authority is substantially as follows:

First Sergeent Irvin J. Blend, S5th Motor Trensport Company, Fort
Sem Houston, Texas, testified that on or about October 2, 1935, motor
truck number W-35450, belonging to the 5th Motor Tramsport Company,
was sent to the 34 Motor Repair Section for repair. The truck had been
run 263 miles after it was:put in the shop, as shown by an examination
of the truck and the operation sheet. Pursuant to orders, the truck had
not been” locked while in the shop, but the keys had been left in it.(R. 9-10)

Captain B. W. Kunz, {Infantry) Quartermaster Corps, 3d Motor Repair
Section, Fort Sem Houston, Texas, testified thet when a truck was perked
on the repair line of the 3d Motor Repair Section, he was the only one
authorized to allow the use or removal of the truck from the line. He
did not give anyone permission to remove a truck from the line on or
about October 3d. He further testified that the value of a one and a
half ton Chevrolet truck is more than $525. (R. 10,11)

It was agreed by stipulation that if Robert and J. F. Yancey of
Blanco, Texas, were present, they would testify in substance as follows:

On or about October 3, 1935, two men came to their filling station
at Blanco, Texms, in a truck numbered "U.S.A. 35450%., One man, dressed
in fatigue clathes, was driving the truck; the other was in uniform and
has since been identified as accused. The two bought ten gallons of
gasoline for the truck at a cost of $1.85. Accused asked the Yanceys
to cash a check for him, end, at accused's request, they made it out for
$2.50 on the Blanco National Bank, Blanco, Texas, payable to J. F. Yancey.
Accused signed the name "W. R. Dirikson™ to the check, and also wrote
on the check Company No. 49 and his number P-3566. They thought at
the time that his neme was Dirikson and asked him if he had an account
in that bank, He replied "that it was alright, that all he had to do
was to put the Company number on it Compeny No. 49, and it would be good
anywhere™, The Yanceys wrote the truck number "U.S.A. 35450" on the

B
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check, accepted it and gave accused the change, $0.65. Later they took
the check to the Blanco National Bank end the ceshier said that "W. R.
Dirikson™ had no account there, but that he would send it to the Army
bank at Fort Sam Houston and see what they would do about it. At the
time accused gave the check he was under the influence of liquor.

Staff Sergeant W. R. Dirickson, 24 Veterinary Company, 24 Mediecal
Regiment, Fort Sem Houston, Texas, 1dentified sccused and testified that
he was a member of the same organization. Witness examined an unidentified
check and testified that the signature on it was not his., Accused was
not with his company on the afternoon of October 3, 1935. He returned
at some time during the night and was present for reveille on the morning
of the 4th. (R. 14-16)

4, Specification 1, Charge I, is not laid under the 834 Article of
War and no loss of or damage to military property is alleged, Persons
subject to military law may be charged under the 834 Article of War
with suffering military property willfully or through neglect to be lost,
spoiled, demaged, or wrongfully disposed of, wnere the circumstances
indicate that they knew the loss to0 be imminent or actually going on and
took no steps to prevent it, or omitted to take such measures as were
appropriate to prevent probable loss or damage, Par. 143, M.C.M. There
18 no evidence in the record that this truck was damaged or that the
Government suffered any loss from its use other than the miror and inci-
dental wear due to the mileage that it was driven., It does not appear
that accused was the custodian of this truck or in any manner responsible
for its proper use. From all that does appear in the record, accused
may have been an innocent passenger in the truck without knowledge that
the driver of the truck was making en unauthorized use of it., The fact
that accused bought gas for it at Blanco in the manner that he did, for
the return to Fort Sem Houston, does not necessarily imply his guilty
knowledge of its wrongful use or that he was involved in the beginning
of such wrongful use, It may as well be interpreted as an effort on
his part to effect the return of the truck to the place where it belonged
and thereby to prevent any loss or damage to it. The specification is
insrtificielly drawn, and the evidence does not support the finding of
guilty thereunder.

5. TUnder Specification 1, Charge II, while there is evidence that
accused signed the name "W. R. Dirikson™ to the check, and that "W. R.
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Dirickson™ is a sergeant on duty at Fort Sam Houston, there is no
evidence that Sergeant Dirickson did not authorize accused to affix
his name to this check, and no competent evidence that Sergeant
Dirickson did not have an account at the bank upon which the check

was drawn, Under the circumstances there is no proof that the check
was falsely made with intent to defraud. Par. 148 j, M.C.M.; Dig. Ops.
JAG, 1912-30, secs. 1567 (1)(2)(3); CM 185417, Sedler.

6+ In the absence of competent proof, as stated in the preceding
paragraph, that the check in question was falsely made with intent to
defraud, it follows that the evidence is legally insufficient to support
the finding of guilty under Specificetion 2, Charge I.

7. For the reasons stated above, the Board of Review holds the
record of trial legally insuffieient to support the findings of guilty

and the sentence.
QLLQJWHGM , Judge Advocate.

. Judge Advocate,

Dfi[/27?f€2;;¢072£ , Judge Advocate,
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(6) WAR DEPARTMENT
In the Office of The Judge Advocate General
Weshington, D.C.

Board of Review
CM 204405 MAY + 1333

UNITED STATES SECOND DIVISION

Ve Trisl by G.C.M., convened at
Fort Sam Houston, Texas, April
10, 1936. Dishonorable dis-
cherge and confinement for

one (1) year. TFort Sam Houston,
Texas,

Private HOWARD E. ROSE
(6244764) , 24 Veterinary
Company, 2d Medical
Regiment.

e s Vgt it s il Vani? Ci?

HOLDING by the BOARD OF REVIEW
HALL, TURNBULL end SMITH, L.M., Judge Advocates.

1. The record of rehearing in the case of the soldier named
above has been examined by the Board of Review.

2., Accused was originally tried January 7, 1936, upon the
following charges and specifications:

CHARGE I: Violation of the 96th Article of Wer.

Specification 1: In that Private Howard E. Rose, 24 Veteri-
nary Company, 24 Medical Regliment, did, at Fort Sem
Bouston, Texas, on or about October 3, 1935, willfully
and wrongfully suffer one 1% ton "Chevrolet" cargo
truck No, W=35450 of the value of about Five hundred
and twenty-five dollars and seventy-four cents ($525.74),
military property belonging to the United States, to be
wrongfully used esnd employed to the prejudice of good

- order and military discipline.

Specification 2; In that Private Howard E. Rose, 24 Veteri-
nary Company, 24 Medical Regiment, with intent to de=-
fraud J. F. Yancey, did, at Blanco, Texas, on or about
October 3, 1935, unlawfully pretend to J. F. Yencey



(7)

that a certain check in the following words and figures,
to wit:

"Blanco, Texas, October 3, 1935 No
THE BLANCO NATIONAL BANK 88-948
Pay To J. F. Yancey OR ORDER $2.50/100
Two and 50/100 - DOLLARS
W. R. Dirikson,
P.3566"

was genuine, well knowing that said pretenses were
false, and by means thereof, did fraudulently obtain
from sald J. F. Yancey merchandise to the value of Two
dollars and fifty cents (#2.50).

Specification 3: (Disapproved by reviewing authority).
CHARGE II: Violation of the 934 Article of War.

Specification 1: In that Private Howard E. Rose, 24 Veteri-
nary Company, 2d Medical Regiment, did, &t Blanco, Texas,
on or about October 3, 1935, with intent to defraud,
falsely make in its entirety a certain check in the
following words asmd figures, to wit:

"Blanco, Texas, Qctober 5, 1935 No
THE BLANCO NATIONAL BANK 88-948

Pay to J. F. Yancey OR ORDER $2.50/100
Two and 50/100 DOLLARS -
W. R, Dirikson,
P,3566"

which said instrument ﬁas a writing of a private nature
which might operate to the prejudice of another.

Specification 2: (Disapproved by reviewing authority).
Accused pleaded not guilty to the charges and specifications
and was found guilty thereof. No evidence of previous convictions

was introduced. He was sentenced to dishonorable discharge, for-
feiture of all pay and allowsnces due or to become dus, and

-2=
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confinement at hard labor for one year. The reviewing authority
disapproved the findings of guilty of Specification 3, Cherge I,

and Specification 2, Charge II, approved the sentence but reduced
the period of confinement to six months, designated Fort Sam Houston,
Texas, as the place of confinement, end forwarded the record under °
the provisions of Article of War 50%.

The record of trial wes examined by the Board of Review and held
legally insufficient to support the findings of guilty and the sentence.
The Judge Advocate teneral concurred in the holding of the Board of
Review and recommended that the findings of guilty end the sentence
be vacated., The record of trial was returned to the reviewing authority
for a rehearing or such other ection as might be proper. The reviewing
authority vacated the action previously taken in the case, disapproved
the findings of guilty and the sentence, and ordered a rehearing of
Specification 2, Charge I, and Specification 1, Charge II before
another court.

3+ At the rehearing on April 10, 1936, accused was tried upon
Specification € of Charge I, end Charge I; and Specification 1 of
Charge II, end Charge II. He pleaded not guilty to the charges and
specifications end wes found gullty thereof. No evidence of previous
convictions was introduced. He was sentenced to dishonorable discharge,
forfeiture of ell pay and allowances due or to become due, and confine=-
ment at hard labor for one year. The reviewing suthority approved
the sentence, designated Fort Sam Houston, Texas, as the place of
confinement, and forwarded the record under the provisions of Article
of War 50%.

4. The evidence supports the findings of the court. The only
question requiring special consideration is whether the sentence
imposed is within the limits authorized upon & rehearing,

Article of Wer 50% provides that upon a rehearing "no sentence
in excess of or more severe then the original sentence shall be
enforced unless the sentence be based upon a finding of guilty of
an offense not considered upon the merits in the original proceeding®,
The sentence adjudged by the court in the original proceeding was
dishonorable discharge, forfeiture of ell pay and allowances due or
to become due, and confinement at hard labor for one year., The
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reviewing authority in his action epproved the sentence but remitted
so much thereof as was in excess of dishonoreble discharge, total
forfeitures, and confinement at hard lebor for six months. This was
legally equivalent to approving only the sentence as reduced. Par,
87 b, M.C.M., p. 77. The sentence as acted on by the Board of Review
and The Judge Advocate General under the provisions of Article of War
50% was & sentence of dishonorable discharge, total forfeitures, and
confinement at hard labor for six months, end in the opinion of the
Board of Review this was the "original sentence" in the case and no
sentence in excess of or more severe than this can now be enforced.

5. For the reasons stated above, the Board of Review holds
the record of rehearing legally sufficient to support only so much

of the sentence as involves dishonorable discharge, forfeiture of all
pay and allowances due or to become due, and confinement at hard labor

for six months,
‘o X, , Judge Advocate,
7“' W . jwM , o Judge Advocate.
| §1{7/2%¢%2;¢¢£ZZ: , Judge Advocate,







WAR DEPARTMENT (11)

In the QOffice of The Judge Advocate General
Washington s DeCe

Board of Review
CM 204461
AR & 1738

UNITED STATES PANAMA CANAL DEPARTMENT

)
)
Ve ) Trial by G.C.M., convened st
) Fort Amador, Canal Zone,
Private 1lst Class ROY W. ) January 16, 1936. Dishonorable
FISHER (6521588), Regimental ) discharge and confinement for
Band, 4th Coast Artillery (4A). ) three (3) years. Diseiplinary
) Barracks,

HOLDING by the BOARD OF REVIEW
EALL, TURNBULL end SMITH, L.M., Judge Advocates,

l, The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. The accused was tried upon the following Charge end Specification:
CHARGE: Violation o{ the 934 Article of War.

Specification: In that Private lst Class Roy W. Fisher,
Band, 4th Coast Artillery (AA), did at Panama City,
R. de P., on or about December 2, 1935, commit the
crime of sodomy, by feloniously end against the order
of nature having carnal comnection with Edwerd Osorto,
per anus,

Accused pleaded not guilty to the Charge and Specification, and was found
of the Charge, guilty, and of the Specification:

"Guilty, except the words 'Edward Osoriot!, substi-
tuting therefor the words, 'a human being, to wit, a
Panamanian boy, name unknown'; of the excepted words,
not guilty; of the substituted words, guilty."

No evidence of previous convictions was introduced. Accused was sentenced
to dishonorable discharge, forfeiture of all pay and allowances due or to
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become due, and confinement st hard labor for three years, The reviewing
suthority epproved the sentence, designated the Atlantic Branch, United
States Disciplinary Barracks, Governors Island, New York, as the place

of confinemelt, and forwarded the rscord pursuant to the provisions of
Article of War 503. , \

3. The only question in this case requiring consideration is whether
or not there is a fatal variance between the allegations of the specifi-
cation and ¢he finding thereunder. It is therefore deemed unnecessary to
discuss the evidence in detall. Suffice it to say that it is established
beyond &8 reasonable doubt by uncontradicted “evidence that the accused '
committed _sodomy at the time and place and in ‘the manner alleged with a
ggggggnian boy, but “there is no evidence 16 show who this boy wes.

4, Thé accused was charged with having committed sodomy with a
perticular individual, nemely, Fdward Osorio., The court has found that
accused did not commit sodomy with the person named in the specification
but did commit the offense with some other person whose name is unknown.
This finding constitutes an acquittal of the offense cherged end & con-
viction of an offense not charged. Following principles of law announced
in numercus opinions and holdings of The Judge Advocate General and of
the Board of Review, the Board is of opinion that there is a fatal
variance between the allegations of the specification and the finding

thereunder in this case. CM 191369, Seluskey; CM 188432, Soderquist;
CM 164042, Rodden; CM 157982, Acosta, CcM 157842 Greening; CM 129356,
Mumford; CM 128088, Lee; CM 110910 Brooks.

5. In en opinion concurred in by the Judge Advocate, Panama Canal
Department, it is said with reference to the finding in this case:

"Such finding does not effect the legal sufficiency of the
record in view of the opinion of the Board of Review and
The Judge ‘Advocate General in the following cases: CM
129845 - CM 188432 = CM 192319."

The opinion in CM 129845, Ramsey (April 1, 1919), was not by either

The Judge Advocate General or the Board of Review. It was written in

the Office of 'the Acting Judge Advocate General for the American Expeditionary
Forces and was approved by him, So far as it can be discovered, it has

never been followed by this office.

-l
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The opinion in CM 188432, Soderquist (December 11, 1929), does not
support the view quoted above from the opinion concurred in by the
Department Judge Advocate. On the contrary, it supports the comnclusion
reached in this holding.

CM 192319, Lindsay (August 19, 1930), has no bearing upon the point
at issue in the instant case.

6. Since the accused has been acquitted of the specific offense
charged, a rehearing is not authorized. From the papers accompenying
the record of trial it appears that upon a preliminary investigation
testimony was elicited from Edward Osorio, nemed in the specification,
which, if introduced at the trial, would have established the fact that
the person with whom accused committed sodomy was Edward Osorio. Con-
sequently, the finding in this case is a bar to another triel upon a
specification alleging sodomy with an unknown person. It appears that
Osorlio could not be found at the time of the trial,

7. For the reasons hereinsbove stated, the Board of Review holds
the record of trial legally insufficient to support the findings of

guilty and the sentsnce.
M‘L‘“ L(“M , Judge Advocate,

Cpormt » Judge Advocate.

o/’ WW , Judge Advocate.
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WAR DEPARTMENT

In the Office of The Judge Advocate General
Washington, D.C.

Board of Review

CM 204483 APR 80 1038

UNITED STATES HAWAIIAN DEPARTMENT

V. Trisl by G.C.M., convened at
Fort Shafter, T. H., January
10, 1936, Dishonorable dis=-
charge, suspended, and con-
finement for one (1) year.
Fort Armstronz, T. H.

Private ANDREW F. O'DONNELL
(6851772), Depot Detachment,
Quartermaster Corps, Fort
Armstrong, T. H.

OPINION of the BOARD OF REVIEW
HALL, TURNBULL end SMITH, L.M., Judge Advocates.

l. The record of triel in the case of the soldier named sbove,
having been examined in the Office of The Judge Advocate General and
there found legelly insufficient to support the findings and sentence,
has been examined by the Board of Review; and the Board submits this,
its opinion, to The Judge Advocate General,

2. The accused was tried upon the following charge and speci-
fication:

CHARGE: Violation of the 96th Article of War.

Specification: In that Private Andrew F. O'Donnell,
Depot Detachment, Q.M.C., Fort Armstrong, T. H.,
did, at Eonolulu, T. H., on or about July 30, 1935,
wilfully, unlawfully, and feloniously have sexual
intercourse with one Catherine L. Wilson, a female
under the age of sixteen years, not his lawful
wife, in violation of Section 6243, Reviaed Laws
of Fawali, 1935,

He pleaded not guilty to, and was found guilty of, the charge and
specification, and was sentenced to dishonorable discharge, forfeiture
of all pay and allowances due or to pecome due, and confinement at
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hard labor for one year. No evidence of previous convictions wes
introduced. Defense counsel submitted & plea for clemency, based
upon the fact that the prosecutrix had held herself out to accused
and others as being eighteen years of age, and her previous lack

of chastity. The reviewing authority approved the sentence, ordered
it executed, but suspended that portion thereof as adjudged dis-
honoreble discharge until the soldier's release from confinement,
and designated the Guard House, Fort Armstrong, T. H., &3 the place
of confinement. The sentence was published in General Court-Martial
Order No., 3, Headquarters Hawmiian Department, Jenuary 24, 1936.

3. The statute referred to in the specification reads as follows:

#Sexual Intercourse with Female under Sixteen; punishment.

Whoever shall be convicted of having sexual or
carnal intercourse with any femsle under the age of six-
teen years, not his lewful wife, shall be imprisoned at
hard labor for not more than ten years.," Sec. 6243, Rev.
Laws of Hawaii, 1935.

It i3 to be observed that the statute does not contain any words
indicating that intent is to constitute an element of the act there
made penal, It merely denounces the act itself.

4, Competent evidence in the reco?d conclusively proved that
the prosecutrix was less than sixteen years of sge on.July 31, 1935,
the actual date of cormission of the crime alleged, and not the
lawful wife of accused (R. 8,12; Ex. 1), and that accused had sexual
intercourse with her on that date (R. 13,34; Ex. 2). The prosecution
offered no* evidence that accused "wilfully" committed the act upon
the prosecutrix with full knowledge of her age, and prevented the
defense from introducing any evidence to the effect that the act had
not been so committed (R. 14,15).

The specification alleged that the act had been "wilfully,
unlawfully and feloniously" done., The only reasoneble interpretation
to place upon these words, which were not included in the statute, is
that they apply not merely to the act of sexual intercourse itself,
but also to the allegation that the female was under the age of

P
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sixteen. In other words, the effect of the word "wilfully" was to
allege that accused intentiorally cormitted the act upon the female
with full knowledge of her ege. It would seem thet since the Govern-
"ment elected to plead the act was so committed, it was bound thereby.
CM 203589, Miller and King. If this view of the pleadings is taken,
the prosecution not only entirely failed to prove the zllegation of
intent, but the court committed a prejudicial error in refusing to
permit the defense to prove that accused acted under an honest misteke
of fact, In offenses involving intent, ignorance of fact or misteke
of fact will exempt & person from criminal responsibility. Par.

126 a, p. 136, M.C.M.; sec. 437, p. 291, Winthrop's Military Law and
Precedents, 24 ed., 1920 reprint.

However, assuming without deciding that the allegation of intent
may be disregarded as surplusage (since the specification alleged all
of the essential elements of the crime denounced in the statute), then
the conviction may be sustained a3 the proof supports the crime de~
nounced in the statute, provided there are no errors in the record
prejudicing any substantial right of accused,

5. The following occurrences during the course of the trial are
considered sufficiently important to require consideration:

a. On cross-examination of the prosecutrix the defense brought
out that accused had inquired of her as to her age, and, if it had
not been for the objection of the trial judge advocate and the ruling
of the law member striking out the answer of the witness to this
question, presumebly the defense would have continued this line of
cross~examinetion to show that accused was not only ignorant of the
female's true age but honestly believed after inguiry that she was
in fact over sixteen years of age (R. 14,15).

b. In an attempt to establish that the prosecutrix was a girl
of loose morals and not chaste, the defense called Miss Edith Field
as a witness. Due to technical objections of the triel judge
advocate, which were sustained by the law member, the defense was
prevented from eliciting eny important evidence from this witness
85 to the previous lack of chastity of the prosecutrix. (R. 28,29)

¢. In an attempt to attack the credibility of the prosecutrix,
the defense called her father as & witness. In an inartificial
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menner the defense counsel attempted to bring out from this witness

the reputation of the prosecutrix for veracity. Due to continual
technical objections on the part of the trial judge advocate, a Major
in The Judge Advocate Gemeral's Department, the defense counsel,
obviously unskilled in matters of evidence, however otherwise qualified,
gbandoned his efforts slong this lins. (R. 21-26)

g,‘ Throughout the proceedings the trial judge advocate inter-
posed numerous technical objections, in addition to those referred to
above, which served no useful purpose and only served to harass and
hamper the unskilled though obviously earnest efforts of the defense
counsel (R. 15,16,17,20-22,25,26,27,36,37).

As to a and b, above referred to, the objections of the trial
Judge. advocate were based upon rules of procedure of civil criminal
courts es stated in sections 713 and 716, Wharton's Criminal Law,
and 33 Cyc.1438. The Board accepts these authorities as representing
the weight of authority in the c¢ivil eriminal courts of the various
states. However, in almost all instances, in civil criminal trials
the verdict is by the jury, while the sentence is adjudged by the
court. Evidence inadmissible for the jury mey be considered by the
court in awarding sentence. 16 C.J. 1297; United States v. Standard
0il Co., 155 Fed. 305.

Under the military code the court-martiel is both judge and
jury and the rules of procedure to be followed are prescribed in the
Manual for Courts-Martial. It is only when these rules do not cover
a situation that recourse is open to other authorities., Par. 111,

p. 109, ¥.C.M., 1928, -It is clear from the Menual for Courts-Martial
that accused persons may introduce evidence in extenuation for con-
sideration by the court in determining the measure of punishment.
Pars. 45 b, 111, pp. 35, 109, M.C.M., 1928,

From the foregoing it is the opinion.of the Board of Review
that evidence showing that accused honestly believed the prosecutrix
t0 have been more than sixteen years of age was an extenuating cir-
cumstance which accused had a right to have considered by the court
in connection with the measure of punishment to be adjudged against
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him. The Board also tekes the same view with respect to the previous
unchastity of the prosecutrix. In this connection see Psople v. Marks,
130 N. Y. Supp. 524, and King v. State, 152 S. W. 990, The fact

that a confession including evidence tending to establish these

points was subsequently introduced by the prosecution (R. 33-35; Ex., 2)
does not render this error harmless, as it is manifest that the zeal
of the trial Judge advocate had convinced the court that it was not to
consider such evidence for any purpose.

In regard to ¢, above referred to, it is clear that the father
of the prosecutrix was competent to testify as to the reputation of
his daughter for verscity and that this evidence was kept out because
of the inebility of the defense counsel properly to frame his questions
to meet the technical objections of the trial judge advocate.

4As to 4, above referred to, the whole record reflects the
dominance exercised by the trial judge advocate over the court, as
well as over the defenss counsel, which, in the opinion of the Board,
was not calculated to give accused the fair and impartial trial he
should have had.

From the foregoing, the Board concludes thet on the whole record
accused did not receive a fair trial and that all the errors taken
together injuriously affected his substantial rights, CM 200989, Osman.

6. For the reasons hereinabove stated, the Board of Review is
of the opinion that the record of trial is legally insufficient to
support the findings and sentence.

1y

\\J ) LI LN
srllce e T e , Judge Advocate,

7&;QQ;LMVL4-sz~*1jk\v£Qn , Judge Advocate.

04/2433?%:Z;¢9ZZ£ , Judge Advocate.

>

!

To The Judge Advocate General,
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Special Assignments MAY 231936
CM 204453, 1st Ind.
War Department, J.A.G.0Q., ‘ - To the Secretary of War.

1. As required by Article of War 503 in cases of this kind, re-
gardless of whether or not The Judge Advocate General concurs in the
opinion of the Board of Review, there are transmitted herewith for
the action of the President, the record of trial and the opinion of
the Board of Review in the casae of Private Andrew F. 0'Donnell
(6851772), Depot Detechment, Quartermaster Corps, Fort Armstrong, T.H.

2. For reasons hereinafter indicated I am unable to concur in
the opinion of the Board of Review that the record of trial is legal-
1y insufficient to support the findings and sentence.

3+ The accused was found guilty under the 96th Article of War,
of a specification elleging that, at Honolulu, T.H., he "willfully,
unlawfully, and feloniously"™ had sexusl intercourse witl one
Catherine L. Wilson, a female, under the ege of 16 yeers, not his
lawful wife, in violation of Sec. 6243, Revised Laws of Hawail, The
statute in question mekes the act alleged punishable by imprisonment
pt hard labor for not more than ten yearse It contains no words
making knowledge that the female is under age an essential element of
the offense end the weight of authority 1s to the effect that proof
of lack of such knowledge or even proof that the accused honesily be-
lieved the female to be over the age of consent is pno defense, That
-accused cormitted the aet alleged, a violation of the statute cited,
is proved beyond peradventure of doubt and was fully admitted by him
in a signed confession which was introduced in evidence (Ex. 2). It
is true that there is no evidence that he knew the girl to be under
the age of 16 years, but, since it was unnecessary to use the word
*willfully" in the specification, which clearly alleges an offense
under the statute involved, the allegation thzt the eriminal act was
camitted "willfully™ may be treated as surplusage and disregarded.

4, Ths conclusion of the Board of Rewlew that accused did not
have a fair trial aend that, consequently, the record is legally in-
sufficient to sustain the findings and sentence appesars to be based
upon certain alleged errors or irrsgularities, which are stated in
Par, 5, of the Board's opinion and may be summarized substantially as
follows:

a The defense, by reason of the court erroneously éustaining an
objection by the trial judge advocate to a question asked the prose~
cuirix on cross examination, was prevented presumably from pursuing a
line of examination designed to show that accused believed after ine

quiry that the girl in question was over 16 years of age;

.l-
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b By interposing "technical®™ objections, which the court sus-
tained, the trial Judge advocate prevented the defense from eliciting
from Miss Edith Fleld, Probation Officer of the Juvenile Court, any
important evidence concerning previous lack of chastity of the prose-
cutrix;

¢ By continual "technical™ objections ths trial judge advocate
caused the defense counsel, "obviously unskilled in matters of evi-
dence™, to abandon his efforts to show by the father of the prosecu-
trix what her reputation for veracity was; and

4 The trial judge advocate, throughout the trial, interposed
numerous technical and useless objeetions which “only served to
harass end hamper™ the efforts of the defense counsel,

5. TUnder the provisions of the 37th Article of War the findings
and sentence of a court-martial are not to be disapproved because of
inproper admission or rejection of evidencs or for any error in plead-
ing or procedure unless, in the opinion of the reviewing authority,
after an examination of the whole record, it appears that the substan-
tial rights of the accused have been injuriously affedted., It appears
from the rsview of the staff judge advocate, upon whose recammendation
the reviewing authority approved the sentence, that the errors in ex-
cluding evidence were considered but were not deemed to have injuri-
ously effected the substantial rights of the aceuseds Careful exami-
nation of the entire record leads me to the same conclusion. The
record leavas no doubt of accused's guilt. The evidence which the
Board holds to have been erroneously excluded, was not proper to be
considered as a defense but only in extenuation. The term of confine-
ment adjudged is one year. Ten years was authorized by lawe Under
. these circumstences it is impossible for me to say that admission of
ary testimony that was erroneously excluded would have resulted in a
less severe sentences Moreover, even if it be belleved that the sen-
tence would have been less severe if it had been more clearly estabe
lished (a) that the aceused had made inquiry &nd honestly believed the
prosecutrix to be over 16 years of age, (b) that she was previously
lacking in chastity, and (¢) tbat she was untruthful, any possible in-
jury thet may have resulted from the errors may be cured by remitting
the unexacuted portion of the sentence without vacating the findings
and sentence, thereby in effect declaring to be innocent a man whose
guilt has been clearly established and admitted.

6 When on cross examination the defense counsel asked the prose-
cutrix, Catherine L. Wilson, if accused had asked her her age and she
answered in the affirmative, the triel Jjudge advocate objected on the
ground that it wes immaterial whether accused knew that she was under
age or not or had used reasonable care to ascertain her age, lack of

-
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knowledge constituting no defcuse to a charge of statutory rape. The
trial judge advocate read to the court certain euthorities tending to
support his objection and the law member sustained it on the ground
that the question was “immaterial to the issue" and struck ocut the
answer (R. 14, 15). The defense counsel did not pursue this line of
questioning further.

I agree with the Beard of Review that the defense was entitled
to show in extenuation, if it could, that accused had made inquiry as
to the age of the prosecutrix and believed her to be over sixteen years
olde It is believed, however, that the effect, if any, of the error,
was lessened by the following eircumstences: The prosecution intro-
duced in evidence as Exhibit 2, a confession, sworn to by the accused,
in which he stated that he did not know that the prosecutrix was under
16 years of age; that when he first met her she was a hostess at a
dance club; and that, from this fact, he believed she was at least
eighteen years old becasuse he knew that the law did not permit any
girl under 18 years of age to be employed as & hostess in such a club,
Moreover, the members of the court observedthe prosecutrix and thus
had an opportunity of judging whether or not her appearance was that
of a girl only 16 years of age.

7+ The Board of Review contends that the triel judge advocate by
®*technical objJections™ (R. 28, 29) prevented the defense from elicit-
ing from the Juvenile Court Officer, Miss Edith Field, any important
testimony concerning previous lack of chastity of the prosecutrixe. No
specific question as to chastity was asked of this witness and nothing
in the record indicates that the witness had any knowledge conceraing
the chastity or lack of chastity of the prosecutrix prior to the date
of the offense of which accused has been found guilty. The witness
testified in substance that, in October, nearly three months after the
offense here involved it was ascertained that ‘the prosecutrix hed hed
sexual intercourse and that she named the accused and another men as
persons with whom she had had such intercourse (R. 30, 31), I cannot
characterize as "technical™ or improper the objections made by the
trial judge advocate while Miss Field was on the witness stand, When
the witness was asked if she knew "the deportment" of the prosecutrix,
the trial judge advocate objected and the objection was sustained
(R 28) and, in my opinion, properly so. When the witness was asked
if she knew "the character" of the prosecutrix the trial judge advo~
cate otjected and the objection was properly sustained (R. 22). The
record fails to disclose that the defense attempted to introduce or
could produce any evidence as to the chastity or lack of chastity
prior to the commission of the offense here involved. When the trial
Judge advocate, through & misunderstanding of a question, argued that
evidence of lack of chastity was not admissible, the defense counsel
disclaimed any intention of showing lack of chastity on the part of
the prosecutrix in the following language -

-3e
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"May it please the Court, the defense is not
in this case tringing up the question of the chas-
tity of the daughter (Catherine L. Wilson), but
the question is the ecredibility of the deughter as
a witness.”™ {R. 22},

Over objection by the prosecution, Miss Field was permitted to
testify that almost all the friends of the vrosecutrix "have records
at the Juvenile Court™ (R. 28). She also testified that the prosecu-
trix was one of & group of girls that had caused a great deal of
trouble (R. 30) and that witness did not think the police paid enough
attention to the prosecutrix (R. 31). Furthermore the prosecutrix
herself testified to baving had sexual intercourse with a man other
than accused (R. 19). Thus 1t was clearly befare the court that the
prosecutrix was not a chaste girl and the-rcourt may have drawn, and
probably did draw, its own conclusions as t¢ whether or not the lack
of chastity began prior to the offense.

8. When the father of the prosecutrix, called as a witness for
the defense, was asked what hisg daughter®s reputation for veracity was
and answered@ "Not very well, sir,® the trial judge advocate objected,
but it soon became clear that he had misunderstood the question and
thought it related to her reputation for chastity. Therefore the ob-
jection was overruled (R. 21, 22), When, on cross examination of this
witness, it appeared that, while he lmew his daughter to be untruthful,
he had not discussed with others the subject of her veracity, the pro-
secution moved to strike out the pre¥ious testimony of the witness and
the law member ruled that the witness' testimony concerning his daughter's
reputation would be strickenm out (Re 24}, This ruling did not strike
out the testimony that the witness would not believe the prosecutrix
under oath (R. 22},

HMiss Field testified that she knew the reputation of the prosecu-
trix for truth and veracity and that it was ™not very good™ (R. 27).
Loreover the prosecutrix herself testified that a few days before the
trial she had stated that she would be willing to testify that she had
never had intercoursse with accused (R. 15-17).

Thus the court had before it evidence, not only that.the reputation
of the prosecutrix for veracity was not good, but that she was in fact
untruthful. Besides, even if all evidence as to her veracity had been
excluded, the error would have been harmless in view of accused'’s con-
fession (Ex. 2).

9. I do not agree with the statement of the Board of Review that,

throughout the trial, the trial judge advocate interposed numerous
technical and useless objections serving only to "herass and hamper®

-l
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the efforts of the defense counsel., It is true that the trial judge
edvocate prosecuted the case vigorously, as was his duty, and a few

of his objections might, in my opinion,better have not been made; but
I f£ird nothing in the record to indicate an attitude of unfairness on
the part of the trial judge advocate or of any one else connected with
the trial,

10, For the reasons hereinabove indicated I am of opinion that
the record of trial is legally sufficient to support the findings and
sentence. -In view, however, of the apparently loose character of the
prosecutrix, of the probability that aceused 4id not know that she
was under the age of 16 years, of the fact, that, while the confine-
nent adjudged is much lighter than might lawfully have been imposed,
nevertheless, it is understood to be considerably more than is usually
adjudged by the eivil courts of Hawaii in like cases, of the fact
that, if the dishonorable discharge, execution of which has been sus-
pended until the release of the accused from confinement, is executed,
this will constitute & severe punishment in addition to the confine-
ment and forfeitures, and of the further fact that the accused has al-
ready been in confinement nearly seven months, it is believed that the
ends of justice and diseipline will be adequately served if the un-
executed portion of the sentence is remitteds This will result in
saving to the serviee a soldier whose previous record has been excele
lent and in sparing him the disgrace of a dishonorable discharge.

11. T recommend that the findings be approved and the sentence
confirmed and that the unexecuted portion of the sentence be remitted.

12. Inclosed, herewith, is a letter to the President, marked “A",
prepared for your signature in case you concur in the above recommenda-
tions, together with a form of actlon by the President, also matrked
"A®, designed to carry these recommendations into effect. Also inclosed
herewith for use in case you concur in the opinion of the Board of Re=-
view is an alternative letter to the President marked "B" for your sig-
nature with en alternative form of action also marked "B".

e,
5 Inels, W. Brown, )
1. Record of trial lia jor General,
2. Let, to President . The Judge Advocate General,

3. Form of action

4, Alternative let.to
President

5. Alternative form of
action,



WAR DEPARTNENT
In the Offige of The Judge Advocate General
Washington, D.C.

Bpard of Review
CM 204639

UNITED STATES WAR DEPARTMENT

)
)
V. ) Trial by G.C.M., convened at
) Walter Reed General Hospital,
Colonel JOSEPH I. McMULLEN ) Washington, D. C., January 9,
(0-1558) , Judge Advocate ) February 17, 18, 19, 20, 1936.
General's Department. ) Reduction in rank to foot of

) list of colonels, reprimand,

) and forfeiture of $150 per

) month for twenty~four months.

OPINION of the BOARD OF REVIEW
HALL, TURNBULL end SMITH, L.M., Judge Advocates,

l. The Board of Review has examined the record of trial in the
case of the officer named above, and submits this, its opinion, to
The Judge Advocate General.

2. The accused was tried upon the following charge and speci-
fications:

CHARGE: Violation of the 96th Article of War.

Specification 1: In that Colonel Joseph I. }clfullen,
Judge Advocate General's Department, United States
Army, assigned during the period from and prior to
January 1, 1933, until and subsequent to Jenuary 20, 1934,
to duty in the Office of The Judge Advocate General of
the Army at Washington, D. C., and well kmowing that
during ell of said period The Assistant Secretary of War
was habitually accustomed to request and rely upon his
legal advice end assistance relative to all transactions
between the War Department and Joseph Silvermen, Jr.,
end the corporations in which the sald Joseph Silverman,
Jr., was interested, did, at Washington, D. C., on or

2
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about January 20, 1934, wrongfully and dishonorably
accept from the said Joseph Silvermen, Jr., and use two
round trip railroad and Pullmen car tickets between
Washington, D. C., and San Francisco, California, of
the total value of approximately $369.70, as a gift
and reward for legal advice in comnection with such
transactions, which he, the said Colonel Joseph I,
MclMullen, had rendered end furnished to The Assistent
Secretary of War on or about January 25, 1933, and sub-
sequent thereto, up to and including December 12, 1933,
which said legal advice was favorable to the interests
of the sald Joseph Silverman, Jr., and the Brimley
Corporation and the Breecot Compeny, Incorporated, in
which the said Joseph Silverman, Jr., was interested.
(Findinz of not guilty.) '

Specification 2: 1In that Colonel Joseph I. McMullen, Judge
Advocate General's Department, United States Army,
being at the time zssigned to duty in the Office of
The Judge Advocate General of the Ammy at Washington,

D. C., and well knowing that The Assistant Secretary
of War was habitually accustomed to request and rely
upon his legal advice and assistance relative to all
transactions between the War Depertment and Joseph
Silvermen, Jr., and the corporations in which the said
Joseph Silverman, Jr., was interested, did, at Washington,
D. C., on or about Januery 20, 1934, in violation of
section 207, Title 18, United States Code, wrongfully
and unlewfully accept and receive from Joseph Silverman,
Jr., two round trip railroed and Pullman car tickets
between Washington, D. C., and San Francisco, Califormnis,
of the approximste value of $369,70, with the intent to
have his decision and action on the contract dated
December 12, 1933, between the United States of America
by Harry H. Woodring, The Assistent Secretary of Wer,
and the Breecot Compeny, Inc., by Joseph Silvermen, Jr.,
Sec¢'y., influenced thereby.

(Finding of not guilty.)

Specification 3: In that Colonel Joseph I. McMullen, Judge
Advocate General's Department, United States Army,
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being at the time assigned to duty in the Office of
"The Judge Advocate General of the Army at Washington,
D. C., &nd well knowing thaet The Assistant Secretary
of War was habitually accustomed to request and rely
upon his legal advice and assistance in connection
with 81l transactions between the War Department and
Joseph Silverman, Jr., and the corporations in which
the said Joseph Silverman, Jr., was interested, did,
on or about January 20, 1934, while such transactions
between the War Department and the said Joseph Silver-
man, Jr., and-the corporations in which he was inter-
ested, were still pending before the War Department
and The Assistant Secretary of Wer, and while some of
the undertakings under the contracts in connection
with the same were still not completely executed, and
while the said Colonel Joseph I. McMullen well knew
thet he was still subject to call by The Assistant
Secretary of War for legasl edvice and assistence in
connection with the same, wrongfully, dishonorebly
and to the discredit of the military service, accept
and use as a gift from the seld Joseph Silverman, Jr.,
two round trip railroad and Pullmsn car tickets be-
tween Washington, D. C., and San Francisco, Californie,
of the total approximate value of $369.70.

Specification 4: In that Colonel Joseph I. McMullen, Judge
Advocate Genersl's Department, United States Army,
being at the time assigned to duty in the Office of
The Judge Advocate General of the Army at Washington,
D. C., &nd well knowing that The Assistant Secretary
of War was habitually accustomed to request and rely
upon his legal advice and assistance in connection
with all transactions between the War Department and
Joseph Silvermen, Jr., and the corporations in which
the said Joseph Silverman, Jr., was interested, did,
on or about January 20, 1934, at a time when he well
knew that the sald Joseph Silvermen, Jr., was seeking
through The Assistant Secretary of War ¢oncessions under,
end modifications of, existing contracts, and endeavor-
ing to obtain new contracts, with the iWar Department,
wrongfully, dishonorably and to the discredlt of the
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military service accept and use as a gift from the
said Joseph Silvermen, Jr., two round trip rallroad
and Pullmaen car tickets between Washington, D. C.,
and San Francisco, California, of the approximate
value of 3369.70.

He pleaded not guilty to the charge snd all specifications, and was
found not guilty of Specifications 1 and 2, but guilty of Specifications
3 and 4, except the word "all" contained in each of these specifications,
and of the Charge. No evidence of previous convictions was introduced.
He was sentenced to be reduced in rank to the foot of the list of
officers of his grade, to be reprimended by the reviewing suthority,

and to forfeit $150 per month for & period of twenty~four months,

3. In view of the fact that there are no substential conflicts
in the evidence, the material evidence in this case with respect to
Specifications 3 and 4, both for and against the accused, may be
summarized as follows:

Accused is a Colonel commissioned in The Judge Advocate General's
Department, U. S. Army, with renk from November 1, 1932, For some
time prior to January 1, 1921, he was Chief of the Patent Section in
the Office of the Chief of Staff., Thereafter and until some time
after January 20, 1934, he was continuously assigned to duty in the
Patent Section in the O0ffice of The Judge Advocate Genersl, Weshington,
D. C. (R. 85; Fussell, R. 269,270; Butcher, R. 279,280; Pros. Ex. 2)

During the period May 8, 1930, to larch 4, 1933, accused was also
legal adviser to the Honorable Frederick H. Payne, then The Assistant
Secretary of ¥ar, on certaln matters which included matters perteining
to Joseph Silverman, Jr., and corporations in which Mr. Silvermsn was
interested (Payne, R. 142,143,148)., Between January 1, 1933, and
March 4, 1933, accused visited the office of The Assistant Secretary
of War thirty-eight separate and distinct times. During this same
period Joseph Silverman, Jr., also visited the office of The Assistant
Secretary of VWar nine different times. Many of the visits of Mr.
Silverman either immediately preceded or immediately followed the
visits of accused, but there is no evidence thet both men were in the
office of The Assistant Secretary of VWar at the seme time. (Buckingham,
R. 185,187; Pros. Exs. 25,26)



(29)

On or about January 9, 1933, Mr. Payne, in his official capacity
as The Assistant Secretary of War, received a letter from Thomas
Jefferson Ryan, attorney for Silverman, requesting his personal
consideration of "the matters referred to in the attached papers™.
The attached papers consisted of eight letters, all addressed to
The Assistant Secretary of War, dated January 7, 1933. Four of the
letters were from the Breecot Company, Inc., and were signed in the
corporate name by J. Silverman, Jr. The remaining four letters were
from The Brimley Corporation and were also signed in the corporate
name by J. Silverman, Jr. Mr. Silverman was interested in each of
these companies and the address of both concerns was 594 Broadway,
New York City. (Payne, R. 143,144; Ryan, R. 156,157; Pros. Exs, 8<15)

On January 25, 1933, lir. Payne consulted with accused in regard
to the requests contained in the eight letters, and accused submitted
his views in regard to them on separate unsigned memoranda, a2ll dated
January 25, 1933 (Payne, R. 144,148,149; Block, R. 161,162; McKinnay,
R. 153,154; Pros. Exs. 8-15,17,18). The first letter from the Breecot
Company requested that the contract of that company of March 2, 1929,
with the War Department, as modified by supplemental agreements of
March 1, 1932, end January 4, 1933, be further modified to permit
the corporation to reduce from $25,000 to $10.000 its deposit guaran-
teeing the faithful perforpance of the contract, and that the performance
period be extended from March 1, 1933, to November 30, 1933. No new
consideration was offered. The material part of accused's advice on
this letter was as follows: :

"There are no particular legal questions involved in
this request. It appears to have been the practice to
meet the requests of contractors in cases of this character
because of financial and market conditions so that the
transaction is largely a matter of discretion or your
part." (Pros. Exs. 8,22)

The second letter from the Breecot Company also concerned the contract
of that company with the War Department, referred to above, and

asserted as a matter of law, under Article III of the first supplemental
agreement to the contract, dated Karch 1, 1932, its right to use the

par value of its bonds on deposit with the Government, and not the
market value thereof, s & basis of payment for merchandise. The
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remark of accused as to this proposal was as follows:

"The claim of the Breecot Company to credit of the
per value of Liberty Bonds deposited, appears to be a
fair interpretation of Article 3 of the Contract as
quoted. I have not the contract before me, but if the
statements of the Company that the first delivery of
goods was a substantial equivalent of the par value of
the bonds, this also lends forcse to the claim of the
Company‘." (Pros. Exs. 9,22)

The third letter from the Breecot Company requested reconsideration
of its offer of February 8, 1932, to purchase unused 0.D. cotton
coats for export. The remark of accused on this proposal was as
follows:

"No legel question is involved in this case at all.
It is purely a matter of discretion, and the bargain
and sale on your part." (Pros. Ex, 14)

The fourth letter from the Breecot Company contained &n offer of the
company to buy unused 0.D. cotton breeches provided terms mutually
satisfactory could be arranged and requested a conference for that
purpose. Accused's remark concerning this matter was as follows:

"This request involves no question of law and is
purely a matter within your discretion, as to whether
it is desired to sell the breeches in question on terms
agreeable to the Company."™ (Pros. Ex..15)

The first letter from The Brimley Corporation reguested that the
contract of that corporation of October 13, 1932, with the War Depart-
ment be modified so that the "take-out price™ on underwear be in-
creased from $0.145 each to $0.15 3/8 each, and that "a corresponding
average decrease be applied to the balance of ‘the raincoats™. The
reason advanced for this request was to facilitate the banking trans-
actions of the contractor and to "best serve the interests of the
Government in a quicker disposal of the property". Accusedt's

response to this recuest was as follows:

"As the arrangement of unit prices was a matter of
mitual agreement, largely for the purpose of accounting



(31)

and as the change requested would under market conditions
probably be of benefit to the United States and would

not change the total amount the Government would receive
under contract, there secems to be no doubt that it is
clearly within your discretion to grant the change
desired,.” (PrOS. Ex. 12)

The second letter of The Brimley Corporation requested reconsideration
of & former request for permission to substitute a surety bond "in a
suitable amount” for $25,000 in Govermment bonds then on deposit with
the Govemnment for the faithful performance of the contract of October
13, 1932, Accused's remarks on this request are in relevant part

as follows:

"Upon the theory of a 'bird in the hand' is worth
'two in the bush', the Government to be properly pro-
tected would have to have a surety bond double the sum
of the Liberty Bonds. I take it from the letter, that
you previously held that the change could not be made.
I do not understand that there is any such legal require-
nent, that the only legal requirement is that the Govern-
ment should be protected and that therefore in your
judgement the Government can be properly protected by
the substitution of a surety bond of double the value of
the Liberty Bonds, and that it is in your discretion to
do so." (PI‘OS. Ex. 13)

The third letter of The Brimley Corporation requested that its contract
with the War Department dated October 13, 1932, be modified so as to
postpone the completion of it for one year, and that the contractor
be permitted to sell certain soiled or demaged articles in the
domestic market. Accused's remarks were as follows:

"The Brimley Corporation in its letter of January 7, ¢
1933, id regard to Contract of October 13, 1932, W-626
Q.M. 13175, requests a modification of the contract so
as to permit them to sell locally in such a manner as in
no way will affect the domestic market. This is purely
a matter of discretion, in which you can decide in your
own way and in your own judgment as to the circumstences.



(32)

All these letters involve questions largely of
policy.

It must be realized thet the commercial value of
War goods of the United States are depreciating at &
rate which will soon reach the vanishing point. This
coupled with the economic conditions which are confront-
ing us, you would probably want to consider the question
whether the War Department will want to find 1tself
loaded up with a lot of goods of practically no com=
mercial value at some time in the near future. You only
have to look at the prices received for these goods
immediately after the war and the prices they are being
#0ld for on the market at this time to realize the rapid
depreciation, end this is a factor which you mey properly
take into consideration in dealing with the whole question.”
(Pros. Ex. 11)

The fourth letter of The Brimley Corporation contained a complaint
against the Quartermaster Department for chenging the markings on
certain bales of merchandise covered by the contract of October 13,
1932, end billing the contractor as per the chenged marking, this
in violation of Article IV of the contract. As to this complaint
accused advised as follows:

"In this letter the contractor asserts that the
Quartermaster Department ere not delivering the goods
according to the terms of the contract. The contract is
not before me, but the letter quotes whet is purported
to be Article IV of the contract, which indicates that
the contractor is to receive the goods 'as 1s, where is?,
etc., but that the Quartermaster Department have been
remarking bales and billing them in accordance with the
remarking. If that is a fact, it is, of course, not in
accordance with the terms of the contract, and it 1is
suggested that both the Quartermaster Department and the
contracting officer, Colonel W, R. Gibson, be asked
the question whether bales have been remsrked to show
contents as different from what they were marked at the
time the contract was made. The controversy hinges
entirely upon the question of fact, which fact I take
it is easily ascertainable:" (Pros. Ex. 10)
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It also appears that on January 25, 1933, lir. Payne held a
conference in his office at which Thomas Jefferson Ryan, attorney
for Joseph Silvemrman, Jr., was present and several officers in the
Quartermaster Corps. At this conference Mr, Payne reached a decision
on the matters referred to in the eight letters and directed an
officer in the Quartermaster Corps to draft the necessary letters
in accordeance with his decisions., In his decisions lr. Payne granted
some of the requests and denied others. If General DeWitt, The
Quartermaster General, was not the officer to whom kr. Payne gave the
eight letters, they were delivered to General DeWitt by the officer
who received them, because on January 27, 1933, General DeWitt turned
the eight letters and the attached memoranda of accused over to Major,
then Captain, E. H. Block, Quartermaster Corps. On February 2, 1933,
in accordance with the policy of The Quartermaster Generalts Office,
Major Block prepared answers to each of the eight letters denying
the requests, secured the approval of The Quartermaster General, and
took the letters to the office of The Assistant Secretary of War, where
they were signed by Mr. Payne and then mailed to the Breecot Company
and The Brimley Corporation. {(Block, R. 161-163,165-167; Payne, R. 144,
149; Ryan, R. 156,157; Pros. Exs. 8-15)

Later the eight lettgrs denying the reguests of the Breecot
Company and The Brimley Corporation were returned to The Assistant
Secretary of War by Mr. Ryan. Thereafter, on February 6, 1933, a
conference in regard to the matters covered in these letters was held
by Mr. Payne in his office, with the following present: Iir. Payne,
The Assistant Secretary of War, Colonel W. F. Jones, Quartermaster.
Corps, lajor E. H. Block, Quartermaster Corps, representatives of
The Quartermaster General, Mr. T. J. Ryan, and accused. At this
conference the eight requests of the Breecot Company eand The Brimley
Corporation were discussed, Accused played a very minor part at this
conference, at most answering about half a dozen legal questions.
During the conference Mr. Payne reached decisions as to each of the
requests and at the conclusion of the conference directed accused to
dictate letters to the Breecot Company and The Brimley Corporation
in accordance with his decisions, which were as follows:

(1) Partially approved the request of the Breecot Company
for a reduction of its deposit guaranteeing performance of the contract.
(See letter referred to supra as the first letter from that company.)
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(2) Apperently took no action at this time on the request of
the Breecot Company to use the par velue of its bonds on deposit with
the Government as a basis of payment. (See letter referred to supra
as the second letter from that compeny.) This matter was referred to
The Judge Advocate General's Office on February 9, 1933, where a
recomnendation was made against the granting of the request of the
Breecot Company.

(3) Refused to consider the two offers of the Breecot Company
to purchase additional surplus goods. (See the two letters referred
1o supra as the third and fourth letters from that company.)

(4) Granted the request of The Brimley Corporation as to changes
in "take-out price"™., (See letter referred to supra as the first letter
of that corporation,)

(5) Disapproved the request of The Brimley Corporation for a
substitution of a surety bond for its deposit of Government bonds,
(See letter referred to supra as the second letter from that corporation.)

(6) Partially granted the requests of The Brimley Corporation
for en extension of time of performance of the contract and permission
to sell certain articles in the domestic market. (Ses letter referred
to supra as the third letter from that corporation.)

(7) Refused to consider the complaint of The Brimley Corporation
in regard to the remarking, end billing as remarked, certain merchandise
held by the Quartermaster Corps for delivery to The Brimley Corporation.
(See letter referred to supra as the fourth letter from that corporation.)

Accused dictated letters to the eppropriaste company in the cases
where the decision of The Assistant Secretary of War was favorable,
which were immediately dispatched by speciel messenger to Mr. T, J.

Ryan at the Carlton Hotel. Apparently no letters were dictated or
dispatched covering the requests unfavorably considered by The Assistant
Secretary of Wer. In this connection Mr. Payne testified that he took
"full responsibility for eny contract or renewal of contract with Mr.
Silvermesn or anybody else during my term of office"™. (Payme, R. 145,146,
149-152; Block, R. 163,164,167-171; Rice, R. 173,174; Lenigan, R. 177-'
18); Pros. Exs. 8-15)
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Copies of the various letters dispatched to Mr. Ryan apparently
were sent to The Quartermaster General's 0ffice because on February
13, 1933, The Quartermaster General addressed a memorandum to The
Assistant Secretary of War expressing the following view: "It is the
opinion of this office that these changes cannot legally be made in
the manner that has been followed, but that supplemental contracts
st be entered into before they can be carried out"™. The memorandum
of The Quartermaster General was referred to The Judge Advocate
General* on February 13, 1933, and on February 16, 1933, the latter
expressed the following opinion with respect to the requests contained
in the letters from the Breecot Compeny and The Brimley Corporation
referred to supra as the first letter from the Breecot Company and the
third letter from The Brimley Corporation, respectively: "Except to
the extent stated in paragraph 10 above, I am of the opinion that, in
the ebsence of some benefit to the Government not disclosed by the
attached papers, or of some new and valuable consideration, no legal
authority exists for the modification of these contracts in the manner
indicated"”, In paragraph 10, referred to in the above quoted opinion,
The Judge Advocate Genersl expressed the view that the contract of
The Brimley Corporation might be legally modified in regard to the
sales of surplus property in the domestic market, es this was a
question of policy which could be properly determined by the Secretary
of War, (Pros. Ex. 16) The Breecot contract of MNerch 2, 1929, as
amended, and the Brimley contract of October 13, 1932, as amended,
were completely performed on April 1, 1934y and March 6, 1934, respec-
tively (Block, R. 171,172,176).

On April 6, 1933, the Honorable Harry H. Woodring assumed the
office of The Assistant Secretary of VWar, which office he still
retained at the time of the trial. During 1933 and January and February
of 1934, accused was "the legal representative of the Office of The
Judge Advocate General in business relations with the Assistant
Secretary of War". Mr. Woodring elso discussed matters of policy with
accused when such matters were pertinent to the transaction under
discussion., Joseph Silverman, Jr., had numerous transactions pending
in the office of The Assistant Secretary of wWaer from the date Mr.
Woodring took office, April 6, 1933, until he was barred from trans-
ecting business with that office by lMr. Woodring in February, 1934.
Thereafter, until approximately July of 1934, Lr. Silverman, through
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his attorneys, Palmer, Stellwagon and Scott, addressed his represen-
tations to the Secretary of iar. (Woodrirg, R. 86-88,94-96,110,122,
123,126; Grimes, R. 130-137) Mr. Woodring frequently consulted with
accused in regard to matters pertaining to Joseph Silverman, Jr.,

and in such ceses relied upon the advice given him by accused. lr.
Woodring, howevsr, did not comsult with accused with respect to all
matters presented by Mr, Silvermen and et times consulted accused in
regard to matters in which Mr, Silverman was not involved at all.
(Woodring, R. 88,95,110-112) Also attorneys for Mr. Silverman had
many conferences with Mr. Woodring when accused wes not present and
at some of these conferences the matters discussed wers never dise

. cussed by the attorneys with accused (Mullen, R. 257-259; O'Nell,

Re 240,241,247,248,253,254). DBetween Nay 3, 1933, end July 14, 1933,
both dates inclusive, accused visited the office of The Assistant
Secretary of War eight times, and on July 5, 1933, was consulted once
by telephone, 1lir. Woodring was abroad during the pericd July 14 to
October 12, 1933, Between October 12, 1933, and February 12, 1934,
both dates inclusive, accused visited the office of Mr. Woodring
twenty-six times, Between April 12, 1933, and February 3, 1934, both
dates inclusive, Joseph Silverman, Jr., visited the office of The
Assistant Secretary of War twenty-three times. Only three of the
visits of Mr. Silverman occurred on dates when accused also visited
that office, and then at different hours. (Buckingham, R. 185-188;
Pros. Exs. 25,26)

The contract of October 13, 1933, between The Brimley Corporation
and the United States, covered the sale of various surplus property
of the ¥ar Department end required thet the property be accepted and
paid for by the contractor by a certain date., It also contained a
provision whereby the contractor was required to dispose of the
surplus property abrosd. (Pros. Ex. 21) Soon after Mr. Woodring
took office as The Assistant Secretary of War, The Brimley Corporation
requested an extension of time in its performance of this contract,
which was denied by Mr. Woodring as his predecessor in office, Mr.
Payne, had already gresnted the corporation one extension of time
(Woodring, R. 89,113). At sbout the same time The Brimley Corporation
also submitted a request that its contract of October 13, 1933, be
modified to permit it to sell the surplus property in the domestic
market as, due to the rise of nationalism and increased tariff rates
abroad, that market was no longer open to it. Mr. Woodring considered
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this matter for approximately two months and eventually reached the
decision to grant The Brimley Corporation permission to sell the
surplus property in the domestic market for one year. In reaching

this decision Mr. Woodring considered the lenient policy of the

Federal Government toward debtors, the demand in the domestic market
for cheep goods, the fact that he had recently refused this corporation
an extension of time and had forced it to make a very large payment,
and the fact that Mr, Peyne, his predecessor in office, had established
& precedent for such action, This decision was set forth formally in

a supplemental egreement with The Brimley Corporation dated July 10,
1933. (Woodring, R. 90,112-114; Pros. Ex. 3)

In the discussion which preceded the formal execution of this
supplemental egreement, Lir. Woodring consulted accused many times with
respect to its legal phases, Accused also drew up & tentative draft
of a part of this agreement under the following circumstences: In
June and July of 1933 The Brimley Corporation was represented in
Vlashington by Ralph T. 0'Neil and Robert Jackson, attorneys. These
two gentlemen also at this time represented the Newbury lanufacturing
Company, Inc., of Boston, Massachusetts. At this time }r. Silverman
did not have an interest in the Newbury lanufacturing Company but it
had a contract with the War Department end wes endeavoring to heve its
contract modified so that it might also make sales of surplus property
in the domestic market. On & date early in July, probably July 5, Iir.
O'Neil and Nr. Jackson had a conference with Mr. woodring in regard
to the modification of these two contracts end were desirous of
drawing up the legal papers at that time, &s Mr. Woodring had agreed
to the proposed modifications. An unsuccessful effort was made to
locate the Acting Judge Advocate General, Colonel Rucker, and, at the
suggestion of Mrs. Buckingham, Mr. Woodring's secretary, accused was
sought and eventually located at his residence as he was on leave at
the time. At the suggestion of the attorneys, and with the approval
of Mr. woodring, an arrangement was made over the telephone for
accused to draw a rough draft at his residence. Mr. O'Neil and Mr.
Jackson then left the office of The Assistant Secretary of War and
proceeded to the residence of the accused, where accused drew up in
longhand a‘provision, applicable to both the Brimley contract and the
Newbury contract, permitting domestic sales of surplus property.
During the drafting of the document accused stated that in his opinion
the modifications could be legally accomplished. On the following
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day accused submitted the rough draft to Mr. Woodring, who referred
it to The Judge Advocate General's Office, where the supplemental
agreement with The Brimley Corporation was entirely rewritten. At
the trial Mr. vwoodring stated that he took full responsibility for
this supplemental agresment with The Brimley Corporation, and
considered it to have been for the best interests of the Government,
and that he had not been unduly influenced in this transaction by
accused, (Woodring, R. 91,92,95,114,115,120,121; O'Neil, R. 240-246;
Jackson, R. 260-263)

For several months prior to December 1933, the Breecot Compeny,
Inc., represented by lir., Silverman and Mr. O'Neil, was negotiating
with Mr. VWoodring in regard to the repurchase by the War Department
of certain underwear which theretofore hed been sold as surplus
property by the ‘dar Department to the Breecot Company, and the purchase
by that company of certain other property of the Var Department believed
to be surplus. At this time the CCC was in need of underwear and the
repurchase of the underwear from the Breecot Compeny wes vigorously
urged by L. Fechner and several members of Congress. The Government
was at thLat time paying eighty cents to a dollar per garment for under-
wear and the price desired per garment by the Breecot Company was con-
siderably less. The main controversy, which prolonged negotiations
for weeks, concerned the price to be paid to the Breecot Company for
this underwear. The company contended that the price per garment
should be the originsl price plus interest, storage and carrying
charges, while Mr. Woodring contended that the price should be the
original price placed upon the underwear at the time it was sold by
the War Department to the Breecot Company. The former price was thirty
cents per garment and the latter price was either 12,5 cents or 15.75
cents per germent, both of these prices being mentioned in the record.
Eventually, however, the price of 15 3/8 cents per germent was agreed
upon. (Woodring, XK. 92,93,115-117; O'Neil, R. 247-249; Fechner, R. 282;
Pros. Ix. 4)

The other controversy, which eventually terminated the negotiationms,
concerned the property which the Breecot Company desired to purchase
of the vwar Department. At some time during the fall of 1933, lir.
Woodring was given by the War Council a list of property which he under-
stood had been declared surplus by the General Staff. This list was
submitted to Mr. Silverman, who selected from it the property which he
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wished to purchase. A contract was eventually drawn up containing
provisions covering the purchase by the War Department of the under-
wear from the Breecot Company and the purchase by the Breecot Company
from the War Department of certain of the property believed to be
surplus, The prices set forth in this contract for the so-called
surplus property were tentative as they were subject to approval by
The Quartermastsr General., The contract was executed by Mr. Woodring
for the War Department end Xr. Silverman for the Breecot Company on
December 12, 1933, and then referred to the General Staff, Thereafter,
considerable discussion took place between Mr. Woodring and the
General Staff as to whether the so-called surplus property was in fact
surplus., ZEventually the General Staff decided that this property was
not surplus, but excess, and on December 28, 1933, the Chief of Staff
returned the contract of December 12, 1933, to Mr. Woodring and
advised him of the decision reached. Mr. Woodring then tore his
signature from the contract and advised the Breecot Company of the
decision of the General Staff. Yor possibly two weeks after December
28, 1933, lxr. Silverman continued to make representations to Mr. Woodring
in regard to this contract. Thereafter, A, Mitchell Palmer, as attornsy
for MNr, Silverman, made representations to the War Department until
June or July of 1934. (Woodring, R. 93,94,116,117,118,126; Grimes,

R. 130-136; O'Neil, R, 250,251,252,255,256; Pros, Ex. 4; Def. Ex. 2)

The preliminary negotiations in regerd to the so-called contract
of December 12, 1933, were between Mr. Woodring, Mr. Silverman and
Mr. O'Neil. After an agreement had been reached, Mr. Woodring dis-
cussed the result of these negotiations with accused and directed
him to prepare the contract. (Woodring, R. 93,94,115,120; O'Neil,
R. 242-243,247-249; Jackson, R. 263) Accused in conjunction with. .
Mr. O'Neil prepared numerous drafts of the contract, and, due to the
changes made by Lir. Woodring, it took approximately three weeks to
put the contract in final form. During the time Lir. 0'Neil and
accused were working together on the drafts, accused displayed "en
indifferent friendly" ettitude toward the interests of ir. Silverman.
On December 12, 1933, the contract was signed by lir. Silverman in the
presence of accused, who also signed as a witness. Accused epparently
took no part in the negotiations with the General Staff which followed
the execution of the contract on December 12, 1933, and after December
28, 1933, was not consulted further on this contract by iar. Woodring.
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(Woodring, o. 111,119-121; O'Neil, R. 250-253,256) Ir. Woodring’
accepted full responsibility for this contract and denied that
accused had ettempted to influence him (Woodring, R. 121).

On Jeanuary 5, 1934, accused dictated a memorandum to his
stenographer in regard to the contract of December 12, 1933. This
memorandum, obviously written tor the signature of The Assistant
Secretary of war, was not addressed to anyone but it contained a
summary of the circumstances which had caused kr. Woodring to act
favorably upou the proposal of the Breecot Compeny and criticized
The Quartermaster General and the Genersl Staff for haing blocked
the contract. The concluding paragraphs of this memorandum are as
follows:

"As a matter of fact 338,000 pair of breeches, wool,
were declared surplus oh larch 21, 1933, as per 1lst In-
dorsement of the AG of that date, However, under date
of April 10, 1933, the Secretary of uar decided to with-
draw different and other materiels of a nature suitable
for use by CUivilien Conservation Corps from surpluse---- ’
which had not been obligated under sales contract as to the
item of woolen breeches, and cotton coats and cotton breeches.
The above quoted letter of Mr. F intimetes that these items
are not needed for these purposes but that woolen underwear
is, As of March 3, 1933, the then Assistant Secretary of
War, Honorable F. H. Payne, offered to sell }Mr., Silverman
529,069 unused cotton coats at 73¢ each and 179,800 unused
cotton breeches at 10¢ each, which were at that time surplus
and which as above noted are not now needed by the Civilian
Conservation Corps. This is confirmed by letter from Mr.
Payne under date of November 21, 1933, I am advised that
the cotton coats and the cotton breeches were still carried
as surplus on the date I negotiated & contract and it was
not until after I had advised the Chief of Staff of my
desire to sell these materiels that they were removed
from the surplus list - that is to sey, some time between
December 15 and 20, 1S533.

In these times of economic distress it requires no
argument to justify purchase of materials at a saving
of $750,000. in order to hold in storage masterials which
are now 17 years o0ld and meny of them obsolete end which
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will probably be entirely worthless in the course of
another few years; and with respect to saddles, it seems
obvious in view of our motorization plans that the
number held for war purposes and current needs is
entirely out of tune with the times.

If, for purposes of argument, the thouzht be sug-
gested that the price at which the materials are sug-
gested to be sold, are out of tune with their original
cost, and thet the price at which the materials are to
be so0ld will be somewhere between 5 or 10% of their
original cost, the answer is of course that in the first
plece a large portion of materials are horse equipment
or things relating to horse equipment, and if one
realizes that as a military proposition horses are
rapidly becoming dbsolete and motorizing is largely a
matter of appropriations, and in the second place these
materiaels are probably all over 17 years' old and in e
short time will have practically no valus at all. The
price on the first three items of clothing were suggested
by the Quartermaster Genersl as a sales price a year or
more ego."

Mr. Woodring deried having directed sccused to write this memorandum
or of having seen it before it was presented to him in court. The
stenographer had no recollection of the memorandum other then it had
been dictated to her by accused and that she had transcribed her notes
and given the transcript to him. (McKinnay, R. 99-106; loodring,

R. 108-110; Pros. Ex. 5)

On or about February 14, 1934, a special messenger delivered to
the office of the Secretary of War a letter addressed to the Secretary
of War from Palmer, Stellwagon and Scott, attorneys for Joseph
Silverman, Jr., inclosing a letter from Mr. Silverman to the Secretary
of ifar. The letter of the attorneys referred to the fact that Nr,
Silverman had been barred from doing business with the 0ffice of The
Assistant Secretary of iar and requested careful consideration of the
inclosed letter of Mr. Silverman. The letter of Mr. Silverman con-
cerned further efforts on his part to sell to the War Department the
underwear which had been the subjeet of the contract of December 12,

.
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1933, and which had falled due to the opposition of the General
Staff. (Grimes, R. 130-137)

At sbout 4:00 p.m, on January 19, 1934, accused received at
his office a telegram informing him that his son, Bruce, was
desperately ill in Celifornia. After reading the telegram accused
departed immediately for the office of the Chief of Staff., Immediately
after accused had departed, his chief clerk, Miss Fussell, telephoned
the railroad station and ascerteined the schedule of trains to San
Francisco and the price of railroad and Pullmasn tickets, as in the past
she had in most instances either secured the tickets for him or made
arrangements for them, whether the travel was official or personal,
Accused wes not in the hebit of purchasing the tickets himself. Miss
Fussell saw accused that evening end et the train on his departure for
California, but she was not asked at the trial as to what transpired
then as to the tickets., (Fussell, R. 270-273,277,288)

Accused arrived at the office of the Chief of Staff at about
5:00 p.m. and shortly thereafter hed an interview with the Chief of
Staff. On leaving that office accused remerked that General MacArthur
had granted him leave of absence in order to visit his sick son in
California. Subsequently accused applied for and was granted a leave
of ebsence from Januaery 22 to February 6, 1934. He submitted a
California address while on leave, (Butcher, R, 281,286,287; Pros.
Exs. 2,34-37, inecl.)

On January 20, 1934, Joseph Silverman, Jr., personally placed
an order with the Mayflower Hotel of ‘jashington, D. C., for two round-
trip railroad tickets from Washington, D. C., to Sen Francisco, Cali-
fornia, and two Pullman tickets from ¥Weshington, D. C., to San
Francisco, Celifornia, On this same date Ifr. Silverran paid the
Mayflower Hotel $370.70, $368.70 for the transportation and $2.00
as a service charge. These tickets in some way not definitely dis-
closed by the evidence were delivered to or picked up by accused be-
tween January 20 end 22, 1934, probably on January 20, as liss Fussell
testified she saw accused and his wife depart on a train for California
at about 4:00 p.m. on that date. The tickets in question were used by
accused and his wife on their trip to and from California. (Chamberlain,
R. 190-196; Eldred, R. 197-200; Stipulation, R. 201; Fussell, R. 272,
273; Munson, R. 291-293; Pros. Exs. 27-37, incl.)" While accused and
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his wife were en route to California and while in San Francisco
several letters and telegrams were exchanged between them and liiss
Fussell with respect to the health of Bruce lLicMullen and other
matters, liss Fussell addressing her correspondence to accused care
of the lLetterman General Hospital, San Francisco, California (Fussell,
R. 273-277).

In March, 1933, accused and his wife attended a dinner varty
given at the Carlton Hotel, wWashington, D. C., by Joseph Silvermen,
Jr., and upon another occasion, about the same time, lT. Silverman
was & guest in the apartment of accused (Ryan, R. 157-159). In the
fall of 1933 accused entertained Mr. Robert Jackson, who had been and
who probably was at that time an attorney for Mr. Silverman, at &
cocktail party, at which the Chief of Staff, General Douglas LacArthur,
was also a guest (Jackson, R. £60-264). There is no evidence, however,
that accused ever conducted any business in persom, by telephone, or
through correspondence with Mr. Silverman from his office in the
Office of the Judge Advocate General (Fussell, R. 278,279).

The only direct testimony in the record as to whether accused
reimbursed }r. Silverman for the price of the tickets was elicited
by the defense on the cross-examination of Lieutenant Colonel F¥. G.
lJunson, J.A.G.D., a prosecution witness, The pertinent parts of
Colonel Xunson's testimony is as follows:

Direct examination

"Q. In this second conversation, did Colonel
lichullen discuss in your presence and within your
hearing a trip he had made to San Franclsco?

A. Yes.

Q. Did he tell you on or about what date he had
gone there?

A. I do not think that the date was mentioned.

Q. Did he tell you the reason he went?

A. Yes; he did.

Q. Whst was the reason, as he told you. for
going to San Francisco?

A. On account of the sudden illness of his son.

Q. Who was 111 where?

A, In San Francisco, in a hospital, as I recall.
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Q. In that conversation did Colorel liclMullen
state in your presence and within your hearing from
whem he had obteined his transportation, including two
round trip tickets from Washington, D. C., t0 San Fran-
cisco, California?

A. Colonel kcMullen stated, as I recall, that Lr.
Joseph Silverman, Jr., had volunteered to obtain the
tickets for him when he, Colonel iichullen, had informed
Silvermen that he was in a hurry to get away from Wash-
ington on account of the serious illness of his son.

As I recall that conversation was stated to have taken
place over the telephone, and Mr. Silverman had stated,
in order to help Colonel licMullen get away, he would be
glad to do enything that he could and he had suggested
the purchase of the tickets at some place whers Colonel
McMullen could pick them up. He suggested the purchase
of the tickets and the leaving of them at some place
where Colonel McMullen could pick them up, which offer
Colonel McMullen accepted and stated that at some place
he would later pick up those tickets. As I recall, he
was not clear, or if he was clear and stated it clearly
I did not cetch it, as to the plece he picked up the
tickets.

Qs But he said that he, Colonel McMullen, picked
up the tickets.

A. Yes."™ (R. 291-292)

Cross~-examination

"Q. And while there Colonel licMullen told you that
he had to go to California because of the sudden illness
of his son?

A. As I recall he answered questions that Mr.
Townsend asked him and that was his enswer to ome question.

Q. Further he stated in connsction with the telephone
conversation from Mr. Silverman that Silverman had repre-
sented himself as to be willing to do what he could do
to aid Colonel hicMullen get away to see his sick son%

A. Yes,

Qe Do you recall who made the suggestion that
he buy the tickets?
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A. As I recall it, Mr, Silvermen suggested to
.Colonel McMullen that he, Silverman, buy the tickets
and leave them at a convenient place 80 that Colonel
McMullen could pick them up.

Q. Did Colonel McMullen in that same conversation
state in what manner the tickets were paid for, if they
were paid for?

A. Colonel McMullen stated, as I recall, that the
tickets were paid for by the purchase price being
applied on an automobile that he, Colonel McMullen, had
s0ld to Mr. Silverman.™ (R. 293)

Accused elected to remain silent.

4. The only important question which suggests itself to the
Board of Review with respect to the legal sufficiency of the proof
of Specifications 3 and 4 is whether the allegation included in
each of the specifications that accused accepted end used the tickets
"es a gift from the said Joseph Silverman, Jr." was proved beyond a
reasonable doubt.

The evidence in the record which may be regarded as tending to
establish that the tickets were accepted as a gift by accused is as
follows: For a number of years accused advised The Assistant Secretary
of War (Mr. Payne and later Mr. Woodring) on legal matters pertaining
to contracts in which Mr. Silverman was vitally interested., In most
instances the legal advice given by accused was erroneous. This fact
in itself is significant in view of the service and experience of
accused. However, its significance is further emphasized by the
consistency of this legal advice; mostly it was favorable to Mr.
Silverman, at times it was noncommittal, but it was never unfavorable.,
Such consistency on the part of a lawyer in assiduously avoiding
passing adversely upon legsl matters pertaining to one individual,
when many of them were obviously contrary to law and the best
interests of the Government, is contrary to the rules of human
conduct develcped as the result of experience - unless self-interest
dictated the consistency. Nor can lack of knowledge or faulty judgment
account for this consistency, as it is to be observed no faulty judg=-
ment or lack of knowledge ever inured to the benefit of the Govern-
ment. That accused was favorably inclined toward the interests of
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Mr. Silverman is also very clearly evidenced by the memorandum he
wrote on January 5, 1934, unsolicited by Mr. Woodring (partially
quoted supra). It also eppears that accused was on social terms
with Mr. Silverman end Mr. Silvermsn's attorneys. The conclusion
is inescapable that on January 20, 1934, lr. Silverman was obligated
to accused for many past favors. And in view of their friendly
relations it may be conceded thet Mr, Silvermen was aware of his
obligation,
1

It 13 now necessery to consider the evidence concerning the
events occurring on or about January 20, 1934. Prior to that time
accused elmost invariably relied upon Miss Fussell to secure trans-
portation for him, whether the contemplated travel was official or
otherwise, In this instance, Miss Fussell, apparently of her own
volition, telephoned to secure the necessary information as to trains
and tickets, and no doubt went out to the residence of accused that
evening to impert that information to him. Miss Fussell was not
asked why she did not secure the tickets in this instence or as to
any conversation she may have had with accused concerning the tickets.
All that eppears in the record is that accused accepted and used the
tickets obtained by Mr. Silverman at the Mayflower Hotel. The
prosecution offered no evidence as to whether accused paid Mr.
Silverman for the ticketa. No presumption may dbe indulged from the
mere fact of the transfer of the tickets, that they were intended
as a gift. Whether they were & gift depends upon all the facts and
circumstances surrounding the trensaction. See Roberts v. Moore,
181 X, W, 678, 679, end State of Ohio v. Henke (Ohio}, 12 N, W. 477,
478,

The prosgcution epparently relied upon the theory that the
evidence above summarized established a prima facie case which, in
default of an adequate explenation by accused, was sufficient to
warrant conviction. This theory is well established in lew in
connection with larceny, embezzlement, burglary and kindred offenses
where the recent unexplained possession of the fruits of a crime by
an accused 1s deemed sufficient to warrant his conviction thereof.
It is to be observed, however, in connection with these cases that
the corpus delicti must first be proved beyond a reasonable doubt.
Applying that rule to the instant case, it is necessary that the
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proof show beyond a reasoneble doubt that the tickets were trens-
ferred as a gift before any inference unfavorable to accused could
arise out of his failure to offer any asdequate explanation. M.C.M.,
prar. 41 ¢, p. 31; CM 203511, wedmore; McClain on Criminal Law, vol. 1,
sec, 616-618; United States v. Gooding, 12 Wheat. 460, 471; Prettyman
v. United States, 180 Fed. 30, 4<-43; Chaffee & Co. V. United States,
18 Wall, 516, 545-546, It therefore appears that the failure of
accused to offer an adequate explanation cannot be considered as proof
tending to establish the allegations that the tickets were the subject
of a gift to him by Mr. Silverman. Under these circumstances and in
view of the further fact that Mr. Silvermen was also .available to the
prosecution, no inference can arise against accused for his failure to
call Nr, Silverman as a witness on the point whether the tickets were
a gift., In this connection see Wharton's Criminel Evidence, 1llth ed.,
vol. 1, sec. 112; 16 C.J., sec. 1023; United States v. Carter, 217

U. S. 286, 315-317. Nor may any presumption against the prosecution
be indulged in for its failure to call Mr. Silverman &s a witness in
view of the fact that it is obvious from the nature of the charges
against accused that he would be hostile to the prosecution and could
claim his privilege against selfe-incrimination &s he was an accomplice
in the offense alleged in Specification 2. 22 C.J., sec. 56, p. 120;
Wigmore on ividence, 24 ed., vol., 1, sec. 287, and cases cited;
wWharton's Criminal Evidence, l1llth ed., sec. 738; Egsn v. United States,
287 F. 958, 965,

The defense showed that Mr. Payne and Mr. Woodring (The Assistant
Secretaries of #ar concermed) took full responsibility for all of the
War Department contracts made with Mr, Silverman during their respective
terms of office, and that neither of them considered that accused had
exerted eny undue influence in behalf of Mr,., Silverman. In regerd to
the ticket transaction, it was shown that accused left suddenly for
California on the receipt of a telegram informing him of the serious
illness of his son, Bruce. As to the allegation that the tickets
were a gift, accused relied principally upon the presumption of
innocence and a self-serving statement made by him to Lieutenant
Colonel F. G, Mumson, J.A.G.D., to the effect that the tickets had
been paid for by him "by the purchase price being applied on an auto-
mobile that he, Colonel Mchullen, had sold to Mr. Silverman". This
 self-serving statement eppears in the record as having been elicited
from Lieutenant Colonel Munson, a prosecution witness, on cross=-
examination by the defense, The right of the defense to adduce this
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testimony under the circumstances is unquestioned. There remains,
however, the Question as to what credit should be given to it.

The court apparently disregarded it entirely. While the determination
of the court is persuassive, it is not binding upon the Board of Review.
The weight of euthority on this question appears to be that such
testimony may be rejected if it appears to be inconsistent, improbable,
or rebutted by other circumstences in evidence. 22 C.J., sec, 499,

and numerous cases there cited; Wharton's Criminal Lvidence, 1llth ed.,
secs. 506, 510, 606, 644; United States v. Williams, 103 F. 938. It
does not' appear that this statement is directly inconsistent with the
proof offered by the prosecution, or that it is, in itself, so im-
probable as to challenge belief, or that it was rebutted at all by

the prosecution. Under these circumstances the Board of Review is
impelled to the conclusion that it cannot be rejected in its entirety.
However, since it was wholly uncorroborated end it was within the
power of accused to have corroborated it by documentary proof or by
calling iir. Silverman as a witness, the most that can be said is that
it reises a doubt as to whether the tickets were a gift. In this
connection see United States v. Schendler, 10 Fed. 547, 549-552,

As to what evidence is sufficient to convict, the Menuel for
Courts-lartial, 1928, paragrasph 78 &, provides:

"Reasonable Doubt,.--In order to convict of an of-
fense the court must be satisfied, beyond a reasonable
doubt, that the accused 1s guilty thereof. By 'reasonable
doubt' is intended not fanciful or ingenious doubt or
conjecture but substantial, honest, conscientious doubt
suggested by the material evidence, or lack of it, in the
case, It is an honest, substantial misgiving, generated
by insufficiency of proof. It is not & captious doubt,
nor a doubt suggested by the ingenuity of counsel or
court gnd unwarranted by the testimony; nor a doubt born
of a merciful inclination to permit the defendant to es-
cape conviction; nor a doubt prompted by sympathy for him
or those connected with him. The meaning of the rTule is
that the proof must be such as to exclude not every
hypothesis or possibility of innocence but any fair and
rational hypothesis except that of guilt; what is required
being not an absolute or mathematical but a moral certeinty.

24



A court-martial which acquits because, upon the evi-
dence, the accused may possibly be ianocent fells as
far short of sppreciating the proper amount of proof
required in & c¢riminal trial as does a court which
convicts on a mere probability that the accused is
guilty. "

In criminal cases the federal courts have also followed the rule
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that ecircumstantial evidence is insufficient to warrant a conviction
unless it is such as to exclude every reasonable hypothesis but that

of guilt of the offense charged and cannot be reconciled with the
theory of innocence. Verunon v. United States, 146 Fed, 121, 123;
Union Pacific Coal Co. v. United States, 173 Fed. 738, 740.

The Board of Review has given most careful consideration to the

evidence for the prosecution, but, in the light of the foregoing,
is impelled to the conclusion that the svidence does not establish

beyond a reasonable doubt that the accused accepted the tickets as a

gift from Mr. Silverman,

5. After his arraignment and before the introduction of any
evidence, accused interposed certain speciel pleas and motionms,
which in so far as they relate to Specifications 3 and 4, of which
accused was convicted, may be briefly stated as follows:

a. "Motion to strike out"™ on the grounds that (1) no offense

was alleged &nd no wrongful intent charged, (2) there was duplication

and multiplication of specifications since substantially the same
offense was alleged in Specification 1, and (3) the offense was
alleged in its most serious aspect in Specificetion 2 (Def. Ex. A;
R. 18-50).

b, "Plea in bar of the statute of limitations™, including
a motion that the court rule that no evidence relating to events
which occurred prior to January 9, 1934, be admitted (Def. Ex. B;
R. 50~56,87).

&. "Plea in bar of immnity under Section 859, Revised
Statutes and the Fifth Amendment to the Constitution" (Def. Ex. C;
R. 58-84).
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These were argued at length at the trial after accused had submitted
them in writing accompanied by memorande in support of his contentions,
Mr, William E. lLeshy, individusl counsel, also referred to some of
these nleas and motions in his brief submitted to, end in his argu-
ment before, the Board of Review. All of these special pleas and
motions were denied by the court and properly s0. In view of the
conelusion heretofore reached by the Board of Review in this opinion,
no useful purpose would be served by a detailed discussion of them.
Neither would any useful purpose be served by discussing the various
rulings of the court adverse to the accused revealed in the record
of triel and argued, and referred to in the brief filed with the
Board of Review, by individuel counsel for accused.

6. At the time of the trial mccused was 61 8/12 years of sge.
His service as shown by the Army Register is as follows:

"™aj. of Inf. N.A. 5 Aug. 17; accepted 23 Aug. 17; hon.
dis. 30 Sept. 19.-~-Pvt. corp. sgt. and 1 sgt. Tr. H

6 Cav. 11 Apr. 96 to 3 May 01; 2 1%t. of Inf. 2 Feb, 01;
accepted 4 May 01; trfd. to Cav. 22 May Ol (to remk

from 2 Feb. 01); retired 20 Sept. 06; active duty 28 Mar.
16 to 19 July 16; (Reqtored to active list; act Mar. 4,
15) 1 1t. of Cav, 3 June 16 (to rank from 21 Sept. 08);
accepted 20 July 16; capt. 1 July 16; maj. 1 July 20;
trfd. to J.A.G.D. 18 Aug. 21; 1lt. col. 17 June 21; col.
1 Nov. 32.,"

7. The court was legally comnstituted. For the reasons stated,
the Board of Review is of the opinion that the record of trial is
legally insufficient to support the findings of guilty end the
sentence.

o Lo |
\$lﬂija(itﬁj~{\‘ou4,; » Judge Advocate.

1l J
! 2

, Judge Advocate,

, Judge Advocate,

To The Judge Advocate General.


http:referred.to

WAR DEPARTMENT
In the Office of The Judge Advocate General
Washington, D.C.

Board of Review

CM 204673

UNITED STATES

Private 1
R, IEM (6
quarters

Cavalry (Mecz).

1.
examined

2.
cation:

APR 1 77 1950

FLFTH CORPS AREA

Ve Triel by G.C.M., convened at
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Barracks.

HOLDING by the BOARD OF REVIEW
HALL, TURNBULL and SMITH, L.M., Judge Advocates.

The record of trial of the soldier named above has been
by the Board of Review.

The accused was tried upon the following charge and specifi-

CHARGE: Violation of the 94th Article of War.

Spec

ification: In that Private First Class Robert R.
Ihm, Headquarters Troop, First Cavalry (Mechanized),
did, at Fort Knox, Kentucky, on or about Jenuary 22,
1936, feloniously tske, steal, and carry away
1000 Cartridges ball, cal. .45 }/11, value $18.17;
1000 Cartridges ball, Cal. .22 L.R., value $3.71;

1l quert paint and varnish remover, value .28 cents;

1 pint varnish, value .14 cents; 10 forks, table,
S.P., value $2.00; 9 knives, table, S.S., value
$3.15; 9 spoons, tea, S.P., value .99 cents; 1 spoon,
table, velue .21 cents; 1 dish, vegeteble, value

.30 cents; 1 bowl, value .11 cents; total value
$29.06, property of the United States, furnished

and intended for the military service thereof.
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nine (9) months, Disciplinary
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Accused pleaded not guilty to the charge and specification and was
found guilty thereof. No evidence of previous convictions wes intro-
duced. He was sentenced to dishonoreble discharge, forfeiture of all
pay and esllowances due or to become due, and confinement at hard labor
for nine months. The reviewing authority epproved the sentence,
designated the Atlantic Branch, United States Disciplinary Berracks,
Governors Islend, New York, as the place of confinement, and forwarded
the record under the provisions of Article of War 503,

3. The evidence for the prosecution may be summerized as follows:

Accused was honorably discharged from the Headquarters Troop,
1st Cavalry (Mecz), October 11, 1934, reenlisted the following day in
an orgenization not identified in the record, and was serving as a
privaete in the Headquarters Troop named above on the date of his trial
(R. 8,31). During the "last year range season" (presumasbly in 1935),
accused had driven the truck which hauled emmunition to the target renge
and for two months prior to Januvary 22, 1936, he had performed the
"ordinary duties of a driver", presumebly in both instences for the
Headquarters Troop. Also during the period May 1, 1935, to January 20,
1936, accused had performed duty as "KP" in the Headquarters Troop
mess, (R. 13-14,25)

On or sbout January 22, 1936, shortages in dining room and kitchen
ware and ammunition cam® to the attention of Ceptain C. A. Thorp, Cavalry,
who at that time was teking over the command of the Headquarters Troop.
The shortages in the former articles included shortages in "Quartermaster"
knives, forks, spoons and dishkes, all of which had been issued for use
in the troop mess and exceeded in value those alleged to have been
stolen by accused. These shortages hed occurred between iy 1935 and
January 20, 1936, "not only lately but over a period of months"., The
shortages in ammunition consisted of a shortage of at least 1500 or
2000 rounds of .45 caliber ammunition, &and an unspecificd amount of
«22 caliber ammunitior. The shortege in the .45 caliber ammunition had
been discovered after the 1934 pistol target prectice season, "two and
a half or two years ego™. At that time this shortage had been reported
to the then troop commander who instituted an unsuccessful search for
i1t. Other shortages which came to the attention of the troop commander
in January 1936 included & shortege in varnish, tools, "and many other
things of that nature"., At the trial the supply sergeant testified that
all of the articles found in the quarters of accused "are similer to

-
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the items that had been lost in the troop". (R. 8,14-16,19,22-26)

On Januery 22, 1936, the troop commander, having reason to believe
that some of the missing articles might be found in the quarters of
accused who resided on Middle Street in West Point, Kentucky, made
application to the proper civilian authorities for a search warrant,
which was issued to him, Thereafter the troop commander, accompanied
by the town marshal and several members of the military establishment,
proceeded to the quarters of accused and searched them. (R+ 8-9,15,20;
kxs. A4,B,C) The search revealed the following property: 1000 rounds
of .45 caliber emmunition, lot No. 473, 1000 rounds of .22 caliber
ammunition, 950 rounds lot No. 86 end 50 rounds lot No. 130, 9 knives
marked "U.S. Q.M.C.", 10 forks marked "Q.M.C."™, 9 teaspoons marked
"Q.i.Ce®, 1 spoon marked "Medical Lepartment U.S.A.", several dishes,
one of which was a vegetable bowl marked "Quartermester Corps", 1 quart
of paint and varnish remover, and one pint of varnish. Liost of the
"silverware" was found on the kitchen table, while the other articles
were found partially conceasled in en unlocked cupboard. (R. 9-12,16-17)

All of the above described property was introduced in evidence at
the trial. The knives, forks, spoons and dishes were identified as
being exactly similar to like articles in use in the troop {(R. 10-11,
19-20); the varnish remover and varnish as being similar to like
articles issued to troops by the Ordnance Department (R. 11,20). The
.45 caliber ammunition was identified as being lot No. 473, Frankfort
Arsenal, and similar to that issued to the Headquarters Troop in
September of 1934 (R. 10,16,19,22-23; Ex. D). The .22 caliber ammmnition
was identified as being similar to ammunition of that caliber issued
to the troops, but the supply sergeant was unable to testify when it
had been issued to the Headquarters Troop (R. -19,22). As to the .22
caliber ammunition, lot No., 86, the prosecution introduced, without
objection by the defense, correspondence from the Western Cartridge
Company showing that this lot of .22 celiber ammunition had been manu-
factured by it for the Government and shipped only to Columbus General
Depot on Februery 9, 1933 (R. 27-29; Exs. E,F,G).

Evidence was also introduced to the effect that none of the

articles found in the quarters of accused had been issued to him on
memorsndum receipt (R. 13,22).
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The value of the articles found in the gquarters of accused was
proved as elleged, except for the value of the 1000 rounds of .45
caliber ammunition, which was proved to be $14.17 instead of $18.17
(R, 20-22,26~27).

4, Accused elected to remain silent and no evidence was introduced
in his behalf (R. 29).

5. The foregoing evidence establishes that on January 282, 1936,
10 forks, table, S.P., value $2,00; 9 knives, table, S.S., value 33.15;
9 spoons, tea, S.P., value $0.99; 1 spoon, table, value $0.21; 1 dish,
vegetable, value 30.30; and 1 bowl, value $0.11; total value $6.76,
were found in the querters of accused, and that erticles similar in
all respects to them had disappeared from the Headquarters Troop mess
during the period May 1935 to Jenuary 20, 1936, when accused hed access
to them,

The evidence also establishes that on the same date as stated above
1000 rounds of .45 caliber ammunition, lot No. 473, value $14,17; 1000
rounds of .22 caliber emmunition, lots Nos., 86 and 130, velue $3.71;
1 quert of paint anéd varnish remover, value $0.28; and 1 pint of varnish,
value $0.14, were found in the quarters of accused, and that articles
similar to them 1n all respects, excent as to the amount of .22 caliber
ammunition, were missing from the property of the Headquarters Troop
in Jenuary 1936. The evidence also shows that the .45 caliber emmunition
hed been missing from the Headquarters Troop for more then a yeer., There
wes no evidence to show how long prior to January 22, 1936, the .22
caliber ammunition, paint end vernish remover, and varnish had been
missing, nor was there eny evidence to show that accused ever had access
to these articles or to the .45 caliber ammunition prior to the date
it was discovered missing.

The conviction of accused, if sustained at all, must rest upon the
inference which arises from the similarity of the property found in the
possession of accused and the missing Government property (M.C.M., 1928,
p. 185) and the presumption of guilt which arises from the possession
of recently stolen property. Per. 112, p. 110, M.C.M., 1928; sec. 1575,
Dig. Ops. JAG, 1912-30.

As to the kitchen ware, total value {6.76, specified supra, it is
the opinion of the Board of Review that the evidence is legally sufficient
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to warrant the conviction of accused.

As to the .45 caliber ammunition, the Boerd is of the opinion that
the mere unexplained possession by accused of ammunition similar in all
respects to missing Government ammunition, more than a year after the
Government's loss, is legally insufficient to raise the presumption
that accused stole the missing Government emmunition.

As to the .22 caliber ammunition, the date and amount of the
Government's loss are too indefinite and uncertain to raise the pre-
sumption that the 1000 rounds found in the posseasion of accused were
stolen by him, especially so since the evidence failed to show that
accused ever had access to the Govermnment's .22 caliber eammunition.

As to the paint snd vernish remover and the varnish, not only is
the date of the loss of the Government property inderinite and uncertain,
but there is no evidence that accused ever had access to the missing
Government property. This evidence, in the opinion of the Board, is
legally insufficient to prove that the articles found in accused's
quarters were the missing Government proverty, and, even if they were,
that accused was the thief,

6., For the reasons hereinabove stated, the Board of Review holds
the record of trial legally sufficient to support only so much of the
finding of guilty of the Specification as finds that accused did, at
the time and place alleged, feloniously take, steal and carry away
10 forks, table, S.P., value $2.00; 9 knives, table, S.S., value 33.15;
9 spoons, tea, S.P., value $0.99; one spoon, table, value $0.21; one
dish, vegetable, velue §0.30; one bowl, value $0.11; total value $6.76,
property of the United States, furnished and intended for the military
service thereof; legally sufficient to support the finding of guilty of
the Charge, and legally sufficient to support only so much of the
sentence as involves dishonorable discharge, forfeiture of 2ll pay and
allowances due or to become due, &nd confinement at hard labor for six
months. \‘ ,

\‘ h i nt
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, Judge Advocate.
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Ve Trial by G.C.M., convened at
Manila, P, I., January 16,
1936. To be hanged by the neck
until dead.

Private MICHAEL J. HAYES
(R-905176), Company E,
31st Infantry.
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OPINION of the BOARD OF REVIEW
BALL, TURNBULL and SMITH, L.M., Judge Advocates,

1. The Board of Review has examined the record of trial in
the case of the soldier named above and submits this, its opinion,
to The Judge Advocate General.

2, The accused was tried upon the following charge end speci-
fication:

CEARGE: Violation of the 924 Article of War.

Specification: In that Private Michael J. Heyes, Company
E, 31st Infentry, did, at Manile, P. I., on or about
November 12, 1935, with melice aforethought, willfully,
deliberately, feloniously, unlawfully, and with pre-
meditation, kill one Corporal Henry C. Head, Company
E, 31st Infentry, a human being, by shooting him with.
a rifle.

He entered no plea, his counsel stating that "at this time"”
accused did not desire to meke a plea and requesting that the court
direct that a plea of not guilty be entered. There being no objection,
the court ordered that the plea of not guilty be entered. He was
found guilty of the charge and specification. No evidence of previous
convictions was introduced. He was sentenced to be hanged by the
neck until dead. The reviewing authority epproved the sentence with
the recommendation that the President commute it to dishonorable dis-
charge, forfeiture of all pay end allowsnces due or to become due,
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and confinement at hard labor for the term of the soldier's naturel
life, and forwerded the record of trial for action under the 48th
Article of War.

3. The testimony of the witnesses for the prosecution who
observed the homicide and the actions of accused immediately before
and after the killing was not controverted by the defense and mey be
summerized briefly as follows:

Before reveille, at about 5:30 a.m. on the morning of November
12, 1935, accused, who was a private in Company E, 31lst Infantry,
was observed holding a lighted match in the vicinity of the rifle
racks in his squadroom, which was on the second floor of the barracks.
Accused sppeered to be looking at the seriael numbers of the rifles,
which were locked in the racks. No particular place in the racks was
prescribed for the rifle of any individual soldier and when the racks
were unlocked in the morrning, usually at about 7:00 a.m., considerable
confusion habitually resulted when "they &ll get them at once™. On
the morming of liovember 12 the rifle racks were unlocked at approximately
6:45 a,m., (McNabb, R. 21-26; Welker, R. 75,76)

At about 7:00 a.m. that morning, when about thirty of the occupants
of the squadroom were present and getting ready for their duties, ac-
cused called out, "Get out of the wey". At the time accused shouted
he had his rifle at his shoulder and appeared to be deliberately aiming
it at Corporal Henry C. Head, Company E, 31st Infentry, who also occupied
a bunk in the squadroom and who at this instent was partially facing
toward accused about thirty to fifty feet away while engaged in putting
on his fatigue blouse. Corporal Head was not pointing at anyone or
laughing, but was talking to Corporel Burchell and struggling to get
into his blouse. After shouting, accused continued to aim his rifle
at Corporal Head, who had not moved due to the difficulty he was having
with his blouse and who was not paying attention to what was tsking
place, and, when accused's line of sight was unobstructed by the other
soldiers, he deliberately fired a shot which struck Corporal Head on
the right shoulder, penetrating his chest, and passing out his back,
and knocking him to the floor. Accused then stepped forward, reloading
his rifle without removing it from his shoulder, and fired two more
shots at Corporal Head es he lay on the floor. The last two shots
entered Corporal Head's body at the chin and ebdomen. The corporal
was either killed instantly or died within a very few minutes, his
death being due to any one of the three wounds, each of which was
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inflicted by "guard ammunition” and each being a fatal wound. (Bouldin,
R. 27-29,31,34,35,36,38,39; Bohanan, R. 39-46; Keffer, R. 48-51,54;
Loader, R. 59,60; Perton, R. 10,11; Philips, R. 11-13; Plew, R. 13-15;
Avery, R. 15-18; Johnson, R. 19,20)

After accused fired the first shot, Corporal Tom W. Bouldin
ordered the men in the squadroom "to get the hell out of quarters,
that the man was e¢razy". Thereupon all occupants of the squadroom
departed in haste except accused and Corporal Head, who was lying
on the floor. The first and second shots were fired before all the
soldiers had vacated the squadroom and were observed by some of them;
the third shot was not actually observed hy anyone, dbut the report
was heard by severasl. (Bouldin, R. 28,29,30,32,34-36; Bohenan, R. 42;
Keffer, R. 49-51)

As soon e&s Corporal Bouldin reached the bottom of the stairs
on leaving the squadroom, he shouted in & loud voice "to the first
sergeant to get a gun, that Private Hayes had just shbt Corporal Head".
The first sergeant, Sergeant Loader, directed the supply sergeant to
get a pistol, and, while waiting for the pistol, accused came down
the stairs with his rifle at the trail with the bolt open, &nd said,
as he approached the first sergeant, "You don't need no pistol., It
is all over with™, and mumbled something about a1 "rat". Accused
surrendered his rifle without resistance and was taken to the guard-
house for confinement. At the time he surrendered, he appeared to be
sober, "very calm", and normal in every way, except that he had a
"kind of a blank expression on his face™, (Bouldin, R. 29-31; Loader,
R. 57-59,63-66)

En route to the guardhouse accused said, "Here's another round”,
end handed one of the guards a round of guard emmunition, and asked
the question, "Is he dead?" Upon being told that Corporal Head was
probably dead, he remarked that he hoped so, "that he didn't deserve
to live", and that "He wasn't going to make no punk out of me and
get away with it". And in enswer to a question &s to what he meant,
accused said that while he was drunk in bed out in his 'shack Corporal
Head got in bed with him "end fucked him while Hsyes' squaw stood by
and watched him". (Huit, R. 77-81; Stevens, R. 83,84)

In its case in chief the evidence of the prosecution as to the
motive which prompted the homicide was confined to the statements
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made by accused en route to the guardhouse, referred to supra., No
witness for the prosecution testified that any i1l feeling existed
between accused and Corporal Head, while seversl testified that they
were on friendly terms. All witnesses agreed that accused was sober
at the time of the homicide, although there was some evidence to the
effect that at times wholly unrelated to the homicide accused had
drunk considerable intoxicating liquor. Accused also appeared to
have been calm, collected, and normal in his actions and expressions
immedistely prior to, during, snd immediately following the homicide,
The only evidence in the least contrary to the above statement was
the exclamation of Corporal Bouldin made at the time of the homicide
that accused was crazy, and the testimony of the first sergeent that
at the time accused surrendered to him he had a "kind of a blank
expression on his face". (Bouldin, R. 32,33; bBohanan, R. 44-47;
Keffer, R. 54,57; Loader, R. 61,65,66,68; Fuit, R. 77-81)

Accused was examined as to0 his sobriety by Captain Armin W.
Leuschner, Medical Corps, at about 8:00 a,m. on the morning of the
homicide. During the examination, which took about ten minutes,
Captain Leuschner asked accused "sufficient questions to form an
. opinion as to the manner of his speech and his general condition",
end reached the opinion that "at the time of the examination the man
was sober and in possession of all of his mental faculties". (R. 85,86)

Presumably for the purpose of proving the element of premeditation,
the prosecution proved thet accused with some nine or ten other soldiers
of Company E was detalled for guard duty on November 6, 1935, Con-
siderable testimony was adduced as to the method employed in Company E
in regard to the issue and return to the company of guard ammunition.
Suffice it to say that the method employed was too loose and inadequate
to insure that the ammunition issued would be returned. The prosecution
offered no direct evidence that accused drew any of this ammunition
‘when on guard on November 6, 1935, or that he failed to return it at
the end of his guard tour. However, the evidence did show that en
opportunity existed for accused to obtain emmunition, 4f he so desired.
In this connection accused substantielly admitted in his unswormn
statement' to the court that he used the guard ammmnition issued to him
during his guard tour on November 6, 1935, in the homicide of November
12, 1935. (Loader, R. 60,66,67; Spangler, R. 68-71; Zmuidina, R. 73=75;
accused, R. 160,161,163,165)
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4., The sole defense consisted of evidence to the effect that
at the time of the homicide accused was insane, In support of this
defense the proceedings of a board of medical officers properly
convened by the department commander, and identified as such, were
introduted in evidence. {Ex. A; R. 87,88) The findings of this
board were as follows:

"Findings: As & result of this examination of Private
Michael B, Hayes, (R-905176), Company E, 31st Infantry,
end all the evidence obtainable and pertinent to thias
case, it is the opinion of the Board:-

l. That at the time of the commission of the alleged
act, Private Hayes was suffering from a mental derangement,
marking him as temporarily abnormsl, to wit, a transient,
acute alcoholic hallucinosis, which condition rendered him
not susceptible to ordinary human motives or appreciations
of right or wrong or to the normal control of his actions.

2, That at the present time this soldier shows no
evidence of gross mental ebnormality.

3. That at the time of the commission of the alleged
offense he lacked the ordinmary understanding of right and
wrong and also lacked the ordinary capacity to control
him-self from wrong actions.

4., That Private Michael B. Hayes, (R-805176), Compeny
E, 31st Infantry, is mentally capable of communicating
intelligently with his counsel, of understanding the nature
of the proceedings and of doing the things necessary for
an adequate presentation of his defense."

The findings of the medical board were apparently based principally
upon the following:

(1) The physical condition of accused, which showed that he was
suffering from arteriosclerosis, generalized, moderately severe.

(2) Past history of esccused as related by him, which showed that
he hed used alcohol since seventeen years of age and had used it to
excess since his errival in the Philippine Islands in March, 1933,
and for a considersble period before that date.

(3) Stetemsnts made by accused as to his reasons for committing
the homicide, which are briefly &s follows: Remarks made to him by
Corporal Head on November 9, 1935, to the effect that accused wes a
pervert and that he (Head) had had sexual intercourse with him in a
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shack in the presence of a native womesn while accused was drunk;
subsequent actions of Corporal Head and other soldiers indicating

to accused that Corporal Head had talked around the compeny about
accused being a pervert despite the corporal's agreement to drop the
matter, with the result that he (accused) was an object of ridicule;
actions of Corporel Head in grinning at accused on the morning of
November 12, 1935, thereby causing accused to lose all self-control,

(4) Statement of accused that he had no clear realization of
shooting Corporal Head until informed afterwards.

(5) Statements made by accused to the guards while en route to
the guardhouse on November 12, 1935, that he was glad Corporal Head
wes dead and that he could not make a "punk™ out of him,

(6) Unsworn statements of seven soldiers of accused's company,
who had known accused for periods ranging from four months to almost
two years to the effect that accused habitually used alcohol to excess,
particularly after pay day, and at times drank hair tonic., It also
appears from these statements that accused muttered and carried on
imaginary conversations, often when drunk and occasionally when sober;
that accused espparently had stopped drinking several days before the
homicide and during that period kept to himself, sppeared moody and
brooding, and was overheard on one occasion carrying on an animated
conversation with an imaginary person. Accused was also observed
watering some flowers with hot soepy water at about 8:;00 p.m. on
November 10, As far as these soldiers knew, accused was on friendly
terms with everyone in the company, including Corporal Fead. (Exs. A
end B; Kenner, R. 90; Mueller, R. 107-109,116-119)

Major Albert W. Kenner, Medical Corps, president of the medical
board, was called eas a witness for the defense, and, after testifying
that his experience in mental cases consisted of "the usual experience
of twenty years in the handling of soldiers™, and that he had observed
accused during the time accused was in the hospital (November 20 to 28,
1935), expressed his opinion as follows: At the time accused was
admitted to the hospital (November 20) he "was normal in the sense
that he was not at that time laboring under any hallucinations®,
although accused spoke "of hallucinations he had had", but "he was
not so sure but that they might have occurred, although he remarked
that his judgment now would indicate that they must not have been so",.
{r. 87,89,90)
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In regard to arteriosclerosis, cerebral type, this witness
testified that a man with this type of disease "has undergone certain
more Or less degenerative or deteriorative changes which may very
well 1mpair his judgment™, but that accused did not have "that degree
of arteriosclerosis™, which would cause a reoccurrence of hallucinations
and delusions (R. 90).

In regard to "trensient acute alcoholic hallucinosis®, this witness
testified that a person suffering from this disease would actually
believe his hallucinations to be true and would react accordingly,
and that the mind of such a person might "suddenly snap and go blank
for a few minutes or half an hour" (R. 91).

This witness also testified that there was no disagreement
between Major Mueller (also a member of the board) and himself as to
the findings of the board of medical officers and that his conclusions
were the same as Major Mueller's, llajor Kenner elso expressed the
opinion that accused's mental condition was not caused entirely through
the use of alcohol, but "that had it not been for this use of alcohol
he would not have developed that delusion system that he was laboring
under before and after this episode". (R. 125)

The qualifications of Major ¥W. B. Mueller, Medical Corps, as an
expert witness on mental diseases were stipulated by the prosecution,
although later in the trial it was brought out that he had made a
special study of mental diseases since his graduation from medical
school in 1899 and had taken a post graduate course in psychiatry in
1910. Major Mueller also testified that from 1900 to 1917 while in
civil life he had been employed in a stete hosgpital for the insane
and since thaet date had specialized in mentel diseases in the Army,
and had often testified as an expert witness on mental disorders in
civil life end in the Army. (R. 92,114,115)

While on the stand Major liveller was asked a great many hypo-
thetical questions as well as questions bearing directly upon the
mental condition of accused. In the interest of clarity, Major
Mueller's views in general as to arteriosclerosis and transient, acute,
alcoholie hallucinosis will be set forth first, followed by his views
in regard to the mental condition of accused. .
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"Any individual who has arteriosclerosis or any
other deteriorating condition, especially if the brain
or the vessels of the brain are effected, which they
usually are in generalized arteriosclerosis, would
render the individual more susceptible to intoxication,
alcoholism, more susceptible then an average individual
without this condition.” (R. 93)

"There are a number of characteristics of the alco-
holic hallucinations, not necessarily pathognomonic
always, but usually; the hallucinations stand out very
prominently, are very vivid. They affect the sense of
heering, to & much less extent the sense of vision, and
they very frequently pertain to sexuel matters, especially
sexual perversion. They hear voices accusing them of
having committed perverted sexual acts., It depends upon
the degree of this condition an individual might be
suffering from these hallucinations. He hears these
various voices and yet outwardly he may appear to others
practicelly normal., He might show no outward evidence of
having these experiences, and when he is spoken to he will
respond in an ordinary manner and apparently is not af-
fected especially and you can get his attention and he
will go about his work in his usuel manner, and yet he
may be experiencing these hallucinations., Of course in a
more severe grade it would then be shown outwardly, but
a man can be suffering from very active hallucinations
and still be apparently normal to the casual observer.”
{R. 95-96)

"A man may have these eslcoholic hallucinations which
ere quite active, and left to himself the hallucinations
will annoy him very much. He will hear these words and

" he probably would be accused of various things by others,

by some individual he might know. Very actively halluci~
nated, he might even speak out and answer these voices if
he were alone and answer the voices and say what he was
going to do, and so forth. Another individuasl stepping
into the room at that time, getting into conversation,

the hailucination might entirely cease to exist and often
they do., That is a peculiarity of this type of alcoholic
hallucinations. ‘they actually subside and are not present
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at the time they sre occupied with something else, but
when left to their own devices they become very pro-
nounced. That 18 of course in the mild cases. Thosse
cases with the extreme grade of these hallucinations
would be so disturbed that any one could see at any time.
You could not gain their attention. ‘here are various
degrees of this thing. But an individual can have very
active hallucinations and if his attention is directed to
something else the hallucinations will not be apparent or
will not exist. He won't have any." (R. 113-114)

"These ceses of alcoholie hallucinosis develop on
the withdrawal of alcohol; that is usually the case.
Not always., It might come on while a men is drinking,
but it is more frequently the case that these alccholic
hallucinations come with the withdrawal of alcchol.™ (R. 95)

"These alcoholic hallucinations, when a man is
suffering from alcoholic hallucinations, are of varying
severity and also of varying duration. They might be of
several days duration or again might be of several weeks
or even months duration, before the individuasl clears
up mentally.” (R. 95)

It is my opinion that there would be no actual
premeditation &s we understand it, as we ordinarily
understand premeditation. A man might be hallucinated
and feel that others were against him and were trying
to injure him or say they might injure him, even to the
extent of teking his 1life, and the individual might
think of means to take against his persecutors, which
in his disordered state of mind, in his mental state,
wouldn't be a real premeditation.” (R. 95)

"Q. One in his border-line mental condition might
easily heve his mind snapped so that over a perlod of
half an hour or even an hour, or some short period of
time, that his mind would be absolutely & blank and he
would not know what he had done?

A. I hardly think that would be exactly correct.
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He might for a short interval not realize what had
taken place. He might not realize the details. Of
course, if it was extremely severe he might not
recognize anything, but I think then that it would

be apparent to others that the individual had lost his
mind completely.

- Q. One in his border-line condition, then, might
hallucinations drive him to sudden uncontrolleble im=-
pulses?

A. It would be very likely, frequently does happen
in these conditions.” (R. 94)

"Q3. A person pserforms an unusual act under an
active alcoholic hallucination. what would be the con=-
dition of that patient two hours after the act was com~
mitted ss regards to hallucination? Would his haslluci-
nation be readily determined by a medical officer on a
short examination? Would they be epparent?

A. They might not be outwardly apperent two hours
or more after, but he still might have hallucinations
end. they were not in evidence, were not brought out
upon questioning or observation where questioning or
observing more c¢losely hallucinations might have been
detected, discovered.” {R. 113)

"Q. Should a man who suffers from those delusions
be given some sort of mental treatment?

A. Should he be given some? Well, probably not.
He should be-~ A man that is going to become deranged
from drinking should be placed where he couldn't get
alcohol, because he would be a definite menace, be &
danger to others." (R. 101)

Witness also testified that a person might be suffering from
hallucinations of a particular kind and appear normal in all other
respects, including his memory (R. 111).

Accused was under Major Mueller's immediate observation for a
period of nine days from November 20 to 28, 1935, Accused did not
heve any hallucinations when he was admitted to the hospital, during
the time he was in the hospital, or on the date of his return to
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duty, November 28, but when admitted to the hospital he was not
entirely clear as to the motive which prompted him to commit the
homicide; "However he became clear and had a good conception of the
affair at the time he left the hospital®. (R. 92,93,110,112,121,122)
In the opinion of this witness accused's hallucinations were very
vivid to him and were principally caused by his long and continued
use of alcohol (R. 94,105,111). He was also of the opinion that
accused became hallucinated on or about November 9, 1935, after he
had stopped drinking, and had a definite mental condition at the
time of the homicide to the extent that he did not know at that time
the difference between right and wrong and was mentally irresponsible
for his actions (R. 94,102,107,112,123) VWitness also partielly
ascribed the emotional dullness of accused to arteriosclerosis,
which was very mild at present, but which might develop later (R. 93,
102), If accused left alcohol alone, witness believed the halluci-
nations would not return but if accused continued to use alcohol the
hallucinations might return and "very likely"™ cause him to commit
another crime, and that a man deranged from drinking alcohol should
be put in a place where he could not obtain it (R. 96,101,120).
. Witness also thought accused sane at the trial, although it was
possible for accused to be sane and still believe his past halluci-
nations true {R. 93,101,110,111,112)

Witness did not believe accused was feigning, and testified
that he based his opinion that accused wes insane upon all the facts
in the case, including accused's story in regard to the act of sodomy
committed on him by Corporal Head, which "was one of the principal
features" (R. 106-109,115). However, if certain of these features,
such as the sodomy episode, turned out to be true instead of halluci-
nations, his opinion as to the mental condition of accused at the
time of the homicide would remain unchanged (R. 105-106,109,110).
Witness a2lso did not regard accused's actions during the homicide in
singling out Corporal Head as his victim, or his actions and state-
ments to the first sergeant after the homicide, as being inconsistent
with hellucinosis (R. 120,121).

Witness further testified that the medical officer who had
examined accused within two hours of the homicide was not called as
a witness before the medical board, and that accused might have
shown more definite manifestations if the medical board had commenced
its examination and observation of him sooner than eight days after
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the homicide (R. 117,118,121). Witness also stated that all members
of the board (three officers) agreed upon the findings, but that
another medical board might reach contrary findings (R. 118).

The testimony of the remaining witnesses eppears in a summarized
form on pages 10 to 13, inclusive, of the review of the assistant
staff judge sdvocate. These summaries are adopted by the Board of
Review as a part of this opinion and are as follows:

"Private first class John M, Neary, Company E, 31lst
Infantry, testified: That on a Saturday irmediately after
(October) paydey he, in company with Corporal Heaed and
Corporal Burchell, left Zstado iayor to go to Corporal
Burchell's shack; that while they were there accused and
his woman came there and they had some beer; that they
then went to the shack in which hayes' woman lived and
obtained a peck of gin (a little more than a quart),
which they dramk in part; that accused was very drunk and
most of the time was lying down on a straw mattress; that
they had chicken soup to eat end that he does not remember
whether Hayes got up and ate some or not; that he had never
had any reason to be offended at accused, whom he has known
for sbout two years, fhe same length of time he had known
Corporal Head; that relations between accused and Corporal
Head were friendly and that he himself went about with
Corporesl Head *quite a bit;' (R. 126,130-132); that he
never heard Corporal Head meke any threats against accused
end that if accused believed that on the night in question
he heerd one of the three, thet is, the witness, Corporal
Head or Private Dickerman, say in effect, ‘'Let's get him
down and hit him over the head' or 'let's send the squaw
out and get some poison and poison his gin,' accused must
have been imagining that the remark was said, witness stat-
ing that no such remark was ever said; that witness had
never heard Corporal Head say that he had 'used' the ac-
cused or words to that effect nor hed he ever heard Corporal
Head make any remarks about accused being a 'binabay!

(R. 127); that so far as he knew there was no Filipino in
the shack at the time other than accused's woman, and in
effect that the only possible place that anybody could be
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without being seen was a very small room used by the
woman's '0ld man', which room he described es a 'little
cubbyhole.' (R. 135). The extended cross-examination 1is
not material as it was merely designed to shake the wit=-
ness's story and did not have that effect.

Corporal Clerence E., Burchell, Company E, 3lst
Infantry, testified: That on the second of November he
was out in Maypajo with Corporal Head and Private Neary
and accused was there at that time; that he never heard
Corporel Head or Private Neary make the remark, 'Hayes
gets drunk we will hit him over the head,! nor head he
ever made such & remark himself; that he had mever heard
Corporal Head say anything against accused nor accused say
anything agailnst Corporsl Head and that they always seemed
to be good friends; that he himself was always friendly
with them; that he had never known of any unnatural acts
between accused and Corporal Head nor had he ever heard
Corporal Head say that such an act had been committed;
that he had never heard Corporal Head say anything to
ridicule Hayes in any way (R. 136-138).

Private Andrew Arroyo, 66th Service Squadron, Alr
Corps, testified that he has known accused since June 17,
1934; that accused was & heavy drinker and thet during the
periods he was drinking he was accustomed to sitting around
on his bunk telking to himself; that witness did not know
what he was talking about as his bunk was four or five bunks
away from his; thaet one night when he came down from the
squadroom he saw eccused standing in the doorwsy of the
sergeents' room gesturing and carrying on an animated con-
versation although witness could not distinguish the words;
that witness in passing looked into the sergeants' room,
which was merely screened from the hall, and saw to his
surprise that there was no one inside; that accused was
drunk; that he was not singing but was actually conversing,
although there was no one with whom he could converse
(R. 139-142),

In rebuttal the prosecution called Catalina Robias,
who testified through an interperter that she knows accused
and while they are not legally masrried they live together
as wife and husband in Msypajo; that after payday in
November accused brought three soldiers to her house and

=13=

(69)



(70)

they told her to buy something to eat; that among those
present was Private Neary and another man whom they
called 'Heed' (R. 143,144), That while there she saw
Cordoral Head approach accused in & little room off the
kitchen and that Corporal Head was forcing accused to
submit to an act of sodomy slthough eccused resisted but
that Corporal Head was tod strong for him; that at the
time the other soldiers, whom she described as being
'helf sober', were in another room used &s a bedroom and
directly adjoining the room in which Head was supposed to
be forecing accused (R. 145-147). She further testified
that she was in the kitchen at the time and that her son
was with her, and explained her failure to tell her story
during the investigation of the matter by the fact that
she” was frightened when a member of the military police
came to her home. She further testified she had never
told accused about what she had seen (R, 147,148).

Mr. John Hayes, & witness for the prosecution,
twenty-three years of aege, testified that he is a son
of Catelina Robias; thet he was at her house in November
when accused brought three other soldiers there and that
-when they came into the sala he left and went into the
kitchen and was preparing a chicken which the soldiers
were goling to eat; that while he was in the kitchen he
heard accused's voice say, 'No, don't Jike that;' that
at that time eaccused was in the room adjoining the
kitchen 'with a fat guy;' that the other man was trying
to get accused's pants down and the accused was trying to
get away; that accused was squatting down and not lying
on the floor; end the other man was trying to commit an
act of sodomy upon accused (R. 149,150); that at the time
two soldiers were in the sale where he could see them by
looking through the door; that witness wanted to go in
and stop Hayes and the other man but his mother pulled
him out, being scared; that the two soldiers in the
sala were pretty drunk and loocked like they were asleep
(R. 1§l,152). :

Private Albert G. Dickerman, Company E, 3lst Infantry,
called by the defense, testified: that in November, the
first Saturday after (October) payday, he was in a shack
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in Maypajo with Private Neary, Corporal Head, and
accused; that they had chicken soup there that night;
that there was a woman in the shack but he did not

see her son; that he and the others had seversl drinks
of gin; that Corporal Head was never out of his sight
and that he did not see Corporal Heed commit any unusual
acts of any kind (R. 153-155); that he could not say
that Corporal Head was 'exactly drunk! nor ‘exactly
sober;' that accused was likewise drunk, as aspparently
the others were also; that accused was always within his
sight and he saw no evidence of any irregular ects at
that time; that he wrestled a little on the floor with
Corporal Head but with nobody else and that there was

no other wrestling around that afterncon (R. 155).

First Lieutenant John H. Kane, 31st Infantry,
assistant defense counsel, testified: That on two
occasions he was present when Catalina Robias was
interrogated, the first time accompanied by Captain
Robal Johnson, the company commander, and the second
time by Colonel Miller, the investigating officer; that
the woman did not give any information whatever in regard
to the alleged act of sodomy and when questioned speci-
fically about it said, *'No, no, no,' and crossed herself
several times; that He asked her the question four times
that he remembers of and got the seme answer (R. 158,159).

5. Accused made an unsworn statement which in
pertinent part is substantially as follows: That on
Thursday (November 7, 1935) he marched off guard about a
quarter after or half past twelve and went to the supply
room but found 1t closed; that he then went upstairs and
prepared for luncheon, then some time later drew soms
cigarets and sold them, with the proceeds purchasing gin;
that he came back early that night to prepare for partieci-
pation in the guard of honor to be turned out for the
Vice President of the United States the next morning; that
in the meantime he had some drinks in the city after
leaving his shack in Maypajo; that after arranging his
equipment, etc., for the guard of honor he remarked,
apparently to no one in particuler, *'I guess I'll go over
to the Walled City, get enother drink end go to bed, if
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no binabay stops me,' whereupon Corporal Head said,

'ffhat you care? You're a binsbay yourself,' and added,
tAnybody could prove that you were;' that accused wanted
to fight Corporal Head but no fight took place; that
accused went out and had a couple of drinks of gin; that
after the guard of honor was dismissed the next day
(November 8) he had some more drinks and then returned to
barracks and thers saw Corporals Head and Burchell and
Private Neary together and from what he could hear they
were talking about putting him on the spot; that instead
of going in to dinnser he went out to laypajo and asked

the woman if there was any truth in what Corporal Head
had said; that at first she said, 'No,!' and then she

said, 'Yes,' and finally she said, 'No;' that while he
was there Corporal Head, Private Neary and Corporal
Burchell came and stood near the shack and he could hear
them talking to the effect that they would smash accused's
head with a bottle when he got drunk and also to the effect
that they would get & couple bottles of gin and after he
had finished one they would poison the other and people
would think he had committed suicide; that then the three
soldiers came into the shack and he asked Head what he was
going to do and Heed said, 'Let it drop,' and accused said
that if Head would take everything back there would be
nothing to it and added that he didn't *believe it' and
couldntt get any information at the shack and that nobody
in the compeny seemed to know anything about it, to which
remark Neary replied, 'No;' that later he went back to the
city and was picked up by the first sergeant and given
some fatigue; that that night being Friday (November 8)

he was preparing for inspection the ‘following day and on
checking up on his equipment found the ammunition which
he had retained when he found the supply room closed and
decided to clean it up and turn it in; that he was inter-
rupted by excessive calls for fatigue, etc., and so put
the stuff in the cleaning bag and forgot about it; that
Saturday night (November 9) they had a celebration for
the men who were sailing on the November transport and

he drank several glasses of beer, going to bed ajout nine
o'clock; that Sunday and Monday (November 10 and 11) he
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stayed in quarters; that Tuesday (November 12) he got
up at reveille and after the formation made his bed and

, then hed breakfast, which as he remembered consisted only
of a cup of coffse and & 1little piece of toast; that he
then returned to the squadroom and started to clean his
equipment and was again called out on fatigue; that when
that was finished he went into the latrine, where Corporal
Heed was shaving, and it seemed to him that every one
quieted down as soon as he came in; that he washed his
hands and went upstairs and took his rifle out of the
rack and was cleaning it, for which purpose he dumped
all the cleaning material out and the ammunition was
with it; that he put the ammunition to one side, intending
to turn it in before going to drill, and while cleaning
his rifle he heard a lot of laughing behind him and turned
end saw Corporal Head, Neary, Burchell, and some one else
laughing; that he turned around and continued to clean
his rifle and they continued to laugh and he turned again
and it looked as though Corporsl Head was pointing down at
him and it looked as if he were sneering at him and after
that accused remembers nothing (R. 160-185),."

5. The proof summarized supra aquarely presents the issue of the
mental responsibility of accused at the time of the homicide. It
therefore becomes necessary to examine thevevidence with the view of
determining whether the prosecution met this issue and proved accused
sane beyond a reasonable doubt. The court, which had the opportunity
of observing the demeanor and the manner of testifying of each of the
witnesses, including accused, while on the stand, unanimously by its
verdict of guilty found accused sane. The findings of the court
have great weight with the Board. However, the Board will proceed
independently to determ}ne for itself the mental condition of accused.

In arriving at its conclusion the Board will carefully weigh
the findings of the medical board and the testimony of the medical
witnesses in support thereof. This evidence may not be disregarded
recklessly or capriciously. However, it was not binding upon the
court, nor is it binding upon the Board as there is other evidencs,
including the testimony of & medical officer, which sheds light upon
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the mental condition of accused at the time of the homicide and
negatives several of the basic premises of the medical board end
witnesses in support thereof. CM 116694, James; CM 124243, Hochberg;
CM 128252, “Heppberger; CM 130448, Hill; United States v. Chisholm,
149 Fed. 284, 287, 289; id. 153 Fed. 808, 813, 814; United States v.
Herriman, 4 Fed. Supp. 186, 188,

6. The contention that accused was insane rests primarily upon
the findings of the medical board as supplemented by the testimony
of two of its members, Majors Kenner and Mueller, who were called as
witnesses before the court. The grounds for the findings of the
medical board are set out supra, together with a brief summary of
the testimony of these two officers, and will not be repeated here,
Other evidence as to the insanity of accused consisted of the
spontaneous exclamation of Corporal Bouldin at the time of the
homicide that accused was "erazy" and Sergesnt Loader's testimony
that accused appeered to have a "kind of a blank expression on his
face™ at the time of his surrender. There is also for consideration
the unsworn statement of accused made at the trial amnd the testimony
of Corporal Burchell and Private Neary to the effect that certain
threats, which accused related as having been made on November 8 in
their presence, had not occurred as far as they knew,

The exclametion of Corporal Bouldin and the testimony of Sergeant
Ioader as to the appearance of accused at thé ,time of his surrender
are '‘not regarded by the Board of Review &s being particularly signifi-
cant, in view of the circumstances under which Corporal Bouldin made
the exclamation and Sergeant loader's other testimony that accused
appeared very calm and perfectly normel in every other way,

Accused's statement at the trial is deserving of some attention.
Major Mueller testified that when accused was admitted to the hospital
he was not entirely clear as to the motive which prompted him to
commit the crime, but that he became clear and had a good conception
of the affair at the time he left the hospital., Yet at the trial
accused recited the same story which he had told Major Mueller when
admitted to the hospital. Major liueller also testified that accused
was sane &t the triel, but that it was still possible for him to
believe his past hallucinations true. It is not understood how ac-
cused could have had a. clear conception of the affair when he left
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the hospital, be sane at the trial, and yet relate a story at the
triel which he must have known was not true if he had had a clear
conception of the affair when he left the hospital. The only
explanation is that accused either "stuck to his story™ or intended
to relate to the court what he had believed at the time he committed
the homicide.

Another feature of accused's statement to the court is that
which relates to threats made against him on November 8, when he was
with deceased, Corporal Burchell and Private Neary (accused, R. 162,163).
Corporal Burchell and Private Neary both denied that they ever heard '
the threats in question (Burchell, R. 136; Neary, R. 127). However,
their testimony is not very convinecing as it appears that they made
these stetements in response to questions concerning November 2
(Burchell, R. 136~138; Neary, R. 126,127).

7. It was the contention-of the defense that at the time of the
homicide accused "was suffering from & mental dersngement, marking
him as temporerily abnormal, to wit, a transient, acute aleoholic
hallucinosia", complicated by arteriosclerosis, generalized, moderately
severe, The latter physical ailment mey be dismissed with the remark
that even the medical witnesses for the defense placed little, if any,
reliance upon it as a cause of accused‘'s derangemsnt. The board of
medical officers consisted of three officers, Major A. W. Kenner, a
medical officer of prac%ically nineteen years' service, who was without
any special training in mental diseases, Major W. D. Mueller, a medical
officer with over thirty-five years' experience in civil life and in
the Army, especially qualified in mental diseases, and Captain W. W.
Nichols, a medical officer with little over three years' service and
apperently no special training in mental diseases, From the evidence
it eppears that accused was under the immediate observation of Msjor
Mueller, although observed occasionally by Major Kenner, There is no
evidence as to the part taken by Captain W. W. Nichols other than
that he agreed to the findings of the medical board. Under these
circumstances it is only reasonable to presume thet the report of
the medical board primarily reflects the views of Major Mueller, and
that this report and Major Mueller's testimony may be considered
together.

The grounds for the findings of the medical board have been set
forth supra in this opinion, and the first ground, arteriosclerosis,
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elready disposed of., The second ground was the past history of accused
es related by him., It is enough to say in regard to this that it may
or may not have been true. Accused was admittedly sane at the time
of his sdmission to the hospitel and must have realized why he was
there. For him to present his past history in a light most favorable
to him was only naturel, The third ground was accused's reasons for
having committed the erime, which were regarded by Major Mueller as
hallucinations. One of the principal so-called hallucinations was

the one in regard to the act of sodomy committed upon accused by the
deceased, Major Mueller admitted this to be the case at the trial.
Its importance is further emphasized becsuse sexual perversion appears
to be one of the chief characteristics of persons afflicted with’
alcoholic hallucinations,

The testimony as to thc commission of the crime of sodomy upon
the accused on November 2, 1935, is conflicting. Corporal Burchell
testified that he was out at laypajo, the locality in which eccused's
shack was located, on November 2 with accused, deceased, and Private
Neary. He was asked questions concerning conversations which occurred,
according to accused's unsworn statement on November 8. However, he
denied knowing enything about any unnatural acts between accused and
deceased. (Burchell, R. 136-137; accused, R. 162) On cross-exemination
Corporal Burchell admitted that in fact he was not even at accused's
shack the afternoon in question (Burchell, R. 138), What he meant
is not c¢lear, but from the testimony of the other soldier witnesses
who were present on November 2 Corporal Burchell was not at the shack
of accused at the time the alleged act of sodomy was committed.

Private Neary testified that he was out at accused's shack on
the Saturdey after pey dey (November 2) with accused, deceased, and
Private Dickermen, and did not see any unnatural sexual acts between
accused and the deceased., According to this witness, accused was
drunk on the evening of November 2, while the rest of them, that is,
deceased, Dickerman, and himself, were sober but had drunk some beer
and gin. (Neary, R. 126-127,130,131)

Private Dickerman testified that on the first Saturday after pay
day (November 2) he went out to the shack of accused, where he found
accused, deceased, and Private Neary. He also testified that accused's
"aquaw"” was there but that he did not see her son. This witness also
denied having seen any unnatural sexual crime committed by deceased
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upon accused, but adnritted that ali of them hed been drinking to a
certain extent. (Dickerman, R. 153-157)

Catalina Robias, the "squaw™ of eccused, testified that the
soldiers were "half sober", &and her son, "John Hayes", testified that
they were "pretty drunk". These two latter witnesses also gave
testimony to the effect that the crime of sodomy had actuaslly been
committed upon accused by the deceased. There is evidence to the
effect that upon a previous occasion Catalina Robias had denied that
the act had been cormitted, but the testimony of her son was unimpesched.
On the whole, the Board of Review is inclined to the belief that the
crime was in fact committed. (Robias, . 143-148; Hayes, R. 149-153;
Kane, R. 158,159)

Another "feature” was the grinning and pointing of the deceased,
which precipitated the homicide. The evidence shows that the deceased
was talking to a fellow soldier and struggling to get into his fatigue
blouse about fifty feet from accused., It seems that even a sane man
with a guilty conscience observing these maneuvers might think thet
he was the topic of the conversation,

The fourth ground was thne statement of accused to the effect that
he had no recollection of the actual shooting. In the face of the
actions and statements of accused this challenges belief, Accused
arose an hour or so before reveille, located his rifle in the racks,
secured his rifle before most of the other men, deliberately aimed it
at the deceased, shouted to the soldiers in between to "Get out of the
way", waited until his line of sight was clear, deliberately fired
three shots at deceased, two after deceased was on the floor, over-
heard Corporal Bouldin shout to the first sergeant to "get a gun",
walked down the stairs and stated as he approached the first sergeant,
"You don't need no pistol. It is all over with", inquired of the
guards en route to the guardhouse if Corporal Head was dead and expressed
satisfaction on hearing that he was probably dead, adding "He wasn't
going to make no punk out of me and get away with it",

The fifth ground was the statements made by accused en route to
the guardhouse, If the act of sodomy was actually cormitted, these
stetements lose all significance as hallucinations, The sixth ground
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was the unsworn statements of soldiers who had known accused for
sometime. It must be observed here that these statements were not
under oath or subject to cross-examination by the prosecution, except
in the case of Private lst Class Arroyo, who was called as a witness
at the trial, In his case it appears that before the medical board
he stated that severel days before the homicide he overheard accused
carrying on an animated conversation with an imaginary person, no
statement being made as to the sobriety of accused at that time. In
his testimony before the court, however, this witness testified
esccused was drunk at the time. (R. 142) If muttering and carrying

on & conversation with imaginary persons while drunk is a cogent
characteristic of persons who may at eany moment become violently
insane, there are many such persons at large whQ should be locked up,
The belief that accused had stopped drinking severzl deys before the
homicide was apparently founded on several statements by the soldiers
who appeared befors the medical board to the effect thet accused
*stayed in at night and aepparently had stopped drinking", "seemingly
had stopped drinking", and the statements of accused himself. It also
eppears that accused was in fact sober on the morning of the homlcide.

The fact that hkiajor Mueller, when questioned on cross-examination
a3 to what his opinion would be if certain of the premises set forth
in the report of the medical board were not in fact true, stated that
his opinion would remein unchanged, has been carefully considered by
the Board. The positiveness of Major Mueller's testimony does not,
in the opinion of the Board, cure the defects in his original premise,

8. A great deal of the prosecution's evidence which tended to
establish the sanity of accused at the time of the homicide has been
referred to in connection with the analysis of the testimony for the
defense, and will not be reiterated here. It is enough to say that
the Board not only regards this testimony as impeaching the findings
of the medical board, but also as affirmetive proof of accused’s
sanity and motive for the commission of the homicide, In addition
to this evidence, which showed accused acted in a normal manner
immediately before, during, and after the homicide, there is for con-
sideration the evidence tending to show accused obtained the ammunition
which he used in the homicide while on guard hovember 6, 1935, It
will be observed that this date antedates the one upon which accused
is supposed to have stopped drinking and beceme hallucinated, ilovember 9,
and was after the date upon which the act of sodomy was alleged to
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have teken place, November 2, Consideration must be given also to

the opinion of Captain Armin \j. Leuschner, & medical officer of

more than five years' experience, who examined accused within two
hours of the homicide and found him sane., It also appears that

Colonel W. lLee Hart, a medical officer of more than twenty-seven

years' service, also must have believed accused sane, as he was a
member of the court and the vote was unanimously for the death penalty.

- The Board assumes without deciding that in a proper case a person
may be so afflicted with alcoholie hallucinations as to be mentally
incapable of distinguishing right from wrong and adhering to the right,
But the Board is of the opinion that in this case the evidence for the
prosecution not only negatived several of the major premises upon
which the report of the medical board was based, but affirmatively
proved beyond a reasonable doubt that accused was so far free from
mental defect, disease, or derangement as to be able, concerning the
particular act charged, both to distinguish right from wrong and to
adhere to the right.

9. Two matters eppear in the record which impress the Board as
requiring remark. The first is the fact that the triel judge advocate
read to the court, and distributed to the members of the court,
mimeographed copies of the following quotation from Clark's Hendbook
of Criminal Law:

*Page 67. = Partial Insanity -- Insane Delusions, =
tAnother answer of the judges to the House of Lords, eafter
the McNaghten Case, was in reply to the question whether
a person would be excused if he shoula commit an offense
under and in consequence of an insane delusion as to
existing fects., The answer was, in substance, that if a
person is laboring under & partial delusion, not being in
other respects insane, he must be considered in the same
situation as to responsibility as if the facts in respect
to which the delusion exists were real; that if, for
example, a person, under the influence of his delusion,
supposes another man to be in the act of teking his life,
and he kills that man, as he supposes, in self-defense, he
would be exempt from punishment, but if his delusion was
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that the deceased had inflicted a serious injury to

his character and fortune, and he killed him in revenge
for such supposed injury, he would be liable to punish-
ment. This rule has been generally followed, both in
England end in this country, but has been severely
eriticized. It is necessary, however, to understand
what the law means by sn insane delusion. The delusion
must be mentel, and not moral; that is, it must not arise
from moral degradation or passion, as this is mere moral
insenity. There must be an actual delusion, and it is
also necessary that the act shall be irmedietely con-
nected with the delusion. If a person knows all the
fects as to which he acts, he is not exempt, and it is
immaterial that he has an inssne delusion as to other
facts., Another essentiel is that the delusion must not
be the result of negligence. If a person hes the oppor-
tunity, and has sufficient resson, to correct a delusion,
and, instead of doing s0, continues to nourish it, he is
responsible, Mere false judgment does not amount to an
insane delusion, nor do erroneous opinions on questions
of religion or politics.'™® (R. 103=105)

Without passing upon the correctness of the above quotation,
the Board of Review is of opinion that it in no way prejudiced any
substential right of accused. The major portion of the mimeograph
in question consists of quotations from the lianual for Courts-iartial,
which included the rule s to insanity followed in courts-martial,
It 1s not to be presumed that a court composed of officers of long
experience and high rank would reject the law as set forth in the
Manual for Courts-Martial and adopt that published in a textbook
concerning which they probably had little, if any, knowledge.

The second point pertains to the statements of the defense counsel
made in court to the effect that in his opinion accused was insane
at the trial (R. 160)., At the trial Major Mueller testified that,
as far as he knew, accused was not insane (R. 111,112). On January
24, 1936, accused was again examined by Majors Kenner end Mueller,
who reached the following findings: '

"1, That at the time of his trial by General Court
Martial, Private Michael J. Bayes was not suffering from
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any gross mental disease or sbnormality and was mentally
capable of communicating intelligently with his counsel,
of understanding the nature of the proceedings and of
doing the things necessary for an adequate presentation
of his defense,

2. That at the present time Private ¥ichael J. Hayes
presents no evidence of mental derangement marking him
as abnormal mentally and that he is capable of communi-
cating intelligently with his counsel, of understanding
the nature of the proceedings of the General Court lartial,
and of doing those things necessary for an adequate pre-
sentation of his defense.,"” (P, 3, report of board of
officers dated Jan. 24, vol. I of record of trial)

10, The Board, in considering the record of trial, has given
careful consideration to the brief submitted in behalf of the accused
by Messrs. James B. Hogan and Michael J. Lane, Washington, D. C.,
attorneys for the accused,.

1l. The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were comitted during the
trial. In the opinion of the Board of Review the record of trial is
legally sufficient to support the findings of guilty and the sentence.
However, in view of all the circumstances connected with the case,
the recommendation of the reviewing suthority, that the President
commute the sentence to dishonorable discharge, forfeiture of all pay
and allowances due or to become due, and confinement at hard labor
for the term of the soldier's natural life, is concurred in. The
death penalty is authorized by the 924 Article of Jar,
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In the Office of The Judge Advocate General
Washington, D. C.

Board of Review
CM 204790

UNITED STATES PHILIPPINE DEPARTMENT

Ve Trial by G.C.M., convened at
Manila, P, I., January 16,
1836. To be hanged by the
neck until dead,

Private MICEAEL J. EAYES
(R-505176), Compeny E,
318t Infantry.

L R P g

MEMORANDUM by SMITH; L.M., Judge Advocate,

1. Xor reasons hereinafter indicated, I cannot concur with
the majority of the Board of Review in its opinion that the record
of trial in the case of the soldier named above is legally sufficient
to support the findings of guilty and the sentence.

£. The accused was tried upon the following charge and speci-
fication:

CHARGE: Violatiqp of the 924 Article of War.

Specification: In that Private Michael J. Hayes,
Company E, 31st Ianfentry, 4id, atv Menila, P, I.,
on or about November 12, 1935, with malice afore-
thought, willfully, deliberately, feloniously,
unlawfully, and with premediteation, kill one
Corporel Henry C. Fead, Company E, 3lst Infantry,
a human being, by shooting him with & rifle.

-He entered no plea, his counsel stating that "at this time"
acocused 4id not desire to make a plea and requesting that the ¢ourt
direct that a plea of not gullty be entered. There being no objection,
the court ordered that the plea of not guilty be entered. He wes found
guilty of the charge and specification. No evidence of previous con-
victions was introduced. He was sentenced to be hangsd by the neck
until dead. The reviewing authority approved the sentence with the
recommendation that the President commute it to dishonorable discharge,



forfeiture of all pay and allowances due or to becoms due, and con-
finement at hard labor for the term of the soldier's natural life,
and forwarddd the record of trial for agction under the 48th Article
of War.

3« The evidence in the record is satisfactorily summarized in
the excellent review of the assistent ataff judge advocate. Thias
summary is.adopted for the purposes of this memorandum, and is as
follows:

"2, Private Jemes H. McNabd, Company E, 31st Infantry,
testified: That about 5:30 of the morning of November 12,
1935, he arose for the purpose of going to the latrine; that
reveille had not yet been sounded (R. 21, 23); that he stepped
a few paces to the bunk of another soldier to obtain a mateh
for the purpose of lighting a cigaret; that while there he
heppened to glance around and saw accused standing by the
rifle racks with a lighted match, apparently looking at the
rifles as if to examine the serial numbers (R. 21, 22, 24-26);
that he did not pay any particular atteantion to the matter at
the time (R. 25); that accused was recognizable as the light
from the match was reflected on his face (R. 22},

Corporal Tom W, Bouldin, Company E, 3lst Infentry, testified:
That about seven o'clock in the morning he and Corporal Burkett
went upstairs in the barracks in Company E équadroom for the
purpose of obtaining their rifles prior to drill (R. 27); that
he stopped at his bed to get something and then as he proceeded
toward the rifle rack he heard some one e¢ry, 'Get out of the
way,' looked up to see who it wes and sew accused standing in
the aisle with his rifle to his shoulder; that accused appeared
to be tsking deliberate aim at some person or object; that
almost immeddately as witness looked up and saw accused accused
fired a shot from the rifle and Corporal Head, who was standing
forty-five or rifty feet away, partially facing accused, en=-
geged in putting on a fatigue blouse, fell (R. 27-29, 31, 34);
that witness ordered the men to get out of quarters, stating
thet the man was crazy, and that all the men in the roomn,
probably twenty or more, immediately left, including the witness
(R. 28, 29, 32, 34-36); that witness, when he reached the ground
floor, called to Sergeant Loader, the first sergeant of the
company, to get a gun, stating that accused had just shot
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Corporal Fead; that witness and sergeant Diskin went to the
supply room to obtain a gun; thet at that time accused came
down the stairs aslone with a rifle in his hand; that accused
surrenlered the rifle to the first sergeant; that he did not
hear accused make any remarks at the time; that while he was
on his way downstairs he heard two more shots fired (R. 29-31).
Upon cross-examination he stated that he could not state
definitely that accused was aiming at Corporal Head (R. 31);
that he had known both accused and Corporal Eead for approxi-
mately a year; that they eppeared to be on friendly terms and
talked together while in the company; and that he had never
heard or seen anything to indicate that there was any trouble
or 111 feeling between them (R. 32, 33). In elaboration of
his account of the shooting witness stated that several men
were in the neer vicinity of Corporal Head when the shot was
fired but that all of them ran out of the way when accused
called out to the men; that Corporal Head epparently was
atruggling to free his arm, which seemed to be caught in the
sleeve of the blouse, and did not look up toward accused as
the others did (R. 28,31,34-36-38).

Private Edward J. Bohanan, Compeny E, 31lst Infantry, testi-
fied: That about seven o'clock on the morning of November 12
he heard accused call out, *Get out of the way;' that he saw
accused with a service rifle at his shoulder taking aim in the
direction of Corporal Head, who was standing about fifteen yards
away from accused (R. 39-41, 43, 45, 46)] that a couple of
seconds after calling out the warning accused fired a shot and
then took a atep forward while reloeding the rifle; that as the
shot was fired Corporal Head started to fall and at the same
time witness left the room; that after seeing the first shot
fired he hehrd two more shots fired; that when he first saw
accused pointing the rifle he did not think that the rifle was
loaded (Re 40, 42, 43). Upon cross-examination witness re-
iterated that accused was aiming deliberately at Corporal Head
prior to firing the first shot (R. 44). witness stated that
he knew of no reason why accuded should have killed Corporal
Head; that he, the witness, had never noticed accused particu-
larly around the cormpany end does not know whether accused was
accustomed to drink much; and that so far as he knew accused
and Corporal Fead were on friendly terms (R. 44-46),

Private James L, Keffer, jr., Company E, 31st Infantry,
testified: That sbout seven o'clock of the morning of November
12, 1935, he was standing by his footlocker in the squadroom
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of Company E and that Corporal Head was directly in front of
him, talking to Corporal Burchell, who was between Corporal
Head and accused; that he heard accused call out, 'Look out,

Get out of the way' (R. 48). At that time accused had the

butt of & service rifle egainst his shoulder and the plece

was pointed directly at Corporal Head, At accused's warning
cell Corporal Burchell did get out of the way and accused then
fired a shot, apparently taking deliberate aim at Corporal Head;
he then reloaded the rifle as he stepped forward, without re=-
moving it from his shoulder, and fired another shot, the muzzle
being lowered at the time, and then fired a third shot which
witness did not see fired; that the second shot was aimed at
Corporal Head, who wes then lying on the floor on his back; that
when the second shot was fired witness left the room (R. 49-51);
that in so far as he kmew eccusefd and Corporesl Head were on
friendly terms; that accused was accustomed to drinking ‘'very
much!' 'Maybe three days a week' and that this was particularly
noticeable after payday; that at such times he appeared very
stupid on the parade ground but seemed normal to witness, ap-
pearing to be neither drunk nor sober but just a little bit
dull and stupid (R, 54).

First Sergeant Monroe D. loader, Company E, 31lst Infantry,
testified: That about seven o'clock on the morning of November
12, 1935, he was in the orderly room of Company E and he heard
what he thought to be shots fired in the squadroom; that he
went out of the orderly room to the porch and as he arrived
there met Corporal Bouldin, who told him that eccused had shot
Corporal Head; thet he instructed the supply sergeant to get a
pistol, end while he was weiting for the pistol accused came
dowmn the squadroom stairs with his rifle at trail and the bolt
opened, saying, 'You don't need no pistol., It is all over with;'
that witness reached for the rifle and accused surrendered it
without resistance (R. 57-59); that witness examined the rifle
and found the bolt open and with no cartridges in the rifle but
with the bore powder-fouled, indicating that the rifle had dbeen
recently fired; that witness placed accused under the charge of
the supply sergeant * * * (R, 59, 60, 8)., Witness stated that
he observed accused closely when he came down the stairs end
particularly when he was near enough so that he could reach for
the rifle and that accused, whom he had seen under the influence
of liquor, appeared to be very calm, completely sober, and
perfectly norma. in every respect except that 'he had a kind
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of & blank expression on his face, As accused came down
the stairs he was mumbling but witness could not understand
what he was saying except that he did distinguish the word
'rat' (R. 60, 63-65)., Witness further testified that to the
best of his knowledge accused and Head were on friendly terms
at all times (R. 61).

Private first cleass Berry E. Perton, Medicel Department,
Post of Manila, testified: That he knew Corporal Henry Head,
Company E, 31st Infantry; that on the morning of November 12,
1935, while he was on duty in the dispensary at Estado Mayor
he was called over to E Company and taken up to the barracks
of Company E and saw Corporal Head on the floor; that he exam-
ined Corporel Head and felt his pulse and there was no pulse
and that Corporal Head was dezd; that after examining the
body he had a litter brought in and the body was taken down
and put on an ambulance from Sternberg General Hospital (R. 10,1l1).

Private Joseph H. Fhilips, Medical Department, Stermberg
General Hospital, testified: That on the morning of November 12,
1935, while he was on duty in the receiving office of Stermberg
Goneral Hospital he was detailed to go to Company E, 3lst In-
fantry, for a patient; that he went there with the ambulance
and there was a patient already on a litter; that some men of
Company E carried the litter down to the ambulance and put it
in the ambulance; that the patient, whom he heard later was
Corporal Head, had blood on him where he had been shot; that
he took the body to Sternberg General Hospital and took it
straight to the operating room; and that shortly thereafter
Captain P%ev, of the Medical Corps, came there to examine it
(Ro 11-13 .

Captain Ralph V. Plew, Medical Corps, testified: That a
1little before seven o'eclock on the morning of November 12,
1935, he was called to Sternberg General Hospital to receive

‘& patient and that upon his arrivel at the hospital he d4id ses
‘a body, identified to him by one of the privates on the ambu-
lance as Corporal Head; that he exemined the patient and found
him dead, there being no beating of the heert and no breathing;
that upon examining the body he found several gunshot wounds,
one wound that entered at the chin and went upward into the
left frontal region of the skull near the eye, another wound
which entered the right hypochondriac and went into the liver
erd lung, and a third wound which passed through the right
shoulder and right chest and showed that the bullet went out
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the back (R, 13, 14); that the first two wounds described
indicated that the course of the bullets was roughly from the
direction of Corporal Head's feet toward his heed and the third
one indicated almost an opposite direction; that in his opinion
the third wound described was received first and kmocked
Corporal Head down and the other two were fired &s he lay on
the floor (R. 14, 15).

Major Semuel D. Avery, Medical Corps, testified: That on the
morning of November 12, 1935, he performed an asutopsy onm a body
labeled with Corporal Head's name. He read to the court the
protocol of that autopay, which, of course, is expressed in
technical terms. It may be briefly described as confirming the
testimony of Captain Plew as to the presence and direction of
three gunshot wounds, He testified that he recovered ome bullet
from the body but did not sttempt to recover the only other ome
in the body beceuse of the resulting mutilation of the face
should he remove the bdbullet. He further testified that in his
opinion any one of the three wounds would probably have proved
fatal and that the wound which entered through the arm and
axillery was probably inflicted first, knocking Corporal Head
down; that from the course o0f the bullets it is probable that
the other two wounds were inflicted upon Corporal Head while he
was lying on his back; and that the three wounds, in his opinion,
were inflicted approximately at the same time (R. 15-18).

Ceptein Robal A. Johnson, 3lst Infantry, testified: That on
November 12, 1935, he was commanding officer of Company E, 3lst
Infantry; that on that morning after an autopsy had been per-
formed upon & body at the morgue he exemined the body and
identified it as Corporal Head, FHe read to the court extracts
from the morning report of Company E for November 12, 1935,
containing an entry, 'Corporal Head, duty to died.' (R. 19, 20},

Sergeant John Zmuidina, Company E, 31st Infantry, and Corporal
John Walker, Company E, 31st Infantry, testified, the first
witness that shortly before seven o'clock on the morning of
November 12 he heard & couple of shots fired, walked out on the
porch and saw accused in custody of two noncommissioned officers,
First Sergeant loader holding a rifle which he subsequently
turned in and which the company records show to be one that
had been issued to accused on March 16, 1934, and the second
testified that on November 12, 1935, he was noncommissioned
officer in charge of gquarters and that on that morning approxi-
mately a quarter to seven he unlocked the arms racks, which up
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to that hour were locked. The testimony, being unimportant,
is not given in further detail (R. 72, 76).

Sergeent Evert L. Huitt, Company E, 31st Infentry, testified
that on the morning of November 12, 1935, he, in company with
one Private Stevens, was detailed to take accused to the
guardhouse for confinement; that on the wey to the guardhouse
accused gave him & round of ammunition, which was similar to
a cartridge shown witness in court (but not described); that
on the way to the guardhouse accused asked the question, 'Is
he dead?'! &nd upon being told that witness was afraid that the
man was dead accused remarked that he hoped so, 'that he didn't
deserve to live.,!' The next words accused uttered were, 'He
wasn't going to meke no punk out of me arnd get awey with 1it¢,?
end as a result of a cuestion &s to what he meant by that
witness said that accused told him that he wes drunk in bed
out in his shack and thet Corporal Head came into the shack,
g0t into bed and had intercourse with him while eccused's 'squaw'
stood by end watched him, Witness further testified thet accused
at the time was neither agitated nor nervous but was calm and
collected (R. 77-81).

Private George Stevens, Company K, 3lst Infantry, testified
that on the morning of November 12, 1935, he was detailed to
assist Sergeant Huitt to take accused to the guardhouse for con-
finement; that on the way to the guardhouse Sergeant Huitt and
accused had & conversation, into which witness did not enter;
that the first thing he heard accused say was, 'Punk..- He won't
make a punk out of anybody else;' that at the time accused was
not talking to anyone but was apparently welking ealong talking
to himself; that accused then asked Sergeant Huitt, 'Did I kill
him?' and Sergeent Hultt said, 'I am afreid you 4id;' that
accused then said, 'I hope so. He wasn't fit to live,' where-
upon Sergeant Huitt asked him what the trouble was and accused
said he had been out to his shack and drinking and Corporal Head
bad had intercourse with him with a *squaw' looking on; that
there was no attempt made by Sergeant Huitt to get any infor-
mation from Hayes, he merely asking him what was the trouble,
and thet that question was asked after acecused had started the
conversation (R. 83, 84).

Captain Armin W. Leuschner, Medical Corps, testified that
about eight o'clock on the morning of November 12, 1935, he
was called upon to examine accused 'as to his sobriety;' that
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he spent about ten minutes in the examination and formed
the opinion that at that time accused was sober and in the
possession of all his mental facultiea (R. 85, 86).

All witnesees testified that accused at the time of the
killing appeared to be sober ® * * * & % % % % %x # % * % &

3. The foregoing is the substance of the testimony bearing
upon the facts of the killing and accused's conversations in
connection therewith given by the witnesses on direct and eross-
examination while the prosecution was presenting its case in
chief. In addition, the method of handling guard sammunition
was developed at great length, presumsbly in connection with
the element of premeditation, It was shown by the evidence,
which need not be set forth in detail, that members of Company
R going on guard received their ammunition from the compeany
supply sergeant or the company mechenic and that they were
supposed to turn it back when they marched off guard. The pro-
cedure was a3 follows: fhen the men were preparing to form
for guard they went into the supply room, received a ¢lip con-
taining five cartridges of ball emmunition, and a check was
made by the supply sergeant or the company mechanic against
each man's neme, indicating that he had received the ammunition.
Upen marching off guard the following day the men were supposed
to report to the supply rodm and turn in the ammunition, either
to the supply sergeant or the company mechanic, at which time
their names were checked off, indicating that the ammunition
issued had been returned. On November 6, 1935, accused, with
some nine or ten other men of Company E, was detailed for guard
duty to supplement the guard furnished by Company H of the same
regiment., There is no direct evidence that accused obtained
eny emmunition, but the circumstantial evidence indicates that
he did, and he himself substantially states he did (R. 161, 163).
When the men of that detail marched off guard the following day
neither the supply sergeant nor the company mechanic were avail-
able and the result was that the ammunition was turned in by
the men from time to time thereafter, some of it by voluntarv
action of the particular men who had the emmunition and in a.
least two instances because the company mechanic went to look
for the men whose nemes had not been checked off, there being
a shortage of ammunition for the next guard the company would
furnish. No records were produced and presumably none were
available., The system of issuing and receiving emmunition
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was loose, as it involved issue in the individual companies
instead of at the guasrdhouse, and no adequate method was
adopted to insure that the emmunition would be turned in
when the guard detail marched off guard.

4., The sole relisnce of the defense was upon the prose-
cution that at the time of the killing accused wes in such
mental condition, due to an aleoholic hallucinosis, that he
waS not mentally responsible for his act., Stated in enother
way, it may be said that the defense relied upon the proposition
that accused, at the time of the killing and for a few days
before, was temporarily insane, using the word insane in the
popular semnse. Accused called as witnesses two members of the
bogrd of medical officers which had exemined accused to determine
his mental condition prior to trisl. In order to make their
testimony intelligible it {s necessary to set forth a summary
of the statements made to the medicel board by various enlisted
men in the company of which accused was & member., With one
exception, none of the witnesses who gave evidence before the
medical board were called es witnesses by the defense, defense
apparently relying upon the fact that their testimony as given
to the board of medical officers would be read in court, as it
actually was read, for the consideration of the court. Two of
such witnesses were called by the prosecution and testified
substantially to the same effect as they did to the medical
board.

Privete first class John C, Keyser, Company E, 3lst Infantry,
testified before the board of medical officers: That he had
known Privete Hayes about eleven months, Ue-slept in the same
squadroom, across the aisle. That he was practically slways
under the influence of alcohol, although sble to turn out for
formatjions, About November 9th, he noticed that Private Hayes
kept more to himself and seemed moody and brooding, He 4id not
seem to be on bad terms with any one in the organization., On
the morning of the tragedy.he saw Hayes sitting on his bunk
with the rifle nearby. He left the squadroom end e few minutes
later heard the shots, then saw Fayes descend the stairway, go
to the supply sergeant and hard him his rifle (Ex. A, p. 3).

Private first class Andrew Arrogo, Company E, 3lst Infantry,
testified before the board of medical officers: He has known
Private FPayes for one and one half years. Slept two bunks
away. Drank most of the time-~had to have liquor. That about
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two or three nights before the accident he heard Hayes carry-
ing on an animated conversation with an imaginary person in

the room of a N.C.0., but on investigation found the room empty.
That Hayes seemed excited a few days before the accident; he
seemed)to keep to himself, seemed worried and moody (Ex. A,

P. 3,4).

Private first class Joseph F. Levy, Company E, 3lst Infantry,
testified before the board of medical officers: That he has
known Private Hayes for thirteen months, Sleeps next to him
and in the same squad. That he was usually under the influence
of alcohol--muttered to himself when drinking. Actions unusual
a few days before the accident because he stayed in at night
and apparently had stopped drinking. He seemed moody and -
worried. On good terms with the deceased. Private Hayes carried
on conversations with unseen individuals often when drunk and
occasionally when sober. TUsually began drinking on paydsy and
continued for ten days, then as opportunity offered (Ex. A, p. 4).

Private Thomas Hadley, Company E, 31st Infantry, testified
before the board of medical officers: That he has known Private
Hayes about four months, has been in the same squadroom and sleepe
one bed removed from him, That in his opinion Hayes was a drunkard,
being usually undexr the influence of alcohol. That he was a quiet
drunkard, That Private Hayes' conduct was unusual & few days
before the tragedy because he seemingly had stopped drinking.

That when he had been drinking he would sit on his bunk and mutter
to himself. Seemed to be talking to his squaw ebout money. That
he seemed to be on good enough terms with every one in the

company (Ex. A, De 4).

Private first class Hyman Golinger, Company E, 31st Infantry,
testified before the board of medical officers: That he has
known Private Hayes for almost two years. That Hayes was a
steady drinker, Given to mumbling and cursing to himself when
drinking., That a few days before the accident he would not
talk, kept to himself, seemed moody and worried, Expression
on his face changed. That he seemed friendly enough with Corporal
Head (Ex. A, p. 4).

Private first cless Bill C. Hill, Company E, 31st Infantry,
testified before the board of medical officers: That he has
known Private Fayes one year and two months, That Hayes drinks
pretty much all the time. After coming off his drunks, he
walked about talking to himself, Sometimes d1d unusual things.
About November 10, along about 8:00 p.m.,, Heyes came into the
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latrine, took a bucket of hot soapy water and proceeded to
water the flowers hanging outside, opened the door &nd

threw the bucket into the latrine, seemed sober at the time.
About the same date Hayes carried on a conversation with the
mess sergeant in the N.C.0.'s room, but the sergeant was not
there, seemed sober. Seemed to be on good terms with Corporal
Eead (Ex. A, Do 4)0

Private first class John W. Bishop, Company E, 3lst
Infantry, testified before the boerd of medical officers:

That he has known Private Hayes about one and one half years,
Hayes drank excessively. Two or three drinks seemed to turn
his mind. Carried on imaginary conversations. TUsed to drink
hair tonic, etc., That Hayes seemed sober &nd sane the morning
‘of the accident, Saw Hayes deliberately shoot down Corporal
Head, step forward sabout three paces and shoot two more times,
Seemed to be on good terms with Corporal Head (Ex. A, p. 4, 5).

Sergeant Evert L. Ruitt, Company E, 31st Infantry, testified
before the board of medical officers: That he was on duty with
Company B November 12, 1935, sbout 7:00 a.m., Immediately after
the accident, received orders from the first sergeant to take
Private Hayes to the guardhouse, While taking Heyes to the
guardhouse, Hayes asked the sergeant if Corporal Head were dead.
Upon being told 'Yes' he remarked that he was glad of it bde~-
cause Corporal Head was not fit to live. A bit later he said
Corporal Heed could not meke & punk out of him eand get eway
with it. He told the sergeant that a few days before he was
out at his shack in bed drunk when Corporal Heed came in end
while Hayes' woman was watching, Corporal Head f--- him (come
mitted an act of sexual perversion). The sergeant states that
Hayes' attitude seemed to indicate a complete satisfaction with
his act of alleged murder (Ex. A, p. 5).

Private George Stevens, Company E, 3lat Infantry, testified
before the boerd: That about 7:00 a.m., November 12, 1935, he
was ordered by the first sergeant, Company E, to help Sergeant
Huitt take Private Hayes to the guardhouse. That en route to
the guardhouse he heard Private Hayes ask Sergeant Euitt 1if
Corporal Head was dead, Upon being answered in the affirmative,
Private Hayes remarked that he was glad of it as the S.0.Bem—ew=
fe=-=~ him in front of his squaw while he was drunk snd tried
to make a punk out of him (Ex. A, p. 5).

Major Albert W. Kenner, Medical Corps, president of the
board of medical officers appointed to examine accused, identified
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the report of the board of officers and read to the court the
opinion of the board following its examination (R. 88, 89).
That opinion is as followsa:
1l That at the time of the commission of the alleged
, act, Private Hayes was suffering from a mental derange-
ment, marking him as temporarily abmnormal, to wit, a
transient, acute alcoholic hallucinosis, which condition
rendered him not susceptible to ordinary humsn motives
or appreciations of right or wrong or to the normal
control of his actions.

2., That at the present time this soldier shows no
evidence of gross mentel ebnormality,

3« That at the time of the commission of the alleged
offense he lacked the ordinary understanding of right
and -wrong and also lacked the ordinary capacity to con=-
trol himself from wrong actions,

4. That Private Michael B. Heyes (R-905176), Company
E, 3lst Infantry, is mentally ceapable of commnicating
intelligently with his counsel, of understanding the
nature of the proceedings and of doing the things
necessary for an adequate presentation of his defense

(EI. A. po 7)0
He testified that a person suffering from acute alcoholie
hallucinosis would at the time he was experiencing the halluci-
nations believe them to represent actual happenings; that such
hallucinations might last over periods of several days or weeks
or even months, depending upon the precipitating cause; and that
while experiencing the hallucinations a men's mind might go blank
for a short space of time (R. 90, 91).

Major William D. Mueller, Medical Corps, testified: That
from the information obtained from accused 1t appears that he was
from a poor femily and had very little educational advantage,
having only spent two years in the grades. Later he went to
night school for about two years and acquired a knowledge of
reading and to some extent an ability to write; that at an
early age he was required to lhelp maintain the family and that
he began drinking at the age of sixteen or seventeen years;
that from his first entrance into the service in 1912 he drank
hebituslly, particularly about payday; that he was out of the
service from 1919 to 1924, during which time he drank con-
siderably and apparently was unable to keep employed; that he
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reenlisted on account of his drinking habits, being unable

to work; that es he has grown older he has indulged more
heavily and since being in the Philippines has used alcohol
excessively; that he indulged habitually in alcohol whenever
obtainable and then excessively for a week or more at the
beginning of each month (R. 100). He further testified that
accused, in his opinion, had suffered from an acute mental
disturbance marked especially by active hallucination end

that this condition evidently had existed for several days
and then gradually subsided and prior to his asdmission to the
hospital had cleared up (R. 93); that at the time of his dis-
charge from the hoepital he was considered as not suffering
from any mental disturbance of sufficient degree or severity
to make 1t necessary to remain in the hospital longer; that
at the time of his admission to the hospital accused was not
suffering from hallucinations but that he was not entirely
clear sbout the reasons for the commission of the killing;
that he became clear on this point while in the hospital and
had a good conception of the affair when he was discharged

(R, 92, 93); that an individusl suffering from arteriosclerosis,
if the brain is effected, would be more susceptible to aleco-
holism then an average individuel; that arteriosclerosis in a
person of accused's age has evidently begun earlier than it is
usually found; that accused's hallucinations were evidently
extremely vivid and to accused appeared to have been real, as
if they were actual happenings; that a person in esccused's
mental condition, while his mind would not be absolutely a
blank, for a short interval might not realize what had taken
place, that is, the details of {t; that in accused's mental
condition hellucinations might drive him to uncontrollable
impulses; that such impulses frequently happen under such
conditions; that such alcoholic hallucinations as accused had
are of varying severity end varying duration; sometimes lasting
several days or even weeks or months before the individual
‘c¢lears up mentally (R. 93-95); that usually such cases of
alcoholic hallucinnsis develop upon the withdrawal of alcohol,
although they might occur while a person is using alcohol;
that such hallucinations stand out very prominently, very
vividly, and affect the sense of hearing and to & much less
extent the sense of vision and frequently pertain to sexusl
matters, especially sexual perversions; that persons suffering
from such hallucinations hear volces accusing them of having
committed perverted sexusl acts and yet to outward appearances
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may appear to others practically normal, showing no outward
evidence of having such experience; that even during such
experiences, if spoken to he will respond in en ordineary

manner and go about his work in the usual manner; that with
such hallucinations & person might take an attitude of defense
against those he believed injuring him or he might try to es-
cape from it all; thet having recovered from such hallucinations
it would be very unlikely that he would experience them again
unless he*again indulged in alecohol (R. 95,98,111); that he

does not believe that a person who has recovered from such
hallucinations would again suffer from them if placed in solitary
confinement; that at the present time there i3 a similar case in
the hospital, in which the man was actively hallucinated followe
ing the excessive use of alcohol over a period of about six
weeks; that his hallucinations lasted about one week, during
which time his conduet and actions were not especially notice-
able or unusual; that the people with whom he was working and
closely associated with noticed nothing unusual but that finally
the condition grew so bad that he made an attempt to leave the
company; that the patient is no longer hallucinated but has -
still not corrected the impressions and that the hallucinations
were 80 vivid, 8o real to the patient, that he still believes

in the actual occurrence of them (R. 97, 98); thet while under
observation accused was very cool and very calm and didn't seem
to worry especially; that so far as he could Jearn accusedt's
hallucinations consisted in hearing voices condemming him and
telling him that he was a 'binabay' (a Tagalog word which
literally means a hermaphrodite but which is frequently used to
indicate a sexual pervert) and that at the same time he was
having what are termed *ideas of derision,* that 1s, he Ielt that
the soldiers in the company knew about the accusations against
him and were looking upon him with derision; that when accused
looked about &nd saw people laughing or smiling he thought that
it was directed at him; that finally accused developed the idea
that the men in the company were laughing at him and pointing
at him because he had had perverted sexuasl intercourse; that a
person who had recovered from such hallucinations who still
believed that the acts actually happened would be having de-
lusions, that is, false beliefs; but that that would not of
necessity show mental derangement; that a man who had recovered
from such hallucinations is not in need of mental treatment but

.
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should be placed where he couldn't get alcohol, because
otherwise he would be a definite menace to others (R. 98-101);
that accused's condition of arteriosclerosis at the present
time is very mild; and that as a result of his observations
he believes that accused was mentally irresponsible at the
time of the killing and 434 not know the difference between
right and wrong (R. 93, 102),

Prior to proceeding to the cross-exemination of Major
Mueller prosecution read to the court certain paragraphs from
Clark's Handbook of Criminal Law with reference to partial
insanity and insane delusions. Included in the text read to
the court wes the following: * * * * If a person is laboring
under a partial delusion, not being in other respects insane,
he must be considered in the same situation as to responsibility
as if the facts in respect to whieh the delusion exists were
real; that if, for example, a person, under the influence of
his delusion, supposes another man to be in the act of taking
his life, &nd he kills that man, as he supposes, in self defense,
he would be exempt from punishment, but if his delusion was that
the deceased had inflicted a serious injury to his character
and fortune, and he killed him in revenge for such supposed
injury, he would be lisble to punishment.' (R. 103, 104).

. Upon cross-examination Major Mueller stated that in the
opinion of the board.accused was clearly suffering from an acute
~aleoholic hallucinosis and that even if a3 a matter of fact
Corporal Heed had committed an act of sodomy upon him he would
still ssy that accused was suffering from hallucinations and
delusions, because the hallucinations were not merely with
reference to the act which he believed Corporal Head had com-
mitted but involved other matters such as the fancied peculiar
way that other soldiers in the company were looking at and acting
toward him. He stated that without hallucinations such ideas
would not exist. He further stated that he believed that aec-
cused was definitely hallucinative for three or four days prior
to the killing and that he did not base his opinion alone on
the statements of accused but upon all the facts which the
msdical board gathered from other witnesses (R. 106, 108, 110).
He stated no one fact would indicate mental irresponsibility
but the sum of the facts definitely did. During his ecrosas-
examination and the further examination by the prosecution and -
by members of the court he explained that in his opinion it was
not possible that aceused had fabricated his story; that he was
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accustomed in his practice to observe men who feigned mental
disorders and rarely bad difficulty in detecting them; and
reiterated the fact that a man could have hallueinstions
and 3till be epparently normsl in his actions and conver-
sation (R, 109, 110). In explaining his disagreement with
the medical officer who exemined accused for sobristy shortly
after the killing, he steted that men suffering from halluci-
nations when undisturbed have them very vividly and yet if
spoken to the hallucinations disappear temporarily and they
react in a normml manner, and that & brief examination not
aimed at the idea of mental disturbance would not bring out
the true picture, He stated further that in his opinion
accused's mental condition was due to long continued use of
alcohol, Referring to the proposition of hallucinations,
Major Mueller explained as follows: .

'A man may have these alecoholic hallucinations which

are quite active, and left to himself the hallucinations

will annoy him very much. He will hear these words and

he probably would be accused of various things by others,

by some individual he might know. Very actively halluci-

nated, he might even speak out and answer these voices if

he were alone and answer the voices and say what he was

going to do, and so forth., Another individual stepping

into the room at that time, getting into conversation,

the hallucination might entirely cease to exist and often

they do. That is a peculiarity of this type of alcoholic

hallucinations. They actually subside and are not present

at the time they are occupled with something else, but

when left to thelr own devices they become very pronounced.'

(R, 113).
Extended cross-examination by the court failed to shake witness!'
testimony in the slightest degree. He was definitely of the
opinion that accused at the time of the commission of the offense
and for several days prior to that time was in a mental condition
which made it impossible for him to distinguish right from wrong
or to abstain from doing a wrongful act. Major Albert W. Kenner,
recalled for the defense, testified that there was no disagreement
between him and Major Mueller as to the findings of the board.
Upon being asked whether it was his opinion that accused's con-
dition was ceused primarily through the use of alcohol he stated
in his reply that he would like to qualify that, stating, 'I can
say that had it not been for this use of aleohol he would not
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have developed that delusion system that he was laboring under
before and after this episode.’ _

Private first class John M. Neary, Company E, 31st Infantry,
testified: That on a Saturday immediately after (October)
payday he, in company with Corporal Head and Corporal Burchell,
left Estado Mayor to go to Corporal Burchell's shack; that while
they were there accused and his woman ceme there and they had
some beer; that they then went to the sheck in which Fayes'
wonan lived end obtained a peck of gin (a little more than a
quart), which they drank in part; that accused was very drumnk
and most of the time was lying down on a straw mattress; that
they had chicken soup to eat and that he does not remember whether
Hayes got up and ate some or not; that he bad never hed any reason
to be offended at accused, whom he has known for about two years,
the same length of time he had known Corporal Head; that relations
between accused and Corporal Head were friendly and that he him-
self went about with Corporal Bead 'quite a bit;' (R. 126, 130-132);
that he never heard Corporal Head make &ny threats against accused
and that if asccused believed that on the night in question he
heard one of the three, that is, the witness, Corporal Head or
Private Dickerman, say in effect, 'let's geot him down and hit
him over the head' or 'lLet's send the squaw out and get some
poison and poison his gin,' accused must have been imagining that
the remark was said, witness stating that no such remark was ever
said; that witneas had never heard Corporal Head say that he had
tused' the accused or words to that effect nor had he ever
heard Corporal Head make any remarks about accused being a tbinabay!’
(R. 127); that so far as he knew there was no Filipino in the
shack at the time other than accused's women, and in effect thet
the only possible place thet anybody could be without being seen
was a very small room used by the woman's 'old man', which room
he described as a 'little cubbyhole' (R. 135). The extended
‘cross-examination is not material as it was merely designed to
shake the witness's story and did not have that effect,

Corporal Clarence E. Burchell, Company E, 31lst Infantry,
testified: That on the second of November he was out in Maypajo
with Corporel Head and Private Neary and accused was there at
that time; that he never heard Corporal Head or Private Neary
meke the remark, 'Heyes gets drunk we will hit him over the
head,' nor had he ever made such a remark himself; that he had
never heard Corporel Head say anything against accused nor ac-
cused say anything against Corporal Heed and that they always
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seemed to be good friends; that he himself was always friendly
with them; that he had never known of eny unnatural acts be-
tween accused and Corporal Eead nor haed he ever heard Corporal
Head say that such an act had been committed; that he had
never heard Corporal Head say enything to ridicule Hayes in
any way (R. 136-138), .

Private Andrew Arroyo, 66th Service Squadron, Air Corps,
testified that he has known accused since June 17, 1934;
that accused was & heavy drinker and that during the periods
he was drinking he was accustomed to sitting around on his
bunk talking to himself; that witness did not know what he was
talking about as his bunk was four or five bunks away from
his; that one night when he came down from the squadroom he
saw accused standing in the doorway of the sergeants' roonm
gesturing and carrying on an animated conversation although
witness could not distinguish the words; that witness in pass-
ing looked into the sergeants' room, which was merely screened
from the hall, and saw to his surprise that there was no one
inside; that accused was drunk; that he was not singing dbut was
actually conversing, although there was no one with whom he
could converse (R. 139-142).

In rebuttal the prosecution called Catalina Robias, who testi~
fied through an interpreter that she knows accused and while
they are not legally married they live together &s wife and
husband in Maypajo; that after payday in November accused
brought three soldiers to her house and they told her to buy
something to eat; that emong those present was Private Neary
and another man whom they called *'Head' (R. 143, 144). That
while there she saw Corporal Head approach accused in a little
room off the kitchen and that Corporal Head was forcing accused
to submit to an act of sodomy although accused resisted but
that Corporal Head was too strong for him; that at the time the
other soldiers, whom she described as being 'half sober', were
in enother room used &s a bedroom and directly adjoining the
room in which Head was supposed to be forcing accused {R. 145-147).
She further testified that she was in the kitchen at the time
and that her son was with her, and expleined her failure to
tell her story during the investigation of the matter by the
fact that she was frightened when a member of the military
police came to her home, She further testified she had never
told accused about what she had seen (R. 147, 148).
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Mr, John Hayes, a witness for the prosecution, twenty-three
years of age, testified that he is & son of Catalina Robias;
that he was at her house in November when accused brought
three other soldiers there snd that when they came into the
sala he left and went into the kitchen and was preparing a
chicken which the soldiers were going to eat; that while he was
in the kitchen he heard accused‘'s voice say, ‘'No, don't like
that;' that at that time accused was in the room adjoining
the kitchen 'with a fat guy;*' that the other man was trying
to get accused's pants down and the accused was trying to get
away; that accused was aquatting down and not lying on the
floor; and the other man was trying to commit an act of sodomy
upon accused (R. 149, 150); that at the time two soldiers
were in the sala where he could see them by looking through
the door; thaet witness wanted to go in and stop Heayes and the
other man but his mother pulled him out, being scared; that
the two soldiers in the sala were pretty drunk and looked like
they were asleep (R. 151, 152).

Private Albert G. Dickerman, Company E, 31lst Infentry, called
by the defense, testified: that in November, the first Saturday
after (October) payday, he was in & shack in Maypajo with Private
Neary, Corporal Head, and accused; that they had chicken soup
there that night; that there was a woman in the shack but he did
not see her son; that he and the others had several drinks of
gin; that Corporal Head was never out of his sight and that he
did not see Corporsl Head commit any Wnusual acts of eny kind
(R. 153-155); that he could not say that Corporal Head was
texactly drunk' nor ‘exactly sober;' that accused was likewise
drunk, as apparently the others were 8lso; that accused was
always within bis sight and he saw no evidence of any irregular
acts at*that time; that he wrestled & little on the floor with
Corporal Head but with nobody else and that' there was no other
wrestling around that afternoon (R. 155).

First lieutenant John H. Kane, 313t Infantry, assistant
defense counsel, testified: That on two occasions he was present
when Catalina Roblas was interrogeted, the first time accompanied
by Captein Robal Johnson, the company commander, and the second
time by Colonel Miller, the investigating officer; that the
woman did not give eny information whatever in regard to the
alleged act of sodomy and when questioned specifically about it
said, 'No, no, no,' and crossed herself several times; that he
asked her the question four times that he remembers of and got
the same answer (R. 158, 159).
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5, Accused made an unsworn statement which in pertinent
part is substantielly es follows: That on Thursday (November
7, 1935) he marched off guard about a quarter after or half
past twelve and went to the supply room but found it closed;
that he then went upstairs and prepared for luncheon, then
some time later drew some cigarets and s0ld them, with the
proceeds purchasing gin; that he came back early that night
to prepare for participation in the guard of honor to be turned
out for the Vice President of the United States the next morning;
that in the meantime he had some drinks in the city after leav-
ing his shack in Maypejo; that after arranging his egquipment,
etc., for the guard of honmor he remarked, apparently to no one
in particular, 'I guess I'1ll go over to the Walled City, get
enother drink and go to bed, if no binabay stops me,' whereupon
Corporal Head said, 'What you.care? You're & binabay yourself,?
and added, 'Anybody could prove that you were;! that accused
wanted to right Corporal Head but no fight took plage; that
accused went out and had a couple of drinks of gin; that after
the guard of honor was dismissed the next day he had some more
drinks and then returned to barracks and there saw Corporals
Head and Burchell and Private Neary together and from what he
could hear they were talking about putting him on the spot;
that instead of going in to dinner he went out to Maypajo and
asked the woman if there wes any truth in what Corporal Head
had said; that at first she said, 'No,' and then she said, 'Yes,*
and finally she said, 'No;' that while he was there Corporal
Head, Private Neary and Corporal Burchell came and stood near
the shack and he could hear them talking to the effect that
they would smash accused's head with a bottle when he got drumk
and also to the effect that they would get a couple bottles of
gin and after he had finished one they would poison the other
and people would think he had committed suicide; that then the
three scldiers ceme into the shack and he asked Head what he
was going to do and Head =maid, 'Let it drop,' and accused said
that 1f Head would take everything back there would be nothing
to it and added that he didn't 'believe it' &and couldn't get any
information at the shack and that nobody in the company seemed
to know anything about it, to which remark Neary replied, 'No;'
that later he went back to the city and was picked up by thas
tirst sergeant and given some fatigue; that that night being
Friday he was preparing for inspection the following day end on
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checking up on his equipment found the ammunition which he

had retained when he found the supply room closed and decided

to clean it up and turn it in; that he was interrupted by
excessive calls for fatigue, etc., and so put the stuff in the
cleaning bag and forgot about it; that Saturday night they had

a celebration for the men who were sailing on the November
transport and he drank severzl glasses of beer, going to bed
about nine o'clock; that Sunday and Monday he stayed in quarters;
that Tuesday he got up at reveille snd after the formation made
his bed end then had breakfast, which as he remembered consisted
only of a cup of coffee and & little piece of toast; that he then
returned to the squadroom and started to clean his equipment and
was again called out on fatigue; that when that was finished he
went into the latrine, where Corporasl Head was shaving, end it
seemed to him that every one quieted down &s soon &s he came in;
that he washed his hands and went upstairs and took his rifle
out of the rack and was eleaning it, for which purpose he dumped
ell the cleaning material out and the ammunition was with it;
that he put the emmnition to one side, intending to turn it in
before going to drill, and while cleaning his rifle he heard a
lot of laughing behind him and turned and saw Corporal Head,
Neary, Burchell, and some one else laughing; that he turmed
around and continued to clean his rifle and they continued to
laugh and he turned again and it looked as though Corporal Head
was pointing down at him and it looked as if he were sneering at
him and after that accused remembers nothing (R. 160-165) .

4. The fact that accused killed Corporal Head at the time and
Place alleged in the specification is conclusively established by the
testimony of numerous eyewitnesses, Prior to the trisl a medical
board consisting of Mejor Albert W. Kemner, Medical Corps, Major
‘William D. Mueller, Medical Corps, and Captain William W. Nichol,
Medical Corps, was appointed to inquire into the mental condition of
accused. Two members of the board had accused under observation from
November 20 to 28, 1935, and made & careful and thorough study of
his physical and mental condition., "The study consisted of the
complete physical exemination, observation of his mental reactions
and consideration of his history which was obtained from the soldier
himself and his close associates.® The report of the medical board
and the clinical record of the accused were introduced in evidence
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as Exhibits A and B, respectively, and are quoted at considerable
length in the summery of evidence. Therefore, it will be necessary
to set out here only the findings of the board, which read as follows:

"Findings: As a result of this examination of Private
Michael B, Hayes, (R-905176), Company 'E', 31lst Infantry,
end all the evidence obtainable and pertinent to this
case, it is the opinion of the Board:-

1, That at the time of the cormission of the alleged
act, Private Hayes was suffering from a mental derangement,
marking him as temporarily ebnormal, to wit, & trensient,
acute alcoholic hallucinosis, which condition rendered
him not susceptible to ordinary humen motives or appreci-
etions of right or wrong or to the normal control of his
actions.

2, That at the present time this soldier shows no
evidence of gross mental abnormality.

3. That at the time of the commission of the alleged
offense he lacked the ordinary understanding of right and
wrong and also lacked the ordinary cepacity to control
him-self from wrong actions.

4. That Private Michael B, Hayes, (R-905176),
Company 'E', 31st Infantry, is mentally capable of com-
municating intelligently with his counsel, of understend-
ing the nature of the proceedings and‘or doing the things
necessary for en adequate presentation of his defense.”

Major A. W. Kenner, Medical Corps, and Major W. D. Mueller, Nedicsal
Corps, both members of the board, were called as witnesses by the
defense and testified at great length. Searching eross-exemination
completely failed to shake their testimony that accused was insane at
the time of the commission of the act charged, or to meke them modify
in any degree the findings of the medical board.

5. The issue in this case is clear cut and the question to be
determined may be stated as follows: Was accused's mental condition
such that at the time of the killing he was legally capable of forming
the criminal intent involved in the offense? It was incumbent upon
the prosecution to establish this element of the offense, as well as
all others, beyond a reasonable doubt. The two medical officers,
above referred to, testified that at the time accused killed Corporal
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Head he wass suffering from a mental disease known to the medical
profession as acute alcoholic hallucinosis, and that he was actuated
and impelled to the act by certain hallucinations, one of which was
that Corporsl Head had forced him while he wes in a drunken stupor

to be a passive partner to an ect of sodomy. The prosecution con-
tended that sodomy had actually been committed upon him by Head and
that therefore accused's belief was founded upon faet and not halluci-
nation, Two witnesses, Catalina Robies, a native woman, and her son,
Mr. John Bayes, were introduced by the prosecution in rebuttal., Both
of these witnesses testified that Corporal Head did commit an act

of sodomy upon the accused, However, three soldiers, Corporal Burchell
and Privates Neary and Dickerman, who were present at the time and
place where the act was said to have been committed, testified that
they saw no such occurrence, Catalina Robias twice made statements
before the trial in the presence of two officers that no act of sodomy
was comuitted by Heed upon eccused. It is significant that she re-
peatedly mede the sign of the cross while making these statements

and that upon the witness stend, when she reversed her testimony,

she made no such devout gesture. The theory of the defense counsel

as to why this witness changed her testimony is that some misguided
friend of accused went to the woman and t0ld her that it would help
.accused if she testified that sodomy had actually been committed upon
him by Head. In view of the fact that accused was "her man" end that
he had for six months been contributing to bher support, this theory

is a reasonable ene. Major Musller testified that, in his opinion,
the act of sodomy was not committed and that the bellef of accused
that it was committed was based upon hallucination and not upon fact,
and that in addition to this hallucination he suffered from halluci-
nations of persecution and ridicule.

The defense is by no meens entirely dependent upon the testimony
" of medical. witnesses for proof of accused's ebnormal mental condition;
mich of the evidence adduced in behelf of the Government tends to
substantiate the correctness of the board's conclusion and the testi-
mony of medical officers, It will be remembered that a number of

lay witnesses, associates of accused, who testified before the court,
and others who gave statements before the medical board, seid that
eccused had acted peculilarly for some time before the homicide. He
would "mutter to himself, seemed worried and moody, and would not
talk™, "On one occasion for no eprarent reason, while apparently

-23-



(105)

sober, he watered flowers with hot soapy water. On another occasion
he appeared to be talking to a sergeant., This was observed by
several soldiers. The incident was so unusual that the soldiers
looked for the person with whom he might be having conversation

and could find no ome." Corporal Tom W. Bouldin, & witness for

the prosecution, who was apparently the senior noncommissioned
officer present at the moment of the tragedy, testified, "I looked
back up at Private Hayes and the men were milling around the company
and I turned around and told them to get the hell out of quarters,
that the man was crazy".

Further evidence that accused was laboring under an hallucination
at the time he fired the fatal shot is found in his statement that
Corporal Head was laughing end pointing down at him et the moment
Hayes seized his rifle to fire; "It looked to me like a sneer was
on his (Corporal Head's) face,” while Privete James L. Keffer, Jr.,

a witness for the prosecution, testified that nothing of this sort
actually heppened; that Corporal Head was not laughing, that he was
not pointing at anybody but was at the moment saying to Burchell,
"Meet you in e few minutes down on the company street”,

Another hallucination under which he labored was that Head,
Burchell and Neary had plotted to kill him. 1In his statement he
said, "I could hear them talking there and I could hear them say
'When he gets drunk we will smash his head with a bottle', and they
kept talking and finally they said 'We will get two bottles of gin
and after he drinks one we will put poison in the other and let him
drink that one'. They said 'The squaw will get it and they will
think he committed suicide himself.'"™ Both Burchell and Neary
testified that no such conversation had ever teken place between
them., It seems clear that accused not only believed that Corporal
Head had committed sodomy upon him but that he {(Head) had told his
companions of the act. It is reasonable to believe that had he been
rational he would heve known that if sodomy had actually been com-
mitted, Head, a noncommissioned officer, would not have told the men
of the company over whom he exercised authority and whose friendship
and respect he must have valued that he had been guilty of a loathsome
act for which he might have been tried by & generel court-martial
and sentenced to dishonorable discharge and imprisonment for five
years in a federal penitentiary., There is no evidence in the record
that Corporal Head had ever told enyone that he had ever committed
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such an act. It is significant that not a single witness who
testified kmew of any bad feeling having existed between Corporal
Head and accused before the tragedy. On the contrary, many of

them said@ that they were friendly and were frequently seen together,

The prosecution in attempting to show premeditation laid stress
upon the fact that accused had in his possession ammunition whiech
he obtained when he did his last guard duty on November 6. The
evidencg 1s far from clear as to when the emmunition came into his
possession, but granting, for the sake of argument, that he did get
it on that day and for the purpose of killing Corporel Head, it is
not reasonable to believe that had he been sane he would have waited
for six days and then killed him in the presence of some twenty
witnesses,

Let us now look at the gqualifications of the two medical
officers who testified for the defense., First, it must be conceded
that they were absolutely unbiased. They had nothing to do with
-their selection &s members of the medical board. They were not
employed by accused, their compensation wes in no way dependent upon
their findings as members of the board or upon their testimony before
the court. Major Kenner graduated from a recognized medical school
and has had the usual experience with mental cases to be implied from
the hardling of soldiers for twenty years. Major Mueller, who bore
most of the burden of the direct examination and the very lengthy
and searching cross~examination, hes made &'specialty of diseases
of the nervous system and mind since he graduated from medical schoocl
in 1899. For seventeen years he was employed in a state asylum for
the insame. He took a special course et the post graduate school
in New York in 1910, end has alweys specialized in nervous and
mental diseases since he came into the military service in 1917.

He has often qualified as an expert both in civil 1ife end in the
Army. This is indeed a remarkable record, and it is very doubtful

" whether there are many other medical officers in the Army who have
had such a long and unbroken experience in the observation, diagnosis
end treatment of diseases of the mind. Both Major Kenner and Masjor
Mueller testified that accused had the physical symptoms which
accompany the mental disease from which he suffered. Major Ksnner
said, referring to asccused, "a man with arteriosclerosis of a brain
type, cerebral type, has undergone certain more or less degermerative
or detsriorative changes which may very well impair his judgment”.
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The correctness of the diagnosis and comclusions reached by Majors
Kenner and Mueller in the case of accused are supported by the
following extract from "Insenity and Law", a treatise on Forensic
Psychiatry, by H. Douglas Singer, M.D., M.R.C.P. (Londocn), and
William O. Krohn, A.M., M.D., Ph.D.:

"ACUTE ALCOHOLIC HALLUCINOSIS:

Another acute mental disturbance is acute halluci-
nosis. In this, there is no clouding of consciousness
and the man remeins approximately oriented as to his
surroundings. But he experiences a wealth of halluci-
nations, especially suditory but also involving other
senses, which are so persistent that they octupy all his
attention. The voices are generelly threatening and )
insulting, end are reacted to in an entirely appropriate
manner, The man answers them back, threatens to get even
and may take violent measures in his efforts to deal
with them. The fear of injury, which the voices threaten,
may lead slso to efforts to escape and even to suicide.
During the acute phase of the disorder, no explanation
may be offered for the occurrence of the voices, but, as
the hallucinations subside and leave time for thought,
a8 more Or less well formed system of delusion may be
developed to explain the persecution experienced. This
paranoic state may persist for some time and may become
chronie (chronic hallucinatory parenoia). The duration
of the acute hallucinatory period is, as a rule, not
more than & few weeks, though here again there may be a
transition to a chronic hallucinosis resembling dementis
praecox or to a Korssskow psychosis.™

The prosecution offered no expert medical testimony to redut that
of Majors Kenner and Mueller, although it is probable that there were
many medical officers availeble for that purpose. It 1s true that
Captain leuschner, 2 medical officer, did testify that by direction
of the post adjutant he examined &ccused "as to sobriety"™ for about
ten minutes, an hour or more after the tragedy and that "at the time
of examination the men was sober and in possession of a&ll of his
mental faculties®™, This witness 4did not gualify as an expert in
mental diseases. However, even if accused "was in possession of all
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of his mental faculties” at the time Captain Leuschner made his
cursory exemination, this fact would not be inconsistent with the
findings of the medical board or with the testimony of Majors

Eenner and Mueller. Their belief was that the act was committed
when accused was at the height of en intense emotional storm, and
that he was actuated by a2 momentary, irresistidle impulse, a condition
that rendered him not susceptible to ordinary humsn motives or
appreciation of right or wrong, or the normal control of his actions.
This trepsitory form of insanity, which somestimes exists for only

a moment and leaves the petient apparently normal after its passing,
is well recognized by both the medical and legal professions.

6. The prosecution laid great stress upon the English rule
in the McNaughten case and insisted upon its epplication to the
instent case, The trial judge advocate went so far as to furnish
the members of the court with mimeogrephed, underscored copies of the
rule. This rule is not supported by the decisions of the Federal
Courts nor by the holdings of the Board of Review and The Judge
Advocate General, In Smith v. United States, 36 Fed. Reporter
(24 series) 548, 'the court said:

"The English rule, followed by the American courts
in thelr early history, end still adhered to in some of
the states, was that the degree of insanity which one
must possess at the time of the commisg}on of the crime
in order to exempt him from punishment must be such as
to totally deprive him of understanding and memory., -This
harsh rule is no longer followed by the federal courts
or by most of the state courts., The modern dqetrine is
that the degree of insanity which will relieve the ac-
cused of the consequences of a criminal act must be such
as to create in his mind an uncontrollable impulse to
comnit the offense charged. This impulse must be such as
to override the reason and judgment and obliterate the
sense of right and wrong to the extent that the accused
is deprived of the powsr to choose between right and
wrong. The mere ability to distinguish right from wrong
i3 no longer the correct test either in civil or criminal
cases, where the defense of insanity is interposed. The
accepted rule in this day end age, with the great sdvance-
ment in medical science as an enlightening influence on
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this subject, is that the accused must be capable, not
only of distinguishing between right end wrong, but that
he was not impelled to do the sct by an irresistible
impulse, which means before it will justify a verdict of
acquittal that his reasoning powers were so far dethroned
by his diseased mental condition es to deprive him of the
will power to resist the insane impulse to perpetrate the
deed, though kmowing it to be wrong."”

The Supreme Court has snnounced end repeated the rule that in
cases such a8 the instant one the United States must establish the
mental responsibility of the accused beyond a reasonable doubt,
Davis v, United States, 160 U, S. 469; Hotema v, United States, 186
U. S. 413. In the Davis case the court said:

"We are unable to assent to the doctrine that in a
prosecution for murder, the defense being insanity, and
the fact of the killing with a deadly weapon being clearly
established, it is the duty of the jury to convict where
the evidence is equally balanced on the issue as to the
sanity of the accused at the time of the killing. Om
the contrary, he is entitled to aa acquittal of the
specific crime charged if upon all the evidence there
is reasonable doubt whether he was capable in law of
comnitting crime, * * * (One who takes human life can not
be said to be actuated by mmlice aforethought, or to
have deliberately intended to take life, or to have
ta wicked, depraved, and malignant heart,' or a heart
'regardless of socliety duty and fatally bent on mischief,
unless et the time he had sufficient mind to comprehend
the criminality or the right and wrong of such an act.

* % ¥ Nefther in the adjudged cases nor in the elementary
treatises upon criminal law is there to be found any
dissent from these general propositions, All admit that
the crime of murder necessarily involves the possession
by the eaccused of such mentel capacity as will render him
criminally responsible for his acts. * * *.

In discussing. the question as to where the burden of proof lies, the
court said:
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"On principle, it must rest upon those who affirm that

he has cormitted the crime for which he is indicted.

That burden is not fully discharged, nor is there any
legal right to take the life of the accused, until guilt
is made to appear from all the evidence in the case, * * ¥
and his guilt can not in the very nature of things be
regarded as proved, if the jury entertain a reasonable
doubt from all the evidence whether he was legally capable
of cormitting crime."

And speaking further:

"Giving to the prosecution, where the defense is insanity,
the benefit in the way of proof of the presumption in favor
of sanity, the vital question from the time & plea of not
guilty is entered until the return of the verdict, is
whether upon ell the evidence, by whatever side adduced,
guilt is established beyond reasonable doubt. If the whole
evidence, including that supplied by the presumption of
sanity, does not exclude beyond reasonadble doubt the
hypothesis of insanity, of which some proof is adduced,

the accused is entitled to an acquittal of the specific
offense charged. His guilt can not be said to have been
proved beyond a reasonable doubt--his will and his acte

can not be held to have joined in perpetrating the mrder
charged--if the jury, upon all the evidence, have a reason-
able doubt whether he was legally capable of committing
erime, or (which is the seme thing) whether he wilfully,
deliberately, unlawfully, and of malice aforethoughttook
the life of the deceased."

In the Hotema caese the Supreme Court upheld the correctness of the
following charge to the jury:

"If you find from the evidence or have a reasonable
doubt in regard thereto, that his brain at the time he
committed the act was impaired by disease, and the
homicide was the product of such disesse, and that he
was incapasble of forming a criminel intent, end that he
had no control of his mental faculties and the will power
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to control his actions * * * because he was laboring
under a delusion which absoclutely controlled him, and
that his act was one of irresistible impulse and not of
Judgment, in that event he would be entitled to an
acquittal,”

In the following cases, where the mental capacity of accused to
commit the offense charged was the issue, the courts-martisl, dis-
regarding the findings of medical boards and the testimony of mediecal
officers to the effect that the seversl accused were insane, found
them each guilty, and in each case it was held by the Board of Review
and The Judge Advocate General that the findings and sentence should
be disapproved, In the case of Private layton James (CM 116694), who
killed Private Michasl laloney and Mrs. Rose Harrity om May 5, 1918,
The Judge Advocate General held:

"The court was lawfully constituted. This office 1is
of the opinion that the findings are not supported by the
evidence, for the following reasons:
(1) That the findings of the Medical Board and the
testimony of its members in support of said findings
were prima facie proof tending to sustain the plea of
insanity, which was gpecially raised, aside from its
implied inclusion under the general plea of 'not
guilty'; (2) that the prosecution, having it peculiarly
within its power, and, therefore, being under the legal
duty, to rebut the proof that the accused, at the time
of the commission of the wrongful ac¢ts charged, had not
the necessary criminal mind to commit them or either of
them, failed wholly to producs the requisite, or any,
evidence to overcome the reasonable and persuasive
hypothesis of the accused's insanity at the time of the

- commission of the offenses upon which he was erraigned
and tried; (3) that this failure, upon the part of the
prosecution, raises the presumption that the non-
production by it of evidence in rebuttal of the defense's
affirmative showing of insanity is to be ascridbed to
the fact that if such evidence had been produced the
facts and proofs elicited thereby would have been un-
favorable to the contention of the prosecution; (4)
that the presumption, next above referred to, 1is
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supported by the further fect that the prosecution
wholly neglected to explain or furnish any plausible
reason for its failure to assume or acquit itself of
the burden which devolved upon it to establish the
guilt of the accused beyond a reasonable doubt by
proof of each and every one of the elements necessary
to constitute each of the murders charged."

In the case of Private Sam Hochberg (CM 124243), the Board of
Review said:

"3, The exhibit filed with the record shows that the
Commanding Officer, Fort Brady, Michigan, the station of
the accused, appointed a Board of Medical Examiners for
the purpose of exemining the accused as to his mental
condition; that this Board consisted of Captains Edward
A, Sweet, Rollin T. Adams and John H. Kimble; that the
Board made an exemination of the accused, and in the
report made by it to the Commanding Officer, Fort Brady,
said in pert:

'2. Upon examination of Private Sem Hochberg,

we find that he was suffering from Acute Melancholia
or Emotional Insanity at the time he attempted to
commit suicide by cutting his throat on September
27, 1918, but at the present time he is conscious

of the quality of his acts,' (R. Ex. 1l.)

On,the trisl the members of the Board weres introduced
as witnesses, and gave evidence to the same effect as the
statement quoted above., The acts of which the accused
is charged are the acts of an insane man; no evidence was
adduced on the trial showing the sccused was sane at the
time they were committed, end it stands admitted on the
record that the accused was at that time insane,

4., It is elementary that an insane person is guilt-
less of criminsl intent, and is to be held as innocent of
the offences committed. ,

5. It is recommended that the finding snd sentence
be disapproved; end s the record shows that the accused
is now normal, that he be released from confinement and
restored to duty.”
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In the case of Sergeant Russell L. Hill (CM 130448), it was
held: _

4, The conclusion of the Board appointed by the
court to examine into the mental condition of the accused
c¢learly and positively sets forth that the accused from
some time prior to February, 1918, to on or about February
7, 1919, was suffering from menic-depressive insanity, and
that at the time the alleged offenses were committed ac-
cused did not have the necessary criminal mind to commit
the wrongful acts charged, although at the time the report
was made February 20, 1919, he was emerging into a normal
state and on March 5, 1919, had sufficient mental capacity
to justify his being brought to trial.

5. The testimony produced, showing that certain of
the acts charged were comnitted, has slight relation to
the question of sanity and is not inconsistent with the
conclusion that the accused was insane when these acts were
committed. The only evidence in the record, therefore,
on the question of the insanity of the accused is the
report of the medical examiners and the testimony of
Captain Wetmore (R. 11-13). Thias evidence 18 clear and
positive to the effect that the accused was insane at the
time the alleged offenses were committed. While the
issue of insanity was a matter to be determined by the
court upon all the evidence in the case, a finding which
is contrary to the unchallenged and undisputed report of
a medical board, and which is supported by no direct
evidence cannot be permitted to stand (C. M. No. 128252,
Heppberger.) )

6. The court was legally constituted. The record is
not 1egally sufficient to support the findings and sentence,
It is, therefore, recommended that the findings and sentence
be disapproved, and that the accused be released from con-
finement and restored to duty.”

In the case of Private John Heppberger (CM 128252), the Board of
Review held:

"S5. No evidence was introduced by the prosecution
to refute the findings of the board of medical officers,

.
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or to rebut the testimony of the member of such board.
On the contrary, the evidence adduced in behalf of the
government tends to substantiate the correctness of the
board‘'s conclusion, While it is the function of the court
as triers of fact to consider the report of the board and
accord to it that weight and credence to which, in the
Judgment of the court, it may be entitled, yet since the
report of the board, supported by other evidence, was un-
impeached by the prosecution, it is prima facie proof of
mental derangement and the court could not entirely dis-
regard such evidence., In the case-of Private Layton James,
C.M. #116694 (July 8, 1918), it was held that:
'The findings of the medical board and the

testimony of its members in support of its find-

ings, were prime faclie proof tending to sustaein

the plea of insanity and where the prosecution

introduced no proof to rebut such proof, or to

explain or furnish any plausible reason for such

failure, the finding of guilty should be set aside.!
The Board found that the accused 'did not have the necessery
criminal mind to commit the wrongful act charged' and
Ceptain Stockton testified that his mental condition deprived
him *of sufficient knbwledge to entertain the intent to run
eway from his organization.,' By the introduction of this
evidence a reasonable doubt was raised as to the mental
capacity of the accused to form an intention to desert.
After the introduction of this finding of the board of
medical officers, it was incumbent upon the prosecution to
prove that the accused was capable of enterteining the intent
necessary in the crime of desertion, and in the failure of
any such proof, the finding of guilty should be set aside.

6., It is accordingly recommended that the findings
. and sentence be set aside and the accused be released

from confinement and restored to duty."

7. It is true, with respect to weight and sufficiency of evidence,
that no two cases are alike and every one must be judged upon its own
facts. Nevertheless, a study of the cases above cited shows that in
several of them there was much more direct and circumstantial evidence
tending to rebut the findings of the medical boards and the testimony
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of the members and to prove motive than is found in the instant

case, These are all leading cases upon the law of insanity,

selected from the Digest of Opinions of The Judge Advocate General,
end, in my opinion, the instant case cannot logically be distinguished
from them. Only one approved case has been found in which the court,
disregarding the findings of a medical board that accused was insane,
found him guilty, and in this particular case, Williamson (CM 125684),
two medical officers testified in rebuttal that accused was actually
mentally responsible at the time he committed the offense charged

and was later feigning insanity. It so heppens that one of the
medicel witnesses who testified in rebuttal in that case, that accused
.wes in fact sane, was Major William D, Mueller, then Captain Mueller,
who was a member of the medical board in the instant case and who
testified, unequivocally, that accused was insane at the time he-
killed Corporal Head.

8. In the absence of eny expert medical testimony rebutting
the findings of the board and the testimony of its members, I cannot
agree that the testimony of lay witnesses "impeaches"” the findings
of the medical board or effirmatively proves accused's sanity or
motive for the commission of the homicide, particularly where so
much of the testimony of lay witnesses is favorable to accused. To
so hold would, in my opinion, violate the established precedents of
The Judge Advocate General.

It is, as has been remarked, a well established prineciple of
law that when the issue of sanity is raised by the defense it 1is
incumbent upon the Government to prove beyond a reasonable doubt
that accused was not insane at the time he committed the offense
with which he is charged, as well as every other element of the
offense, The prosecution failed to prove this element.

9, TFor the reasons hereinbefore stated, I am of the opinion

that the record of trial is legally insufficient to support the
findings of guilty end the sentence.

, Judge Advocate,
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1st Ind.
War Department, J.A.G.O., = To the Secretary of War,

l. The record of triel and accompenying papers in the case of
Private Michael J. Hayes, Company E, 3lst Infantry, together with
the opinion thereon of the Board of Review, signed by two of its
three members, are trensmitted herewith for the action of the President
under Article of War 48. Also inclosed for your information is a
memorandum by the third member of the Board of Review in which he
dissents from the mejority opinion of the Board that the record of
trial is legally sufficient to support the findings and sentence,

2. In this case the fact of the homicide is abundantly established
by uncontradicted evidence and has never been disputed. The only
question is whether or not, at the time of the homicide, the accused
was of sufficient mentality to be legelly responsible for killing the
deceased - whether or not, with reference to the act in question he
had the mental capacity to distinguish between right and wrong and to
adhere to the right, Careful examination of the entire record leads
me to the conclusion that the evidence, considered as a whole, giving
due weight to the expert testimony as well as to accused's conduct
before, at the time of, and immediately after the shooting, leaves no
room for reasonable doubt that his mind was such as t0 meke him legally
responsible for his act. Evidently the members of the court unenimously
reached the same conclusion. This being so it became their duty to
find the accused guilty. I therefore concur in the opinion of the
Board of Review that the record of trial is legally sufficient to
support the findings of guilty and the sentence to death, and I recom=
mend that the sentence be confirmed. i

However, there is in the record some evidence which, while not,
in my opinion, Bufficient to warrant a reasonable doubt of accused's
legal responsibility, nevertheless, standing alone, might indicate a
very remote possibility that he was not mentally responsible, The
record also discloses that acensed, in committing the homicide, was
actuated by certain grievances, real or imaginary, but undoubtedly
real in his mind, which would constitute grave provocation amounting
to an extenuating circumstance though not reducing the offense to
the grade of manslaughter., It 1s probable that consideration of this
remote possibility of mental irresponsibility and this real or fancied
provocation led the reviewing authority to recommend, and the Board of
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Review to concur in the recommendation, that the sentence be commuted
by the President to dishonorable discharge, forfejiture of all pey and
allowances due or to become due, and confinement at hard labor for

the term of the soldier's natural life. Because of like considerations
I concur in this recommendation.

3. Inclosed herewith are a draft of a letter for your signature
transmitting the record of trial to the President for his action and
a form of Executive action designed to carry into effect the above
recormendations, should they meet with epproval. In the event the
sentence is confirmed and commuted as recommended, I further recommend
that the United States Penitentiary, McNeil Isleand, Washington, be
designated as the place of confinement.

. W. BrownD
Ma jor General,
The Judge Advocate General.,
4 Incls.
Incl. l-Record of trial & sccompanying
papers, including brief filed
by counsel for accused.
Incl, 2-Dissenting memo. of Lt.Col,
L.M. Smith,
Inel, 3-Draft of let. for sig. of
Secy. of War.
Incl. 4-Form of Executive action.






WAR DEPARTMENT
In the Office of The Judge Advocate General (119)
Washington, D, C.

ot soasse " MY 1936

UNITED STATES SECOND DIVISION

)
)
v. ) Trial by G.C.M,, convened

) at Fort Sam Houston, Texas,
Privete GUY D. BURROUGHS ,) March 13, 1936, Dishonorable
(6249925), Headquarters ) discharge and confinement for
Battery, 15th Field ) three (3) months, Fort Sam
Artillery. ) Houston, Texas,

HOLDING by the BOARD OF REVIEW
TILLOTSON, MORRISETTE and CAFFEY, Judge Advocates.

1. The record of trial of the above nsmed soldier has been
examined by the Board of Review,

2. The accused stands convicted of a single charge and speci=
fication as follows:

CHARGE: Violation of the 934 Article of War.

Specification 1: In that Private Guy D. Burroughs,
Headquarters Battery, 15th Field Artillery, did, at
Fort Sem Houston, Texas, on or about October 12,
1935, feloniously embezzle by fraudulently convert-
ing to his own use one Blue plaid wool suit, value
about $15,00, the property of Private Henry W. Saye,
Headquarters Battery, 15th Field Artillery, entrusted
to him by Tuffe Satel, Regimental Tailor, 15th Field
Artillery, for delivery to the said Private Saye,

The Board of Review is of the opinion that there is no competent
substantiel evidence in the record to sustain the allegation that the
suit of clothes pawned by the accused was “entrusted to him by Tuffe
Satel, Regimental Tailor, 15th Field Artillery, for delivery to the said
Private Saye®, So far &s here pertinent, the evidence shows merely that ~
the acoused bad Saye's suit in his possession (R.29) amd that he pawned
it (R.25, and letter thers introduced) without Saye's authority (R.21)
or knowledgse.
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Inasmich as the evidence is not sufficient to establish the nature
of the accused's possession or that it had been entrusted to him in the
menner alleged, or by the owner, the conviction of embezzlement is not
warranted. However, the record does contain emple evidence to show
that after the accused had gained, in & manner not sufficiently estab-
lished, possession of the suit of clothes he fraudulently converted it
to his own use by pawning the same without the knowledge or consent of
its owner in violation of the ¢6th Article of War, an offense included
in the charge of embezzlement. Dig. Ops. JAG, 1912-30, sec. 1471 (2).

In arriving at the foregoing conclusion the Board of Review has
not overlocked and doces not intend to depart from the previous ruling
of a former Board of Review concurred in by The Judge Advocate General
in the case of Private Frank J. Cinkowaki, June 19, 1934 (CM 201960).
In that case competent evidence showed that the property was lent by
one soldier to another, who pawned it without the knowledge or consent
of the owner, and the Board of Review properly held that the offense of
embezzlement was established.

3. TFor the reasons stated, the Board holds that the record of trisl
i8 legzally sufficient to support only so much of the findings of guilty

of the charge and specification as includes findings of fraudulent con-
version under the 96th Article of War, andi legally sufficient to support

the sentence,
/&{ ‘
W , Judge Advocate,

, Judge Advocate.

&% , Judge Advocate.
.




WAR DEPARTWENT (121)
In the Office of The Judge Advocate Generel
Washington, D.C.

Board of Review
CM 204879 -

UNITED STATES SECOND CORPS AREA

Ve Trisl by G.C.M., convened at
Governors Island, New York,

Captain RALFH E. FLEISCHER March 18-27, 1936, Dismissal,
(0-9639), Quartermaster

Corps.,

OPINION of the BOARD OF REVIEW
TILLOTSON, MORRISETTE and CAFFEY, Judge Advocates,

l. The Board of Review has examined the record of trial in
the case of the officer named ebove and submits this, its opinionm,
to The Judge Advocate General.

2, The accused was tried at Governors Island, New York, on
March 18 to March 27, 1938, upon five specifications under the 934
Article of War, two specifications under the 95th Article of War,
and twelve specifications under the S6th Article of War.

He pleaded not guilty throughout, and was convicted upon three
specifications under the 934 Article of Wer, one specifieation under
the 95th Article of wer, and nine specifications under the 96th
Article of War. He was sentenced to dismissal. The reviewing
suthority disapproved the finding of guilty of Specification 9,
under the 96th Article of War, approved the sentence, and forwarded
the record of triel for action under the 48th Article of War,

3. The cherges and specifications upon which the accused was
econvicted may be summarized as follows: ’

CHARGE I: Violation of the 934 Article of War.

Speeification 1: Embezzlement at Fort Slocum, New York,
on or about July 3, 1935, of subsistence stores
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valued at $2.72 and belonging to the General Mess
at Fort Slocum,

Specification 2: Embezzlement at Fort Slocum, New York,
on or asbout November 28, 1934, of subsistence stores
valued at $15.68 belonging to the Infantry Generel
Mess at Fort Slocum, New York,

Specification 3: Fmbezzlement at Fort Slocum, New York,
during the period from sbout March 1, 1934, to about
July 31, 1935, of the sum of $234.25 belonging to
the Infantry General Mess at Fort Slocum.

CHARGE 1I: Violation of the 95th Article of War.

Specification 1: Making before a board of officers at
Fort Slocum, New York,' on or about July 3, 1935, a
false official statement not under ocath concerning
his acquisition and possession of the subsistence
stores desoribed in Specification 1 of Charge I.

CEARGE III: Violation of the 96th Article of War.

Specification 4: False swearing before a board of officers
at Fort Slocum, New York, om or about July 9, 1935,
concerning his escquisition and possession of the sub-
sistence stores described in Specification 1 of Charge I.

Specification 5: False swearing before the Corps Area
Inspector at Fort Slocum, New York, on or about August
30, 1935, concerning his acquisition and possession
of the subsistence stores described in Speeification 1,
Charge I.

- Specification 6: False swearing before the Corps Area
Inspector at Fort Slocum, New York, on or about
Qotober 9, 1935, denying conversation with witnesses
previously interviewed by the Corps Area Inspector.

-l
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Specification 7: False swearing before the Corps Area
Inspector on or about August 30, 1935, denying the
eating of meals at the enlisted men's messes.

Specification 8: Indueing at Fort Sloeum, New York, on
or about July 3, 1935, Private Ziegler to swear
falsely before a board of officers that he had
never taken packages from the General Mess to
accused's quarters.

Specification 9: 1Inducing at Fort Sloocum, New York, om
or about August 31, 1935, Staff Sergeant John
Maresca to swear falsely before the Corps Area In-
spector that Captain Fleischer had paid for all the
food he had eaten in the Infantry General Mess,
(Finding of guilty disepproved by the reviewing

authorityo ) ‘

Specification 10: Indueing at Fort Slocum, New York, on
or about September 5, 1935, Corporal Grochmal to
swear falsely before the Corps Area Inspector that
on July 3, 1935, Private Ziegler gave him four
chickens (part of subsistence stores described in
Specification 1, Charge I) to be cleaned for Captain
Fleischer.

Specification 11: Attempting at Fort Slocum, New York,
on or about July 3, 1935, to influence the testimony
to be given by First Sergeant Dye before a board of
officers by saying to Sergeant Dye, "You have not
seen anything, you have heard nothing, and do not

say anything".

Specification 12: Attempting at Fort Slocum, New York,
on or about August 12, 1935, to influence the testimony
of Technical Sergeant Welston to be given before the
Corps Area Inspector by saying to Sergeant Walston,
"You do not know anything, you have heard nothing,
you have not seen anything and keep your mouth shut”.
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4, On the convening but before the organization of the court
the defense announced that it had filed a petition with the President,
the substance of which was to the effect that the court was illegally
constituted in that the convening suthority was the actual accuser;
and on the strength of the filing of this petition the defense urged
that the trial should not proceed., The court properly directed the
trial to proceed. (R. 4,8,9,10) Immediately following the organization
of the court, and prior to arrsignment, the defense asked for a con-
tinuance, first, on the grounds contained in its petition to the
President, which was reed to the court, and second, in order that
the defense might obtain through the War Department certain documentary
evidence which had been denied it by the convening authority.

It appears that in its petition to the President the defense
claimed not only that the court was illegally constituted because the
appointing authority was in fact the accuser, but aslso that the court
was without jurisdiction to proceed with the trial because the
thorough and impartial investigation required by the 70th Article of
War prior to trial had not beern made. On the motion for continuance
the defense did not amplify or stress its contention that it hed been
improperly refused documentary evidence, and it appears that counsel
for the defense was fully advised by the court that the proper wey
of raising the questions gubmitted in his petition to the President
was by appropriate pleas to the jurisdietion of the court. This
counsel for accused declined and refused to do, and the request for
a continuance was properly denied. The defense then submitted in
an sppropriate manner objections to the form and sufficiency of the
specifications. These objections were overruled and the trial on
the merits was then proceeded with. (R. 16~-24)

Although, as pointed out sbove, the defense refused at the trial
t0 raise by appropriate pleas the question of the jurisdiction of the
court on the grounds contained in its petition to the President, this
question has been subsequently raised by counsel in orel argument
end by en extensive brief submitted to the Board of Review,

It therefore follows from the foregoing, and for the additional

reasons hereinafter set out, that the record of trial presents the
following questions for consideration by the Board of Review:
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(a) Was the court legally constifuted?

(b) Wes there a failure to comply with the provisions of
Article of War 70, requiring a thorough and impartial investigation
prior to trial, such as to injuriously affect the substantial rights
of the accused?

(c) Were the specifications or eny of them objected to legally
insufficient in form or substance?

(d) Did any of the rulings of the law member on the admission
or exclusion of evidence injuriously affect the substantial rights
of the accused?

(e) Is the evidence legally sufficient to sustain and warrant
the findings of guilty and the sentence?

The discussion of the questions under (a) end (b) will be post-
poned until those raised under {(¢), (d) and (e) have been disposed of,

S. The defense objected to the form of Specification 3, Charge I,
on the ground that "the embezzlement charged is over a period of
March 1, 1934, to about July 31, 1935, about 15 months or 16 months",
and argued that if it were intended to allege the embezzlement of &
single amount the date should be more definite and if not a single
amount but a total of many, then the respective dates should bde
reasonably specified. The prectice of charging embezzlement in the
manner followed in the specification objected to has been approved
by the Federal courts as well as by the Board of Review on the ground
that s0 long as the commission of the offense is leid within the
statute of limitations the time of the same is immaterial, and it
would be futile to require the pleader to allege & specific, definite
time, Sec, 1564 (3), Dig. Ops. JAG, 1912-30, and authorities therein
cited, inecluding Moore v, United States, 160 U. S. 258, The objection
was properly overruled.

Objections were raised to Specification 1 of Charge II, and
Specifications 4, 5, 6, end ? of Charge III on numerous grounds,
none of which has eany substantial merit, These specifications are
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ineptly drewn in that they set forth at unnecessary length, and
verbatim, testimony given by the accused in the form of questions
and enswers, all as being allegedly false, whereas some of the
questions were menifestly introductory or immaterial and the
answers thereto were manifestly true., However, it clearly sppears
that in spite of the unnecessary prolixity end awkwardness of the
pleading, the accused was fully acquainted with the gist of the
offenses charged and the material parts of the testimony alleged
to be false, and was fully able to, and did in fact, address his
defense to the statements which it was intended to charge as false.
The Board is accordingly of the opinion that the action of the court
in overruling the objections to these specifications did not in-
juriously affect the substantial rights of the accused,

The objeotions to Specifications 8 and 10 on the ground that
they were indefinite and to Specifications 11 and 12 on the ground
that it is not alleged that the accused knew what the witness was
going to be called to testify to, or in what respect he was attempting
to influence the testimony, were obviously without merit and were
accordingly properly overruled. (R. 41-50)

6. The competent material evidence offered by the prosecution
and by the defense as shown by the record of trial may, for the
purposes of this review, be surmarized as follows:

For several years prior to the dates of the slleged offenses
the accused had been on duty at TFort Slocum, New York, a large
recruit depot situated on a small island in lLong Island Sound, &
short distance from New Rochelle, communication with the mainland
being maintained by a Government operated ferry supplemented at
times by a smaller power boat, Accused was the Assistant Cormandant
of the Cooks end Bakers School located at Fort Slocum, and at the
same time the mess officer of three large messes operated on the
post. (R. 69-70) One, called the General Mess, serving the casuals
passing through the post, another, the Infantry General Mess, serving
the members of the recruit companies, and the third, the Detachment
General liess, serving the Quertermaster Detachment, Signel Corps,
Ordnence, Bakers and Cooks School, and the llth Bakery Company. The
Post Commander was Colonel Carl A. Mertin. (R. 128-130)
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It sufficiently appears from the record that as & result of
the accused's connection with numerous investigations, followed in
some instances by court-martial triesls or other disciplinary action,
he had incurred the enmity of a number of the officers of the post,
including Major Renn Lawrence and Captein Tacy, who were largely
responsible for the original accusations against him. However, it
likewise eppears that the accused had gained the confidence of
Colonel ilartin end retained the same until the latter finally beceme
convinced of the dishonesty of accused and signed the present charges
ageinst him,

On July 3, 1935, as a result of & report made to the Commending
Officer by Major Lawrence, the former directed Major Maul, the Post
Quartermaster, and Captein Kielty, the Post Adjutant, to search the
accused's automobile parked at Neptune Dock on the New Rochelle side.
The cer was locked but eccused appeared shortly thereafter (about
2:00 p.m.) and voluntarily unlocked the car, whereupon it was
searched in his presence and the articles of food described in the
first specification of Cherge I were found therein. (R. 71-75,138-142)
Following this incident, the Cormanding Officer on the seame afternoon
eppointed a board consisting of himself, Major Maul and Ceptain
Kielty to investigate the matter. Numerous witnesses, including the
accused, testified before this board which sat for several days.
Subsequently a report of the proceedings weas forwarded to the Corps
Area Commander and thereafter the Corps Area Imnspector, acting under
the orders of the Corps Area Commender, conducted enother investigation
extending over a period of severel months. (R. 81,130-134,141,167-168)

It appears that the evidence obtained by the Corps Area Inspector
in his extensive investigation resulted in preferring the present
charges against the accused, which are obviously based upon the
following suppositions:

That over & long period of time the accused had been guilty of
dishonesty in connection with the enlisted men's messes under his
control by habitually or almost daily eating his meels at one or more
of them without compensating the mess concerned; by taking or causing
to be taken from one or more of the messes food supplies,usually on
Wednesdays and Saturdays of each week, and converting the same to
his own use without compensating the mess concerned; by embezzling
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various sums of moneys which ceame into his possession as mess officer;
that when he learned on July 3, 1935, that his car contasining sub-
sistence stores improperly teken from one of his messes was to be
searched, with the result that suspicion would inevitably be directed
against him, he conceived and persistently pursued a plan or scheme

to conceal his previous dishonesty, not only by testifying falsely
himself before the board of officers appointed by his Commanding
Officer and before the Inspector Gemeral, but by inducing or coereing,
either through their sense of loyalty or by threats, the enlisted men
acquainted with the facts concerning his alleged misconduct to testify
falsely before Colonel Martin's board and before the Corps Area Inspector.

It further appears that several of the material witnesses did
in fect exonerate Captain Fleischer before Colonel Martin's board,
end on numerous occasions continued to adhere to and persist in their
testimony, exonerating the accused before the Corps Ares Inspector,
until finally, after repeated examinations and after the accused was
ordered away from Fort Slocum, they changed their testimony completely
and gave evidence almost directly to the contrary. The theory of the
prosecution is obviously that the original testimony of these wit-
nesses was induced by Ceptain Fleischer in the manner Indicated above
and was persisted in as long as he was able to exercise control over
them, but that as soon as that control was removed they testified
truthfully before the Corps Area Inspector and subsequently before
the court., The theory, of course, of the defense is that the original
testimony was true and that the subsequent testimony incriminsting
him wes given by these material witnesses under coercion and pressure
brought to bear upon them by the Corps Area Inspector, representing
the Corps Area Commander,

Considerable evidence was introduced by the prosecution tending
to show that the accused had, for a considerable period, habitusally
taken his meals at the various messes of which he was in charge
without paying for the sems, and hed regulerly, on KWednesdays and
Saturdays each week, caused packages of subsistence stores to be
taken out of one of the messes and converted the same to his own use.
There was no specification charging the accused with such general
course of misconduct, but the evidence referred to was admissible in
support of the specifications alleging the giving end inducement

-8m
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of felse testimony and was properly received by the court for this
purpose. The Board of Review is of the opinion thet evidence of
such practices on the part of the accused was also admissible to
show an established plan or scheme of the accused to subsist himself
at the expense of the messes under his control, thus tending to
support the specifications charging specific instances of such
misconduct. Such evidence was likewise relevant and proper as
bearing upon the eredibility of the accused as a2 witness. In the
discussion which follows, the evidence referred to will be considered
as admissible for the purposes ebove indicated.

! 7. Specification 1 of Charge I alleges the embezzlement on
July 3, 1935, of subsistence atores valuesd at about $2.72 belonging
to the General Mess at Fort Slocum. TFor sbout two or more years
prior to July 3, 1935, Corporal Adem J. Grochmal had been on duty
in the butcher shop of the Gensral Meas at Fort Slocum and during
that time, in accordence with imstructions from his commanding
officer, the accused, he prepared packages of food twice a week for
the accused and put them in the iece box until Captain Fleischer's
orderly came for them. The packages at first ocontained two tenderloin
steaks or two chickens and two units of cheese, butter, bacon and
fruit, all of which belonged to the Gemeral Mess., later, the fruit
was omitted. (R. 359-362)

During August, September and Oectober, 1934, Private Aubrey E.
Miles was accused's orderly; from November, 1934, to the latter part
of January, 1935, Private Genaro Ortiz was sccused's orderly, &nd
he was succeeded by Private Herbert J. Ziegler, who served as orderly
for accused from Jenuary, 1935, to October, 1935. During these
periods these soldiers habituslly, usually on Wednesdays and Saturdays,
received the packages of food prepared by Corporal Grochmal and, after
dividing them into two bundles, would put them into sultcases, teke
them to the dock and either leave them on the boat or carry them
seross end put them in accused's car at the Neptune dock, (R. 524-530,
536-539,542-546) This practice had been observed on numerous occasions
over a considerable period by Major Lawrence and Captain Tacy, as well
as by three sergeants of the Military Police on duty at the Neptune
dock (R. 577-586).

On July 3, 1935 (which was Wednesdey), Major Lawrence and
Captein lester J. Tacy saw Private Ziegler, accused's orderly, take

-9-
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some packeges from a pushcart into the rear entrance of accused's
quarters and then return with a suitcase and a handbag which he

put into the pushecart, and with the help of another man pushed it

in the direction of the dock (R. 548~550,555-556), Substantially
the same occurrence was also witnessed by Ceptain McCullough

(R. 570-571)., About 12:30 of the same afternoon, Privates Ziegler
end LeClerc were seen by Sergeant Andrew Kurapka, military policeman
on duty at Neptune dock, to put two big packeges, a suitcase and a
handbag in Captain Fleiacher's car (R. 578).

The articles of food found in accused's car by Major Maul and
Captain Kielty substantially correspond with the list of such
articles which Private Ziegler testified he had received from Corporal
Grochmal and hed placed in the car in the manner described above.

It will be noted, however, that Grochmal testified that the packages
he made up for Ziegler conteined four chickens, two pieces of cheese,
two pounds of butter and two pieces of bacon, and that the articles
seized consisted of two and not four chickens, two tenderloins of
beef, two pisces of cheese, three pounds of butter, and food supplies
not described by Corporal Grochmal &3 having been prepared by him on
July 3, but the list does correspond substentially with the list of
articles which, according to Corporal Grochmal, he had been in the
habit of preparing for the accused on each Wednesday and Saturday.
(R. 361-363)

The articles of food were all obviously such articles as are
usually and babitually carried among the food supplies of enlisted
men's messes and on the date in question some nine hundred chickens
had been received by the Infantry lMess, but it is also common kmowledgs
that such articles of food can be bought at any public market or
grocery store. In this connection, however, it is noted that the
butter was exactly similer to what is known as "“issue™ butter, as
distinguished from "sales" butter, the former habitually issued, but
never s0ld, by the Commissary to enlisted men's messes, and each
packege of it bore the trade neame "Emil Fleichl™, who was the con-
tractor supplying dutter to the Fort Slocum Commissery at that time
(R. 148). Likewise, 1t is noted that one of the beef roasts was
marked "Ella®, the first name of the accused's fiancee, a Miss Ella
Anderson (R. 152).

The velue of the foodstuffs, as elleged in the specification,
was sufficiently established.

=10~
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Specification 2 of Charge I alleges embezzlement on or about
November 28, 1934, of subsistence stores valusd at $15.68 belonging
to the Infantry Genersl Mess at Fort Slocum.

. From about March 1, 1934, to October 1, 1935, Staff Sergeant
John Maresca, who for sbout seven years had been instructor of students
in the Cooks and Bekers School, was mess sergeant in charge of the
Infentry General Mess under Ceptain Fleischer. November 28, 1934, fell
upon the Wednesday immediately preceding Thanksgiving Day, and on the
former date, in obedience to Captain Fleischer's inmstructions, Sergeent
Maresca with the help of Private Williem A. Scheller, a student cook
at the Infantry General Mess, prepered two packages, each containing
one entire unit of the Thenksgiving menu, one for accused's mother
and "one for his lady friend Ella", The packages together contained
the items described in the specification under discussion and the seme
wore lald aside. On previous occasions other packages had been prepered
by Sergeant Maresca and Private Scheller under similar circumstances
for Captain Fleischerts use, At the time of giving instructions for
the preperation of the Thanksgiving packages, Captain Fleischer informed
Sergeant Maresce that "he would take care of the mess for whatever he
would get" but Sergeant Maresca never received any payment for the
same and the accounts of the accused where such credits are required
to be entered fail to show any payment whatsoever by Captain Fleischer
for food supplies obtained by him from the mess. (R. 397-402,428-430).

The value and ownership of the food supplies as alleged in the
specification were established.

Specification 3 ealleges the embezzlement during the period from
ebout March 1, 1934, to about July 31, 1935, of the sum of $234.25
belonging to the Infantry Generel less. During that period Harold L.
Henry and N. W. lLantz, civilien employees in the Quartermaster's
Office at Fort Slocum, boarded at the Infantry General Mess end
Sergeant Maresca received, in his capacity of mess sergeant, $200
from Mr. Henry and $87.75 from Mr. Lantz, meking a total of $287.75,
as board money, the property of the mess, which he in turn delivered
to his commanding officer, Captain Fleischer., The receipt of this
money 1s acknowledged by the accused, *
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The mess accounts show that Captain Fleischer charged himself
with the receipt of board money amounting to approximately $53.50
and it is evident that in drawing the specification the doubt was
resolved in his favor, giving him credit for this amount, leaving
& balance of $234.25, which it is established and admitted by the
accused he did not enter in his accounts in the manner prescribed
and required or deposit in his unit fund accounts. (R. 199, Ex. 6;
260-265,375-376 ,403-404 ,713-714)

In the opinion of the Board of Review the foregoing evidence
standing alone and without explanation or denial is clearly sufficient
to support and warrant findings of guilty of Specifications 1 and 3
of Charge I (sec. 1563, Dig. Ops. JAG, 1912-30), but for the reasons
hereinafter stated is legally insufficient to support or warrant
the finding of guilty of Specification 2 of Charge I.

Prior to the trial at the investigations referred to ebove
and at the trial itself the accused, in the manner described below,
denied and attempted to explain or discredit the foregoing evidence
againat him, and his conduct in this regard will now be discussed
not only to the extent to which it dbears upon his gullt or innocence
under the specifications of Charge I of which he was convicted, dut
also in the respect to which it forms the bases of the specifications
under Charges II and III.

Shortly after his car had been searched on July 3, 1935, accused
appeared before the Martin board and, in an effort to explain the
presence of the foodstuffs in his car, made the statement, not under
oath, which forms the basis of Specification 1 of Charge II, to the
effect that he purchased the two small roasts and the butter in town
and that the cheess cams from his ice box which he cleaned out on
that date, He subsequently appeared again before the Martin board
. on July 9, 1935, where he gave under oath the testimony which forms-
the basis of Specification 4 of Charge III to the effect that he had
bought the two chickens which were found in his car from Morley
Markets in New Rochelle, and that these chickens had been taken by
his orderly to the General Mess, cut, gutted and cleaned and then
returned to the eccused's quarters. He also stated that he had a
bill for the same which he subsequently produced. (R. 94-95; Ex. 3-4)
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Later on various occasions he appeared before the Corps Area Inspector
where he made under oath the statements forming the bases of Speecifi-
cations 5, 6 and 7 of Charge III, respectively, to the general effect
that the chickens involved were the ones which he had bought from
Morley Markets on June 19, 1935, that he had spoken to none of the
witnesses previously examined by the Corps Area Inspector, and that

he had never teken breakfast at the enlisted men's mess nor had he sat
down to a table and been served a meal there (R. 167-205).

In addition to attempting to explain in the manner described above
the accusations against him concerning the irregularities end misconduct
in connection with his messes, the accused, eaccording to evidence
offered by the prosecution, prior to reporting to the Neptune dock
where his car was searched, got in touch with Private Ziegler (R. 545-
546), his orderly, and Sergeant Maresca (R. 423-424), who at that time
was mess sergeant of the Infantry Genersl Mess, and warned both of them
egainst giving any dameging testimony at the investigation whieh the
accused evidently knew was about to take place, Subsequently it
appears from the testimony of the prosecution's witnesses, and of ae-
cused himself (R. 719-720), he called his mess sergeants together and
discussed the investigation with them. There were present at this
meeting in Captain Fleischer's office Technical Sergeant Troy Walston,
Staff Sergeants Maresca end James P. Carroll, and First Sergeant
Daniel Dye, and apparently two sergeants, Warren and Prince. Accord-
ing to the testimony of Sergeants lmresca (R. 425), Carroll (R. 602-803),
Walston (R. 599-600), and Dye (R. 519), which is denied however by the
accused, the latter told them in substance that they must remember that
they did not know anything, had not heard anything, had not seen anything,
and should keep their mouths shut. This alleged misconduct forms the
bases of Specifications 8, 10, 11 and 12, and the proof shows that
Private Ziegler and Corporal Grochmml did testify substentially as
alleged.

The undisputed competent proof offered by the prosecution shows,
and the accused admits, that during the period covered by the third
specification of Charge I, from March 1, 1934, to July 31, 1935, the
accused received the sum of $287.75 from two civilian boarders, Mr.
Henry end Mr. Lantz, who were permitted to eat their msals at the
Infantry General lMess, and that at least $234.25 of this amount was
never, as the regulations required, teken up in any of his mess
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accounts (ecitations sggra). In an effort to explein hias failure to

do 80 the accused c¢claimed that he carried this amount as a "slush
fund", eprarently in his own possession, which he used to purchese
utensils which he could not get in the usual, regular way in his

mess (R. 713-714). In partial support of this testimony he had pro=-
duced before Colonel Spinks, Corps Area Inspector, receipted bills
from Stone's of New Rochelle in the amount of $19 and Del Geudio of
Brooklyn, New York, ln the amount of $74.75, and later claimed similar
purchases from H. Weiss, Yonkers, New York, in the amount of $63.80,

a total of $157.55.

It is conclusively shown (R. 200-204; Exs. 7,7-8,7-b,7-c, & 8,
8-2,8+b,8-¢) that all bills from Stone's were made up and furnished
to the accused st his own request long after the elleged sales had
taken place, and that the individuals masking out the bills had relied,
not upon eny record of such sales or on their own recollection, but
solely upon the information furnished by the accused who claimed that
he had on various occesions bought the erticles for c¢ash and requested
receipted bills for the same long after the fact (R. 212-218).

. The five bills from Del Gaudio covered the period from January 31
to May 21, 1935, and are made out against the Infantry Gemeral Mess,
marked paid, and cover items of mess equipment and supplies, which
bills are sccompanied by duplicate delivery slips which are yellow,
whereas if they had come from Del Geudio records in support of the
bills they should be white (original) and should bear the sergeent's
signature es a receipt (Maresca, R. 412). Aside from being yellow
instead of white, they are not signed by the mess sergeant who testified
that he did not receive the property listed thereon and on the bills
(Maresca, R. 412-413). The usual supplies bought from Del Geudio were
fruits and vegetables (Mearesca, R, 412-413),

In March or April, 1935, Sergeasnt Maresca received at the Infantry
General Mess a large assortment of kitchen utensils from a dealer
named Weiss, all of which are shown on prosecution's Exhibit 7, a
rebilling made at the request of the accused and running against the
‘Infantry General Mess, but it is conclusively established that all
of the equipment listed on this bill, with the exception of one
eighty-cent item, was paid for, not out of the board money which
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never appears on the books of the Infantry General Mess, but out of
the regularly accounted for funds of the Infantry General Mess

(Voucher 13, June 1935) eand of the Detechment General Mess (Voucher
12, June 1935), $20.80 by the former end $43 by the latter (R. 409,

Accused offered no vouchers or receipts for the remsining $76
which he also claimed to have spent out of his slush fund or board
money for mess equipment.

The accused denied under oath before Colonel Spinks, as elleged
in Specirications 6, 7 end 8, respectively, of Charge III, that he
had ever interviewed witnesses previously testifying at Colonel Spinks'
investigation, and that he had ever eaten a breakfast at any one of
the messes or ever sat down to a table and been served a meal or break-
fast. This testimony was disputed by the testimony of a number of
enlisted men who swore positively that Captain Fleischer habitually
took two or three meals a day at the mess, very often including
breekfast, and post exchange and commissary bills were produced showing
the purchase of unusual articles of diet which were charged to the mess
and all of which, according to the testimony of prosecution's witnesses,
were purchased and prepared for Captain Fleischer's meals. When
Sergeant Herbert C. Longmore, who had seen Captain Fleischer taking
his meals at the various messes, told him that the food bought at the
post exchange and charged to the messes was for the exclusive use of
the accused end should therefore be paid for by him, accused refused
to do so on the ground that the purchase of such special items of
food furnished the opportunity of training his men in the preparation
of the same (R. 594). During the period involved the food purchased
by accused fyom ths post exchange and commissary et Fort Slocum was
significantly inconsiderable and obviously insufficient for his sub-
sistence., For instance, his post exchange meat bills for April, May,
June and July, 1935, were $1.69, $0.85, $3.50 and $3.40, respectively,
end the other food purchases were correspondingly small, (R. 754;
Exs, E and F).,

Accused, testifying &s a witness in his own behalf (R. 706-759),
denied that he had besn guilty of wrongfully taking eny supplies of
foodstuffs from the various messes under his control; insisted that
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he had not only not embezzled any of the money in the so-called slush
fund but claimed to have spent money of his own for mess utensils;
denied that, except on infrequent occasions in the performance of his
duty, he had ever eaten meals at the messes; end insisted that he

had been truthful throughout previous investigations in the explanation
of his entire conduct. In addition to his own testimony and to the
explanation previously discussed in this review, Captain Fleischer
offered the testimony of his mother (R. 699,770), sister (R. 692),

and his fiancee (R. 696-698), all of which tended to show that the
accused did not make a practice of bringing foodstuffs from the mess

to his or their homes for their personal consumption, end most
particularly that he had not so supplied the Thsnksgiving dinners at
his home or at the home of his fiancee. Frenk Johnson (R. 662-670),

& friend of the accused and the manager of an automobile garage,
particularly remembered the day before Thanksgiving, 1934, on which he
had looked inside of accused's car and was positive there was nothing
in it. Likewise, the witness had frequently seen accused's car in his
garage without ever seeing any foodstuffs or enything that appeared to
be such in the car. For the obvious purpose of explaining his frequent
possession of food supplies similar in kind to those used in the messes
and also in order to explein how he subsisted himself during the periods
involved, the accused produced as a witness a fruit and vegetsable
dealer of New York City by the name of William Endico (R. 624-650),
from whom Captain Fleischer was in the hebit of purchasing mess supplies,
who testified that he frequently sent Captain Flelscher samples of

his fruits and vegetables, &ll of which, however, Captain Fleischer
insisted upon paying for. The witness identified & number of bills
covering the items, all marked peid, but could not give the dates of
peyment by the accused or state whether he made out the bills all at
once or from time to time, However, the bills were eppareantly made out
from records which lir. Endico for some reason kept in a book for the
‘month of August. All payments were made in cash, none by check. As
bearing upon the cleim of accused that the chickens found in his car
on July 3, 1935, had been purchesed by him on June 19, 1935, and kept
in his ice box, two witnesses quelified as experts on the question of
how long chickens could be kept, and their testimony is to the effect
that they could be kept in an ice box for two or three weeks provided
they had not been previously gutted.
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8. TFrom all of the foregoing, it is apperent that the issues
at the trial were clearly defined, the prosecution claiming and
offering evidence to show that the accused, during the period alleged,
had been guilty of misappropriating supplies and funds of the enlisted
men's messes under his eontrol and that, in an effort to conceal such
misconduct, he testified falsely at the investigation and tampered
with the witnesses, succeeding in his effort to induce them to testify
falsely only so long as they remained subject to his control and co-
ercion. The accused, on the other hend, claimed that he was entirely
innocent of any wrongrul use of the money and supplies .of any of his
messes; that the original testirony of witnesses exonerating him was
true and remained true throughout Colonel Spinks' investigation until
they were forced and coerced through threats, intimidation and actual
mistreatment to change their testimony and swear falsely against him,
and that the original testimony of Major lLawrence and other commissioned
officers was due to personal enmity and a desire for revenge. Counsel
for the accused now contends most strenuously that the case depends
in all of its essential elements upon diseredited witnesses and that
since there is not sufficient corroboration the testimony of these
witnesses should be disregarded with the result that the prosecution's
case falls.

The Board of Review recognizes the general rule that the un-
corroborated testimony of a discredited witness should be given little,
if any, weight. However, a discredited witness may be rehabilitated
by showing that his previous testimony was given under duress, or to
a less extent from a misguided sense of loyalty to a superior. Like-~
wise, the corroboration required to support the testimony &f a dis-
credited witness need not always be by similar testimony of other
unimpeached witnesses, but may consist of cirecumstantial evidence as
well as the proof of conduct or testimony by an accused avidencing
guilty knowledge on his part. :

Many of the facts involved in this trial are undisputed with the
result that it is not important whether some of the witnesses testi-
fying to the same were discredited or not. FHowever, it mst be
conceded that the prinecipal witnesses testifying in support of the
prosecution's contention that the accused was guilty of the embezzle-
ments slleged and his subsequent effort to conceal the same by the
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giving of false testimony and the tampering with the witnesses

were to a greater or lesser extent discredited. The chief witnesses
testifying directly to the facts relied upon by the prosecution were
Sergeant Maresca, Corporel Grochmal and Private Ziegler, and to a’
lesser extent Major Lawrence, Captains Tacy and:McCullough, Sergeants
Dye, Kurapka, Rath, Brock, Longmore, Walston and Carroll., Of these,
Sergeent Maresca, Corporal Grochmal and“Private Ziegler had persisted
on many occasions in their previous testimony before the Mertin board
and the Corps Area Inspector, completely and totelly exonerating
Captain Fleischer., Sergeants Dye, Walston and Carroll had likewise
made previous statements entirely inconsistent with their testimony
at the trial. Major lawrence and Captain Tacy were admittedly hostile
end resentful towards the accused. ’

To what extent then is the testimony of these witnesses corroborated?
In the first place, the previous testimony of the enlisted men referred
to above is at least partly explained by the coercive influence of the
accused, and in this connection it is obviously more reasonable, in the
absence of compelling facts to the contrery, that it was Captain
Fleischer, the most interested party in the entire proceedings, who '
improperly influenced the witnesses than that it was the Corps Area
Commander and his Inspector, whose only interests were presumably' _
to ascertain the true facts. In the second place, the testimony of
these witnesses at the trial was in practically all substantial parts
corroborated by the testimony of other unimpeached, credible witnesses,
such, for instance, as the testimony of Privates Miles end Ortiz which
substantiated the testimony of Private Ziegler that all three of them
hebitually as orderlies for the accused obtained food supplies from
the General Mess at Fort Slocum under orders from the accused and de-
livered the same to him in the manner described. Likewise, this
testimony is to a very great extent corroborated by the military
policemen, Sergeants Kurapka, Rath and Brock, all of whom were un-
impeached and who testified that they had frequently seen the orderlies
for the accused delivering packages to his car at the Neptune dock.
Sergeant Longmore's testimony, alreedy referred to, is likewise
particularly enlightening. In the next and last place, the explanations
offered by the accused are peculiarly unconvineing, as, for instence,
his dealings with Stone's and the manner in which he attempted to support
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the same by the production of bills which were made up entirely upon
accused's instructions long after the alleged sales had taken place
and without reference to any then existing records or independent
recollection on the part of the individuals preparing the bills.

The chief witnesses upon whose testimony he relied were all members

of his own family or his intimate friends or in one case his fiancee,
with the exception of some merchants with whom es mess officer of the
various messes he had been trading. For the reasons pointed out in
previous discussions the testimony of the latter is of little, if any,
value. The testimony of the accused himself is full of improbabilities,
as, for instance, that he did by,chance obtain at a market in the
Bronx butter exaetly similar in quality and marked with the same brand
as that issued by the Commissery at Fort Slocum; that he would keep
.chiekens in an ordinary ice box from the 19th of June to the 34 of
July; theat an officer of his experience would fail to enter in the
proper accounts collections for board money due his mess and then
expend the same without obtaining the proper vouchers or making the
proper entries in his accounts,

With particular reference to the third specification of Charge I
alleging the embezzlement of mess funds, counsel for accused contended
throughout the trial, and later in his oral argument and brief, that
the definition of embezzlement contained in the District of Columbia
Code and the requirements as -to proof thereunder govern in this case.

This may be and probably was true prior to the present Manual for
Courts-Martial (sec. 443, p. 430, M.C.M., 1921), but the present

Manual (par. 149 h) has abendoned that rule and correctly adopted the
derinition and principles contained in the case of Moore v. United States,
168 U. S, 268, which defines embezzlement as "the fraudulent appropriation
of property by a person to whom it has been entrusted or im whose hands

it hes lawfully come"™, and even under the old definition it was held

(sec. 1561, Dig. Ops. JAG, 1912-30) that:

"Any adult man who receives large sums of money from
others for which he is responsible and accountable, who
wholly fails either to account for or to turn them over
when his stewardship terminates, can not complain if the
natural presumption thet he hes spent them outweighs any
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explenation he mey give, however plausible, uncorroborated
by other evidence.

"An officer in charge of trust funds who fails to
respond with them or account for them when they are called
for by proper authority can not complain if the natural
presumption that he has made away with them outweighs any
uncorroborated explanation he may make, especially if his
explanation is inadequate and conflicting."

The explanations offered by the accused were thoroughly improbable
and unconvincing. They were corroborated only as to a part of the
funds involved, leaving only his bare genersl statement that he hed
spent in an unauthorized manner all of the board money and some of
his own for mess equipment, and had not entered such trensactions
in his accounts.

It is the opinion of the Board of Review that the accumulation
of inconsistencies, improbabilities and contradictions contained in
the accused's testimony to rebut the testimony of the prosecution,
together with the circumstantiel evidence and the direct testimony of
unimpeached witnessea, is clearly sufficient to supply the required
corroboration of the impeached witnesses and t0 support and warrant
all of the findings of guilty approved by the reviewing euthority
except, 8s noted above, the finding of guilty of Specification 2 of
Charge I. The Board of Review has come to the conclusion that the
findings of guilty under this specification cannot be sustained, not
because the affirmative proof offered in support of the same has been
discredited or disproved, but solely for the reason that the proof
falls short of establishing the necessary fact that the supplies
described in the specification were ever actuslly removed from the
Infantry General Mess or received by the accused,

9, There now remain to be considered the jurisdictional questions
under (a) and (b) of parasgraph 4 above, suggested by counsel for the
accused at the trial and subsequently raised before the Board of Review
in his oral srgument and brief.

It appears that on Merch 18, 1936, the date the court-martial
convened for the triel of Captain Fleischer, his counsel, General
Semuel T. Ansell, caused to be addressed and presented to the
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President a communication in which he raised the question of the
court's jurisdiction to proceed with the trial on the following grounds:

. I. That the convening suthority was in fact the accuser and
prosecutor of the accused.

II. That the thorough and impertiel investigation required by
the 70th Article of War was not had prior to trial.

IITI. Thet the accused was deprived of his alleged right to the
assistance of counsel at the investigation of the charges.

Although stated separately, it is obvious that the last two
grounds are closely related and in substance rest entirely upon the
cleim that the investigation of the charges prior to the trial did
not comply with the mandatory provisions of the 70th Article of war,

The communication to the President was accompanied by an affidavit
sworn to by Captain Flelscher containing statements in support of the
claims made by his counsel.

The communication and its inclosure were referred by the President
to the Secretary of War, who in turn referred the same to The Inspector
General for investigation and report. As a result, what the Board
considers to be a thorough, exhaustive and impartial investigation
was conducted by Colonel ¥%illiam S, Browning, essisted by Major C. C.
Clarke, both of The Inspector General's Department, and on duty in
The Inspector General's Office at Weshington. During the exesmination
of Major Gereral Dennis E. Nolan, the Commanding General, Second Corps
Area, and of Colonel Spinks, the Corps Area Inspector, Major General
W. L. Reed, The Inspector Genersl, was present, ’

The Inspector's report, together with a record of the testimony
and exhibits obtained and considered by him, has been referred to the
Board of Review for consideration in connection with the record of trial.

Although invited and afforded ample opportunity to appear before
the Inspector and testify, both Genmeral Ansell and Captain Flelscher
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declined to do mso, and they likewise refused to offer emy further
assistance in obtaining testimony or other evidence in support of
the allegations contained in the communication and its inclosure to
the President. ,

A detalled discussion of the evidence obtained by The Inspector
General's report is not believed to be necessary or desirable and
it seems sufficient to say that, after a careful consideration of the
seme, the claims of the accused and his counsel are entirely un-
supported by the facts. Except for the uncorroborated affidavit
by the accused, no evidence was obtained by The Inspector General
and none appears in the record of trial or the accompanying papers
in support of his contention that the appointing suthority was in
fact the accuser and that the investigation of the charges was
improperly or insufficiently conducted. On the contrary, it affirma-
tively appears that what the Corps Area Commander did was in strict
accordance with his administrative duty in causing to be made, first
by the Corps Area Inspector eand later by a qualified officer, both
of whom are shown to have been not only not prejudiced against the
accused but in fact predisposed in his favor, the usual investigation
necessary to determine whether the facts and e¢ircumstances required
the trial of the accused. Thereafter, aeting upon the advice of his
Corps Area Judge Advocate and still in the strict performsnce of his
duty, he referred the charges to a general court-martial as the best
method of determining the guilt or innocence of the accused officer,
It has been repeatedly and properly held that an accused is not
entitled to the presence and assistance of counsel at the investi-
gation required by the 70th Article of War. Sec. 1264 a, Dig. Ops.
JAG, 191230,

10. In conclusion it mey be safely said that in order to support
the contentions of the accused that he is the victim of persscution,
‘that the appointing authority was in fact the accuser, that the inves-
tigation prior to the trial and the trial itself was unfeir, end that
the evidence is insufficient to sustain the findings of guilty, it
will be necessary to discredit not only the judgment but the motives
and good faith of the Corps Area Commender, his Corps Area Inspector,
the Post Commander end the Investigating Officer, all of whom it is
conclusively shown had originally entertained high opinions of the
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accused and only reluctantly changed when forced to do so by com-
pelling facts; to disregard the positive and convincing testimony

of witnesses merely because it is shown that they were either hostile
to the accused, or had, on previous occasions fully explained by the
accused's own control over them, testified falsely; to disregard the
corroboration of such witnesses by the positive testimony of unim-
peached witnesses and the mass of circumsteantisl end documentary
evidence; likewise to disregard the findings of the court which heard
and observed the demeanor of all of the witnesses; and in the end

to believe and accept the testimony of the accused, full as it 1s of
contradictions, inconsistencies and improbabilities, and supported
only by the testimony of the immediate members of the family, his
fiencee and intimate friends, or by the vague and unconvincing
testimony of merchants who had been associated to their own advantage
with him in selling supplies to the messes under his control. To
state such a proposition is to answer it, and in the opinion of the
Boerd of Review the contentions of the accused are not only not
sustained, but are affirmatively shown by the overwhelming weight

of the evidence to be without any merit at all,

11, The accused is 45 years of age. The stetement of his service
as it appears in the Army Reglster is as follows:

"Sgt. QeMeCo Nede 3 Oct. 17 to 11 Oct. 17; 1 1%, Sn. C.N.A.
8 Oct. 17; accepted 12 QOct. 17; capt. Sn. C. U.S.A. 20 Sept.
18; sccepted 5 Oct., 18; vacated 22 Sept. 20.-~-1 1lt. Q.M.C.
1 July 20; accepted 22 Sept. 20; capt. 4 Feb. 21;(a)-Dis-
charged as captain and appointed first lieutenant Nov. 25,
22; acts June 30, 22 and Sept. 14, 22; 1 1lt, (Nov. 25, 22);
capt.. 17 Sept. 27."

12. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during
the trial. TFor the reasons stated, the Board of Review is of the
opinion trat the record of trial is legally insufficient to support
the finding of guilty of Specification 2 of Charge I, and legally
sufficient to support all other approved findings of guilty and the
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sentence; and werrants confirmation thereof. A sentence of dismissal
is mandatory on conviction of violation of the 95th Article of war
and authorized on conviction of violation of the 934 and 96th

Articles of War.
P
W W » Judge Advocate.

, Judge Advocate.

/Z’u; ﬁ\ ’%_, Judge Advocate.

To The Judge Advocate Genersal.
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In the Office of The Judge Advocafe General
Washington, D. C.

Boerd of Review
CM 204900

UNITED STATES SECOND DIVISION

v. Trial by G.C.M., convened at
Fort Francis E. Warren,

Wyoming, April 17, 1936,
Sentence as to esch: Dishonor-
able discharge and confinement
for two and one-half (2%) years.
Disciplinary Barracka,

Privates ROBERT W. KING, Jr.
(6264589), and ABNER L.
COXSEY (6264708), both of
Compeny D, 20th Infantry.

HOLDING by the BCARD OF REVIRW
HALL, TURNBULL eand SMITH, L.M., Judge Advocates,

l. The record of trial in the case of the soldiers named above
has been examined by the Board of Review,

2. The accused were jointly tried for desertion in the execution
of & conspiracy in violation of the 58th Article of War (Charge I),
and lsrceny in violation of the 934 Artiecle of War (Charge II}. Each
pleaded not guilty and was found guilty of both cherges and specifi-
cations., No evidence of previous convictions was introduced. Each
accused was sentenced to dishonorable d&ischarge, forfeiture of all
pay and allowances due or to become due, and confinement at hard labor
for five years. The reviewing suthority epproved the sentence, in
each case reduced the period of confinement to two and one-half years,
designated the Atlantic Branch, United States Diseiplinary Barracks,
Governors Island, New York, as the place of confinement, and forwarded
the record pursuant to the provisions of Article of War 50%.

3. The only question in this case requiring comsideration per-
tains to the wording of the Specification of Charge I, which reeads as
follows:

CEARGE I: Violation of the 58th Article of War.

Specification: In that Private Robert W. King, Jr., and
Private Abner L. Coxsey, both of Company D, 20th
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Infantry, did, &t Fort Francis E, Warren, Wyoming,
on or ebout March 5, 1936, acting jointly, in pur-
suance of a common intent and in the execution of
a conspiracy to desert the service of the United
States previously entered into by them, desert the
service of the United States and did remain absent
in desertion until they were epprehended at Engle-
wood, Colorado, on or about March 6, 1936,

It will be observed that the specification alleges the joint desertion
of the accused in pursuance of a common intent and in the execution

of a conspiracy previously entered into by them. For the reasons

stated in parsgraph 27, page 18, Mesnual for Courts-Martial, 1928,

there can be no such offense as joint desertion, from which it follows
that there cannot be a joint desertion in the execution of & comspiracy.
However, the specification includes allegations that each accused
deserted the service of the United States in the execution of a con-
spiracy to desert, previously entered into by them. The record contains
competent evidence which is legally sufficient to support the conviction
of each accused of this included offense, CM 196481, Anderson, et al.;
Dig. Ops. JAG, 1912-30, sec. 1310 (3), CM 192882, Hilburn and Morgan.

The method of pleading here employed is irregular and its use isa
condemned, but in this case it does not appear that it resulted in
injuriously affecting the substantisl rights of either accused and may
be passed under the 37th Article of War.

4, TFor the reasons hereinabove stated, the Board of Review holds
the record of trial legelly sufficient to support only so much of the
finding of guilty of the Specification of Charge I as finds each of
‘the accused separately guilty of desertion, cormenced and terminated
at the times and places alleged, in the execution of a conspiracy to
desert the service of the United States, previously entered into by
them; legally sufficient to support the findings of guilty of Charge I,
Charge II and the Specification thereunder, and the sentence.

| &
Y\\UMJVW f\\‘*ﬁj/i- , Judge Advocate.
_% : Vq rjwm » Judge Advocate.

,'Jhdge Advocate,
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WAR DEPARTMENT
In the Office of The Judge Advocate Genersl
Washington, D. C.

)
Board of Review
CM 204927

UNITED STATES FOURTH CORPS AREA
Trial by G.C.M., convened at
Fort McPherson, Georgia,
April 7, 1936, UDismissel.

Ve

First Lieutenant FELIX N,
PARSONS (0-15454), U. S.
Army, Retired.

Cl e et VS gt Nt

OPINION of the BOARD OF REVIE*
HAILL, TURNBULL and SMITH, L.M., Judge Advocates.

l. The Board of Review has examined the record of trisl in the
case of the officer named ebove, end submits this, its opinion, to
The Judge Advocate Genersl.

2. The accused, who was retired August 31, 1934, for disability
in line of duty, section 1251, Revised Statutes, was tried upon the
following charges and specifications:

CHARGE: Violation of the 95th Article of War.

Specification: In that 1st Lieutenant Felix N. Parsons,
Retired, having on or about the 16th day of June
1934, become indebted to the Post Exchange, Fort
MePherson, Georgia, in the sum of thirty-nine and
73/100 dollars ($39.73) for merchandise and having
on or about the 10th day of July 1934, promised in
writing to the Post Commander, Fort McPherson,
Georgia, that he would "without fail™ settle the
said indebtedness on the lst of August 1934, did
without due cause at Fort McPherson, Georgla, to
the disgrace of the Militery Service fail to keep
said promise.

ADDITIONAL CHARGE: Violation of the 95th Article of War.
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Specification 1: Unlawfully making and uttering check
in the smount of $5.00, (Finding of guilty dis=-
approved by reviewing authority.)

Specificetion 2: In that lst Lieutenant Felix N. Parsons,
U. S. Army, Retired, being indebted to 0., C. Woodruff
of Besufort, S. C., in the sum of $5.00 for gasoline
and cash losned, which amount became due and payable
about July 30, 1934, did, st Beaufort, S. C., from
July 30, 1934, to November 4, 1935, or thereabouts,
dishonorably feil and neglect to pay said debt.

Specification 3: Dishonorably failing to keep a promise
in regard to the payment of a debt of $5.00,
(Finding of not guilty.)

Specification 4: In that 1lst Lieutenant Felix N. Parsons,
Us Se Army, Retired, did, at Serasota, Florida, on or
about August &5, 1934, with intent to defraud, wrong-
fully and unlawfully make and utter to The Sport Shop,
Sarasota, Florida, a certain check, in words and figures
as follows, to wit:
Atlanta, Ga., August 25, 1934. No.
The First National Bank of Atlenta,
West End Branch
Pay to the order of: The Sport ShODecesssess $2.95
Iwo 8nd 95/100.......Q.'...Q.......lelars.
Felix N, Parsons,
P.0. Box 497. 1st Lieut., U.S.Army,
and did by mesns thereof obtain from said Sport Shop
merchendise of the value of $2.95, he, the said Lt,.
Persons, then well knowing that he did not have, and not
intending that he should have, sufficient funds in the
First National Bank of Atlanta, West End Branch, for the
payment of said check.

Specification 5: In that 1lst Lieutenant Felix N. Parsons,
U. S. Army, Retired, being indebted to the Sport Shop,
at Sarasota, Florida, in the sum of $2.95, for merchan-
dise, which amount became due and payable on or about

-S-



August 30, 1934, did, at Sarasota, Florida, from
about August 30, 1934, to about January 23, 1935,
or thereabouts, dishonorably fail and neglect to
pay said debt,

Specification 6: Unlawfully meking end uttering a check
in the amount of $25.00. (Finding of not guilty.)

Specification 7: Dishonorably failing and neglecting to
pay a debt of $25,00, (Finding of not guilty.)

Specification 8: Dishonoraebly failing to keep a promise
in regard to the payment of a debt of $25.00.
(Finding of not guilty.)

Specification 9: In that 1st Lieutenant Felix N. Parsons,
U, S. Army, Retired, did, at Biloxi, Mississippi, on
or about August 10, 1935, with intent to defraud,
wrongfully and unlawfully make and utter to the
Riviera Hotel, a certain check, in words and figures
as follows, to wit:

Sen Antonio, Texas, Aug. 10, 1935. No____
Alamo National Bank
of San Antonio, Texas.
Pay to Cash or order $10.00
Ten and 00/100~ --=Dollars.
Felix N. Parsons,

. 1st Lieut., USA., (Ret),
and by means thereof did fraudulently obtain from
The Riviers Hotel $10.00 in cash money, he, the said
Lt. Parsons, then well knowing that he did not have
and not intending that he should have sufficient
funds in the Alamc National Bank of San Antonio,
Texas, for the payment of said check,

Specification 10: In that.lst Lieutenant Fellx N. Parsons,
U. S. Army, Retired, did, at Biloxi, Mississippi, on
or asbout August 14, 1935, with intent to defraud,
wrongfully and unlawfully meke and utter to the
Riviera Eotel, a certain check, in words and figures

(149)
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as follows, to wit:
San Antonio, Texas, Aug. 14, 1935. No___
Alemo Netional Bank
of San Antonio, Texas.
Pay to Cash or order $10.00
Ten and 00/100=-- Dollars,
Felix N, Parsons,
1st Lieut., U.S.A., (Ret.},
and by means thereof did fraudulently obtain from the
Riviera Hotel $10.00 in cash money, he, the said Lt.
Persons, then well knowing that he did not have and not
intending that he should have sufficient funds in the
Alamo Netionel Benk of San Antonio, Texas, for the
payment of said check.

Specification 11: In that 1lst Lieutenant Felix N. Persons,
U. S. Army, Retired, did, at Biloxi, Mississippi, on
or about August 15, 1935, with intent to defraud,
wrongfully end unlawfully meke and utter to the
Riviera Hotel, a certain check, in words and figures
as follows, to wit:
San Antonio, Texas, Aug. 15, 1935. No___
Alemo National Bank
of Sen Antonio, Texas.
Pay to The Riviera Hotel, Biloxi, Miss. or order $35.00
Thirty-five and 00/100 Dollars.
Felix N. Parsomns,
1st Lieut., USA.,(Ret.),
and by means thereof did fraudulently obtain from the
Riviera Hotel $35.00 in cesh money, he, the said Lt.
Parsons, then well knowing that he did not have and not
intending that he should- have sufficient funds in the
Alamo National Benk of Sen Antonio, Texas, for the pay=-
ment of said check.

Specification 12¢ In that lst Lieutenant Felix N. Parsons,
U. S. Army, Retired, did, at Biloxi, Mississippi, on or
about August 19, 1935, with intent to defraud, wrong-
fully and unlawfully make and utter to the Riviera Hotel,
a certain check, in words and figures as follows, to wit:

-4
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San Antonio, Texas, Aug. 19, 1935, No___
Alemo National Bank
of Sen Antonio, Texas,
Pay to Cash or order $10,00
Ten and 00/100- Dollars.
Felix N, Parsons
lst Lieut. USA. (Ret.),

end by meens thereof did freudulently obtain from the
Riviera Hotel $10,00 in cash money, he, the said Lt.
Parsons, then well knowing that he did not have and not
intending that he should have suffieient funds in the
Alemo National Bank of San Antonio, Texas, for the pay-
ment of said check.

Specification 13: In that lst Lieutenant Felix N. Parsons,
U, S. Army, Retired, being indebted to the Riviera Hotel,
Biloxi, Mississippi, in the sum of $104.17, which amount
became due and payable on or about August 26, 1935, aid,
at Biloxi, Mississippi, from August 26, 1935, to February
7, 1936, or thereabouts, dishonorably fail and neglect
to pey said debt. (Finding of guilty approved by the
reviewing authority as to the failure and neglect
to pay a debt of $84.17 only.)

Specification 14: Dishonorably failing to keep a promise
in regard to the payment of & debt of $104.17.
(Finding of guilty disspproved by reviewing authority.)

Specification 15: In that lst Lieuteneant Felix N. Parsons,
U. S. Army, Retired, having uttered to lst Lieutenant
Keff D. Barnett, U. S. Amy, Retired, in exchange for
cash lent him by said Lt. Barnett, a certain check in
words and figures as follows, to wit:

San Antonio, Texas, Sept. 2, 1935. No__
Alemo National Bank

of Sen Antonio, Texas.
Pay to Keff D. Barnett or order $20,00
Twenty and 00/100 -=Dollars,

Felix N, Parsons,
1st Lieut., USA., (Retired),

did, at Ensley, Alabema, on or about September 2, 1935,
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with intent to defraud the said Lieut. Barnett,
wrongfully and dishonorably direct the Alamo Nationsl
Bank, drawee of said check, to stop payment thereon.

Specification 16: In that lst Lieutenant Felix N, Parsons,
U. S. Army, Retired, being indebted to lst Lieut.
Keff D. Barnett, U. S. Army, Retired, in the sum of
$20,00 for cash loaned, which amount became due &and
payable on or about September 2, 1935, did, at New
Orleens, La.,, from September 2, 1935, to February 7,
1936, dishomorably fail and neglect to pay said debt.

Specification 17: In that 1lst lieutenant Felix N, Parsons,
U. S. Army, Retired, heving, on or about September 2,
1935, become indebted to 1lst Liesut. Keff D. Barmett,

U. S. Army, Retired, in the sum of $20,00 for cash
money, and having failed without due cause to liquidste
said indebtedness, and having on or about October 28,
1935, promised in writing to said Lieut. Barnett that
he would on or about November 10, 1935, pay on such
indebtedness the sum of $10.00, did, without due cause,
at New Orleans, La., from about November 10, 1935, to
February 7, 1936, or thereabouts, dishonorably fail to
keep said promise.

Specification 18: 1In that 1lst Lieutenant Felix N. Parsons,
U. S. Army, Retired, did, at Birminghem, Alabama, on
or about December 15, 1934, with intent to defraud,
wrongfully and unlawfully meke and utter to the Drennen
Motor Car Company of Birminghem, Alabama, & certain
check, in words and figures as follows, to wit:
No Protest First National Bank of Atlanta, $115.80
Ga. West End Branch
Atlanta’ Georgia...‘....0..OOOOIOI.....DQCI lsth 1934.
Pay to the order of Drennen Motor Car Company
) One Kundred fifteen and 80/100....Dollars
I hereby represent that the above amount is on
deposit to my credit in said bank free from
any claims, and I will reserve same for this
check.
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Write name of bank on this line Felix N. Parsons,
1st Lieut., USA. (Retired)
Write city and state on this line 717 BAC,

in payment of repairs to and lasbor on his car of the value
of $115,.,80, he, the said Lt. Parsons, then well knowing
that he did not have and not intending that he should have
sufficient funds in the First National Bank of Atlanta,
Ga,, West End Branch, for the peyment of said check.

Specification 19: In that lst Lieutenant Felix N. Parsons,
U. S. Army, Retired, being indebted to the Drennen Motor
Car Company of Birmingham, Alabama, in the sum of $115.80
for repairs to and labor on his car, which amount became
due and pesyable on or about December 15, 1934, did, at
Birmingham, Alabema, from December 15, 1934, to February
7, 1936, or thereabouts, dishonorebly fail and neglect to
pay said debt,

Specification 20: 1In that lst Lieutenant Fellx N, Parsons,
U. S. Army, Retired, being indebted to the Greystone Hotel
of Montgomery, Alabama, in the sum of $25.00, for room
rent and cash advances, which amount became due and payable
on or about September 25, 1934, did, at Montgomery, Alabama,
from about September 25, 1934, to February 7, 1936, or
thereabouts, dishonorably fail and neglect to pay said debt.
(Finding of guilty except the words "cash advances”,
substituting in lieu thereof the word "Board"™; of
the excepted words, not guilty, and of the substi-
tuted word, guilty.)

Specification 21: In that 1lst Lieutenant Felix N. Parsons,
U. S. Army, Retired, being indebted to the First National
Bank of Birmingham, Alabama, in the sum of $130.84, on
a promissory note in words and figures as follows, to wit:
Birmingham, Ala., July 5th, 1934. $130.84
August 6th, 1934 after date, I promise to pay to the
order of The First National Bank of Birminghem,
Birmingham, Ala.,
One Hundred and Thirty and 84/100===-=—<-===Dollars
for value received with interest from maturity
until paid,

-
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Payable at The First National Bank of

Bimingham, Birmingham, Alsa.

No. 168422 Felix N. Parsons,

1st Lt. CAC P.0O. Box 497, Atlenta,Ga.,

which amount became due and paysble on August 6, 1934, did,
at Birminghem, Alebame, from August 6, 1934, to February
7, 1936, or thereabouts, dishonorably feil and neglect to
pay any part of said note.

SECOND ADDITIONAL CHARGE: YViolation of the 95th Article of War.

Specification 1: Imn that 1lat Lieutenant Felix N, Parsons,
U. S. Army, Retired, being indebted to the Post Exchange,
Fort Sam Houston, Texas, in the sum of $37.75, which
amount became due and payable on or about January 31,
1935, did, at Fort Sam Houston, Texas, from February 1,
1935, to February 8, 1936, or thereabouts, dishonorably
fail and neglect to pay said debt.

Specification 2: In that lst Lieutenant Felix N. Parsoms,
U. S. Army, Retired, did, at Atlenta, Georgle, on or
about Jenuary 17, 1936, with intent to defraud, wrong-
fully and unlawfully make and utter to the Great Atlantic
and Pacific Tea Company, a certain check, in words and
figures as follows, to wit:
Sen Antonio, Texas, Jen. 17, 1936. No__
The National Benk of Fort Sam Houston

Pay to order of Cash $10,00
Ten and 00/100-- Dollars,
Felix N, Parsons,
Box. 73,Station C. 1st Lieut., U.S.A.,(Ret.),

and by means thereof did fraudulently obtain from said
company merchandise and cash, he, the said Lt. Persons,
then well knowing that he did not have, and not intending
that he should have, sufficient funds in the Nationel Bank
of Fort Sam Houston, Texas, for the payment of said check.

Specification 3: In that lst Lieutenant Felix N, Parsons,
Ue S¢ Army, Retired, did, at Atlanta, Georgia, on or
1bout January 20,-1936, with intent to defraud, wrong-
fully and unlawfully meke and utter to the Great Atlantic

-
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and Pacific Tea Company, & certain check, in words
end figures as follows, to wit:
Sen Antonio, Texass, Jan. 20, 1936, No
The National Bank of Fort Sam Houston -
Pay to order of Cash $4.00
Four and 00/100=ceececacaewe-=Dollars,
Felix N, Parsomns,
1st Lieut., U.S.A. (Ret.),
and by means thereof did fraudulently obtain from said
company merchandise and cash, he, the said Lt. Parsons,
then well knowing that he did not have, and not intending
that he should heve, sufficient funds in the National
Bank of Fort Sam Houston, Texas, for the psyment of said
check.

After entering a plea in sbatement on the ground that the charges
should be properly under the 96th Article of War instead of the 95th
Article of War, which was overruled by the court, accused pleaded not
guilty to all charges and specifications. The court found accused
guilty of the Charge and Specification thereunder; guilty of Specifi-
cations 1, 2, 4, 5, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20
(except the words "cash sdvances", substituting in lieu thereof the
word "Board"; of the excepted words, not guilty, of the substituted
word, guilty), and 21, of the Additional Charge, and of the Additional
Charge; guilty of Specifications 1, 2 and 3 of the Second Additional
Charge, and of the Second Additional Charge; not guilty of Specifi-
cations 3, 6, 7, 8 of the Additional Charge. No evidence of previous
convictions was introduced. He was sentenced to be dismissed the
service. The reviewing authority disapproved the findings of guilty
of Specifications 1 and 14, Additional Charge, and epproved only so
much of Specification 13 of the Additional Charge as to the failure
and neglect to pay a debt of $84.17 only, epproved the sentence, and
forwarded the record of trial for action under the 48th Article of War.

3. The Board of Review adopts and hereby makes a part of this
opinion the sumary of the evidence and discussion thereof included
on pages 3 to 24, inclusive, of the review of the record of trial im
this case by the Corps Area Judge Advocate, Fourth Corps Area.

4, Accused was 39 1/12 years of age at the time of the trial,
The statement of his service as contained in the Official Army

-9-
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Register is as follows:

"Pvt., pvt. 1 cl. and corp. 197, 278, 71 Aero Sgs. S.M.A.
and Av, Sec. Sig. C. 5 Dec. 17 to 11l June 19; 2 1t. Av.
Sec. Sig. 0.R.C. 9 June 19; accepted 9 June 19; active
duty 15 July 23 to 29 July 23.--2 1t. A.S. 3 July 23;
accepted 16 Oct., 23; trfd. to C.A.C. 14 May 24; 1 1t.

8 Nov. 28; retired 3) Aug. 34."

5, Accused was a person subject to military lew and under the
jurisdiction of the Commending General, Fourth Corps Area. A.W. 2
sec. 2, National Defense Act, as amended (41 Stat. 759, 44 Stat. 780,
48 Stat. 806); par. 5 b, AR 170-10, Changes No. 3, Jan. 30, 1931;
also see JAG 250,401, Nov, 22, 1921, The court was legally consti-
tuted end had jurisdiction of both the person and offenses charged.
No errors injuriously affecting the substantial rights of the accused
were committed during the trial. The record of trial is legally
sufficient to support the findings of guilty end the sentence &and
warrants confirmation thereof. A sentence of dismissal is mandatory
upon conviction of & violation of the 95th Article of War.

[ /

f /
g"(é\ﬂ-«oﬂ/ﬁu Z\'J\/Q , Judge Advocate.
ﬂ(ﬂ L/AWXAJ/Q/ , Judge Advocate.
W , Judge Advocate.

To ‘The Judge Advocate General.
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In the Office of The Judge Advocate General
Washington, D. C,

Board of Review
CM 205060

Jub 2 e

UNITED STATES ; FIRST CORPS AREA
. ) Trial by G.C.M., convened at
) Fort Williems, Maine, March
Private ALVIN W. NOTTAGE )
(6126676) , Compeny G, )
5th Infantry. )
)

13, 20 end 27, 1936,—Dis-
honorable discharge and con=-
finement for two (2) years,
Diseiplinary Barracks.,

HOLDING by the BOARD OF REVIEW
BALLIDAY, TURNBULL and MORRISETTE, Judge Advocates.

1. The record of trial in the cese of the soldier named sbove
has been examined by the Board of Review.

2. The accused was tried upon the following charge and speci-
fications:

CHARGE: Violation of the 934 Article of wWar.

Specification 1: In that Privete Alvin W. Nottage,
Company G, Sth Infentry, did, in conjunction with
John E. Witkovie¢, then Private, Company G, 5th
Infentry, at Fort Williams, Maine, on or about
December 1, 1935, unlawfully enter the Post Exchange,
Fort Williems, Maine, with intent to commit a criminal
offense, to wit: larceny therein,

Speciftication 2: In that Private Alvin W. Nottage,
Company G, 5th Infantry, 4id, in conjunction with
John E. Witkovic, then Private,Compeny G, Sth
Infantry, at Fort Williams, Maine, on or about
December 1, 1935, feloniously take, steal and carry
away from the Post Exchange, Fort Williams, Maine,
legal currency of the United States to the value
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of Ninety-Eight Dollars and Twenty Cents ($98.20)
and two (2) cartons of cigarettes of the value of
Two Dollars and Twenty Cents ($2.20), of a total
value of One Hundred Dollars and Forty Cents
($100,40), the property of the Post Exchange, Fort
Williams, Meine,

He pleaded not guilty to the cherge and specifications thereunder

and was found not guilty of Specification 2, but guilty of Specification
1l and the Charge. No evidence of previous convictions was introduced.
He was sentenced to dishonorable discharge, forfeiture of all pay and
allowances due or to become due, and confinement at hard lsbor for

five years. The reviewing authority approved the sentence but remitted
three yeers of the confinement imposed, designated the Atlantie Branch,
United States Disciplinary Barracks, Governors Island, New York, as

the place of confinement, and rorwarded the record for action under
Article of Wer 50%.

3. The competent and undisputed evidence establishes the following
facts:

Private G. C. Roy, Company G, S5th Infantry, was in charge of the
bar at the post exchange, rort Williams, Maine, on December 1, 1935.
At closing time on that date, about 6 o'clock in the evening, Roy put
the post exchange funds emounting to about $100 in a strong box eand
placed the box in a cupboard under the bar, He locked both the strong
box and the cupboard. He then locked the windows and doors of the
exchange and departed. He was the last one in the exchange and did
not see the accused around at the time. (R. 7-9) Thereafter, about
12:45, a sentry on the second rcund of his post discovered that ome
of the windows of the exchenge wes open, and on being notified a
corporal of the guard, Corporal John A. Rowan, Compeny E, Sth Infantry,
and the officer of the day, First Lieutenasnt Edwerd J. Burke, appeared
and made an investigation, at which it was ascertained that one of the
windows was open, that both cash registers were empty, end that the
strong box or cabinet had been opened by removing the lock from the
same, possibly by the use of pliers (R. 9-12). The next morning the
post exchange officer, Captain Williem V. Gray, ascertained that
$98.20 and two cartons of cigarettes of the value of $2.20 had been
stolen (R. 12-14).

-l
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The foregoing facts are sufficient to establish the corpus
delicti, that is, to show that at the time and place alleged the
post exchange at Fort Williems, Maine, was unlawfully entered by
someone with intent to commit the criminel offense of larceny, as
alleged.

4. The accused was on furlough at the time of the foregoing
events (R. 83) and, except for an alleged confession, there 18 no
evidence in the record showing that he was at Fort Williams at the
time, or that he was in any way connected with the unlawful entry of
the post exchange and the larceny therefrom. In order to connect
him with the offense the prosecution offered & confession {Ex. A)
alleged to have been made on February 10, 1936, while accused was in
a civilian jail at Auburn, Meine, in the presence of a police officer,
Ralph A, Price, the county sheriff, Relph J. Riley, and another
civilien, W. R. Edwards, who acted as a sort of recorder, The defense
strenuously objected to the admission of the confession on the ground
that it had not been made voluntarily, but after the court had heard
the testimony of witnesses for the prosecution and the defense the
objection was overruled and the so-called confession admitted.

Thereupon, in en effort to show that the accused was in the
vicinity of Fort Williams on the date of the alleged offense, the
prosecution offered the deposition (Ex. B) of Charles T. Sinskie,
the owner of an automobile repair shop at Farmington, Maine. He
testified that accused was in his shop on Friday, November 29, 1935,
where he discussed the purchase of an sutomobile and again on December
3, 1935, on which latter date accused stated that he had been to
Portland or lLewiston, lMaine, over the previous week~end of November
30-December 1, 1935, Thereupon the accused offered the teatimony of
four witnesses, Mrs. Nancy Howard, her husband, Guy H. Howard, and
daughter, Beatrice Howard, and Mr. Lewrence 0'Dell, all of whom
testified positively thet accused was at the Howard home at Farmington,
Maine, on Saturday, Sunday night and Mondey morning, November 30-
December 1 and 2, 1935. (R. 71-74,76-77,78-82)

5. In an effort to establish the voluntary nature of the
confession the prosecution called three witnesses, Ralph A. Price,
a police officer of the South Portlend, Maine, Police Force, Ralph
J. Riley, Sheriff of Androscoggin County, Maine, and Willlam R.
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Edwerds, of Portland, and their testimony may be summarized as follows:

On the night of February 10 accused was a prisoner in the county
Jail at Auburn, Maine., About 9 o'clock of that evening Mr. Price
appeared at the jJail and obtained permission from the sheriff to
question the accused (R, 14-16,60), which he proceeded to do in the
menner described below in the presence of the sheriff and Mr. Edwards,
who acted &s recorder, until about 2 o'clock in the morning, a period
of about five hours (R. 60-62)., Price, Edwards and Riley testified
in substence that accused was warned of his constitutional rights
before he made the written statement or confession offered by the
prosecution, but the time at which the warning or explanation of his
rights was made to the accused is not established, and the witnesses
differ somewhat as to the language used. Mr. Price told him (R. 18)
that "He had a right to tell the truth if he cared to, and that what-
ever he said would be used ageinst him". He thinks that the sheriff,
Riley, told him that he did not have to make any statement, but in any
event such an explanation was claimed to have been made in Mr. Price's
presence (R. 18). In answer to & leading question, Edwards testified
that prior to signing the confession accused was "informed that he
didn't have to make any statement and thet if he did it could be used
against him" (R. 31), and in reply to a similar question the sheriff,
Riley, stated that "I understood that Ar. Price told him that anything
he said could be used against him" (R. 59). In any event, it affirma-
tively appears that at the beginning of the interview accused declined
to make any statement or to answer any questions, and seemed to be in
a daze while Mr. Price plied him with questions not only concerning
the post exchange robbery but other alleged offenses, Mr. Riley's
testimony in this respect is as follows:

"When he first started in questioning, Mr. Price
went over the details of the robbery in question and of
course that was probably repeated a great many times and
‘during the conversation Nottage seemed as though he were
in a daze. Be would just shake his head and say nothing.
Mr, Price stepped out of the room and I told Nottage I
would do anything I could to help him &nd urged him to
tell the truth and help Mr. Price clear up the crime he
wes mixed wp in. Then Mr. Price came in again and
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questioned him again about these things that heppened
here in Portland. Some time during the questioning
Nottage asked how much time he would have to do if he
told the truth. We told him we would do what we ecould
for him, Soon after that, after questioning him along
that same line Nottage made the admissions contained in
this statement, * * *.,» (R, 61)

All three witnesses testified that there was no violence used end
that there were no marks of such on the accused during or following
the interview. FHowever, accused was in a very nervous condition
throughout the seme (R. 61,64) and on at least one occasion, while

he was sitting near the roll top desk, Price, who in questioning him
was walking back and forth, stopped and pointed his finger at the
accused and when he did, "he (Nottage) would go like that {indicating
flinch), he would butt his head against this roll top desk" (R. 60-61).
When esked whether he swore at him, Price replied, "I can't say that
I 414", and when asked if anyone else in the room swore at or struck
the accused, Price's reply was, "Not to my knowledge™ (R. 17). Accord«
ing to the sheriff, Riley, FPrice did "raise his voice"™ in the exami-
nation (R. 66). During the examination the accused was taken into
enother office and there he was shown what 18 described as a radio
set by Price (R. 39) and as a violet ray lamp by Edwards (R. 34) and
told that it was a lie detector (R. 34), to which, as will later
appear from his own undisputed testimony, he was strapped and plied -
with a series of questions (R. 24)., Finally, about 1:30, the exemi-
pation was adjourned for a ligh® lunch or supper, in which, however,
the accused did not shere, and at 2 o'clock, five hours after the
questioning begen, the statement was drawn up, siguned by the accused
and witnessed by Riley, Price and Edwards (R. 17,62). The confession
concludes with the following language:

*T swear this to be the truth, the whole truth, and
nothing but the truth; so help me God. I have given this
confession of my own fres will and accord. I have received
no promises nor have I been threatened or abused. I under-
stand my Constitutional Rights."

The accused testifying himself (R. 23-26) claimed that he was forced
by threats and violence to sign the so-called confession, and in detail

5=
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testified that he was struck several times on the head and face by
Mr. Price prior to making the statement, that the latter used loud-
and profane language, calling him ell kinds of names, accusing

him of numerous other offenses and informed him that his alleged
accomplice, Private John B. Witkovie, had confessed to the post
exchange robbery implicating him, and that finally he was strapped

to a machine which he was told and believed to be a lie detector,

all prior to his signing of the alleged confession. In support of
the foregoing, the accused offered the testimony of three fellow
prisoners, Charles Roberts, Laurice Howes, and John Fellon (R. 18-22,
42-44,53-55), all of whom appeared to have been in a position to

hear or witness the proceedings in the jail and who, except for the
statement of one witness, corroborated with uniform consistency the
testimony of the accused in substantielly all of its details. The
inconsistency or contradictory nature of Fallon's testimony consisted
moerely in that he ¢laimed to have heard what sounded like & blow made
with a leash, while neither the accused nor either of the other two
witnesses claimed that he had been whipped with a leash, and all of
the prosecution's witnesses denied 1it.

The Manual for Courts-Martial, paragraph 114 a (p. 116), provides
that:

"It mist appear that the conftession was voluntary
on the part of the accused. * * * A confession not
voluntarily made must be rejected; * * *»

In discussing this mandetory provision of the Manual, the Board of
Review in a previous case (CM 192609, Hulme, Oct. 20, 1930) said:

"It was necessary for the court-martial in this
case, acting through the law member, to ascertain and
determine as a guestion of law and as a preliminary
question of fect, whether the confession was voluntary,
and its decision with respect to the facts i1s entitled
to such weight that it should not be disturbed on appel-
late review unless there be no reasonable basis and
evidence for its action."

The Boeard fhen proceeded to exsmine the circumstances under which
the confession there involved was made and concluded that the

-6-



(163)

confession was not voluntarily made in fact or law, and thet its
admission by the court was error.

Adopting as sound and correct the reasoning contained in the
statements quoted above, the Board of Review is of the opinion that
the admissibility of the confession in the instant case is, under
the circumstiances, a proper and necessary one for review.

In one of the leading Americen cases, Brem v. United States,
168 U, S. 532, the Supreme Court pointed out that in criminel trials
in courts of the United States the issue of the voluntary nature of
& confession 1s controlled by that part of the Fifth Amendment to the
Constitution providing that no person "shall be compelled in any
criminal case to be a witness ageinst himself”, In further explanation
of this principle, the court said (p. 549):

"The rule is not that in order to render a statement
admissible the proof must be adequate to establish that
the particuler communications contained in a statement
were voluntarily made, but it must be sufficient to
establish that the making of the statement was voluntary;
that is to say, that from the causes, which the law treats
as legally sufficient to engender in the mind of the ac~
cused hope or fear in respect to the crime charged, the
accused was not involuntarily impelled to make a statement,
when but for the improper influences he would have remained
silent.”

In view of the mandatory provisions of the 24th Article of War
and of the court-martial manual protecting an accused person under
all circumstances against self-incrimination, and establishing his
right to remain silent and to refuse to answer any questions which
might tend to0 incriminate him, the rule announced by the Supreme
Court is particularly applicable to court-martial procedure, The
right 1s a real one and an explanation to an accused of his right to
remain silent, followed with treatment such as shown by this record,
constitutes a compliance with the form only and a direct defiance
of the spirit of our laws., CM 131194, Price, 1919. A confession
obtained by compulsion of any kind cannot be deemed to have been

=



(164)

voluntarily made, and compulsion, although usually exercised through
violence or threats of violence, may be effectively exercised in
other ways, as illustrated in the instant case where the accused,

a prisoner in e county jeil, after indicating his desire to make no
statement at all, was plied with questions by & police officer in

the presence of the county sheriff for a period of approximately five
hours until at 2 o'clock in the morning he agreed to sign a statement.
Likewise, a confession is inadmissible when it appears that it was
obtained through promises, however slight, or by the exertion of any
improper influence. Bram v. United States, supra, pp. 542, 543. It
is undisputed thet the accused persisted in his refusal to answer
questions or meke any statement until after the sheriff of the county
where he was confined in jail had told him that he "would do anything
I could to help him and urged him to tell the truth and help Mr. Price
¢lear up the erime he was mixed up in®, and the mere statement of the
accused, a private soldier, testifying before & court-martial, that

bhe did not kmow whether he believed the sheriff or not and 4id not

see how the sheriff could help him is altogether insufficient to over-
come the almost inescepable inference from the facts in this case

that the accused's statement, following immediately the promise of

the sheriff, would not have been made but for that promise,

It must also be remembered that the accused was not only told
that his accomplice had confessed and implicated him, but he was also
confronted with the statement that the civilian police officers in
whose custody he was knew meny damaging facts concerning other alleged
offenses subjecting the accused to prosecution in the civil courts.
In this connection ettention is invited again to language of the
Supreme Court in the Bram case, supra, where the court (p. 544.‘33.343.)
said: :

"While the admissions or confessions of the prisoner,
when voluntarily and freely mede, have always ranked high
in the scale of incriminating evidence, if an accused
person be asked to explain his apparent connection with a
crime under investigation, the ease with which the questions
put to him mey assume an inquisitorial character, the
temptation to press the witness unduly, to browbeat him if
he be timid or reluctant, to push him into a cormer, and
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to entrap him into fatel contradictions, which is so
painfully evident in meny of the eerlier state trials,
notedbly in those of Sir Nicholas Throckmorton end Udal,
the Puritan minister, made the system so odious as to
glve rise to a demand for its total abolition."

Applying the foregoing well established principles to the facts
in this case, the Board of Review is of the opinion that the alleged
confession was obtained by compulsion and/or promises of leniency
and was therefore inadmissible, and its admission was an error of law
which injuriously affected the substantial rights of accused. It
is believed that this conclusion is supported by the undisputed
testimony of the prosecution's witnesses and is not dependent upon,
although strengthened by, the testimony of the accused end his fellow
prisoners in the Auburn jail,

There is not only no other evidence directly connecting the
accused with the offense, but there is positive evidence of an alibi
which was attacked only by the testimony of one witness, who stated
that the accused had made a statement to him inconsistent with the
proof of the alibi, and it is also pointed out that the court, although
finding the accused guilty of unlawful entry, found him not guilty
of the larceny in the post exchange. It i1s therefore clear that
with the exclusion of the confession as evidence, the remsining
evidence is insufficient to support the findings of guilty.

For the reasons stated above, the Board of Review holds the
record of trial legally insufficient to support the findings of guilty
and the sentence,

Judge Advocate,

, Judge Advocate.'

, Judge Advocate,
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iy ot
HAR DEPARTMENT

In the Office of The Judge Advocate General
Washington, D.C.

Board of Review
CM 205134

UNITED STATES UNITED STATES MILITARY ACADEMY

Ve Trial by GOCOMI, convened
at West Point, New York,

Cadet WILLIAM M. HOGE, Jr., June 8, 1936. Dismissal,
Fourth Class, United States

Corps of Cadets,

OPINION of the BOARD OF REVIEW
HALLIDAY, TURNBULL and MORRISETTE, Judge Advocates.

l. The record of triel in the case of the cadet named above
has been examined by the Boerd of Review, and the Board submits this,
its opinion, to The Judge Advocate General.

2, Accused was tried upon the following charges and specifi-
cations: .

CEARGE I: Violation of the 61st Article of War.

Specification: In that Cadet Williem M, Hoge, Jr.,
Fourth Class, United States Corps of Cadets, did,
at West Point, New York, without proper leave,
absent himself from the Cadet Hospital from about
11:00 p.m., May 23, 1936, to about 1:00 a.m.,
May 24, 1936,

CHARGE II: Violation of the 96th Article of ¥ar.

Specification l: In that Cadet William M. Hoge, Jr.,
Fourth Class, United States Corps of Cedets, digd,
at West Point, New York, on or about May 23, 1936,
drink intoxicating liquor in violation of paregraph
135, Regulations for the United States Military
Academy, 1931.
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Specification 2: In that Cadet William M. Hoge, Jr.,
Fourth Class, United States Corps of Cadets, was
at West Point, New York, on or about May 24, 1936,
in a public place, to wit, Thayer Road, drunk
while in uniform, to the scandal and disgrace of
the United States Corps of Cadets.

He pleaded not guilty to, and was found gullty of, the charges and
specifications. No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service. The reviewing authority
approved the sentence and forwarded the record of trial for action
under the 48th Article of War.

3. The material evidence of record may be summarized as follows:

Major Robert B. Hill, Medical Corps, a witness for the prosecution,
teatified in substance that accused was a patient under his charge in
the station hospital at west Point on Msy 23, 1936; that as surgeon
in charge he had authority to grant privileges to cadet patients to
leave the ward for the purposes of attending classes, and other privi-
leges (R. 13); that accused had blanket authority to attend athletic
events and the movies on Saturday night (R. 15); that witress had no
recollection of granting to the accused a dining permit as of the date
in question (R. 15); that the blanket authority to attend a show
would not include permission to be in the neighborhood of the Thayer
Hotel around midnight (R. 16). Witness identified hospital orders
No. §9, Station Hospital, West Point, New York, dated October 6, 1936
(mo A' R. 14).

Major Earle D. Quinnell, Lediecal Corps, a witness for the prose-
cution, testified that he is medical officer of the station hospital
at West Point and as such is in charge of all hospital records (R. 17).
‘Witness identified a document as "a register of cadsts", which was
received in evidence and marked Exhibit C; this register, he said,
was signed when cadet patients report in or out of the hospital,
Witness further testified that this reglster conteined the entries
of cadets who were registered in and out of the hospital on May 23 and
24, and that the same "shows no entry of Cadet Hoge going out to
attend the motion picture show" (R. 18).

=lw
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Other official records (R. 27,28) were considered by the court
showing that accused had no authority to leave the hospital between
the hours set forth in this specification for any purpose except to
attend the motion picture performance, and Master Sergeant Jemes B.
Mahan, United States llilitary Academy Band, a witness for the prose-
cution, testified in substance that he was in charge of the motion
picture show in the gymmasium on the West Point military reservation
on the night of May 23, 1936, and that the last showing of the
picture on that night started between 9:35 and 9:40 p.m. and ended
about five minutes before midnight (R. 12).

Cadet C. F. Necrason, United States Corps of Cadets, & witness
for the prosecution, testified that accused was known to him as
Cadet Hoge and that he saw him at about 12:;30 a.m., May 24, 1936, at
a point between the hospital and the Thayer Hotel {R. 10); that
accused was proceeding away from the hospital toward the hotel; that
accused was alone at that time, end that he (the witness) advised him
to proceed to his quarters (R. 11). Recalled by the defense the
witness testified thet he saw accused for about two or three minutes;
that there was nothing about his conduct or demeanor which attracted
his attention; that accused appeared sober when speeking end there
was nothing to meke the witness think accused was intoxicated; that
the witneas casually stated to Mr, Christensen, "Gee, maybe he is
drunk" or "Gee, maybe he is tight"; that accused was fully dressed,
hed his cap on, and talked normally; that his ettention was attracted
to accused because it was 12:30 and he was a fourth classman {(R. 28,29).

With respect to the specificstions under Charge II, Major Quinnell
further testified that when brought to him ebout 1:30 a.m. accused
was "under the influence of intoxicating liquor" (R. 18); that he
based his conclusion on the fact that accused was unable properly to
hendle himself with regard to walking, station, and his pupils were
dilated, There was a strong odor of alcohol on his breath (R. 19);
but accused exhibited no quarrelsomeness, no violence, no bestiality,
no passion, end did not ect silly (R. 19); when brought to the
hospital accused was dressed in uniform, which was in good appearance.

Captein Edward H, Bowes, Jr., ilest Point, New York, a witness
for the prosecution, testified that he was on duty as officer in
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charge at cadet headouarters on the night of May 23-24, 1936; that
at about 1:10 a.m., May 24, accused was brought to him by Captain
Stevens; that he considered accused at that time drunk; that he
based his opinion upon the "general appearance" of accused, "his
manner of speaking and the odor of liquor on his breath"; that
accused's hair was disheveled, eyes not normal, and his trousers
were discreditable in appearance (R. 20); that at least two buttons
of his trousers were unbuttoned, and that he wore no hat, uitness
further testified that accused displayed no violence but a trace of
belligerence, showed no quarrelsomeness, no bestiality, no silliness,
and his passions were not aroused (R. 20-22),

Captain Francias R, Stevens, Infentry, West Point, New York, a

witness for the prosecution, testified in substance that he knew
the accused; that he saw the accused about 12:30 a.m., May 24, 1936,
on the road between the hospital and the Thayer Hotel; that he saw
three cadets standing talking, "One of them was at attention™; that
he (the witness) drove on e&nd then realized that the one stending
at attention must heve been & fourth clessman; that he reported
having seen the accused to the officer in cherge and then drove His
¢ar back to try to find him (R. 23); that he drove back and forth
between the hospital and the hotel looking for him for about half an
hour; that he found him about one o'clock where he had first seen him;
that accused at that time had no hat on, was perspiring profusely,
had "very bad looking trousers", his shoes were scuffed end dirty;
that "his hair was disheveled™; that when witness stopped his cer
accused started to run, but promptly casme back after having been
ordered to do so; that upon being asked his name accused said, "Cadet
Hoge, Company A"; that upon being told to get in the car accused fell
in the car, then he straightened up normally; that he drove him to
the officer in charge, Captain Bowes; that at that time the fly of
. his trousers was "buttoned up with one button only"; that accused

was wearing a full dress coat, "very neat in appearance" (R. 24,25).

Cadet John H. Van Vliet, Jr., Second Cless, United States Corps .
of Cadets, a witness for the prosecution, testified that he knew
accused; that he (witness) was on duty as cadet officer of the day
for the period May 23-24, 1936; that at about 1:08 a.m., May 24,
1936, he obsesrved the accused and smelled his breath; "It smelled
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of ligquor"”; thet in the opinion of the witness accused according to
the court-martiel manual definition of the term was drunk; he based
his opinion upon the smell of liquor on his breath and upon the fact
that accused was unable to stand erect without weaving and his
clothing was disheveled, his heir mussed up, and his trousers un-
buttoned (R. 26); that accused exhibited no violence, no quarrelsome=-
ness or silliness; that his passions were not aroused, and that

"He walked in a straight line™ when told by Major Quinnell "to walk
down the hall and back" (R. 25-27),

Ledet D. P. Christensen, First Class, United States Corps of
Cadets, a witness for the defense, testified in substance that he
knew accused; that he saw him about 12:30 a.m., May 24, 1936; that
what attracted his attention to accused was the fact that "he was a
fourth classman out at that time of night"; that accused was perfectly
sober, properly dressed and presentable (R. 29,30).

Accused did not testify or make any statement to the court.

4., The absence of accused at the time and place specified in
the specification under Charge I is esteblished by the competent and
undisputed evidence. Had he absented himself for the purpose of
attending the moving picture performance on the night in question
such absence for that purpose would have been authorized, but even
had he done so his absence extended beyond the time nermitted for
that purpose, and when he was discovered he was proceeding from a
spot not between the hospital and the moving picture theater in an
opposite direction from that of the moving pieture theater at a con-
siderable time after the perforuance had terminated., The Board of
Review is therefore of the opinion that the evidence is legally
sufficient to supvort the findings of guilty of the specification
under Charge I.

It is also clear from the cormpetent evidence that accused was
drunk while in uniform at the time and place alleged in Specification
2, Charge II., That he drank intoxicating liguor, as alleged in
Specification 1, Charge II, is established by his drunkenness and

the odor of intoxicating liquor on his breath.
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The only remaining question requiring specific consideration
is whether or mot the drunkenness of the accused alleged in the
second specification of Charge II, as established by the evidence,
constitutes drunkenness to the scandal and disgrace of the United
States Corps of Cadets.

The evidence clearly shows that accused was under the influence
of liquor at midnight on the road between the hospital at West Point
and the Thayer Hotel. He was away from the station hospital without
euthority, hed drunk some intoxicating liquor and was epparently
keeping out of sight. uhen Captain Stevens first saw accused there
was nothing unusual in his attitude or eppearance. He noted that
accused stood at attention and later realized that he was a fourth
classman. When Captain Stevens returned to look for accused, he had
to0 hunt for him for over half an hour. Upon being asked his name
accused answered properly. He had no ceap, his hair was disheveled,
he was perspiring profusely, had on very bed looking trousers, his
shoes were scuffed and dirty, end his trousers were unbuttoned, but
he was wearing a full dress coat which was very neat in appearance,
when accused appeared before Captain Bowes, and it should be remembered
that he was taken in the automobile directly to Captein Bowes, there
was an odor of liquor upon his breath, his hair was disheveled, his
eyes were not normal, his trousers were discreditable in appearance,
at least two buttons of his trousers were unbuttoned, and he wors no
hat, He displayed no violence, no bestiality, end no asilliness,

He was not grossly drunk, he was not conspicuously disorderly,
there was no military inferior present, and the two cadets who hed
seen him on the. highway were attracted to him only because of the
hour and the fact that he was a fourth classman. At its worst, the
‘accused had been found on the highway between the station hospital
.and the Thayer Hotel at midnight and apparently trying to keep out
of sighto

No shemeful act was shown nor wes there any evidence that
accused had made & disgraceful exhibition of himself, 1In the opinion
of the Board of Review the evidence totally fails to show that accused
was grossly drunk or conspicuously disorderly, or that his conduct
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was such as to stemp him as normally unfit to associate with officers
or cadets. It follows, in the opinion of the Board of Review, that
the evidence of record fails to show that the intoxicated condition
of accused was to the scandal and disgrace of the United States

Corps of Cadets.

With respect to the punishment adjudged, the accused being con-
victed legally of the absence alleged in Cherge I and the specifi-
cation thereunder and of drinking and being intoxicated, the Board
of Review is of the opinion that the sentence of dismissal is
unreasonably severe. It is believed that the ends of justice will
be fully served by a reduction of the sentence from dismissal to
suspension of the accused from the United States Military Academy
for one year.

5. Accused was admitted to the Military Academy from the First
District of Arkensas on July 1, 1935. He was 18 years and 3 months
of sge on June 8, 1936, the date of trial.

6. The court was legally constituted., ZIXxcept as hereinabove
noted, the record of trial disclcses no errors or irregularities
injuriously affecting the substantial rights of accused. For the
reasons hereinabove indicated, the Board of Review is of the opinion
that the record of trial is legally sufficient to support the findings
of guilty of Charge I and its Specificetion, of Specification 1,
Charge II, and of Charge II, and legally sufficient to support the
finding of guilty of Specification 2, Charge II, except the words
"to the scandal and disgrace of the United States Corps of Cadets",
and is legally sufficient to support the sentence. However, for
reasons stated herein, the Board of Review recommends that the
sentence be confirmed and commuted to suspension from the United
States Military Academy for the period of ome year begimning July 1, 1936.

\ ~F el 27 w./&ﬁg%f Tudge Advocate.
‘ 7U. ViLjf , Judge Advocate.

s Judge Advocate,

To The Judge Advocate General.,






WAR DEPARTMENT (175)
In the Office of The Judge Advocate General
Washington, D.C.

Board of Review
CM 205354

UNITED STATES PHILIPPINE DIVISION

Ve Triel by G.C.M., convened at
Fort William McKinley, P, I.,
June 16, 1936, Dishonorable
discharge and confinement for
one (1) yesr and six (6) months,
Bilibid Prison, Menila, P. I.

Corporal JORGE MINA (6737107),
Regimental Band, 45th Infantry
(ps).

HOLDING by the BOARD OF REVIEW
McNEIL, HALLIDAY end MORRISETTE, Judge Advocates,

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review and found to be legally
sufficient to support the sentence to confinement at hard labor for
one yeer and six months.

2. Confinement in a penitentiary in this case is not authorized
under the 424 Article of War. Section 85, Title 6, Code of the
District of Columbia, provides that whoever, by any false pretense,
with intent to defraud, obteins from any person anything of value,
shall, if the value be less than §35.00, be punished by a fine of
not more than $200,00 or imprisonment for not more than one year, or
both. In this case the maximum value of the property alleged in any
specification of which accused was convicted is 26 pesos, In order
to determine whether confinement in a penitentiary is authorized,
each specification must be considered by itself; the values stated
in different specifications may not be aggregated for this purpose.
Par. 104 ¢, M.C.M., 1928; CM 30-200, July 23, 1914; CM 121178, par.
1612, Dig. Ops. JAG, 1912-30.

3, For the reason hereinabove stated, the Board of Review holds
the record of trial legally sufficient to support only so much of the
approved sentence as involves dishonorable discharge, forfeiture of
all pay and allowances due or to become due, and confinement at hard

lebor for one year and six months lace other than a penitentiary.
RS %‘/ » Judge Advocate,

T
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, Judge Advocate.

» Judge Advocate,
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WAR DEPARTMENT
In the Office of The Judge Advocate General
Washington, D.C.

Board of Review
CM 205427

UNITED STATES EIGHTE CORPS ARFA

)
)
V. ) Trial by G.C.M., convened at
) Rendolph Field, Texas, July
First Lieutenant ROBERT J, )
DWYER (0-17173), Air Corps. )

31, 1936. Dismissal.

OPINION of the BOARD OF REVIEW
McNEIL, BALLIDAY and MORRISETTE, Judge Advocates,

l. The Board of Review has exsmined the record of trial in the
case of the officer named above, and submits this, its opinion, to
The Judge Advocate General,

2. The accused was tried upon the following charges and
specifications:

CEARGE I: Violation of the 61st Article of War.

Specification: In that First Lieutenant Robert J.
Dwyer, Air Corps, United States Army, did, without
proper leave, sbsent himself from his proper station,
&t Randolph Field, Texas, from about 12:01 a,.m.,
Mey 26, 1936, to about 5:00 p.m., June 5, 1936,

CHARGE II: Violation of the 96th Article of War.

Specification 1: In that First Lieutenant Robert J.
Dwyer, Alr Corps, United States Army, being indebted
to the Government Employees Finance Corporation of
Fort Worth, Texas, in the sum of $143.00 One Hundred
Forty-three Dollars for a personal loan which amount
came due and peyable on or about October, 1935, did
et Randolph Field, Texas, from October, 1935, to
May 1, 1936, dishonorably fail end neglect to pay
said debt.
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Specification 2: In that First Lieutenant Robert J.
Dwyer, Air Corps, United States Army, did, at
Randolph Field, 7Texas, on or about May 2, 1936,
with intent to deceive Captain Stanton T. Smith,
Alr Corps, his Squadron Commender, officially
report to the said Captain Stanton T. Smith, Air
Corps, that he ™"Has submitted check to apply on

. above account”, which report was known by the said
First Lieutenant Robert J. Dwyer, Air Corps, United
States Army, to be untrue and was untrue, in that
the check was never sent to the Government Employees
Finance Corporation.

He pleaded guilty to Charge I and its Specification, not guilty to
Charge I and the two specifications thereunder, and was found guilty
of &ll charges and specifications. No evidence of previous convictions
was introduced. He wes sentenced to be dismissed the service. The
reviewing euthority approved the sentence and forwerded the record of
triel for action under the 48th Article of War.

3. The evidence for the prosecution may be summarized as follows:

In addition to the pleas of guilty to Charge I and its Specifi-
cation, it was established by competent and undisputed evidence that
after the expiration of a ten days' leave of ebsence, beginning on
May 15, the asccused remained absent from his proper station without
authority from May 26, 1936, until he was apprehended on June 5, 1936,
at Comfort, Texas, about 40 miles north of San Antonio, and returned
to his proper station by the military police (R. 10-12, 13-14; Prose-
cution's kx. 1).

Likewise, it was established by competent and undisputed evidence
that on Qctober 10, 1935, accused was indebted to the Government
" Employees Finance Corporation of Fort Worth, lexas, in the sum of
$218,00, the balance then due on & loan of §330.00 made to him by that
company on October 9, 1934, payeble in eleven monthly installments of
$28 each and one of $22. Four installments were paid omn this note,
all in the year 1935, as follows: $28 on April 25, #$28 on May 18,
and $56 on July 18, The full amount of the loan was due and payable
on October 10, 1935, but it appeears, as will be later shown by the

-2~
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testimony of the accused, that some kind of new arrangement was made
at that time for the liquidation of the remaining indebtedness
probebly in monthly installments. On November 7, 1935, the accused
made one such payment of $75 and on December 6, 1935, the corporation
received his check in the sum of $25, which check, however, was
returned by the bank on which it was drewn for the reason that it
had not been properly countersigned. No other payments were made

on the indebtedness betwsen the dates of October, 1935, end MBy 1,
1936, with the result that during all of the period covered by
Specification 1 of Charge II, the accused was in fact indebted as
alleged to the Government Employees Finance Corporation of Fort
Worth in the sum of at least $143.00, on which no payments of eny
kind were made or attempted to be made subsequent to the meiling of
the improperly executed check for $25, received by the company on
December 6, 1935, and subsequently refused by the bank on which it
waa drawn (Prosecution®s Ex. 2).

By means of a stipulation, it was shown that on April 8, 1936,
Captain Stanton T. Smith, accused's squadron commander, wrote and
caused to be delivered to the accused the following memorandum:

"l., 7You will reply by indorsement hereon the reasons
for not taking proper care of note mentioned in attached
letters from the Govermnment Employees Finance Corporation.

The undersigned was of the opinion that you
steted this had been taken care of on the first of April
end desires information whether you have paid anything
on this account.”

Thereafter, on MNay 2, 1936, the memorandum was discussed by Captain
Smith and the accused in the former's office and at that time and
place returned by the accused to his commanding officer, Captain
Smith, by the following formal official first indorsement, as.
alleged in Specification 2 of Charge II:

"First Lieut. Robert J. Dwyer, A.C. has submitted check
to apply on above account.”

Between the dates liay 1, 1936, and June 8, 1936, no check or other
peayment was received by the Government Employees ¥inance Corpcration

-B3a
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from the accused. (R. 25; Prosecution's Ex. 3) The account, however,
was settled in full between June 8 and July 25, 1936 (Prosecution's
Ex. 3). .

Thereupon the prosecution rested.

4, The accused testified as a witness in his own behelf in
denial or attempted explanation of all the offenses charged against
him, His testimony is substantially as follows:

On the 15th of May, while he was in arrest in quarters awaiting
investigation of charges which had already been preferred agrinst him,
he requested and obtained a leave of absence for the purpose of going
to his home in Northampton, Massachusetts, where his mother had
recently died. He was without sufficient funds to pay his trensportation
to Northempton, but was taken in a car as far as Fort Worth by some
friends, where he hoped to obtain free transportation by air through
these friends who were "connected with the oil business, with the ~
Gulf people”., No such transportation was obtained and the accused
claims that, being unable to get any further because of lack of funds
he became depressed and began to drink. He overstayed his leave,
returned to San Antonio within a short distance of his station, but
instead of returning thereto, he went, with friends again, to Comfort,
Texas, where he continued to drink heavily until he was arrested while
fishing by the military police and returned to his proper station.

(R, 27-28, 38-41)

In October, 1935, he was indebted to the Government Employees
Finance Corporation in the sum of $218.00, the balance due on a
previous loan (R. 28-29), all of which was due and payable on that
date (R. 41). In November he paid $75, leaving a balance of §143.00
still past due and payable under what appears to have been some kind
of a refinancing arrangement entered into sometime about the month of
QOctober, 1935. Between the date of that payment and May 1, 1936, the
only remittence made by him to this creditor wes in the form of a
check for $25, which he claimed to have turned over to his then
squadron commander, Captain F. P. Booker, to be countersigned by the
latter under an agreement which required all of the accused's checks
during that period to be so countersigned. The check reached the
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Finance Corporation without the squadron commander's signature and
was consequently returned by the bank the latter part of the same
month. (R. 29) He made no effort to obtein the necessary signature
on the check, although Captein Booker was frequently on the post
and he could have gotten in contact with him {R. 50-51),.

He admitted that on April 8, 1936, he received a memorandum
from Ceptein Stanton T. Smith, Air Corps, his squadron commender,
requiring an explanation of his failure to meet his obligation %o
the Government Employees= Finance Corporation. At that time he
explained to Captain Smith that he had no money, whereupon the latter
agreed to keep the letter until the next pay day. On Mey 2, Captain
Smith called the accused into his office and as a result of the
conference which then ensued between the two, the accused signed and
submitted the first indorsement dated May 2, 1936, containing the
statement quoted in Specifiecation 2, Charge II. Accused, admitting
that he had not then submitted any check to apply on the account
involved, attempted to explain his statement to that effect by saying
that at the time of their conference, Captain Smith was told by him
end knew that the latter had up until that moment made no payment,
but it was agreed between them that he should submit the indorsement
in the form in which it was actuelly submitted with the understanding
that he would go immediately to his quarters aund mail a check to
the Finance Corporation, The indorsement was accordingly submitted
and the accused returned to his quarters only to find that on April
30, 1936, his bank, the First State Bank of South San Antonlo, had,
without any previous notice to him, applied $250,00 of his pay check
deposited in that bank oa a note for $250.00, signed by the accused
to that bank, dus on June 1, or on demasnd, which action left him
only $16.,00 on deposit. Thereupon he made unsuccessful efforts in
San Antonio to borrow the money and ebout that time he began receiving
telephone calls concerning his mother, which continued daily until
her death. He then became so depressed that he began to drink until
he "got pretty drunk®, He did not make any effort to recall or
explain his indorsement containing the positive statement that the
check had actually been mailed to the Finance Corporatiom. (R. 33-36,
45-47)

The accused's transactions with the Firast State Bank were
briefly as follows: He kept his account there and on the 1l4th of
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September negotiated a loan in the sum of $250,00 to mature on
demand or March 1, 1936, evidenced by a note indorsed by two other
officers. This note was paid by charging the amount of the same to
the accused's account on February 29, 1936, presumably the date on
which his pay check was received by the benk. On the 13th of March
(accused places the date as the middle of February but it seems ,
clear that March 13th is the correct date), accused obtained another
loan of $250,00 from the same benk, evidenced by his note indorsed
by the same two officers, and maturing on demand or June 1, 1936.
Although this note could have run to June 1, 1936, it was collected
by charging the amount of the same to accused's account on the 30th
of April. This action was apparently taken on account of the receipt
by the bank of information from the accused's squadron commander,
Ceptain Smith, that the accused was in financial difficulties and
that the bank should use efforts to protect itself (Defense Ex. A).

Accused's testimony that his first indorsement on Prosecution's
Exhibit 3 was written after a conference with his commending officer,
Captain Smith, was corroborated by Private Merrill ioods Doyle, Jr.,
-company clerk, 46th School Squadron, who testified that he wrote the
indorsement in Ceptain Smith's office in accordance with instructions
from the accused after a conference which he witnessed between the
accused and Captein Smith in the latter's office. Private Doyle,
however, did not hear any of the conversation which took place at
that time. (R, 56-57)

It appears from the accused's testimony, as well as from the
officilal pay schedules, that his pay and allowances, after deducting
an insurance allotment of $26.35, were approximately $266,00 a month,
presumably received regularly by him on the last day of each month
during the entire period covered by Gpecification 1 of Charge II,
that is, from and including October 31, 1935, up to and including
April 30, 1936, with the result that during that period he received
such pay and allowences for seven months in the sum of approximately
$1862,00, in addition to quarters and the necessary medical and
hospital attention. Out of abundant fairness to the accused, it may
be conceded that from this total amount there should be deducted
the sum of $250.00, applied by the bank on February 29, 1936, to the
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payment Of a loan which hed been negotiated prior to October 1,

1835, but the accused 1s entitled to no such credit with reference

to the second note because, although his pay was applied to the
payment of the same, nevertheless he received in cash during that
period the approximate amount of the loan so that the two trensactions
balanced each other. The result is that during the period covered

by Specification 1 of Charges II, the accused received, in addition

to his quarters and all necessary medical eand hospital attention,

pay and allowances amounting to $1612,00, or an average of approximately
$230.00 per month, which, in the absence of any explanation to the
contrary, should have been evailable for the payment of his current
expenses and obligations. The accused did not cleim that he had any
dependents or other financial burdens or obligations beyond his own
personal expenses, and, except for the general statement that he had
other debts and was running pretty heavily in debt, he offered no
explanation whatsoever of why such pay and allowances were not
surficient to meet his own current expenses and obligations promptly
as they becams dus, His only explanation of his fallure more promptly
to make monthly payments on ths Finence Corporation's loan was that

he had other debts, was worried over finances and began to drink so
heavily that his judgment must have become impaired.

On cross-exemination the prosecution, over the objection of the
accused, introduced in evidence Inclosures A and B to Prosecution's
Exhibit 3, but the court excluded from consideration all statements
with reference to failurs to answer correspondence., Both inclosures
consisted of letters from the president of the Government Employees
Finance Corporation to the accused's commanding officer complaining
about the acoused's failure to meet his obligation with that corporation.
Accused admitied that he had seen both of these letters prior to his
first conference on April 8 with Captain Smith relative to what action
should de taken to liquidate his indebtedness to the corporation.

(R. 48-50)

5. In view of the pleas of guilty to Charge I and its Specification,
the only questions presented by the record for consideration dby the
Board of Review are whether the evidence is legally sufficient to
support the findings of guilty under Charge II and its specifications,
end whether the record as a whole warrants confirmation of the sentence.
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It is admitted by the accused and otherwise clearly established
that the accused on October 10, 1935, was justly indebted to the
Government Employees Finance Corporation in the sum of $218, and that
after making one payment of $75 in November, he permitted the balance
of $143 to remain past due and unpaid until at least Mey 1, 1936,
es alleged in the first specification of Charge II. It is also
shown that during that period he knew that his creditor was com-
plaining to his superior officers and consequently that his conduct
in not meeting his obligation was becoming increasingly embarrassing
to the military eauthorities and was bringing discredit on the military
service. His only excuse is that he had other debts and that on one
occasion his bank, without any previous notice, had unexpectedly ,-
applied $250 of his April pay check to the liquidation of a note for
$250, During the entire period covered by the specification under
discussion the accused was receiving epproximately $230 per month.

It is a matter of common knowledge that $100 & month is sufficient

to meet the ordinary end necessary expenses of an unmarried officer,
without dependents or other unususl obligations, living in Government
querters on an Army post in Texas, 1In this connection it should not
be overlooked thet the accused, an Air Corps officer on flying status,
was drawing epproximetely $91 more than officers of similer rank and
length of service not on a flying status. An officer of the Army,
finding himself under such circumstances, owes it not only to himself
but to his creditors, and especially to the military service, to
curtail his personal expenses and apply all of his available resources
to the liquidation of his pressing obligations. Except for the
general statemsnt that he had other debts, the accused offered no
explanation of why he could not make at least soms substantial
payments on his overdue indebtedness to the Government Employees
Finance Corporeation, and his whole conduet, as shown by the evidence
sumarized above, indicates very clearly an attitude of utter irre-
sponsibility towerds his obligations and the discredit which he must

" have known would necessarily result to the military service by reason
of such an attitude. In this connection his irresponsibility is
further illustrated by (a) his fzilure to make any effort to secure
the signature of his commanding officer on the check for $25 which
was returned by the bank for that reason, and (b) the fact that
after, according to his own statement, he had discovered that he

was unable to keep the promise which on May 2 he made to his
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cormanding officer to make an immediate payment to the Government
Employees Finance Corporation, he failed to notify Ceptain Smith
that he was unable to comply with the statement contained in his
formal official indorsement. Under these circumstances, the
accused's failure and neglect to meet his obligation and to make
eny payment on it for six months was in fact inexcussble and there-
fore dishonorable, &s alleged in Specification 1 of Charge II.

That accused made the statement which forms the basis of
Specification 2, Charge II, is admitted and established by the
competent, undisputed testimony. ILikewise, it is admitted and
similarly established that the statement when made was untrue and
was known by the accused to be untrue, as alleged in the specification.
The accused's explanation, if believed, negatives any intent to deceive,
a necessary element of the offense, and in effect shows that Captain
Smith was not deceived at the time. This explanation is to some con-
siderable extent corroborated by the proof that the bank did im fact,
and apparently without any previous notice, apply $250 of accused's
pay check of approximately $266 to the liquidation of his note which
might have run a month longer, and that this transaction unexpectedly
left the accused without sufficient funds to make the payment which
ke says he had agreed to make, To some extent the accused is also
corroborated by the testimony of the company clerk to the effect that
there was a conference held between the accused and his commanding
officer at the time and place claimed by the accused., For reasons not
disclosed by the record, no arraengements had been masde in advance by
the prosecution for the presence at the trial of Ceptain Smith, the
other party to the conference or conversation, and similarly, when
it became evident that his testimony wes material and vital, the
prosecution failed to request a continusnce in order to obtain it,
with the result that the explenation offered by the accused remains
uncontradicted and unrebutted, On the other hand, in his memorandum
to the accused, Captain Smith referred to two letters from the
Government Employees Finance Corporation complaining of accused's
failure to meet his obligation, expressed the opinion that the
accused had promised to take care of the obligation on the first of
April, and then requested, not a promise or statement as to what
he planned to do in the future, but information as to whether he had
already paid anything on the account. This communication was dated
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April 8, and the accused received it on or asbout that date, but for
the latter's convenience the commanding officer kept it until

Mey 2, Under these circumstances, it is perhaps improbable that
Captain Smith would have contented himself with taking snother promise
from the accused instead of a direct statement as to what hed actually
been done, and this suspicion is strengthened by accused's subaequent
conduct which, as described sbove, shows that after he had discovered
that he was unable to meke any payment on the account, he did nothing
further about it and permitted Captain Smith to continue to believe
that the payment had been made. In spite of these circumstances,
however, the Board of Review is of the opinion that in view of the
failure of the prosecution to make any intelligent effort to rebut

the explenation offered by accused, the evidence of record is not
sufficient to show beyond a reasonable doubt that the alleged state-
ment was made with intent to deceive. The Board of Review hes come

to this conclusion not because the accused has satisfactorily disproved
the allegation, but solely for the reason that the prosecution has
failed to sustein the burden of proving one of the necessary elements
of the offense, i.e., intent to deceive. The Board of Review is,
therefore, of the opinion that the evidence is not legally sufficient
to -support the finding of guilty of Specification 2, Charge II.

In this connection, however, it is important to note that, although
the proof of the offense alleged is not sufficient, nevertheless
accused by his own explanation admits another offense of comperatively
equal gravity end obliquity, namely, deceiving and imposing upon his
squadron commander by not promptly reporting to him his inability to
keep his promise, on which accused knew his squadron commander was
relying, to meke an immediate payment on the account.

All of the statements contained in Inclosures A and B to Prose-
cution's Exhibit 3, referred to above, were hearsay and inadmissible
as proof of the truth of such statements. They were, however,
admissible for the purpose of showing that the accused, at least
prior to April 8, 1936, knew that the Government Employees Finance
Corporation was dissatisfied with and was complaining to his
commending officer about his past due unpaid indebtedness. The law
member excluded from consideration any reference to the accused's
failure to answer correspondence, but he failed properly to limit
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the consideration of the other statements to the purpose of showing
that the accused knew of the complaints mede egainst him. However,
all of the statements, except the one referred to below, were
substantially proved by competent evidence or admitted by the accused.
The excoption is a statement in Inclosure A that "His promises seem
to be worth very little"., Although this evidence should have been
excluded from the consideration of the court, it is not believed
under the circumstances that any of the accused's substantial rights
were injuriously affected by its improper admission,

The explanation offered by the accused of his absence without
leave not only does not excuse or extenuate that offense, but shows
that it was committed under particularly sggravating circumstances.
Although under arrest facing charges and in serious financial
difficulties, accused was granted a leave of absence for the purpose
of visiting his home in Massachusetts, where he stated his mother
had recently died. He left his post without making any adequate
arrangements for his transportation from Texas to Massachusetts,
and apparently depended entirely upon the gratuity and generosity
of friends for the same. As soon as he learned that these inadequate
plans had failed, it was his obvious duty to return to his post and
make some effort to put his tangled affairs in order, but instead of
doing so, he overstayed his leave, went on a protracted drinking
spree, and remsined absent without authority until he was actually
returned to his station under guard. How ruch longer his uneuthorized
absence would have been prolonged is a matter of mere conjecture, but
there are no circumstences disclosed by the record indicating any
immediate intention on the part of the accused voluntarily to return.

Absence without leave by a commissioned officer is always a
serious offense, and the circumstances of this case show that the
accused's offense was not only without excuse of any kind but shows
that he has little, if any, regard for his military duties., Similarly,
his failure without any excuse to pay the debt to the Finance
Corporation shows him to be unreliable, irresponsible, and indifferent
to the discredit which his conduct inevitably brings upon the military
service. The Board of Review is of the opinion that the only reason-
able conclusion thaet may be reached after a fair consideration of
the whole record is that the accused by his conduct has demonstrated
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an attitude which renders him thoroughly unfit longer to retain
his commission in the Army of the United States.

6. Accused is 30 years of age. The statement of his service
as contained in the Official Army Register is as follows:

"Cadet M.A., 1 July 24; 2 1t. F. A. 9 June 28; A. C.
8 Sept. 28; trfd. to A. C. 21 Nov, 29; 1 1t. 10 May 34."

7. The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were committed during
the trial, For the reasons stated, the Board of Review is of the
opinion that the record of trial is legally imsufficient to support
the finding of guilty of Specification 2, Charge II, legally
sufficient to support the findings of guilty of Charge I end its
Specification, Charge II and Specification 1 thereunder, and the
sentence, and warrants confirmation thereof., Dismissal is authorized
for conviction of absence without leave in violation of Article of
War 61, end for dishonorable failure to pey debts in violation of

Article of Wer 96,
% %‘/ » Judge Advocate.
7¢ 2. ’774.%1 Judge Advocate.

, Judge Advocate,

To The Judge Advocate General,
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1st Ind,

War Department, J.A.G.O., R = to the Secretary of War.

/

1., Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the case
of First Lieutenant Robert J. Dwyer, Air Corps.

2. I concur in the opinion of the Board of Review and, for the
reasons therein stated, recommend that the finding of guilty of
Specification 2, Charge II, be diseapproved and that the sentence be
confirmed.

3. Inclosed are a draft of a letter for your signature trens-
mitting the record and accompanying papers to the President for his
action, and a form of Executive action designed to carry into effect
the recommendation hereinabove made should it meet with approvel.

4, The records of The Adjutant General's Office reveal the
following information concerning this officer:

Lieutenant Dwyer was born at Florence (Northampton), Massachusetts,
on the 26th of June, 1906, and entered the Military Academy July 1,
1924, from which he was graduated in 1928, standing 10l in a cless of
26l. He was eppointed Second Lieutenant, Field Artillery, June §,
1928; transferred to the Alr Corps, November 21, 1929, and was promoted
First Lieutenant, Air Corps, Mey 10, 1934,

On three of his efficlency reports he was given a general rating
of "Excellent™ and his reports contain two letters of commendation
for performance of duties in connection with field meneuvers in 1930;
on all of bhis other efficiency reports, his general rating has been
"Satisfactory".

Within epproximetely two years after graduation, his superior
officers began receiving complaints concerning unpaid dedbts, and
these complaints continued at infrequent intervals up to the approxi-
mate date of the present charges sgainst bhim. None of the smounts
appear to be large, but all of the incidents show a lack of responsi-
bility towards financial obligations and a failure to correct this
deficiency after frequent warnings, On October 2, 1933, he was
informed of a remark on his efficiency report that he was inclined
to be lax in settlement of his accounts, Likewise, on Octobder 25,
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1935, he wes informwed of a similar unfevorable remark concerning
his finances and egain on February 15, 19326, there was referred to
him a remark on his efficiency report that he was continually in
difficulty due to personal debts. This efficlency report contains
the following remark: "The little work this officer performs is
80 far overshadowed by the problems he gives his superiors that
his value to the service is practically nil",

On April 25, 1933, he was given disciplinary punishment under
the 104th Article of VWar on account of absence without leave for one
day. On August 15, 1933, he was reprimanded for participating in
a mixed party where intoxicating liquor was served at a bachelor's
mess at Randolph Field on the night of August 5-6, 1933. On August
29, 1935, he was given disciplinary punishment for two days' absencs
without leave in connection with an unauthorized cross-country flight
from Randolph Field, Texas, to Northampton, Messachusetts.

On June 15, 1935, he was cautioned with reference to his
delinquency in Army Extension Courses end on January 6, 1936, he
was informed thet he was still delinquent in his Army Extension
Courses, and directed to explain his negligence and failure to
comply with instructions. EKEe replied by indorsement admitting his
negligence in that regard. On February 4, 1936, he was criticized
for and admitted uls failure to maintain satisfactory progress in
complying with current War Department treining directives.

On October 21, 1932, Lieutenant Dwyer was admitted to the
Station Hospital, Randolph Field, suffering with gonorrhoea (chronic),
initial infection January 20, 1931 (patient's statement).

During the month of Jume, 1936, and prior to his trial by general
court-martial, Lieutenant Dwyer wes examined by a medical board in order
to determine his mental condition. The boerd found him sane at the
time of the examination and mentally responsible for his ects on the
dates of the alleged offenses, He stated to the board, among other
things, that while on a spree in 1934, he married a woman from whom he
gecured a divorce after three days. He admitted that he had gonorrhoea
in 1930 and again in 1932; that he was & moderate drinker up to a year
previous to his appearance before the board, but had been drinking
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excessively since, averaging almost a pint a day,

8. The record of this officer not only discloses no reason
for the extension of clemency, but to the contrary it clearly
demonstrates his unfitness as an officer and that his retention
in the service is highly undesirable. Cormmmitation of the sentence

is not recommended,
%ﬁn ’

Major General,
The "Judge Advocate General,
3 Incls,
Inel. l=Record of trial.
Inel. 2-Draft of let. for sig.
of Secy. of War.
Incl. 3~Form of Executive action.
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. WAR DEPART: INT
In the Office of The Judge Advocate General
washington, D. C.

Board of Review
CM 205475

UNITYED STATES
Ve

Private FLOYD B. KELLY
(6849260), Headquarters

)
)
)
)
;
Rattery, 2d Coest Artillery, )

SEP 16 1935
IHIRD CORPS AREA

Trial by G.C.M., convened at
Fort Monroe, Virginie, August
15, 1936, Dishonorable dis-
¢harge and confinement for
one (1) year. TFort Monroe,
Virginia,

HOLDING by the BOARD OF REVIEW
McNEIL, HALLIDAY and MORRISETTE, Judge Advocates.

1. The record of trial of the ebove named soldier has been

examined by the Board o