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vi.AR DEP.AR11r!El,.'T (1) 
In the Office ot The Judge AdTocate General 

Washington, D.c. 

Board ot Review 
CM 208296 

UNIT~D STATES ) FIRST CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Headquarters First corps Area, 

Major VICTOR G. HDSXEA ) Boston, Massachusetts, October 
(0-6099), Intantry. ) 14, 1937. Dismissal. 

OPINION ot the Bo.ARD OF RF.VIEi 
CRmSON, KRIMBILL and HOOVER, Judge Advocates. 

1. The record ot trial in the case of the otficer named above 
has been eX8ID1ned by the Board or Review and the Board submits this, 
its opinion, to Th• Judge Advocate General. 

2. The accused was tried upon the tollowing charge and specifi­
cations: 

CHARGE: Violation or the 95th Article of War. 

Specification 1: In that Major Victor G. Huskea, Infantry, 
being then and there a married man having a lawful 
wife living and not divorced, did, at Bangor, Maine, 
on or about July 15, 1936, wrongfully, dishonorably, 
and unlawfully haTe sexual intercourse with one Beulah 
Virginia Cote, a woman not his wife. 

Specification 2: (Finding of not guilty.) 

Specification 3: In that Major Victor G. Huskea, Infantry, 
then and there being a married man, did, at Littleton, 
Ms.ssaehusetts, fl'Om about June 20, 1937, to about July 
9, 1937, lodge in the Tourist Home of Mrs. J. c. Cooper 
ot said Littleton, Massachusetts, in these.me rQomwith 
a woman not h~s wife, under the assumed name of :Mr. and 
Mrs. Rodger J'. Barrett. 
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Speoification 4: In that Major Victor G. Huskea, Infantry, 
then and there being a married man, did, at Ayer, 
Massachusetts, :from about July 9, 1937, to about July 
26, 1937, lodge in the home ot Mrs. Wilfred J. Robichaud 
of said Ayer, Massachusetts, in the same room with a 
woman not his wire, under the assumed name of Major and 
Mrs. Miller. 

Re pleaded not guilty to the Charge and specifications, and was found 
guilty of the Charge and Specifications 1, 3 and 4 thereunder but not 
guilty of Specification 2. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. As relating to Specification l of the Charge, there was 
received in evidence a birth certificate reciting the birth of a male 
child, "Victor Geoffrey Huskea", at Webster, Massachusetts, on l.2lrch 15, 
1937, to a mother whose maiden name was Beulah Virginia Cote {Pros. Ex. 4). 
This certificate, admitted following a statement by the defense that it 
had no objection thereto but that it did not admit "that the facts 
contained therein are other than prima facie evidence" (R. 7), names 
the father l)f the child as "Victor Geoffrey" (Pros. Ex. 4). Beulah 
Virginia Cote, age 22 years, and accused, age 48 years, were married at 
Putnam, Connecticut, April 2, 1937 (R. 8; Pros. Ex. 3). The marriage 
certificate recites the name of accused as "Victor Geoffrey" Huskea 
(Pros. Ex. 3). Accused and Florence J"eter Huskea were husband and wife 
during the year 1936, but this marriage was dissolved by diTOrce January 
28, 1937 (R. 78; Pros. Exs. 1,2). 

During the course or an investigation by a corps area inspector 
in August, 1937, prior to the trial, after having been warned that he 
was not reqUired to make a statement and that whatever he aaid might be 
used against him (R. 10,11,63-65; Pros. Ex. 6), accused stated, in 
response to questions, that during the early part or 1936 h• was on 
duty at the University of Maine and resided in Orono, Maine. Hi• wire, 
Florence J"eter HU.skea, left his home at this pl~ce o~ June l, 1936, 
and at about this time accused took reaidence, with his mother, at 
94 Court Street, Bangor, Maine. (R. 78,79) While living in Orono, 
accused became acquainted with "Beulah v. Cote", then a nursemaid in 
the home or a next door neighbor, and commenced an aaaociation with 
her which became "gradually- more and more" intimate (R. 79). About 
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July, 1936, accused employed her as a domestic and companion to his 
mother in his horr~ in Bangor (R. 79,80). He had sexual intercourse 
with her, which mir,ht have resulted in her pregnancy (R. 81,91), but 
did not have intercourse with her "while she was regarded as an 
employee" (R. 81). She and. the mother 01' accused went to Putnam, 
Connecticut, in the fall of' 1936 (R. 82). In response toe. question 
as to whether he had acknowledged as his own the child born to "Beulah 
Cote" as a result of the adn:itted intercourse, accused stated "not as 
a result 01· such intercourse but for the reason stated previously" 
(the reason·as stated aoes not appear in evidence)(R. 81). In response 
to a question as to the whereabouts of his "wife and baby" at the time 
01· the investigation, accused answered "Putnam, Conn." (R. 88). Accused 
proposed marriage to .Beulah V. <.:ote and ICB.rried her willingly 1'ollowing 
some discussion between nis legal representatives and e. representative 
01· the woman's mother (R. 81,82}. At the time of the investigation, 
he was proviaing for his wife's support (R. 88). 

Accused testified, in his own behalf, that he married ''Virginia 
Cote" on April 2, 1937, "because we he.d agreed a long time ago,•**, 
and that was my 1'irst opportunity" (R. 101) • At the time of trial 
accused was not living with her, and a divorce suit instituted by her 
at the instigation of her parents was pending (R. 105). 

Beulah Virginia (Cote) Huskea was sworn as a witness, out, beyond 
relating her marriage to accused, declinea to testify (R. 7-9). 

4. 'l'hus the evidence shows that at about the time and at or near 
the place alleged. in ~pecii'ication 1, accused, while married to 
:norence J·eter Huskea, had unla'l';1'ul sexue.l intercourse with i:ieulah 
Virginia Cote, a woman not then his wire. Accused confessed the 
adultery charged, in his statement to the corps area inspector. The 
circumstances as admitted by him end as otherwise proved leave no 
room for doubt that accused was the father of the child born to the 
,roman :t-ilarch 15, 1937. Eis marriage to her occurred afier the birth. 
Ample corroboration of tne confession of accused in its essential 
particulars as required by paragraph 114 _!:. of the 1:anual for courts-
1lartial is found in the recitals of the birth certificate, ?Jhich was 
properly received as prima. facie evidence of tt.e !'acts therein 
recorded. Par. 117 !,, M.C.M. 

-3-



(4) 

The offense of adultery here charged and proved, amounting to 
a feloDY under the laws of the state in which it was committed 
(chap. 135, Revised Statutes or !Jaine, 1930), as well as being 
recognized as e.n offense of felonious nature by the laws or the United 
~tates (U.s.c. 18:516), must be deemed to have been violative of the 
95tli

I 

Article or ·..ar. C-J.111 202212, Coulter; CM 203719, Bullive.n. 

5. The evidence with respect to Specifications~ e.nd~4 of the 
Che.rge is substantially as follows: 

Mrs. Juliet Grace Cooper testified (Specification 3) that she 
operated e.nd maintained a "tourist home" in Littleton, ?iassachusetts. 
On June 19, 1937, accused came to her place or business, rented a room,. 
with board, for a woman whom he introduced e.s his wife, and registered 
the woman in the book kept by witness for that purpose as "Mrs. Rodger 
J. Barrett Bangor Maine" under the date "June 20, 1937". (R. 13-17,22, 
30,31) This worran vre.s not Beulah Virginie. (Cote) Huskea (R. 21) • 
.Accused said that he was "Ill'.ajor" or "Major General" Barrett and that 
he was going to Camp Devens (R. 23). The woman asked witness to call 
her Huth (R. 21), and on one occasion talked over the telephone to a 
hairdresser who had called for '~1'.rs. Miller" (R. 19,20). She occupied 
the room until July 9 (R. 15,30). Accused "occupied it the first night 
(Saturday) with her and he was back every week and also over the 4th 
of July at my home" (R. 15). He remained at witness' house "saturday 
nights, and the 8aturday night be1·ore the 4th and until about 10 o• clock 
of the evening of the 5th" (R. 17). (The calendar shows three saturde.ys 
during the period June 19 to July 9, 1937, inclusive.) The room in 
question was on the second floor, and witness habitually occupied a 
room downstairs from which she observed persons entering and leaving 
the house (R. 23-28,30). "Mrs. Barrett" paid cash weekly in advance 
for the room and board (R. 2'7 ,29). On the last day of occupancy 
accused asked for e.nd received a duplicate receipt covering the final 
week, stating that his wife had not received an original receipt (R. 27). 

Lucy Iii. McNifl' testified (Specifications 3 and 4) that about the 
latter part of June, in Littleton, 1.asse.chusetts; a woman for whom she 
had done some hairdressing, known to witness as "Mrs. Miller", introduced 
accused to witness as her husband, "Major ~iller". Accused ma.de no 
correction as to the name used. (R. 32-34,~8) Later witness took 
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Mrs. Iv,iller to the home of witness' sister, a Mrs. Robichaud of Ayer, 
i:i.a.ssachusetts (R. 32,36). "Mrs. Miller" was not Beulah Virginia 
(Cote} Huskea (R. 37). · 

i\iJrs •.,1lfred J. Robichaud testified (Speciiication 4) that about 
July 9, 19~7, accused ca..~e to her home at 18 highland Avenue, J..yer, 
Massachusetts, and was there introduced to her, by a woman known to 
witness as "Mrs. Ruth !l'liller", as her husband (R. ~9,40). Accused, who 
was in uniform with gold shoulder orna1ents (R. 41), rented a room in 
the :nome, which was occupied until Jul-· 26 by :Mrs. id.Her (R. 40,41). 
Mrs. Miller was not Beulah Virginia (Cote) Huskea (R. 43,44). :Mrs. 
Miller and accused were "very affectionate, as a man and wife probably 
would be" (R. 50). Accused crune to witness' home some week-day evenings 
and on "Saturday nir.,hts" (R. 41,42,59), and witness at times saw him 
and l1irs. hd.ller go upstairs where the rented room was located and remain 
there together (R. b3-55). On week-day evenings he arrived at about 
7 p.m. and left at 9:30 or 10 p.m. On these evenings the two were 
upstairs for only brief periods (R. 60). Accused cerne to witness' home 
in his car (R. 61). On Saturday nights (the calendar shows three 
Saturdays 1'rom July 9 to July 26, inclusive) witness was absent from 
her home from about 6 p.m. to about midnight (R. 48,61), and on returning 
these nights she observed accused's car parked at her home, but did not 
see accused or JY:rs. Miller (R. 61,62). 'l'he room occupied by :r.;rs. t-dller 
adjoinea that 01· wi tnes~ (R. 45) but witness did not hear any con­
versation in 11..rs. !.~ller's room (R. 48,49). 1iitness did not hear the 
car leave during these nights, but it was not there on the mornings 
following (R. 61). Accused "was supposed to be in camp early Sunday 
morning" (R. 47). On one occasion accused brought to witness' home 
some men's civilian clothes, which were placed in Mrs. rr.iller' s room 
and the next day sent to the cleaners. ~.nen the room was rented, 
accused brought and placea in it two traveling bags, one large and 
one small (R. b7,58). 

In the course of the.investigation by the corps area inspector, 
accused. stated that following the departure from his. home in Bangor, 
.Maine, of ..:jeulah V. Cote, he became acquainted with Ruth .t>iller, who 
was then a waitress. She was well recommended and accused employed 
her as a housekeeper in his home. She did not, however, stay nights 
in his home except when he was absent. (R. 82,8~) He paid her $10 a 
week with extras "towards her maintenance and clothing" (R. 84). In 
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:i!'ebruary, 1937, he "authorized her admission and signed 1'or" her 
hospitalization in a civilian hospital at a time at which she was 
very 111 (R. 85). when accused left Bangor ror Fort Devens, about 
June 20, she accompanied him in his car, and he left her in I,owell, 
Massachusetts, at the home of some of her acquaintances (R. 86). 
During his period of duty at ~brt Devens he "gave her*** a vacation 
with 1'Ul.l pay" {R. 87) •. He did not at any time register ~er in a 
"tourist home" or private family while he was at Camp Devens {R. 89), 
and never rented overnight accommodations for her and himself (R. 87). 
He saw her at Fort Devens occasionally {R. 86,8?) and he visited 
friends or hers in Ayer, I1iassachusetts, where he saw her several times 
{R. 89,90). He did not remain overnight in the same residence occupied 
by her (R. 90). When he left Fort Devens for his new station at }t'ort 
~illie.m.s, Maine, he took her with him (R. 87) and at the time of the 
investigation she was employed by him in his home at South Portland, 
1.aine (R. 83). She is about 25 or 26 years of age (R. 91). 

Accused testified, in his own behalf, that ne did not lodge in or 
occupy a room with a v,oman not his wife in the "tourist home" of Mrs. 
Coqper at Littleton (R. 96) or in the home of ~irs. ~obichaud at Ayer, 
il.iassachusetts, although he visited at both places. lie cienied that 
he signed the register kept by :N.rs. Cooper, that he used the name of 
''1:S.jor il-iiller", or that he heard Miss hliller introduce him under the 
name of Barrett or Miller. {R. 96-99) He wrote in court the words 
"1Ts. Roger J. Barret Bangor Maine June 20, 1937", and the writing 
{Def. Ex. 1) was introduced in evidence for comparison with that in 
Mrs. Cooper's register (Pros. Ex. 5){R. 96,97). He took Miss l\~iller 
to Mrs. Cooper's place (R. 105). During the periods covered by 
Specifications 3 and 4, she continued her duties as his housekeeper 
by doing his laundry and having his civilian clothes cleaned (R. 102). 
Once or twice a week he spent as much as fifteen minutes at a time in 
Miss Miller's room "gathering laundry" (R. 106,107). He had pajamas 
in her room at both places, but they were not normally kept there and 
"they were necessary to take care of" (R. 107,108). ~he was, at the 
time of trial, still in his employ (R. 105). 

6. There is convincing direct and circumstantial evidence that 
within the dates alleged in Specifications 3 and 4 of the Charge 
accused, after his marriage to Beulah Virginia Cote, occupied for 
considerable periods the same room with Ruth Miller, a woman not his 



(7) 

wife. Mrs. Cooper testified that accused and Miss foiller, masquerading 
e.s husband and wife under the name of :t.:ajor or u.ajor General and :Mrs. 
Rodger J. Barrett, occupied the same room in her house during the 
whole of four nights. Accused denied such cohabitation, but his 
veracity as well as that of ~1rs. Cooper was for the court to detennine. 
In view of the positive charactE!l"of Mrs. cooper's testimony ti.nd the 
circumstances or the ad.mitted association 01' accused and Miss Miller, 
the court was fully justi!'ied in accepting as true the testimony of 
Mrs. Cooper. 'l'he association in furs. Cooper's house was continued 
in the Robichaud home. That acc1sed, while at the latter place in 
the company or Miss Miller, was known, with his tac~t consent, as 
Major Miller, and that the woman was knovm as his wife, is shown by 
the testimony of two witnesses. W.rs. Robichaud's testimony establishes 
circumstantial facts which leave no substantial doubt that on three 
Saturday nights, at least, accused and Miss V.iller occupied~~~ same 
room at the Robichaud home until after midnight. In the light of the 
convincing testimony of Mrs. Robichaud and of the entire course of 
conduct of accused in his relations with V~ss Miller, the court was, 
as in the other case, justified in declining to accept as true his 
denials of occupancy of the room with the woman. 

The gravamen of the offenses charged under Specifications 3 and 4 
was the conduct of accused in illicitly "lodging", that is, dwelling 
or living with the woman as her husband. That accused and itiss Miller 
did live together as husband and wife is established beyond reasonable 
doubt. It is not shown that they lived together continuously in the 
sense that they occupied the same room each night during the periods 
involved, but their joint occupancy of the r.ooms, ostensibly as 
husband and wife, was of such frequency and continuity that·it must 
be concluded that they lodged or lived together as husband and wife, 
as charged. This unlawf'Ul conduct, under all the circumstances, was 
no less indecorous than that charged in Specification 1, end must be 
deemed to have been violative of the 95th Article of War. CM 203'719, 
Sullivan. 

7. In the course of examination by the defense of,Lucy M. 
McNiff, recalled as a witness for the defense, the law member sustained 
an objection by the prosecution to a question as to whether witness 
knew the reputation or :Mrs. Cooper (a witness i'or the prosecution) 
"for reliability*** in the coI!llllUllity", the witness having previously 
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testified that she did not know the general reputation of Mrs. cooper 
for veracity (R. 95). Likewise, the law member sustained an objection 
to a question by the defense, addressed to accused while testifying 
in his own behalf, as to what he had found from conversations with 
persons in the vicinity of Ayer, .Massachusetts, as to .Mrs. Cooper's 
"reputation for veracity in the conmunity" (R. 104). Inasmuch as 
neither Miss McNiff nor accused was shown to be conversant.with the 
general reputation for veracity of I,irs. Cooper in the community in 
which she lived or pursued her ordinary business, the law member was 
not in error in sustaining the objt~tions. Par. 124 .!?_, M.C.M. 

s. Accused is 49 years of age. The A:rmy Register shows his 
service as follows: 

"2 lt. of' Inf~ (temp.) 30 June 17; accepted 10 July 17; 
capt. of Inf. N.A. 15 Aug. 17; accepted 15 Aug. 17; hon. 
dis. 11 Oct. 19.--Pvt., corp. and sgt. Co. K 13 Inf. 7 Feb. 
09 to 16 Jan. 15; pvt., corp. e.nd sgt. Co. M 21 Inf. 12 
May 15 to 9 July 17; 1 lt. of Inf. l July 20; accepted 
30 Sept. 20; capt. l July 20; maj. l Aug. 35." 

9. The court was legally constituted. No errors injuriously 
af1'ecting the substantial rights of accused were cornm1tted during 
the trial. In the opinion of the Board of' Review, the record of trial 
is legally sufficient to support the findings of guilty and the sentence, 
and to warrant confirmation of the sentence. A sentence of dismissal 
is mandatory upon conviction of violation of the 95th Article or war. 

~kQkik;f!..~Judge Advocate. 

~•Judge Advocate. 

______ Judge Advocate. 

'l'O·The Judge Advocate General. 



WAR DEPAR'll,1ENT (9) 
In the Office of The Judge Advocate General 

Washington, D. c. 

Board of Review 
CM 208462 

UNITED STATES ) SEVENTH CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort Snelling, Minnesota, 

Private EARL MEIER ) November 5, 1937. Dishonorable 
{6731809), Company H, ) discharge, suspended, and con­
2d Infantry. ) finement for one (l) year. 

) Disciplinary Barracks. 

OPllUON of the BOARD O.F REVIEW 
CRESSON, KRIMBILL and HOOVER, J"udge Advocates. 

l. The record of trial in the case of the soldier named above, 
having been examined in the Office of The J"udge Advocate General and 
there round not legally sufficient to support the findings and 
sentence in part, has been examined by the Board of Review; and the 
Board submits this, its opinion, to The J"udge Advocate General. 

2. The accused was tried upon the following charge and speci­
fication: 

CHARGE: Violation or the 58th Article of ~ar. 

Specification: In that Private Earl Meier, Company H, 
2d Infantry, did, at Fort Wayne, Michigan, on or 
about September 23, 1937, desert the service of the 
United States and did remain absent in desertion 
until he surrendered himself at Fort Snelling, 
Minnesota, on or about September 28, 1937. 

He pleaded not guilty to the charge and specification but "guilty or 
violation of the 58th Article of War, absent without leave", and was 
found guilty as charged. Evidence or one previous conviction by 
summary court-martial for absence without leave for 26 days was intro­
duced. Re was sentenced to dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at hard labor 
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for one year. The reviewing authority approved the sentence, but 
suspended that portion thereof adjudging dishonorable discharge, and 
designated the Atlantic Bre.nch, United States Disciplinary Barracks, 
Governors Island, New York, as the place of confinement. The sentence 
was published in General Court-Martial Orders No. 177, Headquarters 
Seventh Corps Area, Oma.ha, Nebraska, December 6, 1937. 

3. The evidence shows that accused absented himself wlthout 
leave from his organization and station at Fort Wayne, Michigan, on 
September 23, 1937 (Ex. l) and remajned absent until September 28, 
1937, on which latter date he surrendered at the guardhouse, P'Ort 
Snelling, Minnesota, stating that he was absent without leave and 
was "turning in for transportation to Fort Wayne" (R. 6 ,7). He was 
dressed in qivilian clothes (R. 8), and was dirty, unshaven, and 
unkempt - "looked like he might have been on a drunk" (R. 24). He 
had a razor but no other personal effects and did not have any money 
(R. 25,26). 

Accused testified that -

"***the last thing I remember was going in a cafe 
in Detroit, and I must have got drunk, and when I finally 
sobered up I found myself near Eau Claire, Wisconsin, and 
realized how far I was from my post, and inquired about 
the nearest army post, and turned in at Fort Snelling 
for transportation back to m;y own outfit." (R. 10,ll) 

He did not remember how he reached Eau Claire, but found himself near 
there, "in a ditch", on September 26, and made his way thence to Fort 
Snelling by automobile and afoot (R. 11,12). His home was in Milwaukee, 
but his parents were dead (R. 14). 

A medical officer testified for the prosecution that in his 
opinion drunkenness of accused sufficient to cause total loss of 
memory for three days would probably have resulted in loss ..of his 
"powers of locoIIX>tion and co-ordination" and "he would have been down" 
(R. 28,29) • 

4. To prove desertion it was necessary to establish an intention 
by accused, entertained at the inception of or at some time during 
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his absence, not to return to the service of the United States. 
Proof of specific intention on his part not to return to his place 
of service, Fort Wayne, Michigan, would sutfice. Par. 130 ,!, M.C.M. 

The facts do not evidence an intention by accused to abandon 
entirely the service of the United States, He was absent for only 
a relatively short period of time. Considering the available means 
of travel and the circumstances, he did not go a relatively great 
distance away from his place of duty, He went toward the locality 
of his home. Upon reaching this locality, he promptly surrendered to 
a military post and requested means of return to his proper station, 
as he was by krm:y Regulations authorized to do. There is no evidence 
that he was dissatisfied with the military service as a whole. 

Neither is there in the evidence sufficient basis for a 
reasonable inference that accused intended not to return to his proper 
station. There is no tangible indication that he was dissatisfied 
with his place of service or that he preferred another. His act in 
requesting return transportation to his proper station indicated a 
desire to return. His request for transportation was, to be sure, 
self-serving·, but it was, nevertheless, the normal act of a soldier 
absent without leave and lacking funds to effect his intended return 
to his station. The court was not bound to accept as true the testimony 
of accused aa to his loss of memory as to what occurred before he 
reached Eau Claire, that is, as to his lack of a responsible plan to 
go as far as that place, but the record, in its aspect most unfavorable 
to accused, shows no more than that he absented himself without leave 
and, while absent, went with conscious purpose to the general locality 
of his home before surrendering. In the opinion of the Board of Review, 
the mere fact that he traveled a considerable distance from his station, 
about 600 miles, is not, under the circumstances of the case end in the 
absence of other incriminating factors, sufficient to establish intent 
not to return thereto. 

The following excerpt from a recent holding by the Board of Review, 
CM 205916, Williams, is pertinent: 

"In the absence of any evidence tending to establish 
such an intent (to desert), the status of the accused was 
that of an enlisted man absent without leave, claiming to 
be without means to return to his proper station, who, 
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under paragraph 10 AR 30-920, was authorized to report 
at another post, camp or station in order that he might 
be furnished with transportation necessary to enable him 
to return to his proper station, as provided in AR 615-290. 
In this case the accused found him.self at Canton, OhiQ, 
approximately 2400 miles from his proper station and he 
thereupon reported at Fort P..s.yes, the military post~ 
nearest Canton. There is no evidence tending to show 
that he was dissatisfied with the military service as a 
whole or with service at his proper station, and his con­
duct in reporting at Fort F..ayes is not only entirely 
consistent with the reasonable theory of his innocence 
but is exactly what, under the circumstances so far as 
they are disclosed by this record, he was authorized, 
and in fact what he was required, to do. The burden of 
proof to the contrary was upon the prosecution throughout, 
and inasmuch as it bas introduced no evidence inconsistent 
with the entire innocence of the accused of desertion, it 
is the opinion of the Board of Review the.t the evidence 
of record is legally insufficient to support the finding 
of guilty of that offense." 

The evidence sufficiently shows that accused absented himself 
without leave from September 23, 1937, to September 28, 1937, a period 
of five days. 

5. i'Or the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the findings of guilty as involves findings of guilty of absence 
without leave, at the time and place alleged, in violation of the 
61st Article of War; and legally sufficient to support only so much 
of the sentence as involves confinement at hard labor for fifteen days 
and forfeiture of two-thirds pay for a like period. 

Judge Advocate. 

J'udge Advocate. 

To The Judge Advocate General. 
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Boa.rd of Review n.c.·~. 1937 
CM 208481 

UNITED STATES ) THIRD CORPS AREA 
) 

v. ) l'rial by G. c. M., convened at 
) Fort M.rer, Virginia, December 3, 

Private WALTER B. RA.GSDAI.E ) 1937. Dishonorable discharge a.Dd 
(6732008), D.E.U.L., The ) coni'ineimnt for two (2) years.
Amr:! War Oollege Detachment, ) Disciplinary Barracks. 
Fort Humphreys, D. C • ) 

HOLDING by the BOARD OF RE vl.E.'I 
CRESSON, KRIMBILL and HOOVER, Judge Advocates. 

l. The record of trial 1n the case of the soldier named above 
bas been examined by the Board of Review. 

2. Accused was tound guilty of the larceny of a ;catch, chain 
and knife ot the value or about $75.00. 'lhe owner testified, 1n 
response to a question as to the value or the watch, "As I remember, 
I paid $65.00 for it on G street, Northwest, Vl'ashington, D. C." (R. 9) • 
He did not state the time or :purchase. He testified that the chain and 
knife "are worth $10.00" (R. 10). The watch was sold by accused 1n a 
second-hand store or pawnshop for ~9.00 (R. 15,21,22,25). The purchaser 
testified that 1n his opinion the ,-atch cost ap!)roximately $60.00 ,men 
new (R.26). A soldier to whom accused showed the watch testified that 
he told accused that he should be "able to get $15 or $18 for it" (R. 15). 
The watch, a Ho,w.rd with 17 jewel I:lOVement (R. 17), was received 1n 
evidence (R. 9) • 

The value of personal property to be considered in determining the 
punishment authorized for larceny thereof', is the market value when, as 
in this case, the chattels have a readily deterndnable market value. 
Cl! 208002, Gilbert; sec. 585, UcClain on Cr:irn1naJ Law; PeO"Ole v 
Gilbert, 128 N.VI. (Mich.) 756. 

There was testimony which was not challenged that the chain and 
knife were "worth" ¥10.00. The ,mtoh was sold to a second-hand dealer 
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subsequent to the larceny i'or $9.00, 'and it may be reasonably in­
ferred that the dealer believed that it had a market value appreciably 
greater than that a.mount, i'or, in the usual course of his business, he 
,wuld not have undertaken a profitless venture. But beyond the sale 
transaction there was no substantial evidence as to the nnrket value 
of the watch when stolen. The original cost price of the article was 
not positively established, and, in any event, in the absence of proof 
as to the age, use and degree of deterioration oi' the watch, the evi­
dence as to cost did not suffice to prove its definite market -value 
at the time it was stolen. The court could, from its.inspection of 
the property, detennine that it had SQ!l.e value (par. 149 .[, U.0.!J.), 
but to permit the court-martial, from its inspection alone, to find 
that this second-hand vetch was of market value in excess of $40.00, 
the minimum required to bring the aggregate value of the stolen 
property above $50.00,[vwuld be to attribute to the oambers of the 
court technical and e:x:pert trade knowledge which it cannot legally 
be asBUI!lfld they possessed:J C1l: 208002, Gilbert. 

The Board of Review is of the opinion that from all the evidence 
the court was legally justified in finding that the stolen property­
was of aggregate value in excess. of $20.00, but that there \'las no 
reasonable ba.dD ir. the evidence for an inference that the value of 
the property was in excess of $50.00, the rainirrrum valuation required 
by paragraph 104 .£. of the ?Janual for Courts-Hartial to su!)port a 
sentence to confinement in excess of one year. 

3. For the reasons stated: the Board of Review holds the record 
of trial legally sufficient to support only so much of the finding 
or guilty of the specifination as involves a finding of guilty 01' 
larceny by accused, at the place and time alleged, of the watch, chain 
and knife described, 01' ownership as alleged, of value more than $20.00, 
but not more than $50.00; and legally sufficient to support only so much 
of the sentence as involves dishonorable discharge, forfeiture of all 
:pay and allowances due ar to became due, and confinement at hard labar 
for one year. 

~~£:,~, Judge Advocate. 

WA t.b-,. ~'44Judge Advocate, 

~L_ , Judge Advocate 

-2-



iiAR DEPARTI.!ENT 
In· the Oft'ice of' The Judge Advocate General (15)

Washington, D. C. 

Board of' Review 
CM 208545 

UNITED STATES ) EIGHTH CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort Bliss, Texas, October 21 

First Lieutenant CLARENCE E. ) and November 12, 1937. 
POI.K (0-180725), Cavalry ) Dismissal and conf'inement for 
Reserve, alias Private ) two and one-half (al) years.
Douglas B. Van Dyke (6608568), ) 
Headquarters 5th Composite ) 
Group, Air Corps.· ) 

OPINION or the BOARD OF REVIEW 
CRF.sSON, KRnmILL and HOOVER, Judge Advocates. 

l. The record or trial in the case or the officer na.med above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and speci­
fications: 

CHARGE I: Violation or the 93d Article or War. 

Specification 1: In that First Lieutenant ularence E. Polk, 
cavalry Reserve (promoted trom second Lieutenant, 
March 30, 1937), alias Private Douglas B. Van Dyke, 
Headquarters 5th composite Group, Air Corps, while on 
active duty and being at the time custodian or the 
company f'und of Conservancy Beach J'ly Cemp, Civiiian 
Conservation corps, Albuquerque, l~ew Mexico, did, as 
custodian of said fund, at Albuquerque, New Mexico, 
from April, 1936, to April, 1937, feloniously embezzle 
by fraudulently converting to his own use the sum of 
about $543.97, property of the Company FUnd, consenancy 
Beach Fly Ce.mp, Civilian Conservation Corps, which eeme 
into his possession by virtue or his office. 

Specification 2: In that First Lieutenant Clarence E. Folk, 
cavalry Heserve, alias Private Douglas B. van Dyke, 
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Headquarters 5th Composite Group, Air Corps, while on 
active duty and being at the time custodian of the 
company tund or Conservancy Beach Fly Camp, Civilian 
Conservation corps, Albuquerque, New Mexico, did, as 
custodian of said fund, at Albuquerque, New Mexico, 
on or about May 20, 19Z7, feloniously embezzle by 
fraudulently converting to his own use the sum or.· 
fl50.00, property of the Company FUnd, Conservancy 
Beach ~ly camp, civilian conservation corps, which 
ca.me into his possession by virtue or his office. 

Specification 3: (Finding or not guilty.) 

Specification 4: (Finding of not guilty.) 

CHARGE II: Violation or the 95th Article or war. 

Specirication l: In that First Lieutenant Clarence~. Polk, 
cavalry' Reserve, then Second Lieutenant, alias Private 
Douglas B. Van Dyke, Headquarters 5th Composite Group, 
Ait',Corpa, while on active duty and being at the time 
custodian or the company fund or Consenancy Beach Fly 
Camp, Ch'ilian Conservation corps, Albuquerque, New 
Mexico, did, as custodian or said fund, at Albuquerque, 
New Mexico, on or about April 30, 1935, with intent to 
deceive the auditor of said fund, officially make, 
sign, and present to First Lieutenant Cornelius B. 
Cosgrove, Air Reserve, auditor or said fund, the 
following certificate in the council book of said 
company to the account or said fund for the month or 
April, 1936: 

"I CERTIFY that the foregoing account tor the month 
or April, 1936, is correct, and that of the amount 
for which I am responsible One Hundred Sixty JJOllars 
& Ninety-nine cent• l$160.99) is deposited with the 
Albuquerque National 1'rust & Savings Bank., to the 
credit of the Company FUnd, conservancy Beach ~ly 
camp, end 'J.'hirty-two JJOllars ($32.00) in cash, is 
in my personal possession. 

Clarence E. Polk 
April 30, 1936. 2nd Lt Cav Res 

commanding.", 

-2-
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which certificate was false and known by said Lieutenant 
Clarence E. Polk, Cavalry Reserve, to be false in that 
said account was not correct as it showed an expenditure 
of f76.00 to the ~ourt ~afe, ;.J.buquerque, New kexico, 
on April 10, 1936, of which amount f50.00 had not been 
so expended. 

S:pecification 2: * * * of1'icially make, sign, and present * • * 
the following certificate**• for the month of 1Jay, 1936: 

"I CERTIFY that the foregoing account for the month 
of May, 1936, is correct,•**" 

which certificate was false and known by said Lieutenant 
Clarence E. Polk, cavalry Reserve, to be false in that 
said account was not correct as it showed an expenditure 
of $76.00 to the court care, Albuquerque, New Mexico, on 
May 2, 1936, or which amount $50.00 had not been so expended. 

Specification 3: ***officially make, sign, and present*** 
the following certificate*** for the month of June, 1936: 

"I CERTIFY that the foregoing account for the month 
ot June, 1936, is correct, and that of the amount tor 
which! am responsible Two Hundred~ fifty-three dollars 
& sixty-two cents ($253.62) is deposited with the 1st 
National oank, Albuquerque, N.M., * * *" 

which certificate was false and.kno,rn by said Lieutenant 
Clarence E. Polk, cavalry Reserve, to be false in that,said 
account was not correct as it showed an expenditure of 
¥18.00 to the Court care, Albuquerque, .New r1:exico, on June 
15, 1936, which had not been made, and in that said amount 
of i253.62 was not deposited in the .First National Bank, 
Albuquerque, New .ll.J.exico. 

Specification 4: ***officially make, sign, and present*** 
the following certificate*** for the month of July, 1936: 

"I CERTIFY that the foregoing account for the month of 
July, 1936, is correct, and that or the amount for which 
I em responsible 'l'hirty-dollars & forty-five cents 
($30.45) is deposited with the 1st National Bank, 
Albuquerque,***" 

which certificate was false and known by said Lieutenant 
Clarence~. Polk, ~avalry Heserve, to be false in that said 

-3-
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account was not correct as it showed expenditures of 
$18.00 e.nd $51.50 to the court ca.re, Albuquerque, New 
Mexico, on July 4 and 7, 1936, respectivei,,, which had 
not been ma.de, and in that said amount of '30.45 was not 
deposited in the .l!'irst .National Be.nk, Albuquerque, New 
Mexico. 

Specification 5: ***officially make, sign, and present*** 
the following certificate*** for the month of August, 
1936: 

"I CERTIFY that the foregoing account for the month of 
August, 1936, is correct, and that of the amount for 
which lam responsible One Hundred & ~1ghty-seven 
~ollars & ~ixty-seven ($187.67) is deposited with the 
1st ~ational Bank, .Albuquerque,~.~.,***" 

which certificate was false and known by said Lieutenant 
Clarence~. Polk, vavalry rteserve, to be false in that 
said account was not correct as it showed an expenditure 
of ~73.00 to the <.:ourt Cafe, Albuquerque, .New Mexico, on 
August 22, 1936, which had not been made, and in that said 
amount of ~187.67 was not deposited in the ~irst ~ational 
Bank:, Albuquerque, .New Mexico. 

Specification 6: * * * o:rticially make, sign, and present*** 
the following certificate*** for the month of September, 
1936: 

"I CERTIFY that the foregoing account for the month 
of September, 1936, is correct, and that of the emount 
for which I am responsible 'I"ro Hundred & One Dollars & 
Twenty-Four Cents ($201.24) is deposited with the 1st 
National Bank, Albuquerque, N.M., * * *" 

which certificate was false and known by said Lieutenant 
Clarence E. Polk, Cavalry Reserve, to be false in that 
said account was not correct as it showed expenditures of 
$20.00 e.nd $3:5.00 to the court care, Albuquerque, µew 
Mexico, on September 8 and 12, 1936, respectively, which 
had not been made, and in that said amount of $201.24 wae 
not deposited in the First National Bank, Albuquerque, 
New Mexico. 

Specification 7: ***officially make and sign the following 
certificate*** for the month of October, 1936: 
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"I CERTIFY that the foregoing account for the month 
of October, 1936, is correct, and that of the amount 
for which I am responsible One Hundred & Eighty-six 
Dollars & Eighty-six Cents ($186.86) is deposited 
with the 1st National Bank, Albuquerque, N.Mex., * • *" 

which certificate was false and known by said Lieutenant 
Clarence E. Polk, Cavalry Reserve, to be false in that 

· said account was not correct as it showed an expenditure 
ot $38.60 to the Court Cate, Albuquerque, New Mexico, on 
October 31, 1936, of which e.m)unt $18.10 had not been so 
expended, and in that said amount of $186.86 was not 
deposited in the First National Bank, Albuquerque, New 
Mexico. 

Specification 8: ***officially make, sign, e.nd present**• 
the following certificate•** for the month or November, 
1936: 

"I CERTIFY that the foregoing account for the month 
of November, 1936, is correct, and that of the amount 
tor which I am responsible Three Hundred & Ten Dollars 
& Fifty Cents ($310.~0) is deposited with the 1st 
National Bank of Albuquerque, New Mex., * * *" 

which certificate was false and known by said Lieutenant 
Clarence E. Polk, Cavalry Reserve, to be false in that 
said account was not correct as it showed an expenditure 
ot $39.00 to the Court care, Albuquerque, New Mexico, on 
NoTember 10, 1936, which had not been made, and in that 
said amount of $310.~0 was not deposited in the First 
National Bank, Albuquerque, New Mexi90. 

Specification 9: ***officially make, sign, and present*** 
the following certificate•** for the month ot Dec8Illber, 
1936: 

"I CERTI:BY that the foregoing account for the month 
of December, 1936, ia correct, and that of the amount 
tor which I am responsible Four Hundre~& four dollars 
& Sixty one cents ($404.61) is deposited with the let 
National Bank of .Albuquerque, N.M., * * *" 

which certificate was false and known by said Lieutenant 
Clarence E. Polk, Cavalry ReserTe, to be talse, in that 

-~ ' 
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said account was not correct e.s it showed e.n expenditure 
ot $33.87 to the Court Cate, Albuquerque, New Mexico, 
on December 15, 1936, which had not been made, and in 
that said amount of $404.61 was not deposited in the 
First National Bank, Albuquerque, New Mexico. 

Specification 10: • • * orticially make, sign, and present•** 
the tollowing certificate•*• tor the month ot Je.nWU7, 
1937: 

•1 CERTIFY that the foregoing account tor the month ot 
January, 1937, is correct, and that or the amount tor 
which I em responsible Two Hundred & sixty-one Dolle.rs 
& seventy-one ($261.71) is deposited with the 1st 
National Bank, Albuquerque, N.M., * * *" 

which certificate was false and known by said Lieutenant 
Clarence E. Polk, Cavalry Reserve, to be false in that 
said amount ot $261.71 was not deposited in the First 
National Bank, ilbuquerque, New Mexico. 

Specification ll: ***officially make and sign the following 
certificate*** tor the month ot February, 1937: 

"I CERTIFY that the foregoing account for the month 
of ~'ebruary, 1937, is correct, and that of the amount 
tor which I am responsible Three Hundred & Forty-Eight 
Dollars & Eighty One Cents ($348.81) is deposited with 
the First National Bank of Albuquerque,***" 

which certificate was false and known by said Lieutenant 
Clarence E. Polk, Cavalry Rese?Te, to be false in that 
said amount of $348r8l was not deposited in the First 
National Bank, Albuquerque, New Mexico. 

Specification 12: ***officially Il8ke, sign, and present*** 
the following certificate*** for the month or March, 1937: 

"I CERTIFY that the foregoing account tor the month of 
March, 1937, is correct, and that of the amount for 
which I e.m responsible Five Hundred & thirty-nine 
Dollars & Fifty Cents ($539.50) is deposited with the 
lat National Bank, Albuquerque, N.M., * • *" 

which certificate was false and known by said First Lieuten­
ant Clarence E. Polk, Cavalry Reserve, to be false in that 
said 8Ill0unt or $539.~0 was not deposited in the First 
National Bank, Albuquerque, New Mexico. 

-is-
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Specification 13: ***officially make and si~-n the 
following certificate*** for the month of April
1937: ' 

"I CERTIFY' that the foregoing account tor the month 
or April, 1937, is correct, end that or the amount 
for which I e.m responsible Six Hundred and Five 
Dollars & Five Cents ($605.05) is deposited with the 
lat National Bank, Albuquerque, N.M., * * *" 

which certificate was false and known by said Lieutenant 
Clarence E. Polk, Cavalry Reaerve, to be false in that 
said anx,unt or f605.05 was not deposited in the First 
National Bank, Albuquerque, New Mexico. 

CHARGE III: Violation or the 58th Article or war. 

Specification: ***did, at Albuquerque, New Mexico, on 
or about May 20, 1937, desert the service or the United 
States, e.nd did remain_ absent in desertion until he was 
apprehended at Luke Field, Territory or Hawaii, on or 
about July 30, 1937. 

CHARGE IV: Vihlation of the 54th Article ot war. 

Specification: **•did, under the name of Douglas B. Van 
Dyke, at Luke Field, Territory or Hawaii, on June 25, 
1937, by willf'Ully conceali11g the tact that he was then 
a First Lieutell8.llt, Cavalry Reserve, on active duty with 
the Civilian conservation Corps, procure himself to be 
enlisted in the military service of the United States 
by Second Lieutenant Downs l!:. Ingram, Air Corps, and 
did thereafter at Luke Field, Territory of Hawaii, 
receive allowances under the enlistment so procured. 

He pleaded not guilty to the charges end specifications, and was found 
not guilty or Specifications 3 and 4, Charge I; guilty of Specification 
1, Charge I, except the figures "54:3.97", substituting therefor the 
figures "343.97"; guilty ot the Specification, Charge III, except the 
words "was apprehended", substituting therefor the word "surrendered"; 
and guilty of the charges and remaining specifications. No eTidence 
of previous convictions was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due and to become due, 

-7-
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and to be confined at hard labor for two and one-half years. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under the 48th Article of War. 

3. Accused was found guilty of embezzlement.9 of company funds 
aggregating f493.97, false official statements made in concealment of 
certain of the embezzlements, desertion and fraudulent enlistment. 
Testifying in his own behalf he admitted ell material elements of the 
offenses as :round. The material facts may be summarized as follows: 

Accused, a ~econd Lieutenant, and later a First Lieutenant, c.;avalry 
Reserve, was on active duty with the Civilian Conservation Corps from 
April 27, 1935, to October 26, 1937 (Pros.~. 1), and was in comnand 
of the Conservancy Beach Fly Camp at Albuquerque, New Mexico, from 
about Aprill, 1936, to about 1':ay 20, 1937 (R. 18) • .l!'rom time to time 
during the period April 10, 1936, to April 30, 1937, he w:rong1'Ully 
withdrew from the company fund of his company, of which fund, by virtue 
of his command, he was the custodian, various sums of money aggregating 
$343.97, and converted the same to his personal use (Pros. E:xs. 6,7,8; 
R. 75,76 ,79). (Specification 1, charge I.) •ro conceal his peculations 
he made in his council book erroneous entries falsely indicating dis­
bursements covering certain of the embezzled funds (Pros. EX. 6), and 
presented, as supporting vouchers to these pretended disbursements, 
partially false or wholly fictitious receipts (Pros. ~s. 8,23,24). 
Ha also presented altered bank statements showing false balances in 
the company fund account (Pros. ll:X. 7). On the last day of each month 
from April, 1936, to April, 1937, inclusive, he executed the usual 
certi1'icate that the council book account for that month was correct. 
These certificates, as required, contained statements of the amount of 
money on deposit in bank to the credit of the company fund at the time 
the certificates were ma.de. Each certificate was false in that it 
verified e.n eccount in which accused had made a false entry of pre­
tended disbursement, as indicated above, or in that it incorrectly 
stated the balance in bank. (Pros. Exs. 6~,22) With the exception of 
those for October, 1936, and Februacy and bdarch, 1937, .the council 
book accounts were currently audited and, in reliance on the false 
entries and balances, found to be correct (Pros. Ex. 6; R. 26-32). 
The falsity of the thirteen certificates was the basis of the speci­
fications, uharge II. 

About Ni.8.Y 14, 1937, accused advised his district commender the.t · 
he had misappropriated about $109 or his company funds (not apparentl7 
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included in the funds found to have been embezzled) in landscaping 
and improving the facilities of his camp, and asked authority to 
make restitution. He was told that an audit and investigation would 
be made. (R. 46,47) On I.say 18 accused cashed a check tor i150 on 
the account or his company fund (Pros • .l!:Xs. 19,22) and appropriated 
tba money to his own use (R. 77). (Specification 2, ~harge I.) On 
May 20 he absented himself without leave (R. 18). On June 25 he 
enlisted at Luke Field, T. H., under the name or Douglas Bruce van 
Dyke, concealing his status (Pros. E:xs. 2,3; R. 78). He received 
allowances of clothing and rations arter enlistment (Pros. Ex. 4; R. 78). 
On July 31 he made known his identity and status and was placed in 
confinement (Pros• .Ex. 5; R. 79). (Charges III and IV and their 
specifications.) 

Accused testified that of the monies converted to his own.use, 
a great deal was paid upon liquor bills incurred by his wife and for 
damage to property caused by his wife when drinking heavily (R. 70-72). 
His wife testified to the same effect (R. 55-62). Evidence of disorders 
by the wife resulting in property damage and domestic difficulties was 
introduced (R. 61-64). 

EYidence of good character of accused 8Il.d efficient performance 
of duty by him both as an enlisted Imln and Reserve officer, prior to 
the offenses involved, was introduced by the defense (R. 48,53; Def. 
Exs. 3,4,l5). 

4. The findings of guilty are fully SU];)ported by the ~vidence. 

5. The charge sheet shows that accused is 26 years of age, and 
that he served as an enlisted man in Troop A, 7th Cavalry, from April 
27, 1931, to April 26, 1934, and that he was discharged from this 
enlistment as a corporal with character excellent. 

6. Accused was arraigned on October 21, 1937, prior to the 
expiration of his tour of active duty on October 26, 1937. The trial 
was not completed until November 12, but it is well established that 
jurisdiction ot the court-martial having attached while accused was 
on active duty and subject to military law, it continued ror all 
purposes of trial, sentence and execution of the sentence. CM 203869, 
Lienhard; CM 206323, Schneider. 

-9-
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7. In the opinion of the Board or Review, the record or trial 
is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of violation of the 54th:58th e.nd 93d 
Articles of War and is mandatory upon conviction of violation of the 
95th Article of War. 

Jui\ge Advocate. 

Judge Advocate. 

Judge Advoce:te. 

To The J'udge Advocate General. 
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lat Ind. 

J~N 5 1938~ar uep~rtment, J.A.G.O., - 'l'O the secretary of Jar. 

1. Herewith transmitted for the action of the President are the 
record or trial end the opinion of the Board of Review in the case 
of }"'irst Lieutenant Clarence E. Polk, cnvalry Reserve, alias Private 
Douglas B. van Dyke, Headquarters 5th composite uroup, Air corps. 

2. 1 concur in the opinion of the Board of Review that the record 
of trial is legall7 sufficient to support the findings of guilty and 
the sentence, and recommend that the sentence be confirmed and ordered 
executed. In view of the nature of the offenses and the 8.IJX)unts of 
money embezzled, I believe that the sentence is not unduly severe. I 
recommend that the At~c Bran£h, United States Disciplinary Barracks, 
Governors Island, New York, be designated as the place of confinement. 

3. Inclosed are a dra~ or a letter for your signature transmitting 
the record and accompanying papers to the President for his action, and 
a form of Executive action designed to carry into effect the recommen­
dation hereinabove made should it meet with approva. 

,£tuU~t,l,U,,~,z, 
en w. Gullion, 
jor General, 

The Judge Advocate General. 
3 Incls. 

Incl. I-Record of trial. 
lncl. 2-Dra~ of ltr for sig. 

of Secy. of ~ar. 
lncl. 3-Form of Executive action. 

Confinement reduced to one year by the President. 

\ ' 





1jAA DEPARTl,..lNT 
(27)I.Jt the Office of The Jut:ge Advocate General 

ilashington, LJ. c. 

Board of Review 
err. 2os599 

UNI.1.'ED STATES) '.l'HIRD i;IVISION 
) 

V • ) '!'rial by u-.C.ilii., convened at 
) Vancouver Barracks, ~ashington, 

Pr~vate HERB.!RT E. CRO-~ER ) .uecember 21, 19~7. Dishonorable 
(6566375), Company A, ) discharge and confinement for 
29th .l!algineers. } six {6) months. vancouver 

} .tiarrecks, w,ashington. 

HOLDING by the BOARD OF REVIEii' 
CRESSON, KRIMBILL and HOOVER, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the .tiOard of Heview. 

2. 'l'he accused was tried upon the following charge and specifi­
cation: 

CHARG..!.: Violation of the 93d Article of 11ar. 

~pecif'ication: In that Private Eerbert .!!;. Crowder, <.;ompany 
A, 29th .,c;ngineers, did, at Portland, Oregon, on or 
about November 14, 1937, feloniously take, steal and carry 
away one Smith and 1Jesson, Cal ••32 revolver, value about 
J25.00, the property of iTank ,iilson. 

He pleaded not guilty to, and was found guilty of, the charge and speci­
fication. ~o evidence of previous convictions was introduced. He was 
sentenced to dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for six months. ·rhe 
reviewing authority approved only so much of the finding of guilty of 
the specification as involved larceny, as charged, of the revolver, value 
about ~12.50, approved the sentence, designated Vancouver .Barracks, 
.;aahington; as the place of confinement, and forwarded the record of 
trial for action under Article of war 50i. 
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3. There is undisputed evidence that at about the time and at 
the place alleged accused wrongfully took and carried away the revolver 
described in the specification, of approximate value as approved by the 
reviewing authority, and or ownership as alleged. The only question 
requiring consideration here is whether there is sufficient evidence 
or intent by accused permanently to deprive the owner of his property 
to support the findings of guilty of larceny. 

4. ~he evidence shows that about November 13, 1937, at Portland, 
Oregon, accused took the revolver from under a pillow ot a bed in the 
home ot Mr. and Mrs • .trrank Wilson, during their absence, and kept it in 
his possession until it was found in his unlocked foot locker at a camp 
about 27 miles frOm ventralia, washington, where accused was on duty, 
on November 16 (R. 6,10,17,26,27). ~he bed was one habitually used by 
Mr. and .iv;rs. wilson (R. 10). Accused, when confronted with his wrong­
doing, admitted taking the revolver and, in response to a question by hie 
company commander, said he did not know why he had taken it (R. 17). 

Accused is the nephew of u.rs. ~ilson, and was a frequent visitor 
at the Wilson home where he was received by Mrs. wilson much as a son 
(R. 10,29,30). with the knowledge and consent of Wilson and his wife, 
accused had a key to the house (R. 6,9,11). He had permission to enter 
the house during the absence of the wilsons (R. 6J, a.nd to "use anything 
in the house", although he did not have express permission to remove the 
revolver (R. 8,9). Mrs. wilson testified, however, that she thought 
accused felt tree to take things away - "It was the same as bis own 
home" (R. 10). There had been friction in the home concerning accused, 
and wilson and accused were not very friendly (H. 12,13,30). Accused 
bad seen the revolver and offered to buy it, but wilson refused to sell 
it and told accused nnever to take it away" (R. 12). When loss of the 
revolver was discovered, Wilson notified the police (R. 11), and Mrs. 
wilson, to protect accused, thereupon went to the latter's conpeny 
commander to see if accused had the property (R. 6,31). It was then 
found as indicated above (R. 6). 

Accused testified that on the night of November 13, fol'l.owing a 
conversation with his "girl friend" in which she rejected his attentions, 
he drank heavily and went in a drunken condition to the Wilson house, 
where he slept in Mrs. Wilson's bed. He did not reD:lmber taking the 
revolver but found it in his traveling bag upon reaching Centralia. 
He recognized it and "intended to take it back to Portland and return it" 

/ 
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but was placed in arrest (R. 20-27). He considered Mrs. Wilson his 
"best friend". He had never taken anything rrom her house except some 
car tickets, and in that case he later told her what he had done and 
she said "it was all right". (R. 23) 

Evidence or good reputation of accused for honesty in his home 
community prior to enlistment (on June 16, 1937, at age 19 years) was 
introduced by the defense (Exs. A,B,C). 

5. The salient facts developed by the evidence are that the taking 
of the revolver by accused, though without specific authority and legally 
wrongful., was from a household which was to all intents and purposes 
his home,and was accomplished under circumstances which indicate that 
he honestly believed that his acts would be overlooked and that his 
temporary possession ot the property would be approved. The taking was 
secret in the sense that neither Wilson nor his wife knew of it, but in 
view of the intimately friendly relations ot accused with his aunt, Mrs. 
Wilson, and his free access to the home, there was not in the taking 
that element of obvious evil purpose which in the usual secret trespass 
raises an inference or fraudulent intent permanently to deprive the 
owner of the property taken. The Board of Review is unable to find 1n 
the circumstances-of the trespass alone sufficient basis for a reasonable 
inference of intent to steal. 

The only remaining established facts from which it might be argued 
that such intent might be inferred are the asportation end temporary 
retention of the revolver by accused. But it has been held that mere 
asportation and temporary possession of property wrongfully taken or 
retained are not sufficient to justify such an inference. CM 207466, 
Philpott; CM 206350, McAdems and Tedder; CM 205920, Mccann; CM 205811, 
Fagan; CM 197795, Hathaway; CM 194359, Sadler; CM 193315, Rosborough. 

When confronted with his wrongful behavior and questioned, accused 
stated that he did not know why he had taken the revolver. This state­
ment,.taken in its aspect moat untavore.ble to accused, ~as no more than 
a declination then to commit him.self as to his motive. Considered by 
itself, it falls short of being a confession of guilt or of involving 
an admission of larcenous intent, and, considered with all the other 
tacts in the case, it does not suffice to support a finding of intent 
to steal. 

-3-
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In the opinion of the Board of ReTiew, the eTidence, as a whole, 
ia lega.117 sufficient to aupport only ao mu.ch of the findings of 
guilty as 1JrJ01Tea the leaser included offense of wrongful taking and 
asportation, in Tiolation of the 96th Article of ,ar. FOr this offense,

' accused m7 lnful.17 be punished as for larcen;r. Par. l°' ~. M.C.M. 

6. !'Or the reaaona stated, the Boe.rd of Review holds the record 
of trial legall7 11ufricient to support onl:, 110 much of the findings 
of guilty aa inTolTea findings that accused did, at the place and at 
about the time alleged, lrl'Ongfull:, take and carry awa:, the propert:, 
described in the specification, of the ownership alleged, and of the 
•alue aa approTed b7 the rniewing authorit:,, without the consent of 
;he owner, in Tiolation or the 96th Article of war; and legall.7 
sufficient to support the sentence. 

J'Udge A.dTOcate. 

~ ,,..,~...;.. '~ ' J'udge A.dTOCate. 

J'udge Advocate. ' 
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~"J.R. DEPART!:;:E;NT (31)
In the Office of Tbe Judge Advocate General 

Washington. n. c. 

rreaident followed Judge Advocate General's recoamendation 
Board of Review 
CM 208870 

MAR 2 1991 

UNITED STATES ) l!'IRST CORPS I.REA 
) 

v. ) Trial by G.c.i:., convened at 
) Headquarters First corps Area, 

Lieutenant Colonel J. ) Army Base, Boston, Massachusetts,
u:RRIAM MOORE {0-3487), ) November 22, December 14-17, 1937. 
Infantry. ) Dismissal. 

OPINION of the BOARD OF REVIEW 
CRESSON, :KRIMBII..L and HOOVER, Judge .AdTOcates. 

l. The record of trial in the case of the officer n8llled abOTe 
has been examined by the Boe.rd of Review; and the Boa.rd subm1ts this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and specifi­
cations: 

CHARGE: Violation of the 96th Article of \far. 

Specification l: In that Lieutenant Colonel J. Merriam 
Moore, Infantry, U.S. Army, did, e.t Fort Devens, irass., 
during the period from about December l, 1935, to about 
July 10, 1936, wrongrully, unlawfully, and to the dis­
credit ot the m111tary service, make, utter and 
negotiate through various parties in the usual course 
of business 23 checks bearing approximate dates and 
for amounts as follows, to wit: Dec. 9, '35, $'\O; 
Dec. 11, '35, $50; Dec. 14, '35, $50; Dec. 19, '35, $75; 
Dec. 30, '35, $60; Jan. 3, '36, $4(); Jan. 7, '36, $60; 
Jan. 13, 136, $60; Jan. 17, '36, $35; Jan. 24, '36, $25; 
Jan. 24, '36, $18.06; Jan. 29, '36, $25; Feb. 4, '36, 
$50; Feb. 4, '36, $25; Feb. 5, 136, $65; Feb. a, '36, $45; 
Feb. 10, '36, $89; Feb. 10, '36, $71.20; Feb. 10, '36, 
$45; Feb. 11, '36, $67; Feb. 13, 136, $85; July l, '36, 
$175; July 10, 136, $375; all drawn upon the Riggs 

...... 



(J2) 

\ 

National Bank of Washington, n.c., without making 
provision for the necessary runds or credit in said 
bank to meet the same, by reason whereof said checks 
were dishonored by said bank. 

Specification 2: * * • wrongf'Ull.y-, unlawf'Ully, and to the 
discredit of the military service make, utter and 
negotiate through various parties in the usual course 
of business 22 checks bearing approximate dates and 
for amounts as follows, to wit: Jan. 16, '37, t-40.80; 
Jan. 25, '37, $100; Jan. 26, '37, $75; Jan. 30, '37, 
$15; Feb. l, '37, $25; Feb. 3, '37, $60; Feb. 9, '37, 
$25; Mar. 15, '37, $78; M'ar. 16, '37, $78.84; Mar. 16, 
1 37, $65.75; ?.£.r. 19, '37, $96.20; Mar. 20, 137, $126; 
Mar. 20, '37, $150; Mar. 20, '37, $13; Mar. 22, '37, 
$50; Aprill, '37, $25; April_l, '37, $127.81; April 7, 
'37, $20; April 10, '37, *53.18; April 15, '37, $25; 
April 29, '37, $106.44; Me.y 3, '37, $150; all dralfD. 
upon the National Ban.le of Fort Sam Houston, Texas, 
without making provision for the necessary tunds or 
credit in said bank to meet the same, by reason whereof 
said checks were dishonored by said bank. 

Specification 3: *••on or about November 25, 1936, with 
intent to deceive the National Bank of Fort Sam Houston, 
Texas, state and pretend to said bank that his total 
indebtedness then was $350 well kn.owing that said state­
ment and pretense was false, and by lneans thereof did 
t:raudulently obtain from said bank a loe.n of $690. 

Specification 4: ***on or about November 25, 1936, sign 
and deliver to the National Bank of P'ort Sam Houston, 
Texas, an agreement in the words end figures following, 
to wit: "In consideration of the National Bank of Fort 
Se.m Houston, San Antonio, TUas, me.king ine a loan in 
the amount of $690, payable in monthly installments of 
$46, I certify that I will have my pay check sent to 
the bank each month for deposit until said loan, or 
any renewal or extension thereof, is paid in t'lul• -
which agreement he, the aaid Moore, without due cauae, 
dishonorably failed and neglected to perform. 

-2-
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Specification 5: • * • wrongrul.ly, unlawfully, and to 
the prejudice or good order and military discipline 
and the discredit of the military service negotiate 
to the Post Exchange Officer at said Fort Devena, 
13 pel"sonal checks, drawn by said Mlore on various 
banks, bearing approximate dates and for amounts 
(including protest tees) as follows, to wit: Feb. a, 
'36, $52.30; Feb. 10, '36, $67.30; Feb. 15, '36, $69.30; 
May 18, '36, $56.56; May 25, '36, $54.56; !Jay 27, '36, 
$58.12; luly 18, 136, $4.80; Oct. 20, 136, $59.43; 
Oct. 23, 1 36, $28.56; Nov. 13, 136, $81.56; Nov. 14, 
136, $64.56; Nov. 16, 136, $5; Nov. 18, 136, $60.17; 
without having made provision tor the necessary funds 
or credit in the banks upon which said checks were drawn 
to meet the same, by reason whereof said checks were 
dishonored by said banks. 

Specification 6: •••with intent to deceive Major 7. E. 
Parker, F.D., Disbursing Officer of the First Corps 
Area, officially certify upon his, the said Moore's, 
pay vouchers for the mn.ths of August, Sept8IIlber, 
October, November, and December, 1935, that Mrs. Mary 
H. Moore was his depeniient lawful wife, which said 
certificates. were known by said Lieut. Colonel t!oore 
to be untrue in that the marriage relation between 
the said Mary H. Moore and Lieut. Colonel J'. Merriam 
Moore was terminated by a decree of divorce granted 
to the said Mary H. :Moore by the Circuit Court for 
the County of Wayne, State or Michigan, on November 6, 
1933. 

Specification 7: •**with intent to deceive Lieut. 
Colonel o. B. Lindner, F.D., Disbursing Officer or 
the First Corps Area, officially certify upon his, 
the said Moore's, pay vouchers for November 14-30, 
1936, December, 1936, January, 1937, FebrU8.ry, 1937, 
and March, 1937, that trrs. M. Moore (meaning Mary n. 
M:>ore) was his dependent lawful wife, which said 
certificates were known by said Lieut. Colonel Moore 
to be untrue, in that the marriage relation between 

-3-
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the said Mary H. 1~ore and Lieut. Colonel J. Merriam 
Moore was terminated by a decree or divorce granted 
to the said 1:e.ry H. Moore by the Qircuit Court for 
the County of Wayne, State of :Michigan, on November 6, 
1933. 

Specification 8: ***on AJc)ril 23 1 1937, with intent to 
deceive Colonel William E. Hunt, I.G.D., Inspector 
General of the First Corps Area, who was then and there 
conducting an official investigation into the personal 
financial affairs or said Lieut. Colonel Uoore, 
officially state under oath to said Colonel Hunt, in 
substance, that all of his, the said Moore's outstanding 
indebtedness on AJc)ril 23, 1937, amounted in round numbers 
to $3855, that he knew the exact dollars and cents and 
"can put that in exact dollars and cents if you wish", 
which statement was me.de by said Moore as true when he 
did not know it to be true, in that he then had no 
a~cure.te knowledge of the exact amount of his outstanding 
indebtedness on April 23 1 1937, and the true emount was 
at least $1300 IOOre than that stated by him. 

Specification 9: **•on 1'.ia.y l, 1937, with intent to de­
ceive*•* officially state under oath to said Colonel 
Hunt, in substance, that e certain statement in writing 
then and there presented by said Moore showing the total 
amount of his indebtedness on llay 1 1 1937 1 to be $4141.85 
included all amounts •due and payable" by him, that it 
was "the complete list to date", that it was "correct 
in detail as regards dollars and cents", and that he 
had no other "outstanding bills" except current expenses 
for the month of A~ril, 1937, and $5.50 "club dues due 
this month" to the Rarvarcl Club; which state~nt was 
made by said Moore as true when he did not know it to 
be true, in that he then had no accurate knowledge of 
all the amounts due and payable by him on May l, 1937, 
and the true amount was at least $1000 more than stated 
by him, and the list referred to was not a complete list 
of all amounts due and payable by him on that date and 
was not correct in detail as regards dollars and cents. 

-4-' 
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Specification 10: •••on May 1, 1937, with intent to 
deceive*•• officially state under oath to said 
Colonel Hunt, in substance, th.at the only loans 
negotiated by him, the said 1:oore, since November, 
1935, were "Industrial Be.nkers, Leominster, $250, 
and Industrial Credit, Lowell, $250, Morris Be.Ilk, 
Boston, $540, and the Clinton Trust Company, $1850"; 
which said statement was known by said Moore to be 
untrue in th.at since November, 1935, in addition to 
the loans above specified, he had negotiated loans 
on dates, from institutions, and for amounts as 
follows, to wit: November 25, 1936, National Bank 
of Fort Sam Houston, $690;. December 21, 1936, J.:rmy 
National Bank, Fort Leavenworth, $375; January 5, 
1937, w. H. Hofheimer Company, Norfolk:, va., $125; 
February, 1937, Wm. J. Kennedy, New York, N.Y., 
$350; March, 1937, Public Finance Service, Incorpo­
rated, Philadelphia, Pa., $400; 1:a.rch 13, 1937, 
Service Finance Corporation, San Antonio, Texas, 
$545; and ~ril 19, 1937, Citizens' Loan .Association, 
Chicago, Ill., $300. 

Specification 11: •*•on July 10, 1937, with intent to 
deceive•*• officially state under oath to said 
Colonel Hunt, in substance, that he, the said l,!oore, 
had negotiated no loans "since this investigation 
began" which said statement was me.de by said Moore 
with disregard of a knowledge of the facts, in that 
the investigation referred to had begun on April 7, 
1937, and on April 19, 1937, said 1:oore had negotiated 
a loan of $300 from the Citizens' Loan Association 
of Chicago, Ill. 

Specification 12: ***on May 1, 1937, with intent to 
deceive•*• officially state under oath to said 
Colonel R\lnt, in substance, that he, the said Doore, 
then had no "outstanding checks post-dated or other­
wise, drawn payable to a~y of these loan companies" 
(referring to loan companies with which Lieut. 
Colonel Moore then had outstanding loans) which 
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statement was nade by the said Moore with disregard 
of a knowledge of the facts in that post-dated checks 
drawn by him were then held by W.H. Hofheimer Company, 
Norfolk, Va., Citizens Loan Association, Chicago, Ill., 
Public Finance Service, Inc., Philadelphia, Pa., Wm. 
J. Kennedy, New York, N.Y., and the Service Finance 
Corporation, San Antonio, Texas. 

Specification 13: (l!'inding of not guilty) 

Upon arraignment the defense entered special pleas to Specifications 
l, 2 and 5 and moTed to strike them out on the ground that they did 
not state offenses under the Articles of War. These pleas and the 
motion were not sustained by the court. (R. 10-36) The defense pleaded 
the statute of limitations to such part of Specification 6 as involved 
the words "August, September, October•. The court sustained the plea. 
(R. 34) Accused thereupon pleaded not guilty to the Charge and speci­
fications. He was found not guilty of Specification 13; guilty of 
Specification l, except the figures "23", substituting therefor the 
figures •20•, and except the words and figures "Feb. 4, 136, $50; 
Feb. 5, '36, $65; Feb. 11, '36, $67•; guilty of Specification 2, except 
the figures "22", substituting therefor the figures "21", and except 
the words and figures •Jan. 16, '37, $40.80"; guilty of Specification 5, 
except the figures "13", substituting therefor the figures •12•, and 
except the words and figures "NoT. 18, '36, $60.17"; and guilty of the 
remaining specifications and or the Charge. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the 
service. The reviewing authority approved the sentence and forwarded 
the record of trial for action under the 48th Article of War. 

3. The transactions involved in the s~eeifications of which 
accused was found guilty may be grouped as (a) the wrongful .pis.king 
and negotiating of checks dishonored by the drawee banks (Specifications 
l, 2, 5); (b) false pretenses to obtain a bank loan and failure to 
perfonn an agreement covering deposits of pay to meet the loan 
(Specifications 3, 4); (c) false official certificates on pay vouchers 
as to dependent lawful wife (Specifications 6, 7); (d) false official 
statements to an inspector as to the anx>unt of his indebtedness 
(Specifications a, 9); and (e) false official statements to an inspector 
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as to his loans and postdated checks (Specifications 10, 11, 12). 
The facts are not in material dispute, but accused testified in denial 
of any intention to commit wrongs. 

4. With respect to the dishonored checks, the evidence is sub­
stantially as follows: 

On November 7, 1935, accused, then assigned to duty at Fort Devens, 
Massachusetts (he reported for duty November 30)(:Ex. G), opened a checking 
account with the Riggs National Bank, Washington, D. c., with an initial 
deposit of $450, the proceeds of a loan made to him by the bank. He 
did not make any further deposit that month, and on November 29 his 
balance had been reduced to $4.ss. Thereafter he made checks which 
were received by the bank in regular course of business and dishonored 
because of insu:rt'icient funds to pay them, as follows: 

Date of dishonor Amount of check Be.lance when dishonored 
Dec. 9, 1935 $40.00 $ 4.88 

11, 50.00 4.88" " 
14, 50.00 19.88" " 
19, 75.00 64.88" " 
30, 60.00 5.79" " 

J'e.n. 3, 1936 40.00 4.79 
7, 60.00 34.79" " 

13, 60.00 33.79" " 
17, 35.00 32.79" " 
24, 25.00 11.79"" • 24, 18.06 11.79" • 29, 25.00 22.29" 

!'eb. 4, 50.00 2.13" 
25.00 2.13" " " 

5, 65.00 11.13" " • a, 45.00 16.53" 
10, • 89.00 16.53" • 71.20 16.53"" 45.00 16.53" • • 

• 11, • 67.00 16.53 
• 13, • 85.00 12.53 

J'Uly 1, 175.00 14.50" • 10, • 375.00 19.50. 
TOtal $1,630.26 
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Between December 9 and 30, 1935, deposits aggregating $410 were made; 
e.nd checks were cashed aggregating $409.09. The total or the dishonored 
checks tor this period was $275. During January, 1936, deposits 
aggregating $495 were made; and checks were cashed which, added to a 
small service charge, aggregated $443.50. The total of the dishonored 
checks tor January was $263.06. During February deposits aggregating 
$334 were made; and checks were casb.ed which,. added to a small service 
charge, aggregated $331.91. · The total or the dishonored checks for 
February was $542.20. The account was inactive tor the months of 
March, April end May. One deposit of $80 was made in June, and two 
checks, aggregating $74.88, were cashed in that month. On J'Uly l, 
following dishonor of the check tor $175, a deposit of $180 was ma.de. 
A check tor $175 (whether the dishonored check or not does not appear) 
was cashed on the. following day. On J'Ul::, 10, following dishonor of 
the check tor $375, a deposit or $520 was made. On the same day a check 
tor $151.50 was cashed. Through the cashing of a check for $522.03 on 
J'Uly 16, the account became onrdraWD in the amount of $135.03. The 
bank did not at eny time assent to overdrafts. (Exs. 10,ll)(Specificatio:a l) 
The finding or guilty of this specification does not coTer the checks of 
February 4 for $50, ot February 5 for $65, and of February 11 for $67, 
which checks are apparently covered by the finding of guilty under 
Specification 5. 

From about February l to November 18, 1936, while accused was on 
dut7 at Fort.Devens, he negotiated twelve of his checks with the local 
Post Exche.nge Officer, which were dishonored, on account of insufficient 
funds, by the banks on which they were drawn. In each case the check, 
after return from the drawee bank, was made good by accused. The checks, 
with protest fees, were as follows: 

Date of notice of dishonor Amount including protest fees 
Feb. 8, 1936 $52.30 
• 10, 67.30" 
It 15, 69.30" 

May 18, 56.56" 
25, 54.56" " 
27, 58.12" " 

July 18, 4.80" 
Oct. 20, It 59.43

• 23, It 28.56 
Nov. 13, 81.56" • 14, 64.56" 

! 16, • 5.00 
TOtal $602.05 (R. 61-91,218; 

Exs. 43, D). -s-
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At the time or the negotiation of the seven checks last listed, 
accused was in coimnand or the post of Fort Devens or was Post Executive 
Officer (Ex. G). The checks listed as dishonored on Februe.ry a, 10 
and 15 appear to have been among those paY111Bnt or which was refused by 
the iliggs National Bank. The checks listed as dishonored on 'May 18, 
25 and 27, October 23 and November 13 and 14 were apparently drawn on 
the Clinton Trust Company, a banking concern or South Lancaster, 
.Massachusetts. On May 13 accused had a balance or $92.23 in a checking 
account with this concern. The account had been opened in January, 1936, 
and thereafter, through 1936, was overdrawn every month, the overdrafts 
in_April reaching $650.45. In response to questions as to whether ac­
cused had made provision for the checks dishonored because of insufficient 
funds, the president of the bank testified that accused "did make pro­
vision for credit. At times we had blank notes which we could have used", 
that payment of the checks was, however, refused for the protection of 
the bank until such time as accused •could come in and execute the 
necessary documents•, and that arrangements had been made with accused 
to •1end him money as and when and in amounts as we saw fit to properly 
take care of his needs". He also testified that the overdrafts allowed 
did not impair the bank's faith and confidence· in accused•. On November_ 
25, 1936, accused was indebted to the bank in the amount of $2893.60. 
(Ex. 42) At the time the testimony of the president of the bank was 
given, the indebtedness had increased to about $8600 (R. 192,265). 
(Specification 5) 

On November 25, 1936, accused opened a checking account with the 
National Bank, Fort Sam B:>uston, Texas, with an initial deposit of 
$643.41, the proceeds of a loan from the bank arranged that date (Ex. 14) • 

. On January 23, 1937, the account showed a balance of $64.33 (Ex. 12). 
Accused made and negotiated checks which were thereafter received by 
the bank in regular course of business but dishonored because of in­
sutficient funds to pay them, as follows: 

Date of dishonor .Amount of check Balance 
Jan. 25, 1937 $ 100.00 $ 64.33 
• 26, 75.00 18.58" 
ft tt30, 15.00 3.33 

Feb. l, • 25.00 3.08 
• 3, • 60.00 2.83 
• 9, '! 25.00 2.58 
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Date of dishonor Amount of check Ba.lance 
:tuarch 15, 1937 $ 78.00 $ 1.20 

16, ff 78.84 .95" 
ff ff ff 65.75 .95 

19, • 96.20 .45" 
20, 126.00 .20" " 
20, • 150.00 .20" • 20, • 13.00 .20 
22, 50.00 .55 (overdraft)" " 

April l, 25.00 1.30 ff" 
127.81 1.30 ff" " " 

7, 20.00 10.61" " 
10, 53.18 10.36" " 
15, 25.00 10.11" " 

ff 29, 106.44 3 ..43" 
ffMay 3, 150.00 3.18 

Total $1,465.22 (EX. 16). 

On January 6 the account was overdratrn. $170.08. Thereafter, during 
January, deposits aggregating $487.64 were made. Checks were cashed 
aggregating $Ze6-.73, service charges of $1.50 on account of dishonored 
checks were made,-and the account was debited $46.00 to cover indebted­
ness to the bank. The total debits for the month, including the over­
draft, amounted to $484.31. The dishonored checks aggregated $190. No 
deposits were made during February. The checks dishonored during this 
month totaled $110. During March, deposits aggregating $169 were made. 
Checks totaling $77.63 were cashed; debits or $92 to cover indebtedness 
to the bank were made; and charges of $2.50 on account of dishonored 
checks were entered, - total debits, $172.10. The dishonored checks 
aggregated $657.79. During April, deposits of $446.14 were made. 
Checks totaling $393.66 were cashed; a debit or $46 to cover indebtedness 
to the bank was made; and the account was charged $1.50 for the handling 
ot dishonored checks, - total debits $441.16. The dishonored checks 
aggregated $3~7.43. During May, a single deposit of $5 was made. The 
dishonored check presented this month was for $150. The cashier of the 
bank testified that payment or overdrawn checks "was the bank's dis­
cretion" (Ex•. 12) • A vice president testified that the account had 
been "M>st unsatisfactory. Colonel Moore drew numerous checks on this 
bank where he did not have surficient f'Unds in the bank to enable the 
bank to pay them. In addition, his account was overdrawn on a nwn.ber 
of occasiona. His account necessitated much additional work on the 
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part of the officials and employees of this bank•. (Ex. 15)(Speciti­
cation 2) 

During the period covered by Specifications 1, 2 end 5, accused 
was hehvily indebted to various banks, loan concerns and private 
parties (Exs. 10,14,17,18,19,21,22,24,26,28,30,31,32,33,35,36,37,39,40, 
41,44). His pay plus subsistence allowances and less deductions for 
life insurance premiums from December, 1935, to }!arch 2, 1937, averaged 
$387.75 per month; thereafter, $400.26. He received rental allowances 
:from November 24, 1936, to January 31, 1937, only. (Exe. 4-9) He was 
divorced on November 6, 1933 (Ex. l); and was remarried on December 4, 
1933 (Ex. 2). He had tour children by the first :marriage, the three 
youngest or whom were dependent minors during the time in question. 
He also had one child by the second marriage, born in 1936 (:Ex. 44, Q. 18). 
In the course or en investigation by an inspector on April 23, 1937, 
accused stated that he had contributed about $150 per month for the 
support or his children by his divorced wife (:Ex. 44, Q. 143). 

Accused testified that soon after his divorce his first wife became 
ill (R. 166) and remained so until her death in October, 1937 (R. 172,213). 
In the interim he con.tributed about $300 per month to the expenses or 
her illness and to the support or herself and children (R. 176-178,301). 
He expended about $180 to $190 per month for the maintenance of himself 
and second wife (R. 178,179), who lived apart from him most of the time 
(R. 170-172). He realized a small but irregular income from the sale of 
writings (R. 164). He made and issued checks without sufficient tunda 
in bank to pay them because he became confused as to some postdated 
checks he had given finance companies and thus became confused as to 
his balances, or me.de the checks in anticipation or deposits which 
he was unable to make in time to meet the checks on presentation (R. 182, 
193,204,290-294). On one occasion, in the spring of 1936, arrangements 
were ma.de with his first wife's mother to·advance him about $750, but 
the loan was not made (R. 194,195). On other occasions accused wrote 
to his father requesting him to advance tunds (R. 294). He believed 
in each case that the "check would be covered" (R. 292). All the 
checks were promptly redeemed (R. 250,251,290). He had an understanding 
with the Clinton TrUst Company that the latter concern would use notes 
which accused had signed in blank and deposited with the concern 
!'against any overdrafts I had in the bank to take care of emergency 
expenses". Overdrafts were in fact allowed when such notes were in the 

-11-



(42) 

hands or the bank. The notes were constantly on band •except when I 
would go over an~ make them another one" (R. 201). The dishonor or 
checks by this concern may have been caused by the fact that the checks 
passed through other banks - "that is a technicality I didn't get" 
(R. 202). In response to a question as to his loans and accounts, 
accused testified: 

•1 would have to make new loans or renew the old ones to 
meet the new obligations, and I kept some sort or a 
memorandum or checks in the back or my check book, but 
finally I was borrowing trom one outfit to pa7 another, 
e.nd I would take the cards and put them in a drawer or my 
desk, and the thing got into a hopeless scramble.• (R. 182) 

Thus the evidence shows that from December 9, 1935, to May 3, 1937, 
a period approximating seventeen months, accused me.de and negotiated 
53 checks for amounts aggregating about $3600, which, when presented 
for payment, were returned unpaid by the drawee banks because or in­
sufficient tunds. From the tact ot dishonor and the testimony or the 
bank officials, it plainly appears that accused had not ma.de provision 
for the necessary funds or credit to.pay the checks, as round by the 
court. Two of the three drawee banks at times allowed accused to overdraw 
his accounts, sometimes in considerable amounts, and accused contends 
that in the case of the Clinton Trust Company (Specification 5) he be­
lieved that he had ma.de arrangements tor credit necessary to cover the 
checks drawn on that cotleern. But the overdrafts and arrangement with 
the Clinton.TrUat Company, though conceivably arousing in accused a hope 
that the checks would be paid upon presentation, did not justify such 

, hope, for the checks were in fact dishonored tor lack or funds or credit 
to cover them. In view of the generally depleted state or the accounts, 
the multiplicity and large amounts of the dishonored checks, - during 
son. months approximating and even exceeding the deposits - .and the 
admitted contusion of accused as to his credits in the .banks, the Board 
or Review cannot escape the conclusion that the making and negotiating 
or the checks were grossly careless, were the result or inditterence 
or were deliberately designed to gain time and.temporary.relier from 
creditors. In either eTent, the acts or accused were wrongful and 
unlaw!Ul, as.alleged. 
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Intent b7 accused tinally to defraud through the use ot the 
checks was not alleged or proved. Neverthelesa, it was proved that 
the oheoks were wrongtully and unlaw1'Ull7 made and negotiated, and it 
muat be interred that the repeated wrongdoing created or tended to 
create untavorable im:preaaiona upon the persona to whom the checka 
were given and upon the bank:a on which the checks were drawn. Under 
all the ciroum.atancea, the court was justified 1n finding, under 
Speo1ticat1on1 l, 2 and 15, that the action, ot accused were to the 
d.11ored1 t ot th• m111ta17 11rvic1, w1 thin the JManing of the 96th 
.Article ot l'ar. Similar oonduct by- an otticer has been held to be d1a­
or1d.itabl1 and. Tiolativ1 ot that article. CM 202027, McElroz. Likewise, 
the repeated. negotiati~n ot worthless checks b7 accused with the Poat 
E:xohange must, under all the circum.atanc11 1 be de.emed to have been 
d.1rtotl1 prejudicial to good order and m111ta17 discipline, aa tound 
under Sp101t1oation 15. 

It 11 the opinion ot the Board ot Review that the special pleas 
1nt1r1d. by the defense to the apeciticationa above discussed were 
p:roperl7 0T1rrul.ed. b7 the court. 

15, Aa to Specifications 3 and 4, alleging false pretenses by 
accused to obtain a loan and his failure to perform. an agreement to 
deposit his pa7 check to meet the loan, the evidence shows that: 

On NoTember 23, 1936, accused, then on duty at FOrt Devens, signed 
and forwarded to the National Bank of Fort Sam Houston, san Antonio, 
Texas, an application tor a loan ot $652.04, plus interest (total $690), 
&1 1'0llow11 

"MONTELY ImT.ALIMENT LOAN 

"In cona1derat1on ot the National Bank of Fort Sam 
Bouaton, San .Antonio, Texas, making me a loan in the amount 
ot t6152.o,, parable 1n monthly 1natallments·or $46 (incl. 
int1r11t), l oert1!7 that I will have m::, pay check sent to 
the bank each month tor depoait until said loan, or any re­
nen.l or extenaion thereof, 1a l)aid in tull, beginning 
Ju, 1937. 

: M 'Ml:lore 
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INCOMK: 
Mo~thly Salary (including allowance•)- - - -~o 
Outside Monthly. Income - - - - - - - - - - - • 

Total Monthly Income- - - 70 
INDEBTEDNmS: 

'l'o ban.lea - - - - - - - - - - - - - - - .. - -~ 
To Finance Corporations or Associations-~ -..i..:::.. 
Approximate Current Indebtedneaa (other 

than abOTe)• - • - -~ 
Total Indebtedness- - - - - -~ 

Ia this money being borrowed tor the purpose 
or paying any or the indebtedness listed above, 
if so state approximate amount- - - - - - - - - $350 above plus 

tuition at 
aon•s school. 

In order to obtain a loan from the National. Bank of 
Fort Sam Houston and as part of the contract for the loan, 
I certify that the above financial statement is true and 
correct. The financial statement hereon will be kept in 
the confidential tile or this bank. 

_.....;;J'_M;...;;M_oo__re______." (Ex. 15) 

The words "beginning J'an. 1937" at the end of the first paragraph, 
that is, at the end of the certificate or agreement with respect to 
the deposit of pay checks, were added by accused (Ex. 44, ~. 592). 
At the seme time that he forwarded the application, he signed and 
forwarded a series of fifteen or his promissory notes for $46 each, 
payable on the second day of consecutiTe months beginning with January, 
1937. Relying on the statements e.nd agreement embodied in the appli­
cation, the bank made the loan, and credited to h12 in a checking 
account the sum of $643.41. It was the custom of the bank to accomplish 
payment of notes of this character by debiting the account or the maker, 
and for this reason the agreement to deposit pay checks was required. 
(Ex. 15) 

At the ti.me the application was submitted, accused was indebted 
to various banks in the amount of $4577.35 (:icxs. ll,21-A,24,30,31,42), 
to loan concerns in the amount or $1602.96, and to others in the amount 
of $1060.23 (Exs. 17,18,20 1 21,22,27,28,32 135), a total of $72-'0.54. 
On September 12 1 1936 1 he had submitted to the Serrice Finance 
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Corporation, a loan concern, a certified application for a loan 
which included what purported to be a list of "all" his debts totaling 
$385 (R. 238-242; Ex. 35). On April 19, 1937, he submitted to the 
Citizens Loan Association an application tor a loan which listed 
debts aggregating $680 only (R. 246; Ex. 40). On both dates accused 
was indebted greatly in excess ot the 8lll0unts listed (EXs. 11,17,18, 
20,21,21-A,22,24,27,28,32,35). Accused did not at any time J1S.intain 
sufficient balance in his account w1 th the National Bank or Fort Sam 
Houston to meet the notes to that concern as they became due. In the 
meantime his note due on J'e.nuary 2 was charged to hie account on 
J'anuary 'l; the note due on J'ebruary 2 on March 5; the note due on 
March 2 on March 5; and the note due on April 2 on April 3. The note 
due in May and the remaining notes were paid on J'uly" 9 by the Clinton 
TrUat Company.. (Exe. 13,14) On April 3 a deposit was made in the 
account which corresponded to accused's pay check tor the preceding 
month, but at no other time was a deposit made which corresponded in 
amount to his pay preTiously drawn (Exa. 6-9,12). Jl'rom J'anuary l 
until the notes were paid on J'uly 9, the deposits in the account totaled 
$1107.78 (Ex. 12). Pay checks re9eived by accused during this period 
totaled about $2952.48 (Exs. 6-9). On J'uly 10, 1937, in the course ot 
an investigation by an inspector, accused stated that the entry on his 
application of the sum ot $350 as his approximate current indebtedness 
"was intended as a statement of my bank loans to different banks" 
(Ex••44, QR. 582,589,590). With respect to deposit of his pay checks 
he stated to the inspector: 

"I had my pay check sent to them for several months. It 
was to begin with the December check a.nd I ma.de a note on 
the thing to that effect. I think it was December or the 
January check that it started and I did han my check sent 
in until I was so pressed that I could not*•*·" (Ex. 44, Q. 592) 

Accused testified that at about the time he made·the application 
for the loan from the National Bank of Fort Sam Houston, he made severe.l 
similar applications, including those to the Service Finance ~rporation 
and the Citizens Loan Association noted above, "under a good deal of 
stress and in a great hurry", and sent them away "practically without 
reading themw (R. 241-243,246,249). When the application was made to 
the National Bank of Fort Sam Houston, he "intentionally retrained 
trom making a statement• of his indebtedna111• but set torth only certain 
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"bills*** that I wanted to meet with the loan" (R. 197). He •put 
dashes in the places" that he "didn't care to fill in", and believed 
that the dashes indicated that.he was not submitting a complete 
financial stateIOOnt e.nd that if the bank was unwilling to make the 
loan without a complete statezoont, it might govern itself accordingly 
(R. 198,236,244,249). At the time he told the inspector that the 
entry related to "bank loans", he had not recently seen the application 
and as a result was in error (R. 200). He understood the agreement 
with respect to his pay checks to mean only that money must be available 
in the bank each month to meet the note then due (R. 198). 

That the National Bank of Fort Sam Houston interpreted the 
application by accused as a representation or pretense on his part 
that his entire indebtedness totaled only $350, as listed on the 
application, and that in reliance on this representation it made the 
loan, does not admit or doubt. It is equally clear that accused conceded 
that he purposely withheld complete information as to his indebtedness, 
and if the application as made and submitted was in tact false in this 
respect, its falsity must be deemed to have been intentional. The intent 
and legal effect or the application as made and submitted by accused is 
to be determined. primarily from the application itself. The only 
reasonable interpretation or the written application to be gleaned from 
scrutiny thereof is that the dash ne.rks, under whatever heading they 
were placed, were designed to e.nd did plainly indicate that under that 
heading the maker had no material information to impart. The definite 
statement or approximate current indebtedness other than to banks and 
loan concerns as ineluded in the application, could mean nothing to 
the ordinarily prudent person other than that it was what it purported 
to be - a complete approximation of such current indebtedness. Nor 
were the circumstances coincident with the making and submission ot 
the application indicative of any meaning other than that to be normally' 
ascribed to its contents. Accused, as an intelligent orticer, must 
have known that the amount of his obligations to others would have 
controlling effect upon the extension of credit by the bank in question. 
He must have known that a complete statement or his indebtedness would 
lessen his chances of securing the loan. He must haTe known that his 
statement, made as an officer of the A::l.'my, would be taken at; 1ts tace 
yalue, and would not be meticulously searched tor ertdence or tricker:,. 
It would, in the light of all the circumstances or the case, tax 
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credulity to assume tna.t accused in submitting this application 
believed that the paper as a whole would be read as meaning anything 
other than that his total indebtedness did not substantial.17 exceed 
$350. 

Accused testitied that in withholding intormation a.a to his debts 
owing to banks and loan concerns, he used the daah marks to indicate 
that he did not wish to disclose such debt•, and that he intended to 
and did list only such current debts as were to be taken up b7 the loan. 
This testimony' was not consistent either with the tace ot the appli­
cation or with his statement to the inspector that he intended only' to 
disclose his debts to banks, and 1a he.rdl7 worthy ot belier. But, 
accepting tor the moment as true his testimony' in this regard, it but 
leads to the conclusion that, at best, accused sought by this means to 
&Toid a plain statement or the true tacts and belieTed that the dash 
marks and the entry or the figures $350 would operate a.a devices to 
inject selt-serTing uncertainty into the application. In such a case 
the deTices could have been but indicatiTe or his purpose to conceal 
and deceiTe. The proof or other applications tor loans in which full. 
stateimnts or indebtedness were withheld, made by accused shortly before 
and arter that involved in the charges, was competent as eTidencing his 
fraudulent intent and guilty knowledge in the instant case. Far. 112 .!?., 
M. C. M. · 

In the opinion of the Board or Review, the evidence proves beyond 
reasonable doubt that the application was talse and was known and 
intended by accused to be talse, as tound by the court under Speciticat~... ,. · 
3. The offense charged by this specitication amounted to obtaining 
property under false pretenses. 

With respect to Specification 4, the evidence shows that in 
entering into the agreement to deposit his pay checks with the bank 
accused knew that the purpose thereof was to insure prompt payment of 
his notes. He failed almost completely to carry out his specific 
agreement and tailed in every instance to pay his notes when due. 
When he made the agreement he was :fully aware of the many financial 
demands that would be made upon him during its life. There is nothing 
in the evidence to indicate that any possible excuse tor his tailure 
and neglect to deposit his pay checks was not foreseeable when he made 
the agreemen't. Under these circumate.nces, e.nd in the light ot the 
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plain context ot the agreement which accused himself amended to fix 
ita effective date, there can be no substantial doubt that with tul.l 
knowledge ot his obligations, accused designed]Jr retrained from 
complying therewith in order that he might avoid prompt payment 
of his notes to this bank. In the opinion of the Board of Review, 
such eyasive conduct fell so far below the standards of honesty to 
be expected of an otficer of the Army that the court was amply 
justified in finding under Specification 4 that the acts of accused 
as charged were dishonorable and without due cause. 

6. With respect to Specifications 6 and 7, alleging talse 
official certificates on pay vouchers as to dependent lawful wife, 
the evidence shows that accused submitted tour pay vouchers for the 
mont~ ot November_and December, 1935 (Exs. 3,4). On a voucher for 
November 1 to 10, he drew subsistence and rental allowances for 
dependents. On the voucher tor November 11 to 30, he did ·not draw 
allowances (EX. 3). On vouchers for December he drew subsistence 
allowances for dependents (Ex. 4). On each of these tour vouchers 
there were listed as dependents "Mrs. ~ry H. Moore", as lawfUl wife, 
and two children of accused, residing in Detroit, Michigan (EXs. 3,4) 
(Specification 6). :ror the period November 14, 1936, to March 31, 
1937, accused submitted five vouchers (Exs. 5-9), on which he drew 
subsistence allowances. On the first three of these vouchers (Ex•. 5-7) 
he also drew rental allowances from November 24, 1936, to 1anuary 31, 
1937. On each of the five vouchers there was listed as his dependent 
lawtul wife, "Mrs. M. Moore•. The first or the Touchers showed her 
address as "Boston, Mass.•; the second "Har,-ard, Mass.•; the third 
"Boston, Masa.•; the fourth "J'ort Devens, Mass."; and the fifth 
"Boston, ?&ea.!. On two of the vouchers, the first and the fourth, 
the name and addresa were written in longhand, apparently in the hand­
writing of accused (Exs. 5-9)(Specitication 7). Accused had, during 
1935, 1936 and 1937, three dependent minor children. He al•o had a 
wife, "Gladys M. Moore• (Ex. 44, ~. '°9), whom he married December ,, 
1933 (Ex. 2). "Mrs. Mary H. Moore" or "Mrs. M. Moore• was not his 
lawtul wite at the time the Touchers were submi,tted but was the fo?mer 
wife from whom he was diTorced in November, 1933. This lady and her 
children by accused listed aa dependents resided in Detroit, Michigan. 
The former wife was not in the Ticinity or Boston during the :period 
COTered by the vouchere. (R. 174,304; Ex. 44, Q~. 222-245) 
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Accused testified that prior to his divorce he discussed with 
his first wite his remarriage to enother woman, but that shortl7 
attar his remarriage the first wite became ill and, tearing that news 
or his remarriage would aggravate her 1llne$s, he determined to conceal 
the remarriage. He lived apart trom hia second wire most ot the 
time thereafter, until the death or the first wite in October, 1937. 
(R. 161-172) He did not g1ve much attention to his pay vouchers which 
were made out in his ottice (R. 203} , but after his wite ceme to 
Boston in J'uly', 1936 (R. 171) he decided not to make any change in the 
designation thereon or his lawful wite tor the reason that he did not 
wish the tact ot his remarriage to become known (R. 203). The tomer 
wite was in tact dependent on him, and he had other dependents on whose 
account he was legally entitled to allowances, so he concluded there 
would be nothing wrong in keeping the divorced wite'e name on his 
vouchers (R. 203,20,). Accused placed the name ot the divorced wite 
on the voucher for November 14:-30, 1936, atter he had received a letter 
trom the tinance otticer to whom the voucher had been previousl7 sub­
mitted, requesting accused to enter on it the names and addreaa ot hh 
dependents (R. 261-265; lb:. B) • 

.Allot the allegation• or these specifications were proved and 
were ad.mitted b7 accused. Accused explained the falsi t7 or his 
certificates involved therein by asserting that he wished thereb7 to 
conceal his remarriage trom hie former wite, and that he deemed the 
inaccuracies ot his vouchers imnaterial. It is clear that had accused 
in all cases certified hi• true dependent•, the paymeDt or all 
allowances received would have been proper. :rrom this standpoint the 
Govermnent did not ,utter injur,.. The talee ·certificates theretore 
were not fraudulent in the aenae that they were deeigned to obtain 
mone;y to which accused was not lawfully entitled. The certificates 
did, howenr, amount to deliberate otticial misrepresentations or 
:material tacts, made with intent to deceiye. .Aa such, the BOard of 
Review believes them to have been violaiiTe ot the 96th Jriicl~ ~~ 
war, as round b;y the court. 

,. The evidence relaiing to Speoitication• 8 alld 9, alleging 
talae ottic1al statements as to inde~tedneaa, 1• •• tollowaa 

Colonel '11ll1am. E. B.m.i, I.G.D., Corps Area Inspector of th• 
iirat Co%l)a Area, conducted, tl'O:m .lpl'il ? to 1'll7 10, l9S'7, an 

-19-



(50) \ 

otticial. investigation of the con.duct ot accused, wnich included 
interrogation or accused, under oath, concerning his tinancial attaira. 
On April 7 accused stated to the inspector that he would at a later 
date submit, among other thing•, an itemized statement ot his 
indJbtedneaa. (Ex. 44, Q.Q.. 66,87) The inquiry was resumed on ~ril 23, 
at which time accused stated that, •1n round numbers• his total out­
standing obligations amounted to $3855, and that •I can put that in 
exact dollars and cent• it 7ouwish" (Ex. 44, qQ•• l00-105)(Specitication 8)., 
He was told to present on Lcray la detailed statement ot his indebtedness 
(Ex. 44, ~. 105,260). Tho 111.quiry having been resumed on Mey l, accused 
presented to the inspector and. signed a written statement "made••• 
trom my retained records" l11ting debts due totaling $41'1.85 (Ex. '4 1 · 

~. 285,286,Ex. C), and stahcJ that this figure included all amounts due 
and payable by him, that the statement was •the complete list to date•, 
that it was correct in detail as regards dollars and cents, and tbat 
he had no other outstanding bills except current ones at Fort Devens 
end a Harvard Club bill ot t5.50 (Ex. 44, Q,Q.. 288-296)(Specification 9). 

On April 23 and May 1, 1937, accused was indebted to various banks, 
loan concerns and other pe:-sons in am:>unts aggregating not less than 
$7882.26 (R. 288,289; Ex,. ll,14,17,18,20,21-A,22,24,27,28,30,31,32,35,37 139, 
40,42). '!'he following lists debts owing on these dates, the e.mounts 
stated by accused in 'W;'iting on May 1 to be owing, and the ditterences: 

Statement Excess or debts 
Creditor Amt.owing or accused over emts.stated 

Riggs National Bank 
Natl. Bank :rt. Sam 1:buston 

$ 100.00 
506.00 • 715.00 

456.00 • 25.00 
50.00 

Industrial Credit Corp. 
Industrial Bankers 

161.00 
179.07 

158.24 
161.16 

2.76 
17.91 

Fed. Services.Finance Corp. 118.50 66.00 52.50 
Citizens Natl. Bank 50.00 not listed 50.00 
Household Loans, Inc. 196.67 l.68.37 28.30 
Omaha Natl. Bank 300.00 not listed 300.00 
Dr. Hershey 
Fred's Grosse Pointe Market 

145.00 
aoo.oo 

n n 

680.00 
145.00 
120.00 

Morris Plan Be.uk 540~00 287.20 252.80 
Army Natl. Bank 
Public Service Finance Corp. 
Service Finanae Corp. 

350.00 
372.42 
495.00 

250.00 
144.59 
270.00 

100.00 
227.S3 
225.bO 
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Statement Excess of debts 
Creditor .Amt.owing or accused over am.ts.stated 

Hofheimer co. $ 125.00 $ 175.00 $ (50.00 plua)
Sn. J'. Kennedy 250.00 250.00 none 
Citizens Loan Assn. 300.00 100.29 199.71 
Clinton Trust Co. 2893.60 900.00 1993.60 

· Totals $7882.26 Jil4l.85 $3740.41. 

On May l, questioned by the inspector as to the Clinton TrUst company 
item included in his written statement, accused stated that the total 
owing to the concern, including interei,t, was in tact $1850 (Ex. 44, 
Q~. 365-375). The inquiry we.a renewed by the inspector on J\lne 28, at 
which time accused asked tor a delay until July 10 within which to 
present a complete statement of his financial status (:Ex. 44, Q~. 510-516J. 
On July 10, confronted by statements or creditors showing amounts owing 

• in excess of that stated by accused on 1Jay 1, accuse.d admitted errors 
in his previous written statement and explained certain of the diacrepaD­
cies as due to his faulty bookkeeping and misunderstandings (Ex. 44, 
Q~. 521-550,Ex. EH). He stated that the Clinton Trust Company had 
arranged to take over his debts, advancing the necessary funds (Ex. 44, 
~. 517,558,559), but that he knew only indefinitely the amount he then 
owed this coDJ:ern (Ex. -l-4, ~. 560-562). 

Accused testified that about ltly, 1937, through the intervention 
or his friends, the Clinton Truat Company was induced to take over his 
n.rious debts, merging hie obligations into a single loan (R. 187-190). 
Working with this bank e.nd the inspector, he attempted to prepare from. 
his records and otherwise accurate lists of his debts. No item of 
indebtedness or infoi,nation as to the amount thereof was intentionally 
withheld from the inspector. (R. 190,191,204,205,280,284,302) At the 
time he made his statements to the inspector he believed them to be 
tl"lle (R. 287,288) • .A.sked to explain the discrepancies, he testified: 

"Well, m:r records were in pretty bad shape. I didn't have 
&D1' - I had these carda that came from. the loan companies, 
and the loans had been renewed, end ever:, time thq nre 
renewed they would send me a card, end I got -- when I 
atarted to make up my records I would take these oard• out 
ot the dre.wera, and sometimes I didn't ban the latest card.a 
-- I took what I had.• (R. 204,205) 

At the Ume ot trial he did not know accurately how much ho owed on 
.April 23 or on May l (R. 28'7-289). Up to about :RoTember, 193'7, he 
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signed notes to the Clinton Trust Company aggregating $8600 (R. 192,265). 

The official sworn statements of accused on April 23 and liay l aa 
to the amount of hie total indebtedness, shown by the evidence to baTe 
been talse, were alleged to have been made by accused as true when he 
did not know them to be true (Specifications a, 9). The evidence 
shows that they were made after extended deliberation and under circum­
stances demanding accuracy. There can be no doubt that accused intended 
them to be accepted as accurate within very narrow limits. The 
information was especially within the knowledge of accused, and was not 
or such complexity as to make material errors probable. But at the 
trial he asserted contusion and uncertainty in the premises, It he 
did not in fact know the approximate amount of his indebtedness, it 
we.a his manifest duty so to advise the inspector, Instead ot so doing, 
he made the definitive statements, Accused contend• that the statements, 
though false, were honestly made, but, in view of the circUII1Stanoes 
recited, the Board of Review is convinced not only that the statements 
were made as true when accused did not know them to be true, but that 
they were made with a deliberate pu111ose ot concealment or with culpable 
inditterence to the truth. The court heard accused testify at great 
length and heard his protestations of candor and honesty with respect 
to the statements to the inspector, and. thus afforded a favorable 
opportunity to judge his veracity, rejected the protestations as not 
worthy of belief, This action by the court is of substantial, if not 
determinative, value in consideration of the weight of the evidence. 
lhether accused made the false statements with deceittul design or in 
conscious carelessness of the truth, the evidence leaves no substantial 
doubt that he intended to deceive the inspector, as found under Speci• 
ficat1ons 8 and 9, Each of these specifications involves a talse 
official. statement knowingly me.de, cognizable under the 95th as well 
as the 96th Article or War, violation or which latter article is here 
charged; and involvea as well, in substance, the offense of false 
swearing (par. 152 ~. M,O,M.). 

a. The evidence relating to Specifications 10, 11 and 12, alleging 
false official statements as to loans and postdated checks, is substantially 
as tollows: 

In the course of the investigation by the inspector on May- l, 
in response to questions aa to the progress made by accused in reducing 
his indebtedness, accused stated that the only loans negotiated by him 
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since November, 1935, were "Industrial Bankers, teominister, $250, 
and Industrial Credit, Lowell, $250, Morris Bank, Boston, $5-4.0, and 
the Clinton Trust Compaey, $1850" (Ex. 44, QQ.. 297-302)(Specit1cation 
10). He also stated that he did not have any outstanding checks 
postdated or otherwise payable to any loan companies to which he was 
inlebted (Ex. 44, ~. 338){Specification 12). 

Cn 1uly 10, the inquiry was again resumed. In response to 
questions by the inspector as to what loans accustd had "negotiated 
since this investigation began•, accus~d answered "None• (Ex:. 44, ~. 667) 
(Specification 11). 

Subsequent to November, 1935, and prior to May 1, 1937, on which 
latter date accused stated to the inspector that the only loans he bad 
secured since November, 1935, were the tour he described, accused 
negotiated loans, other than the four described, as follows: 

Date Creditor Amount-
November 25, 1936 Natl. Bank FOrt Sem H)uston t 690.00 (Ex. 15) 
1anu.ary 9, 1937 w. H. Hofheimer Co. 200.00 (Ex. 3'1) 
February 10, 1937 vzm. 1. Kennedy 350.00 (Ex. 39) 
March 13, 1937 Public Finance Service, Inc. 300.00 (Ex. 32) 

II II II16, 100.00 (Ex. 32)" " " • 13, Service Finance Corp. 545.00 (E:c. 35)" 
.April 19, 1937 Citizens Loan Corp. 300.00 (Ex. -4.0) • 

The loans of November 25, 1936, 1anuary 9, 1937, and February 10, 1937, 
were original ones, that is, in so tar as appears, accused owed nothiDg 
to the concerns making the loo.ns at the times they were made. The loan 
of March 16, 1937, was an original loan in the sense that it did not 
absorb any old obligation and resulted in a cash advance in,the amount 
of the loan less interest, but accused was indebted otherwise to this 
lender. The loans or March 13 and April 19 were made in part to absorb 
obligations previously existing, but in each case tunds in substantial 
8I!l0unts, aggregating about $693.25, in addition to the amounts already 
owing, were advanced to and received by accused. (Exs. 32,35,37,39,40). 
On the loan or April 19, ma.de after the investigation by the inspector 
had commenced, accused realized $197 .40 1n cash (Ex. 40). On May 1, 
the date or the statement by accused that he had no outstanding post­
dated checks payable to the loan companies, there were 1n the .hands ot 
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loan companies his postdated checks as follows: 

Loan company Date i5iven .Amt. each check ~· 
w. H. Hofheimer Co. 1e.n. 9, 1937 5 $ 25.00 (EX. 37) 
Citizens Loan Assn. ,A.pr1119, 1937 16 23.50 (EX. 40) 
Public Fin. Service, Inc. ?larch 13,16, 1937 "several" 34.00 (EX. 32) 
lmn. 1. Kennedy Feb. 10, 1937 5 50.00 (EX. 39) 
Service Fine.nee Corp. March 13, 1937 ll 45.00 (EX. 35). 

Accused testified that when he stated to the inspector on Mey l 
the.t the only loans negotiated by him since November, 1935, were the tour 
de11cri bed, he was speaking ot "new"' obligations only. He omitted two 
original loans through forgetrul.ness, and did not mention the others 
because they were in part "renewal" transactions. (R. 205,206,222-224) 
The loan of April 19, 1937, was a :renewal transaction of this kind 
(R. 206,207). When he stated to the inspector that he had no outstanding 
postdated checks, he meant that he had given none in payment or "bills" 
(R. 209), and did not think the inspector was inquiring as to the post­
dated checks given the loan concerns, his indebtedness to which he had 
already revealed (R. 208). 

Specifications 10, 11 e.nd 12, based on the sworn official statements 
as to loans me.de by accused after November, 1935 1 and after the commence­
ment of the investigation, and as to his postdated checks, allege that 
these sta.tem:ints were made by accused knowing them to be untrue or w1 th 
disregard of knowledge of the tacts. Each therefore alleges what 
amounts to deliberate falsity. :ralsity is clearly established and was 
admitted by accused except the.the contended that he failed to mention 
some of the loans because they had in part covered renewals ot previous 
indebtednesses, and except that he only intended to say, with respect 
to the postdated checks, that he had not paid bills with such checks. 
To say that a borrowing of money did not involve a loan because the 
new obligation embraced an old indebtedness as well as the money newly 
borrowed, would be to ignore or distort the plain meaning of the 
language used. There is no support in the evidence for accused's 
suggestion that his statement to the inspector regarding his postdated 
checks was made inadvertently or with a misconception of its meaning. 
All of the statements by accused were positive and unequivocal, and the 
only reasonable conclusion to be drawn from the evidence is that they 
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were intended to conceal the truth by misstatements or by evasions. 
Again, in either case, the court was amply justified in rejecting 
as untrue accused's protestations of honesty and in finding that he 
intended to deceive the inspector, as charged in each of these speci­
fications. These specifications, as Specifications 8 and 9, charge 
false official statements and false swearing. 

9. The accused is 47 years of age. The A:t:m.y Register shows his 
serrice as follows: 

-"Maj. of Inf. N.A. 7 June 18; accepted 8 J'une 18; hon. 
dis. 27 Aug. l9.--2lt. ot Inf. 30 Nov. 12; accepted 3 
Mar. 13; 1 lt. 1 July- 16; capt. 15 May 17; maj. l J\lly 
20; lt. col. 1 Aug. 35.• 

10. The court was legaily constituted. No errors injuriously 
affecting the substantial rights or accused were colllll1tted during the 
trial. In the opinion of the Board or Review, the record of trial 18 
legally suff"i~ent to support the findings of guilty and the sentence, 
and to warrant confirmation of the sentence. Dismissal is authorized 
for conviction of violation of the 96th Article of war. 

------~;...;.._,_~__.________~, J"udge Advocate...,,..-<-<--

J"udge .Advocate. 

J'udge .Advocate. 

To 1"he J'udge .Advocate General. 
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lat Ind. 

ear Department, 1.A.G.O., MAR 17 1911 - To the .Secretary ot lfe.r. 

1. Herewith transmitted tor the action or the President are the 
record ot trial and the opinion ot the Board ot Review ill the e&H 
or Lieutenant Colonel :r ~ Merriam Moore, Infantry. 

2. I concur in the opinion ot the Board or Renew that the record 
ot trial ia legally' sutticient to support the findings o't-gVJ.lt7 and 
the sentence, and recommend that the sentence be confirmed. In Tiew 
ot all the tacts in the case, I believe, however, that the ends ot 
justice and discipline will be t'Ul.17 serTed it the sentence as confirmed 
be coll'.ID1Uted to'red~ction ot one hundred and titt7 tiles on the promotion 
list and relative rank list. 

'I 

'l'he eddence shows that the transactions involving dishonored 
check• and false certirications on pa, vouchers were not traudulent ill 
the eenae that financial loss to others resulted theretrom, or that 
· such loss was intended b7 accused. '1'he check transactions, as well u 
the transactions involved in the more serious charges, appear to have 
been the outcome ot financial mismanagement and contusion which were 
in themselves to be condenmed but which resulted in great measure trom 
commendable action by the otficer in undertaking without legal obligation 
the care and hospitalization or his termer wife who had become mentall7 
and physicall7 111 following accused's second marriage and assumption 
or consequent added financial obligations. The false certifications 
appear to have been prompted b7 the not unworthy motive of protecting 
the former wife from possible added mental distress. Accused seems 
to have been temperamentally unable to avoid conf'Uaion and to adopt 
straightforward means or adjustment ot his affairs, b~t the circumstances 
take from his acts and shortcomings some or the taint or inherent dis­
honesty which would normally be inferable therefrom. 

The military record or accused, which is briefly stated below, is 
or such excellence, and the circumstances have such extenuating force, 
as to lead me to believe that a sentence less than dismissal will 
suffice, and that it given turther opportunity the officer will 
demonstrate his integrity and render further creditable service or 
distinct value to the Government. 

The records ot the War Department show the following: 

Lieutenant Colonel Moors was born in Detroit, W.chigan, August 30, · 
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1890. He graduated from He.ne.rd 'University in 1911, with the degree 
of .A..B., and later attended Harvard Law School tor one )"8ar. He 
reads and translates French, Gennan,.Spanish and Itali&.ll. He was 
appointed a second lieutenant of Infantry in the Regular Army on 
November 30, 1912. He was pronx>ted to first lieutenant 1ul.T l, 1916; 
to captain May 15, 1917; to major July l, 1920, and to lieutenant 
colonel August l, 1935. During the World war, tram J'Un• e, 1918, to 
August 27, 1919, he held the temporary grade ot major, Infantry, 
National ~. He is a graduate of the Army war College, the .A.tr Corps 
Tactical School, and the Chemical Warfare School, J'ield Oft1cera• 
Course, and an honor graduate of the Comnand and General Staff School. 

His efficiency reports prior to 1918 were generall.7 aatisfacto17, 
with some adverse ratings as to initiative, cooperation and force. 
After 1918, "3 efficiency reports were rendered upon him. In 28 of 
these reports, covering about ten years and tour months in all, his 
general rating was excellent, or the. equivalent.· In eight of the 
reports, covering about fin years and seven months, his general rating 
was superior. In aeven of the reports, covering about one year and 
seven montha, his general rating was satisfactory, or the equivalent, 
Ha was coD111ended for etticient performance of duty - twice in 1922; 
twice in 192•; in 1925.; twice in 1928; in 1929 and in 1936, Corre­
aponde~ce relating to complaints b7 creditors and official action 
thereon, initiated in 1929, is appended to his efficiency tile. 
Twenty-one oomnnm.ications relating to complaints by creditors, dated 
from 1918 to early in 1937, are attached to his 201 file. 

3. In recommending that the sentence be confi:nned, I also 
recommend that it be commuted to reduction of one hundred and fifty 
files on the promotion list and relative rank list. Inclosed are a 
draft of a letter tor your signature transmitting the record and 
accompanying papers to the President for his action, and a form of 
Executive action designed to carry into effect the recolil!lendations 
hereinabove made should they meet with approval. 

4. Attention is invited to a letter from the Honorable Josepn 
P. Kennedy, then Chairman ot the United states. Maritime COIIJllission, 
to the Assistant Secretary of War, dated January 8, 1938, inclosing 
a letter from.Mr. R. c. Foster, urging clemency, ich is attached 
to the officer's 201 file. 

3 Incls. 
Incl. 1-Record of trial. 
Incl. 2-Draft of ltr sig. s.w. 
Incl. 3-Form ot Jb:ecutive action. 

Allen w. Gullion, 
}lajor General, 

Judge Advocate General, 
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WAR DEPAR'IMENT ( 59) 
In the Office of The Judge Advocate General 

washington, D. c. 

Board 01' Review 
CM 208895 

FEB 7 , 3g 

UNITED STATES FIRST CAVALRY DIVISIO~ 

v. Trial by G.C.M., convened at 
Fort Clark, Texas, November 19, 

Corporal RONALD I. ZERKEL 1937. Dishonorable discharge
(6725710), Medical Depart­ and confinement for six (6) 
ment (Veterinary Service). months. No place of confinement 

designated. 

HOIDING by the BOARD OF REVIEW 
CRESSON, KRD.Il3ILL and HOOVER, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review, 

2. The accused was tried upon the following charge and specifi­
cation: 

CHARGE: Violation of the 94th Article of war. 

Specification: In that Corporal Ronald I. Zerkel, Medical 
Department (Veterinary Service), did, at Fort Clerk, 
Texas, on or about October 18, 1937, feloniously take, 
steal, and carry away about 391 pounds or oats of the 
value of about five dollars e.nd fifty-nine cents 
($5.59), the property of the United States, furnished 
and intended for the military service thereof. 

He pleaded not guilty to, and was round guilty of, the charge and speci­
fication. No evidence of previous convictions was introduced. He was 
sentenced to dishonorable discharge, forfeiture of all pay and allowances 
due or to beco~ due, and confinement at hard labor for six months. The 
reviewing authority approved only so much of the finding of guilty of 
the specification as involved larceny by accused at the place and on 
the date alleged of 260 pounds of oats of the value of about '3.71, the 
property of the United States, fUrnished and intended for the military 
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service thereof; approved the sentence, did not designate the place 
of confinement, and forwarded the record of trial for action under 
Article of war~. 

3. The evidence shows that on the afternoon of October 18, 1937, 
accused sold and delivered to one Oscar Sniffen, in Brackettville, 
Texas, two sacks of oats, at a price of ~.50 (R. 7,8,12). Later, 
on the same day, about two and a half sacks of oats were seized at 
Sniffen's home (R. 14,15,19,21). These oats, introduced in evidence 
(R. 21), were identified as being of the type and kind issued as forage 
at Fort Clark, Texas, accused's station (R. 22,25), _but the witnesses 
who testified to this similarity were unable to identity the oats e.s 
property of the United ~tates (R. 23,26). The same type and kind of 
oats were sold locally (R. 23,26). Oats of this kind were sold to 
officers by the Quartermaster at Fort Clark at ,.0143 per pound 
(R. 26,27). On the same day the Provost Marshal of FOrt Clark went 
to the home of accused in Brackettville and there found loose oats 
inside accused's car (R. 14,15). Accused was placed in arrest (R. 16) 
but denied having sold any oats that afternoon and explained the 
presence of loose oats in his car by saying that he had "taken three 
quarts of oats sweepings that afternoon to feed his chickens". Later, 
having been shown the oats taken from ~nirren's house, accused said: 

"**•the oats there were given to him by two men in B 
Troop that afternoon, that he had asked them for the oats 
and they had given them to him, and he released the men of 
any intent in the xmi.tter. He said they had given them to 
him, but that they didn't know what he was going to do with 
them. And then he said he had disposed of them.w (R. 17) 

He wonly admitted having taken two sacks of oats that arternoonw (R. 18). 

Accused did not testify or make an unsworn statement. 

Evidence of creditable performance of duty by accused and of his 
excellent military character prior to the transaction involved in the 
present charges was introduced (R. 28). 

4. It is proved that on the date alleged accused was in possession 
of and sold two sacks ot oats, which were ot the type and kind issued 
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at Fort Clark and of the type and kind sold commercially in that 
locality. Accused stated that the oats were given to him by two 
soldiers "in B 1'r0op" (at what place does not appear), and that upon 
receiving them he took them to the place of sale and disposed or them. 
There is no direct evidence or admission of a shortage or thert of 
the oats at ~~rt Ulark, that accused had a~cess to sacked government 
owned oats, that he took the oats from Fort ulark, or that the oats, 
if in fact given to accused as he claims, or it obtained otherwise, 
belonged to the government. The only scintilla of evidence rrom 
which it might be interred that the oats were government property 
wrongf'Ul.ly taken trom Fort Clark was the eimilarity in type or the 
oats shown to have been in the possession of accused to oats regularly 
issued at Fort Clark. 

The Manual for courts-Martial, paragraph 150 !, provides that: 

"Although there may be no direct evidence that the 
property was at the time of the alleged offense property 
or the United otates furnished or intended for the 
militarJ service thereof, still circumstantial evidence 
such as evidence that the property was ·of a type and kind 
furnished or intended for, or issued for use in, the 
military service might.together with other proved circum­
stances warrant the court in inferring that it was the 
property of the United ~tates, so furnished or intended." 

In many cases, evidence of similarity is, because of the special 
peculiarities, markings, etc., of the property, strongly evidential 
of government ownership when considered with other corroborative 
circumstances. Examples may be firearms, blankets, clothing, or other 
accouterments, found in the possession of accused persons within or 
in the immediate vicinity of military posts. But in cases such as the 
instant one in which the property in the hands of accused has no 
characteristics peculiar to government ownership or characteristics 
distinguishing it from other property to be had in lodal market•, 
the mere fact that it is or the same type and kind aa that issued by 
the government is not, in the opinion of the b<>ard or Heview, sufficient 
basis, standing alone, tor a reasonable inference of government owner­
ship or of thert from the government. \.ii 197408, Mccrimon; CM 207591, 
Nash et al. 
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To be true, possession by a sol~ier in a town near a government 
post of oats or the type issued at the post raises a suspicion that 
the oats are government property, taken rrom the post, but mere 
suspicion and conjecture do not satisfy' the established requirements 
or ~egal proor. The following, quoted from the holding by the Board 
or Review in CM 207591, Nash et al., is pertinent in this case: 

"It is well established that all or the element~ or 
e.n offense, including the cornus delicti, may be proved by 
circumstantial evidence. 16 Corpus Juris 766. It is 
equally well established that mere conjecture or suspicion 
do not warrant conviction. 16 Corpus Juris 779, and cases 
cited. The following has been heretofore quoted, with 
approval, by the Board of Review (CM 197408, Mccrimon; 
CM 206522, ~) with respect to circumstantial proof: 

"'While we may be convinced of the guilt of 
the defendant, we cannot act upon such conviction 
unless it is rounded upon evidence which, under the 
rules of law, is deemed sufficient to exclude every 
reasonable hypothesis except the one of defendant's 
guilt. We must look alone to the evidence as we find 
it in the record, and applying it to the measure or 
the law, ascertain whether or not it tills the measure. 
It will not do to sustain convictions based upon sus­
picions•*•. It would be a dangerous precedent to 
do so, and would render precarious the protection 
which the law seeks to throw around the lives and 
liberties of the citizens.' Buntain v. State, 15 Tex• 
.A.pp. 490." 

In the opinion or the Board of Review, the evidence is not legally 
sufficient to support the findings or guilty of larceny as approved by 
the reviewing authority. 

5. For the reasons stated, the Board of Review holds the record 
of trial not legally sufficient to support the findings of guilty and 
the sentence. 

b~A'.>M~~ Judge Advocate. 

~~, J"udge Advocate. 

-~__._._......._..._..............~~Yi-~------.,1-' Judge Advocate. 
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WAR DEPJ..RTI,'.EI:~T 

In the Office of The Judge Advocate General 
Washington, n.c. 

Board of Review 
CH 209074 

• 

UNI'!'ED STATES ) SECOI-D DIVISION 
) 

V • ) Trial by G. C.1,:., convened at 
) Fort Francis E. \Iarren, l'.'yoming, 

Frivate 1st Class JJJ.23 D. ) January 28, 1938. As to each: 
l,icCAUSLlbD (6274138) and ) Dishonorable discharge and con­
Private J.;ILES A.. BLA1':llliN.3EIP, ) finement for five (5) ye2rs.
JR. (6264825), both of ) Penitentiary. 
Eeadquarters Company, 4th ) 
Infantry Brigade. ) 

HOLDING by the BOA..1ID OF R.!!.-VIEW 
CRF.S.SON, KRD'.BILL and HOOVER, Judge Advocates. 

1. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review. 

2. The accused were tried upon the foll.owing charge and speci­
fications: 

CHARGE: Violation of the 93d Article of War. 

Specification 1: In that Private lcl James D. McCausland, 
Hq. Co., 4th Infantry Brigade and Private 1~1les A. 
Blankenship, Jr., Hq. Co., 4th Infantry Brigade, acting 
jointly and in pursuance of a common intent did, at 
Fort Francis E. Warren, Wyoming, on or about Deceihber 
21, 1937, with intent to do him bodily harm,commit an..._ 
assault upon Private Robert B. Bro~m, Hq. Co., 4th 
Infantry Brigade, by vTill:fUlly and feloniously striking 
the said Robert :s. Brown on t:,e head and stomach, with 
their fists. 

Specification 2: In that Private lcl James D. 1.;cca.usland, 
Hq. Co., 4th Infantry Brigade s.nd Private ?,:iles A. 
Blankenship, Jr., Hq. Co., 4th Infantry Erigade, acting 
jointly and in pursuance of a common intent did, at 
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Fort Francis E • .Jarren, Wyominc, on or about December 
21, 19;,7, by force end violence ·and by putting him 
in fear, feloniously te.ke, steal and carry away 
from the person of Private Robert. B. Brown, Eq. Co., 
4th Infantr., Brigade, $2.50, lawful money of the 
Uni~ed States, the property of the said Private Brown. 

Accused pleaded not guilty to, and were found guilty of, the Charge and 
specifications. No evidence of previous convictions was introduced 
as to accused ?,:ccauslend. Evidence of one previous conviction by 
special court-martial for absence without leave was introduced as to 
accused Blankenship. Each accused was sentenced to dishonorable discharge~ 
forfeiture of all 1Jay and allowances due or to become due, end confinement 
at hard labor for ten years. The reviewing authority a~proved the 
sentence as to each accused but reduced the confinement to five years, 
designated the United States }'enitentiary, Leavenworth, Kansas, as the 
place of confinement, and forwarded the record of trial for action under 
Article of War 50}. 

3. The evidence is leeally sufficient to support tbe findings of 
guilty of the Charge and Specification 1 thereunder. The only question 
requiring consideration here is•whether the evidence is legally 
sufficient to support the finding of guilty, in whole or in part, of 
Specification 2 of the Charge, alleging robbery. 

4. The evidence material to Specification 2 shows tliat at about 
8:15 p.m., December 21, 1937, Private Robert B. Brown, Headquarters 
Com,any, 4th Infantr., Brigade, entered the day room of his barracks at 
Fort Francis E. \"iarren, ';7yoming, where he found the two accused and a 
Private Kinslow, all three of whom had been drinking beer. Accused 
were playing pool. (R. 12,18) Brown sat down. Accused I.~ccausland 
approached him and said, "We don't like you and we are going to beat 
the hell out of you." Brown asked him to go away, and started to leave 
the room. Accused Blankenship "caught" Brown at the door and soon 
thereafter 1:ccausland struck Brown. (R. 12,19) The latter two then 
exchanged blows and at times Brovm fell to the floor (R. 13,19). Brown 
testified that Blankenship also struck him once (R. 15). Early in the 
encounter Brown fell against a pool table and spilled a ten cent can 
of beer belonging to Blankenship. The latter told Drown that he must 
pay for it and Brown agreed to do so. (R. 12,13) The fight ended. and 
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soon thereafter accused "made" Brovrn salute them. They told him 
that he must apply for transfer from the company and that if he did 
not do so, or if he reported what tad just occurred, they would "beat 
ihe hell out" of him. (R. 13,20) - Brown tried again to leave the room 
but accused "made" him "sit down and read the funny papers to them" 
(R. 13,20). Accused continued to play pool • .Another soldier, Private 
1st Class Payne, entered the room at about 8:45 p.m. and, noticing 
beer cans and papers about the floor, asked Blankenship what had 
occurred. Blankenship said they "were having so~~ fun with Private 
Brovm and that ..l:.lrown had promised to transfer from the company". Payne 
at this time observed Brovm sitting in a chair apparently looking at 
or reading some "tunny papers". (R. 32,34) 

No violence was thereafter used and no further threats were ma.de 
(R. 17 ,24). While Brm·m was reading the paper, or later, accused and 
Kinslow told him (Brown was day room orderly) that he was not to turn 
in pool bills against them to exceed :h1enty-five cents for Blankenship 
and fifty cents apiece for the others. Accused then asked Brovm how 
much roney he had and V!hen, Brown re-plied that he had fifty cents, 
accused demanded it to pay for the beer spilled, and Brown turned that 
amount of money over to Blankenship (R. 13,17,21), accused remarking 
that it "would buy five cans of beer for Blankenship" (R. 13). Some 
tine later accused asked for Brown's billfold and reached to\'rards Brown's 
pocket, whereupon Brovm handed them the billfold. The billfold contained 
two one-dollar bills. Accused took one of them and returned the billfold 
with the other dollar bill to Brown. Accused "made" Brown again read 
the "funny papers", and thereafter "decided" to go to town and told 
Brown that he was to go with them. Brovm agreed. The four then went to 
a post exchange on the post where beer was purchased for the party. 
Accused told Brovm to pay for the beer and Bro~m produced his remaining 
dollar bill. 1:ccausland took the returned change from the counter. 
(R. 13,21,22) The party then entered a taxicab and went to the 
''Valencia Bar", where more beer acd some sandwiches were purchased. 
At this place Brown complained of illness, whereupon l{cCausland gave 
him ten cents for bus fare to his quarters. (R. 14,22) Brown returned 
to barracks and v1ent to bed, but later that night helped accused clean 
the day room (R. 14). Brown did not report the incidents until two 
days later, after he bad been hospitalized for what might have been 
injuries sustained in the fight (R. 7-9). Brovm testified that when 
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accused asked for his money he thought "from the way they said it*** 
I'd better give it to the~ to keep from having more trouble with 
them" (R. 17). ?.'.cCausland and Brown had had trouble previously 
(R. 17,18). Kinslow testified that he thought Bro~'ll did "all these 
things" because he was afraid accused might assault him again (R. 25). 

Accused did not testify or make unsworn statements. 

5. Thus there is proof that accused, in the course of three 
related t-ransactions, received from Brown money in the amount of $2.50. 
The money, or the greater·part of it, was received and retained under 
circumstances sufficient to show that the taking was by trespass within 
the le.w of larceny, and that accused intended to deprive the owner 
permanently of his property. 

It is not, however, proved that the money was taken by violence 
or intimidation, a necessary element of the offense of robbery. Brown 
testified that he feared violence at the hands of accused and for thig 
reason acceded to the demands for his money. But it is entirely clear 
that no force was in fact used or threatened by accused for the purpose 
of obtaining ~he money. Force had been previously used and threats 
had been made but for purposes wholly unconnected with the taking of 
the money. A considerable period of time elapsed between the fight 
and the money passing transactions, and the conception of taking Brown's 
money did not, in so f~r as appears, occur to accused until after the 
period of violence had ended and until after ostensibly peaceable, if 
not friendly, relations had been reestablished and had continued for 
a considerable period. The taking was so remote from and foreign to 
the display of force and the circumstances of the passing of the money 
were such that it cannot be said that the taking was in fact accomplished 
by violence or that the acts of accused amounted to intentional intimi­
dation with respect to the money. United States v. Birueda, 4 Phil. 
Rep. 229. Brown, from recent experience, no doubt feared violence, 
but the character of the acts of accused, rather than Brown's appre­
hension of what they might do, was determinative of the nature of their 
offense. AB has been said in a similar case (State v. Weinhardt, 161 
s.w. (Mo.) 1151, 1153), though the victim of the wrongdoing -

"may have been scared, that fact alone does not convert 
defendant's acts in taking the money into the crime of 
robbery, unless he intentionally did or said so~~thing" 

which placed the victim in fear of immediate personal injury. 
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Brown testified. that from the manner in which accused demanded his 
money he was afraid to withhold it, but this impression was not, 
when considered in the light of the other circumstances of the case, 
sufficient basis for an inference of an implied threat of violence 
by a~cused. 

The Board of Review is of the opinion that the evidence is 
legally sufficient to support only so much of the finding of guilty 
of Specification 2 as involves a finding of guilty of the included 
offense of larceny. 

6. The maxim.um sentence to confinement authorized by paragraph 
104 c of the Llanual for Courts-hlartial for the offense involved in 
Specification 1, assault with intent to do bodily harm, is one year, 
and for the lesser included offense of larceny involved in Specification 
2 is six months. Confinement in a penitentiary is not authorized, 
neither offense of which accused were properly found guilty being an 
offense of a civil nature and punishable by penitentiary confinement 
for more than one year by a statute of the United States of general 
application within the continental United States or by the law of the 
District of Columbia. A.W. 42. 

7. For the reasons stated, the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty of the 
Charge and Specification 1 thereunder; legally sufficient to support 
only so much of the finding of guilty of Specification 2 of the Charge 
as involves a finding that accused did, acting jointly and in pur­
suance of a common intent, at the place and time alleged, feloniously 
take, steal and carry away $2.50, lawful money of the United States, 
the property of Private Robert B. Brown, Headquarters Company, 4th 
Infantry Brigade; and legally sufficient to support only so much of 
the sentence as to each accused as involves dishonorable discharge, 
forfeiture of all pay and allowances due or to become due, and con­
finement at hard labor for one year and six months at a place other 
than a penitentiary. 

Judge Advocate. ------------, 

Advocate.~~ ,Judge 

Advocate. == ~1#2{; Judge 
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WAR DEPAR'Th:E:11T 
In the Office of The Judge Advocate Genere.l (69) 

Washington, D. c. 

Boe.rd or Review 
CM 209131 

MAR I 1938 

UNITED STATES ) Ht..WAIIAN DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Schofield Barracks, T. H.,

Prive.ta SAMUELL. JACOBS ) January 28, 1938. Dishonorable 
(6898124), Detachment } discharge and confinement for 
~u.e.rtermaster Corps, ) one (1) yee.r. Disciplinary
Schofield Barracks, T.H. ) Barracks. 

HOlllING by the BOARD OF REVIEW 
CRESSON, KRI1IBILL e.nd HOOVER, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been ex8lllined by t~e Board of Review. 

2. Accused was found guilty of the larceny of one Eugene Dietzgen 
Company Drawing Set, of the value or about $25. The owner of the 
drawing set testified that it was "issued" to him in 1924 while he 
ttwas at the United States Military Academy~, and that it was charged 
against his pay at a price of about $28 (R. 9). The set was received 
in evidence (R. 11). A soldier who saw it soon after it was stolen 
testified that it was then "rusty and dirty" and that he later cleaned 
it (R. 15). 

Other than as to distinctive articles or government issue (par. 
1533; Supp. V, Dig. Ops. JAG 1912-30) or other chattels which, because 
or their character, do not.have readily determinable market values, 
the value of personal property to be considered in determining the 
punishment authorized for larceny thereof is the market value. 
CM 208002, Gilbert; CM 208481, sdale; sec. 585, McClain on Criminal 
Le.w; People v. Gilbert, 128 N.W. Mich.) 756. The drawing ~there 
involved was a commercial article of readily determinable market value. 
It was not of a distinctive type of government issue. The testimony of 
the owner that it was "issued" and charged to him at the l.!ilitary 
Academy (he graduated therefrom in 1927) can only be interpreted as 
meaning that it was ~urchased by him while a cadet from or through the 
cadet store at that institution. 
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Proof of original cost price of the drawing set many years ago 
did not establish its market value at the time it was stolen. From 
inspection of the set, the court might have determined that it bad 
some value, but, from its inspection alone the court could not determine 
its market value at the time of trial. CM 208002, Gilbert; CM 208481, 
Ragsdale. 

The Board of Review is of the opinion that the evidence is legally 
sufficient to support only so much of the finding as to value as involves 
a finding of some substantial value not in excess of $20. The maximum 
punishment by confinement authorized by paragraph 104 c of the Manual 
for Courts-t!artial for larceny of prol:lerty of value not more than $20 
is confinement at hard labor for six roonths. 

3. For the reasons stated, the Board of Review holds the record 
of trial legally sufficient to support only so much of the finding of 
guilty of the specification as involves a finding of guilty of larceny 
by accused, at the place end time alleged, of the drawing set described, 
of ownership as alleged, of some substantial value not in excess of $20; 
and legally sufficient to support only so much of the sentence as involves 
dishonorable'uischarge, forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for six months. 

Judge Advocate. -------------, 

Judge Advocate. 

Judge Advocate. 



WA:.1. DEPARTI:ENT {71)
In the Office of The Judge Advocate General 

i'lashington, D. c. 

Board of Review 
CM 209295 

'Mar. 29, 19.38 

UNITED STATES ) Nit'TH CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort 1:.acArthur, California, 

Private RICHARDO. DeARMOND ) February 25, 1938. Dishonor­
(6731355), Battery B, 61st ) able discharge and Jonfinement 
Coast Artillery (AA.). ) for two and a half(~) years. 

) Penitentiary. 

HOLDING by the BOARD OF REVIEW 
CRESSON, KRIL:BILt, and HOOVER, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the follovring charges and speci­
fications: 

CHARGE I: Violation of the 58th Article of War. 

Specification: In that Private Richardo. DeArmond, Battery 
B, 61st ·Coast Artillery (.AA), did, at Fort Sheridan, 
Illinois, on or about :r.,:ay 10, 1937, des ere the service 
of the United States and did remain absent in desertion 
until he was apprehended at Los Angeles, California, 
on or about December 13, 1937. 

CHARGE II: Violation of the 94th Article of war. 

Specification: In that Private Richardo. DeArmond, Battery 
B, 61st Coast Artillery (.AA}, did, at Fort Sheridan, 
Illinois, on or about Kay 8, 1937, feloniously take, 
steal, and carry away one Eotorcycle Harley Davidson, 
United states Registration Humber 6936, Value about 
Three hundred fifty-nine dollars and five cents ($359.05), 
the property of the United States furnished and intended 
for the military service thereof. 
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He pleaded not guilty to the charges and specifications and was found 
guilty of Charge I and its specification, guilty of the Specification, 
Charge II, except the words "feloniously take, steal, and carry away", 
substituting therefor respectively the words "knowingly and willf'Ully, 
and without proper authority, apply to his own use and benefit", and 
guilty or Charge II. No evidence or previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for two 
and a half years. The reviewing authority approved the sentence, 
designated the United States Penitentiary, McNeil Island, Washington, 
as the place or confinement, and forwarded the record of trial for 
action under Article or war 5~. 

3. The record or trial is legally sufficient to support the 
findings or guilty and the sentence as adjudged by the court. The only 
question requiring consideration is whether confinement in a penitentiary 
as ordered by the reviewing authority is legally authorized. In the 
opinion or the Boa.rd or Review no offense of which accused was found 
guilty is recognized as an offense of a civil nature punishable by an. 
enforceable statute of the United States of general application within 
the continental United States, excepting section 289, Penal Code of the 
United States, or by the law of the District of Columbia, and, therefore 
confinement in a penitentiary is not authorized under Article of 'War 42. 

4. The evidence pertinent to Charge II and its specification and 
to the question stated shows that accused deserted from Fort Sheridan, 
Illinois, 1~ay 10, 1937. Shortly thereafter it vras discovered that the 
government motorcycle described in the Specification, Charge II, was 
missing from a gun shed over which accused was assigned as a guard and 
to which he had access (E:x:s. D,E). On the day of his desertion accused 
took the motorcycle to a shop in Hammond, Indiana, and left it there 
for repairs (Ex. F). The motorcycle was later returned to Fort Sheridan 
in a badly damaged condition, its appearance indicating that it had been 
run a great distance without oil (Ex. E). In the course of an investi­
gation accused stated that he left Fort Sheridan "with an Army Motor­
cycle" but, ~having motor trouble", placed it in the shop fQr repairs 
and replacement of a piston (R. 20). 

5. The offense of which accused was found guilty under Charge II 
and its specification, that is, knowingly end willfully, and without 
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proper authority, applying to his own use and benefit a motor vehicle, 
property of the United States, furnished and intended for the military 
service, in violation of Article of war 94, is substantially the offense 
denounced, among others, by section 87, Title 18, United States Code 
(sec. 36, Federal Penal Code), as knowingly applying to one's own use 
property of the United States furnished or to be used for the military 
service. But it has been held by the United States Circuit court ot 
Appeals, Fifth Circuit, that this section is inoperative because of its 
uncertainty as to the punishment prescribed (Holmes v. United states, 
267 Fed. 529, 531); and it has been held by the Board of Review that 
on account of the unenforceability of said section penitentiary con­
finement cannot be ordered thereunder for wrongful application to 
personal use of property of the United States, furnished and intended 
for the military service, in violation of Article of War 94. Sec. 1611, 
Dig. Ops. JAG, 1912-30. 

Consideration has been given to a recent opinion of the Circuit 
Court of Appeals, Fifth Circuit, in'Price v. United States, 74 Fed. (2d) 
120, in which said section 87 was invoked by the court as authorizing 
punishment for larceny of government property, furnished or to be used 
for the military service, by confinement for ten years, a period in 
excess of that authorized by section 100 of the Code for violation of 
which the defendant was convicted. It is believed that this opinion 
does not affect the legal propriety of the holding of the Board of Review 
to which reference is made above. Section 87 provides for punishment 
"as prescribed in sections 80 and 82 to 86 of this title", but, as 
pointed out in the Holmes case, supra, sections 80 and 82 to 86 (sec. 35, 
Federal Penal Code) prescribe different punishments, i.e., section 82, 
denouncing larceny of government property, and sections 80 and 83 to 85 
prescribe maximum confinement of ten years; and section 86, denouncing 
the u.nlawfUl purchase or receiving in pledge or military property, 
prescribes 1I£Ximum confinement of two years. The court did not, in the 
Price case, refer to its previous expressions of uncertainty in the 
punishment prescribed by section 87, and did not expressly recede from 
its former view that the section was generally inoperative: At most, 
it appears that in the Price case the court interpreted section 87 to 
prescribe for the offense"'of larceny denounced therein the punishment 
prescribed for the similar offense or larceny by section 82. Such 
interpretation, based on similarity of the offenses denounced, would 
not appear to extend to the instant case for the reason that sections 
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80 and 82 to 86 do not denounce any offense equivalent or closely 
similar to that of knowingly applying government property to one's 
own use, denounced by section 87. 

6. Section 62, Title 6 (sec. 826b), of the Code of the District 
of Columbia, cited in tr.e review of the record of trial by the staff 
judge advocate as authority for confinement in a penitentiary for the 
offense found under Charge II and its specification, reads as follows: 

"A:ny person who, without the consent of the owner, 
shall.take, use, operate, or remove, or cause to be taken, 
used, operated, or removed from a garage, stable, or other 
building, or from any place or locality on a public or private 
highway, park, parkway, street, lot, field, inclosure, or 
space, an automobile or motor vehicle, and operate or drive 
or cause the same to be operated or driven, for his own 
profit, use, or purpose, shall be punished by a fine not 
exceeding one thousand dollars or imprisonment not exceeding 
five·years, or both such fine and imprisonment.• 

But the finding in this case that accused willfully and knowingly, and 
without authority, applied the motor vehicle to his own use and benefit 
is consistent with e.n hypothesis that he was not found guilty of doing 
all the acts required to complete the offense under this section of the 
Code of the District of Columbia. In a similar case (CM 149985, Swinkins) 
the Board of Review stated: 

"Section 826b of the Code of the District of Columbia 
denounces the offense of renoving an automobile from a 
public highway, without the owner's consent, and operating 
or driving the same or causing it to be operated or driven 
for one's own use, but accused, under Specification 1, 
Charge I, was round guilty only of removing an automobile 
from the custody of another and converting it temporarily-
to his own use, findings wholly- consistent with an hypothesis 
that he did not operate or drive the automobile, or cause it 
to be operated or driven.• 

7. Yor the reasons stated, the Board of Review holds the record 
of trial legally sufficient to support only- so much of the sentence 
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as involves dishonorable discharge, forfeiture or all pay and allowances 
due or to become due, and confinement at hard labor for two and a helr 
years at a place other than a penitentiary. 

-------------~-Judge Advocate. 

~~l.. · ~ , ;Judge Advocate. 

Judge Advocate. 





VIAR DEP.ARIMENT 
In the Office of The Judge Advocate Generai (77)

Vlash!ng~on, D. c. 

Board of Review 
CM 209548 

,.. t ': 1 •f:·r., 

UNITED STATES ) EIGHTH CORPS .AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort Bliss, Texas, January 7, 

Captain MORTON McD. JONIS ) February 14-16, 18, 23-25, 
(0-11414), 8th Cavalry. ) 1938. Dismissal and con­

) finement for ten (10) years. 

OPINION or the BOARD OF REVIEW 
KRIMBILL, FRAZER and HOOVER, Judge Advocates. 

l. The record or trial in the case of the officer named above 
has been examined by the Board of RevieW-p and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and speci­
fications: 

CHARGE I: Violation of the 93d Article of War. 

Specification: In that Captain Morton 'McD. Jones, 8th 
• Cavalry, did, at or near Fort Bliss, Texas, on or 

about the 27th day of October, 193?, with intent to 
coill!llit a felony, viz. rape, commit an assault on 
Martha Rice Barnum, a female child of about 14 years 
of age, by willfully and feloniously holding her, 
putting his hand under her clothing, getting on top 
of her, and attempting to insert his male organ into 
her female organ. 

CHARGE II: Violation of the 96th .Article of War. 

Specification: In that Captain Morton McD. Jones, 8th 
Cavalry, an adult male, did, at or near Fort Bliss, 
Texas, on or about the 25th day of October, 193?, 
willfully and feloniously commit an aggravated 
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assault upon Anne Bradford, a female child of about 
15 years of age, by wrongfully putting his hand 
inside her clothing and indecently feeling her person. 

CHARGE III: Violation of the 95th .Article of War. 

Specification 1: (Finding of not guilty.) 

Specification 2: (Finding of not guilty.) 

Specification 3: In that Captain Morton r.~cD. Jones, 8th 
Cavalry, did, at or near Fort Bliss, Texas, on or 
about the 1st day of 1ovember, 1937, indecently commit 
an assault on Joan Odor, a female, about 18 years of 
age, by wrongfully putting his hand in her pocket and 
feeling her person. 

Following arraignment, upon a motion by the defense, the court inquired 
into the mental condition of accused (R. 13,17), receiving evidence 
on this issue (R. 17-255; Pros. Exs. A to A-7, B-1, :S-2, C to c-9,D; 
Def. Exs. 2, 3-A to 3-U, 4-6). The court found, all members concurring, 
t~at accused was sane at the time of the commission or his alleged 
offenses and at the time of trial. (R. 256). Accused thereupon pleaded 
not guilty to the charges and specifications.- He was found not guilty 
of Specifications 1 and 2, Charge III, and guilty of the charges and 
remaining specifications. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service of the United 
States and to be confined at hard labor at such place as the reTiewing 
authority might direct for ten years. The reviewing authority approved 
the sentence and forwarded the record of trial for action under the 
48th Article of War. 

3. The evidence relating to Charge I and its specification 
alleging an assault with intent to rape Martha Rice Barnum, a female 
child about fourteen years of age, is substantially as follows: 

Martha Rice Barnum, daughter of Major Edmund M. Barnum, 7th 
cavalry, testified that she reached her fifteenth birthday February 
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20, 1938. On the a~ernoon or October 27, 1937, at Fort Bliss, Texas, 
accused took witness to her home in his car, accompanied by two of 
his sons and another boy. En route accused told witness he wanted 
to see her later, end witness, thinking accused wished to discuss a 
new riding class, agreed to meet him. At 7 p.m., that evening, with 
the permission of her parents, witness le~ her home and went in her 
car to accused's quarters, arriving five or ten minutes after seven, 
and alighted and stood near her car. Accused came to her from his 
quarters and hugged her - he was "breathing ver-, hard". Accused said 
he wanted to go to look at a polo field at El Valle, whereupon witness 
suggested they take her car for the trip. The two entered witness' 
car, witness driving, and went to the field. On the way accused 
hugged witness several times, although she "kept trying to change the 
subject". He also leaned towards her repeatedly and kissed her on the 
right cheek. At the polo field they turned about and returned 
immediately. En route to the field they traveled at about thirty miles 
per hour, but returning went somewhat faster because accused "did not 
touch" witness. Accused warned her several times to look out for 
children and dogs as they passed through some Mexican villages. When 
they reached a point about six hundred yards from the post of FOrt 
Bliss, accused asked witness to turn off the road onto a "big plot• 
from which he might show her "the sights". They stopped and accused 
pointed out - witness thought erroneously - some certain localities. 
(R. 277-284) Accused -

"then pulled me over, kissed me, end I objected but he 
didn't seem to care and I kept pulling myself over toward 
the left--I was sitting in the driver's seat, and I kept 
pulling myself over to the left side of the car. Then he 
asked me--he kept feeling around my underpants, end asked 
me why couldn't I get them off. Then he attempted to put 
hie male organ into my female organ, but it didn't hurt 
me in the slightest.*** 

"He was laying on top of me; he asked me if I wouldn't 
get in the back eeat where we could do it better. I kept_ 
trying to push him away all the time, I didn't know what he 
was trying to do, and I pushed him away and then Tery 
suddenly he stopped. He was laying hie tull weight on 
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top ot me and torced me down into the seat, and then--
I kept begging him to stop and he did, very suddenly." (R. 279) 

Witn,ss answered in the aftirmative a question as to whether accused 
actually placed any part of his "male organ inside of your female 
organ"; and likewise answered in the affirmative a question as to 
whether it remained there "for a few seconds" (R. 280). They were 
at the scene of this occurrence "between tive and ten minutes" 
(R. 282). It was dark (R. 284). Witness said she wanted to go home 
and do her home work and accused showed her the route. He asked her 
not to speak of what had occurred and not to believe any rumors she 
might hear from the children ot the post (R. 279), "and that we · 
would have a swell time together and go out end he asked me to promise 
I wouldn't tell my parents" (R. 280). Witness asked accused where 
the riding class would be held on the following day, and said she 
would see accused there. She took accused to his quarters and then 
went to her home, arriving at about 7:45 p.m. (R. 279-281) She sat 
down to do her studies and noticed the clock at that time. Her rather 
asked her what accused had wanted and witness answered that he had 
wanted to talk about riding classes. (R. 284) A tew days later, 
however, atter discussing the matter with two girl friends, she told 
her father what had occurred (R. 356,357). She did not feel any 111 
effects from her experience (R. 357). She discussed the episode on 
the school bus but did not think that the discussion was within the 
hearing or the bus driver lR. 360). About October 31, witness, while 
in the office other high school, had a conversation by telephone 
with accused and his wife, in the course ot which she told Mrs. Jones 
that accused -

"had not done anything that he should not have, and this 
was just to console her, and I came back directly and 
told my father what I had said to her. I told Mrs. Jones 
that he didn't do anything to be ashamed or, and then 
came back and told my rather that I had said that to her 
to console her because the two of them were wrought up 
and Mrs. Jones was crying." (R. 358-359) 

Major Edmund M. Barnum, 7th Cavalry, father of Martha Rice Barnum, 
testified that on the evening of October 27 his daughter left his 
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quarters between 6:50 and 7 p.m. About October 31, 1937, she came 
to him and said that she "had something that she ought to tell me, 
but she did not know whether she could or not". (R. 310) The next 
m:>rning she told witness, in substance, that she had been criminally 
assaulted (R. 312). She later recounted to witness her telephone 
conversation with accused and Mrs. Jones. About October 28 witness 
observed that his daughter was "very nervous", but he could not state 
that she was more nervous than usual between the date or the alleged 
attack and the date she disclosed the attack. He had attributed her 
condition to a recurrence or sinus trou~le. (R. 319) While accused 
was in arrest in quarters and later while he was in the hospital, he 
requested interviews with witness, but none was granted (R. 313,317, 
318). 

A medical officer, who was present at a physical e:mmination 01' 
Martha Rice Barnum, in the latter part of November, 1937 (R. 284,354), 
testified that there was then no visible evidence 01' "any injury to 
the sexual organs of the person examined, no scratches, cuts, abrasions, 
contusiona or tears. Nothing to indicate any injury." (R. 354) He 
could not state whether she had suffered penetre.tion. The "opening 
in the hymen was larger than 1s usually found". (R. 355) 

Accused testified that in the course ot the afternoon preceding 
the occurrences described by Martha Rice Barnum the girl asked him to 
get a horse for her use in an approachi:cg horse show. He D11de soID9 
telephone calls in an effort to do so. She drove his car home and 
asked him to let her know if he succeeded in getti:cg the horse. 
tater accused attended a gathering where he had cocktails. He re­
turned to quarters, had a cocktail with his wife, and ate supper. 
Between 7:15 and 7:30 he left his quarters to make a trip to El Valle 
to inspect the polo field there. Miss Barnum drove up at this point, 
and, after some conversation about the horse for the show, asked 
accused 11' sb might accompany him on his trip to El Valle. Accused 
told her she must get permission trom her parents and she replied 
that she had permission to go wherever she wished. She insisted 
on driving her own car. En route to El Valle she asked why accused 
would not let her ride his horse and complained that he had not 
helped her as he had other children. Accus~d's hand was on the 
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back ot the seat. He patted her on the lett shoulder and assured 
her that he had done all he could for her. They went to the polo 
tield and returned to his quarters. He asked her to tell her parents 
where she had been and with whom, and she promised to do so. She 
inquired about the riding class the next day (Thursday) and asked 
for a horse for the following Saturday. (R. 294-296) Accused did 
not testify further as to the occurrences on the trip to and from 
El Valle, except to say that he did not "harm" Miss Barnum at any 
time (R. 306). Asked by defense counsel on direct examination, "Did 
you cover the trip completely down there and back?", accused replied 
"But not my experience with her concerning that", and then recounted 
events occurring later in the week (R. 297). He testified that he 
had reason to believe that Miss Barnum became angry with him and 
would accuse him falsely. On Saturday she rode a colt but was 
"dismissed from the ring" because of the colt's poor behavior. A 
short time later she came to accused and asked for an explanation, 
whereupon accused told her she had used poor judgment in attempting 
to ride the colt. She appeared to become angry, and accused repeated 
that she had been foolish. While with a riding class on Sunday, he 
cautioned Miss Barnum about crossing a railroad and she became angry, 
said that he did not like anything she did and that she "did not care". 
On the following Thursday accused was informed by General Lear that 
accusations had been mi.de against him and that Miss Barnum was one of 
the complainants. Accused at once "told" his wife and tried to get 
in communication with 1mjor Barnum. (R. 296,297) Ha telephoned Miss 
Barnum and asked her "what has happened?" She replied that she had, 
told her father "what you told me to tell him" and also told him 
"something else that we did, which is untrue". Accused asked her if 
she could not see that she had placed him "in a wrong light by making 
such a false report" (R. 308) and she said that she would "straighten 
the matter out" with her father. (R. 298,307,309) She stated that 
accused had not offended or mistreated her in any way. She then, at 
the request of accused, talked over the telephone to Mrs.~Jones, who 
later stated to accused that Miss Barnum had informed her that she 
had disavowed her report of wrongdoing by accused, and, further, that 
General Lear had pointed his finger at Miss Barnum and another com­
plainant and had stated, "You can't change this statement. This is 
a serious matter." (R. 298) Accused was subsequently informed b7 
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Mrs. Be.mum that General Lear had forbidden Major Barnum to talk 
to accused (R. 299). Accused considered ~iss Barnum a "very strange 
child" (R. 307), she being somewhat of a "tomboy type" and unduly 
familiar, at times calling accused "Jonesy", putting her hands on 
his ~boulders and ma.king exacting demands upon him (R. 306,307). 
On one occasion she appeared at his quarters at night when he and 
Mrs. Jones were going out, and asked if accused wa~ "going.down my 
way•. Her familiarity was not necessarily "suggestive", but was 
"objectionable in a sense and sensed as such by the other children". 
(R. 308) Accused testified that attar "these children" had talked.to 
him and atter he had talked to Colonel Herr, an investigating officer, 
accused "couldn't believe anything" (R. 304). 

Witnesses tor the defense testified that they had driven from 
accused's quarters at Fort Bliss to the polo field at El Valle and 
back, a total distance ot about ten and tour-tenths miles at speeds 
not exceeding thirty miles per hour, and had found that the round trip 
required about twenty-seven minutes. Continuing the return trip from 
accused's quarters to Major Barnum's quarters, the total distance 
was ten and nine-tenths miles and the elapsed time was about twenty-nine 
and a halt minutes. (R. 287,288,327-329) Witnesses tor the prosecution 
testified in rebuttal that they had made a similar trip at about thirty 
miles per hour (about thirty-five miles per hour tor a short distance) 
and had found the time required tor the entire journey to be about 
twenty-three minutes (R. 315,320,321). 

, A witness testified that on October 30, 1937, :Miss Ba.mum was 
eliminated, probably with the first of two groups, in a horse show 
competition at Fort Bliss (R. 333). Eleanor .Aleshire, fifteen years 
of age (R. 271), testified that Miss Barnum attempted to influence her 
against accused in her testimony before an officer investigating 
alleged misconduct by accused towards witness by telling witness 
"stories ehe had heard" about him, and that witness thought Miss Barnum 
"was a little mad because*** she never happened to ride captain 
Jones' horse", but did not seem to be angry when telling the stories 
about accused (R. 361,362). Miss Barnum testified in rebuttal that 
she believed she had always been fairly and impartially treated 1n 
the riding class, and did not feel that she had been neglected by 
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accused. ~he had not felt that it was necessary for her to make any 
special effort to gain his approbation. (R. 357,358) Colonel John 
K. Herr, 7th Cavalry, testified that in the course of an investigation 
by him Miss Barnum testified that she left the post on the evening in 
question at about 7:15 p.m. and returned about 7:45 p.m. (R. 286). 
Brigadier General Ben Lear testified that 11;ajor Barnum reported to him 
that accused wished to interview J\:B.jor Barnum, whereupon witness said 
it would be improper for l,:ajor Barnum to visit accused (R. 326) • Witness 
gave instructions that no witness should see accused without prior per­
mission (R. 325). On the day that report of the occurrence was made to 
witness, he interviewed Lliss Barnum and another child (Anne Bradford) 
in the quarters of a 1Iajor Bradford, and then, to test kiss Barnum's 
story and to "break down" any possible falsification on her part, told 
them that the charges were serious and ruinous to the officer concerned 
and that they "had to tell me the truth. That if they were going to 
change their stories, now was the time to tell me." He also told Miss 
Barnum that "she had to re~mber" the story she was about to tell 
witness, that "she would have to stick to it, and that it must be true". 
(R. 326,349) 

In argument at the close of the case, following argument by counsel, 
accused stated: 

"The charge made against me by Miss Barnum is absolutely 
false. I have never done at this time and will never 
desire to possess Miss Barnum or hann her in any way." (R. 3?4) 

4. The evidence as to Charge II and its specification alleging 
an aggravated, indecent assault upon Anne Bradford, a female child 
about fifteen years of age, is substantially as follows: 

.Anne Bradford, daughter of Major William .B. Bradford, 8th Cavalry, 
testified that she reached her sixteenth birthday December 23, 193?. 
About October 25, 193?, she was with a riding class "riding along by 
the Airport" on or in the immediate vicinity of Fort Bliss, Texas, 
when accused told the remainder of the class to -

"go on, that he wanted to give me a little instruction about 
riding and we would catch up with them in a little while, 
and they went on and he started to show me how to sit in my 
saddle more correctly, and he said I did not seem to be 
getting it. He asked me to feel down in his pocket and he 
would show me how to get the position he wanted. So I put 
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· my hand in his pocket and it was twisted and I took it out 
and he untwisted it for me and he put it back in and he 
told me to put my hand as far down as I could reach 
toward the middle or him, and I did and I could feel 
all around him and he said I didn't seem to be getting 
it very well. He asked me 11' I had pants on under my 
jodhpurs e.nd he asked me to unbutton my jodhpurs and he 
felt down in the front of me a minute and then he took 
his hand out and he told me to try and get the position 
then, and I tried and about that time his son came up 
and he told his son that he should not have come up at 
that time, he thought something had happened to one 9t 
the kids and he got mad at him and he told him to go on 
and he would gallop and catch up with them, and we did, 
and we caught up with them at Bosserman Field, and we 
started jUilll)ing and he said he was very proud of me and 
while we were out there he kept looking around to see 
if anyone was coming, and he told me not to tell my 
parents and he asked me if I would let him do it, e.nd 
I knew what he meant and I said No, I didn't think so, 
* * *•" (R. 275) 

When accused caused witness to place her hand in his pocket, her 
hand was against his genitals "just a little bit"; and when he placed 
his hand inside her clothes it was against her flesh "just for a 
minute". In response to a question as to whether she thought it was 
normal or abnormal for accused to "place his hands down between your 
legs and between your body and the saddle", witness testified that 
she thought the actions were abnornal but she did not think "about 
it terribly much" because she probably felt that accused was.tl'l"ing 
to help her as he said. He asked her twice not to tell her parents 
what had occurred. She bad not had a similar experience previously. 
She did not want to go riding with accused again, but, accompanied 
by her m:>ther, did ao once. (R. 276) Asked to describe her "reaction 
to that·whole thing", she stated that she did not give any thought 
to it "tor a week or so until some of the other girls told me some­
thing that had happened to them and then I told them" (R. 277). 

:Major Bradford testified that he talked to accused, at his 
request, following the incident described, end that accused said that 
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his conception ot what occurred differed in some respects from what 
the girl had told him, and asked witness to talk to his daughter 
again (R. 324). 

Colonel John K. Herr, 7th Cavalry, testified that during the 
course of his investigation ot the conduct of accused he received a 
note purporting to be signed.by several girls, including Anne Bradford, 
in which it was stated, among other things, that the statements 
previously given by the signers were exaggerated and in part untrue 
(R. 350,351; Def. Ex. 3-B). 

Accused testified that Anne Bradford's mother and father asked 
accused not to allow the child to become frightened. ·11hen she rode 
she habitually tell back or asked to stop and complained of a pain 
in her side. He told her he would be glad to help her but that he 
preferred that she refrain from discussing it with anyone for he did 
not have time to assist everyone. He also told her that he thought 
the muscles about her stomach and the "forward part of her body" 
should be relaxed. (R. 290,293) 

flAt first I asked her to feel my muscles in my stomach 
and in my side, to put her hand forward until I reached 
the position in the seat of the saddle, and talked to her 
several minutes before I told her that she had not relaxed 
sutficiently e.nd in my opinion the pains in her side were 
due to her holding her muscles so rigidly. I started to 
put--I asked if I might put my hand in her pocket to show 
her what I meant, and as I recall it, she had on a pair 
ot jodhpurs with a very small handkerchief pocket on the 
left side. I then asked her if she had on underclothing 
underneath her jodhpurs and she stated that she had. I 
told her to unbutton her jodhpurs at the top, the first 
two buttons; possibly three, es I remember, were opened 
by Miss Bradfvrd. I put my hand first on her left side 
and then on her right side, made her relax her stomach 
muscles, moved my hand forward and told her to move to 
that position, and I itmnediately removed my hand and 
stated to her that I had in no way intended to embarrass 
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her and asked her if I had, and ·she said I had not, 
* * *· I later told her*** in the presence of her 
r10ther, that I was very proud of her and was sure she 
would do better in the next riding class. She thanked 
me and, as I remember, nothing further was said. The 
records of the investigating officer will show that a 
statement was made by her to this effect, that she had 
thouf;ht nothing of what I had done or se.id to her 
until she had her--until Tish ~arnum had talked to 
her." (R. 293,294) 

He did not knowingly touch the girl's flesh (R. 305). She visited 
him while he was confined at the William Beaumont Hospital, and told 
him that she did not "believe Tish Barnum's story" and had never 
"mentioned anything about what happened" (R. 302). She also told 
him an "entirely different story from what Colonel Herr had told" 
him. Ee asked i.:ajor Bradford to check her story. Asked on cross­
exemination as to what instructors he had known "who placed their 
hands inside of a young girl's clothes and between her legs to 
correct her seat", accused replied: 

"I have never known anyone to do it and have never 
put my hands between any girl's legs to show them how 
to ride. It would be unnecessary. I have touched many 
people and have had many people touch me on the stoma.ch 
and back and have punched me ·in front or on the side and 
told me to relax, here and there." (R. 301) 

5. The evidence with respect to Charge III and Specification 3 
thereunder alleging an indecent assault upon Joan Odor, a female 
about eighteen years of age, is substantially as follows: 

Joan Odor, daughter of Captain Raymond w. Odor, (Infantry) Signal 
Corps, testified that she reached her eighteenth birthday Kovember 5, 
1937. About November l, 1937, she attended a riding class at a riding 
ring at Fort Bliss, Texas. The class started away rrom th~ ring but 
she delayed, and the remainder of the class rode ahead. Accused came 
back to her and the two rode forward together. (R. 264,265,268) 

"On the way out there he ,ms going to help me vrith my 
riding and he said he could help me a lot if I could 
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keep my mouth shut, and then he asked me to put my 
hand in his pocket and see where he was sitting in 
the saddle, and I did that, and then he put his hand 
in my pocket and told me to move forward, that I was 
back too tar." 

When accused asked witness to place her hand in his pocket, he told 
her to "I)ut it down and reel where he touched the saddle". When 
he placed his hand in her pocket "he placed it where it was supposed 
to touch the saddle and asked me to move forward", and kept his hand 
in this position tor "ten seconds or so". (R. 265) Witness answered 
in the affirmative a question as to whether accused's hand touched 
any part of her "person" '(R. 268). She thought at the time that what 
accused did was "a little unusual" but that he was only trying to 
help her with her riding. She later decided that his actions were 
improper, and that she would not tell what had occurred but would not 
let it happen again. She did not attend the class further. (R. 266,267) 

Accuaed testified that Miss Odor did not leave the riding ring 
with the class~ and that upon discovering her absence he returned and 
asked if she intended to accompany the others. Bhe replied that s,he 
would go with him. 

"Attar we lett the riding ring area, Miss Odor had spoken 
to me several times about her back and her seat. She 
was inclined to ride tar backward with a decided swa7 in 
her back. I told her that I would be glad to help her, 
but that I preferred that she not discuss this with 
everyone, tor I did not have time to otter m:r assistance 
to each individual, much as I would like to. I told Miss 
Odor I thought her stomach muscle and the forward part ot 
her body should be mre relaxed and told her it she would 
put her hand on my stomach muscles and well forward, she 
would teel what I meant when I dropped my stomach and tor 
her to do the same thing. This she did without hesitation. 
I then rearre.nged her, without touching her, in the seat 
of the saddle, and put my hands in her pockets on her 
stomach muscles, on both sides, and on the forward part 
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or her body and told her to move forward until she 
touched my hand. When she did, I rem:>ved my hand from 
her body. Statements made in my presence by Miss Odor 
before the investigating officer will show that she 
stated that she had thought nothing or what I had done 
or had said, but had fully understood and that I had not 
impressed her as being in any way ungentlemanly or sug­
gestive toward her. Later on in the ride, I would say 
thirty minutes later, she rode*** up to me and said, 
'I reel sure that I have found out what you meant by 
going forward. This is the first time I have ever been 
able to keep my knees in position,' and thanked me." (R. 290,291) 

He thought nothing of placing his hand on her, and believed that she 
did not consider his actions suggestive or ungentlemanly (R. 300). 

6. There is thus direct evidence of the commission by accused 
of the acts specifically charged in the Specification, Charge I, the 
Specification, Charge II, and Specification 3, Charge III, of which 
he was round guilty. 

7. ~ to Charge I and its specification, accused denied having 
harmed the girl involved, Martha Rice Barnum, and testified to circum­
stances tending to discredit her testimony, but did not fUrther, under 
oath, deny or explain the acts constituting the alleged assault upon 
her. He admitted having accompanied her on the trip in the course of 
which she testified the assault occurred, but with apparent deliber­
ation refrained from denying or explaining the specific acts con­
stituting the assault charged. His single specific denial did not in 
essence go beyond a denial that rape was accomplished, and, if accepted 
by the court as true, was not necessarily inconsistent with the evidence 
that the assault as charged was completed in all its elements. After 
leaving the witness stand, accused stated in argument that ttiss Barnum's 
"charge" against him was "absolutely false", end denied lascivious 
desire. This argument was before the court for what it might be worth 
and for such interpretation as might be given it in the light of the 
sworn testimony. The language used was possibly broad enough to deny 
generally any offense against ~iss Barnum, but it did not specifically 
deny or explain the particular inculpatory acts. The testimony of 
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Miss Barnum as to the details of the assault was circumstantial and 
positive. The Board of Review finds nothing in her testimony, in 
the attempted impeachment of her, in the testimony and argument of 
accused, or in the circumstances as shown by the other evidence to 
suggest any substantial doubt that at the time and place alleged ac­
cused did in fact hold her, put his hand under her clothing, get upon 
her and attempt to have intercourse with her, as charged. Accused's 
denials, such as they were, were primarily for consideration by the 
court, as were the accuracy and veracity of his accuser. rThe failure 
of accused when testifying explicitly to deny or explain the acts 
constituting the assault was the basis of a legitimate inference that 
could he have truthfully denied or credibly explained them, he would 
have done so. As stated by the United States Supreme Court in 
Ceminetti v. United States, 242 U. s. 470, 494: 

"***where the accused*** voluntarily testi­
fies for himself*** he may not stop short in his 
testimony by omitting and failing to explain incrimi­
nating circumstances and events already in evidence, 
in which he participated and concerning which he is 
fully informed, without subjecting his silence to the 
inferences to be naturally drawn from it. 

"The accused of all persons had it within his 
power to meet, by his own account of the facts, the 
incriminating testimony of the girls. When he took 
the witness stand in his own behalf he voluntarily 
relinquished his privilege of silence, and ought not 
to be heard to speak alone of those things deemed to 
be for his interest and be silent where he or his 
counsel regarded it f'Or his interest to remain so, 
without the fair inference which would naturally 
spring from his speaking only of those things which 
would exculpate him and refraining to speak upon 
matters within his knowledge which might incriminate 
him.*** 

"The court did not put upon the defendant the 
burden of explaining every inculpatory fact shown or 
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claimed to be established by the prosecution. The 
inference was to be drawn trom the failure of the 
accused to meet evidence as to these matters within 
his own knowledge and as to events in which he was 
an active participant and fully able to speak when 
he voluntarily took the stand in his own behalf." 

The Board ot Review believes that upon all the evidence and under all 
the circumstances ot the case the court was fully justified in 
accepting the testimoJlY of Miss Be.mum as true in all its material 
aspects. Accused, according to his own testimony, had been drinking 
to some extent during the evening or the occurrence, but there is 
nothing in the evidence to indicate that he was so drunk as to be 
unable to entertain the specific intent involved in the offense charged. 

It was not necessary for the court to conclude or find that 
penetration was in fact accomplished, for rape was not alleged. 

8. Miss Barnum testified that she resisted accused, objected to 
his actions, and throughout the transaction "kept begging him to stop", 
but that accused continued his importunities and used sufficient 
force to accomplish his purpose. But she also testified to acts and 
omissions prior to and subsequent to the assault - her submission to 
his embraces before the assault, her casual conversations following 
it, and her failure immediately to report the occurrence, - which, 
regardless of what her real attitude may have been, indicate that she 
so deported herself as to create an appearance of complacency which 
may have led accused to believe that she would not seriously object 
to or resist such advances as he might make. Under such circumstances, 
and in the absence of evidence of marked violence or resulting injury, 
the Board of Review believes that the proof falls short of establishing 
beyond reasonable doubt that accused intended to overcome by force 
any possible resistance on her part. The 1:anual for courts-Martial, 
paragraph 149 .!, states in this connection: 

"The intent to have carnal knowledge or the woman 
assaulted by force and without her consent must exist 
and concur with the assault. In other words, the man 
must intend to overcome any resistance by force, actual 
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or constructive, and penetrate the woman's person. 
Any less intent will not suffice." 

The Board is, therefore, of the opinion that confirmation of the 
finding of guilty of Charge I and its specification would not be 
warranted upon the theory that the evidence shows beyond reasonable 
doubt that accused assaulted Miss Barnum with intent forcibly to 
rape her, that is, with intent to commit the common-law offense of 
rape as that offense is denounced by the 92d Article of War (par. 
149 ,!, M.C.M.). 

But more than an assault with intent to commit common-law rape 
is alleged and found. The specification charges that the victim of 
the assault was a female child about fourteen years of age, and 
alleges specific acts amounting to an attempt to have intercourse 
with her. 'l'hus, there are allegations of an offense consisting of 
acts which, in view of the age of the female, were the equivalent 
of an assault with intent to commit so-called statutory rape, the 
offense denounced by section 289 or the Federal Penal Code (U.s.c. 
18:458) and section 808 of the Code of the District of Columbia 
(D.c.c. 6:32), in which neither force·nor consent is an essential 
element. That Miss Barnum, at the time of the assault, was under the 
age of consent (sixteen years),as fixed by the statutes noted, was 
clearly proved, and, as observed above, the acts alleged constituting 
the assault by accused with intent to have intercourse with her were 
also proved beyond reasonable doubt. 

Excluding from consideration such allegations of common-law rape 
as may be contained therein, the specification alleges, and the 
evidence establishes, an assault by accused with intent to commit a 
felony, rape, by having intercourse with a female under the legal 
age of consent, in violation or the 93d Article of War. 

The 93d Article of War denounces, among other things, an "assault 
with intent to commit any felony". Such an offense is defined by 
para.graph 149 ! of the Manual for Courts-l,Iartial as -

"An assault with intent to commit any felony is 
an assault made with a specific intent to murder, re.pe, 
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rob, or to commit manslaughter, sodomy, or other felony. 
See definition or felony in 149 d (Burglary1-:n--(Under-
scoring supplied) -

Under paragraph 149 i (Burglary) appears the following: 

"The term 'felony' includes, among other offenses 
so designated at conmon law, murder, manslaughter, 
arson, robbery, rape, sodomy, mayhem, and larceny 
(irrespective of value)." 

This language expressly includes in the term "felony" all comm.on-law 
felonies. Statutory felonies, such as so-called statutory rape, are 
not specifically mentioned, but the definitions as quoted do not 
exclude them. The words "other felony" (par. 149 1, M.C.l.!.) are of 
such breadth as to require inclusion or all felonies, common-law and 
statutory, and it is the opinion of the Boe.rd or Review that they 
must be so interpreted. The term "any felony", as appearing in the 
article or war, was expressly defined in the 1;anue.l for Courts-!llartial, 
1921 Edition, as including statutory as well as common-law felonies 
(par. 443, XII, M.C.M., 1921). This definition is in conformity with 
what appears from the language or the statute to b,ave been the intent 
of the Congress to make punishable assaults with intent to commit 
any act recognized as a felony by the laws of the United states. The 
Judge Advocate General has heretofore expressed the view that offenses 
of a civil nature, when punished by courts-martial, are to be classi­
fied as felonies if they were felonies at common law or if, though not 
common-law felonies, they are felonies by federal statute. JAG 000.51, 
Sept. 15, 1936. The Board of Review, with the concurrence of The 
Judge Advocate Generai, has held legally sufficient a sentence based 
upon a specification laid under the 93d Article of War alleging 
assault with intent to commit statutory rape. CM 162435, Ruston. 

9. (Inasmuch as the Specification, Charge I, alleged, as indicated 
above, two distinct offenses arising from the same transaction, it 
was, possibly, subject to an objection or duplicity. Par."29 ~. M.c.1:.. 
No objection on this ground was made. Not only did the prosecution 
introduce evidence as to the age of the girl assaulted but, prior to 
the introduction of evidence upon the merits, it presented authorities 
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in support ot the proposition that an assault upon a girl under the 
age or consent with intent to have sexual intercourse with her was 
an assault with intent to rape, thus making it clear that it was 
the theory of the prosecution that the averment or the specification 
ot an assault "with intent to commit*** rape" would be established 
by proof of an assault with intent to commit so-called statutory rape
(R. 262,263). (The federal civil courts have indeed held that proof 
or an assault with intent to colllllit so-called statutory rape sutticiently 
supports a charge or an assault with intent to rape. Walters v. United 

. States, 222 Fed. 892. Under the circumstances, and in the light or 
the wording ot the specification, accused could not have been misled 
as to the offenses intended to be charged, and the defect in the 
specification was not, therefore, fatal. Par. 87 b, M.c.M. Considering 
the fault or duplicity in an essentially similar charge, the Supreme 
Court or the United states has said: 

"It is next objected that the indictment is bad, 
inasmuch as it contains the double charge or a rape at 
coIIDD.on J.a.w and of the statutory offence under the act of 
February 9, 1889; and it 1a quite obvious that both 
these offences can be made out from the language or the 
indictment, which is in a single count. The allegation 
that the offence was by violence and against the will or 
the woman, with the other allegations in the indictment, 
describe the otrence or rape. The allegation that the 
defendant had carnal knowledge or a female under sixteen 
years or age makes out the offence under the statute or 
1889. But the view or the court was, that the allegation 
that the carnal knowledge was age.inst the will or the 
woman may be rejected as surpluaage, and the rest of the 
indictment be good under the statute referred to. And, 
as the court instructed the jury in accordance w1 th that 
view of the subject, and as the jury found the prisoner 
guilty not or the crime of rape eut or the smaller crime 
or carnal knowledge of a female under sixteen years or 
age, the action of the court on that subject was probably 
correct. At all events, the court had jurisdiction ot 
the prisoner, and it had jurisdiction both or the offence 
or rape and of carnal knowledge of a female under sixteen 
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years of age. It was its duty to decide whether 
there was a sufficient indictment to subject the 
party to trial for either or for both of these 
offences. As no motion was made to compel the pro­
secuting attorney to elect on which of the charges 
he would try the prisoner, we think that there was 
no error in its rulings on this subject." 135 u. s. 448. 

10. As to Charge II and its specification and Specification 3, 
Charge III, accused admitted without nitterial qualification his acts 
as described by Anne Bradford (Charge II and its specification} and 
Joan Odor (Charge III and Specification 3 thereunder), but denied any 
improper purpose therein and sought to justify his conduct as having 
innocently occurred in the course of instruction in equitation. The 
circumstances of time and place, the remarks by accused in each case 
urging secrecy and the nature of the acts themselves were such that 
there can be no reasonable doubt of the indecency and unlawfulness 
of the acts. The statements of accused to the Bradford girl following 
the assault upon her were, in their suggestive implications, distinctly 
corroborative of a lustful purpose on his part. Her comparative 
youth (1'ifteen years) was a fact in aggravation, as charged. The 
assertions by accused in both cases at the time of taking the indecent 
liberties with the persons of the girls, as well as his testimony at 
the trial, that he only sought to give the girls riding instruction 
were but indicative of subterfuge, or fraud, to enable him to accomplish 
his improprieties, and the court was fully justified in so believing 
and in rejecting as unworthy of belief his declarations of innocence 
of intentional wrongdoing. Although the girls apparently consented to 
the acts of accused, it is plain that their consent, if such there was, 
was obtained by fraud and through their ignorance and did not therefore 
affect the unlawful nature of those acts. 6 c. J. s. 941; Wharton•s 
Crim. Law (11th ed.), sec. 833. 

11. Evidence was received, without objection by the defense, 
to the effect that the witnesses Martha Rice Barnum, Anne Bradford and 
Joan Odor made statements prior to the trial which were consistent 
with other statements by them or with their testimony. As a witness 
for the court, Brigadier General Lear testified that after his 
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conversation with Misses Barnum and Bradford, in which he impressed 
upon them the importance or telling the truth and adhering to their 
statements, they did not subsequently change their statements (R. 331). 
Colonel Herr testified as a witness for the court that the girls 
last named were questioned by him but did not materially change their 
previous statements (R. 351,353); and that Miss Barnum stated to him 
that accused kissed her, asked her to remove her~ants" and penetrated 
her sexually (R. 352,353). Captain Edward B. Schlant, Judge Advocate 
ueneral's Department, testified as a witness for the court that the 
three girls named testified before him in the course or an investigation, 
and that neither subsequently changed her testimony (R. 337,338); and 
that Miss Barnum testified that on the night of October 27 she left 
her home at 7 p.m., that she waited for accused in front of his quarters 
and that he ran out and hugged her, and that he was then "breathing 
hard" (R. 347,348). Major Bradford, as a witness for the prosecution, 
and Captain Odor, as a witness for the court, testified, in effect, 
that in so far as.they knew their respective daughters had not changed 
their stories (R. 324,336). The court announced that General Lear, 
Colonel Herr, Captain Schlant and Captain Odor, whose testimony 
included that just noted, were examined by the court for the purpose 
of testing the credibility of the principal witnesses in the case (R. 363). 

The applicable rule or evidence is stated by the Manual for Courts-
Martial as follows: 

"In general, a witness gains no corroboration IIJ'3rely by 
repeating his statements a number of times to the same 
effect. Hence, similar statements made by a witness 
prior to the trial consistent with his present testimony 
are in general not admissible to corroborate him. But 
this is only a general rule, and there are some situations 
in which such statements, having a real evidential value, 
are admissible. For example, if a witness is impeached 
on the ground of bias due to a quarrel with the accused, 
the fact that before the date of the quarrel he made an 
assertion similar to his present testimony tends to show 
that his present testimony is not due to bias. So, also, 
where he is sought to be impeached on the ground or 
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collusion or corruption the circumstances of the 
case may show that such prior statements have such 
evidential value as to 100.ke them admissible." (Par. 124 !,) 

A comparatively recent and more complete statement of the rule as 
followed by the federal courts appears in Dowdy v. United States, 
46 Fed. (2d) 417, 424: 

"In the early days of the common law, the notion pre­
vailed that a witness .could always be corroborated, 
without any limitation, by the circumstance of having 
made at other times, statements consistent with the 
testimony delivered in court--a practice based on a 
loose, instinctive logic, popular enough even to-day, 
that there is some real corroborative support in such 
evidence. 2 Wigmore, Ev. par. 1125. But the lack of 
a logical foundation for a rule of such breadth, and 
the dangers attending the admissibility of such evidence 
without limitations, have been perceived and appreciated, 
and there can be no doubt that in modern times the 
general rule is that a witness cannot be corroborated 
by proof that on previous occasions he has made the same 
statements as those made in his testimony. 40 Cyc. 2787, 
text and cases cited in notes; 2 Wigmore Ev. pars. 1122-
1129; Ellicott v. Pearl, 10 Pet. 412, 439, 9 L. Ed. 475; 
Vicksburg & Meridian, etc., v. O'Brien, 119 u. s. 99, 
7 s. Ct. 118~ 30 L. Ed. 299; Inman Bros. v. Dudley 
(C. C.A. 6th) 146 F. 449, 455; Southern Pacific v. 
Schuyler (C. C. A. 9th) 135 F. 1015, 1017. 

"But there are numerous cases which hold that where 
a witness has been assailed on the ground that his story 
is a recent fabrication or that he has some motive tor 
testifying falsely, proof that he gave a sim.ilar account 
of the transaction when the motive did not exist, before 
the effect of such account could be foreseen, or when 
motives of interest would have induced a different 
statement, is admissible. But in order to bring the 

· ease within this rule, it must appear that the eonver-­
sation occurred soon after the transaction, is consistent 
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with the statements made on oath, was made before any 
motive to fabricate could exist, and contains such 
fact or facts pertinent to the issues involved as 
reasonably furnish to the jury some test of the 
witness' integrity and accuracy of recollection; and 
such evidence should never be admitted until the 
witness has been in some way impeached; and the jury 
should be carefully cautioned that the evidence is to 
be considered only as affecting the credibility of the 
witness; and it should never be admitted as substantive 
or independent supporting testimony. 40 Cyc. 2789, text, 
notes, and' cases cited; Di Carlo v. U. s. (C. c. A. 2d) 
6 F. (2d) 364; Boykin v. U.S. (C. C. A. 5th) 11 F. (2d) 
484, 486." 

See also Gelbin v. New York1 N. H. & H. R. eo., 62 Fed. (2d) 500, 502. 

There was in the present case a suggestion of bias and possibly 
collusion on the part of Miss Barnum, but none or the statements 
similar to her testimony or other declarations as proved was made 
prior to the suggested motive for fabrication, that is, prior to the 
occurrence of the alleged causes of bias or of the events suggestive 
of collusion. Although in his testimony accused suggested exaggeration 
or misunderstanding of his tootives by Misses Bradford and Odor and 
contradicted them as to facts in some minor respects, no attempt was 
made to impeach them by showing bias, collusion, corruption or similar 
circumstances. It would appear, therefore, that the introduction of 
the evidence noted as to consistencies of statement by the three 
witnesses was not justified by any exception to the general rule of 
exclusion, and that its admission was error. 

The Board of Review is convinced, however, that this error did 
not injuriously affect the substantial rights of accused within the 
meaning of the 37th Article of War. The veracity of Misses Bradford 
and Odor was not seriously attacked and accused expressly admitted 
the salient facts to which they testified. Miss Barnum was challenged 
by some attempts at impeachment, but her testimony was not contradicted 
in its important elements by the testimony of accused. In view of the 
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substantially uncontre.dicted testimony of the three girls, the 
testimony of accused and the corroborating circumstances properly to 
be considered, it is inconceivable that the court was materially 
influenced in its findings by the erroneously proved fact that the 
girls repeated their accusations to various persons. Their 
repetitions were, in any circumstances, of little logical weight, for 
"a witness gains no corroborahon D2rely by repeating his statements". 
Par. 124 .!, M.C.M. 

It was not legally improper for the court, in searching for 
possible inconsistent statements by the prosecution witnesses, to 
question other witnesses as to what the prosecution witnesses had said, 
and there is no reason disclosed by the record to assume that in 
eliciting the erroneous testimony the court intended to do other than 
to determine wh.ether the prosecution witnesses had been inconsistent. 
When the fishing net brought to the surface the consistent statements, 
the court might have removed the eITor by then expressly excluding the 
statements from consideration, but its failure to do so does not justify 
a conclusion that it accorded the repetitions any determinative weight. 

Without the erroneous testimony, the evidence is persuasive of 
guilt beyond reasonable doubt, and, considering the entire record of 
trial, the Board of Review believes that any hypothesis that this 
error materially influenced the court in its findings of guilty would 
be merely conjectural. The 37th Article of War provides that errors 
in the admission of evidence shall not invalidate the proceedings of 
courts-martial unless "it shall appear" that such errors have injuri­
ously affected the substantial rights of the accused. There is no 
such affirmative appearance of injury in this case. 

12. Majors Barnum and Bradford were permitted to testify, in 
effect, without objection by the defense, that upon hearing the 
statements of their respective daughters concerning the asfll\ults, 
they believed the stories to be true (R. 318,324). This testimony 
we.s mere opinion and its admission was erroneous. It was, however, 
manifest from the circumstances properly proved that the statements 
were in fact accepted as t~e by the parents, and the erroneously 
admitted opinions were therefore but cumulative in effect. In any 
event, it is clear, from the entire record, that the expressions of 
opinion could not have materially influenced the court in reaching 
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its own conclusions as to the credibility and accuracy of the two 
girls in their testimony before the court. 

13. The court overruled an objection by the defense to the 
testimony of hlajor Barnum that his daughter complained to him that 
·she had been criminally assaulted, basing its ruling upon the pro­
position that evidence of the fact that the complaint was made was 
proper although such evidence might not be received as proof of the 
assertions involved in the com.plaint (R. 311,312·). This action of 
the court was not in error. ~tis well established that upon prose­
cutions for assault with intent to rape, the tact that a complaint 
was made by the victim of the assault is admissible as bearing upon 
the complainant's testimony as to lack of consent. CM 198724, Clark; 
52 c. J. 1063; Note, 41 L. R. A. (N.s.) 886. The complaint, though 
delayed some days, appears, under all the circumstances, to have been 
made w1 thin a reasonable t 1me. Such delay as occurred was 1'o r con­
sideration as to the probative weight to be given the circumstance 
that a complaint was in tact made. 52 c. J. 1065. 

14. Th~ evidence as to the mental condition or accused is sub­
stantially as follows: 

There were introduced in evidence a report and two supplemental 
reports of a board of medical officers convened at William Beaumont 
General Hospital, Fort Bliss, Texas, to examine accused and report 
upon his mental condition (Pros. Exs. A,C,D). The board consisted of 
Lieutenant Colonel T. E. Scct.t, Medical Corps, chief of the Medical 
Service of the hospital mentioned, with extended experience in 
psychiatry from time to time since 1921 (R. 24,25); Lieutenant Colonel 
Francis E. Weatherby, Medical Corps, in charge of the psychiatric 
section and assistant chief of the Medical Service of the hospital, 
a psychiatrist with extended continuous experience in psychiatry since 
1914, and a Fellow of the American Psychiatric .Association since 1926 
(R. 49-51); and First Lieutenant Byron E. Pollock, Medical Corps, 
ward surgeon of a ward in the hospital, with special but limited 
experience in psychiatry (R. 74,75). This board had accused under 
observation from November 4, 193'1, to February 14, 1938, and one 
member or the board at least, Lieutenant Colonel Weatherby, continued 
his observation to the end of the court's inquiry on the issue ot · 
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sanity, February 23, 1938 (R. 28, 75,253). The board examined accused 
repeatedly and exhausted available medical means of determining his 
mental condition (R. 29,52,54; Pros. Exs. A,O,D). 

The board, on November 22, 1937, reported findings as follows: 

"The Board has carefully considered all the evidence 
in this case, including a detailed history of the officer's 
family and past life given by his wife and his mother-in­
law, together with the statements of officers who have 
known him, as outlined above, and has observed him con­
tinuously during his present hospitalization. At no time 
during this observation has the officer exhibited e.ny 
reaction other than that of a nol"lllal person in the situation 
in which he finds himself. 

"In spite of the history of insane antecedents in this 
officer's case, there is nothing in his past conduct during 
his army service which would classify him as insane, all 
reports being to the effect that he is a representative of 
a very high type or officer, and at no time has his official 
conduct been in question so far as this Board can determine. 

"The Board feels that many of his acts which have been 
presented as evidences of abnor-...ality might b~ explainec 
on the basis of occasional elcoholic indulgences. They 
are definitely not evidences of insau:. ty. 

"The Board has considered the etiology of manic­
depressive psychosic and tho possibility of heredit&!"Y 
influence effecting this officer's future mental heal:,'1. 
Authorities generally agree that hereditary influence does 
play some part in the production of mental disease in the 
offspring. 'l'he existence of manic-depressive psychosis in 
the parents does not, however, always result in mental 
disease or the children. Quoting Pollock, MSJ.zberg and 
Fuller (Oxford Medicine, volume VII, pages 437 and 438), 
who among 745 siblings of manic-depressive patients found 
a total of 29 cases of mental disease of whom only 11 1 or 
barely 1.5'"~ 1 were manic-depressive. Kahn, page 435, same 
article, out of 50 children, offsprings of manic-depressive 
parents, found only 10 manic-depressive children. Thus, it 
does not follow that because this officer has a history of 
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insanity in his antecedents that he too is insane. 
"The Board recognizes the fact that this officer is 

a decidedly extraverted individual of a hypomanic type 
of personal1ty. Sueh :persons are cheerfUl, 11vely and 
mobile; they are usually referred to as 'live wires' 
and as 'the life of the party'. '!hey are in practical 
affairs, enthusiastic, tireless workers, good organizers 
and daring adventurers. There is an ever present possi­
bility in all such cases that the condition may proceed 
fUrther. Marked activity and restlessness, emotional 
elevation and talkativeness have been described as pre­
psychotic states. 

"'Pre-psychotic states' exist in individuals who 
are not insane and 100.y precede the development or an 
actual psychosis. Insanity of recognizable character 
may be expected to follow under conditions or stress. 

"There is, however, in the case of this officer, 
no evidence that he has ever passed into an actual attack 
of the manic or hypomanic type of psychosis. His personal 
characteristics have admittedly been essentially the same 
over a long period of years. They have not been such as 
to cause any interference with his professional work and 
they have not given rise to any social conflicts as ob­
served by those about him in his daily life outside of 
his home. 

"The Board realizes that in view of the family 
backgl'Ound of the patient there may be a greater tendency 
to mental breakdown if stress is long continued. There 
is, however, no evidence that such has occurred up to the 
present time. No evidence or.an actual psychosis has so 
far appeared in spite of the fact that this officer he.a 
been hospitalized for considerable time under conditidns 
which cannot fail to cause severe nervous tension and 
mental stresa. 

"As hyperthymics we designate a group of psychopathic 
personalities that are bound together by their vivacity 
and excitability. There is no boundary line between the 
vivacious psychopath e.nd the normal vivacious person. 
such individuals are not insane and are commonly held 
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legally responsible for their acts. 
"This Board therefore considers this officer sane 

and mentally responsible for his acts. 
"Diagnosis: No mental disease :round." (Pros. Ex. A) 

On December 13, 1937, the board reported supplemental findings 
as follows: 

"l. the Eoard recognizes the fact or certain 
biological limitations and peculiarities on the part or 
Captain Morton McD. Jones which have largely governed 
his actions. It is established that his mother was 
insane, and that other members of his family have been 
mentally abnortm.l. In the opinion of the Board the 
individual characteristics of Captain Morton McD. Jones 
are due to hereditary factors. 

"From early life, this individual has been of an 
unusually active, aggressive nature, enthusiastic and 
courageous. These qualities have been emphasized to 
more than the normal or usual degree and have been the 
cause of his success as well as difficulties. Imprudence 
was shown by the fact that he ran away from home in boy­
hood, and 1.m;petuous recklessness was demonstrated by his 
joining the National Guard when seTeral years under age. 

"In his subsequent life, continued activity-., UJl.­

failing enthusiasm, extreme sociability, and a persistently 
extre.verted attitude have ma.de him an outstanding figure 
in sport, as e. horseman, and in his social and otticial 
relations with others. At the same time there has been 
according to his wife, such continued domestic discord 
as to cause her to question his mental :normality-. Lo:ag 
continued irritability and occasional outbursts ot anger 
are said to have been manifested by mental cruelty end 
even physical abuse. He has apparently been unusually 
attracted to young people. Within the past year, while 
in the Philippine Islands, he is said to have talked o::r 
them in a manner which his wife characterized as silly 
and his behavior with some of them was under suspicion. 
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A defin~.~ly psychopathic attitude or a sexual character 
is suggested. 

"2. All of this officer's conduct is explained 
by the condition of Constitutional Psych0pathic State, 
Hyperthymic Personality. Such an individual is not 
insane and is commonly held responsible for his acts, 
but is unsuitable for the military service. The members 
of the Board therefore believe that the information 
outlined above may be useful in determining the type 
of disciplinary action to be taken and disposition 
made in this case." (Pros. Ex. C) 

On February 14, 1938, the board reported further supplemental 
findings as follows: 

"The Board has kept this officer under continuous 
observation from the time of his admission to hospital 
November 4, 1937, to the present date. He has been 
seen by one or more members of the Board practically 
every day since his admission to hospital, and in many 
instances visited several times a day. All members of 
the Board have taken into consideration every act of 
this officer during this period of time and have given 
consideration to any possibility of conduct which might 
indicate insanity. A formal and detailed mental exami­
nation was carried out February 11, 1938, by all members 
of the Board and is attached herewith. 

"During the entire period of observation of this 
officer, it has been noted particularly that he has 
suffered from an anxiety neurosis of psychogenic origin 
due to the serious predicament in which he finds himself. 
This has not assumed the proportions of a psychosis. 
The anxiety state is believed to be a nonnal result of 
the mental torture which he has suffered. The fact 
that he has not become psychotic under such stress is 
good evidence of a fi:rm grip on reality. At no time in 
the period of this officer's observation or in the history 
obtained by this Board of the officer's past life has 
there ever been evidence of flight of ideas, abnormal 
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depressions, or emotional elevation of sufficient 
degree to indicate manic depressive or other psychosis. 
The history of this case indicates constitutional 
psychopathic state from early childhood, and continued 
study by this Board conf'ii,ns the opinion that this 
officer's entire conduct is explainable on the grounds 
of constitutional psychopathic state, hyperthymic 
personality type. 

"The Board therefore adheres to it's original 
opinion that this officer was sane and responsible for 
bis acts at the time of the alleged offenses and that 
he is sane and mentally responsible for his acts at 
the present time." (Pros. Ex. D) 

Each member of the board testified at length in explanation and 
confi:rma.tion of the board reports (R. 18-87,217-256). Lieutenant 
Colonel Scott testified that in observing and examining accused and 
seeking infon:nation as to his conduct and history "the board almost 
hopefully searched for something which would justify our calling 
him insane" (R. 29). Lieutenant colonel Weatherby testified that in 
his opinion it was "more difficult" for accused to adhere to the right 
than for most persons "although by no means impossible" (R. 56). This 
witness testified turther that if there was derangement in the case 
of accused he regarded it as a "derangement of personality and 
character and would not classity it as a mental derangement" (R. 52). 
He understood a "constitutional psychopath" to be one who suffers 
from a peculiarity or defect of character, as a result of which he 
"comes into personal end social conflicts". A "hyperthymic" type is 
one characterized by excessive energy, some irritability, unusual 
talkativeness, brightness and sociability, but who "often fails to 
control himself" (R. 53). Psychopaths may be of all grades of 
intelligence (R. 58). The reputed creditable military service ot 
accused was not incompatible with his condition as found because -

"the very qualities which I have described as a consti­
tutional psychopathic state, hyperthymic condition, very 
often produce superficial brilliance, over-activity, 
increased capacity for work, mental alertness, all are 
part or the picture, along with possibly excessive sexual 
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desire, excessive physical e.nd even mental activity, 
e.nd a certain lack of complete self-control. Many 
or these qualities, it can be understood, would give 
the impression of superiority rather than inferiority." (R. 64) 

Colonel Balph o. Devoe, Medical Corps, Division Surgeon, First 
cavalry Division, a witness for the defense, who stated that although 
he was not a psychiatrist he had received special training and had 
had some experience in psychiatry, testified that he had known and 
generally observed accused tram abo.ut 1928 to 1930, that he had 
specially observed and exemined him on several occasions while accused 
was in the general hospital at Fort Bliss, and that he had studied 
the reports of the board or medical officers above noted, together 
with additional data (R. 89-:91;98,102). He found evidences that 
accused was suffering tram "multiple sclerosis", residuals of minute 
hemorrhage• in the brain e.nd spinal cord, which might have resulted 
trom physical injuries, and might be "a sign or the onset or a distinct 
nervous disease" (R. 96). witness believed that accused had a mental 
disorder or disease, a psychosis of functional character, which was 
probably ot the manic depressive type, to which he was predisposed by 
heredity, but which might be schizophrenia (dementia praecox)(R. 102, 
109,113,114). He might have long periods of normality w1 th recurrent 
aberrations (R. 113). His insanity impaired his emotional control 
e.nd rendered hilp. incapable of distinguishing right from wrong (R. 96, 
111) and rendered him not reeponsible tor his actions at the time or · 
trial or during the six l!X>nths immediately preceding the trial (R. 96). 
Witness considered accused's detect to be in the "emotional and not 
in the mental sphere" (R. 122). In the period 1928 to 1930, witness 
observed in accused "a condition of exaltation which we describe as 
euphoria". an exalted state or "mental uplift" not justified by circum­
stances, an indication or mental disease and irresponsibility (R. 118). 
In witness' opinion, a "constitutional psychopath" could not render 
outstanding serTice in the army as accused had done (R. 93). 

Dr. Chester D. Awe or El Paso, Texas, a specialist in diagnosis 
and internal medicine, with some training and practice in psychiatry, 
testified tor the defense that he had examined accused, had read the 
reports of the board of medical officers and bad considered additional 
statements from persona who had known accused (R. 124,128,132,134). 

-30-



(107) 

He round some evidence or multiple sclerosis, not in an advanced stage, 
but which might result in mental impairment in e.n advanced stage 
(R. 137,145). Witness did not consider accused mentally responsible 
tor his acts (R. 136), this because of a "major psychosis" which had 
existed tor some time (R. 134), but which was not sufficiently advanced 
tor witness to state definitely whether it was of manic depressive or 
schizophrenic type (R. 141,153). His impression was that accused 
"was a manic depressive". He did not believe accused had been insane 
for as much as ten years (R. 141) • Wi tnesa did not believe that it 
was possible for a constitutional psychopath, emotional type, to succeed 
as an al'DlY' officer (R. 149). The detects of accused were generally 
emotional with "some evidence of mental deterioration" (R. 154). About 
eighty per cent or manic depressive cases have "manic depressive 
heredity" (R. 155). 

Dr. Samuel D. SWOpe, a physician of El Paso, Tex.as, with ten 
years' practice in psychiatry, testified tor the defense that he had 
examined the reports or the board or medical officers and various 
other atate~ta referred to him and had conversed w1th accused toUl" 
or five times ·over extended periods (R. 156-159,161). In witness' 
opinion accused belongs to the •class of dementia of a psychopathic 
personality• with intermittent periods of normalCJ"• Witness belined 
that accused "understands the wrong in a criminal act, (but) his 
inhibitive powers are ao low••* he is unable to Testrain a criminal 
impulae" (R. 160,161). J.ccuaed appeared to be "insane" and not 
mentally responsible tor his acts (R. 163,165), his psychopathic 
state possibly being elaasifiable as schizophrenic, manic depressive 
or multiple sclerotic. Witness was inclined to give him the latter 
classification but believed that he might become a manic d9J>reasive 
in a comparatively short time (R. 164). 

Dr. A. B. Stnart, a ps7chiatri&t w1th extended experience, 
superintendent of the New Mexico Insane .Aaylum, Laa Vega•, New Mexico 
(R. 166,185), and a member of the American Psychiatric Association 
(R. 178), testified tor the defense that he had observed accused on 
two occasions covering a total period ot about six hours (R. 178), 
had enmined the reports ot the board ot medical otticers, had talked 
to persons knowing accused and had received other statements con­
cerning him (R. 166) • 1F1 tneas believed accused to be insane and to 
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have been insane tor "some time", having a "deteriorated personality" 
(R. 167) and being classifiable as a "psychopathic personality• 
(R. 173) - "superticially a successtul individual, but as his lite 
shows, he is unable to carry through" in all ways the success 
ap~earing in some ways (R. 177). He appeared to have a "major 
patchosia" (R. 177), exhibiting evidences ot split personality or 
schizophrenia (R. 171,179). Witness did not reach a definite diagnosis 
ot schizophrenia (R. 179) or or any other specific type or psychosis 
(R. 178). He was o:t' the opinion that accused could not distinguish 
between right and wrong, and that he "'Would not know enough" to attempt 
to "cover up" his misdeeds. Should accused have sufficient mental 
capacity to attempt concealment ot wrongdoing he would not be insane 
(R. 184). The history ot accused as to heredity and early environment 
was indicative ot his psychotic tendencies (R. 167-169). Witness did 
not believe it possible to determine whether accused had multiple 
sclerosis (R. 170,183), but the history or his physical injuries was 
suggestive ot that condition and it could not be overlooked (R. 167, 
170). \fitness was intonned that accused had been "guilty or abnormal 
sex conduct*** demanding and acquiring sexual intercourse with his 
wife during her menstrual period", this over a considerable length 
or time during recent years, and believed that this circumstance, as 
well as reported outburst• in his home and other recent abnormal conduct 
ot accused, was suggestive o:t' progressive "deterioration" (R. 172,173). 
In witness• opinion, the "deviation trom the normal" in accused com­
menced about ten years ago (R. 180). Had he been a "constitutional 
psychopath", the detects would have been present at all times and he 
could not have aucceeded in the a~ (R. 177). The unusual reaction• 
or accused in his home, dirtering from his noxmal official conduct, 
might be explainable by his overindulgence in alcohol (R. 191). 

Affidavits by physicians who had read the reports or the board 
ot medical officers and allied statements were received in evidence 
tor the defense as follows: 

Dr. Julian w• .Ashby, psychiatrist, superintendent and chief ot 
staff of the North Carolina State Hospital for the Insane, R13.leigh, 
North Carolina. A maternal uncle of accused was at one time confined 
in affiant•s institution. Atfiant believed that the board had not 
given sufficient weight in its findings to the hereditary !actor in 
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' the history of accused, and was of the opinion that accused was a 
"manic-depressive type", mentally incapable of distinguishing right 
from wrong or of adhering to the right. (Def. Ex. 2) 

Dr. John w. Myers, neuro-psychiatrist. Affiant stated that his 
views might be altered by examination of accused and interviews with 
his family, but was of the opinion, upon reading the matter before 
him that accused -

"is psychotic and that he suffers a mental disorder, 
perhaps best classified as Schizophrenia, with episodes 
of disassociation and psycho-sexual deviation. I e.m 
turther of the opinion that the accused was not able 
to adhere to the right du:rlng such episodes." (Def. Fx. 4) 

Dr. M. O. Blakeslee, medical superintendent of the New Mexico 
Home and Training School, Los Lunas, New Mexico, a Fellow of the 
American Psychiatric Aasociation (R. 211). 

"I gain the impression on reading the evidence presented 
that the accused is a person whose mental condition is 
classified under the head of a constitutional psycho­
pathic inferior state. His antecedent psychotic history 
certainly colors the case with the uncertain heredity 
transmission possibilities, the evidence of increasing 
irritability following continued athletic events, the 
alternating extre.versional attitudes in social contacts, 
and the irritability evidenced in his home, present 
evidence or a disassociation which might well be the 
result of a subcenscious urge which would lead to actions 
otherwise inhibited, and which would negativate, at least 
temporarily, his ability to appreciate the right trom the 
wrong in his conduct." (Def. E:t. 5) 

Dr. Karl A. Menninge1 of the Menninger Clinic, Topeka, Kansas, 
a psychiatrist of exceptio'.'t'lal.ly high standing (R. 55,97,17._7). Affiant 
stated that his opinion was tentative only, inasmuch as it was drawn 
wholly from study of the observations of others, an "entirely un­
satisfactory method of coming to definite psychiatric conclusions". 
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He believed, however, in view of the history of the success of accused 
as an officer of the army, that he was not a "psychopathic personality". 
Affiant found no evidence that the "state" of accused was "constitutional". 
The term "hyperthymic personality" was unknown to affiant, but he 
thought the board of medical officers might have meant "hypomanie". 
He found evidence in a statement by the wife of accused and others of 
"excited paranoid periods" and of "repeated minor psychotic episodes 
with indications of a proximate major psychotic outbreak", and believed 
that accused ~is probably insane e.nd has been for some time". 

"Taking the man's life history as a whole, it would 
be our impression that he was a man of exceedingly unstable 
personality who :managed to maintain his mental integrity 
and his social adjustment by dint of extraordinary effort, 
exhibited in the form ot intense application to work. 
•••One could say, then, that this man appears to have 
been slowly losing his battle against an 1mn1nent outbreak 
of a permanent psychotic (insane) state. If he proves to 
have been guilty of some kind of sexual manipulations of 
the gi~l• in question, it can safely be concluded that 
such behavior was in all probability psychotic, in view 
of this history." (Def. Ex. 6) 

Lieutenant Colonel Weatherby testified in rebuttal that in repeated 
examinations of accused he had not found any evidences of multiple 
sclerosis. Neither had witness observed in accused any symptoms of 
schizophrenia, a "psychosis ot a shut-in, seclusive type of personality" 
usually occurring in young unmarried persons, and not developing "an 
extroTerted, aggressive, sociable and open type of personality" as in 
manic depressive cases. The manic depressive psychosis usually occurs 
in older, married persons. {R. 217,218) Neither did he find any 
evidence of delusions {pe.ranoia)(R. 235). Euphoria is an "abnormal 
sense of well being" not necessarily, but possibly, a symptom of manic 
depressive insanity (R. 218,241). Witness did not discern a degree of 
euphoria in accused which might be deemed abnormal, but did observe 
evidence of "some euphoria" (R. 241). The term "hyperthymic" is one 
used in a publication by a professor of psychiatry of Yale Uniyersity 
(R. 219), and is not the equiTalent of "hypomanic", which, used alone, 
defines a psychosis {R. 220). Witness discussed in detail Dr. :flenninger's 
report {R. 221-236), and stated, in effect, that he found nothing therein 



(lll) 

to change his views expressed as a member of the board of medical 
officers. Referring to Dr. Menninger's statement that accused 
"appears to have been slowly losing his battle against an imminent 
outbreak of a permanent psychotic (insane) state", witness testified 
that in hie opinion "so far, he has not quite lost the battle. I 
think he has had a great deal to contend with in his psychopathic 
personality." (R. 236) Witness believed it would be di-rt'icult, but 
possible, for a constitutional psychopath to meet the demands of 
military service over a period of twenty years, but that an insane 
person could not "meet the demand.a if he were actually insane at any 
time• (R. 218,219). 

15. It appears from the evidence that the members of the board 
of medical officers examined with marked competence and thoroughness 
all phases of the question of the mental responsibility of accused 
for his actions, giving special heed to the history- of hereditary 
and environmental influences, as well as to the history- or his career 
as an o"tficer or the umy, and to such history or his conduct aa an 
individual as could be obtained from members or his family and else­
where. The board's observation of accused was painstaking and pro­
longed. The conclusions of expert witnesses for the defense conflict 
with the conclusions or the board in crucial particulars, but, con­
sidering all or the testimony, the Board of Review is of the opinion 
that the court could not reasonably have reached any other conclusion 
than that the most convincing and reliable evidence before it was 
the reports or the medical officers end the testimony or the members 
thereof, and that it is shown beyond reasonable doubt that accused 
was sane at the time or the commission of his offenses and at the 
time of trial. It may be added that the evidence or the wrong:rul 
acts as developed at the trial subsequent to the inquiry as to the 
sanity or accused does not suggest to the lay mind any mental condition 
not usually suggested by the proof in criminal trials of offenses of 
the nature of those here involved. Other evidence of these wrongtul 
acts, similar to that developed at the trial subsequent to the inquiry 
as to sanit7, was considered b7 the expert witnesses. 

16. Prior to the trial the defense requested the employment 
and attendance of seven certain expert witnesses at the trial. The 
convening authority disapproved the request on the grounds that a 
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board of medical officers had examined accused, that it was not shown 
that the employment of psychiatrists at government expense was 
necessary at that time, and that public funds for such purposes were 
limited. The defense was advised, however, that it might submit to 
the court a request for the employment or and the fixing or compen­
sation ror an expert psychiatrist. (Der. Ex. l) No request of this 
nature was made to the court, but the correspondence embodying the 
original request and the action thereon was introduced in evidence 
by the defense to "speak tor itself" (R. 87,88). Three or the expert 
witnesses requested appeared as witnesses tor the defense (Dre. Stewart, 
AJ,e and Swope). Affidavits or two of the others (Drs. Menninger and 
Myers) were offered by the defense and received in evidence. A letter 
from a sixth (Dr. Franklin G. Ebaugh of Denver, Colorado) was ottered 
in evidence and was attached to the record of trial tor the information 
of the reviewing authority, but was not received in evidence (R. 210). 
There appears to have been no abuse or discretion by the convening 
authority in declining the employment of experts as requested; and 
no abuse of discretion by the court in not requesting the employment 
of experts other than those who appeared as witnesses. 

17. The accused is 43 years of age. The Army Register shows 
his service as follows: 

"Sgt. and stab. sgt. 'l'r. B, l Cav., N. c. N. G. 27 June 
16; hon. dis. 15 July 18; 2 lt. or Inf., u. s. A. l June 
18; accepted 16 July 18; vacated 14 ~ept. 20.--2 lt. of 
eav. l July 20; accepted 14 Sept. 20; l lt. l .July 20; 
capt. l Feb. 34." 

18. The court was legally constituted. No errors injuriously 
affecting the substantial rights or the accused were comnitted during 
the trial. In the opinion or the Board of Review, the record of trial 
is legally sufficient to support the findings of guilty and the 
sentence an~ to warrant confirmation thereof. Dismissal is authorized 
for violation of the 93d, 95th and 96th Articles of dar. Confinement 
in a United states Penitentiary is authorized under Article of war 42 
for the offenses involved in the Specifications, Charges I and II, 
recognized as offenses of a civil nature and so punishable by con­
finement in a penitentiary, that involved in the Specification, Charge I, 

-36-



{113) 

by section 276 of the Federal Penal Code (u.s.c. 18:455), and that 
involved in the Specification, Charge II, by section 814 or the 
Code of the District or Columbia (D.c.c. 6:37). 

~~, :::::::: 
~ J'Udge Advocate. 

To The J'udge Advocate General. 
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lat Ind, 

War Department, J',.A..G.o.. MAY 14 1938 - To the Secretal'J' ot Jar, 

1. Herewith tl'8llsmitted tor the action ot the Pre•ident are the 
record of trial and th• opinion of the Board ot Rniew in ~ oue ot 
Captain Morton McD. J'onH, 8th Cavall"T• 

2, I concur in the opinion of the Board of Rniew that th• NC01'4 
ot trial 1a legally autfichnt to •upport findings ot guil't7 ot e 
aaaault by accused upon Martha Rice Barnum, with intent to commit ... 
called •tatutol"T re.pe, - that 1•, with intent 110 haH intercourH with 
a female under the legal age of consent; ot an aggravated, indecent 
assault upon .Anne Bre.dford; and ot an indecent aaaault upon loan Odor, 
as charged, and legally autticient to support the sentence, and that 
the record ot trial warrants con!irmation of the sentence. I think 
the sentence is appropriate to the offenses end recommend that 111 be 
confirmed and carried into execution, 

3, It was contended by the defense that accused •• not, at the 
time ot the commission of his wrongful acts, mentally respon•ibl• 
therefor, and similar representations are contained in correspondence 
to the War Department which accompanies the record. There is 81'idenc• 
that the mother of accused, now deceased, was insane and wu confined 
tor many years in an institution on that account, and that theN 
ha• been insanity in other members of the family. Prior to the trial, 
accused was thoroughly exemined by a board of medical officers, in­
cluding skilled psychiatrists ot wide e:z:perience, Thia board, atter 
exmnination and close obserTation of accused over a period of more 
than three months and consideration of his histol"T as •upplied b7 
members of his family and e.s obtainable from other sourcH, reached 

., the concluaion that accuaed, largel7 through hereditarr intluencH, 
has detect• of penonality and character but 1a not inMne and 18 and 
has been mentally responsible tor hi• acts. Experts, including 
civilian psychiatrists of high standing, testified, made affidavits 
or wrote letters in behalf or the defense to the effect that the7 
believed accused to be insane and not mentally responsible tor hia 
acts. These experts had before them the reports of ths board of 
medical otficers and the hhtory of accused as contained thcNiD. and 
oer,ain other cumulative data, but their examination and obHnat1on 
ot acouaed was relatively limited. In addition to the ev1d8lloe 
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noted above there were forwarded to this office ~1th the record or 
trial copies or reports b7 three medical officers on duty at the 
Station Hospital, Fort Sam Houston, Texas, the chief or the medical 
aervice or that hospital and two experienced psychiatrists, to the 
effect that they had studied the original report ot the board or 
medical officers, including the history ot accused, and concurred 
in substance with the oonclusiona or the board. These officers did 
not, apparentl1', obaerve or examine accused. 

Considering all the evidence in the case, I em convinced that 
it was i)roved beyond reasonable doubt that accused was sane at the 
time of the cOillll.1sa1on or his acts and at the time or trial. In 
view ot the thoroughneas with which the mental condition of accused 
he.a already' .been examined, I can aee no uaetul. purpose in reopening 
the case at this time tor :f'Urther inquiry upon this issue. 

Attention ia invited to eopiea or letter,, accompanying the 
record ot trial, dated March 11, l9ZS, trom Lieutenant Colonel T. R. 
Scott, Medical Corps, end Lieutenant Colonel F. E. Weatherby, Medical 
Corps, the two senior members of the board of medical officers, 
atating, subsequent to the trial, that in their opinion accused may-, 
because or hia constitutional psychopathic state, develop insanity 
\lllder confinement. The possibility or insanity developing under 
confinement 1a frequently encountered in cases or thia kind. I 
believe that the sentence should not now be disturbed • 

. , •. The records or the War Department show the following: 

Captain J'onea was born in North C&rolina, January 1, 1895. H• 
received inatru.ction in a normal school for two years. He was com­
missioned a aecond lieutenant, National Army, June 1, 1918, and served 
in Fre.nce during the World war. .Al)po1nted to the Regular Army in 
1920, he graduated trom the caTal.ry' School, Troop Officers' Course, 
in 1923. He was promoted to captain, February l, 1934. 

Forty-seven efficiency reports have been rendered upon him. In 
twelve or these reports, coverill& about three years e.nd ten montha, 
hia gene1"8.l 1"8.ting was auperior. In twenty-tour of the report•, 
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covering about six years and two months, his general rating was 
excellent or the equivalent. In eleven of the reports, covering 
about three years and nine months, his general re.ting was satis­
factory or the equivalent. He has been commended upon numerous 
occasions, end his efficiency file contains several commendatory 
remarks concerning his horsemanship, skill in polo, and efficiency 
in managing horse shows and polo tournaments. 

5. It is recommended that a United States Penitentiary be 
designated as the place of confinement. 

6. Consideration has been given to letters to the Secretary of 
War, attached to Captain Jones' 201 file, as follows: 

a. From Honorable J. w. Bailey, United States Senate, dated 
March-8, 1938, with inclosure; 

b. From Mr. Turner w. Battle, Department of Labor, Washington, 
D. c.--; dated March 9, 1938, with inclosure; 

c. ~m Honorable Robert R. Reynolds, United States Senate, 
dated-M!.rch 3, 1938; 

and to a letter to the Secretary of War, attached hereto, from 
Honorable Frank Murphy, Governor of the State of Michigan, dated 
April 6, 1938. 

Allen w. Gullion, 
~jor General, 

dge Advocate General. 
4 Incls. 

Incl. 1-Record of trial. 
Incl. 2-Ltr for sig, of Secy. of War. 
Incl. 3-Form of Executive action. 
Incl, 4-Ltr to Secy. of We.r tr Gov, Murphy. 



W.AR DEPAR'IMENT (117)
In the Office of The Judge Advocate General 

Washington, D. c. 

Board of Review 
CM 209627 

IIAV 1 3 1938 

UNITED STATES ) SEVENTH CORPS AA.EA 
) 

v. ) Trial by G.C.:M., convened at 
) Fort Snelling, Minnesota,

Firsu Lieutenant HUGH D. ) April 19, 1938. Dismissal. 
BALSTPI> (0-336455), ) 
Medical Corps Reserve. ) 

OPINION of the BOARD OF REVIEW 
ImDa3ILL, FRAZER and HOOVER, ;fudge Advocates. 

l. The record of trial in the case of the otticer named above 
has been exe.mined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and speci- . ,. 
fications; 

CHARGE: Violation of the 95th Article of War. 

Specification l: In that 1st Lt. Hugh D. Halsted, 
Med-Res., did·, at Fort Snelling, Minnesota, on or 
about February 23, 1938, with intent to deceive 
Lt. Colonel William B. Borden, M. c., District 
Surgeon, Minnesota District, CCC, officially state 
to the said Lt. Colonel William B. Borden,·M. c., 
that he (lat Lt. Hugh D. Bllsted, Med-Res.) was a 
graduate of Northwestern University, Chicago, 
Illi~ois, in the year of 1932, having in his 
possession a diploma from the said university and 
that he had completed one year of interneship in 
the Minneapolis General Hospital, or words to that 
effect, which statement was then known by the said 
1st Lt. Hugh D. Halsted, Med•Res.,to be untrue, in 
that he was not a graduate of the said university; 
was unable to present the said diploma and had not 
completed one year of interneship in the said 
Minneapolis General Hospital. 
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Specification 2: In that 1st Lt. Hugh D. Halsted, 
Med-Res., did, at Fort Snelling, Minnesota, on or 
about August 1, 1937, with intent to deceive Captain 
Edgar B. Moomau, VJJCR, District Adjutant, Minnesota 
District, CCC, and 1st Lt. Paul E. Arneson, Inf-Res., 
Assistant District Adjutant, Minnesota District, CCC, 
officially state to the said Captain Edgar B. Moomau, 
VMCR, end 1st Lt. Paul E. Arneson, Inf-Res., that he 
(1st Lt. Bugh D. Halsted, Med-Res.) had been promoted 
from 1st Lieutenant, Med-Res., to Captain, Med-Res., 
and that he had received notification of such pro­
motion through his reserve division, or words to 
that effect, which statement was then known by the 
said 1st Lt. Hugh D. Halsted, Med-Res., to be untrue, 
in that he had never been so promoted nor has he ever 
been so notified. 

He pleaded guilty to, and was found guilty of, the Charge and speci­
ficationa. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
under Article of War 48. 

3. The evidence, together with the pleas of guilty, shows that 
about August 1, 1937, accused, while on active duty as First Lieutenant, 
Medical Corps Reserve, Assistant District Surgeon, ~~nnesota District, 
Civilian Conservation Corps, was observed wearing Captain's bars. 
Upon being questioned, he stated to the District Adjutant, Captain 
Edgar B. Moomau, Voluntary Marine Corps Reserve, and to the Assistant 
Distri·ct Adjutant, First Lieutenant Paul E • .Arneson, Infantry Reserve, 
that he had been promoted to Captain and that he had received notice 
of his promotion from his reserve division. He had.not been so pro­
moted and had not so received notice. (R. 10-16) (Specification 2) 
About February 23, 1938, while accused was Assistant Surgeon of the 
district, Lieutenant Colonel William B. Borden, Medical Corps, 
District Surgeon, interrogated him concerning a report or complaint 
of his lack of medical credentials received from the .American Medical 
Association. Accused then stated that he graduated from Northwestern 
University Medical School in 1932 and had a diploma showing such 
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graduation, and that he had co~leted one year or interneship in 
the Minneapolis General Hospital. Neither or these statements was 
true. (R. 7-10) Accused was never a registered student at the medical 
school. He had served about three months as an interne at the 
hospital. (R. 7-10) · 

4. The charge sheet shows that accused was conmissioned a First 
Lieutenant, Medical Corps Reserve, on September 25, 1935, that he was 
placed on active duty the following day, and that he remained on such 
duty to the date or trial. Accompanying the record or trial is a 
copy of paragraph 3, Special Orders 327, Headquarters Seventh corps 
Area, December 13, 1937, continuing his tour or active duty trom 
February 1 to July 31, 1938. 

5. The court was legally constituted. No errors injuriously 
affecting the substantial rights or the accused were committed during 
the trial. ln the opinion or the Board or Review, the record or trial 
is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirnation thereof. Dismissal is mandatory 
tor violation Gf the 95th Article of war. 

Judge Advocate. 

Advocate. 

To The Judge .Advocate General. 





W.AR DEPAR'IMfflT 
(121)tn the Office of The Judge Advocate General 

Washington, D. c. 

Board of Review 
CM 209651 

MAY 1 3 1938 

UNITED STATES ) FOURTH CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort Moultrie, South Carolina,

Privttes WILLIAM c. P.AIMER ) March 22, 1938. Aa to each: 
( 6 7 90342) and WILLIS D • ) Dishonorable discharge and 

MORRELL (6367090), both of ) confinement for three ·-{3) years • 
.Battery D, 13th Coaat ) Penitentiary.
Artillery. ) 

HOLDING by the BOARD OF REVIEW 
KRIMBILL, FRAZER end HOOVER, J\tdge Advocates. 

1. The record of trial in the cas~ of the soldiers named above 
has been examined by the Board of Review. 

2. The accused were tried upon the following Charge and Speci­
fication: 

CHARGE: Violation of the 93d Article of War. 

Specification: In that Private William c. Palmer, and 
Private-Willis D. Morrell, both of Battery D, 13th 
Coast Artillery, acting jointly and in pursuance 
of a comm.on intent, did, at Fort Moultrie, S. c., 
on or about February 26, 1938, commit the crime of 
sodomy, by feloniously and against the order of 
nature having carnal connection, :per mouth, with 
each other. 

Each accused pleaded not guilty to, and was found guilty of, the Charge 
and Specification. No evidence of previous convictions was introduced. 
Each was sentenced to dishonorable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at bard labor for 
five years. The reviewing authority approved the sentences but reduced 
the period of confinement in each case to three years, designated the 
United States Penitentiary, Atlanta, Georgia, as the place of confinement, 
and forwarded the record of trial for action under Article of War 5~. 
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3. The evidence shows that at about 2 p.m., February 26, 1938, 
accused were observed "milling around", apparently drinking, in the 
vicinity of an "observation station" at Fort Moultrie, South Carolina. 
At about 4 p.m. they were observed lying on a platform of the obser­
vation station, the platform being at the head of a stairway of some 
kind having six or eight steps. The two were on their left sides, 
facing each other. (R. 5) The space they occupied was narrow and 
they were very close together (R. 6). The belt and trousers of one 
accused, Palmer, were open and "partly lying back on his buttocks". 
His body was visible only from the "waist down". The other accused, 
Morrell, was seen to raise his head and shoulders and look about. (R. 5) 
The witness who observed accused reported what he saw and, a few minutes 
later, went to the platform with two officers (R. 5-8). Accused were 
then in the same positions. Palmer's buttocks were exp~sed. (R. ?,8) 
Morrell again raised his head "up over the other man's hips", his head 
not being over five or six inches from Palmer and his hand being on 
the lower part of Palmer's body (R, 6-8). The witnesses could not see 
the genitals of accused (R. 6). One of the officers started up the 
steps and asked accused for their names. They arose, each holding up 
his trousers. Morrell's, as well as Palmer's, trousers were open. 
(R. 6-S) Morrell had an erection (R. 8,9). In response to the 
officer's question, M>rrell stated his name was "Johnson" and Palmer 
gave the name "Billy Smith". They also said they had gone on the 
platform to urinate. There was no physical evidence that they had 
done so. The officer ordered them to report to their organization 
under arrest, whereupon Morrell said to Palmer, "I told you we should 
not come up and that we would get caught". (R. 7) 

For the defense, witnesses testified to the previous good 
reputation of accused as to character and veracity. 

Accused Palmer testified that on the afternoon in question he 
and Morrell drank heavily, and that witness became quite drunk. The 
two being in the vicinity of the observation station, Morrell laid 
down on the platform and witness, after urinating, laid down alongside 
him to sleep. At this time witness "~assed out" and knew nothing 
further until awakened by "some big man" coming up the step~. He 
then discovered to his confusion that his trousers were unbuttoned 
and "didn't know what to say". He did not recognize the "big man" 
as an officer, so gave a fictitious name. (R. 11-13) 
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Morrell made an unsworn statement that he and Palmer had been 
drinking heavily and that Morrell became 111, laid down on the 
platform and went to sleep. He thought Palmer went to barracks but 
on being awakened discovered that he was also on the platform. He 
did not know that the person who awakened him was an officer. (R. 13) 

4. To establish the crime of sodomy, as charged, it was necessary 
to prove actual aexual penetration of the mouth of one of accused. 
Par. 149 k, M.C.M. It is well established that penetration may be 
proved by-circumstantial evidence, but that strict proof is required. 
Dig. Ops. JAG 1912-30, sec. 1590; CM 206242, Slone. Mere conjecture 
or suspicion is not enough. The evidence in ~case shows that 
accused assumed physical positions from which penetration by mouth 
might be accomplished, and the condition of their clothing, their 
appearance and actions, and their conduct and statements when 
interrupted are strongly indicative of an intent on their part to 
commit the offense charged. But the facts in evidence do not, in the 
opinion of the Board of Review, constitute sutficient basis for a 
reasonable inference that the mouth of either accused was actually 
penetrated. The following has heretofore been quoted by the BOard ot 
Review as pertinent in cases of this character: 

"There is no direct evidence that the specific crime 
charged, copulation per os, was com:nitte~~ The con­
viction rests solely upon the fact that when they were 
with difficulty aroused, the head of the accused was 
resting upon the stomach of Shafter, and that he held 
the penis of Shaffer in his hand. That this creates a 
strong suspicion is unquestionably true, but this is all 
of the incriminating evidence, tor the other circumstances 
related do not tend to show guilt or in any wise strengthen 
this incriminating evidence. There is nothing else to 
discredit the denial of the accused, supported as it is 
by proof of his good reputation. 

"Under this evidence the court erred in giving the 
instruction and in sustaining the conviction which so 
manifestly rests only upon suspicion. Evidence of pene­
tration is necessary to establish this revolting crime, 
and, while this may be and generally can only be shown 
by circumstantial evidence, such evidence must be con­
vincing to a moral certainty and sufficient to exclude 
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every reasonable doubt." Hudson v. Commonwealth, 
127 s. w. (Virginia Supreme Court of Appeals) 89. 

In the opinion of the Board of Review, the evidence is not legally 
suf;icient to support the findings of guilty of sodomy, in violation 
of the 93d Article of War, but is legally sufficient to support 
findings of guilty of the lesser included offense of an at.tempt to 
commit sodomy, in violation of the 96th Article of War. 

Confinement in a penitentiary is not authorized by Article of War 
42 upon conviction of an attempt to commit sodomy, that offense not 
being punishable by confinement for more than one year by any statute 
of the United States. CM 196922, Killalea; CM 192456, Ciambrone; 
Dig. Ops. JAG 1912-30, sec. 1613. 

5. For the reasons stated, the Board of Review holds the record 
of trial legally sufficient to support only so much of the findings 
of guilty in each case as involves findings that accused, acting 
jointly and in pursuance of a common intent, did, at the place and 
time alleged, attempt to commit the crime of sodomy by attempting 
feloniously and against the order of nature to have carnal connection, 
per mouth, with each other, in violation of the 96th Article of war, 
and legally sufficient to support only so much of the sentence in 
each case as modified by the reviewing authority as involves dishonorable 
discharge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for three years at a place other than 
a penitentiary. 

~ Judge Advocate. 

~~ Judge Advocate. 

, , , -;udge Advocate. 



WAR DEP.AR'IYENT (125)In hie Office of 1'he Judge Advocate Genere.l. 
Washington, D. c. 

Board of Review 
CJ4 209677 

MAY 2 4 1938 

UNITED STATES ) EIGHTH CORPS AREA 
) 

Te 1 Trial by G.O.M., convened at 
) .Fort Sam Houston, Texas,

Second Lieutenant TH~ R. ) !&lrch zo, 1938. Dismissal.. 
CONNER (0-20133), 8th ) 
Engineers. ) 

OPmION of the BOARD OF REVIEW 
KRIMBILL, FRAZER and HOOVER, Judge Advocates. 

l. The record or trial in the case of the officer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accuse~ was .tried upon the following charges and speci-
fications: · 

CHARGE I: Violation of the 96th Article of War. ' 

Specification: In that Second Lieutenant Thomas R. Conner, 
8th Engineers, did, at or near San Antonio, Texas, on 
or about December 5, 1937, willfully and unlawtully 
fly an Army airplane dangerously low over the restricted 
area of San Antonio and its suburbs. 

CHARGE II: Violation of the 94th Article ot War. 

Specification: In that Second Lieutenant Thomas R. Conner, 
8th Engineers, did, at or near Randolph Field, Texas, 
on or about December 3, 1937, knowingly and willtull7 
apply to his own uae Arms airplane, 'l'ype BT-9B, A.O. 
~o. 37-153, Squadron No. 243, ot the value ot about 
$16,207.16, and about 100 gallons ot ga1olin1, ot the 
value or about f9.70, property ot the United State•, 
turnished tor the military serYice thereot. 

http:16,207.16
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CHARGE III: Violation of the 95th Article ot War. 

Specification l: In that Second Lieutenant Thomas R. Conner, 
8th Engineers, with intent to deceive Starr Sergeant 
Jemes C. Rosser, Private First Class Henry L. IAtimer 
end Private First Class William c. Brazier, all of 
46th School Squadron, A.C., who were then in the exe­
cution ot their du~y as members of the alert crew or 
46th School Souadron, A.C., did, at Randolph Field, 
Texas, on or about December 5, 1937, wrongfully pretend 
to said Staff Sergeant Rosser, Private First Class 
Latimer and Private First Class Brazier that he was 
Second Lieutenant Mell M. Stephenson, Jr., Air Corps, 
and that he was authorized to fly A:rmy airplane, Type 
BT-9B, A.C. No. 37-153, Squadron No. 243, well knowing 
that said pretenses were false, and by means thereof 
did deceit:fUJ.ly obtain from said staff Sergeant Rosser, 
Private First Class Latimer and Private First Class 
Brazier, for his own use, said Anny airplane, Type 
BT-9B, A.O. No. 37-153, Squadron No .• 243, or the value 
d~ ~bout $16,207.16, property ot'the United States, 
turnished tor use in the military service thereof•• 

Specification 2: In that Second Lieutenant Thomas R. Conner, 
8th Engineers, did, at Randolph Field, Texas, on or 
about December 5, 1937, with.intent to deceive staff 
Sergeant Jemes c. Rosser, 46th School Squadron, A.O., 
who was then in the execution of his duty as noncom­
missioned officer in charge of the alert crew of 46th 
School Squadron, A.O., state to the said staff Sergeant 
Rosser that "I have a clearance, it is in my quarters," 
or words to that effect, which statement was known by 
the said Lieutenant Conner to be untrue in.that he 
did not have such clearance. 

He pleaded not guilty to the charges and specifications, and was found 
guilty of Chargea I and II and their specifications, guilty ot 
Specification l, Charge III, except the words -

"that he was Second Lieutenant Mell M. Stephenson, Jr., Air 
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Corps, e.nd", e.nd 

"e.nd by means thereof did deceitfUlly obtain from said 
Ste.ff Sergeant Rosser, Private First Class Le.timer and 
Private First Class Brazier, for his own use, said Army 
airplane, Type BT-9B, A.C.• No. 37-153, Squadron No. 
243, of the value of a.bout $16,207.16, property or the 
United States, furnished for use in the military service 
thereof", and furthermore 

"pretenses were", substituting therefor the words 
"pretense was", 

guilty or Specification 2, Charge II~, e.nd not guilty or Charge III 
but guilty of violation of the 96th Art1cle of War. No evidence or 
previous convictions was introduced. He we.s sentenced to be dismissed 
the serTice~ The reviewing authority approved the sentence and 
1orwarded the record or trial for action under the 48th Article or we.r. 

3. The evidence shows that at a.bout 10:45 e..m., Sunday, December 
5, 1937• accused dr9ve in an automobile to a hangar at Randolph Field, 
Texas, e.nd inquired e.s to whe.t person was to use e. certain Army e.irple.ne, 
Type BT-9B, Air Corps Number 37-153, Squadron Number 243, which was 
standing nearby. He was told that it was fore. Lieutenant Stephenson. 
(R. 15,16,19,32) It had been prepared for a cross-country flight and 
was fueled with 105 gallons of gasoline (R. 21) of the value or nine 
and seven-tenths cents per gallon. The airplane, property of the 
United Ste.tea, was or the value of a.bout $16,207.16. (Pros. Ex. I) 
Accused departed and shortly theree.:rter borrowed from an officer 
acquaintance e.t the field a set of flying equipment (R. 57,58). At 
about 11 a.m. he returned to the he.nge.r wearing the flying equipment 
and got into the e.irple.ne. Private First Cle.es William E. Brazier, 
46th School Squadron, Air Corps, a member of the alert crew at the 
hangar, approached and asked accused if he had his "cleare.nQe" 
(R. 21-23), e.n authorization required for cross-country, but not for 
local, flights (R. 76; Pros. Ex. H). Accused stated that he did not 
he.ve a clearance and suggested "How about fixing it up for me?" 
Accused started the motor of the airplane (R. 22), and Brazier reported 
to Staff Sergeant James c. Rosser, noncommissioned officer in charge 
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of the alert crew, 46th School Squadron, in the hangar office. Rosser 
instructed Private First Class Henry L. Latimer, a member of the 
Squadron alert crew, to make inquiries. (R. 16,33) Latimer went to 
the airplane and asked accused about the clearance. Accused said he 
did not "have ti.me to go by and get" it. Latimer report~d to Rosser, 
in the hangar office, that accused did not have a clearance, and 
returned to the airplane. Thereupon accused told Latimer that his 
"clearance was in his quarters" and asked Latimer to go to his quarters 
and get it for him. (R. 16) In the meantime Rosser telephoned the 
Post Operations Office, from which he received instructions not to 
permit the pilot to take off without a clearance (R. 33,49,55). Rosser 
then went to the airplane and told accused that he must have a clearance. 
Accused replied, "I have a clearance. It is in my room in the Bachelor 
Officers Quarters" (R. 33), gave a room number (R. 37,38), and asked 
Rosser to send someone for it. Rosser returned to his office and 
telephoned further. While Rosser was talking over the telephone 
(R. 33,34), accused ordered Brazier to "pull the blocks" (R. 22), 
saying he was going to "taxi around and get ready to take off" (R. 27). 
Brazier started towards the office but accused called him back, gave 
him "another order to pull the blocks and started getting out ot the 
ship", whereupon Brazier removed the blocks and accused took off in 
the airplane and left the field (R. 22,23,34). Accused had attended 
the Air Corps Primary Flying School at Randolph Field from September 
10, 1936, to September 27, 1937 (Pros. Ex. A), but on August 31, 1937, 
having been disqualified for fUrther flying training, bad been suspended 
from duty involving flying (Pros. Ex:. B), and waa not thereafter 
authorized to pilot an Arrrry airplane (R. 64). He did not have a 
clearance for a flight on December 5, 1937 (R. 48). 

A short time after leaving Randolph Field, accused flew the 
airplane over a residential area in the suburbs of San Antonio, Texas. 
For ten or fifteen minutes he flew at a low altitude, diving at least 
twice to within about fifty feet of the housetops and making some 
"90 degree banks" at a very low altitude. (R. 80-83,87) An Air Corps 
officer who observed accused testified that in his opinion, because 
of low altitude, it would have been impossible "lnost of the time" 
for accused to heve landed without "crashing into something" had the 
motor failed (R. 83), e.nd that accused flew "dangerously low" (R. 86). 
By a regulation issued by the Commanding Officer, Randolph Field, 
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applying bf its terms to "all pilots who fly from Randolph Field", 
the city ot San Antonio and suburbs were a "restricted area" over 
which tlight at any alti-tude was forbidden (R. 68). A.r,:q Regulations 
(sec. IV, AR 95-15) and Department of Commerce Air Traffic Rules 
(Pros. Ex. G), issued under authority of the act of May 20, 1926 
(u.s.c. 49:173), forbid the operation of aircraft over cities or 
other populous areas at an a:ltitude lower than might permit gliding 
to a landing beyond the limits of such areas. The Department ot 
Camnerce Rules fix 1000 teat as the minimum altitude for safe flying 
over congested areas. (Pros. Ex. G) 

.Attar leaving the area in San Antonio where he had flown at low 
altitudes, as described, accused piloted the airplane to the vicinitr 
ot Laredo, Texas (Proa. Ex. A), near his station, FOrt McIntosh, 
and landed it there. The distance from San Antonio to Laredo was 
about 150 miles. Be immediatelr telephoned Randolph Field and 
reported the whereabouts ot the airplane. (R. 62) The airplane was 
recov~red ~t this place on Dece@be: ~ 1n a slightly damaged condition, 
and nth but fO\ll' or five gallons ot gasoline left in the fuel tank 
(~~ 77-79). ' 

:ror the detense, Lieutenant Colonel Edwin B. :Lyons, Air Corps, 
testified that he had heard ot cases in which officers had been 
punished otherwise than by courts-martial for low flying over 
restricted areas (R. 100,101). Colonel G. R. Lukesh, Corps of 
Engineers, testified that accused had served under him, on detached 
service, since about Februe.17 9, 1938, and that he had performed 
his duties in a very satisfactory - "probably excellent" - manner 
(R. 104). It waa stipulated that, it present, Majo:i;- Henry HUtchings, 
Ir., 8th Engineers, would testify that ,he had obserTed accused while 
under w1 tneaa' command from about November 19 to Dec8lDber 6, 1937, 
and COllJidered him a "distinctly superior young officer" (Det. EX. 3). 
It was liktnn•• 1tipulated that, it present, Ce.ptain Ole G. B:>aas, 
8th Engineen, would teatity that tor a short period, while assigned 
to witness• troop, accused was well liked by the enlisted men, that 
he we.a sober and reaerTed, and that witness rated him superior pro­
tessionall;r. Accused exh:lbited sign• ot worry tor two or three 
days prior to the airplane episode, and upon his return to FOrt 
McIntosh after having :rlown the ail'Plane he appeared to w1 tnesa to be 
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"extremely overwrought emotionally" (Def. Ex. 2) • .A map showing 
park and other areas without buildings in the vicinity ot the scene 
of the low flying was introduced in evidence (Det. Ex. 1). 

Accused made e.n unsworn statement that on the night preceding 
December 5, he had been drinking and had been "up most ot the night". 
He saw the airplane and "got the idea that I was going to-borrow a 
plane and go tor a ride". He inquired about the plane in order to 
find whether it was tueled for a cross-country flight, and under~tood 
that it was meant for "a Lieutenant Stevens". He obtained flying 
equipment and returned to the hangar without "e.ny plan**• It was 
just a hair brain idea", but intending to get the airplane "by surprise". 
He told Brazier that he did not have a clearance. As to Le.timer -

"I told him I would take full responsibility in the 
matter. I didn't have a clearance, and I don't remember 
exactly what I said to him, but I was trying to get him 
away from the plane, Just stalling him,•**•" (R. 107) 

Accused did not tell Rosser that he had a clearance and did not try to 
deceive him but "was just trying to get him away from the plane so 
I could get out and pull the blocks myself". He ordered Brazier to 
remove the blocks and started to climb out to do it himself, but 
Brazier "probably thought I was coming out for some other purpose" 
and complied with the order, whereupon accused flew the airplane from 
the field. Accused did not "know anything about the clearances". 
As to his low flying, he had the plane under control and believed he 
could have made a safe landing at any time. 

"Although I did fly low, yet I was going 160 or 180 miles 
an hour, and to land you have to slow up to 80 miles an 
hour, and the speed there makes up for the lack of altitude 
in maneuverability. I was prepared to glide to an extent 
to where there would have been no damage to civilians or 
danger, although I might not have been able to make a 
safe landing as far as the airplane was concerned." (B. 105-109) 

4. There is thus evidence that at the time and place alleged 
accused stated to Staff Sergeant Rosser, then in the execution of his 
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oftice, that he had a clearance in his quarters, as charged by 
Specification 2, Charge III. There is also evidence that at this 
time and place accused pretended to Sergeant Rosser and to Private 
Latiper, both of whom were on duty as members of the alert crew, 
that he had a clearance for a flight of the airplane described, and 
that, by necessary inference, he thereby pretended to them, as found 
under Specification l, Charge III, that he had authority to fly the 
airplane. Admittedly, he did not have a clearance or other authority 
to fly the airplane. In his unsworn stateioont he denied having told 
Rosser that he had a clearance and stated that although he did not 
recall just what he had said to Latimer he had only temporized with 
him, but the testimony of Rosser and Latimer as to what was said to 
them is clear, and, in view of the admitted circumstances and course 
of action of accused, it must be concluded that the representations 
as to having a clearance were in fact made to these two enlisted men. 
The evidence shows that accused stated to Private Brazier that he 
did not have a clearance. He suggested, however, that the soldier 
"fix it up" and then proceeded as if he had authority to fly the 
airplane, although he did not have the clearance required for a 
cross-country flight. The actions and statements of accused under 
the circumstances plainly implied an assertion on his part of authority 
to fly the airplane, and it is believed that the finding under Speci­
fication 1, Charge III, of false pretenses to Brazier, as well as to 
Rosser and Latimer, was justified. 

Specification 1, Charge III, as modified by the findings, is 
based on the transaction involved in Specification 2 of that charge 
in so far as the pretense and statement to Sergeant Rosser are 
concerned, and, to this extent, the offenses charged in these speci­
ficat1ons are, in legal effect, duplications. 

The misapplication of the airplane and gasoline, within the 
inhibition of the 94th Article of War, as alleged in the Specification, 
Charge II, was established by the admitted action of accused in flying 
the airplane for his own use and benefit, without authority. The 
values alleged were proved. The offense was complete when the 
property was devoted by accused to an unauthorized purpose. Par. 
150 .!_, 11. C.M. 
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The evidence shows, and accused did not deny, that he flew the 
airplane at a low altitude over a restricted area, as alleged in 
the Specification, Charge I. He denied in effect that his operation 
of the airplane over this area was dangerous to civilian life and 
property. The proof of the extremely low altitude at which he flew 
and of the manuevers he accomplished leaves no reasonable doubt that 
his operation of the airplane was in fact dangerous, as alleged. 

5. All members of the court joined in a recommendation that 
the sentence be commuted to reduction of 500 files on the promotion 
and relative rank lists, stating: 

"Clemency is reconmended because of the belief of 
each member of the court-mi.rtial that dismissal from the 
service is a very severe punishment. Dismissal will, 
in all likelihood, adversely affect the life and usetul­
ness of this young man as an individual and, moreover, 
deprive the~ of an officer who, according to the 
evidence, has been highly rated by three officers.• 

6. The accused is 25 years of age. The Anny Register shows his 
service as follows: 

"Cadet M.A. l July 32; 2 lt. C. E. 12 June 36." 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to support the findings of guilty and the 
sentence. Dismissal is authorized upon conviction of violation of 
the 94th and 96th Articles of War. 

Judge Advocate. 

To The Judge Advocate General. 
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1st Ind. 

War Department, J.A.G.O., uv 3 1 1939 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Thomas R. Conner, 8th Engineers. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence, and recommend that the sentence be confirmed. 
In view of all the facts in the case, I believe that the ends of 
justice and discipline will be fully served if the sentence as con­
firmed be commuted to reduction on the promotion and relative rank 
lists as indicated below. 

3. As noted in the opinion of the Board of Review, there is 
attached to the record of trial a unanimous recommendation by the 
court that the sentence be commuted to reduction of 500 files on the 
promotion and relative rank lists. Attached hereto, also, are letters 
from the defense coUI'sel, a major and captain of the Corps of Engineers, 
from five other officers of the Corps of Engineers, including the three 
officers who ~estified in behalf of accused at the trial, and from a 
civilian employee of the Corps of Engineers, attesting to efficient 
perfo:rmance of duties by accused while serving with the corps of 
Engineers and to his creditable personal characteristics. The writers 
of these letters recommend clemency. 

4. The efficiency report file of accused shows that the only 
efficiency reports rendered upon him have been two reports covering 
the period of his service at the Air Corps Primary Flying School from 
September 10, 1936, to September 27, 1937. His general ratings in 
the performance of duties in the ground school were excellent and 
satisfactory. His final re.ting in flying was unsatisfactory. Each 
report contained entries to the effect that accused was attentive 
to his duties and had the qualifications necessary to become an 
excellent officer. 

Attached to the record of trial is a copy of a report of a board 
of medical officers which observed accused at the Station Hospital, 
Fort Sam Houston, Texas, from December 6, 1937, to January 21, 1938. 
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It contains findings ot a diagnosis as follows: 

"Constitutional psychopathic state, emotional instability. 
This condition is considered present to such a degree 
as to unfit the officer for the Military Service; it does 
not, however, constitute a physical or mental disability 
such as would indicate the action ot a Retiring Board." 

The 201 file or accused shows, however, that atter consideration ot 
a similar statement incorporated in a report ot physical examination 
of accused, dated January 21, 1938, The Surgeon General, with the 
approval of the War Department, expressed the opinion that a diagnosis 
of constitutional psychopathic state did not justify a finding that 
accused was permanently incapacitated for active military service. 
As a result of this opinion a finding of incapacity for such service 
originally embodied in the report of physical examination was changed 
to a finding that accused was not permanently incapacitated. 

5. The offenses ot which accused stands convicted were such as 
to warrant .dismissal in the absence of extenuating or mitigating 
circumstances. But the offenses appear in tact to have been charac­
terized by rashness rather than by any deliberate design of dishonesty 
or of injury to the Government or to individuals. The views ot the 
board of medical officers do not appear to be inconsistent with a 
probability that the 1.nma.turity and momentary bad judgment displayed 
by accused were faults or a correctable nature. 

In view ot the evidence of efficient performance of duties by 
accused as a member of the Corps ot Engineers, the recommendations 
for clemency, and all the other circumstances in the case, I recommend 
that the sentence be co11111Uted to reduction ot 500.files on the pro­
motion and relative rank lists. 

4 Incle. The 
Incl. 1-Record of trial. 
Incl. 2-Ltr for sig. Sec. War. 
Incl. 3-Form or Executive action. 
Incl. 4-File containing 8 ltra 

requesting clemency. 
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In the Oftice of The Judge Advocate General 

Washington, n. c. 

Board of Review 
CM 209825 

JUN 1 7 1938 

UNITED STATES ) FIRST CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Headquarters First Uorps Area,

Lieutenant Colonel JOHN ) Army Base, Boston, Maasachusetts, 
M. STANLEY (0-6244) , ) May 20, 1938. Dismissal. 
Medical Corp•. ) 

OPINION of the BOA.RD OF REVIEW 
FRAZER, HOOVER and BETI'S, Judge Advocatea. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review, and the Board aubmita 
this, its opinion, to The Judge Advocate uenere.l. 

2. 'l'he accused was tried upon the following charges and speci­
fications: 

CHABGE I: Violation or the 85th Article or war. 

Specification: In that Lieutenant uolonel J·ohn M. 
Stanley, Medical Corps, was, at l!'ort Devens, 
Massachusetts, on or about April 9, 1938, found 
drunk while on duty as Medical Officer of the Day. 

CHARGE II: Violation of the 96th .Article of War. 

Specification 1: In that Lieutenant Colonel John M. 
Stanley, Medical ~orps, having been detailed as 
Medical Officer of the Day, Fort Devens, Massa­
chusetts, did, at Fort Devens, !;Bssachusetts, on 
or about April 9, 1938, tail to perform his full 
duty as Medical Officer of the Day. 

Specification 2: In that Lieutenant Colonel John hl. 
Stanley, Medical 0orps, having been detailed as 
.Medical Officer of the Day, did, at Fort Devens, 
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.t.;assachusetts, on or about April 9, 1938, violate 
Paragraph 67, liospi tal Order L~o. 1, .::itation 
Hospital, .tort Devens, fuassachusetts, January 1, 
1936, by failing to advise the post hospital 
as to where he, the said Lieutenant ~olonel John 
M. Stanley, could be located. 

He pleaded not guilty to, and was found guilty of, the charges and 
specifications. ~o evidence or previous convictions was introduced. 
He was sentenced to be dismissed the service. i~e reviewing authority 
approved the sentence and forwarded the record of trial for action 
under the 48th Article or war. 

3. The evidence shows that accused was medical officer or the 
day at the Station Hospital, .1rort Devens, .Massachusetts, from 9 a.m., 
April 9, to 9 a.m., April 10, 1938 (R. 7,49). Paragraph 67, Hospital 
Order ~o. 1, January l, 1936, or that hospital, in prescribing the 
duties or medical officers of the day, provided, among other things, 
that: 

"During his tour of duty when not within the 
hospital he shall be within telephone call of the 
hospital. He will at least make one visit in the 
afternoon and one in the evening to the hospital. 
He will keep the nurse on duty and the non-com­
missioned officer in charge of quarters info:rmed 
where he may be round at all times. * * * 

"During his tour of duty he will be responsible 
tor the care or si"ck in hospital in the absence of 
the Ward Surgeon; for the care of emergency cases 
arising outside the hospital when the Attending 
Surgeon is not available;***•" (E:x. 1) 

At about 7:45 p.m., .April 9, a patient entered the hospital with an 
injured finger (R. 8). No nurse was on duty at the time (R~ 13,54). 
The noncommissioned officer in charge of quarters who admitted the 
patient believed that treatment of the injury by a medical officer 
was necessary (R. 8) and telephoned the quarters of accused; but did 
not get an answer. He made three similar calls later and telephoned 
elsewhere, but did not reach accused. (R. 9) The enlisted wardmaster 
on duty attempted unsuccessfully to reach accused by telephoning his 
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quarters and elsewhere (R. 15,16). Accused had not advised the non­
commissioned ottioer in charge ot quarters where he might be tound 
during the night, and did not at any time during the tour aa otticer 
ot the day- advise him as to his whereabouts while absent from the 
hosfitel. (R. 9) • It was cuatome.17 tor the o:rticer of the day- to 
report his whereabouts by telephone, usually to the soldier at the 
•tront desk", whose duty it was to answer all telephone calla coming 
into the hospital (R. 10,12), but accused did not so report (R. 12,19, 
20,22,23,26). Accused was not seen in the hospital during the night 
(R. 13,17,21,24) • .Another medical officer, Captain Roary A. MU.rchison, 
Medical Corps, was called and attended the patient (R. 43,51,52). 

At about 7:30 p.m., April 9, accused appeared as one or 18 or 20 
guests at a dinner party at the quarters of Captain Francis H. A. 
McKean, 13th Int'8lltry, at Fort Devens (R. 62). Martini cocktails 
and rye highballs were served, as were ginger ale and soda water 
(R. 65,66). Accused was observed •on two occasions with a glass" 
(R. 56). At about 10 p.m. the guests, including accused, went to a 
post hop at the officers' club (R. 63,68). At the club accused was 
observed drinking beer on two or more occasions (R. 38,60,90,99). 
He remained at the hop until about midnight, or a little later (R. 30, 
31,37,70). 

Lieutenant Colonel Joseph F. Crosby, Veterinary COrps, testi:t'ied 
that he obserYed accused at the hop, talked to him two or three times, 
and noticed him during most or the dance intermisaions. From •his 
loud talking and continuous loud laughter without*** any apparent 
reason for it, and his general appearance" and "Dilnnerisma", witness 
reached the conclusion that accused was drunk in the sense that 
"his condition was such to sensibly impair his faculties" (R. 31,32). 
He did not stagger when he walked (R. 35). Witness had known accused 
•rather intimately for some little time" (R. 32). Their relations 
at all times had been "most friendly". Witness himself partook ot 
liquor at a dinner party he attended prior to the hop (R. 33). 

Captain Roary A. Murchison, Medical Corps, testified that he 
was present et the hop until arter midnight and observed accused 
during the course of the evening, noting that "his eyes were quite 
bright and lively; his race was somewhat flushed; he was very liTely 
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trom a laUghter point or view*** gayety, you might say" (R. 38,39). 
Accused was accompanied by a lady, a "stranger at the club", who 
appeared to be \lllder the influence of alcohol. Accused 

"would de.nee with her occasionally and then go off and 
park her more or less, in the general slang, in the 
corner and leave her and go over to the bar, and while 
ahe was more or less flopping from side to side, nodding 
thia way and that way,*** I felt that a nan in his 
no:rmal--in possession of his right mental faculties 
would have certainly taken that lady, who waa a stranger 
and more or less the butt of the regular army crowd 
there that night, would have taken her home or got her 
out of there, out of the position she was in, rather 
than leave her there throughout the evening." (R. 50) 

Witness observed accused closely because he knew that he was officer 
of the day (R. ,1). From witness• observation he reached a conclusion 
that accused was .Jirunk in the sense that his "faculties were sensibly 
impaired from the performance of his duty as medical officer of the 
day" (R. 40). Witness had known and had associated profeseionall.y 
with accused for about three years (R. 36), and had •seen him various 
times when he had had many drinks, sometimes when he had had an 
occasional drink, and other times he went without * * * I could tell 
his reactions pretty well" (R. 43). Accused was not disorderly 
(R. 42). Witness had himself sipped "one drink" that night but had 
not consumed more than •one-sixtaenth" of it (R. 44) • W1 tness 
reported to the post surgeon "casually the next morning• the inability 
of the hospital to locate accused, and the condition of accused at 
the hop (R. 45). Witn~ss had reported the inability of the hospital 
to locate accused on a previous occasion when he was officer of the 
dey, and at that time witness had been instructed to report any 
repetition_of such an occurrence (R. 45,46). Witness had occasionally 
been required to perto:m duties tor acauaed and ma:r have been slightly 
irritated thereby at the time, but had no animus towards accused, 
w1th whom he had "gotten along very nicely" (R. 46-48) • 

Nine officers testified that they had obserred accused at the 
hop, to greater or less extent, and had seen nothing in his manner 
or ~ppearance to cause them to believe that he was drunk (R. 56-94,99). 
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or these witnesses, ~jor Frederick v. Edgerton, 13th Infantry 
(R. 56), Major H. Allen window, Dental Corps (R. 60), Major Robert 
P. Bell, 13th Intantry (R. 69), Captain .irrancis H. A.. McKeon (host 
at the dinner party attended by accused)(R. 64), Captain Ray E. 
Ma1•shall, 13th Infantry (R. 80), and First Lieutenant .l!T8d c. 
Barald, Medical Reserve '-iCrps (R. 92,94), testified that their 
observation was sufficient to enable them to form the opinion that 
accused we.a not drunk while at the hop. One other orticer who 
observed accused while at the dinner party before the hop testified 
that he aaw nothing to lead him to question the sobriety ot accused 
(R. 96). Major Winslow testified that although accused while at 
the hop was not, in witness' opinion, drunk, he "had a flushed race 
and his eyes were re.ther spark17 and bright" (R. 59). M!ljor Bell 
testified that as senior line orticer at the hop and chairman of 
the dance committee it was his "job to see who got drunk, so that 
we could take care of them". With respect to accused, he belie,-ed 
that he was not drunk but had been drinking to some extent and 

"possibly his step was a little livelier than usual 
in hia dancing, but in talking to him,he talked 
rationally, and other than being possibly a little 
gayer than usual, why', that was the only thing." 
(R. 71,72) 

Asked whether he thought the mental faculties of accused were complete, 
this witness testified that he "wouldn't have let him operate on me" 
and "I think a doctor that has had one drink or two is in a ditferent 
category than a doctor who is there in a capacity as an officer at 
a dance" (R. 72). Lieutenant .Barald testified that he aaw accused 
drink beer at the hop and that he observed him "laughing loudly" 
(R. 90,91) but did not associate his laughing with the drinking (R. 92). 

Accused did not testify or make an unsworn atatement. 

4. The 85th .Article of war provides that -

"Any officer who is round drunk on duty shall*** 
if the offense be committed in time ot peace,*** 
be punished as a court-martial :may direct.• 
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Paragraph 145 or the liiianual for uourts-Martial defines drunkenness 
within the meaning of the article of war as "any intoxication which 
is sutficient sensibly to impair the rational and tull exercise or 
the mental and physical tacultiea•; and defines the term "on duty" 
as including duty of an anticipatory nature, such as "an ·awaiting 
by a medical officer or a possible call tor his serTices". 

There is evidence that at the time and place alleged in the 
Specification, Charge I, accused, while on duty as medical officer 
or the day and as such specially subject to call tor his professional 
services, was intoxicated to such a degree that his mental and 
physical faculties were sensibly impaired. Captain Murchison, a 
medical officer of some years medical experience, and Lieutenant 
Colonel urosby, close friends of accused, were positive that accused 
exhibited at the hop tangible evidences or overindulgence in alcohol. 
Their testimony was supported in varying degrees by three other 
officer witnesses. Drinking by accused during the evening in question 
was proved. The senior line officer who observed accused believed 
that his f'aculties were so impaired as to disqualify- him tor surgery, 
and Captain Murchison and uolonel Crosby were convinced that accused 
was drunk within the definition of the Manual. Several officers 
who obsei,-ed accused to some extent testified that in their opinion 
he was not drunk and did not display evidence ot drunkenness. The 
weight to be given to the conclusions of the .,-a~ous witnesses was 
primarily a question within the province of the court which had an 
opportunity to observe the witnesses and, in the light of all the 
circumstances, judge the value of their testimony. The :aoard of 
Review is convinced that the court did not err in finding, upon all 
the evidence, that accused was in tact drunk on duty within the 
meaning or the 85th Article of War. In view or the conclusions of 
the court and the persuasive character of the evidence of drunkenness, 
the expressions of negative opinion do not engender any reasonable 
doubt or guilt astound under this charge e.nd specification. 

It was proved without contradiction that accused failed to 
advise the noncommissioned officer in charge ot quarters at the 
Station Hospital at Fort Devens as to his whereabouts during the 
night of April 9-10, 1938. Neither did he report his whereabouts 
to any other military personnel on duty at the hospital that night. 
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The hospital order described in Specification 2, Charge II, required 
accused, as medical officer of the day, to keep the noncommissioned 
officer in charge of quarters advised as to where he might be 
found at all times during his tour, and his failure to do so, 
directly or indirectly, was violative of the order, as charged in 
Specification 2, Charge II. 

The evidence also shows beyond reasonable doubt that accused 
failed to perform his full duty as medical officer of the day on 
April 9, as charged in Specification 1, Charge II, in that it shows 
that.he was not available when his services were specially called 
for and that he failed to visit the hospital during the night of 
April 9-10, as required by hospital orders. His failure to perform 
his duty as e.lleged under Specification l, as well as his failure to 
advise the hospital ot his whereabouts as alleged by Specification 2, 
Charge II, were properly found to be violative of the 96th Article 
of War. 

5. Accused is 52 :,ears of age. The A:i.'rrq Register shows his 
service as follows: 

•(Non-Federal: l lt. Miss. N. G. 25 Feb. 08 to 22 
Dec. 12.)--1 lt. Med. Seo. o. R. c. 10 July 17; 
accepted 13 July 17; active duty 17 July 17; vacated 
24 Dec. 17.--1 lt. M. c. 4 Oot. 17; accepted 24 Dec. 
17; capt. 24 Nov. 18; accepted 6 Apr. 19; maj. 17 
July 29; lt. col. 17 July 37." 

6. The court was legally constituted. No errors injuriousl.7 
affecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board ot Review, the record ot trial 
is legall.7 sutfioient to support the findings and sentence and to 
warrant confi:rmation thereof. Dismissal is authorized tor violation 
of the 85th and 96th Articles of war. 

Judge Advocate. 

To crhe Judge Advocate General. 





-dR DEPAR'IMENT (143)
In the Office of The .Tudge Advocate General 

wa,hi~gton, D.C. 

Bof Jtl of .1:teview 
CM 209862 

JUIII 2 3 1938 

UNITED STATES ) SEVEN'IE CORPS AREA. 
) 

v. 

~ivate lat Class 1ULIAN D. 
YAPLE (6856375), Machine 
Gun Troop, 2d tiavalry. 

) 
) 
) 
) 
) 

Trial by G.C.M., conTened at 
The cavalry School, FOrt Rile7, 
Kansas, V..ay 19, 1938. Dis­
honorable discharge end con­
finement tor two and a halt 

) 
) 

(2}) years. 
Barracks. 

Disciplinary 

ROI.DING by the BOARD OF :REVIEW 
FRAZER, HOOVER and BETTS, Judge Advocates. 

l. 'l'he record of trial in the case or the soldier named aboTe 
has been examined by the Board of Review. 

2. '1'he accused was tried upon the following t:harge and speci­
fication: 

CHARGE: Violation or the 93d Article or war. 

Specification: In that l'rivate 1st ulass Julian u. Yaple, 
Ma.chine GUn 'l'rOop, 2d t:avalry, did, at ~·ort Riley, 
Kansas, on or about April 17, 1938, with intent to 
do her bodily harm, comnit an assault on Freda 
Schubert, by willfully and teloniously attempt-ing 
to cut her with a dangerous weapon, to wit, a razor. 

He pleadeq not guilty to, and was found guilty of~ the Charge and 
~"pecification. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for 
two and a half years. 'l'he reviewing authority approved the sentence, 
designated the Atlantic Branch, United states Uisciplinary Barracks, 
GoTernors Island, New York, as the place of confinement, and forwarded 
the record of trial tor action under .Article of war 50!. . 



(l.44) 

3. ·.1.·he evidence shows that at about 11:30 p.m., April 16, 1938, 
accused went to a room in the basement or Arnold Hall, iort Riley, 
Kansas, occupied by ~iss i'reda ~chubert, a domestic employed by an 
officer on the post, and knocked on the door (R. 6). A.Private 
tiherrill was in the room with Miss ~chubert (R. 6,12). Miss Schubert 
had frequently kept "dates" with accused and "right at first*•* 
thought a lot or him". His attitude when she had similar engagements 
with other persons was "not very nice" {R. 26) and on one such 
occasion, while he was drunk, he told her he "had a notion to choke 
her" {R. 10,26). When accused, on the night of A,pril 16, knocked 
on her door, Miss Schubert refused to admit him, whereupon accused 
suggested that she was "afraid to let him in". She·then allowed him 
to enter. He asked for iodine for some cuts he said he had suffered 
in a fight, and then asked for a knife she used for her finger nails 
and threatened to "tear up" the room until he found it. After the 
two had "argued" for some time, hliss Schubert told him to leave. 
Accused complied but returned a few minutes later, threw his cap and 
blouse on the floor, and told Miss Schubert to keep them. He again 
departed. About five minutes later Viiss Schubert and Sherrill heard 
some glass break and went to a wash room where they -found accused 
"sitting on one of the sinks cutting his arm" with a piece or broken 
glass. :Uiiss Schubert tried to get accused to desist. Sherrill 
tried to get the glass and for this purpose struck accused and knocked 
him down. Sherrill secured the glass and accused left. (R. 6,12) At 
about this point Miss Schubert left the scene and reported to a member 
of the military police that accused had tried to commit suicide 
(R. 6,16). At about 11:45 p.m., accused went to his root locker and 
obtained a sadler's knife and his razor (R. 24). Soon after Miss 
Schubert's report to the military police, the latter placed accused 
in custody and took from him the sadler's knife which he then had in 
his hand. He said that he had been in a fight and that he was going 
for his shirt or his shirt and blouse. (R. 16,17) Followed by three 
military policemen, he then went to the vicinity of Miss Schubert's 
room. She and Sherrill were 1n the hallway. (R. 17 1 21) Accused 
and Miss Schubert entered the room. Miss Schubert, while entering 
or attempting to leave, was caught in the doorway between the door 
and frame, accused holding the door closed against her. (R. 7,12,17) 
She screamed and was heard to say something about a razor (R. 20). 
The military policemen and Sherrill pushed the door from its hinges 
and forced their way into the room. Accused tried to take a razor 
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from under the pillow on ~11ss Schubert's bed, but, after N~ss 
Schubert had shouted a warning, the military police took it from him 
and subdued him by striking him twice over the head with a pistol. 
(R. 7,13,17,18,21,22) When struck the first time, accused cursed 
and said to the man who delivered the blow that he would "know" him 
if he ever saw him again (R. 13,18,22). Accused was taken from the 
room and placed in a military police truck. When. the truck started 
away accused seized the wheel and "tried to turn the truck over an 
embankment" (R. 22). · 

Miss Schubert testified that accused, upon his return to her 
room with the military policemen, 

"said he wanted his cap and blouse. So I went in to get 
them and then I turned around and he had that razor 
open in his hand. He caught me in the door as I started 
to go out of the room. He was holding the door and 
standing over me with that razor open in his left band. 
I couldn't get away and I was scared." (R. 6,7) 

Witness stated that she was "scared to death" (R. 8). 6he thought 
that accused. did not say anything while she was caught in the door 
(R. 10,11). He did not seize her, but with his right hand held the 
door against her (R. 8,10). He is right handed but took the razor 
from his pocket (R. 9) and held it in his le~ hand. witness did 
not know how close to her it came. Asked if she believed that 
accused intended to cut her with the razor, she testified, "It was 
up in his hand like that" (R. 11). "When the door was broken in, 
accusea ran to witness' bed and hid the razor under her pillow (R. 7). 
Witness had seen accused drunk many times (R. 9) and believed that he 
was drunk at the time or the occurrences or the night in question 
(R. 9,11). He had been drinking, appeared to be unsteady in his 
movements (R. 11), and seemed to be "mean" as he sometimes became 
when drunk (R. 9). 

Sherrill and two of the military policemen testified that 
accused pulled or attempted to ~drag" Miss Schubert into her room 
at the time she became caught in the door (R. 12,17,21). Sherrill 
believed "at first" that accused was drunk but after a "little time 
elapsed I was not so sure by his actions" (R. 14). One of the 
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military policemen testified concerning accused that he "noticed 
whisky on his breath" but did not form an opinion as to whether 
accused was drunk (R. 18). Accused was physically examined by a 
medical officer at some time on April 17 and was found to be not 
drpnk at that time (R. 27; Ex. D). 

Accused did not testify or make an unsworn statement. 

4. '.!.'he evidence thus shows that at the place and time alleged 
accused held an open razor of some description in his left hand while 
"standing over" Freda Schubert. At the same time, with his other 
hand, he held the woman between a door and its frame by pressing the 
door against her. The positions of the two were such that accused 
was apparently able to inflict injury upon the woman by cutting her 
with the weapon. i;hether or not he intended to do her serious 
corporal hurt, his demonstration of violence, coupled with his 
apparent ability to inflict injury and the apprehension reasonably 
aroused in her, amounted to an assault. Par. 149 1, M.C.M. ·.1.'he 
following from an opinion of the Supreme Court of ~ssachusetts 
has been quoted with approval by a United states Circuit Court of 
Appeals,~ T. United States, 156 Fed. 950, 953: 

"It is not the secret intent of the assaulting party, 
nor the undisclosed fact of his ability or inability 
to coIIllllit a battery, that is material; but what his 
conduct and the attending circumstances denote at.the 
time to the party assaulted. If to him they indicate 
an attack, he is justified in resorting to defensive 
action. The same rule applies to the proof necessary 
to sustain a criminal complaint for an assault. It'is 
the outward demonstration that constitutes the mischief 
which is punished as a breach of the peace." 

The evidence does not show, however, that the assault was com­
mitted by accused with specific intent to do bodily harm, as alleged. 
He did not in fact harm the woman and did not attempt to cut her 
with the razor by making movements innnediately adapted to accomplish 
such a battery. He was within striking distance, and had he intended 
to cut her he could no doubt have done so. He did not by words 
threaten her at the time of the transaction involved. There is 
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some suggestion of possible jealousy on his part end of his resentment 
towards the woman, and at one time accused threatened to "choke" her, 
but these circumstances are not significant in view of v1hat he 
actually did and refrained from doing. His actions while in the 
room with the woman, when considered in the light of his previous 
and subsequent conduct and all the other circumstances in the case, 
were wholly consistent with an hypothesis that in drawing and holding 
the weapon in his hand his only purpose was to prepare to conceal 
it and prevent its seizure by the military policemen. If his actions 
be construed to indicate an intention on his part to inflict bodily 
harm, they were still consistent with an hyJiothesis that he intended 
only to continue his prior attempt to inflict self-injury. His acts, 
considered as a whole and interpreted in connection with all the 
circumstances, negative rather than support an inference of intent 
to injure 1Iiss Schubert. lntent of an assailant to inflict bodily 
injury upon another may in some cases be inferred solely from the 
use and character of the weapon employed (6 C.J.s. 937), but in this 
case the .t:10ard of Review believes that the use or the weapon was such 
as to preclude such an inference. 

Dependent upon the circumstances, the weapon held by accµsed 
might have become a dangerous one, as charged. A razor with an 
exposed blade, such as that held by accused lit was before the court 
but was not clearly described in the evidence), would no doubt be 
susceptible of use in such a manner as to be dangerous, but the mere 
fact that it was susceptible of such use is not enough to justify 
its characterization as a dangerous l'teapon. Only 11' actually used 
or attempted to be used in such a manner that it would be likely to 
produce death or great bodily harm, would it become a dangerous 
weapon within the law· of assaults. Par. 149 !!, M.C.M.; ~ v. . 
United States, 156 lt'ed. 950, 952. The evidence, as indicated above, 
does not establish such use or attempted use. 

In the opinion of the Board of Review the evidence of record 
is not legally sufficient to justify a reasonable inference that in 
the coI!llllission of the assault accused intenaed to do bodily harm to 
another or that the assault was coI!llllitted with a dangerous weapon. 
A simple assault only, for which the maximum punishment authorized 
by paragraph 104 c 01' the r.;s.nual tor courts-Martial is confinement 
at hard labor for-three months and forteiture of two-thirds pay per 
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month for a like period, is established. 

5. For the reasons stated, the Board of Review holds the 
record of trial legally sufficient to support only so much of the 
findings O!' guilty as involves findings that accused did, at the 
place and ti.me alleged, commit an assault on ~'reda Schubert by 
offering to do her corporal hurt with a razor, in violation of the 
96th Article of 1/18.r; and legally sufficient to support only so much 
or the sentence as involves confinement at hard labor for three 
months and forfeiture or two-thirds pay per month for a like period. 

·,-... 



T,'TAR DEP.ARTilE1"T (149)
In the Office of The Judge Advocate General 

Washington, D. c. 

Board of Review 
CM 209900 

Jt:l 6 193d 

UNITED STATES ) SECOND DIVISION 
) 

v. 

Private .ARTl-IDR H. BENJAMIN, 
JR. (6276940), Battery B, 
?6th Field Artillery. 

) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Fort Francis E. Warren, Wyoming, 
April? and May 17, 1938. 
Dishonorable discharge and 
confinement for six (6) months. 
Fort Francis E. Warren, Wyoming. 

HOLDING by the BO.ARD OF REVIEW 
HOOVER, CAMPBELL and PARMIEY, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was arraigned upon the following charge and 
specification::, 

CHARGE: Violation of the 93d Article of War. 

Specification: In that Private Arthur H. Benjamin, Jr., 
Battery B, ?6th Field Artillery, did, at Fort 
F. E. Warren, Wyoming, on or about March 9, 1938, 
feloniously take, steal and carry away one pair 
of O.D. Slacks, value about $9.00, the property 
of Private Vernon D. Weaver. 

Upon arraignment the defense pleaded in bar of trial former punish­
ment under Article of War 104 for the offense involved. Following 
the introduction of evidence relating thereto, the court, on April 
?, 1938, sustained the plea in bar of trial. (R. 4-9) The record 
of the proceedings having been returned to the court by the review­
ing authority for reconsideration of its action on the plea in bar 
of trial, the court proceeded with the trial on May 17, 1938. At 
this time accused was not present and pleas to the general issue 
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were not entered. Evidence upon the general issue was introduced, 
and accused was found guilty of the charge and specification and 
sentenced to dishonorable discharge, total forfeitures and 
cont!nement at hard labor for six months. The reviewing authority 
approved the sentence, designated Fort Francis E. Warren, Wyoming, 
as the place of continement, and forwarded the record of trial for 
action under Article of War 50i. 

3. The evidence relating to the plea in bar of trial shows 
that about March 9, 1938, Captain Kenneth N. Decker, 76th Field 
Artillery, in command of Battery B of that regiment, following 
investigations of the transaction involved in the specification,· 
directed "company punishment" of accused, apparently under Article 
of War 104, "for the theft of the slacks in question", such punish­
ment consisting of restriction to quarters and extra fatigue for one 
week. The punishment was announced to accused at about 10:30 a.m. 
and he "accepted" it. Shortly after 12 noon of the same day, the 
company commander, having decided that he had been in error in 
imposing the punishment as appropriate for the offense involved, 
preferred charges and caused accused to be placed in confinement. 
(R. 5-8) Accused was restricted to barracks under .the disciplinary 
punishment during the noon hour of March 9 (R. 8,9). 

Upon sustaining the plea in bar of trial, the president of the 
court announced in open court that "There being no objections the 
case is dismissed" (R. 9). 

When the court reconvened on May 17, 1938, following an 
announcement by the president of the court that the trial judge 
advocate "would proceed with the trial", the trial judge advocate 
stated, "At this time Private Benjamin is absent without leave". 
The statement of the trial judge advocate was not challenged by the 
defense counsel or otherwise, and the trial proceeded in the absence 
of accused. (R. 12,13) Attached to the record of trial is a 
certificate by the president and trial judge advocate of the court 
to the effect that accused absented himself without leave on April 8, 
1938, and was not present at the trial at any time thereafter. It 
may be interred from the statement and certificate concerning the 
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absence of accused that he was released from confinement following 
the action of the court sustaining the plea in bar of trial. 

4. It is the opinion of the Board of Review, as hereina~er 
appears, that the court erred in proceeding with the trial in the 
absence of accused, and that· this error was fatal to the validity 
of the findings and sentence. No opinion, therefore, is expressed 
by this holding as to whether the plea in bar of trial should 
finally have been sustained. 

5. Paragraph 10 of the Manual for Courts-Martial provides: 

"Effect of escape.--The fact that after arraign­
ment and during the trial the accused has escaped does 
not terminate the jurisdiction of the court, which may 
proceed with the trial notwithstanding the accused's 
absence." 

This provtsion reflects a principle long recognized in military law 
and expressed in Winthrop's Military Law and Precedents as follows: 

-"Where the accused has escaped. The fact that, 
pending the trial, the accused has escaped from 
military custody furnishes no ground for not proceeding 
to a finding, and, in the event of conviction, to a 
sentence, in his case; and the court may and should 
thus find and sentence precisely as in any other 
instance. The court, having once duly assumed juris­
diction of the offence and person, cannot, by any 
wrongful act of the accused, be ousted of its 
authority or discharged from its duty to proceed 
fully to try and determine, according to law and its 
oath." (Reprint, p. 393) 

The 1917 and 1921 editions of the Manual for Courts-Martial {par. 36) 
stated the principle in substantial conformity with the language 
last above quoted. The Board of Review believes that it is entirely 
clear that in the case now under consideration the court acquired 
jurisdiction of the offense and person through arraignment of 
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accused, and that jurisdiction was not terminated by the wrongful 
act of accused in absenting himself without leave. 

Assuming that the court had jurisdiction, this fact did not 
dispense with the necessity for accused's presence at the trial. 
Paragraph 55 of the Manual for Courts-Martial states: 

"The presence of the accused throughout the proceedings 
in open court is, unless otherwise stated (e.g., 10, 
Effect of escape, and 83, Revision), essential." 

The requirement that accused be present at all stages of his trial, 
while not going to the jurisdiction of the court (Frank v. Mangum, 
237 u. s. 309, 338-343), recognizes a fundamental legal right of 
the accused, violation of which deprives him of the opportunity to 
appear in his own behalf and confront the witnesses against him. 
As appears from paragraph 10 of the Manual for Courts-Martial and 
the excerpt from Winthrop, above quoted, the right of an accused 
person to be present at his trial is one which may be waived, as by 
escape during trial. The supreme Court of the United States has 
said: 

"But, where the offense is not capital and the accused 
is not in custody, the prevailing rule has been, that 
if, after the trial has begun in his presence, he 
voluntarily absents himself, this does not nullify what 
has been done or prevent the completion of the trial, 
but, on the contrary, operates as a waiver of his right 
to be present and leaves the court free to proceed with 
the trial in like manner and with like effect as if he 
were present." Diaz v. United States, 223 U.S. 442, 455. 

The Board of Review believes, however, that, undEU' the circ"llmstances 
of this case, the absence of accused did not operate as a waiver of 
his right to be present at his trial. 

The principle of waiver can apply only where a person 
intentionally surrenders a right with knowledge that the right exists 
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and may be exercised. AJJ stated by a United States Circuit Court 
of Appeals in Panther Rubber Mfg. Co. v. Commissioner of Internal 
Revenue, 45 Fed. (2d) 314, 316: 

"A waiver is the intentional relinquishment of a known 
right. Waiver implies knowledge and is not applicable 
to one who has acted w1 thout full knowledge of all the 
facts." 

In the usual case of escape by an accused during his trial, the 
principle of waiver applies for the reason that, with manifest 
knowledge of his jeopardy and of his right to be present at his trial, 
the accused so conducts himself as to evidence an intentional and 
voluntary abandonment of that right. But in,the case now under con­
sideration, the record of trial fails, directly or by reasonable 
inference, to show that accused knew in fact that his trial was to con­
tinue. On the contrary, the record of trial shows that the president 
of the court, following the original action on the plea in bar of trial, 
announced on April 7, 1938, in the presence of accused, that the case 
was dismissed. In view of this announcement, accused no doubt assumed, 
as he was justified in doing, that his trial would not continue. There­
after, he was released from confinement and, on April 8, absented 
himself without leave. Being charged with knowledge of the law, he 
must be presumed to have known, despite the announcement, of the con­
tingency that his trial might continue should the reviewing authority 
require reconsideration of the court's action on the plea in bar of 
trial. This did not, however, in view of the uncertainty inherent in 
the procedure prescribed for action on pleas in bar, charge him with 
presumptive knowledge that the trial would in fact continue. As ob­
served, he could not and did not actually know that it would continue. 
The action taken by the court and the local military authorities 
plainly distinguishe~ the instant case from the usual one in which 
adjournment for further evidence or similar interruption of the trial 
leaves no uncertainty as to future trial and compels an inference of 
knowledge that the trial will be resumed. Without actual or pre­
sumptive knowledge that the trial would continue, there could be no 
basis for an inference of knowledge on the part of accused in this 
case of his right to.attend the trial or of intentional abandonment 
thereof, and no waiver could occur. 

The action of the court in proceeding with the trial in the 
absence of accused and without waiver of his right to be present was 
error which, in view of its nature, must be deemed to have injuriously 
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affected the substantial rights of accused within the meaning of 
the 37th Article of War. 

6. For the reasons stated, the Board of Review holds the 
record of trial not legally sufficient to support the findings 
and sentence. 

Judge Advocate. 



(155) ' i1A.."1 DEPART!.~JT 
In the Office of The Judge Advocate General 

Uashington, D. c. 

Board of Review 
AUG 6 • 1938CM 209952 

UNITED STATES ) SECOND CORPS AREA. 
) 

v. ) Trial by G.c.u., convened at 
) Governors Island, New York, 

Captain HERBERT L. BER.."11Y ) !.ay 16 and 17, 1938. 
(0-11076), (F.A.) Q;ua.rter­ ) Dismissal. 
mster Corps. ) 

OPINIOU of the BOA..TID OF fu.-ymi,'1 
!.!c~1EIL, BURDETT and HOOVER, Judge Advocates. 

1. The record ot trial in the case 01' the officer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and speci­
fications: 

CHARGE I: Violation of the 93rd Article of :·Jar. 

Specification 1: In that Captain Herbert L. Berry, 
~artermaster Corps (FA), being at the time Sales 
Officer, Fort Jay, New York, did, at Fort Jay, Hev1 
York, on or about October 15, 1937, feloniously 
embezzle by fraudulently converting to his own 
use the sum of $728.57, property of the United 
States which came into his possession by virtue 
of his office. 

Specification 2: In that Captain Herbert L. Berry, 
~termaster Corps (FA), being at the time Sales 
Officer, Fort Jay, New York, did, at Fort Jay, New 
York, on or about January 10, 1938, feloniously 
embezzle by fraudulently converting to his own use 
the sum of $141.54, property of the United States 
which came into his possession by virtue of his 
office. 
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Specitication 3: In that Captain Herbert L. Berry, 
Quartermaster Corps (FA), being at the time Sales 
O:fi'icer, Fort Jay, New York, did, at Fort Jay, New 
York, on or about February 3, 1938, feloniously 
embezzle by fraudulently converting to his own use 
the sum oi' $2,090.57, property or the United States 
,mich came into his possession by virtue oi' his or­
tice. 

CHARGE II: Violation or the 96th Article or 71ar. 

Specification 1: In that Captain Herbert L. Berry, 
Q;uartermaster Corps (FA), did, at Fort Jay, New 
York, on or about December 4, 1937, in his duly 
appointed capacity as Sales Officer, and in vio­
lation of paragraphs 5 and 6, Ju:my Regulations 
35-160, cash his personal check in the sum or 
$100.00, tram i'unds of the United States in his 

·possession. 

Speci:t'ication 2: In that Captain Herbert L. Berry, 
Quartermaster Corps (FA), did, at Fort Jay, New 
York, on or about December 10, 1937, in his duly 
appointed capacity as Sales Officer, and in vio­
lation or pare.graphs 5 and 6, Army Regulations 
35-160, cash his personal check in the sum o:t' 
$115.27, from tunds ot the United States in his 
possession. · 

Specification 3: In that Captain Herbert L. Berry, 
Quartermaster Corps (FA), did, at Fort Jay, New 
York, on or about January 4, 1938, in his duly 
appointed capacity as Sales Otricei:,, and in vio• 
lation or pare.graphs 5 and 6, Army Regulations 
35-160, cash his personal check in the .sum or 
$96.00, from tunds of the Un~ted States in his 
possession. 

Specification 4: In that Captain Herbert L. Berry, 
Quarteri:master Corps (FA), did, at Fort Jay, New 
York, on or about December 13, 1937, wrong:f'ully 
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~sl.utter to the Post Exchange Of'f'icer, Fort Jay-~ 
New~ork, a certain check in words and figures as tol• 
lows~ 

"The Security Bank and Trust Company 
of Lavrton 

Lawton, Okla. ,December 13; 1937. 
Pay to the 
Order of'~ - Post Exchange Officer - - - - - - - $800.00 
EIGa:T HUNDRED .AND no/100 - - - - - - - - - - - - d.o1lara 

(SIGNED) HERBERT L. BERRY", 

he the said Captain Herbert L. Berry, then well knowing 
that he did not have and not intending that he should 
have sufficient funds in the Security Ba.Ilk and Trust 
Com:pany ~ Iawton, Okla., f'or the payment of' said check• 

.:J?ecif'ication 5: In that Captain Herbert L. Berry, Q;uarter­
ma.ster Corps (FA), did, at Fort Jay, New York, on or about 
November 18, 1937, with intent to defraud, wrongf'ully and 
unlawi'ully make and utter to the Post Exchange Officer; 
Fort J'ay, New York, a certain check in words and rigured 
as follows, to wit: 

"The Security Bank and Trust Company 
of Lawton No. 126 

Iawton, Okla., Nov. 18, 1937. 
t>ay to the .... 
Order of~ - Post Exchange Officer - - - - - - - $800.00 
EIGHT HUNDRED .Al-ID no/100 - - - - - - - - - - - - dollars 

(SIGNED) EERBERT L. BERRY", 

and by means thereof did fraudulently obtain from the 
Post Exchange Otticer the sum of $800.00, he the said .. 
t:aptain Herbert L. Berry, then well knowing that he did 
not have and. not intending that he should .have sut.:f'icient 
twid.s iii the Security Bank and Trust Company, Lawton, Okla.• 
tor the payment ot said check. 

Specification G: In that Captain Herbert L. Berry; ~er~ 
master Corps (FA), being at the time Sales Of'ficel', Fort 
Say, New York, did, at Fort :tay; liew York, on or about 
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February 2, 1938, wrong:f'ully and wilfully fail to de­
posit with the Finance Officer, funds of the Sales 
Conmissary in excess of ~200.00, as required by par­
agraph 12, A:mq Regulations 35-6660. 

Specification 7: In that Captain Herbert L. Berry, Quarter­
master Corps (FA), did, at Fort Jay, New York, on or 
about February 3, 1938, wrongfully and wilfully fail to 
deposit with the Finance Officer, funds of the Sales 
Commissary in excess of $200.00, as required by par­
agraph 12, Army Regulations 35-6660. 

Specification 8: In that Captain Herbert L. Berry, Quarter­
naster Corps (FA), did, at Fort Jay, New York, on or 
about February 5, 1938, in his testimony before a board 
of officers convened pursuant to paragraph 1, Special 
Orders No. 28, Headquarters Fort Jay, New York, dated 
February 4, 1938, make under oath a statement in sub­
stance as follows: That on or about February 3, 1938, 
he had borrowed :;a.,000.00, in cash from !,tr. Elliot 
Henry, which statement he then knew to be untrue. 

C'"tlARGE III: Violation of the 95th .Article of War. 

Specification 1: In that Captain Herbert L. Berry, Q.uarter­
ma.ster Corps (FA), did, at Fort Jay,,New York, on or 
about November 18, 1937, with intent to defraud, wrong­
fully and unlawf'ul.ly make and utter to the Post Exchange 
Officer, Fort Jay, New York, a certain check in words 
and figures as follows, to wit: 

"The Security Bank and Trust Company No. 126 
of' Lawton 

Lawton, Okla., Nov. 18, 1937. 
Pay to the 
Order of' - - Post Exchange Officer - - - - - - - $800.00 
EIGHT HUNDRED AND no/100 - - - - - - - - - - - - dollars 

(SIGNED) HERBERT L. BERRY", 

and by means thereof' did fraudulently obtain from the Post 
Exchange Officer the sum of $800.00, he the said Captain 
Herbert L. Berry, then well knowing that he did not have 
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and not intending that he' should have sufficient :f'unds 
in the Security Bank and Trust CompaIJy, Lawton, Okla., 
tor the payment ot said check. 

Specification 2: In that Captain Herbert L. Berry, Q;uarter­
ma.ster Corps (FA), being on duty as Sal.es Officer, Fort 
Jay, New York, did, at Governors Island, New York, on 
or about Februar:r 4, 1938, with intent to deceive his 
COlilllaildiDg otticer, Lieutenant Colonel w. R. Vlhite, 
Q;uartel'Ilaster Corps, Post Quartermaster, Fort Jay, New 
York, and thereby conceal the embezzlement at :f'unds ot 
the United States in the sum o:t $2,090.57, trom the 
Sales Comnissary at Fort Jay, New York, :falsely state 
and demonstrate to the said Lieutenant Colonel tJhite, 
that the said Commissary had been burglarized on or 
about February 3, 1938, which said statement alld dem­
onstration, he the said Captain Berry well knew to be 
:false. 

Specification 3: In that Captain Herbert L. Berry, ~arter­
master Corps (FA), did, at Fort Jay, New York, on or 
about Februaey 5, 1938, in his testimony be:f'ore a board 
o:t o:f':f'icers convened pursuant to pare.graph l, Special 
Orders No. 28, Headquarters Fort Jay, New York, dated 
February 4, 1938, make under oath a statement in sub­
stance as follows: That on or about February 3, 1938, 
he had borrowed $1,000.00, in cash tram Mr. Elliot 
Henr,y, which statement he then knew to be untrue. 

Following arraignment, the court granted a motion by the prosecution 
to amend Specification l, Charge I, by substituting the word "Salvage" 
for the word "Sales" appearing therein (R. 15). The de:f'ense, by way 
o:t a plea in bar of trial, suggested that Specification 5, Charge II, 
and Specification l, Charge III, as well as Specification a, Charge 
II, and Specification 3, Charge III, involved duplications o:t charges, 
and asked the court to direct the trial Judge advocate to intorm the 
defense "upon which at these charges he will go to trial". The plea 
was denied (R. 16). Accused then pleaded not guilty to, EQ:ld was :found 
guilty ot, all charges and speci:f'ications. No evidence of' previous 
convictions was introduced. He was sentenced to be dismissed the serv• 
ice. The reviewing authority approved the sentence and :forwarded the 
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record ot trial tor action under the 48th Article ot War. 

3. The transactions involved in Specii'ications land 3, Charge 
I, Specifications 4 to a, inclusive, Charge II, 8.lld Specifications l, 
2 and 3; Charge III, are closely related. The evidence with respect 
thereto is substantially as follows: 

Accused, a Field Artillery otticer detailed in the Quartermaster 
Corps, was on duty as Salvage Officer and Commissary Sal.es Officer at 
Fort Jay, New York, from about April 21, 1937, to February 5, 1938 
(R. 150,151). About October 18, 1937, and prior thereto (R. 35), ac­
cused received as the proceeds ot salvage sales ot Govermnent property 
held on September.17 sums totaling $728.57 (R. 34-40; Pros. Exs. 1,2,3). 
On October 21 a completed Form No. 325 tor deposit with the Finance ot­
ticer of the proceeds ot salvage sales was placed on accused's desk, 
and an enlisted assistant invited his attention to it (R. 36). SUb­
seq_uently, on two occasions, enlisted assistants at accused called his 
attention to the form and to the fact that the funds relating thereto 
had not been transmitted. to the Finance Officer (R. 36,135). Deposit 
of the funds was made by accused at Fort Jay on November 18 (R. 27 ,40). 
On November 1S accused presented to the Post· Exchange Officer at Fort 
Jay his personal check tor $800, dral'm. on the Security Bank & Trust 
Company at Lawton, OklahOIUl, and asked to have it cashed, remarking 
that "This is a good check". The check was cashed, with the Exchal"ge 
Officer's approval, from Post Exchange funds (R. 51; Pros. Ex. 4) • 
Payment thereof was refused by the drawee bank because at insutficient 
funds. Accused had deposited $343.14 on November 2, 1937, but his bal­
ance had been reduced to $140.03 on November 18. No further deposits 
were made in the account until November 30 (Pros. Ex. 9). Accused was 
promptly advised at the rejection ot the check (R. 60). '!he cashier 
ot the exchange spoke f'Urther to accused about the matter, and on 
December 13 accused presented to her a second check, dral'm. on the sani, 
bank: tor the same amount, and asked her to "hold the check possibly one 
day until the funds he 11B.S presenting to the bank" had reached it 
(R. 60,61). About two days later the check ms deposited for collection 
w1th a local bank. Payment ms retused by the drawee bank on December 
18 because at insufficient funds. On December 13 accused's balance in 
the bank: was $159.58. On December 18 his balance bad been reduced to 
$8.66. No deposit to the credit of the account was made during December 
(Pros. Ex. 9). The Post Exchange Officer spoke to accused on two or 
three occasions about the checks, and about January' 31 told him that 
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unless the $800 was paid by Februa.ry 20 he would XIJlke an otticial re­
port (R. 54). Accused paid $800 in cash to the cashier ot the Post 
Exchange on Februar., 3, 1938 (R. 61,62). (Specification l, Charge I; 
Specitications 4 and 5, Charge II; Specification l, Charge III.) 

Prior to the closing ot the Sales Commissary at Fort Ja:y, at about 
4:05 p.m., Februar,- 3 (R. 118), there was turned over to accused as 
Sal.es Officer and placed in his office safe 1n the commiasa.ry $2090.57 
in cash (R. 87,102,103). The sate was then locked (R. 87). No one 
other than accused had the combination thereto (R. 156-175). The cash 
thus left in the sate was an accumulation of cash receipts in the sales 
com:nissary between January 31 and Februar,- 3 (R. 82-101; Pros. Exs. 19-
23). The noncommissioned officer who handled the fUllds prior to de­
livery to accused testified that he was uncertain as to the dates prior 
to February 3 on mich the money was turned over to ace.used (R. 94), 
but did not think that he retained 1n his own possession trom day" to ~ 
any considerable amounts o:r cash (R. 88,94). AR 35-6660 requires sales 
officers to deposit their tunds with a finance o:t'f'icer "whenever the 
cash on hand exceeds $200.00". On February 3, after leaving the sales 
co.nmdssary, accused was observed at about 4:15 p.m. sitting 1n his auto­
mobile neaJ." the commissary building (R. 119,121). Between 4:25 and 5 
o'clock p.m. he entered the Post Exchange at Fort Jay and delivered 
$800 in cash, as indicated above (R. 62-64). On the morning ot FebruaJ."Y' 
4 the $2090.57 placed 1n the safe 1n the sales commissary on February 3, 
was missing (R. 103). At about 7:45 a.m., February 4, accused unlocked 
and entered the commissary. The safe doors were slightly ajar, and he 
called the attention of an enlisted man to the tact that the safe was 
open, looked at some envelopes which he took from inside the safe, and 
remarked, "I kept the money 1n these envelopes" (R. 124,125). A :tew 
moments later accused stopped in front 01' a door to the building and 
"kept looking at the door" (R. 125). The hasp on the inside 01' this 
door had apparently been ":pried away from the door. It was bent in al­
most a halt circle." An enlisted man attempted, without success, to 
pull the door open, whereupon accused, by applying both hands, succeed­
ed in opening it (R. 126). Accused reported to the Post ~e?mister, 
Lieutenant Colonel w. R. i'lhite, Q;uartermaster Corps, that "his safe had 
been robbed the night before and $2090.00 had been taken". 'lhe Quarter­
master went to the office ot accused, and accused showed him the safe 
and stated that the handle had been "turned as it would be if the safe 
were open" but that the outside doors thereof had been closed (R. 151). 
The doors to the commissary building had been locked on the evening ot 
February 3 (R. 109 ,115-118,123,147 ,149). Except for the door with the 
broken hasp, all of the doors appeared still to be locked on the morning 
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ot February 4 (R. 123). On the morning ot February 4 all ot the win­
dows in the building were closed except two small ones which were 
open a few inches but stuck with paint (R. 130,154}. All of the 
windows except the two SI00.11 ones were barred (R. 153). The sate had 
not been inju:red except that there was some physical evidence that 
two small inner drawers vnich had contained the money- had been forcibly­
opened (R. 152). Accused and a noncommissioned officer on duty in the 
camnissary had keys to the building (R. 141). A master duplicate key-
was also kept in the office 01' the ~artermaster Property Officer (R. 160). 
On February 4 or shortly thereafter (R. 169}, accused stated Ullder oath 
(R. 171) to a board of officers appointed by paragraph 1, s.o. 28, Head­
quarters Fort Jay, N. Y., February 4, 1938, to investigate the loss of 
the funds, that he had borrowed about $1000 from a friend, a Mr. Henry, 
a branch manager of the :'lestern Union Telegraph Company, and that from 
this loan had paid the $800 to the Post Exchange on February 3 (R. 172, 
174). Mr. Elliott Henry, a nanager and clerk 01' a Vlestern Union Tele­
graph CompaDy office in New York, testified that "right after Captain 
BelTY''s trouble" (R. 179), after a member of the board of officers had 
conmunicated with witD3ss, accused telephoned witness and asked him to 
say yes "if anyone came in or called" or asked any questions (R. 181, 
182). Witness testified that he had never at any time lent any money 
to accused (R. 178,182). Full reimbursement to cover the shortage ot 
~090.57 was ma.de by accused about February 16, 1938 (R. 196; Def. Ex. 
I) •. During the sUIIl!ller of 1936, monies totaling about $190 were taken -
apparently stolen - from the sate in the sales commissary while the com­
missary was in charge of a Captain Pelton (R. 146-148,177). (Specifi­
cation 3, Charge I; Specifications 6,7,8, Charge II; Specifications 2 
and 3, Charge III.) 

For the defense it was stipulated that, if' the wife of accused 
were called as a witness, she would testify that "she sold a piece ot 
property- belonging to her for approximately $2100", and that the 
Government did not suffer any loss from the acts of accused (R. 196). 
Earl Speight Bridgers testified by deposition that accused had ad­
VBll.Ced him money during the past five years approximating $2000, and 
had guaranteed witness' purchase ot one or more trucks; that about 
November 1 witness wrote to accused that he would at an early date re­
pay some ot the money borrowed; and that about November 18 accused ad­
vanced witness $800 in cash at New York (Def. Ex. A). Copies ot cor­
respondence between accused and a finance com;pany- in San Antonio, Texas, 
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indicating that accused applied for a loan from that concern on 
December 4, 1937, and that a loan of ~1000 was offered by the loan 
com;pan.y on January 5, 1938, were introduced (Def. Exs. F,G.H). A 
sales officer who succeeded accused testified that the records ot 
the sales commissary showed that on several occasions preceding 
February, 1938, cash in excess of $200 had been kept in the camnis­
sery overnight, and that the officer vti.o audited the accounts had 
not noted any discrepancies or irregularities (R. 197-199). The 
steward ot the Post Exchange testified that he saw accused deliver 
$800 to the Post Exchange cashier and that this might have occurred 
"around 4:23 o'clock or 4:30 o'clock" (R. 193). 

Accused did not testify or make an unsworn statement. 

'lbe evidence thus shows that about the date allegea. 111 SpeOUi­
cation 1, Charge I, accused, as Salvage Officer, received monies ot 
the United States totaling $728.57, end that he did not deposit an 
equivalent amount with a tine.nee officer until about one month later 
and until his attention had been repeatedly called to his delay. un-
der A:nrr:, Regulations (par. 3 ~, AR 30-2110) he was required to deposit 
tund.s ot thls character daily. His deposit we.s made on the day on 
which he cashed a worthless check tor an amount substanti.all.y equal to 
the deposit. In view ot the plain duty ot accused promptly to render 
an accounting, his failure to account, the circumstances precluding 
the possibility that the delay was caused by mere carelessness or re­
missness, and the tact that the deposit was made only after he had 
cashed a worthless person.al ab.eek and thus obtained tunds sutticient 
tor reimbursement, the Board ot Review entertains no doubt that the 
Qovermnent monies mentioned were in tact traud.ulentl.jP converted. by ac­
cused to his own use, and thus embezzled, e.s charged.. '!be mere failure 
to de:posi t the tunds as required by A:mr, Regulations amounted to the ot­
tense ot embezzlement as defined by section 91 ot the Cr1rn1nal Code ot 
the United states. u.s.c. 18:177. The defense introduced testimoey 
purporting to account tor the disbursement by accused on November 18 
ot the proceeds ot his worthless check other than by its use to cover 
the defalcation, but under all the circumstances ot the case this testi• 
moey is not convincing, 

The making and uttering on November 18 and. December 13 ot the checks 
for $800, set forth in Specifi~ations 4 and 5, Charge II, and. Specifi­
cation l, Charge III, were established. The circumstances leave no 
reasonable doubt that in negotiating these checks accused 118.8 aware ot 
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their worthlessness and had no reasonable expectation or having suf­
ficient funds in the bank to meet them. The negotiation or the check 
ot December 13, without sutficient funds in the bank to meet it, and 
without reasonable expectation that f'Unds would be available to meet 
it, although it did not involve direct loss to the exchange, was dis­
credli.table and violative or Article or War 96. CM 208870, Moore. 
The transaction involved in the cashing or the check or November 18 
carries clear implications or intent to defraud., as charged by Specifi­
cation 5, Charge II, and Specification 1, Charge III. The ortenses al­
leged by the latter specifications as violative or Articles ot War 96 
and 95 are duplications, aIJd accused may properly be punished tor the 
acts involved only in their most im;portant aspect. Par. 80 a, M.C.M. 
So much or the plea in bar or trial as was based on the duplioat ion was 
properly overruled. Par. 27, M.C.M. 

i'lith respect to Spec1ticat1ons 6 and 7, Charge II, alleging failure 
by accused to make deposits or comnissary f'u.nd.s in excess ot $200, on 
February 2 and 3, 1938, respectively, the evidence shows that cash monies 
aggregating over $2000 were in the actual possession ot accused on Feb­
ruary 3 prior to the end oft he business day, and that he wrongf'ully 
f'ailed to deposit them with a finance officer as required by paragraph 
12, AR 35-6660. It must be inferred f'rom the circumstances that his 
failure was wilful. '!he elezoonts ot the ortense ot February 3, charged 
by Specification 7, were tlms established. Upon the evidence, however, 
it is quite possible that cash in excess of $200 was not actually de­
livered to and in the possession or accused prior to February 3. Such 
being the case, the evidence is not legally sufficient to support the 
f'inding or guilty or Speoif'ication 6, alleging failure to make deposit 
on February 2. 

A:J to Speoitication 3, Charge I, alleging embezzlement ot $2090.57, 
the evidence shows, without contradiction, that on February 3 accused, 
as sales Officer, was in possession of the monies described, property 
or the United States, proceeds or cash collections by the Sales Com-

- missary, and shows that he tailed to produce the monies on February 4. 
All ot the circumstances of the case, including accused's pressing need 
tor tunds, his production of $800 in cash on the post during the evening 
of' February- 3, and his f'alse account or the source of the $800, point 
unmistakably to his f'raudulent conversion of' the Government tunds. Ac­
cused contended that the 1'ullds had been stolen, but there was not in 
the circumstances proved any substantial support or his contention• 

. There were no physical evidences of' forcible entry of the building. 
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Such breaking thereof as occurred was ol' a nature to suggest that it 
was accomplished from the inside and not from the exterior. The 
safe, to which only accused had the combination, and which had been 
locked on the evening of February 3, was found unlocked on the morn­
ing of February 4. The finding of guilty of embezzlement appears to 
have been amply justified. The falsity of accused's statement and 
demonstration to the' Quartermaster that the collliilissary had been burg­
larized, and the resulting deceitful concealment of his embezzlement, 
as charged in Specification 2, Charge III, are plainly ini'erable from 
the circumstances above outlined. 

The giving of testimony by accused, under oath, before the board 
of officers described in Specification 8, Charge II, and Specification 
3, Charge III, to the effect that he had borrowed $1000 from Elliott 
Henry, was proved substantially as charged. The falsity of this testi­
mony was clearly established. The offense involved, false swearing, 
was properly charged as violating .Articles of ':far 96 and 95. The 
duplication in pleading, ma.de a basis of the plea in bar of trial, was 
not objectionable, and need be considered only from the standpoint o! 
punishment • 

The restitution of the f'unds anbezzled is for such consideration 
in extenuation as the circumstances may be found to warrant. 

4. 17ith respect to Specification 2, Charge I, and Specifications 
1, 2 and 3, Charge II, the evidence is substantially as follows: 

On December 4 and 10, 1937, and on January 4 and 10, 1938, ac­
cused cashed from funds of the United States, in his possession as 
proceeds of conmissary sales, a series of four checks drawn by him on 
his personal account with the Security Bank & Trust Company of Lawton, 
OklahOI!E., for ~100, $ll5.27, 096 and $141.54, respectively (R. 67-69, 
79,80; Pros. Exs. 6-8,10). The a.mounts of these checks were material­
ly in excess of the commissary bills owed by accused for the months of 
October, November and December, 1937 (R. 79). All of the checks were 
paid in regular course (R. 71,72) except the check of JanU{U'Y 10 for 
$141.54. This check ,-as delivered to the Finance Officer about January 
18 (R. 69; Pros. Ex. 10). It was deposited by the Finance Officer to 
the credit of the United States, and, on Januar,y 22 payment thereof 
was refused by the drawee bank because of insufficient funds (R. 69,72; 
Pros. Ex. 9). At the end of the day of January 10 the balance in ac­
cused's account with the bank on which the check was dravm was $69.18. 
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No f'urther deposit was ma.de during January (Pros. Ex. 9). On January 
31 a new check, which was paid in due course, vas given by accused to 
the Finance Officer in lieu ot the dishonored check (R. 72). 

Thus the evidence shows, as alleged by Specifications l, 2 and 3, 
Charge II, that accused cashed personal checks from :f'unds ot the Unit­
ed States in his possession on December 4 and 10, 1937, and on January 
4, 1938. These checks vrere paid in due course. It ,•as alleged by the 
specifications that the cashing of the checks was in violation of par­
agraphs 5 and 6, Ancy Regulations 35-160. Paragraph 5 or the regu­
lation contains the wording ot Revised Statutes 3651 (u.s.c. 31:543} 
~rohibiting the "exchange of tunds *** by any disbursing officer or 
agent of the Government", and paragraph 6 prohibits the "exchange" of 
Government funds by "any disbursing officer or agents ot the War De­
partment for*** personal checks". The word "agent", as used in the 
statute referred to, has been interpreted by The Judge Advocate Gen­
eral to include only disbursing or agent officers. JAG 230.7462, 
June 27, 1929. Accused was not a disbursing or agent officer and 
it appears, therefore, that the cashing of the checks did not involve 
violations of the A:r:my Regulation cited. The findings of guilty ot 
these specitications should be disapproved. 

The t:re.nsaction involving the worthless check of January 10, for 
$141.54, was charged as embezzlement under Specification 2, Charge I. 
The circumstances under which this check was cashed show that at the 
time it was drawn, at the time it was turned over to the Finance Of­
ficer, and at the time it was presented for payment, accused did not 
have sufficient funds in bank to pay it. In view or the depletion 
of the account, it nn1st be interred that accused knew when he cashed 
the check that his bank balance was not sufficient to cover it, and 
did not intend to have sufficient funds in the bank to meet it men 
presented for payment in usual course. The application to his own 
use of the proceeds of the check, public monies intrusted to him, 
amounted to fraudulent conversion and a:nbezzlell);lnt, as charged. Par. 
149 h, u.c.u.; 29 Atty. Gen. 563. His mere act of cashing the worth­
less-check from public t'Unds in his.safe-keeping was embezzlement as 
that ortense is defined by section 89 of the Criminal Code, which 
reads as follows: 

"Every officer*** who shall loan, use, or convert 
to his own use, or shall deposit in any bank or exchange 
for other funds, except as specially allowed by law, any 
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portion of the public moneys intrusted to him for 
sate-keeping, shall be guilty of embezzlement ***.n 

The statute appears to a~ply to all officers of the United States to 
whom public monies are intrusted for saf'e-keep1ng, as ~ll as to other 
persons specially charged by statute with the safe-keeping of public 
tuhds. Sec. 92, Criminal Code of the United States (u.s.c. 18:178);
13 Atty. Gen. 588. 

5. Six officers, on the active list, or retired, testified for 
the defense that the reputation of accuaed for honesty, trustworthi­
ness and military efficiency prior to the offenses here involved, ve.s 
excellent (R. 189,191; Def. E:x:s. B-E). 

6. During the trial defense counsel objected to the introduction 
in evidence of the cl¥3cks of accused involved in Specifications l, 2, 
3, 4 and 5, Charge II, and Specification l, Charge III (Pros. E::cs. 4-8), 
upon the ground that they bad been obtained through an unreasonable and 
unlawful search and seizure of the effects of accused. The objection 
was overruled (R. 43-48). In a brief by civilian counsel, attached to 
the record of trial, it is contended, as at the trial, that the checks 
were illegally seized and therefore illegally received in evidence. 

The evidence relating to these checks shows that in the course of 
an investigation by the board of officers of the shortage of :t'unds in 
the possession of accused, the checks mre taken by members of the 
board from a locker trunk found in the office and custody of accused 
(R. 42,43). The trunk was a "government locker" and v.as non the Com­
missary Officer's property account" (R. 57). By order of the command­
ing officer the tI'l.lilk was opened in the presence of accused with a 
duplicate key obtained from the Post ~uarterm:i.ster. Accused did not 
prohibit the opening of the trunk, but did not expressly consent there­
to (R. 42,43). 

I.nasrauch as the trunk containillg the checks was in apparent use 
by accused in the discharge of his official duties and was found in 
a public office, and in view of the circumstances then known indicative 
o~' fraudulent conversion by accused of public monies, it is believed 
that the search and seizure were not unreasonable or illegal. The 
Judge .Advocate General bas held that a seurch, by order of a competent 
commander, of public quarters occupied by an enlisted lmlil on a military 
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reservation, the order having been isau.ed in the exercise or a sound 
discretion, was not "unreasonable" within the meaning or the search 
and seizure clause or the Fourth Amendment to the Constitution. 
JAG 250.413, July 23, 1930. See also CM 201878, Bashein. There 
does not appear to have been .any abuse or discretion in the instant 
case. 

7. Assignments or error other than as noted above and argwoonts 
of civilian defense counsel :presented by his brief and orally, have 
been considered by the Board of Review. 

8. The accused is 45 years or age. The A:rmy Register shows his 
service as follows: 

"Corp., Btry. A, l F.A., N.Y.}T.G. 19 June 16 to 
4 Nov. 16; :pvt., corp., sgt. and sup. sgt., N.Y.N.G. 
and Btry. A, 104 F.A. 30 June 17 to 31 Miy 18; 2 lt. 
01' F.A., u.s.A. l June 18; accepted l June 18; l lt. 
or F.A., U.S.A. 21 Sept. 18; accepted 26 Sept. 18; 
vacated 17 Sept. 20.- 2 lt. or F.A. l July 20; ac­
cepted 17 Sept. 20; l lt. l July 20; capt. 1 Nov. 
32; Q.u.c. 27 June 36." 

9. The court was legally constituted. No errors injuriously e.r­
tectin.g the substantial rights ot the accused were committed during the 
trial. In the opinion of the Board ot Review, the record or trial is not 
legally sufficient to support the 1'indillgs ot guilty of Specifications l, 
2, 3 and 6, Charge II, but is legally sufficient to support the remain­
ing findillgs ot guilty and. the sentence, and to warrant confirmation 
thereof. Dismissal is authorized upon conviction ot the 93d and 96th 
Articles ot War, and 1s mandatory upon conviction ot violation ot the 
95th Article ot 1'1ar. 

/tfftt~Jud&e Advocate, 

~:J"udgo Advocate, 

~:J"ud89 Advocate, 

To The Judge Advocate General. 



~·lAR DEPARY~fl' (169)
In the Office of The Judge Advocate General 

l'/ashington, D. C. 

Aug. S, 1938 
Board of Review 
CM 209988 

Sentence suepended b.r President 

UNITED STATES ) SECOND CORPS A.REA. 
) 

v. ) Trial by G.c.:r:., convened at 
) Governors Island, New York, 

lJa.jor JOSEPH P. CROM'.'iELL ) May 12, 13 and 14, 1938. 
(0-6934), Adjutant ) Dismissal. 
General' s Department • ) 

OPH.'ION of the BO.ARD OF Rl:.-vIK,N 
McNEIL, BURDETr and HOOVER, Judge Advocates. 

1. The recoru of trial in the case of the officer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and speci­
fications: 

CHARGE I: Violation of the 61st Article of War. 

Specification 1: In that 116.jor Joseph P. Cromwell, 
Adjutant General's Department, did, without proper 
leave, absent himself from his office and duties 
as Assistant Adjutant General at Headquarters 
Second Corps Area, Governors Island, New York, 
from about 9 :00 a.m., August 10 to about 11:00 
a.m., August 11, 1937. 

Specification 2: In that Major Joseph P. Cromwell, 
Adjutant General's Department, did, without proper 
leave, absent himself from his office and duties 
as Assistant Adjutant General at Headquarters 
Second Corps Area, Governors Island, New York, 
from about 9:00 a.m., to about 4:30 p.m., 
September 14, 1937. 
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CHARGE II: Violation 01' the 96th Article of War. 

Specification 1: In tllat 1:ajor Joseph P. Cromwell, 
Adjutant General's Department, having been ; 
specifically asked whether or not he could properly 
perform the important duties of Adjutant General, 
First Army, at the First Army CPX 1937, and having 
been designated as Adjutant General of said First 
A.:rm.y upon assurances, given by him, the said Major 
Cror:iwell, that he could be relied upon properly to 
perform said duties; and thereafter, having re­
ceived a lawful order from Major General Frank R. 
;JcCoy, the said L1ajor General I,lcCoy being in the 
execution of his office, to proceed at the proper 
time from Governors Island, New York, to Fort 
Devens, 11ass., a!l.d report to the Connnanding 
General, First Army, on August 23, 1937, for 
temporary duty in connection with the First Army 
CPX, 1937, did, en route between said places, on 
said date, fail to obey the same. 

Specification 2: In that 1.:ajor Joseph P. Cromwell, 
Adjutant General's Department, having been assigned 
to duty as Adjutant General, First Army, at First 
Army CPX, 1937, Fort Devens, Mass., after he the 
said :.:S.jor Cromwell, had given assurances that he 
could be relied upon properly to perform the duties 
of that important office, did, between Governors 
Island, New York, and Fort Devens, Mass., on or 
about Aubust 23, 1937, wilfully incapacit~te himself 
for said important military duty through voluntary 
overindulgence in intoxicating li~uor. 

Specification 3: In that :t.Iajor Joseph P. Cromwell, 
Adjutant General's Department, havin;s received a 
lawful order from 1:ajor General Frank R. 1£cCoy, 
the said 1!ajor General McCoy being in the execution 
of his office, in words and figures as follows:· 
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~UARTERS SECOND CORPS AREA 
Office ot the Cor:ps Area Commander 

Governors Island, New York. 
September 15, 1937. 

SUBJECT: Office Hours. 
TO: Major Joseph P. Cromwell, A.G.D. 

Governors Island, N.Y. 

In view of' the irregularity of' your past duty 
attendance you will be present in your office at 
least between the following hours: 

· Weekdays, 9:00 a.m. to 12:00 noon 
1:00 p.m. to 4:30 p.m., except that 

on days detailed to stay atter 4:30 p.m., you will 
remain until at least 5:00 p.m. 

Saturdays, 9:00 a.m. to 12:00 noon, except that 
on days detailed to stay after 12:00 p.m. you will 
remain until at least 1:00 p.m. 

Holidays as per announced schedule. 
One afternoon per week will be available for 

exercise. 
By command of' Major General McCOY: 

G. A. MOORE (signed) 
G. A. MOORE, 

Major, A.G.D., 
Acting Adjutant General..", 

did, repeatedly, at Headquarters Second Corps Area, 
Governors Island, New York, between the dates of' 
September 15 and October 7, both dates inclusive, 
1937, wilfully fail to obey the same. 

CHARGE III: (Nolle prosequi.) 

Specitication: (Nolle prosequi.) 

CHARGE IV: Violation ot the 85th Article of' War. 

Specification 1: In that Major Joseph P. Cromwell, 
Adjutant General's Department, was, at Governors 
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Island, New York, on or about October 12, 1937, 
round drunk while on duty as Assistant Adjutant 
General at Headquarters Second Corps Area. 

Specification 2: In that Major Joseph P. Cromwell, 
Adjutant General's Department, was, at Governors 
Island, New York, on or about December 14, 1937, 
found drunk while on duty as Assistant to the 
Officer in Charge of Reserve Affairs at Headquarters 
Second Corps Area. 

Specification 3: In that Major Joseph P. Cromwell, 
Adjutant General's Department, was, at Governors 
Island, New York, on or about December 28, 1937, 
found drunk while on duty as Assistant to the 
Officer in Charge of Reserve Affairs at Headquarters 
Second Corps Area. 

ADDITIONAL CHARGE: Violation of the 61st Article of War. 

Specification: In that Major Joseph P. Cromwell, 
Adjutant General's Department, on duty in the 
Office of the Officer in Charge of Civilian Com­
ponent Affairs, Headquarters Second Corps Area, 
Governors Island, New York, did, without proper 
leave, absent himself from his duty at Headquarters 
Second Corps Area, from about 9:15 a.m., April 13, 
1938, to about 8:12 a.m., April 14, 1938. 

He pleaded not guilty to, and was found guilty of, all charges and 
specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
under Article of War 48. 

3. The evidence relating to Specification l, Charge I, alleging 
absence without leave on August 10-ll, 1937, shows that during the 
day of August 10, 1937, accused was absent without authority from his 
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office and from his duties as Assistant Corps Area Adjutant, 
Headquarters Second Corps Area, Governors Island" New York, and that 
he did not return to his office and duties until about 11 a.m., 
August 11 (R. 19). August 10 fell on a ·Tuesday, the day assigned to 
accused for his regular half-day weekly exercise (R. 22). At about 
9:25 a.m. he telephoned to a warrant officer clerk on duty in the 
office of the Corps Area Adjutant that he would be in the office in 
about thirty minutes (R. 177). The immediate commanding officer of 
accused, Colonel Raymond s. Bamberger, Adjutant General's Department, 
Corps Area Adjutant, did not enter the unauthorized absence on the 
morning report for the reason that he did not know whether accused 
had been absent from the post (R. 25). On August 12, however, Colonel 
Bamberger addressed an official letter to accused stating that an 
explanation of the unauthorized absence was desired. On August 16 
accused returned the letter by indorsement as follows: 

•1. No explanation is offered. I telephoned the 
office and thought possibly that that was sufficient. 

•2. If I am to be treated·as a civil service 
employee, I can conform of course." (Pros. Ex. 1) 

Accused testi:tied that he telephoned to Colonel Bamberger but that 
the clerk "took the call••. · Accused asked whether anything of importance 
had come into the office; The clerk's reply was satisfactory and ac­
cused asked him to tell Colonel Bamberger that accused had called. 
His "business in town took longer• than he expected, and, that being 
one of his recreation days, on which days he habitually left his office 
at noon, he did not call again. (R. 212) Acoused did not, when testi­
fying, recall where he was on .Allgust 10 and 11, but thought he was in 
New York City on the morning of August 10 and the night preceding. He 
telephoned trom •the barber shop•. (R. 225) The letter from Colonel 
Bamberger was not returned to accused for explanation fUrther than that 
gh'en by his indorsement of .Allgust 16. Accused noted that he was not 
carried as absent w1thout leave on the morning report, but also noted 
that copies of the letter and indorsement referred to were attached 
to an efficiency report upon him. (R. 212) He bad no time oft for 
exercise during the week other than on August 10 (R. 213). 
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The evidence leaves no doubt that accused was absent without 
leave from his office and duties between the hours and dates alleged 
in Specification l, Charge I. In his explanatory connnunication 
submitted soon after his absence, he protested, in effect, the 
fairness of the official action treating him as absent without 
authority, and invited attention to his telephone call. It is not 
suggested by the evidence that the telephoµe call involved any grant 
of authority for the absence, but the fact that it.was made may 
properly be considered, in connection with all the circumstances, 
in possible extenuation of the offense. Violation of the 61st 
Article of War was established. 

4. The evidence relating to Specifications land 2, Charge II, 
alleging failure to obey an order to proceed to Fort Devens, Massachusetts, 
and report for a specific duty on August 23, 1937 (Specification 1), 
and wilt'ul incapacitation for duty about that date through voluntary 
overindulgence in intoxicants (Specification 2), is substantially as 
follows: 

Early in August, 1937, Colonel Ulysses s. Grant, 3d, General 
Staff Corps, Chief of staff of the Second Corps Area and of the First 
Army, told accused that he had tentatively selected him as Adjutant 
General of the First Army during an approaching Command Post Exercise 
(CPX), but, in view of certain difficulties accused "had gotten into", 
wanted to be certain he could depend on accused to handle the duties 
of that assigmnent. Accused stated that Colonel Grant could depend 
on him to perform the duties in a thoroughly satisfactory manner. 
(Pros. Ex. 4) Following this conversation, accused was, on August ll, 
assigned as Adjutant General of the First Arm:{, and, with other 
officers, was, by comm.and of Major General Frank R. McCoy, Commanding 
General of the Second Corps Area, ordered to proceed to Fort Devens, 
Massachusetts, to report there on August 23, 1937, for temporary duty 
in connection with the CPX (Pros. Exs. 4,5). Accused departed from 
Governors Island, New York, on August 22 (R. 63; Pros. Ex. 8). He 
reported at Fort Devens, Massachusetts, at 9:49 a.m., August 24 (Pros. 
E:xs. 9,10). A morning report (First Army) entry reciting that accused 
joined on.August 24 was changed following a conversation between 
accused and an Acting Adjutant General or the First Army CPX (an 
officer not under the direction ot accused) to recite that accused 
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joined August 23 {Pros. Exs. 11,12; Def'. Ex. A). He appeared at his 
of'f'ice at~ Headquarters at about 11 a.m. and stayed there for 
about half' an hour, during which time he gave to his clerk, Warrant 
Officer Arthur B. Wood, some instructions as to the of'f'ice work 
{R. 193). Colonel Grant went to accused's quarters following 
luncheon and asked accused the reasons f'or his delay. Accused 
referred to bad weather of' the day before and stated that, having 
been dele.yed, he had attempted to telephone. He suggested that 
inaSJ11Uch as there had been nothing special to do on the previous day 
he had not failed in his performance of' duties. Accused said that he 
would go to his office at once but Colonel Grant told him that he 
was not in a proper condition to do so, but should •get himself' into 
shape• by 4 p.m. tor a staff' con:rerence called tor that hour. {Pros. 
Ex. 4) 

On August 24 the duties of' accused included supervision of' the 
unpacking of' tiles and other equipment, •arrangement of' his of'f'ice•, 
allocation or subdivision of' duties among the personnel of' his office, 
and issuanc:e o:r eJl1' instructions the headquarters might desire (Pros. 
Ex. 4). 

Warrant Officer Wood testified that when he ti1'st saw accused 
at 11 a.m. on August 24, accused appeared to be sober, and •did perform 
his duties• {R. 193). Witness, howeTer, believed accused had been 
drinking, tor he had an odor o:r liquor on his breath, his eyes were 
bloodshot, he was •physically nervous• and he exhibited tremors in his 
hands (R. 195). Accused was observed by another witness lying in his 
bunk in quarters, with his clothes on, shortly after noon (Pros. Ex. 6). 
Colonel Grant testified that when he went to accused's quarters after 
luncheon, accused was sitting on his bunk and appeared to be •suffering 
distinctlyw from a •hang-over" - he •looked as though he had had a 
day or night of' dissipation, and the evidences o:r that was that his 
eyes were bloodshot, his complexion was distinctly of't color and he 
showed every sign of' great nervous tension; a certain emount of' 
trembling and having to concentrate tensely when he spoke and made 
his repliea•. In witness' opinion accused was not, due to his 
condition, fit to undertake the.performance o:r his duties. (Pros. Ex. 4) 
Captain Lawrence Ladue, Cavalry, Aide-de-cemp to the Comnanding General, 
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First Army CP.X, testified that at Colonel Grant's request he accompanied 
'that officer to the quarters of accused at about l p.m., August 24. 
He saw accused sitting on his bed putting on his shoes. Accused arose 
to ac~owledge Colonel Grant's presence and "ap~arently made a certain 
effort to answer questions put to him". He seemed to have a "severe 
hang-over" and to be "suffering from the effects of drinking". (R. 43,44) 
Colonel Jay W. Grissinger, Medical Corps, Corps Area Surgeon and Chief' 
Surgeon, First Army, testified that he saw accused several times in 
quarters during the late afternoon of' August 24 or the morning of 
August 25, and at one time talked to him for a few moments. Although 
accused impressed witness as being "clear of mind", he was extremely 
nervous, having a tremor over his whole body, his face was flushed and 
his eyes were "injected". Witness believed that the condition of 
accused was the result of "overindulgence in alcoholic liquors"• 
Witness told the Commanding General of' accused's condition. (Pros. Ex. 7) 
Colonel Thomas c. Cook, General Staff Corps, Assistant Chief of staff, 
G-1, First Army CP.X, testified that he observed accused at about 4 p.m., 
August 24, in the course of a staff conference and, from his appearance 
and actions, reached the conclusion that he was drunk in the sense that 
his mental and physical faculties appeared sensibly to be impaired 
through the use of intoxicants (R. 47-49,52,61), and that he was not 
fit for the full performance of his duties (R. 49). Witness spoke 
casually to accused but did not have a conversation with him (R. 47). 
Accused appeared to be overzealous in attempting to introduce his 
assistant to the Commanding General (R. 48,54). Witness saw accused 
at about 11 a.m. , August 25, and observed that he was then "in a very 
agitated, nervous and shaky condition" (R. 48). Witness said to him: 
"For heavens' sake, you cannot take another drink. Cromwell, you just 
cannot do it", and accused replied: "I know that; that is the reason 
I am this way, if' I could only have another drink." Witness then 
told him: "Don't you take a drink as long as you are in this town.• 
(R. 53) 

Colonel Grant testified that the performance of duty by accused 
after August 24 was "distinctly excellent or superior" (Pros. Ex. 4). 
Colonel Cook testified that he had many official contacts with 
accused during the CP.X, and that beginning about August 26 accused 
performed his duties in a very efficient manner - "we could not have 
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had a better person" (R. 56). 

For the defense, I.fr. B. B. Fowler testified that through a nru.tual 
friend he arranged to accompany accused, in the latter's automobile, 
from New York City to Boston, Massachusetts, on August 23. Accused 
telephoned witness in New York that his car v.e.s being repaired and 
that he would pick witDess up as soon as he could get the car. They 
left New York about noon of August 23. It was raining. The traffic 
was heavy and they had some trouble with the car which necessitated 
stops for repairs. They drove slowly and arrived in Boston at about 
10 or ll p.m. (R. l?S-180) Witness did not see accused take a drink, 
and "saw no evidence of his being anything other than sober" (R. 181). 
Accused used telephones two or three times en route, and said something 
about attempting to communicate with Fort Devens (R. 180). Colonel 
William H. Jones, Jr., Infantry, testified that he was on duty at 
Fort Devens on August 23 as "G-l, Umpire, First Army Base Exercises". 
Accused telephoned him about 10:30 p .m. , August 23, and said tbat he 
was in Boston, that he had had trouble with his car en route and would 
be late in reporting. He asked whether it would be "all right for him 
to coma out on the m::>rning of the 24th". Witness had no authority to 
extend accused's time for reporting, end told accused so, but also 
told him that since it ms raining "if I were in his position that I 
would report in the morning". (R. 184,185). Witm:,ss did not gain the 
impression tbat accused vas .at this time in any degree intoxicated 
(R. 186,18?). Witness saw accused between 2:00 and 2:30 p.m., on August 
24, and talked to him for about forty-tive minutes but did not observe any 
mental or physical impaiment in him end believed him to be normal 
(R. 186). He also saw accused two or three times on August 25, and 
at these times observed no evidences of abnormality (R. 18?). During 
the CPX, witmss umpired "reports and various other matters that,. 
lhjor Cromwell submitted", and believed that his work was of superior 
quality (R. 187,188). Considering the m.ture. ot such or the duties at 
accused on August 24 as were known to witness and the personnel 
available to assist in performing them, witness believed that only 
about five or ten minutes of .accused's time vas required therefor 
(R. 188,189). Captain John VI. Haubernestal, Engineer Reserve, 
testified that while on active duty as Assistant Arm::, Engineer, 
First A:rmy CPX, he observed accused at the staff conference on August 24, 
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and saw nothing abnormal about him. Witness' employment in civil 
life required him to pass upon the sobriety of many men employed by 
a railroad company. In the light of his experience, he deemed 
accus~d fit for his duties. Witness also saw accused at dinner and 
atter dinner on August 24 1 and saw him and transacted official 
business with him on August 25. In witness' opinion accused...was not 
drunk or unfit for his duties at any time at which witness saw him. 
(R. 199-203) 

Accused testified that he did not recall that Colonel Grant 
specifically asked him whether he could properly perform the duties 
of Adjutant General in the CPX, but accused did tell Colonel Grant 
that he would do as well as possible (R. 216,217). Accused's automobile 
was damaged in a collision in New York City on August 22 and he could 
not obtain repairs until the following day. He "probably had two or 
three" drinks that evening, but did not become drunk. Before lunch 
on August 23, he had one or two drinks of Scotch whisky, as he recalled.(R.229) 
He had no recollection as to whether he drank en route to Boston and 
had he been asked whether he 

"took a drink on that occasion from force ot habit I 
would have answered: 'Yes.' It was news to me that I 
did not. I remember talking to Mr. Fowler about this 
and he said it was terrible weather and for that reason 
we did not have any liquor." (R. 214) 

In Boston, being tired, he had two or three drinks but did not become 
drunk (R. 215,231). En route he tried two or three times to reach the 
Adjutant at Fort Devens by telephone (R. 232) but did not succeed, and, 
after arrival in Boston, being "worried about the matter", called 
Colonel Jones. He asked Colonel Jones: ' 

"what was doing there and I believe he stated, as I 
remember it, 'Nothing but organization duties.• He 
told me that on account of the weather and because 
there was nothing important doing there that I should 
stay over in Boston and come on over to camp the next 
morning. I did what he stated. I knew he did not have 

-10-



(179) 

authority to grant me permission to stay in Boston. 
However, I had accepted telephone reports in my 
position many, many times and I thought apparently 
Devens did." (R. 215) 

Accused knew he was not missing any important duties. Had he thought 
that there was any reason f'or continuing on to Fort Devens the night 
of' August 23, he could and would have done so. (R. 216) It occurred 
to him that he might telephone Colonel Grant but he decided that it 
was not "worthy or bothering him with" (R. 233). He later told 
Captain Prouty, Adjutant at Fort Devens, of' his conversation with 
Colonel Jones and asked him to consider this conversation as a report 
as of' August 23. Captain Prouty agreed (R. 234). The Adjutant General, 
First Army, had nothing to do with the records or presence or absence 
or personnel connected with the CPX (R. 215). The duties of' accused 
on August 24 were very light, but he went to his office and discussed 
with Warrant Officer Wood the arrangements that had been made. Mr. 
Wood "was thoroughly prepared to do that job and I normally give him 
very rew instructions". Accused "could have attended to everything 
that needed attending to". He was "a 11ttle shaky" on August 24 
because he had had very little sleep the night before, and his clothes 
were disheveled because he had worn them on the trip to Boston. (R. 218) 
Having had but little sleep on the night of August 24 as well, because 
or a poor bed, he was a "little shaky" on August 25 (R. 219). Asked 
as to how many drinks would be required to give him a "hang-over", 
accused testified: 

"it a hang-over means that you are nervous, have a 
headache, are a little foggy, and not quite as keen as 
you are normally - that is whe.t it means to me - I might 
say that I have had a hang-over from two or three 
bottles of beer, beer particularly incidently.• (R. 231,232) 

It is clear from the evidence that after having been specially 
asked as to whether he could be depended upon to perform the duties of 
Adjutant General of the First A:rmy CPX, and after having given 
assurances in the affirmative, accused failed to obey such part of 
the order given him by the Corps Area Commander as required him to 
report for such duty at Fort Devens on August 23, 1937, as charged in 
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Speoification 1, Charge II. He reported on the following day, haViJl8 
in the meentillle, on August 23, communicated by telephone with an 
officer, Colonel Jones, at '.fort Devens. It is not contended that 
Colonel Jones had authority to excuse accused's failure to report 1n 
person at .Fort Devens or that he pretended to grant such authority. 
'l'he fact that accused did cornamn1cate with Fort Devens tends to 
demonstrate that he was 1'ully aware of his duty to reach Fort Devens 
on the day specitied in the order. His conmnmication by tele:phone, 
together with such assurances as were given him by Colonel Jones 1n 
the course thereof are for consideration as poss1ble elements in 
extenuation. Violation 01' Article 01' War 96 was established. 

With respect to the allegations of Specification 2, Charge II, 
that on or about August 23 accused wil.fu.lly incapacitated h:llllselr 1·or 
his duties in connection with the Arny CPX, through excessive indulgence 
in intoxicating li~uor, the testimony shows that he was unde:r the 
influence of liquor on August 24 in sufi'icient degree, in the opinion 
of the First Arrrq Chief or Staff, to requir~ his temporary absence 
from his duties. On this and on the following day he eXhibited 
drunkenness which responsible officers deemed to be of a degree 
sutrtciElllt to impair his capacity for the tu.11 performance of duty. 
He denied excessive drinking end testi1'ied that he was at all times 
:rully able to parform such duties as were given him, and w1.tuesses 
testified in hi8 behalf that they believed he was DOli drunk on August 
23, 24 or 25. On all the nidence, there can remain no reasonable doubt 

· that about August 23 aocused did., as charged, wilf'ully incapacitate 
h:llllsel! :ror his duties to an appreciable degree, through the voluntary 
use or intoxicents, end that this 1ncapaoity extended at least through 
August 24, a part of the period ot the CPJ:. 

Accused, in testitying (R. 217), and militB.17 defense counsel, 
by a brief tiled w1th the record or trial, have suggested that 
Specification 2, Charge II, was defective in that it could not be 
determined there:trom whether it we.a intended to allege that the 
incapacity of accused extended over the entire period ot the CPL 
It was proved that the 1ncape.c1tf did DOt extend beyond August 25. 
In the opinion ot the Board ot Review, the spec11"1cation sufficiently 
apprised accused that he was charged w1 th wilfully incapacitating 
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him.selt :tor the speci:tic duty alleged, a military of:tense violative 
of the 96th Article o:t War regardless of the duration of the incapacity. 
It does not appear that any possible defect of the specification in· 
allegi~ the duration of the incapacity misled the defense or otherwise 
injuriously affected the substantial rights of accused. The error 
in pleading, if such existed, was not therefore fatal. Par. 87 ~. M.C.M. 

5. The evidence relating to Specification 2, Charge I, alleging 
absence without leave on September 14, 1937, shows that on that date, 
a Tue~day, between 9 a.m. and 4:30 p.m., accused was absent without 
authority from his office and duties as Assistant Adjutant General, 
Headquarters Second Corps Area, Governors Island, New York (R. 27,28) • 

. At about 12:18 p.m. he telephoned his o:tfice and asked for Major George 
A. Moore, 14th Cavalry (R. 35,36), Acting Adjutant General (R. 27). 
Upon being advised by Major Floyd Marshall, Infantry, an Acting 
Assistant Adjutant General, that Major Moore was at lunch, accused 
asked Major Marshall to tell Major Moore that accused would return 
from New York City to Governors Island on the 1:30 p.m. boat, and would 
then take care o:t any work which might have reached his desk. Major 
Marshall agreed to deliver the message (R. 35,36; Pros. Ex. 3), and 
did so (R. 36). Accused did not return to Governors Island (R. 28,34) 
until after 9 p.m., at which time a message directing him to report to 
Military Police Headquarters was delivered to him (R. 33,34). At about 
9:30 p.m. {R. 39), in the presence of Major Moore and Colonel Thomas c. 
Cook, Assistant Chief o:t Staff, G-1, Second Corps Area {R. 40), in the 
course of a discussion with Colonel Cook concerning his absence, 
accused "said that he had just got back, that he had sufficient 
reasons for not getting back that he did not wish to disclose" {R. 41). 
On September 15, an official letter signed by Major Moore, by coillll18ll.d 
of Major General McCoy, Corps Area Commander, was addressed to accused 
directing him to explain his absence without leave from 9 a.m. to 
9:30 p.m. of September 14. Accused returned the letter by indorsement 
stating: 

"l. I reported by telephone; no other explanation 
is offered. 

"2. It is requested that I be placed on regular 
leave of absence :tor that day. I have sufficient leave 
due me to cover." {R. 30; Pros. Ex. 2) 
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Major Moore testified that accused was not, to witness' knowledge, 
placed on a leave status (R. 31). 

Accused testified that attar telephoning .Major Marshall he "did 
not hu.~ry back•, but intended to go to his office and attend to any 
accumulated work. In telephoning he followed ·a "Procedure" he had 
used previously and "nothing has happened". His explanatory 
indorsement not having been returned to him, he assumed that his 
explanation was satisfactory, but noted that the letter and indorsement 
were attached to his efficiency report. Ha also noted that he was not 
carried as absent without leave on the morning report. (R. 213,214) 

Absence without leave on September 14, between the hours alleged 
in Specification 2, Charge I, in violation ot the 61st Article ot War, 
was proved. Again it was shown that accused telephoned his ottice 
during his absence, but, again, no authority tor the absence was 
gained as a result of the telephone conver88.tion. He asked to be 
placed on leave ot absence, but this was not done and the request did 
not attect ltll.e legal propriety- ot his absence. Such extenuating effect 
as the telephone conversation may have had was limited b7 accused's 
failure to report tor duty at or about the hour stated to llajor Marshall. 

6. The evidence as to Specification 3, Charge II, alleging 
wil.tul failure by- accused to obey an order as to hours of attendance 
at his office, shows that about 10 a.m., September 15, 1937 (R. 69), 
following approval thereof. by- the Corps Area Chief of Start (R. 74; 
Pros. i:x. 13), there was addressed and delivered to accused a letter 
dated September 15, signed by- llajor G. A. Moore, by command of Major 
General !'rank R. McCoy, the body of which was as follows: 

"In view of the irregularity of your past duty 
attendance you will be present in your ottice at least 
between the following hours: 

\feekda7•, 9:00 a.m. to 12:00 noon 
1:00 p.m. to 4:ZO p.m., except that 

on day-s detailed to stay attar 4:30 p.m., you will · 
remain until at least 5:00 p.m. 

Saturday-a, 9:00 a.m. to 12:00 noon, except 
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that on days detailed to stay atter 12:00 p.m. you
will remain until at least l:00 p.m. 

Holidays as per announoed schedule. 
One atternoon per week will be available 

tor exercise." (Pros. Ex. l3) 

It was returned by aocused at about 11 a.m. by indorsem.ent oontaining 
the remark "Noted" (Pros. Ex. 13). Aooused lett his office at noon 
and returned from lunch this date at about l:40 p.m. (R. 69,73). 
On September 16 he reported at his ottioe at 9:15 a.m., left at noon, 
and returned at l:10 p.m. (R. 73; Pros. E:xs. 14,15). On September 29 
accusee arrived at his ottioe at 9:30 a.m. On Ootober 5 he arrived 
at 9:1~ a.m. (R. 73; Pros. Exs. 15 116). On Ootober 6 aocused 
telephoned t:i Major Moore at 8:58 a.m.· and said he would "make the 
9:30 boat". Major Moore told h1m "things were looking serious again" 
and that he should be "sure to be here"• Accused replied that he 
"wanted to be in shape and would make the 9:30 boat". He did not, 
however, reach h1s office until 10:40 a.m. lie left at 12:22 p.m. 
and returned at 2:45 p,m, (R, 74,88; Pros. Exs. 16,17) On October 7 
aocused left his ott1ce at noon and returned at l:15 p.m. (R, 74; 
Pros, Ex. 16), During the period in question acoused was in charge 
of the miacellaneoua diviaion of the office of the Coi,,1 .A.rea Adjutant 
and at about this time was Executive Officer and Water and Motor 
Transportation Officer. It we.a proper for him to dispatch automobiles 
although not in hia office at the time (R. 76,80). Major Moor, 
testified that had accused been prevented by outside duties trom being 
in his office, witne11 would have expected accused to notify him, but 
that no auch notice wa.1 received (R, 80-82). Major Moore testified 
that he occupied quarter• at Oov1rnor1 I1land immediately aboTe tho11 
occupied by accused, and that "for a period" their relations were verr 
friendly (R. 83), and "So far as I am concerned, th17 are 1till 
friendly, but••• attar a certain period the normal 1001&1 relation, 
CHIid" (R. 85), 

.Accused testified that •there waa no wilful intention on '11I1 part 
to di1ob17 an order, definitely not" (R. 219). He had, after duty 
hour,, 1p1nt con1id1rable time in attendi~ to the diepatoh of 
official cars, and thia may have oau11d tardin111 but "I don't want 
the court to set the 1mllr111ion that that WI.I entirely to blame for 
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my derelictions. I do not think they were. I have no recollection 
of that. I have no recollection of the matters; I frankly don't know. 
***I am in no way offering this as a definite explanation of my 
derelictions because I have no distinct recollection of the incidents•. 
(R. 220,221) Ha "did not like the order very much", however, on 
account of his outside duties (R. 219). Prior to receiving the order 
he had habitually taken more than an hour for lunch (R. 221). He 
usually arrived at his office at about 9 a.m. and left about 5 or 6 p.m. 
and "worked many, many nights" (R. 221,222). He did not "watch 
particularly the hours of his arrival and departure (R. 221) but 
attempted to obey the order "very strictly" by carrying out the spirit 
thereof (R. 237,238). He did not recall that he reported the reasons 
for his tardiness (R. 237), and did not think that his violations 
of the order were of material importance (R. 238,239). 

The evidence establishes the order to accused as set forth in 
Specification 3, Charge II, and the failure by accused, on eight 
occasions over a period of twenty-three days, strictly to obey it. 
Certain of the lapses in attendance were brief and others were of more 
material dU1'9.tion. Accused contended in his testimony that he attempted 
to obey the "splrit" of the order, but admitted that he did not "watch 
particularly• the hours of his attendance. Accused testified to duties 
outside his office but he did not assert and the evidence does not 
indicate that such duties caused his tardiness on any particular 
occasion. Upon all the evidence it is believed the court was justified 
in its finding that the failure to obey was wilful in the sense that 
it was contumacious or animated by gross indifference, and was not the 
result of mere heedlessness, remissness or forgetfulness. The failure 
to obey was violative of the 96th Article of War, whether or not it 
was "wilful". The offense was not charged as wilful disobedience such 
as is violative of the 64th Article of War. Military defense counsel, 
by his brief, contends that the specification hare involved was 
defective in that it did not state the specific dates of alleged 
violation of the order. It charged that accused "repeatedly**• 
between the dates of September 15th and October 7th, both dates 
inclusive, 1937," failed to obey the order, and thus apprised accused, 
within what must be deemed to have been reasonably close limits, of 
the dates of his alleged failures. No objection was made during the 
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trial to the sufficiency of the specification, and no objection was 
made to the introduction or evidence in support thereof upon the 
grounds of uncertainty or the allegations. It is clear from the 
record phat accused was not misled in his defense by the failure to 
allege specific dates or violation of the order, and that his 
substantial rights were not otherwise injuriously affected thereby. 
Par. 87 ~, M.C.M. 

7. The evidence relating to Specification 1, Charge IV, alleging 
that accused was found drunk on duty on October 12, 1937, shows that 
accused appeared in his office on that date at about 9:15 a.m. (R. 89). 
He sat down at his desk and looked at some papers, but in a few 
minutes leaned back in his chair and closed his eyes, apparently in 
sleep. Sometime later a clerk shook him and patted him on the back 
of the neck in an attempt to arouse him. Accused thereupon leaned 
forward, placed his arms and head on the desk and continued, apparently, 
to sleep. (R. 103) His sleep seemed to be •uncontrollable, irresistible 
action• (R. 108). His telephone rang, and another officer in the room 
tried to arouse him by shaking him but without success (R. 101). Ac­
cused remained in apparent sleep until about 10:15 a.m. (R. 100). At 
about this time Major Moore, Acting Adjutant General, Second Corps 
Area, who had been away from the office, entered. Arter a short 
interval, having concluded that accused was drunk and unfit !or duty, 
he told accused that he was unfit for duty and ordered him to report 
to the station hospital at Fort Jay for examination. Accused remonstrated, 
asserted that he was fit !or duty, and started to work on some papers 
on his desk. A !ew minutes later Major Moore repeated his order. 
Accused remarked in effect that Major Moore's action was a •low-down 
trick• but finally at about 11:40 a.m. arose and left. (R. 91,92) 
Major Moore testified that accused's •hair was disheveled; his speech 
was thick; he had difficulty in enunciation; his eyes were partially 
glazed" (R. 90). Major E. F. Olsen, Adjutant General's Department, 
an Assistant Adjutant General who was in the office at the time, 
testified that accused's •race was !lushed and he looked somewhat 
bloated. His eyes were half-closed. That was not his normal 
appearance•. (R. 101) Major Floyd Marshall, Infantry, an Acting 
Assistant Adjutant General who was also present, testified that ac­
cused's !ace was !lushed, that his •expression" was not normal, and 
that he walked unsteadily (R. 104). Majors Olsen and Marshall also 
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were or the opinion that accused was drunk (R. 101,103). Major 
Marshall did not recall that accused's voice was "thick" or unnatural 
(R. 105). Accused was examined at the station hospital at about 
noon by three medical ofticers and was found to be drunk - suffering 
from acute alcoholism (R. 110,119). A blood analysis showed alcohol 
in his blood in the amount of 3.5 milligrams per. cubic centimeter; 
and a urine analysis showed alcohol in the amount of 2 milligrams per 
cubic centimeter (Pros. E:x. 20). Two of' the medical officers who 
examined accused testified that the alcoholic content of his blood as 
found was very high and indicative or "exaggerated" or "rather advanced" 
alcoholism (R. 117,121). One of them,.Lieutenant Colonel Edgar F. 
Haines, Medical Corps, testified with respect to the blood analysis: 

"3.5 milligrams represent an excessive amount. Anything 
up to 1.5 might be considered as normal. As far as 
aiding in the diagnosis of intoxication, anything from 
1.5 and beyond indicates some degree of intoxication. 
3.5 in the blood indicates a rather advanced intoxication. 
When you reach 4.0 a person is incapable of any action. 
He is on his bed or lying down in the street." (R. 122) 

Accused was hospitalized from October 12 to October 16, with a final 
diagnosis of "(l) Alcoholism, acute, moderate. (2) Alcoholism, chronic, 
moderate.• (Pros. E:xs. 18-20) 

Lieutenant Colonel John H. sturgeon, Medical Corps, testified for 
the defense that in sobriety examinations analyses of blood and urine 
to determine alcoholic content are •very important, but they are not 
absolutely diagnostic•. In most cases a man would be drunk who had 
as much as 4 milligrams of alcohol per cubic centimeter of his blood, 
but there might be exceptions. (R. 206) Treatment for chronic 
alcoholism would include alcohol if the patient should have delirium 
tremens. The clinical record of the treatment of accused did"..not show 
the use of alcohol. (R. 209,210) 

Accused testified that he had consumed "very little" liquor on 
the night of October 11, and continued: 

"I had had something to drink, yes, there was no question 
about that and I was out very late. ***I drove my 
car down from midtown, New York, on the morning of the 
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12th. I was perfectly aware.of what was going on. I 
signed a few papers which were in my desk or rather on 
my desk. Nothing happened for a few minutes. I closed 
my eyes. I was sitting up, but I was not asleep. I 
was perfectly aware of what was going on.· I could have 
handled my desk all right. I had less alcohol then 
the findings of the board indicated on a previous­
occasion when they found me sober. I am quite sure 
when the sleepiness wore off, I could have handled 
everything all right. I do not say I was as bright-eyed 
as I am right now. However, I was certainly capable 
of handling my work at that time." (R. 222) 

He might have told one of the medical officers who examined him that 
he "returned with a hang-over•, but did not believe that he so stated 
(R. 236). 

The evidence of drunkenness on this occasion is positive and clear. 
Accused was at his desk during office hours and made an apparent effort 
to perform his duties. He contended that he could have performed his 
duties and thus, inferentially, denied drunkenness, but such denial 
is without weight in the light of the uncontradicted proof of his 
condition, and the conclusions of the medical officers. The finding 
of the court under Specification 1, Charge IV, that accused was drunk 
on duty, in violation of the 85th Article of War, was tully justified. 

s. The evidence as to Specifications 2 and 3, Charge IV, alleging 
that accused was drunk on duty on December 14 and 28, 1937, is sub­
stantially as follows: 

On December 14, 1937, a Tuesday, accused was on duty as an 
assistant to Colonel George H. Baird, Cavalry, Officer in Charge or 
Civilian Component Affairs, Headquarters Second Corps Area. His office 
hours were from about 9 a.m. to 12 noon, and from l p.m. to 4:30 p.m. 
He was not present at his desk during the forenoon. (R. 125) At 
about 2:30 p.m. he entered a doorway of his office and remarked to 
Major George H. Hadd, Infantry, another assistant: "I have not done 
anything wrong. I met a friend in town and had a couple of beers." 
He then came to Major Hadd's desk, sat down and said: "Incidentally 
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this man is a friend of yours." Major Hadd testified that accused's 
face was "very flushed" and his eyes were bloodshot. (R. 1.35) Accused 
went to his desk and handled some routine papers (R. 129,132,135). 
While there his eyes were, on one or two occasions, closed (R. 136). 
Colonel Baird entered the room and noted that accused's face was 
flushed, that he was exceedingly nervous, and that his eyes were 
bloodshot (R. 125,128,129). Colonel Baird and Major Hadd testified 
that in their opinion accused was suffering from a "hang-over" and 
was drunk within the definition of drunkenness appearing on page 160. 
of the Manual for Courts-Martial, in that his faculties appeared to be 
sensibly impaired (R. 125,126,135,136). Colonel Baird qualified his 
testimony in this regard by stating that he did not think the mental 
faculties of accused were sensibly impaired (R. 128), although he 
questioned his ability to perform "the duties of a staff officer of 
his grade and branch in active service" (R. 126). Colonel Baird 
permitted accused to remain at his desk until 4:30 p.m. - "there was 
no occasion for my ordering him to his home at that time.*** There 
was very little for him to do. What there was, he did." (R. 129) 
Major Hadd testified that he did not believe accused was entirely 
competent to handle important duties (R. 137,138,141). Both Colonel 
Baird and Major Hadd testified that they did not conclude that accused 
was "drunk" until the definition contained in the Manual for Courts­
Martial was brought to their attention (R. 131,138). Colonel Baird 
testified that he reported to the Corps Area Chief of Staff that 
accused "had a hang-over" (R. 130) but did not believe he reported 
.that accused was drunk on duty (R. 130,131). On December 15 Colonel 
Baird advised accused that he was in the office •on probation", that 
under the circumstances it was "very wrong for him to indulge in any 
drinking", and that he should stop it entirely. Accused replied, 
"You are perfectly right." (R. 127) 

By previous arrangement with the other officers in the office 
handling Civilian Component Affairs, accused was assigned as the sole 
officer on duty for the day of December 28, 1937, between the hours 
of 9 a.m. and 4:30 p.m., with lunch time out (R. 142,143,149). Accused 
was not present in the forenoon, however, and Major·Hadd, at Colonel 
Baird's direction, assumed the duty (R. 149). Accused entered the 
office at 1:30 p.m. Major Hadd testified that at this time "his face 
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was very flushed; he had an overcoat on with the collar turned up, 
his hat was over his eyes, and his eyes were a little bit bloodshot. 
He appeared to be much the worse for wear." Accused addressed Major 
Hadd, asked if General McCoy or Colonel Grant was in, and stated that 
he "felt like raising hell". After a few minutes Major Hadd told 
accused he should go home, b·1.1t accused sat at his desk and looked at 
some papers. (R. 150,154) Colonel Erner Yeager, Field Artillery, 
entered the office and accused said: "How in the hell did you get 
away from the CCC?" No response was made. (R. 151) Colonel Yeager • 
had been on duty at Headquarters Second Corps Area as "CCC Executive" 
since May 17, 1937 (R. 158). Some ten or fifteen minutes after accused 
sat down at his desk, Major Hadd noticed that his eyes were closed, 
and he again suggested that accused go home. Accused answered: "I 
think I will. I am not feeling so well" (R. 151); possibly said that 
he would be at his home it needed, and then left the office (R. 153a). 
Accused was in the office "not more than one hour". Major Hadd 
testified that in his opinion accused, while in the office, was 
suffering from a "very bad hangover" (R. 150) , was drunk within the 
definition of drunkenness appearing on page 160 of the Manual for 
Courts-Martial, and could not properly have performed his normal 
duties (R. 152). 

Accused testified that he "was very definitely not drunk on 
December 14th or on December 28th" (R. 223), and did not learn that 
anyone considered him drunk until.the charges were preferred (R. 222). 
He did not recall where he was on the night preceding December 14, 
but may have been in New York City with out-of-town friends, and 
probably drank some liquor. While he did not on December 14 "feel 
as perk as I do now", he did not drink enough to make him drunk or 
unfit for duty (R. 239), and he "worked", had a discussion with the 
chief clerk, and "could have handled anything that came up"• He was 
in his office two hours and "did concentrate on the work". {R. 223) 
On December 28 he spoke "jokingly" to Major Hadd and Colonel Yeager, 
and understood that Major Hadd "jokingly" suggested that he go home, 
b~t did not order him to do so. When the suggestion was repeated, 
accused said he would go home if Major Hadd was to remain in the office, 
and that accused would be at his home if wanted. He did not believe 
that on this day he "handled a single paper". The duties during the 
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holiday period were Tery light. (R. 223 9224,240 9241) 

There is convincing evidence that on the dates alleged in 
Specifications 2 and 3, Charge IV, accused was found drunk while on 
the duty described in these specifications. The drunkenness proved 
was less in degree than that of October 12, but, in the opinion of' the 
Board of' ReTiew, the evidence shows that it was of sufficient degree 
sensibly to impair the rational and full exercise of' the mental and 
physical faculties of accused. In each case, he actually entered 
upon his prescribed duties while drunk within the meaning of the 85th 
Article of War. The tact that he may have completed little, it a:rry, 
of' the routine work assigned to him is not material, for in each case 
it is clear that h• was •on duty• and was not •oft duty•. Par. 145, M.C.J. 

9. The evidence relating to the Additional Charge and its Speci­
fication alleging absence without lea.Te on April 13-14, 1938, shows 
that while on duty as an Assistant to the Officer in Charge of' Civilian 
Component Affairs, Headquarters Second Corps Area, accused absented 
himself' without leave from his desk and duties from about 9:15 a.m., 
A,pril 13, 1938, to about 8:12 a.m., April 14 (R. 15·7,159,161). He 
was carried on the morning report as so absent (Pros. Ex. 21). At 
about 12:55 p.m., April 13, accused telephoned Major Ha.dd and, eIDOng 
other things, stated that it there was nothing important on hand he 
would not be in the otti~e that day, that he was •busy doing some mone7 
business or monkey business• (R. 161). Major H.e.dd told accused there 
was nothing important in the otf'ice tor him at that time, and at the 
close of' the conTersation, in response to some remark by accused which 
l4'.ajor H.e.dd did not understand, said •o.x.• Accused's speech •seemed 
incoherent• to Major H.e.dd. Major Ha.dd ranked accused by one file on 
the promotion and relatiTe rank lists. Major Ha.dd did not giTe accused 
permission to be absent (R. 162), did not intend to do so (R: 163), 
and did not consider that what he said gave accused tacit authority 
to remain awey from his ottice (R. 165). In a conversation with Major 
Hadd about April 15 accused appeared to be •surprised• that he had 
been marked absent without leaTe (R. 164). Colonel Baird testified 
that he had granted accused permission to be absent whenever he had 
asked tor it, but that he did not give him •general permission to be 
absent at any time•. Accused frequently said that he diC,-·i:.ct haTe 
much to do. (R. 159) 
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Accused testi.tied that Colonel Baird had been "very generous in 
givillg me permission to wrk on my case", aild on April 12 accused 
beard of the whereabouts of a witness, Mr. Fowler. During his 
absence on April 13 and 14 he "was running down this witness", and 
as he recalled was, at night, at the New Yorker Hotel in New York 
City. (R. 224,242) He telephoned Major Hadd aDd told him he would 
oome to his office at once it there was anythillg important for h1lll. to 
do, and understood Major Ha.dd to approve his absence by saying "O.K." 
Accused was certain that he did :DOt tell Major Hadd that he would 
not come to his office. He told him that he was attendil:lg to "some 
monkey business•, thus referring to his etrorts to locate 11:r. Fowler. 
There was a •complete misunderstanding" between accused and Major Ha.dd. 
(R. 224) · 

The absence alleged was not denied, and the evidence shows that 
pemission to be absent was not given to accused. He testified that 
he believed his conversation with Major Badd carried tacit authority 
tor his absEll.ce following the conversation, and believed that Colonel 
Baird, his immediate co:imoanding officer, would not take exception to 
any part of' his absence. Whatever may have been his belief in these 
respects, it is clear that accused did not have express or implied 
authority to be absent. The fact that he telephoned his of'f'ice during 
the day, togethtr with the substance of' the telephone conversation, 
is for such consideration in extenuation es may be warranted by the 
entire record. 

10. The defense introduced in evidence the efficiency report file 
of' accused covering the period of' his commissioned service to June 19, 
1936 (R. 243; Def. Ex. E). Su: of the reports, covering about two years 
and nine ioonths, carried general ratings 01' superior; thirty of the 
reports, covering about twelve years, carried general ratings of 
excellent or the equivalent; and three 01' the reports, covering about 
tm years, carried general ratings of' satisfactory or the eq_uivalent. 
14.any of the reports contained commendatory remarks. There were no 
general ratings 01' unsatisfactory or the equivalent. The f!le shows 
that accused was cited in orders 01' the Fifth Division, June 27, 
1919, tor distinguished conduct in action, as follows: 

"Though severely wounded on the morning of' October 
14th, 1918, in the Argonne-Meuse 0:f'tensive, continued 
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in command or his company until the objective was 
reached and positions consolidated. He was evacuated 
then only when ordered to the rear by his Battalion 
Commander. This officer showed exceptional courage 
urlder the heaviest fire to which the regiment was ever 
subjected," 

and that on account or this citation the wearing or a silver star was 
authorized. On November 6, 1922, he was awarded the Distinguished 
Service Cross, with citation as follows: 

"For extraordinary heroism in action near Cunel, France, 
October 14, 1918. When the assault battalion or his 
regiment had been held up by terrific hostile artillery 
and machine gun fire, upon learning or the loss or all 
the compe.nr commanders, Lieutenant Cromwell voluntarily 
left the supporting battalion went forward through an 
almost overwhelming enemy fire to the advance position 
or the assault battalion, where, although wounded in 
the arm, he assisted the battalion commander in leading 
the men from a very disadvantageous position to the 
capture of a nearby hill held by the enemy, and later 
in the hostile counter attack assisted in the defense 
of the position." 

He was also awarded a Purple Heart on account of a wound received in 
action October 14, 1918. Thre~ commendatory letters for efficient 
performance or duties following the World War are attached to the file. 
He graduated fro~ the Command and General Staff School in 1936, with 
an academic rating of satisfactory, not recommended tor further 
training in high command or general staff duty. 

In rebuttal the prosecution introduced in evidence three efficiency 
reports upon accused covering the period July 18, 1936, to October 19, 
1937, in which his general ratings were unsatisfactory (R. 244; Pros. 
Ex. 22). Attached to these reports are correspondence and copies of 
letters and reports relating to accused's overindulgence in alcoholic 
li~uor and absences without leave during the period involved, part, 
but not all, of which relate to occurrences involved in the charges. 
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11. Nine of the twelve members of the court signed a recom­
mendation for clemency, attached to the record of trial, which contains 
the following: 

"In view of his distinguished record in the face 
of the enemy during the World Vlar and his fine record 
of performance of duty in peace time since that War 
until his present tour of duty at Headquarters, Second 
Corps Area, as evidenced by his efficiency reports 
which are part of the record in this case, it is recom­
mended that the sentence in his case be comnru.ted so as 
to retain this officer in the service." 

Another member of the court signed a similar recommendation, attached 
to the record of trial, with the added recommendation that the sentence 
"be commuted by the reviewing authority to a severe sentence which 
will not involve complete separation from the service at this time"• 

In approving the sentence, the reviewing authority stated in his 
action: 

"Ten out of the twelve members of the court have recommended 
clemency based primarily on the accused's war service. The 
only favorable action that could be taken on this recom­
m~nd.ation would necessitate the retention of the accused 
in the Arley'. It appears very conclusively from the record 
of trial that the accused's service has been given every 
possible consideration and in each instance leniency ex­
tended to him has been followed by additional misconduct. 
Under these circumstances, it is apparent from the record 
of trial that favorable action upon the recommendation 
by the members of the court to clemency would be detri­
mental to the interests of the service." 

12. Briefs have been presented to The Judge Advocate General 
by civilian counsel and, as noted above, by military defense 
counsel. In addition to discussing the merits of the findings 
and sentence, and in addition to matters hereinbefore discussed, 
counsel suggest irregularities and errors in the proceedings in 
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se·nral particulars. All aaaignments of irregularity and error haTe 
been caretull)- examined and :round to be without legal merit. Dis­
cussion ot certain ot them appears to be appropriate. 

Citilian counsel suggests that Major General Frank R. McCoy, 
the author!ty which appointed the court, was in legal ettect the 
accuser ~r prosecutor within the meaning ot Article ot War a. 1'his 
contention is based upon the circumstances appearing from.the record 
and accompanying papers, that prior to the time the charges were 
preferred General McCoy expressed concurrence in and commented upon 
certain adTerse entries in etticiency reports upon accused inTOlTing 
references to derelictions later made the subject or certain or the 
charges (Pros. Ex. 22 1 PP• 69 182,100); that General McCoy denied in 
person an appeal by accused tram an entry on a sick report and a 
decision that his hospitalization beginning October 12, 1937 1 was not 
in line or duty and was due to causes within the purview or the act 
o:r l48y 17, 1926 (Pros. :zx. 22, pp. 89 190); that accused was a member 
o:r General McCoy's star:r at the time ot the commission o:r his o:r:renses; 
that other members or General McCoy's stat:r participated in inTestigation 
and advice relating to the charges, signed the charges and testified at 
the trial as witnesses :ror the prosecution; and that charges were added 
upon adTice o:r the Corps Area Judge Advocate or Corps Area Adjutant 
General, which were not recommended by the Corps Area Inspector. 
Counsel also refers, by letter dated July 18, 1938, supplemental to 
his briet, to what purport to be copies ot correspondence, attached to 
his letter, indicating that on July 12, 1938, General McCoy incorporated 
in correspondence relating to a recent et:riciency report upon accused 
comments to the e:rtect that he belieTed the service o:r accused during 
a part or the period covered by the charges was unsatisfactory because 
or his commission and conviction o:r certain o:r:renaea inTolTed in the 
charges. It is to be noted also that the orders, Tiolations of which 
are alleged in Speci:rications land 3, Charge II, were issued in the 
name ot General McCoy. 

Paragraph 5 .! ot the l4anual :ror Courts-Martial contains the 
following: · 

"Whether the co:annander who conTened the court is · 
the accuser or the prosecutor is mainly to be determined 
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by- his personal feeling or interest in the matter. 
A:rl accuser either originates the charge or adopts and 
becomes responsible for it; a prosecutor proposes or 
undertakes to haTe it tried and proved.*** Action 
by a commander which is merely official and in the 
strict line of his duty can not be regarded as sut­
ficient to disqualify him. Thus a division commander 
may, without becoming the accuser or prosecutor in 
the case, direct a subordinate to inTestigate an 
alleged offense with a view to tormulatilli and pre­
ferring such charges as the facts may warrant, and 
may refer such charges tor trial as in other cases.• 

There is not in the record ot trial end accompeJlYing papers 8.lcy' 

reasonable basis for a suggestion or' suspicion that General KcCoy at 
8JlY' time entertained any personal f~eling or interest which might 
have led him to accuse or prosecute Major. Cromwell. 'lhatever personal 
action was taken by him upon the efficiency reports and upon the 
appeal trom the decision involved in the sick report entry was manifeatly 
taken in an ot:ricial capacity and in the strict line ot his duty. The 
personal action taken prior to trial shows that General J.icCoy, at t:tie 
time of his action, was of the opinion that the entries o:a the efficiency 
reports and sick report were based upon tacts end were fairly made, but 
is not indicative of any intention on his part at any time to originate 
or adopt charges covering the transactions involved or to undertake 
trial or proof of charges. The circumstance that accused was a member 
of General McCoy-' s staff, while making the latter's official action 
in the premises appropriate, was not ot a nature to suggest personal 
animosity- or personal interest in trial and punishment. The actions 
ot General McC07's staff do not appear to have extended beyond the 
sphere of their proper official duties, and are not in 8.llY' manner 
indicatiTe of personal feeling or interest on the part of General 
J!cC07. The orders involved in the charges may have been issued without 
General McCoy's personal knowledge, but even if issued at his specific 
direction this circumstance, standing alone or considered in the light 
of the other circumstances of the case, does not show animus. In the 
opinion of the Board of Review, the tacts and circumstances do not 
justify an inference that the appointing authority was in legal 
contemplation the accuser or the prosecutor with respect to 8JlY' of 
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the charges or specifications. 

The series ot offenses involved in the original charges extended 
from August 10 to December 28, 1937, and charges were not preferred 
until March 30, 1938. Counsel suggest that the considerable lapse 
of time indicates a designed accumulation or charges w1th improper 
motives, an accumulation which would be violative or the prohibition 
or paragraph 26 or the Manual ror Courts-Martial. The record or trial, · 
on the other hand, is entirely consistent with the theory that the 
delay was the result ot forbearance and caret'ul investigation by' the 
responsible orticers, and that no improper motives impelled the delay 
or the accUlllUl.ation ot charges. Al.though no deliberate •saTing up• 
ot charges appears, the ottenses exhibit a •continued course ot 
conduct•, and, on this account, it would have been permissible 
designedly to allow them to accumulate within reasonable limits in 
the interests or discipline. Par. 26, M.C.M. 

Counsel contend that a mamber ot The J'udge .Advocate General's 
Department should haTe been appointed law member or the court. The 
requirement ~ .Article or War 8 tor detail or officers ot The J"udge 
Advocate General's Department as law members ot general oourta-lll8.rtial 
is subject to the exception that another qualified otticer ia to be 
appointed when an officer ot The J'udge Advocate General• a Department 
is not available. The appointment or an officer other than a member 
or The J'udge Advocate General' a Department aa a law member imports a 
decis.ion b7 the appointiDg authorit7 that an officer or this category 
is not available tor the duty. Buch a decision reached in the exercise 
or a sound discretion mnst, in the interests or efficient adm.1.aistration 
ot justice and exercise ot command, be held to be conclusive upon tLe 
question ot aTailabil1t7. The discretion lodged in the appointing 
authority in this respect does not ditter in principle from that 
torm.erly lodged in the appointing authorit7 w1th respect to the number 
ot officers, within prescribed maximum and minimum limits, which might 
be appointed as members. In that connection it was held that the 
decision ot the appointing authorit7, in the exercise or his discretion, 
was conclusive. Martin T. Mott, 25 u. s. (12 Wharton) 19, 35. See 
also par. 7, M.C.M., 1917. -

Counsel take exception to a ruling by- the law member sustaining 
an objection to evidence ottered by the defense (R. 204,205) relating 

-28-. 



(19'7) 

to the results of a physical examination of accused on July 2, 1937, 
conducted for the purpose of determining his sobriety. In offering 
the evidence, defense counsel stated that it would show more alcohol 
in accused's blood than was found in the examination of October 12 
(as i~dicated by accused in his testimony, R. 222), and that it 
would be thus shown that the tests of October 12 showing alcoholic 
content of the blood and urine were of little value. The defense 
was permitted to introduce eXl)ert testL""'.lony as to the relative con­
clusiveness and diagnostio value of tests of the blood to determine 
alcoholic content in cases of suspected drunkenness. Whether or not 
the excluded evidence as to the examination of July 2.was legally 
relevant and material to the issue or drunkenness on Ootober 12, its 
probatiTe weight was obviously slight. It is clear that its exclusion, 
in view of the other evidence on the issue of drunkenness on October 
12, could not have injuriously affected the substantia1 rights of 
accused within the meaning of Article of War 37. 

13. The accused is 42 years of age. The Ar1rr1 Register shows 
his service as follows: 

"Pvt. 1 cl. Co. L l Inf. Va. N.G. 20 June 16 to 16 Jan. 
17; 2 lt. Inf. Sec. o. R. C. 3 May 17; accepted 7 May 
17; active duty 12 May 17; vacated 8 Nov. 17; capt. of 
Inf. u. s. A. 3 Oct. 18; accepted 13 Oct. 18; hon. dis. 
24 Mar. 20.~2 lt. of Inf. 25 Oct. 17; accepted 8 Nov. 
17; 1 lt. 25 Oct. 17; capt. 1 July 20; A.G. D. 8 July 
25; trfd. to A.G. D. 3 11a.r. 27; maj. 1 Aug. 35.• 

14. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review, the record of tria1 is 
legally sufficient to support the findings and sentence, and warrants 
confirmation thereof'. Dismissal is authorized upon conviction of 
violations of the 61st, 85th and 96th Articles of War. 

~e'k ";/. Judge Advocate, 

, Judge Advocate. 

~ , Judge Advocate. 
-".l.a.:;k:1.4.::lo~~4.,.t~~-------

To The Judge Advocate General. 
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1st Ind. 

War Departmenti, J'".A.G.o., AUG 1 o • - To the Secretary ot war. 

1. Herewith transmitted tor the action ot the President are 
the record of trial and the opinion ot the Board ot. Review in the 
case ot Major J'"oseph P. Cromwell, Adjutant General's Department. 

2. I concur in the opinion ot the Board of Review that the 
record ot trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation thereof. 

3. As noted in the opinion ot the Board ot Review, there are 
attached to the record of trial recommendations by ten of the twelve 
members ot the court that the sentenc• be commuted to punishment which 
will not involve separation trom the military service. The reviewing 
authority in his action expressed disagreement with these recom­
mendations. The records of the War Department, to which reference is 
also made in the opinion of the Board, show that, except tor a com­
paratively short time preceding and including the period covered by 
the charges, the military record ot accused has been excellent. For 
meritorious service during the World War he was awarded the Distinguished 
Service Cross and was cited in Fitth Division orders. He was awarded 
the Purple Heart for a wound received in action. His etticiency tile 
contains numerous commendatory remarks tor creditabie service following 
the World War. His entire record indicates that he·has been of 
distinct value to the service, and that the offenses involved in this 
case are wholly the result of overindulgence in intoxicants. This 
fault is a correctable one, and if corrected accused should render 
further valuable service to the Government. 

4. I recommend that the sentence be confirmed but, in view ot 
all the facts and circumstances connected with the offenses, the 
excellent previous record of accused, and the recommendations for 
clemency, recommend that the execution thereof be suspended during 
the pleasure ot the President. 

5. Inclosed herewith are the draft of a letter for your signature 
transmitting the record to the Jlresident for his action, and a form of 
Executive action designed to confirm the sentence but suspend the 
execution thereof should such action meet with approval. 
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6. Consideration has been given to briefs by civilian and 
military counsel, to a letter to the Chief ot statt tran Honorable 
Clifton A. Woodrum, House ot Representatives, dated July 15, 1938, 
and to two letters to the Secretary- ot War tran Mr. Ralph T. O'Neil, 
Topeka, Kansas, dated July 13 and 16, 1938, with inclosures, allot 
which are inolosed herewith. Attention is inTited to conmnmications, 
attached to the 201 tile ot accus~, trom the ottice or Honorable 
James Roosevelt, Secretary to the President, to the Assistant Sec­
retary ot War, dated June 24, 1938, tram. Honorable Bennett Champ 
Clark, United states Senate, to The Adjutant General, dated June 28, 
1938, and tram Honorable Robert '11'. Wagner, United states Senate, to 
the Chiet ot Ste.ft, dated August 1, 19 

1'.ll.en w. Gullion, 
Major Genere.l, 

udge Advocate General. 

7 Incls. 
Incl.1-Record ot trial. 
Incl.2-Draf"t ot ltr for sig. 

Secy. ot War. 
Incl.3-Form ot Executive action. 
Incl.4-Briets tr mil. & civ. counsel. 

r1nc1.5-Ltr tr Mr. Woodrum to c. of s. 
& copy- or reply thereto. 

Incl.6-Ltr fr Mr. O'Neil to Secy. ot 
War w/incls, 7-13-38. 

~cl.7-Ltr rr Mr. O'Neil to Secy. ot 
_ \'lar w/incl., 7-16-38. 
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'1t.n DEPART'..!ENT (201) 
?n the Office of The Judge Advocate General 

Washington, D. c. 

Board of Review 
CM 210015 

UNITED STATES ) SECOND CORPS AREA 
) 

Te 

Captain JOSEPH 'J• RUDDY, JR. 

) 
) 
) 

Trial by G.C.M., convened at 
Governors Island, New York, 
June 2 and 3, 1938. 

(0-225653), Infantry ReserTe. ) Dismissal and confinement for 
) two (2) years. 

OPINION of the BOA.~D OF REVIEW 
HOOVER, CAMPBELL and PARMLEY, Judge Advocates. 

l. The record of trial in the case or the officer lla.Illed above 
has been examined by the Board or Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

ft 

2. The accused was tried upon the following charges and specifi­
cations: 

CHARGE I: Violation of the 93d Article o! War. 

Specification l: In that Captain Joseph J. Ruddy, Jr., 
Infantry Reserve, while on active duty, being at the 
time in command of Company- 20!5, Civilian Conservation 
Corps, did, at Fort Ann, New York, on or about May 20, 
193'1, feloniously embezzle by fraudulently conTerting 
to his own use the sum of $613.22, property of the 
Company- Fund of said company, llhich ceme into his 
possession by Tirtue of his office. 

Specification 2: In that Captain Joseph J. Ruddy, Jr., 
Infantry Reserve, while on active duty, being e.t the 
tillle in command of Company 1241, Civilian Conservation 
Corps, did, at BoonTille, New York, on or about October 
13, 1937, feloniously embezzle by :traudulentl'1 connrting 
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to his own use the sum of $718.59 • property of the 
Company Fund of said company 1241, which came into his 
possession by virtue of his ottice. 

Specification 3: In that Captain Joseph 1. Ruddy, 1r., 
Infantry Reserve, while on active duty, being at the 
time in command of Company 1241, Civilian Conservation 
Corps, did, at Boonville, New York, between October l, 
1937, and February 15, 1938, feloniously embezzle by 
fraudulently converting to his own use the sum of 
$2,525.78, property of the Company Fund of eaid company, 
which came into his possession by virtue of his office. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that Captain 1oseph 1. Ruddy, 1r., 
Infantry Reserve, while on active duty, in command ot 
Company 1208, Civilian Conservation Corps, did, at 
Speculator, New York, on or about February 6, 1937, 
in,viole.tion ot section 3!5 of the .Qriminal Code of the 
United States, knowingly- and willfully ma.lee a false 
certificate in the accounts of the fund of said company 
in words and figures as follows, to wit,--

•Deposit 2/6/37 156.73 
412.23 

Cash 2/12/37 .29 
$412.!52 

No outstanding checks. 
Certified correct. (Signed) 1os 1 Ruddy 1r. 

Capt 26thint-Res 
Commanding•,-­

which said certificate he, the said Captain Ruddy, well 
knew to be false and fraudulent. · 

Specification 2: In that Captain Joseph 1. Ruddy, J'r., 
Infantry Reserve, while on active duty in command of 
Company 1208, Civilian Conservation Corpe, did, at 
Speculator, New York, on or about M.Q' ll, 1937, in 
violation ot section 35 ot the Crimin.al Code ot the 
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United States, knowingly and wil.ltully make a false 
certificate in the accounts ot the tund or said compe..ny 
in. words and tigures as tollows, to wit,--

"'l'ranster ot Company Fund, Co. 1208 CCC 
I OERl'IP"f that to the best ot m:r knowledge 

and beliet the toregoing statement is a complete 
and accurate statement ot all Sl!IOunts due to the 
tund, ot all outstanding debts and obligations 
payable :trom the fund, and ot all outstanding 
checks (not reported trom the fund, and of all 
outstanding checks (not reported paid by bank) 
pertaining to the tu.nd, as listed below. 

(Signed) JOSEPH J'. RUDDY, J'r. , 
(Typed) JOSEPH J'. RUDDY, J'r., 

Captain, Int.-Res., 
May ll, 1937", 

which said certificate he, the said Captain Ruddy, well 
knew to be talse and traudulent. 

Specification 3: In that Captain Joseph J. Ruddy, Jr., 
Infantry Reserve, while on active duty in commend of 
Company 205, Civilian Conservation Corps, did, at Fort 
Ann, New York, on or about June 5, 1937, in violation 
of section 35 or the Criminal Code of tbe United states, 
knowingly and willfully make a talse certiticate in the 
accounts of the 1'und of said company- in words and. 
figures as follows, to wit,-

"I CERTIFY that the foregoing account for the 
month of May, 1937, is correct, and that of 
the amount for which I em responsible Three 
Hundred Thirty and 87/100 ($330.87) is deposited 
with The Peoples National Bank, Hudson Falls, 
to the credit of the Com1)8ll1 Fund, Co. 205, CCC, 
and 'l'wo Hundred Eighty nine and 07/100 ($289.07), 
in cash, is in my personal possession. 

(Signed) JOS J RUDDY Jr 
Capt Int Res. 

Commanding. 
June 5, 1937",·-

which said certificate he, the said Captain Ruddy, well 
knew to be false and fraudulent. 

-3-



(204) 

Specification 4: In that Captain Joseph 1. Ruddy, Jr., 
Infantry Resene, while on active duty, in command 
ot Company 205, Civilian Conservation Corps, did, at 
Fort Ann, New York, on or about July 16, 1937, in. 
violation ot section 35 or the Criminal Code ot the 
United states, knowingly and willfully make a talse 
certificate in the accounts or said company in 1'0rds 
and figures as follows, to wit,--

"Balance in Bank 184.12 
Cash on hand 328.67 Deposited 7/16/37 

512.79 
No outstanding checks 
Certified true and correct. 

(Signed) 10S 1 RUDDY Jr 
Capt 26th Inf-Res 
Commanding",--

which said certificate he, the said Captain Ruddy, well 
knew to be false and fraudulent. 

CHARGE III: Violation of the 95th Article of War. 

Specification l: In that Captain Joseph 1. Ruddy, Jr., 
Infantry- Reserve, while on active duty, in command 
of Comp~y 1241, Civilian Consenation Corps, did,. 
at Boonville, New York, on or about January 13, 1938, 
with intent to deceive Captain Werner c. Strecker, 
Engineer Reserve, and thereby conceal a shortage 
in the fund of said company, ofticie.ll7 state to the 
said Captain Strecker that the Company Fund records 
or Company 1241, Civilian Conservation Corps, were 
in the custody or Captain Allen G. Spitz, Ini'antry­
Resene, which statement was false and known by the 
said Captain Ruddy to be false. 

Specification 2: In that Captain Joseph 1. Ruddy, Jr., 
Infantry- Reserve, 'While on active duty, did, at 
Fort Ann, New York, on or about October 5, 1937, 
with intent to deceive First Lieutenant Henry- Peck, 
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Infantry Reserve, and thereby conceal a shortage 
in the company fund of Company 205, Civilian 
Conservation Corps, falsely represent to the said 
Lieutenant Peck that he the said Captain Ruddy 
had deposited the sum of $717.32 in the First 
National Bank in Boonville, New York, to the 
credit of said Company 1241, which representation 
he the said Captain Ruddy well knew to be talse. 

Upon arraignment the defense ma.de a motion, in the nature of a plea 
in abatement, that the specifications, Charge II, and Charge II, be 
stricken out upon the ground that the specifications. failed to allege 
the particulars in which the certificates set forth therein were false 
(R. 13-20). The motion was denied (R. 20). Accused thereupon pleaded· 
not guilty to, and was found guilty of, all charges and specifications. 
No evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service, to fori'eit all pay e.nd allowances due or 
to become due, and to be confined at hard labor at such place as the 
reviewing authority may direct for two years. The reviewing authority 
approved the sentence, designated the United states Northeastern 
Penitentiary, Lewisburg, Pennsylvania, as the place or confinement, 
e.nd forwarded the record ot trial for action under the 48th Article 
of \'far. 

3. The evidence shows that accused, a Captain, Infantry Reserve, 
was ordered to active duty with the Civilian Conservation Corps on 
May 6, 1935 (Def. Ex. A). He continued on such active duty (R. 27; 
Det. Ex. A) until May 5, 1938 (A.G. 201, Ruddy, Joseph J. Jr., s.o., 
2d C.A., as follows: Par. 5, s.o. 101, May 3, 1935; par. l, s.o. 224, 
Oct. 21, 1935; par. 18, s.o. 82, Apr. 7, 1936; par. 14, s.o. 250, Oct. 
19, 1936; par. 16, s.o. 86, Apr. 14, 1937; par. 6, s.o. 251, Oct. 28, 
1937). He assumed command of Company 1208, CCC, Speculator, New York, 
September 1, 1936 (Pros. Ex. 1). On May 5, 1937, he was ordered 
transferred to Company 205, Fort Ann, New York {Pros. Ex. 7). Re 
departed from Company 1208 and assumed command of Company 205 on May 
11 (Pros. Exs. 8 9 10). On September 16 he was ordered transferred to 
Company 1241, Boonville, New York (Pros. Ex. 16). He departed from 
Company 205 and assumed command of Company 1241 on September 24 
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(Pros. Exs. 16 ,19). He remained in command of Company 1241 until 
.Te.nue.17 31, 1938 (R. 151; Pros. Ex. 25). 

4. With respect to Specification l, Charge II, alleging the making 
of a false certificate about February 6, 1937, the evidence shows that 
about February 4, 1937, accused certified in his council book, among 
other things, that he then had in his possession cash in the sum ot 
$157.02 belonging to the company- fund of Company 1208 (R. 49; Pros. 
Ex. 3). On February 12 he exhibited to a subdistrict inspector, engaged 
in auditing the company accounts, a bank statement from the Hamilton 
County National Bank, Wells, New York, showing a balance of $255.50 on 
Februe.17 4, to which accused had added, in his own handwriting (R. 53), 
a certificate as follows: 

"Deposit 2/6/37 

Cash 2/12,/37 

156.73 
J412.23 

.29 

No outstanding checks 
Certified Correct. 

(Signed) .Tos .r Ruddy .Tr• 
.TOSEFH 1• RUDDY, J'R. 
CAPl'. 26th INF.RES. 

Commanding.• (Pros. Ex. 5) 

The 8lll0unts thus certif,-ed as deposited and in cash aggregated the 
emount ot cash which he had certified in his council book to be in his 
possession on February 4. The bank statement, including the certificate 
by accused, was accepted by the inspector as correct (R. 53). Accused 
had not in fact deposited in the bank the eum or $156.73 on or about 
February 6. The actual balance in the bank to the credit ot the tund 
on February 12 was $255.50, as on February 4. (Pros. Ex. 27) 

The making of the certificate at the place and about the date 
alleged was thus proved. The certificate was false, as charged, in 
that the bank deposit recited therein had not in tact been made. From 
the circumstances it must be interred that accused knew of the falsity 
or the certificate in this respect and that he ma.de it with the 
fraudulent design of concealing his true accountability. Violation 
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ot the 96th Article ot War is established. 

o. As to Specitications 2 and 3, Charge n, alleging the making 
of talse certificates about May 11 and J'une o, 1937, and Specification 
l, Charge I, alleging embezzlement ot $613.22, about May 20, the 
eTidence is substantially as tollows: 

On }lq ll, 1937, in effecting the transfer to his successor, 
Second Lieutenant George c. Symonds, Illtantry Resene, of the tunds ot 
Company 1208, accused made and delivered to him a certificate (R. 88-90) 
as tollows: 

"TRANSFER 07 COMPANY FOND CO. 1208 CCC. 
I certify that to the best of my knowledge and belief the 
toregoiDg statement is a complete and accurate statement 
of all.!!! amounts due the fund, ot all outstanding debts 
and ,!.bligations payable trom the f'und, and ot all outstand­

(iDg) checks (not reported paid by bank) pertaining to the 
fund, as listed below. 

Check 1620 • $26.37." (Pros. Ex. 9A) 

The statement referred to in the certificate purported to list the asseta 
and liabilities ot the compa.n;y. It listed deposits in bank tota1ing 
$400.08. Lieutenant Symonds asked accused whether there was any cash 
on hand. .Mcused replied in the negative and said that ell of the funds 
were in the bank (R. 88). He also, on May ll, made a certificah to 
this effect in his council book (Pros. Ex. 4). On April 30 accused 
had made the company collections (R. 87) totaling $613.22 (Pros. Ex. 6), 
and in the course of an inspection ot the 1"wld on May 11 presented to 
the inspector the collection sheet on which the collections had been 
made as "a voucher to the company f'und" (R. 54). The total receipts 
trom the collection sheet tor the months of February and Marcl:l, and 
the total disbursements trom such receipts, had been entered in the 
council book tor March and April (Pros. Ex. 4), as was cust0l!1ar7 (R. 78). 
No reference to the collections made on April 30 was contained in the 
statement to which the certiticate abcrn quoted pertained. Lieutenant 
Symonds testified that he "supposed" he saw the collection sheet 
"while it was in the compa.n;y", but believed that in checking over the 
receipts and vouchers pertaining to the tund preparatory to the transter 
ot May ll he did not see the. collection sheet (R. 94). He did not 
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have the "slightest" reason to suspect any irregularity in the tund 
(R. 95) • 

On May 12, 19:37, the company fund of Company 1208 was transferred 
by Lieutenant Symonds to First Lieutenant William A. Kerr, Field 
Artillery Reserve (R. 96,97; Pros. Ex. 9). About May 21, after 
Lieutenant Kerr had "spoken on the phone" to him about it (R. 97,99,105), 
accused delivered to Lieutenant Kerr by mail the collection sheet in 
question, together with a check dated May 20, in :favor ot the commanding 
officer, Com:peny 1208, tor $61:3.22 (the amount collected on the 
collection sbeet)(R. 98,105), drawn by accused as "Custodien", on the 
Peoples National Bank of Hudson Falls, New York (Pros. Ex. 12). The 
check was paid on lJay 26 by the drawee bank from funds on deposit to 
the credit ot Company 205 (Pros. Ex. 26), the tunds ot which had been 
transferred to accused on May 12 (Pros. Ex. 11). The expenditure 
represented by the check was not entered in the council book of 
Company 205 (Proa. Ex. 14). Upon receipt of the check for $613.22 
from accused, Lieutenant Kerr entered the same in the council book 
of Company 1208,· and also entered expenditures therefrom in the amount 
of $587.15 (R. -~~;Fros.Ex. 4). On June 5 accused made in the council 
book of Company 205 a certificate as follows: 

"I CERI'IFY that the foregoing account tor the month 
ot May, 19:37, is correct, and that of the amount for which 
I am responsible Three Hundred Thirty and 87/100 (~0.87) 
is deposited with the Peoples National Ba.Dk, Hudson Falls 
to the credit ot the Company Fund, Co. '205', CCC, and 
Two Hundred Eighty nine and 07/100 ($289.07) in cash, is 
in my personal possession. 

Jos. J. Ruddy Jr. 
Ce.pt Int. Res. 

June 5, 1937. Commanding." (Pros. Ex. 14) 

The council book account referred to in the certificate, as noted, did 
not contain any entry in reference to the check tor $61:3.22 drawn on 
the company tund bank account (Pros. Ex. 1'). 

Mrs. Miriam Clark Ruddy, wite of accused, testified for the defense 
that accused we.a unemployed for nine months prior to going on act1Te 
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duty and that when he went on actin duty he had debts totaling about 
$2000. At this time he traded in e.n. old car upon the purchase of' a 
new one. A child was born to witness in February, 1936, and she was 
conf'i~d fourteen days. Immediately after confinement she became ill 
and was under the care of' a doctor and nurse tor sixteen to nineteen 
weeks. .Accused Tisited witness during the time he was with Compe.Ily' 
1208, and witness then ·obsened that he seemed to be "under some sort 
ot a strain•. He retused to tell her the cause of his anxiety, but 
about "Februar:r 16• told witness he •needed• about $1400. Witness 
secured the money tor him from her aunt. (R. 168-170) 

Accused made an unsworn written statement that during the early 
part ot his tour ot acti'Ye duty he found himsel.t heavily in debt 
due to obligations existing prior to his entrance upon active duty, 
to the birth of a child to his wi!e early in 1936, to illness of his 
wite following the birth, to purchase of' an automobile to be used 
largely in the performance or his duties, and to expenses inciden\ to 
an automobile accident occurring in December, 1936, or J'anuar:r, 1937. 
AJ3 a result ot his burdens and anxiety he "did commit some irregularities 
with respect to cemp funds", but at no time intended to •appropriate, 
or embezzle• co:mpe.n.y tunds to his own use. (Def'. Ex. A) 

The evidence thus shows that at the place end times alleged 
accused made the certificate with respect to the compan;y fund of 
Company 1208, set forth in Specification 2, and the certificate with 
respect to the May account or Company 205, set torth in Specification 3, 
Charge II. The certiticate set forth in Specification 2 was talse in 
that it asserted that the financial statement to which it referred 
contained a complete and accurate account of' all •amounts due" the 
comP8DY' tund, whereas the statement did not contain any reference to 
the proceeds of the collection sheet. Whether or not the entire proceeds 
ot the collection sheet were "due" in the sense that they were assets 
ot the compB.IJY' fund, it fairly appears that the dif'terence between the 
8lll0unt collected and disbursed theretrom, some $26.07, was an asset 
ot the tund which could not properly, under any ciroumste.nces, haTe 
been omitted from the financial statement. That accused considered 
as an asset of' the tund at least the dif'terence between the elllOunta 
collected and the lesser e.mounts to be disbursed may be interred trom 
his acts in enteritl8 similar collections and disbursements in his 
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council book, thus charging himselt as custodian ot the tund with 
the ditferencea. The amount involTed, as well as the circumstances 
ot the transter and reimbursement, were such as to preclude any 

· conclusion other than that accused ma.de the certiticate with tull 
knowledge ot its talsit7 in the particular indicated and with the 
traudulent purpoae ot securing acceptance ot his impertect accounting 
and furthering concealment of the proceeds of the collection sheet. 

· The certificate set torth in Specification 3 was false in that the 
account to which it pertained did not contain 8JIY' entey showing 
disbursement of the f'wlds represented by' the check tor $613.22 1 drawn 
on the bank account ot Company 205. The circumstances do not admit 
ot doubt that accused knew of the omission and consequent talsit7 and 
that• as charged, he ·made the false and traudulent statement knowingl.J' 
and wiltuily'. Violation of the 96th Article ot War is established in 
each case. 

The conTeraion b7 accused, about Mey 20, ot the monies 1n the 
amount of $613.22, in his possession as custodian ot the tund ot 
Company' 205, tor the purpose ot pqing to a successor in command ot 
Company 1208 the amount represented by the collection sheet, was 
manitestl.7 fraudulent and amounted to embezzlement, in violation ot the 
93d Article ot War, as charged in Specification 1, Charge I. 

6. With respect to SpecUication 4, Charge II, alleging the 
making of a false certif'icate on J"ul.y' 16, 1937, the evidence shows that 
during the course ot an audit ot the :f'unds of Oompe.D.7 205 by' a sub­
district inspector, on August 16, 1937 (R. 68), accused presented to 
the inspector, as evidence ot the deposit of monies in the amount ot 
$328.67, which on 1ul7 13 he had certified to be in his personal 
possession (Pros. Ex. 14), a bank statement of the Peoples National 
Bank of Hudson l!'alls, New York, covering deposits in and withdrawals 
trom the company tund during 1uly, 1937 (Pros. Ex. 15), and beari?Jg a 
statement, in the handwriting of accused (R. 68), as tollows: 

"Balance in Bank 184.12 
Cash on hand 328.67 Deposited 7/16/37 

$512.79 
No outstanding checks. 

-10-
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Certified true and correct. 
(Signed) J'os J' Ruddy J'r 

Capt Inf Res." (Pros. Ex. 15) 

A deposit of $328.67 bad not been made in the bank on J'uly 16, 1937, 
or at e.ny- other time prior to the audit (Pros. Ex. 26). 

The evidence establishes the making of the certificate at the 
place and about the time alleged, as well as the talsit7 of the 
certificate in so tar as the deposit of $328.67 was concerned. The 
circumstances clearly evidence knowledge by accused of this talsit7, 
and wilful use of the certificate to avoid accounting for the monies 
previously certified to be in his personal possession, and thus to 
accomplish a fraudulent end. 

7. With respect to Specification 2, Charge I, alleging embezz1ement 
ot $718.59, and Specification 2, Charge III, alleging a traudulent 
representation that a bank deposit of $717.12 bad been made, the evidence 
is substantiall.y' as follows: 

Following his transfer from Company 205, Fort .Ann, New York, o::i 
September 24, 1937 (Pros. Ex. 16) and his assumption of command of 
Compe.ny- l.241 at Boonville, New York, on that date (Pros. Ex. 19) • 
accused did not turn over the funds ot Comp8.Jl1' 205 until October 5. 
On the latter date, in making the transfer of funds at Fort .Ann, he told 
First Lieutenant Henry Peck, Infantry Reserve, then in command ot Company 
205, that he bad retained the funds because he wanted to straighten out 
a collection sheet and wanted to avoid transfer to e.n officer who bad 
temporarily succeeded him. (R. 112 1113) Re wrote a nwnber of checks 
in payment of bills •that had been aocum:ulating" (R. 113). In effecting 
transfer of the funds he told Lieutenant Peck that "he did not want to 
carry a large amount of cash around with him and so he deposited it 
in the Boonville banlc• (R. ll5). Re then ma.de a check on a •Boonville 
bank" tor $717.32 and delivered it to Lieutenant Peck as cash belonging 
to Company 205 (R. ~ ,116). A blank check of a Hudeon Falls bank 
was used, accused crossing out the bank name on the form and substituting 
the neme ot the ttBoonville bank• (R. ll5). He gave LieuteDSllt Peck a 
statement of the account of Compal:17 205 with the Peoples National Be.nlc 
ot Hudson Falla which bore, in the handwriting of accused, the statement 
"Deposit 10/5/37 '117.32" (R. 118; Pros. Ex. 28). The check waa 

-11-



{212) 

deposited at Hudson Falls (R. 119), but on October 8 payment thereot 
was retused by the First National Bank ot Boonville, Boonville, New 
York (Pros. Exs. 21,29). · Accused was .notitied and said he would 
•straighten the matter out• (R~ 119). On October 13 the check, with 
protest tees ot $1.2'7 • was paid by the bank last mentioned trom funru, 
to the credit ot Company 1241. No deposit ot $71'7.32 was ma.de by · 
accused with this bank between September 23 and October 5, 193'7. 
(Pros. E:x. 29) The f"unds ot Company 1241 were turned over to accused 
on October 1, 193'7 (Pros. Ex. 20). The withdrawal by the check was not 
noted as an expenditure in the council book ot Company 1241 (Pros. Ex. 22). 

The evidence shows that at the place and time alleged accused made, 
in substance, the representation concerning a deposit ot funds, alleged 
by Specitication 2, Charge III, and that the representation was talse 
in that the deposit described had not in tact been made. That the 
representation was knowingly made w1 th intent to decehe and conceal 
a shortage, as alleged, was clearly interable trom the circumstances. 
The traud involved was such as rendered the conduct ot accused unbecoming 
an otticer and a gentleman w1thin the meaning ot the 95th Article ot War. 

The conversion by- accused ot the f'unds in the amount ot $'718.59 
(check and protest tee) belonging to Company 1241, tor the purpose ot 
meeting his obligations to Com.p8Jl1' 205, tollowed the pattern ot the 
preTious conTersion ot the tunds ot Company 205 to cover his obligations 
to CompaJlY' 1208•. The embezzlement charged by Specitication 2, Charge I, 
in violation ot the ~3d .Article ot War, is.tully established. 

a. With respect to the remaining speoitications - Specification l, 
Charge III, alleging a false otticial statement as to the custody ot 
the records ot Company 124:l, and Spec1ricat1on 3 1 Charge I, alleging 
embezzlement ot $2525.'78 • the evidence is substantially as tollows: 

\ In J"anuary, 1938 1 Captain. Werner Strecker, P!Dgineer Resene, , 
SUbdistrict Inspector ot a subdistrict embracing Comp8lJY' 1241• attempted 
to eudit the accounts of that Comp8lJY' at the camp where the oomp&Dy' 
we.a located, but accused told him that he did not have the •comp8Jl1' 
tund book• and that it was in the possession ot Captain Allen G. Spitz, 
Intantry Resel"'fe, a previous inspector (R. 140). The books pertaining 
to the tunds ot COmpaJlY' 1241 were never i:a. the possession ot Captain 
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Spitz, and he never audited the funds ot that company. Captain Spitz 
testified that he attempted an audit but accused did not produce the 
"books" although he promised to do so. (R. 73) In the course ot en 
investigation, ~er having been apprised ot the contents ot the 24th 
~icle ot War (R. 160), accused admitted that he had falsely told 
Captain Strecker that the "books" were in the possession ot Captain 
Spitz (Pros. Ex. 25). 

About February 16, after ~ther temporizing, accused turned over 
to Captain Strecker the accounts ot Company 1241 tor audit (R. 140,141). 
Captain Strecker retused to audit them because ot what appeared to be 
numerous discrepancies (R. 141), and accused said the "fUnd was all 
right" (R. 144). Captain Strecker told accused he "did not believe 
him", and spoke ot reporting the matter to the district inspector. 
Accused then asked to see Captain Strecker in private and told him he 
had been pressed w1 th personal debts end "had to have some money" so 
had teken money' (in amounts not stated) trom the company tund. He 
asked Captain Strecker to "give him a break" and not report the 
incident. (R. 145) Captain Strecker later audited the account tor the 
period October, li37, to 1anuary, 1938, and tound that accused was 
"short• $2525.78 (R. 145,147; Pros. Eu. 23-23D). The monthly accounts 
in the council book were not closed during the period covered by the 
audit (R. 146,147). Checks aggregating $1621.50 were outstanding 
(R. 146; Pros. Ex. 30). In paying his company on November 2, accused 
was "short ot cash" and borrowed $100 from another company officer to 
complete the payments (R. 152) • Be made collections on company' 
collection sheets tor October, November and December, 1937, end 1e.nuary, 
1938. Payments !: ,m the October end November collections were not made 
to the camp exchallge until about November 24 .and December 27 1 respect1vel7. 
Payments trom the December and Je.mJ.U7 collections were not made until 
J'ebruary 16, at which time accused gaTe to the exchange officer his 
personal check or check• for about $1061.66 1 to cover. (R. 152-155; 
Pros. Ex. 23D) On February 16 accused deposited in bank, to the credit 
of Company 1241, about tl,487.«, transmitted to him by telegraph. 
These reimbursements totaled $254.9.10. (R. 154,163; Pros. Ex. !3D) 
In the course ot the investigation mentioned, accused stated that he 
had made "unauthorized use • • • of the Company- Fund" tor his own 
benefit, but had made t'ull restitution (Pros. Ex. 25). In his unsworn 
statement, in addition to ascribing his misuse of the tunds to his 

, 
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financial embarrassments, accused stated: "All :funds have been 
restored and all accounts are in proper shape once more" (Det. Ex. A). 
A witness tor the prosecution testitied that during November and the 
early part ot December, 1937, he was present a numerous "parties" at 
which accused spent money treely and consumed considerable liqUor 
(R. 172-177). 

Thus the evidence, including the statements ot accused, tully 
establishes the false official statement as alleged in Specitication l, 
Charge III, and the embezzlement ot $2525.78, as alleged in Specitication 
3, Charge I. Violations ot the 95th and 93d Articles ot War, respectively, 
are proved. Inasmuch as the embezzlement ot $718.59, tound under Speci­
fication 2, Charge I, was committed during the period involved in 
Specitication 3, and was ot :funds belonging to Collll)e.ny 1241, it is 
probable that the total ot $2525.78, tound under Specitication 3 to have 
been embezzled, included the $718.59 tound under Specification 2 to have 
been embezzled. It so, the t'IIO specifications involved duplications 
to this extent. 

9. In his unsworn statement accused asked tor leniency on account 
ot the circumstances ot his offenses, his restitution ot the monies 
embezzled and the hardships to his wife and child which might result 
from his severe punisblllent (Def. Ex. A). 

10. 'l'he specifications, Charge II, allege the making of the 
false certificates set forth therein as violations of aection 35 of 
the Criminal Code of the trnited States. 'l'hat section includes the 
:tollowiJ:16 clauee1 

"*••Whoever shall knowingly and willtull.7 falsifr 
or conceal or cover up br &Jl7 trick, eoheme or device a 
mahrial :tact, or make or cause to be made any false or 
fraudulent statements or representations, or make or use 
or cause to be made or uaed &Jl7 false bill, receipt, 
voucher, roll, account, claim, certificate, attidaTit, 
or deposition, knowing the same to contain any fraudulent 
or fictitious statement or entry in any matter within the 
jurisdiction of any department or agency of the United 
states••• shall be tined not mre than $10,000.00 or 
imprisoned not more than ten years, or both" (u.s.c. 18:80), 

-14-

http:10,000.00
http:Collll)e.ny


(215) 

which appears to be of suttioient breadth to include the transactions 
involving the false certiticatee here in question, alleged and proved 
to haTe been made and presented in the course of inspections or 
trensfers of quasi-public funds, that is, in "matter(s) within the 
jurisdiction" of the War Department. Inasmuch as the property iIITOlTed 
was only or a quasi-public nature (sec. 620, SUpp. VII, Dig. Ops. JA!} 
1912-30), it does not appear that pecuniary or property loss-to the 
United States could han resulted from the false certificates. In 
interpreting the provisions of section 35 of the Criminal Code as they 
stood prior to enactment of the clause above quoted (the clause was added 
by the act of June l.8, 1934) 1 the federal courts have expressed the 
opinion that this section applied only to those oases in which pecuniary 
or property loss to the United states might occur. United States T. Cohn, 
270 u. s. 339; Capone T. United States, 151 l!'ed. (2d) 609; United Stat~ 
e::r rel Starr v. Mull.i~an, 59 Fed. (2d) 200; United states v. Mercur 
COr;t>0rat1on, 83 l!'ed.2d) 1'18. The clause quoted, however, aoes not by 
its terms or by inference from the remaining language of the section 
appear to be limited to matters involTing pecuniary or property loss to 
.the United states, and it would seem that the opinions noted are not 
controlling w1th respect thereto. Whether or not the making of the 
false certificates inTolved Tiolations or section 35 of the Criminal 
Code, the acts charged and prond were plainly violative of the 96th 
.Art io le of War. 

11. The defense contended, in presenting its motion to strike out 
Charge II and the four specifications thereunder, that these specifications 
did not w1th sut:ticient partioularity allege wherein the certificates 
set forth were false. The specifications charged, in effect, that the 
certificates were false in all respects. It was the theo17 of the 
prosecution, however, as declared in an opening statement by the trial 
judge advocate (R. 22), tbat the certificates were talse only in certain 
material respects which tr.e trial Judge advocate orally defined with 
particularit7. The evidence thereafter presented bearing upon the 
talsity of the certificates was limited to the particulars of falsity 
so declared and defined. Under the circumstances, it would have been 
proper, in the interest of clarity, to emend the specifications to 
specify the particulars of the alleged fals1t7. The record of trial, 
however, does not in aDY manner indicate that the pleading of general 
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falsity or the failure of the court to teke correctiTe action to meet 
the objection by the defense in fact misled accused in his defense or 
that his substantial rights were otherwise injuriously affected thereby. 
A.W. 37. The falsity proved was plainly included in that charged. 

12. It was not directlT prond at the trial that accused was on 
actiTe duty at the time the charges were preferred on J4ay 2, 1938, and 
authenticated by the oath of the accuser on May 3. As noted aboTe, 
howeyer, copies of special orders of Headquarters Second Corps Area, 
showing that accused's tours of actiTe duty extended at least to Kay- 5, 
1938, are ot· record in the War Department. .Turisdictional facts may 
properly be ascertained aliunde the record of trial. Givens T. Zerbst, 
~:55 u. s. 11, 20; Ver Mehren v. Sirm;y;er, 36 Fed. (2d) 876, eao• .Turis­
diction in courts-martial having attached by the preferring of charges 
prior to the relief of accused from actiTe duty, such jurisdiction 
continued thereafter tor all purposes of trial, sentenoe and execution of 
the sentence. Winthrop's Mil. Law and Precedents (Reprint), pp. 90, 91; 
CM 203869, Lienhard; CM 206323, Schneider; CM 208545, ~. 

13. '!'he CDurl was legally constituted. No errors injuriously 
atfectiJJg the substantial rights of accused were committed duriJJg the · 
trial. In the opinion of the Board of Review, the record of trial is 
legal.17 sutfioient to aupport the tindiJJgs and aentence and warrant• 
contirmation ot the 11ntence. Diamiesal 11 authorized upon coUYiction 
of Tiolations of the 93d and 96th' Articles of War), and 11 mandatoey upon 
oonTiction of Tiolation of the 9:Sth Article of War. Confinement in a 
penitentiary is authorized by Article of War '2 for the offenaes of 
abezzlement involved in the specitic ations, Charge I, recognized as 
offenses of a civil nature and so punishable by penitentiary confinement 
tor more than one year by section 85lb (sec. 76, title 6) of the Code of 
the District ot Columbia. 

dge Advooah. 

To The Judge Advocate General. 

If, 
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1st Ind• .... ,...War Department, 1.A.G.O., - To tbs Secretary o:t War. 

1. Herewith transmitted :tor the action o:t tbe President are the 
record ot trial end the opinion o:t the Board of ReTiew in the case of 
Captain J'oaeph 1. Rudq, J'r., Infantry Resene. 

2. I concur in the opinion ot the Board ot ReTiew that the record 
of trial is legally su:tticient to support the findings and sentence 
and to 'irarre.llt confirmation o:t the sentence. I recommend that the 
sentence be con:tirmed, but that the period of confinement be reduced 
to one year. 

3. I further recommend that the Atlantic Branch, United states 
Disciplillary' Barracks, GoTernora Isl.and, New York, be designated as 
the place of confinement. 

,. Consideration has been giTen to the attached letter :trom 
Honorable 'lilliBlll T. Byrne, House ot RepresentatiTes, to the Adminis­
tratiTe Assistant to the Secretary o:t War, dated J'une a, 1938, with 
inclosure, and to a letter from the wife of accused to the President, 
dated August 1, 1938, a copy of 'Which is attached, requesting clemency. 

5. Inclosed herewith are the draft ot a letter tor your signature 
transmitting the record to the President for his action, and a form 
ot Executin action. confirming the sentence, reducing the period ot 
confinement as recomended, e.nd directing that the sentence as modified 
be carried into execution. 

(!,t{ ,e,,l/tlU,~
Allen w. Gullion, 

jor General, 
The J'udge Advocate General. 

5 Incls. 
Incl. 1-Record or trial. 
Incl. 2-Dratt ot ltr for sig.S."N. 
Incl. 3-Form of E:l::ecutiTe action. 
Incl. 4-Ltr tr Mr. Byrne 6-8-38. 
Incl. 5-Copy ltr tr Mrs. Ruddy 8-1-38. 





WAR D.EPART!.'imr 
(219)In the 0:t'fice or The Judge Advocate General 

Washington, D. c. 

Boe.rd ot Review 
ell 210207 

OCT 1 4 1938 

UNITED STATES ) HIILIPPINE DEPAR'nO!NT 
) 

Te ) Trial by G.C.ll. conTened at Fort 
) Milla, P. I., 1une 17, 1938. 

Sergeant WIILIAK E. KENNl!R- ) Dishonorable discharge and con­
SON (6047929), Battery G, ) tinement tor one (l) year and 
59th Coast .Artillery. ) eight (S) months. Penitentiary. 

OPINION or the :OOARD Ol!' REVD2 
KING, FRAZm and C.AMPBEI.L, J'udga Advocates. 

1. The. record o:r trial in the case o:r the soldier named above bas 
been e:xamined by the Board of' Review. 

2. Accused was tried upon the f'ollowin8 charges and specif'ications: 

CHARGE: Viole.Uon ot the 93rd Article or War. 

Speoi:tication l: In that Sergeant William E. Kennerson, Bat­
tery "G", 59th CA, did, at Fort Hughes, P. I., on or 
about January 29, 1938, coillillit the crime or sodomy- by 
feloniously and e.gainst the order or nature, having car­
nal connection with Private J'oseph T. White, Battery. 
"Gtt, 59th CA. 

Specitication 2: In that Sergeant William E. Kennerson, Bat­
ter;y "G", 69th CA, did, at Fort Hughes, P. I., on or 
about October 20, 1937, with intent to commit a teloD.7, 
viz, sodollcy', comm.it an assault upon Private Vietor L. 
Weber, Battery "G", 59th CA, by will:rul.ly and reloniously 
taking hold or Private Weber's penis when be was asleep. 
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Speoitication 3: In that Sergeant Willi8lll. E. Kennerson, Bat­
te17 "G", 59th CA, did, at l!'ort Hughes, P. I., on or about 
October a:>, 1937, with intent to commit a :f'elony, viz, 
sodomy, commit an assault upon Private Albert Qre.nd, Bat­
te17 "G", 59th CA, by willtully and feloniously getting 
into bed with the said Private Grand. 

SpeoitioaUon 4: In that Sergeant William .E. Kennerson, Battery 
"G", 59th CA, did, at Fort Hughes, P. I., on or about Novem­
ber a:>, 1937, with intent to commit a felony, viz, sodomy, 
commit an assault upon Private Albert Qrand, Batte17 "G", 
59th CA, by willtully and :f'eloniously kissing the said Pri­
vate Qre.nd. 

FIRST ADDITIONAL CHARGE: Violation ot the 93rd Article ot War. 

Speci:f'ication l: In that Sergeant William E. Kennerson, Battery 
"G", 59th C.A.., did, at Fort Hughes, P.I., on or about Novem­
ber 5, 1937, with intent to commit a :f'elony, viz, sodomy, 
cOlJlmit an assault upon Private Albert Grand, Bat"tery "G•, 
59th'C-.A._, by willtully and teloniously pushing against Pri­
vate Grand and asking him to play with his penis. 

Speci:tioatio:a. 2: In that Sergeant William E. !'..ennerson, Batteey 
"G", 59th a.A., did, at Fort Hughes, P.I., on or about Novem­
ber 15, 1937, With intent to commit a telony, viz, sodomy, 
make homose:mal advancea toward Private Charles E. Schuchari, 
Batte17 "G", 59th a.A. 

Sl1DOND ADDfflONAL CHARGiS: Violation o:f' the 54.th .Article o:f' ~ar. 

Speo1t1caiion: In that Serg88llt William E. Kennerson, Batteey
•o•, 159th Oout Ariilleey, did, at Fort W.lla, .P.I., on or 
about August 31, 1937, b7 will:f'ull7 concealing the tact 
that on or about December 7, 1916, he was discharged trom 
the United States Navy on account ot the sentence ot a 
court-martial with a bad conduct discharge, procure him­
self' to be enlisted 1n the military- service ot the United 
Statea by Lieutenant Colonel Gouverneur H. Boyer, Medical 
Corps, Recruiting Otticer, and did thereafter, at Fort 
Hughes, P. I., reoeive pa7 and allowances under the enlist­
ment so procured. 
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He pleaded not guilty to all charges end specifications. He was found 
not guilty of Specifications 2, 3 and 4 of the original Charge, and of 
the First Additional Charge and its specifications, but guilty of the 
remaining charges and specifications. No evidence ot previous convic­
tions was introduced. He was sentenced to dishonorable discharge, for­
teiture of all pay end allowances, end contillement at hard labor for 
t'10 years. The reviewing authority approved the sentence but remitted 
tour months ot the period of confinement adjudged, designated the United 
States Penitentiary, McNeil Island, Washington, as the place of coni'ine­
ment, and forwarded the record of trial for action under Article of War 
50i. 

3. Accused was charged with but acquitted of :rive specitications, 
alleging assault with intent to commit sodomy or similar offenses, in 
three instances With Private Grand and in one each with Private Weber 
and Private Schuchart. The evidence as to each spec1f1cpt1on ms that 
of the assaulted party only. Vigorous cross-e::tam1nation of each prosecu­
ting witness developed vagueness, inconsistency, and contradictions, 
which, no doubt, led to the findings of not guilty of those specifica­
tions. 

4. With respect to Specification l, original Charge, alleging 
sodOJD7, ot which accused was found guilty, Private J"oseph T. White, 
Battery- G, 59th Coast Artillery, testified that on Saturday morning, 
Je.Jlllary 29, 1938, trom midnight to 3 a.m., he was on duty as observer 
at Station F-2, 371 teet above sea level, Fort liughes, P. I., and that 
during that period the accused "practiced homosexuality and degeneracy" 
by going down on his knees and "He put his mouth upon my penis, sir, and 
sucked it• (R. 27-28). No :further details relating to the alleged ot­
tense were adduced by the trial judge advocate, and the court conducted 
no examination of the witness. Upon cross-&:mrnination by the defense, 
Private White testified that there were two men sleeping nert door to the 
:place where the alleged offense was committed, but th.at there were no eye­
witnesses, and that he req_uested Private Bennington to report the matter 
to his organization coJ.JUnaD.dar (R. 28). l!'ollowing the testimony that there 
were ho men in the adjoining room at the time of the commission ot the 
ottense alleged, the record on page 28 reads as follows: 

·~. Why did you not call for help? 

Prosecution: Objection% I believe it irrelevant whether he 
called tor help or not. Did the accused do anything or did 
he not? ~ is the question before the court. 
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Law Member: Objection sustained." (Underscoring supplie~ 

Thereatter, the cross-examination of Private White Wfl.S extremely meager. 

The question put by defense counsel is open to objection on a 
ground not stated by the trial judge advocate, namely, that it assumed 
a fact not proved, the fact that witness did not call for help. However, 
such was not the ground on which the trial judge advocate made his ob­
jection, or, presumably, that on which the law member excluded the ques­
tion. For the Board to sustain the ruling of the law member on that 
ground would be highly technical and would ignore the effect or the ruling, 
as inferred from the wording of the objection, in preventing f'urther cross­
examination, as hereatter pointed out. 

It appears from the evidence that Private White was the pathic 
and accomplice in the commission of the alleged offense, as well as the 
sole witness against the accused, and therefore the most extensive and 
searching cross-examination would have been proper. The offense ot 
sodomy is a heinous offense; but is, from its very nature, so easily­
charged and the negative so difficult to prove that the accusation should 
be established by clear and indisputable evidence lll.O.M., 1921, P• 439; 
2 McClain on Crim. Law, sec. ll55). 

Regarding the crime of sodomy-, section 546, Underhill's Crim­
inal Evidence, reads in part: 

"If the crime is consummated, both parties consenting 
thereto, each is an accomplice of the other and neither can 
be convicted upon the uncorroborated testimony- of the other." 

The rule is not inflexible, however, and where the evidence is clear and 
compelling a conviction may be sustained upon the testilllony- of the pathio 
alone. Numerous rul1ngs of the federal courts support the rule set forth 
in Corpus Juris, reading as follows: 

"The mere tact that one was an accomplice of, or particeps 
criminis with, the defendant on trial does not render him. in­
com.petent as a witness in behalf of the prosecution; • * *•" 
16 C .:T. 1410 and footnotes. 

While-the testimony- or an accomplice is competent and admissible, his 
credibility is a very material factor in the trial, especially in such 
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a heinous offense as sodolllY', and consequentl7 such a witness should be 
subjected to the most searching and thorough cross-exmnination. In 
digesting the law on this point, section 1420, volume 16, Corpus Juris, 
citing both federal end state cases, reads as tollows: 

"The tact that a person is an accomplice in the commis­
sion or a crime goes to his credibility as a witness; and 
it is well settled as a general rule that an accomplice is 
not, -as a matter ot law, entitled to the :f'ull credit given 
to other witnesses, the rule in this respect being the same 
whether the accomplice is introduced b7 the prosecution or by 
the defense. Furthermore where the accomplice is introduced 
as a witness for the defense, his relationship to defend.ant 
and his interest 1n the result are to be considered as bear-
ing on his cred1bilit7. While the testimony of an accomplice 
is to be treated like that of other witnesses, and considered 
tor all purposes, and may be believed, such testimony is not 
regarded with tavor, but should be received with caution, should 
be closely scrutinized and viewed with distrust, and even under 
the commo.a.-law rule that it is not essential that the testi­
mony ot accomplices be corroborated, the jury should be in­
structed as to the d8.Ilger of convicting upon the evidence ot 
accomplices alone.• 

The testimony of an accomplice is of doubtful integrity and should be re­
ceived with great caution (M.C.M., 1928, par. 124 ~). In Holmgren v. 
United States (217 U.S. 509, 523, 524), it was stated by the Supreme Court: 

"It is undoubtedly the better practice tor courts to 
caution juries against too much reliance upon the testi­
mony ot accomplices, and to require corroborating testi­
mony betore giving credence to them." 

See also~ v. United States (204 Fed.. 909, 913). In Winthrop's Mil­
itary- Law and. Precedents, pages 336 and 357, with regard to the testimony 
ot accomplices, the tollowing appears: 

"But the mere tact that a person was an accomplice of 
the accused does not so identity him with the latter as to 
render him. incompetent to testify tor or against him. Nor 
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is his competency affected by the fact that he has himselt 
been charged - separately - with the same offence. The ob­
jection is not to his competency but to his credibility -
as will be noticed under another head.

• • * 
"While the testimony of an accomplice, if believed, 

may be sufficient, though unsupported, to warrant a con­
viction, it is agreed by the authorities that, as a general 
rule, such testimony cannot sately be accepted as adequate 
tor such purpose unless corroborated by reliable evidence." 

In the instant case the accused was sworn as a witness at his 
own request and denied categorically and emphatically the allegations 
contained in the sodomy specification of which he was round guilty, and 
stated that Private White lett him and some other soldiers "about tifteen 
to twelve• on the night 1n question (R. 51). Ha was aware ot no motive 
which might have caused Private White to accuse him ot sodomy, but tes­
titied, when asked what kind ot soldier Private White was, that -

•I.would not say that he was a veey good soldier. In tact, 
about a year ago, Sergeant Fleming was acting first sergeant 
and he asked ma to _take Private White and I said I did not 
want him.• (R. 52.) 

The accused :f'Urther testified that Printe White was 1n his platoon two 
days and that "he was hard to handle and you always had to keep after 
him" (R. 52). 

The detense introduced a number ot enlisted men ot various 
grades trom private to sergeant who testified that they had kn.own the 
accused over a priod ot years, had been alone with him but bad never 
known him to show any sex-perversion tendencies. 

Sergeant u:>uis :r. Kahrer, Battery G, 59th Coast Art1llery, 
testified that he had known accused since October, 1937, and lived 1n 
the room. with him for approximately a month; that he never made any 
homosexual advances towards him (witness) and he "found him to be a 
straightforward man• (R. 39) ~-

Sergeant Fred Sclumielgen, Battery G, 59th Coast Artillery, 
testified that he had known the accused since September, 1932, and that 
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he lived with accused at Fort Hughes, both 1n Battery G and 1n Battery 
B, and had been alone with him but had never known ot his making homo­
sexual advances to him or to anyone else; that he is not a particular 
friend of accused, "just 1n the same battery" (R. 40). 

Sergeant Alex B. Prettol, Battery o·, 59th Coast Artillery, 
testified that during October and November, 1937, he was a corporal; 
that he has known accused· since November, 1936, and bad been alone with 
him on occasions but that accused never made any improper advances 
toward him (R. 41). 

Private 1st Olass Jessie D. Cruse, Battery G, 59th Coast Artil­
lery, testified that he was 1n the same battery with accused and bad been 
alone with him but that accused never made any homosexual advances toward 
him; that he had seen accused partl7 dressed in quarters but never saw 
him •abusing himselt"; that be had worked 1n the oil wells ot Texas and 
had there seen •queers• but that accused was not that tYIJe or man (R. 42, 
43). 

Corporal Simeone Salvatore, Battery G, 59th Coast .Artillery, 
testified that he had been on duty with accused a.bout three months and 
had been alone-with him on a nwnber ot occasions but had never known ac­
cused to make improper advances to men, and considered him "a good man 
to soldier with" (R. 44). 

Private lat Class Dallas C. 5:>well, Battery G, 59th Ooe.at Artil­
lery, testified that he had'known the accused tor fifteen months, and bad 
been alone with him "lots ot times•; that accused never made any homo• 
semal advances to him, and on the night or the sodolny" alleged 1n Specif­
ication l, original Charge, be was with accused "between six o'clock and 
12 o'clock", leaving him about 12:05 a.m.; that accused upon leaving said 
he was sleepy ana "I've got to go to bed, got an inspection tomorrow"; 
that be considers the character or the accused as good; and that he (wit­
ness) is a boxer and would strike a man who ottered to commit sodomy' with 
him but that he never saw accused approach anyone "in a loTEIID,8]cing way" 
(R. 45, 46, 47) • 

Private lat Class James l4cD. )[artin, Battery G, 59th Ooas~ Arlil­
lery, testified that he knew the accused and had been on duty with him; 
that be was ·six teet 't'IIIO inches tall and 1110Uld strike any Jll8ll. making homo­
sexual advances towards h1m, end that the accused never made any such ad­
Tenoes; that he has "a very good opinion" ot accuaed but is not a particu­
lar friend or his (R. 48, 49). 

-7-



(226) 

Private Richard H. Howell, Batteey G, 59th Coast Artilleey, 
testified that he bad been alone With accused •several times•, but had 
nner k:no'WJl h.1lll to make homosexual advances toward anyone and ~ opinion 
ot his character is good• (R. 50). 

The charge sheet shows the accused as 43 years ot age, having 
tirst enlisted in March, 1920, and at present serving his seventh anl.ist­
Jnent in the Amy end holding the grade or sergeant. 

5. The only evidence or guilt or the sodomy alleged in Specifica­
tion l, original Charge, is the testimony ot Private White, the accomplice 
and pathic. It rollows, therefore, that every test as to its credibility 
should have been applied. He should have been thoroughly examined and 
cross-examined, and his testimony scrutinized closely and received with 
caution. In an opinion ot the Board ot Review (CM 186545, Phillipa) where, 
in a sodomy case, the only competent witness against the accused was the 
pathic, it was held: 

"Although the competent evidence in this case might war­
rant a court-martial 1n !inding the accused guilty ot the 
charges, it is not of such compelling character that it can 
be said with reasonable certainty that it would have resulted 
in conviction had the incompetent statement ot the child,***, 
been excluded." 

The Board held the record not legally sufficient to sustain the :f'indings. 

In the instant case it appears that although Private White was 
the sole witness against the accused with respect to the sodomy speci:f'ica­
tion ot which he was found guilty, his examination by the prosecution was 
extremely meager, the court failed to examine him at all, and the defense 
counsel, When attempting to cross-examine him with respect to his actions 
and the surrounding circumstances, was not permi'tted to do so by a ruling 
of' the law member sustaining an objection by the prosecution on the ground 
that such testimony was irrelevant as the cross-examination should be con­
fined to what the accused did or did not do (R. ·· 28). It is true that the 
speci:f'ic question ruled out was improper in form and limited in subject 
matter, but the language or the objection furnished a basis tor the con­
clusion by both defense counsel and the court that the ruling excluded 
a wide scope ot cross-examination that in :tact was proper. The defense 
had the right and duty to test the credibility ot this witness. In view 
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ot the nature o:r the offense charged and of the discrediting on cross­
examination o:f' all witnesses accusing him of assault with intent to com­
mit sodomy, alleged in specifications on which he was acquitted, con­
sidered together with ~he tact of the many witnesses testifying to the 
good character ot accused, and the turther tact that Private White, an 
accomplice, was the only witness for the prosecution on the specification 
under qonsideration, it became highly important that he be closely and 
thoroughly" croas-emmined on all the statements made by either party at 
the time or commission of the alleged of'tense and with respect to the sur­
rounding circumstances. This was not done by either the defense or the 
court, probably due to the ruling in question, as all other witnesses tes­
tifying with respect to other specifications were thoroughly cross-examined. 

It may be suggested that the cross-question which the law member 
erroneously excluded was intended to bring out only that White was a willing 
participant in the sodomy, and that whether he was such was illlmaterial, 
since sodomy, unlike rape, is committed even it the other party consents. 
The Board does not admit the validity of that argument. It White was a 
willing participant, he was guilty or a crime involving moral turpitude ot 
the worst sort. ·The question, therefore, was proper as cross-examination 
to credit, and as such the de!ense had the right to put it. But the ques­
tion excluded had another and even more important purpose. It White did 
not call for help, one permissible inference is that he was a willing 
participant; but another and even more plausible inference is that he 
did not call for heip because no sodomy was then coi::unitted end no necessity 
existed !or calling, that his whole story is a fabrication. The defense 
was entitled to bring out the facts :f'rom which to draw this inference. 

In view or the wording of the objection and the failure of the 
defense counsel or the court thereafter to conduct the searching cross­
examination so successfully employed with respect to other prosecution 
witnesses, the conclusion is inescapable that the defense counsel and the 
court considered, and with reason, that they were precluded by the ruling 
ot the law member trom exmnining White regarding his own acts, omissions 
end statements. The ruling of the law member appears to be the only reason­
able explanation of the brief cross-examination of White. That such mat­
ters were -relevant to the issue and ot vital materiality, and cross-examina-
tion with respect thereto important as a means ot impeaching the witness • 
or ot at least casting doubt on his veracity, is unquestionable. The rul­
ing excluded the introduction or evidence pertaining both to the general 
issue, i.e., whether or not the acts alleged in tact occurred, and to the 
question ot the credibility ot the witness testifying. 140reover, an ex-
8111.ination ot the testimony or Private White given at an 11lvestigation ot 

- g -



(228) 

the charges February- 18, 1938, and again on March 25, 1938, and duriDg 
the trial, considered together with the testimony of other Witnesses at 
the said investigations and at the trial, indicates that a thorough and 
searching cross-exem1nation 01' Private White might have wholly dis­
credited h.illl.. At the trial there was testimony that the group of soldiers 
with whom PriTate White and the accused were present on the night in ques­
tion broke up about 11:45 p.m., at which hour White le:t't 1'or his place 
01' duty \R. 51), yet White testified at the March 25th investigation that 
he was asleep and awakened at midnight by the observer whom he was to re­
lieve on guard. White also stated at ·an investigation that accused called 
him. on the telephone, informing him 01' his intention to visit him and 
actually arrived ten_minutes later, yet White made no e1'1'ort to haTe two 
other soldiers 1n th& adjacent guard room observe the accused, whom he 
testifies he accommodated in order to get evidence against him. White 
further stated that accused had been trying to commit sodomy with him 
tor a year, e.nd that While he was "looking through his instrument" ac­
cused unbuttoned his \White's) trousers and "knelt down and took the 
witness• penis in'his mouth and sucked on it until emission occurred", 
after Which he asked accused to meet him the ne::rt day at a given place, 
as there he would have witnesses to the act; but there were two wit­
nesses available on the night or the alleged o1'1'ense whom Private White 
did not call, nor did he :f'ulfill the appointment tor the n.e::rt day be-
tore witnesses as arranged. At both investigations, Private White stated 
that _!!;! reported the atrair to his battery comiander voluntarily'. the !21-
lowing morning, but at the trial he testified that he did not tirst do so 
but reported U to Private Bennington, who reported it to the accused's 
organization commander (R. 28). The date and manner o:r such report are 
not shown, but accused was not con.tined until February 3, 1938, tiTe days 
e.tter the date ot the alleged sodomy, trom. which tact it ma7 be interred 
that the report to the commanding ottioer was made on that date, and then 
b7 Private Bennington and not Private White. The battery commander, al­
though called as a witness, was not questioned with respect to an7 mat­
ter except receipt ot pay and allowances by accused during his current 
enlistment (R. 31). -

Under the circumstances, a conclusion that the ruling or the 
la• member, restricting the defense counsel in his scope 01' cross-e:mmina-

.. tion ot Private White to matters pertaining solel7 to the actions and 
stat8lll.8nts 01' accused, did not injuriously attect the substantial rights 
01' the accused within the meaning or the 37th .Article ot We.r 'VIOUld not 
be justified. It is the opinion ot the Board or Review that the ruling 
01' the law member constituted a tatal error injuriously attecting a sub­
stantial right or accused end that, therefore, the evidence is not legally 
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sufficient to support the findings of guilty ot the original Charge 
and Specification l thereunder. 

6. The only other charge and specification ot which accused was 
convicted are the second additional charge and specification thereunder, 
alleging fraudulent enlistment by concealment or a prior bad conduct 
discharge trom the Navy. To prove accused's naval service the prosecutor 
introduced a certificate signed by Admiral Nimitz, Acting Chief of the 
Bureau of Navigation, Navy Department, as· follows: 

"I hereby certify that the annexed are photographic 
copies showing the enlistments and discharges ot William 
:Edward Kennerson, Ex-Fireman second class, U.S. Navy, as 
shown by the records on tile in the Bureau ot Navigation." 

Under the foregoing, is a further certificate signed by .Admiral Lee.by, 
Acting Secretary ot the Navy, bearing the seal ot the Navy Department. 
Attached to the aboTe certificates are photostatic copies of papers show­
ing two enlistments ot William E. Kennerson in the Navy on March 7, 1916, 
and December 15, 1917, respectively; fingerprints of William E. Kenner­
son, taken bef'ore--medical o:rticers of the Navy on dates not stated; end 
three papers in the nature of final entries in a Hrvice record, one show­
ing the discharge at Norfolk, Virginia, December 7, 1916, •on account or 
sentence of s.o.M. with bad conduct discharge" of a man whose name is 
not disclosed by the paper itself, a second similar paper showing the 
desertion of en u.Dnamed man from the Receiving Ship at Philadelphia, :May 
l, 1918, end the third showing the discharge of' en unnamed man from the 
Naval Prison, Portsmouth, New Hampshire, August 16, 1919, •on account of 
served full sentence". That these three papers relate to William Ed.ward 
Kennerson is shown, not by the photostatic copies furnished, but solely 
by the certificate of' the Acting Chief of the Dlreau of' Navigation. Ila 
the specification alleges only concealment of a bad conduct discherge 
trom the Navy December 7, 1916, the trial judge advocate properly re­
trained from ottering in evidence the proof' of accused's second enlist­
ment in the Navy December 5, 1917, end the other papers tending to show 
(it they relate to him) his desertion and dishonorable discharge trom 
that enlistment. With reference to the certificate and the papers 
covered by it and offered in evidence, the record states (p. 33), "There 
being_no objections, the paper was then receiTed in evidence". 

- 11 -



(2JO) 

CM 156186, Potter, digested in Dig. Ops. JAG 1912-30, para­
graph 1~9, was a like case. Though not stated 1n the digest para­
graph, the name of the person concerned appeared only 1n the certit­
icate ot :the Acting Chiet ot the beau ot Navigation and not in the 
paper certified. In the Potter case, when the certificate and accom­
panying papers were ottered 1n evidence, the defense counsel said, "No 
objections". 

The Board ot Review, with the approval ot The Judge Advocate 
General, said: 

"*••The photostatic copy ot a paper attached to the 
atorementioned certif'icate of the Acting Chiet ot the beau 
ot Navigation to the eftect that on September a, 1922, some­
one was discharged by reason ot the sentence ot a general
court-martial and orders ot the Secretary- of NaTy', does not 
bear the name ot the accused and it is impossible to deter­
mine there:t'rom whether or not the entry applies to the ac­
cused, and even it so, whether the original entry trom which 
the copr 1n question wu made 11 a document ot original entr.r 
such as would itself have been competent evidence. 

"'l'ru.f, the certificate recites that the papers 1n ques­
tion relate "'° the accused, but the cert1t1cate 1s not evi­
dence; the papers must speak tor them.selve1. * * *•" 

'l'he l)Ol1tion 01' the ~e..rd ot Rn1ew 1A the Potter caae 11 
logical but h1shl.7 technical. rThe present Board teels stronsl.r that our 
s11tem ot mil1t&r7 ju1t1oe, while caretu.111 proteotin& the r1ghta ot ac­
cused persona, muat not become so technical as to be unworkable by law 
members, trial judge advocates, Blld defense counsel who are pr1ma.r117
1oldier1 Blld not lawyers.) Such seems to have been the view ot the 
authors ot the 1928 edit"!on of the Manual tor Courts-Martial, published 
since the Potter case was decided. In manr respects that edition s1m­
pl1t1es and l1beral1ze1 the pre-existing procedure. The last 1entence 
of parasraph 116 11 as tollowa: 

•A failure to objeot to a prottered document on th• 
ground that 1t• genuineneaa has not been •hown mar be r•­
sard•d as a waiver of that objection.• 

It J11a1 be obJeotld that the objeot1on to the admiu1b1litr ot 
the pa:per now 1n question SOtl not to 1t1 s•nuineneu, but to 1t1 rel•· 
Te.nor, tha1 11 11 :properl.J' proved that that p1.11er 11 a true oopr ot u. 
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original paper on 1'1le in the Navy'Department, but it is not properly 
shown that that original paper relates to Kennerson. It there be given 
to the word "genuineness• a narrowl1 technical signification, equivalent 
to "authenticity", the argument is sound; but ought not the word to 
have a broader meaning? Ought it not to be construed so as to mean 
genuine as respects this accused, i.e., authentic end applieable to him1 
And even it, as a matter 01' lexicography-, "genuineness" cannot receive 
so broad a meaning, the Board thinks that it ought to regard the present 
as a case within the spirit it not the letter ot the passage quoted trom 
the 1928 Manual, as a case not covered b1 any express directive in the 
Manual, but to which by analogy the Board should apply the same rule. 

In the Manual tor Courts-Martial, edition o:r 1928, paragraph 
117 !., it is said: 

•An ot:r1oial statement 1n writing (whether 1n a regular
series ot records, or a report, or a certificate) is admis­
sible when the ot:ricer or other person making it had the dut,' 
to know the matter so stated and to record it; that is, where 
an orticial duty- exists to know and to make one or more rec­
ords ot certain tacts and events, each such record, including 
a permanent record compiled from mere notes or rumi.oranda, is 
competent (i.e., prima tacie) evidence ot such tacts and events, 
* * *." (Underscoring supplied.) 

The present is a certificate by a high ot:ricer o:r the Government. 
The subparagraph trom which quotation has just been made conclude&: 

"*•*A tailure to object to a document Oll the ground 
that the 1ntormat1on therein is compiled trom ~her orig­
inal sources may be regarded as a wainr ot the objection." 

The statem.ent by- the Acting Chief of the Bureau of Navigation 
that the paper certified relates to William :Edward Kennerson 1s informa­
tion compiled from another original source, presumably the co.var or first 
page ot Kennerson•• naval 1ervice record, or which the last page only ha1 
been certified Blld transmitted. The present case therefore fall1 1quarely 
within the scope of the sentence last quoted. 

For the reasons above set torth, the Board concludes that the 
Potter case should not be :toll.owed 1n the present and tu.t~e like caaes, 
and that accused's bad conduct discharge :f'ro111. the t4aTY' was sut:r1c1ently' 
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prond. No illjuatice will be done by- so holdi!l8. It there existed 
the least doubt that th6 ent17 ill question applied to Kennerson., he 
or his counsel would haTe objecte4 to its admission. On the oontr&:7, 
1n the closing sentences ot his- argument (p. M), COUJlsel 1.Jiterentially 
aamitted that accused comaitted the otten.se ot traudulent enlistment 
now 1n, questio:a.. It i~ to be noted that neither the Potter opinion nor 
the present holdi!l8 coTers a case where objection is made to the admis-
sion. ot the document in question. ' 

'I;, The Board obserres another irregularity- with respect to the 
proot ot the apecitications alleging traudulent enlistment. On pages 
33-34, appear the tollowing stipulations: 

"Prosecution.: It it please the court, the prosecution 
and the detense agree to the stipulations that: 

· ••It one A. Y. Laperal, Superintendent ot the Identit­
ication Section, Secret Service DiTision, Manila Police De­
partment, were present in court he would testify as follows: 
"That the tingerprints on. Exhibit 'A'-GCM, Exhibit 'B'-GCK 
and Exhibit 'E'-GCM were made by- one and the same man, and 
that llr. Laperal would say that he is Superintendent ot the 
Identification Section, Secret Serrice Division, MaD1Ja, 
Police Department, Manila, P.I.•• 

"'It Kajor Desm:>nd O'Kee:t'e, 1.A.G.D., were present 1n 
court he would testify as :t'ollows: -:rhat as trial judge ad­
TOcate 1n the case ot the United States Tersus Private Den­
Ter D. Albrecht, Company- A, 31st In.tan.try, tried by a general 
court-martial at the Headquarters Philippine Department on· 
October 30, 1937, Mr. A. Y. Laperal, Superintended Identif­
ication Section, Secret Sertice DiTision, Manila Police De­
partment, was called as an expert; witness tor the prosecution 
and exaro1ned quite thoroughly oonceni!l8 his quali:t'icatiou. 
Upon this exsrn1net1on, Mr. Laperel testitied under oath in 
substance that he had studied and made comparisons of hand­
writi!l8 and tingerprints tor approximately twent7 7ears. 
Re further testitied that he had been qualified and testified 
as such an m:peri betore ~ courts in. l4anila and surround­
ing provinces. Mr. Laperal was accepted b7 the court as an 
expert witness••. 

"These stipulations were received in. eTidence b7 the 
court, there being no objections~• 
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'l'he tirst stipulation is unobjectionable so far as it goes, 
but the second is improper. ("rhe proper way to prove the qualifica­
tions ot an expert witness is by testimony ot the witness him.Self or 
some other person,or by a stipulation, as to his training and ex­
perience 1D. his an or profession, not by testimony or a stipulation 
as to what he had testified at some prior trial of another person, 
11hich is secondary' evidence only o:f' his qualifications. However, the 
tirst stipulation shows the witness to be Superintendent. of the Iden­
tification Section, Manila Police Department; and it may interred 
that a~erson holding such a position is quali:f'ied as a fingerprint 
expert,...J The Board, therefore, concludes that the proot ot identity 
was sutticient. 

a. For the reasons stated, the Board o:f' Review holds the record 
ot trial not legally' sutticient to support the findings or guilty of 
the original Charge and Specitication l thereunder, and legally sut­
:f'icient to support only so much of the sentence as involves dishonor­
able discharge, torteiture ot all pay end allowances due or to become 
due, and continement at hard labor for one year 1D. a place other than 
a penitentiary. 

To The Judge Advocate 

- 15 -





WAR D.EPAR·~·.c 
,fn. ~e O:trice or '!'he Judge Advocate General. (23S) 

Washington, D. u. 

Board o:t Review 
CM 210256 

"UNITED 5'TAT,gs ) 
) 

v. ) 
) 

Private GORDON w. DELH:I ) 
(6552821), Air Corps, ) 
Unass1SJ:18d, attached to ) 
Base Headquarters and ) 
15th Air Base Squaclro11., ) 
Air Corps. ) 

Trial by G.c.K., convened at 
Selfridge Field, Michigan, 
1ul,- 28, 1938. Con:tinement 
tor twent,--seven~(27) da7a 
a.nd ror:t'eiture ot tl2 pa,-. 
Selfridge Field, Mow:&t Clemens, 
Michigan. 

OPmJ.ON ot the BOARD OY REVIEW 
KING, mAZEa and CAMPBELL, J'udge Advocates. 

1. The record o:t trial 1.JL the case ot the soldier named aboYe has 
been examined 1D. the Ot:tice ot The J'udge Advocate General a.nd there toud 
legally 1.n.su:tticient to au.pport the 1'1.D.d.iDgs and sentence. The record 
hall now been e:r.:amined by the Board ot Review, and the Board submits, thia, 
1ta op1nion, to The Jud.8e Advocate General. 

2. The accused was tried 011 a single charge and specitication, as 
follows: 

CHARGE: Violatioa or the 58th Article or War. 

Speci:tication: In that Private Gordo:n. W. DelplL, Air Corpa,. 
Unassigned, attached to Base Hq &. 5th Air Base Squad­
ron, Air Corps, did, at Hamilton J'ield, Calitornia, on 
or about Ma,- 12, 1938, desert the aervice or the United 
States and did remai.JL absent 1n desertioa until he sur­
rendered himHlt at Seltridge Field, Jlichigan, oa or 
about l4ay 21, 1938. 
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Acou•t4 pleaded not guilt7 to and wa1 :toWl4 cuilt1 o:t tht oh&rs• and 
epeo1t1caUozi th1rtu.Ud1r. .IT14tnot wu 1J:ltro4uoe4 ot two prniou1 
oonv1oUou. Bt wa1 11ntenold to 'be 411ho:a.orabl.7 411ohvs,4 tht Hr• 
Tio,, end to tortoit all par 1.114 allowuo11 dut or to 'btoomt du,. 'rl:1.1 
rtT1tw1Dc •uthor1t1 oppron4 oDl.7 IO muoh o:t tht :tiu41Jl.s• ot guilt1 ot 
th, O:ti.ars• e.u4 Sp101t1oat1ozi. th1::eu».Ae:: •• uvolv14 a tin41DC ot su11t1 
ot tbHnot w1thou1 lHTt at tu pl&o, u4 o~ iht 41.tt all•a•4, ·111::­
minahd b1 1urr111Aer a'i th, plaoa u.4 = th• 4ahtGl•s•4., ill. Tiola'Uozi. 
ot u., u,, ArUolt ot Wart u.4 0~1 10 muoh ot/1Utono1 -,.. p:rov1411l 
tor ooutintmu., at w4 lAboi- foi-'two:tr-1nu 4111 g~ to:rt,1tun ot 
tlZ ot tho ,o14iff'I pq, Thi :rOT1twiq 1uUiorit7 o:r41rod. tl..l oouto~o• 
"' tw1 JDQd1t1o4 io bt IDGUio4 AM 4H1sn&h4 llltrUgo 11tl4, Mo\mi 
Olrmo~, M1ol11P11, H 'itil pl.AH ot oo~izu1mo11.i (aa»o 174', Rto4~umo:n 
Ci1x1ih Oo:rp, krH1 .Al&&Uli 111 UH), . '. 

~. No q~uuoa uiHI II to tu nttioiosior or 'llht r,oon ot tr111 
to ,uppon 111,., nu.~, ot &UU.tr II mo4ifit4 ,, ;11.1 rov1tw111« ,ut1.?.oru1, 
n, tohl pc,.1 tort11h4 1>7 ;u 1cm;1100 ot i!lo ooun ui.o\mhO. to 1'cou1' 
f'lil · t1111 tortlih4 ;purRIZl; io tl!.i aoit.011 ot ;~, nvi.lwi.Ufs autllorUr, 
t11, ~e:r,to:n u n11oa ,x1,;1 to, 40u~'U111 t~o 1111Ut1 ot ;ht to:• 
t,11ur1, 1mpo1,4, 

,. '.t'AI o;l.f IU'iOUI 11v.e1Uo1 P,llllioll -, 11!11 OIII 1, 1M .upl.117 
ot U11 aoUo; ot Ui.1 reThwiq 1u'1'1,01"1 &a lff:OTUI "•o 11!.UOA or ;iw~·~t,~o• •• prOT1411,to: ooat&a1m111, ,; lw.:rll 1&~01to117 4111", s.». ,1,w 
ot tht taoil ;=.; tl:l.o 111ihau uwo114 \7 il!.1 ooun 1aolu4o4 u oo~tiA1• 
1*1,1 WbahTt:i.", · 

D, ~hi lloar4 t111; 00,114111 wiw;~,, ;~11~,1101110; ot ih1 rt.. 
T1twlq e.utliort.;7 .., 'H ~111Htill WU iu ,,n. ot l\\11TU1111 , .. 
PV1i1•-»b iQ6 .1., Mt.Au. '" Oout1-1iuu11, II fOllol'II 

"11~,~toi io &11 a,pli111>1, 1Saii&i1011t 1111>1iiiuiio1 
to, tt1P\l,11i11Am11;11,1oiti1I 1111uiJM11i111, ,, ;~, ,,,. 
OrtUOI Of iAI oovi! Ii ,ii, foi.1.0Will llill1 \W.111 ,,... 
~1.0r1~ll 4ilOAll'II I ia»OIIII 

fortouu, . I Oolltillctai ,; tiii1iuo1 I mruw, wltio\li I l11bt0Uoa 
ud abo 

17 1 p17 ... .., I PIFI 
.....J __ ,__••• - - C ·-' 

•I• 

I 
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6. Does the aboTe paasage authorize the reviewing authoritT, 
not the court, to substitute continement at hard labor tor forfeiture 
of pay? AJJ tu back as 1897, 0 M87, it was held bf The J'udge Advo­
cate General: 

-r'he Oommand1J18 0:Uicer at Willet'• Point, N. Y., sub­•it• the questioD. whether en ot:ticer who has the author!tr 
to review the •entence imposed br a SUJIIJll8r7 court er mit­
igate the same by substituting tor a :tor:teiture or pay con­
fine:ment at hard labor tor a leas number or days than a 
8UJll1ll8.l7 oourt :may substitute tor the same torteiture, 8lld 
he 1• ot op1n1on that he '1JJl!J:7 do this because the President 
by hecutive Order ot March 00th, 1895, authorized the sub­
stitution ot oontinements ot varying duration for torteiture 
ot 'P4'1' and thus established the equality ot these speciea 
o:t punishment. The regulations presented by the President 
1n order to enable courts-lll8rt1al to determine the measure 
end kind o:t punishment to be imposed were not intended to, 
and do not, etfeot the rirmly established principle that 
the reviewing authorit7, ill the exercise or his power ot 
mitigation, can not change the kind ot punishment. It 
this could be done, he might thus award a punishment which 
had been actually rejected by the court. The power ot sub­
stitution as exercised by the court under the prov1s1ona 
ot the Executive Order has no relation to the power ot the 
reviewing Otticer.• · 

Apart from the precedent, the theoey that the reviewing authoritr may­
make substitutions pursuant to the passage quoted 1n paragraph 5 ot 
this op1n1on trom paragraph 104 ~ Manual tor Courts-Martial, would 
seem to ~untenable 1n view ot the phrase "at the discre~ion ot the 
court•. lThe Board believes that the language ot an executive order, 
and this part o:t the Manual is such, 1s~bject to substantially- the 
same canons ot construction as a statute One ot these canons is that 
a statute must be construed so as to g1 e every word 1n it some e:t:tect • 
.Among the many expressions ot this rule by the Supreme Court ot the 
United States are the 1'ollowing: 

.... * it is the duty- of the court, when it can, to give 
effect to every word in-every enactment, it it can be 
done, without violating the obvious intention or the legis­
lature.***•" (United States v. Goodin§s, 12 Wheat. ,GO, 
477, per Stoey. J'.) 

- 3 -
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••**Now, it is the duty of' courts of' justice so to con­
strue all statutes as to give :t'Ull effect to all the words, 
in their ordinary sense, if this can be properly done; 
* * •.• (~ v. !!2zl, 13 Pet. 263, 272, per Story, J'.) 

••**Every statute must be construed trom the words in it, 
and that construction is to be preferred which gives to all 
of' them an operative meaning. * • •.• (Early v. Doe, 16 How. 
610, 617.) 

••**if' possible, effect shall be given to every clause 
and part of' a statute.***.• (Ginsberg & Sons v. Popkin, 
285 u.s. 204, 208.) 

It follows tram the foregoing and many other cases to the same ef'f'ect 
which might be cited that the words, •at the discretion or the court•, 
may not be ignored or rejected, but that meaning and effect must be 
given to them. 

'I. What meani.llg shall be given to the words, •at the discretion 
of' the court"? More speciricallr, who is meant by •the court"? A8ain 
the Board turns to the canons of' construction of statutes, one of the 
most elementary and well settled of which is set out 1n the following 
quotations from the Supreme Court of the United States: 

•n 1a elementary that the meaning of a statute must, 
in the first instance, be sougb.t 1n the language 1n which 
the act is framed, and if' that is plain, and it the law 
1s within the constitutional authoritr of the law-making 
body which passed it, the sole f'Wlction of the courts is 
to entorce it according to its terms.•** 

"Where the l8118URge 1B plab. and admits or no more 
tban i,ne meaning the dutr or interpretation does not arise 
and the rules which are to aid doubttul meqings need no 
discussion.•**.• (Oaminetti v. United States, 242 U.S. 
470, "85.) 

•***And unlesa OoJigreas ha.a definitely indicated 6l1 
1,ntention that the word.a should be coutruea. othenri.H, we 
must appl7 them accordins to their usual aqceptation.• 
(Avery v. Commiuiour, 292 u.s. 210, 214.) 

"'l'h.e 'WDrda of' the 1tatute are plain 6l1d should be ac­
corded their usual ligniticance in the absence of' same clom-

_,_ 
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inant reason to the contrary. * * *.• ( Old Colony Com~ 
~ T. Commissioner, 001 u.s. 379, 383:i- -

Let the canon ot construction laid down ill lhe roregoi.ng and many­
other cases be applied to the present cas!,J Though it has sometimes 
been said, ill a general and inaccurate sense, that the reviewilla 
authority- is a member or the court; •the court•, When used with ret­
erence to the administration or military justice, means, in its ordi­
nary and natural signitication, "the court-martial be!ore which ac­
cused is arraigned and which hears the witnesses, and does not include 
the reTiewi.ng authority-. No reason is seen why- there should be at­
tributed to the President the intention or giving the word •court• any 
other than its usual meaning. 

e. There are, turthermore, strong indications that "the court•, 
as used 1n the passage quoted trom paragraph l04 ~, Manual tor Courts­
:14art1al, ante, paragraph 5, this opinion, meant the court-martial it­
selt end not the reTiewing authority. The passage authorizes certain 
substitutio:na •at the discretion ot the court•. When writing it, the 
author undoubtedly had 1n mind Article ot War .45, which directs: 

"Whenner the punishment !or a crime or offense 
made punishable by these articles is lett to the dia­
cre'tion of the court-martial the punishment shall not 
exceed such limit or limits as the President may :rrom 
time to time prescribe;*••.• (Underscoring supplied.) 

si. The word, •court•, 1n paragraph 104 .!!,, Manual tor Courts-14artial, 
olearl1 means the same as· •court-martial• in Article or War 45. The lat­
'ter term just as clearly means one ot the courts established by other 
articles or the same statute, namely, general, special, and summar1 courts­
martial set up by Articles or War 3, 5-10, and 12-14. Specirically, Ar­
ticles ot War 5, 6 and 7 provide: 

•.ART. 5. General Courts-Martial. - General courts- .. 
martial ma.1 consist of any number or ot!icers not less 
than !ive. 

•.ART. 6. Special Courts-Martial. - Special courts­
martial may consist or 8.IJY number or orticers not less 
than tbree. 

•.ART. 7. Summary Courts-Martial. - A summary court­
martial shall consist or one officer.• 

- 5 -
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It will be noted that none of the above articles makes the reviewing 
authority a member ot the court. His functions are prescribed by 
Articles of War 46, 47, 50, ~. 61 and 62, articles which in many 
places carefully separate and distinguish between the tunctiol18 of 
the court and the reviewing authority. For example, in .Article ot 
War 46, it is said: 

•***No sentence of a court-martial sh.all be carried 
into execution until the same shall have been approved by 
the otricer appointillg the court or by the officer command­
ing for the time being." 

10. The Board thererore concludes that the President, in proma.l­
gat ing pare.graph 104 c, Manual tor Courts-Martial, J11B.de no attempt to 
empower the revie~authority to substitute oon1'1.nem.ent for a for­
teiture; but, on the contrary, gave such power to the court alone. 
Whether the President could lawtu.lly have con1'erred such power upoll 
the reviewin8 authority is a doubttul,question which it is unnecessary 
to consider. 

11. The next question is whether, even if pare.graph 104 o, Manual 
for Courts-Martial, does not conter power upon the reviewing authorit7 
to make such a substitution, is the power conterred by the Articles of 
War? .Articles 46, 47 and 50, so fer as material, are as follows: 

"ART. 46. Action ~ Convening Authority. - * * * 
No sentence of a court-martial shall be carried into ex­
ecution until the same shall have been approved by the 
officer appointing the court or by the·ofticer command-
1ng for the time being. 

•ART. 47. Powers Incident l2, ~ l2, Approve. -
The power to approve the sentence or a court-martial 
shall be held to includ&: 

* * * 
•( b) The power to approve or d.iaapprove the whole 

or any part or the sentence. * * *· 
• * • 

•ART. 50. Mitigation .2£. Remission .2! Sentences. -
The power to order the execution of the sentence ad.judged 
by a court-martial shall be held to include, inter alia, 
the power to mitigate or remit the whole or en-r part of 
the sentence.• 

- 6 -
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12. Can the action here taken be sustained under Article ot 
War 47 b as an approval or a part or the sentence? To put the same 
question in another form, is the sentence which the rev1ewill8 authOr­
i ty approved a part of that which the court imposed? The answer must 
be in the negative as to the twenty-seven days' continement at hard 
labor, since the sentence impo~ed by the court included no continement 
whatever. One form o:f punishment cannot be a •part• ot another or a 
wholl7 a1rrerent sort. 

13. The Board next turns to the first sentence or Article o:f War 
50, which it repeats: 

"The power to order the execution ot the sentence 
adjudged by a court-martial shall be held to include, 
inter alia, the power to mitigate or remit the whOle 
or any part or the sentence.• 

As remission is not involved, it is obvious that the question 
betore the Board turns upon. the detinition. or the verb, -mitigate". Did 
the action ot the Comm.anding General, Sixth Corps Area, "mitigate• the 
sentence imposed by the court? 

In BouTier's Law DictiODS.rY', "mitigation• is thus defined: 

"Reduction; diminution; lessening ot the amount ot 
a penalty or punishment.• 

14. Bouvier's definition. was judicie.l.17 approved in People v. 
Leong~ (206 Oalit. 64, 273 Pac. 779). The definition in the Manual 
tor Courts-Martial, though tuller, is substantially the same. It is 
there said (par. 87 J?., pp. 76, 77): 

I 

-The power to order the execution or the sentence 
includes the power to mitigate or remit the whole or 
8:JJ:1 part of the sentence (A. w. 50); but 1n 8:JJ.'1 case 
the punishment imposed by the sentence aa mitigated or 
remitted mu.st be included 1n the sentence as imposed by 
the court and should be one that the court might have 
imposed 1D. the case.•** 

-ro mitigate a punishment is to reduce it in quanUty-
-- or qual1ty, the general nature of the pwuabment remaining 

the same. A. sentence can not be commuted except by the 
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President or bT a commanding general em.powered bT the 
President under A. w. 50. 

•A sentenoe imposing dishonorable discharge oD.17 
can not be mitigated.*•*.• 

15. We are tanunate in haTing a definition ot "mitigate•, as 
appliep. to courts-martial. bT George Washington, our tirst Co:mmander­
in-Chiet, in the he.ndwrit 1ng ot Alexander Hamilton, then a colonel 
and General Washi.Jlgton'a aide, as rollows: 

.. 
"Had the constitution ot the Court been intirelT 

regular, I do not conceiTe I could with propriety, al­
ter the capital punishment into a corporal one. The 
right ot Mi'l;igating onlT extend, in my opinion, to 
leaaening the degree or punishment, in the same spe.cies 
prescribed; and does not imply llllY' authority to change 
the nature or qualitT or it altogether." 

(Washington to Ge.tea, February 14, 1778; Sparks' Writings ot Wash­
ington, volume 5, page 236; Writings of Washington, Bicentennial Edition, 
volume 10, page 457. ) 

16. The Board next considers opinions ot The Judge Advocate Gen­
eral on the meaning of "mitigation". 

~· In H ~7, 123, Englerigb.t, the court sentenced accused •to 
be confined in the United States :t.J.ilitary Prison tor the period of one 
year•. The reviewing authoritT undertook to mitigate this sentence to 
forfeiture ot halt monthly pay for four months. The Judge Advocate 
General held such action unlawful, as constituting commutation end not 
mitigation• 

.!• In R 48, 268, Hall, the court sentenced accused to torf'eU 
his pay, to be dishonorably discharged, and "to be con!ined in such mil­
itary prison as the reviewing authoritT may direct, for two Y"'ars". The 
sentence did not contain the words "at hard labor•. The re'"'"i·=·,1:ng author-
1ty undertook to mitigate the sentence to "confinement at har6. labor at 
the station ot nis company ror nine months, With torteiture- of ten dol­
lars a month tor the same period•. The Judge Advocate General held such 
actioD. not to constitute "mitigation", and to be beyond the power or the 
reviewing authoritY', saying: 

- 8 -
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"Mitigation is reduction in the quantity, or quality 
of the punishment, without changing its species. 

"Commutation is an exercise ot the pardoning power, 
in cases when the punishment is such as not to admit ot 
reduction in degree. 

"In the present cases the term ot continement was re­
duced in time but the nature ot the con:finement was mater­
ially changed and increased in severity. I do not believe 
this to be Within the scope ot the reviewing otticer's 
powers. 

"No doubt it is otten an omission when the court tails 
to provide in its sentence that the con:finement shall be at 
hard labor, but this can only be remedied by returning the 
proceedings to the court f'or reconsideration. 

"In this case a sentence of!!!.£. years confinement with­
out hard labor was changed to one of' nine months with ha.rd 
labor. If' such a change were conside'recl°a mitigation, where 
could we draw the line? How me.ny months w1 th hard labor are 
equivalent to two years without? For we would have to know 
this line, in order not to pass it. The impossibility ot 
determining it, shows, in my opinion, that this change ot 
sentence was not a legal exercise of' the power of mitiga­
tion.• 

.2.• R 48, 666, O'Donnell and Sweeney, was even more like the 
present case. The facts and his opinion are thus stated by The Judge 
Advocate General: 

"The enclosed proceedings of' General Court Martial 
in the cases of' Privates Patrick O'Donnell Co I, end Edward 
Sweeney, Co. K, 16th Infantry are respecttully submitted to 
the Secretary of War. 

"The prisoners were each sentenced by the Court 'To 
be dishonorably discharged the service ot the United States 
with the loas of all pay and allowances now due or to become 
due; which sentences were "mitigated" by the Department Com­
mander to confinement at hard labor d the post where their 
companies zy be serving tor one year for1'ei ting ten dollars 
per month of' their pay tor the same period' (G.C.M.O. 51,De­
cember 15, 1884, Dept. of' Texas). This action, it is sub­
mitted, is not a mitigation, but, so far as continement ~ 
hard labor is concerned is a substitution or an entirely 

, different punishment trom that awarded by the Court." 

- 9 -
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~. To the same ett'ect is P 32, 401, 1n which The Judge 
Advocate General said: 

•***to che.Ilge the sentence ot dishonorable discharge, 
adjudged against the soldier, to continement at hard labor, 
is not a mitigation but a commutation or change ot the char­
acter ot punishment which the reviewing authority cannot 
legally make. (Decision ot Sec. ot War of Feb. 15, 1885, 
published 1n Decision Circulars, No. 2, Hdq,rs. ot the A:rrrr¥, 
A.G. O., March 23, 1885.)" 

e. In 1888 The Judge Advocate General rendered an elaborate 
opinion (R-57, 89), showing extended historical research, on the ques­
tion whether a reviewing authority has power to coJll!llUte a sentence ot 
dishonorable discharge. At that time the 112th Article ot War em­
powered the reviewing authority to "pardon or mitigate any punishment 
adjudged" by the court. The J'ud.ge Advocate General showed that the 
word "pardon" was not used in the usual sense ot that word, meaning 
the power ot pardon as exercised by a king, governor, or president; 
but was a surrival trom the legislation or the Continental Congress 
concerning the Continental Arr!r7, and meant simply •remit•. The ques­
tion theretore was, wnat power, it an:r, had a reviewing authority over 
a sentence ot dishonorable discharge by virtue ot the grant to him ot 
the power to "mitigate• sentences. In other words, could a sentence 
ot dishonorable di~charge be "mitigated"? It will be obserTed that 
this is the identical question now again presented titty years later. 
The Judge Advocate General concluded (:pp. 93, 94): 

"The words 'pardon' and 'mitigation' in the 112th 
Article of War should, I thiDk, be construed with refer­
ence to the condition ot the English system existing at 
the time when we copied it. There was then no general 
power ot commutation; 'pardon' did not include it; when 
conterred it was expressly conterred by statute end clear­
ly defined. Therefore, I em of opinion that commutation 
is not authorized by the 112th Article ot War. 

•By •conmru.tation' I understand the substitution tor 
the punishment adjudged of a lesser punishment or a dif­
ferent kind. It is now established beyond question, that 
the President may, by virtue of his pardoning power, com­
mute sentences, because this is held to be simply a con-

- 10 -
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ditional pardon; but this is peculiar to the pardoning 
power; it C8Illl0t be extended to the ot1'icer's ~wer to 
'remit'. 

"Moreover, assuming that I em correct in my inter­
pretation 01' the word 'pardon', as used 1n the 112th 
Al:'ticle 01' War, viz: that it means remission, then I 
think it rollows that by pointing out the way in which a 
punishment may be reduced, that is to say by 'mitigation', 
the Article excludes other methods 01' reduction. And it 
the power to commute lie.a been withheld, it would seem 
clearly- to have been tor the reason that - as stated by 
the Law 01'ticers ot the Crown in 1727 - 'it 1s giving a 
new and ditterent judgment which the law doth not admit 
ot'. 

• * * 
"Reverting to the particular question submitted to 

me, I would say in the :first 'place that I am or op1D.1on 
that no species of continement can be substituted for 
dishonorable discharge, as that would clearly be com­
mutation. (See circular No. 2, 1885, Headquarters 01' the 
Army.) The question whether torteiture 01' pay can be 
substituted for it depends upon the question whether it 
is to be regarded as mitigation or commutation. There 
seems heretofore to have been an inclination to treat it 
as mitigation, perhaps tor the reason that by dishonor­
able discharge the soldier loses all opportunity or earn­
ing pay; but, strictly- speaking, this is incorrect. The 
sentence 01' dishonorable discharge alone does not include 
1'orte1ture ot pay; torte1ture ot PB.Y' :forms no part of' the 
sentence; and therefore, to substitute torteiture ot pay· 
tor dishonorable discharge would also be commutation, 1'or 
which there is a lack of' legislative authorization. In 
strictness 01' law there is no way in which, by virtue ot 
the ll2th Article of' War, a sentence 01' dishonorable dis­
charge can be reduced: it can not be commuted, tor there 
is no law for it, and it can not be mitigated, for it is 
not susceptible 01' mitigation." 

t. In C 5887, in 1899, The Judge Advocate General held: . 

"This soldier having been sentenced to dishonorable 
discharge, and 1'or1'eiture or all PB.Y' and allowances it was 
beyond the power of' the reviewing authority to commute the 

- ll -
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sentence, aa attempted in this case, to confinement at hard 
labor ror six months and forfeiture or $10 per month for six 
months, tor the reason that that would be imposing a punish­
ment ot a ditterent nature.• 

£• In Dig. Ops JAG 1912-30, section 1395 (3), it is said: 

"The sentence was •to be contined at bard labor at such 
place_as the reviewing authority llLlcy' direct, tor the period 
of his natural lite, and to forfeit all pay and allowances 
due or to become due.• The reTiewillg authority 'mitigated' 
the punishment to dishonorable discharge, forteiture ot all 
pey and allowances due or to become due, and confinement at 
hard labor for 15 years. Kitigation of punishment is a re­
duction in quantity or quality without changing its species. 
Dishonorable discharge is a severe punishment ot a separate 
8lld distinct species troa all others. B;y including the dis­
honorable discharge in the sentence as approved, the review­
ing authority did not 'mitigate', but exceeded his power by 
adding to the punishment as. imposed by the court-martial. 
Such action was unauthorized end illegal. c. lil. 1207ll (1918) .• 

17. All the American textbooks oii military law are to the same ef­
tect. The tallowing quotations are made: 

a. Major General Alexander Macomb, Practice of Courts-Kartial, 
(l.840), section 163: 

"Jlitigation, as the word implies, is to lessen or 
reduce in amount, or severity. Thus a soldier sentenced 
to receiTe fifty lashes, JIJ/i"f have his punishment mitigated 
to twenty-t1Te - e.nd an otticer sentenced to a year• s sus­
pension·, may be suspended for only s1x months, or less, ac­
cording to the circumstances attending his case. * * •.• 

.!?.• Lieutenant John O'Brien, American Military Laws (1846), 
page 280: 

•Although it is lawful tor the authorit1 which orders 
the court to suspend, mitigate, or remit the sentence of a 
court martial, he is not authOrized to col!Dllute the punish­
ment, that 11, to alhr its nature.. This rule also appliea 
to otticers oontirn,J.ng the sentence or interior courts mar­
tial. 'l'o mitigate is to lnsen or reduce in an>unt or ae­
Terity. * • •.• 
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A:rter using the same examples as General li:iacomb 1n the passage al­
ready' quoted, O'Brien continued (p. 281): 

"*••remission is not followed by any punishment; 
and in cases ot mitigation the punishm~nt is authorized, 
as tar as it goes, by the sentence or a court martial. 
A mitigatio:a. is in fact a partial pard.on. But power to 
commute is 1n tact power to carry into effect an arbi­
trary punishment, which has not previously received the 
sanction ot aey judicial tribunal; and such power can­
not be exercised, even by the highest authority 1:a. the 
land, except 1n cases proTided for by the Legislature, 
or in some cases indirectly by means ot a conditional 
pardon, which is only valid when the prisoner actually 
conforms to the conditions.• 

.!:,• Captai:a. William c. DeHart, Obsenatiou on Military Law 
(1852), page 213: 

"The duty ot every otricer having authority to review 
the proceedings ot courts-martial, is limited; and he has 
power 0J117 to suspend the execution of' the sentence, 'par­
don or mit 1gate any punishment ordered by such court. Be 
C8.llllot alter, or commute the punishment, even with the con­
sent ot the party sentenced. 

"The law has clearly given the power to the o!tioer 
'Who orders a court-martial, except 1D. cases ot capital 
punishment, or the cashiering or dismissing a commissioned 
otricer, to pardon, or to mitigate e:rJ.1 punishment ordered 
by such court-martial. To pardon is to absolve rrom l)Ullish­
ment: to mitigate the punishment is to make it less in de­
gree, but ot the same species. Beyond this the reviewing 
otf'icer cannot go. Any attempt to change the puniShment in 
kind would be illegal, and such an exercise of' authority 
would be the assumption of' exclusive judicial, as well as to 
a certain degree, of' legislative power. To commute punish­
ment, is to substitute tor the one ordered, another ot a dit­
terent kind, - to change the species by the mere will ot the 
individual, without any reference to judicial sanction.• 

Following the above paasage, the learned author develops the views above 
quoted at some length. 
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d. BreTet LieuteDaD.t Colonels. V. Benet, Treatise on 
Military law (5th ed. 1866), pages 179, 180: 

"To mitigate a punishment, is to make it less 1n de­
gree, preserving the same species. To commute, is to sub­
stitute a punishment of a difterent species. There are 
only two kinds or punishments recognized end authorized by 
oµr military laws, which admit or no degrees or aeTerit7: -
they are, death end. cashiering, or dismiasion; but when 

oh a sentence is adjudged by a court-martial, its pardon 
mitigation is placed, exclusively, 1n the hands of the 

esident. All other sentences can be pardoned or mitigated 
by the otricer ordering the court, but admitting as they do 
ot ditferent degrees 01 severity there arises :a.o ditticulty 
in regard to their mitigation, as this power can be exer­
cised by lessening the quantity without changing the species.• 

.!.• Lieutenant Rollin A. Ives, Treatise on Military Law 
(4th ed., 1886), page 196: 

-In add1tion to the power or pardon, the power to 
mitigate is conterred on the reviewin8 ot:ticer. W.ti­
ge.tion, generally speaking, is making a punishment leas 
1n degree, presening the same species.• 

!.• Colonel Edgar s. Dudley, Military Law (2d ed. 1908), 
paragraph 450:. 

"llitigation 18 the reduction bT the reviewing author­
itr ot the punishment adjudged by the court, by reducillg 
1t 1n quantitr or qualitr, or both, Without changing its 
species. !ml>risomnent, tine, torteiture of pay, and sus­
pension, are punishments capable ot mitigation.**•.• 

.i• Major General George B. Davia, Treatise on Kilitary Law 
(3d ed. 1915), page 209: -

"The reTiewing authority, 1n apprOT1D.g the punishment 
adjudged by the court end ordering its entorcem.ent, is 
authorized, it he deems it too severe, to graduate it to 
the proper measure by reducine; it 1n quantity or quality 
without changing its species: this is mitigation•. !ml>rison-

. ment, tine, torf'eiture of' pay, and suspension are punishments 
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capable or mitigation. As an in.stance 01' a mitigation both 
in quantit7 end qualit7, it has been held that a sentence ot 
1mprisomnent tor three years in a penitentiary was mitigable 
to an im;prisomnent tor two years in a military prison.• 

.!!.• Colonel William. Winthrop, :Military Law and Precedents 
(lst ed. 1886) 1 pages 725, 726; reprint, 1920, pages 473, 474: 

"JIITICATIOll. This, which, as already observed, is dis­
tinct trom ud not included in the pardoning power, ditters 
trom commutation in th.at it consists, not in chaDging the 
nature or qualit7 ot the punishment or in substituting a 
dit1'erent punishment tor it, but sim:pl7 in reducing it in 
quantit7. Thus an imprisomnent or suspension adjudged tor 
a certain term is mitigated by reducing it to one for a less 
term; a tine or torteiture ot a certain amount, by reduc-
1.ug it to one ot a less amount; a loss ot a certain nUlllber 
ot tiles, b7 reducing it to one ot a less number. :ait dis­
honorable discharge, or torteiture ot pay, cannot, by mit­
igation, be substituted tor con:f'1nem.ent, or Tice Tersa. 

"The punishment as mitigated lllU8t be ejusdem generis 
with original; th.at is to say must be a part 01' the Ter7 
punishment imposed by the court.• 

18. The problem has also engaged the attention 01' the Attorney 
General. Oommander Ramse7, U. s. NaTY, was sentenced by court-martial 
to be suspended trom rank and command tor 1'1Te years. The court illl­
poaed no torteiture ot pay. The President indorsed on the record. 

••upon a tull reTiew ot all the tacts and'circum.stanoes 
in. this case, I regard the sentence as too SeTere. Let 1.t 
be ·commuted to a suspension. or six months trom this da7, 
without pay.•• 

The commutation was not made at Commander R8l11Bey's request or accepted 
by' him. Upon the expiration ot the period ot suspension, he applied 
ror his pay, and. the question whether he was antitled to it w~s re­
ferred to the Attorney General. That otticer concluded (4 Ops. Atty. 
Gen.'""• 4"6) 1 that the President's action was not an exercise ot his 
power ot pardon, but was taken under th.at els.use in the 42d Article tor 
the GoTermn.ent or the NaTY authorizing him "to mitigate the punishment 
decreed by a court-martial". He then went on to say (p. 446, et seq.): 
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•**•Did nis power to mitigate the sentence include 
the power to commute or substitute another and aitrerent 
punishment tor so much ot the sentence as he remitted? 

"It is Tery much to be regretted that the question 
has not been definitively settled under the law and constitu­
tion. At the War Department it has always been considered 
that the Executive.has not the power, by way ot mitigation, 
to substitute a different punishment tor that inflicted by 
sentence ot a court-martial - the general rule being that 
the mitigated sentence must be a part or the punishment de­
creed. In 1820, Mr. Wirt gave an opinion recognising this 
rule, but made a substitution ot a different punishment for 
the sentence of death an exception; and he places it on the 
ground that capital punishment can only be mitigated by a 
change of punishment. In the navy the practical construction 
has not been uniform. I have procured and care:f'lllly e:mmined 
the most approved authorities on the subject ot militar., law 
and courts-martial; and the law seems to be established as 
laid down by Kennedy, (pages 236-7:) 'The sovereign may either 
cause the sentence to be put into execution, mitigate, or re­
mit it, but he canllOt substitute a difrerent punishment ror 
the one awarcled by the court; nor can he 1D. 8ll3' respect add 
to that punishment. Be mq· mitigate it; that is, a aen,tence 
of twelve months may be reduced to six months; but the miti­
gated punishment must be ejusdem. generis with that 1.nrlicted 
by the sentence guod ™ majus cont inet ~. '• 

• • * 
-rhe act of Congress has made a suspe.naion ot pay a 

punishment to be inflicted, or not, ill. a single claH ot 
cases, at the discretion of the court. 

"The Executive Jll8Y' dismiss trom. the service without trial, 
and he may suspend from. duty by. arrest ; but he baa no power 
while an of:ticer retains his commission, and is not sentenced 
by a court-martial to that etrect, to take trom him. the pa7 
which the law gives him. · 

"When an officer is brought to trial, and 1• sentenced to 
be pwushed, the Executive ma7 mitigate the severity- or that 
punishment; but "t;here is a guide - the discretion 1• a legal 
d1seretioa, and the mitigatioR ~t not be according to a 
capricious 1'1.ll, but mst have the sanction of the judgment 
ot the court. It must 1.Jl.tl1ct a part ot the punishment awarded 
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by- the judgment, with the exception or those cases in 
which there is no degree, as Where the whole punishment 
must be 1ntl1cted, or no part or it can be. Such is the 
case with a sentence or death. I am constrained to the 
opinion, theretore, thalt COlllm8ll.der Ramse7 is entitled to 
pay- dur1Dg the period mentioned in the J'ourth Auditor' a 
letter, notwith.stSJ:1.ding the terms ill wnich the President 
commuted his sentence.• 

· 19. The general rllle 1s well established by- the roregoi.Dg and 
:mB.ll1' other authorities that "mitigate•, as used W1th reference to 
actioD. upon a court-martial 1entence, _means to reduce the sentence 
in degree, quantity- or duration, without chang1Il8 its character. 
To that rule there is an exception as well established as the rule 
itselr, namel;r, tbat the President -may substitute some less snere 
punishment tor a sentence ot 41111Dissal ot an o:tticer or death. This 
exception is mentiol3.ed in some or the quotations .made u the preced­
ing paragraph as well as in JD8ll.J or the other opinions and treatises 
quoted or cited. 

20. The tullest and best statement of the reasons tor this ex­
ception appears 1n 1 Ops. Atty. Gen. 327. Private William Bensman,
u.s.M.o., had been sentenced to death by a naval general court-martial. 
The Secretary ot the Nav;r inquired ot the Attorney General whether the 
President might change the sentence to •sel'Tice and restraint• tor one 
year, then to be drummed trom the l,Iarine Corps as a disgrace to it. 
The opinion thus answers that question (pp. 328-330): 

•:ey the 42d article ot the rules and regulations tor 
the govermnent ot the nav;r or the United ·States, (to which 
the marine corps is subjected b;y vol. 3, Laws United States, 
p. 96,) it is prorlded that 'the President or the United 
States shall possess full power to pardon any offence com­
mitted against these articles, after conviction, ,2!. _!2. ~­
~ tb1 Pl'.nisbment decreed b7 a court martial, ' ( same 
vol., p. 358). The power or pardonillg lli o!:rence does not, 
1n my opinion, include the power of chang1Il8 the punishment; 
but the power to mitigate the pull11bment decreed by a court­
martial cannot, I think, be fairly understood in any other 
aense than as meaning a power to substitute a milder punish­
ment in the place of that decreed by the court-martial; 1n 
which sense, it would justify the sentence which the Pres­
ident purposes to substitute 1n the case ·under considera­
tion. The onl;y doubt which occurs to me as possible, in 
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regard to this construction, is, 'Whether the power or miti­
gating a punishment includes the power ot changing its species; 
whether it means anything more than lessening lli quantity, 
preserving nevertheless ~ species ~ lli punishment. But 
there is nothing in the torce ot the terms in which the power 
is given that ties us down to so narrow a construction. H.ad 
the phraseology been - 'the President shall have power to remit 
£a. ~ .2£ la, ~. the :punisbment decreed by the aenten;­
ot a court-martial,' he would have been reatricted to the single 
mode ot mitigation which the objection supposes - that ot les­
sening!£! quantity; but a :power· of mitigation, in general 
terms, leaves the manner or performing this act or mercy to 
himselt; and it it can be performed in no other way than by 
changing its species, the President has, in my opinion, the 
power ot adopting this term ot mitigation. Buch is precisel7 
the case under consideration. A sentence or death cannot be 
mitigated in any other way than by changing the :punishment. 
To deny him the power ot changing the punisbment in this in­
stance, is to deny him. the power or mitigating the seTerest ot 
all punisbments; while you leave open to him the comparat1Tel1 
insigniticant power ot mitigating the milder clus ot punish­
ments; or, in other words, to ref'use merc:r in the case in 
which, ot all others, it is most loudl7 demanded. To say that 
the President~ pardon a capital ottence altogether, and 
thereby annul the sentence ot ~. is no answer to this ar­
gument. Congress foresaw that there were cases in which the 
exercise ot the power or entire pardon might be proper; they, 
therefore, in the tirst branch ot the article under considera­
tion, giTe to the President the power ot entire pardon. Bu:t 
they toresaw, also., that there would be cases in which it 
would be improper to :pardon the offence entirely; 1n which 
there ought to be some punishment; but in which, nevertheless, 
it might be proper to inflict a milder punisbment than that 
decreed by the court-martial: and hence, in another and dis­
tinct member ot the article, they give him, _!! general .l!E!!,, 
the separate and distinct power or mitigation. To deny him 
the exercise ot this poW:3r in relation to a sentence ot death, 
and to throw him, in such a case, on his own power of entire 
pardon, as the only act ot mercy 'Which he can exercise, would 

_be to compel him, contrary to his reason and judgment, to ex­
tend the greatest mercy to those who had deserTed it least; 
tor while it is true that sentences ot death are those which 
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appeal most strongly to mercy, because they deal in blood, it 
ia no leas true that they are precisely those which e.re least 
worthy ot an entire pardon, because they- are pronounced only-
ill cases ot enormity. In other llOrds, they- are those 1n which 
the power of mitigation applies with peculiar propriety. I 
think, there:f'ore, from the generality or the terms in which 
the 42d article o:f' the rules and regulations tor the govern­
ment o~ the navy or the United States gives. to the President 
the power to mitigate the punis.l:llllent (any punislun.ent) decreed 
by- a court-martial, as well as :rrom the obvious reason or the 
power, 'that the Predde:nt has the right to mittgate a sentence 
of death; and that every argument for the exercise of the 
power 1n 1.J:lterior cases, applies a fortiori to such a sentence• 
.And since a sentence ot death can-be mitigated onl7 by c~ 
1ng it, my opinion is, that the .President has the power, in~­
the case of William. Bansm.e.n, to substitute the milder punish­
ment which he contemplates." 

21. Some of the language used ill the above quotation must be con­
sidered limited or OTerruled by- the subsequent opinion in Commander Ram­
sey's case (4 Ops. Atty. Gen. 444), already discussed (pars. 18, 19), 
but the principle laid down in the opinion just quoted that the Presi­
dent 'JfJa7 change a sentence or death to one involving other forms of 
punisbment has been followed in many subsequent oases, 8.JllOng which may 
be cihd, G.O.U.O. M, War Department, August 10, 1921; Wylie; G.O.M.O. 
62, War Department, .August 23, 1921, Jackson; G.C.'M.O. 4, War Depart­
ment, April 2, 1928, Bennett; and G.C.M.o. 6, War De_partment, July 2, 
1936, Hayes. 

22. In Aderhold v. Menetee (67 Fed., 2d, 34'1), an enlisted man in 
the Na"fY was sentenced to death by a naval general court-martial for mur­
der comm.1tted on a naval vessel at sea. The Secretary ot the Navy changed 
the sentence to imprisomnent ror life. The Circuit Court or .Appeals tor 
the Fifth Circuit upheld the sentence as thus modified, citing and rollow-
1.ng the opiD.ion ot the .Attorney General in l Ops. Atty. Gen. 527. 

23. In 2 Ops. Atty. Gen. 286, 289; 4 Ops. Atty. Gen. 432, and much 
more recently in 31 Ops. Atty. Gen. 419, 426,. the .Attorney General has 
upheld the right ot the President to substitute loss ot :f'iles, suspension 

. without pay, or s11lilar punishment, for a sentence ot dismissal imposed 
by a court-martial. 

' 
24. Mullan T. United States (212 U.S. 516) was a case in which a 

commeJlder in the Navy had been tried by a general court-martial and sen­
tenced to dismissal. The President changed the sentence to reduction to 
the root or the list ot comm.anders and suspendon from rank and duty on 
half aea pay tor tiTe years, during which time Mullan should remain at 
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the :toot of said list. A:tter three years, the President remitted the 
une:xecuted pa.rt of the sentence. Mullan then sued tor the difference 
between waiting orders pq and what he had received during his sus­
pension. The Supreme Court quoted Article 54 or the Articles tor the 
Government or the Navy, as follows: 

"'Every officer who is authorized to conTene a gener­
al court-martial shall have power, on revision or its pro­
ceedings, to remit or mitigate, but not to commute, the 
sentence of any such court which he is authorized to ap­
prove and confirm.•• 

The Supreme Court then continued (p. 521): 

-The Court ot Claims was or opinion that this section 
did not apply to the actio~ ot the President or the United 
States. It it be conceded ror this purpose that it is ap­
plicable to the President (sec. 1624, arts. 38 and 53 ot 
the Rev. Stats.), we are ot the opinion that the President's 
action did, in tact, mitigate the previous sentence or the 
court-martial as approved by- the Secretary ot the Navy. It 
ma:r be conceded that there· is a technical difference be­
tween the commutation ot a sentence and the mitigation._there­
ot. The first is a cbange of a punishment to Which a person 
has been condemned into one leas severe, substituting a le_!.!;1 
tor a greater punishment by authorit7 ot law. To mitigate '! 
sentence is to reduce or lessen the amount ot the penalt1 or 
:punishment. Bouvier's Law Dictionarr, vol. l, 374; Ib. vol. 
2, 428. 

"When the President otherwise confirmed the sentence ot 
the NaTy Department trom absolute discharge trom the Navy to 
reduction.in rank and duty tor the period ot tiTe years on 
one-halt sea pay, he did what 1n tem.s he undertook to dO, 
and by the lessening of the severe penalt7 ot dismissal trom 
the Navy, approved b7 the department, reduced and dim1Disbed, 
and therefore mitigated, the aentence which he was authorized 
to approve and con:tirm against the appellant, or mitigate in 
his tavor.• 

25. The cases last cited haTe been followed by the President Jll8ll1' 
times in acting upon sentences ot dismissal imposed b7 Arm;r courts-mar­
tial, within the past 1esr 1n the cases or Lieutenant Colonel :r. Merriam 
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Moore, Intantry, and Second Lieutenant Thomas R. Conner, 8th Engineers. 
They were sentenced by the court to dismissal, but the President com­
muted their sentences to loss or files (G.c.11.0. 3, War Dept., Apr. 13, 
1938; G.C.M.O. 8, War Dept., June 6, 1938). 

26. It may be admitted that there is a certain lack or logic and 
con~stency 1n the opinions which have been cited, notably 1n the opinicn 
ot the Supreme Court in Commander Mullan's case, in that they detine "mit­
igation" as a reduction 1n the amount or a punishment without a change 
1n its speoies, and then support as mitigation the change or a sentence 
or death to one or confinement, or or a sentence of dismissal to loss ot 
tiles or forteiture of pay. Ir there is any logical way to reconcile 
those antinomies, it would seem to be on the theory that, as death is 
the severest possible punishment, swnmum supplicium, any other punish­
ment whatever 1s a mitigation of it. As to dismissal, it may likewise 
be argued that to an of'1'icer a dishonorable expulsion trom his position, 
his protession, e.nd the A:rm:y is so severe a punishment th.at any sentence 
permitting him to retain his commission is a mitigation ot that imposed. 
However, as Justice Holllles has said (The Common Law, p. l): 

"***The life or the law has not been logic: it has 
been experience.*•*•" 

Applying that pragmatic test, there can be no doubt that, for the rea­
sons ably set out by the Attorney General (1 Ops. Atty. Gen. 328-330, 
ante, par. 20, this opinion), it has worked well tor the President to 
iiave' the right to change sentences or death or dismissal into milder 
forms of punishment. 

27. Whether they are consistent with all other precedents or not, 
it is clearly the duty of the Board of Review to follow precedents so 
numerous and or such long standing as those which have been quoted and 
cited which hold that a reviewing authority may not change a sentence 
of dishonorable discharge to some other, punishment. (See particularly 
precedents cited in pars. 16 ~, !!_, !,, !, 17 }!,, and 18, this opinion.) 

28. Moreover, at the time when the opinions cited and quoted were 
written, the 112th Article or War of 1874 (Rev. Stats. sec. 1342) and 
its predecessors 1n earlier codes empowered the officer authorized to 
order a general court-martial to "pardon or mitigate any punishment ad­
judged by it". That language is not found 1n our present Articles of 
War. It is true th.at Article or War 49 of the present Articles or War, 
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de1'in1ng the President's powers incident to his power to oontirm, is 
identical with Article of War 47 1 defining powers incident to the 
power to approve; but Article of War ~. added June 4 1 1920 1 en­
larges the President's powers and uses the words "commutation" and 
"commute• with respect to him alone, which words were not in the 
previous codes.; The third paragraph 01' Article 501, attar requiring 
the action ot the Board or Review and The Judge Advocate General in 
cases involving death, dismissal and dishonorable discharge not sus­
pended, or penitentiaey confinement, continuea: 

•• • * In the event that the Judge Advocate General 
shall,not concur in the holding ot the board ot review, 
the Judge Advocate ·General shall torward all the papers 
in the c~e, including the opinion ot the board ot review 
and his own dissent theretrom, directl7 to the Secreter7 
ot War tor the action ot the President, who may con1'1rm 
the action ot the reviewing authorit7 or contirmillg author­
it7 below, in whole or in part, with or without remission, 
mitigation, or· commutation, or ~ disapprove, in whole or 
in part, 8J1Y' tinding or guilty, and may disapprove or va­
cate the sentence, in whole or µi part." (Underscoring 
supplied.) 

29. 'rhe titth paragraph ot the aame article covers a case like 
the present, in which the sentence is not so severe as to tall within 
the class mentioned in the third paragraph, but in which ex.a:m.ination 
·in the Ottice ot The Judge AdTOcate General has shown that the record 
is legally insutticient to support the findings end sentence. That 
paragraph requires such a case to be examined by the B>ard or Review, 
as it is now e:v,m1n1ng the present case, and :f'urther provides that the 
Board shall sul:mi.t its opinion ill writing to The Judge Advocate General 
who shall transmit the Board's opinion with his own recommendation 
directly to the Secretarr ot War tor the action or the President. The 
article then continues: 

•• * * In any such case the President may approve, d.is­
approYe or vacate, 1n whole or in part, any findings o:t guilt71 

or confirm., mitigate, commute, remit, or vacate any sentence, 
in whole or in part I and direct the execution or the sentence 
as confirmed or :roodified, and he mAy restore the accused to all 
rights af1'ected by the findings end sentence, or part thereot, 
held to be invalid;••*•" (Underscoring supplied.) 
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30. The act or August 20, 193? (50 Stat. ?24; Cir. 79, War 
Dept., Dec. 29, 1938), emended the above paragraphs by providing that 
the functions therein prescribed to be performed by the President may 
be performed by the Secretary of War. 

31. It is therefore clear that the President or Secretary of War, 
When acting under the third or fifth paragraph of Article or War ~' 
may now commute a sentence. No such authority is granted anywhere in 
the articles to a reviewing authority other than the President, except 
in Article 50. That article, as already quoted, ante, paragraph 11, 
begins: 

"The power to order the execution of the sentence ad­
judged by a court-martial shall be held to include, inter 
alia, the power to mitigate or remit the whole or any part 
of the sentence." 

A:f'ter a paragraph which it is wmecessary to quote, Article 50 continues: 

"When em.powered by the President so to do, the com­
manding general of the Arsny in the field or the commanding 
general o:f'-tl!e territorial department or division, may ap­
prove or confirm and commute (but not approve or confirm 
without commuting), mitigate, or remit and then order ex­
ecuted as conmuted, mitigated, or remitted any sentence 
which under these articles requires the confinnation of 
the President before tbs same may be executed.• (Under­
scoring supplied.) 

32. The greater part of this opinion has been e.n efrort to define 
"mitigate" as used in the first paragraph of Article of War 50, above 
quoted. Is it not clear that it means something other than •cOllDllute•, 
when, later on in the same article, "mitigate• e.nd •commute• are both 
used, and used in such a way as clearly to mark the .distinction be­
tween them? Also, when, in the first paragraph of Article of War 50, 
the power is conferred on every reviewing authority to "mitigate" sen­
tences, and no power is giTen him to commute them; when, in the third 
paragraph or that article, power is conferred upon certain reviewing 
authorities only, when empowered to do so by the President, to "com­
mute"; and when in the third and fifth paragraphs or Article of War
50!, power is conferred upon the President to "commute"; is not the 
inference clear and inescapable that Congress did not intend every 
reviewing authority to have the power to commute? Yet the action 
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taken by the reviewing authority in the present case in imposing a 
sentence to continement was commutation, i.e., a change 1n the species 
or punishment. 

33. It it be sought to support the legality or the action here 
teken on the ground that it was not commutation but mitigation, a 
ground inconsistent with the approved detinitions or those words, we 
are met with the statement in the Manual tor Courts-Martial (par. 87 
1, p. 77): 

"A sentence imposing dishonorable discharge only 
can not be mitigated." 

Article or War 38 says: 

"The President may, by regulations, which he may 
modify trom time to time, prescribe the procedure, in­
cluding modes or proor, 1n cases betore courts-martial, 
* * * " • 

The Manual tor Courta-vartial is published pursuant to the above statutory 
authority. It is true that action b1 the reviewing authority is not a 
"mode ot proot", and it may be debatable whether it is a matter or "pro­
cedure*** in cases before courts-martial". Nevertheless, the passage 
quoted is round in a book to which is prefixed an "Executive Order" signed 
by the President and Commander-in-Chier, 1n which he says (M.C.M., p. IX): 

•***I preacribe the following Manual for Courts­
l4artial and direct that it be published tor the government 
or all concerned.**•.• (Underscoring supplied.) 

Irrespective or Article of War 38, the President, as Commander-in-Chier, 
may give such orders to the Arm.y as he sees fit relating to the actions 
or reviewing authorities as well as to any other activities or the Ar!JJ.y. 
Such orders must be obeyed unless they are unlawtul. To justify dis­
obeying an order, its illegalitr must be clearly shown (Dig. Ops. :rAJJ 
1912-30, Supp. vn, sec. 1518; Winthrop on Military Law, PP• 887-890, 
reprint pp. 575, 576). It 1B Ullllecessary for the Board to say whether 
hypothetical17 there mar be a case 1n which it would be its dut7 to dis­
regard and retuse to follow a principle laid down 1:n the llianual tor 
Courts-Martial. It 11 sufficient tor it to 1a1 that the present is not 
such a case, and. that it 1'ollows the clear and positive Otatement of the 
Manual that a sentence to dishonorable discharge mar not be mitigated. 
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34. If the dishonorable discharge imposed by the co;urt still 
stood, it would be legal for the President or Secretary of War by 
authority of the fifth paragraph of Article of War 50i (q_uoted in 
par. 29 of this opinion), to COil!lmlte it to a brief period of con.:f'ine­
ment as the reviewing authority undertook to do. But the reviewing 
authority by hi.s action disapproved so nnich of the sentence as in­
volved dishonorable discharge, thereby wiping it out, and there is 
no dishonorable discharge le:f't tor the President or Secretary of War 
to commute. All that either or those otricers may now do is to act 
upon the sentence as approved by the reviewing authority. 

35. Arter mature consideration, and for the reasons stated here-
in, the Board ot Review is of opinion that the record ot trial is legal­
ly sutricient to support the findings as modified by the reviewing author­
ity and so much of the sentence as adjudges forfeiture ot $12 of this 
soldier's pay, but legally insutficient to support so much of the sen­
tence as adjudges confinement at hard labor tor twenty-seven (27) days. 
The tact that accused has already served the con.:f'inement adjudged does 
not make the question ot its legality a moot one, because upon its 
legalitr depends the length ot time ,1h1oh accused may be req_uired to 
serve 1n order to complete his enlistment. It his confinement was legal, 
accused must under the 107th Article of War serve twenty-seven days ad­
ditional 1n ~dAr to complete his enlistment; if it was illegal, he 
need not do so. 

To The Judge Advocate General. 
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WAR DEl'ARTh!ENT 
In the Office ot The J'udge Advocate c..eneral. 

Washington, D. c. 

Board ot Review 
OU 210257 

UNITED STATES ) 
) 

To 

Pr1Tate KEITH W. WHITE 
(6656~), Base Head-
quarters &. 5th Air Base 
SquadroJ1, Air Corps. 

) 
) 
) 
) 
) 
) 

Tri~l by G.C.M., coirrened at 
Seltrid&e l!'ield, Mioh188ll., 
J'ulJP 28, 1938. Contin81l19nt 
for twenty-anen (27) days 
and torte1ture ot 113 pay. 
Selfridge nald, Moun~ 
Clemens, Michigan. 

OPINION o:f' tbs BlARD OF Rii,VIm 
KI?n, FRAZER 8ll.d c.ru.IPm:LL, J'udge AdTocates. 

l. The record. ot trial 1n the case of the soldier named aboTe 
has been examined in the Ottice of The J'udge Advocate General and 
there :f'ound legally insufticient to support the fill.C1.1Jl8s and sentence. 
The record has now been exaro1Ded by the Board o:f' Review, 8lld the Board 
submits this, its opinion, to The J'udge Advocate General. 

2. The accused was tried on a single charge and specification, 
as follows: 

• 
CHARGE: Violation of the 58th Article ot War. 

Specitication: In that PriT~te Keith W. White, Base Bq 
&. 5th Air Base Squadr(?n~ Air Corps, did, at Hamilton 
Field, Cali!ornia, on·or about May 12, 1938, desert 
the service ot the United States and uid remain ab­
sent in desertion until he surrendered himself at 
Selfridge Field, Michigan, on or about May 21, 1938. 

Accused pleaded not guilty to and was found guilty of the charge and 
specification thereunder. He was sentenced to be dishonorably dis­
charged the service, and to forfeit all pay and allowances due or to 
become due. The reviewing authority approved only. so much of the 
findings o:f' guilty of the Charge and Specitioation thereunder as in­
volved a finding of guilty or absence without leave at the place and 
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on the date alleged, terminated by surrender at the place and on the 
date alle~d, in violation oi" the 61st .Article or War; and only- so 
much or/s~~!ence as provided for confinement at hard labor for twenty-­
seven days and rorreiture of $13 of the soldier's pay. The reviewing 
authority ordered the sentence as thus modil'ied to be executed and 
designated Seltridge Field, Mount Clemens, Michigan, as the place ot 
confinement (G.C.M.O. 175, Headquarters Sixth Corps Area, August 13, 
1938). 

3. No question arises as to the sufficiency of the record ot 
trial to support the findings of guilty as moditied by the reviewing 
authority. The total pay ·forteited by the sentence or the court 
amounted to about $79; that forfeited pursuant to the action of the 
reviewing authority, ~13. Therefore no reason exists for doubting 
the legality of the forfeitures imposed. 

4. The only serious question presented by the case is the 
legality ot the action ot the reviewing authority in approving "so 
mu.ch of the sentence as provides for confinement at hard labor for 
27 days", 1n view or the tact that the sentence imposed by the court 
included no confinement whateTer. For the reasons stated in some de­
tail in its opinion 1n the similar case or Private Gordon w. Delph, 
Air Corps, unaaa.ie;ned, CM 210256, the Board concludes that the review­
ing authority's action in this respect was illegal. 

:s. The Board of Review is of opinion that the record or trial 
is bgally sutricient to support the findings as modified by the r-e­
viewing authority, and so much of the sentence as adjudges forfeiture 
or $13 of this ·soldier' s pay, but legally insufficient to support so 
much of the sentence as adjudges confinement at bard labor for twenty­
seven (27) days. The fact that accused has already served the confine­
ment adjudged does not make the question of its legality a moot one, 
because upon its legality depends the length of time which accused may 
be required to serve in order to complete his enlistment. If his con­
finement was legal, ac~used must under the 107th Article or War serve 
twenty-seven days addition.al in order to complete his enlistment; if 
it was illegal, he need not do so. 

http:addition.al


WAR IJll'.ART14ENT (263)In the Ottioe or 6e Judge Advocate General 
JlaslliDBton., D.,C. 

Board o!' llriiew 
Cll 210370 

.SEP 1 6 1938 

UNITZD STATES ) J'OUR'l'H CORPS AREA. 
) 
) Trial by G.C.K., oon.vened d . . ) Barksdale rield, Iouisiana, 

Private GRANVIL RENrROE ) J'uly 27, 1938. Dishonorable 
(6793300), 77th Pursuit ) discharge and oontinemen.t tor 
~uadron, .GHQ, Air !'oroe. ) three (3) years. Disoiplinar:r 

) Barracks. 

HOLDING by the BOARD W RJ!!VID 
HOOVER, CA1!PBKLL and P.ARMIEY, J'udge Advocates. 

l. The record or trial in the case ot the soldier llSlUed above has 
been uamined by the Board ot Review. 

2. The ottenses ot which accused stands convicted are (a) wrongfully 
fondling, against her will, a woman not his wite, in Tiolation ot .Article 
or War 96, and (b) assault with intent to do bodily harm, in violaUon . 
or Article ot War 93. The tirst ot these ottenses amounted to en assault 
and be.ttery (par•. 149 l, 14.C.M.), tor which the maximum punisbment by 
confinement· authorized-by- pare.graph 104 o ot the 14anual tor Courts-Martial 
is six months. .Aggravation ot the assault through indecency- or similar 
taotor was not alleged or tound. The maximum punishment l>7 confinement 
authorized by paragraph 104 c ot the Manual tor Courts-Martial tor the 
other ottense, assault with intent to do bodily harm, la oontinement at 
hard labor tor one year. It was alleged and round that this assault was 
accomplished by- striking the victim on the head w1th an •iron paper 
pertorator•, but it was not alleged or tound that the imtrumsnt used 
was a dangerous one. There was evidence that the pertorator was used in 
such ·a manner as to render it likely to produce death or great bodily 
harm, but the iutrument was not per .!!!. a de.xigeroua one, and the 
description and use thereof alleged and tound did not, in the opinion 
ot the Board or Review, ex Ti termini import dangerous character. 
Punisbment as for the greater offense of assault w1th intent to do bod.117 
harm with a dangerous weapon, iutrwunt or ot_her thing, is not, therefore, 
authorized. 
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a. J'or tbe reasons stated, the Board of Redew holds the record 
ot t,-1al legall.7 sufficient to support oD.17 so :much of the sentence 
aa inTolTH dishonorable discharge, forfeiture ot all pe.7 and allowancea 
due or to beoom.e due, and contin.em.ent at hard labor tor one and a halt 
7eera. 



(26S)DR DEPAR'.Wl!m' 
ID. the Ottice ot The Judge .Advocah General. 

Waahi.ngton, D. o. 

Board ot Rffin 
OX 210'°4 

Sep. 19, 1938 

UN I 'f ED 8 'f J. '.r BS ) 
) 

Te ) Trial by G.C.J{., 00Jl'HU4 at 
) J'ort Niagara, New York, 1'une 

PriT&'h 10.BN O. <WlllllQl'{ ) 2'1, 1938. Dishonorable 418-
(6682313), Jl
partmot. 

841oal De­ ) 
) 

oharge encl conf1J1ezna111i tor 
three &Ad a halt (3§-) 7ean. 
D1ao1pl1Dary Barraolca. 

-----------------------------..-----

1. The record ot trial 1JL the oaae ot the aoldier J:ll!IDl.84. aboTe 
bu been n::amhed end 1• held b7 the Board ot Rertew to be lagall7 
sutticiet to support the sentenH. 

http:J:ll!IDl.84


Secret&J7 of War agreed with General Gullion : 

WAR DEPARI'MENr(266) 
In the Office of The J'ud8e Advocate General 

Washington, D,C. 

Board of ReTiew 
CM 210404 

SEP 2 4 1938 

UNITED 8 T A T !! S ) FIRST DIVISION 
) 

T, ) Trial by G,C,M., conTened at 
) Fort Niagara, New York, J"une 

Private J"OHN C. CAMERON ) 27, 1938. Dishonorable 
(6682313), lledical ) discharge and confinement tor 
Department. ) three and a halt (3!) 7ears. 

) Disciplinary Barracks. 

DISSB!NTING OPINION by' XIIG, Judge Advocate. 

l. I observe in the record of trial the !olloWing errors and 
irregularities: 

a. Page a. Lieutenant Goldstein began the testimony for the 
prosecution with an inadmissible hearsay statement concerning information 
given him by the assistant steward as to the fact that the CCC Exchange 
had been robbed, However, this !act was later brought out by the first­
hand testimony of PriTate Lupke (p. 17). 

b, Page 10, Lieutenant Goldstein testified that when he learned 
that the Exchange had been broken into he "immediately suspected PriTate 
Cameron". Testimony as to suspicion ot accused is most improper. 

c. Page 12. Lieutenant Goldstein testified as to a conTersation 
between himself and Corporal Swift. As accused we., not present, this 
was inadmissible. 

d, Page l2. Lieutenant Goldstein testified that a ciTilian 
supposed to be a bartender told him "Cameron gan me some money- to hold 
and 1·took it", This was inadmissible hearsay. However, accused later 
admitted giving money to the bartender to hold tor him (p. 11~). 

e. Page 13, Lieutenant Goldstein testified w1 th respect to 
accused's talk in the automobile while on the way back trom Niagara l!'alla 
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to Fort Niagara: "His general conversation would convince me that 
we were after the right man". This was not testimony as to a fact 
obserYed by the witness, but was a wholly inadmissible conclusion by 
him, in substance, a statement that he believed accused guilty. 

f. Pages 13,14. The defense asked Lieutenant Goldstein on cross­
examination why he suspected Cameron of breaking into the Exchallge. 
The witness' answer was in part as follows: 

"Because I knew the man bore the reputation of getting 
into trouble. They had trouble with him at Fort Ontario 
with money being taken. They had trouble with him when 
he was in Headquarters Company ~efore he was transferred 
to Fort Ontario." 

This was wholly inadmissible testimony as to supposed misconduct by 
accused other than that for which he was then on trial. It later turned 
out that the witness had in mind another man of the same surname 
(pp. 110,111). 

£.• Page 15. Captain ETans, the trial judge advocate, administered 
the oath to himself. SUch a ceremony is not a valid administration of 
an oath. If it was necessary for Captain Evans to take the stand, he 
should haTe been sworn by the president ot the court. HoweTer, his 
testimony related only to the tact that two fiTe-dollar bills, which he 
produced, were the identical bills which he saw Lieutenant Goldstein 
hand to Major Carswell and which the latter officer sealed and placed 
in the sate at post headquarters. 

h. Page 32. PriTate 1st Class Daley, a member of the same detachment 
as accused, testified in answer to questions by the prosecution that a 
week or so before accused was confined accused was acting a little 
quHr. The witness' testimony continued: 

"Q.. Have you any idea what was causing him to act queer? 
A. He may have been after a Section 8 1 sir. 
Q.. On what do you base your opinion? 
A. Well, he wanted to get out of the army, sir. 
Q.. Do you think he was acting that way intentionally 
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or because his mind was slipping? Knowing him as 
well as you did, you have some opinion. 

A. My opinion 1s that he was acting t~t way intentionally." 

This testimony was wholly irrelevant to the case before the court. It 
amounted to the blackening of accused's reputation by the supposition 
that he was shamming mental abnormality in order to get out of the 
Army under a board pursuant to section VIII, AR 615-360 • 

.!.• Page 34 and elsewhere. Witnesses pointed out on the map the 
places where they saw accused, but the places mentioned cannot be 
identified by myself or any other person not present in court, as the 
record does not show to what place the witnesses pointed. Key letters 
on the map should have been used, or some other method employed of 
showing where the witnesses pointed• 

.J.• Page 46. Private Sma.llback, a member of the guard, testified 
to overhearing a conversation of persons whom he could not see. He 
heard •some voices which I believe were civilians". He testified that 
he would recognize Cameron's voice because he had known him for two 
7ears, but did not say that he heard Cameron's voice taking part in 
the conversation. As there is no proof that Cameron was present, the 
conversation between the two civilians was inadminible. However, 
their testimony related to receipt of money from Cameron, and Cameron 
himself later testified (p. 115) that he gave $10 to the bartender to 
keep for him. 

k. Pages 80,81. Private Ke.plewicz, a witness tor the prosecution, 
under-examination by the trial judge advocate, answered "I don't knowt' 
and "I don't remember• to a number of questions. Thereupon the trial 
judge advocate had the accused identity his signature on the statement 
made by him on the investigation of the case and introduced that 
statement in evidence. This amounted substantially to impeaching his 
own witness. He might, after laying a proper foundation, have had the 
witness refresh his recollection from his own prior statement (ll.C.M., 
par. 119 b),.but that is not what he did. However, the witness later 
went on end testified to substantiall7 the same matter as that containe4 
in his statement thus introduced. 
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.!• Page 85. After the same witness had answered •r don't remember• 
to a certain question, the record continues: 

"Q.. I am going to tell you what Lieutenant Reidy wrote 
down, and you tell me 1! it is true. You told us 
that Cameron said 'Hang onto this money until I get 
out or here'. Do you remember that? 

A. Yes, sir. 
Q.. Is that what Cameron actually did say? 
A. Yes, sir.• 

The foregoing constituted inadmissible leading or the witness. 

m. Page 88. Members or the court in one form or another asked the 
sam~ witness why he thought Cameron gave his money to the civilian, and 
"Have you any suspicion why he gave it to the civilian". Mere suppositions 
and suspicions have no proper place in the testimony or witnesses. 

n. Page 111. The defense introduced two telegrams in evidence, one 
to accused's mother from counsel and the other her answer. Such unsworn 
and unidentified papers were admissible in evidence only by stipulation. 
Eithe~ a formal stipulation should have been made, or the testimony of 
accused's mother should have been taken in person or by deposition. 

o. Page 124. At the close or accused's testimony, the record shows 
the following: 

"Q.uestions by the court. 
"Q.• Cameron, I want to show you that I think you have / 

made a little mistake. You said that you paid the 
taxi driver a five dollar bill and got back three 
d.Ollars---a one dollar bill and t1110 more--•you spent 
some money here before you left for Youngstown, and 
you bought some more at Youngstown---according to 
that you could not have had five dollars to get 
changed. 

A. I was given some more by one or the men to help pay-­
Q.. You can think pretty fast, can't you? 
Defense: _May it please the court, the defense resents 
that statement. 
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Court: I withdraw that statement, but according to 
the testimony that first came out, it does not look as 
1! the accused had five dollars." 

The statements by the member of the court "You can think pretty fast, 
can't you?" and "it does not look as if the accused had five dollars" 
were most im~roper. 

2. One of the foregoing irregularities, n, was in favor of the 
accused; and others, .5:., .5., .!., 15, and .!,, were of'-11 ttle importance • 
.!,, ! and .J. were later cured by other testimony. There remain the 
following: 

land!• Testimony by Lieutenant Goldstein that he suspected 
accused to be the person who committed the offenses in question. 
!, though not l, was brought out in answer to questions by defense 
counsel. However, defense counsel of courts-martial are seldom learned 
in the law! and I have always understood that the principle of the civil 
courts, that a client must suffer without recourse such harm as befalls 
him in consequence of the unskillfulness, omissions or errors or his 
counsel, can have only a limited application to trials by courts-martial. 
Dig. Ops. JAG, 1912-30, par. 1539. I feel that it is the duty of the 
Board of Review and The Judge Advocate General to see that an accused 
has a feir trial; and that that duty is not fully discharged by saying 
that, although he did not have a fair trial, the reason therefor was the 
unskillfulness and errors of' his counsel. It is true that it was later 
shown (pp. 110,111) that Lieutenant Goldstein's suspicions were in part 
based upon confusion in his mind or accused and another man of the same 
surname who had been in trouble. However, the damaging testimony was 
introduced at the very beginning of the trial and the explanation with 
respect to the confusion between two Cemerons appeared hours later, 
almost at the close of the trial. Meanwhile, the damaging impression 
was left on the minds of the court, and I am not prepared to say that 
the error was altogether cured by the belated explanation as to the 
contusion between two Cemerons. 

e. Lieutenant Goldstein's statement that "His (accused's) general 
conversation would convince me that we were arter the right Jllall"• I 
consider this remark highly prejudicial. 
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~. Private Daley's statement a.mounting to a charge that accused 
had previously shammed mental abnormality in order to get out ot the 
.Artrry under section VIII, AR 615-360. Such a statement cannot have 
failed to be prejudicial before a court composed of line officers 
dealing daily with enlisted men and necessarily hostile to one ot them 
who would attempt such a fraud• 

.!• Leading a witness in order to get him to testify that accused 
said "Hang on to this money until I get out ot here". This testimony 
was very damaging to accused• 

.2.• Improper remarks by a member ot the court. 

3. I am inclined to believe that several of the irregularities 
listed in the preceding paragraph, taken singly, would constitute 
prejudicial error; but I find it unnecessary to reach a definite 
decision as to each, because I am convinced that taken together their 
cumulative effect was such that it is impossible to say that accused had 
a fair trial. In CM 194200, Sanderson, and CM 200989, Osman, it was 
held that the convictions should be set aside because o'Fiiwiierous errors, 
no one of whi~h alone was held to be fatal. 

4. The present is a case in which errors of the character which 
I have mentioned are particularly harmful. It cannot be said that the 
evidence in the present case was compelling. On the contrary, it 
consists of nothing more than that accused was in the innnediate vicinity 
of the building feloniously entered, at the time that it was entered, 
that he was then drunk and presumably in the grip of a drunken man's 
desire for more intoxicants, that earlier that day he had been without 
:funds, and that immediately after the time of the felonious entry he 
was possessed of bills of the same denominations as those taken from 
the Exchange and about the same amount. Perhaps, without the errors 
which I have mentioned, a valid conviction could have been obtained upon 
the admissible evidence in the case; yet I repeat that that evidence is 
tar from compelling and does not exclude the possibility of some other 
person having been the thief. The case is one as to which reasonable 
men might differ, some voting guilty and some not guilty on the admissible 
evidence. I. would not quarrel with those who voted guilty or say that 
their action was without legal foundation, but I do say that in such a 
case the minds of men may well be swayed from doubt which would result 
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in a vote of not guilty to a vote of guilty by just such inadmissible 
matter as was introduced on severe.l occasions at the present trial. 

5.J I therefore conclude that the record of trial is legally 
insufficient to support the findings of guilty of Charge I and both 
specifications thereunder. I concur with the Board of Review in 
considering the record sufficient to support the findings of.guilty of 
Charge II and the specification thereunder. The errors to which I have 
alluded did not touch that specification, involving disobedience of 
an order; and the commission of that offense was admitted by accused 
in his testimony (p. 116). The sentence imposed is not in excess of 
that permissible upon conviction of that specification alone, and I 
therefore concur with the other members of the Board in the view that 
the record is lege.lly sufficient to support the sentence. However, I em 
of opinion that it is unduly severe when viewed as punishment for that 
offense alone, under the circumstances disclosed. If accused was not 
guilty of the housebreaking and larceny alleged under Charge I, some 
indignation on his part at finding himself in confinement charged with 
those offenses was pardonable. If he was guilty of those offenses, 
his intoxication at the time may well have been such that when he sobered 
up the next day he had no recollection of them. There is nothing unusual 
in e. man committing offenses while drunk and being unable the next day 
to remember that he has done so. On this hypothesis also, some 
indignation is pardonable. The indignation took the form of a refusal 
to work as a prisoner, a refusal unjustified as a matter of law, but 
not as grave an offense as disobedience of orders under other circumstances. 
I am of opinion that the period of confinement may properly be reduced 
to one year and six months. · 
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Board ot Review 
C1l 210404 lat Ind. 

War Depariment, J" .A.G.o., OCT 7 19311 - To the Seeretary of War. 

1. The record of trial and accompanying papers in the case ot 
Private .Tohn c. Cameron (6582313), :Medical Department, together with 
the holding thereon ot the Board of Review, signed by two ot its three 
members, and the dissenting opinion of one member, are transmitted. here­
with pursuant to Article or War &>i, as amended by the act or August 20, 
1937 (50 Stat. 724), for your action. 

2. Accused was convicted of the following ottenses: 

CHARGE I: Violation or the 93rd Article of War. 

Specification l: Breaking into the Civilian Conservation 
Corps Camp Exchange at Fort Niagara, New York, May 22, 
1938, with intent to commit larceny. 

Specification 2: Larceny- of $25 f'rom the above exchange, 
same date. 

CHARGE ll: Violation or the 64th Article of War. 

Specification: Disobedience of the order of a commissioned 
officer to go to 'M>rk with the prisoners, l!'ort Niagara, 
New York, May 23, 1938. 

The court sentenced accused. to dishonorable discharge, rorteiture ot all 
pay and allowances, and confinement tor five years. The reviewing author­
ity approved the sentence, but remitted one and one-half years ot the 
period ot confinement. 

3. The holding of the Board ot Review is that the record of trial 
is legally sufficient to support the findings and sentence. The opinion 
or the dissenting member ot the Board is that seTeral errors in the ad­
mission or evidence and otherwise prejudice the substantial rights of 
the accused, in so tar as concerns the findings of guilt7 ot Charge I 
and the two specirication.s thereunder, alleging that accused broke into 
the Camp Exchange at l!'ort Niagara, New York, and ·stole $25 from it; and 
that the record is legally insufficient to support the :findings of guilty 
of that charge and those specifications. The dissenting member concurs 
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with the majority that the record is legally sufficient to support the 
findings of guilty ot Charge II and the Specifications thereunder, al­
leging disobedience ot the order ot a commissioned officer, and the 
sentence. 

4. The evidence sbowed that the Civilian Conservation Corps Camp 
Exchange at Fort Niagara, New York, was broken open between 8:05 and 10 
p.m., liay 22, 1938, and $25.62 taken from it; that accused end several 
tl'iends were during that time drinking beer 1D. a recreation room in the 
same building, end accused was somewhat drunk; that accused lett the 
party tor about twenty minutes; that accused had borrowed a dollu 
earlier that day, that atter the hour of the larceny accused had in his 
possession money about the same in amount and denomination as that taken; 
that someone, wbo may have been accused, tried to escape through the win­
dow ot the toilet when a guard came to arrest him. at a cafe in Niagara 
7alls later that evening; and that accused, when anticipating arrest, 
gave $10 to the bartender at that cafe to keep for him. On the other 
hand, accused, when leaving his triends at the recreation room, said that 
he was going to the hospital. He departed in the direction of the hos­
pital, was seen by two witnesses approaching the hospital, and by his 
trienda returning trom that direction. Also, accused testitied that his 
mother had sent him. t10, and she corroborated him.. 

5. ~ oourt made numerous errors in the admission of evidence and 
otherwise, which are enumerated and discussed in the opinion of the dis­
senting member ot the Boe.rd ot Review. That officer concludes that those 
errors injuriously' atteoted the substantial rights of accused, in so tar 
as concerna the findings ot guilty ot Charge I and the specifications 
thereunder, alleging breaking into the camp exchange and 16%'ceDy ot 
$25.62 trom it. With those conclusions I agree. !'or the sake ot brevit7, 
I retrain tram repeating those errors and refer you to the list or them · 
in the opinion of the dissenting member. The evidence, viewed in the 
light moat favorable to the prosecution, was wholly circumstantial. It 
amounts to no more than \that accused was in the vicinity ot the scene ot 
the crime about the time when it was committed, had the opportunity to 
commit 1t·, had a possible motive to do so in the desire for money- with. 
which to buy more beer, borrowed money 'betore the crime was committed,. 
and was in funds atterward. Accused was not detinitely- identified aa 
the thie:t, and has oonsistently maintained his innocence~ 

6. In such a case, I should not be justified in advising y-ou to set 
aside a conviction it accused had had a :tair trial without material errors; 
but such a case is peculiarly- one 1n which justice to the accused demands 
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that nothing unfair to him. be receiTed 1n ,widence. Suspicion, tes­
timoicy' as to other supposed offenses by accused, end other inadmis­
sible matters were received 1n evidence, which may have influenced 
the court to tind him guilty. 

7. For the reasons above indicated, I recommend that you dis­
approve the tindi.Il8S ot guilty ot Charge I and Specifications l and 
2 thereunder. The errors committed by the court do not affect the 
finding ot guilty ot Charge II and the specification thereunder, 
alleging disobedience of the order or an otticer to go to work as a 
prisoner, which ottense was admitted by accused. The sentence im­
posed is legal and within the mex:1mum permissible tor that ottense 
alone; but is, in my opinion, unnecessarily severe in view of the 
mitigating circumstances mentioned by the dissenting member ot the 
Board ot Review in the· closing sentencesot his opinion. I therefore 
further recommend that the period ot confinement be reduced to one 
(1) year and six (6) months. 

a. I inclose alternative torms ot action. It you approve the 
recommendations which I have submitted in the preceding paragraph, 
I ask that you sign drafi A; it, on the other hand, you approve the 
balding of the Board ot Review, dra B is appropriate tor your sig-
nature. · k 

'ftdt4f't£U-1-~ 
Allen w. Gullion, ( 
Major General, 

Judge Advocate Genaral. 

, Inola -
Incl 1 - a.cord ot trial. 
Incl 2 ~ Dissenting opinion 

by Lt• Col. King. 
Incl 3 - Form of Sec. War's 

action (Draft A). 
Incl , - Alternate form of 

~ec. War's action 
(Dratt B). 
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WU DEPM'l!lffl 
In i1:lt Of'f'ice of' The Jttdge Advocate General <m>'Washington, D. c. 

Board of' Review 
CM 210612 

Jt.N 2 0 1939 

UNITED STATES ) FIRST CAV1u11Y DIVISION 
) 

v. 

Private B.EN H. MADDOX, 
Jr. (6255789), Troop B, 
8th Engineers. 

) 
) 
) 
) 
) 

Trial by G.O.M., convened at Fort 
McIntosh, Texas, September 14 and 
15, 1938. Dishonorable discharge. 
suspended, total forfeitures, an~ 
confinement f'or one {l) year. 
Fort McIntosh, Texas. 

OPINION of the :OOARD OF REVllW, 
KING, FRAZm and CAMPBELL, Judge Advocates • 

• 

l. The record of trial in the case of' the soldier n8llled. above 
has been examined in the Office of' The Judge Advocate General and there 
found legally insutf'icient to support the f'indi.Dgs and sentence. The 
record has now been examined by the B:>ard of' Review, and the Board sub­
mits this, its opinion, to The Judge Advocate General. 

2. The aooused was tried on a single charge and specification, as 
follows: 

CHARGE: Violation of the 58th Article of' War. 

Specification: In that Private Ben H. Maddox, Troop B, 
8th Engineers, did, at Fort McIntosh, ~exas, on or 
about October 15, 1936, desert the service of' the 
United States and did remain absent in desertion 
until he surrendered himself' at Fort McIntosh, 
Texas, on or about July 17, 1938. 

He pleaded not guilty to and was found guilty of' the charge and specif­
ication thereunder, and was sentenced to be dishonorably discharged the 
servic~;.- to 1'orf'ei t all pay' and allowances due or to become due iruid to 
be confined at hard labor tor one year. The execution 01' the dishonor­
able discharge was suspended until the expiration of the pe~iod of' con­
finement. The reviewing authority approved the sentence and ordered it 
executed {GCMO No. 207, Headquarters First Cavalry Division, October 10, 
1938). 
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3. The competent legal evidence of record establishes, beyond a 
reasonable doubt, the initial unauthorized absence of the accused and 
the termination of that absence, at the place and on the dates, al­
leged. The accused with full knowledge of his rights in the premises 
elected to remain silent. The evidence adduced at the trial being 
clear and conclusive no swmiary or analysis thereof is deemed neces­
sary. 

4. The contention is advanced, however, that three er!'.()rs were 
committed, affecting the legality of the record of trial, which may be 
briefly sunnnarized as follows: 

a. rThe oath to the charges was modified by striking out 
the references to both personal knowledge and to in­
vestigation of the charges by the accuser although 
leaving in the statement that the charges Mare true 
in fact, to the best of his knowledge and beliefff:J 

b. The presence on the court throughout the trial of the 
investigating officer, Second Lieutenant Andrew o. 
Larche, 8th Engineers • 

.£.• Because o~ the presence on the court of the investigat­
ing officer, the court was reconvened on its own motion, 
after having reached a findiDg and sentence and adjourn­
ment. At this ~ession of the court the investigating 
officer was challenged and withdrew from the court fol­
lowing which the findings and sentence previously an­
nounced were revoked and new findings and sentence 
reached, which were in every respect the same as those 
revoked. 

5. With respect to the failure of the accuser to swear to the com­
plete affidavit as indicated in paragraph 4 !,, supra, it is the opinion 
of the Board that While an error and not in strict compliance with the 
provisions of the 70th Article of War, it does not constitute~a fatal 
error where such defect is expressly or by implication waived. This 
view, that the requirement of the oath to the charges, contained in the 
70th Article of War, is directory rather than mandatory, and that fail­
ure to fully comply therewith is not jurisdictional error, is supported 
by paragraph 31, Manual for Courts-Martial, 1928, where provision is 
made for its omission entirely when the accused is believed innocent 
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but trial is deemed advisable and no objection is made to trial on 
unsworn charges; and also by numerous opinions of this office. In 
an opinion of The Judge Advocate General published to the field in 
1938, where the words "are true in fact to the best of his knowledge 
and belief" were omitted from the affidavit, it was held -

"That the requirement of A. w. 70 that charges be 
supported by the oath of the accuser, being procedural, 
and for the benefit of the accused, does not af1'ect the 
jurisdiction of the court and may be waiveclby the ac­
cused either explicitly or by failure to object to the 
irregularity. C. M. 197674 (1932)." (Sec. 1257, Supp. 
VII, Dig. Ops. JAG 1912-30.) (Underscoring supplied.) 

Of like tenor is the nolding reported in section 1257 (3) (Dig. Ops. 
JAG 1912-30), reading -

"In the absence or objection by the defense, the fact 
that the charges were sworn to before an officer not com­
petent to administer an oath does not invalidate the trial. 
C. M. 146230; C. M. 146536; C. M. 144896; C, M. 148709; 
C. M. 146349 (1921)." 

In the case under consideration there was no objection inter­
posed to trial on the charges as drawn and sworn to. Accordingly, it is 
the opinion of the Board that in the instant case the omission in the af­
fidavit, above set forth, does not invalidate the trial and is curable 
under the provisions of the 37th Article of War. 

6. Regarding the presence of the investigating officer on the court 
throughOut the trial and his participation in the voting on the findings 
end sentence, the Board of Review has held that where the circumstances 
of the case clearly indicate that no substantial right of the accused 
has been adversely affected by the presence on the court of the inves­
tigating officer, the error may be properly considered as harmless and 
not a reversible one. In the instant case the facts are simple and are 
tree from all doubt, ambiguity, or confusion. The accused having left 
his organization without authority remained absent for approximately two 
years at the end of which period he voluntarily surrendered himSelf at 
his home station, Fort McIntosh, Texas. These tacts were established 
by competent, clear, conclusive and undisputed evidence. There is no 
statutory prohibition against an investigating officer sitting as a mem­
ber of the court and consequently his presence cannot be considered ipso 
~ reversible error or as injuriously affecting a substantial right 
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of the accused. Each case must be considered on its own merits and in 
the light of its own peculiar circumstances. It is easily conceivable 
that the presence of the investigating officer on the court may be 
particularly desired by the accused as being to the best interests of 
his defense, as where the recommendation of the investigating officer 
was to dismiss the charges or to refer them to an inferior court 1'or 
trial. The facts in the case under consideration are so simple.and 
indisputable that it is not conceivable how the presence on the court 
of the investigating officer can be construed as adversely influencing 
other members of the court 1n their voting or as being prejudicial to 
the interests of the accused. This view is clearly reflected in the 
sentence adjudged by the court which, notwithstanding the long unex­
plained and unauthorized absence of the accused, involved confinement 
for only two-thirds of the ma:r1nmm period authorized by the Executive 
Order and equal to a period of but slightly over half that of his un­
authorized absence from the service, good time not considered. More­
over, it appears to the Board that the possibility of any undue in­
fluence in the person of or by the presence of Second Lieutenant Larche 
being exercised upon the court composed of one lieutenant colonel, pres­
ident and law member, two first lieutenants and three second lieutenants, 
all senior to Second Lieutenant Larche, is too remote for serious con­
sideration. 

Neither the accused nor his counsel objected to the presence 
of Lieutenant Larche on the court, but to the contrary a:f'tirmatively 
accepted the court as constituted (R. 3). To hold that the presence 
or the investigating officer on the court constituted fatal error, un­
der these circumstances, invalidating the findings and sentence, and 
consequently to return the accused to his organizatipn for duty without 
imposing upon him any punishment whatsoever for his desertion extending 
over a period of approximately two years would, 1n the Board's opinion, 
not only be unjustified by the facts but 'WOUld be a travesty on justice 
and extremely detrimental to discipline. 

While the earlier rulings of this office on the point in ques­
tion prior to the issuance of the 1928 Manual for Courts-Martial were 
predicated, 1n part at least, on the fact that under the 1921 Manual for 
Courts-Martial the report of investigation was served on the accused, 
personally or through counsel, which constituted notice of the name and 
identity of the investigating o:rticer, nevertheless subsequent to the 
publication of the 1928 Manual, which merely makes such service of papers 
optional but makes them available to defense cqunsel, this office has held 
repeatedly that the presence of the investigating officer on the court is 
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not jurisdictional error invalidating the proceedings but procedural 
error only and hence curable under the provisions of the 37th Article 
of War, where atter an-examination of the entire proceedings the re­
viewing or confirming authority is of the opinion that the substantial 
rights of the accused have not been adversely'affected (see Braman, CM 
203802. (1935) and seven cases therein cited, all decided subsequent to 
the publication of the l928Manual). The same principle is followed in 
two published opinions of this ortice (sec. 1284, Dig. Ops. JAG 1912-30), 
wherein the rule is enunciated that the improper admission of incompetent 
testimony does not necessarily prejudice the rights of the accused where 
there exists other compelling evidence supporting the findings and sen­
tence. The Board adheres to the rule stated above and followed in the 
Braman case, viz, that the error connnitted did not adversely affect any 
substantial right of the accused and is curable under the provisions ot 
the 37th Article ot War. 

7. The conclusion of the Board that Lieutenant Lerche's presence on 
the court throughout the trial on September 14 did not constitute reyer­
sible error and that the findings and sentence then announced were legal, 
makes it unnecessary for the Board to pass upon the effect of the pro­
ceedings ot Sep.tember 15, further than to say that they certainly did not 
destroy the valid1'ty of the findings and sentence announced on the 14th. 

a. In view ot the foregoing, the Board ot Review is of the opinion 
that the record is legally sui'f'icient to support the findings and sen­
tence. 
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WAR DEP.AR'ru:Em' 
In the 01.'tice of The Judge Advocate General (28J) 

Washington, D. C. 

Board of ReTiew 
CM 210619 

NOV \ 1938 

UNITED STATES ) THIRD DIVISION 
) 

T. ) Trial by G.C.M. convened at Van­
) couTer Barracks, Washington, 

Private WILLIS E. JENELL ) October 4, 1938. Dishonorable 
( 6574654) , Company A, 7th ) discharge and confinement for 
Infantry. ) three (3) months. Vancouver 

Barracks, Washington. 

OPINION of the OOARD OF REVIffl' 
KING, :ERAZm and c:.Al!PBXLL, Judge Advocates. 

1. The record or trial or the soldier above named has been ex-
8lllined by the Board 01' Review. 

2. Accused was tried upon the following charge and specification: 

CHARGE: Violation ot the 93rd Article ot War. 

Specitication: In that Private WILLIS E. J"ll.'IXU., Company 
A, 7th Infantry, did, at VancouTer, Washington, on 
or about August 15, 1938, feloniously take, steal, 
and cerr:, away Two (2) automobile tires and One (l) 
battery, value about t5.65, the property of Mr. 
CARL MOR~, :Route 2, Clakamas, Oregon. 

He pleaded guilty to and was found guilty of the charge and specification. 
The court sentenced h:lln to dishonorable discharge, forfeiture 01' all pay 
and allowances, and confinement at hard labor for six (6) months. The 
reviewing authority approTed the sentenc,, reduced the period of con­
finement to three (3) months, and forwarded the record for action under 
Article of War 50f• 

3. Article or War !50ir, so far as material to the prea~t caae, 
provides as follows: 

"Except as herein provided, no authority shall order the 
execution or any other sentence or a general court-martial 
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involving the penalty or death, dismissal not suspended, 
dishonorable discharge not suspended, or confinement in 
a penitentiary, unless and until the board of review shall, 
with the approval or the Judge Advocate General, have held 
the record of trial upon which such sentence is based 
aegally sufficient to support the sentence; except that 
the proper reviewing or confirming authority m.e.y upon his 
approval of a sentence involving dishonorable discharge 
or confinement in a penitentiary order its execution if it 
is based solely upon findings or guilty of a charge or 
charges and a specification or specifications to which the 
accused has pleaded guilty.•••." 

It will be observed that accused pleaded guilty to the only charge and 
specification against him; and the case, so far as the pleadings are 
concerned, would therefore seem to fall within the exception at the 
close of the above quotation, and to be one which need not have been 
forwarded to this office tor the action of the Board of Review under 
Article of War 50i. The reason for forwarding the record is thus 
stated by the Division Judge Advocate in a note at the end of the re­
view written by his assistant. 

"The testimony of the accused as to drunkenness in 
my view may be regarded as inconsistent with his plea of 
guilty and in this view, instead of approving sentence 
and ordering .SXecution of DD without first referring the 
case to Bd of Review, I recmd the case be forwarded under
50i A.,,. and the order be withheld until Bd of Rev has 
passed upon the record." 

4. The first question presented is whether, in view of the language 
of Article of War 50!- already quoted (~, par. 3), the Board of Review 
has any jurisdiction to. act upon the case at all. In CM 197853, ~, 
and CU 200856, Virden, the reviewing authority forwarded under .Article 
of War 50! records in which the only findings of guilty were made w1th 
respect to charges and specifications as to which accused had pleaded 
guilty. Without any written opinion the Board of Review took juris­
diction, held the record to be sufficient to support the sentences, and 
The Judge Advocate General approved its action. In CM 202913, Richards, 
a similar case arose. Though, in deference to the precedent set by the 
Virden case, above cited, he signed the holding that the record was 
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sutticient, one member ot the Board expressed doubt of the Board's 
statutory duty or authority to act. Colonel Hugh c. Smith, then As­
sistant to The J'"udge Advocate General, wrote a memorandum to The Judge 
Advocate General, in which he said: 

"3. A..W. 50-i, in so tar as material here, prohibits 
any authority :rrom ordering the execution ot a sentence ot 
a 00M involving 'dishonorable discharge not suspended***, 
unless and until the Board of Review shall, with the approval 
ot the J"udge Advocate General, have held the record ot trial 
upon which such sentence is based legally su1'ticient to sup­
port the sentence;***'• Then tollows an exception which 
states that th.a 'reviewing or confirming authority may upon 
his approval' ot a sentence of the character reterred to 
above 'order its execution it it is based solely upon find­
ings ot guilty of a charge or charges and a specitication 
or specitications to which the accused has pleaded guilty'.
* * * " .• 

"4. As I read the provisions of A.W. 50i referred to 
above, the exception is permissiTe only and not intended to 
be mandatory. Therefore it is within the discretion or the 
reviewing authority whether in such a case as this he will 
order the execution ot the sentence or will forward it under 
A.W. 50!. Ot course I am aware that the term 'may' has at 
times been construed as meaning 'must', but I see no reason 
wby the word 'may' as used in the provisions ot A.W. 50!, 
quoted above, should be given other than its literal mean­
ing. Accordingly it is '1IfY' opinion that the case is one 
properly tor review by the B/R under A.W. f>Oi.• 

The J"udge Advocate General approved the holding ot the Board ..without any 
further expression ot opinion. 

5. '?here 1s high authority tor Colonel Smith's view that the word 
-may,• in a atatute, though in some instances to be construed as "must•, 
in others is to have its natural meaning implying permission but not com­
pulsion. In Minor v. Mechanics' Bank (l Peters 46), Justice story, speak-
1ng tor the Supreme Court ot the United States and reterring to an act 
ot Congress chartering a bank 1n the District ot Columbia, said (p. 63): 
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"The second section provides, 'that the capital stock 
or said corporation, may consist or $500,000, divided into 
shares or $10 each, and ~ be paid 1n the following man­
ner, ~hat is to say: one dollar on each share, at the time 
or subscribing, one dollar on each shar~, at sixty days, and 
one dollar on each share, ninety days after the time or sub­
scribing; the remainder to be called ror, as the president 
and directors may deem :proper; :provided they do not call 
ror any payment in less than thirty daye, nor tor more than 
one dollar on each share, at any one time.' The argument 
or the defendants is, that 'may', in this section, means 
'must;' and reliance is placed upon a well-known rule 1n 
the construction or :public statutes, where the word 'may,' 
is otten construed as im.:perative. Without question, such 
a construction is proper, 1n all cases where the legisla­
ture mean to impose a positiTe and absolute duty, and not 
merely to give a discretionary power. ~t no general rule 
can be laid down upon this subject, further than that that 
exposition ought to be adopted 1n this, as in other cases, 
Which carries into etrect the true intent and object ot the 
legislature 1n the enactment. The ordinary meaning ot the 
languag&--l.llUSt be :presumed to be intended, unless it would 
manitestly>aeteat the object ot the :provisions. Now, we 
cannot say, that th"re is any leading object 1n this charter, 
'Which will be defeated by construing the 1110rd 'may' 1n its 
common sonse, as importing a power to extend the capital 
stock to $500,000, and not an obligation, that it shall be 
that sum. and none other. • * *·• 
6. In United States T.· Thome.n (156 u.s. 358), the Supreme Court 

had betor• it en act or the legislature or Louisiana with respect to 
the :tiscal at:ta1rs o:t the city ot New Orleans. J'ustice White, attar­
wards Chiet J'ustioe, speek1Dg tor the ooun, said (pp. 358, 359): 

•••*The aot ot 1877, a1'ter dedicating the reTenues 
ot each year to- the expenses ot that· year, took any surplus 
out ot the 1.m:perative·rule thua established by the proviso 
that 'any lltU"pl:u.s ot Mid revenues may be applied to the 
indebtedneas ot tormer 7ears.' In other words, having rixad 
intlaxibly the rule by which the revenuea ot the ;rear were 
to be first used to pay the debt• ot the year, it made an 
axoeption by allowing the Sllrplus ot 8.l1J' 7ear to be applied 
to the debts •ot :toi,aer ;reara.• The rule was 1m.perat1Te; 
the exoaption permisa1ve or facultatin. • • *. 
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•rt is familiar doctrine that where a statute confers a 
power to be exercised for the benefit of the public or of a 
private person, the word 'may' is otten treated as imposing 
a duty rather than conferring a discretion. Mason v. Fear­
son, 9 How. 248; Washington v. ~' 8 Wheat. 681; Super­
visors v. United States, 4 Wall. 435. This rule of con­
struction is, however, by no means invariable. Its applica­
tion depends on the context or the statute, and on whether 
it is fairly to be presumed that it was the intention or the 
legislature to confer a discretionary power or to impose an 
imperative duty. ~ v. Mechanics' ~' l Pet. 46; ~­
ney v. Chesapeake ~ .™~ 2.2.•, 8 Pet. 201; Thompson 
v. Carroll's I.essee, 22 How. 422." · 

To the same effect are Thompson v. Carroll's I.essee (22 How. 422, 434); 
Farmers' ~ v. Federal Reserve ~ (262 U.S. 649, 662), and Jll8llY' 
other cases. 

7. Upon consideration or the purpose ot Article or War '50i, it ia 
obvious that Congress can have had no reason peremptorily to require a 
reviewing authority to order the execution of a sentence based aolel.7 
upon a plea or gu1lt7 and to deny him the privilege, if he so desires, 
or obtaining the action or the Board or Review and The Judge Advocate 
General on the case. The Board, therefore, holds that it Jna.7 properl.7 
take jurisdiction of and act upon the case. 

( 
~. --~ 

8. The evidence tor the prosecution showed that Carl Kortenson 
owned an automobile which was 1n the possession or J"obn D. Barber; 

· that Barber and his wif'e on the evening ot August 14, l9ZS, went to 
a show in Portland, Oregon, and lett the car parked on the street in 
that city; and that when they came out the car was gone. 'l'wo deput7 
sheri:rts of Clark County, Washington, on the tollowiDg evening round 
this car on the Fruit Valley road in that county "with the tires and 
battery missing. Evan E. Rees, operator of a service station at 39th 
and Main Streets, Vancouver, Washington, testified that accused and 
tv.o other soldiers on· August 14 (probably the witness' error for 15th), 
pawned two tires to him; and Meyer Finklestein, proprietor or a store 
known as Kelly's in the same city, testified that he purchased a battery 
of accused on the evening of August 15th. A. Washti,.gtou. 1.~tate highway' 
patrolman testified to arresting accused and two others'shortl7 after 
midnight the night of August 15th at the border patrol station, mean­
ing presumably the border bet1¥een Washington and Oregon. 
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9. The foregoing constitutes all the evidence in the case, ex­
cept three contessions by accused: -

a. A contession made the ne::x:t morning to the Chier or Police 
of Vancouver, V/ashington, and two de:puty sheriffs, as follows: (record, 
P• 10): 

"On August 15th, 1938, about 2:30 P.M. when I was riding 
with Vernon Goad in Harold Hodges' automobile, Goad told me 
he stole a Chevrolet coupe in Portland and drove it to Van­
couver, Washington, parking it around 17th and Franklin, Van­
couver. Jie drove Hodges' car to where the stolen Chevrolet 
was parked, 17th and Franklin. Goad got in the Chevrolet and 
I drove Hodges' car. We drove down to Fruit Valley in Van­
couver, and we pulled along side the highway by two large 
trees. We both understood that the Chevrolet was being taken 
to Fruit Valley where we were going to strip it. After park­
ing the car along side the road in Fruit Valley I and Goad 
removed two ot the tires on the left side or the car. We 
took these to Portland and also the spare tire on the back or 
the Chevrolet and sold them to a used tire shop on Union 
Avenue, receiving $2.75 for them. The spare tire was 'VIOrn 
out and we did not get anything for it. After selling the 
tires in Portland, Goad and I came back to Vancouver Barracks 
where we picked up lbdges. We three, I, Hodges and Goad went 
to where the stolen Chevrolet was left.in Fruit Valley and we 
took the other two tires and also the battery. We all had a 
part in taking the tires off. The battery was sold to Kelly's 
second-hand store at 8th and Washington, Vancouver, Washington. 
We received 50~.for it. I sold the tires in Portland and the 
battery at Kelly's, that is the first tires that were taken ort. 
The tires on the right side of the car were sold by Goad to a 
service station at 39th and Main Vancouver, Washington. I knew 
that the Chevrolet was stolen and I also knew I was committing 
a theft in taking the tires and battery from the stolen Chevrolet." 

b; A letter writte:ii by him to the District Attorney (Ex. 
"0"): 

"Wednesday Aug. 24/58. 

"District Attorney 
"DeWitt J'ones, Clark County 
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"Dear Sir: 
"I am baying held here in the County Jail as an 

accomplice to 'stripping' an automobile. The other two 
boyes were taken to Tacoma hlonday to stand trile in Feder­
al Court. I was only involved in the 'stripping' of one 
car&: would like to know 11' you could give me probation 11' 
I would leave this State. I relize that I have gotten my­
self into some serious trouble&: my one thought in mind is 
to try & rehilibate myself. I know I did Wl'Ong, but if you 
can give me some kind of consideration I am sure I'll 
straighten myself up&: carry myself in a straight path :f'roDl 
hereon. I have been incarcarated here 10 dayes &: believe 
me I have learned my lesson• 
.Any consideration which you may be able to give me will be 
appreciated to the fullest extent. 

"Respectfully yours 

"Willis E. Jewell." 

c. Accused's testimony at the trial in which he said that on 
the evening in question {record, p. 16): 

"Goad had a car and asked me to go for a ride with him and 
I did. We drove around and down a side road a ways and Goad 
told me about a car he had. He was going to take the tires 
off and sell them. I had been drinking a bit and I helped 
him." 

The rest of accused's testimony was to the effect that he drank 
five quarts of elderberry wine that evenill8, became very drunk and re­
members little of what happened. 

10. It is presumed that the reviewing authority sent the record 
forward under Article of War~ tor the reason stated by the Division 
Judge Advocate in the note quoted, ~, paragraph 3, namely, the, sup­
posed inconsistency between accused's plea of guilty and his testimony 
as to his own drunkenness. The detailed narrative ot the everits of the 
previous afternoon and evening contained in accused's confession made 
the following morning (quoted~, par. 9) seems to contradict his 
claim of an intoxication so extreme th.at he did not know what he was 
doing; but, be that as it may, tl:e Board finds it unnece·ssary to reach 
a definite decision on the point raised by the Division-Judge Advocate, 
because, tor another reason hereafter set forth, it finds the record 
legally insufficient to support the findings and sentence. 
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ll. That reason will now be stated. It appears trom acoW1ed' • 
oonteuiou (quoted ante, par. 9), which are uncontradic'hd, that Pri­
nt• Goad stole the automobile in question in Portland, Oree,:,n, and 
that accuaed had nothing to do with that steal.1.ng. By' Barber'• dep­
osition (lb:. B). it is shown that this occurred Oll the nening ot 
.A.ugaiat 1'th. Goad drove the automobile to VancoUTer, Clark County-, 
Washington., ten miles away, and parked it on. a street in that c1t7•. .lo­
cuaed did not even know ot the existence ot the automobile or Qoad• • 
larceny ot. it until the next day about 2:30 p.m•• when Goad told hill ot 
it. !hereafter, Goad drove the c6.r to Fruit Valley, apparently near 
V:ancounr, and accused assiated 1-Jl strippil18· the tires end_ b~ttery trom · · 
the car and selling them, as told in detail in his contessiona (quoted 
ante, par. 9). In the opinion ot the Board, the larceny ot the auto­
mobile by Goad had been completed be:tore accused ceme into the case at 
all; the ·possession o:t. it by- Jlortenson and Barber had been tel"Jllinated, 
though wrong1'ully, by Goad; and there was no trespass against :Mortenson. 
or Barber by this accused, or taking ot anything trom the possession ot 
either b7 hia. The evidence :makes out a prima ~ case against accused 
ot be1.ng .an accessory atter the :tact to the larceny ot the e.µtOJDObile and 
receiving stolen goods; ~t no case ot larceII)", because he collllllittec1 no 
1tre~. 

12. In Digest Opin1.ons, 1M 1912-30, paragraph 1480, it 1• said: 

-Receiving stolen gooda, kn.owing them to be S"Olen, 18 
not an ottense included in the crime ot larceny, but 1s a 
separate. and distinct cr1ae.• 

In the two cases there digested, Cll 120948, Garcia, and Cll U.0949, Es­
pinosa, the accused were charged with larceny troll the person., but 'ihe 
court b7 exceptions and subst1tut1ona tound them guilty ot conspiring 
to commit larceny, be1.ng accessories before the tact to the larceII)", 
and receiving stolen mone7. The Board ot Review, with the approval ot 
The J'ud8e-AdTocate General, held that none ot the otten.ses ot which the 
court .tOUlld accused guilty was included within that charged, and set 
aside the tindinga end sentence. 

13. In QI 20819', Cashen, the Board ot Review had before 1t a cue 
in which another soldier, J'obnson, upon t17ing the door ot a tailor shop 
while he was walking post as a sentinel, tound it unlocked. 1ohnson 
entered, removed clothing :trom the abop, and h14 it nearb7. 'lhen re­
lieved trom post, he awakened Casteen, told him Tdlat he had done, and the 
two carried the cloth1.ng to their barrack and put it tiret into J'ohnson's 
and later part ot it into Caateen•s locker. Cuteen was convicted ot a 
11l>8cit1cat1on alleging receipt ot_atolan goods, obTioualy modeled on that 
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in Manual for Courts-Martial, Appendix 4, form 160, in violation of 
the 96th Article of War. The Board ot Review and The .Tudge Advocate 
General sustained the conviction. It that conviction of receiving 
stolen goods was proper; and it the Garcia and Espinosa cases, hold­
ing that larceny and receipt ot stolen goods are separate and distinct 
offenses, are right; then the present oonviction is wrong, because 
there is no difference in prinoiple between the Casteen case and that 
now betore the board. 

<3-4. The position ot the Board ot Rm:ew is sustained by many 
court decisions, ot which the oldest, as well as one ot the most ap­
posite, is.!!!,! v. McMakin ~ ~, reported in a footnote to~ v. 
King, Russell and Ryan, 332. The two defendants were jointly tried at 
Lancaster assizes in 1808 for larceny of a horse, cart, flour and apples. 
One Heaton lett his horse and cart, loaded with !lour and apples, un­
attended in the street. KcMa.kin led the horse away and got ·another per­
son to driTe it to his house in the same town, where Smith, who was at 
work in the cellar, atter causing the light to be put out, assisted ill 
removing the contents of the cart. The court directed the acg_uittal of 
Smith on the ground that the asportation was complete bet'ore he became 
involved in~ case. 

15. In~ v. ~ Russell and Ryan, 332, Hill and Smith, 1D. the 
absence ot' the det'en.de.nt, King, broke open anrehouae and took t'rom it 
thirteen t'irkins ot' butter and ten cheeses, end put them. 1n the street 
thirty yards away. They then retched the defend.ant, who assiated in 
carrying the stolen articles to a cart. The case was considered by all 
the judges ot England who -

•• • • were ot opinion, that as the property was removed 
:rrom the owner• s prt11ises before the prison.er was present, he 
could not be oonsidered as a principal; and that the conviction 
as such was wrong.• 

The~ case is the leading case on the point and is cited and followed 
ill Jll8Jl3' others. 

16. In Steed v. State (4. Tex. Cr. 568, 6'1 S.lf. 328), the defendant 
was convicte~larc~ a steer. Three men were on a hunting trip. 
Steed and Thomas were_.,...out hunting while Reese was lett behind in the camp 
which they had set up. When Steed and Thomas returned, they found that 
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Reese ba.d shot and cut up a steer near the camp. They helped him 
load the carcass upon a wagon. They testified that Reese told them 
that the steer was his. In tact it belonged to another. The court 
aet aside the conTiotie>n ot larceny and held that Steed and Thomas 
could be gu1lty ot reoe1T1ng stolen goods at most. ~ v. fil.!!!. 
(83 Tex. Cr. 442, 203 s.w. 896), is a closely si.Jll.1lar case on the 
tacts and the law. 

17. In Pass v. State (34 Ariz. 9, 267 Pac. 206), the tacts were 
substantially the sameTs""in the case now before the Board. Defendant 
was convicted ot larceny or a Ford automobile. 'l'he evidence showed 
that one .f..guilar, · driviilg the l!'ord 1n question on the street in Fboenix, 
1nT1ted · accused to ride w1th him. After the defendant was in the car, 
Aguilar confided to accused that he (Aguilar) had stolen it, and asked 
accused to help him strip it. Aguilar drove the car to the country and 
concealed' it in some weeds and brush where the two removed the rims and 
tires. Aguilar sold the tires and gat'e the defendant part of the pro­
ceeds. The opinion concludes: 

"Aguilar, on the stand, admitted the stealiilg of the car 
trom the corner or Second and Ad.ems streets, in the city ot 
Phoenix, and that after stripping the same he sold the tires 
tor fS. He denied absolutely that the defendant herein had 
anything to do with the stealing of the car or the sale ot the 
tires, but in response to the question, 'Did you pay any of 
this money to Leo Pass?' stated that he paid him 02.50 be-
cause he owed him the money. The above statement of tha de­
tendant and the extract from the testimony of Aguilar are th• 
only portions ot the evidence which in any way I shape, or 
taahion connect defendant with the larceny. Either separately 
or together, th97 show, at most, that he was an accessory af-
ter the tact or a receiver or stolen goods, as the larceny must 
have been tully completed at the time he first knew ot 1't, while 
he wu intor.m.ed e.aainst and conviated as a principal in the crime 
ot larceny. While the evidence would have sustained a conviction 
ot being an acceaso17 atter the tact to the larceny ot the auto­
mobile described in the intormation, or of receiviilg sto1en goods, 
it is entirely insufficient on which to base a verdict of guilty 
ot the ottense set up. A detendant :may not be charged W1th one 
crime and then convicted thereot on proof or an entirely dit­
te:rant ot:rense. 
· "'l'he judgment is reversed and the caae remanded to the 
superior court or liiaricopa county tor a '1e• trial." 

• lO " 
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18. In 36 Corpus Juris '198, it is said: 

•0ne who athr a larceny baa been completed merely 
aids 1n the turther removal or the stolen e;<>"ds is not a 
princi-oa.l. ill the theft but only an acceasary a.t'ter the 
.tact; • • •.• 

Other author1t 1ea to the same et!eot are Rex T. Kjlly (Ru,sell and 
Ryen 4,21); Able Te Commonwealth (5 Dish (Ky.) 698 ; NortonT~ People 
(8 Cowen (N.Y.) 137); lUtchell v. ~ (44· Tex. Or. 228, 70 S.W. 20S) • 

19. The Board bas not overlooked certain cases, such as Good v. 
State (21 Okl. Cr. 328, 207 Pac. 565), and others cited 1n theiio'te to 
the Good case 1D. 29 A..L.R. 1029, holding guilty- ot larcen7 a person, 
who, a:tter the original taking b7 another, assisted in carrying the 
stolen articles turther allB.Y', on the theoey that the asportation waa 
incomplete at the time that he entered the picture. Some of these cases 
are di~tinguisbable on the tacts trom the present case, bu.t the Board 
considers such ot them as are not so distinguishable Wl80U.Jld in principle 
and inconsistent with the better line of cases already cited. At most 
a person involved in such a case 1s concerned 1n the asportation, the 
carrying away, only; but both the common law indictment tor larceny 
and our forms of specifications for that otrense (M.C.1l. Appendix 4, 
forms~ and 110) allege, not the alternative, that the defendant did 
take, steal, or carry away certain articles, but the conjunctive, that 
he did take, steal, and carry them away. Ot these the taking, involving 
a trespass, is an absolutely indispensable element ot the crime (M.C.M. 
par. 14:9 ,&)• In a common law indictment tor larceny, the Latin •cepit", 
meaning •took", was a word ot art, without which the indictment named 
no offense (l Hawkins' Ple~s of the Crown, 8th Ed. 142; 36 Corpus 1ur1a 
812). Hawkins, at the page cited, 1n discussing larce117, says: 

"It is to be observed, that all tel0117 includes tres­
pass; and that every indictment or larcen7 must have the 
words felonice cepit, as well as asportavit; from whence 
it follows, that 1! the party be guilty o! no trespass 1n 
taking the goods, he cannot be guilty of' felony 1n carry­
ing them away." 

20. Neither has the Board of Review overlooked section .332 or the 
United States Criminal Code, act or March 4, 1909 (35 Stat. 1152; 18 
u.s.c. 550), as follows: 
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"Whoever directly commits any act constituting an of­
fense defined in any law of the United States, or aids, abets, 
counsels, commands, induces, or procures its commission, is a 
principal." 

This accused did not aid, abet, counsel, command, induce, or procure 
the commission of the larceny b;r Goad; on the contrary, the crime had 
been connnitted by Goad before accused ever saw or heard of the auto­
mobile in question. Though some judges have u);tered ~ that this 
section wipes out the distinction between principals and accessories 
(Madigan v. United States, 23 Fed. (2d) 180), when the cases are ex­
amined it is found that they deal solely with accessories before the 
fact; whereas this accused, if an accessory, was one after the fact. 
Indeed, the very language of section 332, quoted above, is substantially 
the same as that or the definition of an accessory before the fact. Com­
pare it with the following from Bouvier's Law Dictionary: 

"~ accessary before !a! !!.21 is one who, being absent 
at the time of the crime committed, yet procures, counsels, 
or com:ma.n.ds another to commit it; l Hale, Pl. Cr. 615." 

On the other hand, observe Bouvier's definition or an accessory after 
the :f'aot: 

"*••one llho,. knowing a felony to have been com­
mitted, receives, relieves, com.torts, or assists the 
felon; 4 Bla. Com. 37.• 

21. The next section of the same act, Criminal Oode, section 333, 
act of March 4, 1909 (35 Stat. 1152; l8 u.s.o. 551), is as follows: 

"Whoever, except as otherwise expressly provided by law, 
being an accessory after the tact to the commission or any 
ottense defined in any law of the United states, shall be 
imprisoned not exceeding one-half the longest term or im­
prisonment, or tined not exceeding one-halt the largest fine 
prescribed :tor the puniabment of the principal, or both, it 
the principal is punishable by both tine and imprisonment; 
or if the principal is punishable by death, then an accessory 
shall be imprisoned not more than ten years.• 

It section 332 of the Criminal Code enacted llarch 4, 1909, supra, made 
all accessories, both before and after the tact, principals, what was fl 
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the reason or necessit7 tor Congress in the next section providing 
tor the punishment of.accessories arter the tact? Also, it section 
332 made accessories atter the tact principals, we have t"WO incon­
sistent provisions as to the punishment: Section 332, that the7 
shall be punished as principals; and section 333, that th97 shall 
receive punishment halt as severe as that or principals. 

22. In~ v. United States (275 Fed. 51), the defendant was 
indicted tor aiding and abetting 1n the interstate transportation ot 
'M>m.8D. tor en immoral purpose. The report states (p. 52): 

••••Rizzo was convicted upon eTidence that atter the 
arrival ot the women in Pennsylvania he received them. in his 
house where later they- engaged in prostitution, and upon an 
instruction by- the Court that, it he thereby- enabled the 
other defendants to accomplish the unlawtul. purpose tor which 
they- had transported the women,: he becema a participant 1n 
the crime by- aiding and abetting its perpetration and was 
equally guilty-, although, as it' was conceded by the Goven­
ment, there ,uaa no eTidence that he had participated 1n or 
had any- knowledge of the transportation ot the women tram 
New York to Penns7lvania. Thereupon Rizzo sued out this 
writ, raising the question whether one can unlawfully aid 
end abet the commission ot an offense defined by the White 
Slave Trattic .Act when he bad no knowledge ot the offense.• 

The court said: 

"Section 332 of the Penal Code • • • deals with acces­
sories at or betore the tact; section 333 * • • with ac­
cessories atter the tact. Rizzo was indicted under section 
332. As the ottense was complete before Rizzo knew ot it 
and betore he did t be act charged to have been in aid o; 1t, 
it tallows that he could not be legally- convicted ot know­
ingly aiding and abetting 1ts perpetration. As we are deal­
ing with a question ot law, not with a matter of morals,•• 
are constrained to reverse the judgment below.• 

The toregoing case is directly- 1n point, bOth aa to the inapplicability 
ot seotion 332 of· the Cr1m1nel Code and as to the main. proposition that 
an accused cannot be convicted as a principal it the otrense was com­
pleted betore he came upon the soene. 
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23. The Boe.rd has also considered section 2601, Remington's 
Revised Statutes of Washington, as follows: 

"URCnIT. Every person who, with intent to deprive or 
defraud the owner thereof -

"(l) Shall take, lead or drive away the property o:r 
another; or 

"(2) Shall obtain from the owner or another the pos­
session of or title to any property, real or personal, by 
color or aid of any order tor the p~yment or delivery o:r 
property or money or any check or draft, knowing that the 
maker or drawer of such order, check or draft was not 
authorized or entitled to make or draw the same, or by 
color or aid of any fraudulent or false representation, 
personation or pretense or by any false token or writiDg 
or by any trick, device, bunco game or fortune-telliDg; 
or 

"(3) Having any property in his possession, custody 
or control,as bailee, !actor, pledgee, servant, attorney, 
agent, employee, trustee, executor, administrator, guardian 
or officer o:r any person, estate, association or corpora-
tion or as a public ot!icer, or a person authorized by agree­
ment or by competent authority to take or hold such possession, 
custody or control, or as a tinder thereof, shall secrete, 
withhold or appropriate the same to his own use or to the use 
o:r any person other than the true owner or person entitled 
thereto; or 

"(4) HaviDg received any property by reason o:r a mistake, 
shall with knowledge o:r such mistake secrete, withhold or ap­
propriate the same to his own use or to the use of any person 
other than the true owner or person entitled thereto; and 

"(5) Every person who, knowing the same to have been so 
appropriated, shall bring into this state, or buy, sell, re­
ceive or aid in concealing or withholding any property wrong­
fully appropriated, whether within or outside o:r this state, 
in such manner as to constitute larceny under the provisions 
o:r this act -

"Steals such property and shall be guilty o:r larceny." 

It will be observed that the.firth subsection includes the 
present o:r:rense, and that this accused might therefore have been con­
victed in a Washington court o:r larceny. Does that fact make the present 
conviction valid? 
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24. The specification in this case alleges that accused did 
"take, steal, and carry away" certain articles, following the Manual 
for Courts-Martial, Appendix 4, form 94, in violation or the 93rd 
.Article of War, which article includes, without definition thereof, 
the word "larceny". The Manual for Courts-Martial, paragraph 149 £, 
takes over two pages to tell the reader what is and what is not lar­
ceny, and what does and what does not constitute taking, stealing, 
and carrying away. For reasons already stated in some detail, the 
Board thinks that this accused did not commit larceny at common law 
or as defined 1n the Manual. It is obvious that the Washington code 
changes and br0ad6'M8 the definition of that term so as to include 
many acts which are not larceny at common law or under the 93rd 
.Article of War. If the word "larceny" in Article of War 93, and the 
words "take, steal, and carry away", in a specification, are to have 
one meaning in one state and a different meaning in another, follow-
ing the provisions ot the codes of the several states, it was tu.tile 
for the authors of the Manual for Courts-Martial to take so much space 
and trouble to define those words. They would have done better merely 
to refer the reader to the oode ot the state in which the.offense oc­
curred. Thef made no such reference, from which the inference is jus­
tified that they._considered those words to have the same meaning wherever 
the .A:rrey might be. 

25. It will also be obsened that subsection (3) ot section 2601 
of the Washington Code (quoted ante, par. 23) brOadens the term. "lar­
ceny•, so as to include what is lcnoWn elsewhere as embezzlement. The 
Manual tor Courts-Martial, paragraph 149 h, devotes two pages to telling 
the reader what constitutes embezzlement. If the conviction now under 
consideration be held valid because ot subsection 5, then the authors 
of the Manual also wasted their tilu 1n writing paragraph 149 h, as by 
virtue ot subsection (3) e,- case ot embezzlement arising in the Artir/ 
in Washington State might upon the same theory be prosecuted under a 
specit1cation alleging that accused did "take, steal, and carry away• 
the property embezzled. 

26. It it were true that the word.a "larcenytt and "take, steal, 
and carry away", as used in military law, n.ry in meaning according to 
the state where the offense was committed, the unity so necessary ror 
a prompt and certain administration of military law would be destroyed. 

27. It has been held many times that a conviction otherwise proper 
will not be set aside because the charge mentions the wrong Article ot War. 
Oen the present conviction be held valid under the 96th Article ot War, it 
not the 93rd? 
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· Paragraph 152 .2,, discussing the 96th Article ot War, ot the llanual, 
says: 

"Among the crimes reterred to in this article may be 
those otfenses created by statute and given names therein 
which names are also tound in other Articles ot War given 
to ottenses which have essentially different elements.:for eXEllllple, in the war risk insurance act (sec. 25, as 
emended by the act ot October 6, 1917 (40 Stat., 402)), 
a talse statement is declared to be perjury under certain 
circumstances although not ma.de under oath. This perjury,.._ 
however, is not the perjury denounced by A. w. 93. There­
tore, the perjury detined by the war risk insurance act is 
chargeable under A. W. 96." 

It is to be noted that perjury under the 96thArticle ot War is not to 
be alleged according to the usual form or specification tor perjury 
(M.O.M., App. 4, form 96), but according to a form which follows the 
language of the act of October 6, 1917 (App. 4, form 165). So also 
the legislature ot Washington has created by subsection (5) ot section 
2601 a crime and called it larceny; but the crime which it tb,1.u3 created, 
though bearing the same name, is not larceny- at common law or as de- · 
tined in the Manual, nor is it pleaded in the same way. In State v. 
Roy (62 Wash. 582, 114 Pac. 439); ~ v. Martin (94 Yiash. 313, 162 
Pac. 356); and State v. Benton (150 Wash. 479, 273 Pao. 731), all 
prosecutions un~ubsection (5), the information did not allege that 
accused took, stole, and carried away certain property, but tollowed 
the language of subsection (5). Very likely a valid specitication could 
have been drawn in the present case in language following that subsection, 
and charged as a violation of the 96th Article ot War, and a conviction 
obtained under it; but that is quite different from saying that because 
ot that subsection a valid conviction can be obtained under a "took, · 
stole, and carried away" specitication by proot that the accused re­
ceived stolen goods. 

28. To the contention that the present conviction can be sustained 
as a violation ot the 96th Article of War, if not the 93rd, the short 
and conclusive answer is that the difficulty with the case is not that 
the specitication is laid under the wrong Article ot War. On the con­
trary, the language ot the specification is appropriate to the 93rd 
kticle ot War and follows a model (form 94) given in Appendix 4, Manual 
for Courts-Martial, under the heading "A.t'l. 93". The difficulty with 

. the present case is a variance between the specification and the proof, 
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and such a variance cannot be cured by supposing the charge to have 
mentioned another Article of War. The Board is of opinion that section 
2601 (5) ot the Revised Statutes ot Washington does not require or jus­
tify a decision in the present case different trom that which would 
otherwise be proper. 

!9. For the reasons above stated, the Board ot Review holds the 
record ot trial legal17 insutticient to support the tindil:lgs_ of guilty 
and the sentence. 

e Advocate. 
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1st Ind. 

War Department, J.A.G.O., DEC 6 1938 - To the Secretary of war. 

l. I do not concur in the foregoing holding by the Board of Review 
that the record of trial in the case of PriTate Willis E. Jewell, 
Company A, 7th Infantry, is legally insufficient to support the findings 
of guilty and the sentence. 

2. Accused pleaded guilty to the charge and specification alleging 
larceny by him, at Vancouver, Washington, on or about August 15, 1938, 
of two automobile tires and one battery, value about $5.65, the property 
of Carl Mortenson, in violation of Article of War 93. 

Evidence, including admissions and testimony by accused, wa1 
introduced indicating that about 2:30 p.m., August 15, 1938, accused and 
a Private Goad, both stationed at Vancouver Barracks, Washington, went 
together to the vicinity of 17th and Franklin streets, Vancouver, 
Washington, where a Chevrolet automobile belonging to Mortenson but sold 
conditionally to one Barker, was parked. The car was driven away by Goad 
with the understanding that he and accused would "strip" it. Arriving 
in "Fruit Valley in Vancouver", the two removed three tires, including 
the spare tire, took them to Portland, Oregon, and there sold two of 
them. Later in the day accused, Goad and a third soldier returned to the 
car and removed the remaining two tires and the battery which they sold 
in Portland and Vancouver. Upon arrest accused stated to a police officer 
that en route to 17th and Franklin Streets, Vancouver, Goad told him that 
he had stolen the car in Portland and bad driven it to Vancouver and 
parked it at the place noted. The car had in fact been wrongfUlly taken 
from a street in Portland where Barker bad parked it, sometime before 
11 p.m., August 14. Accused testified that he was drunk· at the time 
the tires and battery were taken and did not remember all that occurred. 

3. Inasmuch as the sentence adjudged was based solely upon findings 
of guilty of a charge and specification to which accused bad pleaded 
guilty, the reviewing authority was empowered, under Article of War 50f, 
to order execution of the sentence without preliminary action by the · 
Board of Review and The Judge Advocate General. In approving the 
sentence, however, the reviewing authority withheld his ord9l' of 
execution, apparently upon the advice of his staff judge advocate that 
such part of the testimony by accused as asserted drunkenness might 
not be consistent with the pleas of guilty. 

4. The holding by the Board of Review that the record of trial 
ia legally insutficient to support the findings and sentence is premised 
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upon a conclusion that the testimony of accused is inconsistent with 
the pleas of guilty in that it asserts that larceny of the car had been 
completed prior to participation by accused in the taking from the car 
or the tires e.nd battery and that, therefore, there was, 1n legal 
contemplation, no trespass by accused with respect to the tires and 
battery, a necessary element of the offense or larceny. The Board is 
or the opinion that accused may have been guilty or being an accessory 
after the tact or or having received stolen goods, but that neither of 
these offenses, nor any other offense proved, was included in that charged. 

5. I do not find any inconsistency between the pleas of guilty 
and the testimony of accused or the other competent evidence. 

6. Although accused asserted drunkenness and consequent lack of 
complete memory, his recitals of what occurred are or such circumstantial 
nature that his avowals of drunkenness do not raise any substantial 
doubt in my mind of his mental capacity to commit the offense, or amount 
to a contention on his part that he was so drunk that he could not 
entertain the specific intent involved in larceny. .. 

7. Assuming that the automobile had been stolen and parked in 
Vancouver on the evening or August 14 by Goad, without participation by 
accused, this circumstance did not purge the subsequent acts of accused 
of trespass with respect to the tires and battery taken on August 15. 

If it be concluded that an original larceny of the car by Goad 
had been completed prior to participation by accused in the removal of 
the car from its parking place in Vancouver and in the removal of the 
tires and battery, there is authority, as cited by the Board of Review, 
for the theory that accused was not, in legal contemplation, a party to 
that original larceny. On the other hand, it the acts of Goad in taking 
the car on August 14 and again taking and dismantling it on August 15 
are viewed as a single transaction, involving a single larceny, the 
participation by accused in the asportation and disposition of the 
property made him a party to that crime, tor it is generally held that: 

"One who joins with a thief and assists in asportation 
and disposition of stolen property, knowing at the time he 
does so that the other acting with him is in the act of 
carrying away the property of another, is equally guilty of 
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the larceny-." ~ v. ~, 207 Pac. (Okla.) 565, 566. 

See also State v. Behrens, 279 Pac. (Wn.) 607; section 332, Crim. Code 
of the United States {18 u.s.c. 550); Annotation, 29 A.L.R. 1031. 

If in fact, as seems probable and as the Board appears to assume, 
the original larceny of the car was complete before accused became a 
party to the transaction, it is my view that the subsequent taking of 
the car and the ta.king of the tires and battery by accused and Goad 
plainly involved a new and distinct trespass and larceny- apart from 
that theretofore committed by Goad. Goad, in leaving the car on a public 
street of Vancouver without retention of any physical control or dominion 
over it, relinquished or abandoned his possession thereof. In wrongfully 
taking the car from its parking place in Portland on August 14, he 
could have acquired no greater interest or right of possession than that 
of a thief, and it is elementary that a thief has no legal right or title 
to the thing stolen beyond his naked possession thereof. When he re­
linquishes actual possession, he relinquishes all he has, for constructive 
possession can only result from legal title or right of possession. 
Aldrich Mining Co. v. Pearce, 52 So. (Ala.) 911; Taylor v. ~. 72 S.E. 
(Ga.) 934; 50 C~~. 782; Clark and Marshall, Law of Crimes, 383, 384. 
It follows that when Goad left the car in Vancouver, constructive 
possession returned to the legal owner, and the taking by accused and 
Goad on the following day was a new and distinct trespass against such 
constructive possession and a new and distinct larceny-. Trimble v. state, 
26 s.w. (Tex.) 727; Taylor v. ~. 138 S.1'. (Tex.) 615. -

The pleas and findings of guilty of larceny- by accused of the 
tires and battery, are, in my opinion, fully supported by the record of 
trial•.And this is so whether the original taking by ~ad be regarded 
as part of a plan to strip the car which was joined in by accused the 
next day by further transporting the car and taking and selling the tires 
and battery, or whether it is true that Goad took the car originally 
for transportation from Portland to Vancouver, in order to get back to 
his post at Vancouver Barracks, and there abandoned it, so that the 
taking and carrying away on the next day by Goad and accused was a new 
larceny-. 

8. Under Article of War 5'*, as amended by the act of August 20, 
1937 (50 Stat. 724), you have authority to confirm the action of the 
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reTiewing authority- in approTing the sentence, or to disapproTe the 
sentence. 

9. I recommend that the action or the reTiewing authority approTing 
the sentence be confirmed. A rorm of action to accomplish such confir­
mation 1a incloaed herewith, marked P'orm A. A rom or action to dis­
approTe the sentence 1n accord with the holding by the Board ot Review, 
marked P'orm B, is also incloaed ror your ~e should you deem such action 
appropriate. 

1 
~// 

1rfcct'"c ~ 
,U ~~;,Cbi7edA. 0. o.o[C 7 193S Allen W. Gullion, 

Major-General, 
e !udge Advocate General. 

3 Incls. 
Incl. l-Record ot trial. 
Incl. 2-Form ot action marked A. 
Incl. 3-Form. of action marked B. 

,' 

' 

AG 201 Jewell, 'jillia E. 2d Ind. 
(11-1-31::) EnI •.• 

War Dept., A.G.o., December 8, 1938. To The 

3 Incls. 
M/C 

Secretary- ~! War supported J. A.. G. 

I 
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Board of Review 
~..it 210678 

dAN 1 9 t939• 
UNITED STATES f 

) 
Ve ) Trial by G.C.M., convened at 

) Fort Sheridan, Illinois, July
Captain HARRY A. SHARP ) 14, 29, August 16, 17, 18 and 
(0-223523), Intantry­ ) 19, 1938. Dismissal and total 
Reserve. ) :rorteitures. 

OPINION ot the :00.ARD OP' REVIEW 
KING, ]RAZm and CAMPBEU., Judge Advocates. 

l. The Board o:r Review has examined the record or trial in 
the case o:r the otficer nmn.ed above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried up0n the following charges and specif­
ications: 

CHARGE I: Violation of the 93d Article of War. 

Specification l: In that Captain Harry A. Sharp, Inf-Res., 
being at the time Commanding Ofi'icer of 2695th Company, 
CCC, Camp Freesoil, P'-27 (Mich), Freesoil, Michigan, did, 
at Freesoil, Michigan, during the period from about July 
20, 1937, to December 17, 1937, feloniously embezzle by 
traudulently converting to his own use money or the value 
or about $15.00, the property of the United States, en­
trusted to him by various enrollee members or said 2695th 
Company, CCC, tor payment to the United States in se\tle­
ment ot tines assessed by the said Sharp against said 
various enrollee members of said 2695th Company, CCC. 

Specification 2: In that Captain Harry A. Sharp, Int-Res., 
being at the time Commanding Ot:ricer ot 2695th CompeJlY', 
CCC, Camp Freesoil, P'-27 (Mich), Freesoil, Michigan, 
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did, at Freesoil, Michigan, during the period trom 
about July 20, :937 to December 17, 1937, teloniously 
embezzle by traudulently converting ~o his own use 
money ot the Talue ot about $150.00, the property at 
the Direct Advertising Company, Baton J\ouge, 
Louisiana, entrusted to him by various enrollee 
nembers ot said 2695th Company, CCC, tor :payment to 
said Direct .Advertising Ccmpany. 

Specitication 3: In that Captain Harry A. Sharp, Int-Res., 
being at the time Comna.nding otticer ot 2695th Company, 
CCC, Camp Freesoil, F-27 {Mich), Freesoil, Michigan, 
did, at Freesoil, 'Michigan, during the period trom about 
July 20, 1937 to December 17, 1937, feloniously embezzle 
by fraudulently converting to his own use money ot the 
value ot about $15.00, the property ot the Camp Exchange 
ot said 2695th Company, CCC, entrusted to him by the 
said Camp Exchange while acting as its agent in the col­
lection ot payments tran various enrollees tor the Camp 
Annual, a publication. 

Specification 4: In that Captain Harry A. Sharp, Int-Res., 
beiDg at the time Comnanding Officer ot 2695th Campany, 
CCC, Camp Freesoil, F-27 (Mich), Freesoil, Michigan, 
did, at Freesoil, Michigan, during the J>eriod trom 
about July 20, 1937, to December 17, 1937, teloniously 
embezzle by fraudulently converting to his own use 
money ot the value or about $200.00, the property ot 
the Camp Exchange ot said 2695th Ccmpany, CCC, entrusted 
to him by the said Camp Exchange while acting as its 
agent in the collection or payments tram various 
individuals tor retail sales or gasoline. 

Specification 5: (Finding ot not guilty). 

CHARGE II: Violation ot the 95th Article or War. 

Specification: In that Captain Harry A. Sharp, Int-Res., 
did, at Freesoil, Michigan, on or about March 26' 1938, 
with intent to defraud wrongfully and unlawtully me.ke and 
otter to Ross Dairy co., a certain check, in words and 
tigures as tollows, to wit: 

TUSCOIA, ILLINOIS. Mar. 26, 193_!! No. 17~ 

THE Fm5T NA.TICN.AI. BANK 70-578 
PAYTO'IBE 7 

ORDER 01 Cash $15.00 
Fifteen and no/100 DOLLARS 
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/s/ Harry A. Sharp 

and by IIe8.Il..S thereof', did fraudulently obtain from 
said Ross Dairy Company $15.00, he the said Captain 
Harry A. Sharp, Inf-Res., then well knowing that he 
did not have and not intending that he should have 
sufficient funds in the First National Bank for the 
payment of said check. 

CHARGE III: Violation of the 96th Article of war. 

Specification 1: In that Captain Harry A. Sharp, Inf-Res., 
being at the time Commanding Officer of 2695th Company, 
CCC, Camp Freesoil, F-27 (Mich), Freesoil, Michigan, 
did, at Freesoil, Michigan, for the months or September 
and November 193?, with intent to deceive his superior 
officers, offic·ially report on required monthly tund 
audit statements, that said statements.were correct and 
that all assets and liabilities were included therein, 
which report was known by the said Captain Harry A. 
Sharp, Int-Res., to be untrue in that all of the out­
standing liabilities were not included. 

SpectfJ.cation 2: In that Captain Harry A. Sharp, Int-Res., 
being at the time COIImSllding Officer of 2695th Company, 
CCC, Ce.mp Freesoil, F-2? (Mich), Freesoil, Michigan, 
did, at Freesoil, Michigan, on or about December 17, 
1937, with intent to deceive his superior officers 
and Captain Gerald H. Reynolds, Inf-Res., his successor 
in comnand, officially report on his turn-over certificate 
that it was a complete and accurate state!I8nt or all 
amounts due the tund and of all outstanding debts and 
obligations payable from the fund, which report was 
known by the said Captain Harry A. Sharp, Int-Res., to 
be untrue in that all of the outstanding debts and 
obligations payable from the fund were not included. 

ADDITICNAL CHARGlt I: Violation of the 58th Article of war. 

Specification: In that Captain Harry A. Sharp, Int-Res, 
did at Camp Custer, W.chigan, on or about .rune 20, 
1938, desert the serTice of the United States, and 
did remain absent in desertion until he surrendered 
himself at Chicago, Illinois, on or about .rune 27, 1938, 

.ADDITICNAL CHARGE II: Violation or· the 95th Article of war. 

Specification l: (Finding of not guilty). 
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Specification 2: (Finding or not guilty}. 

Specification 3: (Finding or not guilty). 

Specification 4: (Finding ot not guilty}. 

He pleaded not guilty to all charges and specifications and was tound 
not guil\y ot Specification 5, Charge I, and or Additional Charge II 
and the tour specifications thereunder. He was found guilty of Speoit­
ication l, Charge I, of Specification 2,substituting 0100 tor 1150, of 
Specification 3, substituting $10 for $15, of Specification 4, sub­
stituting $30 tor $200, and of Charge I; ot Charge II and the specif­
ication thereunder; ot Specification 1, Charge III, excepting the month 
ot October, ot Specitication 2 and Charge III; and ot Additional Charge
I, guilty or absence without leaye trom June 20 to June 27, 1938, in 
violation of the 61st Article of War. No evidence of previous convictions 
was introduced. He was sentenced to be dismissed the service, to torteit 
all pay and allowances due or to become due, and to be co.ritined at hard 
labor tor one year. The reviewing authority approved only so much of the 
finding ot guilty ot Specitication 1, Oharge III, as finds that the ac­
cused, being at the time Commanding Officer ot 2695th Company, COO, Camp 
Freesoil F-27 (Mich.}, Freesoil, Michigan, did, at J'reesoil, Michigan, 
tor the month of November, 1937, with intent to deceive his superior ot­
ficers, officially report on required monthly tund audit statement that 
said stat811'.ll.ent was correct and that all assets and liabilities were in­
cluded therein, which report was known by him to be untrue, in that all 
or the outstanding liabilities were not included; approved the sentence 
but remitted the confinement imposed, and forwarded the record ot trial 
for action under the 48th Article of War. 

3. The court met July 14, 1938, at which time the accused upon 
being arraigned announced that he bad no special pleas to interpose 
and then pleaded to the general issue, not guilty to all charges and 
specifications (R. 10). The case was then continued until July 29, 
1938, at which time the court reconTened and the accused announced 
his desire to interpose a special plea to the jurisdiction or the court 
with reference to the additional charges (R. 11). The special pleas ot 
accused to the jurisdiction were overruled and a continuance taken (R. 
16) until August 16, 1938, when it proceeded with the trial or accused 
(R. 18). 

The pro1eout1on 1tated at the opening ot th1a sesa1on of th• 
court that it was desired to ohe.nse Spec1t1oat1on 1, Charse III, ao a• 
to .allege that the monthl7 :tund audit 1tatement1 therein mentioned per-

-'· 
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tained to the months of October and November, 1937, and not to Septem­
ber and November, 1937, as orig1nally alleged. The defense objected to 
the proposed ch.allge and the court tailed to make a ruling. The accused 
withdrew the objection (R. 22, 23). 

4. The evidence in support or the specifications and the charges 
of which lthe accused was found guilty will be separately summarized w1 th 
respect to each specification. 

With reference to Specification l, Charge I, alleging the 
embezzlement of $15, property of the United States, consisting of fines 
assessed by accused against enrollees and entrusted by them to him dur­
ing the period trom July 20, 19371 to December 17, 19371 or thereabouts, 
the evidence is as rollows: 

Captain Harry A. Sharp, In!antry-Reserve, the accused, While 
on a tour of active duty extending :t'l.'om July l, 1937 1 to June 30, 19381 

was Commanding O:rticer of the 2695th Company, CCC, Camp Freesoil, F-27 
(:Mich.), Freesoil, :Michigan, from July 20, 1937, to December 17, 1937 
(Pros. Ex. 1, par. l, R. 29, 30, 221). The accused signed all the pay 
rolls for the months of' July, August, September, October, and November, 
1937, while in command of 2695th Company, CCC (Pros. Ex. 1, par. 2, R. 
30). The pay rolls tail to show any entries o:r tines imposed against 
any member o:f' the company (Pros. Ex. l, par. 2, R. 36, 37). The ac-
cused in his capacity as commanding of1'icer was the custodian of the 
Company Fund of 2695th Company and as such signed the Council book of 
this company for the months ot August, September, October, and November, 
1937 (Pros. Ex. 1, par. 13). First Lieutenant Charles F. Ryan, Intantry­
Reserve, was on duty as •Junior Officer of Camp Freesoil, 2695 Company• 
from September 11 to December 17, 1937, inclusive, during which time the ac­
cused was his comm.anding officer. During the last stated period the ac­
cused made ccJ.1.ections from some of the enrollees of fines for millor in­
fractions of camp rules, imposed upon them by him. These deductions were 
made at the time he paid the enrollees, there being no hearing demanded. 
The various collections totaled ten or twelve dollars. These collectiona 
were made ·:rrom a consolidated collection record used at regular times or 
company payment and entered as fines. Lieutenant Ryan called the name 
of the payee and when he stepped up to the pay table, the deduction was 
made by the accused from the collection sheet when he paid the enrollee. 
The enrollee received the money due less the deduction which accused re­
tained in his possession end so tar as Lieutenant Ryan is aware these 
moneys were never placed in any orticial tund (Pros. Ex. 1, R. 38, 39). 
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:Enrollee Walter L. Everett was a member ot 2695th Company, 
CCC, during the period between .Tuly 20, and December 17, 1937, when it 
was commanded by the accused. Everett was tined and paid small sums 
on t110 occasions tor minor infractions (Pros. Ex. 4, R. 46). 

From the testimony or the accused, it appears that while in 
command or the company he collected trom the enrollees in tines or as­
sessment a an amount not exceeding tl5 (Pros. Ex. 4, R. 285, 286, 287), 
and he used the money as it became available and that as there was none 
le:tt, he knew that he had used it all; that the money was kept to the 
best ot his recollection in the sate in envelopes, with the amounts 
marked so that they could be identified (R. 286, 287). The accused also 
testified that a part ot a payment made to the Olson Lumber Company con­
sisted ot tines assessed against enrollees over a period ot tour or tive 
months which had not been entered on the pay roll, end or which he had 
no records (Pros. Ex. 5, Ex. B, R. 49-50). 

Specification 2, Charge I, alleges the embezzlement of $150, 
property ot the Direct Advertising Company, entrusted by enrollees to 
accused from July 20, 1937, to Decemb8l' 17, 1937, or thereabouts, tor 
pa:vm,ent to the Direet Advertising Company, ot which amount he was round 
guilty or the embezzlement of $100. Specification 3 alleges the embez­
zlement ot $15, property or the Camp Exchange, entrusted to accused by 
the Ce.mp Exchange while he was acting as its agent in the collection ot 
payments from enrollees tor the Camp Annual, a publication, from July 20, 
1937, to December 17, 1937, or thereabouts, ot which amount he was found 
guilty ot the embezzlement ot $10. The evidence with respect to these 
specifications may be summarized as follows: 

J'irst Lieutenant W. H. Stover, Infantry-Reserve, the commandillg 
otticer or the 2695th Company, Civilian Conservation Corps, just prior to 
accused, entered into an agreement on .Tune 11, 1937, with the Direct Ad­
Tertising Company, Be.ton Rouge, Iouiaiana, to collect tor them $2.40 per 
copy tram the enrollees on seventy-tour orders for a publication called 
the 1937 District Annual. This amount was to be collected through the 
Cem,p Exchange, either in a lump sum or at '-the rate of eighty cents · 
per month, etrective the tirst pay day subse~uent to .Tune 11, 1937. 
'l'he CompanJ" Fund was to receive ten percent on all of the money col­
lected, the balance to be paid by the Camp Exchange to the Direct A4-
vert is1ng 0omp6ll1' (R. 261, 262). When.Lieutenant Stover was'relieved 
by accused on July 20, 1937, he turned over to him $43 that had been 
collected from the enrollees tor the District llJlnual (Pros. Ex. l, par. 
3, R. 30, 22', 261). The accused on or about July 20, 1937, upon as­
suming command or the company, received $43, which had been collected 
by his predecessor tor the sale ot the official CCC Annuals to enrollees 
(Pros. Ex. l, R. 30). It is sho1'lll by Lieutenant Stover that accused 
took over the property and tunds, including contracts with the Direct 
.Advertising Company (Pros. Ex. 6 (Ex. A), R. 51, 52). None of the money 
so received was deposited in any bank to the credit of the Camp Exchange, 
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or transmitted to the Direct Advertising Ca:npaey (Pros. Ex. 1, par. 4). 
l!'irst Lieutenant Charles F. Ryan, Inte.ntry-Reserve, 'Who was on duty wUh 
the company between September 11, and December 17, 1937, was bcorder 
of both the Ccmpe.ny Fund Council and the Camp Exchange Council end 
collected trom certain members at the company- a total sum. ot $1.60 
tor the Annual and turned the money over to the accused. This amount 
was not entered on either the Camp Exchange or Canpany Fund records 
prior to December 18, 1937, when Captain Gerald H. Reynolds, Intantry­
Resene, relieved accused. There were sane Annuals, approx1.matel7 
six or eight, remining on hand, undistributed, When Lieutenant lqan 
was later relieved (R. 52-59). The accused teatitisd that he collected 
approximate~ $33 on 1uly 30 trom enrollees tor the District Annual 
(R. 262) with which :t'unds he purchased building material tor 'the camp, 
and also used all ot the collections on this Annual that he ma.de August 
31 tor building naterials which he used in the construction work at 
Ce.mp l!'reesoil (R. 263). Also the accused testified before Lieutenant 
Colonel B. A. Brackenbur,.,during an investigation, to the receipt ot 
$120 from enrollees (R. 67, 68). The .lnnuals came some time in 
September, how imny came he did not know, but turned them over to the 
company doctor to distribute. Fifteen ot them remained on hand in the 
company office, and at least ten were there when accused we.a relieved 
on December 17 (R. 264). 

Specification 2 alleges the money embezzled to he.Te been 
the property ot the Direct Adnrtiaing Comp81ly and to have been entrusted 
to accused by various enrollees tor payDSnt to ttiat company. Specification 
3 alleges the money embezzled to have been the property or the Camp Ex­
change, entrusted to accused by the Exchange while accused was acting as 
agent at the Exchange in the collection of payments trom TSrious enrollees 
tor the Camp Annual, a publication. The best evidence or the arrangement 
tor the collection ot payimnts tor the Annual and the allonnces tor 
coillllission tor so doing is the contract between the Direct Advertising 
Company and accused's predecessor in comnand, Lieutenant Stonr. 'l'he 
contract is Exhibit A to Lieutenant Stover's deposition, Prosecution's 
Exhibit 6. That contract provides: 

"The Commanding Officer of Caapany -~, Camp 
Freesoil, Camp Custer CCC District, Sixth Corps 
Area, hereby acknowledges receipt or 1! orders for 
the 1937 District Annual at $2.40 per copy, trom 
the men in t21is CCC Canpaey. Such money will be 
collected in a lump sum on ttie signing of this 
agreement or at the rate of eighty cents per month 
per annual beginning with the pay immediate~ 
following the signing ot this agreement, except 
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_.,,a, is qualified in Par. 2, this comm.m.ication. 
Oolleotions will be made through the Oemp ~hallge. 
Suoh :monies collected. will be :rorwarded to the 
Direot Advertising Oompan7, Ba.ton Rouae, Louisiana; 
ho1NT1r1 ten percent(~) will be deducted tl"ODl all 
pl.JJICl.t• an4 credited to the Oom;puy J'und." 
It app1u1 troJIL the :tor1go1Dg tbat thl Camp kcheup n1 

th• agenc1. through which 90 peroent ot the amount oolleoted··wa, to be 
transmitted to the Da1ot Adv1rt1t1.Da Compq and 10 p1ro1n1 to the 
Company Jund, It would have been more logical to ohuge aoouaed 1ith1r 
w1th. a •1%1&1• apeoitication charging em.bezzlement ot all the money col­
lected tor the .Annuals, and alleging such money to have been the property 
ot the Camp Exch8%l8e: or with two spec1t1ca-Uone, one allegills embezzle­
ment ot 90 percent ot the money- collected, the property ot the Direct Ad­
vertisillg Company-, and the other allegiD8 embezzlement ot 10% or the amount 
collected, the property ot the Company- l'und, However, it has been held 
that a variance as to the ownership or the property embezzled lll81' be 
passed under the 37th Article ot War, provided accused is tairly informed 
ot the ot:rense with which he is charged and it is clear ·that the ottense 
charged and that proved are identical (OU 195513, ~; OlL 210327, Freemen). 

Specitication ~. Charge I, alleges the embezzlement ot t200, 
property- or the Camp Exchange, entrusted to accused while acting as its 
agent in the collection ot proceeds ot aales ot gasoline during the period 
trom about J'uly' 00, 1937, to December 17, li37. Accused we.a tound guilty 
ot the embezzlement or t30 ot the above amount. 

The accused was custodian ot the Camp Exchange :Fund ot the Camp 
Exchange ot the 2695th Company-, CCC at Cemp Freesoil, and signed the Coun­
cil book ot that company- tor the months ot .August, September, October and 
November, 1937 (Pros. Ex. l, par. 13, R. 30). There was a gasoline tank 
in use at Camp Freesoil, the capacity- ot which was approximately- 550 
gallons. There are no records available to show how much gasoline was on 
hand when accused assumed coJlllll8lld on J'uly 00, 1937, or when he was re­
lieved on December 17, 1937 (Pros. Ex. 1, par. 5 b, c). The Sinclair Re­
tining Compan;r delivered to the Camp Exchange, on-August 5, 1937, 000 gal­
lons; September 2, 000 gallons; September 9, 193'1, 230 gallons; September 
21, 200 gallons; October 2, 193 gallons; and December a, 200 gallons; a 
total ot 1223 gallons (Pros. Ex. l, par. 14, Pros. Ex. 8, R. 101). The 
only deposit to the credit ot the Camp Exchange trom J"uly 00, 1937, to 
December 17, 1937, for the sale ot 8.111 gasoline to individuals was the 

•, deposit ot $29.40, on September l, 1937 (Pros. Ex. No. 1, par. 5 .1,
R. 30). First Lieutenant Charles l!'. Ryan, Infantry-Reserve, was, 

-a-

http:Adv1rt1t1.Da


(31J) 

as stated above, on duty at Camp Freesoil trom September ll, 1937, 
to December 17, 1937, and the accused was conmanding otticer during 
that time. There was only one gasoline tank in use at the camp 
11hich was operated by.the Supply Sergeant, an enrollee named William 
Head (R. 185). Head dispensed the gasoline purchased trom the Camp 
Exchange to a· number ot the administrative and technical personnel 
ot the camp who were authorized to buy it (R. 71, 72, 73, 256). 
Lieutenant Ryan always paid his gasoline bill to the accused in 
person at the end ot each month, when notitied ot the emount due. He 
was then presented w1 th the gasoline sales slips. All ot the other 
Camp Exchange sales except gasoline were tor cash (R. 83). The amount 
ot money paid to accused by Lieutenant Byan tor gasoline tram September 
11, 1937, to December 17, 1937, was approximately ten to twelve dollar.. 
(R. 73). Lieutenant Ryan during this same period collected or had 
tu.med over to him anywhere trom titteen to twenty dollars tor mess 
and gasoline bills by others and tumed these amounts over to accused 
(R. 74, 76). The record tails to show the amount tor mess e.nd the amount 
tor gasoline. There were approximately six or seven owners ot private 
automobiles who were purchasing gasoline tor use in their private 
cars trom the Camp Exchange during this period (R. 74). Prior to 
December 17, 1937, accused was Camp Exchange Otticer (R. 82). While 
Lieutenant Ryan's only connection with the Exchange was that ot 
recorder, the GovernII8nt gasoline and Post Exchange gasoline were 
stored in the same tank, the storekeeper in charge ot the records 
kept two separate accounts 1n two separate books (R. 82, 83 and 84). 
The Oouncil book ot the Camp Exchange shows that ·$29 • .W was taken in, 
in the month ot September 1937, tor the sale ot gasoline; it appears 
also in the Council book as an expenditure (R. 84, 85). .An otticial 
investigation was mde on May 12, 1938, by Lieutenant Colonel Benjamin 
A. Brackenbury. Accused testitied betore Colonel Braek:enbury subsequent 
to a warning ot his rights under the 24th Article ot War (R. 66, 98, 104, 
106, ll3). Accused was asked about the disposition ot the money col­
lected tor the gasoline sales at the camp while in con:mand ot the 
2695th Company. Accused stated substantially that he sold the gasoline 
through the Camp Exchange to authorized individuals tor use in their 
private cars; that he had personslly ma.de collections ot ap,proximitely 
$200 (R. 108, 286), and that he did not turn over this amount to any 
proper Government authority (R. 107). The accused declined to state 
wnat he had done w1th this money (R. 108). AcC\..sed stated that he did 
deposit to the credit ot the Camp 11:xchange $29.40, in the Ce.mp Exchange 
Council book tor the month ot September, and that he had not made aey 
other deposits tor any so collected (R. 10~108) • .Amos Washington, 
Educational Adviser at Ce.mp Freesoil, bought about tive or ten dollars 
worth ot gasoline :trom the Army gasoline tank between J'uly 20 and 
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December 17, 1937, he always paid the accused, the price per gallon 
varied f'rom month to month (Def'. Ex. 8, R. 216). Altogether Lieu­
tenant Ryan collected $31 and some cents f'or gasoline sold during the 
time accused was commanding officer of' the company. These amounts 
were entered in the Council or Camp Exchange Council· book (R. 80). 
Re does not know or his own knowledge whether it was paid to Sinclair 
011 Company while he was Camp Exchange Otricer (R. 81). 

The evidence with reference to Charge II and the specification 
thereunder, alleging that accused passed a fraudulent check for $15 on 
the Ross Dairy Company, may be summarized as follows: 

Mr. Edward M. Owen, President of the First National Bank, 
Tuscola, Illinois, testified by deposition that the accused maintained 
a checking account at that bank f'rom March 1, 1938, to April 30, 1938, 
end from June 1, 1938, to June 14, 1938; that this account was closed 
on June 14, 1938, due to departure of accused f'rom the city. The policy 
of the bank in force since February, 1938, was to return checks when re­
ceived unless sufficient tunds were on deposit with the bank to cover 
the checks when presented for payment. Mr. Owen identified a check(~. 
A, dated Mar. 26, 1938, for $15, payable to cash, attached to his dep­
osition) as one,_.Presented to the bank on March 30, 1938, bearing on its 
face the signature of accused. This check was protested for nonpayment 
on the same date and returned. The balance of accused on that date was 
$4.4-0; accused deposited $264.80 to his account on March 31, 1938 (Pros. 
Et. 2, R. 30). Accused admitted that he uttered the check dated March 
26, 1938, payable to cash tor $15, to the Ross Dairy Company, and re­
ceived that amount in cash from the Dairy Company (Pros. Ex. 1, par. 7, 
R. 30, 244, 245), and that as tar as he knows the Dairy Company has never 
been repaid the $15 (R. 28', 285). 

Specification 1, Charge III, alleges that accused, with intent 
to deceive his superior officers, ma.de false official reports in his 
monthly tund statements tor September and November, 1937. He was found 
guilty with respect to the November statement only. Specification 2 
alleges that accused, with intent to deceive hie superior officers and 
Captain Reynolds, his successor in connnand, made a false official re­
port on his tum-over certificate. He was found guilty or this specif-

. ication. The evidence with respect to these two specifications may be 
summarized as follows: 

Captain Niles Bryant, Jr., Inf'antry-Resene, the CiTilian 
Conservation Corps Inspector, 2nd Inspection Area, Celllp Custer, CCO 
District, made frequent periodic inspections ot Camp Freesoil (R. 
145, 146, 147). Captain Bryant made an audit on or about December 
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17, 1937 (R. 152, 153, 157). A docwmnt was identified by this 
officer to be a statem:,nt or the Ccmpany Fund of the 2695th Company, 
Civilian Conservation Corps, as of November 30th, and which was 
presented to him by accused at the time o! the regular month~ 
audit (Pros. Ex. 22, R. 151). This statement also bore the signature 
or accused (R. 153). At time of presenting it, the accused officially 
reported that it contained all the existing obligations or the company 
(ProJ. Ex. 22, R. 154). It was accepted by Captain Bryant as a true 
statement of the Company Fund as of November :30th, and forwarded to 
the Finance Officer (R. 152). It was later discovered, same time after 
1anuary 1, 1938, that large outstanding obligations were not included 
(R. 155, 157). An official report was made to the District Commander 
(R. 156). These outstanding obligations consisted in part or an 
indebtedness or $398.78 for fruits and vegetables obtained from the 
Miklas Economy Market, Manistee, Michigan, and furnished to the company 
of which accused was comna.nding officer. The accused had been advised 
of this outstanding indebtedness. Accused, on December 16, 1937, 
informed the owner of the mrket that the new cooipany commander would 
take care of this unpaid account (Pros. Ex. 25, R. 168). The state­
ment of the fund submitted to Captain Bryant by accused tailed to 
include an wpaid balance due the Olson Imnber Company, Manistee, 
Michigan, tor $172.15. The Olson account shows payments to have been 
made on October 14 and December 2, 1937 (Pros. Ex. 27, R. 169). 
This lumber canpany began to do business with the 2695th Campany in 
September, 1937; they sold $193.65 worth of lumber to the 2695th 
Company at Camp Freesoil 1n the month of October, 1937. l?ayioonts 
were received from accused in October amounting to $50. The unpaid 
balance on November 30, 1937, was $172.15. A smll cash paym,nt 
was also made on December 2, 1937, leaving a balance due at the close 
of business December 16, 1937, or $152.16, and to the best o! the 
recollection of William. A. Olson, manager of the Olson Iwnber Company, 
the statements were mailed to accused in ttie regular course of business. 
Mr. Olson met accused some time in December and he promised to send 
remittance from his new camp 1n Illinois tor bills owed to the 
lumber company (Pros. E:x:. 27, R. 169, 239). 

The 2695th Company, CCC, Camp l!'reesoil, Qegan to deal with 
1osephine Miklas, the proprietor or Miklas Economy Market, dealer in 
groceries and meat, Manistee, Michigan, in February, 1937, and con­
tinued to do so until December l, 1937. The company was indebted to 
the ~larket at the close or business as 01' December 16, 1937, in the 
amount ot $398.78 (R. 238); this amount was for supplies furnished 
during the month or November, 1937. A bill for the amount due was 
submitted b;r mail on December 3, 1937. The accused came to see Mrs. 
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Miklas at the store on or about December 16, 1937, told her that 
'he was leaving Camp Freesoil and in reply to her q_uery as to who 
would take care of' the November account, she was informed that the 
next company camnander would (Pros. Ex. 25, R. 167). 

" An account due Farmers Exchange, Ludington, Michigan, 
presented December 1st for $92.65 showed no pay100nts ma.de during 
November and December, 1937 (Pros. Ex. 28, R. 169). It appears from 
the certificate or accused on the "Statermnt or Company Fund", 
"I certify that the above statement is correct, and that all assets 
and liabilities are included therein" (Pros. Ex. 22, R. 151). 
Captain Bryant stated: "I had no knowledge of any obligations that 
did not appear on this report of' November, 1937." (R.157.) 

Accused was relieved from command on December 17, 1937, by 
Captain Gerald H. Reynalds, Infantry-Reserve (R. 59, 91, 161). No 
collection sheets or records of amounts collected from enrollees, 
or to be collected from them were turned over by accused to Captain 
Reynalds on December 17, 1937, nor were any CCC Annuals turned over 
to him at the time (R. 60, 61). Accused submitted a financial state­
ment of the Company Fund to Captain Reynalds on that date purporting 
to show the total am:>unt at outstanding obligations of the company 
(Pros. Ex. 23). Captain Reynalds took the sta.texoont to be true, 
received it and signed for the money in the fund (R. 59, 63, 161). 
Captain Reynalds submitted a statement to The Inspector General (Ex.2fr) 
on May 17, 1938, listing the indebtedness or the company which was not 
reported to him when he assumed ccmnand on December 17, 1937 (R. 162). 
This indebtedness amounted to ¢1131.29 (Pros. Ex. 24 (Ex. A 13), R. 163). 
It consisted of items of various kinds which were not included 1n 
Statexoont of Company Fund (Ex. 23, R. 153). These items of indebtedness 
not listed by accused in his certification of' the Company Fund to 
Captain Reynalds included amounts due the Economy 1'.rarket, i39B.78; 
Olson Lumber Company, ~152.16; Farmers Exchange Store, $92.65. The 
certificate executed by accused reads as follows: 

"I certify that to the best of my knowledge and 
belief, the foregoing is a complete and accurate state­
ment of all amounts due the fund, of all outstanding 
debts and obligations payable from the fund, and of all 
outstanding checks (Nor reported paid by the bank) 
pertaining to the fund, and of all the securities~which 
are the property or the organization." (Ex. 23, R. 153). 

The transfer or the Company Fund to Captain Reynalds by the accused 
was done under the supervision or Captain Bryant, the Civilian Con­
servation Corps Inspector. Neither Captain Bryant nor Captain 
Reynalds knew that the statement ma.de by accused did not contain 
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all of the outstanding obligations 01' the Cora.pany Fund on date of trans­
fer, December 17, 1937 (R. 153-160, 161). 

Lieutenant Colonel Brackenbury made an official investigation 
or' the condition 01· the Company Fund of the 2695th Cor.tpany, CCQ, Camp 
Freesoil, between May 11 and 11ay 19, 1938. He found that the account 
between that company and the Direct Advertising Company had not been 
settled. He called the accused as a witness; he was sworn and advised 
of his rights under the 24th Article of War (R. 65, 66). The accused 
stated to Colonel Brackenbury that when he took over the company from 
Captain Stover there was turned over to him ~3 collected from enrollees 
by Captain Stover for the CCC Annuals. Accused did not deposit it, nor 
pay it to the Direct Advertising Company. He estimated that on one oc­
casion he had appro::d.mately $120 and on another approximately $100 that 
he had collected. He did not deposit any of it in a bank, he did not 
credit it to any Government fund, and he did not pay it to the Direct 
l:..dvertising Company, but he did spend the money for construction pur­
poses, materials, etc., at Camp Freesoil (R. 67, 68). 

Additional Charge I and the specification thereunder, alleging 
desertion at Camp Custer, Michigan, June 21, 1938, terminated by surren­
der at Chicago, Illinois, June 27, 1938. By exceptions and substitutions, 
accused was found guilty of absence without leave only for that period. 
The evidence with respect to the above charge and specification may _be 
summarized as follows: 

It appears from an extract copy of the Morning Report of Head­
quarters Company, Camp Custer, CCC District, Camp Custer, Michigan, that 
accused went absent without leave on June 21, 1938 (Pros. Ex. 3, R. 31), 
having departed from a hotel in Battle Creek, Michigan, where he was a 
guest so:oetime during the night of June 20-21, 1938 (Pros. Ex. 1, par. 
12, R. 30). This absence without leave was terminated on June 27, 1938, 
when he surrendered to Captain Louis Earlix, AG-nes., Assistant Adjutant 
General, CCC Headquarters, Sixth Corps .Area, Chicago, Illinois (R. 35, 
36 , 252, 253) • 

5. The explanation given by accused with respect to the allega­
tions against him was apparently unconvincing to the court and is so 
to the Board of Review. Even if the tacts were as claimed by him, 
they would not justif'y his devoting to the repair and construction ot 
buildings and sidewalks at Camp Freesoil the sums collected from the 
men of his company for other purposes, nor would they make such con­
version any the less embezzlement. Neither does the fact, if it be 
such, that these :runds were expended for materials and devoted to a 
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purpose.praiseworthy in itself, namely, the physical 1Jnprovement end 
betterment of the camp for the use of the CiTilian ConserTation Corps 
alter the legal situation. 8uoh COJ1Tersion was neTertheless to ac­
cused's own use, even though he did not benefit trom it pecuniarily. 
A man who converts funds entrusted to hill for 8D.Other purpose, notwith­
standing how worthy it may be, would neTerthelesa be guilty ot an em­
bezzlement (CM a:>1485, Darr). 

6. The Board teals that it is its duty to consider the question of 
the oo~'s jurisdiction, not only as to the additional charges, as to 
which the question was expressly raised by accused's special plea (R. 11; 
ante, this review, par. 3), but also as to the original charges. Accused 
Isa reserve oftieer ot the Anry who was at the time when it is alleged 
that the several offenses were committed on active duty with the Civilian 
Conservation Corps. The Board ot Review and The Judge Advocate General 
have held 1n several cases that such an o:tticer, on such duty, is liable 
to trial by court-martial tor offenses committed at such times (Dig. Ops. 
JAO 1912-30, Supp. VII, par. 1336 (1); CM a:>2366, !2!; CM a:>2601, Sperti; 
CM a:>2770, Cooley; CM 203303, Little; CU a:>3869, Lienhard). 

By paragraph "8, s.o. 150, Headquarters Sixth Corps Area, June 
29, 1937, accused was placed on active duty with the Civilian Conservation 
Corps :for a period ot six months, beginning July l, 1937. The order re­
cites that this was done "with his consent•. By letter ot Octobers, 1937, 
accused stated that his tour was to expire December 31, 1937, e.nd requested 
that it be extended six months. By paragraph 11, s.o. 267, Headquarters 
Sixth Corps Area, November l5, 1937, this extension was made. By para­
graph 36, s.o. 131, Headquarters Sixth Corps Area, J'une 30, 1938, accused 
was continued on active duty with the Civilian Conservation Corps until 
July 15, 1938. By paragre.ph 2, 2d Indorsement, Headquarters Sixth Corps 
Area to The Adjutant General, November 10, 1938, 1't was stated that ac­
cused did not request this last extension or consent to it. 

The original charge sheet is dated J'une 25, 1938, and the oath 
theraon is dated the same day. That charge sheet also shows tbat ac­
cused was placed 1n arrest June 29, 1938, and that it was served upon 
accused ~uly 9, 1938. All but one ot the specitications therein allege 
that the ottenses charged occurred 1n the last halt ot 1937, i.e., in the 
first six months ot accused's active duty with the Civilian Conserration 
Corps. One specification, the specification to Charge II, alleges an ot­
tense to haTe occurred March 26, 1938, during the second six months of ac­
cused's act1Te duty- with the Civilian Conservation Corps. 

The additional charge sheet is dated July 11, 1938, and the oath 
thereon was executed the same day. It was served on accused July 13, 1938. 
Accused was convicted or but a single offense charged thereon, absence 
without leaTe from June ro, 1938, to J"une 27, 1938, as alleged in the 
s~citication to Charge I. ' 
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The trial began and accused was arraigned .Tuly 14 but 
no evidence was then heard. The trial continued .Tuly 29, A~st 
16, 17, 18, and was concluded August 19, 1938. The reviewing au­
thority acted on the case October 25, 1938. 

The first question is whether the court had jurisdiction 
to try accused on the original charges and whether the Board of 
Review,·The .Tud.ge Advocate General, and the President have authority 
to pass upon the findings with respect thereto and the sentence. As has been 
said, all of the offenses alleged in the original charge sheet but one 
occurred in the first six months of accused's service with the Civilian 
Conservation Corps, but the charges were not preferred until nearly the 
end of the second six months. However, as the second six months was an 
extension of the first at the accused's request, and as there was no 
break between the two periods, the Boe.rd has no hesitation in holding 
that jurisdiction to try accused was not lost by that extension. The 
Board is also of opinion that jurisdiction to try accused on the 
original charges was not lost by the tact that the .trial was not 
com;pleted until after the expiration of all his tours of active duty, 
end that jurisdiction still vests in the Boe.rd of Review, The .Judge 
Advocate General, and the President to take all necessary action upon 
the record of trial. It has been held many til!les that if jurisdiction 
once lawfully attaches it is not divested by the subsequent termination 
of accused's military service; because, if such were not the law, of-
fenses committed on or near the last day ot a soldier's enlistment or 
an officer's service might go unpunished because of lack of time to 
assemble a court, try the case, and obtain action upon the sentence. 
In re Walker, 3 Am• .Jurist 281; In re Bird, 2 Sawyer 33, Fed. Case No. 
1428; Barrett v. Hopkins, 7 Fed.312; Dig. Ops • .TAG 1912, PP• 511, 512, 
pars. VIII D 1, 2, and 3; Winthrop on Military Law, ll9, reprint page 90. 

In several cases it has been so held as to reserve officers 
whose terms of active service had expired before completion of their 
trials or final action thereon by the reviewing or confirming authority. 
Dig. Ops. JAG 1912-30, Supp. VII, par. 1336 (2); CM 202601, S:perti; 
CM 202770, Cooley; CM 203393, Little; CM 203869, Lienhard; CM 208545,
rn; CM 210015, Ruddy. 

What is necessary tor the attachm!lnt of jurisdiction? In 
Winthrop on Military law, at the page cited, the learned author says -

ttit has further been held, and is now settled 
law, in regard to military offenders in general, that 
if the military jurisdiction has once duly attached 
to them previous to the date of the termination of 
their legal period of service, they may be brought 
to trial by court-martial after that date, their 
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discharge being meanwhile withheld. This principle 
has mostly been applied to cases where the offence 
was comnitted just prior to the end of the term. 
In such cases the interests ot discipline clearly 
forbid that the attender should go unpunished. It 
is held therefore that it before the day on 'Which his 
serrtce legally terminates and his right to a dis­
charge is COlD.l)lete, proceedings with a view to trial 
are commenced against him,--as by an arrest or the 
service or cbArges,-the military jurisdiction will 
tully attach, and once attached IDB.y be continued by 
a trial by court-martial ordered and held after the 
end ot the term or the enlistment or the accused." 

It is to be noted that the author mentioned as requisite tor the 
retention ot jurisdiction "arrest or service of charges" betore 
expiration ot m111tary service, not"both. Also. in the Walker case, 
above cite<3, the court said: 

"In this case the petitioner was arrested or 
put in continement, and charges were preferred 
against him to the Secretary or the Navy, betore 
expiration ot 'the time ot his enlistment; and 
this was clearly a sutticient cam;encement ot 
the prosecution to authorize a coo.rt-martial to 
proceed to trial and sentence, notwithstanding 
the time ot service had expired betore the court­
martial had been convened. 11 

In the present case accused was placed in arrest and the 
original charges were prepared and sworn to, though not ser,ed on 
him, before the expiration ot his second six month!' tour on June 
30, 1938. The present case, so tar as concerns the original 
charges, would therefore seem exactly parallel with that ot Walker, 
and within the language used by Colonel Winthrop. 

In view or what has been said, the Board or Review concludes 
that the court had jurisdiction with respect to the original charges, 
and that The Judge Advocate General and the President have jurisdiction 
to pass upon the findings on those charges and the sentence. 

The case is somewhat ditterent with respect to the additional 
charges. They were preferred July 11 and served on accused July 13, 
1938, duri~ the fifteen days' additional active duty, July 1 to 15, 
1938, to which accused did .!!2.1 consent. The issuance by the Comnanding 
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General, Sixth Corps Area, without accused's consent ot the order 
extending accused's tour titteen days was presunBbly based upon 
the view that such action was authorized by Section 37a ot the 
National Detense Act, 10 'CBC 369, as follows: -

"To the extent provided tor trom time to 
till'.Wi by appropriations tor this specific purpose, 
the President may order resel"V8 otticers to 
active duty at any time and tor any period; but 
except in time ot a national emergency expressly 
declared by Congress, no reserve otticer shall 
be employed on active duty tor more than titteen 
days in 9.IIY' calendar year without his own consent." 

In issuing the above order it seems to have been supposed that the 
sentence quoted allowed an otticer to be placed on active duty tor 
titteen days without his consent even though he had with his consent 
already served titteen days or more in that calendar year. The 
Board does not so interpret it, and believes that the section was 
intended by Congress to mean and does mean that a reserve otticer' s 
active service in aey one year msy not exceed titteen days, save in 
time ot national emergency or with his own consent. This view ot 
the Board is supported by JAG 241.3, December 12, 1934. The case 
is stronger tor such view than when that opi.Iiion was written, since 
the Act ot March 9, 1933 ( 48 Stat. 1), passed almost simultaneously 
w1 th the Act ot March 31, 1933 (48 Stat. 22), establishing the 
Civilian Conservation Corps, declared a national en:ergency to exist; 
but en emergency cannot be said to last tor tive years, and the 
Civilian Conservation Corps now operates under the Act of' J'Un8 28, 
1937 (50 Stat. 319), lltlich, though it does not expressly repeal the 
earlier act, completely covers the same ground and takes its place, 
and provides tor the continuance ot the Corps for tour years trom 
J'uly 1, 1937. The Board therefore concludes that paragraph 36, s.o. 
131, Headquarters Sixth Corps Area, June 30, 1938, was beyond the 
power ot the Commending General, Sixth Corps Area, and a nullity, 
and that accused reverted to a civilian status J'uly 1, 1938. 

Does it follow trcm the foregoing conclusion that the plea 
to the jurisdiction ot the court to try the additional charges (R. 11) 
ought to have 'been sustained? Accused was found guilty of .,but one charge 
and one specif'ication in tb.e additional charges, with respect to 
absence without leave,aal the question is material as to those findings 
only. It is true that the additional charges were preferred on July 11, 
1938, after accused had, in the opinion of' the Boa.rd, reverted to a 
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civilian status, but the offense involved, absence without leave, 
occurred and accused was placed in arrest while he was on actin 
duty and before his military status terminated. Did the arrest 
constitute an attachnent or military jurisdiction which might not 
then be divested by a subsequent change in status? As has already 
been pointed out, Colonel Winthrop in his authoritative treatise 
on Military Ia.w mentions as requisite tor retention ot military 
jurisdiction •arrest or service ot charge&"' (Vol. I, P• 119, reprint 
P• 90), before the expiration ot military service, not both. This 
Tiew seE111s consonant w1 th reason. Accused returned from absence 
w1thout leave on J'une 27, 1938, but three days betore the end ot 
his tour of actin duty. He returned to military control at a place 
other than his sta·uon. He might have returned on the last day ot 
his tour. To place a man in arrest requires but a moment, but to 
prefer charges 11 a task requiring time. 'lhe person so doing, it he 
has no knowledge or the tacts, Jm1St swear. that he has innstigated 
them; and an investigation, dt.··more than pertunctoey, takes time. 
In the present case, upon accused's return three days. betore the 
expiration ot his tou.r, it was known or suspected that he had om­
mitted certain offenses. One charge sheet was executed while he 
was absent without leave, am upon his return he was placed in 
arrest before his tour expired, and an investigation we.a made which 
disclosed the necessit7 tor additional. charges, which were preferred 
sixteen da78 .after accused's return, and attar the expiration of his 
tour. The Board thinks no mre ought to be required than waa done. 
It a contrary conclusion were to be reached, it woo.ld follow that 
even it the strongest reason to suppose a reserve otticer or aoldier 
to han comutted a serious ottense were to becana known on the last 
day ot his service, he would escape trial and punishment by·court­
martial unless the tacts were sufficiently clear to permit the immediate 
drawing of charges. Criminal offenses are seldom committed in public, 
and investigation 11!1 nearly aln.ya necessary and is required bl" law 
before charges can be accurately drawn. The Board does not belien 
that the milit&.1'7 authorities are helpless in such a case • 

.A helpful analogy is turniShed by seotion 1326 ( l) , Dig. 
Ops. 1AIJ, 1912-30, as follows: 

"Accused, a general prisoner, was tried tor 
an ottense cOillllitted while a soldier and prior to 
his dishonorable discharge. His discharge did not 
terminate his amenability to trial while in confine­
ment under his sentence tor offenses committed prior 
to his dieoharge. C.?J. 15697'1 (1923).• 
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The general prisoner involved in tb,e above case had ceased 
to be a soldier, his military status had terminated•. So, also, the 

• military status of the present accused had termina.ted, he had ceased 
to be an otficer on active dut7. The men involved in the case digested 
was in confinement because ot past misdeeds while he had been a 
soldier. The present accused was not in continem,nt, but under a 
milder torm of restraint known as arrest, because of the beliet that 
he had comnitted ottenses while in a military status and the necessity 
ot holding him so that the matter might be investigated. It was· 
held in the case digested that charges lllight be preferred- against 
the tormar soldier while in continement tar ottenses conmitted while 
a soldier; and, by like reasoning, it would seem proper to hold that 
charges may be preferred against an officer formerly on active duty 
and now in arrest tar ottenses committed while on active duty. 

The Board therefore holds that military jurisdiction over 
accused was retained by his arrest on June 29, 19:38, tor the trial ot 
both the original and additional charges; and that that jurisdiction 
has not since been lost. 

The Board further notes that the additional charges were 
served on accused .1uly 13 and he was arre.igned .1uly 14, without any' 

objection b7 him. After the arni;nment and pleas, the court adjourned 
until .1ul7 29. The 70th Article ot War provides: 

"The trial judge advocate will cause 10 be 
served upon the accused a copy of the charges upon 
which trial is to be had, and a failure so to serve 
such charges will be ground tor a continuance unless 
the trial be had on the charges furnished the accused 
as hereinbetore provided. In time of peace no person 
shall, egainst his objection, be brought to trial 
before a general court-martial within a period of 
five days subsequent to the service of charges upon 
him." 

As the article uses the phrase, "without objection", and 
not "except with his consent", or the like, it seems too clear tor 
discussion that a trial within tive days is legal in the absence ar 
express objection by accused. Furthermore, the article xoontions a 
total failure to serve charges, not as invalidating a conviction, 
but merely as a ground for continuance. Dig. Ops. JM 1912-30, secUon 
1367 (2) is to the same effect. It is also to be noted that the 
Manual t~r Courts-Martial says (par. 62): 

-19-



(324) 

"The fact that the service or the charges was 
within five days of' the arraignment (see A.W. 70) 
does not prevent the arraignment even though the 
accused objects on that ground to the proceeding, 
but such a tact is available as a ground of' valid 
objection to any turther proceedings in tb.e case at 
that time." 

In CM 169250, Foley, and CM 201563, Davis, the above rule 
was lpplied and convictions held good wben the"arraignent took place 
over the vigorous objection or accused within five days att~r service 
ot charges, but in those cases after arraigmmnt a continuance was had 
and no evidence was received until atter the five days had elapsed. 
In the present case also nothing occurred except the arraignment until 
after five days had elapsed. The Board therefore concludes that the 
tact that accused was arraigned the day after the additional charges 
were served on him does not invalidate the findings on those charges 
or the sentence. 

7. In the opinion of' the Board or Review, the evidence, including 
the testimony or accused, clearly establishes the receipt by accused 
in a fiduciary capacity of' moneys in the amount of' ~15, property of' the 
United States; $100, property of' the Direct Advertising Company; $10, 
property of' the Camp Exchange; and $30, property of' the Camp Exchange, 
as charged, respectively, in Specifications l, 2, 3 and 4, and that 
he did not properly account for said sums when demand thereto was 
ma.de. '!he circumstances under which the moneys were received, the 
failure of' accused to properly account therefor, his concealment or 
the shortage and his statement that he intended to make good the loss 
and knew that the failure to enter the amounts on the Canpany Fund ac­
count sheet tended to conceal the a:iortage, and was a false representa­
tion of' the actual situation, left no reasonable alternative to the 
court other than to conclude that, as charged, the moneys were fraudu­
lently converted to his own use. Embezzlement in violation or the 
93d Article of' War is established beyond reason.able doubt. The evidence 
establishes beyond reasonable doubt that accused obtained by m:lans of' 
a fraudulent check the sum of' $15, 1n violation of' the 95th Article or 
War; and that by means of' false official statell8nts did deceive his 
superior officers and Captain Reynalds, hi& successor in command, as 
alleged under the 96th Article of' War. 

ETidence in support of' the unauthorized absence at the accused 
tor a period or seven days trau his place ot dut7, Camp Ouster, Michigan, 

·terminated b7 surrender at Chicago, Illinois, is also, in the opinion 
ot the Board of' Rniew, sufficient to support the finding or guilty or 

·absence without leave tor the period or time alleged in violation ot 
the 61st Article ot War. 
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8. The charge sheet, dated J'une 25, 1938, shows that accused 
sened as an enlisted man 1n the Regular Arrrq in Btry D 47 CA 6-4-18 
to 3-29-19; 23 Rot. Co. GSI 4-21-19 to 4-20-20; Hq Co 2d Int 7-12-20 
to 7-24-23; liq Oo 2d Int 7-25-23 to S-28-26; Band 6th Int S-29-26 to 
2-4-28; Int Unasgd 7.7...30 to S-26-32; DEMI, (OR) 8-30-32 to S-29-35; 
I&fI. (<E) S-30-!58 to 6-28-37. Service in Organized Reserves: On 
active duty with the CCC as lst Lt. Int-Res., 7/1/37 to 9/22/37 and as 
Capt., Int-Rea., 9/23/37 to cie.te. 

9. The court was legally constituted. No errors injuriously 
attecting the substantial rights ot accused were comnitted during the 
trial. 'l'h• Board ot Review 1a ot the opinion that the record ot 
trial 1a legally autticient to suppon the findings ~ gu1lt7 and the 
sentence as :modified by the reTiewing authority and warrenta contirma­
tion thereof. Dismiual 1s authOrized upon conviction ot Tiolation ~ 
the 93d and 96th Article a ot War am mandatory upon conviction ~ 
violation ot the 95th Article ot war. 
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1st Ind. 

War Department, J.A.G.o., Jan. 25, 1939 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Captain Harry A. Sharp, Infantry-Reserve. 

2. I am unable to agree with the Board of Review with respect to 
Charge II and the specification thereunder, alleging that accused at 
Freesoil, :Michigan, on March 26, 1938, with intent to detraud, made 
and ottered to Ross Da1r7 CoIII.J;)any a check signed by himself payable to 
"cash", drawn on the 71rat National DWlk ot 'l'uaoola, Illinois, tor $le, 
and br muns thereof traudulentl)" obte.in1d $le trom that CO?nl"eJ11, will 
knowing that h1 did not have and not intend.ins that h• 1hould have 1ut­
:t1oi1nt 1'W:1.d1 111 that bank tor payman'b ot tho oheok, Tho ev1d1noo 1howed 
that aoou11d on the date o:r that oheok, Maroh 26, 19:58, had on d1po11t 
in the bank on which it was drawn only "4•'°• The oheok reached the 
bank March 30th and payment of it was then retused e.nd the check re­
turned to the payee. On March 31st, $264.90 was deposited to accused's 
credit, presumably his pay check. The check was uttered on a Saturday, 
five days before pay day, at a place 435 miles from the bank on which 
it was drawn, and a large deposit was actually made to accused's credit 
on pay day. In view of the fact that the check was issued so soon be­
fore pay day at a point so far away from the bank on which it was drawn, 
and that a large deposit was actually made on pay day, I am not con­
vinced beyond a reasonable doubt that accused fraudulently intended not 
to have sufficient funds in the bank to pay the check when presented, 
and, accordingly, I recommend that the President disapprove the find­
ings of guilty of Charge II and the Epecification thereunder. 

3. Except as stated in the preceding paragraph, I concur in the 
opinion of the Board ot Review that the record of trial is legally suf­
ficient to support the findings and sentence and to warrant confirmation 
of the sentence. I recom:n.end that the sentence be confirmed. 

4. Inclosed herewith are a draft of a letter tor your signature 
transmitting the record to the President for his action, and a form of 
Executive action designed to disapprove Charge II and the specifica­
tion_thereunder, to confirm the sentence d carry it into execution. 

,{tivtv-f~ 
Allen W. Uullion, 

jor General, 
The Judge Advocate General. 

3 Incls -
Incl 1 - Record of trial. 
Incl 2 - Draft of letter for sig. Sec'. War. 
Incl 3 - Form of Z:X:ecutive action. 
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I DR DXP.ARntmr 
In the Ottice ot The J"udge Advocate General (327)

Washington, D. o. 

Board ot Review 
CK 210685 

UNITED STATES ) N!N'rH comis AREA 
) 

To ) Trial by o.c.Y., convened at 
) Presidio ot San Francisco, 

Private Ashley s. LeGetie ) California, October 20, 1938. 
(R-1322861) , Detacbment ) Dishonorable discharge without 
Quartermaster Corps, ) continement. 
Presidio ot San Francisco. ) 

HOLDING by the :ooARD o:r REVID 
XING, :mAZm and CAMPBELL, J"udge Advocates. 

1. The record ot trial 1n the cue of the soldier named above has 
been eDmined by the Board ot ReTiew. 

2. Accused was :t'ounci guilty 01· failure to repair a-t the fixed Ume 
to the properly appointed place tor duty w1th the Q;uartermal!lter Corps, 
at the Presidio ot San Francisco, California, on October-10, 1938, 1n 
violation ot the 61st Article ot War; and of drunkenness 1n quarters, 
at the Presidio ot San Francisco, Calitorn1a, on October 10, 1938, 1n 
violation ot the 96th .Article ot War. '!'he evidence shows that accused 
waa brOught by lat Sergeant Crawley of the Q;uarterm.aster Detacbment to 
the office ot Colonel Byrom between 2:30 and 3:30 p.m., October 10, 1938. 
Major Munteanu, 1lhO waa present, testitied that accused we.a drw:lk, he 
•s tongue tied, his knees buckled and he could not stand at attention 
(R. 8, 9). Acting lat Sergeant Crawley ot the Q.uartei,naster Detachment 
testified that the wrking hours 1n the Detacl:lment were troa 8 a.a., to 
~ P•••, inclusive, on October 10, 1938, end that he had received in­
structions to put accused on c:w.t7 in the Q,uartermaster we.rebouse "l)• 

(R. 10). Accused was not present that mol'Dill.g and did not· show up 1n 
the Post until 2 P•••, Monda7, October 10, 1938, at which time he n.• 
drUl1lc (R. 9, 10) • He should have reported in the Orderl7 Boom before 
8 a.m. lR. 11). The accuae4 bad been into:rm.ed on the SaturdaJ' before 
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that he would probably be on duty 1ionday in the we.rehouse lR. 11). 
The defense introduced no witnesses. Accused made an unsworn state­
ment {R. 14) • 

3. The evidence supports the findings or guilty o:r the charges 
and specifications; but the legality of th~ sentence adjudged by the 
court and approved by the reviewing authority depends u:pon whether 
there is legal evidence of five or more previous convictions or ac­
cused, as vnthout such proof the sentence is legally excessive. With­
out objection by accused, there was introduced in evidence a certified 
extract copy or the accused's service record, referred to the court by 
the reviewing authority, showing rive previous convictions, three of 
which were by summary courts-martial and two by special courts-martial. 
The evidence as to one of the special court-martial convictions tailed 
to snow the date of the commission of the offense of ldlich the accused 
11as convicted and read as tollows: 

"Special Court-Martial under 63rd and 96th Articles 
of War May 12, 1938. Specifications, Drunk in Uniform, 
and .Insubordinate to Lt. Gibson, 30th Infantry Reserve. 
Sentence announced and adjudged May 12, 1938. Sentenced 
to be conf'ined at bard labor tor six months and forfeit 
$11.00 of his pay per month tor a like period. Approved 
iiay 12, 1938." 

The above entry, in which the date of the ottense was not 
stated, was subject to objection by the accused on the ground that it 
did not appear a1'tirmat1Tel7 that the ottense was committed within the 
current enlistment and w1thin one year next preceding the date of the 
commission of any or the offenses of which the accused then stood con­
victed before the court. 

4. A number of cases arose in 1922 and 1923 involving dishonorable 
discharge because.of five previous convictions by special or SUllllll8ry 

courts, in Which the eTidence tailed to show the date ot commission ot 
one or more or the prnious otfenses. In consequence, the sentences 
were held legally excesaiTe, as the record did not shOw affirmatively' 
that the offenses involved in the five previous convictions were oom­
mitted within one year next preceding the commission of the offense 
then under consideration \CK 151075, Hester; CM 1~917, 1'brhart; CK 
154506, Miles; CM 155516, Chartier; di l5574l, Silk; CM: 1557§7, Boyce; 
CM 157115, Buster). 
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5. Paragraph 79 .2., :Manual tor Courts-Martial, 1928, provides, 
~~. in connection with the introduction of evidence of previ­
ous convictions, that they must relate to offenses committed during 
the PP@ year next preceding the commission of any offense charged 
end that -

"***In the absence of objection an offense may 
be regarded as having been committed during the required 
periods unless the contrary appears." 

and that -

"Any objection not asserted may be regarded as 
waived." ~· 

6. The cases cited in paragraph 4 all arose prior to the publica­
tion of the 1928 edition of the Manual for Courts-Martial, now in force, 
and when the 1921 edition governed. The paragraphs of that edition re­
lating to previous convictions (pars. 306, 307) contain no such pro­
visions as to waiver. It would, therefore, appear that in view of this 
new matter in the 1928 edition of the hlanual for Courts-Martial, which 
is not found in the edition of 1921, the old cases decided in 1922 and 
1923 are obsolete and should no longer be followed if no objection was 
made by the defense to the admissibility of the previous convictions 
and it nothing appears to show that the previous offenses were not com­
mitted within one year preceding the date or the present offenses. 1'he 
present case falls directly within the language concerning waiver quoted 
in the preceding paragraph trom the 1928 edition of the Manual for Courts­
Martial. 

7. l!'or the reasons stated, the Board of Review holds the record 
of trial legally sufficient to supp0rt the findings of guilty and the 
sentence. Nevertheless, the Board should not be understood as approving 
or condoning the omission or the date of commission of previous off'enses. 
It is desirable that that date be definitely shown in all cases. 

e Advocate. 
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In the Office or The Judge Advocate General 

Washington, D. o. 

Board or Review 
CM 210693 

UNITED STATES ) NINTH CORPS AREA. 
) 

T. ) Trial b7 G.O.M. convened at 
) Presidio of San Francisco, 

Private mANK E. ALEXAN- ) California, October 14, 1938. 
D:BR (6553619), Detach- ) Confinement for six ( 6) months 
ment Q.uartermaster Corps, ) and forfeiture of $13 per month 
Presidio of San Francisco, ) for a like period. Presidio 
California. ) or San Francisco, California. 

OPINION of the Board of Review 
KING, PRAZm and CAMPBELL, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined in the Office of The Judge Advocate General and 
there found legally insutficient to support the finding and sentence. 
The record has now been exam1ned by the Board of Review; and the 
Board submits this, its opinion, to The J'udge Advocate General. 

2. Accused was convicted of a single charge and specification, 
as follows: 

CHARGE: Violation of the 94th Article of War. 

Specification 2: In that Private Frank E. Alexander, De­
tachment Q.uartermaster Corps, did, at Presidio ot San 
Francisco, California, on or about September 15, 1938, 
knowingly and without proper authority, apply to his 
own use and benefit two pair of :Breeches, El.astique, 
of the value of about $10.56, propert1 of the United 
States, tu.rnished and intended for the military ser­
vice thereof. 

He was sentenced to confinement tor six months and forfeiture of $13 
per month for a like period. The reviewing authority approved the 
sentence and ordered it executed. 

I 



(332) 

3. The eTidence tor the prosecution may be summarized as :fol­
lows: 

Accused was employed 1n the salvage warehouse at the 
Presidio ot San Francisco and had supervision of and access to cloth­
ing turned 1n tor salvage (R. 13, 14, 45, 46). On the date or the al­
leged misapplication or clothing the accused lett a package in the 
post exchange grill at the street car station, Presidio or San Fran­
cisco, tor "a street car man". The proprietor ot the grill asked ac­
cused •1t it was all right - that it there was any Army clothing 1n 
it I didn't want him to leave it, and he assured me it was all right" 
(R. 35). A few minutes later the proprietor observed through a slit 
in the wrapping that the package apparently' contained Army clothing, 
and he notii'ied the military police. The package was lett in the 
grill and accused returned about five hours later and started to take 
it. The waitress asked him for his name and company, which he refused 
to give. She then told him that Lester (the military policeman) had 
told her not to give him the package, and accused said he had better 
go, and did so (R. 34-37). Upon being questioned, accused gave a 
military policeman a :false name and address (R. 40-42). Upon ex­
emination, the package was found to contain two pair ot unitorm. 
breeches (R. 37-39), one marked "HQ 0558" and the other "BAUMAN HQ. 
COP 342". The i'ii\ll'eS "0558" were shown to be the last four digits 
or the ArrD;y serial number of Private Southard, Headquarters Company, 
30th Infantry, who was in desertion and who had left two pair of 
similar trousers 8Jll0llg his effects at the time 01' deserting, Novein.­
ber 1937 (lb:. 7, s). H:>wever, the prosecution tailed to prove that 
Southard's clothing had been turned in to salvage. The prosecution 
attempted to prove that the other pair, marked "BAUMAN HQ. CO P 342" 
belonged to Private Bauman ot Headquarters Company, ·30th Intantey; 
but Bauman testitied that he could not identifY' the breeches or ex­
plain how his name happened to be on them, that he had not lost or 
disposed of a pair of breeches, and that he still had the original 
two pair drawn when he came into the service (R. 52, 53). The 
breeches were of light weight elastique, and apparently' ot the type 
owned and issued by the Government. No· record is kept ot such 
articles in salvage, and it is impossible to tell it any are m1Si1ng 
(R. 45-47). The prosecution was unable to show that there was a 
shortage of breeches at the salvae;e warehouse. 

4. A con:tession by the accused was ottered 1:n evidence1- This 
oon:tession, in writing under oath, was made betore the Provost Mar­
shal, :B'irst Lieutenant J"ohn G. Coughlin, who, e.tter duly warning the 
accused, testitied that he told him further -
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"that it was not necessary tor him to Ba"f a thing, as 
it 'M.)Uld be thoroughly investigated later; that if he 
didn't say anything, 1 ~ confine ~' ·butthat' Tr 
he did say something, and I thought it cleared it up 
in my mind, I would not confine him." (Underscoring 
supplied.) 

The confession was thereupon excluded by the court (R. 43). It was 
subsequently accepted in evidence, over objection of the defense, up­
on identification by the investigating oi"f'icer, Major William L. 
Tydings, who testified that during the investigation he had duly warned 
the accused and handed him the written sworn statement previously made 

, to Lieutenant Coughlin; that the accused read the statement over and 
stated "he still wished to stand on the statement which he made to 
Lieut. Coughlin, and he had nothing to add to it" (R. 55). The court 
overruled the objection of the defense and the statement which the ac­
cused ma.de to Lieutenant Coughlin was thereupon received in evidence, 
marked Exhibit 9, and read to the court by the witness, Major Tydings 
(R. 58). In the contession (Ex. 9), accused admitted exchanging two 
pair of breeches issued to him for two pair in salvage which were bet­
ter than his. He took the two pair so obtained to the grill at the car 
station and lett them, meaning to take them that evening to his aunt 
11ving in Oekland, who would have had them cleaned for him. Accused 
turther said in his cont'ession: 

•* * * I realize that I was doing wrong when I ex­
changed breeches, Technical"f speaking, I am responsible 
for so many pair of breeches and as long as I keep that 
total there is no violation in 1Jl"1 opinion. I do have 
the correct number of breeches in the salvage ware-house 
right now." 

"***I would prefer not to make any mention of any 
street car conductor in this testimony" on the grounds that 
I do not desire to cast suspicions on others." 

"Everything that I have said has been said full know­
ledge that it might be used against me end has been ot­
tered volentarily on 1Jl"1 part." 

5. !'or the defense it was proved thet breeches turned in to sal­
vage which are serviceable are set aside tor renovation. Others are cut 
up into rags (R. 60, 61). 
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6. Two questions are presented, :first, whether the corgus 
delicti was sutticiently proved to justify introduction or the con­
tession; and, second, whether the contession was voluntary. 

7. The Board considers first the question Whether the record 
contains sufficient proo:f ot the corgus delicti. This question was 
discu,sed at length in the review in CLl 20221~, Mallon (Dig. Ops. 
J'AG 1912-30, par. 1292 a), to which review attention is invited. 
It was there pointed out that in Professor Wigmore•s authoritative 
treatise on Evidence (sec. 2070) and in the opinion or the Circuit 
Court ot Appeals tor the 2d Circuit in Daeche v. United States (250 
l!'ed. 566, 571), grave doubt was expressed Whether there exists eny 
necessity or reason :for the rule requiring proof of the corpus 
delicti aliunde a confession. In that opinion the Board admitted 
end admits now the existence ot the rule, fortified by authority; 
but it felt then and feels now that the rule ought not to be extended 
any turther than the precedents require. The supposed object o:f the 
rule is to prevent conviction of an innocent man on his own :false 
contession, but the soldier who bas made or will make a false con­
fession or an offense of which he is innocent is a!!::!. avis, so rare 
as to be almost it not quite extinct. 

a. What then is the rule with respect to proof or the corpus 
d~licti as a prerequisite to the admission or a confession? It was 
thus stated eighty years ago in the charge to the jury in the trial 
court· in United States v. Williams (1 Clifford 5, Fed. Case No. 
16707): 

"'It is true that in our jurisprudence the accused 
cannot be convicted.on their own confessions, without 
some corroborating proof of the corpus. delicti. There 
must be some proof that the crime has been committed in­
dependent ot the confessions, but it is not necessary 
that it should be plenary proo:f'. There must be evidence 
tending or conducing to prove the tact; and if it bas 
that tendency, it is proper to be submiUed to a jury, 
end 1t not, it ought to be excluded as irrelevant.•• 

9. J'ustice Olittord ot the Sul)reme Court or the United States, 
sitting in the Circuit Court, held the above charge proper and said 
turther: 
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"Full proot ot the body ot the crime, the corpus 
delicti, independently of the con.tession, is not re• 
quired, says Nelson, C. J., in People T. Badgley, 16 
Wend. 59, by any of the cases; and 1n many ot them 
slight corroborating tacts were held sutticient." 

"* * • All that can be required is, that there 
should be corroborative evidence tenaing to prove the 
tacts em.braced 1n the con.tession; and where such eT­
idence is introduced, it belongs to the jury, under 
the instructions ot the court, to determine upon its 
sutticiency." 

10. In Daeche T. United States, supra, the Circuit Court or Ap­
peals tor the 2d Circuit said (pp. 571, 572): 

"***any corroborating circumstances will serve 
which in the judge's opinion go to fortify the truth -
ot the contession. Independently they need not estab­
lish the truth of the corpus delicti at all, neither 
beyond a reasonable doubt nor by a preponderance ot 
proot." 

"***The rule can in any eTent be no more than 
that a confession wholly uncorroborated will not serve; 
any quantitative measure ot corroboration we mean to 
repudiate." 

11. In its opinion 1n the Mallon case, CM 202213 (Dig. Ops. 1AG 
1912-30, Supp. VII, par. 1292 .!. (2)), the Board thus stated the rule: 

"The general rule•** is that the corpus delicti 
need not be proved aliunde the confession beyond area­
sonable doubt or by a preponderance ot evidence or at 
all, but that some evidence corroborative ot the con­
fession must be produced and such evidence must touch 
the corpus delicti." 

12. It the rule as stated by the above authorities be applied to 
the present case, the conviction rust be sustained, as there is 1n the 
record some corroboration ot accused's contession, at least with re­
spect to the breeches bearing Southard's serial number. 
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13. However, the tacts ot cases are otten more helpful than 
abstract statements or law; and the Board, therefore, proceeds to 
examine the tacts in several decided cases, as follows: 

.!!.• United States v. Williams (l Clittord 5, l'ed. case No. 
16707, u. s. Circuit Court for Maine, 1858):. 

An indictment tor murder on the high see.a. 'l'he brig "Albion 
Oooper• sailed tor Cuba trom Portland, Maine, having seven persons on 
board. Noth1ng was heard of her until nearly two months later when 
another vessel picked up on the Bahama banks a small boat identified 
as havillg belonged to the "Albion Cooper•, 1n vmich were three members 
of her crew, together with provisions, water, compass, the •Cooper's" 
register, clothing proved to have belo:nged to the mates, and a watch 
proved to have belonged to the master. 'l'9lo of the survivors, Cox and 
Williams, the defendants 1n the present case, atated that the "Oooper" 
had been struck by a squall, that all the other members ot the ship's 
company had been washed overboard, and that the vessel had been so 
much dalllaged that the three survivors had abandoned her. Lahey, the 
third survivor, being separately examined by the American consul at 
Havana, to which place the rescuing vessel had carried the survivors, 
ma.de contrary statements implicating Cox and Williams in the death 
ot the master ot the "Cooper". They were reexamined e.D,d con.teased 
the murder ot the captain and other members of the ship's company. 
They were indicted tor the murder ot the captain but Lahey died be­
tore the trial. B:>th accused were convicted and upon motions in ar­
rest ot ju,lgrnent and for a new trial, it was contended that there 
was not, independent or the cor~essionsJ such proot or the corpus 
delicti as would warrant a conviction. Justice Clifford or the 
Supreme Court ot the United States, sitting as Circuit Justice, held 
that where the body cannot be found the tact of death in a homicide 
case may be proved by other cogent and. unequivocal circumstances. 
If this were not so, it would be impossible ever to convict ot a 
murder at sea in which the deceased had been thrown overboard. The 
court held that the circumstances above related with reference to 
the voyage and the articles found in the boat w1th the accused were 
sufticient corroboration ot their contession, 

k• Daeche v. United States (250 Fed. 566, Circuit Court 
ot Appeals, 2d Circuit, 1918). 

Indictment tor a collSl)iracy to attack and set upon certain 
Tassels by attaching bombs to their sterns. Arter stati:ng the general 
rule 1n a passage already' quoted in this opinion, ~ para.graph 10, 
the court continued (p. 572): · 
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"There was ample corroboration in this latter sense 
of the existence of an agreement to attack ships outside 
of Daeche's confession. He was in correspondence, per­
sonal and by letter, with Fa:y and Scholz at about the 
time in question. He was certainly trying to learn ot 
the place where or the means whereby he could get high 
explosives, suitable to their plans. Taken alone they 
would not establish the conspiracy, but they give great 
probative strength to the confession, and indeed leave 
not the least doubt ot hi~ guilt.• 

.2,• ~ v. United States (288 Fed. 835, Circuit Court of 
Appeals, 2d Circuit, 1923). 

Indictment tor having in possession a Liberty Bond of fl,000 
with intent to pass it, knowing it to have been altered. One Krasnott 
testified that one Stein came to. him w1th a Liberty Bond tor $1,000 
and ottered it in payment of a debt tor $140 and wanted change. Krasnoff 
iid not at once agree to this; but, with Stein's permission, took the 
bond to a bank to see it it was genuine. Observing the alteration, one 
of the ortio~rs of the bank took Krasnoft to the United States Attorney, 
who took possession of the bond. Because Stein did.not credit Krasnoft's 
statement that the bond had been taken from him, Krasnott gave Stein a 
slip of paper bearing the ham.a and address of the bank to which he had 
gone and of the district attorney who had taken the bond from hilll.. De­
fendant was afterwards arrested, confessed that he had given the bond to 
Stein to dispose ot for hilll., and the slip of paper given by Kraano:t't to 
Stein was found on.hilll.. 

'. 

Held, the possession ot the slip of paper was sufficient cor­
roboration of defendant's confession. The Daeche case 11as quoted. 

d. Litkofsky v. United States (9 Fed. (2d) 877, Circuit Court 
of Appeals";" 2d Circuit, 1925). . 

Indictment for possession of plates for making counterfeit 
money. Accused confessed and stated that to escape detection they had 
thrown the plates into the river. The plates could not be found • 

. Held, there was sufficient corroboration by evidence that de­
fendants had shown samples ot bills printed from the plates in question, 
by eTiden.ce ot assembly of the several defendants, and by their negotia­
tions with respect to passing counterfeit money. 

- 7 -
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e. Pearlman v. United States (10 Fed. (2d) 460, Circuit 
Court ot Appeals, 9th Circuit, 1926). 

Indictment tor interstate transportation ot a stolen auto­
IIX>bUe. Leong, a Chinaman in San Francisco, bought an automobile or 
accused, paying him part cash and in part another automobile. When 
Leong undertook to have the automobile which he had purchased ot ac­
cused registered, it was discovered that the engine numbers were such 
as could not possibly have been assigned to a car ot that make and 
year, and upon closer inspection it was seen that they had been al­
tered. The automobile Which accused had received in trade trom Leong 
was tound abandoned on the street in San Francisco and he was arrested, 
in San J"ose, California. The court said (p. 462): ~ 

•a.it is the evidence sutticient to establish the corpus 
delicti, aside trom the admissions ot the defendant? He 
claimed to have purchased the car in New York in tront ot 
Brown's Auction Bouse, paying $1,000 tor it, but admitted 
that, a tevr days atter he lett New York, he knew the car was 
a stolen car, and when asked about the Cadillac car which was 
abandoned at l"ourth and Town.send streets, San Franciscop he 
said: 'Well, you have me, and that's all there is to it.• 

"The evidence that detendant had crossed the continent 
with this car, and it was in his possession in San Francisco. 
that he sold it as his property to Leong, and that it car­
ried a talse number, tended to prove the corpus delicti, and 
corroborates the defendant's admission that it was a stolen 
car, and that the otticers 'had him, and that was all there 
was to it.•• 

The court sustained the conviction, 

t. Forlini v. United States (12 Fed. (2d) 631, Circuit Court 
ot Appeals-;" 2d. Circuit, l926J. 

Indictment tor possession of counterteit bonds ot the Kin8dam. 
ot Ital:,. Detendant admitted ownership and that the bonds were counter­
teit. A Witness undertook to quality' as an expert and testify that the 
'bonds'"lrere counterfeit, but his testimony was rejected for ?ack ot ex­
pert qualification. 

Held, the physical appearance ot the bonds themselves and ev­
idence ot inquiries by the defendant in the etrort to dispose of them 
are sutticient corroboration or detendant•s contession. 

- 8 -
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.S,• Jordan v. United States (60 Fed. (2d) 4, Circuit Court 
ot Appeals, 4th Circuit, 1932). 

Indictment under 18 u.s.o. 231 for perjury in swearing to an 
affidavit to a bill in equity before a notary. Defendant testified be-
fore a master that he had made the affidavit. The objection was made 
that no other Witneas had sworn that accused ever took the oath before 
the notary, and that the notary hilllseU swore that the defendant did 
not appear before him, but that he ( the notary) affixed his sea1 at the 
request or his employer without seeing defendant. 

!!fil, the jurat was in evidence, was on its face duly ex­
- . . ecuted, and was sufficient corroboration. The jury was permitted to 

: disbelieve the notary's testimony. The rule does not require evidence 
ot the cor;pus delicti so full and complete as to establish by itself 
commission or the crime. 

l!.• OM 002712, Sastre. A military policeman stopped an auto­
mobile on the Fort Bliss reservation and found five ba1es ot hay in it. 
The driver said that the hay had been given to him, but did not answer 
a question as to who had given it to hill.. He ottered to do anything 
tor the milite.r,y policeman it the latter would forget it and said that 
he did not W8llt to do five years for five bales of hay. He would not 
go to the police 1:>tation until the policeman drew his gun. Automobile 
tracks were found matching the tires of accused's car, showing that a 
car had backed up to the hey shed of Troop B, Seventh Cavalry, end loose 
dry hay was round on the ground at that place, a1though it had been rain­
ing three and one-halt hours. No shortage could be proved in the hay in 
that shed, although that would be difficult e.s to such a small quantity. 
JM11.11ed was convicted or larceny of the hay under. the 94th Article of 
War twJ.d ~!)a sentence was approved by the reviewi?lg authority. The corpus 
delicti was held sufficiently proved and the record passed as sufficient 
by the staff judge advocate, the Board of Review, end '!he Judge Advocate 
General. It will be noted that in the Sastre case, there was no express 
confession, and that in the absence of one, the corpus delicti must be 
proved, like any other element or the off&nse, beyond a reasonable doubt. 
The evidence, as summarized above, was held to satisfy that test, a much 
more severe one than is required in such a case as the present, where 
there is~ contession, and all that is necessary is some evidence cor­
roborating it. 

1. Cl[ 202213, Mallon (Dig. Ops. JAG 1912-30, Supp. VII, par. 
1292 .!. (2)7 A riding crop was round in accused's locker, which he con-
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teased that he had stolen. The post exchange steward recognized 
that the crop was, or at least once had been, the property of' the 
post exchange by the marks on an adhesive band attached to it. No 
shortage was shown in the post exchange stock, but the only two 
salesmen Who could have sold the crop testif'ied that they had not 
sold !t to accused, though they had seen him at the exchange. Ac­
cused was convicted and the corpus delicti was held sut:riciently 
proved. 

..1• CM 202928, Cooley (Dig. Ops. JM 1912-30, par. 1292 
.!. (3). 

Accused was charged with and confessed to the larceny o~ 
oats from the Government, in violation of' A. w. 94. There was no 
testimony as to a shortage of oats f'rom any Government stock, nor 
were the oats identif'ied. It was established that two sacks of oats 
were f'ound concealed near the stable ,,here accused was on duty, that 
accused had access to Government oats, and that a civilian in whose 
house personal ef'f'ects of' accused and also oats were f'ound was seen to 
enter the reservation riding one horse and leading another, and that 

. he turned and started to leave When approached. Held, that the cor­
pus delicti was sufficiently proved to justify admission of' the con­
fession. 

14. At any rate so far as concerns the breeches marked with Pri­
vate Southard's serial number, the corroborating circumstances in the 
present case are at least as strong as in many of the cases abstracted, 
and rnch stronger than in the Pearl:m.an case, ante, paragraph 13 !.• The 
breeches were originally of' Govermnent issue and were articles that 
might be in salvage, they were marked with the number ot·a deserter 
whose breeches would normally be turned in to salvage, accused had ac­
cess to articles in salvage, he first told the manager of' the grill 
that he was leaving the package for a street car conductor and later 
that he was taking the breeches to his aunt to be cleaned, he lied to 
the manager as to the contents of' the package, he at first retu.sed to 
give his name and later gave a :talse name. · All this the Board thinks 
sufficient to satisfy the rule. The Board expresses no opinion as to 
what its view might be 1:f' the breeches marked "Bawnan" were alone in­
volved. 

15. The Board has not overlooked CM 207591, ~ .!i !!" or CM 
208895, Zerkel, but 1 t does not think them controlling. In the tom.er 
-case, there was no confession, and proof' or the corpus delicti beyond 
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a reasonable doubt was necessary. Neither was there a full confession 
1n the latter case, though accused made certain admissions. Also, the 
article there stolen was oats, which could not be definitely identified 
as ever having been Government property, nor was it shown that accused 
had access to Government oats. 

16. The Board now passes to the second point in the case, whether 
accused's confession was voluntary. On this point, the asaiStant corps 
area judge advocate said 1n his review: 

"The second question is whether the confession ottered 
in this case was voluntary. The purported confession was 
made to Lieutene.nt Coughlin on the day o:f' accused's arrest. 
Lieutenant Coughlin testified that he told accused i:f' ac­
cused remained silent he would be confined, but that 1:f' he 
satisfactorily explained his actions he would be released. 
This explanation or his rights le:f't the accused 1n no doubt 
but that he should make some statement or :f'aoe the alter­
native o:f' confinement 1n the guardhouse. At this point his 
statement does not appear to have been made under circum­
stances showing he acted voluntarily and treely, as re­
quired by military law, before the confession may be intro­
duced u evidence. Later, during a tonnal investigation o-t 
the charges, the accused was again intormed o:f' his rights to 
rama.in silent or to make a statement. He was in:f'ormed that 
it he did make a statement such statement might be used against 
him. The accused, at that time, stated that he wished to stand 
on the statement he had made to Lieutenant Coughlin and that he 
had nothing to add to it. This appears to be a reaffirmation 
ot the former statement, a:f'ter due and proper information as 
to his rights. I believe the admission of the statement ot the 
accused was proper." ' 

17. Except that it declines to commit itseU' as to what its view 
might be it the confession to Lieutenant Coughlin were the only one made 
by accused, the Board concurs in the above and adopts it as a statement 
ot its views. Here again the Board :f'inds a rule ot evidence excluding 
involuntary- confessions, on the theory that, 1:f involuntary-, the con­
fession is likely to be :f'alse, i.e., the statement o:f' an innocent man 
falsely accusing himseU'. The rule is ot undoubted utility in pre­
venting the use ot confessions obtained by torture or so-called third 
degree methods, but ot these there is no suggestion in the present case. 

- 11 -
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As applied in other cases, the rule is or doubttul utility, as the 
Boa.rd considers the likelihood ot an innocent soldier falsely ac­
cusing himself, except as a result of torture or other Tery strong 
pressure, so remote as to be negligible. The rule is,. ot course, 
too well established tor the Board to OTerthrow, and it makes no 
attempt to do so; but the Board is unwilling to ertend the rule in 
doubttul. cases further than the precedents require• 

. 
18. The Board ot Review is, theretore, or opinion that the rec­

ord is legally surticient to support the findings and sentence. 

vocate. 
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WAR 15EP.AR'OONI' 

In the Office 01' The Judge Advocate General 
W~shington, D. c. 

Board ot Review 
CL( 210757 

NOV 1 9 IUI 

UNITED STAT.ES )
I 

) 
v. ) Trial by G.c.u., convened at 

) Fort Mills, P. I., August 25, 
Private First Class FP2- ) 1938. Dishonorable discharge
lWIDO BARGAS ( 6738658) , ) and confinement tor one (1)
Battery- G, 91st Coast ) year. Fort llills, P. I. 
Artillery (PS). ) 

HOLDING by the :oo.ARD OF REVIEW 
KING, :raAZm and CAliPBEIL, Judge .Advocates. 

1. The record ot trial in the case or the soldier named above 
has been examined by the Board ot Review. 

2. The accused was tried upon the 1'ollowing charge and specifica­
tion: 

CHARGJi:: Violation of the 96th Article ot War. 

Specification: In that Private First Class Fernando Bargas 
Battery G, 91st CA (PS), Fort Mills, P. I., then a 
married man, did, under the name of Fernando Vargas 
at lrialitbog, Leyte, P. I., on or about April 17, 1937 
bigamously and unlawtully marry one Susana Sum.a.ye. with­
out his former marriage to liiaria Rada being legally 
dissolved, this in violation 01' Article 349, Revised 
Code ot the Philippine Islands. 

Accused pleaded not guilty to, and was found guilty of, the charge 
and specification. No evidence of previous convictions was intro­
duced. He was sentenced to dishonorable discharge, forfeiture of 
all pay and allowances due or to become due, and confinement at hard 
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labor tor three years. The reviewing authority approved the sentence, 
reduced the period 01' confinement to one year, designated Fort Mills, 
P. I., as the place 01' confinement, and forwarded the record pursuant 
to the provisions or Article ot War 50!. 

3. By' the specification, there is described an·ot:rense which is 
alleged and is shown by the evidence to have been committed on lq>ril l '1, 
1937. The charge sheet shows tbat accused was discharged trom the ser­
vice on Karch 24, 1938, at the expiration 01' his term of enlistment and 
reenlisted the next day, March 25, 1938. Informal communication by the 
Ottice ot The Judge Advocate General with the Ottice of The Adjutant 
General contim.s the :tact that the records ot the nar Department show 
the accused was honorably discharged on March 24, 1938. The charge was 
preferred on July U, 1938, and the case was tried on August 25, 1938. 

The Jlanual for Courts-Martial, 1928, pare.graph 10, states: 

"The general ?'Ule is tbat court-marUal jurisdiction 
over ot:ticers, cadets, soldiers, and others in the mili­
tary service ot the United States ceases on discharge or 
other separation from such service, and that jurisdiction 
as to an ottense committed during a period ot service thus 
termillated is not revived by a reentry into the military 
service.• 

It has been held b7 the Board ot Review end The Judge Advocate General, 
and it is well settled that a court-martial is without jurisdiction to 
try an enlisted man for en offense, other than one denounced by the 94th 
Article ot War, committed in a prior enlistment at the expiration otwh!ch 
he was discharged (CM 171874, Fennimore; CM 192335, Clark; CU 199072, 
Hewitt; CM 198340, Conyers; CM 199117, Africa). In t'iie"opinion or the 
Board ot ReT1ew, the court that tried the accused was Without jurisdiction 
to try him. tor the o1'1'ense alleged. 

4. l.Por the reasons above stated, the Board ot Review holds the rec­
ord ct trial legally insutficient to support the findings and sentence• 

.Tudge Advocate. 

cate. 
To The Judge Advocate General. 
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WAR DEPAR~lT (34S) 
In the Ottice ot The J'udge Advocate General 

WashiDgton, D.c. 

Board ot Review 
CM 210762 DEC 21 1938 

UNITED STATES ) mILIPJ?IN.E DIVISION 
) 

v. ) Trial by G.C.Y., convened at 
) Fort William McKillley, P.I.,

Private First Class ) September 9 and 14, l~~. 
Gavino Valeroso (6738808), ) Dishonorable discharge and 
Compe.ny L, 57th Inf'antcy ) confinement tor tive (5) years.
(FS) ) Fort William McKinley, P.I. 

HOLDDl'G by the BO.ARD OF REVIEW 
KING, FRAZER and OAMPm:r.t., J'udge Advocates. 

1. The reoord ot trial in the case ot the soldier named above has 
been examined by the Board ot Review. 

2. The accused was tried upon the tollowiDg charge and specifications: 

CHARGE: Violation of the 96th Artiole ot War. 

Speoitication 1: In that Private 1st Class Ge.vino Valeroso, 
Company L, 57th Intantcy (PS), did, at Fort William 
MoKinley-1 P.I. 1 on or about .August 19, 1938, wrong­
tully and unlawf'ully commit lewd and indecent acts upon 
the person or Nancy- Murphy, a female about six years 
old, by taking the said Nancy- Murphy upon his lap, 
pulliDg open her pants so that he could see into them, 
and exposing to her his own penis, to the discredit of 
the military service. 

Specitication 2: In that Private 1st Class Gavino Valeroso, 
Company L, 57th Intantcy (PS), did, at Fort William Mc­
Kinley, P.I., on or about A~t 19, 1938, wrong:f'ully, 
unlawfully, lewdly and indecently request Nancy- Murphy, 
a tamale about six years old, to kiss him and to put 
her hand on his penis, to the discredit of the militacy 
service. 

http:Compe.ny
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He pleaded not guilty to, and was round guilty or, the charge and 
specific~ions. He was sentenced to dishonorable discharge, forfeiture 
or all pa and allowances due or to become due, and continement at hard 
labor tor five years. The reviewing authority approved the sentence, 
designated l!'ort William McKinley, P.I., as the place or confinement, and 
forwarded the record ot trial tor action under Article ot War 50i. 

3. Nancy Murphy, the six year old daughter or Captain H.A. Murphy, 
testified that about 5 p.m., on the date and et the place alleged she was 
playing alone in the vicinity or a small bridge near her father's quarters 
~'hen the accused (whom she identified) arrived on a bicycle which he, after 
diSll10witing, parked against the bridge wall. Upon his invitation she 
proceeded down below the bridge with the accused where he comr..itted the 
acts alleged in the specifications, there being a brief interval of time 
elapsing betv,een commission or acts alleged in each specification, after 
which he departed on the bicycle while she returned to her home (R. 8-25). 

The accused was sworn and testified that he was walking post, 
vmich embraced the area in question, on the date alleged and that he saw 
Nancy Murphy sitting on the rail of the stone bridge whereupon, thinking 
she might fall and injure herself, he "told her not to sit there" (R.50). 
The accused denied the allegations and turther testified that he did not 
have a bicycle while perforning the guard duty in question (R. 56, 59). 
There was other evidence or record indicating that the accused did not have 
a bicycle while on guard duty the date in question. 

4. In the opinion or the Board of Review, there is substantial ev­
idence of record in support ot the findings or guilty of the charge and 
specifications thereunder although proof or identity is not compelling. 

5. Vlith respect to the sentence adjudged by the court involving 
confinement at hard labor for five years, the fact is noted that the Ex­
ecutive Order, prescribing a table ot maximum punishments, as set forth in 
paragraph 104 ~' section A, Manual for Courts~rtial, 1928, does not con­
tain a punishment tor either or the offenses of which the accused was 
convicted. The paragraph of the Manual for Courts-Martial referred to 
provides further that -

"***Offenses not thus provided for remain punishable 
as authorized by statute or by the custom or the service."' 

The question, therefore, as to the man.mum legal sentence of confinement 
imposable upon conviction of the offenses alleged in the instant case, is 
presented for consideration. The rule with respect to punishment imposable 
upon conviction by courts-martial of an offense for vmich no punishment is 
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prescribed in the Exeout1Te Order and which does not tall within the 
proTisions or section 289 of the Federal Penal Code, 1s tba.t the punish- . 
ment prescribed, tor a similar ottense, b7 e.n.7 Federal statute or general 
application or by the Code of the District ot Columbia, becomes ap- · 
plicable, in the order 1Ullll8d. 

6. There is no Federal statute ot general application making 
cr1mtMl. such acts as are hero illTolTed. In CU 1624.35, Huston, and CM 
199369, DaTis, it was held that upon conviction or tekin8 sexual liberties 
with a minor female, the maximum legal period ot continelllent im;posable 1a 
two years, as set rorth in section 37, title 6 (preTioual.7 section el•) 
of the Code ot the District ot Columbia. The cited section reads as 
follows: 

"37. Cruelty .!2_ children. - Any person who shall 
torture, cruell.7 beat, abuse, or otherwise willtully 
maltreat enr child under the age ot eighteen years; or 
8Jl1' person, having the custod7 and possession of a child 
under the ase ot fourteen ;rears, who shall expoae, or aid 
and abet in exposing, such child 1n any highlf81', street, 
field, house, outhQusa, or other place, with intent to 
abandon it; or 8Jl7 'person, having 1n his .ouatoq or control 
a child under the age ot tourieen years, who ah.all in 
e:a.-r 11a1 dispose ot it wtth a view to 1h beiAg •ployed 
as an ac~ba'i, or a QDaat, or a oontorUoniat, or a 
circus rider, or a ropewalker, or in any- ex21.ib1t1on ot like 
dangerous character, or as a beggar, or mendicant, or 
pauper, or street sillger, or street musician; or aq 
person 11ho shall take, rece1Te, hire, emplo7, use, 
exhibit, or ha.Te in cuatoq enr child ot the age laat 
named tor an1 ot the purposes last enumerated, shall be 
deemed suilt1 ot a misdemeanor, and, when oonTicted 
thereot, shall be subject to punisblllent b7 a tine of 
not m::>re than two hundred end titt7 clollars, ·or b)" 
imprisonment tor a term. not exceeding two year•, or 
both.· (Feb. 13, 1885, 23 Stat. 303, o. ~. aec. 3; Mar. 

· 3, 1901• 31 Stat. 1321>., o. 854., seo. 814.)• 

It 1a the new ot the Board tbat the statute quoted does not embrace ·the 
ottense ot t~1.ng semal liberties with female children or ot comm.1ttil2& 
upon them acts or a le.so1T1ous and indecent nature. It obvioualy' conta;platea 
physical ha.rm to a child, abandoning one, or exploittng one tor gaill.. The, 
ottense. here involved 1a of a quite difterent nature. The Board, therefore, 
concludes that the Huston end Davia oases ought not to be followd. The 
DaTis case arose in the Canal 'zone': It might be noted, therefore, that 
subsequent to the holding in the ~ case Congress paase4 the act ot 
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J'ebn.ary' &11 U33, applioabl• 1D. the Oen.al Zou oaly', :makina U am otteDH 
to oomm1t ln4 an4 lue1Tioua ao1i• with oh114na. au preNribecl u a 
pmilllmlq1i ·theretor illpr190Jm8D.t 1D. th• paUe1i1arJ tor not J10re thu 
ten 1ean (4r7 Stat. 868; Oanal Zone Oode 5:'18). Conuqv.em.tl.7, 8holll4 
a oue •1 •S la:r to the B!.!!!. oue api.D. ariH 1D. the Canal Zou. the ·. 
pum11mLGt tapoaable would haT• to be uaaure4 ltJ the an aow ill toroe. 

,. fhe:re 1• 1D. a t .. holdiD.ga ot the :Boan. ot a.rt.. au*:r11i7 tor 
the TI.ff that it tluare exin• no Federal a'ktuto either ot geuei'al 
appl1ca·Uon· or perte1D1ng 1io the Diatriot of OOlabia puiahiDg auob. ana 
aa are alleged in a speoitioatioa, ud. it Motioll 289 ot the P9ul. Co4e 
1• 1Dappl1oabb, the stat,ute ot the atate, tem1iorJ", or po••••sioa where 
the otteD.N ooourre4 llllkiDa ortm1ul a like aot ti.Da the ••J1a,w peaalty. 
Gil 162'3e, mi.1toa; CJI 187278, Wright. A state natute, and nen aoro 
olearly a statute of tu Philippi.D.e legialaturo, ou .!3 p:roprio Tipre 
baTe ao oon-.rolliq etteot o·rer the pmialment to .be impoaod. b7 a oow.-i­
unial, whioh 1a IIJl orgen ot the J'e4ffal OoTerJJMJ1t. . Ot oourH • a atatute 
ot a at•"-• territor,, or poH..aiOA :me.7 be g1Ta attfft. 1a oouria-u.nial 
b71edff'&l atawte 01' orier, U bJ' HO'UOll 289 ~ tu PuaJ. Code;'bu-. auoll 
attribu:Uoa to a a'ktute ot T&l1cU1i7 ill tu oouna ot uothar juriaclloUo:a 
mat be olNl" en4 u.mablpoua, end ought m1i to be allon4 othlnriH. KOii, 
pe.racrapb. lD';!. after :reterrtng to the table ot 111T1n111 pmialDenta eliab-
U•hed. b7 :1:Dou'\1n Or4tz', H.11& . 

•• • • Ottaa.. DO" ihua proy14e4 to~ nmaiA pmi1b&ble u 
authorize4 bf aiatu1ie or 'b7 the oualiOll ot tu aenioe. •:;. 

' ' 

~. 110rd "•tatute• in th• aboTe aentuoe oleulr r•t•n. to a natu"• 
I ;pplioable to ooun1-t111.nial ex proprio Tipre o:r au applicable to auc· 

oourt• bJ ao• other natut1 Tiuoh a1 Ho'iloa 289) or oom;pe"tct orde. 
':he 1aten.oe quotocl 40H not oonter 01' Taliditr 1». oouna-aanial upoa 
a etatute :not otheniH ap11U.oable ill euob. oourta. The :Bou4 ot llert.. 
thereton oonolud•• that •• a atriot matte of law DO natut• ot th• 
Philippille Ial.andl, Wbahnr it• proT111ou, J1a7 l~t{the pmiahu11.t 
whioh a oourt-mutial 11147 impoH 1n. tu preNA" oaH.:.J 

N..-ertul•••• it would oonatitut• a J1101t unjuat 411orim1D.atio1L 
1t a aol41er, tr1•4 b7 oourt-mariial tor u. otteue D01i ot a llil1tU1' 
ohUaote:r, nre to reoe1Te a Hntenoe hie.Tier 1ihall aight la'l'fl1l.l7 be 
im;poH4 tor the emu ottenH 'b7 tu o1T1l oourt1 ot the atat•, t1mtoZ7 
or poueHion ,men the otteu1 ooourrod. The Bod therotoro ocnili4•r• 
1t 4Hil'abl• tor a reTiniJll authoritr dealing with euoh a oaH, u4 r=· 
tu :Bov4 1ta11t, to 1::a:m.1211 01' looal atatute 4aouao1Da tu rm or a 
li.kt ottcae, not to t1D4 thereill a legal 11111t ot·pmiamunt, =' to 
aTOU auoh a:a. U.,uat 41aor1minatioa. IJL other word.a, a 1tate 1ta-.ute 1• 
n.ot oontrollin.a, but peraualin onl.7, aa to tu l1m1t ot p,mimant• 

.... 
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In artioles 335 end 336, ReTised Penal Code ot the Philippine Islende, 
1932, it is provided that anyone who shall commit en act ot lasciTiousnesa 
upon a person under_ twelTe years ot age shall ,be punished by prision 
correccional. The limits ot punishment prescribed by Article 27 under 
prision correccional are trom six months end one day to six years 
co~inement. 

By article 76 it is proTided: 

"!:!s!! period .2! duration .2! diTisible ;penalties. The 
legal period or duration or divisible penalties shall be 
considered aa divided into three parts, 'torming three pe­
riode, the minimum, the :m.ecllum, and the max1nm 1n the 
lll8Jl]ler show in the rollowiJ:lg tables 

Penalties : Time included : Time included : 'J.'ime included : Time includ­
• 1n the penalty :in its mini- ;in its medium :ed 1n its 
"in its entiretz.mum period tperiod tmaximum period.I S 

Prision correc-sl!'rom 6 months : l!'rom 6 months : l!'rom 2 years, : !'rom. 4 years, 
cional :and l day to 18.Dd 1 daT to 14 :monthl and : 2 months and 

:6 years. :2 years end 4 :1 dq to 4 Sl da7 to 6 
. 
.. :months. :years and 2 :years• .. : ::months. ••.. .. .. " 

By article 64 it 18 provided: 

•1. When there are neither e.ggre.Tating nor mitigating -
circumstances, they shall impose the penalty prescribed b7 
la• 1n its medium period.

•2. When onl.1' a m.1:Ugating circumstance 11 present 
1n the commission ot the aot, '\ihey shall impose the penalt,-
in its minimum period. . 

· •3. When only an e.ggre.Tatillg circumata.noe is present 
1n the commission or the act, they shall impose the penalty 
1n its 118X1DIIJI period. 

• 

•6. Whatever ma7 be the number and nature ot the ag­
graTating circumstances, the courts shall not impose a greater 
penalty than that prescribed by law, 1n its mex1mt• period." 

w.Ugating oircwutances are defined 1n article 13. Non• are present 
1n this cue. In article 14 are listed 21 e.ggranting circumstances, 
UIDDg which ere the tallowing: 
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, 

•1. 'l'hat advantage be taken by- the ottender ot hia 
publio position.

• • * • • 
•3. Tbat the aot be committed with insult or in 

disregard ot the respect due the ottended ~1' on aooou.ut 
ot his :re.nk', age• or ae:z:, or that U be commi'tied in the 
dnlliDa ot the ottendecl party', 1t 'the laUer has not 
giTen proTOoat1on. 

•,. That the aoi be committed with abuse ot oont1deno. 
or obrtoua w:iar,.tetu.lneaa. .· · 
• . -~•. i'llat the orillla be commuted in the pal.ace ot th• 
Chiet 3xtout1T1, or 1a h.11 pre1ence, or Where publio · 
authOdU11 are eJl&l,Cld ·in the 418oharge ot their dut111, 
or 1n a plaot 4e41oded to rel1g1ou1 11gr1h1».• .. 

The Boe.r4 thiJ:llcl that IOme, if :not all,. ot the• aboTe qgN.Ta'iJI& 
circuubnoH -~ pre1ent. The ottenH here 1nTOlTe4 oan onl7 be . 
ommutte4 on a pe:raon u.udtt 12, lll4 theretore the taet · that the perao11. 
oonoerned "wu under l2 ounot be ocma1derecl an aggranting oirewananoe, · 
but here the age ot the ohll4 wu ao tu below 12 that her Tar, tacler 
y-eua may be so considered. Unite4 StatH T. Riguera, "1 Phil. 506,518. 
The taoi also that the aoouaed, at tu 'U.1u ot oomm1as1on ot the ottense, 
was pertoming guard duty- ma7 be considered.as being 8l1 aggraTating 
o1r0Ull8tance under puagraphll l an4·,! 

The Board thinks that aggraTatillg oircwutancea enate4 and that the 
senhnce is not in excess ot that 'Which might legally be imposed 1n a 
coun ot the Philippine Ialands. 

\ 

a. The court was legally constitute4. No errors injuriously at­
teoting the substantial rights ot the accused were committed during the 
trial. The record is legally sutticient to support the findings ot 
guiltY' and the sentence.· The Board baa neTertheless written this reTiew 
so aa to aet torth the tact that it has declined to tollow the cases 
cited, encl 1ta nuon tor not doing eo. 
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WAR DEPARTM:ENT . (351)
In the Ottice ot The J"udge Advocate General 

Washington, p.c. 

Board ot ReTiew 
CM 210763 

DEC 2 2 lf38 

UNITED STATES) FEIL!P.PINE DIVISION 
) 
) Trial by o.c.M. convened at Fort 
) William. McKinley, P. I., September

Private First Class MA:mC ) 2, 1938, Dishonorable diacharge
H. aEIJ,.m'IER ( 6115366), ) ( suspended) and confinement tor one 
Detacbment ~artermaster ) (l) ;year. Fort McDowell, CalltorD.ia. 
Corps (American), Fort ) 
William MaKinle7, P.I. ) 

OPINION ot the BOARD OF REVIl!Jl 
/ 

KING, FRAZm and CAMPBELL, 1udge Advocates. 

l. The record ot trial in the case ot the soldier named above, 
having been examined.in the Ottice ot The J"udgeAdvocate General and 
there tound legally insutticient to support the findings end sentence, 
has been el:Bmined by the Board ot Review and the Board submits this, its_ 
opinion, to The Judge Advocate General. 

2. The acouaed was tried upon the following charges e.nd spec1ticat1ons: 

CHARGE: Violation ot the 96th Article ot War {Findillg ot not guilty). 

Specitication l: (Finding ot not guilty). 

Specification 2: (Finding ot not guilty). 

ADDITIONAL CHARGE: Violation ot the 94th Article ot War. 

Specification l: (Finding ot not guilty). 

Specification 2: In that Private First Class Mark H. 
Pelletier, Detachment, Q.uartermaster Corps (American), 
Fort William McKinley, P. I., did, at Barrio Guadalupe, 
Makati, Rizal, P. I., on or about September 'I, 1937, 

.wrongrully and knowingly sell to Elias Reynoso, one (1) 
bed, hospital, ot the value ot about $7.35, property- ot 
the United States, furnished and intended tor the Mili­
tary Service thereot. 

http:examined.in
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Speoitioation 31 In that Private First Olase. Mark H. 
Pelletier, Detaobment, Q,uarterme.ster Corps (.Amer­
ican), Fort William Mcitinley, P. I., did, at Barrio 
Guadalupe, Uakaii, Rizal, P. I., on or about Septem­
ber 7, 1937, wrongtull.7 and kncwinglr aell to Mrs, 
Rosario D, Landon, one (l) bed, hOspital, ot the 
value ot about t7,3D, property ot the United State,, 
i'urniahed and in.tended tor the Uilltel'J' Senioe 
thereof, 

He pleaded not guilt7 to the chargH and 1pecitioaiion.1 and wa.1 found 
guilty ot the AdditioD&l Charge and Speoitication.1 2 8Jl.d 3 therlUllder, 
not guilty ot the NJDB.in.ins 1peoitioat1ou and ot Charge I, and wu 
sentenced to di1honorable diaoharge, total torteiturH and cont1Ju1ment 
at hard labor tor one rear. The reTining authority approved the find• 
ing1 ot guilt7 ot Specitioa•ion1 2 and 3 ot the Additional Charge and 
ot the Additional Charge aa a violation ot the 96th ~tiole ot War and 
approyed the 1entence, dHignat1Ds the Overaeas Diloharge and Repl.&oe­
ment Depot, :rort UoDonll, Calitornia, as th• pl.&oe ot oon.tiD.emen:~, and 
au1pended the execution ot the d11h0norable di1oharge until the soldier'• 
releaH from continement, The oaae is publilhed in General Oourt•Kartial 
Ord.era No, 2, Beadciuartera Philippine DiTiaion, September 28, 19~. 

3, There is competent legal evidence ot record e1tabli1hina the •al• 
by the accused, on or about the dates alleged, ot one hospital bed, ot the 
stated value, to E11a_s Rernoso, e.nd one hospital bed, ot the 1tated nJ.ue, 
to Mrs. Rosario D. Landon, both salea being consummated at Barrio Ou.adalup•, 
Make.ti, Rizal, P. I. l!'our hospital bed.a nre found in the homea of R811l0SO 
end Landon when searched by police ottioera under authoritr ot a 1earoh 
warrant. 

Captain H. w. Allen (PS), Qµartermaster Corps, property otticer 
at :rort ¥1illiBJD. UcK1nley, P. I., testified that when beds are condemned 
they are sold to the g8lleral public (R. 62) ; that some have been sold in 
Manila; that there was no shortage ot beds on .Augl.lst 25, 1937 (R. 60), or 
on February 23, 1938 (R. 61); end that the accused did not have access to 
propert1 ot this nature (R. 60) and had not been on duty at the salTage 
warehouee (R. 63). Also that the hospital beda such as those alleged 
stolen are not carried in stock (R. 62). 

Uajor J"ames w. Callahan, 1r. (PS), 45th Infantry, 1IJlO was 
relieved aa propertr ottioer on 1ul7 19, 1937, testified that there was 
no shortage or beds (R. 77, '/8); thd the property had been turned oTer 
tour times in nineteen D¥>D.tha; and that between 1ul.J' 19, 1937, and 
October 25, 1937, he :made one aurTey but that it did not relate to 
hospital beds (R. 78, '/9), 
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. Second L1eut8ll8ll.t Eli E. Daman, Medical AdministraUTe Oorpa, 
Regimental Supply Officer, 12th Medical Regiment, l!'ort Willie.m. KcK1nley, 
P. I., testified that the hospital has beds ot the sort alleged stolen 
which he carries on the hospital stock records as property intended 
tor use 1n the Govermnent senice and having a value ot $7.35 each, bu.t 
that no shortage ot such beds existed 1n l!'eh'J.ary 1938, when he took 
over 1'rom his predecesaor, at which time he made a physical check ot the 
propert7. Also that upon checking back the hospital records he tinds 
tour such beda were dropped in March 1937, but that the TOucher upon 
which t~ beds were dropped trom the stock record account cam:i.ot be 
tound and so the manner ot disposiUon is not known (R. 61-66). 

Should the hospital beds disposed ot 1n llarch 193'1 han been 
turned 1n to the salTage we.rehouse and subsequentl7 sold to the public, 
as waa the practice wUh condemned propert7, they would, ot course, have 
entirely lost their ~haracteristics as Government property turnished an4 
intended tor the military senice. 

It appears from the· foregoing 8UJllDUU7' ot the evidence that the 
beds found were not identified as Government pro:perty, though similar 1n 
appearance thereto, and that no loss ot hospital be4s b7 the Govermnent 
was established by the evidence adduced at the trial. 

4. The measure ot proof necessary to establish the corpus delicti 
is well stated 1n Wharton's Criminal Law, section 352, pages 443 and "44, 
aa follows: 

"While it is essential to a conviction that the corpus 
delicti shall have been proved, it 1,s not essential that this 
be done b7 tull and direct and positive evidence. Like any 
other fact the subject of' judicial investigation, the corpus 
delicti may be proved-by evidence which is probable end pre­
sumptive, - that is, circumstantial, - as well as by direct 
evidence,-if satisfactory to the understanding and conscience 
of the jury beyond a reasonable doubt; but~ evidence, 
~ relied.™, ~ ~ strong ~ cogent, ~ leave B:2, 
room tor a reasonable doubt." (Underscoring supplieci:T"° 

. 

The proof' of the corpus delicti, 1n the instant case, is not only pirely 
presumptive but is not strong and cogent. On the contrary, it is extremely 
doubttul. There was no confession received in evidence. Moreover, the 
accused denied his guilt by both his pleas to the general issue and in his 
unsworn testimoll:1 (R. 90-92). 

5. Without considering any other question that might be involved• 
the Board of' Review is ot the opinion that, due to lack of :proot of the 
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. 
corpus delicti, the record ot trial is legally- insutticient to sustain 
the tindillgs ot guilt7 end the sentence. 

6. The holding in this case is to be distinguished fflll. the h.Olding 
1n the Alexander case, CK 210693, and certain other cases there cited, 
where there was received in evidence a contession, thereb7·greaU,7 reducing 
the degree ot proof of the corpus delicti necessa.r;r 1n order to sustain 
a conviction. In the present case there was no oontession. Simply- and 
concisel7 stated, the ru.le with respect to the nacessa.r;r proot ot the 
corpus del1oU 11 that where a contess1on has been properl.T received 1n 
evidence such proof JD87 consist of aD.J' substantial evidence, while 1n 
cases in which no confession has been received the proof of corpus 
delicti 11Dl8t be establi~hed beyond a reasonable doubt. 

To The J'udge Ad'TOcate Gaeral. 
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(355)WAR DEPAR'l.Miil'IT 
In the 0f:1'ice or The .rudge Advocate General 

Washington, D. c. 

Board ot Review 
CM 210942 

FEB 1 3 1939 

'O' H I '? B D .S TA If ES ) SmoND CORPS .ARF.A. 
) 

Te ) Trial by G.0.14., convened at 
) Mitchel J'ield, Long Island, 

Private PAUL D. mmm- ) . New York, October 24, 1938. 
l3tlRKE (6717462), Base ) Dishonorable discb.e,rge and 
Headquarters and Second ) continemant tor tive (5) 
Air Base Squadron, GHQ, ) years. Penitentiary.
Air Force. ) 

ROWING bY, the BOARD Ol!' REVIEW 
KING, mAZm and CAUPBELL, J"udge Advocates. 

1. The record ot trial ot the soldier above named bas been ex­
amined b7 the Board ot Review. 

2. Accused was tried upon the tollowillg charge end speci1'ica­
tion: 

CHARGE: Violation or the 93rd Article ot War. 

Speci1'1cation: In that Private Paul D. l'underburke, Base 
Headquarters end 2nd Air Base Squadron, ~ Air Force, 
beillg at the time Steward.of the Enlisted Men's Ser­
vice Club, did, at Mitchel Field, Long Island, New 
York:, trom about November 2, 1936 to about J"uly a, 
1938, feloniously- embezzle b7 traudulentl7 conv~illg 
to his own use the SUlll or one thousand. t.tiree hundred 
si:xt7 dollars end tirt7-rive cents (11360.55), United 
States currency, the property o:r the Enlisted :Men's 
Service Club which came into his possession by virtue 
of' his employment. 

- 1 -
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He pleaded not guilty to and was found guilty 01' the charge e.nd specif'­
ication. The court sentenced him to dishonorable discharge, rorf'eiture 
of' all pay and allowances, and confinement at ha.rd labor tor rive years. 
The reviewing authority approved the sentence, designated the North­
eastern Penitentiary at Lewisburg, Pennsylvania, as the place ot oon­
f'1nempnt, and torwarded the record of' trial :ror action under Article 
ot Wu !50}. . · . . . 

3. '.rhe eT1denoe·ror the prosecution may be abatraoted as tollowa: 

!.• Lieutenant Colonel·Nathe.niel A. Jone•, Chaplain (p. 9). 
In addition to my duties as chaplain I he.Te been cuatodian ('t the ll'n­
listed Men's Service Club and its rund since 1936, except tor certain 
periods when I was temporarily absent trom duty as follows: October 
14 to November 4, 1936; August 29 to September 17, 1937; November l 
to December 6 or 7, 1937; March 23 to June 8, 1938. Aocused helped me 
.in the administration of' this :rund. He was clerk, bookkeeper end 
eteward of' the club. He made entries 1n the Council book and made up 
the vouchers. He was also cashier on duty every other night. Several 
other men served as cashier the alternate nights, Richard Bonhurst, Jemes 
.Harding and Jack Straiter. Accused also had the operating tund at all 
times. It ran trom f30 to $200. There are two sares and a steel locker 
in the club. To one of' the sates I alone carried the combination. To 
the other sate both the accused and I had the combination, and he end I 
,ach had a key to the steel locker but the other cashier did not. The 

~perating tund was used to make change end cash checks. When there 
were not suf'!icient undeposited runds on hand, the operating tund was 
increased by money that came from the organizations. No other 1ndi• 

·vidual but Funderburke and me had access to the entire operating tund. 
· The cashier would have access to $15 or $25 that would be taken 1n and 
put in the cash register. As this operating fund was built up it was 
deposited in the Guaranty Bank and Trust Company. Funderburke and I 
made the deposits. (A trunk 1"1.1.ll or the records or the Enlisted Men's 
Club Fund was marked Exhibit A f'or identification.) I have recently 
examined these records personally. I have round discrepancies falling 
under tw heads, money paid by organizations which was missing e.nd cer­
tain amounts missing from the daily or petty cash. Some amounts were 
missing during my incumbency as custodian and some during nr:, absence. 
During nr:, recent examination I round part ot the records or the f'Wld 
to be missing. Then I found the missing part of' the record, certain 
sub-vouchers, 1n a tile 1n the ot1·ice used by accused. On January' 
24, 1938, there was missing $34.20 or t34.30, the cashier's report 
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on that night, when we had a dance. This amount was not entered, not 
taken up in the books. Other discrepancies were February lat, t10.ro; 
February 6th, $10; February 13th, tlO; February 20th, $10. There is 
another one which makes the total amount too.oo. There is a dia­
crepancy on June 5, 1938. Private Richard Bonhurst was on duty that 
night and signed the cashier's report 1'or $24.75. This report was 
not bound in with the cashier's reports, but was found by me between 
some papers that had been filed. There was another report tor t9.75, 
a difference of $15. The lower amount in each ease was entered 1n 
the journal and the larger 8Ill0unt omitted. Accused made the entries. 
The bank deposits show that there was not more being deposited than 
was coming in. The fund was checked, audited, and inspected at the 
end of each month. It always balanced, except a discrepancy ot tlO 
in March. I got the money that was picked up on the books. I put 
it in the sate 1n the operating funds. I never put it 1n '1113 pocket. 
These funds that were receiTed trom units were apparently not picked 
up on the books. They do not show. I found a number of special 
vouchers that bad been concealed. I haTe them here. They have not 
been tampered with. 

Cross-Examination. I was designated by headquarters on 
September 6, 1935, to act as custodian ot the Enlisted Men's Club 
Fund. The order does not specify particularly the nature ot my 
duties but is a general order that I be custodian or the fund. 
lConstitution and By-Laws of the Enlisted Men's Club introduced 1n 
evidence as defense Exhibit l. Certain parts thereor were read pro­
viding, among other things, tor a a:>ard or Direc:tora ot five membera 
to be elected tor one year by the units which they respectively rep­
resent. The members will 1n turn elect from among themselTes a chair­
man, a secretary and a treasurer. The board will meet weekly and, sub­
ject to the approval or the commanding otricer, shall have charge or 
all activities of the club. The chairman 8ll.d the board or directors 
will audit property end accounts monthly.) Du.ring the period from 
1935 to 1938, no such audit was made by the cnairman and. the board ot 
directors that I know ot. I think the chairman was an enlisted man 
by the name or Kahn. I do not know wnether he is still here on duty. 
(!'urther provisions or the Constitution and By-Laws were read to the 
effect that the recreation otricer shall be custodian ot the club 
funds and shall make all collections and all payments. The treasurer 
shall assist the recreation o:rticer as the latter may direct.) There 
was a man by the name or Pundt appointed treasurer by the council afier 
I became custodian. Accused was never treasurer. The Constitution 
end By-Le.ws,especi/µJ.y with reference to this provision, were not tol­
lowed. (Another proviaion Of the Constitution was read to the eftect 
that the custodian or the club shall be appointed by the recreation or­
ticer trom emong the members or the club. His duties shall include a 
complete physical inTentory 01' all clu~ property at least once each 
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thirty daya.) I audited the 1'Ulld monthly with the council. This is 
the Council book. I certified at the end o:r each month -

•• • • that the foregoing account is correct and 
that ot the amount tor which I am responsible. •---
is deposited with the bank to the 
credit or the Enlisted Men's Club Fund, and -----in cash is 1n my personal possession." 

The certificate al.so says that the council tinds the account correct, 
that the certificate of the responsible otticer was examined and the 
cash balan~e 1n his possession, check book, stubs and deposit book were 
exhibited to the council and verified. That took place. All the TOuchers 
were examined carefully as were the entries 1n the Council book and the 
totals and the books were balanced. A physical inventoey was made of 
club property. Funderburke was detailed b7 special orders or headquarters 
or the Second Air Base Squadron 1n the spring of 1936. At that time he 
and the janitor were the only' men employed there on special duty. I had 
no civilian emplo7ees, except some waitresses in the restaurant, which 
was open only at night. Outside of accused the only ones handling mone7 
were the other men who were cashiers, Straiter, Bonhurst and Harding. 
There were waiters and two cooks. Accused and another man would alter­
nate as cashier. Accused and I were the only ones who had the combina­
tion to the sate. I did not renal it to anyone else. Accused had the 
key to the steel locker and I had one. I did not give m:, key to anyone 
else. The duties of the cashier were to receive the coupons exchanged 
tor merchandise and cash paid tor merchandise. At the close ot business 
it was h1s duty to count the cash and coupons and sign the report. The 
cash an~ the coupons were put ill the sate. It accused was not there, it 
was put in the steel locker. Charles Norton is one ot nt:1 cashiers at 
present. It seems to me that R. J. Jones was cashier tor a week or so. 
Norton was not cashier when accused was there. 

(The witness here referred to a l115110randum ot his.) 

now refer to an item, l"irst Bombardment Squadron, $80.25, l2/3l/36. 
This was not received. So tar as I know it was not deposited 1n the 
bank account. 

(The prosecution here stipulated that "all these items that 
are set forth herein on this sheet or paper were deposited 1n the bank 
to the credit or the Enlisted Men's Club Fund".} 

I 
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I had no other person to e.aaiat me e.a clerk, bookkeeper or steward 
except accused. Accused receiTed this item ot tao.25. I neTer re­
ceiTed it. It does not show 1a the Toucher and it doe• DOt show 1Jt. 
the deposit• or ill en:, en'iey 1n the Council book. It 118.8 1n caah. 
It was not deposited ill the bank to the credit ot the ll:l:Ll.1.ated Ken'• 
Olub J'Und. I haTe the figures here. 

~ . 

(Stipulation repeated that the amounts set torth on the 
sheet ot paper as payments to the Enliahd Ken'• Club :fundl.aD.ded 1D. 
the bBllk.) 

While under my observation I found nothing wrong as to J'underburke'• 
character. I neTer saw hilll coJl'f'ert an:, mone:, ot the club to his own 
use. During the time covered by this specification there was no op­
portunity tor e:n.y person other tban Funderburke to haTe access to the 
club money except the cashiers. 

(stipulation repeated that •i,260.75, the amount that ac­
cused 1• charged with embezzling, round its wa;r into the bBllk.) 

On or about January- 1, 1937, there was an item tor teo.2£5 which should 
have been and was not deposited. Accuaed signed tor it on the col­
lection sheet or the First Bombar4lllent Squadron. It was paid 1n cash. 

(The record shows the tallowing: 

"Defense Counsel. It has been conceded th.at it 
was deposited. 

•Answer: The witness did not so concede.• (p·. 4,9)). 

On J'enuar;r 27, 19:38, accused tailed to enter $34.30. He took that 
money. I know it because I haTe the cashier's slip on Which it is 
listed but it is not accounted tor. It was handled by accused but not 
taken up on the voucher. It was 134.30 that he could use. On that date 
there is shown as received 094:.90 1n coupo11s e.nd f34.30 1n cash. t34.30 
was not entered. It was on a memorandum as receiTed. It was taken out 
ot the operating tund. It was money that he could use. I counted the 
money. This $34.30 was turned oTer to me personally the morning after 
the dance.• It was money that accused could use, he must have misap­
:Propriated it. This item ot $50.50 I do not know whether I receiTed 
it, presumably I did. '1'he cashier's report shows that that emoun.t was 
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received. On the'5th or June is an item 01' $15. Here is the cashier's 
report for i9.75 b~t between two pages or soJ11111 papers that had been 
filed I found a report signed by Richard Bonhurst and whioh showed the 
restaurant received $24.75 on the night or June 5, 1938. The substituted 
report shows $9.75, a difference 01' $15, between the genuine original 
voucher and the substituted Toucher. I was »ot custodian then, Kajor 
Welch was. All these papers that I have described were 1D. the possession 
of the officer in charge 01' the club. This paper was found between some 
pages ot another·d'ile that it did not belong in. I didn't tind it un­
til e.tter accused ceased to be clerk 1n the club. 

!• llajor Homer B. Chandler, Air Corps (p. 57). I worked as 
a state accountant in 1915, 1916 and 1917. I have been Post Exchange 
otticer ofr and on tor about :f'i:rteen years e.nd have audited :many ot the 
accounts. 

(Defense counsel conceded that the witness •ia qualified to 
tell us about figures", that the records are bulJq and TOlumillous, and 
that "this tl370 or 11360.55 on this statement is a correct representa­
tion or a study ot the records ot .the various units in the military ser­
vice, subject, o:r course, to any errors that ma7 appear and that the 
tact can be anived at by a study of the records in general•.) 

I audited the Eill.iated Yen's Club l!'wld commencing about November, 1936, 
and including June, 1938, comparing the lnliated Ken's Club J'uud record.a 
with the organization records. 

(Defense agrees to the accuracy ot.theae records.) 

I made a cross check ot one tund against the other. I tound a total 
discrepancy 1n the neighborhood ot t2,ooo, but I oanno~ tell exactly. 
Examination ot the vouchers ot the organization, ahond oenain pq­
ment s to the Enlisted Ken's Club 1Pun.d which had not been picked up 1l:I. 
that tund. }q audit also showed a d110repan07 1n the amount 1n the 
:tund. book and the total ot the cashier's daily receipts. Here 1B an 
item, "80.25, First Squadron, P. J'undel'lna'k:e•. '?hd· repreaented a 
payment by the First Squadron to the :&llisted Men'• Club, but it wu 
not picked up on the records ot the club tlmd. It was 11gne4 tor by 
"P. J'underburice•. These are the 1t8llll that I found tha1/ had been paid 
to the Enlisted .Ken' a Club ~d by the Tarioua units Which were not 
picked. 111) on the records ot the olub. 
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(Detenee 1t1puiate• to the correctness or the :memoran­
dull.. The memorandum 1n the record is as follows: 

•U/31/36 • ao.25 lat Sq. 3/ll/38 • .25 Q.M.C. 
"1/:IJ/37 70.00 1st Sq. 3/3]/38 88.50 Q..M.C. 
l/7/ 3'1 2.?5 Hq. Sq. "1/30/38 89.75 Q..u.c.
8/31/57 91.00 Hq. Sq. 9/W/37 32.00 2nd A.B. Sq.

ll/30/37 101.75 Hq. Sq. 2/ 7/38 11.75 2nd A.B. Sq.
12/31/57 92.25 Hq. Sq. 2/10/38 32.25 2nd A.B. Sq.
2/ l/38 83.75 Hq. Sq. 3/10/38 8.25 2nd .A..B. Sq.
5/ 2/38 67.25 Hq. Sq. 6/ 9/38 33.25 2nd A.B. Sq.
6/ 2/3'1 16.00 Q..M.o. 7/ 8/38 14.75 2nd A.B. Sq.
6/ 2/37 "19.50 Q,.M.C. 5/31/21!,* 101.00 99th Sq.
3/ l/38 98.50 Q,.M.C. 6/30/38 96.00 99th Sq.• 

• Presumabl,- a ·clerical error tor 38.) 

I f'ound cashier's report discrepancies tor three months. The report• 
had been destroyed prior to tbat time.. In J'anuary the cashier• s re­
port showed t298.85 end the 8lll0unt picked up was 1264.55, which lefi 
a dit:t·erence ot tM.50. !'or February, 1938~ the cashier's reports 
showed $297.15. The amount picked up waa t246.65, making a ditter­
ence ot t50.50. In J'une, 1938, the cashier'• reports showed $233.36. 
i'he amount picked up was t21e.36, making a discrepancy or $15. 'nle 
total ot the d1screp8Ilc1es tor these three months was t99.90. 

~-Examination. Jtr testimony is predicated only on 
books and records. 

c. Major J'ames ll. Hammond, Air Corps (p. 62). I am custodian 
o'! Base Headquarters and Second Air Base Squadron l!'w:l.d. I haTe a record 
or the tund nth me. The Second Air Baae Squadron made a payment to the 
Enlisted llen's Club September lO, 1937, or t32. The payment was made by 
me aa cunodian. On 7ebruarr 7, 1938, a payment was made by me e.a cus­
todian or the Second Air Baae Squadron !'and to the Enlisted Ken'• Club 
J\md ot tll.75; on J'ebruar," 10, 1938, ot t32.25; on Karch 10, 1938, 
ot ta.25; on J'une 9, 1938, ot t33.25; and on J'ul.7 a, 1938, ot 114:.'15. 
Some or these paJ]ll8llts were made ill cash and some by- check. My records 
show that Paul Funderburke signed tor thea~ I do not recall Wllo actually­
receiTed them. Here is a chick for t1,.'15 and the atop on the back ot 
it is Enlisted 14:en's Club. 

d. Captain J'oseph c. Denniston, Air Oorpa (p. 69). I em. 
Oommanding-Otticer, Headquarters and Headquarters Squadron, Ninth Bom-
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bardment Group, GHQ, Air Foree, and custodian or the tund ot that or­
ganization. I have a record ot the fund with me. Upon consulting 
the collection sheets I find that my organization made a payment to 
ths Enlisted Men's Club or $91, August 31, 193'1, and that Paul l'Wl.der­
burke, secretary, signed tor it. 

(SUpulation made that •these 8D10W1.ts were paid by this or-
ganization• to the Enl.isted Men's Club.) ·' 

Payments were also made by ma as custodian to the Enlisted )(en' a Club 
as follows: November 30, 1937, $101.'15; December 31, 1937, t92.25; Febru­
ary 1, 1938, $83.75; May 2, 1938, $67.25•. 'l'hese items were paid 1n cash 
exce:pt one, May 2, 1938, by check. Some I paid myself and some I did 
not. I cannot say which. I cannot say who received the items personally. 
It was either one or two people. Colonel Jones• name does not appear on 
the vouchers, the collection sheets. If the money were paid to him it 
would appear. I am a member ot the Council. There was no audit made tor 
almost a year and a halt. The last audit was in 1935, or the first ot 
1936. I did not see the Council book until this swmner. In the latter 
part I audited the books but not that part pertaining to l!'Underburke • 

.!.• Second Lieutenant Brooke E. Allen,· Air Corps (p. '15). 
I am custodian ot the First Bombardment Squadron funds. Turning .to 
the record tor December, 1936, there is a payment of $80.25 made to the 
Enlisted Men's Club trom the P'irst Bombardment Squadron. On April 30, 
1937, we made a payment ot $70 to the .Enlisted Men's Club. In QOth 
eases Paul Funderburke signed tor the payments. I did not make the 
payments personally. The payments were in cash. 

Cross-Examination. I do not know whether they were paid to 
!'un.derburk~Colon.el Jones. I am getting the 1nto:rmation merely trom 
records. 

. Examination .&. lli~. At that time I was not custodian 
ot the fund. Major Duncan was. A junior ottieer assisted him. I do 
not know who delivered the money. They do not have e.n enli&'ted Jll8ll do 
that in the First Squadron. 'l'hey always haTe an ot:ricer make payments. 

(Stipulation that a payment ~~ ma.de by' Hee,dquartera Squadron. 
ot $2.'15 on January 7, 1937; that thisla ~~entry and that had 
the witness been propounded the same questions with reterenoe to that 
entry, the same answers would have been given.) 
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!• First Lieutenant Richard T. King, 99th Bombardment 
Squadron, Air Corps (p. 77 J. I am squadron adjutant and custodian 
or the fund. I have the squadron tund records with me. IDoking at 
them, the collection sheet tor May shows a payment on May 3, 1938, 
or $101 to the Enlisted Men's Club. It was signed tor by Paul 
Funderburke, secretary. At the end of June there was a payment made 
by the 99th Squadron to the Enlisted Men's Club or $96, signed by 
Paul Funderburke. I did not make these payments personally. I do 
not know Whether they were made in cash or by check. 

~-Emmination. I have no knowledge to 'Whom these items 
were paid, to ~'U.nderburke or Colonel Jones. The payments were made by 
Lieutenant Summertelt at the end otMay and Lieutenant Baylor at the 
end or June. 

£• Captain Richard F. Stone, Q)lartermaster Corps. r am in 
command or the ~uartermaster Detachment and am custodian ot its fund. 
I have certain parts ot the fund records with me. I ean see trom the 
records that the Q.uartermaster Detachment paid a total ot $65.50, June 
2, 1937. 

(stlpluation that the remainder ot the items listed under 
Quartermaster Detachment peyments to the Enlisted Men'a Club are cor­
rect, namely, March 1, 1938, $98.50; March ll, 1938, ~st; March 31, 
1938, $88.50; April 30, 1938, $89.75.) . 

These items on June 2, 1937, were receipted tor by Paul Funderburke. 

Cross-Examination. The items were paid by cash, they were 
not paid by me personally. :i: am unable to state to whom the payments 
were made. 

h. Major Clarence H. Welch, Air Corps (p. 82). From March 
23 to JuneG, 1938, I was Base Executive, Base S-1, Personnel Base Ad­
jutant, part 01· the time, and performed all the duties normally as­
signed to Colonel Jones·exeept Base Chaplain. I was custodian ot the 
Enlisted Men's Club during this period. Certain payments indicated on 
the records ot the club were received by me shOwn by a signed voucher. 
Funderburke was steward ot the club, made the routine daily collections 
and the collections that come in at the and ot the month at pay day. 
Verbal instructions were given to these people that I, as C11stodian ot 
this tund, should receive the payments, that the payments should be 
made to me. Instructions were given that it I were not at the club, 

- 9 -



(364) 

they •re to come to Headquarters. The only payments that were made 
to me I signed tor. 

(~er examination ot the records ot tne club the wit­
ness continued. ) 

The records fail to show a payment of $88.50 trom the ~e.rterm.aster 
Corps at the end or March. On April &>, the records show no receipt 
of $89.75. Ir I had received these sums they would be on these 
vouchers, they are not on them. There ere no records indicating a 
payment or $67.25, May' 2, 1938, trom Headquarters Squadron. I did 
not receive such a payment. The records tail to show a payment or 
JJ.01, JJay 31, 1938, trom the 99th Squadron. I em certain that I did 
not receive the money. I made a penciled notation ot the organization 
e.nd the emount or moneys paid to me and kept that 1n rrrr poasession un­
til the proper voucher could be prepared. Had I received that payment, 
it would be 1n penciled notes and later cheeked back against the voucher. 
I did not receive it. When money was paid I would bold back what· was 
needed to pay o~ personnel e.nd. what accused might need ror change. 
The rest was prepared tor deposit.: I did not deposit personally. 
Sergeant Farrell deposited it tor me at the seme time that he made de­
poeits tor the other f'und for which I was responsible. In maintaining 
this t'Un.d I bad only such help as Funderburke gave me. He made all 
entries. I made no 8!ltr1es other than cheeking the records. -At eleTen 
o'clock in the morning on J"uly 23rd, the date accused was put in the 
guardhouse, I had a conversation with him that lasted one and one-half 
hours. I told accused that the records ot the club failed to show the 
ldlereabouts or certain receipts or payments made by the squadron, that 
I as Base Executive was making an informal check._ that it appeared that 
tunds were missing, that there would be turther investigation that 
might result in charges against him, that he need not say anything that 
might tend to incriminate him, and that anything he might sa:y could be 
used against him., that he did not have to answer questions unless he 
wanted to. I told him I could not understand the discrepancies. He 
said: "I doll't see why you are worrying. You did not get the money." 
I said: "Where is the money?" He said: "I cem,.ot tell you where it 
ia." I asked him whether he had used 8Jl.Y money 1·or horse taeing, end 
ha said: "Occasionally I bet $2.00, but never more than that.• I 
asked him. whether he bad sent money home. He said that he bad. not. A 
day or so atter the departure ot Chaplain J"ones, accused told me that 
he did not have a key to the cash register, that it had not been lett 
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by- Chaplain J'ones. The funds were augmented rrom. day to day and at the 
end or the month, but the money lefi on hand was tor the payment or per­
sonnel and c.llallge. I peraonall7 attended to seeiJlg that the tunds were 
deposited. I permitted accused to have some or these funds ill his 
possession• 

.2!2.!!.!.-Examination. I do not know of my own personal know­
ledge Whether accused embezzled any or the funds. 

1• Captain James s. Neary, Ordnance Department (p. 91). Be­
tween November l, 1937, and December or the same year I was custodian 
ot the Enli,sted. Men's Club Fund. Accused helped me. He was secretary 
ot the club, made entries in the tund book, prepared the vouchers tor 
my signature, received the 1'u.uds and deposited the same ill the bank. 
The :f'u.nds of the club ware kept in the bank except a small op6ratillg 
1'wl.d to which the secretary- had access. 

(The following questions were answered atter the witness 
had ex.amined the records ot the club.) 

I do not find that Headquarters Squadron paid tlOl.75 to the club at the 
end or November, 1937. I did not receive such a payment. Accused went 
to the bank with the deposits during '1If3' custodianship. 

Oross-E:xam1netion. I do not know ot my own personal know­
ledge th.at~sed embezzled 8JJJ' 1'wld.s belonging to the club. 

l• Private First Class Richard Bonhurst, Base Headquarters 
and Second Air Base Squadron (p. 94). I am police and prison clerk 
and on m:, own time I work ill the Enlisted Men's Club as cashier. I 
have been doing_ so five months. While so working cash comes into Jf!3' 

hands averaging $20, from t5 to •50, to pa7 the peraonnel and other 
expenses. The money comes trommen who purchase articles there. I 
have to account tor it at the close or each day.on the cashier's re­
port. I do not have access to the operating tund. 

k. Private !'irst Class J'ames Harding, Base Headquarters and 
Second Air-Base Squadron (p. 97). I work ill the Air Corps suppJ.7 of­
fice and on '1If3' own Ume have recentl.7 worked at the :Rlll.1sted Men'• 
Club as cashier. As such I had possession ot the mone7 1D. the cash 
l'egiater. We started ott With $15 and it usuall.7 ran up to $90 or 
t100 at the end or the day at the beginning of, the month. We had to 
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account tor it every- day-. At night there was a balance made. At the 
end ot ·the da7 we brought it into the Che.plain' s ottice and put it in­
to a trunk that DJ! locked. 

l• Private Charles Norton, 18th Reconnaissance Squadron 
(p. 99). I work in the kitchen of the general mess and also in the 
Enlisted Men's Club as cashier. and spare man. As cashier :t'Ullds came 
into m:r possession ve.rpng tram. $20 to t70. At the end ot each day 
we made a repon and the accounts had to be.lance. I did not have 
access to the operating~• 

.!.• Lieutenant Colonel Nathaniel A. lones, recall9d (p. 102). 
Atter being requested to examine the records, the witness testified: 
A payment ot t98.50 from the ~artermaster De.tachment on Karch l, 1938, 
was not picked up. A payment of $83.75 from Head(lUarters S(lUadron on 
February- l, 1938, was not picked up. 

(irhe detense stipulated that f'wlds listed in the memorandum 
'W9re not picked up on the vouchers bu.t called attention to the tact 
that the prosecution had previously stipulated that tl:u,7 landed 1n the 
bank.) 

n. Major Homer B. Chandler, Air Corps, recalled (p. 104). 
In m:r audit I checked the bank deposits made by the Enlisted Men's 
Club !'und to see whether there was 8JlY' excess. There was no excess 
indicated. None ot the shonage appeared aa bank depoaUa. 

,. The detense ottered no evidence bu.t twice (pp. ,2, 107) moved 
tor an acquittal on the ground that, in view ot the stipulation that 
the sums alleged to have been embezzled were deposited in the bank, the 
prosecution• s evidence did not make out a prime ~ case ot embezzle­
ment, but, it anything, ot larC8lJ7• The court denied the :motions. 
Since the trial, counsel tor accused has argued orally before the Board 
and tiled a briet em.body'ing the same contentions. 

5. One prel1m1nary- question should tirst be settled. The fact 
that the Constitution and B.r-I.aws ot the Enlisted Men's Club were not 
followed is immaterial. Th.at tact gave accused no authority to make •· 
wa;r with the club's tunds. 
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6. The most important question is whether the record supports 
a finding of guilty or wrongful conversion or the funds or the En­
listed Men's Club, leaving to later paragraphs of this holding the 
question whether the offense was embezzlement or larceny. 'I.here 
would be less occasion for discussion or this point 11' the stipula­
tion had not been made that the sums which accused is cnarged with 
embezzling were deposited in the bank to the credit or the Enlisted 
Men's Club (pp. 36, 37, 40, 41). That stipulation is contradicted 
by the two principal witnesses for the prosecution (Jones, pp. 19, 
36, 39, 49; Chandler, P• 104). Nevertheless, the Board may not dis­
regard the stipulation as improvidently ma.de, but must accept the 
facts stipulated as though they were proved to demonstration. To do 
otherwise would be unfair to the defense; as, but for the stipula­
tion, the defense might perhaps have o:rtered evidence tending to 
prove such deposit. Indeed on his call at this orrice, the defense 
counsel said that he would have done so. If the stipulation be so 
accepted, is there in the record :prima ~ evidence of guilt? The 
theory or the prosecution was that, although the payments made to the 
club were in fact deposited in the bank, the accused took trom the 
operating.fund an equivalent e.ioount which was omitted from the books 
(pp. 39, 43; -l?P• 106, 107; pp. 109, 110). There is, it is true, no 
direct evidence of accused having taken any money from the operating 
fund; but embezzlement is rarely connnitted in the presence or wit­
nesses. The usual method of proof or embezzlement is the method fol­
lowed by the prosecution in this case, namely, by audit of books of 
account. Evidence from account books is alone sufficient to support 
a conviction (Dig. Ops. JAG 1912-30, sec. 1563 (4)). The audit in 
this case, plus the testimony of Chaplain Jones and other witnesses, 
make out a :prima ~ proof of certain shortages, that certain sums 
were received but were not entered on the books. As it was accused's 
duty t& make such entries; as he had access to the moneys of the clnb; 
as Chaplain Jones, the only other person having such access during 
most or the tilne, denied taking the money and there exists no evidence 
indicative of his guilt; as the other cashiers had access to petty 
cash only and were required to balance their cash at the close or each 
day's business; a :pri.ma ~ case is ma.de out against accused. The 
shortage was proved, others are excluded as possible embezzlers; and, 
even ii' he did deposit receipts as stipulated, accused had access to 
the operating tund, andq,portunity to take money trom it. The operating 
fund does not appear ever to have been counted or audited separately. 
The Board is forbidden to weigh the evidence, and can require no more 
than a :prims~ showing or guilt, i.e., some evidence on which reason-
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able men might conclude that accuaed was gu1lt7. '?he Board. belieTH 
that the record contains such eTidence. 

7. In Dig. Ops. JA!l 1912-30, section 1563 (2) and (3), it was 
held: 

"Any adult man who teceiTes large sums ot mone7 trom 
others tor which he 1s responsible and account~ble, whO 
wholl7 fail.a e1ther to account tor or to turn them OTer 
when his stewardship terminates, can not complain 11' the 
natural presumption that he has spent them outweighs an7 
explanation he may giTe, however plausible, uncorroborated 
by other evidence.-0. ll. 123488 (1918). 

•An ot:f'icer in charge ot trust funds who tails to 
respond with them or account for them when they are called. 
tor by proper authority can not complain 1! tbs natural 
presumption that he has made away w1th them outw1ghs any 
uncorroborated explanation he may make, especially it his 
expl.ans:tion is inadequate and contlicting. • • •. o. M. 
123492 (1918).• 

To the 88lll8 etrect is section 1528 (2) and (3), same digest. In the 
present case not nen an explanation of the shortage is ottered on be­
halt or accused. 

a. The proseoution•s witnesses in many instances testified that 
receipts tor payments on the organization collection sheets to the l!n­
listed Men's Club Fund were signed "P. J'u.nderburke•. The prosecution 
also relied on other receipts signed by the several cashiers. In no 
case were these papers formally introduced 1n evidence, though they 
seem to have been present in court; nor was the handwriting proved to 
be that ot accused or the cashiers. In tailing to otter the papers 1n 
evidence, the prosecution relied upon the Manual for Courts-Martial, 
paragraph 116 ~ subparagraph beginning on page 119, line 9. Notwith­
standing that paragraph, the Board believes that, sinee the collection 
sheets and receipts were the very foundation ot its case, it would 
have been better tor the prosecution tormall7 to introduce them in eT­
idence. However, in view ot the subparagraph cited trom the Jianual 
and the circumstance that the collection sheets and receipts were un­
doubtedly aTa1lable to the defense and the court tor examination, it 
desired; the Board thinlal that it would be too technical to throw 
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out this evidence end thereby illvalidate the conviction, solely be­
cause the coll.action sheets and receipts were not formally illtro­
duced ill evidence. 

9. A further question 1• raised by t.b.e failure 01' the prosecution 
to prOTe the handwriting or the signatures on the collection sheets and 
receipts purporting to be thcae of accused and. the cashiers. Bowner, 
the l4anual ror Courts-Martial, paragraph ll6 1, last sentence, reads 
aa follows: · 

·•A failure to objec-t to a prortered d.Ocum.ent on the 
gl'Ound that its genuil'leness has not been shown may be re­
garded aa a waiver or tb.ai objection.• 

Not only was there no Objection by the defense to the failure 
or the prosecution to prove the hancbrriting on the collection sheets and 
receipts, but the detense counsel made two concessions or stipulations. 
On page 58, he stipulated: · 

••••I will concede that this tl370.00 or il.560.55, 
on this statement, is a correct representation or a study 
o:r the records or the various units ill the military ser-

: vice, subject, or course, to 8JlY errors that may appear.• 

•* • * And that the ract can be arrived at by a study 
of the records 1n general?" 

oi 'page 60, he stipulated to the correctnesa of a list of -

•**•the items that you :round that had been paid to 
the Enlisted Men• s Olub and the various units that paid 
them and which were not picked up on the records of the 
Enlisted Men's Club?• 

Th.olJ8h the above stiP11lations are somewhat indefinite, they.appear to be 
a concession that the lilt on page 60 of the record represents items in 
fact paid to the.club or some representative of it and not picked up on 
its accoun:t1. 

J'urthermore, 1:t', as stipulated, the amounts 1n question ware 
1n fact deposited in the bank to the credit of the Jlnlisted Ken's Club, 
it makes no difference who received.them in the first place and signed 

• 15 • 

http:il.560.55
http:tl370.00


(370} 

receipts tor them. The theory ot the prosecution is that accused took 
the money trom the operating tund, to which he and Chaplain 1ones alone 
had access. A shortage exists, Chaplain J"ones and accused.alone had ac­
cess to the moneys ot the club, and Chaplain J'ones denies taking 8.lJ.1 
money ot the club and no evidence indicates tllat he did. The interence 
is thererore justifiable that accused did so. 

Also, one item ot fM.30 does not depend on a signature at 
all. Chaplain J'ones testified positively that he received and counted 
it, but that it was not taken up on the books (p. 53). He elsewhere 
testitied that accused kept and made entries 1n the books (p. 11), and 
that he (Chaplain J'ones) put all money so received into the operating 
tuncl (p. 19), which accused had in his posaession at all tilll88 (p. 13). 

10. The Board nert considers the argument made by detense counsel 
at the trial (pp. 42, 10'1), and in oral argument and briet betore the 
Board, that, 1n view ot the stipulation that all the items to which the 
witne1sea tor the prosecution testitied were deposited 1n the bank to 
the credit ot the Enlisted Men'• Club, and ot the contention ot the 
prosecution that accused took the mone:,s in question trom the operat1ng 
tund, the ot1'.onse committed by accused,· it e.nr, was larcen7 e.nd not am.­
bezzlement. If 'has been held many times· that ir a salesman in a store 
takes cash trom the till, his ottense is larcenr and not embezzlement, 
on the theoey that the till is the proprietor's place to keep his moner, 
Blld that money therein is in his possesaion and not in that ot the sales­
man. The contention ot the defense counsel appears to be that the position 
ot this accused was similar to that ot the salesman. The Board thinks it 
more like that ot an agent operating a store tor an absent proprietor, or 
the manager ot a tilling station owned by an oil com~. It such a per­
son made way with the money ot his principal, his ot:tense would be em­
bezzlement Blld not larceny. So also, a bailk teller to whom. the cashier 
delivers a :tixed amount tor Which he is required to account, and who 
makes way with some ot it, is guilty 01' embezzlement Blld not larceny 
(Flower v. United States, 116 Fed. 241). In the instant case, tl'i)S• 
pasa, an essential elament ot larceD.1' was not present. To the con-
trar.y, the evidence shows that the accused had access to and lawi'ul 
possession ot the tunds ot the club, including the operating :rund 
(R. 11-14). The Board therefore thinks that even by- a striot applica­
tion ot the tests used 1n the civil courts, the present ottense was 
embezzlement. Furthermore, recent decisions ot the Board ot Review 
and The J"udge Advocate General have tended to draw the line betwNn 
embezzlement and larom17 so as to include debatable terr1tOrJ' within 
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the tield of 8Illbezzlement {Dig. Ops. JAJJ 1912-30, Supp. VII, secs. 
1528, 1533 (3). See also CM 155621; Moore v. United States (160 
U.S. 268); ~ v. ~ (187 u.s. 181); Henry v. United States 
(50 D.C. App. 366)). The Board concludes that the o:!'fense committed 
was embezzlement and not larceny. 

11. The Board ot Review holds the record or trial legally suf­
ficient to support the findings and sentence. 
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WAR DEPAR'lUEm (373) 
In the Ottice ot The 1udge Advocate General 

. Washington, D. b. 

Boa.rd ot Review 
Cl( 210952 

4AN Sl 8 1831 

U N I T4:B: D S T A T E S ) EIOHTH CORPS AREA 
) 
) Trial by G.O .M. , convell.o~ at 
) Fort BliH, Texa1, November 

First Lieutenant LEX> M. ) 16, 1938. Dismissal and con­
CONNOILY (0-28~36), In­ ) tinement :tor one (l) year.
:tantl'1-Reserve. ) 

OPINION ot the Bo.ARD OF R!l:VIm .._. 
XING, P'RAZm and CAMPBELL, J'udge Advocatea. 

'1 

l, The record ot trial in the case o:t the ottioer named above 
has been examined by the Board o:t Review and the Board submit• this., 
its opinion, to 'l'he J'udge Advocate General, 

/ 

2. The accused was tried upon the tollowing charges and speoit­
ications: 

CHARGE I: Violation of the 93d .Article o:t War. 

Speci:tication l: In that First Lieutenant Leo M. Connolly, 
In:tantl'1 Reserve, while on active duty and being at 
the time custodian o:t ~he compeJlY tu.nd ot Company 
2881, Civilian Conservation"Corps, did, as custodian 
ot said fund, at or near Globe and Williams, Arizona, 
tram J'uly, 1936, to August, 1938, te}oniously em­
bezzle by·traudulently converting to his own use the 
sum ot about $863.79, property ot the Compe.ny J\md, 
CompeJlY 2881, Civilian Conservation Corps, which oeJU 
into his poHeslion b7 virtue ot his ottioe. 

Specification 2: ·In that First Lieutenant Leo K. Oonnolly, 
In:tantl'1 Reserve, while on active duty- and being at the 
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time custodian of the company :t'Und of Company 2881, 
CiTi.lian Conservation Corps, did, at Globe, .Arizona, 
on or about May 18, 1938, with intent to detraud, 
falsely make in its entirety a certain receipt in the 
following words and figures, to wit: 

"$306.51 - cash. 
"Receipt ot the above cash payment this date is 
acknowledged, and statement made that same peys 
in tull the Fund Account up to end including 
April 30, 1938. 

"L. V. STRUKAN CO. 
"Globe, .Arizona 
"BT Era Strukan" 

which said receipt was a writing of a private nature, which 
might operate to the prejudice of another. 

Specification 3: In that First Lieutenant Leo M. Connolly, 
Intantry Reserve, while on active duty and being at the 
time custodian of the oomp8llY' :f'und 01' Comp8llY' 2881, 
Civilian Conservation Corps, did, at Globe, Arizona, on 
or about May 18, 1938, with intent to detraud, falsely 
make an entry, to wit: 

"Paid 5/18/38 
"Eva Strukan" 

on an invoice trom Louis V'. Strukan to CCO Camp F-29-A, 
tor the month ot April, 1938, in the amount ot $~6.51, 
which said invoice was a writing of a private nature, 
which might operate to the prejudice 01' another. 

CHARGE II: Violation ot the 95th Article 01' War. 

Specification J.: In that First Lieutenant Leo M. Connolly, 
Intantry Reserve, while on active duty and being at the 
time custodian ot the company :f'und of Company 2881, 
Civilian Conservation Corps, did, as custodian 01' said 
tund, at Williams, Arizona, .on or about June l, 1938, 
with intent to deceive the auditor of said fund, of­
ficially make, sign, and present to Captain G.D. Hastings, 
Infantry Reserve, auditor of said tund, the following cer­
tificate in the council book of said company to the ac­
count of said fund tor the month of May, 1938: 
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"I C:ERTIFY that the foregoing account for the month 
of May, 1938, is correct, and that of the amount tor which 
I am responsible Ninety Seven and 86/100 Dollars ($97.86) 
is deposited with the Valley Nat'l,Be.nk, Globe, Ariz, to 
the credit of the Company Fund, Co •2sa1•, CCO, e.nd Three 
Hundred Three e.nd 60/100 Dollars ($303.60) in cash, is 
in my personal possession. 

"L. M. Connolly 
"1st Lt Inf Res 
"Commanding." 

"June l, 1938 

which oertificate'was false and known by said First Lieu­
tenant Leo M. Connolly, Infantry Reserve, to be talse 1n 
that said account was not correct as it showed an ex­
penditure ot $306.51 to L. v. Strukan Company, Globe, 
.Arizona, on May 18, 1938, which had not been made. 

Speoific~tion 2: In that First Lieutenant Leo M. Connolly, In­
tant17 lieserve, while on a9tive dut1 and being at the time 
custodian ot the company tund ot Compan7 2881, Civilian 
Conservation Corps, did, as custodian. ot said tund, at 
Globe, Arizona, on or about Ma1 18, 1938, with intent to 
deceive the auditor of said tund, otticiall7 make, sign, 
and present to Captain G. D. Hastings, Infantry Reserve, 
auditor ot said tund the tallowing certificate: 

"COMPANY l'OND, Company 2881, CCC, Ce.mp J'-29-A, Globe 
Arizona, aia.y 18, 1938. 

"I certit'7 that I have this date paid to L. v. strukan 
Compan.7, ot Globe, Arizona, the sum ot t306.51, .!B, .£!!a., 
same being payment 1n tull tor the Fund Account up to and 
including April 30, 1938. 

"L U Connoll1 
"L. u. Connol17 
"lat Lt. Inf-Res 
"Commanding." 
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which certificate was false end known by said First 
Lieutenant Leo M. Connolly, Intentry Resene, to be 
false in that said payment or t306.51 to L. V. Strukan 
Company, Globe, Arizona, had not been made. 

CHARGE III: Violation of the 96th Article of War. 

Specification 1: In that l!,irst Lieutenant Leo M. Connolly', In­
fantry Reserve, while on active duty, did, at or near Wil­
liams, Arizona, on or about August 8, 1938, attempt to com­
mit. suicide by willfully shooting himself in the chest with 
a pistol. 

Specification 2: In that First Lieutenant Leo M. Connolly', In­
fantry Reserve, while on active duty, did, at or near Wil­
liams, Arizona, on or about August a, 1938, willtull7 shoot 
himself in the chest with a pistol, thereby unfitt1ng·him­
selt tor the tull performance of duty trom on or about 
August 8, 1938, to on or about September 12, 1938. 

He pleaded not guilty to Charges I and II and all specifications thereunder, 
and guilty to Charge III end specifications thereunder, and was round guilt;, 
of all charges and specifications. He was sentenced to be dismissed th• 
service, to forfeiture of all pay and allowances due or to become due, and 
to continement at hard labor ror one year. No evidence of previous con­
victions was introduced. The reviewing authority approved the sentence 
and forwarded the record of trial ror action under the 49th Article of 
War. 

3. With respect to Specification 1, Charge I, evidence was intro­
duced showing that the accused, a First Lieutenant, Infantry-Reserve, 
performed active duty with the Civilian Conservation Corps in Arizona, 
continuously trom July 1, 1936, to date of trial, November 16, 1938, 
and that he was on the latter date serving a tour of active duty ter­
minating on December 31, 1938 (R. 8, 9; Ex. 1-A, 1-B, 1-C, 1-E, 1-F). 
The accused was in command of Company 2881 from J'uly 1, 1936, to J'une 
30, 1939, when the company was disbanded as an active organization. He 
was the official custodian of the Company Fund trom J'uly 1, 1936, to 
August 8, 1938 (R. 10, ll, 12, 52), at Which til:l.e the tund was taken 
over by Captain George D. Hastings, Infantry-Reserve (R. 18). Captain 
Hastings and Captain Thomas Tway, both Reserve ot:rioers on active duty 
with the Civilian Conservation Corps, were detailed, on or about August 
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8, 1938, to make an audit ot the Company Fund ot Company- 2881. .An :. 
audit was made by them covering the period October, 1937, to J'une, ···· 
1938, inclusive, end a shortage ot approximately- -$863.79, the BlDOUllt 
set torth in the specitication under discussion, was disclosed (R. 
17, 18; Ex. 9) • ' 

4. 'l'he allegations contained in Specitications 2 and 3, Charge 
I, and in Specitications land 2, Charge II, com.prise acts so inter­
related as to make it advisable to give them consideration as though 
they consisted ot one continuing transaction. Brietly, the evidence 
adduced at the trial relating to the above-described specitications, 
may be summarized as follows: 

During the month of April, 1938, Company, 2881, Civilian 
Conservation Corps, commanded by the accused and located near Globe, 
Arizona, purchased trom Louis V. Strukan, a grocer at Globe, pro­
visions tor the company mess tote.l.1n8 $306.51 (E:x. 4). There be­
ing insutticient tunds 1n the Company Fund to meet this obligation, 
the accused, on 1tay' 18, 1938, entered 1n longhand at the bottom ot 
the last sheet ot the bill the following: 

"Paid 5/18/38 
"Eva Strukan• (Ex. 4.) 

Eva Strukan was the daughter or Louis Strukan, the creditor, and 
his bookkeeper (Exs. 10 and 11). On the same date the accused pre­
pared on a single sheet ot paper a typed certiticate showing the ac­
count to have been paid by him. 1n cash on that date, beneath which 
certificate he prepared a receipt acknowledging payment 1n cash ot 
the account 1n tull. The certiticate was executed by the accused 
and to the receipt he signed the neme ot Eva Strukan, as follows: 

"L. V. Strukan Co. 
"Globe, Arizona 

1IBy Era Strukan" (Ex. 3.) 

The amount of the Strukan account was entered by- the accused 1n the 
May account ot the council book or Company 2881 as an expenditure 
from the J'und on Kay 18 (Ex. 2). '?he receipted bill and prepared 
receipt above described were tiled with the account as Comp8Il1' 
Voucher No. 19 1n support ot the expenditure entr7 1n the Council 
book. On J'une 1, 1938, the accused executed the customary certit-
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icate certityi.Dg to the correctness or the entire May accoUI1t as 
shown by the entries in the Company Council book. The Company Fund 
account• showing payment or the Strukan bill tor May, 1938, was 
audited and approTed by the Company Council on June 1 and again on 
J"une 14 by Captain Hasti.Dgs (R. 13; Ex. 5). The account or Strukan 
was in tact not paid (Ex. lO). The accused had no authority whatso­
eTer to sign the name of Eva Strukan to the invoice or to the certit­
icate showing payment in cash (Ex. 11). 

~. The accused hartng pleaded guilty to Charge III and the two 
specifications thereunder, alleging attempted suicide on August a, 
1938, by shooti.Dg himself in the chest with a pistol and unfitting 
himself tor duty from August 8 to September 12, 1938, as a result ot 
the injury thereby incurred, no witnesses were called to testify to 
the nature or the injlll7 sustained, its cause and :the resultant et­
tect. That attempted suicide constitutes a military otrense there 
is no doubt ( CM 202601, Spert i) • · 

6. The prosecution introduced in evidence, without objection by 
the defense, letters addressed to Captain Hastings end to Mr. Strukan 
written by the accused immediately prior to his attempted suicide, in 
which he admi'bted the financial shortage in the tund ot Company 2881 
and the forgery by him or the signature ot Eva Strukan and stated 
that he sought suicide as the only means ot escape trom his finencial 
difficulties and dishonorable conduct (Exs. 14, 15). The deposition 
or Captain Milton w. Kingcaid, In:rantry-Reserve, Headquarters Arizona 
District, Civilian ConserY'8.tion Corps, was received in evidence, trom 
which it appears th.at the deponent, as president ot the board or ot­
ticers appointed to investigate the alleged shortage or Company P'unds 1 

interviewed the accused in the hospital on August 14, 1938, while re­
covering t'l'om his self-inflicted injury, and the accused, attar hav­
ing been tully apprised or his rights in the premises, voluntarily 
dictated and signed a tull and complete con:ression to the embezzle­
ment or Company Funds and attempted suicide, although the formal 
charges had not at that time been officially preferred (E:xs. 12, 6). 

7. The defense ottered in evidence letters written by the ac­
cused to the Camp Educational Adviser, the Works Progress Administra­
tion instructor, the land.lady or the accused, the Camp. Chaplain, and 
the members or the company commanded by the accused 1n which he ex-· 
pressed regret that honor req_uired him to take his lite to compensate 
tor the wrongs he had committed against the United State• Government, 
and bidding them. goodbye. Also, there was received in evidaoe a · 
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voluntarily written consent or the accused to Withholding trom 
his pay·:tunds surticient to reimburse the Government tor en in­
debtedness due it because ot his financial peculations or 1.net­
ficient administration ot tun.de belonging to the Government or 
any 4or its instrumentalities (ltts. B, C, D, E, J'). The defense 
put in evidence the deposition ot First Lieutenant Harrr N. Ren­
shaw, Air Corps, Randolph J'ield, Tems, showing an acquaintance 

·with the accused since 1925, at which time they were fraternity 
brothers in college. Deponent stated that accused was liked and 
admired by the other students, played on the tootball team, worked 
during the evenings end vacation periods to earn tunds necess&r7 
to permit completion or his college course, and bore an excellent 
reputation (Ex. A). The accused presented to the court as char­
acter witnesses Lieutenant Colonel Otto Wagner, 7th Cavaley', Kajor 
John H. Hilldring, Infantry, Major Carl B. Byrd, 8th Cavalry-, and 
Captain Roy 1. Laux, Infantry-Reserve, on active duty with Head­
quarters Eighth Corps Area, all ot whom testUied that they had 
known the accused over a period ot several years, except Colonel 
Wagner, who had known him only sinee his continement in September, 
1938. Colonel Wagner testiried that the attitude 01' the accused 
with respect to his obligations to the Government and his desire 
to make tull restitution ot shortages round 1n his accounts was· 
an admirable one and that ffm:y impression is that he is an excel­
lent JD8ll" (R. 29, 30). The other three character witnesses above 
named testitied that they bad served w1th the accused and con­
sidered his services as superior or excellent and that he bore an 
excellent reputation 1n the Civilian Conservation Corps camps 'Where 
he had been on active duty (R. 23-29). 

e. The accused, at his own request, was sworn as a witness, 
having been first advised ot his constitutional rights, and tes­
titied at great length showing the adverse financial circumstances 
under which he was compelled to pursue his education at the Uni­
versity ot Arizona trom which university he graduated in 1930; that 
he was engaged in the advertising business following his graduation. 
He was married in 1932 end bece.ma the tather ot a little girl in 
1934. He became Ullemplo;red in 1934 end was called to active duty-
as a Reserve otticer in the Civilian Conservation Corps at Stat1"0rd, 
Arizona, in J'anuary, 1935. Upon entering the service on hia tirst 
tour ot active duty, he was financially obligated in the SUlll ot ap­
proximately $1800. Because of the pressure ot his creditors and his 
inability to meet their demands, despite earnest ettorts to do ao, 
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he took funds of lihich he was the official custodian and paid his· 
creditors, replacing the funds later when paid, but that the short­
egH thus caused increased with greater rapidity than he could re­
place them, and, ·consequently, when the company was disbanded in 
lune, 1938, th.ere existed a shorta_ge in the Company Fund, due to 
the tin8.ucial peculation.a 1n which he had been engaged for.sometime, 
equal. to the emount alleged embezzled. His financial condition had· 
led to discord 1JL his tamily relations, and so, believing hia situa­
Uon hopeless and overwhelmed with shame end :rear, he attempted to 
end hi• lite 1n the -.nner alleged. Under croas-exero1netion. b7 the 
F,OaecutioJ:1., the accused admitted all or the allegations contained 
1n the charges and apecitications, expressed deep regret at his 
aotiona and teat1ried that it was his desire to make tull restitution 
to the OoTernment; also that tu.11 restitution should be completed 
ti-en h1a NoTamber P&.7 check under 81\ authorization to withhold his 
pq aigD.ed b:, h1Jll October 28, 1938, and that he now has had a position 
ottered to hia U4._bel1eves, ir giv~n the opportunity, he could mend 
hia tamil.7 relaUou_alld rehabil1ta1e himself (R. 33-56). 

9. tight ot the nine members 4>t the general court-martial who 
'tried the accused joined in a recommendation to clemency, which is 
attached to the record tallowing detense Exhibit "l!"'. The clemency· 
NCOJIDIIGded is that the period or the confinement adjudged be re-
:miUed. The groums tor the recommendation are set torth as tollows: 

•(1) n appears thd, except tor the ottenaes ot which 
this otticer was round guilty, his reputation 1n 
every respect•• excellent. 

•(2) · He has a wite and small child who are blameless ot 
8D.7 connection w1th the ottensea ot which the ot­
t1cer wu tound guilty, but who will su.tter greatly 
1:r oo~inement 18 approved. 

•(3) In view ot tbs large debt this otticer assumed b · 
order to get e.n education and the depression Which. 
occured upon his graduation from college, the cir-

. CUIIU!ltancea over which he bad no control were greatly 
to his disadvantage. 

•(-i) While intent to embezzle and torge were clearly estab­
lished, it is not believed that this otticer 18 really 
ot the crilll1nal type. It is turther believed that he 
baa learned his leBBo:n·e.nd will probably :make a valuable 
Citiz8ll.• 

- 8 -

http:leBBo:n�e.nd


(381) 

The assistant staff judge advocate who wrote the review of the rec­
ord for the Commanding General, Eighth Corps Area, recommended clem­
ency to the extent of a remission of that portion of the sentence 
involving confinement. In this connection the Corps Area staff judge 
advocate 1n his brief supplemental review seJ,d: 

"I do not concur 1n the recommendation of Ca,ptain 
Johnson that tha1; part of the sentence relating to con­
finement imposed be remitted at this time•. The President 
in his discretion can reduce the confinement or remit it 
in its entirety. Whether he does or not such confinement 
as 1s confirmed by him will undoubtedly be served 1n this 
Corps Area and at a later date the question of clemency 
can further be considered.• -

The letter from Senator Carl Hayden of Arizona to The Adjutant General, 
dated October 12, 1938, and copies of two letters inclosed therewith 
from neighbors of the accused officer, urging that clemency be ex­
tended, have been received and are attached to the record. The accused 
has been in con:f'inement at Fort Bliss, Texas, since September 17, 1938 
(R. 29). It also appears from the record th.at practically a complete 
financial resti'tution has been made by the accused tram his pay to the 
Government (R. 50) • · 

10. The court was legally constituted and the competent evidence 
ot record in support of the findings and sentence is clear and con­
clusive. No errors injuriously affecting the substantial rights or the 
accused were committed during the trial. In the opinion of the Board 
of Review, the record of trial is legally sutticient to support the 
findings and sentence and warrants confirmation of the sentence. Dis­
missal is authorized upon conviction of violations of the 93d Blid 96th 
Articles of War, and is mandatory upon conviction of violation of the 
95th Article of War. 

- 9 -



mitting the period or continement, and d acting that the sentence 

(382) 

1st Ind. 

War Department, j .A.G.o•• F!B 2 19l!I - To the Secretary ot War. 

l. Herewith transmitted tor the action ot the President are 
the record ot trial and the opinion or the Boe.rd ot Beview in the 
case ot J'irat Lieutenant Leo K. Connolly, Inte.ntry-Reserre. 

2. I concur in the opinion ot the Board ot Renew that the 
record ot trial is legall7 sufficient to support the tindi.J18s and 
sentence. I recommend thd the sentence be confirmed; but, 1n 
Tin ot the recommendation to clemency by eight out or the nine 
mam.bers o:t: the court including the President end the law member, 
the repentant attitude or the accused, and almost complete restitu­
tion b7 h1lll or the amounts mnbezzled, I turther reccmmr.end that the 
period ot confinement be remitted. 

3. Inclosed herewith are the drafi ot a lethr tor your sig­
nature, transmitting the record to the Presid8llt tor h11 action, 
and a ton11·ot Executive action collt'irming the sentence but re­

aa modified be carried into e:r:ecution. 

The 

4r Incle -
Incl l - Record ot trial. 
Incl 2 - Draft ot let. tor 

Sig. Sec. ot war. 
Incl 3 - :rom. or Executive acUon. 
Incl 4r - Let. tro:m. Senator Hayden, 

with incls. 



WARDEP~ 
(3SJ)Ill the attic• ot The Judge A.dToode Ge:aeral• 

.._ahiugton, D.c• 

. Bo$'11 ot Rertff 
ex 2109e:s 

U1fITBD STATES 

PriTate EVXW!:Tl' W. BONNm 
(6862673), PriTate B!RNIUll) 
w. JUim (68627~8), an4 
PriTate J'OSltPR L. R!Lff 
(6861Ml), all Troop J., 
Ninth Engineer Squadron. 

4AN 1 7 1939 

) Sirnmm: COIPS ADA. 
) 
) Trial b7 o.c.M., oonTeu4 d 
) Fort Riley, bn.aaa, NOTam.be:r 23, 
) li38. A• w eaohi Diahoaorabl• 
) cliacharge u4 contiume:at tor 
) OU (1) year. DiaciJliDal"J' 
) Barrack•• 
) 
) 

ROLDIID by 1ihe BOJ.1m OJ' Ri!!VID 
x:on, :nllZl!:R and CAKPBEIJ., Judge A4Tooa1iea. 

l. The record or trial in the oaH ot the soldier• ....,4 abon 
baa been examined b7 the Board ot li•Tiew. 

2. The aocuaecl were jointly tried upoa the tollowing charge a.ucl 
1paoiticat1oni 

CHARGE I Violation ot the 93d Article ot war. 

Spacitioation: Ill that Pr1Tate Enrett w. BODller, Troop .A., 
Ninth Engineer Squadron, Private Bernard w. J\ldcl, Tl'(>op 
J., N1D.th Engineer Squaclron, and Private Joseph t. Rile7, 
Troop A, Ninth Engineer Squadron, acting jointly, u4 
in pursuance or a co?I1110n intent, did, at Fort Riley, 
x-a.naas, on or about October 22, 1938, telonioual1 take, 
ateal and carry away one auit ot clothea, Talue about 
Tnnty-eight dollar•, the property ot Priva-t. Tho•• w. 
Head, 'l'roop A, Ninth Engineer Squadron. 

Each accuaed pleaded not guilty to and was found guilty or the charge 
and speclficatioa. :e:vidence waa introduced or the conTicUon of BOnner 
by- 8UllllD8l'J' court tor abae11.ce without leave trOlll March 21 to 28, 1938, 
the approTed aenteDCe tor which ottellee waa torteiture ot $10. NO evlde:ace 
ot prnioua conTictlon.e waa introduced againat Judd or Riley. Ee.ell. wa• 
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sentenoed to dishonorable disoharge, total torteitures and oontinement at 
hard labor tor one year. The reviewing authority approved the setence u 
to eaoh, designated the Atlantic Branch, Uni tee! States Disciplinary' 
Barracks, Governors Island, New York, as the place or confinement, end 
forwarded the record ot trial tor action under Article ot War 50i. 

3. The evidence tor the prosecution '1.Ja7 be abatracted aa tollows: 

a. Heman <a-uno (p. 6). I 811. owner ot the Wardrobe Cleaners 
in J'unctioii Oit7. On October 10, 1938, Prin.te T. w. Head, Troop A, 9th 
Engineer Squadron, gave me an order tor a new suit of clothes ma.de to 
measure, the tair cash Talue ot which was $25. On October 22d I lett it 
in the barrack ot that troop on Private Head's bunk. I know it was his 
bunk because I looked at the tag. This was between 11:00 end 12:00 in 
the JOOrning. The trouser• were over the croaa bar ot a ha?l8er and the 
coat over the top ot that and then a paper bag was over the top ot the 
suit. There was also a vest. The suit as brown, small plaid. The man'• 
name end the number were on. the illaide coat pooket e.nd on. the watch pocket 
ot the trousers. The aui.t handed ae is the au1t conoerning which I have 
been hatitying ( suit receiTed as Exhibit A). There was a sales ticket on 
the outside ot the suit 'Which I made out in a, 011Jl writing. I personally 
del1Tered the suit. I saw it next when. it was returned :trom Manhattan, 
on the tront porch ot the 9th Engineers in the hands ot Corporal Wenzlick. 
Head's name was 1n the pockets. Qmn-epm2Mt1on. I did not see Head 
the atternoo» that I le:rt the suit. There were 80lll8 men in the squad 
room. but I C8Jlllo-t remember who they were. 

b. Private Thomas w. Head, Troop A, 9th Engineer Squadron 
(p. 10). Y know the three accused. They are Privates J'udd, Riley 8ll4 
Bonner. I contracted tor a suit ot clothes with Mr. Oruno ot the We.rdroM 
Cleaners, a brown suit with 8J11a.ll checka • .A.bout noon, Ootober 224, I 
saw a package on my bunk like a auit would be oleaned and Nnt ba.ok in. 
I didn't open it but lert it there. When I emu back that nening it 
was not there. It waa about three daya attern.rda whea I next aaw it in 
a atore in Manhattan, Xansas, owned b7 Oharlea HotmeJm. lfhis 1a the au.it 
(Exhibit A). When I saw the package on -.y- buDlt I didn't open it because 
I was late tor tormation. ~-exaaj.nation. We tell out tor thia 
tormation at titteen mimtea to one and I returned to the barrack about 
5:30 that nening. 

o. Corporal O.Orge "I. We:nzllclc, Troop A, 9th Engineer Squadron 
(p. 13). It was reported that on October 22 a auit h.a4 been stolen :t:'rolll 
the bed ot Private Hea4. I saw it at the Utilit7 Outlet Clothing ~. 
Manhattan. Xensaa, on Ootober Uth, a brown check, three pleoe 81rl.t, · 
identified by the mark "'.l'. w. Head. "84.ll• en.d the date ot the sale. Thia 
is the suit (Exhibit A). 

-2-

http:8J11a.ll


(.38S) 

!• PriTaie Howard D. Pe.lllquiat, Troop A, 9th ~ineer l3quadron 
(p. 15) • On October 22d I made a trip to lwl.he.ttan, ICanaaa, about 4t30 
in the atternoon. PriTate Bonner suggested the trip. Bonner, Riley, 
J"udd and my-self were present. They said they wera going to sell some boot 
breeches. They- used a Chevrolet with yellow wheels, a two-door sedan. 
J"udd, Bollll8r and I went on the trip. We want to the Utilit7 Clothillg 
Store, Private Bonner carried the suit into the store and we aakecl the :men 
who seemed to be the proprietor it he wanted to buy a suit (Yr. Charle• 
Hormann was brought into the room). That is the man they dealt with.­
Bonnerl asked him how DDlCh he would give tor this suit end he said he would 
give $5. Bonner asked tor $6 and he said he couldn't give him t& an4 
Bonner said all right he would take t5 and he gave Bonner to-and w lett 
the store. J'udd, Bonner, this man and I wre present. Bonner did all the 
talking and the money was given to him. i'his suit (lb:hibit A.) is the suit. 
With the mon.e7 Bonner received he bought some gas and gave J'udd some 
money. I couldn't see how much. Then we came back to the post. Orosa­
examination. We got back around 6:00 o'clock. I don't know where'"'ifi'iey 
was. Examination & the court. J'udd made no remarks 1n regard to the 
sale. I didn't know 'ihathebad a· suit in the car until we got to 
Kanh.attan. I didn't know whose suit it was. J'udd drove the car. 

e. Charles E. Hotlnaml (p. 20). I handle second-hand clothing. 
My place ot business is 108 South 3d. Street, Manhattan, Xanaas. I know 
those three men. as being in. the store. Some time between tiTe and aix 
some young DIAll came in. There were some other men. with him. They ahowed 
me the suit they wanted to sell. I said I didn't care how good it was I 
110uldn't give over tiTe dollars tor it. i'h.ey wanted six. I said ttn.otb.1.ng 
doing", so they turned and talked to each other and decided to take the 
five dollars. I gave them the m:>n.e7 and that was the end. J'ust one 
talked to me, the man in the middle (other witnesses testitied that Bonn.er 
was in. the middle). I believe that this suit (Exhibit A.) ia the suit 
that I bought. Afterwards my bo7 :round the Jl8JJl9 "Head• inside. Ot course, 
they all were dressed in. civilian clothes that evening and I couldn't 
recognize them at all when I ceme oTer on Kondey. (Corporal We:nzlick· 
was brought into the room). That 1a the man I turne4 the suit over to. 

t. PriTate Pierce A.. Kenaler, Troop A, 9th Engineer Squadron 
(p. 24). I had an automobile parked behind the post exchange on. October 
22nd. It belonged to Harold Wells ot ·the artillery. Private J"udd asked 
it he could use it and I told h1lll he could not. When. I ceme back trom 
work it was not where I parked it. I went back ot the barracks and it 
was there. Private J'udd admitted using it. He told me he went to Ogden 
and came back. The cltarge ot quarters was out there and he got e. suit­
case out of' the back ot the car. The car was a 7eUow '31 Chevrolet 
with wire wheels. 
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-6,• Sergeant Lyle R. Driskell, Troop A, Ninth Engineer Squadron 
(p. 28). About 6:00 o'clock, the eve~ing of October 22nd, Private Head · 
reported to me that a new suit that had been delivered to him. had dis­
appeared. I checked all lockers and did not find the suit. About 1:00 
o'clock that af'ternoon I took the sick book to the hospital. Private 
Riley went along with me to see the dentist and returned with me. Private 
Bonner was assistant charge or quarters that afternoon. I turned the 
keys onr to him. while I took the sick book to the hospital. I saw J'udd 
in the hallway that af'ternoon in civilian clothes. Bonner's best friend 
was Riley. I went with Sergeant Lekas and Corporal Schoenberger and we 
took a suitcase out of a car, carried it into the orderly room and it had 
soma old khaki breeches in it. 

h. Corporal .Ambrose B. Schoenberger, Troop A, 9th Engineer 
Squadron (p. 31). On the af'ternoon ot October 22nd I had a conversation 
with Bonner about a loan of twenty-five cents that he told me he was 
getting to get some gasoline to go to Manhattan with. I searched the 
Chevrolet two-door car that evening at 6:15. I believe it had wire wheels. 
I toUlld a suitcase and several pieces ot o.d. clothing. Examination~ 
the court. The charge ot quarters was looking tor a missing suit. We 
didn'tsearch any other car bec8llse there wasn't any other there. 

1. Private Virgil E. Kuhn, Troop A, 9th Engineer Squadron 
(p. 33). Yam in charge of the Engineer :tarm. As I went don. to teed 
my pigs on October 22nd I gave Bonner and Riley a ride as far as the 
tilling station. I understood they were going to Manhattan. They wanted 
to ride don. to get a can rull o:t gas. They had a two gallon oil can 
with them. I saw them. get the gas at the filling station and then went on 
to the tarm. This was between three and tour. 

· ..t• Technical Sergeant Tom Lekas, Troop A, 9th Engineer Squadron 
(p. 34). On October 22nd Private Head's suit was missing. We inspected 
the first platoon quarters and did not find the su1t. Corporal Schoenberger 
told me he was suspicious o:t Privates Riley, Bonner and J'udd, that they 
came out with a suitcase and they had a car. I went up stairs and told 
Privates Bonner and Kensler to stay in barracks until the first sergeant 
gets there. Following instructions from the first sergeant, mysel:t, 
Sergeant Driskell and Corporal Schoenberger located the suitcase and 
tbree pairs ot breeches 1n the car. Then n went up stairs and informed 
Bollller and Kensler that they were through as :tar as I was concerned. Riley 
8D4 Bonner were prett7 good friends. The7 generally hang together. 

k. Captain Edwin P. Lock, J'unior, Troop A, 9th Engineer Squadron 
(p. 36). On Monday morning I held an investigation o:t the loss o:t a suit 
o:t clothes and bad Bonner, Rile7, J'udd• and Palmquist in the office tor 
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1nTeat1gat1on. The accused were intor:m.ed that anything they said .:>uld 
be used 158ainat them and that they were under no obligation to make a 
•tatemant. The7 all. three made statements piece-meal as a re811lt ot 
questiou 8Jld answers, which statements I had typed and they signed. 
Bonner stated that he sold the auit belonging to Private Head ill 
JlaDhattan, that he divided or ns to divide the proceeds three 11tV8, 
that he"had given J'udd tl.60 and that he wa8 not stating who the thir4 pany 
na. Private J'udd said he went to XanhaUan with Bonner and witnessed the 
sale or the INi t and received ll.50 tor taking Bollller there. He did not 
ac!mit 8J1Y' pert in the sale ot the suit. Private Ril~ aamttted. that on. 
October 22D4 he was in the barraolc, that he picked ~ a barrack bag ot 
clothing ud a package which he toUDd leaning against the wall, that U 
might have contained the suit, and that he carried them out ot the barraok 
and put them ill a car. He said that he didn't know it waa Private Hea4'• 
aru.1t. He •aid he tound 1 t leaning agatut the east 118.ll. ot the barraak ·. 
ill a package on the east aide. Pr1nte Bead 1a quartered in the east 
aquacl rooa. · 

,. 

~ !· J'1r8t Sergeant J'loyd T. Syrole, Troop A, 9th Engi.D.Hr Squa4roa 
(p. 39) •. On OOtober .22nd Privde 1udcl na absent without e.uthorit7 h'QJIL 

tormation. ai 12:4D. Pr1n.te RUe7 wu oa •iclc report. Privah Bozmer wu 
ustabnt charge·ot quarters. About S!a> that night Sergeant Lilcaa oalle4 
JU ai rq quarter• and •ail IODl8 clothing had been stolen and wu ill a suU­
oue ill a oar ill the rear of the barrack. I told him to get the suitoa.H 
8Jld I would come over. When I arriTed at the barrack the auUcue was open 
and there were eome khaki clothing and o.cl. wooleu in it. I wa present 
at''• ott1cial inTeat igation by' Captain Look on Monda)', October Mth. 
Captain Look told the accused that anything they- said lliOUld be usecl egaiut 
tho and I 'k>ld thea the same. They- were not going to llBke a:rr nateunt wt 
nen I questioned thea they broke down and contessed. PriTa-te Bon.na a4a1Ue4. 
he eold the suit and the mone;r was to be split three ways. He &aid h• gaT• 
PriTate 1udd $1.fiO.and didn't tell who the other third was to go to. At 
that time he didn't· sq who the suit belonged to but e.tterwarda he sa14 it 
belonged to Head. 1udd admitted that he hauled them to Manhattan, that he 
knew the clothes were stolen and that· he received tl.60 ill pay. Rile7 
admitted he carried a package and a barre.Ck bag f'rOm the east side ot 
the squad room on the east side ot the barrack clown and put them in a car• 

• 
· 4. · The f'irst question presented is whether the contessions or 

a4m1ssiona ot the· three accused were properly- received 8ll4 ll117 be considered. 
n was shewn bT the testimony ot Captain !Dok, corroborated to 80Jll8 extent 
b7 that ot n.rat Sergeant Syrole, that the tomar 1n.Test1gated the trans-· 
action which..... is the subject ot the present apec1f'1oation., and that after 
they had been dul.7 11B.l'D.ed the three accuHd mad• statement• pieoe-11881. 
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.•.u a result ot quesUou and answers the7 ms.de certe.1.n atatemenia 
11h1ch later I had typed up and the7 signed• (p. 37). !he typed and 
signed nataments were not introduced 1n eTidence, bu.t Captain tock 
and Sergeant SJrcle UDderiook to tesU:r,. to what each ot the accused 
admi.Ued. It b7 the uae of the wora •later• 1n the pusage quoted, 
Captain Lock meant that on one occaaion each accused made an oral 
atatem.ent and on &DOther a written one, either was acllliasible or both 
(~ T. State, 125 aa. 55, 53 s.E. 1038). It, on the other :band, there 
•s but a aing].e tran.aaotion and the oral atatement• were reduced to wr1t-
1ng 011 the ssme occasion when uttered, the Board thinks that 1rhat each 
accuaed Aid ahould haTe been pl'OTed b7 hi• wriiten ud aigued atatement 
and not b7 oral te8'tilaoJl7, unleH loaa or de1truot1oa of' the 11%'1.Ung had 
:tiret bean proTed. ne report• oontau J18J17 oasea 1n whioh ooateaaiona 
or other atatements were made to CCllllliitiDg JUgiatrate• or other• oral.17 
and reduced to writing, and 1n which 'it wu held that auch oonteeaiona 
or statemen.ta shOuld be proTed b7 the writing, i:t an.ilable, and not by 
oral testiJlon:,. A.a tar back aa 1'122, Eyre, :t., inRexT. Reason (16 
Howell'• State Trial.a, 35), said: . -

••That which is aet 4own 111 writing, it it be an 
.:xan1nat1on taken in writing or a priloner betore a 
juatioe of the peace, J'OU ce.nnot giTe eTidence. or that 
eJ:mllinatioa Wyiva TOce•, unless the exam1netion be lost.•• 

In state Te Br'a.n.hs:lll (13 S.O. 389), the court said (p. 596):-
"Upon a preJ 1mineey GBmination the accuaed paniea 

haTe the right to be pre1ent and croaa-exam.ine witnessH, 
but th97 are not required to make 8ll1' statement them-
HlTes. Gen. Stat. 19'1. It ill not the dut7 ot a trial.' 
justioe to eXBllline accused parties or to take their state­
ment• in writing, UJlless th97 are non,. as ntussea on 
behalt or the state b;r their OWD. oonaent, and it he does 
ao 1t is not an otticial act; ba.t he 11 not prohibited 
fl"OJI doing ao, and a respectable authorit7 reCOJIIIDeJlda that 
the anoient oourH ot taking such statements e.bould still 
be puraue4. Betha" u it ma7, when oonteaaion.a are taken. 
b7 a trial justice, ill writinc, signed b7 the partiea, such 
mdenoe ia the best n14ence upon the subject, and it such 
oonteHiou are relied upon against thea, the detenden.t• 

· an en.titled to haT• th-. produced 1n the Teey tei,na 1n Which 
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the:, were made. J'1'0II the 1nt1ndty ot memory there ia al.­
wa:,e more or le~• unoeria1n1;7 about parol teatimon:,, aa­
pec1all:, ill reference to deelare.Uona '- mere spoken worda. 
Even 1n C1T1l OUH the rule 1• thd perol tHUIIOn:, 1• 
not ada1aa1ble to •%.Plain., nrr or add to w.ri'ttcm instru­
ment•, llhich muat speak tor thamselTea. In ortm1nel pro­
CHdiJlga there is nan more reason. that only' the beat and 
moat reliable ffidenoe should be allcnred. ~ere a:,- haTe 
baa 1a thl written oonteuiou aome qualitioatiou or 
explaD.aUou, u.4, we thillk:, when demanded b:, the deten­
dant•, they aboulcl haTe been ottered. It waa error to 
noe1Te parol tNtiaolly' ot oonfesaion• •4• ill w.ritinc 

' where there wu JLO obnacle 1A the 11&7- ot the lll'1Ua 
ooJateaaiou being ottered. 

"'1'he Ju4pellt 1a aet aside and a new trial ordffed.• 

IA Sta:t, T. SteeTH (29 On. 86, '3 Pao. K'I), 1;he court 
aa14: 

••Oral, n&taMnta, illten4ed to be reduced to writ-
1.ag, whG COlll1tte4 to paper aJl4 aiped b:, the peraoa 
nek1ng tha., an applated., u4 mu1; o:t uoeH1t7 be 
uoluded, by the w.rU1.ng. •• 

!o the aae etteot are'state Te •,on (3 Buring'ton. (Del.) ~5'); 
Sw.te T. Bame (! ~ (Dir.rGafh State T. !baH (12' 
~318, 100 x • .-•.. ~); 11ate.T. Vyer (lle Io• 28'1, 102 H.W. 
101) , eel other ouea. . _· ..,. - . . 

11_ !he cen,eral. rule o:t m4ence with res~ot to oral 1;eaUllOJl1' 
oon.oern1D& tbe oontct• of a .written. i,aper &JJ»Nn ill ihe Jranual. tar 
Oourta-Mu-Ual., ,aracraph 111. · Ia a JIIUlber of oue• the !Dud o:t Re­
T1.. a4 !he 1uqe MTooate Qalftl l:l&Te aet uile ooZJ.T1n1ou be-· 
eauH of rtolaUou. ot t!at nle (Dia• Opa. 1J.G 1912-llS>, ..ca. 
1295, l.l9t (B), uoa, 1"4 (1), 1'70 (s}, l.S8l (2)). :awnr, the 
opu.iou eited 1IWN wrl"•·baton Jl'lbllN.UOA of_"- 1928 .Ution 
et the Jlamlal tor Clftria-Manial, MW 1a teroe, llhiab. 1a :,angraph 
1ll,&N79: 

-'··' 
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,•AA objection to pro:tnred evidence o:t the 
oontenb ot, a document baaed on 97 or the :tol­
lowing ground• :may be regarded as wa1Ted 1:t not 
asserted when the ·protrer is madei It does not 
appear that the original. haa been lost, destroyed, 
or 1a otherwise un&Tailable; * * *.• 

No such proTision aa that just quoted is :round in the oourt­
martial manuals preceding that o:r 1928 (K.C.ll., 1917, par. 837; 

;. ll.C.ll. 1921, para. 236 .!., 237). No objection wu made to the 
- ·oral testimony o:r Captain IDck or First Sergeant Syrcle as to 

the statements o:t the sneral accused. The sentenc'e quoted 
amounts in substance to a e1.1rect1on that the parol nidence 
rule is not ·to be en:rorced unless the party against whom the 
evidence 1• ottered insists on its entorcament. That being so, 
the Board concludes that the admission or the oral testimony 
o:t Captain IDck and l!'irst Sergeant Syrcle With respect to the 
con:tession and the admission• which were reduced to·wr1t1ng 
did not constitute :tatal error, ana. that their testimony may-
be considered :f'or What it is worth. Such was the holding or 
the Board, Without discussion, in CK 210686, Mccrae. NeTer­
theleas, the Board does not apprOYe or condone such use o:t 
secondary eT1dence, and thinks that the written paper ought 
to be produced whenner it is available. N 

5. 'l'he defense ottered no eYidence. 

6. Th• Board next cons1<1ers the case as to each o:r the 
accused separately, and tirst as to Bonner. Even without re­
gard to his con:ression the evidence against Bonner is ample 
to prove his guilt, e.nd in addition his contession tull7 ad­
mitted it. 

- 8 -
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7. The evidence against Judd may be thus summarized: He obtained 
the automobile in which the trip was made, notwithstanding that Private 
Kensler, in charge of the automobile, told him that he could not use it 
(Kensler, pp. 24-28). He drove the car on the trip afterward. Though he 
admitted to Kensler that he (Judd) had used the car, he lied as to the 
place to which he had been, saying that he had gone to Ogden. J'udd drove 
the car on the trip to Manhattan and went into Hofmann's store with Bon­
ner, Palmquist and the stolen clothing. Though Bonner did all the talk­
ing to Hofmann about the sale, J'udd was present and presumably in hearing. 
When Hofmann declined to give more than i5 for the suit all three or the 
soldiers present (including Judd) conferred as to whether that sum should 
be accepted. Arter the sale Bonner gave Judd a part of the money re­
ceived. J'udd admitted receipt or fl.50 but denied any part in the sale. 
It was apparently the contention in his behalf that the payment to h1m 
was compensation for the transportation furnished, rather than a share 
in the proceeds or the sale of stolen goods. First Sergeant Syrcle tes­
tified, howeTer, that Judd admitted that he knew the clothes were stolen 
(p. 41). The Boe.rd concludes that the foregoing testi.D:>ny is sufficient 
to support the findings of guilty as to J'udd. 

s •. The Board next considers the evidence against Riley, which may 
be thus SlmllllElrized: Riley was present when Bonner first suggested the 
trip to Manhattan. It was then stated that the object was to sell some 
breeches. Riley went with Bonner to the filling station to get some 
gasoline. Private Kuhn, who took them to the filling station, said "I 
understood they were going to J.Ianhattan" (p. 34). Riley put his name 
on the sick book, went with Sergeant Driskell, the charge or quarters, 
to the hospital to see th& dentist, and returned to the barrack with 
him. Riley admitted that he picked up a barrack bag of clothiDg and a 
package which he found leanil'.lg against the wall in the east squad room, 
carried them out of the barrack and put them in a car. Re said that he 
did not know that the package contained Head's suit. According to the 
testimony of Private Palmquist, who went along on the trip, Riley did not 
accompany the others to J.:I.anhattan (p. 16). On the other hand, ,Hofmann, 
the merchant who purchased the suit, testified (p. 21), "I know those 
three men" (presw;:ably meaning the three accused) "as being in the store". 
Later (pp. 23, 24), he said that they were in civilian clothes when in 
his store and for that reason he could not identify them when he was 
brought. to the post a day or two later, but "I recognize them as they 
owned up that they were in the store, they owned up that they sold me the 
goods". Bonner and Riley were very good friends. 

9. The most serious question in the case is whether the finding ot 
guilty as to Riley should be passed. It is entirely possible that a 
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soldier on a Saturday afternoon when of1' duty might accompany another 
to a filling station to buy gasoline, merely to pass away the time, 
s.nd not because he was an accomplice in the unlawful designs of his 
:f'riend. It is contended by the prosecution {pp. 5, 44) that Riley went 
on sick report so as to avoid going out with the troop that afternoon 
and to be free to carry out his part of the lnrceny, but there is no 
evidence Whatever to support this hypothesis. It should have been easy 
to prove by the records of the hospital or the'testilllony of otticers 
serving there whether Riley really needed treatment. In the absence ot 
evidence on that point, it must be assumed that Riley needed treatment, 
as there is no basis for an inference adverse to him. The theory that 
Riley's trip to the hospital was part of a scheme of the conspirators 
and that its object was to get the charge of quarters out of the bar­
rack so that they could carry out the suit of clothes is untenable; 
first, because, as has been said, there is no evidence that Riley did 
DOt need treatment; and, second, because, according to the prosecution's 
o~u theory, the suit was carried out by Riley himself, and it is impos­
sible that he could have done so when he and Sergeant Driskell were at 
the hospital. It is also entirely possible that a soldier might carry 
a couple of packages downstairs tor a friend in ignorance of their con­
tents and without suspecting that ha was being used as an innocent cat's­
paw to carry out a lo.rcany. It is also possible that the package which 
Riley carried downstairs contained the issue breeches which were taken 
to Manhattan and not Head's civilian suit. Support is lent to this view 
by the statement that the package "was leaning against the 'W8.l.l." (p. 38), 
'Which could not be said of a suit on a hanger. 

10. If Riley did not go to Manhattan, the evidence against him is 
fragmentary and to the Board wholly unconvincing. Did he go to Man­
hattan? Palmquist, a soldier in the same troop, who went on the trip, 
testified unqualifiedly that Riley did not go (pp. 16, 17, 19). The 
only evidence to the contrary is the teFimony of Hotmann, the pur­
·chaser or the suit (p. 21). However, he admitted that he had been un­
able to identity the three accused as the men who were in his store 
when brought to the post tor that purpose a day or two atter the sale 
to him (p. 24), and his testimony that the three accused were present 
1n his store was according to his own statement based on the tact that 
"they owned up that they were in the store" (p. 24). The Board thinks 
it probable that Hofmann con1'used Riley and Palmquist. No doubt Bon­
ner, J'udd and Palmquist admitted to Ho:tmann that they were in his store; 
but the Board doubts that Riley made such an admission as to himseU' to 
Hotmann, since he made none to Captain Lock, and in a letter to The 
1udge Advocate General since his trial denies that he was present at the 
sale. 

-1.0-
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ll. The members or the :!bard do not feel t~t if they had sat on 
the court trying these accused they could have voted guilty with respect 
to Riley; but, on the other hand, it is their duty to remember that 
they have no right to weigh the evidence and must pass a conviction 
otherwise proper if there is 1n the record substantial evidence on which 
a court might reasonably !ind the accused guilty, whatever may be their 
persolll3.l views. AB there are 1n the record the testimony of Botm.a.nn that 
all three accused were present in the store, unconvincing as it may be to 
the Board as against Riley. and the other evidence concerning Riley al­
ready swmnarized, the Board camiot deny that the quantwn. of evidence in 
the record reaches the minimwil required to permit the conviction of Riley. 

. 12. On another ground, however, the Board concludes that the con-
viction or Riley ought to be set aside. In his confession as related both 
by Captain Lock (p. 37) and by First Sergeant Syrcle (p. 41), Bonner stated 
that the proceeds of the sale were to be divided three ways, that he (Bon­
ner) gave $1.50 to Judd, but that he preferred not to say to whom the other 
share was to go. The Manual for Courts-Martial says (par. 114 ,c): 

"***The acts and statements of a conspirator, however, 
done or made after the coillI!lOn design is accomplished or aban­
doned, are not admissible against the others, except acts and 
statements in furtherance or an escape.** 

"The fact that a confession or admission of one conspirator 
is 1.nadrlli.ssible against the others does not prevent the use of 
such confession or admission against the one who made it, but 
any such.confession or admission can not be considered as f¥'1-

idence against the others. The effect of an unsworn statement 
made by one of several joint offenders at the trial is likewise 
to be confined to the one who made it." 

In Dig. Ops. JAG 1912-30, paragraph 1294, it is said: 

"Two accused, Privates Wand Y, were tried jointly for 
larceny. No conspiracy was shown. A confession by W was 
properly admitted as against him, but this confession was 
inadmissible as against Y. C.M. 153877 (1922)." 

Pursuant to the above principle, the statements made by BJnner above sum­
marized were admissible against him alone and ought not to have been con­
sidered against the other two. This is obviously necessary and just, be­
cause, if Bonner's statement is to be considered against Judd and Riley, 
it amounts to the use of his statement as testimony against them 
although he was not under oath or subject to cross-examination by 
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them.. The court was not cautioned, as it ought to have been, that the 
conteasion or admissions of each accused were to be considered against 
him alone. Neither can it be assumed that the court knew of the pro­
visions in the manual and digest just quoted and applied them., because 
the ~secution in its closing argument Without objection or interruption 
contended (p. 44): 

"* * * (6) Proceeds were to be divided three ways, (6) 
ludd received his share, (7) Bonner had his share. Whether 
or not Riley was actually paid his share was not determined. 
•**It is possible that Bonner did not have time to pay 
Riley his share. It seems reasonable to conclude that Riley-, 
who was a tairly intelligent soldier, lllOuld not take a pack­
age ot another soldier, carry it down to a car without any 
idea ot what he was doing. We must presume he stole it. 
Proot presented indicates beyond a reasonable doubt -that aµ 
three defendants planned to steal the suit, sell it and-81'le.re 
the proceeds.•**•" 

In the argument thus quoted the prosecution, in violation ot the principle 
that the confession or admission of one accused may not be used against 
the other, and in disregard ot the passages quoted from the manual and 
the digest, based its argument tending to prove Riley's guilt on state­
ments made in Bonner's contession. The receipt of Bonner's confession 
without any caution to the court that it lllll.St be considered against him 
alone end the argument by the prosecution tending to show Riley's guilt 
based on Bonner's ce>nfession were in the opinion of the Board in.fringa­
ments ot the substantial rights of Riley such as to require setting 
aside his conviction, without regard to the question whether, if such 
errors had not been committed, the evidence against Riley would have 
been sufficient to support his conviction. The digests include many 
holdings ot the Board of Review and opinions of The Judge Advocate Gen­
eral to the effect that improper argument may under certain circum­
stances require setting aeide a conviction (Dig. Ops. JAG 1912~, pars. 
1363, 1417). 

13. The question may be asked, it the introduction of Bonner's con­
fession without a caution that it must be considered..against him alone 
end the improper argument were infringements of Riley-' s rights and re­

•quired that his conviction be set aside, why is not the same true with 
respect to Judd? The errors mentioned were also technical infringements 

·ot Judd's rights, but in the opinion of the Board such errors did not sub-
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stantially injure him. The admissible evidence is far stronger against 
Judd than against Riley. It is shown the.t Judd obtained the automobile 
in which the trip to Lianhe.ttan was made against the will oi' the. person 
1n whose charge it was, drove it to hlanhattan, was present when the sale 
was made, conferred with Bonner before Hofu.ann' s offer or ~5 was ac­
cepted, received ~1.50 of the proceeds, and ai'te~~rd lied as to where 
he had been. Sergeant Syrcle testified that Judd "admitted he knew the 
clothes were stolen" (p. 41). The Board considers the above evidence 
compelling, and feels certain that the same 1'ind1ngs. would necessarily 
have been reached as to Judd even_if the errors mentioned had not been 
made. 

14. r;he .Board recognizes and follows the principle that, so far as 
its statutory duty is concerned, a conviction must stand or fall on the 
record of trial, end would reach the same conclusion as to Riley if the 
letters which it is about to mention had not been received; but it feels 
the r.iore cert~in ihat that conclusion is right and just since receipt by 
it or two letter~addressed to Captain L. H. Rockafellow, on duty at Head­
quarters Seventh Corps .Area, and forwarded by that officer on behalf or 
t~e Comm.anding General to this orfice. One of these lett9rs is signed by 
Judd and the other by Riler• As they both bear a rubber stamp "Inspected, 
Headquarters Military Police, Fort Riley, Kansas", it is clear that they 
were not smuggled out or the guardhouse. In his letter Private Judd says 
in part: · · 

"*•·•I wish to clear one or the fellows convicted with 
me who had nothing to do with this case. He is pvt Riley and 
I wish you 'WOuld clear him as a result of the following state­
ment. 

(Statement) 
"I (pvt Judd) took t:i.e suit out of the barracks myself 

and it was not in the thing that pvt Hiley took out. The 
thing that Riley took out was some boot breeches and a pair 
of my riding boots so I asked Riley if he would go up end get 
them Then Riley Bonner and myself walked out to the car where 
I had previously put suit. 

Bernard W Judd." 

In his letter Riley says that he did not have possession of the suit and 
calls attention to the fact that it was not proved that he did. He also 
contends that he went on sick call, not to see the dentist as Sergeunt 
Driskell testiried, tut:• 
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"*••with an atrliction which we.a aerioua enough 
to warrant my' being confined to quarters tor a period ot 
2 weeks immediately attar being confined to the Guard­
house; checld.ng with sick call records will proTe this. 
• • • I went up to haTe JA7 throd treated. I had trench 
mouth." 

Riley admits oarry1llg a suitcase and a barrack bag out ot the barre.ck 
and says that they- were the things J'udd asked him to go up end get. 
Riley admits that he was to receive tl.50 but ae.y-s that it was to be 
1n payment ot an honest debt incurred earlier in the month. Both t!i.e 
aboTe letters go into coD.Biderable detail and haTe e/Yery internal ·in­
dication ot Teracity. 

· 15. J'or the reasons stated above, the Board ot Rniew holds the 
record ot trial legally sutticient to support the findings ot guilty as 
to accused Bonner end Judd, except the'tinding that they acted jointly 
and in pursue.nee ot a common inhnt with accused Riley, and legally- sut-. 
:ticient to support the afm.tences as to accused :&>nner and Judd; but not 
legally sutticient to support the findings ot guilty and the sentence as· 
to accused. Riley-. · · ' 

http:barre.ck
http:checld.ng
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