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WAR DEPARTMENT (1)
In the Office of The Judge Advocate General
Washington, D.C.

Board of Review

CM 208296 DEC % - AT
UNITED STATES ) FIRST CORPS AREA
)
Ve ) Trial by G.C.M., convened at
) Headquarters First Corps Area,
Major VICTOR G, HUSKEA ) Boston, Massachusstts, October
(0=5099), Infantry. ) 14, 1937, Dismissal.

OPINION of the BOARD OF REVIEW
CRESSON, KRIMBILL and HOOVER, Judge Advocates,

l. The record of triasl in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General,

2. The accused was tried upon the following charge and specifi-
cationsa:

CHARGE: Violation of the 95th Article of War.

Specification 1: 1In that Major Victor G. Huskea, Infantry,
being then and there a2 married man having a lawful
wife living and not divorced, did, at Bangor, laine,
on or about July 15, 1936, wrongfully, dishonorsbly,
end unlawfully have sexusl intercourse with one Beulah
Virginia Cote, & woman not his wife.

Specification 2: (Finding of not guilty.)

Specification 3: In that Major Victor G. Huskea, Infantry,
then end there being a married man, did, at Littleton,
Massaechusetts, from about June 20, 1937, to about July
9, 1937, lodge in the Tourist Home of Mrs. J. C. Cooper
of said Littleton, Massachusetts, in the same rqom with
e woman not his wife, under the assumed name of Mr. and
Mrs. Rodger J. Barrett.
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Specification 4: In thet Major Vietor G. Huskea, Infantry,

then and there being a married man, did, at Ayer,

Massachusetts, from about July 9, 1937, to about July

26, 1937, lodge in the home of Mrs., Wilfred J. Robichaud

of said Ayer, Massachusetts, in the same room with a

women not his wife, under the assumed name of Major and

Mrs. Miller,
ke pleaded not guilty to the Charge and specifications, and was found
guilty of the Charge and Specifications 1, 3 and 4 thersunder but not
guilty of Specification 2. No evidence of previous convictions was
introduced., He was sentenced to be dismissed the service. The reviewing
authority approved the sentence and forwarded the record of trial for
action under Article of Wer 48,

3. As relating to Specification 1 of the Charge, there was
received in evidence a birth certificate reciting the birth of a male
child, "Victor Geoffrey Buskea", at Webster, Massachusetts, on March 15,
1937, to a mother whose maiden name was Beuleh Virginia Cote (Pros. Ex. 4).
This certificate, admitted following a statement by the defense that it
had no objection thersto but that it did not admit "that the facts
contained therein are other than prima facie svidence™ (R. 7), names
the father of the child as "Victor Geoffrey" (Pros. Ex. 4). Deulah
Virginias Cote, age 22 years, and accused, age 48 years, were married at
Putnem, Connecticut, April 2, 1937 (R. 8; Pros. Ex. 3). The marriage
certificate recites the name of accused as "Victor Geoffrey"™ Huskea
(Pros. Ex. 3). Accused and Florence Jeter Huskea were husband and wife
during the year 1936, but this marriage was dissolved by divorce January
28’ 1937 (R' 78; Pros. Exs. 1’2)0

During the course of en investigation by a corps area inspector
in August, 1937, prior to the trial, after having been warned that he
was not required to make a stetement and that whatever he said might be
used egainst him (R. 10,11,63~65; Pros. Ex. 6), sccused stated, in
response to questions, that during the early part of 1936 he was on
duty at the University of Maine and resided in Orono, Maine. His wife,
Florence Jeter Huskea, left his home at this place on Jume 1, 1936,
and at ebout this time accused took residence, with his mother, at
94 Court Street, Bangor, Maine. (R. 78,79) While living in Oromo,
accused became acquainted with “Beulah V., Cote", then a nursemaid in
the home of a next door neighbor, end commeneed ean association with
her which became "gradually more and more®™ intimate (R. 79). About
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July, 1936, accused employed her as a domestic and companion to his
mother in his home in Bengor (R. 79,80). He had sexuel intercourse
with her, which might have resulted in her pregnancy (R. 81,91), but
did not have intercourse with her "while she was regarded as sn
employee” (R. 81). She end the mother or accused went to Putnam,
Connecticut, in the fall of 1936 (R. 82). In response to & question

as to whether he had acknowledged as his own the child born to "Beulzh
Cote" as a result of the admitted intercourse, accused stated "not as

a result of such intercourse but for the reason stated previously"

(the reason as stated aoes not appear in evidence)(R. 8l). In response
to a question as to the whereabouts o1 his "wife and baby" at the time
of the investigation, accused answered "Putnem, Conn." (R. 88). Accused
proposed merriage to peulah V., Cote and married her willingly following
some discussion between nis legal representatives and a representative
of the woman's mother (R. 81,82). At the time of the investigation,

he was providing for his wife's support (R. 88}.

Accused testified, in his own behalf, that he married "Virginia
Cote™ on April 2, 1937, "because we hed sgreed & long time ago, * * ¥,
and that was my first opportunity"” (R. 101). At the time of trial
accused was not living with her, and a divorce suit instituted by her
at the instigation of her parents was penaing (R. 105).

Beuleh Virginia (Cote) Huskea was sworn es & witness, out, beyond
relating her marriasge to accused, declinea to testify (R. 7-9).

4. ‘thus the evidence shows thet at about the time and at or near
the place alleged in sSpecirication 1, accused, while married to
Florence Jeter Huskes, had unlaswful sexuel intercourse with seulah
Virginia Cote, a woman not then his wite. Accused confessed the
adultery charged, in his statement to the corps area inspector. The
circumstances as admitted by him and as otherwise proved leave no
room for doubt that accused was the father of the child born to the
woman March 15, 1937. FKEis merrisge to her occurred after the birth.
Ample corroboration of tne confession of accused in its essential
particulars as required by paragraph 114 a of the Manual for Courts-
Martial is found in the recitals of the birth certificate, which was
properly received as prima facie evidence of the racts therein
recorded. Par. 117 a, M.C.M.
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The offense of adultery here charged end proved, emounting to
a felony under the laws of the state in which it was committed
(chap. 135, Revised Statutes or iaine, 1930), as well as being
recognized as an offense of felonious nature by the laws of the United
states (U.S.C. 18:516), must be deemed to have been violative of the
85th Article of war. CiM 202212, Coulter; CM 203719, Sulliven,

5. The evidence with respect to Specifications & end:r4 of the
Cherge is substentially as follows:

Mrs. Juliet Grace Cooper testiiied (Specificeation 3) that she
operated and maintained & "tourist home"™ in Littleton, Massachusetts.
On June 19, 1937, accused ceme to her place of business, rented & room,.
with board, for a woman whom he introduced &s his wife, and registered
the women in the book kept by witness for thet purpose as "Mrs. Rodger -
J. Barrett Bangor Maine™ under the date "June 20, 1937"., (R. 13-17,22,
30,31) This women yes not Beuleh Virginia (Cote) Fuskea (R. 21).
Accused said that he was "Major" or "Major General" Barrett and that
he was going to Cemp Devens (R, 23%). ‘The woman asked witness to call
her Ruth (R. 21), and on one occasion talked over the telephone to a
hairdresser who had called for "Mrs. Miller" (R. 19,20)., She occupied
the room until July 9 (R. 15,30). Accused "occupied it the first night
(Saturday) with her and he was back every week and elso over the 4th
of July at my home" (R. 15). He remained at witness' house "Saturday
nights, and the Saturday night betrore the 4th and until about 10 o'clock
of the evening of the 5th"™ (R. 17). (The calender shows three Saturdays
during the period June 19 to July 9, 1937, inclusive.)} The room in
question was on the second floor, and witness habitually occupied a
room downstairs from which she observed persons entering and leaving
the house (R. 23-28,30). "Mrs., Barrett" paid cash weekly in advance
for the room and board (R. 27,29). On the last day of occupancy
accused asked for and received & duplicate receipt covering the final
week, stating that his wife hed not received an original receipt (R. 27).

Lucy L. McNifr testified (Specifications 3 and 4) that about the
latter part of June, in Littleton, hiassachusetts, & woman for whom she
had done some hairdressing, known to witness as "Mrs. Miller", introduced
accused to witness as her husband, "™ajor Miller". Accused made no
correction as to the nawme used. (R. 32-34,38) Later witness took
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Mrs. iiller to the home of witness' sister, & nrs. Kobichaud of Ayer,
vassachusetts (R. 32,36), "Mrs. Miller" was not beulah Virginie
(Cote) Huskea (R. 37).

trs. 4ilfred J. Roblchaud testified (Speciiication 4) that ebout
July 9, 1947, accused came to her home at 18 Highlana Avenue, Ayer,
liassachusetts, and was there introduced to her, by a woman known to -
witness as "Mrs, Ruth Miller" as her husband (R. $9,40). Accused, who
was in uniform with gold shoulder orneients (R. 41), rented a room in
the nome, which was occupied until Jul™~ 26 by hrs. willer (R. 40,41).
Mrs. kiiller was not Beulah Virginia (Cote) Huskea (R. 43,44). Mrs.
Miller and accused were "very affectionate, &s a man and wife probably
would be" (R. 50). Accused came to witness' home some week-day evenings
and on "Saturdey nights"™ (R. 41,42,59), and witness at times saw him
and lirs. Miller go upstalrs where the rented room was located and remain
there together (R. 53-55). On week-day evenings he arrived at sbout
7 p.me. and left at 9:30 or 10 p.m. Or these evenings the two were
upstairs for only brief periods (R. 60). Accused came to witness' home
4in his car (R. 61). On Saturday nights (the calendar shows three
Saturdays from July 9 to July 26, inclusive) witness was absent from
her home from about 6 p.m. to ebout midnight (R. 48,61), end on returning
these nights she observed accused's car parked at her home, but did not
see accused or Nrs. Miller (R. 61,62). %7he room occupied by Lrs. Miller
adjoined that of witness (R. 45) but witness did not hear any con-
versation in Mrs., Miller's room (R. 48,49). witness did not hear the
car leave during these nights, but it was not there on the mornings
following (R. 61). Accused "was supposed to be in camp early Sunday
morning” (R. 47). On one occasion accused brought to witness' home
some men's civilian clothes, which were placed in Mrs,., miller's room
and the next day sent to the cleeaners. when the room was rented,
accused brought ana placed in it two traveling bags, one large and
one small (R. b7,58).

In the course of the investigation by the corps area inspector,
accusea stated that following the departure from his home in Bangor,
Maine, or Seulsh V. Cote, he became acquainted with Ruth Miller, who
was then a weitress., She was well recommended and accused employed
her as & housekeeper in his home. She did not, however, stay nights
in his home except when he was absent. (R. 82,83) He pald her $10 a
week with extras "towards her maintenance &nd clothing" (R. 84). 1In
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rebruary, 1937, he "authorized her admission and signed tor" her
hospitalization in & civilian hospital at a time at which she was

very i1l (R. 85). when accused left Sangor ror Fort Devens, about
June 20, she accompeniea him in his car, and he left her in Lowell,
hMassachusetts, at the home of some of her acquaintances (R. 86).
During his period of duty at rort Devens he "gave her * * * g vacation
with full pay" (R. 87).. He did not at any time register her in =
"tourist home™ or private family while he was at Camp Devens (R. 89),
and never rented overnight accommodations for her and himself (R. 87).
He saw her at Fort Devens occasionally (R. 86,87) and he visited
friends of hers in Ayer, Messachusstts, where he saw her several times
(R. 89,90). Ke did not remain overnight in the same residence occupied
by her (R. 90). When he left Fort Devens for his new station at Fort
%Williams, Maine, he took her with him (R. 87) and at the time of the
investigation she was employed by him in his home at South Portlend,
baine (R. 83). She is sbout 25 or 26 years of sge (R. 91).

Accused testified, in his own behalf, that ne did not lodge in or
occupy a room with & women not his wife in the "tourist home" of Lrs.
Cooper at Littleton (R. 96) or in the home of Mirs. hobichaud at Ayer,
hassachusetts, although he visited at both places. He denied that
he sipned the register kept by Mrs. Cooper, that he used the name of
"Najor niiller", or that he heard Miss niller introduce him under the
name of Barrett or Miller. {R. 96-99) He wrote in court the words
Msors, Roger J. Barret Bangor Maine June 20, 1937", and the writing
(Def. Ex. 1) was introduced in evidence ror comparison with that in
Mrs. Cooper's register (Pros. Ex. 5)(R. 96,97). Ee took Miss miller
to ¥rs. Cooper's place (R. 105). During the pericds coversed by
Specifications 3 and 4, she continued her duties e&s his housekeeper
by doing his laundry and having his eivilian clothes cleaned (R. 102),
Cnce or twice a week he spent as much as rifteen minutes at a time in
Miss Miller's room "gathering leundry" (R. 106,107). He had pajamas
in her room at both places, but they were not normally kept there and
"they were necessary to take care of" (R. 107,108). sShe wes, at the
time of triel, still in his employ (R. 105).

6. There is convincing direct and circumstantial evidence that
within the dates alleged in Spvecifications 3 and 4 of the Charge
accused, after his marriage to Beulah Virginia Cote, occupied for
considerable periods the same room with Ruth Miller, a woman not his
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wife. Mrs. Cooper testified that accused and Miss liiller, masquerading
&s husband and wife under the name of Major or Major General and kirs.
Rodger J. Barrett, occupied the same room in her house during the
whole of four nights. Accused denied such cohabitetiom, but his
veracity as well as that of Mrs. Cooper was for the court to detemmins.
In view of the positive characterof Mrs. Cooper's testimony und the
circumstances ot the admitted essociation ot accused and Miss Miller,
the court was fully justiried in eccepting as true the testimony of
Mrs. Cooper. 1he association in Mrs, Cooper's house was continued

in the Robichaud home. That acc ised, while at the latter place in

the compeny of Miss Miller, was known, with his tacit consent, as
Major Miller, and that the women was known as his wife, 1s shown by

the testimony of two witnesses. Mrs. Robichaud's testimony establishes
circumstantial facts which leave no substantial doubt that on three
Saturday nights, at least, accused and Miss Miller occupied ™o same
room at the Ropichaud home until after midnight. In the light of the
convincing testimony of Mrs. Robichaud and of the entire course of
conduct of accused in his relations with Miss Miller, the court was,

as in the other cese, justified in declining to accept as true his
denials of occupancy of the room with the women.

The gravamen of the offenses charged uncder Specifications 3 and 4
was the conduct of accused in illicitly "lodging™, that is, dwelling
or living with the woman as her husband. That accused end Miss Miller
did live together as husband and wife is established beyond reasonable
doubt. It is not shown that they lived together continuously in the
sense that they occupied the same room each night during the periods
involved, but their joint occupancy of the rooms, ostensitly as
husband and wife, was of such frequency and continuity that it must
be concluded that they lodged or lived together as husbend and wife,
as charged. This unlawful conduct, under all the circumstances, was
no less indecorous than that charged in Specification 1, end must be
deemed to have been violative of the 95th Article of War. CM 203719,
Sullivan,

7. In the course of examination by the defense of JLucy M.
McNiff, recalled as a witness for the defense, the law member sustained
an objection by the prosecution to a question a&s to whether witness
knew the reputation of Mrs. Cooper (a witness tor the prosecution)
"for reliability * * * in the community", the witness having previously

-
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testified that she did not know the general reputation of Mrs. Cooper
for veracity (R. 95). Likewise, the law member sustained an objection
to a question by the defense, addressed to &ccused while testifying
in nhis own behalf, as to what he bhad found from conversations with
persons in the vicinity of Ayer, Massachusetts, as to Mrs. Cooper's
"reputation for veracity in the community" (R. 104). Inasmuch as
neither Miss MeNiff nor accused was shown to be conversant with the
general reputation for veracity of lirs. Cooper in the comnunity in
which she lived or pursued her ordinary business, the law member was
not in error in sustaining the objections., Par. 124 b, M.C.M.

8., Accused is 49 years of age. The Army Register shows his
service as follows:

"2 1t, of Inf, (temp.) 30 June 17; accepted 10 July 17;
cept. of Inf. N.A. .15 Aug. 17; accepted 15 Aug. 17; hon.
dis. 11 Qct. 19,-=Pvt., corp. and sgt. Co. X 13 Inf. 7 Feb.
09 to 16 Jan, 15; pvt., corp. end sgt. Co, M 21 Inf, 12
May 15 to 9.July 17; 1 1lt. of Inf., 1 July 20; accepted

30 Sept. 20; capt. 1 July 20; maj. 1 Aug. 35."

9. The court was legally constituted. No errors injuriously
affecting the substantial rights of accused wore committed during
the trial. In the opinion of the Board of Review, the record of trial
is legally sufficient to support the findings of guilty and the sentence,
and to warrant confirmation of the sentence. A sentence of dismissal
is mandatory upon conviction of violation of the 95th Article of war.

%&wgz&éuma_md@ Advocate,
1 7("""‘*‘“"‘ Judge Advocate.
E@% Zz [ Yo FCESs | susge navocate.

To- The Judige Advocate General,




WAR DEPARTNENT (9)
In the Office of The Judge Advocate General
Viashington, D. C.

Board of Review
CM 208462

UNITED STATES ) SEVENTH CORPS AREA
) ‘ :

Ve ) Triel by G.C.M., convened at
) Fort Snelling, Minnesota,

Private EARL MEIER )

(6731809), Company H, )

)

)

24 Infant IY e

November 5, 1937. Dishonorable
discharge, suspended, and con-
finement for omne (1) year.
Disciplinary Barracks.

OPINION of the BOARD OF REVIEW
CRESSON, KRIMBILL and HOOVER, Judge Advocates,

l. The record of triel in the case of the soldier named above,
having been examined in the Office of The Judge Advocate General and
there found not legally sufficient to support the findings and
sentence in part, has been examined by the Board of Review; and the
Board submits this, its opinion, to The Judge Advocate General.

2. The accused was tried upon the following charge and speci-
fication:

CHARGE: Violation of the 58th Article of Var,

Specification: In that Private Earl Meier, Company H,
24 Infantry, did, at Fort Weyne, Michigan, on or
ebout September 23, 1937, desert the service of the
United States and did remain s2bsent in desertion
until he surrendered himself at Fort Snelling,
Minnesota, on or about September 28, 1937.

He pleaded not guilty to the charge and specification but "guilty of
violation of the 58th Article of War, absent without leave", and was
found guilty as charged. Evidence of one previous conviction by
sumary court-martial for absence without leave for 26 days was intro-
duced. He was sentenced to dishonorable discharge, forfeiture of all
paey end allowances due or to become due, and confinement at hard labor



(10)

for one year. The reviewing authority approved the sentence, but
suspended that portion thereof adjudging dishonorable discharge, and
designated the Atlantic Branch, United States Disciplinary Barracks,
Governors Island, New York, as the place of confinement, The sentence
was publisted in General Court-Martial Orders No., 177, Headquarters
Seventh Corps Area, Omaha, Nebraska, December 6, 1937.

3. The evidence shows that asccused absented himself wlthout
leave from his organization and station at Fort Wayne, Michigan, on
September 23, 1937 (Ex. 1) and remajned absent until September 28,
1937, on which latter date he surrendered at the guardhouse, Fort
Snelling, Minnesota, stating that he was absent without leave and
was "turning in for transportation to Fort Wayne" (R. 6,7). He was
dressed in ¢ivilian clothes (R. 8), and was dirty, unshaven, and
unkempt « "looked like he might have been on a drunk" (R. 24)., Ee
had a raz§r but no other personal effects and did not have any money
(R. 25,26).

Accused testified that -

"% ¥ * the last thing I remember was going in a cafe
in Detroit, and I must have got drunk, and when I finally
sobered up I found myself near Eau Claire, Wisconsin, and
realized how far I was from my post, and inquired about
the nearest army post, and turned in at Fort Snelling
for transportation back to my own outfit." (R. 10,11)

He 41id not remember how he reached Eau Claire, but found himself near
there, "in a ditch", on September 26, and made his way thence to Fort
Snelling by automobile and afoot (R. 11,12). His home was in Milwaukee,
but his parents were dead (R. 14).

A medieal officer testified for the prosecution that in his
opinion drunkenness of accused sufficient to cause total loss of
memory for three days would probsbly have resulted in loss .,of his
"powers of locomotion and co-ordination” and "he would have been down"
(R. 28,29).

4., To prove desertion it was necessary to establish an intention
by accused, entertained at the inception of or at some time during
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his absence, not to return to the service of the United States.
Proof of specific intention on his part not to return to his place
of service, Fort Wayne, Michigan, would suffice. Par. 150.5, M.C.M,

The facts do not evidence an intention by accused to abandon
entirely the service of the United States, He was absent for only
a relatively short period of time. Considering the available means
of travel and the circumstances, ke did not go a relatively great
distance away from his place of duty. He went toward the locality
of his home. TUpon reaching this locality, he promptly surrendered to
a militery post and requested means of return to his proper station,
as he was by Army Regulations authorized to do. There 1s no evidence
that he was dissatisfied with the military service as a whole.

Neither is there in the evidence sufficient basis for a
reasonable inference that accused intended not to return to his proper
station. There is no tangible indication that he was dissatisfied
with his place of service or that he preferred another. His act in
requesting return trsnsportation to his proper station indicated a
desire to return. His reguest for transportation was, to be sure,
self-serving, but it was, nevertheless, the normal act of a soldier
absent without leave end lacking funds to effect his intended return
to his stetion. The court was not bound to accept as true the testimony
of accused as to his loss of memory as to what occurred before he
reached Eau Cleire, that is, as to his lack of a responsible plan to
g0 as far eas that plece, but the record, in its aspect most unfavorable
to accused, shows no more than that he absented himself without leave
and, while absent, went with conscious purpose to the general locality
of his home before surrendering, In the opinion of the Board of Review,
the mere fact that he traveled & considerable distence from his station,
about 600 miles, is not, under the circumstances of the case and in the
sbsence of other incriminating factors, sufficient to establish intent
not to return thereto.

The following excerpt from a recent holding by the Board of Review,
M 205916, Williams, is pertinent:

"In the absence of any evidence tending to establish
such an intent (to desert), the status of the accused was
that of an enlisted man absent without leave, claiming to
be without means to return to his proper station, who,
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under paragraph 10 AR 30-920, was suthorized to report

at another post, camp or station in order that he might
be furnished with transportation necessery to enable him
to return to his proper station, as provided in AR 615-290.
In this case the accused found himself at Canton, Ohio,
epproximately 2400 miles from his proper station and he
thereupon reported at Fort Hayes, the military post”
nearest Canton. There is no evidence tending to show

that he was dissatisfied with the military service as a
whole or with service at his proper station, and his con-
duct in reporting at Fort Emyes is not only entirely
consistent with the reasonable theory of his innocence

but is exactly what, under the circumstances so far as
they are disclosed by this record, he was authorized,

and in fect what he was required, to do. The burden of
proof to the contrary was upon the prosecution throughout,
end inasmuch as 1t has introduced no evidence inconsistent
with the entire innocence of the accused of desertion, it
is the opinion of the Board of Review thet the evidence
of record is legally insufficient to support the finding
of gulilty of that offense.”

The evidence sufficiently shows that accused absented himself

without leave from September 23, 1937, to September 28, 1937, a period
of five days.

5. TFor the reasons stated, the Board of Review is of the opinion

that the record of trial is legally sufficient to support only so much
of the findings of guilty as involves findings of guilty of absence
without leave, at the time and place alleged, in violation of the

61st Article of War; and legally sufficient to support only so much
of the sentence as involves confinement at hard labor for fifteen deys
and forfeiture of two-thirds pay for a like period.

%QA/C\AAQ;))«){“,)/U)/&L\ A, Judge Advocate,
UntBy %y, VYo lil |, Tudge Advocate.

To The Judge Advocate General.
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WAR DEPARTVENT o DEC 2t?' /zgg

In the Office of The Judge Advocate General- #1d Carps A;
Washington, Ve G, RG) P3 Aia

Board of Review Dec. 22, 1937
CM 208481

UNITED STATES THIRD CORPS AREA

)
)
V. ) I'rial by G. C. M., convened at
- ) Fort Myer, Virginia, December 3,
Private WALTER B. RAGSDALE )
(6732008), D.E.M.L., The )
Army War OCollege Detachment, )
Fort Humphreys, De Ce )

1937. Dishonorable discharge and
confinement for two (2) years.
Disciplinary Barracks.

HOLDING by the BOARD OF REVIEY
CRESSON, KRIMBILL and HOOVER, Judge Advocates.

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review,.

2. Accused was found guilty of the larceny of a watch, chain
and knife of the value of about $75.00. The owner testified, in
response to a question as to the wvalue of the watch, "As I remember,
I peid $65.,00 for it on G Street, Northwest, Washington, D. C." (R. 9).
He 413 not state the time of purchase. He testified that the chain and
knife "are worth $10.00" (R. 10). The watch was sold by accused in a
second-hand store or pawnshop for £$9.00 (R. 15,21,22,25). The purchaser
testified that in his opinion the wateh cost approximately $60.00 when
new (R.26). A soldier to whom accused showed the watch testified that
he t0ld accused that he should be "able to get $15 or $18 for it™ (R. 15).
The watch, a Howard with 17 jewel movement (R. 17), was received in
evidence (R.9).

The value of personal property to be considered in determining the
punishment authorized for larceny thereof, is the market wvalue when, as
in this case, the chattels have a readily determinable market value.

CM 208002, Gilbert; sec. 585, !MeClain on Criminal Law; People v
Gilbert, 128 N.W. (Mich,) 756.

There was testimony which was not challenged that the chain erd
knife were "worth" $10.00. The wateh was sold to a second-hand dealer
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subsequent to the larceny for $9.00, and it may be reasonably in-
ferred that the dealer believed that it had a market value appreciably
greater than that amount, for, in the usual course of his business, he
would not have undertaken a profitless venture. But beyond the sale
transaction there was no substantial evidence as 10 the market value
of the watch when stolen. The original cost price of the article was
not positively established, and, in any event, in the absence of proof
as to the age, use and degree of deterioration of the watch, the evi-
dence as to cost did not suffice to prove its definite market walue

at the time it was stolen. The court could, from its.inspection of
the property, determine that it had same value (par. 149 g, M.C.M.),
but to permit the court-martial, from its inspection alone, to find
that this second-hand watch was of market value in excess of $40.00,
the minimum required to bring the aggregate value of the stolen
property above $50.00,ﬁ¢ould be to attribute to the members of the
court technical and expert trade knowledge which it cannot legally

be assumed they possessedﬂ' CLl 208002, Gilbert.

The Board of Review is of the opinion that from all the evidence
the court was legally Justified in finding that the stolen property:
wag of aggregate value in excess of $20.00, but that there was no
reasonable basis in the evidence for an inference that the value of
the property was in excess of $50.00, the minimm valuation required
by paragraph 104 ¢ of the lanual for Courts-lartial to suvport a
sentence to confinement in excess of one year,

3. For the reasons stated the Board of Review holds the record

of trisl legally sufficient to support only so much of the f£inding

of gnilty of the specification as involves a finding of guilty of
larceny by accused, at the place and time alleged, of the watch, chain
and knife described, of ownership as alleged, of value more than $20.00,
but not more than $50.00; and legally sufficient to support only so much
of the sentence as involves dishonorable discharge, forfeiture of all
pay and allowances due or to become due, and confinement at hard labor

for one year.

bnan L rondons, Toaee aavocate.

W altl, s wmdge Advocate.

, Judge Advocate

-2
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UNITED STATES
Ve

First Lisutenant CLARENCE E.
POLK (0-180725), Cavalry
Reserve, alias Private
Douglas B. Van Dyke (6608568),
Headquarters S5th Composite
Group, Air Corps.:

) WAR DEPARTLENT
In the Oftice of The Judge Advocate General (15)
Washington, D. C.

EIGHTH CORPS AREA

Triael by G.C.M., convened at
Fort Bliss, Texas, October 21
and November 12, 1937.
Dismissal and confinement for
two and one-half (23) years.

OPINION of the BOARD OF REVIEW
CRESSON, KRIMBILL end HOOVER, Judge Advocates,

1. The record of trial in the case of the officer named ebove
has been examined by the Board of Review and the Board submits this, ~
its opinion, to The Judge Advocate General,

2. The accused was tried upon the following charges and apeci-

fications:

CHARGE I: Violation of the 934 Article of war.

Specification 1: In that First Lieutenant Clerence E. Polk,
Cavalry Reserve (promoted from Second lieutenant,
March 30, 1937), alias Private Douglas B. Van Dyke,
Beadquarters 5th Composite Group, Air Corps, while on
active duty and being et the time custodian of the
company fund of Conservancy Beach Fly Cemp, Civilian
Conservation Corps, Albuquerque, XNew Mexico, d4id, as
custodian of said fund, at Albuquerque, New Mexico,
from April, 1936, to April, 1937, feloniously embezzle
by fraudulently converting tc his own use the sum of
about $543,97, property of the Company Fund, Conservancy
Beach Fly Cemp, Civilian Conservation Corps, which ecame
into his possession by virtue of his office.

Specification 2: In that First Lieutenant Clarence E. Polk,
Cavalry Reserve, alias Privete Dougles B. Var Dyke,
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Headquarters 5th Composite Group, Air Corps, while on
active duty and being at the time custodian of the
company fund of Conservancy Beach Fly Camp, Civilian
Conservation Corps, Albuquerque, New Mexico, did, as
custodian of said fund, at Albuquergque, New Mexico,
on or about May 20, 1937, feloniously embezzle by
fraudulently converting to his own use the sum of.
$150,00, property of the Company Fund, Comservancy
Beach rfly Camp, Civilian Conservation Corps, which
came into his possession by virtue of his office,

Specification 3: (Finding of not guilty.)

Specification 4: (Finding of not guilty.)

CHARGE II: Violation of the 95th Article of War.

Specitication 1: In that First Lieutenant Clarence K. Polk,

Cavalry Reserve, then Second Lieutenant, aliass Private
Douglas B, Van Dyke, Headquarters S5th Composite Group,
Alr Corps, while on active duty and belng at the time
custodien of the company fund of Conservancy Beach Fly
Cemp, Civilian Conservation Corps, Albuquerque, New
Mexico, did, as custodian of said fund, at Albuquerque,
New Mexico, on or about April 30, 1936, with inteat to
deceive the auditor of said fund, officially meake,
sign, and present to First Lieutenant Cornelius B,
Cosgrove, Air Reserve, auditor of said fund, the
following certificate in the council book of said
company to the eccount of said fund for the month of
April, 1936:

"I CERTIFY that the foregoing account for the month

of April, 1936, is correct, and that of the amount

for which I am responsible One Eundred Sixty vollars

& Ninety-nine cents ($160.99) is deposited with the

Albuguerque National Trust & Savings Bank, to the

credit of the Company Fund, (onservancy Beach kly

Camp, &nd Thirty-two vollars ($32.00) in cash, is

in my personal possession,

Clarence E. Polk
April 30, 1936, 2nd Lt Cav Res
Commending.",

2w
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which certificate was false and known by said Lieutenant
Clarence E. Polk, Cavalry Reserve, to be false in that
said eccount was not correct as it showed an expenditure
of $76.,00 to the Court vafe, ilbuquerque, New kexico,

on April 10, 1936, of which amount $50.00 had not been
80 expended.

Specification 2: * * * ofticially make, sign, and present * * *
the following certificate * * * for the month of May, 1936:
"I CERTIFY that the foregoing account for the month
" of May, 1936, is correct, * ¥ *» '
which certificate was false and known by said Lieutenant
Clarence E. Polk, Cavalry Reserve, to be false in that
said account was not correct as it showed an expenditure
of $76.00 to the Court Cafe, Albuquerqus, New Mexico, on
May 2, 1936, of which amount $50.00 had not been so expended.

Specification 3: * * * officially make, sign, and present * * *
the following certificate * * * for the month of June, 1936:
"I CERTIFY that the foregoing account for the month
of June, 1936, is correct, and that of the amount for
which 1 am respomsible Two Hundred & fifty-three dollers
& sixty-two cents ($253.62) is deposited with the lst
National sank, Albuquerque, N.M., * * *»
which certificate wes false and known by said Lieutenant
Clarence E. Polk, Cavalry Leserve, to be false in that said
account was not correct as it showed an expenditure of
$18.00 to the Court Cafe, Albuquerque, New liexleo, on June
15, 1936, which had not been made, and in that saild amount
of $253,62 was not deposited in the First National BRank,
Albuquerque, New hexico,.

Specification 4: * * * officially make, sign, and present ¥ * *

the following certificate * * * for the month of July, 1936:
"I CERTIFY that the foregoing account for the month of
July, 1936, is correct, and that of the amount for which
1 am responsible Thirty-dollars & forty-five cents
($30.45) is deposited with the lst National Bank,
Albuguerque, * * *v

which certificate was false &nd known by said Lieutenant

Clarence ¥, Polk, tavelry neserve, to be false in that said

-Ba
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account was not correct as it showed expenditures of
$18,00 and $51.50 to the Court Cafe, Albuquerque, New
Mexico, on July 4 eand 7, 1936, respectively, which had
not been mede, &and in that said smount of $30.45 was not
deposited in the kirst National Benk, Albuguerque, New
Mexico .

Specificetion 5: * * * officielly make, sign, and present * * *
the following certificate * * * for the month of August,
1936 A

"] CERTIFY that the foregoing account for the month of
Auvgust, 1936, is correet, and that of the amount for
which 1 am responsible One Iundred & righty-seven
vollars & Sixty-seven ($187.67) is deposited with the
lst National Bank, Albuquerque, N.M., * * *»
which certificate was false and known by said lLieutenant
Clarence k. Polk, vavalry neserve, to be false in that
said account was not correct as it showed an expenditure
of 373.00 to the Court Cafe, Albuquerque, New mexico, on
August 22, 1926, which had not been made, and in that said
amount of $187.67 was not deposited in the pirst National
Bank, Albuquerque, New Mexico.

Specification 6: * * * offieially meke, sign, end present * * *
the following certificate * * * for the month of September,
19363

"I CERTIFY that the foregoing account for the month
of September, 1936, is correct, and that of the amount
for which I am responsible 1wo Hundred & One Dollars &
Twenty=-Four Cents ($201.24) is deposited with the 1lst
National Bank, Albuquerque, N.M., * * *"
which certificate was false and known by szid ILieutenant
Clarence E., Polk, Cavelry Reserve, to be false in that
sald account was not correct as it showed expenditures of
$20,00 and $35.00 to the Court Cafe, Albuquerque, New
Mexico, on September 8 and 12, 1936, respectively, which
haed not been made, and in that said emount of $201.24 was
not deposited in the First National Bank, Albuquerque,
New Mexico.

Specification 7: * * * officially make and sign the following
certificate * * * for the month of October, 1936:
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"I CERTIFY that the foregoing account for the month
of October, 1936, is correct, and that of the amount
for which I am responsible One Hundred & Eighty-six
Dollars & Eighty-six Cents (§$186.86) is deposited
with the lst National Benk, Albuquerque, N.Mex., * * #w
which certificate was false and known by said Lieutenent
Clarence E, Polk, Cavalry Reserve, to be false in that
- 8a1d account was not correct as it showed an expenditure
of $38.60 to the Court Cafe, Albuquerque, New Mexico, on
October 31, 1926, of which emount $18.10 had not been so
expended, and in that said amount of $186,.86 was not
deposited in the First National Bank, Albuquerque, New
Mexico. :

Specification 8: * * * officially make, sign, and present * * *
the following certificate * * * for the month of November,
1936

"I CERTIFY that the foregoing account for the month
of November, 1936, is eorrect, and that of the amount
for which I am responsible Three Hundred & Ten Dollars
& Fifty Cents ($310.50) is deposited with the lst
National Bank of Albuquerque, New Mex., * * *n
which certificate was false and known by said Lieutenant
Clarence E. Polk, Cavalry Reserve, to be false in that
said account was not correct as it showed an expenditure
of $39.00 to the Court Cafe, Albuquerque, New Mexico, on
November 10, 1936, which had not been made, and in that
said amount of $310,50 was not deposited in the First
National Bank, Albuquerque, New Mexico.

Specification 9: * * * officially make, sign, and present * * *
the following certificate * * * for the month of December,
1836 .

"I CERTIFY that the foregoing account for the month
of December, 1936, is correct, and that of the amount
for which I am responsible Four Hundred & four dollars
& Sixty one cents ($404.61) is deposited with the 1st
National Bank of Albuquerque, N.M., * * *n
which certificate was false and known by saild Lieutenant
Clarence E. Polk, Cavalry Reserve, to be false, in that

5=
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said account was not correct as it showed an expenditure
of $33.87 to the Court Cafe, Albuguerque, New Mexico,

on December 15, 1936, which had not been made, and in
that said amount of $404.61 was not deposited in the
First National Bank, Albuquerque, New Mexico.

Specification 10: * * * officially make, sign, and present * * *
the following certificate * * * for the month of Janusry,
1937

"1 CERTIFY that the foregoing account for the month of
January, 1937, is correct, and that of the amount for
which I am responsible Two Hundred & sixty-one Dollars
& seventy-one ($261.71) is deposited with the lst
National Bank, Albuquerque, N.M., * * *n
which certificate was false and known by said ILieutenant
Clarence E. Polk, Cavalry Reserve, to be false in that
said amount of $261.71 was not deposited in the First
Rational Bank, Albuquerque, New Mexico.

Specification 11: * * * officially make and sign the following
certificate * * * for the month of February, 1937:
"I CERTIFY that the foregoing account for the month
of February, 1937, is correct, and that of the amount
for which I am responsible Three Hundred & Forty-Eight
Dollars & Eighty One Cents ($348.8l1) is deposited with
the First National Bank of Albuquerque, * * *n
which certificate was false and known by said Lieutenant
Clarence E, Polk, Cavalry Reserve, to be false in that
sald amount of $348.81 was not deposited in the First
National Bank, Albuquerque, New Mexico.

Specitication 12: * * * officially make, sign, and present * * *
the following certiticate * * * for the month of March, 1937:
"I CERTIFY that the foregoing account for the month of

March, 1937, is correct, and that of the amount for
which I am responsible Five Hundred & thirty-nine
Dollars & Fifty Cents (3539.50) is deposited with the
1lst National Bank, Albuquerque, N,M., * * *n
which certificate was false and known by said First Lieuten=-
ant Clarence E, Polk, Cavalry Reserve, to be false in that
said amount of $539.50 was not deposited in the First
National Bank, Albuquerque, New Mexico,.

af=
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Specification 13: * * * officially make and sign the
following certificate * * * for the month of April,
1937:

"I CERTIFY that the foregoing account for the month
of April, 1937, is correct, and that of the emount
for which I am responsible Six Hundred end Five
Dollars & Five Cents ($603,0%) is deposited with the
1st National Bank, Albuquerque, N.M,, * * *w
which certificate was false and known by said lLieutenant
Clarence E. Polk, Cavalry Reserve, to be false in that
said amount of $605.05 was not deposited in the First
National Bank, Albuquerque, New Mexico,

CHARGE III: Violation of the S8th Article of war.

Specification: * * * 4id, at Albuquerque, New lMexico, on
or about May 20, 1937, desert the service of the United
States, and did remain ebsent in desertion until he was
apprehended at Luke Field, Territory of Hawaii, on or
about July 30, 1937.

CHARGE IV: Viblation of the 54th Article of wWar.

Specification: * * * 4id, under the neme of Douglas B. Van
Dyke, at Luke Field, Territory of Hawaii, on June 25,
1937, by willfully concealing the fact that he was then
& First Lieutenant, Cavalry Reserve, on active duty with
the Civiliean Conmservation Corps, procure himself to be
enlisted in the military service of the United States
by Second Lieutenent Downs K. Ingram, Air Corps, and
did thereafter at Luke Field, Territory of Hawaii,
receive allowences under the enlistment 80 procured.

He pleaded not guilty to the charges end specifications, and was found
not guilty of Specifications 3 and 4, Charge I; guilty of Specification
1, Charge I, except the figures "543,97", substituting therefor the
figures "343,97"; guilty of the Speeification, Charge III, except the
words "“was apprehended™, substituting therefor the word "surrendered"™;
and guilty of the charges and remaining specificationa. No evidence

of previous convictions was introduced. He was sentenced to be dismissed
the service, to forfeit all pay and allowances due and to become due,

-
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and to be confined at hard labor for two and one-half years, The
reviewing authority approved the sentence and forwarded the record of
trial for ection under the 48th Article of war.

3. Accused was found guilty of enbezzlements of company funds
aggregating $493.97, false official statements made in concealment of
certain of the embezzlements, desertion and fraudulent enlistment.
Testifying in his own behalf he admitted all material elements of the
offenses as found. The meterial facts may be summarized as follows:

Accused, a sSecond Lieutenant, and later a First Lieutenant, cavalry
Reserve, was on active duty with the Civilian Conservetion Corps from
April 27, 1935, to October 26, 1937 (Pros. kx. 1), and was in command
of the Conservency Beach Fly Cemp at Albuquerque, New Mexico, from
about April 1, 1936, to about kay 20, 1937 (R. 18). From time to time
during the period April 10, 1936, to April 30, 1937, he wrongfully
withdrew from the company fund of his company, of which fund, by virtue
of his command, he was the custodian, various sums of money aggregating
$343.97, and converted the same to his personsl use (Pros., Exs. 6,7,8;
R. 75,76,79). (Specification 1, Charge I.) ‘To conceal his peculations
he made in his council book erroneous entries falsely indicating dis-
bursements covering certain of the embezzled funds (Pros. Ex. 6), and
presented, as supporting vouchers to these pretended disbursements,
partially false or wholly fictitious receipts (Pros. kxs. 8,23,24).

He also presented altered bank statements showing false balances in
the company fund account (Pros. kx. 7). On the last day of each month
trom April, 1936, to April, 1937, inelusive, he executed the usual
certiticate that the council book account for that month was correct.
These certificates, as required, contained statements of the amount of
money on deposit in bank to the credit of the company fund at the time
the certificates were made, Each certificate was false in that it
verified an eccount in which accused had made a false entry of pre-
tended disbursement, as indicated e&bove, or in that it incorrectly
stated the balance in bank, (Pros, Exsa, 6?7,22) wWith the exception of
those for QOctober, 1936, and February end march, 1937, the council
book accounts were currently audited end, in reliance on the false
entries and balances, found to be correct (Pros. ix. 6; R. 26-32).

The falsity of the thirteen certificates was the basis of the speci-
fications, Charge II.

About may 14, 1937, accused advised his district commender thet
he had miseppropriated about 3109 of his company funds (not apparently

a8
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included in the funds found to heve been embezzled) in landsceping
and improving the facilities of his camp, and asked authority to
meke restitution. He was told that an audit and investigation would
be made. (R. 46,47) On May 18 accused cashed & check for $l150 on
the account of his company fund (Pros. rxs. 19,22) and appropriated
the money to his own use (R. 77). (Specification 2, Charge I.) On
Mey 20 he absented himself without leave (R. 18)}. On June 25 he
enlisted at Luke Field, T. H., under the name of Douglas Bruce Van
Dyke, conceeling his status (Pros. Exs. 2,3; R. 78). Hs received
allowances of clothing and rations after enlistment (Pros., Ex. 4; R. 78).
On July 31 he made known his identity and status and was placed in
confinement (Pros. Ex. 5; R. 79). (Charges III and IV and their
specifications.)

Accused testified that of the monies converted to his own. use,
a great deel was paid upon liquor bills incurred by his wife and for
damage to property caused by his wife when drinking heavily (R. 70-72).
His wife testified to the same effect (R. 55-62). Evidence of disorders
by the wife resulting in property damage and domestic difficulties was
introduced (R. 61-64).

Evidence of good character of accused and efficient performance
of duty by him both as an enlisted man and Reserve officer, prior to
the offenses involved, was introduced by the defense (R. 48,53; Def.
Exs, 3,4,5) .

4, The findings of guilty are fully supported by the evidence.

5, The charge sheet shows that asccused is 26 years of age, &nd
that he served as an enlisted man in Troop A, 7th Cavalry, from April
27, 1931, to April 26, 1934, end that he was dlscharged from this
enlistment as a corporal with cheracter excellent,

8. Accused was arraigned on October 21, 1937, prior to the
expiration of his tour of active duty on October 26, 1937. The trial
wes not completed until November 12, but it is well esteblished that
Jurisdiction of the court-martial having attached while accused was
on active duty and subject to military law, it continued for all
purposes of trial, sentence and execution of the sentence. CM 203869,
Lienhard; CM 206323, Schneider.

=G
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7. In the opinion of the Board of Review, the record of trisl
is legally sufficient to support the findings of guilty and the
sentence and to warrant confirmation of the sentence. Dismissal is
authorized upon conviction of violation of the 54th,” 58th and 93d

Articles of War and is mandatory upon conviction of violation of the
95th Article of War.

,Qz&(a/:v, QOSZ’“A%Q@V( , Judge Advocate,
% .9 w. y Judge Advocate,
L [[W ¢, Judge Advocate,

To The Judge Advocate Genersl.
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1st Ing.

#er vepartment, J,A.G.0., VAN 6198

- 1o the Secretary of uar.
1. Herewith tresnsmitted for the action of the President are the
record ot trial and the opinion of the Board of Review in the case
of First Lieutenant Clarence £, Polk, Cavalry Reserve, alias Private
Douglas B. Van Dyke, Headquarters 5th Composite Group, Air Corps.

2, 1 concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and
the sentence, and recommend that the sentence be confirmed and ordered
executed., 1In view of the nature of the otfenses and the amounts of
money embezzled, I believe thet the sentence is not unduly severe. I
recommend that the At}lantic Branch, United States Disciplinary Barracks,
Governors Island, New York, be designated as the place of continement.

3. Inclosed are a draft ot a letter for your signature transmitting
the record and accompeanying papers to the President for his action, end
a form of Executive action designed to carry into effect the recommen=-
dation hereinebove made should it meet with approvalx

//fwﬂﬁéth,
en W. Gullion,
jor General,
The Judge Advocate General.

3 Incls.

Incl, l-Record of trial.

Incl, 2-Draft of ltr for sig.

of Secy. of vuar.
inel. 3-Form of Executive action.

Confinement reduced to one year by the President.
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In the Office of The Judge Advocate General (27)
washington, p. C.

Board of Review
CN 208699

UNIYED STATES THIRD LIVISION

Ve Irial by G.C.i., convened at
vancouver Barracks, washington,
vecember 21, 19357. Uishonorable
discharge and confinement for
six {6) months., vancouver
Berracks, washington.

Private HERB&RT E. CROWDER
(6566375), Compeny A,
29th rngineers.

HOLDING by the BOARD OF REVIEw
CRESSON, KRIMBILL end HOOVER, Judge Advocates,

1. The record of trial in the case of the soldier named sbove
has been examined by the noard of Review.

2. ‘he accused was tried upon the following charge and specifi-
cation:

CHARG:.:: Violation of the 934 Article of uar.

Specification: In that Private Eerbert k. Crowder, Company
A, 29th sngineers, did, at Portland, Oregon, on or
about November 14, 1937, feloniously tske, steal end carry
away one Smith eand wesson, Cal. .32 revolver, value about
$25.00, the property of irank wilson,

He pleaded not guilty to, and was found guilty of, the charge and speci-
fication. o evidence of previous convictions was introduced. HLe was
sentenced to éishonorable discharge, forfeiture of all pay and allowances
due or to become due, and confinement at hard labor for six months. The
reviewing authority approved only so much of the finding of guilty of

the specification as involved larceny, as charged, of the revolver, value
about 12,50, approved the sentence, designated vancouver Barracks,
washington, as the place of confinement, and forwarded the record of

trial for action under Article of war 503,
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3. There is undisputed evidence that et ebout the time and at
the place alleged accused wrongfully took and carried away the revolver
described in the specification, of approximate value as approved by the
reviewing suthority, snd of ownership as alleged. The only question
requiring consideration here is whether there is sufficient evidence
of intent by accused permanently to deprive the owner of his property
to support the findings of guilty of larceny.

4. ‘'I'he evidence shows that about November 13, 1937, at Portland,
Oregon, accused took the revolver from under a pillow of a bed in the
home of kr. and Mrs. krenk wilson, during their absence, and kept it in
his possession until it wes found in his unlocked foot locker at a camp
about 27 miles from ventralia, washington, where accused was on duty,
on November 16 (R. 6,10,17,26,27). ‘the bed was one habitually used by
Mr. end yrs. wilson (R. 10)., Accused, when confronted with his wrong-
doing, admitted taking the revolver and, in response to a question by his
company commander, said he did not know why he had teken it (R, 17).

Accused is the nephew of [irs. wilson, and was a frequent visitor

. at the wilson home where he was received by krs. wilson much as a son
(R, 10,29,30), with the knowledge and consent of wilson and his wife,
accused had a key to the house (R. 6,9,11). He had permission to enter
the house during the absence of the wilsons (R. 6), 8nd to "use snything
in the house", although he did not have express permission to remove the
revolver (R. 8,9). MNrs. wilson testified, however, that she thought
accused felt free to take things awey - "It was the same as his own
home" (R. 10). There had been friction in the home concerning accused,
and wilson and accused were not very friendly (k. 12,13,30). Accused
had seen the revolver and offered to buy it, but wilson refused to sell
it end told accused ™never to tske it away" (R. 12), when loss of the
revolver was discovered, wilson notified the police (R. 11), and Mrs,
wilson, to protect accused, thereupon went to the latter's compeny
commander to see if accused had the property (R. 6,31). It was then
found as indicated above (R. 6),

Accused testified that on the night of November 13, following a
conversation with his "girl friend" in which she rejected his attentions,
he drank heavily and went in a drunken condition to the Wilson house,
where he slept in Mrs. Wilson's bed. He did not remember taking the
revolver but found it in his traveling bag upon reaching Centralia.

He recognized it and "intended to teke it back to Portland and return it"

-l
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but was placed in errest (R, 20-27). EHe considered Mrs. Wilson his
"best friend". He had never taken anything from her house except some
car tickets, and in thet case he later told her what he had done and
she said "it was all right". (R. 23)

Evidence of good reputation;of accused for honesty iﬁ his home
coomunity prior to enlistment (on June 16, 1937, at age 19 years) was
introduced by the defense (Exs. A,B,C).

5. The salient facts developed by the evidence are that the taking
of the revolver by accused, though without specific authority and legally
wrongful, was from a household which was to all intents and purposes
his home,and was accomplished under circumstances which indicate that
he honestly believed that his acts would be overlooked and that his
temporary possession of the property would be approved. The taking was
secret in the sense that neither Wilson nor his wife knew of it, but in
view of the intimately friendly relations ol accused with his aunt, Mrs.
Wilson, and his free access to the home, there was not in the taking
thaet element of obvious evil purpose which in the usual secret trespass
raises an inference of fraudulent intent permanently to deprive the
owner of the property taken. The Board of Review is unable to find in
the circumstances of the trespass alone sufficient basis for a reasonable
inference of intent to steal.

The only remsining established facts from which it might be argued
that such intent might be inferred are the asportation and temporary
retention of the revolver by accused, But it has been held that mere
asportation and temporary possession of property wrongfully teken or
retained are not sufficient to justify such an inference. CM 207466,
Philpott; CM 206350, McAdems end Tedder; (M 205920, McCann; CM 205811,
Fagen; CM 197795, Hatheway; CM 194359, Sadler; CM 193315, Rosborough.

When confronted with his wrongful behavior end questioned, accused
stated that he did not know why he had taken the revolver. This state-
ment, teken in its aspect most unfevorable to accused, was no more than
a2 declinetion then to commit himself as to his motive. Considered by
itself, it falls short of being a confession of guilt or of involving
an admission of larcenous intent, and, considered with all the other
facts in the case, it does not suffice to support a finding of intent
to steal. ’

B
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In the opinion of the Board of Review, the evidence, as a whole,
is legally sufficient to support only so much of the findings of
guilty as involves the lesser included offense of wrongful taking and
asportation, in violation of the 96th Article of war, For this offenss,
accused may lawfully be punished as for larceny. Par. 104 ¢, M.C.M.

6. Xor the reasons stated, the Board of Review holds the record
of trial legally sufficient to support only so much of the findings
of guilty as involves findings that accused did, at the place and at
about the time alleged, wrongfully take and carry away the property
described in the specification, of the ownership alleged, and of the
valus as epproved by the reviewing authority, without the consent of
she owner, in violation of the 96th Article of war; and legally
sufficient to support the sentence.

Lo dnnacelrons oan . rotee atvocate.

el Bn P YA Ctil, y Judge Advooate,

m , Judge Advocate,
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WAR. DEPARTIINT (31)
In the Office of Tbe Judge Advocate General
Washineton. D. C.

rregident followed Judge Advocate General's recommendation
Board of Review
CM 208870
MAR 2 oW

UNITED STATES FIRST CORPS AREA

Ve Trial by G.C.M., convened at
Headquarters First Corps Area,
Army Base, Boston, Massachusetts,
November 22, December 14-17, 1937.
Dismissal,

Lieutenant Colonel J.
LERRIAM MOORE (0-3487),
Infantry.

OPINION of the BOARD OF REVIEW
CRESSON, KRIMBILL and HOOVER, Judge Advocates,

1. The record of triel in the case of the officer named ebove
has been examined by the Board of Review; and the Board submits this,
its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charge and specifi-
cations:

CHARGE: Violation of the 96th Article of War.

Specification 1: In that Lieutenant Colonel J. Merriam
Moore, Infantry, U.S. Army, did, et Fort Devens, Mass,,
during the period from about December 1, 1935, to about
July 10, 1936, wrongfully, unlewfully, end to the dis-
credlt of the military service, make, utter and
negotiate through various perties in the usual course
of business 23 checks bearing approximate dates end
for amounts as follows, to wit: Dec. 9, '35, $40;

Dec. 11, '35, $50; Dec. 14, '35, $50; Dec. 19, '35, §75;
Dec, 30, '35, $60; Jan, 3, '36, $40; Jan. 7, '36, $60;
Jen, 13, '36, $60; Jan, 17, '36, $35; Jan. 24, '36, $25;
Jan, 24, '36, $18.06; Jan, 29, '36, $25; Feb. 4, '36,

§50; Feb., 4, '36, $25; TFeb., 5, '36, §$65; Feb, 8, '36, $45;
Feb, 10, '36, $89; Feb, 10, '36, $71.20; Feb, 10, '36,
$45; PFeb. 11, *36, $67; Feb. 13, 36, §85; July 1, '36,
$175; July 10, '36, $375; all drewn upon the Riggs

'
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National Bank of Washington, D.C., without msking
provision for the necessary funds or credit in said
bank to meet the same, by reason whereof said checks
were dishonored by said bank,

Specification 2: * * * wrongfully, unlawfully, and to the
discredit of the military service make, utter and
negotiate through various parties in the usual course
of busipess 22 checks bearing approximate dates and
for amounts as follows, to wit: Jan. 16, '37, $40.80;
Jan, 25, '37, $100; Jan. 26, '37, $75; Jen., 30, '37,
$15; Fedb. 1, *37, $25; Feb. 3, '37, $60; Feb., 9, '37,
$25; Mar. 15, '37, §$78; lar. 16, '37, $78.84; Mar. 16,
137, $65.75; kar. 19, '37, $96.20; Mar. 20, '37, $126;
Mar. 20, '37, $150; Mar. 20, '37, $13; Mar, 22, '37,
$50; April 1, '37, $25; April 1, '37, $127.81; April 7,
137, $20; April 10, '37, $53.18; April 15, '37, $25;
April 29, '37, $106.44; May 3, '37, $150; all drawn
upon the Netional Bank of Fort Sam Houston, Texas,
without making provision for the necessary funds or
credit in seid bank to meet the same, by reason whereof
said checks were dishonored by said bank.

Specification 3: * * * on or about November 25, 1936, with
intent to deceive the Naticnal Bank of Fort Sam Houston,
Texas, state and pretend to said bank that his total
indebtedness then was $350 well knowing that said stete-
ment and pretense was false, and by meens thersof did
fraudulently obtain from said bank a loan of $690,

Specification 4: * * * on or about November 25, 1936, sign
and deliver to the National Bank of Port Sam Houston,
Texss, en agreement in the words end figures following,
to wit: "In consideration of the Nationel Bank of Fort
Sem Houston, San Antonio, Texass, meking me a loan in
the amount of $690, payable in monthly installments of
$456, I certify that I will bave my pay check sent to
the bank each month for deposit until said loan, or
any renewal or extension thereof, is paid in full® -
which agreement he, the said Moore, without dus cause,
dishonorably failed and neglected to perform,

-2-



(33)

Specification 5: * * * wrongfully, unlawfully, and to
the prejudice of good order and military discipline
and the discredit of the military service negotiate
to the Post Exchange Officer at said Fort Devens,
13 personal checks, drawn by said Moore on various
banks, bearing approximaste dates and for amounts
(including protest fees) as follows, to wit: Feb. 8,
'36, $52.30; Feb, 10, '36, $67.30; Feb. 15, *'36, $69.30;
Mey 18, '36, $56.56; May 25, '36, $54.56; ey 27, '36,
$58.12; July 18, '36, $4.80; Oct. 20, '36, $59.43;
Oct. 23, '36, $28.56; Nov. 13, '36, $81.56; Nov. 14,
'36, $64.56; Nov. 16, '36, $5; Nov. 18, '36, $60.17;
without having mede provision for the necessary funds
or credit in the banks upon which said checks were drawn
to meet the same, by reason whereof said checks were
dishonored by £aid banks,

Specification 6: * * * with intent to deceive Major ¥. E.
Parker, P.D., Disbursing Officer of the First Corps
Area, officially certify upon his, the said Moore's,
pay vouchers for the morths of August, September,
October, November, and December, 1935, that Mrs,., lMary
H. Moore was his dependent lawful wife, which said
certificates were known by said Lieut. Colonel lLioore
to be untrue in that the marriage relation between
the said Mary H. Moore and Lieut. Cclonel J. Merriam
Moore was terminated by a decree of diverce granted
to the said laxy H. Moore by the Circuit Court for
the County of Wayne, State of liichigan, on November 6,
1933,

Specification 7: * * * with intent to deceive Lieut.
Colonel C. B. Lindner, F.D., Disbursing Officer of
the First Corps Area, officially certify upon his,
the said Moore's, pay vouchers for November 14-30,
1936, December, 1936, January, 1937, February, 1937,
and March, 1937, that Lrs. M. Moore (meaning Nary H.
Moore) was his dependent lawful wife, which said
certificates were known by said Lieut. Colonel Moore
to be untrue, in that the merrisge relation beiween .
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the said Mary H. Moore and Lieut. Colonel J. Merriam
Yoore was terminated by a decree of divorce granted
to the said Mery H. Moore by the Cireuit Court for
the County of Wayne, State of Michigen, on November 6,
1933,

Specification 8: * * * on April 23, 1937, with intent to

deceive Colonel William E. Hunt, I.G.D., Inspector
General of the First Corps Area, who was then and there
conducting en official investigation into the personal
finencial affairs of said Lieut. Colonel koore,
officially state under oath to said Colonel Hunt, in
substance, thet all of his, the said Moore's outstanding
indebtedness on April 23, 1937, emounted in round nuubers
to $3855, that he knew the exact dollars end cents and
"can put thet in exact dollars end cents if you wish",
which statement was mede by said Moorse as true when he
d1d not know it to be true, in that he then had no
agcurate knowledge of the exact amount of his outstanding
indebtedness on April 23, 1937, and the true emount was
at least $1300 more than that stated by him,

Specification 9: * * * on May 1, 1937, with intent to de=-

ceive * * * grricially state under oath to said Colonel
Bunt, in substance, that & certain statement in writing
then and there presented by said licore showing the total
amount of his indebtedness on Mey 1, 1937, to be $4141.85
included all emounts “due and payable" by him, that it
was "the complete list to date", that it was "correct

in detail &s regards dollars and cents®, and that he

had no other "outstanding bills™ except current expenses
for the month of April, 1937, and $5.50 "club dues due
this month"™ to the Harvard Club; which statement was
made by said Moore as true when he did not know it to

be true, in that he then had no accurate knowledge of
all the amounts due and payable by him om May 1, 1937,
end the true amount was at least $1000 more than stated
by him, and the list referred to was not a complete list
of all amounts due snd payeable by him on that date and
was not correct in detail as regards dollars and cents.
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Specirication 10: * * * on May 1, 1937, with intent to
deceive * * * officially state under oath to said
Colonel Hunt, in substance, that the only loans
negotiated by him, the said Moore, since November,
1935, were "Industrial Benkers, Leominster, $250,
and Industrial Credit, Lowell, $250, Morris Bank,
Boston, 3540, and the Clinton Trust Company, $1850";
which said statement was known by said Moore to be
untrue in that since November, 1935, in addition to
the loans above specified, he had negotiated loans
on dates, from institutions, and for amounts as
follows, to wit: November 25, 1936, National Bank
of Fort Sam Houston, $690; December 21, 1936, Army
National Bank, Fort Leavenworth, §$375; January 5,
1937, W. H. Hofheimer Company, Norfolk, Va., $125;
February, 1937, Wm, J. Kennedy, New York, N.Y.,
$350; March, 1937, Public Finance Service, Incorpo-
rated, Philadelphia, Pa,, $400; lerch 13, 1937,
Service Finance Corporation, San Antcnio, Texas,
$545; and April 19, 1937, Citizens' loan Association,
Chicago, Ill., $300,

Specificetion 11: * * * on July 10, 1937, with intent to
deceive * * * officially state under ceth to said
Colonel Hunt, in substence, that he, the said Joore,
had negotiated no loans "since this investigation
began" whick sald statement was mede by said Moore
with disregard of a knowledge of the facts, in that
the investigation referred to had begun on April 7,
1937, and on April 19, 1937, said liocore had negotiated
a loan of $300 from the Citizens' loan Association
of Chicago, Ill.

Specification 12: * * * on May 1, 1937, with intent to
deceive * * * officially state under oath to said
Colonel Hunt, in substance, that he, the said lioore,
"then had no "outstanding checks post-dated or other-
wise, drawn payable to ary of these loan companies™
(referring to loen companies with which Lieut.
Colonel Moore then had outstanding loans) which

~5=
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statement was made by the said loore with disregerd

of & knowledge of the facts in trhat post-dated checks
drawn by him were then held by W.H. Hofheimer Company,
Norfolk, Va., Citizens loan Association, Chicago, Ill.,
Public Finence Service, Inc¢c., Philadelphias, Pa., Wm,

J. Kennedy, New York, N.Y., and the Service Finance
Corporation, San Antonio, Texas.

Specification 13: (Finding of not guilty)

Upon arraignment the defense entered special pleas to Specifications

1, 2 and S5 and moved to strike them out on the ground that they did

not state offenses under the Articles of War. These pleas and the
motion were not sustained by the court. (R, 10-36) The defense pleaded
the statute of limitations to such part of Specification 6 as involved
the words ™August, September, October®™. The court susteined the plea.
(R. 34) Accused thereupon pleaded not guilty to the Charge and speci~
fications, He was found not guilty of Specification 13; guilty of
Specification 1, except the figures "23", substituting therefor the
figures "20%, and except the words and figures "Feb., 4, '36, $50;

Peb, 5, '36, $65; Feb, 11, '36, $67"; guilty of Specification 2, except
the figures "22", substituting therefor the figures "21", and except
the words and figures “Jan, 16, '37, $40.80"; guilty of Specification 5,
except the rigures "13", substituting therefor the figures "12", and
except the words and figures "Nov. 18, '36, $60.17%; eand guilty of the
remaining specificetions and of the Charge. No evidence of previous
convictions was introduced. He was sentenced to be dismissed the
service. The reviewing authority epproved the sentence and forwarded
the record of trial for action under the 48th Article of War.

3. The transactions involved in the specifications of which
accused was found guilty may be grouped as (a) the wrongful making
and negotiating of checks dishonored by the drewee banks (Specifications
1, 2, 5); (b) false pretenses to obtain & bank loan and feilure to
perform an agreement covering deposits of pay to meet the loan
(Specifications 3, 4); (c) false officiasl certificates on pay vouchers
as to dependent lawful wife (Specifications 6, 7); (d) false official
statements to an inspector as to the amount of his indebtedness
(Specifications 8, 9); and (e) false official statements to an inspector
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~as to his loans and postdated checks (Specifications 10, 11, 12).
The facts are not in material dispute, but accused testified in denial
of any intention to commit wrongs.

4, With respect to the dishonored checks, the evidence is sub-
stantially as follows:

On November 7, 1935, accused, then assigned to duty at Fort Devens,
Massachusetts (he reported for duty November 30) (Ex. G), opened a checking
account with the Riggs Netionel Bank, Washington, D. C., with an initiel
deposit of $450, the proceeds of a loan made to him by the bank. He
did not make any further deposit that month, and on November 29 his
balance had been reduced to $4.88. Thereafter he made checks which
were recelved by the bank in regular course of business and dishonored
bscause of insufficient funds to pay them, as follows:

Date of dishonor Amount of check Balence when dishonored
", v 50,00 4,88
" l4e, ™ 50,00 19.88
* 19, * 75.00 64.88
" 30, " 60.00 5.79
Jen, 3, 1936 40,00 4.79
" 7, " 60,00 34.79
" o113, " 60.00 33.79
17, " 35,00 32,79
" 24, v 25,00 11.79
" 24, " 18.06 11.79
* 29, " 25.00 22,29
Feb, 4, ™" 50,00 2.13
" " i 25,00 2.13
* 5, " 65.00 11.13
" g, " 45,00 16,53
" 10, * 89,00 16.53
" " i 71,20 16.53
" " o 45,00 16.53
-1, - 67.00 16.53
® 33, " 85,00 12.53
Jaly 1, * 175,00 14.50
" 10, * 375.00 19.50,

Total $1,630.26
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Between December 9 and 30, 1935, deposits aggregating $410 were made;
and checks were cashed aggregating $409.09. The total of the dishonored
checks for this period was $275. During Jenmuary, 1936, deposits
aggregating $495 were made; and checks were cashed which, added to a
small service charge, aggregated $443.50. The total of the dishonored
checks for January wes $263,06. During February deposits aggregating
$334 were made; and checks were casbed which, added to a small service
charge, aggregated §$331.%1. - The total of the dishonored checks for
February was $542.20, The account was inactive for the months of
Karch, April and May. One deposit of $80 was made in June, and two
checks, eggregating §74.88, were cashed in that month. On July 1,
following dishonor of the check for §175, & deposit of $180 was made.

A check for $175 (whether the dishonored check or mot does not appear)
was cashed on the following day. On July 10,  following dishonor of

the check for $375, a deposit of $520 was made, On the seame day & check
for $151.50 was cashed. Through the cashing of a check for $522.03 on
July 16, the account beceme overdrawn in the emount of $135.03. The
bank did not at any time assent to overdrafts. (Exs. 10,11)(Specification 1)
The finding of guilty of this specification does not cover the checks of
February 4 for $50, of February 5 for $65, and of February 1l for $67,
which checks are apparently covered by the finding of guilty under
Specificetion 5,

From about February 1l to November 18, 1936, while accused was on
duty at Fort Devens, he negotiated twelve of his checks with the local
Post Exchange Officer, which were dishonored, on account of insufficient
funds, by the banks on which they were drewn. In each case the check,
‘after return from the drawee bank, was made good by accused. The checks,
with protest fees, were as follows:

Date of notice of dishonor Amount including protest fees
Fedb, 8, 1936 $52.30
* 10, * 67.30
® 15, * 69,30
May 18, " 56,56
" 25, " 54,56
27, " 58,12
July 18, " 4.80
Qct, 20, ™ 59.43
. 23, " 28.56
Nov. 13, " 81.56
" 14, " 64.56
* 16, " 5,00
Total §§02.05 (R. 61-91,218;

Exs. 43, D).



(39)

At the time of the negotiation of the seven checks last listed,

accused was in command of the post of Fort Devens or was Post Executive
Officer (Ex. G). The checks listed as dishomored on February 8, 10

and 15 appear to have been among those payment of which was refused by
the Riggs National Bank. The checks listed &s dishonored on May 18,

25 and 27, October 23 and November 13 and 14 were apparently drawn on
the Clinton Trust Company, a benking concern of South Lancaster,
Massachusetts. On kiay 13 accused had a balance of $92,23 in a checking
account with this concern. The account had been opensd in January, 1936,
and thereafter, through 1936, was overdrawn every month, the overdrafts
in April reaching $650.45. In response to questions es to whether ac-
cused had made provision for the checks dishonored because of insufficient
funds, the president of the bank testified that accused "did maske pro-
vision for credit. At times we had blank notes which we could have used®,
that payment of the checks was, however, refused for the protection of
the bank until such time as accused “could come in and execute the
necessary documents®, and that arrangements had been made with accused
to "lend him money as and when and in amounts as we saw fit to properly
teke care of his needs®™. He also testified that the overdrafts allowed
did not impair the bank's faith and confidence in accused. - On November .
25, 1936, accused was indebted to the bank in the amount of $2893.60.
(Ex. 42) At the time the testimony of the president of the bank was
given, the indebtedness had increased to ebout $8600 (R. 192,265).
(Specification 5)

On November 25, 1936, accused opened a checking account with the
National Bank, Fort Sam Bouston, Texas, with an initial deposit of
3643,41, the proceeds of a loan from the bank arranged that date (Ex. 14).
 On Jenuary 23, 1937, the account showed & balance of $64.33 (Ex. 12).
Accused made end negotiasted checks which were thereafter received by
the bank in regular course of business but dishonored because of in-
sufficient funds to pay them, as follows:

Date of dishonor Amount of check Balance

Jan., 25, 1937 ¢ 100.00 § 64,33

* 26, " 75.00 18.58

" 30, " 15.00 3.33
Feb, 1, " 25,00 3.08 .

" 3, " 60.00 2.83

" 9, " 25.00 2.58

-9-
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Date of dishonor Amount of check Balance
Marech 15, 1937 $ 78.00 § 1.20
" 1], " 78.84 «95
" " bl 65.75 +95
* 19, "¢ 96.20 «45
*» 20, " 126,00 «20
"~ 20, " 150,00 ) «20
- 20, " 13.00 .20
" 22, " 50.00 «55 (overdraft)
April 1, * 25,00 1.30 "
hd " i 127.81 1.30 "
" 7, " 20,00 10.61
" 10, " 53.18 , 10,36
* 15, " 25,00 10.11
" 29, ™ 106.44 3.43
Mey 3, ™ 150,00 3.18
Total §1,465.§2 {Ex. 16).

On January 6 the account was overdrawn $170.,08. Thereafter, during
Jenuary, deposits aggregating 3487.64 were made., Checks were cashed
eggregating $2B6.73, service charges of $1.50 on account of dishonored
checks were made, and the account was debited $46.00 to cover indebted-
ness to the bank, The total debits for the month, including the over-
draft, amounted to $484,31. The dishonored checks aggregated $190, No
deposits were made during February. The checks dishonored during this
month totaled $110. During March, deposits sggregating $169 were made.
Checks totaling $77.63 were cashed; debits of $32 to cover indebtedness
to the bank were made; and charges of $2.50 on sccount of dishonored
checks were entered, - total debits, $172.10. The dishonored checks
aggregated $657.79. During April, deposits of $446.14 were made.
Checks totaling $393.66 were cashed; & debit of $46 to cover indebtedness
to the bank was made; and the account was charged $1.50 for the handling
of dishonored checks, - total debits $441.16. The dishonored checks
aggregated $357.43. During lLiay, a single deposit of $5 was made. The
dishonored check presented this month was for $150. The cashier of the
bank testified that payment of overdrewn checks "was the bank's dis-
croetion” (Ex. 12). A vice president testified that the account had
been "Most unsatisfactory. Colonel Moore drew numerous checks on this
bank where he did not have sufficient funds in the bank to enable the
bank to pay them. In eddition, his account was overdrawn on a number
of occasions. His account necessitated much additional work on the

=10=
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part of the officials and employees of this bank®, (Bx. 15)(Specifi-
cation 2)

During the period covered by Specifications 1, 2 and 5, accused
was hebvily indebted to various banks, loan concerns and private
varties (Exs. 10,14,17,18,19,21,22,24,26,28,30,31,32,33,35,36,37,39,40,
41,44). His pey plus subsistence allowances and less deductions for
life insurance premiums from December, 1935, to March 2, 1937, averaged
$387.75 per month; thereafter, $400.26. He received rental allowances
from November 24, 1936, to Jenuasry 31, 1937, only. (Exs. 4-9) He was
divorced on November €, 1933 (Ex. 1); and was remarried on December 4,
1933 (Ex. 2). He had four children by the first marriage, the three
youngest of whom were dependent minors during the time in question.

He also had one child by the second marriege, born in 1936 (Ex. 44, Q. 18).
In the course of an investigation by an inspector on April 23, 1937,
accused stated that he had contributed about $150 per month for the
support of his children by his divorced wife (Ex. 44, Q. 143).

Accused testified that soon after his divorce his first wife became
111 (R. 166) and remained so until her death in October, 1937 (R. 172,213).
In the interim he contributed about $300 per month to the expenses of
her illness and to the support of herself and children (R. 176-178,301).
He expended about $180 to $190 per month for the maintenance of himself
and second wife (R. 178,179), who lived apart from him most of the time
(R, 170-172), He realized & small but irregular income from the sale of
writings (R. 164)., He made and issued checks without sufficient funds
in bank to pay them because he became confused as to some postdated
checks he had given finance companies and thus became confused as to
his balences, or mede the checks in anticipation of deposits which
he was unable to meske in time to meet the checks on presentation (R. 182,
193,204,290-294) ., On one occasion, in the spring of 1936, arrangements
were made with his first wife's mother to advance him about #750, but
the loan was not made (R. 194,195). On other occasions accused wrote
to his father requesting him to advance funds (R. 294). He believed
in each case that the "check would be covered" (R. 292). A4ll the
checks were promptly redeemed (R. 250,251,290). He had an understanding
with the Clinton Trust Company that the latter concern would use notes s
which accused had signed in blank and deposited with the concern
"against any overdrafts I had in the bank to take care of emergency
expenses”. Overdrafts were in fact allowed when such notes were in the

-11.
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hands of the bank. The notes were constantly on hand “except when I
would go over end make them another one" (R. 201). The dishonor of
checks by this concern may have been caused by the fact that the checks
pessed through other banks = "that is a technicality I didn't get”
(R. 202). In response to a question &s to his loans and accounts,
accused testified: N
I would have to make new loans or renew the old ones to

meet the new obligations, and I kept some sort of a
memorandum of checks in the back of my check book, but
finally I weas borrowing from one outfit to pay another,

end I would teke the cards and put them in a drawer of my
desk, and the thing got into a hopeless scramdle,.* (R. 182)

Thus the evidence shows that from December 9, 1935, to May 3, 1937,
a period epproximating seventeen months, accused mede and negotiated
53 checks for amounts aggregating about $3600, which, when presented
for payment, were returned unpaid by the drawee banks because of in-
sufficient funds. From the fact of dishonor and the testimony of the
bank officials, it plainly appears that accused had not made provision
for the necessary funds or credit to.pay the checks, as found by the
court. Two of the three drawee banks at times allowed accused to overdraw
bis accounts, sometimes in considerable amounts, and accused contends
that in the case of the Clinton Trust Company (Specification 5) he be-
lieved that he had made arrangements for credit necessary to cover the
checks draswn on that concern. But the overdrafts and arrangement with
the Clinton Trust¢ Compeny, though conceivadbly arousing in accused a hope
that the checks would be paid upon presentation, did not Justify such
hope, for the checks were in fact dishonored for lack of funds or credit
to cover them. In view of the generally depleted state of the accounts,
the multiplicity end large esmounts of the dishonored checks, -~ during
some months approximating and even exceeding the deposits - and the
admitted confusion of accused &8s to his eredits in the banks, the Board
of Review cannot escape the conclusion that the making and negotiating
of the checks were grossly carsless, were the result of indifference
or were deliberately designed to gain time and temporary relief from
creditors. In either event, the acts of accused weres wrongful and
unlawful, as alleged.
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Intent by accused finally to defraud through the use of the
checks was not alleged or proved. Nevertheless, it was proved that
the cheocks were wrongfully and unlawfully made and negotiated, and it
rust be inferred that the repeated wrongdoing created or tended to
oreate unfavorable impressions upon the persons to whom the checks
were given and upon the banks on which the checks were drawn, Under
all the ocircumstances, the court was justified in finding, under
Specifications 1, 2 and 85, thet the actions of accused were to the
disoredit of the military service, within the meaning of the 96th
Article of War., Similar conduct by en officer has been held to be dis-
oreditable and violative of that article. CM 202027, McElroy. Likewise,
the repeated negotietivn of worthless checks by accused with the Post
Exohange must, under all the cirocumstences, bes deemsd to have been
directly prejudicial to good order and military diseipline, as found
under spooirication B .

It is the opinion of the Board of Review that the‘apecial pleas
entered by the defense to the specifications above discussed were
properly overruled by the court,

8, 4s to Specifications 3 and 4, alleging false pretenses by ‘
accused to obtaln a loan and his failure to perform an agreement to
deposit his pay check to meet the loan, the evidence shows that:

O0n November 23, 1936, accused, then on duty at Fort Devens, signed
and forwarded to the National Bank of Fort Sam Houston, San Antonio,
Texes, an application for a loan of $652,04, plus interest (total $590),
as follows: -

"ONTELY INSTALIVENT LOAN

"In consideration of the National Bank of Fort Sam °
Houston, San Antonio, Texas, making me & loan in the amount
of $852,04, payable in monthly installments of $46 (incl.
interest), I certify that I will have my pay check sent to
the bank esch month for deposit until said loan, or any re-
newal or extension thereof, is paid in full, boginning

Jan, 1937,
J M Moore

2t
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INCOMES
Monthly Salary (including allowances)=- -
Outside Monthly Income « = « = = =« «w = e = = =
Total Monthly Income-

]
]
-3
[+

[}
]
-3
(=]

INDEBTEDNESS ¢
TOLENKS = = = = @ w0 v @ w @ = = - = = = = =8 =
To Finance Corporations or Assoclations- - -3 -
Approximate Current Indebtedness (other
than above)= = = = -§§50
Total Indebtednesse = = « = ~g -
Is this money being borrowed for the purpose
of paying any of the indebtedness listed above,
if so state approximate amoulit= = = = = = =« = = §§50 above plus
tuition at
son's school.
In order to obtain a loan from the National Bank of
Fort Sem Bouston and as part of the contract for the loan,
I certify that the above financiael statement is true and
correct. The financial statement hereon will be kept in
the confidential file of this bank,
J M Moore " (Ex. 15)

The words "begioning Jan. 1937" at the end of the first paragraph,

that is, at the end of the certificate or agreement with respect to

the deposit of pay checks, were added by accused (BEx. 44, Q. 592).

At the same time that he forwarded the application, he signed and
forwarded & series of fifteen of his promissory notes for $46 each,
payeble on the second day of consecutive months beginning with January,
1937. Relying on the statements and agreement embodied in the appli-
cation, the bank made the loan, and credited to hia in a checking
account the sum of $643.41. It was the custom of the bank to accomplish
payment of notes of this character by debiting the account of the maker,
and for this reason the agreement to deposit pay checks was required.
(Ex. 15)

At the time the application was submitted, accused was indebted
to various banks in the emount of $4577.35 (Exs. 11,21-4,24,30,31,42),
to loan concerns in the amount of $1602,96, and to others in the amount
of $1060,.23 (Exs. 17,18,20,21,22,27,28,32,35), & total of $7240,.54,

On September 12, 1936, he had submitted to the Service Finance

~l4-
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Corporation, a loan concern, a certified application for a loan
which included what purported to be a list of "all" his debts totaling
$385 (R. 238-242; Ex. 35). On April 19, 1937, he submitted to the
Citizens Loan Association an epplication for a loan which listed
debts aggregating $680 only (R. 246; Ex. 40). On both dates accused
was indebted greatly in excess of the amounts listed (Exs. 11,17,18,
20,21,21-A,22,24,27,28,32,35), Accused did not at any time maintain
sufficient balance in his account with the National Bank of Fort Sam
Houston to meet the notes to that concern as they became due., In the
meantims his rote due on Jenuary 2 was charged to his account on
January 7; the note due on February 2 on March 5; the note due on
March 2 on March 5; and the note due on April 2 on April 3. The note
due in May and the remeining notes were paid on July 9 by the Clinton
Trust Company. (Bxs. 13,14) On April 3 a deposit was made in the
account which corresponded to accused's pay check for the preceding
month, but at no other time was a deposit made which corresponded in
emount to his pay previously drawn (Exs. 6-9,12), From Janusry 1l

(45)

until the notes were paid on July 9, the deposits in the account totaled

$1107.78 (Ex. 12). Pay checks received by accused during this period
totaled about $2952.48 (Exs. 6-9). On July 10, 1937, in the course of
an investigation by an inspector, accused stated that the entry on his
application of the sum of $350 as his spproximate current indebtedness
"was intended as a statement of my bank loans to different banks"
(Ex..44, QQ. 582,589,590). With respect to deposit of his pay checks
he stated to the imspector:

"I hed my pay check sent to them for several months, It
was to begin with the December check end I made & note on
the thing to that effect. I think it was December or the
January check that it started and I 414 have my check sent

in until I was so pressed that I could not * * *.* (Ex. 44, Q. 592)

Accused testified that at about the time he made the application

for the loan from the National Bank of Fort Sem Houston, he made severel
similar applications, including those to the Service Finance torporation

and the Citizens Loen Association noted above, ™under a good deal of
stress and in & great hurry”, and sent them away "practically without
reading them" (R. 241-243,246,249). When the application was made to
the National Beank of Fort Sam Houston, he "intentionally refrained

from making a statement®™ of his indebtednes= but set forth only certain

=15~
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"hbills * * * that I wanted to meet with the loan" (R. 197). He "put
dashes in the places™ that he "didn't care to fill in", and believed
that the dashes indicated that _he was not submitting a complete
financial statement and that if the bank was unwilling to make the

loan without a complete statement, it might govern itself accordingly
(R. 198,236,244,249). At the time he told the inspector that the

entry related to "bank loans"”, he had not recently seen the application
and as & result was in error (R. 200), He understood the agreement
with respect to his pay checks to meen only that money must be available
in the bank each month to meet the note then due (R, 198).

That the National Bank of Fort Sam Houston interpreted the
application by accused as a representation or pretense on his part
that his entire indebtedness totaled only $350, as listed on the
application, and thet in reliance on this representation it made the
loan, does not edmit of doubt, It is equally clear that accused conceded
that he purposely withheld complete information as to his indebtedness,
and if the epplication as made a2nd submitted weas in fact false in this
respect, its falsity must be deemed to have been intentional. The intent
and legal effect of the application as made and submitted by accused is
to be determined primerily from the application itself. The only
reasoneble interpretation of the written application to be gleaned from
scrutiny thereof is that the dash merks, under whatever heading they
were placed, were designed to and did plainly indicate that under that
heading the masker had no material information to impart. The definite
statement of approximate current indebtedness other than to banks and
loan concerns as included in the application, could mean nothing to
the ordinarily prudent person other than that it was what it purported
t0o be - a complete approximation of such current indebtedness, Nor
woere the circumstances coincident with the making eand submission of
the application indicative of any meaning other then that to be normally
ascribed to its contents. Accused, as an intelligent officer, must
have known that the amount of his obligations to otheras would have
controlling effect upon the extension of credit by the bank in question.
He must have known that a complete statement of his indebtedness would
lessen his chances of securing the loan. Xe must have known that his
statement, made as an officer of the Army, would be taken at its face
value, and would not be meticulously searched for evidence of trickery.
It would, in the light of all the circumstances of the case, tax
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credulity to assume that accused in submitting this application
believed that the paper as a whole would be read as meaning enything
other than that his total indebtedness did not substantially exceed

$350.

Accused testified that in withholding information as to his debts
owing to banks and loan concerns, he used the dash marks to indicate
that he did not wish to disclose such debts, and that he intended to
and did 1list only such current debts as were to be taken up by the loen.
This testimony was not consistent either with the face of the appli-
cation or with his statement to the inspector that he intended only to
disclose his debis to banks, and is hardly worthy of belief. But,
accepting for the moment as true his testimony in this regard, it but
leads to the conclusion that, et best, accused sought by this means to
avoid a plain statement of the trus facts and believed that the dash
marks and the entry of the figures $350 would operate as devices to
inject self-serving uncertainty into the application. In such a case
the devices could have been but indicative of his purpose to conceal
and deceive. The proof of other applications for loans in which full
statements of indebtedness were withheld, made by accused shortly before
and after that involved in the charges, was competent as evidencing his
fraudulent intent and guilty knowledge in the instant case. Par. 112 Db,
M. c. M. -

In the opinion of the Board of Review, the evidence proves beyond
reasonable doubt that the application was false and was known &and
intended by accused to be false, as found by the court under Specificat.. -
3. The offense charged by this specification amounted to obtaining
property under false pretensess.

With respect to Specification 4, the evidence shows that in
entering into the agreement to deposit his pay checks with the bank
accused knew that the purpose thereof was to insure prompt payment of
his notes. He failed almost completely to carry out his specific
agreement and failed in every instance to pay his notes when due.

When he made the agreement he was fully aware of the many financial
demands that would be made upon him during its life. There 1is nothing
in the evidence to indicate that any possible excuse for his failure
and neglect to deposit his pey checks was not foreseeable when he made
the agreement, Under these circumstances, and in the light of the
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Plain context of the agreement which accused himself amended to fix
1ts effective date, there cen be no substential doubt that with full
kmowledge of his obligations, zccused designedly refrained from
complying therewith in order that he might avoid prompt payment

of his notes to this bank, In the opinion of the Board of Review,
such evasive conduct fell so far below the standards of honesty to
be expected of en officer of the Army that the court was emply
Justified in finding under Specification 4 that the acts of accused
as charged were dishondrable and without due cause.

6. With respsct to Specifications 6 end 7, alleging false
official certificates on pey vouchers as to dependent lawful wife,
the evidence shows that accused submitted four pay vouchers for the
months of November and December, 1935 (Exs. 3,4). On a voucher for
November 1 to 10, he drew subsistenge and rental allowances for
dependents. On the voucher for November 11 to 30, he did not draw
allowances (Ex. 3). On vouchers for December he drew subsistence
allowances for dependents (Ex. 4). On each of these four vouchers
there were listed as dependents "Mrs, lary H. Moore", as lawful wife,
and two children of accused, residing in Detroit, Michigan (Exs. 3,4)
(Specification 6). For the period November 14, 1936, to March 31,
1937, accused submitted five vouchers (Exs. 5-9), on which he drew
subsistence allowances. On the first three of these vouchers (Exs, 5-7)
he also drew rental allowances from November 24, 1936, to January 31,
1937. On each of the five vouchers there was listed as his dependent
lewful wife, "Mrs, M. Moore™, The first of the vouchers showed her
address as "Baston, Maas."; the second "Harverd, Mass,™; the third
"Boston, Masa.%; the fourth "Fort Devens, Mass."; and the fifth
*Boston, Mass.". On two of ths vouchers, the first and the fourth,
the name and address were written in longhend, apparently in the hand-
writing of accused (Exs. 5-9) (Specification 7). Accused had, during
1935, 1936 and 1937, three dependent minor children. He aleoc had a
wife, "Gladys M. Moore"™ (EBx. 44, Q. 409), whom he married December 4,
1933 (Ex., 2). "Mrs. Mary H, Moore™ or "Mrs. M., Moore™ was not his
lawful wife at the time the vouchers were submitted but was the former
wife from whom he was divorced in November, 1933, This lady and her
children by accused listed as dependents resided in Detroit, Michigan,
The former wife was not in the vicinity of Boston during ths period
covered by the vouchers. (R. 174,304; Ex. 44, QQ. 222-24%5)
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Accused testified that prior to his divorce he discussed with
his first wife his remarriage to another woman, but that shortly
after his remarriage the first wife became 1ll and, fearing that news
of his remarriage would eggravate her illness, he determined to conceal
the remarriage. He lived apart from his second wife most of the
time thereafter, until the death of the first wife in October, 1937.
(R. 161-172) He Aid not give much attention to his pay vouchers which
were made out in his office (R. 203), but after his wife came to
Boston in July, 1936 (R. 171) he decided not to make any change in the
designation thereon of his lawful wife for the reason that he did not -
wish the feact of his remarriage to becoms known (R. 203). The former
wife was in fact dependent on him, and he had other dependents on whose
account he was legally entitled to allowances, so he concluded there
would be nothing wrong in keeping the divorced wifeé's name on his
vouchers (R. 203,204)., Accused placed the name of the divorced wife
on the voucher for November 14-30, 1936, after he had received a letter
from the finance officer to whom the voucher had been previously sub-
mitted, requesting accused to enter on it the names and address of his
dependents (R. 261-265; Ex. H).

All of the mllegations of these specifications were proved and
were admitted by accused. Accused explained the falsity of his
cortificates involved therein by asserting that he wished thersbdy to
conceal his remarriage from his former wife, and that he deemed the
inaccuracies of his vouchers immaterial, It is clear that had accused
in all cases certified his true dependents, the payment of all
allowances received would have been proper. From this standpoint the
Government did not suffer injury. The false certificates therefore
were not fraudulent in the sense that they were designed to obtain
money to which accused was not lawfully entitled. The certificates
did, however, amount to deliberate official misrepresentations of
material facts, made with intent to deceive. As such, the Board of
Review believes them to have been violative of the 96th Article ~*
War, as found by the court.

Y. The evidence relating to Specifications 8 and 9, alleging
falae official statesments as t0 indebtedness, is as followss

Colonel William E, Bunt, I.G.D., Corps Area Inspsctor of the
First Corps Area, conduncted, from April 7 to July 10, 1957, an
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official investigation of the conduct of accused, wnich included
interrogation of accused, under oath, econcerning his finsncisl affairs.
On April 7 accused stated to the inspector that he would at & later

date submit, among other things, an itemized statement of his
inddbtedness. (ex. 44, QQ. 66,87) The inquiry was resumed on April 23,
at which time accused stated that, "in round numbers™ his total out-
standing obligations amounted to $3855, and that "I can put that in

exact dollars and cents if you wish™ (Ex. 44, QR..100-105) (Specification 8).
He was told to present on liay 1 a detailed statement of his indebtedness
(Ex. 44, QQ. 105,260). The inquiry having been resumed on May 1, accused
presented to the inspector and signed a written statement ™made * * *
from my retained records" listing debts due totaling $4141.85 (Ex. 44,
QQ. 285,286,Bx. C), and stated thet this figure included ell amounts due
and payable by him, that the statement was "™the complete list to datev,
that it was correct in detsil as regerds dollers and cents, and that

he had no other outstanding bills except current ones at Fort Devens

end a Harvard Club bill of $5.50 (Ex. 44, QQ. 288-298) (Specification 9).

On April 23 eand May 1, 1937, accused was indebted to various banks,
loan concerns end other persons in amounts aggregating not less than
87882.26 (R. 288,289; Exs. 11,14,17,18,20,21-4,22,24,27,28,30,31,32,35,37,39,
40,42). The following lists debts owing on these dates, the amounts
stated by accused in writing on May 1 to be owing, and the differences:

Statement Bxcess of debts
Creditor Amt,owing of accused over amta.stated
Riggs National Bank $ 100,00 $ 75.00 $ 25.00
Natl. Bank ¥Ft. Sam Houston 506.00 456,00 50.00
Industrial Credit Corp. 161.00 158.24 2,76
Industrial Benkers 179,07 161.16 17.91
Fed, Services Finance Corp. 118,50 66,00 52,50
Citizens Natl. Benk 50,00 not listed 50,00
Household loans, Inc. 196,67 168,37 28.30
Omaha Natl. Bank 300,00 not listed 300,00
Dr. Hershey 145.00 . n " 145,00
Fred's Grosse Pointe larket 800,00 680,00 120,00
Morris Plen Bank 540,00 287.20 252,80
Army Natl. Bank 350,00 250,00 100,00
Public Service Finance Corp. 372,42 144.59 227.83
Service Finance Corp. 495,00 270,00 225,00
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Statement Excess of debts

Creditor Amt.owing of accused over amts.stated
Hofheimer Co, $ 125,00 $ 175.00 $ (50.00 plus)
Wn. J. Eennedy 250,00 250,00 none
Citizens Loan Assn, 300,00 100.29 199.71
Clinton Trust Co. 2893,60 900,00 1993,60

- Totals $7882.26 $4141.85 $3740,41.

On May 1, questioned by the inspector as to the Clinton Trust Company
item included in his written statement, accused stated that the total
owing to the concern, including interest, was in fact $1850 (Ex. 44,
QQ. 365-375), The inquiry wes renewed by the inspector on June 28, at
which time accused asked for a delay until July 10 within which to
present a complete statement of his finenciel status (Ex. 44, QQ. 510-516).
On July 10, confronted by statements of creditors showing emounts owing
“in excess of that stated by accused on May 1, eccused sdmitted errors
in his previous written statement and explained certain of the discrepan-
cles as due to his faulty bookkeeping end misunderstandings (Ex. 44,
QQ. 521-550,FEx. HH). He stated that the Clinton Trust Company had
arranged to take over his debts, edvancing the necessary funds (Ex. 44,
Q. 517,558,559), but that he knew only indefinitely the amount he then
owed this concern (Ex. 44, QQ. 560-562).

Accused testified that about May, 1937, through the interveation
of his friends, the Clinton Trust Company was induced to take over his
various debts, merging his obligetions into a single loan (R. 187-190).
Working with this bank end the inspector, he attempted to prepare from
kis records and otherwise accurate lists of his dedbts., No item of
indebtedness or informetion as to the emount thereof was intentionally
withheld from the inspector. (R. 190,191,204,205,280,284,302) At the
time he made his stetements to the inspector he believed them to be
true (R, 287,288). Asked to explain the discrepancies, he testified:

"Hell, my records were in pretty bad shape, I didn't have

any — I had these cards that came from the lcan companies,

and the loans had besn renewed, and every time they were |
renewed they would send me a card, and I got =~ when I

started to make up my records I would take these cards cut

of the drewers, and sometimes I didn*t have the lateat cards

== I took what I had.”™ (R. 204,205)

At the $ime of trial he did not kmow accurately how much he owed on
April 23 or on May 1 (R. 287-289). Up to about November, 1937, he
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signed notes to the Clinton Trust Company aggregating $8600 (R. 192,265).

The official sworn statements of accused on April 23 and May 1 as
to the emount of his total indebtedness, shown by the evidence to have
been false, were alleged to have been made by accused as true when he
414 not know them to be true (Specifications 8, 9). The evidence
shows that they were made after extendad deliberation and under circum=
stances demending accuracy. There can be no doubt that accused intended
them to be accepted as accurate within very narrow limits. The
information was especially within the knowledge of accused, and was not .
of such complexity as to make materisl errors probable. But at the
trial he asserted confusion and uncertainty in the premises, If he
414 not in fact know the epproximate smount of his indebtednesas, it
was his manifest duty so to advise the inspector. Instead of so doing,
he made the definitive statements., Accused contends that the statements,
though false, were honestly made, but, in view of the circumstances
recited, the Board of Review is convinced not only that the statements
wore made as true when accused did not know them to be true, but that
they were made with & deliberate purpose of concealment or with culpable
indifference to the truth. The court heard accused testify at great
length and heard his protestations of candor and honesty with respect
to the statements to the inspector, and. thus afforded a favorable
opportunity to judge his veracity, rejected the protestations as not
worthy of belief., This action by the court is of substantial, 4f not
determinative, value in consideration of the weight of the evidence.
Whether accused made the false statements with deceitful design or in
conscious carelessness of the truth, the evidence leaves no substantial
doubt that he intended to deceive the inspector, as found under Specie
fications 8 and 9, Each of these specifications involves a false
official statement knowingly made, cognizable under the 95th es well
as the 96th Article of War, violation of which latter article is here
charged; &nd involves as well, in substance, the offense of false
swearing (par. 152 ¢, M.C.M.).

8, The evidence releting to Specifications 10, 11 end 12, alleging
false official statements as to loans and postdated checks, is substantially
as follows:

In the course of the investigation by the inspector on May 1,

in response to questions as to the progress made by accused in reducing
his indebtedness, accused stated that the only loans negotiated by him
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since November, 1935, were "Industrial Bankers, Leominister, $250,
and Industriel Credit, Lowell, $250, Morris Bank, Boston, $540, end
the Clinton Trust Compeny, $1850* (Bx, 44, QQ. 297-302) (Specification
10). He also stated that he did not have any outstanding checks
postdated or otherwise payesble to any loan companies to which he was
inlebted (Ex. 44, Q. 338)(Specification 12),

Cn July 10, the inquiry was again resumed. In respense to
questions by the inspector as to what loans accused had "negotiated
since this investigation began®, accussd answered "None® (Ex. 44, Q. 667):
(Specification 11).

Subsequent to November, 1935, and prior to May 1, 1937, om which
latter date accused stated to the inspector that the only loans he had
secured since November, 1935, were the four he described, accused
negotiated loans, other than the four desecribed, as follows: '

Date Creditor Amount

November 25, 1936 Natl. Bank Fort Sem Houstom = §$ 690.00 (Ex. 15)
Jenuary 9, 1937 W. H. Hotheimer Co. 200,00 (®x. 37)
February 10, 1937 ¥m. J. Kennedy 350,00 (Ex. 39)
March 13, 1937 Public Finence Service, Ine. 300,00 (Ex. 32)

o 16, hd hd " d hd 100,00 (Ex. 32)

. 13, " Service Finsnce Corp. 545,00 (Bx. 35)
April 19, 1937 Citizens Loan Corp. 300,00 (Ex. 40).

The loans of November 25, 1936, Janusry 9, 1937, end Februery 10, 1937,
were original ones, that is, in so far as eppears, accused owed nothing
to the concerns making the loans at the times they were made. The loan
of March 16, 1937, was an original loan in the sense that it did not
absorb any old obligation and resulted in a cash advance in the amount
"of the loan less interest, but accused was indebted otherwise to this
lender. The loans of March 13 and April 19 were made in part to absord
obligations previously existing, but in each case funds in substantial
amounts, aggregating about $693.25, in addition to the amounts already
owing, were advanced to and received by accused. (Exs. 32,35,37,39,40).
On the loan of April 19, made after the investigation by the inspector
had commenced, accused realized $197.40 in cash (Ex. 40). Omn May 1,
the date of the statement by accused that he had no outstanding post-
dated checks peyable to the loan companies, there were in the hands of
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loan companies his postdated checks as follows:

Loan company Date given No. Amt. each check
¥W. H. Bofheimer Co. Jan, 9, 1937 5 $ 25,00 (Ex. 37)
Citizens Loan Asen, _ April 19, 1937 16 23,50 (Ex. 40)
Public Fin. Service, Inc. ¥arch 13,16, 1937 "“several®™ 34.00 {Ex, 32)
W, J. Kennedy Feb., lO, 1937 S 50,00 (EI. 59)
Service Finance Corp. March 13, 1937 11 45,00 (Ex. 35).

Accused testified that when he stated to the inspector on Mey 1
that the only loans negotiated by him since November, 1935, were the four
described, he was speaking of "new'™ obligations only. He omitted two
original loans through forgetfulnesa, and did not mention the others
because they were in part "renewal" transactions, (R. 205,206,222-224)
The loan of April 19, 1937, was a yenewal transaction of this kind
(Re 206,207)., When he stated to the inspector that he had no outstanding
postdated checks, he meant that he had given none in peyment of "bills"
(R. 209), and d1id not think the inspector was inquiring as to the post=
dated checks given the loan concerns, his indebtedness to which he hed
already revealed (R. 208).

Specifications 10, 1l end 12, based on the sworn official statements
as to loans made by accused after November, 1935, and after the commsnce-
ment of the investigation, end as to his postdated checks, allege that
these statements were made by accused knowing them to be untrue or with
disregard of knowledge of the facts, Each therefore alleges what
amounts to deliberate falsity. Falsity is cleerly established and was
admitted by accused except that he contended thet he failed to mention
some of the loans because they had in part covered renewals of previous
indebtednesses, and except that he only intended to say, with respect
to the postdated checks, thet he had not paid bills with esuch checks,

To say that a borrowing of money did not involve & loan because the
new obligation embraced en 0ld indebtedness &s well as the money newly
borrowed, would be to ignore or distort the plain meaning of the
language used. There is no support in the evidence for accused's
suggestion that his statement to the inspector regarding his postdated
checks was made inadvertently or with & misconception of its meaning.
All of the statements by accused were positive end unequivocal, and the
only reasonable conclusion to be drewn from the evidence is that they
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were intended to conceal the truth by misstatements or by evasions,
Again, in either case, the court was amply justified in rejecting

es untrue accused's protestations of honesty and in finding that he
intended to deceive the inspector, as charged in each of these speci-
ficetions. These specifications, as Specifications 8 and 9, charge
false official statements and false swearing,

9. The accused is 47 years of age. The Army Register shows his
service as follows:

"Maj. of Inf, N.A. 7 June 18; accepted 8 June 18; hon.
dis. 27 Aug. 19,-=21t. of Inf, 30 Nov. 12; accepted 3

Mar., 13; 1 1t, 1 July 18; capt. 15 May 17; maj. 1 July
20; 1t. col. 1 Aug, 35."

10. The court wes legally constituted. No errors injuriously
affecting the substantial rights of accused were committed during the
trial. In the opinion of the Boerd of Review, the record of trial is
legally sufftcient to support the findings df guilty and the sentence,
and to werrant confirmation of the sentence. Dismissal is authorized
for conviction of violation of the 96th Article of wWar.

G Lot , Judge Advocate,

» Judge Advocate.

et ”

) T B % >

’ , Judge Advocate.

To The Judge Advocate Gerneral,
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1st Ind.
War Department, J.A.G.0., MAR 17 1998 = To the Secretary of War,

l. EHerewith trensmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case
of Lieutenant Colonel J. Merriam Moore, Infantry.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings of-—guilty and
the sentence, and recommend that the sentence be confirmed. In view
of all the facts in the cese, I believe, however, that the ends of
justice and discipline will be fully served if the sentence as confirmed
be commuted to reduction of one hundred and fifty files on the promotion
1ist and relative rank list. .

The evidence shows that the treamnsactions involving dishonored
checks and false certirications on pay vouchers were not fraudulent in
the sense that financial loss to others resulted therefrom, or that
-such loss was intended by eccused, The check transactions, as well as
the transactions involved in the more serious charges, appear to have
been the outcome of financial miamenagement and confusion which were
in themselves to be condemmed but which resulted in great measure from
commendable action by the officer in underteking without legal obligation
the care and hospitalization of his former wife who had become mentally
and physically 111 following accused's second marriage and assumption
of consequent added finencial obligations. The false certifications
appear to have been prompted by the not unworthy motive of protecting
the former wife from possible added mental distress, Accused seems
to have been temperamentally unable to avoid confusion and to adopt
straightforward means of adjustment of his affairs, but the circumstances
take from his scts and shortcomings some of the taint of inherent dis-
honesty which would normally be infereble therefrom.

The military record of accused, which is briefly stated below, 1is
of such excellence, and the circumstances have such extenuating force,
as to lead me to believe that a sentence less than dismissal will
suffice, and that if given further opportunity the officer will
demonstrate his integrity and render further creditable service of
distinct value to the Government,

The records of the War Department show the following:

Lieutenant Colonel Moore was born in Detroit, Michigan, August 30, -
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1890. He greduated from Harvard University in 1911, with the degree
of A.B., and later attended Harvard Law School for ons year. He
reads and translates French, German, Spanish and Italian. Ye was
appointed a second lisutenant of Infantry in the Regular Army on
November 30, 1912. He was promoted to first lieutenant July 1, 1916;
to captain May 15, 1917; to major July 1, 1920, and to lieutenant
colonel August 1, 1935, During the World War, from June 8, 1918, to
August 27, 1919, he held the temporary grade of major, Infantry,
National Army. He is & graduate of the Army War College, the Alr Corps
Tactical School, and the Chemical Warfare School, Field (Officers!
Course, and an honor graduate of the Command and Genersal Staff School.

His efficiency reports prior to 1918 were generally satisfactory,
with some adverse ratings as to initjative, cooperetion and force.
After 1918, 43 efficiency reports were rendered upon him. In 28 of
these reports, covering about ten years end four months in all, his
general rating was excellent, or the equivalent. In eight of the
reports, covering sbout five years and seven months, his general rating
was superior. In seven of the reports, covering about one year and
seven months, his genersl rating was satisfactory, or ths equivalent,
He was commended for efficient performance of duty - twice in 1922;
twice in 1924; in 1925; twice in 1928; in 1929 and in 1936, Corre-
spondence relating to complaints by creditors and official action

- thereon, initisted in 1929, is eppended to his efficiency file.
Twenty-one communications releting to ecomplaints by creditors, dated
from 1918 to early in 1937, are attached to his 201 file.

3. In recommending that the sentence be confirmed, I also
recormend that it be commuted to reduction of one hundred and fifty
files on the promotion list and relative rank list. Inclosed are &
dreft of a letter for your signature transmitting the record and
accompanying papers to the President for his action, and a form of
Executive action designed to carry into effect the recommendations
hereinabove made should they meet with approval.

4, Attention is invited to & letter from the Honorable Josepa
P. Kennedy, then Chairmen of the United States Maritime Commission,
to the Assistant Secretary of War, dated January 8, 1938, inclosing
a letter from Mr. R. C. Foster, urging clemency, ich 1a attached
to the officer's 201 file.

Allen W. Gullion,
Major General,
Judge Advocate General,

3 Inecls.
Inel. l-Record of trial.
Inclo 2°Draft Of ltr 5180 S-Wo
Incl. 3-Form of Executive action.
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WAR DEPARTWENT (59)
In the Office of The Judge Advocate Genersl
washington, D. C.

Board of Review

CM 208895 ceg 7 38

UNITED STATES FIRST CAVALRY LIVISIOK

Ve Trial by G.C.M., convened at
Fort Clark, Texes, November 19,
1937. Dishonorable discharge
and confinement for six (6)
months. No place of confinement
designated.

Corporal RONALD I. ZERKEL
(6725710), Meaical Depert-
ment (Veterinary Service).

et Vel Nkl Vo o St Ve et

HOIDING by the BOARD OF REVIEW
CRESSON, KRIMBILL and HOOVER, Judge Advocates,

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2, The accused was tried upon the following charge and specifi=
cation:

CHARGE: Violation of the 94th Article of war.

Specification: In that Corporal Ronald I. Zerkel, Medical
Department (Veterinary Service), did, at Fort Clark,
Texas, on or sbout October 18, 1937, felomiously take,
steel, and carry away about 391 pounds of oats of the
value of about five dollars and fifty-nine cents
($5.59), the property of the United States, furnished
and intended for the military service thereof.

He pleaded not guilty to, end wes found guilty of, the charge and speci-
fication., No evidence of previous convictions was introduced. He was
sentenced to dishonorasble discharge, forfeiture of all pay and allowances
due or to become due, and confinement at hard labor for six months., The
reviewing authority epproved only so much of the finding of guilty of

the specification as involved larceny by accused at the place end on

the date alleged of 260 pounds of oats of the value of about $3.71, the
property of the United States, furnished and intended gor the military
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service thereof; approved the sentence, did not designate the place
of confinement, and forwarded the record of trial for action under
Article of war 50%.

3. The evidence shows that on the afternoon of October 18, 1937,
accused 80ld and delivered to one Oscar Sniffen, in Brackettville,
Texas, two sacks of oats, at a price of $3.50 (R. 7,8,12). Later,
on the same day, about two end & half sacks of oats were seized at
Sniffen's home (R. 14,15,19,21). Thess oats, introduced in evidence
(R. 21), were identified as being of the type and kind issued as forage
at Fort Clark, Texas, accused's station (R. 22,25), but the witnesses
who testified to this similarity were unable to identify the oats as
property of the United States (R. 23,26)., The same typs and kind of
oats were sold locally (R. 23,26). Oats of this kind were sold to
officers by the Quartermaster at Fort Clark at $.0143 per pound
(R, 26,27)., On the same day the Provost Msrshal of Fort Clark went
to the home of accused in Brackettville and there found loose oats
inside accused's car (R. 14,15). Accused was placed in arrest (R. 16)
but denied having s0ld any oats that afternoon and explained the
presence of loose oats in his car by saying that he had "taken three
quarts of oats sweepings that afternoon to feed his chickens", ILeater,
having been shown the oets teken from Sniftren's house, accused said:

n% * * the oats there were given to him by two men in B
Troop that afterncon, that he had asked them for the oats
and they had given them to him, and he released the men of
any intent in the metter. He salid they had given thkem to
him, but that they didn't know what he was going to do with
them. And then he said he had disposed of them.”™ (R. 17)

He "only admitted having taken two sacks of oats that afternoon” (R. 18).
Accused did not testify or make a2n unsworn statement.
Evidence of creditable performance of duty by accused and of his
excellent military character prior to the transaction involved in the

present charges was introduced (R. 28).

4. It is proved that on the date alleged accused was in possession
of and 80l1d two secks of oats, which were of the type and kind issued

-l
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at Fort Clark and of the type and kind sold commercially in that
locelity. Accused stated thet the cats were given to him by two
soldiers "in B 'roop" (at what place does not appear), and that upon
receiving them he took them to the place of sale and disposed of them,
Thers 18 no direct evidence or admission of a shortege or theft of
the oats at rort Clark, that accused had access to sacked government
owned oats, that he took the oats from Fort Clark, or that the oats,
if in fact given to accused as he claims, or if obtained otherwise,
belonged to the government. The only scintilla of evidence from
which 1t might be inferred that the oats were government property
wrongfully taken from Fort Clark was the similarity in type of the
oats shown to have been in the possession of accused to oats regularly
issued at Fort Clark,

The Manual for Courts-Martial, paragraph 150 i, provides that:

"Although there may be no direct evidence that the
property was at the time of the alleged offense property
of the United states furnished or intended for the
military service thereof, still circumstantial evidence
such as evidence that the property was of a type and kind
furnished or intended for, or issued for use in, the
militery service might together with other proved circum-
stances warrant the court in inferring that it was the
property of the United States, so furnished or intended."

In many cases, evidence of similarity is, because of ths special
peculiarities, markings, etc., of the property, strongly evidential

of government ownership when considered with other corroborative
circumstances. Examples mey be firearms, blankets, clothing, or other
accouterments, found in the possession of accused persons within or

in the immediate vicinity of military posts. But in ceses such as the
instant one in which the property in the hands of accused has no
characteristics peculiar to government ownership or characteristics
distinguishing it from other property to be had in local markets,

the mere fact that it is of the same type and kind a&s that issued by
the government is not, in the opinion of the board of review, sufficient
basis, standing alone, for a reasonable inference of govermment owner-
ship or of theft from the government. (M 197408, McCrimon; CH 207591,
Nash et al.

-B3a
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To be true, possession by a soldier in a town near a government
post of oats of the type issued at the post reises a suspicion that
the oats are government property, taken from the post, but mere
suspicion and conjecture do not satisfy the esteblished requirements
of legal proof. The following, quoted from the holding by the Board
of Review in CM 207591, Nash et al., is pertinent in this case:

"It i8 well established that all of the elements of
an offense, including the corpus delicti, may be proved by
circumstential evidence, 16 Corpus Juris 766. It is
equally well established that mere conjecture or suspicion
do not warrant conviction. 16 Corpus Juris 779, and cases
cited. The following has been heretofore quoted, with
approvel, by the Board of Review (CM 197408, McCrimon;

CM 206522, Young) with respect to circumstantial proof:

"tWhile we may be convinced of the guilt of

the defendent, we cannot act upon such conviction
unless it is founded upon evidence which, under the
rules of law, is deemed sufficient to exclude every
reasonable hypothesis except the one of defendant's
guilt. We must look alone to the evidence &as we find
it in the record, and applying it to the measure of
the law, ascertain whether or not it fills the msasure.
It will not do to sustain convictions based upon sus-
picions * * *, It would be a dangerous precedent to
do so, and would render precerious the protection
which the law seeks to throw around the lives and
liberties of the citizens.' Buntain v. State, 15 Tex.
App. 490."

In the opinion of the Board of Review, the evidence is not legally
sufficient to support the findings ot guilty of lerceny as approved by
the reviewing authority.

5. For the reasons stated, the Board of Review holds the record

of trial not legally sufficient to support the findings of guilty and
the sentence,

Judge Advocate,

L L-““"*-’M , Judge Advocate,

MWM‘% , Judge Advocate,
P
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WAR DEPARTLENRT (€3)

In the Office of The Judge Advocate General
Washington, D.C.

Board of Review
CM 209074

CNITED STATES SECCID DIVISICN

Ve Trial by G.C.ll., convened at
Fort Francis E. iarren, Wyoming,
January 28, 1938, As to each:
Dishonorable discharge and con-
finement for five (5) years.
Penitentiary.

Private 1lst Class JAMES D,
MCCAUSLAND (6274138) and
Private MILES A, BLANKENSHEIP,
JR. (6264826), both of
Feadquarters Company, 4th
Infantry Brigade.

HOLDING by the BOARD COF REVIEW
CRESSON, KRIVBILL and KOOVER, Judge Advocates.

1. The record of trial in the case of the soldiers named above
has been examined by the Board of Review.

2, The accused were tried upon the following charge and speci-
fications:

CHARGE: Violation of the 934 Article of iar.

Specification 1: 1In that Private lel James D. licCausland,
Hq. Co., 4th Infentry Brigade and Private iiles A,
Blankenship, Jr., Hq. Co., 4th Infantry Brigade, acting
jointly and in pursuance of a common intent did, at
Fort Francis E. Warren, V/yoming, on or ebout Decedber
21, 1937, with intent to do him bodily harm,commit an
assault upon Private Robert B. Brown, Hq. Co., 4th
Infentry Brigade, by willfully and feloniously striking
the said Robert 3. Brown on the head and stomach, with
their fists,

Specification 2: 1In that Private 1lcl James D. licCausland,
Eq. Co., 4tk Infantry Brigade and Private liles A.
Blankenship, Jr., H3. Co., 4th Infantry Brigade, acting
jointly and in pursuance of a common intent did, at
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Fort Frencis E, Warren, Wyoming, on or about December
21, 1937, by force eand violence and by putting him

in fear, feloniously teke, steal and carry away

from the person of Privete Robert B. Brown, Eq. Co.,
4th Infantry Brigade, $2.50, lawful money of the
United States, the property of the seid Private Brown.

Accused pleaded not guilty to, end were found guilty of, the Charge and
specifications. No evidence of previous convictions wes introduced

as to accused KcCauslend., Evidence of one previous conviction by

speciel court-martiel for absence without leave was introduced as to
accused Blenkenship. Eech accused was sentenced to dishonorable discharge,
forfeiture of &ll pay and allowances due or to become dve, and confinement
at hard lebor for ten years. The reviewing suthority approved the
sentence as to each accused but reduced the confinement to five years,
designated the United States Fenitentiary, Leavenworth, Kansas, as the
place of confinement, and forwarded the record of trial for action under
Article of War 503,

3. The evidence is legally sufficient to support the findings of
guilty of the Charge and Specificetion 1 thereunder. The only question
requiring consideration here is-whether the evidence is legally
sufficient to support the finding of guilty, in whole or in part, of
Specification 2 of the Charge, alleging robbery.

[ ]

4., The evidence material to 3pecification 2 shows that at about
8:15 p.m., December 21, 1937, Private Robert B. Brown, Leedquarters
Comnany, 4th Infantry Brigade, entered the day room of his barracks at
Fort Francis E. Warren, Wyoming, where he found the two accused and a
Private Kinslow, all three of whom had been drinking beer. Accused
were playing pool. (R. 12,18) Brown sat down. Accused licCausland
approached him end said, "We don't like you and we are going to beat
the hell out of you." Brown asked him to go awsy, end started to leave
the room. Accused Blankenship "caught™ Brown at the door and soon
thereafter McCausland struck Brown. (R. 12,19} The latter two then
exchanged blows end at times Brown fell to the floor (R. 13,19). Brown
testified that Blankenship &lso struck him once (R. 15). Early in the
encounter Brown fell against a pool table and spilled a ten cent can
of beer belonging to Blankenship. The latter told Drown that he must
pay for it and Brown agreed to do so. (R. 12,13) The fight ended. &nd

-l
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soon thereafter accused "made™ Brown salute them. They told him

that he must apply for transfer from the company and that if he did
not do so, or if he reported what Lad just occurred, they would "beat
thd hell out" of him. (R. 13,20) ~ Brown tried agein to leave the room
but accused "made" him "sit down and read the funny papers to them"
(Re 13,20). Accused continued to play pool. Another soldier, Private
1st Class Payme, entered the room at about 8:45 p.m. and, noticing
beer cens and papers about the floor, asked Blankenship what had
occurred. Blankenship said they "were having some fun with Private
Brovn and that srovm had promised to transfer from the company". Payne
at this time observed Brown sitting in a chair apperently looking at
or reading some "funny papers". (R. 32,34)

No violence was thereafter used and no further threats were made
(R. 17,24). While Brown was reading the paper, or later, accused end
Kinslow t0ld him (Brown was day room orderly) that he was not to turn
in pool bills against them to exceed twenty-five cents for Blankenship
and fifty cents apiece for the others. Accused then asked Brown how
much roney he hed end when. Brown replied that he had fifty cents,
accused demanded it to pay for the beer spilled, and Brown turned that
amount of money over to Blankenship (R. 13,17,21), accused remarking
that it "would buy five cans of beer for Blankenship" (R. 13). Some
time later accused asked for Brown's billfold and reached towards Brown's
pocket, whereupon Brown handed them the billfold. The billfold contained
two one-dollar bills. Accused took one of them and returned the billfold
with the otker doller bill to Brown. Accused ™made™ Brown again read
the "funny papers", and thereafter "decided"™ to go to town and told
Brown that he was to go with them, Brown agreed., The four then went to
& post exchange on the post where beer was purchased for the party.
Accused told Browvn to pay for the beer and Brown produced his remaining
dollar bill, McCausland took the returned change from the counter.
(R. 13,21,22) The party then entered a taxicab and went to the
"Valencia Bar", where more beer ernd some sandwiches were purchased.
At this place Brown complained of illness, whereupon lcCausland gave
him ten cents for bus fare to his quarters. (R. 14,22) Brown returned
to barracks and went to bed, but later that night helped accused clean
the day room (R. 14). Brown did not report the incidents until two
days later, after he had been hospitalized for what might have been
injuries sustained in the fight (R. 7-9). Erown testified that when

-3
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accused asked for his money he thought "from the way they said it ***
I'd better give it to them to keep from having more trouble with '
them" (R. 17). LlicCausland and Brown had had trouble previously

(R. 17,18). Kinslow testified that he thought Brovm did "all these
things" because he was afraid accused might assault him again (R. 25).

Accused did not testify or make unsworn statements.

5. Thus there is proof that accused, in the course of three
related transactions, received from Brown money in the amount of $2.50.
The money, or the greater part of it, was received and retained under
circumstances sufficient to show that the taking was by trespass within
the lew of larceny, and that accused intended to deprive the owner
rermenently of his property.

It is not, however, proved that the money was taken by violence
or intimidation, a necessary element of the offense of robbery. Brown
testified that he feared violence at the hands of accused and for this
reason acceded to the demands for his money. But it 1s entirely clear
that no force was in fact used or threatened by accused for the purpose
of obteining the money. Force had been previously used and threats
had been made but for purposes wholly unconnected with the taking of
the money. A considerable period of time elapsed between the fight
and the money passing transactions, and the conception of taking Brown's
nmoney éid not, in so fer as appears, occur to accused until efter the
period of violence had ended and until after ostensibly peaceable, if
not friendly, relations had been reestablished and had continued for
a consideresble period. The teking was so remote from and foreign to
the display of force and the circumstances of the passing of the money
were such that it cannot be said that the taking wes in fact accomplished
by violence or that the acts of accused amounted to intentional intimi-
dation with respect to the money. United States v. Birueda, 4 Phil.
Rep. 229, Brown, from recent experience, no doubt feared violence,
but the character of the acts of accused, rather than Brown's sppre-
hension of what they might do, was determinative of the nature of their
offense. As has been said in a similar case (State v. Weinhardt, 161
S.¥. (Mo.) 1151, 1153), though the victim of the wrongdoing -

"may heve been scared, that fact alone does not convert
- defendant's acts in taking the money into the crime of
robbery, unless he intentionslly did or sald something"

which placed the victim in feer of immediate personal injury.
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Brown testified that from the manner in which accused demanded his
money he was afraid to withhold it, but this impression was not,
when considered in the light of the other circumstances of the case,
sufficient basis for an inference of an implied threat of violence
by agcused.

The Board of Review is of the opinion that the evidence is
legally sufficient to support only so much of the finding of guilty
of Specification 2 as involves & finding of guilty of the included
offense of larceny.

6. The maximum sentence to confinement euthorized by paragreph
104 ¢ of the Lianual for Courts-Martial for the offense involved in
Specification 1, assault with intent to do bodily harm, is one year,
and for the lesser included offense of larceny involved in Specification
2 is six months. Confinement in a penitentiary is not authorized,
neither offense of which accused were properly found guilty being an
offense of & civil nature and punishable by penitentiary confinement
for more than one year by & statute of the United States of general
application within the continental United States or by the law of the
District of Columbia. A.W. 42.

7. TFor the reasons stated, the Board of Review holds the record
of trial legeally sufficient to support the findings of guilty of the
Charge and Specification 1 thereunder; legelly sufficient to support
only so much of the finding of guilty of Specification 2 of the Charge
as involves a finding that accused did, acting jointly and in pur-
suance of a common intent, at the place and time alleged, feloniously
teke, steal and carry away $2.50, lawful money of the United States,
the property of Private Robert B. Brown, Headquarters Company, 4th
Infantry Brigede; and legally sufficient to support only so much of
the sentence as to each accused as involves dishonorable discharge,
forfeiture of all pay and allowances due or to become due, and con-
finement at hard labor for one year end six months at a place other
than a penitentiary.

, Judge Advocate.

, Judge Advocate.

LX) uage dvocate.
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WAR DEPARTMENT '
. In the Office of The Judge Advocate Genersl (69)
Washington, D. C,

Board of Review
CM 209131

MAR 8 1038

UNITED STATES HAWAIIAN DIVISION

Ve Trial by G.C.M., convened at
Schofield Barracks, T. H.,
January 28, 1938, Dishonorable
discharge end confinement for
one (1) yeer. Disciplinary
Barracks.

Private SAMUEL L, JACOBS
(6898124), Detachment
Quartermaster Corps,
Schofield Berracks, T.H.

i e S i St VP S

HOLDING by the BQARD OF REVIEW
CRESSON, KRIMBILL and HOOVER, Judge Advocates,

1. Ths record of trial in the case of the soldier named above
has been examined by tpe Boerd of Review,

2., Accused wes found guilty of the larceny of one Eugene Dietzgen
Company Drawing Set, of the velue of sbout $25. The owner of the
drawing set testified that it was "issued™ to him in 1924 while he
"was at the United States Military Academy”, end that it was charged
against his pay at a price of sbout $28 (R. 9). The set was received
in evidence (R. 11). A soldier who saw it soon after it was stolen
testified that it was then "rusty and dirty"™ and that he later cleaned
it (R. 15).

Other than as to distinctive erticles of government issue (per.
1533; Supp. V, Dig. Ops. JAG 1912-30) or other chattels which, because
of their cheracter, do not have readily determinable market values,
the value of personal property to be considered in determining the
punishment authorized for larceny thereof is the market value,

CM 208002, Gilbert; CM 208481, sdale; sec. 585, McClain on Criminal
Lew; People v. Gilbert, 128 N.W. iMich.) 756. The drawing set here
involved was & commercial article of readily determinable market value.
It was not of a distinctive type of govermnment issue. The testimony of
the owner that it was "issued™ and charged to him at the Military
Academy (he graduated therefrom in 1927) can only be interpreted as
meaning thet it wes vurchased by him while a cadet from or through the
cadet store at that institution.
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Proof of original cost price of the drawing set many years ago
did not establish its merket value at the time it was stolen., From
inspection of the set, the court might have determined that it had
some value, but, from its inspection alone the court could not determine
its market value at the time of trial, CM 208002, Gilbert; CM 208481,

Ragsdale.

The Board of Review is of the opinion that the evidence is legally
sufficient to support only so much of the finding as to value as involves
a finding of some substantial value not in excess of $20, The maximum
punishment by confinement authorized by paragraph 104 ¢ of the Manual
for Courts-Martial for larceny of proverty of value not more than $20
is confinement st hard labor for six months,

3. TFor the reasons stated, the Board of Review holds the record
of trial legally sufficient to support only so much of thé finding of
guilty of the specification as involves a finding of guilty of larceny
by accused, at the place and time alleged, of the drawing set described,
of ownership as alleged, of some substantial value not in excess of 320;
and legally sufficient to support only so much of the sentence as involves
dishonorable‘nischarge, forfeiture of all pay and ellowances due or to
become due, and confinement at hard labor for six months,

» Judge Advocate.

W atliy M. Vit , Judge Advocate.

W%‘M({f: s Judge Advocate,




WAR DEPART.ENT
In the O0ffice of The Judge Advocate General
Washington, D. C.

Board of Review

CM 209295

UNITED STATES

Private RICHARD O, DeARMOND
(6731355), Battery B, 6lst
Coast Artillery (AA).

1.

Mar. 29, 1938

NINTH CORPS AREA
Ve Trial by G.C.M., convened at
Fort iacArthur, California,
February 25, 1938. Dishonor-
able discharge end zonfinement
for two end & half (23%) years.
Penitentiary.

e N el i et S St S

HOLDING by the BOARD OF REVIEW
CRESSCON, KRILBILL and HOOVER, Judge Advocetes.,

The record of trial in the case of the soldier named a2bove

hes been examined by the Board of Review.

2,

fications:

The accused was tried upon the following charges and speci-

CHARGE I: Violation of the 58th Article of Wer.

Specification: In that Private Richard 0. DeArmond, Battery

B, 61st Coast Artillery (AA), did, at Fort Sheridan,
I1linois, on or asbout May 10, 1937, desert the service
of the United States and did remein absent in desertion
until he was apprehended at Los Angeles, California,

on or about December 13, 1937.

CHARGE II: Violation_of the 94th Article of War,

Specification: In thet Privete Richard 0. DeArmond, Battery

B, 61st Coast Artillery (AA), did, at Fort Sheridan,
Illinois, on or about May 8, 1937, feloniously teke,
steal, and carry away one liotorcycle Harley Davidson,
United States Registration Number 6936, Value about

Three hundred fifty-nine dollars and five cents ($359.05),
the property of the United States furnished and intended
for the military service thereof.

(1)
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He pleaded not guilty to the charges and specifications and was found
guilty of Charge I and 1ts specification, guilty of the Specification,
Charge II, except the words "feloniously take, steal, and carry away",
substituting therefor respectively the words "knowingly and willfully,
and without proper euthority, apply to his own use and benefit™, and
guilty of Charge II. No evidence of previous convictions was introduced.
He was sentenced to dishonorable discharge, forfeiture of all pay and
allowences due or to become due, and confinement at hard labor for two
and & half years. The reviewing euthority approved the sentence,
designated the United States Penltentiary, McNeil Island, Washington,
as the place of confinement, and forwarded the record of trial for
action under Article of Wer 503.

Se The record of trial is legally sufficient to support the
findings of guilty and the sentence as adjudged by the court. The only
question requiring consideration is whether confinement in & penitentiary
as ordered by the reviewing suthority is legally authorized., In the
opinion of the Board of Review no offense of which accused was found
guilty is recognized &s an offense of a civil nature punishable by an.
enforceable statute of the United States of general application within
the continental United States, excepting section 289, Penal Code of the
United States, or by the law of the District of Columbia, and, therefore
confinement in a penitentiary is not authorized under Article of War 42,

4. The evidence pertinent to Charge II and its specification and
to the cuestion stated shows that accused deserted from Fort Sheriden,
Illinois, May 10, 1937. Shortly thereafter it was discovered that the
government motorcycle deseribed in the Specification, Charge 1I, was
missing from & gun shed over which accused was assigned as a guard and
to which he had eccess (Exs. D,E). On the day of his desertion accused
took the motorcycle to a shop in Hammond, Indiena, and left it there
for repairs (Ex. F). The motorcycle was later returned to Fort Sheridan
in a badly demaged condition, its appearance indicating that it had been
run a great distance without oil (Ex. E). In the course of an investi-
gation accused stated that he left Fort Sheridan "with en Army llotor-
eyele® but, "having motor trouble®, placed it in the shop fer repairs
and replacement of a piston (R. 20).

5. The offense of which accused was found guilty under Charge II
and its specification, that is, knowingly end willfully, and without
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proper authority, applying to his own use and benefit a motor vehicle,
property of the United States, furnished and intended for the nmilitary
service, in violetion of Article of war 94, is substantielly the offense
denounced, among others, by section 87, Title 18, United States Code
(sec. 36, Federal Penal Code), as knowingly applying to one's own use
property of the United States furnished or to be used for the military
service. But it has been held by the United States Circuit Court of
Appeals, Fifth Circuit, that this section is inoperative because of its
uncertainty as to the punishment prescribed (Holmes v. United States,
267 Fed. 529, 531); and it has been held by the Board of Review that

on account of the unenforceabllity of said section penitentiary con-~
finement canndt be ordered thereunder for wrongful application to
personal use of property of the United States, furnished and intended
for the military service, in violation of Article of War 94. Sec. 1611,
Dig. Ops. JAG, 1912-30,

Consideration has been given to a recent opinion of the Circuit
Court of Appeals, Fifth Circuit, in’Price v. United States, 74 Fed. (2d)
120, in which said section 87 was invoked by the court as authorizing
punishment for larceny of govermment property, furnished or to be used
for the military service, by confinement for ten years, a period in
excess of that authorized by section 100 of the Code for violation of
which the defendant was convicted, It is believed that this opinion
does not affect the legel propriety of the holding of the Board of Review
to which reference is made above, Section 87 provides for punishment
"es prescribed in sections 80 and 82 to 86 of this title", but, as
pointed out in the Holmes case, supra, sections 80 and 82 to 86 (sec. 35,
Federal Penal Code) prescribe different punishments, i.e., section 82,
denouncing larceny of government property, and sections 80 and 83 to 85
prescribe maximum confinement of ten years; and section 86, denouncing
the unlewful purchase or receiving in pledge of military property,
prescribes maximum confinement of two years. The court did not, in the
Price case, refer to its previous expressions of uncertainty in the
punishment prescribed by section 87, and did not expressly recede from
its former view that the section was generally inoperative.” At most,
it appears that in the Price case the court interpreted section 87 to
prescribe for the offense of larceny denounced therein the punisiment
prescribed for the similar offense of larceny by section 82, Such
interpretation, based on similarity of the offenses denounced, would
not appear to extend to the instant case for the reason that sections
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80 and 82 to 86 do not denounce eny offense equivalent or closely
similar to that of knowingly applying government property to one's
own use, denounced by section 87.

6., Section 62, Title 6 (sec. 826b), of the Code of the District
of Columbia, cited in the review of the record of trial by the staff
Judge advocate as authority for confinement in a penitentiary for the
offense found under Charge II and its specification, reads as follows:

"Any person who, without the consent of the owner,
shall teke, use, operate, or remove, or cause to be taken,
used, operated, or removed from a garage, stable, or other
building, or from any place or locality on & public or private
highway, park, parkway, street, lot, field, inclosure, or
space, an automobile or motor vehicle, and operate or drive
or ceuse the sasme to be operated or driven, for his own
profit, use, or purpose, shall be punished by a fine not
exceeding one thousand dollars or imprisomment not exceeding
five years, or both such fine and imprisonment.®™

But the finding in this case that accused willfully ard knowingly, and
without authority, applied the motor vehicle to his own use and benefit
is consistent with en hypothesis that he was not found guilty of doing
all the scts required to complete the offense under this section of the
Code of the District of Columbia. In & similar case (CM 149985, Swinkins)
the Board of Review stated:

"Section 826b of the Code of the District of Columbia
denounces the offense of removing an automobile from a
public highway, without the owner's consent, and operating
or driving the same or causing it to be operated or driven
for one's own use, but accused, under Specification 1,

Charge I, was found guilty only of removing an automobile
from the custody of amother and corverting it temporarily

to his own use, findings wholly consistent with an hypothesis
that he did not operate or drive the automobile, or cause it
to be operated or driven.,®™

7. ¥Yor the reasons stated, the Board of Review holds the record
of trial legally sufficient to support only so much of the sentence
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as involves dishonorable discharge, forfeiture of all pey and allowances
due or to become due, and confinement at hard lebor for two and & helf
years at a place other then s penitentiary.

,-Judge Advocate.
Uallu, M. T mtth , Judge Advocate.

Judge Advocate.







WAR DEPARTMENT
In the Office of The Judge Advocete Generas (77)
Viashiéngton, D. C.

Board of Review
CN 209548

UTNITED STATES EIGHTH CORPS AREA

v. Trial by G.C.M., convened at
Fort Bliss, Texas, January 7,
Februery 14-16, 18, 23-25,
1938. Dismissal and con-
finement for ten (10) years.

Captain MORTON McD. JONES
(0O=-11414), 8th Cavalry.

Ve st Ul Vel Sl et aenit?

OPINICON of the BOARD OF REVIEW
KRIMBILL, FRAZER and HOOVER, Judge Advocates,

1. The record of triel in the cese of the officer named above
has been examined by the Boerd of Review, and the Board submits this,
its opinion, to The Judge Advocate General.

2, The accused was tried upon the following charges and speci-
fications:

CHARGE I: Violation of the 93d Article of War.

Specification: In that Captain Morton MeD. Jones, 8th

- Cavelry, did, at or near Fort Bliss, Texas, on or
about the 27th day of October, 1937, with intent to
commit & felony, viz. rape, commit an assault on
Mertha Rice Barnum, a femsle child of about 14 years
of age, by willfully and feloniously holding her,
putting his hand under her clothing, getting on top
of her, and attempting to insert his male organ into
her female orgen.

CHARGE II: Violation of the 96th Article of War.

Specification: In that Captein Morton MeD. Jones, 8th
Cavalry, an adult male, did, at or near Fort Bliss,
Texas, on or about the 25th day of October, 1937,
willfully and feloniously commit an aggravated
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assault upon Anne Bradford, & female child of about
15 years of ege, by wrongfully putting his hand
inside her clothing and indecently feeling her person.

CHARGE III: Violation of the 95th Article of War,
Specification 1: (Finding of not guilty.)
Specification 2: (Finding of not guilty.)

Specification 3: In that Captain Morton MicD. Jones, 8th
Cavalry, did, at or nsar Fort Bliss, Texas, on or
about the 1st day of November, 1937, indecently commit
an assault on Joan Odor, a female, about 18 years of
age, by wrongfully putting his hand in her pocket and
feeling her person,

Following srraignment, upon a motion by the defense, the court inquired
into the mental condition of accused (R. 13,17), receiving evidence

on this issue (R. 17-255; Pros., Exs. A to A~-7, B-1l, B=2, C to C=9,D;
Def. Exs. 2, 3=-A to 3-U, 4~6). The court found, all members concurring,
that accused was sane at the time of the commission of his alleged
offenses and at the time of trial (R. 256). Accused thereupon pleaded
not guilty to the charges and specifications.. He was found not guilty
of Specifications 1 &nd 2, Charge III, and guilty of the charges and
remaining specifications. No evidence of previous convictions was
introduced. He was sentenced to be dismissed the service of the United
States and to be confined at hard labor at such place as the reviewing
authority might direct for ten ysars. The reviewing authority approved
the sentence and forwarded the record of trial for action under the
48th Article of War.

3. The evidence relating to Charge I and its specification
alleging an essault with intent to rape Martha Rice Bernum, & female
child about fourteen years of age, is substantially as follows:

Martha Rice Barnum, daughter of Major Edmund M. Barnum, 7th
Cavalry, testified that she reached her fifteenth birthday Februsry
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20, 1938. On the afternoon of October 27, 1937, at Fort Bliss, Texas,
accused took witness to her home in his car, accompanied by two of

his sons and another boy. En route accused told witness he wanted

to see her later, end witness, thinking accused wished to discuss a
new riding class, agreed to meet him, At 7 p.m., that evening, with
the permission of her parents, witness left her home and went in her
car to accused's quarters, arriving five or ten minutes after seven,
and alighted and stood near her car. Accused came to her from his
quarters and hugged her - he was "breathing very hard”. Accused said
he wanted to go to look at & polo field at El Valle, whereupon witness
suggested they take her car for the trip. The two entered witness!
car, witness driving, and went to the field, On the way accused
hugged witness severel times, although she "kept trying to change the
subject", He also leaned towards her repeatedly and kissed her on the
right cheek., At the polo field they turned about and returned
immediately. En route to the field they traveled at about thirty miles
per hour, but returning went somewhat faster because accused "did not
touch” witness., Accused warned her several times to look out for
children and dogs as they passed through some Mexican villages. ¥hen
they reached a point about six hundred yards from the post of Fort
Bliss, accused asked witness to turn off the road onto & "big plot"
from which he might show her "the sights". They stopped and accused
pointed out - witness thought erromeously - some certain localities.
(R, 277-284) Accused -

"then pulled me over, kissed me, and I objected but he
didn't seem to care and I kept pulling myself over toward
the left-=I was sitting in the driver's seat, end I kept
pulling myself over to the left side of the car. Then he
asked me-~he kept feeling around my underpants, and asked
me why couldn't I get them off. Then he attempted to put
his male organ into my female orgen, but it didn't hurt
me in the slightest, * * *

"He was laying on top of me; he asked me if I wouldn't
get in the back seat where we could do it better. I kept.
trying to push him away all the time, I dldn't knmow whet he
wes trying to do, and I pushed him away and then very
suddenly he stopped., He was leying his full weight on
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top of me and forced me down into the seat, and then--
I kept begging him to stop and he did, very suddenly.” (R. 279)

Witness answered in the affirmative & question as to whether accused
actually placed any pert of his "male organ inside of your female
orgen"”; and likewise answered in the affirmative a gquestion as to
whether it remasined there "for a few seconds" (R. 280). They were

at the scene of this occurrence ™between five and ten minutes"

(R 282), It was dark (R. 284). Witness sald she wanted to go home
and do her home work and accused showed her the route, He asked her
not to speak of what had occurred and not to believe any rumors she
might hear from the children of the post (R. 279), "eand that we
would have a swell time together and go out and he asked me to promise
I wouldn't tell my parents" (R. 280). Witness asked accused where
the riding class would be held on the following day, and said she
would see accused there. She took accused t0 his quarters and then
went to her home, arriving at about 7:45 p.m. (R. 279-281) She sat
down to do her studies and noticed the clock at that time. Her father
asked her what accused had wanted and witness answered that he had
wanted to talk ebout riding classes. (R. 284) A few days later,
however, after discussing the matter with two girl friends, she told
her father what had occurred (R. 356,357). She did not feel any 1ll
effects from her experience (R. 357). She discussed the episode on
the school bus but did not think that the discussion was within the
hearing of the bus driver (R. 360). About October 31, witness, while
in the office of her high school, had & ¢onversation by telephone
with accused and his wife, in the course of which she told Mrs. Jones
that accused -

"had not donme anything that he should not have, and this
was just to console her, and I came back directly and
t0ld my father what I had said to her. I told Mrs, Jones
that he didn't do anything to be ashemed of, and then
came back and told my father that I had said that to her
to0 console her because the two of them were wrought up
end Mrs. Jones was crying." (R. 358=359)

Major Edmund M. Barnum, 7th Cavalry, father of Martha Rice Barnum,
testified that on the evening of October 27 his daughter left his

-4~



(81)

quarters between 6:50 end 7 p.m. About October 31, 1937, she ceme
to him and said that she "had something that she ought to tell me,
but she did not know whether she could or not", (R. 310) The next
morning she told witness, in substance, that she had been criminally
assaulted (R. 312), She later recounted to witness her telephone
conversation with accused and Mrs. Jones, About October 28 witness
observed that his daughter was "very nervous", but he could not state
that she was more nervous then usual between the date of the alleged
attack and the date she disclosed the ettack. He had attributed her
condition to a recurrence of sinus trouble. (R, 319) While accused
was in arrest in quarters and later while he was in the hospital, he
req?ested interviews with witness, but none was granted (R. 313,317,
318) .

A medical officer, who was present at a physical examination of
Martha Rice Barnum, in the latter part of November, 1937 (R. 284,354),
testified that there was then no visible evidence of "eny injury to
the sexual organs of the person examined, no scratches, cuts, abrasions,
contusions or tears. Nothing to indicate eny injury."™ (R. 354) He
could not state whether she had suffered penetretion., The "opening
in the hymen was larger than is usually found"., (R. 355)

Accused testified that in the course of the afternoon preceding
the occurrences described by Martha Rice Barnum the girl asked him to
get a horse for her use in an approaching horse show, He mrde some
telephone calls in an effort to do so, She drove his car home and
asked him to let her know if he succeeded in getting the horse.
Later accused attended a gathering where he had cocktails. He re-
turned to quarters, had a cocktail with his wife, and ate supper.
Between 7:15 and 7:20 he left his quarters to make a trip to El Valle
to inspect the polo field there. Miss Barnum drove up at this point,
and, after some conversation ebout the horse for the show, asked
accused if shs might accompeny him on his trip to El Valle. Accused
told her she must get permission from her parents and she replied
that she had permission to go wherever she wished. She insisted
on driving her own car. Fn route to Fl Valle she asked why accused
would not let her ride his horse and complained that he had not
helped her as he had other children. Accused's hand was on the
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back of the seat. He patted her on the left shoulder end assured
her that he had done all he could for her. They went to the polo
field and returned to his quarters. He asked her to tell her parents
where she had been and with whom, and she promised to do so. She
inquired about the riding class the next day (Thursday) and asked
for a horse for the following Saturday. (R. 294-296) Accused did

not testify further as to the occurrences on the trip to and from

El Valle, except to say that he did not "harm" Miss Barnum at any
time (R. 306). Asked by defense counsel on direct examination, "Did
you cover the trip completely down there and back?"™, accused replied
"But not my experience with her concerning that™, and then recounted
events occurring later in the week (R. 297). He testified that he
had reason to believe that Miss Barnum became angry with him and
would accuse him falsely. On Seturday she rode a colt but was
"dismissed from the ring" because of the colt's poor behavior. A
short time later she ceme to accused and asked for en explemation,
whereupon accused told her she had used poor judgment in attempting
to ride the colt., She sppeared to become angry, and accused repeated
that she had been foolish. While with a riding cless on Sundey, he
cautioned Miss Barnum about crossing & railroad and she became angry,
sald that he 4id not like anything she did and that she "did not care"”.
On the following Thursday accused was informed by Generel Lear that
accusations had been made against him and that Miss Barnum was one of
the complainants. Accused at once "told™ his wife and tried to get
in communication with Major Barnum. (R. 296,297) He telephoned Miss
Barnum and asked her "what has happened?" She replied that she had
told her father "what you told me to tell him" and also told him
rsomething else that we did, which is untrue". Accused asked her if
she could not see that she had placed him "in a wrong light by making
such a false report"” (R. 308) and she said that she would "straighten
the matter out" with her father. (R. 298,307,309) She stated that
accused had not offended or mistreated her in any way. She then, at
the request of accused, talked over the telephone to lrs.*Jones, who
later stated to sccused that Miss Barnum had informed her that she
had disavowed her report of wrongdoing by accused, and, further, that
General Lear had pointed his finger at Miss Barnum and another com-
plainant and had stated, "You can't change this statement. This is

a serious matter." (R. 298) Accused was subsequently informed by
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Mrs, Bernum that General Lear had forbidden Major Barnum to talk

to accused (R. 299). Accused considered Miss Barnum a "very strangs
child” (R. 307), she being somewhat of a "tomboy type" and unduly
femiliar, at times calling accused "Jonesy", putting her hends on
his {shoulders and making exacting demands upon him (R. 306,307),

On one occasion she appeared at his quarters at night when he and
Mrs. Jones were going out, and asked if accused was "going down my
way", . Her familierity wes not necessarily "suggestive", but was
"objectionable in a sense and sensed as such by the other children".
(R. 308) Accused testified that after "these children™ had talked to
him and after he had talked to Colonsl Herr, an investigating officer,
accused "couldn't believe anything" (R, 304).

Witnesses for the defense testified that they had driven from
accused's quarters at Fort Bliss to the polo field at El Valle and
back, a total distance of about ten and four-tenths miles at speeds
not exceeding thirty miles per hour, and had found thet the round trip
required about twenty-seven minutes, Continuing the return trip from
accused's quarters to Major Barnum's quarters, the total distance
was ten and nine-tenthas miles and the elapsed time was about twenty-nine
and a half minutes, (R. 287,288,327-329) Witnesses for the prosecution
testified in rebuttal that they had made a similar trip at about thirty
miles per hour (about thirty-five miles per hour for a short distance)
and had found the time required for the entire journey to be about
twenty-three minutes (R. 315,320,321).

. A witness testified that on October 30, 1937, Miss Barnum was
eliminated, probably with the first of two groups, in a horse show
competition at Fort Bliss (R. 333). Eleanor Aleshire, fifteen years
of age (R. 271), testified that Miss Barnum attempted to influence her
egainat accused in her testimony before an officer investigating
alleged misconduct by accused towards witness by telling witness
*stories she had heard" about him, and that witness thought Miss Barnum
"was a little mad because * * * ghe never happened to ride Captein
Jones' horse™, but did not seem to be angry when telling the stories
about accused {R. 361,362). Miss Barnum testified in rebuttal that
she believed she had alweys been fairly end impartially treated in
the riding class, and did not feel that she had been neglected by
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accused. sShe had not felt that it was necessary for her to make any
special effort to gain his approbation. (R. 357,358} Colonel John

K. Herr, 7th Cavalry, testified that in the course of an investigation
by him Miss Barnum testified that she left the post on the evening in
question at about 7:15 p.m. and returned about 7:45 p.m. (R. 286).
Brigadier General Ben Lear testified that lLiajor Barnum reported to him
that accused wished to interview Major Barnum, whereupon witness said
it would be improper for lajor Barnum to visit accused (R. 326). Witness
gave instructions that no witness should see accused without prior per-
nission (R. 325). On the day that report of the occurrence was made to
witness, he interviewed liiss Barnum and enother child (Anne Bradford)

in the guarters of a Major Bradford, and then, to test kiss Barnum's
story and to "break down" any possible falsification on her part, told
them that the charges were serious and ruinous to the officer concerned
and that they "had to tell me the truth. That if they were going to
change their stories, now was the time to tell me."™ He also told Liss
Barnum that "she had to remember” the story she was esbout to tell
witness, that "she would have to stick to it, and that it must be true™.
(R. 326,349)

In argument at the close of the case, following argument by counsel,
accused stated:

"The charge made egainst me by liiss Barnum is absolutely
false. I have never done at this time and will never
desire to possess Miss Barnum or harm her in any way." (R. 374)

4, The evidence as to Charge II and its specification alleging
an aggravated, indecent assault upon Anne Bradford, a female child
about fifteen years of age, is substentially as follows:

Anne Bradford, daughter of Msjor wWilliam 8. Bradford, 8th Cavalry,
testified that she reached her sixteenth birthday December 23, 1937.
About October 25, 1937, she was with a riding class "riding along by
the Airport" on or in the immediate vicinity of Fort Bliss, Texas,
when accused told the remainder of the class to =

"go on, that he wanted to give me a little instruction about
riding and we would catch up with them in a little while,
and they went on and he started to show me how to sit in my
saddle more correctly, and he said I d4id not seem to be
getting it. He asked me to feel down in his pocket and he
would show me how to get the position he wanted. So I put
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"my hand in his pocket and it was twisted and I took it out
and he untwisted it for me and he put it back in and he
told me to put my hend as far down as I could reach
toward the middle of him, and I did and I could feel
all around him and he said I didn't seem to be getting
it very well. He asked me if I hed pants on under my
Jodhpurs end he asked me to unbutton my jodhpurs and he
felt down in the front of me & minute and then he took
his hand out and he told me to try and get the position
then, and I tried and about that time his son came up
and he told his son that he should not have come up at
that time, he thought something had happened to one of
the kids and he got mad at him and he told him to go on
and he would gallop and catch up with them, and we did,
end we caught up with them at Bosserman Field, and we
started Jumping and he said he was very proud of me end
while we were out there he kept looking around to see
if anyone wes coming, end he told me not to tell my
parents and he asked me if I would let him do it, and
I knew what he meant and I said No, I didn't think so,
* % %, (R, 275)

When accused caused witness to place her hand in his pocket, her *
hand was against his genitals "™just a little bit"; and when he placed
his hend inside her clothes it was against her flesh "just for a
minute™, In response to & queation as to whether she thought 1t was
normal Or abnormal for accused to "place his hands down between your
legs and between your body and the saddle®, witness testified that
she thought the actions were abnormal but she did not think ™about

it terribly much™ because she probably felt that accused was.trying
t0 help her as he said, He asked her twice not to tell her parents
what had occurred., She had not had a similar experience previously,
She did not want to go riding with accused egain, dbut, accompanied
by her mother, did so once. (R. 276) Asked to describe her "reaction
to that whole thing™, she stated that she did not give any thought

to it "for a week or so until some of the other girls told ms some-
thing that had happened to them and then I told them" (R, 277).

Major Bradford testified that he talked to accused, at his
request, following the incident described, end that accused said that
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his conception of what occurred differed in some respects from what
the girl had told him, and asked witness to talk to his daughter
again (R. 324).

Colonel John K. Herr, 7th Cavalry, testified that during the
course of his investigation of the conduct of accused he received a
note purporting to be signed by several girls, including Anne Bradford,
in which it was stated, among other things, that the statements
previously given by the signers were exaggerated and in part untrue
(R. 550’351; Defo E!. S-B)t

Accused testified that Anne Bradford's mother and father asked
accused not to allow the child to become frightened. Jhen she rode
she habitually fell back or asked to stop and complained of a pain
in her side. He told her he would be glad to help her but that he
preferred that she refrain from discussing it with anyone for he did
not have time to assist everyone. Le also told her that he thought
the muscles about her stomach and the "forward part of her body"
should be relexed. (R. 290,293)

®At first I asked her to feel my muscles in my stomach
and in my side, to put her hand forward until I reached
the position in the seat of the saddle, and talked to her
several minutes before I told her that she had not relaxed
sufficiently and in my opinion the pains in her side were
due to her holding her muscles so rigidly. I started to
put=-I asked if I might put my hand in her pocket to show
her what I meant, and as I recall it, she had on a pair
of jodhpurs with a very small handkerchief pocket on the
left side. I then asked her if she had on underclothing
underneath her jodhpurs and she stated that she had, I
told her to unbutton her Jodhpurs at the top, the first
two buttons; possibly three, es I remember, were opened
by Mies Bradford. I put my hand first on her left side
and then on her right side, made her relax her stomach
mscles, moved my hand forward and told her to move to
that position, end I immediately removed my hand and
stated to her that I had in no way intended to embarrass
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her and asked her if I had, and she said I had not,

* * %, I later told her * * * {n the presence of her
mother, that I was very proud of her and was sure she
would do better in the next riding c¢lass. She thenked
me and, 83 I remember, nothing further was said., The
records of the investigating officer will show that a
statement was made by her to this effect, that she had
thought nothing of what I had done or seid to her
until she had her--until Tish garnum had talked to
her." (R, 293,294)

He did not kmowingly touch the girl's flesh (R. 305)., She visited
him while he was confined at the iWilliam Beaumont Hospital, and told
him that she did not "believe Tish Barnum's story" and had never
"mentioned anything about what happened" (R. 302). She also told
him an "entirely different story from what Colonel Herr hed told"
him. Iie asked lajor Bradford to check her story. Asked on cross-
exemination as to what instructors he had known "who placed their
hands inside of a young girl's clothes and between her legs to
correct her seat"™, accused replied:

"I have never known enyone %o do it and have never
put my hands between any girl's legs to show them how
to ride. It would be unnecessary. I have touched many
people and have had meny pecple touch me on the stomach
end back and have punched me in front or on the side and
told me to relax, here and there."” (R. 301)

5. The evidence with respect to Charge III and Specification 3
thereunder alleging an indecent assault upon Joan Odor, & female
about eighteen years of age, is substantially as follows:

Joan Odor, daughter of Captain Raymond W. Odor, (Infentry) Signal
Corps, testified that she reached her eighteenth birthday November 5,
1937, About November 1, 1937, she attended a riding claess at a riding
ring at Fort Bliss, Texas., The class started away from the ring but
she deleyed, and the remainder of the class rode ahead. Accused came
back to her and the two rode forward together. (R. 264,265,268)

"On the way out there he was going to help me with my
riding and he said he could help me a lot if I could
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keep my mouth shut, and then he asked me to put my
hand in his pocket and see where he was sitting in
the saddle, and I did that, and then he put his hand
in my pocket and told me to move forward, that I was
back too far." ‘

When accused asked witness to place her hand inr his pocket, he told
her to "™put it down and feel where he touched the saddle™. When

he placed his hand in her pocket "he placed it where it was supposed
to touch the saddle and asked me to move forward"™, and kept his hand
in this position for "ten seconds or so". {R. 265) Witness answered
in the effirmative a question as to whether accused's hand touched

. eny part of her "person" (R. 268). She thought at the time that what
accused did was "a little unusual” but that he was only trying to
help her with her riding. She later decided that his actions were
improper, and that she would not tell what had occurred but would not
let it happen again. She did not attend the class further. (R. 266,267)

Accused testified that Miss Odor did not leave the riding ring
with the class, and that upon discovering her absence he returned and
asked if she intended to accompany the others. She replied that she
would go with him,

"After we left the riding ring area, Miss Odor had spoken
to me several times about her back and her seat. She

was inclined to ride far backward with a decided sway in
her back. I told her that I would be glad to help her,
but that I preferred that she not discuss this with
everyone, for I did not have time to offer my assistance
to each individual, much as I would like to. I told Miss
Odor I thought her stomach muscle and the forward part of
her body should be more relaxed and told her if she would
put her hand on my stomach muscles and well forward, she
would feel what I meant when I dropped my stomach and for
her to do the same thing. This she did without hesitation.
I then rearranged her, without touching her, in the seat
of the saddle, and put my heands in her pockets on her
stomach musclea, on both sides, and on the forward part
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of her body and told her to move forward until she
touched my hand. When she did, I removed my hend from
her body. Statements made in my presence by Miss Odor
before the investigating officer will show that she
stated that she had thought nothing of what I had done
or had sald, but had fully understood and that I had not
impressed her as being in any way ungentlemanly or sug-
gestive toward her, Later on in the ride, I would say
thirty minutes later, she rode * * * up to me and said,
'I feel sure that I have found out what you meant by
going forward., This is the first time I have ever been
eble to keep my knees in position,' and thanked me.” (R. 290,291)

He thought nothing of piacing his hand on her, and believed that she
did not consider his actions suggestive or ungentlemanly (R. 300),

6, There is thus direct evidence of the commission by accused
of the acts specifically charged in the Specification, Charge I, the
Specification, Charge II, and Specification 3, Charge III, of which
he was found guilty.

7. As to Charge I and its specification, accused denied having
harmed the girl involved, Marthe Rice Barnum, and testified to c¢circum-
stances tending to discredit her testimony, but did not further, under
oath, deny or explain the acts constituting the alleged assault upon
her. He admitted having eccompanied her on the trip in the course of
which she testified the assault occurred, but with epparent deliber-
ation refrained from denying or explaining the specific acts con-
stituting the assault charged. His single specifi¢ denial did not in
essence go beyond a denial that respe wes accomplished, and, if accepted
by the court as true, was not necessarily inconsistent with the evidence
that the assault as charged was completed in all its elements. After
leaving the witness stend, accused stated in argument that Miss Barnum's
"charge" against him was "absolutely false™, and denied lascivious
desire. This argument was before the court for what it might be worth
and for such interpretation as might be given it in the light of the
sworn testimony. The language used was possibly broad enough to deny
generally any offense against liss Barnum, but it did not specifically
deny or explain the particuler inculpatory acts. The testimony of
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Miss Barnum as to the details of the assault was circumstantial and
positive. The Board of Review finds nothing in her testimony, in

the attempted impeachment of her, in the testimony and argument of
accused, or in the circumstances as shown by the other evidence to
suggest any substantial doubt that at the time and place alleged ac-
cused did in fact hold her, put his hand under her clothing, get upon
her and attempt to have intercourse with her, as charged. Accused's
denials, such as they were, were primarily for consideration by the
court, as were the accuracy and veracity of his accuser. (The failure
of accused when testifying explicitly to deny or explein the acts
constituting the assault was the basis of a legitimate inference that
could he have truthfully denied or credibly explained them, he would
have done so. As stated by the United States Supreme Court in
Caminetti v. United States, 242 U, S. 470, 494:

wk % * where the accused * * * voluntarily testi-
fies for himself * * * he may not stop short in his
testimony by omitting and failing to explain incrimi-
nating circumstances and events already in evidence,
in which he participated and concerning which he is
fully informed, without subjecting his silence to the
inferences to be naturally drawn from it.

"The accused of all persons had it within his
power to meet, by his own account of the facts, the
incriminating testimony of the girls. When he took
the witness stand in his own behalf he voluntarily
relinquished his privilege of silence, and ought not
to be heard to speak slone of those things deemed to
be for his interest and be silent where he or his
counsel regarded it for his interest to remain so,
without the fair inference which would naturally
spring from his speskling only of those things which
would exculpate him and refraining to speek upon
matters within his knowledge which might incriminate
him.***

*The court did not put upon the defendant the
burden of explaining every inculpatory fact shown or
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claimed to be established by the prosecution., The .
inference was to be drawn from the failure of the

accused to meet evidence as to these matters within

his own knowledge and as to events in which he was

an active participant and fully able to speak when

he voluntarily took the stand in his own behalf."

The Board of Heview believes that upon all the evidence and under 8ll
the circumstances of the case the court was fully justified in
accepting the testimony of Miss Barnum as true in all its meterial
aspects. Accused, according to his own testimony, had been drinking

to some extent during the evening of the occurrence, but there is
nothing in the evidence to indicate that he was so drunk as to be
unable to entertain the specific intent involved in the offense charged.

It was not necessary for the court to conclude or find that
penetration was in fact accomplished, for rape was not alleged.

8, lMiss Barnum testified that she resisted accused, objected to
his actions, and throughout the transaction "kept begging him to stop",
but that accused continued his importunities and used sufficient
force to accomplish his purpose. But she also testified to acts and
omissions prior to and subsequent to the assault - her submission to
his embraces before the assault, her casual conversations following
it, and her failure immediately to report the occurrence, - which,
regardless of what her real attitude may have been, indicate that she
80 deported herself as to create &an appearance of complaecency which
may have led accused to believe that she would not seriously object
to or resist such advances as he might make, Under such circumstances,
and in the absence of evidence of marked violence or resulting injury,
the Board of Review believes that the proof falls short of establishing
beyond reasonable doubt that accused intended to overcome by force
any possible resistance on her part. The ianual for Courts-Martial,
parasgraph 149 1, states in this connection:

"The intent to have carnal knowledge of the woman
assaulted by force and without her consent must exist
and concur with the assault. In other words, the mean
must intend to overcome any resistance by force, actual
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or constructive, and penetrete the woman's person.
Any less intent will not suffice."

The Board is, thersfore, of the opinion that confirmation of the
finding of guilty of Charge I and its specification would not be
warranted upon the theory that the evidence shows beyond reasonable
doubt that accused assaulted Miss Barnum with intent forcibly to
repe her, that is, with intent to commit the common-law offense of
rape as that offense is denounced by the 92d Article of War (par.
149 1, M.C.M.).

But more than an assault with intent to commit common-law repe
is alleged and found. The specification charges that the victim of
the assault was a female child about fourteen years of age, and
alleges specific acts amounting to an attempt to have intercourse
with her. ‘1hus, there are allegations of an offense consisting of
acts which, in view of the age of the femals, were the equivalent
of an assault with intent to commit so-called statutory rape, the
offense denounced by section 289 of the Federal Penal Code (U.S.C.
18:458) and section 808 of the Code of the District of Columbia
(D.C.C. 6:32), in which neither force nor consent is an essential
element. That Miss Barnum, at the time of the assault, was under the
age of consent (sixteen years),as fixed by the statutes noted, was
¢learly proved, and, &s observed above, the acts alleged constituting
the assault by accused with intent to have intercourse with her were
also proved beyond reasonsble doubt.

Excluding from consideration such allegations of common-lew rape
as may be contained therein, the specification slleges, and the
evidence establishes, an assault by accused with intent to commit a
felony, rape, by having intercourse with a female under the legal
age of consent, in violation of the 934 Article of Wer.

The 934 Article of War denounces, among other things, an "assault
with intent to commit any felony". Such an offense is defined by
paragraph 149 1 of the Manual for Courts-Mertial as -

"An assault with intent to commit any felony is
an assault made with a specific intent to murder, rape,
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rob, or to commit manslaughter, sodomy, or other felony.
See definition of felony in 149 & (Burglary).” (Under-
scoring supplied)

Under paragraph 149 d (Burglary) appears the following:

"The term *'felony' includes, among other offenses
80 designated at common law, murder, manslaughter,
arson, robbery, rape, sodomy, mayhem, and larceny
(Lrrespective of value)."

This lenguage expressly includes in the term "felony" all cormon-law
felonies. Statutory felonies, such as so-called statutory rape, are
not specifically mentioned, but the definitions as quoted do not
exclude them, The words "other felony" (par. 149 1, M.C.M.) are of
such breadth as to require inelusion of all felonies, common-law and
statutory, and it is the opinion of the Board of Review that they
must be so interpreted. The term "any felony", as appearing in the
article of war, was expressly defined in the lanual for Courts-lMartial,
1921 Edition, as including statutory as well as common-law felonies
(par. 443, XII, M.C.M., 1921). This definition is in conformity with
what appears from the languasge of the statute to have been the intent
of the Congress to make punishable assaults with intent to commit

any act recognized as a felony by the laws of the United States. The
Judge Advocate General has heretofore expressed the view that offenses
of & civil nature, when punished by courts-martial, ere to be classi-
fied as felonies if they were felonies at common law or if, though not
common-law felonies, they are felonies by federal statute. JAG 000,51,
Sept. 15, 1936, The Board of Review, with the concurrence of The
Judge Advocate General, has held legally sufficient & sentence based
upon & specification laid under the 934 Article of War alleging
assault with intent to cormit statutory repe. CM 162435, Huston,

9. { Inasmuch as the Specification, Charge I, alleged, &s indicated
above, two distinet offenses arising from the seme transaction, it
was, possibly, subject to an objection of duplicity. Par.*29 b, M.C.lM.
No objection on this ground was made. Not only did the prosecution
introduce evidence as to the age of the girl assaulted but, prior to
the introduction of evidence upon the merits, it presented authorities
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in support of the proposition that an assault upon & girl under the

age of consent with intent to have sexual intercourse with her was

an assault with intent to rape, thus making it c¢lear that it was

the theory of the prosecution that the averment of the specification

of an assault "with intent to commit * * * rape” would be established
by proof of an essault with intent to commit so-called statutory rape
(R. 262,263). ( The federal civil eourts have indeed held that proof

of an assault with intent to commit so-called statutory rape sufficiently
supports a charge of an assault with intent to rape. Wwalters v. United
. States, 222 Fed. 892. Under the c¢circumstances, and in the light of

the wording of the specification, accused could not have been misled

as to the offenses intended to be charged, and the defect in the
specification was not, therefore, fatal. Par. 87 b, M.C.M. Considering
the fault of duplicity in an essentially similar charge, the Supreme
Court of the United States has said:

"It is next objected that the indictment is bdad,
inasmmuch as it contains the double charge of a repe at
common law and of the statutory offence under the act of
February 9, 1889; and it is quite obvious that both ,
these offences can be made out from the language of the
indictment, which 1s in a single count, The allegation
that the offence was by violence and against the will of
the woman, with the other allegations in the indictment,
describe the offence of repe. The allegation that the
defendant had carnal knowledge of a female under sixteen
years of age mekes out the offence under the statute of
1889, But the view of the court was, that the allegation
that the carnal knowledge was against the will of the
woman may be rejected as surplusage, and the rest of the
indictment be good under the statute referred to. And,
as the court instructed the jury in accordance with that
view of the subject, and as the jury found the prisoner
guilty not of the crimes of rape but of the smaller crime
of carnal knowledge of a female under sixteen years of
age, the action of the court on that subject was probably
correct. At all events, the court had jurisdiction of
the prisoner, and it had jurisdiction both of the offence
of rape and of carnal knowledge of a female under sixteen
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years of age., It was its duty to decide whether

there was a sufficient indictment to subject the

party to trial for either or for both of these

offencea. As no motion was made to compel the pro-
secuting attorney to elect on which of the charges

he would try the prisoner, we think that there was

no error in its rulings on this subject." 135 U. S. 448,

10, As to Charge II and its specification and Specification 3,
Charge III, accused admitted without material qualification his acts
as described by Anne Bradford (Charge II and its specification) and
Joan Odor (Charge III and Specification 3 thereunder), but denied any
improper purpose therein and sought to justify his conduct as having
innocently occurred in the course of instruction in equitation. The
circumstances of time and place, the remarks by accused in each case
urging secrecy and the nature of the acts themselves werse such that
there can be no reasonable doubt of the indecency and unlawfulness
of the acts. The statements of accused to the Bradford girl following
the assault upon her were, in thelr suggestive implications, distinectly
corroborative of a luatful purpose on his part. Her comparative
youth (tifteen years) was a fact in aggravation, as charged. The
assertions by accused in both cases at the time of taking the indecent
liberties with the persons of the girls, as well es his testimony at
the trial, that he only sought to give the girls riding instruction
were but indicative of subterfuge, or fraud, to enable him to accomplish
his impropristies, and the court was fully justified in so believing
and in rejecting as unworthy of belief his declarations of innocence
of intentional wrongdoing. Although the girls apparently consented to
the acts of accused, it is plain that their consent, if such there was,
was obtained by fraud and through their ignorance and did not therefore
affect the unlawful nature of those acts. 6 C. Js S. 941; Wharton's
Crim., Iaw (11th ed.), sec, 833.

11. Evidence was received, without objection by the defense,
to the effect that the witnesses Martha Rice Barnum, Anne Bradford and
Joan Odor made statements prior to the trial which were consistent
with other statements by them or with their testimony. As & witness
for the court, Brigadier Generel Lear testified that after his
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conversation with Misses Barnum and Bradford, in which he impressed
upon them the importance of telling the truth and adhering to their
statements, they did not subsequently change their statements (R. 331).
Colonel Herr testified as a witness for the court that the girls

last named were questioned by him but did not materially change their
previous statements (R. 351,353); and that Miss Barnum stated to him
that accused kissed her, asked her to remove her"pants" and penetrated
her sexually (R. 352,353), Captain Edward B. Schlant, Judge Advocate
General's Department, testified as a witness for the court that the
three girls named testified before him in the course of an investigation,
and that neither subsequently changed her testimony (R. 337,338); and
that Miss Barnum testified that on the night of October 27 she left

her home at 7 p.m.,, that she waited for accused in front of his quarters
and thet he ren out and hugged her, and that he was then "breathing
hard" (R. 347,348). Major Bradford, aes a witness for the prosecution,
and Captain Odor, as a witness for the court, testified, in effect,

that in so far as they knew their respective daughters had not changed
their stories (R. 324,336). The court announced that General Lear,
Colonel Herr, Captain Schlent and Captain Odor, whose testimony
included that just noted, were examined by the court for the purpose

of testing the credibility of the principal witnesses in the case (R. 363).

The appliceble rule of evidence is stated by the Menual for Courts-
Maxrtial as follows:

"In general, a witness gains no corroboration merely by
repeating his statements a number of times to the same
effect. Hence, similar statements made by & witness
prior to the trial consistent with his present testimony
are in general not admissible to corroborate him. But
this is only a genersl rule, and there are some situations
in which such statements, having a real evidential value,
are admissible. For example, if a witness is impeached
on the ground of bias due to & quarrel with the accuseéd,
the fact that before the date of the querrel he made an
assertion eimilar to his present testimony tends to show
that his present testimony is not due to bias, So, also,
where he is sought to be impeached on the ground of
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collusion or corruption the circumstances of the
case mey show that such prior statements have such
evidential value as to meke them admissible." (Par. 124 a)

A comparatively recent and more complete statement of the rule as
followed by the federal courts eppears in Dowdy v. United States,
46 Fed. (24) 417, 424:

"In the early deys of the common law, the notion pre-
vailed that a witness .could always be corroborated,
without any limitation, by the circumstence of having
made at other times, statements consistent with the
testimony delivered in court-~a practice based on a
loose, instinctive logle, popular enough even to-day,
that there is some real corroborative support in such
evidence, 2 Wigmore, Ev. par. 1125. But the lack of

a8 loglcal foundation for a rule of such breadth, and

the dengers attending the admissibility of such evidence
without limitations, have been perceived and appreciated,
and there can be no doubt that in modern times the
general rule is that a witness cannot be corroborated
by proof that on previous occasions he has made the same
statements as those made in his testimony. 40 Cyc. 2787,
text and cases cited in notes; 2 Wigmore Ev. pars. 1122
1129; Ellicott v. Pearl, 10 Pet, 412, 439, 9 L. Ed. 475;
Vicksburg & Meridian, etc., v. O'Brien, 119 U. S. 99,

7 8., Ct. 118, 30 L. Ed. 299; Inman Bros. v. Dudley

(Co C.A. 6th) 146 P, 449, 455; Southern Pacific v.
Schuyler (C. C. A. 9th) 135 P, 1015, 1017,

"But there are numerous cases which hold that where

a witness hes been assailed on the ground that his story
is a recent fabrication or that he has some motive for
testifying falsely, proof that he gave a similar account
of the transaction when the motive did not exist, before
the effect of such account could be foreseen, or when
motives of interest would have induced a different
statement, is admissible. But in order to bring the
"case within this rule, it must eppear that the converw
sation occurred soon after the tremsaction, is consistent
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with the statements made on oath, was made before any
motive to fabricate could exist, and contains such

fact or facts pertinent to the issues involved as
reasonably furnish to the jury some test of the
witness' integrity and accurecy of recollection; end
such evidence should never be admitted until the
witness has been in some way lmpeached; and the jury
should be carefully cautioned that the evidence is to
be considered only as affecting the credibility of the
witness; and it should never be admitted as substantive
or independent supporting testimony. 40 Cyc. 2789, text,
notes, and cases cited; Di Carlo ve. Us. S. (Ce Co A. 24)
6 F. (2d) 364; Boykin v. U. S. (C. C. A. 5th) 11 F. (2d)
484, 486."

See also Gelbin v. New York, N. H. & H. R. Co., 62 Fed. (24) 500, 502,

There was in the present case a suggestion of bias and possibly
collusion on the part of Miss Barnum, but none of the statements
similar to her testimony or other declarations es proved was made
prior to the suggested motive for fabrication, that is, prior to the
occurrence of the alleged causes of bias or of the events suggestive
of collusion. Although in his testimony accused suggested exaggeration
or misunderstanding of his motives by Misses Bradford and Odor and
contradicted them as to facts in some minor respeets, no attempt was
made to impeach them by showing bilas, collusion, corruption or similsr
circumstances. It would appear, thereforse, that the introduction of
the evidence noted &s to consistencies of statement by the three
witnesses was not justified by eny exception to the general rule of
exclusion, and thet its admission was error,

The Board of Review is convinced, however, that this error did
not injuriously affect the substantial rights of accused within the
meaning of the 37th Article of Wer. The veracity of Misses Bradford
and Odor was not seriously attacked and accused expressly admitted
the salient facts to which they testified. Miss Barnum was challenged
by some attempts at impeechment, but her testimony was not contradicted
in its important elements by the testimony of accused. In view of the
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substantially uncontraediected testimony of the three girls, the
testimony of accused and the corroborating circumstances properly to
be considered, it is inconceivable that the court was materially
influenced in its findings by the erroneously proved fact that the
girls repeated their accusations to various persons. Their
repetitions were, in any circumstances, of 1little logical weight, for
"a witness gains no corroboration merely by repeating his statements™,
Par. 124 a, M.C.M.

It wes not legally improper for the court, in searching for
possible inconsistent atatements by the prosecution witnesses, to
question other witnesses as to what the prosecution witnesses had sald,
end there is no reason disclosed by the record to assume that in
eliciting the erroneous testimony the court intended to do other than
to determine whether the prosecution witnesses had been inconsistent.
When the fishing net brought to the surface the consistent statements,
the court might have removed the error by then expressly excluding the
statements from consideration, but its failure to do so does not justify
a conclusion that it accorded the repetitions any determinative weight.

Without the erroneous testimony, the evidence is persuasive of
guilt beyond reasonable doubt, and, considering the entire record of
trial, the Board of Review believes that any hypothesis that this
error materially influenced the court in its findings of guilty would
be merely conjectural. The 37th Article of War provides that errors
in the admission of evidence shall not invalidate the proceedings of
courts-martial unless "it shall appear" thaet such errors have injuri-
ously affected the substantial rights of the accused, There is no
such affirmative eppearance of injury in this case.

12, Majors Barnum and Bradford were permitted to testify, in
effect, without objection by the defense, that upon hearing the
statements of their respective daughters concerning the assaults,
they believed the stories to be true (R. 318,324)., This testimony
wes mere opinion and its admission was erronsous. It wes, however,
manifest from the circumstances properly proved that the statements
were in fect accepted as true by the parents, end the erroneously
admitted opinions were therefore but cumulative in effect. 1In any
event, it is clear, from the entire record, that the expressions of
opinion could not have materially influenced the court in reaching
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its own conclusions as to the credibility and accuracy of the two
girls in their testimony before the court.

13. The court overruled an objection by the defense to the
testimony of Major Barnum that his daughter complained to him that
‘she had been criminally assaulted, basing its ruling upon the pro-
position that evidence of the fact that the complaint was made was
proper although such evidence might not be received as proof of the
assertions involved in the complaint (R. 311,312). This asction of
the court was not in error. It is well established that upon prose-
cutions for assault with intent to rape, the fact that a complaint
was made by the victim of the assault is admissible as bearing upon
the complainant's testimony as to lack of consent. CM 198724, (Clark;
52 C, J. 1063; Note, 41 L. R. A. (N.S.) 886, The complaint, though
delayed some days, appears, under all the circumstances, to have been
made within a reasonable time., Such delay as occurred was for con-
sideration as to the probative weight to be given the circumstance
that a complaint was in fact made. 52 C. J. 1065,

14, The evidence as to the mental condition of accused is sub-
stantially as follows:

There were introduced in evidence a report and two supplemental
reports of a board of medical officers convened at William Beaumont
General Hospital, Fort Bliss, Texas, to examine accused and report
upon his mental condition (Pros. Exs. A,C,D). The board consisted of
Lieutenant Colonel T. E. Scctt, Medical Corps, chief of the Medical
Service of the hospital menticned, with extended experience in
psychiatry from time to time since 1921 (R. 24,25); Lieutenant Colonel
Francis E. Weatherby, Medical Corps, in charge of the psychiatric
section and assistant chief of the Medical Service of the hospital,

e psychiatrist with extended continuous experience in psychiatry since
1914, and a Fellow of the American Psychiatric Association since 1926
(R 49~51); and First Lieutenant Byron E, Pollock, Medical Corps,
ward surgeon of a ward in the hospital, with special but limited
experience in psychiatry (R. 74,75). This board had accused under
observation from November 4, 1937, to February 14, 1938, and one
member of the board at least, Lieutenant Colonel Weatherby, continued
his observation to the end of the court's inquiry on the issue of
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sanity, February 23, 1938 (R. 28,75,853), The board examined accused
repeatedly and exhausted available medical means of determining his
mental condition (R. 29,52,54; Pros. Exs. A,C,D).

The board, on November 22, 1937, reported findings as follows:

"The Board has carefully considered all the evidence
in this case, including a deteailed history of the officer's
family and past life given by his wife and his mother-in-
lew, together with the statements of officers who have
known him, as outlined above, and has observed him con-
tinuously during his present hospitalization, At no time
during this observation has the officer exhibited any
reaction other than that of & normsl person in the situation
in which he finds himself.

"In spite of the history of insane antecedents in this
officer's case, there is nothing in his past conduct during
his army service which would classify him as insane, all
reports being to the effect that he is a representative of
a very high type of officer, &nd at no time has his official
conduct been in question so far as this Board can determine.

"The Board feels that many cf his acts which have been
presented as evidences of abnormality might ba explained
on the basis of occasional elcoholic indulgences, They
are definitely not evidences of insan ty.

"The Board has considered the etiolougy of manic-
depressive psychosic and tho possibility of hereditsaxry
influence effecting this officer's future mental heal:a.
Authorities generally agree that hereditary influence does
play some part in the production of mental disease in the
offspring. +The existence of manic-depressive psychosis in
the parents does not, howsver, always result in mental
disease of the children., Quoting Pollock, Malzberg and
Fuller (Oxford Medicime, volume VII, pages 437 and 438),
who among 745 siblings of manic~depressive patients found
8 total of 29 cases of mental disease of whom only 11, or
barely 1.5%, were manic-depressive. Kahn, page 435, same
article, out of 50 children, offsprings of manic-depressive
parents, found only 10 menic-depressive children. Thus, it
does not follow that because this officer has a history of
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insanity in his antecedents that he too is insane.

"The Board recognizes the fact that this officer is
a decidedly extraverted individual of a hypomanic type
of personality. Sueh persons are cheerful, lively and
mobile; they are usually referred to as 'live wires'
and as 'the life of the party'. They ere in practical
affairs, enthusiestic, tireless workers, good organizers
and daring esdventurers. There is an ever present possi-
bility in all such cases that the condition may proceed
further. Marked activity and restlessness, emotionel
elevation and talkativeness have been described as pre-
psychotic states,

"'Pre-psychotic states' exist in individuals who
are not insane and mey precede the development of an
actual psychosis. Insanity of recognizable character
may be expected to follow under conditions of stress.

"There is, however, in the case of this officer,
no evidence that he has ever passed into an actual attack
of the manic or hypomanic type of psychosis. His personal
cheracteristics have sdmittedly been essentielly the same
over a long period of years. They have not been such as
to cause any interference with his professional work and
they have not given rise to any social conflicts as ob-
served by those sbout him in his daily life outside of
his home.

"The Board realizes that in view of the family
background of the patient there may be a greater tendency
to mental breakdown if stress is long continued. There
is, however, no evidence that such has occurred up to the
present time, No evidence of an actual psychosis has so
far appeared in spite of the fact that this officer has
been hospitalized for considerable time under conditidns
which cannot fail to cause severe nervous tension and
mental stress.

"As hyperthymics we designate a group of psychopathic
personalities that are bound together by their vivacity
and excitability. There is no boundary line between the
vivacious psychopath end the normal vivacious person.
Such individusls are not insane and are commonly held
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legally responsible for their acts,

"This Board therefore considers this officer sane
end mentally responsible for his acts.

"Diagnosis: No mental disease found.” (Pros. Ex. A)

On December 13, 1937, the board reported supplemsntal findings
as follows:

"l. ‘he Doard recognizes the fact of certain
biological limitations and peculiarities on the part of
Captein Morton MeD. Jones which have largely governed
his actions. It is established that his mother was
insene, and that other members of his femily have been
mentally abnormal. In the opinion of the Board the
individual characteristics of Captain Morton McD. Jones
are due to hereditary factors.

"From early life, this individual has been of an
unusually active, aggressive nature, enthusiastic and
courageous, These qualities have been emphasized to
more tham the normal or usual degree and have been the
cause of his success as well as difficulties. Imprudence
was shown by the fact that he ran away from home in boy-
hood, and impetuous recklessness was demonstrated by his
joining the National Guard when several years under age.

"In his subsequent life, continued activity, un-
failing enthusiasm, extreme sociability, and a persistently
extraverted attitude have made him an outstanding figure
in sport, as 2 horseman, and in his social and official
relations with others. At the same time there has been
according to his wife, such continued domestic discord
a8 to cause her to question his mental normality. long
continued irritability and occasional outbursts of anger
are said to have been manifested by mental cruslty and
even physical sbuse, He has apparently been unusually
attracted to young people., Within the past year, while
in the Philippine Islands, he is said to have talked of
them in a manner which his wife characterized as silly
and his behavior with some of them was under suspicion,
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A defin...iy psychopathic attitude of a sexual character
is suggested,

"2. All of this officer's conduct 1s explained
by the condition of Constitutional Psychopathic State,
Hyperthymie Personality. Such an individual is not
insane and is commonly held responsible for his acts,
but is unsuitable for the military service. The members
of the Board therefore believe that the information
outlined above may be useful in determining the type
of disciplinary action to be taken and disposition
made in this case,” (Pros. Ex. C)

On February 14, 1938, the board reported further supplemental
findings as follows:

"The Board hes kept this officer under continuous
observation from the time of his admission to hospital
November 4, 1937, to the present date. He has been
seen by one or more members of the Board practically
every day since his admission to hospital, and in many
instances visited several times a day. All members of
the Board have taken into consideration every act of
this officer during this period of time and have given
consideration to eny possibility of conduct which might
indicate insanity. A formal and detailled mentel exami-
nation was carried out February 11, 1938, by all members
of the Board and is attached herewith,

"During the entire period of observation of this
officer, it has been noted particularly that he has
suffered from an anxiety neurosis of psychogenic origin
due to the serious predicament in which he finds himself.
This has not assumed the proportions of a psychosis,

The anxiety state is believed to be a normal result of

the mental torture which he has suffered. The fact

that he has not become psychotic under such stress is

good evidence of a firm grip on reality. At no time in
the period of this officer's observation or in the history
obtained by this Board of the officer's past life has
there ever been evidence of flight of ideas, asbnormal
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depressions, or emotional elevation of sufficient
degree to indicate manic depressive or other psychosis,
The history of this case indicates constitutional
psychopathic state from early childhood, and continued
study by this Board confirms the opinion that this
officer's entire conduct is explainable on the grounds
of constitutional psychopathic state, hyperthymie
versonality type.

"The Board therefore edheres to it's original
opinion that this officer was sane and responsible for
his acts at the time of the alleged offenses &and that
he is sane and mentally responsible for his acts at
the present time.™ (Pros. Ex. D)

FEach member of the board testified at length in explanation emd
confirmation of the board reports (R. 18-87,217-256), Lieutenant
Colonel Scott testified that in observing and exemining accused and
seeking information as to his conduct and history "the board almost
hopefully searched for something which would justify our calling
him insene” (R. 29). Lieutenant Colonel Weatherby testified that in
his opinion it wes ™more difficult" for accused to adhere to the right
than for most persons "although by no means impossible™ (R. 56). This
witness testified further that if there was derangement in the case
of accused he regarded it as a "derangement of personglity end
character and would not classify it as a mental derengement" (R. 52).
He understood a "constitutional psychopath™ to be one who suffers
from a peculiarity or defect of character, &s & result of which he
"comes into personal and social conflicts™, A "hyperthymie™ type is
one characterized by excessive energy, some irritability, unusual
talkativeness, brightness and sociability, but who "often fails to
control himself"™ (R. 53). Psychopaths may be of all grades of
intelligence (R. 58). The reputed creditable military service of
accused was not incompatible with his condition as found because -

"the very qualities which I heve described as a consti-
tutional psychopathic state, hyperthymic condition, very
often produce superficial brilliance, over-activity,
increased capacity for work, mental alertness, all are
part of the picture, along with possibly excessive sexual

~
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desire, excessive physical and even mental activity,

and a certain lack of complete sslf-control. Many

of these qualities, it can be understood, would give

the impression of superiority rather than inferiority.”™ (R. 64)

Colonel Ralph G. DeVoe, Medical Corps, Division Surgeon, First
Cevalry Division, & witness for the defense, who stated that although
he was not a psychiatrist he had received special training and had
had some experience in psychiatry, testified that he hed known end
generally observed accused from about 1928 to 1930, that he had
specially observed and examined him on several occasions while accused
was in the gemeral hospital at Fort Bliss, and that he had studied
the reports of the board of medical officers above noted, together
with additional data (R. 89-91;98,102). He found evidences that
accused was suffering from "multiple sclerosis™, residuals of minute
hemorrhages in the brain and spinal cord, which might have resulted
from physicel injurles, and might be ™a sign of the onset of a distinct
nervous disease” (R, 96). Witness believed that accused had a mental
disorder or disease, a psychosis of functional character, which was
probably of the manic depressive type, to which he was predisposed by
heredity, but which might be schizophrenia (dementia preecox)(R. 102,
109,113,114). He might have long periods of normslity with recurrent
aberretions. (R. 113). His insanity impaired his emotional control
and rendered him incepable of distinguishing right from wrong (R. 96,
111) and rendered him not responsible for his actions at the time of
trial or during the six months immediately preceding the trial (R. 96).
Witness eonsidered accused's defeet to be in the "emotional and not
in the mental sphere™ (R. 122)., In the period 1928 to 1930, witness
observed in accused "a condition of exaltation which we describe as
euphoria” an exalted state of ™mental uplift” not justified by circum-
stances, an indication of mental disease and irresponsibility (R. 118).
In witness' opinion, a "econstitutional psychopath" could not render
outstanding service in the army as accused had done (R. 93).

Dr. Chester D. Awe of El Paso, Texas, & specialist in diagnosis
and internal mediciné, with some training and practice in psychiatry,
testiried for the defense that he had examined accused, had read the
reports of the board of medical officers and had considered additional
statements from persons who had known accused (R. 124,128,132,134).
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He found some evidence of multiple sclerosis, not in an advanced stage,
but which might result in mental impairment in an advanced stage

(R. 137,145). Witness did not consider accused mentally responsible
for his acts (R. 136), this because of a "major psychosis" which had
existed for some time (R. 134), but which was not sufficiently advanced
for witness to state definitely whether it was of menic depressive or
schizophrenic type (R. 141,153). His impression was that accused

"was & manic depressive”. He did not believe accused had been insane
for as much as ten years (R. 141). Witness did not belleve that it
was possible for & constitutional psychopath, emotional type, to succeed
a8 an army officer (R. 149). The defects of accused were generally
emotional with "some evidence of mental deterioration" (R. 154). About
eighty per cent of manic depressive cases have "manic depressive
heredity" (Ro 155).

Dr. Samuel D, Swope, a physicien of El Paso, Texas, with ten
years' practice in psychiatry, testified for the defense that he had
examined the reports of the board of medical officers and various
other astatemants referred to him and had conversed with accused four
or five times over extended periods (R, 156-159,161). In witness®
opinion accused belongs to the “class of dementia of & psychopathiec
personality” with intermittent periods of normalcy. Witness believed
that accused "understands the wrong in a criminal act, (but) his
inhibitive powers are s0 low * * * he is unadble to Testrain a criminal
impulse™ (R. 160,161). ‘Accused appeared to be "insane™ and not
mentally responsible for his acts (R. 163,165), his psychopathie
state possibly being elassifiable as schizophrenic, manic depressive
or multiple sclerotic. Witness was inclined to give him the latter
classification but believed that he might become a manic depressive
in a comparatively short time (R. 164).

Dr. A. B, Stewart, a psychiatrict with extended experience,
superintendent of the New Mexico Insane Asylum, Las Vegas, New Mexico
(R, 166,185), and a member of the American Psychiatric Association
(R, 178), testified for the defense that he had observed accused on
two occesions covering a total period of about six hours (R. 178),
had exemined the reports of the board of medical officers, had talked
to persons knowing accused and had received other statements con-
cerning him (R. 166). Witness believed accused 1o be insane end to
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have been insane for "soms time", having a "deteriorated personality"
(R. 167) and being classifiable as a "psychopathic personality®

(Re 173) « "superficially a successful individual, but as his life
shows, he is unable to carry through" in all ways the success
appearing in some ways (R. 177). He appeared to have a ™major
psychosis® (R. 177), exhibiting evidences of aplit personality or
schizophrenia (R. 171,179). Witness did not reach a definite diagnosis
of schizophrenia (R. 179) or of any other specific type of psychosis
(R. 178). He was of the opinion that accused could not distinguish
between right and wrong, and that he "would not know enough" to attempt
to "cover up" his misdeeds. Should accused have sufficient mental
capacity to attempt concealment of wrongdoing he would not be insane
(R. 184). The history of accused as to heredity and early environment
was indicative of his psychotic tendencies (R. 167-169). Witness did
not believe it possible to determine whether accused had multiple
sclerosis (R. 170,183), but the history of his physical injuries was
suggestive of that condition and it could not be overlooked (R. 167,
170)., Witness was informed that accused had been "guilty of abnormel
sex conduct * * * demanding and ecquiring sexual intercourse with his
wife during her menstrual period™, this over a considerable length

of time during recent years, and believed that this circumstance, as
well as reported outbursts in his home and other recent abnormal conduct
of accused, was suggestive of progressive “deterioretion" (R. 172,173).
In witness' opinion, the ™"deviation from the normal®™ in accused com-
menced about ten years ago (R. 180). Had he been a "constitutional
psychopath™, the defects would have been present at all times and he
could not have succeeded in the army (R. 177). The unusual reactions
of accused in his home, differing from his normal official conduect,
might be explainable by his overindulgence in aleohol (R. 191).

Afrfidavits by physicians who had read the reports of the board
of medical officers and allied statements were received in evidence
for the defense as follows:

Dr. Julian W. Ashby, psychiatrist, superintendent and chief of
staff of the North Caroline State Hospital for the Insane, Raleigh,
North Carolina. A maternal uncle of accused was at one time confined
in affiant's institution., Affiant believed that the board had not
given sufficient weight in its findings to the hereditary factor in
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the history of accused, and was of the opinion that accused was a
"menic-depressive type", mentally incapable of distinguishing right
from wrong or of adhering to the right. (Def. Ex. 2)

Dr. John W. Myers, neuro-psychiatrist. Affiant stated that his
views might be altered by examination of accused and interviews with
his family, but was of the opinion, upon reading the matter before
him that accused -

"is psychotic and that he suffers a mental disorder,
perhaps best clessified as Schizophrenia, with episodes

of disassociation and psycho-sexual deviation. I &am
further of the opinion that the accused was not able

to adhere to the right during such episodes." (Def, Fx. 4)

Dr. M. 0. Blakeslee, medical superintendent of the New Mexico
Home and Treining School, Los Lunas, New Mexico, & Fellow of the
American Psychiatric Association (R. 211).

"] gain the impression on reading the evidence presented
that the accused is a person whose mental condition is
classified under the head of a constitutional psycho-
pethic inferior state. His antecedent psychotic history
certainly colors the case with the uncertain heredity
trensmission possibilities, the evidence of increasing
irritability following continued athletic eventa, the
alternating extraversional attitudes in social contacts,
and the irritebility evidenced in his home, present
evidence of a disassociation which might well be the
result of a subconscious urge which would lead to actions
otherwise inhibited, and which would negativate, at least
temporarily, his ebility to appreciate the right from the
wrong in his conduct." (Def. Ex. 5)

Dr. Earl A. Menninger of the Menninger Clinlc, Topeka, Kansas,
a psychiatrist of exceptiomally high standing (R. 55 97, 177). Affiant
stated that his opinion was tentative only, inasmuch as it was dreawn
wholly from study of the observations of others, &an "entirely un-
satisfactory method of coming to definite psychiatriec conclusions™,.
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He believed, however, in view of the history of the success of accused

as an officer of the army, that he was not a "psychopathic personality”.
Aftient found no evidence that the "state" of accused was "constitutional",
The term "hyperthymic personality"™ was unknown to affiant, but he

thought the board of medical officers might have meant "hypomenie®”.

He found evidence in a statement by the wife of accused and others of
t"excited paranoid periods" end of "repeated minor psychotic episodes

with indications of & proximate major psychotic outbreak", and believed
that accused "is probably insane and has been for some time",

"Taking the man's life history as a whole, it would
be our impression that he was a man of exceedingly unstable
personality who managed to maintain his mental integrity
and his social adjustment by dint of extrsordinary effort,
exhibited in the form of intense application to work.

* % * One could say, then, that this men appears to have
been slowly losing his battle against an imminent outbreak
of a permanent psychotic (insane) atate., If he proves to
have been guilty of some kind of sexuzl manipuletions of
the girls in question, it can safely be concluded that
such behavior was in all probability psychotic, in view
of this history." (Def. Ex. 6)

Lieutenant Colonel Weatherby testified in rebuttal that in repeated
examinations of accused he had not found any evidences of mltiple
sclerosis, Neither had witness observed in accused any symptoms of
schizophrenie, & "psychosis of a shut-in, seclusive type of personality”
usually occurring in young unmarried persons, and not developing "an
extroverted, aggressive, sociable and open type of personality™ as in
manic depressive cases, The menic depressive psychosis usually ocours
in older, married persons, (R. 217,218) Neither did he find any
evidence of delusions (parenoia) (R. 235). Euphoria is an "abnormal
sense of well being™ not necessarily, but possibly, a symptom of manie
depressive insanity (R. 218,241). Witness did not discern a degree of
suphoria in accused which might be deemed abnormal, but did observe
evidence of "some euphoria™ (R. 241). The term "hyperthymie" is one
used in a publication by a.professor of psychiatry of Yale University
(R. 219), and is not the equivalent of "hypomanie", which, used alone,
defines a psychosis (R. 220). Witness discussed in detail Dr. Menningert's
report (R. 221-236), and stated, in effect, that he found nothing therein
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to change his views expressed as a member of the board of medical
officers., Referring to Dr. Menninger's statement that accused
"appears to have been slowly losing his battle against an imminent
outbreak of a permanent psychotic (insane) state", witness testified
thht in his opinion "so far, he has not quite lost the battle. I
think he has had a great deal to contend with in his psychopathiec
personality."” (R. 236) Witness believed it would be difficult, but
poasible, for a constitutional psychopath to meet the demands of
military service over a period of twenty ysars, but that an insane
person could not "meet the demands if he were actually insane at eny
time"™ (R. 218,219).

15. It appears from the evidence that the members of the board
of medical officers examined with marked competence and thoroughness
all phases of the question of the mental responsibility of accused
for his actions, giving special heed to the history of hereditary
and environmental influences, as well as to the history of his cereer
as an officer of the army, and to such history of his conduct as an
individual as could be obtained from members of his family and else-
where., The board's observation of accused was painsteking and pro-
longed. The conclusions of expert witnesses for the defense conflict
with the conclusions of the board in eruclal particulars, but, con-
sidering all of the testimony, the Board of Review is of the opinion
that the court could not reasonably have reached any other comeclusion
than that the most convincing and reliable evidence before it was
the reports of the medical officers and the testimony of the members
thereof, and that it is shown beyond reasonable doubt that accused
was sane at the time of the commission of his offenses and at the
time of trial. It may be added that the evidence of the wrongful
acts as developed at the trial subsequent to the ingquiry as to the
sanity of accused does not suggest to the lay mind any mentel condition
not usually suggested by the proof in criminal trials of offenses of
the nature of those here involved. Other evidence of these wrongful
acts, similar to that developed at the trial subsequent to the inquiry
as to sanity, was considered by the expert witneases,

16, Prior to the trial the defense requested the employment
and attendance of seven certain expert witnesses at the trial. The
convening authority disapproved the request on the grounds that a
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board of medical officers had examined accused, that it was not shown
that the employment of psychiatrists at government expense was
necessary at that time, and that public funds for such purposes were
limited. The defense was advised, however, that it might submit to

the court a request for the employment of and the fixing of compen-
sation for an expert psychiatrist. (Def. Ex. 1) No request of this
nature was made to the court, but the correspondence embodying the
original request and the action thereon was introduced in evidence

by the defense to "speak for itself" (R. 87,88). Three of the expert
witnesses requested appeared as witnesses for the defense (Drs. Stewart,
Awe and Swope). Affidavits of two of the others (Drs. Menninger and
Myers) were offered by the defense and received in evidence. A letter
from a sixth (Dr. Franklin G. Ebeugh of Denver, Colorado) was offered
in evidence and was attached to the record of trial for the information
of the reviewing suthority, but was not received in evidence (R. 210).
There appears to have been no abuse of discretion by the convening
authority in declining the employment of experts as requested; and

no abuse of discretion by the court in not requesting the employment

of experts other than those who appeared as witnesses,

17. The accused is 43 years of age. The Army Register shows
his service as follows:

*Sgt. and stab. sgt. Tr. B, 1 Cav., N. C. N. G. 27 June
16; hon, dis. 15 July 18; 2 1t. of Inf., U. S. A. 1 June
18; accepted 16 July 18; vacated 14 sept. R0,--2 1lt. of
Cav, 1 July 20; accepted 14 Sept. 20; 1 1t. 1 July 20;
capt. 1 Feb, 34."

18, The court was legally constituted. No errors injuriously
affecting the substantiel rights of the accused were committed during
the ¢trial. In the opinion of the Board of Review, the record of trial
is legally sufficient to suppor{ the findings of guilty and the
sentence and to warrant confirmation thereof. Dismissal is authorized
for violation of the 93d, 95th and 96th Articles of war. Confinement
in a United States Penitentiary is euthorized under Article of War 42
for the offenses involved in the Specifications, Charges I and II,
recognized as offenses of & civil nature and so punishable by con=-
finement in a penitentiary, that involved in the Specification, Charge 1,
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by section 276 of the Federal Penal Code (U.S.C. 18:455), and that
involved in the Specification, Charge II, by section 814 of the
Code of the District of Columbia (D.C.C. 6:37).

M ')‘h 7M Judge Advocate,

"J‘_ , Judge Advoceate.

_/IMW'//’ 2z

y Judge Advocate,

To The Judge Advocate General,
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1lst Ind,
Wer Department, JeA.GeOey 4,y 14 1038 ~ To the Secretary of wer.

1., Herewith trensmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Captain Morton McD. Jones, 8th Cavalry,

2., I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support findings of guilty of an
assault by accused upon Martha Rice Barnum, with intent to commit so-
called statutory repe, - that is, with intent to have intercourse with
& female under the legal age of consent; of an aggravated, indecent
asseult upon Anne Bredford; and of an indecert assault upon Joan Odor,
as charged, and legally sufficient to support the sentence, and that
the record of trial warrants confirmmtion of the sentence, I think
the sentence is appropriate to the offenses and recommend that it be
econfirmed and earried into execution.

3. It was contended by the defense that accused was not, at the
time of the commission of his wrongful acts, mentally responsible
therefor, and similar representations are contained in eorrespondence
to the War Department which accompanies the record, There is evidence
that the mother of accused, now deceased, was insane and was confined
for many years in an institution on that account, and that there
has been insanity in other members of the family. Prior to the trial,
accused was thoroughly examined by a board of medical offiocers, in-
cluding skilled psychiatrists of wide experience. This board, after
examination and close observation of accused over a period of more
than three months and consideration of his history as supplied by
members of his family and as obtainable from other sources, reached
the conclusion that accused, largely through hereditary influences,
has defects of personality and character but is not insane and is and
has been mentally responsible for his acts. Experts, including
civilian psychiatrists of high standing, testified, made affidavits
or wrote letters in behalf of the defense to the effect that they
believed accused to be insane and not mentally responsible for his
acts, These experts hed before them the reports of the board of
medical officers and the history of accused as contained therein and
certain other cumulative data, but their examination and observation
of accused was relatively limited., In addition to the evidenoce
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noted above there were forwarded to this office with the record of
trial coples of reports by three medical officers on duty at the
Station Hospital, Fort Sam Houston, Texas, the chief of the medieal
service of that hospital and two experienced psychiatrists, to the
effect that they had studied the original report of the board of
medical officers, including the history of accused, and concurred
in substance with the comclusions of the board. These officers did
not, apparently, observe or examine accused,

Considering all the evidence in the case, I am convinced that
it was proved beyond reasomable doubt that accused was sane at the
time of the commission of his acts and at the time of trial. Inm
view of the thoroughness with which the mental condition of accused
has already been examined, I can see no useful purpose in reopening
the case at this time for further inquiry upon this issue,

Attention is invited to eoples of letters, accompanying the
record of trial, dated March 11, 1938, from Lieutenant Colonel T. E.
Scott, Medical Corps, and Lieutenent Colonel F. E. Weatherby, Medical
Corps, the two senior members of the board of medical officers,
stating, subsequent to the trial, that in their opinion accused may,
beceuse of his constitutional psychopathic state, develop insanity
under confinement. The possibility of insanity developing under
confinement is frequently encountered in cases of this kind., I
believe that the sentence should not now be disturbed.

_ 4.  The records of the War Department show the following:

Captain Jones was born in North Carolina, January 1, 1895. He
received instruction in & normal school for two years. He was com-
missioned a second lieutenant, National Army, June 1, 1918, and served
in Frence during the World War. Appointed to the Regular Army in
1920, he graduated from the Cavalry School, Troop Officers' Course,
in 1923, He was promoted to captain, February 1, 1934.

Forty-seven efficiency reports have been rendered upon him. In

twelve of these reports, covering about three years and ten months,
his genersl rating was superior. In twenty-four of the reports,
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covering about six years and two months, his general rating was
excellent or the equivalent, In eleven of the reports, covering
about three years and nine months, his genersl rating was satis-
factory or the equivalent., He has been commended upon numerous
occasions, and his efficiency file contains several commendatory
remarks concerning his horsemanship, skill in polo, end efficiency -
in managing horse shows and polo tourmaments,

5. It is recommended that a United States Penitentiary be
designated as the place of confinement,

6. Consideration has been given to letters to the Secretary of
War, attached to Ceptain Jones' 201 file, as follows:

a, From Honorable J. W. Bailey, United States Senate, dated
March 8, 1938, with inclosure;

b. From Mr. Turner W. Battle, Department of Labor, Washington,
D. C., dated March 9, 1938, with inclosure;

¢. From Honorable Robert R. Reynolds, United States Senate,
dated March 3, 1938;

and to a letter to the Secretary of War, attached hereto, from
Honorable Frank Murphy, Governor of the State of Michigan, dated
April 6, 1938.

Allen W. Gullion,
Ma jor General,
Th dge Advocate General.
4 Incls.

Incl. 1=Record of trial.
Incl., 2=Ltr for sig. of Secy. of War.
Incl. 3-Form of Executive action.
Incl., 4=Ltr to Secy. of War fr Gov. Murphy.



WAR DEPARTMENT (117)
In the Office of The Judge Advocate General
Weshington, D. C.

Board of Review
CM 209627

way 1 3 1838

UNITED STATES SEVENTH CORPS AREA

)
) X
v. ) Trial by G.C.M., convened at
) Fort Snelling, Minnesota,
Firsti Lieutenant HUGH D, )
BAISTED (0-336455), )
Medical Corps Reserve, )

April 19, 1938. Dismissal.

OPINION of the BOARD OF REVIEW .
KRIMBILL, FRAZER and HOOVER, Judge Advocates,

l, The recdrd of trial in the case of the officer named above
has been examined by the Board of Review, and the Board submits this,
its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charge and speci-
fications; : : _

CHARGE: Violation of the 95th Article of War.

Specification 1: In that lst Lt. Hugh D. Halsted,
Med-Res,, did, at Fort Snelling, Minnesota, on or .
.about February 23, 1938, with intent to deceive
Lt. Colonel Williem B. Borden, M. C., District
Surgeon, Minnesota District, CCC, officially state
to the said Lt. Colonel Williem B. Borden, M. C.,
that he (1st Lt. Hugh D. Helsted, Med-Res,) was a
graduate of Northwestern University, Chicego,
Illinois, in the year of 1932, having in his
possession a diploma from the said university and
that he had completed one year of intermeship in
the Minneapolis General Hospital, or words to that
effoct, which statement was then known by the said
1st Lt. Hugh D. Halsted, Med-Res., t0o be untrue, in
that he was not a graduate of the said university;
was uneble to present the said diploma and hed not
completed one year of interneship in the said
Minneapolis General Hospital.,
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Specification 2;: In that 1lst Lt. Hugh D. Halsted,
Med-Res., did, at Fort Snelling, Minnesota, on or
about August 1, 1937, with intent to deceive Captain
Edgar B. Moomau, VMCR, District Adjutent, Minnesota
Distriet, CCC, and 1st Lt. Paul E. Arneson, Inf-Res.,
Assistant District Adjutent, Minnesota Distriet, CCC,
officially state to the said Captain Edger B. Moomau,
VMCR, and 1st Lt. Paul E. Arneson, Inf-Res., that he
(1st Lt. Hugh D. Halsted, Med-Res.) had been promoted
from lst Lieutenant, Med-Res,, to Captain, Med-Res.,
and that he had received notification of such pro-
motion through his reserve division, or words to

that effect, which statement was then known by the
said 1st Lt. Hugh D. Halsted, Med-Res., to be untrue,
in that he had never been so promoted nor has he ever
been so notified.

He pleaded guilty to, and was found guilty of, the Charge and speci-
fications., No evidence of previous convictions was introduced. He
was sentenced to be dismissed the service. The reviewing authority
approved the sentence and forwarded the record of trial for action
under Article of War 48,

3. The evidence, together with the pleas of guilty, shows that
eabout August 1, 1937, accused, while on ective duty as First Lieutenant,
Medical Corps Reserve, Assistant District Surgeon, Minnesote District,
Civilian Conservation Corps, was observed wearing Captain's bars.
Upon being questioned, he stated to the District Adjutent, Ceptain
Edgar B. Moomau, Voluntary Marine Corps Reserve, and to the Assistant
District Adjutant, First Lieutenent Paul E. Arneson, Infantry Reserve,
that he had been promoted to Captain and that he had received notice
of his promotion from his reserve division. He had not been so pro-
moted and had not so received notice. (R. 10-16) (Specification 2)
About February 23, 1938, while accused was Assistant Surgeon of the
district, Lieutenant Colonel William B. Borden, Medical Corps,
District Surgeon, interrogated him concerning a report or complaint
of his lack of medical credentials received from the American Medical
Assoclation. Accused then stated that he graduated from Northwestern
University Medical School in 1932 and had a diploma sbowing such
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graduation, and that he had completed one year of interneship in

the Minneapolis General Hospital, Neither of these statements was
true. (R. 7-10) Accused was never & registered student at the medical
school. EHe had served ebout three months as an interne at the
hospital., (R. 7-10)

4. The charge sheet shows that accused was commissioned a First
Lieutenant, Medical Corps Reserve, on September 25, 1935, that he was
placed on active duty the following day, end that he remained om such
duty to the date of trial., Accompanying the record of trial is a
copy of parsgreph 3, Special Orders 327, Headquarters Seventh Corps
Area, December 13, 1937, continuing his tour of active duty from
February 1 to July 31, 1938.

5. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were comitted during
the trial, In the opinion of the Board of Review, the record of trial
is legally sufficient to support the findings of guilty and the
sentence, and to warrant confirmation thereof, Dismissal is mandatory
for violation of the 95th Article of war,

W atu h”w Judge Advocate.

To The Judge Advocate Generel,
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Board of Review

CM 209651
MAY 1 3 19838

UNITED STATES FOURTH CORPS AREA

Ve Trial by G.C.M., convened at
Fort Moultrie, South Carolina,
March 22, 1938, As to each:
Dishonorable discharge and
confinement for three [3) yeers,
Penitentiery.

Privetes WILLIAM C. PAIMER
(6790342) end WILLIS D.
MORRELL (6367090), both of
Battery D, 13th Coast
Artillery. '

Vst N sl Gt N sl Wisei® St

HOLDING by the BCARD OF REVIEW
KRIMBILL, FRAZER end HOOVER, Judge Advocates,

l, The record of trial in the case of the soldiers named above
has been examined by the Boerd of Review,

2. The accused were tried upon the following Cherge and Speci-
fication: ’

CHARGE: Violation of the 934 Article of War.

Specification: In that Private Williem C. Palmer, and
Private.Willis D. Morrell, both of Battery D, 13th
Coast Artillery, acting jointly and in pursuence
of a common intent, did, at Fort Moultrie, S. C.,
on or about February 28, 1938, commit the crime of
sodomy, by feloniously and ageinst the order of
nature having carnal connection, per mouth, with
each other.

Each accused pleaded not guilty to, and was found guilty of, the Charge
and Specification. No evidénce of previous convictions was introduced.
Each was sentenced to dishonorable discharge, forfeiture of all pay

and allowances due or to become due, and confinement at hard labor for
five years. The reviewing euthority epproved the sentences but reduced
the period of confinement in each case to three years, designated the
United States Penitentiary, Atleanta, Georgia, as the place of confinement,
and forwarded the record of trial for action under Article of Wwar 503.
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3. The evidence shows that at about 2 p.m., February 26, 1938,
accused were observed "milling around", apparently drinking, in the
vicinity of an "observation station" at Fort Moultrie, South Carolina.
At about 4 p.m. they were observed lying on a platform of the obser-
vation station, the platform being at the head of a stairway of some
kind having six or eight steps. The two were on their left sides,
facing each other. (R. 5) The space they occupied was narrow and
they were very closé together (R. 6). The belt and trousers of one
accused, Palmer, were open and "partly lying back on his buttocks".
His body was visible only from the "waist down". The other accused,
Morrell, was seen to reise his head and shoulders and look sbout. (R. 5)
The witness who observed accused reported what he saw and, a few minutes
later, went to the platform with two officers (R. 5-8). Accused were
then in the same positions. Palmer's buttocks were exposed. {(R. 7,8)
Morrell again raisedhis head "up over the other man's hips", his head
not being over five or six inches from Palmer and his hand being on
the lower part of Palmer's body (R. 6-8). The witnesses could not see
the genitals of accused (R. 6). One of the officers started up the
steps and asked accused for their names, They arose, each holding up
his trousers. Morrell's, as well as Palmer's, trousers were open.

(R. 6~8) Morrell hed an erection (R. 8,9). In response to the
officer's question, Morrell stated his name was "Johnson" and Palmer
gave the name "Billy Smith™. They also said they had gone on the
platform to urinate. There was no physical evidence that they had
done s80. The officer ordered them to report to their organization
under arrest, whereupon Morrell said to Palmer, "I to0ld you we should
not come up and that we would get caught". (R. 7) ’

For the defense, witnesses teatified to the previous good
reputation of accused as to character and veracity.

Accused Palmer testified that on the aftermoon in question he
and Morrell drank heavily, and that witness became quite drunk. The
two being in the viecinity of the observation station, Morrell laid
down on the platform and witness, after urinating, laid down elongside
him to sleep. At this time witness "passed out" and knew nothing
further until ewakened by "some big man" coming up the steps. He
then discovered to his confusion that his trousers were unbuttoned
and "didn't know what to say". He did not recognize the "big man™
as an officer, so gave a fictitious name. (R, 11-13)

-2 -
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Morrell made &n unsworn statement that he and Palmer had been
drinking heavily and that Morrell became 111, laid down on the
platform and went to sleep, He thought Palmer went to barracks but
on being awakened discovered that he was also on the platform. He
did not know that the person who awakened him wes an officer. (R. 13)

4. To establish the crime of sodomy, as cherged, it was necessary
to prove actual sexual penetration of the mouth of one of accused.
Par. 149 k, M.C.Ms It is well established that penetration may be
proved by ecircumstantiel evidence, but that strict proof is required.
Dig. Ops. JAG 1912-30, sec, 1590; CM 206242, Slone. Mere conjecture
or suspicion is not enough. The evidence in this case shows that
accused assumed physical positions from which penetration by mouth
might be accomplished, and the condition of their clothing, their
eppearance and actions, and their conduct and statements when
interrupted are strongly indicative of an intent on their part to
comnit the offense charged. But the facts in evidence do not, in the
opinion of the Board of Review, constitute sufficient basis for a
reasonable inference that the mouth of either accused was actually
penetrated. The following has heretofore béeen quoted by the Board of
Review &3 pertinent in cases of this character:

"There is no direct evidence that the specifie crime
charged, copulation per os, was committed. The con-
viction rests solely upon the fact that when they were
with difficulty aroused, the hesd of the accused was
resting upon the stomach of Shaffer, and that he held

the penis of Shaffer in his hand. That this creates a
strong suspiclon is unquestionably true, but this is all
of the incriminating evidence, for the other circumstances
related do not tend to show guilt or in any wise strengthen
this incriminating evidence. There is nothing else to
discredit the denial of the accused, supported a&s it is
by proof of his good reputation.

"Under this evidence the court erred in giving the
instruction and in sustaining the conviction which so
menifestly rests only upon suspicion. Evidence of pene-
tration is necessary to establish this revolting crime,
and, while this may be and generally can only be shown
by circumstantial evidence, such evidence must be con-
vineing to & moral certainty and sufficient to exclude
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every reasonable doubt." Hudson v. Commonwealth,
127 S. W. (Virginia Supreme Court of Appeals) 89,

In the opinion of the Board of Review, the evidence is not legally
sufficient to support the findings of guilty of sodomy, in violation
of the 93d Article of War, but is legally sufficient to support
findings of guilty of the lesser included offense of an attempt to
commit sodomy, in violation of the 96th Article of War.

Confinement in a penitentiary is not authorized by Article of War
42 upon conviction of an attempt to commit sodomy, that offense not
being punishable by confinement for more than one year by any statute
of the United States. CM 196922, Killalea; CM 192456, Ciambrone;
Dig. Ops. JAG 1912-30, sec. 1613.

5. For the reasons stated, the Board of Review holds the record
of trial legally sufficient to support only so much of the findings
of guilty in each case as involves findings that accused, acting
jointly and in pursuance of a common intent, did, at the place and
time slleged, attempt to commit the crime of sodomy by attempting
feloniously and against the order of nature to have carnal connection,
per mouth, with each other, in violation of the 96th Article of War,
and legally sufficient to support only so much of the sentence in
each case as modified by the reviewing authority as involves dishonorable
discharge, forfeiture of all pay and allowances due or to become due,
and confinement a2t hard labor for three years at a place other than
a penitentiery.

ov@w;.'h, 7w , Judge Advocate.

Judge Advocate.
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Board of Review
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MAY 2 4 1938

UNITED STATES EIGHTH CORPS AHREA

Y. Triel by G.C.M., convened at
Fort Sam Houston, Texas,

8econd Lieutensnt THOMAS R. Mareh 30, 1938, Dismiseal,
COMNER (0-20133), 8th

Engineers,

OPINION of the BOARD OF REVIEW
KRIMBILL, FRAZER and HOOVER, Judge Advocates.

l. The record of trial in the case of the officer named above
has been examined by the Board of Review, and the Board submits this,
its opinion, to The Judge Advocate General.

2, The accused was tried upon the following charges and speci-
fications:

CHARGE I: Violation of the 96th Article of War,

Specificetion: In that Second Lieutenant Thomas R. Conner,
8th Engineers, did, at or neer Sen Antonio, Texas, on
or about December 5, 1937, willfully and unlawfully
fly an Army airplane dangerously low over the restricted
area of San Antonio and its suburbs,

CHARGE II: Violation of the 94th Article of War,

Specitication: In that Second Lieutenant Thomes R, Conner,
8th Engineers, d4id, at or near Randolph Field, Texas,
on or ebout December 5, 1937, knowingly end willfully
apply to his own use Ammy airplane, Type BI-9B, A.C.
No. 37-153, Squadron No. 243, of the value of about
$16,207,16, and about 100 gallons of gasoline, of the
value of about $9.70, property of the United States,
furnished for the military service thereof,
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CHARGE III: Violation of the 95th Article of War,

Specification 1: 1In that Second Lieutenant Thomas R. Conner,
8th Engineers, with intent to deceive Staff Sergeant
Jemes C. Rosser, Private First Class Henry L. latimer
and Private First Class William C. Brazier, all of
46th School Squadron, A.C., who were then in the exe-
cution of their duty as members of the alert crew of
46th School Sauadron, A.C., did, at Randolph Field,
Texas, on or about December 5, 1937, wrongfully pretend
to sald Staff Sergeant Rosser, Private First Class
Latimer and Privete First Class Brazier that he was
Second Lieutenant Mell M. Stephenson, Jr., Air Corps,
and that he was authorized to fly Army airpleane, Type
BT-9B, A.C. No. 37=153, Squedron No. 243, well knowing
that said pretenses were false, and by means thereof
did deceitfully obtaein from said Staff Sergeent Rosser,
Private First Class Latimer and Private First Class
Brazier, for his own use, sald Army airplane, Type
BT-9B, A.C., No, 37=153, Squadron No, 243, of the value
df pbout $16,207,16, property of 'the United States,
rurnishgg for use in the military service thereof.

Specification 2: In that Second lLieutenant Thomas R. Conner,
8th Engineers, did, at Randolph Field, Texas, on or
about December 5, 1937, with intent to deceive Staff
Sergeant James C. Rosser, 46th School Squadron, A.C.,
who was then in the execution of his duty as noncom-
missioned officer in charge of the elert crew of 46th
School Squadron, A.C., state to the sald Staff Sergeant
Rosser that "I have & clearance, it is in my quarters,"
or words to that effect, which statement was kmown by
the said Lieutenant Conner to be untrue in that he
did not have such clearance.

BHe pleaded not guilty to the charges and specifications, and was found
guilty of Charges I and II and their specifications, guilty of
Specification 1, Charge III, except the words =

"that he was Second Lieutenant Mell M. Stephenson, Jr., Alr

—2-
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Corps, and", and

"and by means thereof did deceitfully obtain from said
Steff Sergeant Rosser, Private First Cless letimer and
Private First Class Brazier, for his own use, said Army
airplene, Type BT-9B, A.C. No, 37-153, Squedron No.

243, of the value of about $16,207.16, property of the
United States, furnished for use in the military service
thereof", and furthermore

"pretenses were™, substituting therefor the words
"pretense was",

guilty of Specification 2, Charge III, and not guilty of Charge III
but guilty of violation of the 96th Article of War. No evidence of
previous convictions was introduced. He was sentenced to be dismissed
the service., The reviewing authority approved the sentence and
forwarded the record of trial for action under the 48th Article of War.

3+ The evidence shows that at about 10:45 a.,m., Sunday, December
5, 1937, accused drove in an automobile to a hangar at Rendolph Field,
Texas, and inquired as to what person was to use & certain Army airplane,
Type BT-9B, Air Corps Number 37-153, Squadron Number 243, which was
standing nearby., He was told that it was for a Lieutenant Stephenson.
(R. 15,16,19,32) It had been prepared for a cross-country flight and
was fueled with 105 gallons of gasoline (R. 21) of the value of nine
and seven-tenths cents per gallon. The airplane, property of the
United States, was of the value of about $16,207.16. (Pros. Ex. I)
Accused departed and shortly thereafter borrowed from an officer
acquaintance at the field a set of flying equipment (R. 57,58). At
about 11 a.m. he returned to the hangar weering the flying equipment
and got into the airplene, Private First Cless William E. Brazier,
46th School Squadron, Air Corps, & member of the alert crew at the
hanger, approached and asked accused if he had his "clearange"
(R, 21-23), an authorization required for cross-country, but not for
local, flights (R. 76; Pros. Ex. H). Accused stated that he did not
have a clearance and suggested "How ebout fixing it up for me?"
Accused started the motor of the airplane (R. 22), and Brazier reported
to Staff Sergeant James C. Rosser, noncommissioned officer in charge
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of the alert crew, 46th School Squadron, in the hangar office. Rosser
instructed Private First Cless Henry L. Latimer, a member of the
Squadron alert crew, to make inquiries. (R. 16,33) Latimer went to

the alrplane and asked accused sbout the clearance. Accused said he
did not "have time to go by and get™ it. Latimer reported to Rosser,
in the hangar office, that accused did not have a clearance, and
returned to the airplene. Thereupon accused told Latimer that his
"clearance was in his quarters™ and asked latimer to go to his quarters
and get it for him, (R. 16) In the meantime Rosser telephoned the

Post Operations Office, from which he received instructions not to
permit the pilot to take off without & clearance (R. 33,49,55). Rosser
then went to the airplane and told accused that he must have a clearance,
Accused replied, "I have a clearance. It is in my room in the Bachelor
Officers Quarters™ (R. 33), gave & room number (R. 37,38), and asked
Rosser to send someone for it. Rosser returned to his office and .
telephoned further. ®While Rosser was talking over the telephone

(R. 33,34), accused ordered Brazier to "pull the blocks" (R. 22),
seying he was going to "taxi around and get ready to take off" (R. 27).
Brazier started towards the office but accused called him back, gave
him "another order to pull the blocks and started getting out orf the
ship", whereupon Brazier removed the blocks and accused took off in

the airplane and left the field (R. 22,23,34). Accused had attended
the Air Corps Primary Flying School at Randolph Field from September
10, 1936, to September 27, 1937 (Pros. Ex. A), but on August 31, 1937,
having been disqualified for further flying training, had been suspended
from duty involving flying (Pros. EIx. B), end was not thereafter
authorized to pilot an Army airplane (R. 64). He did not have a
clearance for a flight on December 5, 1937 (R. 48).

A short time after leaving Randolph Field, accused flew the
airplane over a residential area in the suburbs of Sen Antonio, Texas.
For ten or fifteen minutes he flew at a low altitude, diving at least
twice to within about fifty feet of the housetops and making some
"90 degree banks" at a very low altitude. (R. 80-83,87) An Alr Corps
officer who observed accused testified that in his opinion, because
of low altitude, it would have been impossible ™most of the time"
for accused to heve landed without "crashing into something™ had the
motor feiled (R. 83), and that accused flew "dangerously low" (R. 86).
By a regulation issued by the Commending Officer, Randolph Field,

.
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applying by its terms to "all pilots who fly from Randolph Fieldrw,

the city of Sen Antonio and suburbs were & "restricted area™ over
which flight at any altitude was forbidden (R, 68). Army Regulations
(sec. IV, AR 95-15) and Department of Commerce Air Traffic Rules
(Pros. Ex. G), issued under euthority of the act of May 20, 1926
(U.S.C. 49:173), forbid the operation of aircraft over cities or
other populous areas at an gltitude lower then might permit gliding
to & landing beyond the limits of such areas. The Depertment of
Commerce Rules fix 1000 feet as the minimm altitude for safe flying
over congested areas, (Pros., Ex. G)

After leaving the area in San Antonio where he hed flown at low
altitudes, as described, accused piloted the airplene to the vicinity
of Laredo, Texeas (Pros. Ex, A), near his station, Fort McIntosh,
and landed it there, The distance from San Antonio to Laredo was
about 150 miles, KHe irmedistely telephoned Randolph Field and
reported the whereabouts of the eirpleme. (R. 62) The airplans was
recovered at thias place on December 6 in a slightly demaged conditionm,
and with ?ut four or five gallonas of gasoline left in the fuel tank
(Re 77=79).

For the defense, Lieutenant Colonel Edwin B. Lyons, Alr Corps,
testified that he had heard of cases in which officers had been
punished otherwise than by courts-martial for low flying over
restricted areas (R, 100,101), Colonel G. R. Lukesh, Corps of
Engineers, testified that accused had served under him, on detached
service, since about Februayy 9, 1938, and that he had performed
his duties in a very satisfactory - "probably excellent"™ - manner
(Re 104). It was stipulated that, if present, Major Henry Hutchings,
Jr., 8th Engineers, would testify that he had observed accused while
under witnesa! command from about November 19 t0 December 6, 1937,
and considered him a "distinctly superior young officer®™ (Def. Ex. 3).
It was likewise stipulated that, if present, Captain Ole G, Hoaas,
8th Engineers, would testify that for a short period, while assigned
to witness' troop, accused was well liked by the enlisted men, that
he was sober and reserved, and that witness rated him superior pro-
fessionally., Accused exhidbited signs of worry for two or three
days prior to the airplane episode, and upon his return to Fort
McIntosh after having flown the airplene he appearsd to witness to be

-5-
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"extremely overwrought emotionally" (Def. Ex. 2)., A map showing
park and other areas without buildings in the vicinity of the scene
of the low flying was introduced in evidence (Def. Ex. 1).

Accused made an unsworn statement that on the night preceding
Decamber 5, he had been drinking and had been "up most of the night"™,
He saw the sirplane end "got the idea that I was going to-borrow a
plane and go for a ride”, He inquired about the plane in order to
find whether it was fueled for a cross-country flight, and understood
that it was meant for "a lLieutenant Stevens™, He obtained flying
equipment and returned to the hangar without "any plan * * * It was
just & hair brain idea™, but intending to get the airplane "by surprise"”.
He told Brezier that he did nét have a clearance. As to latimer -

"I told him I would teke full responsibility in the
matter. I didn't have & clearance, and I don't remember
exactly what I said to him, but I was trying to get him
away from the plane, just stalling him, * * *,» (R, 107)

Accused did not tell Rosser that he had a clearance and did not try to
deceive him but "was just trying to get him away from the plane so

I could get out and pull the blocks myself”. He ordered Brazier to
remove the blocks and sterted to climb out to do it himself, but
Brazier "probebly thought I was coming out for some other purpose”

and complied with the order, whereupon accused flew the eirplane from
the field. Accused did not "know anything about the clearances",

As to his low flying, he had the plane under control and believed he
could have made a safe landing at any time.

"Although I did fly low, yet I was going 160 or 180 miles

an hour, and to land you have to slow up to 80 miles an

hour, and the speed there makes up for the lack of altitude

in maneuverability. I was prepared to glide to an extent

to where there would have been no damage to civilians or
denger, elthough I might not have been able to make a

safe landing as far as the airplane was concerned.” (R. 105-109)

4. There is thus evidence that at the time and place alleged
accused stated to Staff Sergeant Rosser, then in the execution of his

-6—
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office, that he had a clearance in his quarters, as charged by
Specification 2, Charge III. There is also evidence that at this
time and place accused pretended to Sergeant Rosser and to Private
Latiper, both of whom were on duty 28 members of the alert crew,

that he had a clearance for a flight of the airplane described, and
that, by necessary inference, he thereby pretended to them, as found
under Specification 1, Charge III, that he had authority to fly the
airplane. Admittedly, he did not have a clearance or other authority
to fly the airplane., In his unsworn statement he denied having told
Rosser that he had a clearance and stated that although he did not
recall just what he had said to Latimer he hed only temporized with
him, but the testimony of Rosser and Latimer as to what was said to
them is clear, and, in view of the admitted circumstances and course
of action of accused, it must be concluded that the representationa
as to having a clearance were in fact made to these two enlisted men.
The evidence shows that accused stated to Private Brazier that he

did not have a clearance., He suggested, however, that the soldier
"fix it up" and then proceeded as if he had esuthority to fly the
airplane, although he did not heve the clearance required for a
cross-country flight. The actions and statements of accused under
the circumstances plainly implied en asgssertion on his part of authority
to fly the airplane, and it is believed that the finding under Speci-
fication 1, Charge III, of false pretenses to Brazier, as well as to
Rosser and latimer, was justified.

Specification 1, Charge III, as modified by the findings, is
based on the transaction involved in Specification 2 of that charge
in so far as the pretense and statement to Sergeant Rosser are
concerned, and, to this extent, the offenses charged in these speci-
fications are, in legel effect, duplications,

The misepplication of the eirplene end gasoline, within the
inhibition of the 94th Article of Wer, as alleged in the Specification,
Charge II, was established by the admitted action of accused in flying
the airplane for his own use and benefit, without euthority. The
values alleged were proved. The offense was complete when the
property was devoted by accused to an unauthorized purpose. Par.

150 1, M.C.M.

=
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The evidence shows, and accused did not deny, that he flew the
airplane at a low altitude over a restricted area, as alleged in
the Specification, Charge I. He denied in effect that his operation
of the airplane over this area was dangerous to civilien life and
property. The proof of the extremely low altitude at which he flew
and of the manuevers he accomplished leaves no reasonable doubt that
his operation of the airplene was in fact dangerous, as alleged.

5. All members of the court joined in a recommendation that
the sentence be commuted to reduction of S00 files on the promotion
and relative rank lists, stating:

"Clemency is recommended because of the belief of
each member of the court-martial that dismissal from the
service is a very severe punishment, Dismissal will,
in all likelihood, adversely affect the life and useful=-
ness of this young men as an individual and, moreover,
deprive the Army of an officer who, according to the :
evidence, has been highly rated by three officers.™

6. The accused is 25 years of age. The Armmy Register shows his
service as follows:

"Cadet M.A. 1 July 32; 2 1t. C. E. 12 June 36."

7. The court was legally constituted. No errors injuriously
affecting the substantiel rights of the accused were committed during
the trial. In the opinion of the Board of Review, the record of trial
is legally sufficient to support the findings of guilty and the
sentence. Dismissal is authorized upon conviction of violetion of
the 94th end 96th Articles of War.

L*"1~£11~>?h')<;4;~v&31 , Judge Advocate,
¢4?7 Judge Advocate.

¢ {7/ g , Judge Advocate.
y

To The Judge Advocate General,
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1st Ind.
War Department, J.A.G.O., May 311098 ~ To the Secretary of War.

1. Herewith transmitted for the action of the President are'
the record of trial and the opinion of the Board of Review in the
case of Second Lieutenant Thomas R. Conner, 8th Engineers,

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings of
guilty and the sentence, and recommend that the sentence be confirmed.
In view of all the facts in the case, I believe that the ends of
justice and discipline will be fully served if the sentence es con-
firmed be commted to reduction on the promotion and relative rank
lists as indicated below,

3. As noted in the opinion of the Board of Review, there is
attached to the record of trial & unanimous recommendation by the
court that the sentence be commuted to reduction of 500 files on the
promotion and relative rank lists, Attached hereto, also, are letters
from the defense coursel, a major and captain of the Corps of Engineers,
from five other officers of the Corps of Engineers, including the three
officers who vestified in behalf of accused at the trial, and from e
civilian employee of the Corps of Engineers, attesting to efficient
performance of duties by accused while serving with the Corps of
Engineers and to his creditable personal characteristics. The writers
of these letters recommend clemency.

4. The efficiency report file of accused shows that the only
efficiency reports rendered upon him have been two reports covering
the period of his service at the Air Corps Primary Flying School from
September 10, 1936, to September 27, 1937, Hias general ratings in
the performance of duties in the ground school were excellent and
satisfactory. His finsl rating in flying was unsatisfactory. ZEach
report contained entries to the effect that accused was attentive
to his duties and had the qualifications necessary to become &n
excellent officer.

Attached to the record of trial is a copy of a report of a board
of medical officers which observed accused at the Station Hospital,
Fort Sam Houston, Texas, from December 6, 1937, to January 21, 1938,
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It conteins findings of a diagnosis as follows:

"Constitutional psychopathic atate, emotional instability.
This condition is considered present to such a degree

as to unfrit the officer for the Military Service; it does
not, however, constitute a physical or mental disability
such as would indicate the action of & Retiring Board."™

The 201 file of accused shows, however, that after consideration of

a similar statement incorporated in a report of physical examination
of accused, dated January 21, 1938, The Surgeon General, with the
approval of the Var Department, expressed the opinion that a diagnosis
of constitutional psychopathic state did not justify a finding that
accused was permanently incepacitated for active militery service.

As a result of this opinion & finding of incapacity for such service
originally embodied in the report of physical examination was changed
to a finding thet accused was not permanently incapacitated.

5. The offenses of which accused stands convicted were such as
to warrant dismissal in the absence of extenuating or mitigating
circumstances, But the offenses appear in fact to have been charac-
terized by rashness rather than by any deliberate design of dishonesty

‘or of injury to the Government or to individuals. The views of the
board of medical officers do not appear to be inconsistent with a
probability that the immaturity and momentary bad judgment displayed
by accused were faults of a correctable nature.

In view of the evidence of efficient performance of duties by
accused as & member of the Corps of Engineers, the recommendations
for clemency, and &ll the other circumstances in the case, I recommend
that the sentence be commuted to reduction of 500 files on the pro-
motion and relative rank lists,

Allen . Gullion,
‘Major General,
4 Incls. ' The Judge Advocate General,

Incl. l=-Record of trisal,

Incl, 2-Ltr for sig. Sec. ier.

Incl, 3-Form of Executive action.

Incl. 4-File containing 8 ltrs

requesting clemency.
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In the Office of The Judge Advocate General
washington, D. C.

Board of Review
CM 209825

JON 1 7 1938

UNITED STATES FIRST CORPS AREA

)
)
v. ) Trial by G.C.M., convened at
) Headquarters First Corps Area,
Lieutenant Colonel JOHN )
Mo S'EANLEY (0"62“)’ )
Medical Corps. )

Army Base, Boston, Massachusetts,
May 20, 1938, Dismissal,

OPINION of the BOARD OF REVIEW
FRAZER, HOOVER and BETTS, Judge Advocates,

l. The record of trial in the case of the officer named above
has been examined by the Board ef Review, and the Board submits
this, its opinion, to The Judge Advocate ueneral.

2. ‘ihe accused was tried upon the following charges and speci-
fications:

CHARGE I: Violation ot the 85th Article of War,

Specification: In that Lieutenant Colomel John M.
Stanley, liedical Corps, was, at ¥ort Devens,
Massachusetts, on or about April 9, 1938, found
drunk while on duty as medical Officer of the Day,

CHARGE 1I: Violetion of the 96th Article of war.

Specification 1: In that ILieutenant Colonel John M.
Stanley, Medical cCorps, having been detalled as
Medical Officer of the Day, Fort Devens, Massa-
chusetts, did, at Fort Devens, Massachusetts, on
or about April 9, 1938, fail to perform his full
duty as Medical Officer of the Day.

Specification 2: In that Lieutenant Colonel John k.
Stanley, Medical uorps, having be®en detailed as
Medical Officer of the Day, did, at Fort Devens,
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Massachusetts, on or about April 9, 1938, violate
Paragraph 67, Lospital Order no. 1, Station
Hospitsal, rort Devens, Lassachusetts, January 1,
1936, by failing to advise the post hospital

as to where he, the said Lieutenant Colonel John
M. Stanley, could be located.

He pleaded not guilty to, and was found guilty of, the charges and
specifications. No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service. 7The reviewing euthority
approved the sentence and forwarded the record of trial for action
under the 48th Article of war.

3. The evidence shows that accused was medicel officer of the
day at the Station Hospital, rort Devens, Massachusetts, from S a.m.,
April 9, to 9 a.m., April 10, 1938 (R. 7,49). Paragraph 67, Hospital
Order No. 1, January 1, 1936, of that hospital, in prescribing the
duties of medical officers of the day, provided, among other things,
that:

"Duripg his tour of duty when not within the
hospital he shall be within telephone call of the
hospital. He will at least make one visit in the
afternoon and one in the evening to the hospital.
He will keep the nurse on duty and the non-com-
missioned officer in charge of quarters informed
where he may be found at all times, * * *

"During his tour of duty he will be responsible
for the care of sick in hospital in the absence of
tke Ward Surgeon; for the care of emergency cases
arising outside the hospital when the Attending
Surgeon is not available; * * *,*  (Ex, 1)

At about 7:45 p.m., April 9, a patient entered the hospital with amn
injured finger (R. 8). No nurse was on duty at the time (R: 13,54).
The noncommissioned officer in charge of quarters who admitted the
patient believed that treatment of the injury by a medical officer
was necessary (R. 8) and telephoned the quarters of accused; but did
not get an answer., He made three similar calls later and telephoned
elsewhere, but did not reach accused. (R. 9) The enlisted wardmaster
on duty attempted unsuccessfully to reach accused by telephoning his

=2
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quarters and elsewhere (R. 15,16). Accused had not advised the non-
commissioned officer in charge of quarters where he might be found
during the night, and 4id not at any time during the tour as officer
of the day advise him as to his whereabouts while absent from the
hospital (R. 9)« It was customary for the officer of the day to
report his whereabouts by telephone, usually to the soldier at the
“front desk", whose duty it was to answer all telephone calls coming
into the hospital (R. 10,12), but accused did mot so report (R. 12,19,
20,22,23,26), Accused was not seen in the hospital during the night
(R. 13,17,21,24). Another medical officer, Captain Roary A. Murchisonm,
Medical Corps, was called and attended the patient (R. 43,51,52).

At about 7:30 p.m., April 9, accused appeared as one of 18 or 20
guests at a dinner party at the quarters of Captain Francis H. A.
McKeon, 13th Infantry, at Fort Devems (R. 62}, Martinl cocktails
and rye highballs were served, as were ginger ale and soda water
(R. 65,66). Accused was observed "on two occasions with a glass"

(R. 56). At about 10 p.m. the guests, including accused, went to a
post hop &t the officers® club (R. 63,68), At the elub accused was
observed drinking beer on two or more occasions (R, 38,60,90,99).

He remained at the hop until about midnight, or a little later (R. 30,

31,37,70).

Lieutenant Colonel Joseph F. Crosby, Veterinary Corps, testified
that he observed accused at the hop, talked to him two or three times,
and noticed him during most of the dance intermissions, From "his
loud talking end continuous loud laughter without * * * any apparent
reason for it, and his general appearance™ and "mAnnerisma", witness
reached the conclusion that accused was drunk in the sense that
"his condition was such to sensibly impair his faculties" (R. 31,32).
He did not stagger when he walked (R. 35). Witness had known accused
"rather intimately for some little time™ (R. 32). Their relations
at all times had been "most friendly". Witness himself partook of
liquor at a dinner party he attended prior to the hop (R. 33).

Captain Roary A. Murchison, Medical Corps, testified that he
was present at the hop until after midnight end observed accused
during the course of the evening, noting that "his eyes were quite
bright and lively; his face was somewhat flushed; he was very lively
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from & leughter point of view * * * gayety, you might say" (R. 38,39).
Accused was accompenied by a lady, a "stranger at the club"™, who
appeared to be under the influence of alcohol, Accused

"would dence with her occasionally and then go off and
park her more or less, in the general slang, in the
corner and leave her and go over to the bar, end while
she was more or less flopping from side to side, nodding
this way and that way, * * * I felt that a man in his
normal-~in possession of his right mental faculties _
would have certainly taken that lady, who was & stranger
and more or less the butt of the regular ammy crowd
there that night, would have taken her home or got her
out of there, out of the position she was in, rather
than leave her there throughout the evening." (R. 50)

Witness observed accused closely because he knew that he was officer
of the day (R. 41). From witness®' observetion he reached a coneclusion
that acocused was drunk in the sense that his "feacultlies were sensibly
impaired from the performance of his duty as medical officer of the
day” (R. 40). Witness had known and had associated professionally
with accused for about three years (R. 36), and had "seen him various
times when he had hed many drinks, sometimes when he had had an
occasional drink, and other timss he went without * * * I could tell
his reactions pretty well® (R. 43). Accused was not disorderly

(R, 42). Witness had himself sipped "ome drink" that night but had
not consumed more than "one-sixteenth" of it (R. 44). Witness
reported to the post surgeon "casually the next morning®" the inability
of the hospital to locate accused, and the condition of accused at )
the hop (R. 45). Witness had reported the inability of the hospital
to locate accused on a previous occasion when he was officer of the
day, and at that time witness had been instructed to report any
repetition of such an oscurrence (R. 45,46). Witness had occasionally
been required to perform duties for accused and may have been slightly
irritated thereby at the time, but had no animus towards accused,

with whom he had "gotten along very nicely” (R. 46-48),

Nine officers testified that they had observed accused at the

hop, to greater or less extent, and had seen nothing in his manner
or appearance to cause them to believe that he was drunk (R. 56-94,99).

-4~
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Of these witnesses, Liajor Frederick V. Edgerton, 13th Infantry

(R. 56), Major H. Allen winslow, Dental Corps (R. 60), Major Robert
P. Bell, 13th Infantry (R. 69), Captain rrancis H. A. McKeon (host
at the dinner party attended by accused)(R. 64), Captain Ray E.
Marshell, 13th Infantry (R. 80}, and First Lieutenant yred C.
Barald, Medical Reserve corps (R. 92,94), testified that their
observation was sufficient to enable them to form the opinion that
accused was not drunk while at the hop. One other officer who
observed accused while at the dinner party before the hop testified
that he saw nothing to lead him to question the sobriety of accused
(R, 96). Major winslow testified that although accused while at
the hop was not, in witness' opinion, drunk, he "had a flushed face
and his eyes were rather aparkly and bright" (R. 59). Major Bell
testified that &s senior line officer at the hop and chairman of
the dance committes it was his "job to see who got drunk, so that
we could take cere of them". With respect to accused, he believed
that he was not drunk but had been drinking to some extent and

"possibly his step was a little livelier than usual
in his dancing, but in talking to him he talked
rationaliy, and other than being possibly a little
gayer than usual, why, that was the only thing.,"
(R. 71,72)

Asked whether he thought the mental faculties of accused were complete,
this witness testified that he "wouldn't have let him operate on me™
and "I think a doctor that has had one drink or two is in a different
category than a doctor who is there in a capacity as an officer at

a dance™ (R, 72). Lieutenant Barald testified that he saw accused
drink beer at the hop and that he observed him "laughing loudly”

(R. 90,91) but did not associate his laughing with the drinking (R. 92).

Accused did not testify or make an unsworn statement.
4, The 85th Article of wWer provides that -
"Any officer who is found drunk on duty shall * * *

if the offense be committed in time of peace, * * *
be punished as a court-martial may direct.”
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Paragraph 145 of the jianual for Courts-Martial defines drunkenness
within the meaning of the article of war as "any intoxication which
is sufficient sensibly to impair the rational and full exercise of
the mental and physical faculties®; and defines the term "on duty"™
as including duty of an anticipatory nature, such as ™an awaiting
by a medical officer of & possible call for his services",

There is evidence that at the time and place alleged in the
Specification, Charge I, accused, while on duty as medical officer
of the day and as such specially subject to call for his professional
services, was intoxicated to such a degrees thet his mental and
physical faculties were sensibly impaired. Captain Murchison, a
medical officer of some years medicel experience, and Lieutenant
Colonel Crosby, close friends of accused, were positive that accused
exhibited at the hop tangible evidences of overindulgence in alecohol.
Their testimony was supported in varying degrees by three other
officer witnesses, Drinking by accused during the evening in question
was proved. The senior line officer who observed accused believed
that his faculties were 80 impaired as to disqualify him for surgery,
and Captain Murchison and Colonel Crosby were convinced that accused
was drunk within the definition of the Menual, Several officers
who observed accused to some extent testified that in their opinion
he was not drunk and did not display evidence of drunkenness. The
weight to be given to the conclusions of the various witnesses was
primarily a question within the province of the court which had an
opportunity to observe the witnesses and, in the light of all the
circumstancea, judge the value of thelr testimony. The Board of
Review is convinced that the court did not err in finding, upon all
the evidencs, that accused was in fact drunk on duty within the
meaning of the 85th Article of War. In view of the conclusions of
the court and the persuasive character of the evidence of drunkenness,
the expressions of negative opinion do not engender any peasonable
doubt of guilt as found under this charge end specification.

It was proved without contradiction that accused failed to
advise the noncommissioned officer in charge of quarters at the
Station Hospitel at Fort Devens as to his whereabouts during the
night of April 9-10, 1938. Neither did he report his whereabouts
to any other military personnel on duty at the hospital that night.

-6-
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The hospitel order described in Specification 2, Charge II, required
accused, as medical officer of the day, to keep the noncommissioned
officer in charge of quarters advised as to where he might be

found at all times during his tour, end his failure to do so,
directly or indirectly, was violative of the order, as charged in
Specification 2, Charge I1I.

The evidence also shows beyond reasonable doubt that accused
failed to perform his full duty as medical officer of the day on
April 9, as charged in Specification 1, Charge II, in that it shows
that he was not available when his services were specially called
for and that he failed to visit the hospital during the night of
April 9-10, as required by hospital orders. His failure to perform
his duty as alleged under Specification 1, as well as his failure to
advise the hospital of his whereabouts as alleged by Specification 2,
Charge II, were properly found to be violative of the 96th Article
of War.

5. Accused is 52 years of age. The Army Register shows his
service as follows:

*(Non~Federal: 1 1t. Miss. N. G. 25 Feb, 08 to 22
Deco 12.)""'1 lto Medo Sec. 00 R. C. lo July 17;
accepted 13 July 17; active duty 17 July 17; vacated
24 Dec. 17.~=1 1t, M. C. 4 Oct. 17; accepted 24 Dec.
17; capt. 24 Nov. 18; accepted 6 Apr. 19; maj. 17
July 29; 1lt. col. 17 July 37."

6. The court was legally comstituted. No errors injuriously
arffecting the substantial rights of accused were committed during the
trial. In the opinion of the Board of Review, the record of trial
is legally sufficient to support the findings and sentence and to
warrant confirmation thereof. Dismissal is authorized for violation
of the 85th and 96th Articles of War,

, Judge Advocate,

» Judge Advocate,

A cﬁ. Judge Advocate,

-

To The Judge Advocate Genersl,
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In the Office of The Judge Advocate General
Waphington, 0,C.

Bosu of Review
CM 209862

JUN 2 3 1938

UNITED STATES SEVENTH CORPS AREA

)
)
Ve ; Trial by G.C.M., convened at
The Cavalry School, Fort Rile
Phivate 1st Cless JULIAN D. ) Kansas, May 19, 1938, Dis- 7
YAPLE (6856375), Machine ) honorable discharge end con-
Gun Troop, 24 Cavelry. ) finement for two and a half
) (2%) years. Disciplinary
) Barracks,

HOLDING by the BOARD OF REVIEW
FRAZER, BOOVER and BETTS, Judge Advocates,

1. ‘the record of trial in the case of the soldier nsmed above
has been examined by the Board of Review.

\ 2. 'he accused was tried upon the following Charge and sSpeci-
fication:

CHARGE: Violation of the 934 Article of wer.

Specification: 1In that Private 1lst class Julian D. Yaple,
Machine Gun 7Troop, 24 cavalry, did, at rort Riley,
Kensas, on or about April 17, 1938, with intent to
do her bodily harm, commit an assault on Freda
Schubert, by willfully and feloniously attempting
to cut her with a dangerous weapon, to wit, a rezor.

He pleaded not guilty to, and was found guilty of, the Charge and
Specification, No evidence of previous convictions was introduced.

He was sentenced to dishonorsble discharge, forfeiture of all pay and
allowances due or to becoms due, and confinement at hard lebor for

two and a half years. ‘the reviewing authority approved the sentence,
designated the Atlantic Branch, United states Lisciplinery parracks,
Governors Island, New York, as the place of confinement, and forwarded
the record of trial for action under Article of war 50%. .
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3. ‘the evidence shows that at about 11:30 p.m., April 16, 1938,
accused went to & room in the basement of Arnold Hall, rort Riley,
kansas, occupled by kiss freda schubert, a domestic employed by an
officer on the post, and knocked on the door (R. 6). A Private
sherrill was in the room with Miss Schubert (R. 6,12). Miss Schubert
had frequently kept "dates" with accused and "right at first * * * :
thought a lot of him", His attitude when she had simjilar engagements
with other persons was "not very nice" (R. 26) and on one such
occasion, while he was drunk, he told her he "had a notion to choke
her" (R. 10,26). When accused, on the night of April 16, knocked
on her door, Miss Schubert refused to admit him, whereupon accused
suggested that she was "afraid to let him in", She then allowed him
to enter. He asked for iodine for some cuts he said he had suffered
in a fight, and then asked for & knife she used for her finger nails
and threatened to "tear up" the room until he found it. After the
two had "argued™ for some time, Liss Schubert told him to leave.
Accused complied but returned a few minutes later, threw his cap and
blouse on the floor, and told Miss Schubert to keep them. He again
departed, About five minutes later Miss Schubert and Sherrill heard
gome glass break and went to a wash room where they -found accused
"gitting on one of the sinks cutting his armm" with a plece of broken
" glass, Miss Schubert tried to get accused to desist. Sherrill
tried to get the glass and for this purpose struck accused and knocked
him dowm. Sherrill secured the glass and accused left. (R. 6,12) At
about this point Miss Schubert left the scene and reported to & member
of the military police that accused had tried to commit suicide
(R. 6,16). At about 11:45 p.m., accused went to his foot locker and
obtained a sadler's knife and his razor (R. 24). Soon after Miss
Schubert's report to the military police, the latter placed accused
in custody and took from him the sadler's knife which he then had in
his hand. He said that he had been in a fight and that he was going
for his shirt or his shirt end blouse. (R. 16,17) Followed by three
military policemen, he then went to the vicinity of lMiss Schubert's
room. She and Sherrill were in the hallway. (R. 17,21) Accused
and Miss Schubert entered the room. Miss Schubert, while ehtering
or attempting to leave, was casught in the doorway between the door
and freme, accused holding the door closed against her. (R. 7,12,17)
She screamed and was heard to say something about & rezor (R. 20).
The military policemen and Sherrill pushed the door from its hinges
and forced their way into the room. Accused tried to take a razor
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from under the pillow on Miss Schubertts bed, but, after WNiss
Schubert had shouted a warning, the military police took it from him
end subdued him by striking him twice over the heasd with a pistol.
(R. 7,13,17,18,21,22) When struck the first time, sccused cursed
and said to the man who delivered the blow that he would "lmow" him
it he ever saw him agein (R. 13,18,22)., Accused was taken from the
room and placed in a military police truck. When the truck started
eway accused seized the wheel end "tried to turn the truck over an
embankment"” (R. 22). '

Miss Schubert testified that accused, upon his return to her
room with the militery policemen,

"said he wanted his cep and blouse, So I went in to get
them and then I turned around and he had that razor
open in his hand. He caught me in the door as I started
to go out of the room. He was holding the door and
standing over me with that razor open in his left hand.
I couldn't get away and I was scared." (R. 6,7)

Witness stated that she was "scared to death" (R. 8). She thought
that eccused did not say anything while she was caught in the door
(R. 10,11). He did not seize her, but with his right hand held the
door against her (R. 8,10). He is right hended but took the razor
from his pocket (R. 9) and held it in his left hand. itness did

not know how close to her it came., Asked if she believed that
accused intended to cut her with the razor, she testified, "It was

up in his hand like that™ (R. 11l). When the door was broken in,
accused ran to witness' bed and hid the razor under her pillow (R. 7).
Witness had seen accused drunk many times (R. 9) and believed that he
was drunk at the time of the occurrences of the night in question

(R« 9,11). He had been drinking, appeared to be unsteady in his
movements (R. 11), and seemed to be "mean" as he sometimes became
when drunk (R' 9)0

Sherrill and two of the military policemen testified that
accused pulled or attempted to "dreg"™ Miss Schubert into her room
8t the time she became caught in the door (R. 12,17,21). Sherrill
believed "at first" that sccused was drunk but after a "little time
elapsed I was not so sure by his actions" (R. 14). One of the
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military policemen testified concerning eccused that he "noticed
whisky on his breath™ but did not form an opinion as to whether
accused was drunk (R. 18). Accused was physically examined by a
medical officer at some time on April 17 and was found to be not
drpnk at that time (R. 27; Ex. D).

Accused did not testify or make an unsworn statement.

4. 71he evidence thus shows that at the place and time alleged
accused held an open razor of some description in his left hand while
"standing over” Freda Schubert. At the same time, with his other
hand, he held the woman between a door and its frame by pressing the
door against her., The positions of the two were such that accused
was apparently able to infiict injury upon the women by cutting her
with the weapon. ihether or not he intended to do her serious
corporal hurt, his demonstration of violence, coupled with his
apparent ability to inflict injury and the epprehension reasonably
aroused in her, smounted to an assault. Par. 149 1, M.C.M. ihe
following from an opinion of the Supreme Court of Massachusetts
has been quoted with approval by a United States Circuit Court of
Appeals, Price v. United States, 156 Fed. 950, 953:

"*It is not the secret intent of the assaulting party,
nor the undisclosed fact of his ability or inability

to commit a battery, thet is meterial; but what his
conduct and the attending circumstances denote at the
time to the party asseulted. If to him they indicate
an attack, he is justified in resorting to defensive
action, The same rule applies to the proof necessary
to sustain a criminal complaint for an assault. It is
the outward demonstration that constitutes the mischief
which is punished as a breach of the peace,"

The evidence does not show, however, that the assault was com-
mitted by accused with specific intent to do bodily herm, as alleged.
Be did not in fact harm the woman and did not attempt to cut her
with the razor by making movements immediately adapted to accomplish
such a battery. He was within striking distance, and had he intended
to cut her he could no doubt have done so. He did not by words
threaten her at the time of the transaction involved. There is
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some suggestion of possible jealousy on his part and of his resentment
towards the woman, and at one time accused threatened to "choke™ her,
but these circumstances are not significant in view of what he
actually did and refrained from doing. His actions while in the

room with the woman, when considered in the light of his previous

and subsequent conduct and all the other circumstances in the case,
were wholly consistent with an hypothesis that in drawing and holding
the weepon in his hand his only purpose was to prepare to conceal

it and prevent its seizure by the military policemen, If his actions
be construed to indicate an intention on his part to inflict bodily
harm, they were still consistent with an hypothesis that he intended
only to continue his prior attempt to intlict self-injury. His acts,
considered as a whole and interpreted in connection with all the
circumstances, negative rather than support an inference of intent

to injure liiss Schubert. I1ntent of an assailant to infliet bodily
injury upon another mey in some cases be inferred solely from the

use and character of the weapon employed (6 C.J.S. 937}, but in this
case the poard of Review believes that the use ot the weapon was such
as to preclude such an inference,

Dependent upon the circumstances, the weapon held by accused
might have become a dangerous one, as charged. A razor with an
exposed blade, such as that held by accused (it was before the court
but wes not clearly described in the evidence), would no doubt be
susceptible of use in such a manner &s to be dangerous, but the mere
fact that it was susceptible of such use is not enough to justify
its characterization as a dengerous weapon. Only it actually used
or attempted to be used in such a manner that it would be likely to
produce death or great bodily harm, would it become a dangerous
weapon within the lew of assaults, Par. 149 m, M.C.M.; Price v.
United States, 156 red. 950, 952. The evidence, as indicated above,
does not establish such use or attempted use.

In the opinion of the Board of Review the evidence of record
is not legally sufficient to justify a reasonable inference that in
the commission of the assault accused intenced to do bodily ham to
another or that the assault was committed with a dangerous weapomn,
A simple assault only, for which the maximum punishment authorized
by paragraph 104 ¢ of the Manual for Courts-Martial is confinement
at hard labor for three months and forreiture of two-thirds pay per

S
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month for a like period, is established.

S. For the reasons stated, the Board of Review holds the
record of trial legally sufficient to support only so much of the
findings ot guilty as involves findings that accused did, at the
place and time alleged, commit an assault on Freda Schubert by
offering to 4o her corporal hurt with a razor, in violation of the
96th Article of war; and legally sufticient to support only so much
of the sentence as involves confinement at hard labor for three
months and forfeiture of two-thirds pay per month for a like period,

Judge Advocate.

s Judge Advocate.
r‘,//l’;/-, -

/}/&md £ /{/3(//, Judge Advocate.
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In the Office of The Judge Advocate General
Washington, D, C,

Board of Review
Cll 209900

Jut & 1934

UNITED STATES SECOND DIVISION

V. Trial by G.C.M., convened at

)

)

)

) Fort Francis E. Werren, Wyoming,
Private ARTHUR H. BENJAMIN, ; April 7 and May 17, 1938,

)

)

JR. (6276940), Battery B, Dishonorable discharge and
76th Field Artillery. confinement for six (6) months.
Fort Francis E, Warren, Wyoming.

HOLDING by the BOARD OF REVIEW
HOOVER, CAMPEELL and PARMIEY, Judge Advocates,

l. The record of trial in the case of the soldier named above
has been.examined by the Board of Review.

2. The accused was arraigned upon the following charge and
specification:

CHARGE: Violation of the 93d Article of War.

Specification: In that Private Arthur H, Benjemin, Jr.,
Battery B, 76th Field Artillery, did, at Fort
F, E. Warren, Wyoming, on or about March 9, 1938,
feloniously teke, steal and carry away one pair
of 0.D. Slacks, value about $9.00, the property
of Private Vernon D. Weaver,

Upon arraignment the defense pleaded in bar of trial former punish-
ment under Article of War 104 for the offense involved. Following
the introduction of evidence relating thereto, the court, on April
7, 1938, sustained the plea in bar of trial, (R. 4-9) The record
of the proceedings having been returned to the court by the review-
ing authority for reconsideration of its action on the plea in bar
of triasl, the court proceeded with the triel on May 17, 1538. At
this time accused was not present and pleas to the general issue
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were not entered. Evidence upon the general issue was introduced,
and accused was found guilty of the charge and specification and
sentenced to dishonorable discharge, total forfeitures and v
confinement at hard labor for six months. The reviewling suthority
.approved the sentence, designated Fort Francis E. Werren, Wyoming,
as the place of confinement, and forwerded the record of triel for
action under Article of War 50%.

3. The evidence relating to the plea in bar of trial shows
that about Merch 9, 1938, Captain Kenneth N, Decker, 76th Field
Artillery, in command of Battery B of that regiment, following
investigations of the transaction involved in the specification,’
directed "company punishment” of accused, apparently under Article
of War 104, "for the theft of the slacks in question™, such punish-
ment consisting of restriction to quarters and extra fatigue for ome
week, The punishment was announced to accused at about 10:30 a.m.
and he "accepted™ it. Shortly after 12 noon of the same day, the
company commander, having decided that he had been in error in
imposing the punishment as appropriate for the offense involved,
preferred charges and caused accused to be placed in confinement,
(R« 5-8) Accused was restricted to barracks under the disciplinary
punishment during the noon hour of March 9 (R. 8,9).

Upon sustaining the plea in bar of trial, the president of the
court announced in open court that "There being no objections the
case is dismissed" (R, 9).

When the court reconvened on May 17, 1938, following an
announcement by the president of the court that the trial judge
advocate "would proceed with the triel®, the trial Jjudge advocate
stated, "At this time Private Benjemin is absent without leave™,

The statement of the trial judge advocate was not challenged by the
defense counsel or otherwise, and the trial proceeded in the absence
of accused, (R. 12,13) Attached to the record of trial is a
certificate by the president and trial judge advocate of the court

to the effect that accused absented himself without leave on April 8,
1938, and was not present at the triel at any time thereafter. It
may be inferred from the statement and certificate concerning the



absence of accused that he was released from confinemenf following
the action of the court sustaining the plea in bar of trial,

4, It is the opinion of the Board of Review, as hereinafter
appeers, that the court erred in proceeding with the trial in the
absence of accused, and that this error was fatal to the validity
of the findings and sentence, No opinion, therefore, is expressed
by this holding as to whether the plea in bar of trial should
finally have been sustained.

S. Paragraph 10 of the Mamual for Courts-Martial provides:

"Effect of escape.~-The fact that after arraign-
ment and during the trial the accused has escaped does
not terminate the jurisdiction of the court, which may
proceed with the trial notwithstanding the accused's
absence."

This provision reflects a principle long recognized in military law
and expressed in Winthrop's Military Law and Precedents as follows:

"Where the accused has esceped. .The fact that,
pending the trial, the accused has escaped from
military custody furnishes no ground for not proceeding
to a finding, end, in the event of conviction, to a
sentence, in his case; and the court may and should
thus find and sentence precisely as in any other
instance, The court, having once duly assumed juris-
diction of the offence and person, cannot, by any
wrongful act of the accused, be ousted of its
authority or discharged from its duty to proceed
fully to try and determine, according to law and its
oath." (Reprint, p. 393)

The 1917 and 1921 editions of the Manual for Courts-Martial (par. 36)
stated the principle in substantial conformity with the language
last above quoted, The Board of Review believes that it is entirely
clear that in the case now under consideration the court acquired
jurisdiction of the offense and person through arraignment of

P, 7
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accused, and that Jurisdiction was not terminated by the wrongful
act of accused in absenting himself without leave.

Assuming that the court had jurisdiction, this fact did not
dispense with the necessity for accused's presence at the trial,
Paragraph 55 of the Manual for Courts-Martial states:

"The presence of the accused throughout the proceedings
in open court is, unless otherwise stated (e.g., 10,
Effect of escape, and 83, Revieion), essential,"

The requirement that accused be present at all steges of his trial,
while not going to the jurisdiction of the court (Frank v. Mangum,
237 U, S. 309, 338-343), recognizes & fundamental legal right of
the accused, violation of which deprives him of the opportunity to
appear in his own behalf and confront the witnesses against him,

As appears from parsgraph 10 of the Manual for Courts~iartial and
the excerpt from Winthrop, above quoted, the right of an accused
person to be present at his trial is one which may be walved, as by
escape during trial. The Supreme Court of the United States has
said:

"But, where the offense is not capital end the accused

is not in custody, the preveiling rule has been, that

if, efter the triel hes begun in his presence, he
voluntarily absents himself, this does not nullify what
has been done or prevent the completion of the trisal,

but, on the contrary, operates as a waiver of his right

to be present and leaves the court free to proceed with
the trial in like manner and with like effect as if he
were present." Diaz v. United States, 223 U. S. 442, 455.

The Board of Review believes, however, that, under the circimstances
of this case, the absence of accused did not operate as a walver of
his right to be present at his trial.

The principle of waiver can apply only where a person
intentionally surrenders a right with knowledge that the right exists
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and may be exercised, As stated by a United States Circuit Court
of Appeals in Panther Rubber Mfg, Co. v. Commissioner of Internel
Revenue, 45 Fed. (2d) 314, 316:

"A walver is the intentionasl relinquishment of a known
right, Waiver implies knowledge and is not applicable
%0 one who has acted without full knowledge of all the
facts."

In the usual case of escape by an accused during his trial, the
principle of waiver applies for the reason that, with menifest
knowledge of his jeopardy and of his right to be present at his trial,
the accused so conducts himself as to evidence an intentional and
voluntary abandonment of that right. But in the case now under con-
sideration, the record of trial fails, directly or by reasonable
inference, to show that accused kmew in fact that his trial was to con-
tinue, On the contrary, the record of trial shows that the president
of the court, following the original action on the plea in bar of trial,
announced on April 7, 1938, in the presence of accused, that the case

- was dismissed. In view of this announcement, accused no doubt assumed,
as he was justified in doing, that his trial would not continue. There-
after, he was released from confinement and, on April 8, absented
himself without leave. Being charged with knowledge of the law, he
must be presumed to have known, despite the announcement, of the con-
tingency that his trial might continue should the reviewing suthority
require reconsideration of the court's action on the plea in bar of
trial, This 4id not, however, in view of the uncertainty inherent in
the procedure prescribed for action on pleas in bar, charge him with
presumptive knowledge that the trial would in fact continue. As ob-
served, he could not and did not actually know that it would continue,
The action taken by the court and the local military authorities
plainly distinguishes the instant case from the usual one in which
adjournment for further evidence or simller interruption of the trial
leaves no uncertainty as to future trial and compels an inference of
knowledge that the trial will be resumed. Without actual or pre-
sumptive knowledge that the trial would continue, there could be no
basis for an inference of knowledge on the part of accused in this

case of his right to attend the trial or of intentional abandonment

thereof, and no waiver could occur.
The action of the court in proceeding with the triel in the

absence of accused and without waiver of his right to be present was
error which, in view of its nature, must be deemed to have injuriously

Do
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affected the substantial rights of accused within the meaning of
the 37th Article of War.

6. For the reasons stated, the Board of Review holds the
record of trial not legally sufficient to support the findings

and sentence.
M)%%ﬂéf, Judge Advocate,

. -Judge Advocate,

Judge Advocate,
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In the Office of The Judge Advocate General
Washington, D. C,

ot sosesz AUG 6 - 1938

UNITED STATES SECOND CORPS AREA
Trial by G.C.}M., convened at
Governors Island, New York,
lay 16 and 17, 1938.
Dismissal.

Ve

Captain HERBERT L. BERRY
(0-11076), (F.A.) Quarter-
mster Corps.

OPIITION of the BOARD OF REVIEVW
1le}EIL, BURDETT and HOOVER, Judge Advocates.

l. The record of trial in the case of the officer named above
has been examined by the Board of Review, and the Board submits this,
its opinion, to The Judge Advocate General.

2. The accused was tried upon the following charges amd speci-
fications:

CHARGE I: Violation of the 93rd Article of liar.

Specification 1:¢ In that Ceptain Herbert L. Berry,
Quartermaster Corps (FA), being at the time Sales
Officer, Fort Jay, New York, did, at Fort Jay, New
York, on or about October 15, 1937, feloniously
embezzle by fraudulently converting to his own
use the sum of $728.57, property of the United
States which came into his possession by virtue
of his office.

Specification 2: In that Captain Herbert L. Berry,
Quartermaster Corps (FA), being at the time Sales
Officer, Fort Jay, New York, d4id, at Fort Jay, New
York, on or about January 10, 1938, feloniously
embezzle by fraudulently converting to his own use
the sum of $141.54, property of the United States
which came into his possession by virtue of his

office.



(156)

Specification 3: In that Captain Herbert L. Berry,

Quartermaster Corps (FA), being at the time Sales
Officer, Fort Jay, New York, did, at Fort Jay, New
York, on or about February 3, 1938, feloniously
embezzle by fraudulently converting to his own use
the sum of $2,090,57, property of *he United States
which came into his possession by virtue of his of-
ficee.

CHARGE II: Violation of the 96th Article of Var.

Specification 1: In that Captain Herbert L. Berry,

Quartermaster Corps (FA), did, at Fort Jay, New
York, on or about December 4, 1937, in his duly
appointed capacity as Sales Officer, and in vio-
lation of paragraphs 5 and 6, Army Regulations
35-160, cash his personmal check in the sum of
$100, 00 from funds of the United States in his

' ‘possession.

Specification 2: In that Captain Herbert L. Berry,

Quartermaster Corps (FA), did, at Fort Jay, New
York, on or about December 10, 1937, in his duly
appointed capacity as Sales Officer, and in vio-
lation of paragraphs § and 6, Army Regulations
35=160, cash his personal check in the sum of
$115.27, from funds of ‘the United States in his
possessione

Specification 3: In that Captain Herbert L. Berry,

Quartermaster Corps (FA), did, at Fort Jay, New:
York, on or about January 4, 1938, in his duly
appointed capacity as Sales Officer, and in vio-
lation of parsgraphs S and 6, Army Regulations
35-160, cash his personal check in the sum of
$96.00, from funds of the United States in his
possessj.on.

Specification 4: In that Captain Herbert L. Berry,

Quartermaster Corps (FA), did, at Fort Jay, New
York, on or ebout December 13, 1937, wrongfully
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take-and. utter to the Post Exchange Officer, Fort Jay,
NewYork, certain check in words and figures as fol-
lowsé

"The Security Bank and Trust Company

of ILawton )

v . Lawton, Okla,,December 13, 1937.
Pay to the

Order of = - Post Exchange Officer = = ~ = = « = £800,00
EIGHT HUNDRED AND 1no/100 = = = = = = = = = = = = dollars

(SIGNED) HERBERT L. BERRY",

he the said Captain Herbert L. Berry, then well knowing
that he did not have and not intending that he should
have sufficient funds in the Security Bank and Trust
Company, Lawton, Okla., for the payment of said check.

specification 5: In that Captain Herbert L. Berry, Quarter-
master Corps (FA), did, at Fort Jay, New York, on or about
November 18, 1937, with intent to defraud, wrongfully and
tnlawfully make and utter to the Post Exchange Officer,
Fort Jay, New York, a certain check in words and figured
as follows, to wit:

"The Security Bank and Trust Company
of Lawton No. 126
Lawton, Okla., Nov. 18, 1937,

Pay to the
Order of - =~ Post Exchange Officer « = = = « « = $800.00
EIGHTHU’M]REDAIDno/lOO--------,---‘-dollars

(SIGNED) HERBERT L. BERRY",

and by means thereof did fraudulently obtain from the

Post Exchange Officer the sum of $800,00, he the said .
Captain Herbert L. Berry, then well kmowing that he ata

not have and not intending that he should have sufficient
funds in the Security Bank and Trust Company, Lawton, Okla.,
for the pa.yment of said check.

Specification 6: In that Captain Herbert L. Berry, Qnerter-
master Corps (FA), being at the time Sales officer, Fort
Jay, New York, did, at Fort Jay, New York, on or about
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February 2, 1938, wrongfully and wilfully fail to de=-
posit with the Finance Officexr, funds of the Sales
Cormissary in excess of $200.00, as required by par-
agraph 12, Army Regulations 35-6660.

Specification 7: In that Captailn Herberi L. Berry, Quarter-
master Corps (FA), did, at Fort Jay, New York, om or
eabout February 3, 1938, wrongfully and wilfully fail to
deposit with the Finance Officer, funds of the Sales
Commissary in excess of $200,00, as required by par-
agraph 12, Amy Regulations 35-6660,

Specification 8: In that Captain Herbert L. Berry, Quarter-
master Corps (FA), did, at Fort Jay, New York, on or
about February 5, 1938, in his testimony before a board
of officers convened pursuant to paragraph 1, Special
Orders No. 28, Headquarters Fort Jay, New York, dated
February 4, 1938, make under ocath a statement in sube
stance ag follows: That on or about February 3, 1938,
he had borrowed $1,000,00, in cash from Mr. Elliot
Henry, which statement he then knew to be untrue.

CHARGE III: Violation of the 95th Article of War,.

Specification 1: In that Captain Herbert L. Berry, Quarter-
master Corps (FA), did, at Fort Jay, New York, on or
about November 18, 1937, with intent to defraud, wrong-
fully and unlawfully mske and utter to the Post Exchange
Officer, Fort Jay, New York, a certain check in words
and figures as follows, to wit:

"The Security Bank and Trust Company No. 126
of Lawton
lawton, Okla., Nove. 18, 1937.
Pay to the
Order of - - Post Exchange Officer = - = = = « « $800,00
EIGHT HUNDRED AND n0/100 = = = = = = = = = = = = dollars

(SIGED) HERBERT L. BERRY",

and by means thereof did fraudulently obtain from the Post
Exchange Officer the sum of $800.00, he the said Captain
Herbert L. Berry, then well knowing that he did not have
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and not intending that he  should have sufficient funds
in the Security Bank and Trust Company, Lawton, Okla.,,
for the payment of said check.

Specification 2: In that Captain Herbert L. Berry, Quarter-

master Corps (FA), being on duty as Sales Officer, Fort
Jay, New York, did, at Governors Island, New York, on
or about February 4, 1938, with intent to deceive his
camnanding officer, Lieutenant Colonel W. R. Vhite,
Quartermaster Corps, Post Quartermaster, Fort Jay, New
York, and thereby conceal the embezzlement of funds of
the United States in the sum of $2,090,57, from the
Sales Commissary at Fort Jay, New York, falsely state
and demonstrate to the said Lieutenant Colonel thite,
that the said Commissary had been burglarized on or
about February 3, 1938, which said statement and dem~
onstration, he the said Captain Berry well knew to be
false.

Specification 3: In that Captain Herbert L. Berry, Quarter-

master Corps (FA), did, at Fort Jay, New York, om or
about February 5, 1938, in his testimony before a board
of officers convered pursuant to paregraph 1, Special
Orders No. 28, Headquarters Fort Jay, New York, dated
February 4, 1938, make under oath a statement in sub-
stance as follows: That on or about February 3, 1938,
he had borrowed $1,000.00, in cash from Mr. Elliot
Henry, which statement he then kmew to be untrue.

(159)

Following arraignment, the. court granted a motion by the prosecution
to amend Specification 1, Charge I, by substituting the word "Salvage"

for the word "Sales"™ appearing therein (R. 15).

The defense, by way

of a plea in bar of trial, suggested that Specification 5, Charge II,

and Specification 1, Charge III, as well as Specification 8, Charge

II, and Specification 3, Charge III, involved duplications of charges,
and asked the court to direct the trisl judge advocate to inform the

defense "upon which of these charges he will go to trial®.
Accused then pleaded not guilty to, gud was found
No evidence of previous

He was sentenced to be dismissed the serv-
The reviewing authority approved the sentence and forwarded the

was denied (Re 16).
guilty of, all charges and specifications.
convictions was introduced.

ice,

5=

The plea
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record of trial for action under the 48th Article of War.

3. The transactions involved in Specifications 1 and 3, Charge
I, Specifications 4 to 8, inclusive, Charge II, and Specificatiomns 1,
2 and 3, Charge III, are closely related. The evidence with respect
thereto is substantially as follows: '

Accused, a Field Artillery officer detailed in the Quartermaster
Corps, was on duty as Salvage Officer and Commissary Sales Officer at
Fort Jay, New York, from about April 21, 1937, to February 5, 1938
(R. 150,151). About October 18, 1937, and prior thereto (R. 35), ac-
cused received as the proceeds of salvage sales of Government property
held on September.1l7 sums totaling $728.57 (R. 34-40; Pros. Exs. 1,2,3).
On October 21 a completed Form No. 325 for deposit with the Finance Of=-
ficer of the proceeds of salvage sales was placed on accused's desk,
and an enlisted assistant invited his attention to it (R. 36)s Sub-
sequently, on two occasions, enlisted assistants of accused called his
attention to the form and to the fact that the funds relating thereto
had not been transmitted to the Finance Officer (R. 36,135). Deposit
of the funds was made by accused at Fort Jay on November 18 (R. 27,40).
On November 18 accused presented to the Post: Exchange Officer at Fort
Jay his personal check for $800, drawn on the Security Bank & Trust
Company of Lawton, Oklahama, and asked to have it cashed, remarking
that "This is a good check™. The check was cashed, with the Excharge -
Officer's approval, from Post Exchange funds (R. 51; Pros. Ex. 4).
Payment thereof was refused by the drawee bank because of insufficient
funds., Accused had deposited $343.14 on November 2, 1937, but his bal-
ance had been reduced to $140.03 on November 18. No further deposits
were made in the account until November 30 (Pros. EX, 9). Accused was
promptly advised of the rejection of the check (R, 60). The cashier
of the exchange spoke further to accused about the matter, and on
December 13 accused presented to her a second check, drawn on the same
bank for the same amount, and asked her to "hold the check possibly one
day until the funds he was presenting to the bank" had resched it
(R. 60,61)s About two days later the check was deposited for collection
with a local bank. Payment was refused by the drawee bank on December
18 becauss of insufficient funds. On December 13 accused's balance in
the bank was $159.58. On December 18 his balance had been reduced to
§8.66. No deposit to the credit of the account was made during December
(Pros. Ex. 9). The Post Exchange Officer spoke to accused on two or
three occasions about the checks, and about January 31 told him that

-6-
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unless the $800 was paid by February 20 he would make an official re-
port (R. 54). Accused paid 3800 in cash to the cashier of the Post
Exchange on February 3, 1938 (R. 61,62)s. (Specification 1, Charge I;
Specifications 4 and §, Charge II; Specification 1, Charge III.)

Prior to the closing of the Sales Commissary at Fort Jay, at about
4:05 Pelle, February 3 (R. 118), there was turned over to accused as
Sales Officer and placed in his office safe in the commissery $2090.57
in cash (R, 87,102,103). The safe was then locked (R. 87). No one
other than accused had the combination thereto (Re 156-175). The cash
thus left in the safe was an accumulation of cash receipts in the sales
comissary between January 31 and February 3 (R. 82-101; Pros. Exs., 19=-
23). The noncommissioned officer who handled the funds prior to de-
livery to accused testified that he was uncertain as to the dates prior
to February 3 on which the money was turned over to accused (R. 94),
but did not think that he retained in his own possession from dey to day
any considerable amounts of cash (R. 88,94). AR 35-6660 requires sales
officers to deposit their funds with a finance officer "whemever the
cash on hand exceeds $200,00"., On February 3, after leaving the sales
comissary, accused was observed at about 4:15 pem. sitting in his auto-
mobile near the commissary building (R. 119,121). Between 4:25 and 5
o'clock pems he entered the Post Exchange at Fort Jay and delivered
$800 in cash, as indicated above (R. 62-64)., On the morning of February
4 the $2090,57 placed in the safe in the sales commissary on February 3,
was missing (R. 103). At about 7:45 a.m., February 4, accused unlocked
and entered the commissary. The safe doors were slightly ajar, and he
called the attention of an enlisted man to the fact that the safe was
open, looked at some envelopes which he took from inside the safe, and
remarked, "I kept the money in these envelopes" (R. 124,125). A few
moments later accused stopped in front of a door to the building and
"kept looking at the door" (R. 125). The hasp on the inside of this
door had apparently been "pried away from the door. It was bent in al-
most a half circle." An enlisted man attempted, without success, to
pull the door open, whereupon accused, by applying both hands, succeed~
ed in opening it (R. 126). Accused reported to the Post Quartermaster,
Lieutenant Colomel W. R. Vhite, Quartermaster Corps, that "his safe had
been robbed the night before and $2090.00 had been taken®™. The Quarter-
master went to the office of accused, and accused showed him the safe
and stated that the handle had been "turned as it would be if the safe
were open" but that the outside doors thereof had been closed (Re 151).
The doors to the commissary building had been locked on the evening of
February 3 (R. 109,115-118,123,147,149)s Except for the door with the
broken hasp, all of the doors appeared still to be locked on the morning

=
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of February 4 (R. 123). On the morning of February 4 all of the win-
dows in the building were closed except two small ones which were

open a few inches but stuck with paint (R. 130,154). All of the
windows except the two small ones were barred (R. 153)s The safe had
not been injured except that there was some physical evidence that

two small inner drawers which had contained the money had been foreibly
opened (R. 152). Accused and a nonconmissioned officer on duty in the
camissary had keys to the building (R. 141). A master duplicate key
was also kept in the office of the Quartermaster Property Officer (R. 160).
On February 4 or shortly thereafter (R. 169), accused stated under oath
(Re 171) to a board of officers appointed by paragraph 1, S.0. 28, Head-
quarters Fort Jay, Ne. Y., February 4, 1938, to investigate the loss of
the funds, that he had borrowed about $1000 from a friend, a Mr. Henry,
a branch manager of the llestern Union Telegraph Company, and that from
this loan had paid the %800 to the Post Exchange on February 3 (R. 172,
174). Mr. Elliott Henry, a manager and clerk of a VWestern Union Tele-
graph Company office 1n New York, testified that "right after Captain
Berry's trouble” (R. 179), after a member of the board of officers had
commnicated with witmess, accused telephoned witness and asked him to
say yes "if anyone came in or called" or asked eny questions (R. 181,
182). Witress testified that he had never at any time lent any money
to accused (R. 178,182). Full reimbursement to cover the shortage of
$2090,57 was made by accused about February 16, 1938 (R. 196; Def. Ex.
I). ‘During the sumer of 1936, monies totaling about $190 were teken -
apparently stolen - from the safe in the sales commissary while the com-
missary was in charge of a Captain Pelton (R. 146-148,177). (Specifi-
cation 3, Charge I; Specifications 6,7,8, Charge II; Specifications 2
and 3, Charge III.)

For the defense it was stipulated that, if the wife of accused
were called as a witmess, she would testify that "she sold a piece of
property belonging to her for approximately $2100", and that the
Covernment did not suffer any loss from the acts of accused (R. 196).
Earl Speight Bridgers testified by deposition that accused had ad-
vanced him money during the past five years approximating $2000, and
had guaranteed witness' purchase of one or more trucks; that about
November 1 witness wrote to accused that he would at an early date re-
pay some of the money borrowed; and that about November 18 accused ad-
vanced witness $800 in cash at New York (Def. Ex. A). Coples of cor-
respondence between accused and a finance company in San Antonio, Texas,

-8~
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indicating that accused applied for a loan from that concern on
December 4, 1937, and that a loan of $1000 was offered by the loan
company on January 5, 1938, were introduced (Def, Exs. F,G.H). A
sales officer who succeeded accused testified that the records of
the sales commissary showed that on several occasions preceding
February, 1938, cash in excess of 2200 had been kept in the commis-
sary overnight, and that the officer who audited the accounts hed
not noted any discrepancies or irregularities (R. 197-199). The
steward of the Post Exchange teatified that he saw accused deliver
$800 to the Post Exchange cashier and that this might have occurred
"around 4:25 o'clock or 4:30 o'clock" (R. 193).

Accused did not testify or meke an unsworn statement.

The evidence thus shows that about the date allegea in Specifi-
cation 1, Charge I, accused, as Salvage Officer, received monies of
the United States totaling $728.57, and that he did not deposit an
equivalent amount with a finance officer until about one month later
and until his attention had been repeatedly called to his delay. Un-
der Army Regulations (par. 3 ¢, AR 30-2110) he was required to deposit
funds of this character daily. His deposit was made on the day on
which he cashed a worthless check for an amount substantially equal to
the deposit. In view of the plain duty of accused pramptly to render
an accounting, his failure to acecount, the eircumstances precluding
the possibility that the delay was caused by mere carelessness or re=
missness, and the faoct that the deposit was made only after he had
cashed a worthless personal check and thus obtained funds sufficlent
for reimbursement, the Board of Review entertains no doubt that the
Government monies mentioned were in fact fraudulently converted by ac-
cused to his own use, and thus embezzled, as charged. The mere failure
to deposit the funds as required by Army Regulations amounted to the of=
fense of embezzlement as defined by section 91 of the Criminal Code of
the United States. U.S.Ce 18:177. The defense introduced testimony
purporting to account for the disbursement by accused on November 18
of the proceeds of his worthless check other than by its use to cover
the defalcation, but under all the circumstances of the case this testi-

nony is not convinecing.

The making and uttering on November 18 and December 13 of the checks
for $800, set forth in Specifications 4 and 5, Charge II, and Specifi-
cation 1, Charge III, were establisheds The circumstances leave no
reasonable doubt that in negotiating these checks accused was aware of
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their worthlessness and had no reasonable expectation of having sufe
ficient funds in the bank to meet them. The negotiation of the check
of December 13, without sufficient funds in the bank to meet it, and
without reasonable expectation that funds would be available to meet
it, although it did not involve direct loss to the exchange, was dis-
creditable and violative of Article of War 96. Cif 208870, Moore.

The transaction involved in the cashing of the check of November 18
carries clear implications of intent to defraud, as charged by Specifi-
cation 5, Charge II, and Specification 1, Charge JII. The offenses al-
leged by the latter specifications as violative of Articles of War 96
and 95 are duplications, and accused may properly be punished for the
acts involved only in their most important aspect. Pare. 80 a, M.C.M.
So much of the plea in bar of trial as was based on the duplication was
properly overruled., Par. 27, M.C.M.

ilith respect to Specifications 6 and 7, Charge II, alleging fallure
by accused to mske deposits of commissary funds in excess of $200, on
February 2 and 3, 1938, respectively, the evidence shows that cash monies
aggregating over $2000 were in the actual possession of accused on Feb-
ruary 3 prior to the end of t he business day, and that he wrongfully
failed to deposit them with a finance officer as required by paragraph
12, AR 35-6660, It must be inferred from the circumstances that his
failure was wilful, The elements of the offense of February 3, charged
by Specification 7, were thus established. Upon the evidence, however,
it is quite possible that cash in excess of $200 was not actually de-
livered to and in the possession of accused prior to February 3. Such
being the case, the evidence 1s not legally sufficlent to support the
finding of guilty of Specification 6, alleging fallure to make deposit
on February 2.

As to Specification 3, Charge I, alleging embezzlement of $2090.57,
the evidence shows, without contradicetion, that on February 3 accused,
as Sales Officer, was in possession of the monies described, property
of the United States, proceeds of cash collections by the Sales Com-

- missary, and shows that he failed to produce the monies on February 4.

All of the circumstances of the case, including accusedt's pressing need
for funds, his production of $800 in cash on the post during the evening
of February 3, and his false account of the source of the $800, point
unmistakably to his fraudulent conversion of the Government funds. Ac-
cused contended that the funds had been stolen, but there was not in
the circumstances proved any substantial support of his contentiom.
_There were no physical evidences of forcible entry of the building.
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Such breaking thereof as occurred was or a nature to suggest that it
was eccomplished from the inside and not from the exterior, The
safe, to which only accused had the combination, and which had been
locked on the evening of February 3, was found unlocked on the morn-
ing of February 4. The finding of guilty of embezzlement appears to
have been amply justified. The falsity of accused's statemsnt and
demonstration to the R{uartermaster that the commissary had been burg-
larized, and the resulting deceitful concealment of his embezzlement ,
as charged in Specification 2, Charge III, are plainly inferable from
the circumstances above outlined.,

The giving of testimony by accused, under oath, before the board
of officers described in Specification 8, Charge II, and Specification
3, Charge III, to the effect that he had borrowed 31000 from Elliott
Henry, was proved substantially as charged. The falsity of this testi-
mony was clearly established. The offense involved, false swearing,
was properly charged as violating Articles of Var 96 and 95. The
duplication in pleading, made a basis of the plea in bar of trial, was
not objectionable, and need be considered only from the standpoint of
punishment,

The restitution of the funds embezzled is for such consideration
in extenuation as the circumstances may be found to warrant.

4. With respect to Specification 2, Charge I, and Specifications
1, 2 and 3, Charge II, the evidence is substantially as follows:

On December 4 and 10, 1937, and on January 4 and 10, 1938, ac-
cused cashed from funds of the United States, in his possession as
proceeds of commissary sales, a series of four checks drawn by him on
his personal account with the Security Bank & Trust Company of lawton,
Oklahoma, for $100, $115.27, 496 and $1l41.54, respectively (R. 67-69,
79,80; Pros. Exs. 6-8,10). The amounts of these checks were material-
ly in excess of the commissary bills owed by accused for the months of
October, November and December, 1937 (R. 79). All of the checks were
paid in regular course (R. 71,72) except the check of January 10 for
$141.54. This check vas delivered to the Finance Officer sbout January
18 (R. 69; Pros. Ex. 10). It was deposited by the Finance Officer to
the credit of the United States, and, on January 22 payment thereof
was refused by the drawee bank because of insufficient funds (R. 69,72;
Pros. Ex. 9)s At the end of the day of Jamuary 10 the balance in ace~
cused's account with the bank on which the check was drawn was $69.18.

11~
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No further deposit was made during January (Pros. Ex. 9). On January
31 a new check, which was paid in due course, was given by accused to
the Finance Officer in lieu of the dishonored check (R. 72).

Thus the evidence shows, as alleged by Specifications 1, 2 and 3,
Charge II, that accused cashed personal checks from funds of the Unit~
ed States in his possessjon on December 4 and 10, 1937, and on January
4, 1938, Thege checks were paid in due course. It was alleged by the
specifications that the cashing of the checks was in violation of par-
agraphs 5 and 6, Army Regulations 35-160., Paragraph 5 of the regu-
lation contains the wording of Revised Statutes 3651 (U.S.C. 31:543)
vrohibiting the "exchange of funds *** by any disbursing officer or
agent of the Govermment™, and paragraph 6 prohibits the "exchange®" of
Government funds by "any disbursing officer or agents of the War De-
partment for *** personal checks". The word "agent", as used in the
statute referred to, has been interpreted by The Judge Advocate Gen-
eral to include only disbursing or agent officers. JAG 230.7462,

June 27, 1929, Accused was not a disbursing or agent officer and

it appears, therefore, that the cashing of the checks did not involve
violations of the Army Regulation cited. The findings of guilty of
these specifications should be disapproved.

The transaction involving the worthless check of January 10, for
$141.54, was charged as embezzlement under Specification 2, Charge I. -
The circumstances under which this check was cashed show that at the
time it was drawn, at the time it was turned over to the Finance 0f-
ficer, and at the time 1t was presented for payment, accused did not
have sufficient funds in bank to pay it. In view of the depletion
of the account, it must be inferred that accused knew when he cashed
the check that his bank balance was not sufficient to cover it, and
did not intend to have sufficient funds in the bank to meet it when
presented for payment in usual course. The application to his own
use of the proceeds of the check, public monies intrusted to him,
amounted to fraudulent conversion and embezzlement, as charged. Par,
149 h, M.C.M.; 29 Atty. Gen. 563. His mere act of cashing the worith-
less check from public funds in his safe-keeping was embezzlement as
that offense is defined by section 89 of the Criminal Code, which
reads as follows:

"Every officer *** who shall loan, use, or convert

to his own use, or shall deposit in any bank or exchange
for other funds, except as specially allowed by law, any

-12-
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portion of the public moneys intrusted to him for
safe-keeping, shall be guilty of embezzlement ***.n

The statute appears to apply to all officers of the United States to
whom public monies are intrusted for safe-keeping, as well as to other
persons specially charged by statute with the safe-keeping of public

ds. Sec. 92, Criminal Code of the United States (U.S.C. 18:178);
13 Atty. Gen. 588,

Se Six officers, on the active list, or retired, testified for
the defense that the reputation of accused for honesty, trustworthi-~
ness end military efficiency prior to the offenses here involved, was
excellent (Ro 189,191; Def, Exs. B-E)o

6. During the trisl defense counsel objected to the introduction
in evidence of the checks of accused involved in Specifications 1, 2,
3, 4 and 5, Charge II, and Specification 1, Charge III (Pros. Exs. 4-8),
upon the ground that they had been obtained through an unreasonable =nd
unlawful search and seizure of the effects of accused. The objection
was overruled (Re 43-48). In a brief by civilian counsel, attached to
the record of trial, it is contended, as at the trial, that the checks
were 1llegally seized and therefore illegally received in evidence.

The evidence relating to these checks shows that in the course of
an investigation by the board of officers of the shortage of funds in
the possession of accused, the checks were taken by members of the
board from a locker trunk found in the office and custody of accused
(Re 42,43)., The trunk was a "government locker" and was "on the Com~
missary Officer's property account" (R. 57). By order of the command-
ing officer the trunk was opened in the presence of accused with a
duplicate key obtained from the Post Quartermaster. Accused 4id not
prohibit the opening of the trunk, but did not expressly consent there=-
to (R. 42,43). ‘

Inasmmch as the trunk containing the checks was in apparent use
by accused in the dilscharge of his official duties and was found in
a public office, and in view of the circumstances then known indicative
o. fraudulent conversion by accused of public monies, it is believed
that the search and seizure were not unreasonable or 1llegal., The
Judge Advocate General has held that a search, by order of a competent
commander, of public quarters occupied by an enlisted man on a military

13-
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reservation, the order having been issued in the exercise of a sound
discretion, was not "unreasonable"™ within the meaning of the search
and seizure clause of the Fourth Amendment to the Constitution.

JAG 250,413, July 23, 1930, See also CM 201878, Bashein. There
does not appear to have been .any abuse of discretion in the instant
case.

7 Assignments\or error other than as noted above and arguments
of eivilian defense counsel presented by his brief and orally, have
been considered by the Board of Review.

8. The accused is 45 years of age. The Army Reglister shows his
service as follows:

"Corp., BtTys A, 1 Fele, No¥eNeGe 19 June 16 to
4 Nove. 16; pﬁ., COXPey sgt. and SUDe Sgto, NeYeNeGe
and Btry. A, 104 F.A. 30 June 17 to 31 May 18; 2 lt.
of FeA., UsS.As 1 June 18; accepted 1 June 18; 1 1t.
of F.AQ, U.Sehs 21 Sept. 18; accepted 26 Sept. 18;
vacated 17 Septo 20e= 2 1t. Oof FoAe 1 J-uly 20; ace
cepted 17 Sept. 20; 1 1lt. 1 July 20; capt. 1 Nov,
32; Q,.M.C. 27 June 36."

9. The court was legally constituted. No errors injuriously af=-
fecting the substantial rights of the accused were committed during the
trial, In the opinion of the Board of Review, the record of trial is not
legally sufficient to support the findings of guilty of Specifications 1,
2, 3 and 6, Charge II, but is legally sufficlent to support the remain-
ing £indings of gullty and the sentence, and to warrant confirmation
thereof, Dismissal is authorized upon conviction of the 93d and 96th
Articles of Var, and 1s mandatory upon conviction of violation of the

95th Article of Var.
. %{ Me/% Judge Advocate.

y Judge Advocate.

Judge Advocate.

To The Judge Advocate General.



WAR DEPARTLENT (169)
In the Office of The Judge Advocate General
‘ Weshington, D. C.

Aug. 5, 1938
Board of Review
Cl 209988
Sentence suspended by President

UNITED STATES SECCND CORPS AREA

Ve Trial by G.C.M., convened at
Governors Island, New York,
May 12, 13 and 14, 1938,
Dismissal,

Lajor JOSEFH P. CROMJELL
(0-6934), Adjutent
Generel's Department,

OPINION of the BOARD OF REVIEW
McNEIL, BURDEIT end HOOVER, Judge Advocates.

l. The record of tvrial in the case of the officer nsmed above
has been examined by the Board of Review, and the Board submits this,
its opinion, to The Judge Advocate General,

2. The accused was tried upon the followlng charges end speci-
ficeations:

CHARGE I: Violation of the 6lst Article of War,

Specification 1: In that liajor Joseph P, Cromwell,
Adjutent General's Department, did, without proper
leave, absent himself from his office and duties
a8s Assistant Adjutant General at Headquarters
Second Corps Ares, Governors. Island, New York,
from about 9:00 a.m., August 10 to about 11:00
8ellle y August ll' 19370

Specification 2¢ In that Major Joseph P. Cromwell,
Adjutent General's Department, did, without proper
leave, absent himself from his office and duties
as Assistant Adjutant General at Headquarters
Second Corps Area, Governors Island, New York,
from about 9:00 a.m,, to about 4:30 p.m.,
September 14, 1837,
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CHARGZ II: Violation of the 96th Article of War.

Specification 1: In that lajor Joseph P. Cromwell,

Adjutant General's Department, having been :
specifically asked whether or not he could properly
perform the important duties of Adjutant General,
First Army, at the First Army CPX 1937, and having
been designated as Adjutant General of said First
Army upon assurances, given by him, the said Major
Cromwell, that he could be relied upon properly to
perform said duties; and thereafter, having re-
ceived a lawful order from Major General Frank R,
neCoy, the said liajor General lMeCoy beingz in the
execution of his office, to proceed at the proper
time from Governors Island, New York, to Fort
Devens, llass., and report to the Commanding
General, First Army, on August 23, 1937, for
temporary duty in connection with the First Army
CpPX, 1937, did, en route between said places, on
said date, fail to obey the same.

Specification 2: In that llajor Joseph P, Cromwell,

Adjutant General's Department, having been assigned
to duty as Adjutant Generel, First Army, at First
Army CPX, 1937, Fort Devens, Mass.,, after he the
said lajor Cromwell, hed given assurances that he
could be relied upon properly to perform the duties
of that important office, did, between Governors
Island, New York, and Fort Devens, Mass,, on or
about August 23, 1937, wilfully incapacitate himself
for said important mllitary duty through voluntary
overindulgence in intoxicating liguor.

Specification 3: In that Lajor Joseph P. Cromwell,

Adjutant General's Department, having received a
lawful order from }ajor General Frank R. ¥cCoy,

the said Major General licCoy being in the execution
of his office, in words and figures as followsy '

D



"HEADQUARTERS SECOND CORPS AREA
Office of the Corps Area Commender
Governors Island, New York.
September 15, 1937,
SUBJECT: Office Hours.
TO: Major Joseph P, Cromwell, A.G.D.
Governors Islend, N,Y.

In view of the irregularity of your past duty
attendance you will be present in your office at
least between the following hours:

' Weekdays, 9:00 a.m. to 12:00 noon
1:00 p.m, to 4:30 p.m,, except that
on days detailed to stey after 4:30 p.m., you will
remain until at least 5:00 p.m,

Saturdays, 9:00 a.m. to 12:00 noon, except that
on days detailed to stay after 12:00 p.m. you will
remein until at least 1:00 p.m.

Holidays as per announced schedule.

One afternoon per week will be available for
exercise,

By command of Major General McCOY:

G. A. MOORE (signed)

G. A. MOORE,

Major, A.G.D.,
Acting Adjutant General,"®,

did, repeatedly, at Headquarters Second Corps Area,
Governors Island, New York, between the dates of
September 15 and October 7, both dates inclusive,
1937, wilfully fail to obey the same.

CHARGE III: (Nolle prosequi.)
Specification: (Nolle prosequi.)
CHARGE IV: Violation of the 85th Article of War.

Specification 1: In that Major Joseph P, Cromwell,

Adjutant General's Department, was, at Governors

(1n)
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Island, New York, on or about October 12, 1937,
found drunk while on duty as Assistant Adjutant
General at Headquarters Second Corps Area,

Specification 2: In thet Major Joseph P. Cromwell,
Adjutant General's Department, was, at Governors
Island, New York, on or about December 14, 1937,
found drunk while on duty as Assistant to the

Officer in Charge of Reserve Affairs at Headquarters
Second Corps Area.

Specification 3: In that Major Joseph P, Cromwell,
Adjutant General's Depertment, was, at Governors
Island, New York, on or about December 28, 1937,
found drunk while on duty as Assistant to the
Officer in Charge of Reserve Affairs at Headquerters
Second Corps Ares,

ADDITIONAL CHARGE: Violation of the 61lst Article of War,

Specification: In that Major Joseph P, Cromwell,
Adjutent General's Department, on duty in the
Office of the Officer in Charge of Civilian Com-
ponent Affairs, Headquarters Second Corps Area,
Governors Island, New York, did, without proper
leave, absent himself from his duty at Headquarters
Second Corps Area, from about 9:15 a.m., April 13,
1938, to about 8:12 a.m., April 14, 1938,

He pleaded not guilty to, end was found guilty of, all charges and
specifications, No evidence of previous convictions was introduced.,
He was sentenced to be dismissed the service, The reviewing authority
approved the sentence and forwarded the record of trial for action
under Article of War 48, :

» 3. The evidence relating to Specification 1, Charge I, alleging
absence without leave on August 10-1l, 1937, shows that during the
day of August 10, 1937, accused was absent without authority from his
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office and from his duties as Assistant Corps Area Adjutant,
Headquarters Second Corps Area, Governors Island,, New York, and that
he did not return to his office and duties until about 11 a,m,,
August 11 (R. 19). August 10 fell on a Tuesday, the day assigned to
accused for his regular half-day weekly exercise (R. 22). At about
9:25 a.m. he telephoned to a warrant officer clerk on duty in the
office of the Corps Area Adjutent that he would be in the office in
about thirty minutes (R. 177). The immediate commanding officer of
accused, Colonel Raymond S. Bamberger, Adjutant General's Department,
Corps Area Adjutant, did not enter the uneuthorized absence on the
morning report for the reason that he did not know whether accused
had been absent from the post (R. 25). On August 12, however, Colonel
Bamberger addressed an official letter to accused stating that an
explanation of the unauthorized absence was desired, On August 16
accused returned the letter by indorsement as follows:

"1, No explanation 1s offered.' I telephoned the
office and thought possibly that that was sufficient,

"2, If I em to be treated as a civil service
employee, I can conform of course." (Pros. Ex, 1)

Accused testified that he telephoned to Colonel Bamberger but that
the clerk ™took the call",.  Accused esked whether anything of importance
had come into the office. The clerk's reply was satisfactory and ac-
cused asked him to tell Colapel Bamberger that accused had called,

His "business in town took longer®™ than he expected, and, that being
one of his recreation days, on which days he habitually left his office
at noon, he did not call again. (R. 212) Accused 4id not, when testi-
fying, recall where he was on August 10 and 11, but thought he was in
New York City on the morning of August 10 and the night preceding. He
telephoned from "the barber shop®. (R. 225) The letter from Colonel
Bamberger was not returned to accused for explanation further than that
given by his indorsement of August 16, Accused noted that he was not
carried as absent without leave on the morming report, but also noted
that coples of the letter and indorsement referred to were attached

to an efficiency report upon him., (R. 212) EHe bad no time off for
exercise during the week other than on August 10 (R. 213).

=0
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The evidence leaves no doubt that accused was absent without
leave from his office and duties between the hours and dates alleged
in Specification 1, Charge I. In his explanatory communication
submitted soon after his absence, he protested, in effect, the
fairness of the official action treating him as absent without
authority, and invited attention to his telephone call, It is not
suggested by the evidence that the telephone call involved any grant
of authority for the absence, but the fact that it ., wms made may
properly be considered, in connection with all the circumstances,
in possible extenuation of the offense., Violation of the 61st
Article of War was established.

4, The evidence relating to Specifications 1 and 2, Charge II,
alleging fallure to obey an order to proceed to Fort Devens, Massachusetts,
and report for a specific duty on August 23, 1937 (Specification 1),
and wilful incapacitation for duty about that date through voluntary
overindulgence in intoxicants (Specification 2), is substantially as
follows:

Rarly in August, 1937, Colonel Ulysses S. Grant, 3d, General
Staff Corps, Chief of Staff of the Second Corps Area and of the First
Army, told accused that he had tentatively selected him as Adjutant
General of the First Army during an epproaching Commend Post Exercise
(CPX), but, in view of certain difficulties accused "had gotten into",
wanted to be certain he could depend on accused to handle the duties
of that assignment. Accused stated that Colonel Grant could depend
on him to perform the duties in a thoroughly satisfactory manner.
(Pros. Ex. 4) Following this conversation, accused was, on August 11,
assigned as Adjutant General of the First Army, and, with other
officers, was, by command of Major General Frank R, McCoy, Commanding
General of the Second Corps Area, ordered to proceed to Fort Devens,
Massachusetts, to report there on August 23, 1937, for temporary duty
in connection with the CPX (Pros. Exs. 4,5). Accused departed from
Governors Island, New York, on August 22 (R. 63; Pros., Ex. 8). He
reported at Fort Devens, Massachusetts, at 9:49 a.m., August 24 (Pros,
Bxs. 9,10). A morning report (First Army) entry reciting that accused
Joined on August 24 was changed following a conversation between
accused and an Acting Adjutant General of the First Army CPX (an
officer not under the direction of accused) to recite that accused

v
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joined Angust 23 (Pros. Exs. 11,12; Def, Ex. A). He appeared at his
office at Army Headquarters at about 1l a.m. and stayed there for
about half an hour, during which time he gave to his clerk, Warrant
Officer Arthur B, Wood, some instructions as to the office work

(R. 193). Colonel Grant went to accused's gquarters following
luncheon end asked accused the reasons for his delay. Accused
referred to bad weather of the day before and stated that, having
been delayed, he had attempted to telephone. He suggested that
inasmich as there had been nothing special to do on the previous day
he had not failed in his performance of duties. Accused said that he
would go to his office at once but Colonel Grant told him that he
was not in a proper condition to do so, but should *get himself into
shape; by 4 p.m, for a staff conference called for that hour, (Pros.
Ex, 4

On August 24 the duties of accused included supervision of the
unpacking of files and other equipment, "arrangement of his office®,
allocation or subdivision of duties among the persomnel of his office,
and iisuanqe of any instructions the headquerters might desire (Pros.
Ex. 4). : ’

Warrant Officer Wood testified that when he fitst saw accused
at 1l a.,m, on August 24, accused eppeared to be sober, and "did perform
his duties™ (R. 193). Witness, however, believed accused had been
drinking, for he had en odor of liquor on his breath, his eyes were
bloodshot, he was "physically nervous® and he exhibited tremors in his
hands (R. 195). Accused was observed by another witness lying in his
bunk in quarters, with his clothes on, shortly after noon (Pros. Ex. 6).
Colonel Grant testified that when he went to accused's quarters after
luncheon, accused was sitting on his bunk and appeared to be ®"suffering
distinetly® from a "hangeover™ - he "looked as though he had had a
dey or night of dissipation, and the evidences of that was that his
eyes were bloodshot, his complexion was distinctly off color and he
showed every sign of great nervous tension; a certain amount of
trembling and having to concentrate tensely when he spoke and made
his replies®., In witness' opinion accused was not, due to his
condition, fit to undertake the performance of hia duties. (Pros. Ex, 4)
Captein Lawrence Ladue, Cavalry, Aide~de-camp to the Commanding General,

-l
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First Army CPX, testified that at Colonel Grant's request he accompanied
‘that officer to the quarters of accused at about 1 p.m., August 24.

He sew accused sitting on his bed putting on his shoes, Accused arose
to ackqowledge Colonel Grant's presence and ™apparently made a certain
effort 'to answer questions put to him", He seemed to have a "severe
hang-over" and to be "suffering from the effects of drinking"., (R. 43,44)
Colonel Jay W. Grissinger, Medical Corps, Corps Area Surgeon and Chief
Surgeon, First Army, testified that he saw accused several times in
quarters during the late aftermoon of August 24 or the morning of
Auvgust 25, and at one time talked to him for a few moments. Although
accused impressed witness as being "clear of mind", he was extremely
nervous, having a tremor over his whole body, his face was flushed and
his eyes were "injected". Witness bellieved that the condition of
accused was the result of "overindulgence in alcoholic liquors™.
Witness told the Commanding General of accused's condition, (Pros. Ex. 7)
Colonel Thomas C. Cook, General Staff Corps, Assistant Chief of Staff,
G=1l, First Army CPFX, testified that he observed accused at about 4 p.m,,
August 24, in the course of a staff conference and, from his appearance
and actions, reached the conclusion that he was drunk in the sense that
his mental and physical faculties appeared sensibly to be impaired
through the use of intoxicants (R. 47-49,52,61), and that he was not

f£it for the full performance of his duties (R. 49). Witness spoke .
casually to accused but did not have a conversation with him (R. 47).
Accused appeared to be overzealous in attempting to introduce his
assistant to the Commanding General {R. 48,54). Witness saw accused

at about 11 e.m., August 25, and observed that he was then "in a very
agitated, nervous and shaky condition™ (R. 48). Witness said to him:
*For heavens' sake, you cannot take another drink, Cromwell, you just
cannot do it™, and accused replied: "I know that; that is the reason

I am this wey, if I could only have another drink.,® Witness then

t0ld him: "Don't you teke a drink as long as you are in this town."

(R. 53)

Colonel Grant testified that the performance of duty by accused
after August 24 was "distinctly excellent or superior” (Pros. Ex. 4).
Colonel Cook testified that he had many official contacts with
accused during the CPX, and that beginning about August 26 accused
performed his duties in a very efficient manner - "we could not have
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had a better person" (R. 56).

For the defense, lir, B, B. Fowler testified that through a mutual
friend he arranged to accompany accused, in the latter's automobile,
fram New York City to Boston, Massachusetts, on August 23, Accused
telephoned witness in New York that his car was being repaired and
that he would pick witness up as soon as he could get the car. They
left New York about noon of August 23. It was raining. The traffiec
was heavy and they had some trouble with the car which necessitated
stops for repairs. They drove slowly and arrived in Boston at about
10 or 11 pe.m. (R. 178-180) Witness did not see accused take a drink,
and "saw no evidence of his being anything other than sober" (R. 181).
Accused used telephones two or three times en route, and said something
about attempting to comrminicate with Fort Devens (R. 180). Colonsl
¥William H. Jones, Jr., Infantry, testified that he was on duty at
Fort Devens on August 23 as "G-1, Umpire, First Army Base Ixercises".
Accused telephoned him about 10:30 p.m., August 23, and said tbat he
was in Boston, that he had had trouble with his car en route and would
be late in reporting. He asked whether it would be ™all right for him
t0 coms out on the morning of the 24th". Witness had no authority to
extend accused's time for reporting, and told accused so, but also
told him that since it was raining "if I were in his position that I
would report in the morning". (R. 184,185). Witmess did not gain the
impression that accused was .at this time in any degree intoxicated
(R. 186,187). Witness saw accused between 2:00 and 2:30 p.m., Oon August
24, and talked to him for about forty-five minutes but did not observe any
mental or physical impairment in him and believed him to be normal
(Re 186). He also saw accused two or three times on August 25, and
at these times observed no evidences of abnormality (R. 187). During
the CPX, witness umpired "reports and various other matters that
Major Cromwell submitted", and believed that his work was of superior
quality (R. 187,188)., Considering the rature of such of the duties of
accused on August 24 as were known to witness and the personnel
available to assist in performing them, witness believed that only
about five or ten minutes of accused's time was required therefor
(R. 188,189). Captain John W. Haubernestal, Engineer Reserve,
testified that while on active duty as Assistant Army Engineer,

First Army CPX, he observed accused at the staff conference on August 24,
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and saw nothing abnormal ebout him, Witness' employment in civil
life required him to pass upon the sobriety of many men employed by
a railroad company. In the light of his experience, he deemed
accusqd fit for his duties. Witness also saw accused at dinner and
after dinner on August 24, and saw him and transacted official
business with him on August 25. In witness' opinion accused wes not
drunk or unfit for his duties at any time at which witness sew him,

Accused testified that he did not recall that Colonel Grant
specifically asked him whether he could properly perform the duties
of Adjutant General in the CPX, but accused did tell Colonel Greant
~ that he would do as well as possible (R. 216,217). Accused's automobile
was damaged in a collision in New York City on August 22 and he could
not obtain repairs until the following day. He "probably had two or
three" drinks that evening, but did not become drunk. Before lunch
on August 23, he had one or two drinks of Scotch whisky, @s he recalled.(R,.229)
He had no recollection as to whether he drank en route to Boston and
bhad he been asked whether he

"took a drink on that occasion from force of habit I
would have answered: 'Yes.' It was news to me that I
did not. I remember talking to Mr. Fowler about this
and he said it was terrible weather and for that reason
we did not have any liquor." (R. 214)

In Boston, being tired, he had two or three drinks but did not become
drunk (R. 215,231), En route he tried two or three times to reach the
Adjutant at Fort Devens by telephone (R, 232) but did not succeed, and,
after arrival in Boston, being "™worried about the matter®, called
Colonel Jones, He asked Colonel Jones: ¥

"what was doing there and I believe he stated, as I
remember it, 'Nothing but organization dutles.,' He
told me that on account of the weather and because
there was nothing important doing there that I should
stay over in Boston and come on over to camp the next
morning., I did what he stated, I knew he did not have
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authority to grant me permission to stay in Boston.
However, I had accepted telephone reports in my
position many, many times and I thought apparently
Devens did."™ (R. 215)

Accused knew he was not missing any important duties. Had he thought
that there was any reason for continuing on to Fort Devens the night
of August 23, he could and would have done so., (R. 216) It occurred
to him that he might telephone Colonel Grant but he decided that it
was not "worthy of bothering him with" (R. 233), He later told
Captain Prouty, Adjutant at Fort Devens, of his conversation with
Colonel Jones and asked him to consider this conversation as a report
as of August 23, Captain Prouty egreed (R, 234). The Adjutant General,
First Army, had nothing to do with the records of presence or absence
of personnel connected with the CPX (R. 215). The duties of accused
on August 24 were very light, but he went to his office and discussed
with Warrant Officer Wood the arrangements that had been made, Mr.
Wood ™was thoroughly prepared to do that job and I normally give him
very few instructions”. Accused "could have attended to everything
that needed attending to"., He was "a little shaky" on August 24
because he had had very little sleep the night before, and his clothes
were disheveled because he had worn them on the trip to Boston. (R. 218)
Having had but little sleep on the night of August 24 as well, because
of a poor bed, he was a "little shaky™ on August 25 (R. 219). Asked
as to how many drinks would be required to give him a "hang-over”,
accused testified: .

"if a hang=-over means that you are nervous, have a
headache, are a 1little foggy, and not quite as keen as

you are normally = that is what it meens to me - I might
say that I have had a hang~over from two or three

bottles of beer, beer particularly incidently.® (R. 231,232)

It is clear from the evidence that after having been speclelly
asked as to whether he could be depended upon to perform the duties of
Adjutant General of the First Army CPX, and after having given
assurances in the affirmative, accused failed to obey such part of
the order given him by the Corps Area Commander as required him to
report for such duty at Fort Devens on August 23, 1937, as charged in
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Specification 1, Charge II. He reported on the following day, having
in the meantime, on August 23, communicated by telsphone with an
ofticer, Colonsl Jones, at fort Devens. It 1s not contended that
Colonsel Jones had authority to excuse accused's failure to report in
person at Fort Devens or that he pretended to grant such authority,.
The fact that accused did cammnicate with Fort Devens tends to
demonstrate that he was fully aware of his duty to reach Fort Devens
on the dey specified in the order. His comrmnication by telephone,
together with such assurances as were given him by Colonsl Jones in
the course thereof are for consideration as possible elements in
extemuation. Violation of Article of War 96 was established.

With respect to the allagations of Specification 2, Charge II,
that on or about August 23 accused wilfully incapacitated himself for
his duties in comnection with the Army CPX, through excessive indulgence
in intoxicating liquor, the testimony shows that he was under the
influence of liquor on August 24 in sufficient degree, in the opinion
of the First Army Chief of Staff, to require his temporary absence
from his duties. On this and on the following day he exhibited
drunkenness which responsible officers deemed to be of a degree
sufticient to impair his capacity for the full performance of duty.
Ho denied excessive drinking end testified that he was at all times
fully able to perform such dutiss as were given him, and witnesses
testified in his bebalf that they believed he was not drunk on August
23, 24 or 25, On all the evidence, there csn remailn no reasonable doubt
‘that eabout August 23 accused did, as charged, wilfully incapacitate
himself tor his duties to an appreciable degree, through the voluntary
use or intoxicants, and that this ineapacity extended at least through
August 24, a part of the period of the CPX.

Accused, in testifying (R. 217), and military defense counsel,
by a brief filed with the record of trial, have suggested that
Bpecification 2, Charge II, was defective in that it could not be
determined therefrom whether it was intended to allege that the
incapacity of accused extended over the entire period of the CPX.

It was proved that the incapacity did not extend beyond August 25.
In the opinion of the Board of Review, the specification sufficiently
epprised accused that he was charged with wilfully incapacitating
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himself for the specific duty alleged, a military offense violative

of the 96th Article of War regardless of the duration of the incapacity.
It does not eppear that any possible defect of the specification in
alleging the duration of the incapacity misled the defense or otherwise
injuriously affected the substantial rights of accused. The error

in pleading, if such existed, was not therefore fatal., Per. 87 b, M.C.M.

5. The evidence relating to Specification 2, Charge I, alleging
absence without leave on September 14, 1937, shows that on that date,
a Tuesday, between 9 a.m. and 4:30 p.m., accused was absent without .
authority from his office and duties as Assistant Adjutant Generel,
Headquarters Second Corps Area, Governors Island, New York (R. 27,28).
. At about 12:18 p.m., he telephoned his office and asked for Major George
A, Moore, 14th Cavalry (R. 35,36), Acting Adjutant General (R. 27).
Upon being advised by Major Floyd Marshall, Infantry, an Acting
Assistant Adjutent General, that Major Moore was at lunch, accused
asked Major Marshall to tell Major Moore thet accused would return
from New York City to Governors Islend on the 1:30 p.m. boat, and would
then take care of any work which might have reached his desk. Major
Marshall agreed to deliver the message (R, 35,36; Pros, Ex. 3), and
did so (R. 36). Accused did not return to Governors Island (R. 28,34)
until after 9 p.m., at which time a message directing him to report to
Military Police Headquerters was delivered to him (R. 33,34). At about
9:30 pem. (R. 39), in the presence of Major Moore and Colonel Thomes C.
Cook, Assistant Chief of Staff, G-1, Second Corps Area (R. 40), in the
course of a discussion with Colonel Cook concerning his absence,
accused "said that he had just got back, that he had sufficient .
reasons for not getting back that he did not wish to disclose"” (R, 41).
On September 15, an official letter signed by Major Moore, by commend
of Major General McCoy, Corps Area Commander, was addressed to accused
directing him to explain his absence without leave from 9 a.m. to
9:30 pe.me 0f September 14. Accused returned the letter by indorsement

stating: .

#l, T reported by telephone; no other explenation
is offered, ,

"2, It is requested that I be placed on regular
leave of absence for that day., I have sufficient leave
due me to cover," (R. 30; Pros. Ex, 2)
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Major Moore testified that accused was not, to witness' knowledge,
placed on a leave status (R, 31),

Accused testified that after telephoning Major Marshall he *did
not hurry back®”, but intended to go to his office and attend to any
accumulated work, In telephoning he followed a “procedure* he had
used previously and "nothing has happened", His explanatory
indorsement not having been returned to him, he assumed that his
explanation was satisfactory, but noted that the letter and indorsement
were attached to his efficiency report. He also noted that he was not
carried as absent without leave on the morning report. (R. 213,214)

Absence without leave on September 14, between the hours alleged
in Specification 2, Charge I, in violation of the 6lst Article of War,
was proved, Again it was shown that accused telephoned his office
during his absence, but, again, no suthority for the absence was
gained es a result of the telephone conversation, EHe asked to be
placed on leave of absence, but this was not done and the request did
not affect the legal propriety of his absence. Such extenuating effect
as the telephone conversation mey have had was limited by eccusedt's
failure to report for duty at or about the hour stated to Major Marshall,

6. The evidence s to Specification 3, Charge II, alleging
wilful failure by accused to obey an order es to hours of attendance
at his office, shows that about 10 a.m., September 15, 1937 (R. 69),
following approval thereof by the Corps Area Chief of Staff (R, 74;
Pros., ¥x. 13), there was addressed and delivered to accused a letter
dated September 15, signed by Major G. A. Moore, by command of Major
General Frank R. McCoy, the body of which was as follows:

*In view of the irregularity of your past duty
attendance you will be present in your office at least
between the following hours:

Weekdays, 9:00 a.m, to 12:00 noon
1:00 pems to 4:30 pem., except that
on days detailed to stay after 4:30 p.m,, you will -
remain until at least 5:00 p.m.
Saturdeys, 9:00 a.,m. to 12:00 noon, except
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that on deys detailed to stay after 12:00 p.m, you
will remain until et least 1:00 p.m,
Holidays as per asnnounced scheduls,
, One afternoon per week will be available
. for exercise,"” (Pros. Ex. 13)

It wes returned by accused at about 11 a,m., by indorsement containing
the remark "™oted" (Pros, Ex. 13)., Accused left his office at noon
and returned from lunch this date at ebout 1:40 p.m. (R. 69,73). ,
On September 16 he reported at his office at 9:15 a.,m.,, left et noon,
end returned at 1:10 p.m. (R. 73; Pros, Exs, 14,15). On September 29
accusel arrived at his office at 9:30 a,m. On October 5 he arrived

at 9:10 a.m. {R. 73; Pros, Exs, 15,16), On October 6 accused
telephoned 4 Major Moore at 8:58 a.m.' and said he would ™make the
9:30 boat", Major Moore %0ld him "things were looking serious again®
and that he should be "sure to be here", Accused replied that Le
Mwented to be in shape and would meke the 9330 boat®, He did not,
however, reach his office until 10:40 a.m. He left at 12:22 p.m.

and returned at 2:45 p.m. (R. 74,88; Pros. Exs. 16,17) On October 7
acoused left his office at noon and returned at 1:15 p.m. (R. 743
Pros, Ex, 18). During the period in question eccused was in charge

of the miscellaneocus division of the office of the Corps Ares Adjuteant
and at about this tims was Exeocutive Officer and Water and Motor
Transportation Officer, It was proper for him to dispatoh automobiles
although not in his office at the time (R, 76,80). Major Moors
testified that had accused been prevented by outside duties from being
in bis office, witness would have expected acoused to notify him, but
that no suoh notice was received (R, 80-82). Major Moore testified
thet he ocoupied quarters st Governors Island immediately above those
occupied by accused, and that "for a period" their relations were very
friendly (R. 83), and "So far as I am concerned, they are still
friendly, but * * * after a certain period the normal scoial relations

ceased" (R, 88),

Acoused testified that "there was no wilful intention on my pert
to disobey an order, definitely not" (R. 219)., He had, after duty
hours, spent considerable time in attending to the dispatoh of
official cers, snd this may have caused tardiness dut "I don't want
the ocourt to get the impression that that was eztirely to blame for
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my derelictions., - I do not think they were. I have no recollection

of that, I have no recollection of the matters; I frankly don't know,
* * * T am in no way offering this as a definite explenation of my
derelictions because I have no distinct recollection of the incidents®™,
(R. 220,221) He "did not like the order very much®, however, on
account of his outside duties (R. 219). Prior to receiving the order
he had habitually taken more than an hour for lunch (R. 221), EHe
usually arrived at his office at about 9 a.m, and left sbout 5 or 6 p.m.
and "worked many, many nights" (R. 221,222}, He did not "watch
particularly the hours of his arrival and departure (R. 221) but
attempted to obey the order fvery strictly” by cerrying out the spirit
thereof (R. 237,238), He did not recall that he reported the reasons
for his terdiness (R, 237), and did not think that his violations

of the order were of material importance (R, 238,239).

The evidence establishes the order to accused as set forth in
Specification 3, Charge II, and the failure by accused, on eight
occasgsions over a period of twenty=three days, strictly to obey it.
Certain of the lapses in attendance were brief and others were of more
material duration, Accused contended in his testimony that he attempted
to obey the "spirit® of the order, but admitted that he did not "watch
particularly® the hours of his attendance, Accused testified to duties
outside his office but he did not assert and the evidence does not
indicate that such duties caused his tardiness on any particular
occasion. Upon all the evidence it is believed the court was justified
in its finding that the failure to obey was wilful in the sense that
it was contumacious or animated by gross indifference, and was not the
result of mere heedlessness, remissness or forgetfulness, The falilure
to obey was violative of the 96th Article of War, whether or not it
was "wilful?”, The offense was not charged as wilful disobedience such-
as is violative of the 64th Article of War, Military defense counsel,
by his brief, contends that the specification here involved was
defective in that it did not state the specific dates of alleged
violation of the order., It charged that accused M"repeatedly * * *
between the dates of September 15th and October 7th, both dates
inclusive, 1937," failed to obey the order, and thus apprised accused,
within what must be deemed to have been reasonably ciose limits, of
the dates of his alleged fallures. No objection was made during the
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trial to the sufficiency of the specification, and no objection was
made to the introduction of evidence in support thereof upon the
grounds of uncertainty of the allegations. It is clear from the
record phat accused was not misled in his defense by the fallure to
allege specific dates of violation of the order, and that his
substantial rights were not otherwise injuriously affected thereby.
Per, 87 b, M.C.M.

7. The evidence relating to Specification 1, Charge IV, alleging
that accused was found drunk on duty on October 12, 1937, shows that
accused appeared in his office on that date at about 9:15 a.m. (R. 89).
He sat down at his desk and looked at some papers, but in a few
minutes leaned back in his chair and closed his eyes, apparently in
sleep. Sometime later a clerk shook him and patted him on the back
of the neck in an attempt to arouse him. Accused thereupon leaned
forward, placed his arms and head on the desk and continued, apparently,
to sleep. (R. 103) His sleep seemed to be "™uncontrollable, irresistible
action" (R, 1038). His telephone rang, and another officer in the room
tried to arouse him by shaking him but without suceess (R. 10l). Ac-
cused remained in apparent sleep until about 10:15 a.m. (R. 100). At
about this time Major Moore, Acting Adjutant General, Second Corps
Area, who had been away from the office, entered. After a short
interval, having concluded that accused was drunk and unfit for duty,
he told accused that he was unfit for duty and ordered him to report
to the station hospital at Fort Jay for examination. Accused remonstrated,
asserted that he was fit for duty, and started to work Oon some papers
on his desk. A few minutes later Major Moore repeated his order,
Accused remarked in effect that Major Moore's action was a "low-down
trick"™ but finally at sbout 11:40 a.m. arose and left. {R. 91,92)

Ma jor Moore testified that accused!s "hair was disheveled; his speech
was thick; he had difficulty in enunciation; his eyes were partislly
glezed™ (R, 90). Major E. F. Olsen, Adjutant General's Department,
an Assistant Adjutant General who was in the office at the time,
testified that accused's "face was flushed and he looked somewhat
bloated., His eyes were half-closed., That was pot his normal
appearance", (R. 101) Major Floyd Marshall, Infantry, an Acting
Assistent Adjutant General who was also present, testified that ac-
cused's face was flushed, that his "expression" was not normal, and
that he walked unsteadily (R. 104). Majors Olsen and Marshall also
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were of the opinion that accused was drunk (R. 101,103). Major
Marshall did not recall that accused's voice was "thick" or unnatural
(R. 105). Accused was examined at the station hospital at about

noon by three medical officers and was found to be drunk - suffering
from acute alcoholism (R. 110,119). A blood analysis showed alcohol
in his blood in the amount of 3.5 milligrams per cubic centimeter;
and a urine analysis showed alcohol in the amount of 2 milligrams per
cubic centimeter (Pros. Ex. 20). Two of the medical officers who
exemined accused testified that the alcoholic content of his blood as
found was very high and indicative of "exeggerated®™ or frather advanced"”
alcoholism (R, 117,121). One of them, Lieutenant Colonel Edgar F.
Haines, Medical Corps, testified with respect to the blood analysis:

"3.5 milligrams represent an excessive emount. Anything
up to 1,5 might be considered as normal, As far as
aiding in the diegnosis of intoxication, anything from
1.5 and beyond indicates some degree of intoxication.

3.5 1n the blood indicates a rather advanced intoxication.
When you reach 4.0 a person 18 incepaeble of any action.
He is on his bed or lying down in the street."” (R. 122)

Accused was hospitelized from October 12 to October 16, with a final
diegnosis of "(1l) Alcoholism, acute, moderate, (2) Alcoholism, chroniec,
moderate.” (Pros. Exs. 18-20)

Lieutenant Colonel John H. Sturgeon, Medical Corps, testified for
the defense that in sobriety examinations anaslyses of blood and urine
to determine alcoholiec content are “very important, but they are not
absolutely diegnostic®, In most cases & men would be drunk who had
as much as 4 milligrams of alcohol per cuble centimeter of his bloogd,
but there might be exceptions. (R. 206) Treatment for chronic
alecholism would include alcohol if the patient should have delirium
tremens, The clinical record of the treatment of accused did*not show -
the use of alecohol. (R. 209,210)

Accused testified that he had consumed "very little" liquor on
the night of October 11, and continued:

7T had bad something to drink, yes, there was no question

about that and I was out very late, * * * I drove my
car down from midtown, New York, on the morning of the

—18-



(187)

12th. I was perfectly aware of what was going on. I
signed a few papers which were in my desk or rather on
my desk. Nothing happened for a few minutes. I closed
my eyes. I was sitting up, but I was not asleep. I
was perfectly aware of whet was going on. I could have
handled my desk all right. I had less alcohol then

the findings of the board indicated on a previous
occasion when they found me sober, I am quite sure
when the sleepiness wore off, I could have handled
everything all right. I do not say I was as bright-eyed
as I am right now. However, I was certainly capable

of handling my work at that time." (R. 222)

He might have told one of the medical officers who examined him that
he "returned with a hang-over®™, but did not believe that he so stated
(R, 236).

The evidence of drunkenness on this occasion 1s positive and clesar,
Accused was at his desk during office hours and made an apparent effort
to perform his duties. He contended that he could have performed his
duties and thus, inferentially, denied drunkenness, but such denial
is without weight in the light of the uncontradicted proof of his
condition, and the conclusions of the medical officers., The finding
of the court under Specification 1, Charge IV, that accused was drunk
on duty, in violation of the 85th Article of Wer, was fully justified,

8. The evidence as to Specifications 2 and 3, Charge IV, alleging
that accused was drunk on duty on December 14 and 28, 1937, is sub-
stantially as follows:

On December 14, 1937, a Tuesday, accused was on duty as an
assistant to Colonel George H. Baird, Cavalry, Officer in Charge of
Civilian Component Affairs, Headquerters Second Corps Area. His office
hours were from about 9 a.m., to 12 noon, and from 1 p.m. to 4:30 p.m.
He was not present at his desk during the forenoon. (Re 125) At
about 2:30 p.m. he entered a doorway of his office and remerked to
Major George H. Hadd, Infantry, another assistant: "I have not domne
anything wrong., I met a friend in town and had a couple of beers."

He then came to Major Hadd's desk, sat down and said: "Incidentally
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this man is a friend of yours." Major Hadd testified that accused's
face was "very flushed" and his eyes were bloodshot, (R. 135) Accused
went to his desk and hendled some routine papers (R. 129,132,135).
While there his eyes were, on one or two occasions, closed (R. 136).
Colonel Baird entered the room and noted that accused's face was
flushed, that he was exceedingly nervous, and that his eyes were
bloodshot (R. 125,128,129). Colonel Baird and Major Hadd testified
that in their opinion accused was suffering from & "hang-over® and
was drunk within the definition of drunkenness appearing on page 160.
of the Manual for Courts-Martial, in that his faculties appeared to be
sensibly impaired (R. 125,126,135,136), Colonel Baird qualified his
testimony in this regard by stating that he did not think the mental
faculties of accused were sensibly impaired (R. 128), although he
questioned his ability to perform "the duties of a staff officer of
his grade and branch in active service" (R. 126). Colonel Baird
permitted accused to remain at his desk until 4:30 p.mes = "there was
no occasion for my ordering him to his home at that time. * * * There
was very little for him to do. What there was, he did." (R. 129)

Ma jor Hadd testified that he did not believe accused was entirely
competent to handle important duties (R, 137,138,141). Both Colonel
Baird and Major Hadd testified that they did not conclude that accused
was "drunk®™ until the definition contained in the Mamual for Courts-
Martial was brought to their attention (R. 131,138). Colonel Baird
testified that he reported to the Corps Area Chief of Staff that
accused "had a hang-over" (R. 130) but did not believe he reported
.that accused was drunk on duty (R, 130,131). On December 15 Colonel
Baird advised accused that he was in the office "™on probation™, that
under the circumstences it was "very wrong for him to indulge in any
drinking®, and that he should stop it entirely., Accused replied,

"You are perfectly right.” (R. 127)

By previous arrangement with the other officers in the office
handling Civilien Component Affairs, accused was assigned as the sole
officer on duty for the day of December 28, 1937, between the hours
of 9 a.m, and 4:30 p.m,, with lunch time out (R, 142,143,149), Accused
was not present in the foremoon, however, and Major Hadd, at Colonel
Baird's direction, assumed the duty (R. 149). Accused entered the
office at 1:30 p.m. Major Hadd testified that at this time "his face
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was very flushed; he had an overcoat on with the collar turned up,
his hat was over his eyes, and his eyes were a little bit bloodshot.
He appeared to be much the worse for wear." Accused addressed Ma jor
Hadd, &sked if General McCoy or Colonel Grant was in, and stated that
he "felt like raising hell”., After a few minutes Major Haedd told
accused he should go home, but accused sat at his desk and looked at
some papers. (R. 150,154) Colonel Emer Yesger, Field Artillery,
entered the office and accused said: "How in the hell did you get
away from the CCC?" No response was made., (R. 151) Colonel Yeager .
had been on duty at Headquarters Second Corps Area as "CCC Executive®
since May 17, 1937 (R. 158). Some ten or fifteen minutes after sccused
sat down at his desk, Major Hedd noticed that his eyes were closed,
and he again suggested that accused go home. Accused answered: "I
think I will, I am not feeling so well" (R. 151); possibly said that
he would be at his home if needed, and then left the office (R. 153a).
Accused was in the office "not more than one hour". Major Hadd
testified thet in his opinion accused, while in the office, was
suffering from a "very bad hangover" (R. 150), was drunk within the
definition of drunkenness appearing on page 160 of the Manual for
Courts-Martial, and could not properly have performed bhis normal
duties (R, 152).

Accused testified that he "was very definitely not drunk on
December l4th or on December 28th" (R. 223), and did not learn that
anyone considered him drunk until the charges were preferred (R. 222).
He did not recall where he was on the night preceding December 14,
but may have been in New York City with out-ofetown friends, and
probably drank some liquor. While he did not on December 14 "feel
as perk as I do now", he 41d not drink enough to meke him drunk or
unfit for duty (R. 239), and he "worked", had a discussion with the
chief clerk, and "could have handled anything that came up™. He was
in bis office two hours and "did concentrate on the work". (R. 223)
On December 28 he spoke "jokingly"™ to Major Hadd and Colonel Yeager,
and understood thet Major Hedd "jokingly" suggested that he go home,
but did not order him to do so. When the suggestion was repeated,
accused said he would go home if lajor Hadd was to remain in the office,
and that accused would be at his home if wanted, He did not belleve
that on this day he "™handled a single paper®”. The duties during the
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holiday period were very light. (R. 223,224,240,241)

Thers is convincing evidence that on the Qates alleged in
Specifications 2 and 3, Charge IV, accused was found drunk while on
the duty described in these specifications, The drunkenness proved
was less in degree than that of Octodber 12, but, in the opinion of the
Board of Review, the evidence shows that it was of sufficlent degree
sensibly to impair the rational and full exercise of the mental and
physical faculties of acocused., In each case, he actually entered
upon his preseribed duties while drunk within the meaning of the 85th
Article of Wer. The fact that he may have completed little, if any,
of the routine work assigned to him is not material, for in each case
it 18 clear that he wes "on duty" and was not %off duty". Par. 145, M.C.M.

9. The evidence relating to the Additional Charge and its Speci-
fication alleging absence without leave on April 13-14, 1938, shows
that while on duty as an Assistant to the Qfficer in Charge of Civilian
Component Affairs, Headguarters Second Corps Area, accused absented
himself without leave from his desk and dutles from about 9:15 a.m,,
April 13, 1938, to about 8:12 a.m,, April 14 (R, 157,159,161)., He
was cerried on the morning report as so absent (Pros. Ex. 21). At
about 12:55 p.m., April 13, acoused telephoned Major Hadd and, among
other things, stated that if there was nothing important on hand he
would not be in the office that day, that he was "busy doing some money
business or monkey business™ (R. 161). Major Badd told accused there
was nothing important in the office for him at thet time, and at the
close of the conversation, in response to some remark by acocused which
Major Hadd did not understend, said "0.K." Accused's speech Mseemed
incoherent®™ to Major Hadd, Major Hadd ranked accused by one file on
the promotion and relative renk lists. Major Hadd did not give accused
permission to be absent (R. 162), 414 not intend to do so (R. 163),
and did not consider that what he said gave accused tacit authority
to remain away from his office (R. 165), In a conversation with Major
Hadd about April 15 accused appeared to be "surprised” that he hed
been marked absent without leave (R. 164). Colonel Baird testified
that he had grantedd accused permission to be absent whenever he had
asked for it, but that he did not give him "general permission to be
absent at any time®., Accused frequently sald that he did nct have
much to do. (R. 159)
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Accused teatified that Colonel Baird had been ®“very gemerous in
giving me permission to work on my case"™, and om April 12 accused
heard of the whereabouts of a witness, lir. Fowler. During his
absence on April 13 and 14 he "was running down this witness", and
a8 he recalled was, at night, at the New Yorker Hotel in New York
City. (R. 224,242) He telephoned Major Hadd and told him he would
come to his office at once if there was emnything importamt for him to
do, and understood lajor Hadd to approve his absence by saying "0.K."
Accused was certain that he did not tell Major Hadd that he would
not come to his office. He told him that he was attending to ™some
monkey business™, thus referring to his efrorts to locate Mr. Fowler.
’fhere w:)as a "complete misunderstending™ between accused and Major Hadd.

R. 224

The absence allsged was not denied, and the evidence shows that
pemission to be absent was not given to accused. He testified that
he believed his conversation with Major Hadd carried tacit authority
for his absence following the conversation, and believed that Colonel
Baird, his immediate commanding officer, would not take exception to
eny part of his absence. Whatever may have been his belief in these
respects, 1t is clear that accused did not have express or implied
euthority to be absent. The fact that he telsphoned his office during
the day, togethear with the substance of the telephone conversation,
is for such consideration in extemation as may be warranted by the
entire record.

10, The defense introduced in evidence the efficiency report file
of accused covering the period of his commissioned service to Jume 19,
1936 (R. 243; Def. Ex. E). Six of the reports, covering about two years
and nine months, carried general ratings of superior; thirty of the
reports, covering ebout twelve years, carried general ratings of
excellent or the equivalent; and three of the reports, covering about
two years, carried general ratings of satisfactory or the equivalemt.
Many of the reports contained commendatory remarks. There were no
general ratings of unsatisfactory or the equivalent., The file shows
that accused was cited in orders of the Fifth Division, Juns 27,
1919, for distinguished conduct in action, as follows:

"Though severely wounded on the morning of October
14th, 1918, in the Argonne~Meuse Offensive, continued
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in command of his company until the objective was
reached and positions consolidated. He was evacuated
then only when ordered to the rear by his Battalion
Commander. This officer showed exceptional courage
udder the heaviest fire to which the regiment was ever
subjected,”

and that on account of this citation.the wearing of a silver star was
authorized. On November 6, 1922, he was awarded the Distinguished
Service Cross, with citation as follows:

"For extraordinary heroism in action near Cunel, France,
October 14, 1918. When the assault battalion of his
regiment had been held up by terrific hostile artillery
and machine gun fire, upon learning of the loss of =all
the company commenders, Lieutenant Cromwell voluntarily
left the supporting battalion went forward through an
almost overwhelming enemy fire to the advance position
of the assault battalion, where, although wounded in
the erm, he assisted the battalion commander in leading
the men from a very disadvantageous position to the
capture of a nearby hill held by the enemy, and later
in the hostile counter attack assisted in the defense
of the position,™

He was also awarded a Purple Heart on account of a wound received in
action October 14, 1918, Three commendatory letters for efficient
performaence of dquties following the World War are attached to the file,
He graduated from the Commend and General Staff School in 1936, with
an ecademioc rating of satisfactory, not recommended for further
training in high command or general staff duty.

In rebuttal the prosecution introduced in evidence three efficiency
reports upon accused covering the period July 18, 1936, to October 19,
1937, in which his general ratings were unsatisfactory (R. 244; Pros.
Ex, 22), Attached to these reports are correspondence and copies of
letters and reports relating to accused's overindulgence in alcoholic
liquor and absences without leave during the period involved, part,
but not all, of which relate to occurrences involved in the charges,

24w
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'

11, Nine of the twelve members of the court signed a recom-
mendation for clemency, attached to the record of trial, which contains
the following: ’

"In view of his distinguished record in the face
of the enemy during the World Wer and his fine record
of performance of duty in peace time since that War
until his present tour of duty at Headquarters, Second
Corps Area, as evidenced by his efficiency reports
which are part of the record in this case, it is recome-
mended that the sentence in his case be commuted so as
to retain this officer in the service."

Another member of the court signed a similar recommendation, attached
to the record of trial, with the added recommendation that the sentence
"be commuted by the reviewing authority to a severe sentence which
will not involve complete separation from the service at this timer,

In approving the sentence, the reviewing autbority stated in his
action:

"Ten out of the twelve members of the court have recommended
¢lemency based primarily on the accused's war service. The
only favorable action that ecould be teken on this recom-
mendation would necessitate the retention of the accused
in the Army, It appears very conclusively from the record
of trial that the accused's service has been given every
possible consideration and in each instence leniency ex-
tended to him has been followed by additional misconduct.
Under these circumstances, it 1s apparent from the record
of trial that favorable action upon the recormendation

by the members of the court to clemsncy would be detri-
mental to the interests of the service.™

12, Briefs have been presented to The Judge Advocate General
by civilian counsel and, as noted above, by military defense
counsel, In addition to discussing the merits of the findings
end sentence, and in addition to matters hereinbefore discussed,
counsel suggest irregularities and errors in the proceedings in

=25=
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several particulars. All assignments of irregularity and error have
been carefully examined and found to be without legel merit. Dis-
cussion o; certain of them eppears to be appropriate,

Civilian counsel suggests that Major General Frank R. McCoy,
the authority which appointed the court, was in legal effect the
accuser or prosecutor within the meening of Article of Wer 8, This
contention is based upon the circumstances appesaring from the record
and accompanying papers, that prior to the time the charges were
preferred General McCoy expressed concurrence in and commented upon
certain adverse entries in efficiency reports upon accused involving
references to derelictions later made the subject of certain of the
charges (Pros. Ex, 22, pp. 69,82,100); that General McCoy denied in
person an appeal by acocused from an entry on a sick report and a
decision that his hospitalization beginning October 12, 1937, was not
in lipne of duty and was due to causes within the purview of the act
of May 17, 1926 (Pros. Ex. 22, pp. 89,90); that accused wae a member
of General McCoy's staff at the time of the commission of his offenses;
that other members of General McCoy's staff participated in investigation
and advice relating to the charges, signed the charges and testified at
the trial as witnesses for the prosecution; and that charges were added
upon advice of the Corps Area Judge Advocate or Corps Area Adjutant
General, which were not recommended by the Corps Area Inspector,
Counsel also refers, by letter dated July 18, 1938, supplemental to
his brief, to what purport to be coples of correspondence, attached to
his letter, indicating that on July 12, 1938, General McCoy incorporated
in correspondence relating to a recent efficiency report upon accused
comments to the effect that he believed the service of accused during
a part of the period covered by the charges was unsatisfactory because
of his commission and conviction of certain offenses involved in the
charges, It is to be noted also that the orders, violations of which
are alleged in Specifications 1 and 3, Charge II, were issued in the
name of General McCoy.

Peragraph 5 & of the Meanual for Courts-Martial contains the
following: '

"Fhether the commender who convened the court is -
the accuser or the prosecutor is mainly to be determined

w26
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by his personal feeling or interest in the matter,
An accuser either originates the charge or adopts and
becomes responsible for it; a prosecutor proposes or
undertakes to have it tried and proved, * * * pction
by a commander which is merely official and in the
strict line of his duty can not be regarded as sufe
ficient to disqualify him, Thus a division commander
may, without becoming the accuser or prosecutor in
the case, direct a subordinate to investigate an
alleged offense with a view to formulating and pre-
ferring such charges as the facts may warrant, and
may refer such charges for trial as in other cases,.®

There is not in the record of trial and accompanying papers eny
reasonable basis for a suggestion or suspicion that General McCoy at
any time enterteined any personal feeling or interest which might

have led him to accuse or prosecute Major Cromwell, Whatever personal
action was teken by him upon the efficiency reports and upon the
appeal from the decision involved in the sick report entry was manifestly
taken in an official capacity and in the striet line of his duty., The
personal action taken prior to trial shows that General McCoy, at thse
time of his action, was of the opinion that the entries on the efficiency
reports and sick report were based upon facts end were fairly made, but
is not indicative of any intention on his part at any time to originate
or adopt charges covering the transaections involved or to undertake
trial or proof of charges. The circumstance that accused was & member
of General McCoy's staff, while making the latter's official action

in the premises appropriste, was not of a nature to suggest personal
animogity or personal interest in triel end punishment, The actions
of General McCoy's staff do not appear to have extended beyond the
sphere of their proper official duties, and are not in any manner
indicative of personal feeling or interest on the part of General
McCoy. The orders involved in the charges may have been issued without
General McCoy's personal kmowledge, but even if issued at his specific
direction this circumstance, standing alone or considered in the light
of the other circumstances of the case, does not show animus. In the
opinion of the Board of Review, the facts and circumstances do not
justify an inference that the appointing authority was in legal
contemplation the accuser or the prosecutor with respect to any of

27w



(196)

the charges or specifications,

The series of offenses involved in the original charges extended
from August 10 to December 28, 1937, end charges were not preferred
until March 30, 1938, Counsel suggest that the considerable lap=se
of time indicates a designed accumlation of charges with improper
motives, an accumulation which would be violative of the prohibition
of parasgraph 26 of the Manual for Courts-Martial, The record of trial, -
on the other hand, is entirely consistent with the theory that the
delay was the result of forbearance and cereful investigation by the
responsible officers, and that no improper motives impelled the delsay
or the accumilation of charges. Although no deliberate "saving up®
of charges appears, the offenses exhibit a "continued course of
conduct®™, and, on this account, it would have been permissible
- designedly to allow them to accumulate within reasonable limits in
the interests of discipline. Par. 26, M.C.M.

Counsel contend that a member of The Judge Advocate Generel's
Department should have been appointed law member of the court. The
requirement bf Article of War 8 for detail of officers of The Judge
Advocate General's Department as law members of gensral courts-martial
is subject to the exception that another qualified officer is to be
appointed when an officer of The Judge Advocate General's Department
is not avalleble. The appointment of an officer other than a member
of The Judge Advocate General's Depariment as a lew member imports a
decision by the appointing authority that an officer of this category
is not available for the Aduty. Such a decision reached in the exercise -
of a sound disoretion mmst, in the interests of efficient administration
of Justice and exercise of commend, be held to be conclusive upon tLe
question of availebility., The discretion lodged in the appointing
authority in this respect does not differ in principle from that
formerly lodged in the eppointing authority with respect to the number
of officers, within prescribed maximum and mirimum limits, which might
be appointed as members. In that connection it was held that the
decision of the appointing authority, in the exercise of his discretion,
was conclusive, Martin v. Mott, 25 U, 8., (12 Wharton) 19, 35. Ses
also per. 7. MoCoM.’ 1917,

. Counsel take exgdeption to a ruling by the law member susteining
an objection to evidence offered by the defense (R. 204,205) relating

=28=,
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to the results of a physical examination of accused on July 2, 1937,
conducted for the purpose of determining his sobriety. In offering
the evidence, defense counsel stated that it would show more alcohol
in accused's blood tben was found in the examination of October 12
(as indicated by accused in his testimony, R. 222), end that it
would be thus shown that the tests of Qctober 12 showing alcoholie
content of the blood and urine were of little value, The defense
was permitted to introduce expert testimony as to the relative con-
clusiveness and diagnostic value of tests of the blood to determine
alcoholic content in cases of suspected drunkenness. Whether or not
the excluded evidence as to the examination of July 2 was legally
relevent and material to the issue of drunkenness on October 12, its
probative weight was obviously slight. It is clear that its exclusion,
in view of the other evidence on the issue of drunkenness on October
12, could not have injuriously affected the substential rights of
accused within the meaning of Article of War 37.

13, The accused is 42 years of age, The Army Register shows
his service as follows:

"Pvt., 1 cl, Co. L 1 Inf, Va, N.G., 20 June 16 to 16 Jan.
17; 2 1t, Inf. Sec. O. R. C. 3 kay 17; accepted 7 May
17; active duty 12 May 17; vacated 8 Nov. 17; capt. of
Inf, U, S. A. 3 Oct. 18; accepted 13 Oct., 18; hon, dis.
24 Nar., 20,--2 1lt, of Inf. 25 Oct. 17; esccepted 8 Nov,
17; 1 1lt. 25 Oct, 17; capt. 1 July 20; A. G. D. 8 July
25; trfd. to A. G. D, 3 Mar, 27; maj. 1 Aug. 35."

14, The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were committed during the
trial., In the opinion of the Board of Review, the record of trial is
legally sufficient to support the findings and sentence, and warrants
confirmation thersof. Dismissal is authorized upon conviction of
violations of the 6l1st, 85th and 96th Articles of War.

/‘?éé?égzzééj;’:fgy‘ff;Lé!';j!: Judge Advocate.

, Judge Advocate,

, Judge Advocate,

L4

To The Judge Advocate General.
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1st Ind.
War Department, J.A.G.0O., avG 10 188~ To the Secretary of War,

l. Herewith transmitted for the action of the President are
the record of trial end the opinion of the Board of Review in the
case of Major Joseph P, Cromwell, Adjutant General's Department.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings of
guilty and the sentence and to warrant confirmation thereof,

3« As noted in the opinion of the Board of Review, there are
attached to the record of trial recommendations by ten of the twelve
members of the court that the sentence be commuted to punishment which
will not involve separation from the military service. The reviewing
authority in his action expressed disegreement with these recom-
mendations, The records of the Wer Department, to which reference is
also made in the opinion of the Board, show that, except for a com-
paratively short time preceding and including the period covered by
the charges, the military record of accused has been excellent. For
meritorious service during the World War he was awerded the Distinguished
Service Cross and was cited in Fifth Division orders, He was awarded
the Purple Heart for a wound received in action., EHEis efficiency file
contains numerous commendatory remarks for creditable service following
the World War, His entire record indicates that he has been of
distinct value to the service, and that the offenses involved in this
case are wholly the result of overindulgence in intoxicants, This
fault is a correctable one, and if corrected accused should render
further valuable service to the Govermment.:

4, I recommend that the sentence be confirmed but, in view of
all the facts and circumstances connected with the offenses, the
excellent previous record of accused, and the recommendations for
clemency, recommend that the execution thereof be suspended during
the pleasure of the President,

5. Inclosed herewith are the draft of a letter for your signature
transmitting the record to the President for his action, and a form of
Executive action designed to confirm the sentence but suspend the
execution thereof should such action meet with epproval,
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6. Consideration has been given to briefs by civilian and
military counsel, to a letter to the Chief of Staff fram Honorable
Clifton A. Woodrum, House of Representatives, dated July 15, 1938,
and to two letters to the Secretary of War from M. Ralph T. O0'Neil,
Topeka, Kansas, dated July 13 and 16, 1938, with inclosures, all of
which are inclosed herewith. Attention is invited to commmications,
attached to the 201 file of accused, from the office of Honorable
James Roosevelt, Secretary to the President, to the Assistant Sec-
retary of War, dated June 24, 1938, from Honorable Bennett Champ
Clark, United States Senate, to The Adjutant General, dated June 28,
1938, and from Honorable Robert F. Wagner, United States Senate, to
the Chief of Staff, dated August 1, 19

Mww/n\

Allen W, Gullionm,
Major General,
udge Advocate General.

7 Incls.
Incl.l=-Record of trial.
Incl.2-Draft of 1ltr for sig.
Secy. of War,
Incl.3-Form of Executive action.
Incl.4~Briefs fr mil. & c¢iv. counsel.
Tnel.5-Ltr £r Mr. Woodrum to C. of S.
& copy of reply thereto.
Incl.6-Ltr fr Mr. O'Neil to Secy. of
War w/incls, 7-13-38. -
LIncl.'?-Ltr fr Mr. 0'Neil to Secy. of
- VWar w/incl., 7-16-38.
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TR DEPARTVENT (201)
Ih The Office of The Judge Advocate General
Washington, D, C,.

FR—

Board of Review
Cil 210015

UNITED STATES SECOND CORPS AREA

. Trial by G.C.M,, convened at
Governors Island, New York,
June 2 and 3, 1938,

Dismissal and confinement for
two (2) years.

Captain JOSEPH J. RUDDY, JR.
(0-225653), Infantry Reserve.

OPINION of the BOARD OF REVIEW
HOOVER, CAMPBELL end PARMIEY, Judge Advocates.,

’

1. The record of trial in the case of the officer named above
bas been examined by the Board of Review, and the Board submits this,
its opinion, to The Judge Advocate General,

2. The accused was tried upon the following charges and specifi-
cations:

CHARGE I: Violation of the 934 Article of War.

Specification 1: In that Captain Joseph J. Ruddy, Jr.,
Infantry Reserve, while on active duty, belng at the
time in command of Company 205, Civilian Comservation
Corps, did, at Fort Ann, New York, on or about May 20,
1937, feloniously embezzle by fraudulently converting
to his own use the sum of $613,22, property of the
Company Fund of said company, which ceme into his
possession by virtue of his office.

Specification 2: In that Captain Joseph J. Ruddy, Jr.,
Infantry Reserve, while on active duty, being at the
time in command of Company 1241, Civilian Conservation
Corps, did, at Boonville, New York, on or about October
13, 1937, feloniously embezzle by fraudulently converting
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to his own use the sum of $718.59, property of the
Company Fund of said company 1241, which came into his
possession by virtue of his office,

Specification 3: In that Captain Joseph J, Ruddy, Jr.,
Infantry Reserve, while on active duty, being at the
time in command of Company 1241, Civilian Conservation
Corps, did, at Boonville, New York, between October 1,
1937, and February 15, 1938, feloniously embezzle by
fraudulently converting to his own use the sum of
$2,525,78, property of the Company Fund of eaid company,
which came into his possession by virtue of his office.

CHARGE II: Violation of the 96th Article of War,

Specificaetion 1: In that Captain Joseph J. Ruddy, Jr.,
Infantry Reserve, while on active duty, in cormend of
Company 1208, Civilisn Conservation Corps, did, at
Speculator, New York, on or about February 6, 1937,
in-violation of section 35 of the Criminal Code of the

United States, kmowingly and willfully make a false
certificate in the accounts of the fund of said company
in words and figures as follows, to wit,=-

*Deposit 2/6/37 156,73
412,23
Cash 2/12/37 «29
$412,52

No outstanding checks,

Certified correct. (Signed) Jos T Ruddy Jr.
Capt 26thInf-Res
Commanding®,=-

which said certificate he, the said Captain Ruddy, woll
knew to be false and fraudulent.

Specification 2¢ In that Captain Joseph J, Ruddy, Jr.,
Infantry Reserve, while on active duty in commend of
Company 1208, Civilian Conservation Corps, did, at
Speculator, New York, on or about May 11, 1937, in
violation of section 35 of the Criminal Code of the
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United States, knmowingly and willfully make a false
certificate in the accounts of the fund of said company
in words and figures as follows, to wit,--
"Iransfer of Compeny Fund, Co, 1208 CCC
I CERTIFY that to the best of my knowledge
and belief the foregoing statement is a complete
and accurate statement of all amounts due to ths
fund, of all outstanding debts and obligetions
payable from the fund, eand of all outstanding
checks (not reported from the fund, end of all
out standing checks {(not reported paid by bank)
pertaining to the fund, as listed below,
(Signed) JOSEPH J, RUDDY, Jr.,
(Typed) JOSEPE J. RUDDY, Jr.,
Captain, Inf.’Res. »
May 11, 1937%,
which said certificate he, the said Captain Ruddy, well
knew to be false and fraudulent,

Specification 3: In that Captain Joseph J. Ruddy, Jr.,
Infantry Reserve, while on active duty in command of
Company 205, Civilian Conservation Corps, did, at Fort
Ann, New York, on or about June 5, 1937, in violation
of section 35 of the Criminal Code of the United States,
knowingly and willfully make a false certificate in the
accounts of the fund of said company in words and
figures as follows, to wit,«=

®I CERTIFY that the foregoing account for the
month of May, 1937, is correct, and that of
the amount for which I am responsible Three
Hundred Thirty end 87/100 ($330.87) is deposited
with The Peoples National Bank, Hudson Falls,
to the credit of the Company Fund, Co. 205, CCC,
and Two Hundred Eighty nine and 07/100 (§$289,07),
in cash, is in my personal possession.
(8igned) JOS J RUDDY Jr
Capt Inf Res.
Commanding.
June 5, 1937%",-~
which said certificate he, the said Captein Ruddy, well
knew to be false and frasudulent,.
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Specification 4: 1In that Ceptain Joseph J. Ruddy, Jr.,

Infantry Reserve, while on active duty, in command
of Company 205, Civilian Conservation Corps, did, at
Fort Ann, New York, on or about July 18, 1937, in
violation of section 35 of the Criminal Code of the
United States, knowingly and willfully make a false
certificate in the accounts of said company in words
and figures as follows, %0 wit,=--
"Balance in Bank 184.
Cash on hand 328,67 Deposited 7/16/37
512,79
No outstanding checks
Certified true and correct,
(Signed) JOS J RUDDY Jr
Capt 26th Inf-Res
Commanding®,--
which said certificate he, the said Captain Ruddy, well
knew to be false and fraudulent,

CHARGE III: Violation of the 95th Article of War,

Specification 1: In thet Captain Joseph J. Ruddy, Jr., '

Infantry Reserve, while on active duty, in command
of Company 1241, Civilian Conservation Corps, did,.
at Boonville, New York, on or about January 13, 1938,
with intent to deceive Captain Werner C. Strecker,
Engineer Reserve, and thereby conceal a shortage

in the fund of said compeny, officially state to the
said Captain Strecker that the Company Fund records
of Company 1241, Civilian Conservation Corps, were
in the custody of Captain Allen G. Spitz, Infantry
Reserve, which statement was false and known by the
said Ceptain Ruddy to be false,

Specification 2: In that Captain Joseph J. Ruddy, Jr.,

Intantry Reserve, while on active duty, did, at
Fort Ann, New York, on or about October 5, 1937,
with intent to deceive First Lieutenant Henry Peck,

!
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Infantry Reserve, and tuereby conceal a shortage
in the company fund of Company 205, Civilian
Conservation Corps, falsely represent to the said
Lieutenant Peck that he the said Captein Ruddy
bhad deposited the sum of $717.32 in the First
National Bank in Boonville, New York, to the
credit of said Company 1241, which representation
he the said Captain Ruddy well knew to be false,

Upon arrajignment the defense made & motion, in the nature of a plea-
in abatement, that the specifications, Charge II, and Charge II, be
stricken out upon the ground that the specifications failed to allege
the particulars in which the certificates set forth therein were false
(R. 13-20), The motion was denied (R. 20). Accused thereupon pleaded-
not guilty to, and was found guilty of, all chearges end specifications.
No evidence of previous convictions was introduced, He was sentenced
to be dismissed the service, to forfeit all pay eand allowances due or
to become due, and to be confined at hard labor at such place as the
reviewing authority may direct for two years, The reviewing authority
approved the sentence, designated the United States Northeastern
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement,
and forwarded the record of trial for action under the 48th Article

of War,

3. The evidence shows that aceused, a Captain, Infantry Reserve,
wag ordered to active duty with the Civilian Conservation Corps on
May 6, 1935 (Def. Ex. A). He continued on such active duty (R. 27;
Def., Ex, A) until May 5, 1938 (A.G. 201, Ruddy, Joseph J. Jr., S.C.,
24 C.A., as follows: Par. 5, S.0. 101, May 3, 1935; par. 1, S.0. 224,
Oct, £1, 1935; par. 18, S.C. 82, Apr. 7, 1936; par. 14, S.0. 250, Oct,
19, 1936; par. 16, S.0. 86, Apr. 14, 1937; par. 6, S.0. 251, Oct. 28,
1937). He assumed cormend of Company 1208, CCC, Speculator, New York,
September 1, 1936 (Pros. Ex. 1). On May 5, 1937, he was ordered
transferred to Company 205, Fort Ann, New York (Pros. Ex. 7). He
departed from Compeny 1208 and assumed commend of Company 205 on May
11 (Pros. Zxs. 8,10), On September 16 he was ordered transferred to
Company 1241, Boonville, New York (Pros, Ex. 16). He deperted from
Compeny 205 and aessumed command of Compeny 1241 on September 24
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(Pros. Exs. 16,19). He remained in commend of Company 1241 until
Jenuary 31, 1938 (R, 151; Pros, Ex, 25).

4, With respect to Specification 1, Charge II, elleging the making
of a false certificate about February 6, 1937, the evidence shows that
about February 4, 1937, accused certified in his council book, among
other things, that he then had in his possession cash in the sum of
$157.02 belonging to the company fund of Company 1208 (R. 49; Pros.

Ex, 3). On February 12 he exhibited to a subdistrict inspector, engaged
in auditing the company accounts, a bank statement from the Hamilton
County National Bank, Wells, New York, showing a balance of $255.50 on
February 4, to which accused had added, in his own handwriting (R. 53),
a certificate as follow5°

"Deposit 2/6/37 156,73

5212.23
Cash 2/12/37 «29
No outstanding checks
Certified Correct.
(Signed) Jos J Ruddy Jr.
JOSEPH J. RUDDY, JR.
CAPT, 26th INF.RES,
Commending." (Pros. Ex. 5)

The amounts thus certified as deposited and in cash aggregated the
amount of cash which he had certified in his council book to be in his
possession on February 4. The bank statement, including the certificate
by accused, was accepted by the inspector as correct (R, 53). Accused
hed not in fact deposited in the bank the sum of $156.,73 on or about
Februery 6. The actual balance in the bank to the credit of the fund
on Fedbruary 12 was $255.,50, as on February 4., (Pros. Ex, 27)

The making of the certificate at the place and about the date
alleged was thus proved. The certificate was false, as charged, in-
that the bank deposit recited therein had not in fact been made, From
the circumstances it must be inferred that accused knew of the falsity
of the certificate in this respect and that he mede it with the
fraudulent design of concealing his true accountability. Violation
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of the 96th Article of War is established.

Se As %o Specifications 2 end 3, Charge II, alleging the making
of false certificates about May 11 end June 5, 1937, and Specification
1, Charge I, alleging embezzlement of $613.22, about May 20, the
‘evidence is substantially as follows:

On May 11, 1937, in effecting the transfer to his successor,
Second Lieutenant George C. Symonds, Infantry Reserve, of the funds of
Company 1208, accused made and delivered to him a certificate (R. 88-90)
as follows:

®TRANSFER COF COMPANY FUND COQ. 1208 CCC,.
I certify that to the best of my knowledge and belief the
foregoing steatement 18 a complete and accurate statement
of ell all emounts due the fund, of all outstanding debts
and ebligations payable from the fund, and of all outstand-
(ing) checks (not reported peid by bank) perteining to the
fund, as listed below,

Check #620 - $26.37." (Pros. Fx. 9A)

The statement referred to in the certificate purported to list the assets
and liabilities of the company. It listed deposits im bank totaling
$400.08, Iieutenant Symonds asked accused whether there was any cash

on hand, Accused replied in the negative and said that all of the fumnds
were in the bank (R. 88). He 2lso, on Msy 11, made a certificate to
this effect in his council book (Pros. Ex. 4). On April 30 accused

had made the compauny collections (R. 87) totaling $613.22 (Pros. Ex. 6),
and in the course of an inspection of the fund on May 1l presented to
the inspector the collection sheet on which the collections had been
made as "a voucher to the company fund" (R. 54). The total receipts
from the collection sheet for the months of February and Mareh, and

the total disbursements from such receipts, had been entered in the
council book for March and April (Pros. Ex, 4), as was customary (R. 78).
No reference to the collections made on April 30 was conteined in the
statement to which the certificate above quoted pertained, Lieutenant
Symonds testified that he "supposed" he saw the collection sheet

®while it was in the company", but believed that in checking over the
receipts and vouchers pertaining to the fund preperatory to the transfer
of May 11 he did not see the collection sheet (R. 94). He did not

P
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have the "slightest”™ reason to suspect any irregularity im the fund
{R. 95),

On May 12, 1937, the compeny fund of Company 1208 was transferred
by Lieutenant Symonds to First Lieutenant William A. Kerr, Fleld
Artillery Reserve (R. 96,97; Pros. Ex. 9). About May 21, after
Lieutenant Kerr had "spoken on the phone” to him about it (R. 97,99,105),
accused delivered to Lieutenant Kerr by mail the collection sheet in
question, together with a check dated May 20, in favor of the commanding
officer, Compeny 1208, for $613.22 (the amount collected on the
collection sheet)(R. 98,105), drawn by accused as "Custodian", on the
Peoples Nationsl Benk of Hudson Falls, New York (Pros. Ex. 12), The
check was paid on May 26 by the drawee bank from funds on deposit to
the credit of Company 205 (Pros. Ex. 26), the funds of which had been
transferred to accused on May 12 (Pros. Ex. 11l). The expenditure
represented by the check was not entered in the council book of
Company 205 (Proa., Ex. 14). Upon receipt of the check for $613.22
from accused, Lieutenant Kerr entered the same in the council book
of Company 1208, and also entered expenditures therefrom in the amount
of $587,15 (Rs -98; Pros. Ex. 4). On June 5 accused made in the council
book of Company 205 a certificate as follows:

"] CERTIFY that the foregoing account for the month
of May, 1937, is correct, and that of the amount for which
I am responsible Three Hundred Thirty end 87/100 ($330.87)
ia deposited with the Peoples National Bank, Hudson Falls
to the credit of the Company Fund, Co, '205', CCC, end
Two Hundred Eighty nine and 07/100 ($289,07) in cash, is
in my personal possession,

Jos. J. Ruddy Jr.
Capt Inf, Res,.

June 5, 1937, Commanding.” (Pros. Ex. 14)

The council book account referred to in the certificate, as noted, did
not contain any entry in reference to the check for $613,22 drawn on
the compeny fund bank account (Pros. Ex. 14), v

Mrs. Miriem Clark Ruddy, wife of accused, testified for the defense
that accused wes unemployed for nine months prior to going on active
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duty and that when he went on active duty he had debts totaling about
$2000., At this time he traded im an o0ld car upon the purchase of a
new one. A child was born to witness in February, 1936, and she wes
confined fourteen days., Immediately after confinement she became 1ll
and was under the care of a doctor and nurse for sixteen to nineteen
weeks, Accused visited witness during the time he was with Company
1208, and witness then observed that he seemed to be "™under some sort
of a strain", Hs refused to tell her the cause of his anxiety, but
about "February 16" told witness he ®"nesded™ ebout $1400, Witness
secured the money for him from her aunt, (R. 168-170)

Accused made an unsworn written statement that during the early
part of his tour of active duty he found himself heavily in debt
due to obligations existing prior to his entrance upon active duty,
to the birth of a child to his wife early in 1936, to illness of his
wife following the birth, to purchase of an automobile to be used
largely in the performance of his duties, and to expenses incident to
en automobile accident occurring in December, 1936, or Jenuary, 1937,
As a result of his burdens and anxiety he "did commit some irregularities
with respect to camp funds®, but at no time intended to ™appropriate,
or embezzle" company funds to his own use. (Def. Ex. A)

The evidence thus shows that at the place and times alleged
accused made the certificate with respect to the company fund of
Company 1208, set forth in Specification 2, and the certificate with
respect to the May account of Company 205, set forth in Specification 3,
Charge II. The certificate set forth in Specification 2 was false in
that it asserted that the financiel statement to which it referred
contained a complete and accurate account of all "amounts due™ the
company fund, whereas the statement did not contain any reference to
the proceeds of the collection sheet, Whether or not the entire proceeds
of the collection sheet were "due™ in the sense that they were assets
of the company fund, it fairly appears that the difference between the
emount collected and disbursed therefrom, some $26.07, was an asset
of the fund which could not properly, under eny circumstances, have
been omitted from the financial statement, That eccused considered
as an asset of the fund at least the difference between the amounts
collected and the lesser amounts to be disbursed may be inferred from
his acts in entering similar collections and disbursements in his
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council book, thus charging himself as custodian of the fund with
the differences. The amount involved, as well as the circumstences

‘of the transfer and reimbursement, were such as to preclude any

- conclusion other than that accused made the certificate with full

knowledge of its falsity in the particular indicated and with the

fraudulent purpose of securing acceptance of his imperfect accounting
and furthering concealment of the proceeds of the collection sheet,

" The certificate set forth in Specification 3 was false in that the
account to which it pertained did not contain any entry showing
disbursement of the funds represented by the check for $613.22, drawn
on the bank account of Company 205. The circumstances do not admit

" of doubt that accused knew of the omission and consequent falsity and
that, as charged, he made the false and fraudulent statement kmowingly
and wilfully, Violation of the 98th Article of War is established in
each case,

The conversion by accused, about May 20, of the monies in the
smount of $613.22, in his possession as custodian of the fund of
Company 205, for the purpose of paying to a successor in command of
Company 1208 the amount represented by the collection sheet, was
manifestly fraudulent and amounted to embezzlement, in violation of the
934 Article of War, as charged in Specification 1, Charge I.

6. With respect to Specification 4, Charge II, alleging the
meking of a false certificate on July 16, 1937, the evidence shows that
during the course of an audit of the funds of Company 205 by a sub-
district inspector, om August 16, 1937 (R. 68), accused presented to
the inspector, as evidence of the deposit of monies in the amount of
$328,67, which on July 13 he had certified to be in his personal
possession (Pros, Ex. 14), a bank statement of the Peoples National
" Bank of Hudson Falls, New York, covering deposits in and withdrawals
from the company fund during July, 1937 (Pros. Ex., 15), and bearing a
statement, in the handwriting of accused (R. 68), as follows:

"Balance in Bank 184,12 . ’
Cash on hand 328,67 Deposited 7/16/37
: $512,79

No outstanding checks,

=10«
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Certified true and correct,
(Signed) Jos T Ruddy Jr
Capt Inf Res," (Pros. Ex. 15)

A deposit of $328,67 had not been made in the bank on July 16, 1937,
or at any other time prior to the audit (Pros. Ex, 26).

The evidence establishes the making of the certificate at the
place and about the time alleged, as well as the falsity of the
certificate in s0 far as the deposit of §$328,67 was concerned. The
circumstances clearly evidence knowledge by accused of this falsity,
and wilful use of the certificate to avoid accounting for the monies
previously certified to be in his personal possession, and thus to
accomplish a fraudulent end,

7. With respect to Specification 2, Charge I, alleging embezzlement
of $718.,59, and Specification 2, Charge III, alleging a fraudulent
representation that a bank deposit of $717.12 had been made, the evidence
is substantially as follows:

Following his transfer from Company 205, Fort Anm, New York, oa
September 24, 1937 (Pros. Ex. 16) and his assumption of command of
Company 1241 at Boonville, New York, on that date (Pros. Ex, 19),
eccused did not turn over the funds of Company 205 until October 5,

On the latter date, in making the transfer of funds at Fort Ann, he told
First lieutenant Henry Peck, Infantry Reserve, then in command of Company
205, that he had retained the funds because he wanted to straighten out

a collection sheet and wanted to avoid transfer to am officer who had
temporarily succeeded him. (R. 112,113) He wrote a number of checks

in payment of bills "that had been accummlating® (R. 113). In effecting
transfer of the funds he told Lieutenant Peck that "he did not want to
carry a larges smount of cash around with him and so he deposited it

in the Boonville bank" (R, 115). He then made a check on a "Boonville
bank" for $717.32 and delivered it to Lieutenant Peck as cash belonging
to Company 205 (R. 115,116), A blank check of a Hudson Falls bank

was used, accused orossing out the bank nsme on the form and substituting
the name of the "Boonville bank" (R. 115). He gave Lieutenant Peck a
statement of the account of Company 205 with the Peoples National Bank
of Hudson Falls which bore, in the handwriting of accused, the statement
"Deposit 10/5/37 717.32" (R. 118; Pros. Ex, 28), The check was
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deposited at Hudson Falls (R. 119), but on October 8 payment thereof

was refused by the First National Bank of Boonville, Boonville, New

York (Pros. Exs., 21,29). Accused was notified and said he would
"straighten the matter out" (R. 119). On October 13 the check, with

protest fees of $1.27, was paid by the bank last mentioned from funds

to the credit of Compeny 1241, No deposit of $717.32 was made by

accused with this bank between September 23 and October 5, 1937,

(Pros. Ex. 29) The funds of Company 1241 were turned over to accused

on October 1, 1937 (Pros. Ex. 20), The withdrawal by the check was not
noted as an expenditure in the council book of Company 1241 (Pros. Ex. 22).

The evidence shows that at the place and time alleged accused made,
in substance, the representation concerning a deposit of funds, alleged
by Specification 2, Charge III, and that the representation was false
in that the deposit described had not in fact deen made., That the
representation was knowingly made with intent to deceive and conceal
e shortage, as alleged, was clearly inferable from the circumstances.,

The fraud involved was such as rendered the conduct of accused unbecoming
an officer and a gentleman within the meaning of the 95th Article of War,.

The conversion by accused of the funds in the amount of $718.59
(check and protest fee) belonging to Company 1241, for the purpose of
meeting his obligations to Company 205, followed the pattern ef the
previous conversion of the funds of Company 205 to cover his obligations
to Company 1208, The embezzlement charged by Specification 2, Charge I,
in violation of the 934 Article of War, is fully established,

8, With respect to the remaining specifications - Specification 1,
Charge III, alleging a false official statement as to the custody of
the records of Compeny 1241, and Specification 3, Charge I, alleging
embezzlement of $2525.,78 = the evidence is substantially as follows:

' In January, 1938, Ceptain Werner Strecker, Engineer Reserve,
Subdistrict Inspector of a subdistrict embrasing Company 1241, attempted
to andit the accounts of that company at the camp where the company
was located, but accused told him that he did not have the “company
fund book" and that it was in the possession of Captain Allen G. Spitz,
Infantry Reserve, a previous inspector (R. 140)., The books pertaining
to the funds of Company 1241 were never in the possession of Captain
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Spitz, and he never audited the funds of that company. Captain Spitz
testified that he attempted an audit but acoused did not produce the
"books" although he promised to do so. (R, 73) 1In the course of an
investigation, after having been apprised of the contents of the 24th
Article of War (R, 160), accused admitted that he had falsely told
Captein Strecker that the "books™ were in the possession of Ceptain
Spitz (Pros. Ex, 25).

About February 16, after further temporizing, accused turned over
to Captain Strecker the accounts of Company 1241 for eudit (R. 140,141),
Captain Strecker refused to eudit them because of what appeared to be
numerous discrepencies (R. 141), and accused said the "fund was all
right" (R, 144)., Captain Strecker told accused he "did not believe
bim", and spoke of reporting the matter to the district inspector.
Accused then asked to see Captain Strecker in private and told him he
had been pressed with personal debts and "had to have some money™ so
had taken money (in emounts not stated) from the company fund., He
asked Captain Strecker to "give him a bresk™ and not report the
incident. (R, 145) Captain Strecker later audited the sccount for the
period October, 1937, to January, 1938, and found that accused was
"ghort" $2525,78 (R. 145,147; Pros. Fxs., 23-23D). The monthly accounts
in the council book were not closed during the period covered by the
audit (R. 146,147). Checks aggregating $1621.50 were outstanding
(R. 146; Pros. Ex. 30). In paying his compeny on November 2, accused
was "short of cash"™ apnd borrowsd $100 from another company officer to
complete the payments (R, 152). He made collections on company
collection sheets for October, November end December, 1937, end January,
1938, Payments £:om the October and November collections were not made
to the camp exchange until about November 24 and December 27, respectively,
Payments from the December and Jamuary collections were not made until
February 16, at which time acocused gave to the exchange officer his
personal check or checks for about $1061.66, to cover. (R. 152=155;
Pros. Ex., 23D) On February 16 accused deposited in bank, to the credit
of Company 1241, about $1487.44, transmitted to him by telegraph.
These reimbursements totaled $2549.10. (R, 154,163; Pros. Ex, 23D)
In the course of the investigation mentioned, acocused stated that he
had made "™unsuthorized use * * * of the Company Fund® for his own
benefit, but had made full restitution (Pros. Ex. 25). In his unsworn
statement, in addition to ascribing his misuse of the funds to his
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financial embarrassments, accused stated: %All funds have been
restored and all accounts are in proper shape once more™ {(Def. Ex, A).
A witness for the prosecution testified that during November and the
early part of December, 1937, he was present a numerous "parties" at
which acecused spent money freely and consumed considerable liquor
(R, 172-177).

{

Thus the evidence, including the statements of acocused, fully
establishes the falss officlal statement as alleged in Specification 1,
Charge III, and the embezzlemsnt of 32525,.78, as alleged in Specification
3, Charge I, Violations of the 95th and 934 Articles of War, respectively,
are proved. Inasmch as the embezzlement of $718.59, found under Speci-
fication 2, Charge I, was committed during the period involved in
Specification 3, and was of funds belonging to Company 1241, it is
probable that the total of $2525.78, found under Specification 3 to have
been embezzled, included the $718.59 found under Specification 2 to hsve
been embezzled, If so, the two specificetions involved duplications
to this extent,

9. In his unsworn statement accused asked for leniency on account
of the circumstances of his offenses, his restitution of the monies
embezzled and the hardships to his wife and child which might result
from his severe punishment (Def. Ex. A).

10, The specifications, Charge II, allege the making of the
falae certificates set forth therein as violations of section 35 of
the Criminal Code of the United States. That section includes the
following clause:

n¥ * * ywhogyer shall knowingly and willfully falsify
or conceal or cover up by any trick, scheme or device a
material fact, or make or cause to be made any false or
fraudulent statements or representations, or mske or use
or cause to be made or used eny false bill, receipt,
voucher, roll, account, claim, certificate, affidavit,
or deposition, kmowing the same to contain any fraudulent
or fictitious statement or entry in eny matter within the
jurisdiction of any department or agency of the United
States * * * shall be fined not more than $10,000.00 or
imprisoned not more than ten yeers, or both" (U.8.C. 18:80),
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which eppears to be of sufficient breadth to include the transactions
involving the false certificates here in question, alleged and proved
to have been made and presented in the course of inspections or
transfers of quasi-public funds, that 1s, in "matter(s) within the
jurisdiction® of the War Depertment, Inasmch as the property involved
was only of a quasi-public nature (sec, 620, Supp. VII, Dig. Ops. JAG
1912-30), it does not appear that pecuniary or property loss-to the
United States could have resultsd from the false certificates, In
interpreting the provisions of section 35 of the Criminal Code as they
stood prior to enactment of the clause above guoted (the clause was added
by the act of June 18, 1934), the federal courts have expressed the’
opinion that this section applied only to those cases in which pecuniary
or property loss to the United States might occur., United States v, Cohn,
270 U, S, 339; Cspone v. United States, 51 Fed. (2d4) 609; United States
ex rel Starr v, Mulligan, 59 Fed. (2d4) 200; United States v. Mercur
Corporation, 83 Fed. izd) 178, The clause gquoted, however, des not by
its terms or by inference from the remaining language of the section
appeer t0 be limited to matters involving pecuniary or property loss to
the United Stetes, and 1t would seem that the opinions noted are not
controlling with respect thereto, Whether or not the making of the
false certificates involved violations of section 35 of the Criminal
Code, the acts charged and proved were plainly violative of the 96th
Article of War.

11, The defense contended, in presenting its motion to strike out
Charge II and the four specifications thereundsr, that these specifications
did not with sufficient particularity allege wherein the certificates
set forth were false. The specifications charged, in effect, that the
certificates were false in all respects. It was the theory of the
prosecution, however, as declared in en opening statement by the trial
judge advocate (R. 22), that the certificates were false only in certain
material respects which the trial judge edvocate orally defined with
particularity. The evidence thereafter presented beering upon the
falsity of the certificates was limited to the particulars of falsity
s0 declared and defined, Under the circumsteances, it would have been
proper, in the interest of clarity, to amend the specifications to
specify the particulars of the alleged falsity. The record of trisal,
however, does not in any manner indicate that the pleading of general

«lfe


http:l!'ed.2d

(216)

falsity or the failure of the court to take corrective action to meet
the objection by the defense in fact misled accused in his defense or
that his substantial rights were otherwise injuriously affected theredy,
A.W. 37, The falsity proved was plainly included in that charged,

12, It was not directly proved at the trial that eaccused was on
active duty at the time the charges were preferred on May 2, 1938, and
authenticated by the ocath of the accuser on May 3, As noted above,
bowever, coples of special orders of Headquarters Second Corps Area,
showing that accused's tours of active duty extended at least to May 5,
1938, are of record in the War Department. Jurisdictionazl facts may
properly be ascertained aliunde the record of trial, Givens v, Zerbst,
€55 U, S. 11, 20; Ver Mehren v. Sirmyer, 36 Fed. (2d4) 876, 880, Juris-
diction in courts-martial having attached by the preferring of charges
prior to the relief of accused from active duty, such jurisdiction
continued thereafter for all purposes of trial, sentenocs z2nd execution of
the sentence, Winthrop's Mil., Law and Precedents (Reprint), pp. 90, 91;
CM 203869, Lienhard; CM 206323, Schneider; CM 208545, Polk,

13. The court was legally constituted. No errors injuriously
affecting the submteantial rights of accused were committed during the
trial, In the opinion of the Board of Review, the record of iriel is
legelly sufficient to support the findings and sentence and warrants
confirmation of the szentence, Dismissal is authorized upon eonviction
of violations of the 934 and 96th Articles of War)and is mandatory upen
sonviction of vioclation of the §5th Article of War, Confinement in a
penitentiary is authorized by Article of War 42 for the offenses of
embezzlement involved in the specifications, Charge I, recognized as
offenses of a civil nature and so punishable by penitentiary confinement
for more than ons year by section 851b (sec. 76, title 6) of the Code of
the Distriect of Columbia.

, Judge Advocate,
dge Advooate,

4 o Judge Advocate,

To The Judge Advocate Generel,

b
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lst Ind,
War Depertment, J.A.G.0., A6 38B¥  _ 7o the Secretary of Wer.

l, Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Captain Joseph J, Ruddy, Jr.,, Infantry Reserve.

2s 1 concur in the opinion of the Board of Review that the record
of triel is legally sufficient to support the findings and sentence
and to warrant confirmation of the sentence. I recommend that the
sentence be confirmed, but that the period of confinement be reduced
to one year,

S« I further recommend thet the Atlantic Branch, United States
Disciplinary Barracks, Governors Island, New York, be designated as
the place of confinement,

4. Consideration has been given to the sttached letter from
Honorable Willieam T. Byrne, House of Representatives, to the Adminis~
trative Assistant to the Secretary of War, dated June 8, 1938, with
inclosure, and to a letter from the wife of accused to the President,
dated August 1, 1938, & copy of which is attached, requesting clemency,

5. Inclosed herewlth are the draft of a letter for your signature
transmitting the record to the President for his action, and a form
of Executive action confirming the sentence, reducing the period of
confinement as recommended, and directing that the sentence as modified
be carried into execution,

Ww‘/mcw
Allen W. Gullion,
jor General,
The Judge Advocate General,
5 Incls,

Incl, l-Record of triel,
Incl, 2=Draft of lir for sig.S.W.
Inel, 3-Form of Executive action,
Incl, 4-Ltr fr Mr, Byrne 6-8-38,
Incl, 5-Copy ltr fr Mrs. Ruddy 8-1-38,
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Board of Review
CM 210207

OCT 1 4 1938

UNITED STATES ) PHILIPPINE DEPARTMENT
)

v. ) Trial by G.C.M. convened at Fort
) Mills, P, I., June 17, 1938.

Sergeant WIILIAM E, KENNER- )

SON (6047929), Battery G, )

)

59th Coast Artillery.

Dishonorable discharge and con-
finement for one (1) year and
eight (8) months. Penitentiary.

OPINION of the BOARD OF REVIEW
KING, FRAZFR and CAMPBEIL, Judge Advocates.

1. The record of trial in the case of the soldier named above has
been exemined by the Board of Review,

2. Accused was tried upon the following charges and specifications:
CHARGE: Violation of the 93rd Article of War.

Specification 1: In that Sergeant William E. Kennerson, Bat-
tery "G", 59th CA, did, at Fort Hughes, P. I., on or
about January 29, 1938, commit the crime of sodomy by
feloniously and against the order of nature, having care
nal connection with Privets Joseph T. White, Battery
"G", 59th CA.

Specification 2: In that Sergeant Willism E. Kennerson, Bat-
tery "G", 59th CA, did, at Fort Hughes, P. I., on or
about October 20, 1937, with intent to commit a felomy,
viz, sodomy, cormit an assault upon Private Vietor L.
Weber, Battery "G", 5%9th CA, by willfully end feloniously
taking hold of Privete Weber's penis when he wes asleep.
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Specification 3: In that Sergeant Williem E. Kennerson, Bat-
tery "G", 59th CA, did, at Fort Hughes, P, I., on or about
October 20, 1937, with intent to commit a felony, viz,
sodomy, commit an assault upon Private Albert Grand, Bat-
tery "G", 59th CA, by willfully and feloniously getting
into bed with the said Private Grand.

Specification 4: In that Sergeent Williem E. Kemnerson, Battery
nGe, 59th CA, did, at Fort Hughes, P. I., on or about Novem-
ber 20, 1937, with intent to commit a felony, viz, sodomy,
comnit an assault upon Private Albert Grand, Battery "G",
59th CA, by willfully and feloniously kissing the said Pri-
vate Grand.

FIRST ADDITIONAL CHARGE: Violation of the 93rd Article of War.

Specification 1: In that Sergeant Williem E. Kennerson, Battery
"G", 59th C.A,, did, at Fort Hughes, P.I., Oon or about Novem-
ber 5, 1937, with intent to commit a felony, viz, sodomy,
commit an assault upon Private Albert Grand, Battery "G",
59th Cid., by willfully and feloniously pushing against Pri-
vate Grand and asking him to play with his penis.

Specification 2: In that Sergeant Williem E. Kennerson, Battery
"Gw, 59th C.A., did, at Fort Hughes, P.I., on or about Noveme
ber 15, 1937, with intent to commit a felony, viz, sodomy,
make homosexual advances toward Private Charles E. Schuchart,
Battery "G", 59th C.A.

SECOND ADDITIONAL CHARGES: Violation of the 54th Article of War,

Specification: In that Sergeant William E. Kennerson, Battery
"G*, 59th Coast Artillery, did, at Fort Mills, P.I., on or
about August 31, 1937, by willfully concealing the fact
that on or about December 7, 1916, he was discherged from
the United States Navy on account of the sentence of a
court-martial with a bad conduct discharge, procurse him-
self to be enlisted in the military service of the United
States by Lieutenant Colonel Gouvernsur H. Boyer, Medical
Corps, Recruiting Officer, and did thereasfter, at Fort
Hughes, P. I., receive pay and allowances under the enlist-
ment 80 procured.
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He pleaded not guilty to all charges and specifications. He was found
not guilty of Specifications 2, 3 and 4 of the original Charge, and of
the First Additional Charge and its specifications, but guilty of the
remaining charges and specifications. No evidence of previous convice
tions was introduced. He was sentenced to dishonorable discharge, for-
feiture of all pay and allowances, and confinement at herd labor for

two years. The reviewing authority epproved the sentence but remitted
four months of the period of confinement adjudged, designated the United
States Penitentiary, McNeil Islend, Washington, as the place of confine-
ment, and forwarded the record of trial for action under Article of War

3. Accused was charged with but acquitted of five specifications,
alleging assault with intent to commit sodomy or similer offenses, in
three instances with Privaete Grend and in one each with Private Weber -
and Private Schuchart. The evidence as to each specification was that
of the assaulted party only. Vigorous cross-exsmination of each prosecu-
ting witness developed vagueness, inconsistency, and contradictionms,
which, no doubt, led to the findings of not guilty of those specifica-

tions.

4. With respect to Specification 1, original Charge, alleging
sodomy, of which accused was found guilty, Private Joseph T. White,
Battery G, 59th Coast Artillery, testified that on Saturday morning,
January 29, 1938, from midnight to 3 a.m., he was on duty as observer
at Station F-2, 371 feet above sea level, Fort Hughes, P. I., and that
during that period the accused "practiced homosexuality and degeneracy®
by going down on his knees and "He put his mouth upon my penis, sir, and
sucked 1t" (R. 27-28). No further details relating to the alleged of-
fense were adduced by the trial judge advocate, and the court conducted
no exemination of the witness. Upon cross-examination by the defense,
Private White testified that there were two men slesping next door to the
place where the alleged offense was committed, but that there were no eye-
witnesses, and that he requested Private Bennington to report the matter
to his organization commander (R. 28). Following the testimony that there
were two men in the adjoining room at the time of the commission of the
offense alleged, the record on page 28 reads as follows:

nQ, Why did you not call for help?

Prosecution: Objection! I belleve it irrelevant whether he
called for help or not. Did the asccused do anything or did
he not? That is the question before the court. '

-5-
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Law Member: Objection sustained."” (Underscoring suppllei;LJ

Thereafter, the cross-examination of Private White wrs extremely meager.

The question put by defense counsel 1s open t0 objection on a
ground not stated by the trial judge advocate, namely, that it assumed
a fact not proved, the fact that witness did not call for help. However,
such was not the ground on which the trial judge advocate made his ob-
jection, or, presumably, that on which the law member excluded the ques-
tion. TFor the Board to sustain the ruling of the law member on that
ground would be highly technical and would ignore the effect of the rullng,
as inferred from the wording of the objection, in preventing further cross-
examination, as hereafter pointed out.

It appears from the evidence that Private White was the pathic
and accomplice in the commission of the alleged offense, as well as the
sole witness against the accused, and therefore the most extensive and
searching cross-examination would have been proper. The offense of
sodony is a heinous offense; but is, from its very nature, so easily
charged and the negative so difficult to prove that the accusation should
be established by clear and indisputable evidence (M.C.M., 1921, p. 439;
2 McClain on Crim. Law, sec. 1155). _

Regarding the crime of sodomy, section 546, Underhill's Crim-
inal Evidence, reeads in part:

*If the crime 18 consummated, both parties consenting
thereto, each 1s an accomplice of the other and neither can
be convicted upon the uncorroborated testimony of the other."

The rule is not inflexidle, however, and where the evidence is clear and
compelling a conviction may be sustained upon the testimony of the pathie
alone. Numerous rulings of the federal courts support the rule set forth
in Corpus Juris, reading as follows:

"The mere fact that one was an accomplice of, or particeps
criminis with, the defendant on trial does not render him in-

competent as a witness in behalf of the prosecution; * * *,"
16 C.J. 1410 and footnotes.

While the testimony of an accomplice 18 competent and admissidle, his
credibility is a very materlal factor in the trial, easpecially in such
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a heinous offense as sodomy, and consequently such a witness should be
subjected to the moat searching and thorough c¢ross-exsminetion. In
digesting the law on this point, section 1420, volume 16, Corpus Juris,
citing both federal and state cases, reads as follows:

"The fact that a person is an accomplice in the commis-
sion of a crime goes to his credibility as a witness; and
it 18 well settled as a general rule that an accomplice is
not, as a matter of law, entitled to the full credit given
to other witnesses, the rule in this respect being the same
whether the accomplice is introduced by the prosecution or by
the defense. Furthermore where the accomplice is introduced
as a witness for the defense, his relationship to defendant
and his interest in the result are to be considered as bear-
ing on his credibility. While the testimony of an accomplice
is to be treated like that of other witnesses, and considered
for all purposes, and may be believed, such testimony is not
regarded with favor, but should be received with caution, should
be closely scrutinized and viewed with distrust, and even under
the commoa-law rule that it 18 not essential that the testi-
mony of accomplices be corroborated, the jury should be in-
structed as to the danger of convicting upon the evidence of
accomplices alone."

The testimony of an accomplice is of doubtful integrity and should be re-
ceived with great caution (M.C.M., 1928, par. 124 a). In Holmgren v.
United States (217 U.S. 509, 523, 524), it was stated by the Supreme Court:

"It is undoubtedly the dbetter practice for courts to
caution juries asgainst too much reliance upon the testi-
mony of accomplices, and to require corroborating testi-
mony before giving credence to them,"

See also Sykes v. United States (204 Fed. 909, 913). In Winthrop's Mil-
itary Law and Precedents, pages 336 and 357, with regard to the testimony
of accomplices, the following appears:

"But the mere fact that a person was an accomplice of
the accused does not so identify him with the latter es to
ronder him incompetent to testify for or sgainst him. Nor
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is his competency affected by the fact that he has himself
been charged - separately - with the same offence. The ob-
Jection is not to his competency but to his credibility -
as will bg noticed under anozher head. .

"While the testimony of an accomplice, if believed,
may be suffiecient, though unsupported, to warrant a con-
viction, it is agreed by the authorities that, as a general
rule, such testimony cennot safely be accepted as adequate
for such purpose unless corrcborated by relieble evidence."

In the instant case the accused was sworn as a witness at his
own request and denled categorically and emphatically the allegations
contained in the sodomy specification of which he was found guilty, and
stated that Private White left him and some other soldiers "about fifteen
to twelve™ on the night in question (R. 51). Hes was aware of no motive
which might have caused Private White to accuse him of sodomy, but tes-
tified, when asked what kind of soldier Private White was, that =~

"I would not say that he was a very good soldier, In fact,
about a year ago, Sergeant Fleming was acting first sergeant
and he asked me to take Private White and I said I did not
went him.” (R. 52.)

The accused further testified that Private White was in his platoon two
days and that "he was hard to handle and you always had to kesp after
him” (R. 52).

The defense introduced a number of enlisted men of various -
grades from private to sergeent who testified that they had known the
accused over a priod of years, had been alone with him but had never
known him to show any sex-perversion tendencies.

Sergeant Louis J, Kahrer, Battery G, 59th Coast Artilliery,
testified that he had known accused since October, 1937, and lived in
the room with him for approximately a month; that he never made any
homosexual advances towards him (witness) and he "found him to be a
straightforward man® (R. 39). :

Sergeant Fred Schmelgen, Battery G, 59th Coast Artillery,
testified thet he had known the accused since September, 1932, end that

-f -



(225)

he lived with accused at Fort Hughes, both in Battery G and in Battery
B, and hed been alons with him but had never known of his making homo-
sexual advances to him or to anyone else; that he is not & particular
friend of accused, "just in the same battery" (R. 40).

Sergeant Alex B. Pretiol, Battery G, 59th Coast Artillery,
testified that during October and November, 1937, he was a corporal;
that he has known accused since November, 1936, end had been alone with
him on occasions but that accused never made any improper advances
toward him (R. 41).

Private 1lst Class Jessie D. Cruse, Battery G, 59th Coast Artil-
lery, testified that he was in the same battery with accused and had been
alone with him but that accused never made any homosexual advances toward
him; +that he had seen accused partly dressed in quartera but never saw
him "abusing himself®; <that he had vorked in the oil wells of Texas and
had there seen "queers®™ but that accused was not that type of man (R. 42,

43). ,

Corporal Simeone Salvatore, Battery G, 59th Coast Artillery,
testified that he had been on duty with accused about three months and
had been along-with him on a number of occasions but had never known ac-
- cused to make improper advances to men, and considered him "a good man

to soldier with" (R. 44).

Private lst Class Dallas C. Howell, Battery G, 59th Coest Artil-
lery, testified that he had known the accused for fifteen months, and had
been alone with him "lots of timea®; that accused never made any homo=-
sexual advances to him, and on the night of the sodomy alleged in Specif-
ication 1, original Charge, he was with accused "between six o'clock and
12 o'clock®, leaving him about 12:05 a.m.; that accused upon leaving said
he was sleepy and "I've got to go to bed, got an inspection tomorrow®;
that he considers the character of the accused as good; and that he (wit-
ness) is a boxer and would strike a man who offered to commit sodomy with
him but that he never saw accused approach anyone ™in a lovemeking way"®

(R. 45, 46, 47).

Private lst Class James McD. Martin, Battery G, 59th Coast Artil-

lery, testified that he knew the accused and had been on duty with him;
that he was six feet two inches tell and would strike any man making homo-
sexual advances towards him, and that the accused never made any such ad-
vences; that he has "a very good opinion" of accused but is not a particu-

lar friend of his (Ro 48, 49)0
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Private Richard H. Howell, Battery G, 59th Coast Artillery,
testified that he had been alone with accused "several times®™, but hed
never known him to make homosexual advences toward anyone and "my opinion
of his character is good®™ (R. 50).

The charge sheet showa the accused as 43 years of age, having
first enlisted in March, 1920, and at present serving hils seventh enlist-
ment in the Army and holding the grade of sergeant.

5. The only evidence of guilt of the sodomy alleged in Specifica-
tion 1, original Charge, is the testimony of Private White, the accomplice
and pathic. It follows, therefore, that every test as to its credibility
should have been applied. He should have been thoroughly examined and
cross-exemined, and his testimony scrutinized closely and received with
caution. In an opinion of the Board of Review (CM 186545, Phillips) where,
in a sodomy case, the only competent witness against the accused was the
pathic, it was held:

"Although the competent evidence in this case might war-
rant a court-martial in findirg the accused guilty of the
charges, it is not of such compelling chearacter that it can
be said with reasonable certainty that it would have resulted
in conviction had the incompetent statement of the child, * * ¥,
been excluded.™

The Board held the record not legally sufficient to sustain the findings.

In the instant case it appears that although Private White was
the sole witness against the accused with respect to the sodomy specifica-
tion of which he was found guilty, his examination by the prosecution was
extremely meager, the court failed t0 exsmine him at all, and the defense
‘counsel, when attempting to ceross-examine him with respesct to his actions
and the surrounding circumstances, was not permitted to do so by a ruling
of the law member sustaining an objection by the prosecution on the ground
that such testimony was irrelevent as the cross—examination should be con-
fined to what the accused did or did not do (R. 28), It is true that the
specific guestion ruled out was improper in form and limited in subject
matter, but the langusge of the objection furnished & basis for the con-
clusion by both defense counsel and the court that the ruling excluded
a wide scope of cross-examination that in fact was proper. The defense
had the right and duty to test the credibility of this witness. In view
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of the nature of the offense charged and of the discrediting on sross-
examination of all witnesses accusing him of assault with intent to com-
mit sodomy, alleged in specifications on which he was acquitted, con-
sldered together with the fact of the many witnesses testifying to the
good character of accused, and the further fact that Private White, an
accomplice, was the only witness for the prosecution on the specification
under qonsideration, it became highly important that he be closely amd
thoroughly cross-examined on all the statements made by either party at
the time of commisajon of the alleged offense end with respect to the sur-
rounding circumstances. This was not done by either the defense or the
court, probably due to the ruling in question, as all other witnesses tes-
tifying with respect to other specifications were thoroughly cross-exsmined.

It may be suggested that the cross-question which the law member
erroneously excluded was intended to bring out only that White weas a willing
participant in the sodomy, and that whether he was such was immaterial,
since sodomy, unlike rape, is comrmitted even 1f the other party consents,
The Board does not admit the wvalidity of that argument, If White was a
willing participant, he was gullty of a crime involving moral turpitude of
the worst sort. The question, therefore, was proper as cross-examination
to credit, and as such the defense had the right to put it. But the ques-
tion excluded had another and even more importent purpose. If White did
not call for help, one permissible inference is that he was a willing
participant; but another and even more plausible inference is that he
did not call for help because no sodomy was then cormitted and no necessity
existed for calling, that his whole story is a fabrication. The defense
was entitled to bring out the facts from which to draw this inference.

In view of the wording of the objection and the failure of the
defense counsel or the court thereafter to conduct the searching crosse-
examination so successfully employed with respect to other prosecution
witnesses, the conclusion is inescepable that the defense counsel and the
court considered, and with reason, that they were precluded by the ruling
of the law member from examining White regerding his own acts, omissions
and statements. The ruling of the law member appears to be the only reason-
able explanation of the brief cross-examination of White. That such mat-
ters were relevent to the issue and of vital materislity, and cross-examina-
tion with respect thereto important as a means of impeaching the witness
or of at least casting doubt on his veracity, is unquestionable. The rul-
ing excluded the introduction of evidence pertaining both to the general
iasue, i.e., whether or not the acts alleged in fact occurred, and to the
question of the credibility of the witness testifying. Moreover, an ex-
emination of the testimony of Private White given at an investigation of
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the charges February 18, 1938, and again on March 25, 1938, and during
the trial, considered together with the testimony of other witnesses at
the said investigations and at the trial, indicates that a thorough and
searching cross-exsmination of Private White might -have wholly dis-
credited him, At the trial there was testimony thet the group of soldiers
with whom Private White and the accused were present on the night in ques-
tion broke up about 11:45 p.m., at which hour White left for his place
of duty (R. 51), yet White testified at the March 25th investigation that
he was asleep and awekened at midnight by the observer whom he was t0 re~-
lieve on guard, White also stated at -an investigation that accused called
him on the telephone, informing him of his intention to visit him and
actually arrived ten minutes later, yet White made no effort to have two
other soldiers in the adjacent gusrd room observe the accused, whom he
testifies he accormodated in order to get evidence against him, White
further stated that accused had been tryilng to commit sodomy with him
for a year, and that while he was "looking through his instrument” ac-
cused unbuttoned his (White's) trousers and "knelt down and took the
witness' penis in his mouth and sucked on it until emission occurred”,
after which he asked accused to meet him the next day at a given place,
as there he would have witnesses to the act; but there were two wit-
nesses avallable on the night of the alleged offense whom Private White
4i4 not call, nor 4id he fulfill the appointment for the next day be-
fore witnesses as arranged. At both investigations, Private White stated
that he reported the affair to his battery commander voluntarily the fol-
lowinﬁ morning, but at the trial he testified that he did not first do so
but reported it to Private Bennington, who reported it to the accused's
organization commander (R. 28). The date and manner of such report are
not shown, but accused was not confined until February 3, 1938, five days
after the date of the alleged sodomy, from which fact it may be inferred
that the report to the commanding officer was made on that date, end then
by Private Bennington and not Private White. The battery commander, al-
though called as a witness, was not questioned with respect to any mate
ter except receipt of pay and allowances by accused during his current
enlistment (R, 31).

Under the circumstances, a conclusion that the ruling of the
lew member, restricting the defense counsel in his scope of cross-exemina-
tion of Private White to matters pertalning solely to the actions and
statements of accused, did not injuriously affect the substantial rights
of the accused within the meaning of the 37th Article of War would not
be justified. It is the opinion of the Board of Review that the ruling
of the law member constituted a fatal error injuriously affecting a sub-
stantial right ot accused end that, therefore, the evidence is not legally
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sufficient to support the findings of guilty of the original Charge
and Specification 1 thereunder.

6. The only other charge and specification of which accused was
convicted are the second additional charge and specification thereunder,

alleging fraudulent enlistment by concealment of a prior bad conduct
discharge from the Navy. To0 prove accused's naval service the prosscutor

introduced a certificate signed by Admiral Nimitz, Acting Chief of the
Bureau of Navigation, Navy Department, as follows:

"I hereby certify that the annexed are photographie
coples showing the enlistments and discharges of William
Edward Kennerson, Ex~Fireman second class, U.S. Navy, as
shown by the records on file in the Bureau of Navigation."

Under the foregoing, is a further certificate signed dy Admiral Leahy,
Acting Secretary of the Navy, bearing the seal of the Navy Departmente.
Attached to the above certificates are photostatic coples of papers show-
ing two enlistments of Williem E. Kennerson in the Navy on March 7, 1916,
and December 15, 1917, respectively; fingerprints of William E. Kenner-
son, teken befora-medical officers of the Navy on dates not stated; end
three papers in the nature of final entries in a service record, one show-
ing the discharge at Norfolk, Virginia, December 7, 1916, "on account of
sentence of S.C.M. with bad conduct discharge” of a man whose name is

not disclosed by the paper itself, a second similar paper showing the
desertion of an unnamed man from the Recelving Ship at Philadelphia, May
1, 1918, and the third showing the discharge of an unnamed man from the
Naval Prison, Portsmouth, New Hempshire, August 16, 1919, "on account of
served full sentence"™. That these three papers relate to William Edward
Kennerson is shown, not by the photostatic coples furnished, but solely
by the certificate of the Acting Chief of the Bureau of Navigation. As
the specification alleges only concealment of a bad conduet discharge
from the Navy December 7, 1916, the trial judge advocate properly re-
frained from offering in evidence the proof of accused's second enlist-
ment in the Navy December 5, 1917, and the other papers tending to show
(if they relate to him) his desertion and dishonorable discharge from
that enlistment. With reference to the certificate and the papers
covered by it and offered in evidence, the record states (p. 33), "There

being no objections, the paper was then received in evidence®.
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CM 156186, Potter, digested in Dig. Ops. JAG 1912-30, para-
graph 1299, was a like case., Though not stated in the digest para~
graph, the ‘neme of the person concernsd appeared only in the certif-
icate of the Acting Chief of the Bureau of Navigation and not in the
paper certified. In the Potter case, when the certificate and accom-
panying papers wers offered in evidence, the defense counsel sald, "No
- objections®,

The Board of Review, with the approval of The Judge Advocate
General, said:

w¥ % * The photostatic copy of a paper attached to the
aforementioned certificate of the Acting Chief of the Bureau
of Navigetion to the effect that on September 8, 1922, some-
one wes discharged by reason of the sentence of a general
court-martial and orders of the Secretary of Nevy, does not
bear the nems of the accused and it is ilmpossible to deter-
mine therefrom whether or not the entry applies to the ac-
oused, and even if so, whether the original entry from which
the copy in question was made is a document of original entry
such a8 would itself have been ocompetent evidence,
"Trup, the certificate recites that the papers in ques-
tion relate 40 the aocused, but the certificate is not evi-
dence; the papers must speak for themselves, * * *,v
The position of the Board of Review in the Potter case is
logical but highly technical, 1The present Board fesels strongly that our
system of military Justice, while carefully proteoting the rights of ao-
cused persons, must not become so teohnical as to bs unworkable by law
members, trial judge advocates, and defense counsel who are primarily
20ldiers and not lawyers.) Such seems to have been the view of the
authors of the 1928 ediflon of the Manual for Courts-Martial, published
since the Potter case was decided. In many respects that edition sim-
plifies and liberalizes the pre-existing procedure. The last sentence
of paregraph 1156 is as follows: ,

"A fallure to object to a proffered dosument on the
ground that its genuineness has not been shown may be re-
garded as a waiver of thet objection,.”

It may be objeoted that the objeotion to the admissidility of

the paper now in question goes not to its genuineness, but to its rele-
vanoy, that it 18 properly proved that that paper is a true ocopy of an
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original paper on file in the Navy Department, but it is not properly
shown that that original paper relates to Kennerson, If there be given
to the word "genuineness®™ a narrowly technical signification, equivalent
to "authenticity"”, the argument is sound; but ought not the word to
have & broader meaning? Ought 1t not to be construed so as {0 mean
genuine as respects this accused, i.e., suthentic end applicabls to him?
And even if, es a matter of lexicography, "genuineness™ cannot receive
80 broad a meaning, the Board thinks that it ought to regard the present
as a case within the spirit if not the letter of the passage quoted from
the 1928 Manual, as a case not covered by sny express directive in the
Manual, but to which by analogy the Board should apply the same rule.

In the Manuel for Courts-Martial, edition of 1928, paragraph
117 &, it is said:

¥An official statement in writing (whethar in a regular
series of reoords, or a report, or a certificate) is adimis-
8ible when the officer or other person making it had the duty
to know the matter so stated end to record it; that is, where
an official duty exists to know and to make one or more rec-
ords of certain facts and events, each such record, including
a permanent record compiled from mere notes or memoranda, is
competent (i.e., prima facie) evidence of such faots and events,
* * % # (Underscoring supplied.)

, The present is a certificate by & high officer of the Government.
The subparagreph from which quotation heas just been made concludes:

nk % ¥\ failure to objest to a document on the ground
that the information therein is compiled from other orig-
inal sources may be regarded as a waiver 0of the objection,"

The statement by the Acting Chief of the Bureau of Navigation

~ that the paper certified relates to William Edward Kennerson is informa-
tion compiled from another original source, presumably the cover or first
page of Kennerson's naval service record, of which tte last page only has
been certified and transmitted. The presant case therefore falls squarely
within the scope of the sentence last quoted.

For the reasons above set forth, the Board concludes that the
Potter case should not be followed in the present and future like cases,
end that accused's bad conduct discharge from the navy was sufficlently
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proved., No injustice will be done by so holding. If there existed

the least doubt that the entry in question applied to Kemnerson, he

or his counsel would have objected to its admission. On the contrary,
in the closing sentences of his argument (p. 54), counsel inferentially
admitted that accused committed the offense of fraudulent enlistment
now in, question. It is to be noted that neither the FPotter opinion nor
the préunt holding covers & case where objection is mado to the admis-
sion or the document in question.

’I; The Board observes another irregularity with respect to the
proof of the specifications alleging fraudulent enlistment. On peges
33-34, appear the following stipulations:

"Proseoution: If it please the court, the prosecution
and the defense agree to the stipulations that:

'~ ®™If one A. Y. laperal, Superintendent of the Identif-
ication Section, Becret Service Division, Menila Police De-
partment, were present in court he would testify as follows:
®That the fingerprints on Exhibit 'A'~GCM, Exhibit 'B*-GCM
and Exhibit 'E'-GCM were made by one and the same man, end
that Mr. Laperel would say that he is Superintendent of the
Identification Section, Secret Service Division, Manila,
Police Department, Manila, P.I."!

#tIf Mejor Desmond O'Keefe, J.A.G.D., were present in
court he would testify as follows: *That as trial judge ad-
vocate in the cese of the United States versus Private Den-
ver D. Albrecht, Company A, 31st Infantry, tried by a general
court-martial at the Headquarters Philippine Department on
October 30, 1937, Mr. A. Y. Leperal, Superintendent Identif-
ication Section, Secret Bervice Division, Manila Police De-
partment, was called as an expert witness for the prosecution
and examined quite thoroughly concerning his qualifications.
Upon this examination, Mr. Leperal testified under oath in
substance that he had studied and made comparisons of hand-
writing and fingerprints for espproximately twenty years.

He further testified that he had been qualified end testified
as such an expert before many courts in Manila and surround-
ing provinces. Mr, Laperal was accepted by the court as en
oxpert witness"!,

*These stipulations were received in evidenco by the
court, there being no objections."
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The first stipulation is unobjectiornable so far as it goes,
but the second is improper. \"f’ﬁe proper way to prove the qualifica-
tions of an expert witnesa is by testimony of the witness himself or
some other person, or by a stipulation, as to his training and ex-
perience in his art or profession, not by testimony or a stipulation
a8 to what he had testified at some prior trial of another person,
which is secondary evidence only of his qualifications. However, the
first stipulation shows the witness to be Superintendent of the Iden-
tification Section, Manila Police Department; and it may inferred
that a person holding such a position is qualified as a fingerprint
expertd The Board, therefors, concludes that the proof of identity
was sufficient.

8. For the reasons stated, the Board of Review holds the record
of trial not legally sufficient to support the findings of guilty of
the original Charge and Specification 1 thereunder, and legally suf-
ficient to support only so much of the sentence as involves dishonor-
able discharge, forfeiture of all pay and allowances due or to become
due, and confinement at hard labor for one year in a place other than
a penitentiary.

Judge Advosate.

Judge Advocate.

&

/“a,- .5‘
M Judge Advocate.
: al. /

To The Judge Advocate
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WAR DiPARSLINY
4n 4he Office of The Judge Advocate General. (235)
Washington, D. C.

Board of Review
CM 210256

APR 21 1%

"UNITED STATELS SIXTH CORPS ARKA | .

Ve Trial by G.C.M., convened at
Belfridge Field, Michigan,
July 28, 1938, Confinement
for twenty-seven-(27) days
and forfeiture of $12 pay.
Selfridge ¥ield, Mount Clemens
Michigen. -

Private GORDON W. DELFPH
(6552821), Air Corps,
Unassigned, attached to
Base Headquarters and
5th Air Base Squadron,
Alr Corps,

OPINLON of the BOARD OF REVIEW
KING, FRAZER and CAMPERLL, Judge Advocates,

l. The record of trial in ths case of the soldier nemed above has
been exsmined in the Office of The Judge Advocate General and there found
legally insufticient to support the tindings and sentence. The record
haB now been examined by the Board of Review, and the Board subtmits, this,
its opinion, to The Judge Advocate General. .

2. The accused was tried on & single charge and specification, as
follows:

CHARGE: Violatiom of the 58th Article of War.

Specification: In that Private Gordoa W. Delph, Air Corps,.
Unassigned, attached to Base Hq & 5th Air Base Squad-
ron, Air Corps, did, at Hamilton ¥Field, California, on
or about May 12, 1938, desert the service of the United
States and did remain absent in desertioa until he sur-
rendered himself at Selfridge Field, Michigan, oa or
about May 21, 1938,
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Acoused pleaded not guilty to and was foumd guilty of the charge and
specification thersunder. Zvidence was introduced of two previous
conviotions. Ee was sentoenced to be dishonmorably discharged the ser-
vioce, end to forfeit all psy and allowances due or to become due, The
reviewing suthority approved only a0 much of the findings of gullty of
the Oharge and Specification thereunder as involved a finding of gulilty

- of &bsenoce without leave st the place and on the date alleged, ter-
minated by surrender at the plece and on the date _plleged, in violation
of the 6lsv Article of War; and only s0 much o2/Hifitence as provided
Tor oconfinement at hard labor for twenty-seven days snd forfeiture of
$12 of the goldier's pay. The reviewing suthority ordered the sentence
as thus modified to be oxecuted and designated Selfridge Field, Mount
Glemens, Miohigan, as $he place of sonfinement (GOMO 174, Headquexters
Sixth Qorps Ares, August 13, 1938),

3. No question arises as t0 the suftieiency of the record of trisl
to support the findings of guilty as modified by the reviewins eutbority,
The total pey forfeited by the aentenco of the court amounted 1o eboutd

@791 - that forfeited pursuant to the aotion of the reviewing authority,
$12, Therefore no reason exists for doubbing the legality of the for-
feitures imposed, '

4, The only serious question presented by the oase is the legality
of the action of the Teviewing autborisy in approving "so muob of the
sentence as provides for confinexent at hard labvor fox £7 days", in view
of the feot that the sentence imposed by $he ocourt izsluded 2o confine=
nant whatever, .

Os The Foard first considers whether the above action of the re-
viewing suthority may be jussified under the table of equivaleats in
peragraph 104 ¢, Maxual for Oourds=arsial, as followsi

"Subject 0 all applicadle limivasions, substituiien
£or the punishments specified are lu'bhorl.ni. &% the dis=

eretion of the “mi ‘:n;h. iouwtu retes, unless dis-
s imposed:

honorable disoharge

Yorfeituzre 1
_ ! i) B30 . v
T dayio pay eel % 08Y ¢4 ¥ o BY1  LF GAYD esveensvesesl O 0

' e
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6. Does the above passage authorize the reviewing authority,
not the court, to substitute confinement at hard labor for forfeiture
of pay? As far back as 1897, C 3487, it wes held by The Judge Advo-
cate General:

*The Commanding Officer at Willet's Point, N. Y., sub-
its the question whether en officer who has the authority
0 review the sentence imposed by a summery court may mit-

igate the seme by substituting for a forfeiture of pay con-
finement at hard labor for a less number of days than a
summary court may substitute for the same forfeiture, and
he is of opinion that he may do this because the President
by Executive Order of March 20th, 1895, authorized the sub-
stitution of confinements of varying duration for forfeiture
of pay and thus established the equality of these species
of punishment. The regulations presented by the President
in order to emable courts-martial to determine the measure
and kind of punishment to be imposed were not intended to,
end do not, effeoct the firmly established principle that
the reviewing authority, in the exercise of his power of
mitigation, can not change the kind of punisbment. If

this could be done, he might thus award a punishment which
had been actually rejected by the court. The power of sub-
stitution as exercised by the court under the provisions
0f the Executive Order has no relation to the power of the
reviewing Officer." '

Apart from the precedent, the theory that the reviewing authority may
make substitutions pursuant to the passege quoted in paragraph § of
this opinion from paragreph 104 ¢, Manual for Courts-Martial, would
seem t0 bg untenable in view of the phrase "at the discretion of the
court®. ﬁ?he Board believes that the language of an executive order,
and this part of the Manual is such, is sybject to substantially the
same canons of construction as a statute,| One of these ceanons is that
a statute must be construed so as to give every word in it some effect.
Among the many expressions of this rule by the Supreme Court of the
United States are the following:

nk X X 4 {8 the duty o£ the court, when it can, to give
effect to every word in every enactment, if it can be

done, without violating the obvious intention of the legis-
lature. * * ¥, (United States v. Gooding_, 12 Wheat. 460,

477, per Story, Je)
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nk x * Now, it 1s the duty of courts of justice so to con-
strue all statutes as to give full etrect to all the words,
in their ordinary sense, if this can be properly done;

* % * » (Bend v. Hoyt, 13 Pet. 263, 272, per Story, J.)

"% * * Tyery statute must be construed from the words im it,
end that construction 1s to be preferred which gives to all
of them en operative meaning. * * *,* (Early v. Doe, 16 How.
610, 617.)

n* % * §1£ possible, effect shall be given to every clause
and part of a statute. * * *." (Ginsberg & Sons v. Popkin,
285 U.S. 204, 208,)

It follows from the foregoing and meny other cases to the same effect
which might be cited that the words, "at the discretion of the court®,
may not be ignored or rejected, but that meaning and effect must be
glven to them.

7. What meaning shall be given to the words, “at the discretion
of the court™? More specitically, who is meant by "the court™? Again
the Board turns to the canons of construction of stetutes, one of the
most elementery and well settled of which is set out in the following
quotations from the Supreme Court of the United States: ~

"It is elementary that the meaning of a atatute must,
in the first instance, be sought in the languege in which
the act is framed, and if that is plain, and if the law
is within the constitutional authority of the law-meking
body which passed it, the sole function of the courts is
to enforce it according to its terms, * * *

"W¥here the language is plein and admits of no more
than gne meaning the duty of interpretation does not arise
and the rules which are to aid doubtful meanings need no
discussion. * * *,* (Caminetti v. United States, 242 U.S.
470, 485.)

w¥ * * And unless Congress has definitely indicated an
intention that the words should be construed otherwise, we
must apply them according to their usual agceptation.”
(Avery v. Cormissioner, 292 U.S. 210, £l4.)

*The words of the statute are plain and should be ac~-
corded their usual significarce in the absence of some dom-
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inant reason to the contrary. * * *,* (014 Colony Com-
peny v. Commissioner, 301 U.S. 379, 383.)

Let the canon of construction laid down in the roregoing end many
Other cases be applied to the present case,] Though it has sometimes
been said, in a general and inaccurate sense, that the reviewing
autbority is a member or the court; %"the court", when used with ref-
erence 10 the administration of military justice, means, in its ordi-
nary end natural signification, the court-marvial before which ac-
cused is arraigned and which hears the witnesses, and does not include
the reviewlng suthority. No reason is seen why there should be at-
tributed to the President the intention of giving the word "court" any
other than its usual meaning.

8. There are, furthermore, strong indiecations that "the court® ,
a3 used in the passage quoted from paregraph 104 ¢, Manual for Courts-
Martial, ante, paragraph 5, this opinion, meant the court-martial it-
self and not the reviewing authority. The passage authorizes certaln
substitutions "at the discretion of the court®. When writing it, the
author undoubtedly had in mind Article of War 45, which directs:

*Whenever the punishment for a crime or offense
made puniehable by these articles is left to the dis-
cretion of the court-martial the punishment shall not
exceed such limit or limits as the President may from
time to time prescribe; * * *," (Underscoring supplied.)

9. The word, "court®, in parsgraph 104 ¢, Manual for Courts-Martial,
clearly means the same as "court-mertial® in Article of War 45. The lat-
ter term just as clearly means one of the courts established by other
articles of the same statute, nemely, general, special, and summary courts-
martial set up by Articles of War 3, 5-10, end 12-14. Specitically, Ar-
ticles of War 5, 6 and 7 provide:

*ART. 5. General Courts-Martial. - General courts-,
martial may consist of any number of officers not less

than five.
*ART. 6. Special Courts-Martial. - Special courts-

martial may consist of any number of officers not less

then thres.
*ART. 7. Sumeary Courts-Martial. = A summary court-

martial shall consist of one officer.”
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It will be noted that none of the above articles makes the reviewlng
suthority a member of the court. His functions ere prescribded by
Articles of War 46, 47, 50, 503, 51 and 52, articles which in many
places carefully separate and distinguish between the tunctions of
the court and the reviewing authority. For example, in Article of
War 46, it 1s said:

wk * * Ny gentence of a court-martial shall be carried
into execution until the same shall heave been spproved by
«  the officer eppointing the court or by the officer command-
ing for the time being."

10, The Board thereiore concludes that the President, in promml-
gating paragraph 104 ¢, Mamal for Courts-Martial, made no attempt to
empower the reviewing authority to substitute ¢onfinement for a for-
feiture; but, on the contrary, gave such power to the court alone.
Whether the President could lawfully have conferred such power upom
the reviewing authority is a doudtful question which it is unnecessary
to consider.

11, The next question is whether, even if paragraph 104 ¢, Manual
for Courts-Martial, does not confer power upon the reviewing authority
$0 make such a substitution, is the power conferred by the Articles of
Wer? Articles 46, 47 end 50, so far as material, are es follows:

"ART. 46. Action by Convening Authority. - * * *
No sentence of a court-mertial shall be carried into ex-
ecution until the same shall have been epproved by the
officer appointing the court or by the officer command-
ing for the time being.

“ART. 47. Powers Incident to Power to Approve. =
The power to approve the sentence of a court-martial
shall be held to include:

» * *

*(b) The powsr to spprove or disapprove the whole

or any parz_or the sentence, * * *

P

"ART. 50, Mitigation or Remission of Sentences. =
The power to order the execution of the sentence adjudged
by a court-martial shell be held to include, inter alia,
the power to mitigate or remit the whole or amy part of
the sentence.”
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12. Can the action here taken be sustalned under Article of
War 47 b as an approval or a part of the sentence? To put the same
question in another form, is the sentence which the reviewing suthor-
ity approved a part ot that which the court imposed? The answer must
be in the negative as to the twenty-seven days' confinement at hard
labor, since the sentence imposed by the court included no confinement
whatever. One form of punishment cannot be a "part® of another ot a
wholly aifferent sort.

13, The Board next turns to the first sentence of Article of War
50, which it repeats:

*The power to order the execution of the sentence
adjudged by a court-martial shall be held to include,
inter alias, the power to mitigate or remit the whole
or any part of the sentence.”

As remission is not involved, it is obvious that the question
before the Board turns upon the definition of the verb, "mltigate™. Did
the action of the Commanding General, Sixth Corps Area, "mitigate®™ the
sentence imposed by the court?

In Bouvier's lLaw Dictionary, ™mitigation® is thus defined:

"Reduction; diminution; lessening of the amount of
a8 penalty or punishment.”

14, Bouviler's definition was judicially approved in People v.
Leong Fook (206 Calif. 64, 273 Pac. 779). The definition in the Manual
for Courts-Martial, though fuller, is substantially the same. It is
there said (par. 87 b, pp. 76, 77):

i

*The power to order the exsecution of the sentence
includes the power to mitigate or remit the whole or
any part of the sentence (A, W. 50); but in any case
the punishment imposed by the sentence as mitigated or
remitted must be included in the sentence as imposed by
the court and should be one that the court might have
imposed in the case., * * ¥

*To mitigate a punishment is to reduce it in quantity

_ or quality, the general nature of the punishment remaining

the same, A sentence can not be commuted except by the
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President or by a cormanding general empowered by the
President under A, W. 50,

*A sentence imposing dishonorable discharge only
can not be mitigated.* * * %

15, We are furtunate in having a definition of "mitigate®, as
applied to courts-martial, by George Washington, our first Commander-
in-Chief, in the handwriting of Alexander Heamilton, then a colonel
and General Washington's aide, as follows:

“Had the comstitution of the Court been intirely
regular, I do not conceive I could with propriety, al-
ter the capital punishment into a corporal one. The
right of Mitigating only extend, in my opinion, to
lessening the degree of punishment, in the same species
prescribed; and does not imply any authority to change
the nature or quality of it altogether."”

(Washington to Gates, February 14, 1778; Sparks' Writings of Wash-
ington, volume 5, page 236; Writings of Washington, Bicentennial Edition,
volume 10, page 457.)

16, The Board next considers opinions of The Judge Advocate Gen-
eral on the measning of *mitigation®, N

a. InR 47, 123, Engleright, the court sentenced accused "to
be confined in the United States Military Prison for the period of one
yoar®. The reviewing authority undertook to mitigate this sentence to
forfeiture of half monthly pay for four months., Ths Judge Advocate
General held such action unlawful, as constituting commtation and not
mitigation,

b. InR 48, 268, Hall, the court sentenced accused to forfeit
his pay, to be dishonorably discharged, and "to be confined in suech mil-
itary prison as the reviewing asuthority may direct, for two years™. The
sentence did not contain the words "at hard labor". The rev~i:'ing suthor-
ity undertook to mitigate the sentence to "confinement at hard labor at
the station of his company for nine months, with forfeiture of ten dol-
lars a month for the same period™. The Judge Advocate General held such
action not to comstitute "mitigetion™, and to be beyond the power ot the
reviewing authority, saying:
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"Miitigation is reduction in the quantity, or quality
of the punishment, without changing its species.

"Commutation 1s an exercise of the pardoning power,
in cases when the punishment is such as not to admit of
reduction in degree.

"In the present ceses the term of confinement was re-
duced in time but the nature of the confinement was meter-
ially changed and increased in severity. I do not believe
this to be within the scope of the reviewing officer's
powers.

"No doudbt it is often an omission when the court fails
t0 provide in its sentence that the confinement shall be at
hard labor, but this can only be remedied by returning the
proceedings to the court for reconsideration.

"In this case a sentence of two years confinement with-
out hard labor wes changed to one of nine months with hard
labor, If such a change wers considered a mitigation, where
could we draw the line? HoOw many months with hard labor are
equivalent to two years without? For we would have to know
this line, in order not to pass it. The impossibility of
determining it, shows, in my opinion, that this change of
sentence was not a legal exercise of the power of mitiga-
tion."

c. R 48, 666, 0'Donnell and Sweeney, was even more like the
present case., The facts and his opinion are thus stated by The Judge
Advocaete General:

"The enclosed proceedings of General Court Martial
in the cases of Privates Patrick O0'Donnell Co I, and Edward
Sweeney, Co. K, 16th Infantry are respectfully submitted to
the Secretary of War.

"The prisoners were each sentenced by the Court 'To
be dishonorably discharged the service of the United States
with the loss of all pay and sllowances now due or to become
due; which sentences were "mitigated" by the Department Com-
mander to confinement et hard labor at the poat where their
companies may be serving for one year forfeiting ten dollars
per month of their pay for the seame period' (G.C.M.0., 5l.De-
cember 15, 1884, Dept. of Texas). This action, it is sub-
mitted, is not a mitigation, but, so far as confinement at
hard labor is concerned 18 a substitution of an entirely

, different punishment from that awarded by the Court."
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- 8. To the seme effect is P 32, 401, in which The Judge
Advocate General said:

#¥ X * 45 change the sentence of dishonorable discharge,
adjudged against the soldier, to confinement at hard labor,
is not a mitigation but a commtation or change of the char-
acter of punishment which the reviewing authority cannot
legally make. (Decision of Sec. of War of Feb. 15, 1885,
published in Decision Circulars, No, 2, Hdqrs. of the Army,
A. G. 0., March 23, 1885.)"

6. In 1888 The Judge Advocate General rendered an elaborate
opinion (R 57, 89), showing extended historical research, on the ques-
tion whether a reviewlng euthority has power to cormmute a sentence of
dishonrorable discherge. At that time the 112th Artiocle of War em-
powered the reviewing authority to M™pardon or mitigate any punishment
adjudged™ by the court. The Judge Advocate General showed that the
word "pardon™ was not used in the usuel sense of that word, meaning
the powsr of pardon as exercised by a king, governor, or president;
but was a survival from the legislation of the Continental Congress
concerning the Continental Army, and meant simply "remit"., The ques-
tion therefore was, what powser, 1f any, had a reviewing authority over
a sentence of dishonorable discharge by virtue of the grant to him of
the power to "mitigate™ sentences. In other words, could a sentence
of dishonorable discharge be "mitigated®”? It will be observed that
this is the identical question now again presented fifty years later.
The Judge Advocate Gensral concluded (pp. 93, 94):

"The words 'pardon' and 'mitigation' in the 112th
Article of War should, I think, be construed with refer-
ence to the condition of the English system existing at
the time when we copied it. There was then no general
power of commmtation; ‘pardon' did not include it; when
conferred it was expressly conferred by statute and clear-
ly defined. Therefore, I am of opinion that commutation
is not authorized by the 1ll2th Article of Viar.

*By 'commtation' I understand the substitution for
the punishment adjudged of & lesser punishment of a dif-
ferent kind., It is now established beyond question, that
the President may, by virtue of his pardoning power, com=-
mute sentences, because this 1s held to be simply a con-

-10 -



ditional pardon; but this is peculiar to the pardoning
power; 1t cannot be extended to the officer's power to
*remit*,

"Moreover, assuming that I am correct in my inter-
Pretation of the word 'pardon’, as used in the 1ll2th
Article of War, viz: that it means remission, then I
think 1t follows that by pointing out the way in which a
punishment may be reduced, that is to say by 'mitigationt,
the Article excludes other methods of reduction. And if
the power to commte has been withheld, it would seem
¢learly to have been for the reason that - as stated by
the Law Officers of the Crown in 1727 - 'it 18 giving a
new and different judgment which the law doth not admit

*
of*, " N

"Reverting to the particular question submitted to
me, I would say in the first place that I am of opinion
that no species of confinement can be substituted for
dishonorable discharge, as that would clearly be com-
mutation. (See circular No. 2, 1885, Headquarters of the
Army.) The question whether forfeiture of pay can be
substituted for it depends upon the question whether it
is to be regarded as mitigation or commtation. There
seems heretofore to have been an inclination to treat it
as mitigation, perhaps for the reason that by dishonor-
able discharge the soldler loses all opportunity of earn-
ing pay; but, strictly spesking, this is incorrect. The
sentence of dishonorable discharge alone does not include
forfeiture of pay; forfeiture of pay forms no part of the
sentence; and therefore, to substitute forfeiture of pey
for dishonorable discharge would also be commutation, for
which there is a lack of legislative authorization. In
strictness of law there is no way in which, by virtue of
the 112th Article of Wer, a sentence of dishonorable dis-
charge can be reduced: it can not be commuted, for there
is no law for it, and it can not be mitigated, for it is
not susceptible of mitigation."

£. In C 5887, in 1899, The Judge Advocate General held:

"This soldier having been sentenced to dishonorable
discharge, and forfeiture of all pay and allowances it was
beyond the power of the reviewing eauthority to commte the

-n-
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sentence, as attempted in this case, to confinement at hard

labor tor six months and forfeiture of $10 per month for six
months, for the reason that that would be imposing a punish-
ment of a different nature.®

&- In Dig. Ops JAG 1912-30, section 1395 (3), it 1s said:

*The sentence was 'to be confined at hard labor at such
place.as the reviewing suthority may direct, for the period
of his natural life, and to forfeit all pay and allowances
due or to become due.' The reviewing authority 'mitigated?
the punishment to dishonorable discharge, forfeiture of all
pay and allowances due or to become due, and confinement et
bhard labor for 15 years. Mitigation of punishment is a re-
duction in quantity or quality without changing its species.
Dishonorable discharge is a severe punishment of a seperate
and distinct species from all others. By including the dis-
honoreble dlscharge in the sentence &s approved, the review-
ing euthority did not 'mitigate®, but exceeded his power by
adding to the punishment as imposed by the c¢ourt-martial.
Such action was unsuthorized and illegal. C. M. 120711 (1918)."

17, All the Americen textbooks on military law are to the same ef-
foct. The following quotations are made:

a. Major General Alexander Macomb, Practice of Courts-Martial,
(1840), section 163:

"Mitigation, as the word implies, is to lessen or
reduce in amount, or severity. Thus a soldier sentenced
to receive fifty leshes, may have his punishment mitigated
to twenty-five - and en officer sentenced to & year's sus-
pension, may be suspended for only six months, or less, ac-
cording to the circumstances attending his case, * * *,®

b. Lieutenant Jobm O'Brien, American Military Laws (1846),
page 280: )

"Although it 1s lawful for ithe authority which orders
the court to suspend, mitigate, or remit the sentence of a
court martial, he is not authorized to commute the punish-
ment, that is, to alter its nature. This rule also applies
to officers confirming the sentence of inferior courts mar-
tial, To mitigate is to lessen or reduce in amount or se-
'erityo * 0.

-12-
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After using the same examples as General Macomb in the passage al-
ready quoted, O'Brien continued {p. 281):

m* ¥ * remission 18 not followed by any punishment;
end in cases of mitigation the punishment is authorized,
as far as it goes, by the sentence of a court martial.
A mitigation is in fact a partial pardom. But power to
commmute is in fact power to carry into effect en arbi-
trery punishment, which has not previously received the
sanction of any judicial tribunal; end such powsr can-
not be exercised, even by the highest authority in the
lend, except in cases provided for by the Legislature,
or in some cases indirectly by means of a conditional
perdon, which 18 only valid when the prisoner actually
conforms to the econditions,”

8. Captain William C. DeHart, Observations on Military Law
(1852), page 213:

"The duty of every oftficer having authority to review
the proceedings of courts-martiel, is limited; &and he has
power only to suspend the execution of the sentence, 'par-
don or mitigate any punisiment ordered by such court. He
cannot alter, or commite the punishment, even with the con-
sent of the party sentenced.

"The law has clearly given the power to the officer
who orders a court-martial, except in cases of capital
punisiment, or the cashiering or dismissing a commissioned
officer, to pardon, or to mitigate any punishment ordered
by such court-martial, To pardon is to absolve from punish-
ment: to mitigate the punishment is to meke it less in de-
gree, but of the same species. Beyond this the reviewing
officer cannot go. Any attempt to change the punishment in
kind would be illegael, and such an exercise of authority
would be the assumption of exclusive judicial, as well as to
a certain degree, of legislative power. To commute punish-
ment, is to substitute for the one ordered, another of a dif-
ferent kind, ~ to change the species by the mere will of the
individual, without any reference to judicial sanction.”

Following the above passage, the learned author develops the views above
quoted at soms length.



4. Brevet Lieutenant Colonel 8. V. Benet, Treatise on
Military law (5th ed. 1866), pasges 179, 180:

"To mitigate a punishment, is to meke it less in de-
gres, preserving the same species. To commtie, is to sub-
stitute a punishment of a difrerent species. There are
only two kinds of punishments recognized and authorized by
opr military laws, which admit of no degrees of severity: =
they are, death and cashiering, or dismission; but when
such a sentence 1s adjudged by a court-martial, its pardon

r mitigation is placed, exclusively, in the hands of the
esident. All other sentences can be pardoned or mitigated
by the officer ordering the court, but admitting as they do
of different degrees oi severity thers arises no difficulty
in regard to their mitigation, as this power can be exer-
cised by lessening the quantity without changing the species.”

e. Lieutenant Rollin A. Ives, Treatise on Military Law
(4th ed., 1886), page 196:

*In addition to the power of pardon, the power to
mitigate is conferred on the reviewing officer. Miti-
gation, generally speaking, is meking a punishment less
in degree, preserving the same species.”

Z. Colonel Edgar S. Dudley, Military law (24 ed. 1908),
paragraph 450:.

"Mitigation 18 the reduction by the reviewing author-
ity of the punishment adjudged by the court, by reducing
it in quantity or quality, or both, without changing its
species., Imprisomment, fine, forfeiture of pay, and sus-
pension, &re punishments capable of mitigation. * * *,»

5.) Major General George B. Davis, Treatise on Military la
(34 ed. 1915), page 209: -

*The reviewing authority, in approving the punishment
adjudged by the court end ordering i1ts enforcement, is
authorized, if he deems it too severe, to graduate it to
the proper measurs by reducing it in quantity or quality
without chenging its species: this is mitigation, Imprison-

. ment, fine, forfeiture of pay, &nd suspension are punishments

7
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capable of mitigation. As an instance of & mitigation both
in quantity and quality, it has been held that a sentence of
imprisomment for three years in a penitentiary was mitigable
$0 an imprisomment for two years in a military priscn.*

he Colonel Williem Winthrop, Military law and Precedents
(1st ed. 1886), pages 725, 726; reprint, 1920, peges 473, 474:

"MITIGATION. This, which, as already observed, is dis-
tinet from and not included in the pardoning power, differs
from commtation in that it consists, not in changing the
nature or quality of the punishment or in substituting a
-different punishment for it, but simply iam reducing it in
quantity. Thus an imprisomment or suspension adjudged for
a certain term 18 mitigated by reducing it to one for a less
term; a fine or forfeiture of a certain amount, by reduc-
ing it to one of a less amount; a loss of a certain number
of files, by reducing it t0 one of a less number. But dis-
honorable discharge, or forfeiture of pay, cemnnot, by mit-
igation, be substituted for confinement, or vice versa.

*The punishment as mitigated must be ejusdem generis
with original; that 18 to say must be a part of the very
punishment imposed by the court.”

18. The problem has also engaged the attention of the Attorney
General, Oommander Ramsey, U. 8, Navy, was sentenced by court-martial
t0 be suspended from rank and command for five years. The court im-
posed no forfelture of pay. The President indorsed on the record.

*tUpon a full review of all the facts and circumstances
in this case, I regard the sentence as too severe. lLet it
be commted to a suspension of six months from this day,
without pay.'"

The commutation was not made at Commander Ramsey's request or accepted
by him. Upon the expiration of the period of suspension, he applied
tor his pay, end the question whether he was entitled to it was re-
ferred to the Attormey General. That officer concluded (4 Ops. Atty.
Gen. 444, 446), bthat the President's action was not an exercise of his
powsr of pardon, but was taken under that clause in the 424 Article for
the Govermment of the Navy authorizing him "to mitigate the punishment
decreed by a court-martial", He then went on to say (p. 446, et seq.):

-15-
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w* * * Did nis power to mitigate the sentence include
the power to commte or substitute another and different
punishment for so much of the sentence as he remitted?

"It 18 very much to be regretted that the question
has not been definitively settled under the lew and comnstitu-
tion. At the War Department it has always been considered
that the Executive has not the power, by way of mitigation,
to substitute a different punishment for that inflicted by
sentence of a court-martiasl - the general rule being that
the mitigated sentence must be a part of the punishment de-
creed. In 1820, Mr, Wirt gave an opinion recognising this
rule, but made a substitution of a different punishment for
the sentence of death an exception; and he places it on the
ground that capital punishment can only be mitigated by a
change of punishment. In the navy the practical comstruction
has not been uniform. I have procured and carefully examined
the most approved authorities on the subject of military law
and courts-martial; and the law seems to be established as
laid down by Kennedy, (pages 236=7:) !'The sovereign may either
cause the sentence to be put into exscution, mitigate, or re-
mit it, but he cannot substitute a diftrerent punishment for
the one awarded by the court; nor can he in any respect add -
to that punishment, He may mitigate it; that is, a sentence
of twelve months mey be reduced to six months; but the miti-
‘gated punishment must be ejusdem generis with that inflicted
by the sentence quod omne majus continet minus,*™

* » ' *

*The act of Congress has made a suspension of pay a
punishment to be inflicted, or not, in a single clau of
cases, at the discretion of the court.

*"The Exscutive mey dismiss from the service without trial,
and he may suspend from duty by arrest; but he has no power
while an officer retains his commission, and is not sentenced
by a court-martial to that effect, to take from him the pay
which the law gives him,.

When an officer is brought to trial, end is sentenced to
be punished, the Executive may mitigate the severity of that
punishment; but there is a guide - the discretion is a legal
diseretion, and the mitigation must not be according to a
capricious will, but must have the sanction of the Juldgment
of the court. It must inflict a part of the punishmant awarded

- 16 =
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by the judgmeni, with the exception ot those cases in
which there 18 no degree, as where the whole punishment
must be inflicted, or no part or it can be, Such is the
case with a sentence of death, I am constrained to the
opinion, therefore, that Commander Ramsey is entitled to
pay during the period mentioned in the Fourth Auditor's
‘letter, notwithstanding the terms inm which the President
commuted his sentence.”

“ 19. The general rule is well established by the foregoing and
many other authorities that "mitigate”, as used with reference to
action upon a court-martisl sentence, .means to reduce the sentence
in degree, quantity or duration, without changing its character.

To that rule there is an exception as well established as the rule
itself, nemely, that the President may substitute some less severe
punishnent for a sentenve of dismissal of an officer or death., This
exception is mentioned in some ot the quotations made im the preced-
ing peragraph as well as in many of the other opinions and treatises
quoted or cited.

20, The fullest and best statement of the reasons for this ex-
ception appears in 1 Ops. Atty. Gen. 327. Private William Bapaman,
U.8.M,C., had besen sentenced to death by a naval general court-martial,
The Secretary of the Navy inquired of the Attormey General whether the
President might change the sentence to ™service and restraint™ for one
year, then to be drummed from the Marine Corps as a dlsgrace to it.
The opinion thus answers that question (pp. 328-330):

"By the 424 article of the rules and regulations for
the government of the navy of the United States, (to which
the marine corps 1s subjected by vol. 3, Laws United States,
P. 96,) it is provided that 'the President of the United
States shall possess full power t0 pardon any offence com-
mitted egainst these articles, after conviction, or to mit-
igate tb> prnishment decreed by a court martial, ' (same
vol., p. 358). The power of pardoning the offence does not,
in my opinion, include the power of changing the punishment;
but the power to mitigate the punishment decreed by a court-
martial camnot, I think, be falrly understood in any other
gense than as meaning a power to substitute a milder punish-
ment in the place of that decreed by the court-martial; 1in
which sense, it would justify the sentence which the Pres-
ident purposes to substitute in the case under considera-
tion. The only doubt which ocours to me as possible, in
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regard to this construction, is, whether the power or miti-
geting a punishment includes the power of changing its species;
whether it means anything more than lessening the quantity,
preserving nevertheless the specles of the punishment. But
there 18 nothing in the force of the terms in which the power
is given that ties us down to so narrow a construction. Had
the phraseology been - 'the President shall have power to remit
in part, or in whole, the punishment decreed by the sentence
of a court-martial,' he would have been restricted to the single
mode of mitigation which the objection supposes = that of les-
sening the quantity; btut a power of mitigation, in general
torms, leaves the manner of performing this act of mercy to
himself; and if 1t can be performed in no other way than by
changing its species, the President has, in my opinion, the
power of adopting this form of mitigation. 8Such is precisely
the case under consideration, A sentence or death cannot be
nitigated in any other way then by changing the punishment.

To deny him the power of changing the punishment in this in-
stance, 1s to deny him the power of mitigating the severest of
all punishments; while you leave open to him the comparetively
insignificant power of mitigating the milder class of punish- .-
ments; or, in other words, to refuse mercy in the case in
which, of all others, it is most loudly demanded. To say that
the President may pardon a capital offence altogether, and
thereby annul the sentence of death, is no answer to this ar-
guuent. Congress foresaw that there were cases in which the
exercise of the power of entire pardon might be proper; they,
therefore, in the first branch of the article under considera-
tion, give to the President the power of entire pardon. But
they foresaw, also, that there would be cases in which it
would be improper to pardon the offence entirely; in which
there ought to be some punishment; but in which, nevertheless,
it might be proper to inflict a milder punisiment than that
decreed by the court-martial: and hence, in another and dis-
tinct member of the article, they give him, in general terms,
the separate and distinect power of mitigation, To deny s bim
the exercise of this power in relation to a sentence of death,
and to throw him, in such a case, on his own power of entire
pardon, as the only act of mercy which he can exercise, would
_be to compel him, contrary to his reason and jJudgment, to ex-
tend the greatest mercy to those who hed deserved it least;

for while it 1s true that sentences of death are those which
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appeal most strongly to mercy, because they deal in blood, it
18 no less true thet they are precisely those which are least
worthy of an entire pardon, because they are pronounced only
in cases of enormity. In other words, they are those in which
the power of mitigation applies with peculiar propriety. I
think, therefore, from the generality of the terms in which
the 424 article of the rules and regulations for the govern-
ment of the navy ot the United States gives to the President
the power to mitigate the punishment (any punishment) decreed
by a court-martial, as well as from the obvious reason of the
Power, that the President has the right to mittgate a sentence
of death; and that every argument for the exercise of the
power in inferior cases, applies a fortiori to such a sentence.
And since a sentence of death can be mitigated only by chang
ing it, my opinion is, that the President has the power, in
the case of William Bansman, to substitute the milder punish-
ment which he contemplates.™

21, Some of the language used in the above quotation must be con-
sidered limited or overruled by the subsequent opinion in Commander Ram-
sey's case (4 Ops. Atty. Gen. 444), already discussed (pars. 18, 19),
but the principle laid down in the opinion just quoted that the Presi-
dent may change a sentence of death to one involving other forms of
punishment has been followed in many subsequent ceses, among which mey
be cited, G.C.M.0. 54, War Department, August 10, 1921; Wylie; G.C.M.O.
62, War Department, August 23, 1921, Jackson; G.C.M.0. 4, War Depart-
ment, April 2, 1928, Bennett; and G.C.M.0. 6, Wer Department, July 2,

1936, Hayes.

22, In Aderhold v. Menefee (67 Fed., 24, 347), an enlisted man in
the Navy was sentenced to death by a naval general court-martial for mur-
der cormitted on a naval vessel at sea. The Secretary of the Navy chenged
the sentence to imprisomment for life. The Circuit Court of Appeals for
the Fifth Circuit upheld the sentence as thus modified, citing epd follow- °
ing the opinion of the Attorney General in 1 Ops. Atty. Gen. 327,

23, In 2 Ops. Atty, Gen. 286, 289; 4 Ops. Atty. Gen. 432, and much
more recently in 31 Ops. Atty. Gen. 419, 426, the Attorney General has
upheld the right of the President to substitute loss of files, suspension
_without pay, or similar punishment, for a sentence of dismissal imposed

by a court-martial,

24, Mullan v. United States (212 U.S. 516) was a case in which a
commander in the Navy had been tried by a general court-martial and sen-
tenced to dismissal, The President changed the sentence to reduction to
the foot of the list of commanders and suspension from rank and duty on
half sea pay for five years, during which time Mullen should remain at
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- the foot of said .list. After three years, the President remitted the
unexecuted part of the sentence. Mullan then sued for the difference
between waiting orders pay and what he had received during his sus-
pension. The Suprems Court quoted Article 54 of the Articles for the
Government of the Navy, as follows:

"tEvery officer who is authorized to convene a gener-
al court-martial shall have power, on revision of its pro-
ceedings, to remit or mitigate, but not to commute, the
sentence of any such court which he 1s authorized to ap-
prove and confirm.'”

The Supreme Court then continued (p. 521):

*The Court of Cleims wes of opinion that this section
did not apply to the action of the President of the United
States., If it be conceded for this purpose that it is ep-
plicable to the President (sec. 1624, arts. 38 and 53 of
the Rev. Stats.), we are of the opinion that the President's
action did, in fact, mitigate the previous sentence of the
court-martial as approved by the Secretary of the Navy., It
may be conceded that there is a technical difference be-
tween the cormutation of a sentence and the mitigation-there-
of. The first is a change of a punishment to which a person
has been condemned into one leds severe, substituting a less
for a greater punishment by authority of law, To mitigate a
sentence i8 to reduce or lessen the emount of the penalty or
punishment. Bouvier's Law Dictionary, vol. 1, 374; Ib. vol.
2, 428,

"When the President otherwise confirmed the sentence of
the Navy Department from absolute discharge from the Navy to
reduction in rank and duty for the period of five years on
one-half sea pey, he 414 what in terms he undertook to do,
and by the lessening of the severe penalty of dismissal from '
the Navy, approved by the department, reduced and diminished,
and therefore mitigated, the sentence which he was authorized
to epprove and confim against the appellant, or mitigate in
his favor.” '

25. The cases last cited have bsen followed by the President meny
tmes in acting upon sentences of dismissal imposed by Ammy courts-mar-
tial, within the past yeer in the cases of Lieutenant Colonel J. Merrieam
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Moore, Infantry, end Second Lieutenant Thomas R, Conner, 8th Engineers.
They were sentenced by the court to dismissal, but the President com-
muted their sentences to loss of files (G.C.M.0. 3, War Dept., Apr. 13,
1938; G.C.M.0. 8, War Dept., June 6, 1938).

26. It may be admitted that there is a certain lack of logic and
conglstency in the opinions which have been cited, notably in the opinicn
of the Supreme Court in Commender Mullan's case, in that they define "™mit-
igation™ as a reduction in the amount of a punishment without a change
in its species, and then support as mitigation the change of a sentence
of death to one of confinement, or of a sentence of dismissal to loss of
files or forfeiture of pay. If there 1s any logical way to reconcile
those antinomies, it would seem to be on the theory that, as death is
the severest possible punishment, summum supplicium, any other punish-
ment whatever is a mitigation of it. As to dismissal, it may likewise
be argued that to am ofticer a dishonorable expulsion from his position,
his profession, and the Army is so severe a punishment that any sentence
permitting him to retain his commission is a mitigation ot that imposed.
However, as Justice Holmes has said (The Common Law, p. 1):

n* % ¥ The 1ife of the law has not been logic: it has
been experience, * * *.*

Applying that pragmatic test, there can be no doubt that, for the rea-
sons ably set out by the Attorney General (1 Ops. Atty. Gen. 328-330,
ante, par. 20, this opinion), it has worked well for the President to
heve the right to change sentences of death or dismissal into milder

forms of punishment.

27. Whether they are consistent with all other precedents or not,
1t is clearly the duty of the Board of Review to follow precedents so
nunerous and of such long standing as those which have been quoted and
cited which hold that a reviewing authority may not change a sentence
of dishonorable discharge to some other punishment. (See particularly
precedents cited in pars. 16 ¢, d, e, £, 17 h, and 18, this opinion.)

28, Morsover, at the time wher the opinions cited and quoted were
written, the 112th Article of War of 1874 (Rev. Stats. sec. 1342) and
its predecessors in earlier codes empowered the officer authorized to
order a general court-martial to "pardon or mitigate arny punishment ad-
judged by it". That languege is not found in our present Articles of
War. It is true that Article of War 49 of the present Articles of War,
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defining the President's powers incident to his power to confimm, 1s
identical with Article of War 47, defining powers incident to the
power to approve; but Article of War 503, added June 4, 1920, en-
larges the President's powers and uses the words "commtation” and
"cormute® with respect to him alone, which words were not in the
previous codes. The third paragreph of Article 50}, after requiring
the action of the Board of Review and The Judge Advocate General in
cases involving death, dismissal and dishonorable discharge not sus-
pended, or penitentiery confinement, continues:

w¥ % % Tpn the event that the Judge Advocate General
shell not concur in the holding of the board of review,
the Judge Advocate General shall forward all the papers
in the case, including the opinion of the board of review
and his own dissent therefrom, directly to the Secretary
of War for the action of the President, who may confirm
the action of the reviewing authority or confirming author-
ity below, in whole or in part, with or without remission,
mitigation, or commutation, or masy disapprove, in whole or
in part, any finding of guilty, and may disapprove or va-
cate the sentence, in whole or in part.” (Underscoring
supplied.)

29, The fifth paregrsph of the same article covers a case like
the present, in which the sentence 1B not so severe as to fall within
the class mentioned in the third paragreph, but in which exsmination
in the Office of The Judge Advocate General hes shown that the record
is legally insufficient to support the findings and sentence., That
paragraph requires such a case to be examined by the Board of Review,
as it is now examining the present case, and further provides that the
Board shall submit its opinion in writing to The Judge Advocate Genmeral
who shall transmit the Board's opinion with his own recommendation
directly to the Becretary of War for the action of the President. The
article then continues:

®% ¥ % In eny such case the President may approve, dis-
approve or vacate, in whole or in part, eny findings of guilty,
or confirm, mitigate, commte, remit, or vacate any sentence,
in whole or in part, and direct the execution of the sentence
as confirmed or modified, and he may restore the accused to all
rights affected by the findings and sentence, or part thereof,
held to be invalid; * * *,* (Underscoring supplied.)
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30. The act or August 20, 1937 (50 Stat., 724; Cir. 79, War
Dept., Dec. 29, 1938), amended the above paragraphs by providing that
the functions therein prescribed to be performed by the President may
be performed by the Secretary of War.

3l1. It is therefore clear that the President or Secretary of War,
when acting under the third or fifth paragraph of Article of War 503,
may now commute a sentence. No such authority is granted anywhere in
the articles to a reviewlng authority other than the President, except
in Article 50, That article, as already quoted, ante, paragraph 11,
begins:

"The power 10 order the execution of the sentence ad-
Judged by a court-martial shall be held to ineclude, inter
alia, the power to mitigate or remit the whole or eny part
of the sentence.”

After a paragraph which it is unneceasary to quote, Article 50 contimues:

"ihen empowered by the President so to do, the com-
manding general of the Army in the field or the commanding
general of the territorlal department or division, may ap-
prove or confirm and commute (but not approve or confirm
without commuthg), mitigate, or remit and then order ex-
ecuted as commuted, mitigated, or remitted any sentence
which under these articles requires the confirmation of
the President before the seme may be exscuted.™ (Under-
scoring supplied.)

32, The greater part of this opinion has been an effort to define
"nitigate"” as used in the first paregraph of Article of War 50, above
quoted. Is it not clear that it means something other than "commmte®,
when, later on in the same article, "mitigate™ and "commute™ ere both
used, and used in such a way &as clearly to mark the .aistinction be-
tween them? Also, when, in the first paragraph of Article of War 50,
the power is conferred on every reviewing authority to "mitigate™ sen-
tences, and no power is given him to commute them; when, in the third
paragraph of that article, power is conferred upon certain reviewing
authorities only, when empowered to do so by the President, to "com-
mute®; and when in the third end fifth paragraphs of Article of War
50%, power 1is conferred upon the President to "cormmte™; 1s not the
inference cleer and inescapable that Congress did not intend every
reviewing authority to have the power to commite? TYet the action
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taken by the reviewing authority in the present case in imposing a
sentence to confinement was commutation, 1.e., & change in the species
of punishment,

33. If it be sought to support the legality of the action here
teken on the ground that it was not cormmtation but mitigation, a
ground inconsistent with the approved definitions of those words, we
are met ;lith the statement in the Manual for Courts-Martial (par. 87
b, p. 77):

A sentence imposing dishonorable discharge only
can not be mitigated.”

Article of War 38 says:

"The President mey, by regulations, which he may
modify from time to time, prescribe the procedures, in-

c¢luding modes of proof, 1in cases before courts-martial,
x % ¥ n ’

The Manual for Courts-Martial is published pursuant to the above statutory
authority. It 1s true that action by the reviewing authority is not a
"mode of proof", and it may be debatable whether it is a matter of "pro-
cedure * * * in cases before courts-martial®. Nevertheless, the passage
quoted is found in a book to which is prefixed an "Executive Order" signed
by the President and Commander-in-Chief, in which he says (M.C.M., p. IX):

wk * * T prescribe the following Manual for Courts-
Martial and direct that it be published for the government
of all concerned. * * *,* (Underscoring supplied.)

Irrespective of Article of War 38, the President, as Commander-in-Chief,
may give such orders to the Army as he Bees fit relating to the actions
of reviewing euthorities as well as to any other activities ot the Army.
Such orders must be obeyed unless they are unlawful. To justify dis-~
obeying en order, its illegality must be clearly shown (Dig. Ops. JAG
1912-30, Supp. VII, sec. 1518; Winthrop on Military Law, pp. 887-890,
reprint pp. 575, 576). It is unnecessary for the Board to say whether
hypothetically there may be a case in which it would be its duty to dis-
regard and refuse to follow a principle laid down in the Manual for
Courts-Martial, It is sufficient for it to say thet the present is not
such a case, and that it tollows the clear end positive Statement of the
Manuel that a sentence to dishonorable discharge may not be mitigated.
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34. If the dishonorable discharge imposed by the court still
stood, it would be legal for the President or Secreteary of War by
suthority of the fifth paragraph of Article of War 50% (quoted in
par. 29 of this opinion), to commte it to a brief period of confine-
ment as the reviewing authority undertook to do. But the reviewing
autbority by his action disapproved so much of the sentence as in-
volved dishonorable discharge, thereby wiping it out, and there is
no -dishonorable discharge left for the President or Secretary of War
to commute. All that either of those officers may now do 1s to act
upon the sentence as approved by the reviewing authority.

35, After mature consideration, and for the reasons stated here-
in, the Board of Review i8 of opinion that the record of trial is legal-
ly sufficient to support the findings as modified by the reviewing euthor-
ity end so much of the sentence as adjudges forfeiture of $12 of this
soldier's pay, but legally insufficient to support so much of the sen-
tence as adjudges confinement at hard labor for twenty-seven (27) days.
The fact that accused has already served the confinement adjudged does
not meke the question of its legality a moot one, because upon its
legality depends the length of time which accused msy be required to
serve in order to complete his enlistment. If his confinement was legal,
accused must under the 107th Article of War serve twenty-seven days ad-
ditional in order to complete his enlistment; 1if it was illegal, he

need not do so.

W A e Advocate.

Judge Advocate.

To The Judge Advocate General.
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WAR DECARTYENT
In the Office of The Judge Advocate General.
Weshington, D, ¢,

Board of Review
CM 210257

m' 21’ 19”

UNITED STATES STXTH CORPS AREA -

)
)

Y. ) Trial by G.C.M., convened at

) Selfridge Field, Michigan,
Private XEITH W. WHITE ) July 28, 1938. Confinement
(6656$85), Base Head- ) for twenty-seven (27) days
quarters & 5th Air Base ) and forfeiture of $13 pay.
Squadron, Air Corps. ) Selfridge Field, Mount-
: Clemens, Michigan.

OPINION of the BOARD OF REVIER
KING, FRAZER and CAMPERELL, Judge Advocates.

1. The record of trial in the case of the soldier nsmed above
has been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence.
The record has now been examined by the Board of Review, and the Board
submits this, its opinion, to The Judge Advocate General,

2. The accused wes tried on a single charge and specification,
as follows: .
[ ]

CHARGE: Violation of the 58th Article of War.

Specitication: In that Private Keith W. White, Base Hg
& 5th Air Bsse Squedrom, Air Corps, did, at Hamilton
Fleld, California, on or about Kay 12, 1938, desert
the service of the United States and did remain ab-
sent in desertion until he surrendered himself at
Selfridge Field, Michigan, on or about liay 21, 1938.

Accused pleaded not guilty to and was tound gullty of the chargs and
specification thereunder. He was sentenced to be dishonorably dis-
charged the service, and to forfeit all pay and allowances due or to
become due, The reviewing authority approved only so much of the
findings of gullty of the Charge and Specification thereunder as in-
volved & finding of gullty of absence wilthout leave at the place and
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on the date alleged, terminated by surrender at the place and on the
date alleged, in violation oi the 861lst Article of War; and only so
much o:/sggience as provided for confinement at hard labor for twenty-
seven days and forfeiture of $13 of the soldier's pay. The reviewing
authority ordered the sentence as thus moditied to be executed and
designated Selfridge Field, Mount Clemens, Wichigan, as the place of
eont:)lneunant (G.C.M.0. 175, Headquarters Sixth Corps Area, August 13,
1938).

3. No question arises as to the sufficlency of the record of
trial to support the findings of guilty as modified by the reviewling
authority. The total pay forfeited by the sentence of the court
amounted to about §79; that forfeited pursuant to the action of the
reviswing authority, $13. Therefore no reason exists for doubting
the legality of the forfeitures imposed.

4, The only serious gquestion presented by the case 1s the
legality of the action of the reviewing authority in epproving "so
rmuch of the sentence as provides for confinement at hard labor for
27 days™, in view of the faot that the sentence imposed by the court
included no confinement whatever., For the reasons stated in some de-
tail in its opinion in the similar case of Private Gordon W. Delph,
Alr Corps, unassigned, CM 210256, the Board concludes that the review-
ing authority's action in this respect was illegal.

S« The Board of Review is of opinion that the record of trial
is lagally sufficient to support the findings as modified by the re-
viewing authority, and so much of the sentence as adjudges forfeiture
of $13 of this soldier's pay, but legally insufficient to support so
much of the sentence as adjudges confinement at hard labor for twenty-
seven (27) days. The fact that accused has already served the confine-
ment adjudged does not make the question of its legality a moot one,
because upon its legality depends the length of time which accused may
be required to serve in order to complete his enlistment. If his con-
finement was legal, accused must under the 107th Article of War serve
twenty-seven days additional in order to complete his enlistment; if
it was i1llegal, he need not do so.

-
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VAR TP ARTMENT (263)
In the Office of The Judge Advocate General
Kashington, D,C,

Board of Review
CM 210370

SEP 1 6 1938

UNITED STATES FOURTH CORPS AREA
Triel by G.C.M., convened at
Barksdale Field, lIouisiana,
July 27, 1938, Dishonorable
discherge and confinement for
three (3) years, Disoiplinary
Barracks.

Ve

Private GRANVIL RENFROE
(6793300), 77th Pursuit
§quadron,.GHQ Alr Yorce.

HOLDING by the BOARD OF REVIEW
HOOVER, CAMPBELL and PARMIEY, Judge Advocates,

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2. The offenses of which accused stands convicted are (a) wrongfully
fondling, sgainst her will, a woman not his wife, in violation of Article
of War 96, and (b) assault with intent to do bodily harm, in violation .
of Article of War 93, The first of these offenses amounted to an assault
and battery (per. 149 1, M.C.M,), for which the maximum punishment by
confinement suthorized by paragraph 104 ¢ of the Manual for Courts-Martial
is six months., Aggravation of the esssault through indecency or similar
factor was not alleged or found, The maximum punishment by confinement
authorized by paregreph 104 ¢ of the Manual for Courts-Martial for the
other offense, assault with intent to do bodily herm, is confinement at -
hard labor for one year, It was alleged and found that this assault was
accompliched by striking the victim on the head with an "™iron paper
perforator®, but it was not elleged or found that the instrument used
was a dangerous one, There was evidencs that the perforator was used in
such a manner as to render it likely to produce death or great bodily
harm, but the inatrument was not per se a dangerous one, and the
description and use thereof alleged and found did not, in the opinion
of the Board of Review, ex vi termini import dangorous character.
Punishment as for the greater offense of assault with intent to do bodily .
harm with a dangerous weepon, instrument or other thing, is not, thsrefore,
authorized,
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S, Yor the ressons stated, the Board of Review holds the record
of trial legally sufficient to support only so much of the sentence
as involves dishonorable discharge, forfeiture of all pay and allowances

due or to become due, and confinement at hard labor for one and a half
years, »

0/ ,
11’ A JIJI , Judge Advocate,
’ma
//'_l,/.'."u"/‘_! y Judge Advocate,
/ / ’
N

10 Judge Advocate,



WAR DEPARTMENT (265)
In the Office of The Judge Advocate General
Washington, D, C.

Board of Review
CM 210404

Sep. 19, 1938

URITED STATES YIRST DIVISION
Trial by G.C.X., convened at
Fort Nisgara, New York, Juns
" 27, 1938, Dishonoreble dis-
charge and confinement for
three and a half (33%) years.
Diseiplinary Bearracks,

Ve

Private JOEN C, CAMERON
(6682313), Medical De-

pmt .

D e e ke d

HOLDING by the BOARD OF REVIEN
KING, EOOVER and CAMPEEIL, Judge Advocates.

1. The record of trial in the case of the soldier neamed above
has been exsamined and is held by the Board of Review to 'bo legally
sufficient to support the sentense.

, Judge Advoocate.

7/ { Md@ Agvooute.

Mvouto.'
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Secretary of War agreed with General Gulliant

(266) WAR DEPARTMENT
In the Office of The Judge Advocate General
Washington, D,C.

Board of Review
CM 210404

SEP 2 4 1838

UNITED STATES FIRST DIVISION

Y. Triel by G.C.M., convened at
Port Niegera, New York, June
27, 1938, Dishonorable
discharge and confinement for
three and a half (3}) years.
Disciplinary Barracks,

Private JOHN C, CAMERON
(6682313), Medicel
Department.

Nt S Vst Nt NaetP et S g

DISSENTING OPINION by KING, Judge Advocate,

- le I observe in the record of triel the following errors and
irregulerities: _ :

8. Page 8. Lieutenant Goldstein began the testimony for the
prosecution with an inadmissible hearsay statement concerning informstion
given him by the assistant steward as to the fact that the CCC Exchange
had been robbed., However, this fect was later brought out by the first-
hand testimony of Private Lupke (p. 17).

b. Page 10. Lieutenant Goldstein testified that when he learned
that the Exchange had been broken into he "immediately suspected Private
Cameron®. Testimony as to suspicion of accused is most improper.

¢. Page 12, Lieutenant Goldstein testified as to a comversation
between himself and Corporal Swift., As accused wes not present, this
was inadmissible,

4, Page 12, Lieutenant Goldstein testified that a civilien
supposed to be a bartender told him "Cemeron gave me some money to hold
and I took it", This was inadmissible hearsay, Howsver, accused later
admitted giving money to the bartender to hold for him (p, 115).

&. Page 13, Lieutenant Goldstein testified with respect to
accused's talk in the automobile while on the way back from Niasgara Falls
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to Fort Niagara: "His general conversation would convince me that
we were after the right man", This was not testimony as to a fact
observed by the witness, but was a wholly inadmissible conclusion by
him, in substance, a statement that he believed sccused guilty,

f. Pages 13,14, The defense asked Lieutenant Goldstein on cross-
examination why he suspected Cameron of breasking into the Exchange.
The witness' answer was in part as follows:

"Because I knew the man bore the reputztion of getting
into trouble, They had trouble with him at Fort Ontario
with money being teken., They had trouble with him when
he was in Headquerters Company before he was transferred
to Fort Ontario.” ' v

This was wholly inadmissible testimony as to supposed misconduct by
accused other than that for which he was then on trial, It later turned
out that the witness had in mind another man of the same surname

(pp. 110,111).

8¢ Page 15, Ceptain Evans, the trial judge advocate, administered
the oath to himself. Such a ceremony is not a valid administration of
an oath, If it was necessary for Captain Evans to take the stand, he
should have been sworn by the president of the court. However, his
testimony related only to the feet that two five-dollar bills, which he
produced, were the identical bills which he sew Lisutenant Goldstein
hand to Major Carswell and which the latter officer sealed and placed
in the safe at post headquarters,

h. Pege 32, Private 1st Cless Daley, a member of the same detachment
a8 accused, testified in answer to questions by the prosecution that a
week or so before accused was confined accused was acting a little
queer. The witness' testimony continued:

"Q. Have you any ides what was ceusing him to act queer?
A. He may have been after a Section 8, sir,

Qe On what do you base your opinion?

A. Well, he wanted to get out of the army, sir,

Q. Do you think he was acting that way intentionally

-l
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or because his mind was slipping? Knowing him as
well as you did, you have some opinion.
A. My opinion is that he was acting that way intentionally."

This testimony was wholly irrelevant to the case before the court. It
amounted to the blackening of accused's reputation by the supposition
that he was shamming mental abnormality in order to get out of the
Army under a board pursuant to section VIII, AR 615-360,

i. Page 34 and elsewhere. Witnesses pointed out on the map the
places where they saw accused, but the places mentioned cannot be
identified by myself or any other person not present in court, as the
record does not show to what place the witnesses pointed. Key letters
on the map should have been used, or some other method employed of
showing where the witnesses pointed,

J. Pege 46, DPrivate Smallback, a member of the guard, testified
to overhearing a conversation of persons whom he could not see., He
heard “some voices which I believe were civilians". He testified that
he would recognize Cemeron's voice because he had known him for two
years, but did not say that he heard Cameron's voice taking part in
the conversation. As there 18 no proof that Cameron was present, the
conversation between the two civiliens was inadmissible. However,
their testimony related to receipt of money from Cameron, and Cemeron
himself later testified (p. 115) that he gave $10 to the bartender to
keep for him. '

k. Puges 80,81, Private Kaplewicz, a witness for the prosecution,
under examination by the trial judge advocate, answered "I don't know"
and "I don't remember®™ to a number of questions. Thereupon the trial
judge advocate had the sccused identify his signature on the statement
made by him on the investigation of the cese and introduced that
statement in evidence, This amounted substantially to impeaching his
own witness., He might, after laying a proper foundation, have had the
witness refresh his recollestion from his own prior statement (M.C.M.,
per. 119 b), but thet is not what he did. However, the witness later
went on and testified to substantially the same matter as that contained
in his statement thus introduced.
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1. Page 85, After the same witness had enswered "I don't remember®
to a certaln question, the record continues:

"Qe I am going to tell you what Lieutenant Reldy wrote
down, and you tell me if it is true. You told us
that Cameron said *'Hang onto this money until I get
out of here', Do you remember that?

A. Yes, sir.

Q. Is that what Cameron actually did say?

A. Yes, sir."

The foregoing constituted inadmissible leading of the witness,

m. Page 88, Members of the court in one form or another asked the
same witness why he thought Cameron gave his money to the civilian, and
"Have you any suspicion why he gave it to the civilian"™, Mere suppositions
and suspicions have no proper place in the testimony of witnesses.

n. Page 111. The defense introduced two telegrams in evidence, one
to accused's mother from counsel and the other her smswer. Such unsworn
and unidentified papers were admissible in evidence only by stipulation.
Either a formal stipulation should have been made, or the testimony of
accused's mother should have been teken in person or by deposition.

O Page 124, At the close of accused's testimony, the record shows
the following:

*Questions by the court,.
"Qs Cameron, I went to show you that I think you have
© made a little mistake, You seid that you paid the
taxi driver a five dollar bill and got back three
dollars---a one dollar bill and two more--=you spent
some money here before you left for Youngstown, and
you bought some more at Youngstown~--according to
that you could not have had five dollers to get
changed.,
A, I was given some more by one of the men to help pay--
Qs You can think pretty fast, can't you?
Defense: Msy it please the court, the defense resents
that statement.

wdew
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Court: I withdrew that statement, but sccording to
the testimony that first came out, it does not look as
if the accused had five dollars,.™

The statements by the member of the court "You can think pretty tﬁst,
can't you?" and "it does not look as if the accused had five dollars"
were most improper.

2, One of the foregoing irregularities, n, was in favor of the
accused; and others, ¢, g, i, k and m, were of 1little importance.
8, 4 and J were later cured by other testimony. There remain the
following:

b and f. Testimony by Lieutenant Goldstein that he suspected
accused to be the person who committed the offenses in question.
£, though not b, was brought out in answer to questions by defense
coungel. However, defense counsel of courts-martial are seldom learned
in the law, and I have elways understood that the principle of the civil
courts, thet a client must suffer without recourse such harm as befalls
bim in consequence of the unskillfulness, omissions or errors of his
counsel, can have only a limited epplication to trials by courts-martial,
Dig. Ops. JAG, 1912-30, par. 1539, I feel that it is the duty of the
Board of Review end The Judge Advocate General to see that an accused -
has a fair trial; and that that duty is not fully discharged by saying
that, although he did not have a feir trial, the reason therefor was the
unskillfulness and errors of his counsel, It is true that it was later
ghown (pp. 110,111) that Lieutenant Goldstein's suspicions were in part
based upon confusion in his mind of accused and another man of the same
surneme who had been in trouble, However, the damaging testimony was
introduced at the very beginning of the trial and the explanation with
respect to the confusion between two Camerons appeared hours later,
almost at the close of the triesl, Meanwhile, the damsging impression
was left on the minds of the court, and I am not prepared to say that
the error was altogether cured by the belated explanation as to the
confusion between two Camerons.

8. Lieutenant Goldstein's statement that "His (accused's) gemeral
conversation would convince me that we were after the right mem", I
consider this remark highly prejudicial,
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b, Private Daley's statement amounting to a charge that accused
had previously shammed mental abnormality in order to get out of the
Army under section VIII, AR 615-360, Such a statement cannot have
failed to be prejudicial before a court composed of line officers
dealing daily with enlisted men and necessarily hostile to one of them
who would attempt such a fraud.

l. Leading a witness in order to get him to testify that accused
sald "Hang on to this money until I get out of here®", This testimony
was very damaging to accused.

O¢ Improper remerks by a member of the court.

3¢ I am inclined to believe that several of the irregularities
listed in the preceding paregreph, teken singly, would constitute
prejudicial error; but I find it unnecessary to reach a definite
decision as to each, because I am convinced that taken together their
cumulative effect was such that it is impossible to say that accused had
a fair trial, In CM 194200, Sanderson, and CM 200989, Osman, it was
held thet the convictions should be set aside becsuse of numerous errors,
no one of which alone was held to be fatal.

4, The present is & case in which errors of the character which
I have mentioned are particularly harmful, It cannot be said that the
evidence in the present case wes compelling., On the contrary, it
consists of nothing more than that accused was in the immediate vicinity
of the building feloniously entered, at the time that it was entered,
that he was then drunk and presumsbly in the grip of a drunken man's
desire for more intoxicants, that earlier that day he had been without
funds, and that immediately after the time of the felonious entry he
was possessed of bills of the same depominations as those teken from
the Exchange and about the same amount, Perhaps, without the errors
which I have mentioned, a valid conviction could have been obtained upon
the admissible evidence in the case; yet I repeat that that evidence is
far from compelling and does not exclude the possibility of some other
person heving been the thief. The case is one as to which reasonable
men might differ, some voting guilty and some not guilty on the admissible
evidence. I would not quarrel with those who voted guilty or say that
their action wes without legal foundation, but I do say that in such a
case the minds of men may well be swayed from doubt which would result
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in a vote of not guilty to a vote of guilty by just such inadmissible
matter as was introduced on several occasions at the present trial,

5.' I therefore conclude that the record of trial is legally
insufficient to support the findings of guilty of Charge I and both
specifications thereunder. I concur with the Board of Review in
considering the record sufficient to support the findings of guilty of
Charge II and the specification thereunder. The errors to which I have
alluded did not touch that spscification, involving disobedience of
an order; and the commission of thet offense was admitted by accused
in his testimony (p. 116). The sentence imposed is not in excess of
that permissible upon conviction of that specification elone, and I
therefore concur with the other members of the Board in the view that
the record is legally sufficient to support the sentence, However, I am
of opinion that it is unduly severe when viewed as punishment for that
offense alone, under the circumstances disclosed. If accused was not
guilty of the housebresking and larceny alleged under Charge I, some
indignation on his part at finding himself in confinement charged with
those offenses was pardonable. If he was guilty of those offenses,
his intoxication at the time may well have been such that when he sobered
up the next dey he had no recollection of them. There is nothing unusual
in & man committing offenses while drunk and being unable the next day
to remember that he hes done so. On this hypothesis also, some
indignation is pardonable. The indignation toock the form of a refusal
to work as a prisoner, a refusal unjustified as a matter of law, but
not as grave an offense as disobedience of orders under other circumstances,
I am of opinion that the period of confinement may properly be reduced
to one year and six monthe,

—

W dge Advocate,

-7-
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Board of Review
CM 210404 lst Ind.

War Department, J.A.G.0., ocT 7 138 - To the Seerstary of War.

1. The record of trial and accompanying papers in the case of
Private John C. Ceameron (6682313), Medical Department, together with
the holding thereon of the Board of Review, signed by two of its three
members, and the dissenting opinion of one member, are transmitted here-
with pursuant to Article of War 504, as amended by the act of August 20,
1937 (50 Stat. 724), for your action.

2. Acoused was convicted of the following offenses:
CHARGE I: YViolation of the 93rd Article of War,

Specification 1: Breaking into the Civilian Conservation
Corps Cemp Exchange at Fort Niagara, New York, May 22,
1938, with intent to commit larceny.

Specification 2: Larceny of $25 from the above exchange,
seme date. :

CHARGE II: Violation of the 64th Artiele of War.

Specification: Disobedience of the order of a eommissioned
officer to go to work with the prisoners, Fort Niagara,
New York, May 23, 1938. '

The court sentenced accused to dishonorable discharge, forfeiture of all
pey and allowances, and confinement for five years. The reviewing author-
ity approved the sentence, but remitted one and one-half years of the
period of confinement.

3. The holding of the Board of Review is that the record of trial
is legally sufficlent to support the findings and sentence. The opinion
of the dissenting member of the Board 1s that several errors in the ad-
mission of evidence and otherwise prejudice the substential rights of
the acoused, in so far as concerns the findings of guilty of Charge I
and the two specifications thereunder, alleging that accused broke into
the Cemp Exchange at Fort Niagara, New York, and stole $25 from it; and
that the record is leg=lly insufficient to support the findings of gullty
of that oharge and those specifications. The dissenting member concurs

- 2 -
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with the majority that the record is legally sufficlent to support the
£indings of guilty of Charge II and the Specifications thereunder, al-
leging disobedience of the order of a commissioned officer, and the
sentence,

4. The evidence showed that the Civilian Conservation Corps Camp
Exchange at Fort Niagara, New York, was broken open between 8:05 and 10
P.m., May 22, 1938, and $25.62 taken from it; that accused and several
friends were during that time drinking beer in a recreation room in the
same building, end accused was somewhat drunk; that accused left the
party for about twenty mimutes; that acoused had borrowsd a dollar
earlier that day, that after the hour of the larceny accused had in his
possession money about the same in emount and denomination as that taken;
that someone, who may have been accused, tried to escape through the win-
dow of the toilet when a guard came to arrest him at a cafe in Nisgara
Falle later that evening; and that accused, when anticipating arrest,
gave $10 to the bartender at that cafe to keep for him. On the other
hand, accused, when leaving his friends at the recreation room, said that
he was going to the hospital. He departed in the direotion of the hos-
pital, was seen by two witnesses approaching the hospital, and by his
friends returning from that direction. Also, accused testified that his
mother had sent him $10, and she corroborated him,

5« The court maede numerous errors in the admission of evidence and
otherwise, which are enumerated and discussed in the opinion of the dis-
senting member of the Board of Review. That officer concludes that those
errore injuriously affected the subatantial rights of accused, in so far
as concerns the findings of gullty of Charge I and the specifications
thereunder, alleging breaking into the camp exshamge and larceny of .
$25.62 from it. With those conclusions I agree. For the sake of brevity,
I refrain from repeating those errors and refer you to the list of them -
in the opinion of the dissenting member. The evidence, viewed in the
light most favorable to the prosecution, wes wholly circumstantial, It
amounts t0 no more tha.nﬁhat accused was in the vieinity of the scene of
the crime about the time when it was committed, had the opportunity to
commit 1t, had a possible motive to do so0 in the desire for money with
which to buy more beer, borrowed money before the crime was committed,
and was in funds afterward. Accused was not definitely identified as
the thief, and has consistently maintained his 1nnocence:5

6. In such a case, I should not be justified in advising you to set
agside a conviction if accused had had a fair trial without material errors;
but such a case is pecullarly one in which justice to the accused demands
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that nothing unfair to him be received in pvidence. Suspicion, tes-
timony as to other supposed offenses by accused, and other inadmis-
8ible matters were received in evidence, which may have influenced
the court to find him guilty.

7. TFor the reasons above indicated, I recommend that you dis-
approve the findingsof guilty of Charge I and Specifications 1 and
2 thereunder. The errors committed by the court do not affect the
finding of guilty of Charge II and the specification thereunder,
alleging disobedience of the order of an officer to go to work as a
prisoner, which offense was admitted by accused. The sentence im-
posed is legal and within the meximm permissible for that offense
alone; but is, in my opinion, unnecessarily severe in view of the
mitigating circumstances mentioned by the dissenting member of the
Board of Review in the closing sentencesof his opinion. I thereforse
further recommend that the period of confinement be reduced to one
(1) year and six (6) months.

8, I inclose alternative forms of action. If you approve the
recommendations which I have submitted in the preceding peragraph,
I ask tbat you sign draft A; 1f, on the other hand, you approve the
holding of the Board of Review, draft B is appropriate for your sig-

nature. _ /
P ]
(Lot tbT cecese
Allen W, Gullion,
Ma jor General,
The Judge Advocate Genaral.

4 Incls -

Incl 1 - Record of trial,

Incl 2 - Dissenting opinion
by Lt. Col. King.

Inel 3 - Form of Sec. lar's
action (Draft A).

Incl 4 - Alternate form of
Sec, War's action
(Dratt B).






WAR DEPARTSIENT
In the Office of The Judge Advocate Gemeral (2m)
Waeshington, D. C.

Board of Review
CM 210612

JAN 2 0 1538

UNITED STATES FIRST CAVAIRY DIVISION

Y. Trial by G.C.M., convened at Fort
MeIntosh, Texas, September 14 and
15, 1938. Dishonorable dischargs.
suspended, total forfeitures, and
confinement for one (1) year.
Fort McIntosh, Texas.

Private BEN H. MADDOX,
Jr. (6255789), Troop B,
8th Engineers.

OPINION of the BOARD OF REVIEW,
KING, FRAZER and CAMPBEIL, Judge Advocates,

1. The record of trial in the case of the s0ldier named above
has been examined in the Office of The Judge Advocate General and there
found legally insufficient to support the findings and sentence. The
record has now been examined by the Board of Review, and the Board sub-
mits this, its opinion, to The Judge Advocate General.

. 2. The accused was tried on a single charge and specification, as
follows:

CHARGE: Violation of the 58th Article of War,

Specification: In that Private Ben H. Maddox, Troop B,
8th Engineers, did, at Fort MecIntosh, Texas, on or
about October 15, 1936, desert the service of the .
TUnited States and did remain absent in desertion
until he surrendered himself at Fort MeIntosh,
Texas, on or about July 17, 1938,

He pleaded not guilty to and was found gullty of the charge and specif-
ication thereunder, end was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due and to

be confined at hard labor for one year. The executlon of the dishonor-
able discherge was suspended until the expiration of the period of con-
finement. The reviewing euthority epproved the sentence and ordered it
executed (GCMO No, 207, Headquarters First Cavalry Division, October 10,

1938) .
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3. The competent legal evidence of record establishes, beyond a
reasonable doubt, the initial unauthorized absence of the accused and
the termination of that absence, at the place and on the dates, al-
leged. The accused with full knowledge of his rights in the premises
elected to remain silent. The evidence adduced at the trial belng
clear and conclusive no sumuary or analysis thereof is deemed neces-

88Ty .

4, The contention is advanced, however, that three errors were
committed, affecting the legality of the record of trial, which may be
briefly summarized as follows: :

. rfhe oath to the charges wes modified by striking out
the references to both personal knowledge and to in-
vestigation of the charges by the accuser although
leaving in the statement that the charges "are true
in fact, to the best of his knowledge and belief":J

b. The presence on the court throughout the trial of the
investigating officer, Secornd Lieutenant Andrew 0.
Lerche, 8th Engineers.

C. Because of the presence on the court of the investigat-
ing officer, the court was reconvened on its own motion,
after having reached a finding and sentence and adjourn-
ment. At this session of the court the investigating
officer wes challenged and withdrew from the court fol-
lowing which the findings and sentence previously en-
nounced were revoked and new findings and sentence
reached, which were in every respect the same as those
revoked. .

5. With respect to the failure of the accuser to swear to the com-
plete affidavit as indicated in paragraph 4 8, supra, it is the opinion
of the Board that while an error and not in strict compliance with the
provisions of the 70th Article of War, it does not constitute.a fatal
error where such defect 1s expressly or by implication waived., This
view, that the requirement of the oath to the charges, contained in the
70th Article of Wer, is directory rather than mandatory, end that fall-
ure to fully comply therewith is not jurisdictional error, is supported
by paragraph 31, Menual for Courts-Martial, 1928, where provision is
mede for its omission entirely when the accused is believed innocent

-2 -
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but trial is deemed advisable and no objection is made to trial on
unsworn charges; and also by numerous opinions of this office. In
an opinion of The Judge Advocate General published to the field in
1938, where the words "are true in fact to the best of his knowledge
and belief" were omitted from the affidavit, it was held -

"That the requirement of A, W, 70 that charges be
supported by the oath of the accuser, being procedural,
and for the benefit of the accused, does not aftect the
Jurisdiction of the court and may be waived by the ac-
cused either explicitly or by failure to object to the
irregularity. C. M. 197674 (1932)." (Sec. 1267, Supp.
VII, Dig. Ops. JAG 1912-30.) (Underscoring supplied.)

Of like tenor is the nolding reported in section 1267 (3) (Dig. Ops.
JAG 1912-30), reading -

"In the absence of objection by the defense, the fact
that the charges were sworn to before an officer not com-
petent to administer an oath does not invalidate the trial,
C. M., 146230; C. M. 146536; C, M. 144896; C, M. 148709;

C. M. 146349 (1921)."

In the case under consideration there was no objection inter-
posed to trial on the charges as drewn and sworn to. Accordingly, it is
the oplnion of the Board thet in the instant case the omission in the af-
fidavit, above set forth, does not invalidate the trial and is curabdle
under the provisions of the 37th Article of War,

6. Regarding the presence of the investigating officer on the court
throughout the triel end his participation in the voting on the findings
and sentence, the Board of Review has held that where the circumstances
of the case clearly indicate that no substantiel right of the acoused
has been adversely affected by the presence on the court of the inves-
tigating officer, the error may be properly considered as harmless and
not a reversible one. In the instant case the facts are simple and are
free from all doubt, embiguity, or confusion. The accused baving left
his organization without euthority remained absent for approximately two
years at the end of which period he voluntarily surrendered himself at
his home station, Fort McIntosh, Texas. These facts were established
by competent, clear, conclusive and undisputed evidence. There is no
statutory prohibition egainst an investigating officer sitting as & mem-
ber of the court and consequently his presence cannot be considered ipso
facto reversible error or as injuriously affecting a substantial right
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of the accused. Each casse must be considered on its own merits and in
the light of its own peculiar circumstances, It is easily conceivable
that the presence of the investigating officer on the court may be
particularly desired by the accused as being to the best interests of
his defense, as where the recommendation of the investigating officer
was to dismiss the charges or to refer them to an inferior court tor
trial. The facts in the case under consideration are so simple and:
indisputable that it is not conceivable how the presence on the court
of the investigating officer can be construed as adversely influencing
other members of the court in their voting or as being prejudicial to
the interests of the accused. This view 1is clearly reflected in the
sentence adjudged by the court which, notwithstanding the long unex-
plained and unauthorized absence of the accused, involved confinement
for only two~thirds of the maximm period authorized by the Executive
Order and equal to a period of but slightly over half that of his un-
suthorized absence from the service, good time not considered. More-
over, it appears to the Board that the possibility of any undue in-
fluence in the person of or by the presence of Second Lieutenant Lerche
being exercised upon the court composed of one lieutenant colonel, pres-
ident and law member, two first lieutenants and three second lieutenants,
all senior to Second ILieutenant Lerche, 1s too remote for serious con-
sideration.

Neither the accused nor his counsel objected to the presence
of Lieutenant Lerche on the court, but to the contrary affirmatively
accepted the court as constituted (R. 3). To hold that the presence
of the investigating officer on the court constituted fatal error, un-
der these circumstances, invalidating the findings and sentence, and
consequently to return the accused to his organization for duty without
imposing upon him any punishment whatsoever for his desertion extending
over & period of approximately two years would, in the Boerd's opinion,
not only be unjustified by the facts but would be a travesty on justice
and extremely detrimental to discipline.

Thile the earlier rulings of this office on the point in ques-
tion prior to the issuance of the 1928 Manual for Courts-Martisl wers
predicated, in part at least, on the fact that under the 1921 Manual for
Courts-Martial the report of investigation was served on the accused,
personally or through counsel, which constituted notice of the name and
identity of the investigating officer, nevertheless subsequent to the
publication of the 1928 Manual, which merely mekes such service of papers
optional but makes them available to defense counsel, this office has held
repeatedly that the presence of the investigating officer on the court is
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not jurisdictional error invalidating the proceedings but procedural
error only and hence curabls under the provisions of the 37th Article

of War, where after an examination of the entire proceedings the re-
viewing or confirming authority is of the opinion that the substantisal
rights of the accused have not been adversely affected (see Braman, CM
203802 (1935) and seven cases therein cited, all decided subsequent to
the publication of the 1928 Manual), The saeme principle is followed in
two published opiniomns of this office (sec. 1284, Dig. Ops. JAG 1912-20),
wherein the rule is enunciated that the improper admission of incompetent
testimony does not necessarily prejudice the rights of the accused where
there exists other compelling evidence supporting the findings and sen-
tence. The Board adheres to the rule stated above and followed in the
Braman case, viz, that the error committed did not adversely affect any
substantial right of the accused and is curable under the provisions of
the 37th Article of Wax. :

7. The conclusion of the Board that ILisutenant Lerche's presence on
the court throughout the trial on September 14 did not constitute rever-
sible error and that the findings and sentence then announced were legsal,
mokes it unnecessary for the Board to pass upon the effect of the pro-
ceedings of September 15, further than to say that they certainly did not
destroy the validity of the findings and sentence announced on the l4th..

8. In view of the foregoing, the Board of Review is of the opinicn
that the record is legally sufficient to support the findings and sen-
tence,







WAR DEPARTUENT
In the Office of The Judge Advocate Genersl (283)
Washington, D. C.

Board of Review
CM 210619

NOV 4 1338

UNITED STATES THIRD DIVISION

)
)
. ) Trial by G.C.M. convened at Van-
) couver Barracks, Washington,
Private WILLIS E. JENEIL )
(6574654), Company A, 7th )

October 4, 1938, Dishonorable
discharge and confinement for
three {3) months. Vancouver
Barracks, Vashington.

OPINION of the BOARD OF REVIEW
KING, FRAZIR and CAMPBELL, Judge Advocates.

l. The record of triel of the soldier above named has been ex-
emined by the Board of Review,

2. Accused was tried upon the following charge and specification:
CHARGE: Violation of the 93rd Article of War,

Specification: In that Private WILLIS E. JEWELL, Company
A, 7th Infentry, did, at Vancouver, Washington, on
or about August 15, 1938, feloniously teke, steal,
and carry away Two (2) automobile tires and One (1)
battery, velue about $5.65, the property of Mr,

CARL MORTENSON, Route 2, Clekemas, Oregon.

He pleaded guilty to and was found gullty of the charge and specification.
The court sentenced him to dishonorable discharge, forfeiture of all pay
and allowances, and confinement at hard labor for six (6) months. The
reviewing authority approved the sentence, reduced the period of con-
finement to three (3) months, and forwarded the record for action under
Article of War 50%.

3. Article of War 503, so far as material to the presant case,
provides as follows:

"Except as hersein provided, no authority shall order the
exacution of any other sentence of a general court-martial
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involving the penalty of death, dismissal not suspended,
dishonorable discherge not suspended, or confinement in

a penitentiary, unless and until the board of review shall,
with the approval of the Judge Advocate General, have held
the record of trial upon which such sentence is based
legally sufficient to support the sentence; except that
the proper reviewlng or confirming authority mey upon his
approval of a sentence involving dishonorable discharge

or confinement in a penitentiary order its execution if it
is based solely upon findings ot guilty of a charge or
charges and a specification or specifications to which the
accused has pleaded guilty. * * *.®

It will be observed that accused pleaded guilty to the only charge and
spec¢ification against him; and the case, so far as the pleadings are
concerned, would therefore seem to fall within the exception at the
close of the above quotation, and to bte one which need not have been
forwarded to this office for the action of the Board of Review under
Article of War 503. The reason for forwarding the record is thus
stated by the Division Judge Advocate in a note at the end of the re-
view written by his assistant.

"The testimony of the accused as to drunkenness in
my view may be regarded as inconsistent with his plea of
guilty and in this view, instead of approving sentence
and ordering Execution of DD without first referring the
case to Bd of Review, I recmd the case be forwarded under
503 A.W. and the order be withheld until Bd of Rev has
passed upon the record.”

4. The first question presented is whether, in view of the language
of Article of War 505 already quoted (ante, par. 3), the Board of Review
has any jurisdiction to, act upon the case at all, In CM 197853, Smith,
and Cl 200856, Virden, the reviewing authority torwarded under Article
of War 50} records in which the only findings of guilty were made with
respect to charges and specifications as to which accused had pleaded
guilty. Without any written opinion the Board of Review took juris-
diction, held the record to bas sufficient to support the sentences, and
The Judge Advocate General approved its action. In CM 202913, Richards,
a similar case arose. Though, in deference to the precedent set by the
Virden case, above cited, he signed the holding that the record was
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sufficient, one member of the Board expressed doubt of the Board's
statutory duty or authority to act. OColonel Hugh C. Smith, then As-
sistant to The Judge Advocate General, wrote a memorandum to The Judge
Advocate General, in which he said:

"3, AN. 50}, in so far as material here, prohibits
any authority from ordering the exscution of a sentence of
a GCM involving 'dishonorable discharge not suspended * * *,
unless and until the Board of Review shall, with the approval
of the Judge Advocate General, have held the record of trial
upon which such sentence is based legally sufficient to sup-
port the sentence; * * *', Then follows an exception which
states that the 'reviewing or confirming authority may upon
his approval' of a sentence of the character referred to
above 'order its execution if it is based solely upon find-
ings of guilty of a charge or charges end & specification
:r*sgecifications to which the accused has pleaded guilty'.

o ,

"4, As I read the provisions of A.W. 50% referred to
above, the exception is permissive only and not intended to
be mandatory. Therefore it is within the discretion of the
reviewing authority whether in such a case as this he will
order the execution of the sentence or will forward it under
AW, 50%. Of course I am aware that the term 'may' has at
times been construed as meaning 'must', but I see no reason
why the word ‘'may' as used in the provisions of A.W. 503,
quoted above, should be given other than its literal mean-
ing. Accordingly it is my opinion that the case is one.
properly ror review by the B/R under A.W. 503."

The Judge Advocate General approved the holding of the Board.without any
further expression of opinion.

5. There is high authority for Colonel S8mith's view that the word
"may” in a statute, though in some instances to be construed as "must",
in others is to have its natural meaning implying permission but not com-
pulsion. In Minor v. Mechanics' Bank (1 Peters 46), Justice Story, speak-
ing for the Supreme Court of the United States and referring to an act
of Congress chartering a bank in the District of Columbia, said (p. 63):

-5—
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*The second section provides, *that the capital stock
of said corporation, may consist of $500,000, divided into
shares of $10 each, and shall be paid in the following man-
ner, *that is to say: one dollar on each share, at the time
of subscribing, one dollar on each share, at sixty days, and
one dollar on each share, ninety days after the tims of sub-
scribing; the remainder to be called for, as the president
and directors may deem propar; provided they do mot call
for any payment in less than thirty days, nor for more than
one dollar on each share, at any one time.' The argument
of the defendants is, that 'may', in this section, means
'mist;' and reliance is placed upon a well-known rule in
the comstruction of public statutes, where the word ‘'may,’
is often construed as imperative., Without question, such
a construction is proper, in all cases where the legisla~
ture mean to impose a positive and absolute duty, and not
merely to give a discretionary power. But no gemeral rule
can be laid down upom this subject, further than that that
exposition ought to be adopted in this, as in other cases,
which carries into effect the true intent and object of the
legislature in the enactment, The ordinary meaning of the
language yust be presumed to be intended, unless it would
manifestly defeat the object of the provisions. Now, we
cannot say, that there is any leading object in this charter,
which will be defeated by construing the word 'may' in its
common sense, as importing a power to extend the capital
stock to $500,000, end not an obligation, that it shall be
that sum and none other, * * * «

6. In United States v, Thoman (156 U.8. 358), the Supreme Court
had before it ean act of the legislature of Louiasieana with respect to
the fiscal affairs of the city of New Orleans. Justice White, after- .
wards Chief Justice, speaking for the oourt,said (pp. 358, 359):

"% * * The act of 1877, after dedicating the revenues
of each year to the expenses of that year, took any surplus
out of the imperative rule thus established by the proviso
that 'any surplus of sald revenues may be applied to the
indebdbtedness of former years.,' In other words, having fixsd
inflexibly the rule by which the revenues of the year were
to be rirst used to pay the debts of the year, it mede an
exception by allowing the surplus of any year to be applied
to the debts 'of former years.' The rule was imperative;
the exception permissive or facultative, * * *,

-4-
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*It 1s femiliar doctrine that where a statute confers a
power t0 be exercised for the benefit of the public or of a
private person, the word 'may' is often treated as imposing
a duty rather than conferring a discretion., Mason v. Year-
son, 9 How. 248; Washington v. Pratt, 8 Wheat. 681; Super-
visors v. United States, 4 Wall. 435. This rule of con-
struction 1s, however, by no means invarilable., Its applica-
tion depends on the context of the statute, and on whether
it is fairly to be presumed that 1t was the intention of the
legislature to confer a disceretionary power or to impose an
imperative duty. Minor v. Mechanics' Beank, 1 Pet. 46; Bin-
ney v. Chesapeake & Ohio Canal Co., 8 Pet. 201; Thompson
ve Carroll's lessee, 22 How., 422." :

To the same effect are Thompson v. Carroll's lessee (22 How. 422, 434);
FYarmers' Benk v. Federal Reserve Bank 1262 U.8. 649, 662), and many

other cases.

7. Upon consideration of the purpose of Article of War 50%, it is
obvious that Congress can have had no reason peremptorily to require a
reviewing authority to order the exscution of a sentence based solely
upon & plea of guilty and to deny him the privilege, if he so desires,
of obtaining the action of the Board of Review and The Judge Advocate
General on the case. The Board, therefore, holds that it may properly
take jurisdiction of and act upon the case. :

8. The evidence for the prosecution showed that Carl Mortenson
owned an automobile which wes in the possession of John D, Barber;
that Barber and his wife on the evening of August 14, 1938, went to
a show in Portland, Oregon, and left the car parked on the street in
that e¢ity; end that when they came out the ecar was gone. Two deputy
sheriffs of Clark County, Washington, on the following evening found
this car on the Fruit Valley road in that county with the tires and
battery missing. ZIXvan E. Rees, operator of a service station at 39th
and Main Streets, Vancouver, Washington, testified that accused and
two other soldiers on August 14 (probably the witness' error for 15th),
pawned two tires to him; and Meyer Finklestein, proprietor of a store
known as Kelly's in the sams city, testified that he purchased a battery
of accused on the evening of August 15th. A Hashmgton,-,;_state highway
patrolman testified to arresting accused and two others shortly after
midnight the night of August 15th at the border patrol station, mean-
ing presumably the border between Washington end Oregon.
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cept

9. The foregoing constitutes all the evidence in the case, ex-
three confessions by accused: -

a, A confession made the next morning to the Chief ot Police

of Vancoufsi, Washington, and two deputy sheriffs, as follows: {record,

pe 10

ﬂc") :

):

t} ? : eide
"On August 15th, 1938, sbout 2:30 P.M. when I was riding

with Vernon Goad in Harold Hodges' automobile, Goad told me
he stole a Chevrolet coupe in Portlend and drove it to Van-
couver, Washington, parking it around 17th and Franklin, Vean-
couver. He drove Hodges' car to where the stolen Chevrolet
was parked, 17th and Franklin, Goad got in the Chevrolet and
I drove Hodges' car., We drove down to Fruit Velley in Van-
couver, &nd we pulled along side the highway by two large
trees. We both understood that the Chevrolet was being taken
to Fruit Valley where we were going to strip it. After park-
ing the car along side the road in Fruit Vaelley I and Goad

removed two of the tires on the left side of the car. We
took these to Portland and also the spare tire on the back of
the Chevrolet and s0ld them to a used tire shop on Union

Avenue, receiving $2.75 for them. The spare tire was worn

out and we did not ggt enything for it. After sell the
tires in Portland, Goad and I came back to Vancouver racks
where we picked up Hodges. We three, I, Hodges and Goad went

t0 where the stolen Chevrolet was left in Fruit Valley and we
took the other two tires and also the battery. We all hed a
part in teking the tires off. The battery was sold to Kelly's
second-hand store at 8th and Weshington, Vancouver, Washington.
We received 50¢g for it. I s0ld the tires imn Portland and the
battery at Kelly's, that 1s the first tires that were taken off.,
The tires on the right side of the car were s0ld by Goad to a
service station at 39th and Main Vancouver, Washington., I knew
that the Chevrolst was stolen and I also knew I was committing
a theft in taking the tires and battery from the stolen Chevrolet."

bi A letter written by him to the District Attorney (Ex.

"Wednesday Aug. 24/38.

"District Attorney
"DeWWitt Jones, Clark County
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"Dear Sir:

"I am beying held here in the County Jail as an
accomplice to 'stripping' an automobile. The other two
boyes were taken to Tacoms Mondey to stand trile in Feder-
al Courts I was only involved in the 'stripping' of one
car & would like to know if you could give me prodetion if
I would leave this State. I relize that I have gotten my-

self into some serious trouble & my one thought in mind is
to try & rehilibate myself. I know I did wrong, but if you
can give me some kind of consideration I am sure I'll
straighten myself up & carry myself in a straight path from
hereon. I have been incarcarated here 10 dayes & believe
me I have learned my lesson. .=

Any consideration which you may be able to give me will be
appreciated to the fullest extent.

"Respectfully yours
"illis E. Jewell."

c. Accused's testimony at the trial in which he said that on
the evening in question (record, p. 16):

#*Goad had & car and asked me to go for a ride with him and

I did. We drove around and down a side road a ways and Goad
t0ld me about a car he had. He was going to take the tires
off end sell them. I had been drinking a bit end I helped
him."”

The rest of accused's testimony was to the effect that he drank
five quarts of elderberry wine that evening, became very drunk and re-
members little of what happened. ; .

10. It is presumed that the reviewlng authority sent the record
forward under Article of War 503 for the reason stated by the Division
Judge Advocate in the note quoted, ante, paragreph 3, namely, the, sup-
posed inconsistency between accused's plea of guilty and his testimony
as to his own drunkenness. The detailed narrative of the events of the
previous afternoon and evening contained in accused's confession made
the following morning (quoted ante, par. 9) seems to contradict his
claim of an intoxication so extreme that he did not know what he was
doing; but, be that as it may, the Board finds it unnecessary to reach
a definite decision on the point raised by the Division-Judge Advocate,
because, for another reason hereafter set forth, it finds the record
legally insufficient to support the findings and sentence,

- -



(290)

1l. That reason will now be stated. It appears from acoused's
oonfessions (quoted ante, par. 9), which are uncontradicted, that Pri-
vate Goad stole the sutomobile in question in Portland, Oregon, and
that accused had nothing to do with that stealing. DBy Barber's dep-
osition {Ex. B), it is shown that this occurred on the evening of
Augnst 14th. Goad drove the automobile to Vancouver, Clark County,
Washington, ten miles away, and parked it on a street in that eity. Ac-
cused 4id not even know of the existence of the automobile or Goad's
larceny of it until the next day about 2:30 p.m., when Goad told him of
it. fThereafter, Goad drove the car to Fruit Valley, apparently near .
Vancouver, and &ccused assisted in stripping the tires and battery from
the car and selling them, as told in detail in his confessions {quoted
ente, par. 9). In the opinion of the Board, the larceny of the auto-
mobile by Goad had been completed before acecused ceme into the case at
all; the ‘possession of it by Mortenson and Barber had been terminated,
though wrongfully, by Goad; and there was no trespass against Mortenson
or Barber by this accused, or teking of anything from the possession of
either by him, The evidence makes out a prima facie cass against acoused
of being.an accessory after the fact to the larceny of the gutomobile and
receiving stolen goods; but no case of larceny, because he committed no
treﬂ’f‘ai’a.\v——— ’

-12. In Digest Opi.nions, JAG 1912-30, paragraph 1480, it is =aid:

*Receiving stolen goods, lmowing them to be ut010n. is
not an offense included in the crime of l&roeny, but is a
separate. and distinct crime.”

In the two cases there digested, OM 120948, Gercia, and CM 120949, Es-
pinosa, the accused were charged with larceny from the person, tmt The
court by exceptions and substitutions found them guilty of conspiring
to commit larceny, being accessories before the fact to the larceny,
and receiving stolen money. The Board of Review, with the approval of
The Judgs Advocate General, held that none of the offenses of which the
court found accused guilty was included within that charged, and set
aaid.o the findings and seatence.

"13. In CM 208194, Casteen, the Board of Review had before it a case
in which another soldier, Johnson, upon trying the door of a tailor shop
while he was walking post as a sentinel, found it unlocked. Johnson
entered, removed clothing from the shop, and hid it neardby. When re-
lieved from post, he awakened Casteen, told him what he had done, and the
4w carried the clothing to their barrack and put it first into Johnson's
and later part of it into Casteen's locker. Casteen was convicted of a
svecification alleging receipt of stolen goods, obviously modeled on that
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in Manual for Courts-Martial, Appendix 4, form 160, in violation of
the 96th Article of War. The Board of Review and The Judge Advocate
General sustained the coanviction. If that conviction of receiving
stolen goods was proper; and if the Garcia and Espinosa cases, hold-
ing that larceny and receipt of stolen goods are separate and distinct
offenses, are right; then the present convietion is wrong, because
there is no difference in principle between the Casteen case and thet

now before the board,

d4. The position of the Board of Review is sustained by many
court decisions, of which the oldest, as well as one of the most ap-
posite, is Rex v. McMekin and Smith, reported in a footnote to Rex v.
King, Russell and Ryan, 332. The two defendants were jointly tried at
Lancaster assizes in 1808 for larceny of & horse, cart, flour and apples.
One Heaton left his horse and cert, loaded with flour end apples, un-
attended in the street. McMakin led the horse away and got another per-
son to drive it to his house in the same town, where Smith, who was at
work in the cellar, after causing the 1light to be put out, assisted in -
removing the contents of the cart. The court directed the acquittal of
Smith on the ground that the asportation was complete before he becams
involved in the case.

15. In Rex v. King, Russell and Ryan, 332, Hill end Smith, in the
absence of the defendant, King, broke open a warehouse and took from it
thirteen firkins of butter and ten cheeses, and put them in the street
thirty yards away. They then fetched the defendant, who assisted in
carrying the stolen articles to a cart. The case was considered by all

the judges of England who -

"% * X yore of opinion, that as the property was removed
from the owner's premises before the prisonsr wes present, he
could not be oonsidered ss a principal; and that the conviction

~as such was wrong."

The King case is the leading case on the point and 1is c:lted and followed
in many others.

16. In Steed v. State (4 Tex. Cr. 568, 67 8.N. 328), the defendant
was convicted of larceny of a steer. Three men were on a hunting trip.
Steed and Thomas were out hunting while Reese was left behind in the camp
which they had set up. ¥hen Steed and Thomas returned, they found that

-9 =
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Reese had shot and cut up a steer near the camp., They helped him
load the carcass upon a wagon. They testified that Reese told them
that the steer was his. In fact it belonged to another. The court
set aside the conviction 0f larceny and held that Steed and Thomas
could be guilty of reseiving stolen goods at most. GCrace v. State
(83 Tex. Cr. 442, 203 S.W. 896), is a closely similar case on the
facts and the 1aw.

17. In Pass v. State (34 Ariz. 9, 267 Pac. 206), the facts were
substantielly the seme as in the case now before the Board. Defendant
was convicted of larceny of a Ford automobile. The evidence showed
that one Agullar, driving the Ford in question on the street in Phoenix,
invited 'accused to ride with him. After the defendant was in the car,
Aguilar confided to accused that he (Aguilar) had stolen it, and asked
accused to help him strip it. Aguilar drove the car to the country and
concealed’'it in some weeds and brush where the two removed the rims and
tires. Aguilar socld the tires and gave the defendant pert of the pro-
ceada., The opinion concludes:

®Aguilar, on the stand, admitted the stealing of the car
from the corner of Second and Adams streets, in the city of
Phoenix, and that after stripping the same he 801d the tires
for $8. He denied absolutely that the defendant herein had
anything to do with the stealing of the car or the sale of the
tires, but in response to the question, 'Did you pay eny of
this money to Leo Pass?' stated that he paid him $2.50 be-
cause he owed him the money. The above statement of the de-
fendant and the extract from the testimony of Aguilar are the
only portions of the evidence which in any way, shape, or
fashion connect defendant with the larceny. Either separately
or together, they show, at most, that he was an acceasory af-
ter the fact or a receiver of stolen goods, as the larceny must
have been fully completed at the time he first kmew of it, while
he was informed against and conviated as a principal in the crime
of larceny. While the evidence would have sustained a conviction
of being an accessory after the fact to the larceny of the auto-
mobile described in the information, or of receiving stolen goods,
it is entirely insufficient on which to base a verdict of gullty
of the offense set up., A defendant may not be charged with one
erime and then convicted thereof on proof of an entirely dif-
forent offense,
’ *The judgment 1is reversed and the case remanded to the
superior court of Maricopa county for a new triel.”

- 10 -
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18, In 36 corpug Jurlis 798, it is said:

"One who after a larceny has been completed merely
aids in the further removal of the stolen goods is not a
pri.ncigal in the theft but only an accessary after the
fact; hd

Other authorities to the same effect are Rex v. X (Russell and
Ryan 421); Able v. Commonwealth (5 Bush (Ky.) 6 ; Norton v. People
(8 Cowen (N.Y.) 137); Mitchell v. State (44 Tox. Or. ~228, 70 S.W. 208),

19, The Poard has not overlooked certain cases, such as Good v.
State (21 Okl. Cr. 328, 207 Pac. 565), and others cited in the mote to
the Good ocase in 29 A.L.R. 1029, bolding guilty of larceny a person,
who, “after the original taking by another, assisted in carrying the
stolen articles further away, on the theory that the asportation was
incomplete at the time that he entered the picture. Some of these cases
are distinguishable on the facts from the present case, btut the Board
considers such of them as are not so distinguishable unsound in principle
end inconsistent with the better line of cases already cited. At most
a person involved in such a case is concserned 1n the asportation, the
carrying away, only; but both the common law indictment for larceny
and our forms of specifications for that offense (M.C.M. Appendix 4,
forms 94 and 110) allege, not the alternative, that the defendant did
take, steal, or carry away certain articles, but the conjunctive, that
he did take, steal, and carry them away. Of these the teking, involving
a trespass, is an absolutely indispensable element of the crime (M.C.M.
par. 149 g). In a common law indictment for larceny, the Latin "cepit®,
meaning "took™, was a word of art, without which the indictment named
no offense (1 Hawkins' Pleas of the Crown, 8th Ed. 142; 36 Corpus Juris
812). Hawkins, at the page cited, in discussing lerceny, says:

"It is to be observed, that all felony includes tres-
pass; and that every indictment of larceny must have the
words felonice cepit, as well as asportavit; from whence
it follows, that if the party be gullty of no trespass in
taking the goods, he cannot be gullty of felony in carry-

ing them away."

20. Neither has the Board of Review overlooked section 332 of the
United States Criminal Code, act of March 4, 1909 (35 Stat. 1152; 18

U.8.C. 550), as follows:
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"ihoever directly commits any act constituting an of-
fense defined in any law of the United States, or aids, abets,
‘counsels, commends, induces, or procures its commission, is a
principal.”

This accused did not aid, abet, counsel, commend, induce, or procure
the commission of the larceny by Goad; on the contrary, the crime had
~ been cormmitted by Goad before accused ever saw or heard of the auto-
mobile in question. Though some judges have uttered dicta that this
section wipes out the distinction between principals and accessories
(Madigan v. United States, 23 Fed. (24) 180), when the cases are ex-
amined it is found that they deal solely with accessories before the
fact; whereas this acoused, if an accessory, was one after the fact.
Indeed, the very languasge of section 332, quoted above, is substantially
the same as that of the definition of an accessory before the fact., Com-
pare it with the following from Bouvier's Law Dictionary:

"An accessary before the fact is one who, being absent
at the time of the crime committed, yet procures, counsels,
or commands another to commit it; 1 Hale, Pl. Cr. 615."

On the other hand, observe Bouvier's definition of an accessory after
the faot:

"% * ¥ one who, knowing a felony to have been com-
mitted, receives, relieves, comforts, or assists the
felon; 4 Bla. Com. 37."

21. The next section of the same act, Criminal Code, section 333,
act of March 4, 1909 (35 Stat. 1152; 18 U.8.C. 551), is as follows:

"Whoever, except as otherwise expressly provided by law,
being an accessory sfter the fact to the commission of eny
offense defined in any law of the United States, shall be
imprisoned not exceeding one-half the longest term of im-
Prisonment, or fined not exceeding one-half the largest fine
prescribed for the punisiment of the prinoipal, or both, if
the principal is punishable by both fine and imprisomment;
or if the principal is punishable by death, then an accessory
shall be imprisoned not more than ten years.®

If section 332 of the Criminal Code enacted March 4, 1909, supra, made
all accessories, both before and after the fact, principals, what wes ¢

-12-
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the reason or necessity for Congress in the next section providing
for the punishment of accessories after the fact? Also, if section
332 made accessoriea after the fact principals, we have two incon-
sistent provisions as to the punishment: Section 332, that thsy
shall be punished as principals; and section 333, that they shall
receive punishment half as severe as that of principals.

22. In Rizzo v. United States (275 Fed. 51), the defendant vas
indicted for aiding and abetting in the interstate transportation of
women for an immoral purpose. The report states (p. 52):

" % * Rizzo was convicted upon evidence that after the
arrival of the women in Pennsylvania he received them in his
house where later they engaged in prostitution, and upon an
instruction by the Court that, if he thereby enabled the
other defendants to accomplish the unlewful purpose for which
they had treansported the women,’ he beceme a participant in
the crime by aiding and abetting its perpetration and was
equally guilty, although, as it was conoeded by the Govern-
ment, there was no evidence that he had participated in or
had any knowledge of the transportation of the women from
New York to Pennsylvania. Thereupon Rizzo sued out this
writ, raising the question whether one can unlawfully aid
and abet the comission of an offense defined by the White
S8lave Traffic Act when he had no knowledge of the offense."™

The court said:

n3ection 332 of the Penal Code * * * deals with acces-
sories at or before the fact; section 333 * * * with ac-
cessories after the fact. Rizzo was indicted under section
332, As the offense was complete before Rizzo knew of it
and before he did the act charged to have been in aid of it,
it follows that he could not be legally convicted of know-
ingly aiding and abetting its perpetration. As we are deal-
ing with a question of law, not with a matter of morals, we
are constrained to reverse the judgment below." ‘

The roregoing case is directly in point, both as to the 1n3pplicab111ty
of section 332 of the Criminal Code and as to the main proposition that
an accused cannot be convicted as a principel if the offense was com-
pleted before he came upon the sceme.

-m-
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23. The Board has also considered section 2601, Remington's
Revised Statutes of Washington, as follows:

*LARCENY. Every person who, with intent to deprive or
defreud the owner thereof -

#{1) Shall tske, lead or drive away the property of
another; or

"(2) Shall obtain from the owner or another the pos-
session of or title to any property, real or personal, by
color or aid of any order for the payment or delivery of
property or money or any check or draft, knowing that the
maker or drawer of such order, check or draft was not
authorized or entitled to make or draw the same, or by
color or aid of any fraudulent or false representation,
personation or pretense or by any false token or writing
or by any trick, device, bunco game or fortune-telling;
or

"(3) Having any property in his possession, custody
or control, as bailee, factor, pledgee, servant, attormey,
agent, employee, trustee, executor, administrator, guardien
or officer of any person, estate, association or corpora-
tion or &s a public officer, or a person authorized by agres-
ment or by competent authority to teke or hold such possession,
custody or control, or as a finder thereof, shall secrete,
withhold or eppropriate the same to his own use or to the use
of any person other than the true owner or person entitled
thereto; or

*(4) Having received any property by reason of a mistake,
shall with knowledge of such mistake secrete, withhold or ap-
propriate the same to his own use or to the use of any person
other than the true owner or person entitled thereto; and

"(5) Every person who, knowing the seame to have been 80
appropriated, shall bring into this state, or buy, sell, re-
ceive or aid in concealing or withholding any property wrong-
fully sppropriated, whether within or outside of this state,
in such manner as to constitute larceny under the provisions
of this act ~-
) ®#Steals such property and shall be guilty of larceny."

It will be observed that the_fiffh subsection includes the
present offense, and that this accused might thereiore have been con-

victed in a Washington court of larceny. Does that fact mske the present

conviction valid?

- 14 -
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24. The specification in this case alleges that accused did
"teke, steal, and carry away® certair articles, following the Manual
for Courts-lartial, Appendix 4, form 94, in violation of the 93rd
Article of War, which article includes, without definition thereof,
the word "larceny". The Manual for Courts-Martial, paragraph 149 g,
takes over two pages to tell the reader what is and what is not lar-
ceny, and what does and what does not constitute teking, stealing,
and carrying away. For reasons already stated in some detail, the
Board thinks that this accused did not commit larceny at common law
or as defined in the Manual., It is obvious that the Washington code
changes and broadeas the definition of that term so as to include
many acts which are not larceny at common law or under the 93rd
Article of War. If the word "larceny" in Article of War 93, and the
words "teke, steal, and carry away"™, in a specification, are to have
one meaning in one state and a different meaning in another, follow-
ing the provisions of the codes of the several states, it was futile
for the authors of the Manual for Courts-Martial to take so much space
and trouble to define those words. They would have done better merely
to refer the reader to the ocode of the state in which the offense o¢c-
curred. They made no such reference, from which the inference is jus-
tified that they.considered those words to have the same meaning wherever

the Army might de.

25. It will also be observed that subsection (3) of section 2601
of the Washington Code (quoted ente, par. 23) broadens the term "lar-
ceny”, 80 as to include what is lmown elsewhere as embezzlement. The
Manual for Courts-Martial, paregraph 149 h, devotes two pages to telling
the reader what constitutes embezzlement, If the conviction now under
consideration bes held valid because of subsection 5, then the authors
of the Manual also wasted their time in writing paragreph 149 h, as by
" virtue of subsection (3) any case of embezzlement erising in the Army
in Washington State might upon the seme theory be prosecuted under a
specification alleging that accused did "teke, steal, and carry away"
the property embezzled.

26, If it were true that the words "larceny" and “take, steal,
end cerry away”, as used in military law, vary in meaning according to
the state where the offense was committed, the unity so necessary for
a prompt and certain administration of military law would be destroyed.

27. It has been held many times that a conviction otherwise proper
will not be set aside because the charge mentions the wrong Article of War,
Cen the present conviction be held valid under the 96th Article of War, if

not the 93rd?
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" Paragraph 152 ¢, discussing the 96th Artiocle of War, of the Manual,
says:

*Among the crimes referred to in this article may be
those offenses created by statute and given names therein
which nemes are also found in otker Articles of War given
to _offenses which have essentially different elements.

Yor example, in the war risk insurance act (sec. 25, as
amended by the act of October 6, 1917 (40 Stat., 402)),

e false statement 18 declared to be perjury under certain
circumstances although not made under oath. This perjury,
however, 18 not the perjury denounced by A. W. 93. There-
fore, the perjury defined by the war risk insurance act 1is
chargeable under A. W. 96."

~

It is to be noted that perjury under the 96th Article of War is not to

be alleged according to the usual form of specification for perjury
(M.C.M., ADDP. 4, form 96), but according to a form which follows the
language of the act of October &, 1917 (App. 4, form 165)., So also

the legislature of Washington has created by subsection (5) of section
2601 a crime and called it larceny; but the crime which it thus created,
though bearing the same name, is not larceny at common law or &s de- S
.fined in the Manual, nor is it pleaded in the same way. In State v.

Roy (62 Wash. 582, 114 Pac. 439); State v. Martin (94 Wash. 313, 162

Pac. 356); end State v. Benton (150 Wash. 479, 273 Pac. 731), all
prosecutions under subsection (5), the information did not allege that
accused took, stole, and carried away certain property, but followed

the language of subsection (5). Very likely a valid specification could
have been drawn in the present case in language following that subsection,
end charged as a violation of the 96th Article of War, and a conviction
obtained under it; but that is quite different from saying that because
of that subsection a valid conviction can be obtained under a "took,
stole, and carried away"™ specification by proof that the accused re-
ceived stolen goods.

28. To the contention that the present conviction can be sustained
as a violation of the 96th Article of War, if not the 93rd, the short
and conclusive answer is that the difficulty with the case 18 not that
the specification is laid under the wrong Article of War. On the con-
trary, the language of the specification is appropriate to the 93rd
Article of War and follows a model (form 94) given in Appendix 4, Manual
for Courts-Martial, under the heading "A.W. 93". The difficulty with
“the present case is a variance between the specification and the proof,

-16 -
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and such a variance cannot be cured by supposing the charge to have
mentioned another Article of War. The Board i1s of opinion that section
2601 (5) of the Revised Statutes of Washington does not require or jus-
tify a decision in the present case different from that which would

otherwise be proper. :

59. For the reasons above stated, the Board of Review holds the
record of trial legally insufficient to support the findings of guilty
and the sentence. f
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1st Ind.
War Department, J.A.G.0., DEC6 188 = To the Secretary of War.

1. T do not concur in the foregoing holding by the Board of Review
that the record of trial in the case of Private Willis E. Jewell,
Company A, 7th Infantry, is legelly insufficient to support the findings
of guilty and the sentence.

2. Accused pleaded guilty to the charge and specification alleging
larceny by him, at Vancouver, Washington, on or about August 15, 1938,
of two automobile tires and one battery, value about $5.65, the property
of Carl Mortenson, in violation of Article of War 93,

Evidence, including admissions and testimony by accused, was
introduced indicating that about 2:30 p.m., August 15, 1938, accused and
a Private Goad, both stationed at Vancouver Barracks, Washington, went
together to the vicinity of 17th and Franklin Streetas, Vancouver,
Washington, where & Chevrolet automobile belonging to Mortemson but sold
conditionally to one Barker, was parked. The car was driven away by Goad
with the understanding that he and accused would "strip® it. Arriving
in "Fruit Valley in Vancouver™, the two removed three tires, including
the spare tire, took them to Portland, Oregon, and there sold two of
them, Later in the day accused, Goad and a third soldier returned to the
car and removed the remaining two tires and the battery which they sold
in Portland and Vencouver, Upon arrest accused stated to a police officer
that en route to 17th and Franklin Streets, Vauncouver, Goad told him that
he had stolen the car in Portland end had driven it to Vancouver and
parked it at the place noted. The c¢ar had in fact been wrongfully tasken
from a street in Portland where Barker had parked it, sometime before
11 p.m., August 1l4. Accused testified that he was drunk at the time
the tires and battery were taken and did not remember all that occurred.

3., Inasmich as the sentence adjudged was based solely upon findings
of guilty of a charge and specification to which accused had pleaded
guilty, the reviewing authority was empowered, under Article of War 50%,
to order execution of the sentence without preliminary action by the
Board of Review and The Judge Advocate General. In approving the
sentence, however, the reviewing authority withheld his order of
execution, apparently upon the advice of his staff jJudge advocate that
" such part of the testimony by accused as essserted drunkenness might
not be consistent with the pleas of guilty.

4. The holding by the Board of Review that the record of trial
is legally insufficient to support the findings and sentence is premised
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upon a conclusion that the testimony of accused is inconsistent with

the pleas of guilty in that it asserts that larceny of the car had been
completed prior to participation by accused in the taking from the car

of the tires and battery and that, therefore, there was, in legal
contemplation, no trespass by accused with respect to the tires and
battery, a necessary element of the offense of larceny. The Board is

of the opinion that accused may have been guilty of being an accessory
after the fact or of having received stolen goods, but that neither of
these offenses, nor any other offense proved, was included in that charged,

S. I do mot find any inconsistency between the pleas of guilty
and the testimony of accused or the other competent evidence,

6. Although accused asserted drunkenness and consequent lack of
complete memory, his recitals of what occurred ares of such circumstential
nature that his avowals of drunkenness d0 not raise any substantial
doubt in my mind of his mental capacity to commit the offense, or amount
to a contention on his part that he was so drunk that he could not
entertain the specific intent involved in larceny.

7. Assuming that the automobile had been stolen and parked in
Vancouver on the evening of August 14 by Goad, without particecipation by
accused, this circumstance did not purge the subsequent acts of accused
of trespass with respect to the tires and battery takem on August 15,

If it be concluded that an original larceny of the car by Goad
had been completed prior to participation by accused in the removal of
the car from its parking place in Vancouver and in the removal of the
tires and battery, there is authority, as cited by the Board of Review,
for the theory that accused was not, in legasl contemplation, a party to
that original larceny. On the other hand, if the acts of Goad in teking
the car on August 14 and again taking and dismantling it on August 15
are viewed as a single transaction, involving a single larceny, the
participation by accused in the asportation and disposition of the
property made him a party to that crime, for it is generally held that:

"One who joins with a thief and assists in asportation

end disposition of stolen property, knowing at the time he
does so that the other acting with him is in the act of
carrying away the property of another, is equally guilty of

-2-
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the larceny." Good v. State, 207 Pac. (Okla,) 565, 566.

See also State v. Behrens, 279 Pac. (Wn.) 607; section 332, Crim. Code
of the United States (18 U.S.C. 550); Annotation, 29 A.L.R. 1031,

If in fact, as seems probable and as the Board appears to assume,
the original larceny of the car was complete before accused became a
party to the transaction, it is my view that the subsequent taking of
the car and the taking of the tires and battery by accused and Goad
plainly involved & new and distinct trespass and larceny apart from
that theretofore committed by Goad. Goad, in leaving the car on a publiec
street of Vancouver without retention of any physical control or dominion
over it, relinquished or abandoned his possession thereof, In wrongfully
taking the car from its parking place in Portland on August 14, he _
could have acquired no greater interest or right of possession than that
of a thief, and it is elementary that a thief has no legal right or title
to the thing stolen beyond his nsked possession thereof, When he re-
linquishes actual possession, he relinquishes all he has, for constructive
possession can only result from legal title or right of possession,
Aldrich Mining Co. v. Pearce, 52 So, (Ala,) 911; Taylor v, Keen, 72 S.E,
(Gas) 934; 50 C.F. 782; Clark and Marshall, Lew of Crimes, 383, 384,
It follows that when Goad left the car in Vancouver, constructive
possession returned to the legal owner, and the taking by accused and
Goad on the following day was a new and distinct trespass egainst sueh
constructive possession and a new and distinet larceny. Trimble v. State,
26 S.%. (Texo) 727; Taylor Ve Stﬂte, 138 S.W. (Tex.) 615,

The pleas and findings of guilty of larceny by accused of the
tires and battery, are, in my opinion, fully supported by the record of
trial. And this is so whether the original teking by Goad be regarded
as part of a plan to strip the car which was joined in by accused the
next day by further transporting the car and teking and selling the tires
and battery, or whether it 1s true that Goad took the car originally
for transportstion from Portland to Vancouver, in order to get back to
his post at Vancouver Barracks, and there abandoned it, so that the
taking and carrying away on the next day by Goad and accused was a new
larceny, '

8. TUnder Article of War 50%, as amended by the act of August 20,
1937 (50 Stat. 724), you have authority to confirm the action of the
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reviewing suthority in approving the sentence, or to disapprove the
sentence,

9., I recommend that the action of the reviewing authority approving
the sentence be confirmed. A form of action to accomplish such confir-
mation 18 inclosed herewith, marked Form A. A form of action to dis-
approve the sentence in accord with the holding by the Board of Review,
marked Form B, is elso inclosed for your use should you deem such action
appropriate, :

y -
Yorel (W lccce oy

Allen W. Gullionm,
Ma jor General,
@ Judge Advocate General,
3 Incls,
Incl, l-Record of trial.
Incl, 2-Form of action marked A.
Incl. 3-Form of action marked B.
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Board of Review
CMd 210678

. dAN 1 9 1939

UNITED STATES SIXIBICORPSAREA
Trial by G.C.M., convened at
Fort Sheridan, Illinois, July
14, 29, August 16, 17, 18 and
19, 1938, Dismissal and total
forteitures,

Vo

Captain HARRY A. SHARP
(0-223523), Infantry-
Reserve.

OPINION of the BOARD OF REVIEW
KING, FRAZIR and CAMPBEIL, Judge Advocates.

l. The Boerd of Review has examined the record of trial in
the case of the officer named above and submits this, its opinion,
to The Judge Advocate General.

2. The accused was tried upon the following charges and specif-
ications:

CHARGE I: Violation of the 934 Article of War.

Specification 1: In that Captain Harry A. Sharp, Inf-Res.,
being at the time Commanding Officer of 2695th Company,
CCC, Cemp Freesoil, F-27 (Mich), Freesoil, Michigan, did,
at Freesoil, Michigan, during the period from about July
20, 1937, to December 17, 1937, feloniously embezzle by
fraudulently converting to his own use money of the value
of about $15.00, the property of the United States, en-
trusted t0 him by various enrollee members of sald 2695th
Company, CCC, for payment to the United States in settle-
ment of ﬁnes assessed by the said Sharp against said
various enrollee members of said 2695th Company, CCC.

Specification 2: In that Captain Harry A, Sharp, Inf-Res,.,
being at the time Commanding Ofticer of 2695th Company,
CCC, Camp Freesoil, F-27 (Mich), Freesoil, Michigan,
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did, at Freesoil, Michigan, during the period from
about July 20, 1937 to December 17, 1937, feloniously
embezzle by fraudulently converting to his own use
money of the value of about $150.00, the property of
the Direct Advertising Company, Baton Rouge,
Iouisiana, entrusted to him by various enrollee
members of saild 2695th Company, CCC, for payment to
said Direct Advertising Company.

Specification 3: In that Captain Harry A. Sharp, Inf-Res.,

being at the time Commanding Officer of 2695th Compeny,
CCC, Camp Freesoil, F~27 (Mich), Freesoil, Michigan,
did, at Freesoil, Michigan, during the period from about
July 20, 1937 to December 17, 1937, feloniously embezzle
by fraudulently converting to his own use money of the
value of about $15.00, the property of the Cemp Exchange
of seid 2695th Company, CCC, entrusted to him by the
said Camp Exchange while acting as its agent in the col-
lection of peyments from various enrollees for the Camp
Annual, a publication. .

Specification 4: In that Captain Harry A. Sharp, Inf-Res.,

being at the time Commanding Officer of 2695th Company,
CCC, Ceamp Freesoil, F-27 (Mich), Freesoil, Michigen,
did, at Freesoil, Michigan, during the period from
about July 20, 1937, to December 17, 1937, feloniously
embezzle by fraudulently converting to his own use
money of the value of about $200.00, the property of

the Camp Exchange of said 2695th Company, CCC, entrusted
t0 him by the said Camp Exchange while acting as its
agent in the collection of payments from various
individuals for retail sales of gasoline.

Specification 5: (Finding of not guilty).

CEARGE II: Violation of the 95th Article of War.

Specification: In that Captain Harry A. Sharp, Inf-Res.,

did, at Freesoil, Michigan, on or about March 26, 1938,
with intent to defraud wrongfully and unlawfully make and
offer to Ross Deiry Co., & certain check, in words and

figures as follows, to wit:
TUSCOLA, ILLINOIS. Mer. 26, 1938 No. 1765

THE FIRST NATIQNAL BANK  70-578

PAY TO THE 7
CRIER OF Cash $15.00

Fifteen and no/100 DOLLARS
-0
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_/s/ Harry A. Sharp

and by mears thereof, did fraudulently obtain from

said Ross Dairy Compeny $15.,00, he the said Captain
Harry A. Sharp, Inf-Res., then well knowing that he
did not have and not intending that he should have

sufficient funds in the First National Bank for the
peyment of said check.

CHARGE III: Violation of the 96th Article of War.

Specification 1: In that Captain Harry A. Shearp, Inf-Res.,
being at the time Commanding Officer of 2695th Company,
CCC, Camp Freesoil, F-27 (Mich), Freesoil, Michigen,
did, at Freesoil, Michigan, for the months of September
and November 1937, with intent to deceive his superior
officers, officially report on required monthly fund
audlt statements, that said statements were correct and
that all essets and liabilities were included therein,
which report was known by the said Captain Harry A.
Sharp, Inf-Res., to be untrue in that all of the out-
standing liabilities were not included,

Specification 2: In that Captain Harry A. Sharp, Inf-Res.,
being at the time Commending Officer of 2695th Company,
CCC, Camp Freesoil, F-27 (Mich), Freesoil, Michigen,
did, at Freesoil, Michigan, on or about December 17,
1937, with intent to deceive his superior officers
and Captain Gerald H. Reynolds, Inf-Res., his successor
in command, officially report on his turn-over certificate
that it was a complete and accurate statement of all
amounts due the fund and of all outstanding debts and
obligations payable from the fund, which report was
¥nown by the said Captain Herry A. Sharp, Inf-Res., to
be untrue in thet all of the outstanding debts and
obligations payeble from the fund were not included.

ADDITIONAYL CHARGE I: Violation of the 58th Article of War.
Specification: In that Captain Harry A. Sharp, Inf-Res,.
did at Camp Custer, Michigan, on or about June 20,
1938, desert the service of the United States, and

444 remain absent in desertion until he surrendered
himself at Chicago, Illinois, on or ebout June 27, 1938.

AﬂDI‘I‘I.Q‘IAL CHARCE II: Violation of the 95th Article of Wer,

Specification 1: (Finding of not guilty).

-3~
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Specification 2: (Finding of not guilty).
Specification 3: (Finding of not guilty).
Specification 4: (Finding of not guilty).

He pleaded not guilty to all charges and specifications and was found
not guilty of Specification S, Charge I, and of Additional Charge II
and the four specifications thereunder. He was found guilty of Specif-
- ication 1, Charge I, of Specification 2,substituting $100 for $150, of
Specification 3, substituting $10 for $15, of Specification 4, sub-
stituting $30 for $200, and of Charge I; of Charge II and the specif-
ication thereunder; of Specification 1, Cherge III, excepting the month
of October, of Specification 2 and Charge ITII; and of Additional Charge
I, guilty of absence without leave from June 20 to June 27, 1938, in
violation of the 61st Article of War, No evidence of previous convictions
was introduced. He was sentenced to be dismissed the service, to forfeit
all pay and allowances dus or to become due, end to be confined at hard
labor for one year. The reviewlng euthority epproved only so much of the
finding of guilty of Specification 1, Oharge III, es finds that the ac~
cused, being at the time Commanding Officer of 2695th Company, CCC, Ceamp
Freesoil F-27 (Mich.), Freesoil, Michigan, did, at Freesoil, Michigﬂn,
for the month of November, 1937. with intent to deceive his superior of-
fTicers, officially report on required monthly fund audit statement that
said statement was correct and thet all assets and liabilities were in-
cluded therein, which report was known by him to be untrue, in that all
of the outstanding liabilities were not included; epproved the sentence
but remitted the confinement imposed, and forwerded the record of trial
for action under the 48th Article of War.

3. The court met July 14, 1938, at which time the accused upon
being arraigned announced that he had no special pleas to interpose
and then pleaded to the general 1ssue, not gullty to all charges and
specifications (R. 10). The case was then continued until July 29,
1938, at which time the court reconvened and the accused ennounced
his desire to interpose a special plea to the jurisdiction of the court
with reference to the additional charges (R. 11). The special pleas of
accused to the jurisdiction were overruled and a continuance taken (R.
16) until August 16, 1938, when 1t proceeded with the trial of accused
(R. 18).

The proneoution stated at the opening of this sesaion of the
court that it was desired to change Specification 1, Charge III, so as
to allege that the monthly fund audit statements therein mentioned per-
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tained to the months of October and November, 1937, and not to Septem-
ber and November, 1937, as originally alleged. The defenss objected to
the proposed change and the court failed to make a ruling. The accused
withdrew the objection (R. 22, 23).

4. The evidence in support of the specifications and the charges
of whichithe accused was found guilty will be separately summarized with
respect to each specification.

With reference to Specification 1, Charge I, alleging the
embezzlement of $15, property of the United States, consisting of fines
assessed by accused against enrolless and entrusted by them to him dur-
ing the period from July 20, 1937, to December 17, 1937, or thereabouts,
the evidence is as follows:

Captain Harry A. Sharp, Infantry-Reserve, the accused, while
on a tour of active duty extending from July 1, 1937, to June 30, 1938,
was Commanding Officer of the 2695th Company, CCC, Camp Freesoil, F-27
(Mich.), Freesoil, Michigen, from July 20, 1937, to December 17, 1937
(Pros. Ex. 1, par. 1, R. 29, 30, 221). The accused signed all the pay
rolls for the months of July, August, September, October, and November,
1937, while in command of 2695th Company, CCC (Pros. Ex. 1, par. 2, R.
%0). The pay rolls fail to show any entries of fines imposed against
any member of the company (Pros. Ex. 1, par. 2, R. 36, 37). The ac~-
cused in his capacity as commanding ofticer was the custodian of the
Company Fund of 2695th Company end as such signed the Council book of
this company for the months of August, September, October, and November,
1937 (Pros. Ex. 1, par. 13). First Lieutenant Charles F. Ryan, Infantry-
Reserve, was on duty as "Junior Officer of Camp Freesoil, 2695 Company™
from September 11 to December 17, 1937, inclusive, during which time the ac-
cused was his commanding officer. During the last stated period the ac-
cused made ccllections from some of the enrollees of fines for minor in-
fractions of camp rules, imposed upon them by him. These deductions were
made at the time he paid the enrollees, there being no hearing demanded.
The various collections totaled ten or twelve dollars. These collections
were made from a consolidated collsction record used at regular times of
company payment and entered as fines. Lieutenant Ryan called the name
of the payee and when he stepped up to the pay table, the deductlion was
made by the accused from the collection sheet when he pald the enrollee.
The enrollee received the money due less the deduction which accused re-
tained in his possession and so far as Lieutenant Ryan is aware these
moneys were never placed in any official fund (Pros. Ex. 1, R. 38, 39).

5=
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Enrollee Walter L. Everstt was a member of 2695th Company,
CCC, during the period between July 20, and December 17, 1937, when it
was commanded by the accused. Everett was fined and paid amall sums
on two occasions for minor infractions (Pros. Ex. 4, R. 46).

From the testimony of the accused, it appears that while in
command of the company he collected from the enrcllees in fines or as-
sessments an amount not exceeding $15 (Pros. Ex. 4, R. 285, 286, 287),
and bhe used the money as it became available and that as there was none
left, he knew that he had used it all; that the money wes kept to the
best of his recollection in the safe in envelopes, with the amounts
marked so that they could be identified (R. 286, 287). The accused also
testified that a part of a payment made to the Olson Lumber Company con-
sisted of fines assessed against enrollees over a period of four or five
months which had not been entered on the pay roll, and of which he had
no records (P.‘L'OB. EI. 5. EI. B, Ro 49"50)0

Specification 2, Charge I, alleges the embezzlement of $150,
property of the Direct Advertising Company, entrusted by emrollees %o
accused from July 20, 1937, to December 17, 1937, or thereabouts, for
payment to the Direet Advertising Company, of which amount he was found
guilty of the embezzlement of $100. Specification 3 alleges the embez-
zlement of $15, property of the Cemp Exchange, entrusted to accused by
the Camp Exchange while he was acting as its agent in the collection of
payments from enrollees for the Camp Annual, & publication, from July 20,
1937, to December 17, 1937, or thereabouts, of which amount he was found
guilty of the embezzlement of $10. The evidence with respect to these
specifications may be summarized as follows:

First Lieutenent W. H. Stover, Infantry-Reserve, the commeanding
officer of the 2695th Company, Civilian Conservation Corps, just prior to
accused, entered into an agreemeat on June 11, 1937, with the Direct Ad-
vertising Company, Baton Rouge, louisiana, to collect for them $2.40 per
copy from the enrollees on seventy-four orders for a publication called
the 1937 District Annual. This amount was to be collected through the
Ceamp Exchange, either in a lump sum or at the rate of eighty cents
per month, effective the first pay day subsequent to June 11, 1937,

The Company Fund was to receive ten percent on all of the money col=-
lected, the balance to be pald by the Camp Exchange to the Direct Ad-
vertising Company (R. 261, 262). When Lieutenant Stover was relieved

by acoused on July 20, 1937, he turned over to him $43 that had been
collected from the enrolless for the District Annual (Pros. Ex. 1, par.
3, R. 30, 224, 261). The accused on or about July 20, 1937, upon &s-
suming commsnd of the company, received $43, which had been collected

by his predecessor for the sale of the officlal CCC Anmals to enrollees
(Pros. Ex. 1, R. 30). It is shown by Lieutenant Stover that accused
took over the property eand funds, ineluding contracts with the Direct
Advertising Company (Pros. Ex. 6 (Ex. A), R. 51, 52). None of the money
80 received was deposited in any benk t0 the credit of the Camp Exchange,

-6
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or transmitted to the Direct Advertising Compeny (Pros. Ex. 1, par. 4).
First Lieutenant Charles F. Ryan, Infantry-Reserve, who was on duty with
the company between September 11, and December 17, 1937, was Recorder
of both the Company Fund Council and the Cemp Exchange Counscil end
collected from certain members of the company a total sum of $1.60

for the Annual and turned the money over to the accused. This amount
was not entered on either the Camp Exchange or Company Fund records
prior to December 18, 1937, when Captain Gerald E. Reynolds, Infantry-
Reserve, relieved accused. There were same Annuals, approximately

8ix or eight, remaining on hand, undistributed, when Lieutenant Ryan
was later relieved (R. 52-59). The accused testifisd that he collected
approximately $33 on July 30 from enrollees for the District Annual \
(Re 262) with which funds he purchased building material for the camp,
and also used all of the collections on this Annual that he made August
31 for building mterials which he used in the construction work at
Cemp Freesoil (R. 263). Alaso the accused testified before Lieutenant
Colonel B. A. Brackenbury,during an investigation, to the receipt of
$120 from enrollees (R. 67, 68). The Annuals cams some time in
September, how many came he did not know, but turned them over to the
company doctor to distribute. Fifteen of them remained on hand in the
company office, and at least ten were there when accused was relieved

on December 17 (R. 264).

Specification 2 alleges the money embezzled t0 have been _
the property of the Direct Advertising Compeny and to have been entrusted
to accused by various enrollees for payment to that company. Specification
3 alleges the money embezzled to have been the property of the Camp Ex-
change, entrusted to accused by the Exchange while accused was acting as
egent at the Exchange in the collection of payments from various enrollees
for the Camp Annual, a publication. The best evidence of the arrangement
for the collection of payments for the Annual and the allowances for
cormission for so doing is the contract between the Direct Advertising
Company and accused's predecessor in command, Iieutenant Stover. The
contract is Exhibit A to lieutenant Stover's deposition, Prosecution's

Exhibit 6., That contract provides:

"The Commanding Officer of Company 2695, Cemp
Freesoil, Camp Custer CCC District, Sixth Corps
Area, hereby acknowledges receipt of 74 orders for
the 1937 District Annual at $2.40 per copy, from
the men in this CCC Company. Such money will be
collected in a lump sum on the signing of this
agreement or at the rate of eighty cents per month
per annual beginning with the pay immediately
following the signing of this agreement, except

=
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-“as i8 qualified in Par. 2, this commmication.
Colleoctions will be made through the Cemp Exchange.
Such monies collected will be forwarded to the
Direot Advertising Company, Baton Rouge, louisians;
bowever, ten percent (10%) will be deducted from all
payments and oredited to the Company Fund,®

It eppears from the foregoing that the Camp Exohange was
the agenoy through which 90 percent of the amount collected Was to be
transnitted to the Direct Advertising Company and 10 percent to the
Company Fund, It would have been more logioal t0 charge accused elither
with a single specification charging embezzlement of all the money 6ol-
lested for the Annuals, and alleging such money to have been the property
0f the Camp Exchange; or with two specifications, one alleging embezzle-
ment of 90 percent of the money collected, the property of the Direct Ad-
vertising Company, and the other alleging embezzlement of 10% of the emount
collected, the property of the Compeny Fund, However, it has been held
that a variance as to the ownerahip of the property embezzled may be
passed under the 37th Article of Wear, provided accused is fairly informed
of the offense with which he is charged and it is c¢lear that the offense ]
charged and that proved are identical (CM 195513, Crose; CM 210327, Freeman).

Specification 4, Charge I, alleges the embezzlement of $200,
property of the Ceamp Exchange, entrusted to accused while acting as its
agent in the collection of proceeds of males of gasoline during the period
from about July 20, 1937, to December 17, 1937. Accused was found guilty
of the embezzlement of $30 of the above amount.

The accused was custodian of the Camp Exchange Fund of the Camp
Exchange of the 2695th Company, CCC at Cemp Freesoll, and signed the Coun-
cil book of that company for the months of August, September, October and
November, 1937 (Pros. Ex. 1, par. 13, R. 30). Thers was a gasoline tank
in use at Camp Freesoil, the capacity of which was approximately 550
gallons. There are no records available to show how much gasoline was on
hand when accused assumed command on July 20, 1937, or when he was re-
lieved on December 17, 1937 (Pros. Ex. 1, par. 5 b, ¢). The Sinclair Re-
fining Company delivered to the Camp Exchange, on August 5, 1937, 200 gal=-
lons; September 2, 200 gallons; September 9, 1937, 230 gallons; September
21, 200 gellons; October 2, 193 gallons; and December 8, 200 gallons; a
total of 1223 gallons (Pros. Ex. 1, par. 14, Pros. Ex. 8, R. 101), The
only deposit to the credit of the Camp Exchange from July 20, 1937, to
December 17, 1937, for the sale of any gasoline to individuals was the
- deposit of $29.40, on September 1, 1937 (Pros. Ex. No. 1, par. 5 4,
R, 30), First Lieutenant Charles F. Ryan, Infantry-Reserve, weas,
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as stated above; on duty at Camp Freesoil from September 11, 1937,

to December 17, 1937, and the accused wes commending officer during
that time. There was only one gasoline tank in use at the camp

which was operated by.the Supply Sergeant, an enrollee named William
Head (R. 185). Head dispensed the gasoline purchased from the Camp
Exchange to & number of the administrative and technical personnel

of the cemp who were authorized to buy it (R. 71, 72, 73, 258). -
Lieutenant Ryan always paid his gasoline bill to the accused in

person at the end of each month, when notified of the amount due. He
was then presented with the gasoline sales slips. All of the other
Camp Exchange sales except gasoline were for cash (R. 83). The amount
of money paid to accused by Lieutenant Ryan for gasoline from September
11, 1937, t¢o December 17, 1937, was approximately ten to twelve dollar.
(Re 73). Lieutenant Ryan during this same period collected or had
turned over to him anywhere from fifteen to twenty dollars for mess
and gasoline bills by others and turmed these amounts over to accused
(R. 74, 76). The record fails to show the amount for mess and the amount
for gasoline. There were approximately six or seven owners of private
automobiles who were purchasing gesoline for use in their private

cars from the Camp Exchange during this period (R. 74). Prior to
December 17, 1937, accused was Camp Exchenge Officer (R. 82). While
Lieutenant Ryan's only comnection with the Exchaenge was that of
recorder, the Government gasoline and Post Exchenge gasoline were
stored in the same tank, the storekeeper in charge of the records

kept two seperate accounts in two separate books (R. 82, 83 and 84).
The Council book of the Camp Exchange shows that £29.40 was taken in,
in the month of September 1937, for the sale of gasoline; it appears
elso in the GCouncil book as an expenditure (R 84, 85). An official
investigation was mmde on May 12, 1938, by Lieutenant Colonel Benjamin
A. Brackenbury. Accused testified before Colonel Brackenbury subsequent
to a warning of his rights under the 24th Article of War (R. 66, 98, 104,
106, 113). Accused was asked about the disposition of the money col-
lected for the gasoline sales at the camp while in command of the
2695th Company. Accused stated substantially that he sold the gasoline
through the Camp Exchenge t0 euthorized individuals for use in their
private cars; that he had personally made collections of approximmtely
$200 (R. 108, 286), and that he did not turn over this amount to any
proper Government authority (R. 107). The accused declined to state
what he had done with this money (R. 108). Accised stated that he did
deposit to the credit of the Camp Exchange $29,40, in the Camp Exchange
Council book for the month of September, and that he had not made any
other deposits for any so collected (R. 106+108). Amos Weshington,
Educational Adviser at Camp Freesoil, bought about five or ten dollars
worth of gasoline from the Army gasoline tank between July 20 anpd

-
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December 17, 1937, he always paid the accused, the price per gallon
varied from month to month (Def. Ex. 8, R. 216). Altogether Lieu-
tenant Ryan collected $31 and soms cents for gasoline sold during the
time accused was commanding officer of the company. These emounts
were entered in the Council or Camp Exchange Council book (R. 80).

Fe does not know of his own knowledge whether it was paid to Sinclair
01l Company while he was Camp Exchange Officer (R. 8l).

The evidence with reference to Charge II end the specification
thereunder, alleging that accused passed a fraudulent check for $15 on
the Ross Dairy Company, may be summarized as follows:

Mr. Edward M. Owen, President of the First National Bank,
Tuscola, Illinois, testified by deposition that the accused maintained
a checking account at that bank from Merch 1, 1938, to April 30, 1938,
end from June 1, 1938, to June 14, 1938; that this account was closed
on Junse 14, 1938, due to departure of accused from the city. The policy
of the bank in force since February, 1938, was to return checks when re-
ceived unless sufficient funds were on deposit with the bank to cover
the checks when presented for payment. Mr. Owen identified a check (Ex.
A, dated Mar. 26, 1938, for $15, payable to cash, attached to his dep-
osition) as one presented to the bank on March 30, 1938, bearing on its
face the signature of accused. This check was protested for nompayment
on the same date and returned. The balance of accused on that date was
$4.40; accused deposited $264.80 to his account on March 31, 1938 (Pros.
Ex. 2, Re 30). Accused admitted that he uttered the check dated March
268, 1938, payable to cash for $15, to the Ross Dairy Company, end re-
ceived that amount in cash from the Dairy Company (Pros. Ex. 1, par. 7,
R. 30, 244, 245), and that as far as he knows the Dairy Company has never
been repaid the $15 (R. 284, 285).

Specification 1, Charge III, alleges that accused, with intent
to deceive his superior officers, made false official reports in his
monthly fund statements for September and November, 1937, He was found
guilty with respect to the November statement only. Specification 2
alleges that accused, with intent to deceive his superior officers and
Captain Reynolds, his successor in command, made & false official re-
port on his turn-over certificate. He was found guilty of this specif-
"ication. The evidence with respect to these two specifications may be
summarized as follows:

Captain Niles Bryant, Jr., Infantry-Reserve, the Civilian
Conservation Corps Inspector, 2nd Inspection Area, Camp Custer, CCC
District, made frequent periodic inspections of Camp Freesolil {R.
145, 146, 147). Captain Bryant made an audit on or about December
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17, 1937 (R. 152, 153, 157). A document was identified by this
officer to be a statement of the Company Fund of the 2695th Company,
Civilian Conservation Corps, as of November 30th, and which was
presented to him by accused at the time of the regular monthly

audit (Pros. Ex. 22, R. 151). This statement also bore the signature
of accused (R. 153). At time of presenting it, the accused officially
reported that it contained all the existing obligations of the company
(Prog. Bx. 22, R. 154). It was accepted by Captain Bryant as a true
statement of the Company Fund as of November 30th, end forwarded to
the Finance Officer (R. 152). It was later discovered, some time after
January 1, 1938, that large outstanding obligations were not included
(R. 155, 157). An official report was made to the District Commander
(R. 156)s These outstanding obligations consisted in part of an
indebtedness of $398.78 for fruits and vegetables obtained from the
Miklas Economy Market, Manistee, Michigan, and furnished to the company
of which accused was commanding officer. The accused had been advised
of this outstanding indebtedness. Accused, on December 16, 1937,
informed the owner of the market that the new campany commander would
take care of this unpaid account (Pros. Ex. 25, R. 168). The state-
ment of the fund submitted to Captain Bryant by accused failed to
include an unpaid balance due the Olson Lumber Compsny, Manistee,
Michigen, for $172.15. The Olson account shows payments to have been
made on October 14 and December 2, 1937 (Pros. Ex. 27, R. 169).

This lumber company begén to do business with the 2695th Company in
September, 1937; they sold $193.65 worth of lumber to the 2695th
Company at Camp Freesoil in the month of October, 1937. Payments

were received from accused in October amounting to $50. The unpaid
balance on November 30, 1937, was $172,15. A small cash payment

was also made on December 2, 1937, leaving a balance due at the close
of business December 16, 1937, of $152.,16, and t0 the best of the
recollection of William A. Olson, manager of the Olson Lumber Company,
the statements were mailed to accused in the regular course of business.
Mr. Olson met sccused some time in December and he promised to send
remittance from his new camp in Illinois for bills owed to the

lumber company (Pros. Ex. 27, R. 169, 239).

The 2695th Company, CCC, Camp Freesoil, began to deal with
Josephine Miklas, the proprietor of Miklas Economy Market, dealer in
groceries and meat, Manistee, Michigan, in February, 1937, and con-
tinued to do so until December 1, 1937. The company was indebted to
the Market et the close of business as of December 16, 1937, in the
amount of $398.78 (R. 238); this amount was for supplies furnished
during the month of November, 1937. A bill for the amount due was
submitted by mail on December 3, 1937. The accused came 1o see Mrs.
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}&iiklaa at the store on or about December 16, 1937, told her that
he was leaving Camp Freesoil and in reply to her query as to who
would take care of the November account, she was informed that the
next company comeander would (Pros. Ex. 25, R. 167).

b An account due Farmers Excheange, Ludington, Michigan,
presented December 1st for $92.65 showed no payments made during
November and December, 1937 (Pros. Ex. 28, R. 169). It appears from
the certificate of accused on the "Statement of Company Fund”,

"I certify that the above statement is correct, and that all assets
and liabilities are included therein" (Pros. Ex. 22, R. 151).
Captain Bryant stated: "I had no knowledge of any obligations that
did not sppear on this report of November, 1937." (R.157.)

Accused was relieved from command on December 17, 1937, by
Captain Gerald H. Reynalds, Infentry-Reserve (R. 59, 91, 1l6l). No
collection sheets or records of amounts collected from enrollees,
or to be collected from them were turned over by accused to Captain
Reynalds on December 17, 1937, nor were any CCC Annuals turned over
to him at the time (R. 60, 61). Acocused submitted a financial state-
ment of the Company Fund to Captain Reynalds on that date purporting
to show the total amount of outstanding obligations of the company
(Pros. Ex. 23). Captain Reynalds took the statement to be true,
received it and signed for the money in the fund (R. 59, 63, 161).
Captain Reynalds submitted a statement to The Inspector General (Ex.R4)
on May 17, 1938, listing the indebtedness of the company which was not .
reported to him when he assumed c¢ommand on December 17, 1937 (R. 162).
This indebtedness amounted to £1131.29 (Pros. Ex. 24 (Ex. A 13), R. 163).
It consisted of items of various kinds which were not included in
Statement of Company Fund (Ex. 23, R. 153). These items of indebtedness
not listed by accused in his certification of the Company Fund to
Captain Reynalds included emounts due the Economy Market, $398.78;
Olson Lumber Compeny, $152.16; Farmers Exchange Store, $92.65. The
certificate exscuted by accused reads as follows:

"I certify that to the best of my knowledge and
belief, the foregoing is a camplete and accurate state-
ment of all amounts due the fund, of all outstanding
debts and obligations pasysble from the fund, and of all
outstanding checks (Nor reported paid by the bank)
pertaining to the fund, and of all the securities.which
are the property of the orgenization." (Ex. 23, R. 153).

The trensfer of the Company Fund to Captzin Reynalds by the accused
was done under the supervision of Captain Bryent, the Civilian Con-
servation Corps Inspector. Neither Captain Bryant nor Captain
Reynalds knew that the statement made by accused did not contain
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all of the outstanding obligations of the Company Fund on date of trans-
fer, December 17, 1937 (R. 153-160, 161).

Lieutenant Colonel Brackenbury made an official investigation
or the condition of the Company Fund of the 2695th Company, CCC, Camp
Freesoil, between May 11 and lMey 19, 1938, He found that the account
between that company and the Direct Advertising Company had not been
settled. He called the accused as a witness; he was sworn and advised
of his rights under the 24th Article of War (R. 65, 66). The accused
stated to Colonel Brackenbury that when he took over the company from
Captain Stover there was turned over to him $43 collected from enrollees
by Captain Stover for the CCC Annuals, Accused did not deposit it, nor
. pay it to the Direct Advertising Company. He estimated that on one oc¢-
casion he had approximately $120 and on another approximately $100 that
he had collected. He did not deposit any of it in & bank, he did not
credit it to any Government fund, and he did not pay it to the Direct
Advertising Company, but he did spend the money for comstruction pur-
poses, materials, etc., at Camp Freesoil (R. 67, 68).

Additionael Charge I and the specification thereunder, alleging
desertion at Camp Custer, iichigan, June 21, 1938, terminated by surren-
der at Chicago, Illinois, June 27, 1938. By exceptions and substitutioms,
accused was found guilty of absence without leave only for that period.
The evidence with respect to the above charge and specification may be

summarized as follows:

It appears from an extract copy of the Morning Report of Head-
quarters Company, Camp Custer, CCC District, Camp Custer, Michigan, that
accused went absent without leave on June 21, 1938 (Pros. Ex. 3, R. 31),
having departed from a hotel in Battle Creek, Michigan, where he was a
guest sometime during the night of June 20-21, 1938 (Pros. Ex. 1, par.
12, R. 30). This absence without leave was terminated on June 27, 1938,
when he surrendered to Captain Louis Earlix, AG-Res., Assistant Adjutemt
General, CCC Headquarters, Sixth Corps Area, Chicago, Illinois (R. 35,

36, 252, 253).

5. The explanetion given by accused with respect to the allega=-
tions against him was apparently unconvincing to the court and is so
to the Board of Review. Even if the facts were as claimed by him,
they would not justify his devoting to the repair and construction of
buildings end sidewalks at Camp Freesoll the sums collected from the
men of his company for other purposes, nor would they make such con-
version any the less embezzlement. Nelther does the fact, if it be
such, that these funds were expended for materials and devoted to a



(318)

purpose. praiseworthy in itself, namely, the physical improvement and
betterment of the camp for the use of the Civilian Conservation Corps
alter the legal situation, Such conversion was nevertheless to ac-
cused's own use, even though he did not benefit from it pecuniarily.

A man who converts funds entrusted to him for another purpose, notwith-
standing how worthy it may be, would nevertheless be uilty of an em-
bezzlement (CM 201485, Darr).

6. The Board feels that it is its duty to consider the question of
the coyrt's jurisdiction, not only as to the additional charges, as to
which the question was expressly raised by accused's special plea (R. 11;
ante, this review, par. 3), but also as to the original charges. Accused
is a reserve officer of the Army who was at the time when it is alleged
that the several offenses were committed on active duty with the Civilian
Conservation Corps. The Board of Review and The Judge Advocate General
have held in several cases that such an ofticer, on such duty, is liable
to trial by court-martial for offenses committed at such times (Dig. Ops.
JAG 1912-30, Supp. VII, par. 1336 (1); CM 202366, Fox; CM 202601, Sperti;
CM 202770, Coolex CM 203303, Little; CM 203869, Lienhard).

By paragraph 48, 8.0. 150, Headquarters Sixth Corps Area, June
29, 1937, accused was placed on active duty with the Civilian Conservation
Corps for a period of six monthas, beginning July 1, 1937. The order re-
cites that this was done ™wilth his consent®™. By letter of October 8, 1937,
accused stated that his tour was to expire December 31, 1937, and requested
that it be extended six months. By parsgraph 11, 8.0. 267, Headquarters
Sixth Corps Area, November 15, 1937, this extension was made. By para-
graph 36, S.0. 131, Headquarters Sixth Corps Area, June 30, 1938, accused
was continued on active duity with the Civilian Conservation Corps until
July 15, 1938. By paragraph 2, 24 Indorsement, Headquarters Sixth Corps
Area to The Adjutant General, November 10, 1938, it was stated that ac-
cused did not request this last extension or consent to it,.

The original charge sheet is dated June 25, 1938, and the oath
thereon is dated the same day. That charge sheet also shows that ac-
cused was placed in arrest June 29, 1938, and that it was served upon
accused July 9, 1938, All but one of the specifications therein allege
‘that the offenses charged occurred in the last half of 1937, i.e., in the
first six months of accused's active duty with the Civilian Conservation
Corps. One specification, the specification to Charge II, alleges an of-
fense to have occurred March 26, 1938, during the second six months of ac-
cused's active duty with the Civilien Conservation Corps.

The edditional charge sheet is dated July 11, 1938, and the oath
thereon was executed the same day. It was served on accused July 13, 1938.
Accused was convicted of but a single offense charged thereon, absence
without leave from June 20, 1938, to June 27, 1938 as alleged in the

specificetion to Charge I.
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The trial began and accused was arraigned July 14, bdut
no evidence was then heard. The trial continued July 29, August
16, 17, 18, and was concluded August 19, 1938. The reviewing au-
thority acted on the case October 25, 1938.

The first question is whether the court had jurisdiction
to try accused on the original charges and whether the Board of
Review,- The Judge Advocate General, and the President have authority
to pass upon the findings with respect theréto.and the sentence. As has been
said, all of the offenses alleged in the original charge sheet but one
occurred in the first six months of accused's service with the Civilien
Conservation Corps, but the charges were not preferred until nearly the
end of the second six months. However, as the second six months was an
extension of the first at the accused's request, and as there was no
break between the two periods, the Board has no hesitation in holding
that jurisdiction to try accused was not lost by that extension. The
Board is also of opinion that jurisdiction to try accused on the
original charges was not lost by the fact that the trial was not
completed until after the expiration of all his tours of active duty,
and that jurisdietion still vests in the Board of Review, The Judge
Advocate Geperal, and the President to take all necessary action upon
the record of trial. It has been held meny times that if jurisdiction
once lawfully attaches it is not divested by the subsequent termination
of accused's military service; because, if such were not the law, of-
fenses committed on or near the last day of a soldier's enlistment or
an officer's service might go unpunished because of lack of time to
assemble & court, try the case, and obtain action upon the sentence.
In re Walker, 3 Am. Jurist 2€1; In re Bird, 2 Sawyer 33, Fed. Case No.
1428; Barrett v. Hopkins, 7 Ped. 312; Dig. Ops. JAG 1912, pp. 511, 512,
pars. VIII D 1, 2, and 3; Winthrop on Military Law, 119, reprint page 90.

In seversl cases it has been so held as to reserve officers
whose terms of active service had expired before completion of their
trials or final action thereon by the reviewing or confirming authority.
Dig. Ops. JAG 1912-30, Supp. VII, par. 1336 (2); CM 202601, Sperti;

CM 202770, Cooley; OM 203393, Little; CM 203869, Lienhard; Cil 208545,

Polk; CM 210015, Ruddy.

Whet is necessary for the attachment of jurisdiction? In
VWinthrop on Military Lew, at the page cited, the learned author says -

"It has further been held, and is now settled
law, in regard to military offenders in general, that
if the military jurisdiction has once duly attached
to them previous to the date of the termination of
their legel period of service, they may be brought
to trial by court-martiel after that date, their
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discharge being meanwhi}e withheld. This principle
has mostly been applied to cases where the offence
wag comitted just prior to the end of the term.

In such cases the interests of discipline clearly
forbid that the offender should go unpunished. It
is held therefore that if before the day on which his
service legally terminates and his right to a dis-
charge is complete, proceedings with a view to trial
are commenced against him,~~-as by an arrest or the
service of charges,~~the military jurisdiction will
fully attach, and once attached may be continued by
& trial by court-martial ordered and held after the
end of the term of the enlistment of the accused."

It is to be noted that the author mentioned as requisite for the
retention of jurisdiction "arrest or service of charges" before
expiration of military service, not both. Also, in the Walker case,
above cited, the court said:

"In this case the petitioner was arrested or
put in confinement, and charges were preferred
against him to the Secretary of the Navy, before
expiration of 'the time of his enlistment; and
this was clearly a sufficient comuencement of
the prosecution to authorize a court-martiel to
proceed to trial and sentence, notwithstanding
the time of service had expired before the court-
martial had been convened."

In the present case accused was placed in arrest and the
original charges were prepared and sworn to, though not served on
him, before the expiration of his second six months' tour on June
30, 1938. The present case, so far as concerns the original
charges, would therefore seem exactly parallel with that of Walker,
and within the language used by Colonel Winthrop.

In view of what has been said, the Board of Review concludes
that the court had jurisdiction with respect to the original charges,
and that The Judge Advocate General and the President have jurisdiction
to pass upon the findings on those charges and the sentence.

The case is somewhat different with respect to the additional
charges. They were preferred July 11 and served on accused July 13,
1938, during the fifteen days' additional active duty, July 1 to 15,
1938, to which accused did not consent. The issuance by the Cormanding
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General, Sixth Corps Area, without accused's consent of the order
extending accused's tour fifteen days was presumbly based upon
the view that such action was asuthorized by Section 37a of the
National Defense Act, 10 USC 369, as follows: -

"To the extent provided for from time to
time by appropriations for this specific purpose,
‘the President may order reserve officers to
active duty at any time and for any period; but
except in time of a national emergency expressly
declared by Congress, no reserve officer shall
be employed on active duty for more then fifteen
days in any calendar year without his own consent."

In issuing the above order it seems to have been supposed that the
sentence quoted allowed an officer to be placed on active duty for
fifteen days without his consent even though he had with his consent
already served fifteen days or more in that calendar year. The
Board does not so interpret it, and believes that the section was
intended by Congress to mean and does mean that a reserve officer's
active service in any one year may not exceed fifteen days, seve in -
time of national emergency or with his own consent. This view of
the Board is supported by JAG 241.3, December 12, 1934. The case
is stronger for such view than when that opinion was written, since
the Act of March 9, 1933 (48 Stat. 1), passed almost simulteneously
with the Aet of March 31, 1933 (48 Stat. 22), establishing the
Civilian Conservation Corps, declared a national emergency to exist;
but an emergency cannot be said to last for five years, d&nd the
Civilian Conservation Corps now operates under the Act of June 28,
1937 (50 Stat. 319), which, though it does not expressly repeal the
earlier act, completely covers the seme ground and takes its place,
and provides for the continuance of the Corps for four years from
July 1, 1937. The Board therefore concludes that peragraph 36, S.0.
131, Headquarters Sixth Corps Area, June 30, 1938, was beyond the
power of the Commanding Genersl, Sixth Corps Area, and a nullity,
and that accused reverted to a civilian status July 1, 19328.

Does it follow from the foregoing conclusion that the plea
to the jurisdiction of the court to try the additional charges (R. 11)
ought t0 have heen sustained? Accused was found guilty of but ome charge
and one specification in the additional charges, with respect to
absence without leave,axd the question is material as to those findings
only. It is true that the additionsl charges were preferred on July 11,
1938, after accused had, in the opinion of the Board, reverted to a
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civilian status, but the offense involved, absence without leave,
occurred and accused was placed in arrest while he was on active -
duty and before his military status terminated. Did the arrest
constitute an attachment of military jurisdiction which might not
then be divested by a subsequent change in status? As has already
been pointed out, Colonel Winthrop in his authoritative treatise

on Military Iaw mentions as requisite for retention of military
jurisdiction "arrest or service of charges" (Vol. I, p. 119, reprint
P. 90), before the expiration of military service, not both. This
view seams consopant with reason. Accused returned from absence
without lesave on June 27, 1938, but three days before the end of
his tour of active duty.  He returned to military control at a place
other than his station. He might have returned on the last day of
his tour. To place a man in arrest requires but a moment, dut to
prefer charges is a task requiring time. The person so doing, if he
has no knowledge of the faots, must swear that he hes investigated
them; and an investigationm, df more than perfunctory, takes time.

In the present case, upon accused's return three days before the
expiration of his tour, it was known or suspected that he had com-
mitted certain offenses., Ome cherge sheet was executed while he
was absent without leave, ani upon his return he was placed in
arrest before his tour expired, and an investigation was made whieh
disclosed the necessity for additionsl charges, which were preferred
sixteen days after accused's return, and after the expiration of his
tour. The Board thinks no more ought t0 be required than was done.
If a contrary conclusion were to be reached, it would follow that
even if the strongest reason to suppose a reserve affioer or soldier
to have comnjtted & serious offense were to become known on the last
day of his service, he would escape trial and punishment by court-
martial unless the facts were sufficiently clear to psrmit the immediate
drewing of charges. Criminal offenses are seldom committed in public,
and investigation is nearly always necessery and is required by law
before charges can be acourately drawn. The Board does not believe
that the military authorities are helpless in such a case.

A helpful analogy is furnished by sestion 1326 (1), Dig.
Ops. JAG, 1912-30, as follows:

vAccused, a general prisoner, was tried for
an offense comnitted while a soldier and prior to
his dishonorable discharge. His discharge 4id not
terminate his amenability to trial while in confine-
ment under his sentence for offenses committed prior
to his discharge. C.M. 156977 (1923)."
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The general prisonsr involved in the above case had ceased
to be a soldier, his military status hed terminated.. So, also, the -
military status of the present ascused had terminated, he had ceased
to be an officer on active duty. The man involved in the case digested
wes in confinement because of past misdeeds while he had been a ‘
soldier. The present accused was not in confinement, but under a
milder form of restraint known as arrest, because of the belief that
he had committed offenses while in a militery status and the necessity
of holding him so that the matter might be investigated. It was -
held in the case digested that charges might be preferred against
the former soldier while in confinement for offenses committed while
a soldier; and, by like reasoning, it would seem proper to hold that
charyges may be preferred against an officer formerly on aetive duty
and now in arrest for offenses committed while on active duty.

The Board therefore holds that military jurisdiction over
accused was retained by his arrest on June 29, 1938, for the trial of
both the original and additional dcharges; and that that jurisdiction
has not since bveen lost. '

The Board further notes that the additional charges were
served on accused July 13 and he was arreaigned July 14, without eny
objection by him. After the arraignment and pleas, the court adjourned
until July 29. The 70th Article of War provides:

"The trial judge advocate will cause %0 be
served upon the accused a copy of the charges upon
which trial is to be had, and a failure so0 to serve
such charges will be ground for a continuance unless
the trial be had on the charges furnished the accused
as hereinbefore provided. In time of peace no person
shall, sgainst his objection, be brought to trial
before a genersl court-martiel within a period of
five days subsequent to the service of charges upon

him."

" AS the article uses the phrase, "without objection", and
not "except with his consent", or the like, it seems too clear for
discussion thet a trial within five days is legal in the absence of
express objection by accused. Furthermore, the article mentions a
total failure to serve charges, not as invaelidating a conviction,
but merely as a ground for continuance. Dig. Ops. JAG 1912-30, section
1367 (2), is to the same effect. It is also to be noted that the

Mapual for Courts-Martial says (par. 62):
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"The fact that the service of the charges was
within five days of the arralgnment (see A.W. 70)
does not prevent the arraignment even though the -
accused objects on that ground to the proceeding,
but such a fact is available as a ground of valid
objection to any further proceedings in the case at
that tims."

In CM 169250, Foley, and CM 201563, Davis, the above rule
was épplied and convictions held good when the arreignment took place
over the vigorous objection of accused within five days after service
of charges, but in those cases after arraignment a continuence was had
and no evidence was received until after the five days haed elapsed.

In the present case also nothing occurred except the arraignment until
after five days had elapsed. The Board therefore concludes that the
fact that accused was arraigned the day after the additional charges
were served on him does not invalidate the findings on those charges
or the sentence. ‘

7. In the opinion of the Board of Review, the evidence, including
the testimony of accused, clearly establishes the receipt by accused
in a fiduciary capacity of moneys in the amount of $15, property of the
United States; £$100, property of the Direct Advertising Company; $10,
property of the Cemp Exchange; and $30, property of the Camp Exchenge,
g8 charged, respectively, in Specifications 1, 2, 3 and 4, and that
he did not properly account for said sums when demand thereto was
- made. The circumstences under which the moneys were received, the
failure of accused to properly account therefor, his concealment of
the shortage and his statement that he intended to make good the loss
end knew that the failure to enter the amounts on the Campany Fund ac=-
count sheet tended to conceal the shortage, and was a false representa-
tion of the actual situation, left no reasoncble alternative to the
court other than to conclude thet, as charged, the moneys were fraudu-
lently converted to his own use. Embezzlement in violation of the
934 Article of War is esteblished beyond reasonable doubt. The evidence
establishes beyond reasonable doubt that accused obtained by means of
a fraudulent check the sum of $15, in violation of the 95th Article of
War; and that by means of false official statements did deceive his
superior officers and Captain Reynalds, his successor in command, as
alleged under the 96th Article of War.,

Evidence in support of the unauthorized absence of the accused
for a period of seven days from his place of duty, Camp Custer, Michigan,
‘terminated by surrender at Chicago, Illinois, is also, in the opinion
of the Board of Review, sufficient to support the finding of guilty of
-absence without leave for the period of time alleged in violation of
the 6lst Article of War.
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8, The charge sheet, dated June 25, 1938, shows that accused
served as an enlisted man in the Reguler Army in Btry D 47 CA 6-4-18
to 3-29-19; 23 Ret. Co. GSI 4-21-19 to 4-20-20; Hq Co 24 Inf 7-12-20
to 7=-24-23; Hq 0o 24 Inf 7-25-23 to 8-28-26; Band 6th Inf 8-29-26 to
2-4-28; Inf Unasgd 7-7-30 to 8-26-32; XML (OR) 8-30-32 to 8-29-35;
IEML ((R) 8-30-3% to 6-28-37. Service in Organized Reserves: On
active duty with the CCC as lst Lt. Inf-Res., 7/1/37 to 9/22/37 and as
Capt., Inf-Res., 9/23/37 to date.

9. The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were committed during the
trial, The Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of guilty and the
sentence as modified by the reviewing authority and warrants confirma-
tion thereof. Dismissal is suthorized upon conviction of violation o
the 934 and 96th Articles of War and mandatory upon conviction of
violation of the 95th Article of War,
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1st Ind.

Wer Department, J.A.G.Oey  Jan, 25, 1939 ~ To the Secretary of War.

1. Herewlth transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Captain Harry A. Sharp, Infantry-Reserve.

2. 1 am unable to agree with the Board of Review with respect to
Charge II and the specification thersunder, alleging that accused at
Freesoil, Michigan, on March 26, 1938, with intent to defrasud, made
and offered to Ross Dagiry Company e& check signed by himself payable to
#caszh", drawn on the First National Bank of Tuscola, Illinois, for $13,
and by means thereof fraudulently obteined $15 from thet company, well
knowing thet he d4id not have and not intending that he should have suf-
fiolent funds in that benk for payment of the oheck, The evidence showed
that acoused on the date of that check, Maroh 26, 1938, had on deposit
in the bank on which it was drawn only $4.40. The ocheck reached the
bank Merch 30th and payment of it was then refused and the check re-
turned to the payee. On March 3lst, $264.80 was deposited to accused's
credit, presumably his pay check. The check was uttered on a Saturday,
five days before pey day, at a place 435 miles from the bank on which
it was drawn, and a large deposit was actually made to accused's credit
on pay day. In view of the fact that the check was issued so soon be-
fore pay day at a point so far away from the bank on which it was drawn,
and that a large deposit was actually made on pay day, I am not con-
vinced beyond a reasonable doubt that accused fraudulently intended not
{0 have sufficient funds in the bank to pay the check when presented,
and, accordingly, I recommend that the President disapprove the find-
ings of guilty of Charge II and the specification thereunder.

3. Except as stated in the preceding peregraph, I concur in the
opinion of the Board of Review that the record of trial is legally suf-
ficient to support the findings and sentence and to warrant confirmation
of the sentence. I recommend that the sentence be confirmed,

4, Inclosed herewith are a draft of a letter for your signature
transmitting the record to the President for his action, and & form of
Executive action designed to disapprove Charge II and the specifica-
tion thereunder, to confirm the sentence d cerry it into execution.

,,i}hwtnv‘;fi¢4/czt¢/x4
Allen W. Gullion,

Jor General,

The Judge Advocate General.

3 Incls -
Incl 1 - Record of trial.
Incl 2 -~ Draft of letter for sig. Sed. Var.
Incl 3 - Form of Zxecutive action.
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In the Office of The Judge Advocate General (327)
W&shington, D. C.

Board of Review
CM 210685

NOY £ 1933

UNITED STATES ) NINTH CORPS AREA
)
Y. ) Trial by G.C.M., convened at
) Presidio of San Francisco,
Private Ashley S. leGette )
(R-1322861), Detachment )
Quartermaster Corps, )
Presidio of San Francisco. )

California, October 20, 1938.
Dishonorable discharge without
confinement.

HOLDING by the BOARD OF REVIEW
KING, FPRAZER and CAMPBELL, Judge Advocates,

l. The record of trial in the case of the soldier named above has
been examined by the Boaxrd of Review,

2. Aoccused was found guilty ot failure to repair at the fixed time
to the propsrly appointed place for duty with the Quartermaster Corps,
at the Presidio of San Freancisco, California, on October 10, 1938, in
violation of the 6lst Article of Wer; and of drunkenness in quarters,
at the Presidio of San Franeisco, California, on October 10, 1938, in
violation of the 96th Article of War, The evidence shows that accused
was brought by lst Sergeent Crawley of the Quartermaster Detachment to
the office of Colonel Byrom between 2:30 and 3:30 pe.m., October 10, 1938,
Major Munteanu, who was present, testified that accused was drunk, he
was tongue tied, his knees buckled and he could not stand at attention
(R. 8, 9)s Aocting lst Sergeant Crawley of the Quartermaster Detaclment
teetified that the working hours in the Detaclment were from 8 a.m., to
4 p.m., inclusive, on October 10, 1938, and that he had received in-
structions to put accused on duty in the Quartermaster warehouse "D¥
(R. 10). Accused was not present thet morning and did not show up in
the Post until 2 p.m., Monday, October 10, 1938, at which time he was
drunk (R. 9, 10). He should have reported in the Orderly Room before
8 a.m. (Re 11). The accused had been informed on the Saturday before
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that he would probably be on duty kionday in the warehouse (R. 11).
The defensge introduced no witnesses. Accused made &n unsworn state~
ment (Ro 14).

3. The evidence supports the findings of guilty of the charges
and specifications; but the legality of the sentence adjudged by the
court and approved by the reviewing authority depends upon whether
there 18 legal evidence of five or more previous convictions of ac-
cused, as without such proof the sentence is legally excessive. With-
out objection by accused, there was introduced in evidence & certified
extract copy ol the accused's service record, referred to the court by
the reviewing authority, showing five previous convictions, three of
wihich were by summary courts-martisl and two by special courts-martial.
The evidence as to one of the special court-martial convictions failed
to show the date of the cormission of the offense of which the accused
was convicted and read as follows: '

"Special Court-Martial under 63rd and 96th Articles
of war uay 12, 1938. Specifications, Drunk in Uniform,
and Insubordinate to Lt. Gibson, 30th Infantry Reserve,
Sentence announced and adjudged iay 12, 1938, Sentenced
to be confined at hard labor for six months and forfeit
$11.00 of his pay per month for a like period. Approved
biay 12, 1938,%

The above entry, in which the date of the offense was not
stated, was subject to objection by the accused on the ground that it
did not appear affirmatively that the offense was cormitted within the
current enlistment and within one yeer next preceding the date of the
commission of any of the offenses of which the accused then stood con-
victed before the court. '

4. A npumber of cases arose in 1922 and 1923 involving dishonorable
discharge because of five previous convictions by special or summary
courts, in which the evidence failed to show the date of commission of
one or more of the previous offenses, In consequence, the sentences.
were held legally excessive, as the record did not show affirmatively
that the offenses involved in the five previous convictions were com-
mitted within one year next preceding the commission of the offense
then under consideration (CM 151075, Hester; CM 154917, khrhart; CM
154506, Miles; CM 155518, Chartier; mu, sm:; mEEWT,' Boyce;
cM 157115, Buster).
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5. Paragraph 79 ¢, Manual for Courts-Martial, 1928, provides,
inter alia, in connection with the introduction of evidence of previ-
ous convictions, that they must relate to offenses committed during
thg‘ggg_xgar next preceding the commission of any offense charged
and that =

n* * * In the absence of objection an offense may
be regarded as having been committed during the required
periods unless the contrary appears.”

and that -

"Any objection not asserted may be regarded as
waived,” 1ibid.

6. The cases cited in paragraph 4 all arose prior 10 the pudblica-
tion of the 1928 edition of the Manual for Courts-Martial, now in forece,
and when the 1921 edition govermed. The paragraphs of that edition re-~
lating to previous convictions (pars. 306, 307) contain no such pro-
visions as to waiver. It would, therefore, appear that in view of this
new matter in the 1928 edition of the lianual for Courts-Martial, which
i3 not found in the edition of 1921, the 0ld cases decided in 1922 and
1923 are obsolete end should no longer be followed if no objection was
made by the defense to the admissibility of the previous convictions
and if nothing appears to show that the previous offenses wers not com-
nitted within one year preceding the date of the present offenses, The
present case falls directly within the language concerning waiver quoted
in the preceding paragraph from the 1928 edition of the Manual for Courts-

Martial. '

7. TFor the reasons stated, the Board of Review holds the record
of trial legally sufficient to support the findings of guilty and the
sentence, Nevertheless, the Board should not be understood as approving
or condoning the omission of the date of commission of previous offenses.
It is desirable that that date be definitely shown in all cases.

&&Wlwr—j
" vocate,
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In the Office of The Judge Advocate General
Wweshington, D, C.

Board of Review
CM 210693

BT 1 & 1544

UNITED STATES NINTH CORPS ARFA

Trial by G.C.M. convened at
Presidio of San Francisco,
California, October 14, 1938.
Confinenment for six (6) months
and forfeiture of $13 per month
for a like period. Presidio

of San Francisco, California,

Ve

Private FRANK E. ALEXAN-
DER (6553619), Detach-
ment Quartermaster Corps,
Presidio of San Francisco,
California,

OPINION of the Board of Review
KING, FRAZFR and CAMPBELL, Judge Advocates.

1. The record of trial in the case of the soldier named above
has been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the finding and sentence,
The record has now been examined by the Board of Review; and the
Board submits this, its opinion, to The Judge Advocate Ggneral.

2. Accused was convicted of a single charge and specification,
as follows: ‘

CHARGE: Violation of the 94th Article of War.

Specification 2: In that Private Frank Z. Alexander, De-~
tachment Quartermaster Corps, did, at Presidio of San
Francisco, California, on or about September 15, 1938,
knowingly and without proper authority, apply to his
own use and benefit two pair of Breeches, Elastique,
of the value of about $10.56, property of the United
States, furnished and intended for the military ser-

vice thereof.

He was sentenced to confinement for six months and forfeiture of $13
per month for a like period. The reviewlng authority approved the
sentence and ordered it exeguted.
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3. The evidence for the prosecution may be sumarized as fol-
lows:

Accused was employed in the salvage warehouse at the
Presidio of San Francisco and had supervision of and access to cloth-
ing turned in for salvage (R. 13, 14, 45, 46). On the date of the al-
leged misapplication of clothing the accused left a package in the
post exchange grill at the strest car station, Presidio of San Fran-
cisco, for "a strest car man®., The proprietor of the grill asked ac-
cused “if it was all right - that if there was any Army clothing in
it I didn't want him to leave it, and he assured me it was all right"
(R. 35). A few minutes later the proprietor observed through a slit
in the wrapping that the package apparently contained Army clothing,
end he notified the military police. The package was left in the
grill and accused returned about five hours later and started to take
it., The waltress asked him for his name and company, which he refused
to give. She then told him that Lester (the militery policeman) had
told her not to give him the packege, and accused said he had better
go, and did so (R. 34-37). Upon being questioned, accused gave a
military policeman a false name and address (R. 40-42). Upon ex-
emination, the package was found to contain two pair of uniform
breeches (R. 37-39), one marked "HQ 0558" and the other "BAUMAN HQ
CO P 342", The figures "0558" were shown to be the last four digits
of the Army serial number of Private Southard, Headquarters Compeny,
30th Infantry, who was in desertion and who had left two pair of
similar trousers among his effects at the time of deserting, Novem-
ber 1937 (Ex. 7, 8). However, the prosecution failed to prove that
Southard's clothing had been turned in to salvage. The prosecution
attempted to prove that the other palr, marked "BAUMAN HQ CO P 342"
belonged to Private Bauman of Headquarters Company, 30th Infantry;
but Baunman testified that he could not identify the breeches or ex-
plein how his name happened to be on them, that he had not lost or
disposed of a pair of breeches, and that he still had the original
two pair drawn when he ceme into the service (R. 52, 53). The
breeches were of light weight elastique, and apparently of the type
owned and issued by the Government. No record is kept of such
articles in salvege, and 1t is impossible to tell i1f any are missing
(R. 45-47). The prosecution was unable to show that there was a
shortege of breeches at the salvage warehouse, ,

4. A confession by the accused was offered in evidences This
oconfession, in writing under oath, was made before the Provost Mar-
shal, Pirst Lieutenant John G. Coughlin, who, after duly warning the
accused, testified that he told him further =
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"that it was not necessary for him to say a thing, as
it would be thoroughly investigated later; that if he
didn't say snything, I would confine him, but that if
he did say something, and I thought it cleared it up
in my mind, I would not confine him." (Underscoring
supplied.) ~

The confession was thereupon excluded by the court (R. 43). It was
subsequently accepted in evidence, over objection of the defense, up-
on identification by the investigating officer, Major William L.
Tydings, who testified that during the investigation he had duly warned
the accused and handed him the written sworn statement previously made
" to Lieutenant Coughlin; that the accused read the statement over and
stated "he still wished to stand on the statement which he made to
Iieut. Coughlin, and he had nothing to add to it" (R. 55). The court
overruled the objection of the defense and the statement which the ac-
cused made to Lieutenant Coughlin was thereupon received in evidence,
marked Exhibit 9, and read to the court by the witness, Major Tydings
(R. 58). In the confession (Ex. 9), accused admitted exchanging two
pair of breeches issued to him for two pair in salvage which were bet-
ter than his. He took the two pair so obtained to the grill at the car
station and left them, meaning to take them that evening to his aunt
living in O=kland, who would have had them cleaned for him. Accused
further sald in his confession:

wkx ¥ * T pealize that I was doing wrong when I ex-
changed breeches, Technicaly speaking, I am responsible
for so many pair of breeches and as long as I keep that
total there is no violation in my opinion. I do have
the correct number of breeches in the salvage ware-house
right now," '

w¥ * * T would prefer not to make eny mention of any
street car conductor in this testimony on the grounds that
I do not desire to cast suspicions on others."”

*Everything thet I bave said has been said full know-
ledge that it might be used against me end has been of-
fered volentarily on my part.”

5, For the defense it was proved thet breeches turned in to sal=-
vage which are serviceable are set aside for renovation. Others are cut

up into regs (R. 60, 61).
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6. Two questions are presented, first, whether the corpus
delictl was sufficiently proved to justify introduction of the con-
fTeasion; and, second, whether the confession was voluntary.

7. The Board considers first the question whether the record
oontains sufficient proof of the corpus delicti. This question was
discugsed st length in the review in CM 202213, Mallon (Dig. Ops.

JAG 1912-30, par. 1292 a), to which review attention is invited.

It was there pointed out that in Professor Wigmore's authoritative
treatise on Evidence (sec. 2070) and in the opinion of the Circuit
Court of Appeals for the 24 Circuit in Daeche v. United States (250
Fed. 566, 571), grave doubt was expressed whether there exists any
necessity or reason for the rule requiring proof of the corpus
delicti aliunde a confession. In that opinion the Board admitted
and admits now the existence of the rule, fortified by authority;

but it felt then and feels now that the rule ought not to be extended
any further than the precedents require. The supposed object of the
rule 1s to prevent conviction of en innocent man on his own false
confession, but the soldier who has made or will make a false con-
fession of an offense of which he is innocent is a rara avis, so rare
as to be almost if not quite extinct,

- 8. TWhat then is the rule with respect to proof of the corpus
dalicti as a prerequisite to the admission of a confession? It was
thus stated eighty years ago in the charge to the jury in the trial
courtjin United States v. Williams (1 Clifford 5, Fed. Case No.
16707} ¢ -

"It 18 true that in our jurisprudence the accused
cannot be convicted .on their own confessions, without
some corroborating proof of the corpus.delicti. There
must be some proof that the crime has been committed in-
dependent of the confessions, but it is not necessary
thet it should be plenary proof. There must be evidenoce
tending or conducing to prove the fact; and if it has
that tendency, it is proper to be submitted to a jury,
end 1f not, it ought to be excluded as irrelevent.'™

9. Justice Clifford of the Supreme Court of the United States,
sitting in the Circuit Court, held the above charge proper end said
further: _
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"Full proof of the body of the crime, the corpus
delicti, independently of the confession, is not re-
quired, says Nelson, C. J., in People v. Badgley, 16
Wend., 59, by any of the cases; and in many of them
8light corroborating facts were held sufficient.”

mk % % A1]1 that can be required is, that there
should be corroborative evidence tending to prove the
facts embraced in the confession; and where such ev-
idence is introduced, it belongs to the jury, under
the instructions of the court, to determine upon its
sufficiency.” '

10, In Daeche v. United States, supra, the Circuit Court of Ap-
peals for the 2d Circuit said (pp. 571, 572):

#¥ ¥ * any corroborating circumstances will serve
which in the judge's opinion go to fortify the truth -
of the confession. Independently they need mot estab-
lish the truth of the corpus delicti at all, neither
beyond a reasoneble doubt nor by a preponderance of
proof.” . :

n¥ ¥ % The rule can in any event be no more than
that a confession wholly uncorroborated will not serve;
any quantitative measure of corroboration we mean to -
repudiate.”

" 11, In its opinion in the Mallon case, CM 202213 (Dig. Ops. JAG
1912-30, Supp. VII, par. 1292 a (2)), the Board thus stated the rule:

"The general rule * * * is that the corpus delictl
need not be proved aliunde the confession beyond a rea~-
gonable doubt or by a preponderance of evidence or at
all, but that some evidence corroborative of the con-
fession must be produced and such evidence mist touch

the corpus delicti.™

12. If the rule as stated by the above authorities be applied to
the present case, the conviction must be sustained, as there is in the
record some corroboration of accused's confession, at least with re-
spect to the breeches bearing Southard's serial number.



(336)

13. However, the facts of cases are often more helpful than
abstract statements of law; and the Board, therefore, proceeds to
examine the facts in several decided cases, as follows:

2. United States v. Williams (1 Clifford 5, Fed. case No,
16707, U, S. Circuit court for Maine, 1858): :

An 1nd1ctment for murder on the high seas. The brig "Albion
Cooper® sailed for Cuba from Portland, Maine, having seven persons on
board. Nothing was heard of her until nearly two months later when
snother vessel picked up on the Behama banks a small boat identified -
as having belonged to the "Albion Cooper®, in which were three members
of her orew, together with provisions, water, compass, the "Cooper's"
register, clothing proved to have belonged to the mates, and a watch
proved 10 have belonged to the master. Two of the survivors, Cox and
Williams, the defendants in the present case, stated that the "Cooper™
had been struck by a squall, that all the other members of the ship's
company had been washed overboard, and that the vessel had been B0
much damaged that the three survivors had abandoned her. Lahey, the
third survivor, being separately examined by the American consul at
Havana, to which place the rescuing vessel had carried the survivors,
made contrary statements implicating Cox and Williams in the death
of the master of the "Cooper". They were reexamined and confessed
the murder of the ceptain and other members of the ship's company.
They were indiected for the murder of the captain but Lahey died be-
. fore the trial. Both accused were convicted and upon motions in ar-
rest of judgment and for a new trial, it was contended that there
was not, independsnt of the cor.essions, such proof of the corpus
delicti as would werrant a conviction. Justice Clifford of the
Supreme Court of the United States, sitting as Circult Justice, held
that where the body cannot be found the fact ol death in 2 homicide
case may be proved by other cogent and unequivocal circumstances.
If this were not so, it would be impossible ever to conviet of a
murder at sea in which the deceased had been thrown overboard. The
court held that the circumstances above related with reference to
the voyage and the articles found in the boat with the accused were
sufficient corroboration of their confession.

b. Daeche v. United States (250 Fed. 566, Circuit Court
of Appeals, 24 Circuit, 1918).

Indictment for a conspiracy to attack and set upon certain
vessels by attaching bombs to their sterns. After stating the general
rule in a passage already quoted in tb.is opinion, ante paragraph 10,

" the court continued (p. 572):

-6-
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"There was ample corroboration in this latter sense
of the existence of an agreement to attack ships outside
of Daeche's confession. He was in correspondence, per-
sonal and by letter, with Fay and Scholz at about the
time in question. He was certainly trying to learn of
the place where or the means whereby he could get high
explosives, sultable to their plans, Taken alone they
would not establish the conspiracy, but they give great
probative strength to the confession, and indeed lsave
not the lesast doubt of his guilt.”

c. Cohen v. United States (288 Fed. 835, Circuit Court of
Appeals, 24 Circult, 1923). v ‘

Indictment for having in possession a Liberty Bond of §1,000
with intent to pass it, knowing it to have been altered. One Krasnoff
testified that one Stein came to him with a Liberty Bond for $1,000
and offered it in paymeant of a debt for $140 and wanted change. Krasnoff
i1id not at once agree to this; but, with Stein's permission, took the
bond to & bank to ses 1f it was genulne., Observing the alteration, one
of the officers of the bank took Krasnoff to the United States Attorney,
who took possession of the bond. Because Stein did not credit Krasnoff's
statement that the bond had been taken from him, Krasnoff gave Stein a
slip of paper bearing the neme and address of the bank to which he had
gone and of the district attormey who had teken the bond from him., De~
fendant was afterwards arrested, confessed that he had given the bond to
Stein to dispose of for him, and the slip of paper given by Krasnoff to
Stein was found on him.

Held, tﬁe posseséion of the slip of paper was sufficlent cor-
roboration of defendant's confession. The Daeche case was quoted.

d. Litkofsky v, United States (9 Fed. (2d) 877, Circuit Court
of Appeals, 2d Circuit, 1925).

Indictment for posseséion of plates for making counterfeit
money. Accused confessed and stated that to escape detection they had
thrown the plates into the river. The plates could not be found.

. Held, there was sufficient corroboration by evidence that de-
fendants hed shown samples of bills printed from the plates in question,
by evidence of assembly of the several defendants, and by their negotia-
tions with respect to passing counterfeit money.

-7-
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e. Pearlman v, United States (10 Fed. (2d) 460, Circuit
Court of Appeals, 9th Circuit, 1926).

Indictment for interstate transportation of a stolen auto=-
mobile. leong, & Chinaman in San Franeisco, bought an automobile of
accused, paying him part cash and in part another automobile. When
Leong undertook to have the automobile which he had purchased of ac-
cused registered, it was discovered that the engine numbers were such
as c¢ould not possibly have been assigned to a car of that mske and
year, &snd upon closer inspection it was seen that they had been al-
tered. The automobile which accused had received in trade from Leong
was found abandoned on the street im San Francisco and he was arresteCL
in San Jose, California. The court said (p. 462):

*But is the evidence sufficlent to eatablish the corpus
delicti, aside from the admissions of the defendant? He
¢laimed to have purchased the car in New York in front of
Brown's Auction House, paying $1,000 for it, but admitted
that, a few days after he left New York, he knew the car was
a stolen car, and when asked about the Cadillac ecar which was
abandoned at Fourth and Townsend strests, San Francisco, he
said: 'Well, you have me, and that's all there is to it.'

"The evidence that defendant had crossed the continent
with this car, and it was in his possession in San Francisco,
that he 801d it as his property to Leong, and that it car-
ried a false number, tended to prove the corpus delicti, and
corroborates the defendant's admission that it was a stolen
car, and that the officers 'had him, and that was all there
was to 1t.'"

The court sustainsd the conviction,

L. Forlini v. United States (12 Fed. (2d) 631, Circuit Court
of Appeals, 24 Circuit, 1926).

Indictment for possession of counterfeit bonds of the Kingdom
of ltaly. Defendant admitted ownership and that the bonds were counter-
foelt. A witness undertook to qualify as an expert and testify that the
bonds ‘were counterfeit, but his testimony was rejected for lack of ex-
pert qualification. ’

Held, the physical appearance of the bonds themselves and ev-

idence of inquiries by the defendant in the effort to dispose of them
are suffricient corroboration of defendant's confession. )

-8-
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&+ Jordean v. United States (60 Fed. (2d4) 4, Circuit Court
of Appeals, 4th Circuit, 1932).

Indictment under 18 U.S.C. 231 for perjury in swearing to am
affidavit to a bill in equity before a notary. Defendant testified be-
/ fore a master that he had made the affidavit. The objection was made
that no other witness had sworn that accused ever took the oath before
the notary, and that the notary himself swore that the defendant did
not appear before him, but that he (the notary) affixed his seal at the
request of his employer without seeing defendant.

- Held, the jurat was in evidence, was on its face duly ex-
- .. ecuted, and was sufficient corroboration. Ths jury was permitted to
» disbelieve the notary's testimony. The rule does not require evidence
of the corpus delicti so full and complete as to establish by itself
commission of the orime.

' h. CM 202712, Sastre. A military policeman stopped an auto-

. mobile on the Fort Bliss reservation and found five bales of hay in it,.
The driver said that the hay had been given to him, but did not answer
a question as to who had given it to him. He offered to do anything
for the military policeman if the latter would forget it and said that
he did not want to do five years for five bales of hay. He would not
go to the police station until the policeman drew his gun. Automobile
tracks were found matching the tires of accused's car, showing that a
car had backed up to the hay shed of Troop B, Seventh Cavalry, and loose
dry hay was found on the ground at that place, although it had been rain-
ing three and one-half hours. No shortage could be proved in the hay in
that shed, although that would be difficult as to such a small quantity.
Aanmmsed was convicted of larceny of the hay under the 94th Article of
War ead “he sentence was approved by the reviewing authority. The gcorpus
delicti was held sufficiently proved and the record passed as sufficient
by the staff judge advocate, the Board of Review, and The Judge Advocate
General. It will be noted that in the Sastre case, there was no express
confession, and that in the absence of one, the corpus delicti must be
proved, like any other element of the offe¢nse, beyond a reasonabls doubt.
The evidence, as summarized above, was held to satisfy that test, a much
more severe one themn is required in such a case as the present, where
there is n confession, and all that is nocessary is some evidence cor-

roborating it.
1. CM 202213, Mellon (Dig. Ops. JAG 1912-30, Supp. VII, par.
1202 a (2). A riding crop was found in accused's locker, which he con-

¢
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fessed that he had stolen. The post exchange steward recognized
that the crop was, or at least once had been, the property of the
post exchange by the marks on an adhesive band attached to it, No
shortage was shown in the post exchange stock, but the only two
salesmen who could have s0ld the crop testified that they had not
sold jt to accused, though they had seen him at the exchange. Ac-
cused was convicted and the corpus delicti was held sufficiently
proved.

J. ©M 202928, Cooley (Dig. Ops. JAG 1912-30, par. 1292
a (3).

Accused was charged with and confessed to the larceny of
cats from the Govermment, in violation of A. We 94. There was no
testimony as to a shortage of oats from any Government stock, nor
were the ocats 1dentified. It was established that two sacks of oats
were found concealed near the stable where accused was on duty, that
accused had access to Government oats, and that a civilian in whose
house personal effects of accused and also oats were found was seen to
enter the reservation riding one horse and leading another, and that
. he turned and started to leave when approached. Held, that the cor-
pus delictl was sufficiently proved to justify admission of the ‘con-
fession.

14. At any rate so far as concerns the breeches marked with Pri-
vate Southard's serial number, the corroborating circumstances in the
present case are at least as strong as in many of the cases abstracted,
and much stronger then in the Pearlman case, ante, paragraph 13 e. The
breeches were originally of Government issue and were articles that
might be in salvage, they were marked with the number of a deserter
whose breeches would normally be turned in to salvage, accused had ac~
cess to articles in salvege, he first told the manager of the grill
that he was leaving the package for a street car conductor and later
that he was teking the breeches to his aunt to be cleaned, he lied to
the meneger as to the contents of the package, he at first refused to
"~ give his name and later gave a false neme. All this the Board thinks
sufficient to satisfy the rule. The Board expresses no opinion as to
what its view might be if the breeches marked "Bauman"™ were alone in-
volved. :

15. The Board has not overlooked CM 207591, Nash et al.,or CM
208895, Zerkel, but it does not think them controlling. In the former
-case, there was no conression, and proof of the corpus delicti beyond

-10 -
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a reasonable doubt was necessary. Neither was there a full confession
in the latter case, though accused made certain admissions. Also, the
article there stolen was oats, which ¢ould not be definitely i1dentified
a8 ever having been Government property, nor was it shown that accused
had access to Govermment oats.

16. The Board now passes to0 the second point in the case, whether
accused's confession was voluntary. On this point, the asaista.nt corps
area judge advocate said in hie review: -

- "The second question is whether the confession offered
in this case was voluntary. The purported confession was
made .to Lieutenant Coughlin on the day of accused's arrest.
Lisutenant Coughlin testified that he told accused if ac-
cused remained silent he would be confined, but that if he
satisfactorily explained his actions he would be released.
This explanation of his rights left the accused in no doubt
but that he should meke some statement or face the alter-
native of confinement in the guardhouse. At this point his
statement does not appear to have been made under circum-
stances showing he ac¢ted voluntarily and fresely, &s re-
quired by military law, before the confession may be intro-
duced in evidence. Later, during a formal investigation of
the charges, the accused was again informed of his rights to
remain silent or to make a statement. He was informed that
if he did meke a statement such statement might be used against
him., The accused, at that time, atated that he wished to stand
on the statement he had made to Lieutenant Coughlin and that he
bhad nothing to add to it. This appears to be a reaffirmation
of the former statement, after due and proper information as
to his rights. I believe the admission of the statemant of the

ac cused was proper."

17. Except that it declines to commit itself es to what its view
might be if the confession to Lieutenant Coughlin were the only one made
by accused, the Board concurs in the above and adopts it as a statement
of its views. Here again the Board finds a rule of evidence excluding
involuntary confessions, on the theory that, if involuntary, the con-
fession is likely to be false, i.e., the statement of an innocent man
falsely accusing himself. The rule is of undoubted utility in pre-
venting the use of confessions obtained by torture or so-called third
degree methods, but of these there is no suggestion in the present case.

-11 -
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As epplied in other cases, the rule is of doubtful utility, as the
Board considers the likelihood of an innocent soldier falsely &ac-
cusing himself, except as & result of torture or other very strong
pressure, 80 remote 28 to be negligible. The rule 1is, of course,
too well esteblished for the Board to overthrow, and it makes no
attempt to do s0; but the Board is unwilling to extend the rule in
doudbtful cases further than the precedents require.

18. The Board of Review is, therefbre,‘or opinion that the rec-
ord is legally sufficient to support the findings and sentence.

W s

: C;/ A ‘ﬁﬁég Advocate.
7z _ﬂ/
W
Wn.//n /

Judge Advocate.

givocate.
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WAR DEPARTMENT
In the Office of The Judge Advocate General
Washington, D, C.

Board of Review
CM 210757

Nov 1 9 1938

UNI:I‘ED STATES ; PHILIPPINE DEPARTMENT
v, ) Trial by G.C.M., convened at
) Fort Mills, P. I., August 25,
Private First Class FER- )
NANDO BARGAS (6738658), )
Battery G, 9lst Coast ;

Artillery (PS).

1938. Dishonorable discharge
-and confinement for one (1)
year., Fort Mills, P. I.

HOLDING by the BOARD OF REVIEW
KING, FRAZER and CAKPBEIL, Judge Advocates.

1. The record of trial in the case of the soldiser named above
has been examined by the Board of Review.

2. The accused was tried upon the following charge and speciﬁca-
tion:

CHARGE: Violation of the 96th Article of War.

Specification: In that Private First Class Fernando Bargas
Battery G, 91st CA (PS), Fort wills, P. I., then a
married man, did, under the name of Fernando Vargas
at ielitbog, Leyte, P. I., Oon or ebout April 17, 1937
bigamously and unlawfully marry one Susana Sumaya with-
out his former marriage t0 Maria Rada being legally
dissolved, this in violation of Article 349, Revised
Code of the Philippine Islands,

Accused pleaded not guilty to, and was found guilty of, the charge
and specification, No evidence of previous convictions was intro-
duced., He was sentenced to dishonorable discharge, forfeiture of
all pay and allowances due or to become due, and confinement at hard
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labor for three years. The reviewing authority approved the sentence,
reduced the period of confinement to one year, designated Fort iills,
P, I., &8 the place of confinement, and forwarded the record pursuant
to the provisions of Article of War 503.

' 3. By the specification, there is described an offense which is
alleged and is shown by the evidence to have been committed on April 17,
1937, The charge sheet shows that accused was discharged from the ser-
vice on March 24, 1938, at the expiration of his term of enlistment and
reenlisted the next day, March 25, 1938. Informal communication by the
Office of The Judge Advocate General with the Office of The Adjutant
General confirms the fact that the records of the Wer Department show
the accused was honorably discharged on March 24, 1938. The charge was
preferred on July 14, 1938, and the case was tried on August 25, 1938,

The Mamual for Courts-Martiel, 1928, paragraph 10, states:

*The general rTule is that court-martial jurisdiction
over officers, cadets, soldiers, and others in the mili-
tary service of the United States ceases on discharge or
other separation from such service, and that jurisdiction
as to an offense committed during a period of service thus
terminated is not revived by a rsentry into the militery
service.

It has been held by the Board of Review and The Judge Advocate General,
end it is well settled that a court-martial is without Jjurisdiction to
try an enlisted man for an offense, other than one denounced by the 94th
Article of War, committed in a prior enlistment at the expiration of which
he was discharged (CM 171874, Fennimore; CM 192335, Clark; CM 199072,
Hewitt; CM 198340, Conyers; CM 199117, Africa). In Ihe opinion of the
Boa.rd of Review, the court that tried the accused wes without jurisdiection
to try him for the offense alleged.

4. Por the reasons above stated, the Board of Review holds the reoc-
ord of trial legally insuffiecient to support the findings and sentencs,

Judge Advocate.
Jugge Advocate.

M”; 1/ V®:

ocate.

To The Judge Advocate General.



VAR DEPARTMENT (345)
In the Office of The Judge Advocate General
Washington, D.c.

Board of Review
CM 210762 ' DEC 2 1 1938

UNITED STATES PHILIPPINE DIVISION

Ve Trial by G.C.M., convened at
Fort William McKinley, P.I.,
September 9 and 14, 1938,
Dishonorable discharge and
confinement for five (5) years.
Fort William McKinley, P.I,

Private First Clasa-
Gavino Valeroso (6738808),
Company L, 57th Infantry
(p8) ‘

Vet Gl Vsl st Vsl Vst st Nt /

HOLDING by the BOARD OF REVIEW
KING, FRAZER and CAMPEFLL, Judge Advocates,

l. The record of trial in the case of the soldier named above has
been exemined by the Board of Review.

2. The accused was tried upon the following charge and specifications:
CHARGE: Violation of the 96th Article of War,.

Specification 1: In that Private lst Class Gavino Valeroso,
Company L, 57th Infantry (PS), did, at Fort William
McKinley, P.I., on or about August 19, 1938, wrong-
fully and unlawfully commit lewd and indecent acts upon
the person of Nancy Murphy, & female about six years
0ld, by taking the said Nancy Murphy upon his lap,
pulling open her pants so that he could see into them,
and exposing to her his own penis, to the disecredit of

the military service.

Specification 2: In that Private 1lst Class Gavino Valeroso,
Company L, S57th Infantry (ps), did, at Fort William Mo
Kinley, P.I., on or about August 19, 1938, wrongfully,
unlawfully, lewdly and indecently request Nency Murphy,
a female about six years old, to kiss him and to put
her hand on his penis, to the discredit of the military

service.
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He pleaded not guilty to, and was found guilty of, the charge and
specifications. He was sentenced to dishonorable discharge, forfeiture
of all pay and allowances due or to become due, and confinement at hard
labor forjfive years. The reviewing authority approved the sentence,
designated Fort William McKinley, P.I., as the place of confinement, and
forwarded the record of trial for action under Article of War 503%.

3. Nency Murphy, the six year old daughter of Captain H.A, Murphy,
testified that about 5 p.m., on the date and et the place alleged she was
playing alone in the vicinity of a small bridge near her father's quarters
vhen the accused (whom she identified) arrived on a bicycle which he, after
dismounting, parked against the bridge wall., Upon his invitation she
proceeded down below the bridge with the accused where he committed the
acts alleged in the specifications, there being a brief interval of time
elapsing between commission of acts alleged in each specification, after

which he departed on the bicycle while she returned to her home (R. 8=25),

The accused was sworn and testified that he was walking post,
which embraced the area in gquestion, on the date alleged and that he saw
Nancy Murphy sitting on the rail of the stone bridge whereupon, thinking
she might fall and injure herself, he "told her not to sit there™ (R.50).
The accused denied the allegations and further testified that he did not
have a bicycle while performing the guard duty in question (R. 56, 59).
There was other evidence of record indicating that the accused did not havs
a bicycle while on guard duty the date in question.

4, In the opinion of the Board of Review, there is substantial ev-
idence of record in support of the findings of guilty of the charge and
specifications thereunder although proof of identity is not compelling.

5., With reapect to the sentence adjudged by the court involving
confinement at hard labor for five years, the fact is noted that the Ex-
scutive Order, prescribing a table of maximum punishments, as set forth in
paragraph 104 ¢, section A, Manual for Courts-Maritial, 1928, does not con-
tain a punishment for elther of the offenses of which the accused was
convicted. The paragraph of the lManual for Courts-Martial referred to
provides further that -

nk % % Offenses not thus provided for remain punishable
as authorized by statute or by the custom of the service.™*

The question, therefore, as to the maximum legal sentence of confinement
imposable upon conviction of the offenses alleged in the instant case, is
presented for consideration. The rule with respect to punishment imposable
upon conviction by courts-martial of an offense for which no punishment is
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prescribed in the Executive Order and which does not fall within the
provisions of section 289 of the Federal Penal Code, is that the punish-
ment prescribed, for & similer offenss, by any Federal statute of general.
application or by the Code of the District of Colunbia, becomss ape ‘
Plicable, in the order named,

6. There is no Fedsral statute of general application making
eriminal such acts as are here involved. In CM 162435, Huston, and CM
199369, Davis, it was held that upon conviction of teking sexual liberties
with a minor female, the maximum legal period of confinement imposadble is
two years, as set forth in section 37, title 6 (previously section 814)
of the Code of the District of Columbia, The cited section reads as
follows:

"37. Crueliy to children. = Any person who shall
torture, cruelly beat, abuse, or otherwiss willfully
meltreat any child under the age of eighteen years; or
any person, having the custody and possession of a ohild
under the age of fourteen years, who shall exposs, or aid
and abst in exposing, such ochild in any highwey, street,
‘field, house, outhouse, or other place, with intent to
abandon it; or any person, having in his sustody or control .
a child mnder the ags of fourteen years, who shall in ‘
any way dispose of it with a view to its being employed
as an agrobat, or a gymaast, or a contortionist, or a
oircus rider, or a ropswalker, or in any exhibition of like
dangerous cheracter, or as a beggar, or mendicant, or
pauper, or street singer, or street musician; or any
person who shall teke, receive, hire, employ, use,
oxhibit, or have in custody any child of the age last
named for any of the purposes last enumerated, shall be
deemed guilty of a misdemeanor, and, when convicted
thereof, shall be subject to punishment by a fine of
not more than two hundred end fifty dollars, or by
imprisonment for a term not exceeding two years, or
both, (Feb. 13, 1885, 23 Stat. 303, 6. 58, seo. 3; Mar,

"3, 1901, 31 Stat. 1322. Ce 85‘, 860, 8140)'

It is the view of the Board that the statute quoted does not embrace the

- offense of taking sexnal liberties with female children or of committing

upon them acts of a lescivious and indecent nature. It obviously contemplates
physiocal harm to a e¢hild, abandoning one, or exploiting ons for gain. The’
offense. here involved is of a quite different nature. The Board, therefore,
concludes that the Huston and Davis cases ought not to be followed. The-
Davis case arose in the Canal Zone. It might be noted, therefore, that
subsequent to0 the holding in the Davis case Congresz2 passed the ast of
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February 21, 1933, appliocable in the Canal Zone only, making it an offense
to commit lewd and laseivious acts with children, and pressribed as a ’
punishment therefor imprisomment in the penitentiary for not more than
ten years (47 Stet. 868; Canal Zone Code 5:418). Consequently, should
a case similar to the Davis case again arise in the Canal Zone the -
punishment imposable would have to bs msasured by the aet mow in foroe.

7. There is in a few holdings of the Board of Review suthority for.
the view that if there exists no Federal statute either of general
epplicdation or pertaining to the Distriot of Columbia pumishing such asts
as are alleged in a specifioation, and if sestion 289 of the Penal Code
“is inapplicable, the statute of the state, territory, or possession where
the offense occurred making oriminal a like act fixes the maximm penalty,
OM 182435, Buston; CM 187278, Wright. A state statute, and even more
clearly a statute of the Philippine legislature, can ex proprio vigore
have no oontrolling effest over the punishment to be imposed by & ocourte-
martial, which is an organ of the Fedsral Govermnment., Of course, a statute
of a state, territory, or possession may be givea effeot in oourts-martial
by Yederal statute or order, as by section 289 of the Penal Code; but such
attridution to a statute of validity in the courts of another jurisdiction
mist be clear and unambiguocis, and ought not $0 be allowed otherwise. MOM,
paragreph 1048, after referring to the table of maximm punisiments estadb-
lished by Exscutive Oxder, says: : '

w% & 8 Offenses not thus provided fov remain punishable as
authorized by statute or by the cusvom of the service.”

r‘i'ho woxrd "statute" in the above sentensce clearly refers %0 a statute

applicable t0 sourts-martial ex proprio vigore or made applicable to such
courts by some other statute (such as section 289) or competent order.
The sentence quoted does not confer any validity in courts-martial upon
a stetute not otherwise applicadle in sush courts. The Board of Review
therefores conoludes that as a strict matter of law no statute of the
Philippine Islands, whatever its provisions, may limit the punishment
which a ocourt-martial may impose in the present case.

Nevertheless, it would constitute a most unjust disorimination
if a s0ldier, tried by court-martieal for an offense not of a military
character, were to receive a sentence heavier than nmight lawfully be
irposed for the same offense by the oivil courts of the state, territory
or possession where the offense occurred. The Board therefore considers
it desirable for a reviewing authority dealing with such a case, and for
the Board itself, to examine any local statute denouncing the same or a
1ike offense, not $o f£ind therein a legal limit of punisiment, but to
avoid such an unjust disorimination. In other words, a state statute is
not eontrolling, but persuasive only, as to the limit of punishment,
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In artioles 335 end 336, Revised Penal Code of the Prilippine Islands,
1932, it is provided that anyone who shall commit en act of lasciviousness
upon a person under twelve years of age shall be punished by prision
correccional, The limits of punishment prescribed by Article 27 under
prision correccional are from six months and one day to six years
confinement.

By article 76 it is provided:

"Legal period of duration of divisible penalties. The
legal period of duration of divisible penalties shall be
considered as divided into three parts, forming three pe-
riods, the minimum, the medium, and the maximm in the
manner shown in the following tables

Penalties :Time included :Time included :1'ime included :Time inelud-
" .- in the penalty :in its minie~ 3in its medium 3ed in its

‘in its antirety:mum period $period $maximm period
s s s :
Prision correc-:From 6 months :From 6 months {From & years, :From 4 years,
cional sand 1 day to tand 1 dey t0 $4 months and :2 months and
t6 years. t2 years end 4 :1 day to 4 t1 day to 6
2 tmonths, - tyears and 2 lyears,
: : tmonths, H
3 : s H ud

By erticla 64 1t 1s provided: -

#]1, When there are neither sggravating nor mitigating -
circumstances, they shall impose the penalty prescribed by
law in its medium period.
®2, When only a mitigating circumstance is present
in the commission of the act, they shall impose the penalty
in its minimm period. :
»3, When only an aggravating circumstance is present
in the commission of the act, they shall impose the penalty .
in its pgxi.mm’period; . . .
#6, Whatever may be the number and nature of the ag-
"~ gravating circunstances, the courts shall not impose a greater
- penalty than that prescribed by law, in its maximum periocd."”

Mitigating circumstences are defined in article 13. None are present )
in this case. In article 14 are listed 21 sggravating circumstences,
among which are the following:
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"1, 'l'hat advantage be taken by the offender of his
publie poaition.

» * *

#3. That the act be committed with imsult or in
disregard of the respect due the offended party on acecount
of his rank, age, or sex, or that it be committed in the
dwelling of the offended party, if the latter has not
given provocation. -

* "4, That the act be committed with abubo ot eonridmoo
or obrious ungratefulness.
* . %5, 'That the orime be comnitted in tho pa.laco of tho
Chies Executive, or in his presence, or where public
authorities ere engaged in the discharge of thoir dntin,
- or in a plaoo dedicated to religious worship.” -
The Boerd thinka thet some, i{f not all, of tho abovo aggravating
circumstances were present. The offense here involved can only be - .
coxmitted on a person under 12, end therefore the faet that the person
concerned ‘was under 12 cannot be eonsidered an aggrevating oireumstance;
* tut here the age of the child was s0 far below 12 that her very tender
years may be 80 considered. United States v. Riguera, 41 Phil, 506,518,
The fact els0 that the accused, at the time of commission of the orronse,
was performing guard duty may be considered as being an aggravating
oircunstance under paregraphs 1 and. 4,

The Bosrd thinks that aggraveting circumstances existed and that the
sentence is not in excess of that which might legally be imposed in a
court of the Philippine Illands. .

8. The oourt was legally constituted. No errors injuriously af-
feoting the substantial rights of the accused were committed during the
trial. The record is legally sufficient to support the findings of
guilty and the sentence. The Board has nevertheless written this review
80 as to set forth the fact that it has declined to follow the cases
cited, and its reason for not doing so.

— — % : Judge Advocate.

.—‘
” /k
c A F R L% I wdge Advocate.
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WAR DEPARTMENT . (351)
In the Office of The Judge Advocate General
WQShington, DoCo

Board of Review -

CM 210763
DEC2 2 1738

UNITED STATZES ; PHEILIPPINE DIVISION

v, ) Trial by G.C.M. convened et Fort

: ) William McKinley, P. I., September

Private First Class MARK ) 2, 1938, Dishonorable discharge
H. BELLETIER (6115366), ) (suspended) and confinement for one
Detachment Quartermaster ) (1) yeer. TFort McDowell, California.
Corps (American), Fort ) ‘
Williem McKinley, P.I. )

QPINION of the BOARD OF REVIEN
KING,' FRAZER end CAMPEELL, Judge Advocates,

l. The record of trial in the case of the soldier nemed above,
having been examined in the Office of The Judge Advocate Genersl and
there found legally insufficlent to support the findings and sentence,
has been examined by the Board of Review and the Board subtmits this, its
opinion, to The Judge Advocate General, )

2. The accused was tried upon the following charges and specifications:
CHARGE: Violation of the 96th Article of War (Finding of not guilty).
Specification 1: (Finding of mot guilty).
Specification 2: (Finding of not guilty).
ADDITIONAL CHARGE: Violation of the 94th Article of War,
Specification 1: (Finding of not guilty).
Specification 2: In that Private First Class Mark H.

Pelletier, Detachment, Quertermaster Corps (American),

Fort William McKinley, P. I., did, at Barrio Guadalupe,

Makati, Rizal, P. I., on or about September 7, 1937,

.wrongfully and knowingly sell to Elias Reynoso, one (1)

bed, hospital, of the value of about $7.35, property of
the United States, furnished and intended for the Mili-

tary Service thereof.
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Specification 3: In that Private First Class Mark H.
Pelletier, Detachment, Quartermester Corps (Amer-
ican), Fort Williem McKinley, P. I., 4id, at Barrio
Guadalupe, Makati, Rizal, P, I., on or about Septem-
ber 7, 1937, wrongfully and knowingly sell to Mrs,
Rosario D. Landon, one (1) bed, hospital, of the
value of ebout $7.35, property of the United States,
furnished and intended for the Military Service
thereof,

He pleaded not guilty to the charges and specifications and was found
guilty of the Additional Charge end SBpecifiocations £ and 3 thereunder,
not guilty of the remaining specifications and of Charge I, and was
sentenced to dishonorable discharge, total forfeitures and confinement
at hard labor for one year. The reviewing authority approved the find-

~ 1ings of gullty of Specifications 2 and 3 of the Additional Charge and

of the Additional Charge as a violation of the 96th Artiole of War and
approved the sentence, designating the Overseas Discharge and Replace-
ment Depot, Fort McDowsll, California, as the place of confinement, and
suspended the execution of the dishonorable discharge until the soldier's
release from confinement. The case is published in General Court-Martial
Orders No. 2, Headquarters Philippine Division, September 28, 1338,

3., There is competent legal evidence of record establishing the sale
by the accused, on or about the dates alleged, of one hospital bed, of the
stated valus, to Elias Reynoso, and ons hospital bed, of the stated value,
t0 Mrs. Rosario D. landon, both sales being consurmated at Barrio Guadalupe,
Makati, Rizal, P. I. Four hospital beds were found in the homes of Reynoso
and landon when searched by police offisers under authority of a search
warrant.

: Captain H. W. Allen (PS), Quartermaster Corps, property officer -
at Fort William McKinley, P. I., testified that when beds are condemmed
they are sold to the general public (R. 62); that some have been sold in
Manila; that there was no shortage of beds on August 25, 1937 (Rs 60), or
on February 23, 1938 (R. 61); snd that the accused did not have access to
property of this nature (R. 60) and had not been on duty at the salvage
warehouse (R. 63). Also that the hospital beds such as those alleged
stolen are not carried in stock (R. 62).

Major James W. Callaban, Jr. (PS), 45th Infantry, wio was
relieved as property officer on July 19, 1937, testified that there was
no shortage of beds (R. 77, 78); that the property had been turmed over
four times in nineteen months; and that between July 19, 1937, and
October 25, 1937, he made one survey but that it did not relate to
hospital beds (R. 78, 79).

-2
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~ Second Lieutenant Eli E. Daman, Medical Administrative Oorps,
Regimental Supply Officer, l2th Medical Regiment, Fort Willieam McKinley,
P, I., testified that the hospital hes beds of the sort alleged stolen
which he carries on the hospital stock records as property intended
for use in the Govermment service and having a value of $7.35 each, but
that no shortage of such beds existed in Feluuary 1938, when he took
over from his predecessor, at which time he made a physical check of the
property. Also that upon checking back the hospital records he finds
four such beds were dropped in March 1937, but that the voucher upon -
which the beds were dropped from the stock record account camnot be
found and 80 the manner of disposition is not known (R. 61-68).

Bhould the hospital beds disposed of in March 1937 have been
turned in to the salvage warehouse and subsequently sold to the publis,
a8 was the practice with condemned property, they would, of course, have
entirely lost their characteristics as Government property furnished and
intended for the military service. '

It appears from the foregoing summary of the evidence that the
beds found were not identified as Government property, though similar in
eppearance thereto, and that no loss of hospital beds by the Govermment
was established by the evidence adduced at the trial.

4. The measure of proof necessary to establish the corpus delicti
{8 woll stated in Wharton's Criminel Law, section 352, pages 443 and 444,
as follows: ’

"iyhile it is eassential to a conviction that the corpus
delioti shall have been proved, it is not essential that this
be done by full and direct and positive evidence. Like any
other fact the subject of judiciel investigation, the corpus
delicti may be proved by evidence which is probable and pre-
sumptive, - that is, circumstential, - as well as by direct
evidence, 1f satisfactory to the understanding end conscience
of the jury beyond a reasonable doubt; but such evidence,
where relied upon, must be strong and cogent, and leave no
Toom for e reasonable doubt.® (Underscoring supplied.)

The proof of the corpus delicti, in the instant case, is not only purely
presumptive but is not strong and cogent. On the contrary, it is extremely
doubtful. There was no confession received in evidence. Moreover, the
accused denied his guilt by both his pleas to the general issue and in his

unswora testimony (R. 90-92). :

5., Without considering any other gquestion that might be involved,
the Board of Review is of the opinion that, due to lack of proof of the

a3a


http:cam:i.ot

(354)

corpus delicti, \the rocord of triel is legally lnsurricient to susfain
the findings of guilty and the sentence,

) 6, The holding in this case is t0 be distinguished from the holding
in the Alexander cass, CM 210693, and certain other cases there cited,
where there was received in evidence & confession, thereby greatly reducing
the degres of proof of the corpus delietl necessary in order to sustain
a conviction. In the present case there was no confession. Simply and
concisely stated, the rule with respect to the necessary proof of the
corpus delicti is that where a confession has been properly received in

. evidence such proof may consist of any substantial evidence, while in

cases in which no confession has been received the proof of corpus

delictl must be established beyond a reasonable doubt.

mdat

'lb’/ " A

M
ALY I‘n D U

To The Judge Advodate Gensrale



WAR DEPARIMNT (355)

In the Office of The Judge Advocate General -
Washington, D. C,

Board of Review
CM 210942

FEB 1 3 1939

UNITRERD STATES . SECOND CORPS AREA
Trial by G.C.M., convened at
Mitchel Field, Long Island,
New York, October 24, 1938,
Dishonorable discharge and
confinemsnt for five (5)
yoars. Penitentiary.

Ve

Private PAUL D. FUNDER-
BURKE (6717462), Base
Headquarters and Second
Air Base Squadron, GHQ
Alr Forco.

HOIDING by the BOARD OF REVIEW
KING, FRAZER and CAMPEELL, Judge Advocates.

~ 1. The record of trial of the soldier above named has been ex-
~ emined by the Board of Review.

2. Accused wasg tried upon the rollowihg charge and specifica~
tion: :

CHARGE: Violation of the 93rd Articlg of War.

Specification: In that Private Paul D. Funderburke, Base
Headquarters and 2nd Alr Base Squadron, GHR Air Force,
being at the time Steward.of the Enlisted Men's Ser-
vice Club, did, at Mitchel Field, Long Island, New
York, from about November 2, 1936 to about July 8,
1938, feloniously embezzle by fraudulently converting
to his own use the sum of one thousand tnres hundred
s8ixty dollars end fifty-tive cents ($1360.55), United
States currency, the property of the Enlisted Men's
Service Club which came into his possession by virtue

of his employment. ;
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He pleaded not guilty to and was found guilty of the charge and specif-
ication., The court sentenced him to dishonorable discharge, forfeiture
of all pay and allowances, and confinement at hard labor for five years.
The reviewing authority epproved the sentence, designated the North-
eastern Penitentiery at Lewlsburg, Pennsylvania, &8s the place of con-
finen n;(,)% and forwerded the record of itrial for ection under Article

of W N - . ' ’

3. The evidensce for the prosecution may be abstracted as follows:

@, Lieutenant Colonel Nathaniel A. Jones, Chaplain (p. 9).

In addition to my duties &s chaplain I have been custodien ot the En-
listed Men's Service Olub and its fund since 1936, except for certain
periods when I was temporarily absent from duty as follows: October
14 to November 4, 1936; August 29 to September 17, 1937; November 1
to December 6 or 7, 1937; March 23 to June 8, 1938, Accused helped me
.in the administration of this fund. He was clerk, bookkeeper and
steward of the club. He made entries in the Council book and made up
 the vouchers. He was also cashler on duty every other night. Beveral
other men served as cashier the alternate nights, Richard Bonhurst, James
Harding end Jack Streiter. Accused also had the operating fund at all
times, It ran from $30 to $200. There are two sares and a stesel locker
in the club. To one of the safes I alone carried the combination. To
the other safe both the accused and I had the combination, and he and I
aich had a key to the stesel locker but the other cashier did not. The
wperating fund was used to make change and cash ¢hecks. When there
were not sufficient undeposited funds on hand, the operating fund was
increased by money that came from the orgsnizations. No other indi-
‘yiduel but Funderburke and me had access to the entire operating fund,
‘The cashier would have access 10 $15 or $25 that would be taken in and
put in the cash register. As this operating fund was built up it was
deposited in the Guaranty Bank and Trust Company. Funderburke and I
made the deposits. (A trunk full of the records of the Enlisted Men's
Club Fund was marked Exhibit A for identificetion.) I have recently
examined these records personally., I have found discrepancies falling
under two heads, money paid by organizations which weas missing and cer-
taln amounts missing from the daily or petty cash., Some amounta were
missing during my incumbency as custodian and some during my absence.
During my recent exemination I found part of the records of the fund
t0 be missinges Then I found the missing part of the record, certain
sub-vouchers, in a file in the oftice used by accused. On January

24, 1938, there wes missing $34.20 or $34.30, the cashier's report
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on that night, when we bhad a dence., This amount was not entered, not
taken up in the books. Other discrepancies were February lst, $10,.50;
February 6th, $10; February 13th, $10; February 20th, $10. There is
another one which makes the total amount $50.50. There is a dis-
crepancy on June 5, 1938, Privete Richard Bonhurst weas on duty that
night and signed the cashier's report tor $24.75. This report was
not bound in with the cashier's reports, but was found by me between
some papers that had been filed. There was another report for $9.75,
a difference of $15. The lower amount in each case was entered in
the journal and the larger emount omitted. Accused made the entries,
The bank deposits show that there was not more befing deposited than
was coming in. The fund was checked, audited, and inspected at the
end of each month. It always balanced, except a discrepancy of $10
in March. I got the money that was picked up on the books. I put

it in the safe in the operating funds. I never put it in my pocket.
These funds that were received from units were apparently not picked
up on the books. They do not show, I found a number of special
vouchers that had been concealed, I have them here. They have not
been tampered with.

Cross-Examination. I was designated by headquarters on
September 6, 1935, to act as custodian of the Enlisted Men's Club
Fund. The order does not specify particularly the nature of my
duties but 1is a general order that I be custodian of the fund.
(Constitution and By-Laws of the Enlisted Men's Club introduced in
evidence as defense Exhibit 1, Certain parts thereot were read pro=-
viding, emong other things, for a Board of Directors of five members
40 be elected for one year by the units which they respectively rep-
resent. The membera will in turn elect from among themselves a chair-
man, a secretary and a treasurer. The board will meet weekly and, sub-
ject to the approvel of the commanding officer, shall have charge of
all activities of the club., The chairman and the board of directors
will eudit property end accounts monthly.) During the period from
1935 to 1938, no such audit was made by the cnairman and the board of
directors that I know of. I think the chairmsn was an enlisted man
by the name of Kahm. I do not know whether he is still here om duty.
(Further provisions of the Constitution and By-laws were read to the
effect that the recreation ofricer shall be custodian of the club
funrds and shall meke all collections end all payments. The treesurer
shall assist the recreation ofticer as the latter may direct.) There
was a man by the name of Pundt appointed treasurer by the eouncil after
I became custodian., Accused was never treasurer. The Constitution
end By-Laws, especially with reference to this provision, were not fol-
lowed. . (Another p§ovilion ot the Constitution was read to the effect
that the custodian of the club shall be appointed by the recreation of-
ficer from among the members of the club. His duties shall include a
complete physical inventory of all club property at least once each
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thirty days.) I audited the fund monthly with the council. This is
the Couneil book. I certified at the end of each month -

¥ % % that the foregoing account is correct and
that of the amount for which I am responsible. §
is deposited with the bank to the
credit of the Enlisted Men's Club Fund, and
in cash is in my personal possession."

The certificate also says that the council finds the account correct,
that the scertificate of the responsible officer was exsmined and the
cash balance in his possession, check book, stubs and deposit bock were
exhibited to the council and verified. That took place. All the wvouchers
wore examined carefully as were the entries in the Council book and the
totals and the books were balanced. A physical inventory was made of
c¢lub property. Funderburke was detailed by speclal orders of headquarters
or the Second Air Base Squadron iIn the spring of 1936. At that time he
and the janitor were the only men employed there on special duty. I had
no civilien employees, except some waitresses in the resteurant, which
was open only at night. Outside of accused the only ones handling money
were the other men who were cashiers, Streiter, Bonhurst and Harding.
There were walters and two cooks, - Accused and another mam would alter-
nate as cashler. Accused and I were the only ones who had the combina-
tion to the safe, I dld not reveal it to enyome else., Accused had the
key to the steel locker and I had one. I did not give my key to anyone
else., The duties of the cashier were to receive the coupons exchanged
for merchendise and cash paid for msrohandise., At the close of business
it was his duty to count the cash and coupons and sign the report. The
cash and the coupons werse put in the safe. If accused was not there, it
wes put 1n the steel locker. Charles Norton is one of my cashiers at
present. It seems to me that R, J. Jones was cashier for a week or 80.
Norton waes not ceashier when accused was there,

(The witness here referred to a memorandum of his.)

I now refer to an item, First Bambardment Squadron, $80.25, 12/31/36.
This was not received. 8o far as I know it was not deposited in the
bank account,.

: {(The prosecution here stipulated that "all these items that
are set forth herein on this sheet of paper were deposited in the bank
to the credit or the Enlisted Men's Club Fund®.)
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I had no other person to assist me as clerk, bookkeeper or steward
except accused. Accused received this item of $80.25. I never re-
ceived it. It does not show im the voucher and it does not show in
the deposits or in eny entry in the Council book. It was in cash.
It was not deposited in the bank to the credit of the Enlisted Men's
Clud ‘ma. I have the figures here.

(8tipulation repeated that the amounts set forth on the
sheet of paper as payments t0 the Enlisted Men's Club Fund landed in

the bank.)

While under my observation I found nothing wrong as to Funderburke's
character. I never saw him convert any money of the c¢lub to his owmm
use. During the time covered by this specification there wes no op-
portunity for eny person other than Funderburke to have access to the
club monsey except the cashiers.

(Stipulation repeated that $1,260,75, the amount that ac~
cused is charged with embezzling, found its way into the bank.)

~ On or about Janmuery 1, 1937, there was an item for $80.25 which should
have been and waes not deposited. Accused signed for it on the col-
lection sheet of the First Bombardment Squadron. It was paid in cash.

(The record shows the following:

"Defense Counsel. It has been conceded that it
was deposited,

“Answer: The witness did not so concede.” (p. 49)).

On January 27, 1938, accused failed to enter $34.30. He took that
money. I know it beceuse I have the cashier's slip on which it is
listed but it is not accounted for. It was handled by accused but not
taken up on the voucher. It was $34.30 that he could uss. On that date
there is shown as received $94.90 in soupons and $34.30 in cash. $34.30
was not entered. It was on a memorandum as recelived., It was taken out
of the operating fund., It was money that he could uss., I counted the
money, This $34.30 was turned over to me personally the morning after
the dance.* It was money that accused could use, he must have misap-
propriated it., This item of $50.50 I do not kmow whether I received

it, presumably I did. The cashier's report shows that that amount was
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received. On the‘5th of June 18 an item of $15. Here is the cashier's
report for $9.75 but between two pages or some papers that had been
filed I found a report signed by Richard Bonhurst and whisch showed the
restaurant received $24.75 on the night ot June 5, 1938, The substituted
report shows $9.75, a difference of $15, between the genuine original
voucher and the substituted voucher. I was pot custodian then, Major
Welch was. All these papers that I have desecribed were in the possession
of the officer in chargs of the club. This paper was found between some
pages of anothsr-file that it did not belong in, I didn't find it un-
til after accused ceased to be clerk in the club.

b. Major Homer B. Chandler, Air Corps (p. 57). I worked as
a state accountant in 1915, 1916 and 1917. I have been Post Exchange
officer off and on for about fifteen years and have audited many of the
accounts.

(Defenss counsel conceded that the witness %"is qualified to
tell us about figures®, that the records are bulky and voluminous, and
that "this §1370 or $1360.55 on this statement is a correct representa-
tion ot a study of the records of the various units in the military ser-
vice, subject, of course, to any errors that may appear and that the
fact can be arrived at by a study of the records in general.)

I audited the Enlisted Men's Cludb Fund commencing about November, 1938,
and including June, 1938, comparing the Enlisted Men's Club Fund records
with the organization records.

(Defense agrees to the accurasy of these records.)

I mede a ¢ross check of ons fund against the othsr. I found a total
discrepancy in the neighborhood of $2,000, but I cannot tell exactly.
Examination of the vouchers of the organizations showsd certain pay-
ments to the Enlisted Men's Club Fund which had not been picked up in
that fund. My audit also showed a disorepancy in the amount in the
fund book and the total of the cashier's daily receipts., Here is an
item, "$80.25, First Squadron, P. Funderburke". That represented a
payment by the First Squadron to the Enlisted Men's Club, but it was
not picked up on the records of the club fund. It was signed for by
*p, Funderburke”. Thess are the items that I found that had been paid
to the Enlisted Men's Club Fund by the various units which were not
picked up on the records of the club.
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(Defense stipulates to the correctness of the memoran-
dum. The memoranthum in the record is as follows:

*12/31/36 $ 80.25 1st S8q. 3/11/38 § .25 Q.M.C.
4/30/37 70.00 1st 8q. 3/31/38 88.50 Q.M.C.
1/7/ 37 2,75 Hq. Sq. 4/30/38 89,75 Q.M.C.
8/31/357 91.00 Hg. 8q. 9/10/37 32,00 2nd A.B. 8q.
11/3%0/37 101.75 Hq. 8q. 2/ 7/38 11.75 2nd A.B. 8q.
12/31/37 92.25 Hq. 8q. 2/10/38 32.25 2nd A.B. Sq.
2/ 1/38 83,75 Hq. Sq. 3/10/38 8.25 2nd A.B. Sq.
5/ 2/38 67.25 Hq. 8q. 6/ 9/38 33.25 2nd A.B. Sq.
6/ 2/37 16.00 Q.M.C. 7/ 8/38 14,75 2nd A.B. Sq.
6/ 2/37 49.50 Q.M.C. 5/31/28% 101,00 99th Sq.
3/ 1/38 98,50 Q.M.C. 6/30/38 96,00 99th 8q.*
* Presumably a clerical error for 38.)

I found cashier's report discrepancies for three months. The reports
had been destroyed prior to that time.. In January the cashier's re~
port showed $298.85 and the amount picked up was $264.55, which left
a difrerence of $34.30. Tor February, 1938, the cashier's reports
showed $297.15. The amount picked up was $246.65, making a differ-
ence of $50.50. In June, 1938, the cashier's reports showed $233.36.
The amount picked up was $218,36, making a discrepancy of $15. The
total of the discrepancies for these three months was $99,90.

Cross-Exsmination. My testimony is predicated only on
books and records,

8+ Major Jemes W. Hammond, Air Corps (p. 62). I am custodian
of Base Headquarters and Second Air Base Squadron Fund. I have a record
of the fund with me. The Second Air Base Bquadron made a payment to the
Enlisted Men's Club September 10, 1937, of $32. The payment was made by
me as custodian. On February 7, 1938, a payment was made by me as cus-
-todian of the Second Alr Base Squadron Fund to the Enlisted Men's Club
Fund of $11.75; on February 10, 1938, of $32.25; on March 10, 1938,
of $8.85; on June 9, 1938, of $33.25; and on July 8, 1938, of $14.75.
Some of these payments were made in cash and somes by c¢heck. Ny records
show that Paul Funderburke signed for them. I do not recall wio actually
received them. Here 1s a check for $14.75 and the stamp on the back of

it 18 Enlisted Men's Club.

4, Captain Joseph C. Denniston, Air Corps (p. 69). I em
Commanding Officer, Headquarters and Headquarters Squadron, Ninth Bom-
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bardment Group, GHQ Air Force, and custodian ot the fund ot that or-
ganization. I have a record of the fund with me. Upon consulting
the collection sheets I find that my organization made a payment to
the Enlisted Men's Club of $91, August 31, 1937, and that Paul Funder-
burke, secretary, signed for 1it.

(Stipulation made that "these amounts were paid by this or-
ganization® to the Enlisted Men's Club.) ‘

Payments were also made by me as custodian to the Enlisted Men's Cludb

as follows: November 30, 1937, $101.75; December 31, 1937, $92.25; Febru-
ary 1, 1938, $83.75; May 2, 1938, $67.25.. These items were pald in cash
except one, May 2, 1938, by check. Some I paid myself end some I did
not. I cannot say which. I cannot say who received the items personally.
It was either one ot two people. Colonel Jones' name does not eppear on
the vouchers, the collection sheets. If the money were paid to him it
would appear. I am a member of the Council. There was no audit made for
almost & year and a half., The last audit was in 1935, or the first of
1938, I 4id not sees the Council book until this swmer. .In the latter
part I audited the books dbut not that part pertaining to Funderburke.

8+ Second Lieutenant Brooke E. Allen, Air Corps (p. 75).
I am custodian of the First Bombardment S8quadron funds. Turning to
the record for December, 1936, there is a payment of $80.25 made to the
Fnlisted Men's Club from the First Bombardment Squadron. Om April 30,
1937, we made a payment of $70 to the Enlisted Men's Club. In both
cases Paul Funderburke signed for the payments., I did not mske the
payments personally. The payments were in cash. ' -

Cross-Exemination. I do not know whether they were paid to
Funderburke or Colonel Jones. I am getting the information merely from
records, 4

!

. Exsmination by the court. At that time I was not custodian
of the fund., Major Duncan was. A junior officer assisted him. I do
not know who delivered the money, They do not have an enlisted men do
that in the First Squadron. They alweys have an ofiicer make payments.

{(Stipulation thet a payment g made by Headquarters Squadron
of $2.75 on January 7, 1937; that this/a bona fide entry and that had
the witness been propounded the same questions with reference to that
entry, the seme answers would have been given.)
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f. First Lieutenant Richard T. King, 99th Bombardment
Squedron, Air Corps (p. 77). I am squadron adjutant and custodian
of the fund. I have the squadron fund records with me. Iooking at
them, the collection sheet for May shows a payment on May 3, 1938,
of $101 to the Enlisted Men's Club. It was signed for by Paul
Funderburke, secretary. At the end of June there was a payment made
by the 99th Squadron to the Enlisted Men's Club of $95, signed by
Paul Funderburke. I did not make these payments personally. I do
not know whether they were made in cash or by check.

Cross-Examination. I have no knowledge to whom thess items
were paid, t0 Funderburke or Colomel Jones., The payments were made by
Lieutenant Summerfelt at the end of May and Lieutenant Baylor at the
end of June.

g+ Captain Richard F. Stone, Quartermaster Corps. 1 am in
command of the Quartermaster Detachment and am custodian of its fund.
I have certain parts of the fund records with me, I ean see from the
records that the Quartermaster Detachment paid a total of $65.50, June

2, 1937,

(Stipulation that the remainder of the items listed under
Quertermaster Detachment payments to the Enlisted Men's Club are cor-
rect, namely, March 1, 1938, $98,50; March 11, 1938, 20¢; March 31,
1938, $88.50; April 30, 1938, $89,.75.)

These items on June 2, 1937, were receipted for by Paul Funderburke.

Cross-Examination. The items were paid by cash, they were
not paid by me personally. I em unable to state to whom the paynments

were made.

h. Major Clarence H. Welch, Air Corps (p. 82)., From March
23 to June 6, 1938, I was Base Exscutive, Base S-1, Personnel Base Ad-
jutant, part ot the time, and performed all the duties normally as-
signed to Colonel Jones except Base Chaplain, I was custodian of the
Enlisted Men's Club during this period. Certain payments indicated on
the records of the club were received by me shown by a signed voucher.
Punderburke was steward of the club, made the routine daily collections
and the collections that come in at the end of the month at pay day.
Verbal instructions were given to these people that I, as custodian of
this fund, should receive the payments, that the payments should be
made to me. Instructions were given that if I were not at the club,
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they were to come to Headquarters. The only payments that were made
to me I signed for. :

(After examination of the records of tne club the wit-
ness continued.)

The records fail to show a payment of $88.,50 from the Quartermaster
Corps at the end of March. On April 30, the records show no receipt
of $89.75, If I had received these sums they would be on these
vouchers, they are not on them. There are no records 1nd1'.cat1ng a
payment of $67.25, May 2, 1938, from Headquerters Squadron. I did
not receive such a payment. The records fail to show a payment of
$101, May 31, 1938, from the 99th Squadron. I am certain that I did
not receive the money. I made a penciled notation of the orgenization
and the amount of moneys paid to me and kept that in my possession un-
t11 the proper wvoucher could be prepared. Had I received that payment,
it would be in penciled notes and later checked back against the woucher.
I did not receive it. When money was paid I would hold back what was
needed to pay our personnel and what accused might need for change.
The rest was prepared for deposit.: I did not deposit personally.
Sergeant Farrell deposited it for me at the same time that he made de-
posits for the other fund for which I was responsible., In maintaining
this fund I had only such help as Funderburke gave me. He made all
entries. I made no entries other than checking the records. At eleven
o'clock in the morning on July 23rd, the date accused was put in the
guardhouse, I had a conversation with him that lasted ons and one-half
hours. I t0ld accused that thé records of the club failed to show the
whereabouts of certain receipts of payments made by the squedron, that
-I as Base Executive was meking an informel check, that it appeared that
funds were missing, that there would be further investigation that
might result in charges against him, that he need nmot say anything that
might tend to ineriminete him, and that anything he might say could be
used against him, that he did not have to answer questions unless he
wanted to. I told him I could not understend the discrepancies. He
said: "I don't ses why you are worrying. You did not get the money."
I said: "™fhers is the money?® He said: "I capnot tell you where it
is.” I asked him whether he had used any money for horse }acing, and
he said: "Occasionally I bet $2.00, but never more than that.” I
asked him whether he hed sent money home. He said that he had note A
day or so after the departure of Chaplaln Jones, accused told me that
he did not have a key to the cash register, that it had not been left
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by Chaplain Jones. The funds were augmented from day to day and at the
end of the month, but the money left on hand was for the payment of per-
sonnel and cnange. I personally attended to seeing that the funds were
deposited. I permitted accused to have some of these funds in his
possession. ‘

Cross-Exemination. I do not know of my own personal know-
ledge whether accused embezzled any of the funds,

1. Ceptain Jemes 8. Neary, Ordnance Department (p. 91)., Be-
tween November 1, 1937, and December of the same year I was custodian
of the Enlisted Men's Club FPund. Accused helped me. He was secretary
of the club, made entries in the fund book, prepared the vouchers for
ny signature, received the funds and deposited the same in the bank.
The funds of the club were kept in the bank except a small opérating
fund to which the secretary hed access,

‘ (The following questions were enswered after the witpess
had examined the records of the club.)

I do not find that Headquarters Squadron paid £$101.75 to the cludb at the
end of November, 1937. I did not receive such a payment. Accused went
to the bank with the deposits during my custodianship.

Cross-Exemination. I do not know of my own personsl know-
lsdge that accused embezzled any funds belonging to the club.

1. Private First Class Richard Bonhurst, Base Headquerters
and Second Alir Base Squadron (p. 94). I eam police and prison clerk
end on my own time I work in the Enlisted Men's Club as cashier. I
have been doing so five montha. W¥While so working cash comes into my
hends averaging $20, from $5 to $50, to pay the persomnel and other
expenses. The money comes from men who purchase erticles there. I
have to account for it at the close of each day.on the cashier's re-
porte I do not have access to the operating fund.

X. Privete First Class James Harding, Base Headquarters and
Second Air Base Squadron (p. 97). I work in the Air Corps supply of-
fice and on my own time have recently worked at the Enlisted Men's
Club es cashier. As such I had possession of the monsy in the cash
reglster. We started off with $15 and it usually ran up to $90 or
$100 at the end of the day at the beginning of the month., We had to
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account for it every day. At night there was a balance made., At the
end of the day we brought it into the Chaplain's office and put it in-
to a trunk that was locked.

l. Private Charles Norton, 18th Reconnaissance Squadron
(p. 99)¢ I work in the kitchen of the general mess and also in the
Enlisted Men's Club as cashier end spare man. As cashier funds came
‘into my possession varying from $20 to $70. At the end of each day
we made a report and the accounts had to balance. I did not have
access to the operating fund.

m. Lisutenant Colonel Nathaniel A. Jones, recalled (p. 102).
After being requested to examine the records, the witness testified:
A payment of $98,50 from the Quartermaster Detachment on March 1, 1938,
was not picked up. A payment of $83.75 from Headquarters Squadron on
February 1, 1938, was not picked up.

(The defense stipulated that funds listed in the memorandum
were not picked up on the vouchers but called attention to the fact
that the prosecution had previocusly stipulated that they landed in the
bank, )

n. Major Homsr B. Chandlsr, Air Corps, recalled (p. 104).
In my audit I checked the bank deposits maede by the Enlisted Men's
Cludb Fund to see whether there was any excess, There was no excess
indicated. None of the shortage appeared as bank deposits,

4. The defense offered no evidence but twice (pp. 42, 107) moved
for an acquittal on the ground that, in view of ths stipulation that
the sums alleged to have been embezzled were deposited in the bank, the
prosecution's evidence did not make out a prima facie case of embezzle-
ment, but, if anything, of larceny. The court denied the motions.
8ince the trial, counsel for accused has argued orally before the Board
and filed a brief embodying the same contentions,

5. One preliminary question should first be settled, The fact
that the Constitution and By-laws of the Enlisted Men's Club were not
followed is immaterial. That faot gave accused no authority to make
way with the club's funds. )
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6. The most important question is whether the record supports
a finding of gullty of wrongful conversion of the funds of the En-
listed Men's Club, leaving to later paragraphs of this holding the
question whether the offense was embezzlement or larceny. There
would be less occasion for discussion of this point if the stipule-
tion had not been made that the sums which accused is charged with
embezzling were deposited in the bank to the credit of the Enlisted
Men's Club (pp. 36, 37, 40, 41). That stipulation is contradicted
by the two principal witnesses for the prosecution (Jones, pp. 19,
36, 39, 49; Chandler, p. 104). Nevertheless, the Board may not dis-
regard the stipulation as improvidently made, but must accept the
facts stipulated as though they were proved to demonstration. To do
otherwise would be unfair to the defense; as, but for the stipula-
tion, the defense might perhaps have orfered evidence tending to
prove such deposit. Indeed on his call at this office, the defense
counsel said that he would have done so., If the stipulation be so
accepted, 1s there in the record prima facle evidence of guili? The
theory of the prosecution was that, although the payments made to the
club were in fact deposited in the bank, the accused tock from the
operating fund en equivalent amount which was omitted from the books
(pp. 39, 43; pp. 106, 107; pp. 109, 110). There is, it is true, no
direct evidence of accused having taken any money from the operating
fund; bdut embezzlement is rarely committed in the presence of wit-
nesses., The usual method of proof of embezzlement is the method fol-
lowed by the prosecution in this case, namely, by audit of books of
account. Evidence from account books is alone sufficient to support
a conviction (Dig. Ops. JAG 1912-30, sec. 1563 (4)). The audit in
this case, plus the testimony of Chaplain Jones end other witnesses,
meke out a prima facie proof of certain shortages, that certain sums
were received but were not entered on the books. As it was accused's
duty t& make such entries; as he had access to the moneys of the club;
as Chaplain Jones, the only other person having such access during
most of the time, denied taking the money and there exists no evidence
indicative of his guilt; as the other cashiers hed access to petiy
cash only and were required to balance their cash at the close of each
day's business; a prima facie case is made out against accused. The
shortage was proved, others are excluded as possible embezzlers; and,
even if he did deposit receipts as stipulated, accused had access to
the operating fund, andcpportunity to take money from it. The operating
fund does not appear ever to have been counted or audited separately,
The Board is forbidden to weigh the evidence, and can require no more
than a prima facie showing of guilt, i.e., some evidence on which reason=-
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able men might conclude that accused was guilty. The Board believes
that the record contains such evidence.

7. In Dig. Ops. JAG 1912-30, section 1563 (2) and (3), it was
held:

"Any adult man who receives large sums of money from
others <for which he is responsible and accountable, who
wholly fails either to account for or to turn them over
when his stewardship terminates, can not complain if the
natural presumption that he has spent them outweighs any
explenation he may give, however plausible, uncorroborated
by other evidence. C. M. 123488 (1918).

. "An officer in charge of trust funds who fails to
respond with them or account for them when they are called
for by proper authority can not complein if the natural
presunption that he has made eway with them outweighs any
uncorroborated explanation he may meke, especielly if his
explanation is inadequate and conflieting. * * *, C. M.
123492 (1918),"

To the same eftect 1s section 1528 (2) and (3), same digest. In the
present case not even an explanation of the shortage is offered on be~
healf of accused.

8, The prosscution's witnesses in many instances testified that
receipts for payments on the orgamization collection sheets to the In-
listed Men's Club Fund were signed *P. Funderburke®™. The prosecution
8ls0 relied on other receipts signed by the several cashiers., In no
case were these papers formally introduced in evidence, though they
seem to have been present in court; nor was the handwriting proved to
be that of accused or the cashlera. In failing to offer the papers in
evidence, the prosecution relied upon the Manual for Courts-Martial,
paragreph 116 &, subparagraph beginning on page 119, line 9. Notwith-
standing that paragraph, the Board believes that, since the eollection
sheets and receipts were the very foundation of its case, it would
have been better for the prosecution formally to introduce them in ev-
idence. However, in view of the subparagraph cited from the Manual
and the circumstance that the collection sheeta and receipts were un-
doubtedly available to the defense and the court for exemination, if
desired; the Board thinks thaet it would be {00 technical to throw

-14-
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out this evidence and thereby invalidate the conviction, solely be-
cause the collection sheets and receipts were not formally intro-
duced in evidence,

9. A further question is raised by the tailure of the prosecution
to prove the handwriting ot the signatures on the collection sheets and
receipts purporting to be those of accused and the cashiers. Howsver,
the Manual for Courts-Martial, paragraph 116 b, last sentence, reads
as follows: '

‘%A failure to object to a proffersd document on the
ground that its genuineness has not been shown may be re-
garded as a waiver of that objection.”

Not only was there no objection by the defense t0 the failure
of the prosecution to prove the handwriting on the collection sheets and
receipts, but the derense counssl made two concessions or stipulations.
On page 58, he stipulated:

w* % ¥ T yi)] concede that this $1370.00 or $1360.55,

‘on this statement, is a correct representation or a study
ot the records of the various units in the military ser-

“wice, subject, of course, to any errors that may eppear.”

w* * * png that the fact cam be arrived at by a study
of the records in general?"

On page 60, he stipulated to the correctness of a 1ist of -

wk ® % tyqe items that you found that had been paid to
the Enlisted Men's Olub and the various units that paid
them and which were not picked up on the records of the
Inlisted Men's Club?”™

Though the above stipulations are somewhat indefinite, they.appear to be
a concession that the list on page 60 of the record represents items in
fact paid to the club or some representative of it and not picked up on

its accounts.

Furthermore, if, as stipulated, the amounts in question were
in fact deposited in the bank to the credit of the Znlisted Men's Club,
it makes no difference who received 'theun in the first place and signed

- l8 -
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recoipts for them. The theory of the prosscution 1s that accused took
the money from the operating fund, to which he and Chaplain Jones alone
had access. A shortage exists, Chaplain Jones and accused alone had ac-
cess to the moneys of the club, and Chaplain Jones denies taking any
money of the club and no evidence indicates that he did. The inference
is therefore justifiable that accused did so.

Also, one item of $34.30 does not depend on a signature at
all. Ohaplain Jones testified positively that he received and counted
it, but that it was not taken up on the books (p. 53). He elsewhers
testified that accused kept and made entries in the books (p. 1l1), and
that he (Chaplain Jones) put all money so received into the operating
fund (p. 19), which accused had in his possession at all times (p. 13).

10, The Board next considers the argument made by defense counsel
at the trial (pp. 42, 107), and in oral argument and brief befors the
Board, that, in view of the stipulation that all the items to which the
witnesses for the prosecution testified were deposited in the bank to
the credit of the Enlisted Men's Club, and of the contention of the
prosecution that accused toock the moneys in question from the operating
fund, the offense committed by accused, if any, was larceny end not em-
bezzlement., It bas been held many times that if a salesman in a store
tekes cash from the ti1ll, his offense is larceny and not embezzlement,
on the theory that the till is the proprietor's place to keep his money,
‘and that money therein is in his possession and not in that of the sales-
man. The contention of the defense counsel appears to be that the position
of this accused was similar to that of the salesman., Ths Board thinks it
more like that of an agent operating a store for an absent proprietor, or
the manager of a filling station owned by an o0il company. If such a per-
son made way with the money of his principal, his offense would be em-
bezzlement and not larceny. BSo also, a bank teller to whom the cashler
delivers a fixed eamount for which he is required to asccount, and who
makes way with some of it, is gullty of embezzlement and not larceny
" (Flower v. United States, 116 Fed. 241). In the instent case, tres-
pass, an essential element 0f larceny was not present. To the con-
trary, the evidence shows that the accused had access to and lawful
possession of the funds of the club, including the operating fund
(Re 11-14). The Board thserefore thinks that even by a striet applica-
tion of the tests used in the civil courts, the present offense was
embezzlement. Furthermore, recent decisions of the Board of Review
and The Judge Advocate General have tended to draw the line betwsen
embezzlement and larceny so as to include debatsble territory within
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the field of embezzlemsnt (Dig. Ops. JAG 1912-30, Supp. VII, secs.
1528, 1533 (3). See also CM 155621; Moore v. United States (160
U.8. 268); Grin v. Shine (187 U.S, 181); Henry v. United States

(50 D.C. App. 366)). The Board concludes that the offense committed
was embezzlement and not larceny.

11, The Board of Review holds the record of trial legally suf-
ficlent to support the findings and sentence.
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WAR DEPARTMENT
In the Orrice of The Judge Advocate General
Weshington, D, &.

Board of Review
CM 210952

dAN 2 6 1930

UNITED STATES EIGHTH CORPS AREA
Trial by G.C.M., convened at
Fort Bliss, Texas, November
16, 1928, Dismissal and con-
finement for one (1) year.

A )

First Lisutenant mo M.
CONNOILY (0-282536), In-
Tantry-Reserve, : »

OPINION of the BOARD OF REVIEY - *
KING, FRAZER and CJ!\MPBEI.L, Judge Advocates.
] |

K 1, The record of itrial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
. 1ts opinion, to The Judge Advocate General.

2, The acocused was tried upon th/o following cherges and specif-
ications: ' . '

CHARGE I: Violation of the 934 Article of War.

Specification 1t In that First Lieutenant Leo M, Comnolly, -
Infentry Reserve, while on active duty and being at
the time custodien of the company fund of Company

. 2881, Civilien Conservation “Corps, did, as custodian
of said fund, at or near Globe and Williams, Arizona,
from July, 1936, t0 August, 1938, teg.oniously em-
bezzle by fraudulently converting to his own use the
sum of about $863.79, property of the Company Fund,
Company 2881, Civilien Conservetion Corps, which came
into his possession by virtue of his office.

Specification 2: In that First Lieutenant Leo M. Comnolly,
Inrantry Reaervo. while on active duty and being at the
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time custodian of the company fund of Company 2881,
Civilien Conservation Corps, did, at Globe, Arizona,
on or about May 18, 1938, with intent to defraud,
falgsely make in its entirety a certain receipt in the
following words and figures, to wit:
"$306.51 ~ cash.
"Receipt of the above cash payment this date 1is
acknowledged, and statement made that same pays
ift full the Fund Account up to and including
April 30, 1938,

"L. V., STRUKAN CO.
"Globe, Arizona
"By Eva Strukan®

which said receipt was a writing of a private nature, which
night operate to the prejudiqe of another.

Specification 3: In that First Lieutenant Leo M, Comnolly,

Infantry Reserve, while on active duty and being at the
time custodien of the company fund of Company 2881,
Civilian Conservation Corps, did, at Globe, Arizona, on
or about May 18, 1938, with intent to defraud, falsely
meke an entry, to wit:

"Paid 5/18/38
*Eva Struken®

on an invoice from Louis V. Strukan to CCC Camp F-29-A,
for the month of April, 1938, in the amount of $306.51,
which said invoice was a writing of a private nature,
which might operate to the prejudice of another.

CHARGE IXI: Violation of the 95th Article of War,

Specification 1: In that First Lieutenant Leo M. Comnolly,

Infantry Reserve, while on active duty and being at the
time custodian of the company fund of Company 2881,
Civilian Conservation Corps, did, as custodian of said
fund, at Williems, Arizona, on or about June 1, 1938,

with intent to deceive the auditor of said fund, of-
ficielly make, sign, and present to Captain G. D. Hastings,
Infantry Reserve, auditor of said fund, the following cer-
tifricate in the council book of said company to the ac-
count of said fund for the month of May, 1938:
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"I CERTIFY that the foregoing account for the month
of May, 1938, is correct, and that of the amount for which
I am responsible Ninety Seven and 86/100 Dollars ($97.86)
is deposited with the Valley Nat'l Bank, Globe, Ariz, to
the credit of the Company Fund, Co *2881%, CCC, and Thres
Hundred Three and 60/100 Dollars ($303.60) in cash, is
in my personal possession,

*L. M. Connolly

"lst Lt Inf Res

"Commanding,"
*June 1, 1938

‘which certificate’was false and known by said First Lieu-
tenant Leo M. Connolly, Infantry Reserve, to be false in
that said account was not correct as it showed an ex-
penditure of $306.51 to L. V. Strukan Company, Globe,
arizona, on May 18, 1938, which had not been made.

Specification 2¢ In that First Lieutenant Leo M. Connolly, In-
‘fentyy Beserve, while on active duty and being at the time
custodian of the company fund of Company 2881, Civilian
Conservation Corps, did, as custodiasn of said fund, at
Globe, Arizona, on or about May 18, 1938, with infent to
deceive the auditor of said fund, officially mske, sign,
and present to Captain G. D. Hastings, Infantry Reserve,
auditor of said fund the following certificate:

"COMPANY FUND, Company 2881, CCC, Cemp F-29-A, Globe
Arizona, kay 18, 1938.

*I certify thet I have this date paid to L. V. Strukan
Compeny, of Globe, Arizona, the sum of $306.51, in cash,
seme being peyment in full for the Fund Account up to and

inecluding April 30, 1938,

"L M Connolly
*L. ¥. Connolly
*lst Lt. Inf-Res
"Commending, "
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which certificate was false and known by said First
Lieutenant Leo M, Connolly, Infantry Reserve, to be
false in that said payment of $306.51 to L. V. Strukan
Company, Globe, Arizona, had not been made.

CHARGE III: Violation of the 96th Article of War.

Specification 1l: In that First Lieutenant Leo M. Connolly, In-
fentry Reserve, while on active duty, did, at or nesr Wil-
liams, Arizona, on or about August 8, 1938, attempt to com-
mit. suicide by willfully shooting himselr in the chest with

_a-pistol. .

Specification 2: In that First Lisutenant Leo M. Connolly, In-
fantry Reserve, while on active duty, did, at or near Wil-
liams, Arizona, on or about August 8, 1938, willfully shoot
himself in the chest with a pistol, thereby unfitting him-
self for the full performance of duty from on or about
August 8, 1938, to on or about September 12, 1938,

He pleaded not guilty to Charges I and Il and all specifications thereunder,
and guilty to Charge III and specifications thereunder, and was tound guilty
of all charges and specifications, He wes sentenced to be dismissed the
service, to forfeiture of all pay and allowances due or to become due, and
to confinement at hard labor for one year. No evidence of previous con-
victions was introduced. The reviewing authority approved the sentence

and forwarded the record of trial for action under the 48th Article of

War.

3. With respect to Specification 1, Charge I, evidence was intro-
duced showing that the accused, a First Lieutenant, Infantry-Reserve,
performed active duty with the Civilian Conservation Corps in Arizona,
continuously from July 1, 1936, to date of trial, November 16, 1938,
and that he was on the latter date serving a tour of active duty ter-
minating on December 31, 1938 (R. 8, 9; Ex. l-A, 1-B, 1-C, 1-E, 1l-F).
The accused was in command of Company 2881 from July 1, 1936, to June
30, 1938, when the company was disbanded as an active organization. He
was the official custodian of the Company Fund from July 1, 1936, to
August 8, 1938 (R. 10, 11, 12, 52}, at which time the fund was taken
over by captain George D. Hastings, Infentry-Reserve (R. 18). Captain
Hastings and Captain Thomas Tway, both Reserve officers on active duty
with the Civilian Conservation Corps, were detailed, on or about August
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8, 1938, to make an eudit of the Company Fund of Compeny 2881. An ;.
audit was made by them covering the period October, 1937, to June,
1938, inclusive, end a shortage of approximately $863.79, the amount
set forth in the specification under discussion, was disclosed (R.
17, 18; Ex. 9).

4. The allegations contained in Specifications 2 and 3, Charge
I, and in Specifications 1 and 2, Charge II, comprise acts so inter-
related as to make it advisable to give them consideration as though
they consisted of ons continuing transaction. Briefly, the evidence
adduced at the trial relating to the above-described specifications,
may be summarized as follows:

During the month of April, 1938, Company 2881, Civilian .
Conservetion Corps, commanded by the accused and located near Globe,
Arizona, purchased from Louis V. Strukan, & grocer at Globe, pro-
visions for the company mess totaling $306.51 (Ex. 4). There be-
ing insufficient funds in the Company Fund to meet this obligation,
the accused, on May 18, 1938, entered in longhand at the bottom of
" the last sheet of the bill the following:

"Paid 5/18/38
"Eva Strukan" (Ex. 4.)

Eva Struken was the daughter of Louis Strukan, the creditor, and
his bookkeeper (Exs. 10 and 11). On the same date the accused pre-
pared on a single sheet of paper & typed certificate showing the ac-
count to have been paid by him in cash on that date, beneath which
certificate he prepared a receipt acknowledging payment in cash of
the account in full. The certificate was executed by the accused
and to the receipt he signed the neme of Eva Strukan, as follows:

L. V. Strukan Co.
*Globe, Arizona

¥By Eva Strukan® (Ex. 3.)

The amount of the Struken account was entered by the accused in the
May account of the Council book of Compeny 2881 as en expenditure
from the Fund on May 18 (Ex. 2). The receipted bill end prepered
receipt above described were filed with the account as Company
Voucher No. 19 in support of the expenditure entry in the Council
booke On Jume 1, 1938, the accused exscuted the customary certif-
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icate certifying to the correctness of the entire May account as
shown by the entries in the Company Council book. The Compeny Fund
account, showing payment of the Struken bill for May, 1938, was
sudited and approved by the Company Council on June 1 and again on
June 14 by Captain Hastings (R. 15; Ex. 5). The account of Strukan
was in fact not paid (Ex, 10). The accused had no authority whatso-
ever to sign the name of Eva Strukan to the invoice or to the certif-
icate showing payment in cash (Ex. 11).

S The accused havring pleaded guilty to Charge III and the two
specifications thereunder, alleging attempted suicide on August 8, .
1938, by shooting himself in the chest with a pistol and unfitting
himself for duty from August 8 to September 12, 1938, as a result of
the injury thereby incurred, no witnesses were called to testify to
the nature of the injury sustained, its cause and the resultant ef-
fect. That attempted suicide constitutes a military offense there
is no doubt (CM 202601, Sperti).

6. The prosecution introduced in evidence, without objection by
the defense, letters addressed to Captain Hastings and to Mr, Strukan
written by the accused immediately prior to his attempted suicide, in
which he admitted the financial shortage in the fund of Company 2881
and the forgery by him of the signature of Eva Strukan and stated
that he sought suicide as the only means of escepe from his finencial
difficulties and dishonorable conduct (Exs. 14, 15). The deposition
of Captain Milton W. Kingcaid, Infantry-Reserve, Headquarters Arizona
District, Civilian Conservation Corps, was received in evidence, from
which it appears that the deponent, as president of the board of of-
ficers appointed to investigate the alleged shortage of Company Funds,
interviewsd the accused in the hospital on August 14, 1938, while re-
covering from his self-inflicted injury, and the accused, after hav-
ing been fully apprised of his rights in the premises, voluntarily
- dictated and signed a full and complete confession to the embezzle-
ment of Company Funds and attempted suicide, although the formal
charges had not at that time been officially preferred (Exs. 12, 6).

7. The defense offered in evidence letters written by the ac-
cused to the Camp Educational Adviser, the Works Progress Administra-
tion imstructor, the landlady of the accused, the Camp Chaplain, and
the members of the company commanded by the accused in which he ex-
pressed regret that honor required him to take his 1life to compensate
for the wrongs he had committed against the United States Government,
and bidding them goodbye. Also, there was received in evidence a
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voluntarily written consent of the accused to withholding from
his pay funds sufficient to reimburse the Government for an in-
debtedness due it because of his financial peculations or inef-
ficlent administration of funds belonging to the Government or
any of its instrumentalities (Exs. B, ¢, D, E, F). The defense
put in evidence the deposition of First Lieutenant Harry N. Ren-
shaw, Air Corps, Randolph Field, Texas, showing an acqueintance
-with the accused since 1925, at which time they were fratsrnity
brothers in college. Deponent stated that accused was liked and
admired by the other students, played on the football team, worked
during the evenings end vacation periods to earn funds necessary
t0 permit completion of his college course, and bore an excellent
reputation (Ex., A). The accused presented to the court as char~
acter witnesses Llieutenant Colonel Otto Wegner, 7th Cavalry, Major
John H. Hilldring, Infantry, Major Carl B. Byrd, 8th Cavelry, and
Captain Roy J. laux, Infantry-Reserve, on acitive duty with Head-
~quarters Eighth Corps Area, all of whom testifised that they had
known the accused over a period of several years, except Colonel
Wagner, who had known him only since his confinement in September,
1938, . Colonel Wagner testified that the attitude of the accused
with respect to his obligations to the Government and his desire
t0 make full restitution of shortages found in his accounts was
an admirable one and that ™uy impression is that he is an excel-
lent man" (R. 29, 30). The other three character witnesses above
named testified that they had served with the accused and con-
sidered his services as superior or excellent and that he bore an -
excellent reputation in the Civilian Conservation Corps camps where
he had been on active duty (R. 23-29).

8. The accused, at his own request, was sworn as a witness,
having been first advised of his constitutional rights, and tes-
tified at great length showing the adverse financial ecircumstances
under which he was compelled to pursue his education at the Uni-
versity of Arizona from which university he graduated in 1930; that
he was engeged in the advertising business following his graduation.
He was married in 1932 and became the father of & little girl in
1934, He became unemployed in 1934 and was called to active duty
as a Reserve officer in the Civilian Conservation Corps at Stafford,
Arizona, in Japuary, 1935. Upon entering the service on his first
tour of active duty, he was financlally obligated in the sum of ap-
proximately $1800, Because of the pressure of his creditors and his
inability to meet theilr demands, despite earnest efforts to do so,

-'7.
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he took funds of which he was the official custodian and paid his’
oreditors, replacing the funds later when paid, but that the short-
eges thus caused increased with greater rapldity then he could re-
place them, and, consequently, when the company was disbanded in
June, 1938, there existed a shortage in the Company Fund, due to

the financial peculations in which he had been engaged for sometime,
equal ¢o0 the amount alleged embezzled., His financial condition had -
led to discord in his femily relations, end so, believing his situa-
tion hopeless and overwhelmed with shame end fear, he attempted to
end his life in the manner alleged. Under cross-examination by the
prosecution, the accused admitted all of the allegations contained

in the charges and specifications, expressed deep regret at his
actions and testified that it was his desire to make full restitution
to the Govermment; also that full restitution should be completed
from his November pay check under anp authorization to withhold his

. pay signed by him October £8, 1938, end that he now has had a position
offered to him end believes, if given the opportunity, he could mend
his femily relations and rehabilitate himself (R, 33-56).

' 9., REight of the nine members ¢f the general court-martial who
tried the accused joined in a recommendation to clemensy, which is
attached to the record following defense Exhibit YF¥, The clemency
recommendesd is that the period of the confinement adjudged be re- -
mitted, The gmunds for the recommendation are set forth as follows:

"(1) It appoarl that, except ror the offenses of which
this officer was found guilty, his reputation in
every respect was excellent.

© %{2) He has a wife and small child who are blameless of

-+ . eny connection with the offenses of which the of-
ficer was found gullty, but who will suffer graatly
if confinement 18 approved,

" "(3) In view of the largs debt this officer assumed :Ln'
order to get an education and the depression which
occured upon his graduation from college, the cir-

- cumstances over which he had no control were greatly
to his disadvantage. .

%(4) While intent to embezzle and forge wers clearly esteb-

" . . lished, it is not believed that this officer is really
of the oriminal type. It is further believed that he
has learned his lesson and will probably make a valuable
citizen,.”
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The assistant staff judge advocate who wrote the review of the rec-
ord for the Commanding General, Eighth Corps Area, recommended clem-
ency to the extent of a remission of that portion of the sentence
involving confinement. In this connection the Corps Area staff judge
advocate in his brief supplemental review said:

"I do not concur in the recommendation of Captain
Johnson that that part of the sentence relating to con-
finement imposed be remitted at this time. The President
in his discretion can reduce the confinement or remit it
in its entirety. Whether he does or not such confinement
as 1s confirmed by him will undoubtedly be served in this
Corps Area and at a later date the question of clemency
can further bes considered.”™

The letter from Senator Cerl Hayden of Arizona to The Adjutant General,
dated October 12, 1938, and coples of two letters inclosed therewith
fron neighbors of the accused officer, urging that clemency be ex-
tended, have been received and are attached to the record. The accused
has been in confinement at Fort Bliss, Texas, since September 17, 1938
(R. 29). It also appeers from the record that practically a complete
financial restitution has been made by the accused from his pay to the
Government (R. 50).

10. The court was legally constituted and the competent evidence
of record in support of the findings and sentence is clear and con-
clusive. No errors injuriously affecting the substantial rights of the
accused were committed during the trial. In the opinion of the Board
of Review, the record of trial is legally sufficlent to support the
findings and sentence and werrants confirmation of the sentence. Dis-
missal is authorized upon conviction of violations of the 93d and 96th
Articles of War, and is mandatory upon conviction of violation of the

95th Article of War. . .
. W , Saige A&vocate

=~ //
l/ ,’ ‘ cedudge Advocate

/ 4
uu-/ AL~ Tuige Adfocate.
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lst Ind.

War Department, J.A.G.0, . g 2 198 - To the Secretary of War.

1. Herewith transmitted for the action of the President are
the record of trial and the opinion ot the Board of Review in the
case of First Lieutenant Leo M. Comnolly, Infentry-Reserve.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings and
sentence, I recommend that the sentence be confirmed; but, in
view of the recommendation to clemency by eight out 0f the nine
members of the court including the President and the law member,
the repentant attitude of the accused, and almost complete restitu-
tion by him of the amounts embezzled, I further recommend that the
pericd of confinement be remitted. ,

3. Inclosed herewith are the draft of a letter for your aig-
nature, transmitting the record to the President for his action,
and a form of Exscutive action confirming the sentence but re-
mitting the period of corfinement, and djrecting that the sentence
as modiried be carried into execution, .

k(//@//é(l

W. Gullien,
Ma jor General,
The Yudge Advocate General.

4 Incls ~
Incl 1 - Record of trial.
Inel 2 « Draft of let. for
sig. Sec. of War.
Inel 3 - Form of Exscutive action.
Incl 4 - Let. from Senator Hayden,
with incls.
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UNITED STATES SEVENTH CORPS AREA

Vo Triel bY GeCoM., oonvened at
Fort Riley, Xansas, November 23,
1938. As to0 each: Dishonorable
discharge and confinement for
one (1) year. Disciplinary
Barracks.

Private EVERETT W. BONNER
(6862873), Private BERNARD
W. JUDD (6862748), and
Private JOSEPH L. RIIEY
(6861341), all Troop A,
Ninth Engineer Squadron.

HOLDING by the BOARD OF REVIEW
KING, FRAZER and CAMPEELL, Judge Advocates.

1. The record of trial in the case of the soldiers mamsd above
has beon examined by the Board of Review,.

2. The accused were jointly tried upom the following charge and
specification:

CHARGE: Violation of the 934 Article of War,

Specification: In that Private Everett W. Bomner, Troop A,
Ninth Engineer Squadron, Private Bernard W. Judd, Troop
A, KNinth Engineer Squadron, and Private Joseph L. Riley,
Troop A, Ninth Engineer Squadron, acting jointly, and
in pursuance of a common intent, did, at Fort Riley,
Kansas, on or about October 22, 1938, feloniously take,
steal and carry away one suit of clothes, value adout
Twenty-eight dollars, the property of Private Thomas W.
Head, Troop A, Ninth Engineer Squadron,

Each accused pleaded not guilty to and was found guilty of the charge

and specification. REvidence was introduced of the conviction of Bonner

by summary court for abssnce without leave from March 21 to 28, 1938,

the approved sentence for which offeunse was forfeiture of $10., No evidence
of previous convictions was introduced against Judd or Riley. Each was
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sentenced to dishonorable discherge, total forfeitures and confinement at
hard labor for one year. The reviewing authority approved the sentence as
to each, designated the Atlantic Branch, United States Disciplinary
Barracks, Governmors Island, New York, as the place of confinement, and
forwarded the record of trial for action under Article of Wer 503.

3« The evidence for the proseecution may be abstracted as follows:

: a. Herman Gruno (p. 6). I am owner of the Wardrobe Cleaners
in Junction City. On October 10, 1938, Privete T. W. Head, Troop A, 9th
Engineer Squadron, gave me an order for a new suit of clothes made to
measure, the fair cash valus of which was $25. On October 22d I left 1t
in the barrack of that troop on Privete Head's bunk. I know it was his
bunk because I looked at the tage This was between 11:00 and 12:00 in
the morning. The trousers were over the oross bar of a hanger and the
coat over the top of that and then & paper bag was over the top of the
sult. There was also a vest. The suit was brown, small plaid. The man's
name and the number were on the inside coat pocket and on the wateh pocket
of the trousers. The suit handed me is the suit concerning which I have
been testifying (suit received as Exhibit A). There was a sales ticket on
the outside of the suit which I made out in my own writing. I personally
delivered the suit. I saw it next when it was returned from Manhattan,

on the front porch of the 9th Enginesrs in the hands of Corporal Wenzlick.
Hoad's pname was in the pockets. Cross-exsmination. I did not see Head
the afternoon that I left the suit. There were some men in the squad
room but I cannot remember who they were. ‘

b. Private Thomas W, Head, Troop A, 9th Engineer Squadron
(pe 10). I know the three accused. They are Privates Judd, Riley and
Bonner., I contracted for a suit of clothes with Mr, Gruno of the Wardrobe
Cleaners, a brown suit with small checks. About noon, Oatober 224, I
saw & package on my bunk like a suit would be 6leaned and sent back in.
I 4idn't open it but left it there., When I came back that evening it
was not there. It was about three days efterwards when I next saw it in
a store in Manhattan, Kansas, owned by Charles Hofmann. This is the suit
(Exhibit A). When I esaw the package on my bunk I didn't open it because
I was late for formation. (Cross-examinstion. We fell out for this
formation at fifteen mimtes to one and I returned to the barrack about

5$:30 that evening.

8+ Corporal George F. Wenzlick, Troop A, 9th Engineer Squadron
(ps 13). It was reported that on October 22 a suit had been stolen. from
ths bed of Private Head. I saw it at the Utility Outlet Clothing Company,
Manhattan, Kensas, on October 24th, a brown check, three piece suit,
identified by the merk "T. W. Head, 48411" and the date of the sale. This
is the suit (Exhibit Ad). '
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4. Private Howard D. Palmquist, Troop A, 9tk ineer B
(p. 15). On October 224 I mads a trip to Kanhafta;;, Kan;h;g, aboutq::ggon
in the afternoon. Private Bonner suggested the trip. Bonner, Riley,
Judd and myself were present. They said they wers going to sell some boot
breeches. They used a Chevrolet with yellow wheels, a two-door sedan.
Judd, Bonner and I went on the trip. ¥e went to the Utility Clothing
Store, Private Bonner carried the suit into the store and we asked the man
who seemed to be the proprietor if he wanted to buy a suit (Mr, Charles
Hofmmann was brought into the room). That is the man they dealt with.
Bonneri asked him how mich he would give for this suit and he said he would
give §5. Bonner asked for $6 and he said he couldn't give him $6 and
Bonner said all right he would teke $5 and he gave Bonner $5 and we left
the store. Judd, Bonner, this man and I were present. DBonner did all the
talking and the money was given to him, This suit (Exhibit A) is the suit.
With the money Bonner received he bought some gas end gave Judd some
money. I couldn't see how much. Then we cams back to the post. Cross-
examination. We got back around 6:00 ofclock. I don't know where Riley
was, Exsmination by the court. Judd made no remarks in regard to ihe
sale. I didn't know that he bad a suit in the car until we got to
Manhattan. I didn't know whose suit it was. Judd drove the car.

e, Charles E. Hofmann (p. 20). I handle second-hand clothing.
My place of business is 108 South 3d Street, Manhattan, Kansas. I know
those three men as being in the store. Some time between five and six
some young man came in, There were some other men with him. They showed
me the suit they wanted to sell. I said I didn't care how good it was I
wouldn't give over five dollars for it. They wanted six. I said "nothing
doing"™, so they turned and talked to each other and decided to take the
five dollers. I gave them the money and that was the end. Just one
talked to me, the man in the middle (other witnesses testified that Bonner
was in the middle). I believe that this suit (Exhibit A) is the suit
that I bought. Afterwards my boy found the name ¥Head® inside. Of course,
they all were dressed in civilian clothes that evening and I coulda't
recognize them at ell when I came over on Monday. (Corporal Wenzlick:
was brought into the room). That ie the man I turned the suit over to.

£. Private Pierce A. Kensler, Troop A, 9th Engineer Squadron
(pe 24). T had an sutomobile parked behind the post exchange on Ootober
22nd. It belonged to Harold Wells of the artillery. Private Judd asked
1? he could use it and I told him he could not. ¥When I came back from
work it was not where I parked it. I went back of the barracks and it
was there. Private Judd admitted using it, He told me he went to Ogden
and came back. The charge of quarters was out there and he got a suit-
case out of the back of the car. The car was a yellow 131 Chevrolet

with wire wheels.

3=


http:ttn.otb.1.ng

(386)

&+ Sergeant Lyle R. Driskell, Troop A, Ninth Engineer Squadron
(p. 28). About 6:00 o'clock, the evening of October 22nd, Private Head
reported to me that a new suit that had been delivered to him had dis-
appeared. I checked all lockers and did not find the suit. About 1:00
o'clock that afternoon I took the sick book to the hospital. Private
Riley went along with me to see the dentist and returned with me. Private
Bonner was assistant charge of quarters that aftermoon. I turned the
keys over to bhim while I took the sick book to the hospital. I saw Judd
in the hallway that afternoon in civilian clothes. Bonner's best friend
was Riley. I went with Sergeant lekas and Corporal Schoenberger and we
took a suiltcase out of a car, carried it into the orderly room and it had
some old khaki breeches in it.

h. Corporal Ambrose B. Schoenberger, Troop A, 9th Engineer
Squadron (p. 31). On the afternoon of October 22nd I had a conversation
with Bonner about a loan of twenty-five cents that he t0ld me he was
getting to get some gasoline to go to Manhattan with. I searched the
Chevrolet two-door car that evening at 6:15. I believe it had wire wheels.
I found a suitcase and several pieces of 0.d. clothing. Examination by
3he court. The charge of quarters wes looking for a missing suit. We
didn't search any other car because there wasn't any other there.

Private Virgil E. Kuhn, Troop A, 9th Engineer Squadron

(pe 33)e am in charge of the Engineer farm. As I went down to feed

my pigs on October 22nd I gave Bonner and Riley a ride as far as the
filling station. I understood they were going to Manbattan. They wanted
to ride down to get a can full of gas. They had a two gallon 0il can
with them. I saw them get the gas at the filling station and then went on
t0 the farm. This was between three and four,

1.
I

© 3. Technical Sergeant Tom Lekas, Troop A, 9th Engineer Squadron
(pe 34). On October 22nd Private Head's suit was missing. We inspected
the first platoon quarters and did not find the suit. Corporal Schoenberger
t0ld me he was suspicious of Privates Riley, Bonner and Judd, that they
came out with e suitcase and they had a car. I went up steirs and told
Privates Bonner and Kensler to stay in barracks until the first sergeant
gots there. Following instructions from the first sergeant, myself,
Sergeant Driskell and Corporal Schoenberger located the sultcase and

three pairs of breeches in the car. Then we went up stairs and informed
Bonpner and Kensler that they were through as far as I was concerned. Riley
and Bonner were pretty good friends. They generally hang together.

k. Ceptain Edwin P. Leck, Junior, Troop A, 9th Engineer Squadron

(pe 36). On Monday morning I held an investigation of the loss of a suit
of clothes and had Bonner, Riley, Judd, and Palmquist in the office for
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investigation. The acoused were informed that anything they said would

be used against them end that they were under no obligation to make a
statement. They all three made statements piece-meal &s a result of
questions and answers, which statements I had typed and they signed.
Bonner stated that he 5014 the suit belonging to Privats Head in

" Manhattan, that he divided or was to divide the proceeds three ways,

that he.bhad given Judd $1.50 and that he was not stating who the third party
was, Private Judd said he went to Msnhattan with Bonner and witnessed the
" sale of the suit and received $1.50 for taking Bonner there. He 4id not
admit any part in the sale of the suit. Private Riley admitted that on
October 22nd he was in the barrack, that he picked up a barrack bag of
¢lothing and a package which he found leaning against ths wall, that it
might have contained the suit, and that he carried them out of the barraek
end put them in a ocar. He said that he didn't kmow it was Private Head's
suit. He said he found it leaning against the east wall of the barraek -
in a package on the east side. Private Hsad is quartered in the east
squed room. - . :

£
»

N 1. TFirst Sergeant Floyd T. Syrole, Troop 4, 9th Engineer Squadron
(pe 39).. On October 22nd Private Judd was absent without suthority from
formation at 12:45. Private Riley was on sick report. Private Donner was
assistant charge of quarters. About 6320 that night Sergeant lekas called
ms at my quarters and said some clothing had been stolen and was in a suit-
case in a car in the rear of the barrack. I told him to get the suitcase
and I would come over. When I arrived at the barrack the suitcase was open
and there were some khaki clothing and 0.d4. woolens in it. I wes present

at ‘sm offiecial investigation by Captain Lock on Monday, October 24th.

Captain Lock told the accused that anything they said would be used against
them and I t0ld them the ssms., They were not going to meke any statement but
when I questioned them they broke down and confessed. Private Bomner admitted
he 8014 the suit and the money was to be split three ways. He said he gavq
Private Judd $1.50. and didn't tell who the other third was to go to. At

that time he didn't say who the suit belonged to but afterwards he said it
belonged to Head, Judd admitted that he hauled them to Manhattan, that he
knew the clothes were stolen and that he received $1.50 in pay. Riley
edmitted he carried a package and a barrack beg from the east side of »
the squad room on the east side of the barrack down and put them in a car.

- . ' The first question presented is whether ths confesgions or
admistiona of the tggeo acoused were properly received and may be considered.
It was shown by the testimony of Captain lock, corroborated to some oxtanﬁ
by that of First Sergeant Syrole, that the former investigsted the trens-
action which is the subject of the present specification, and that after
they had been duly werned the three acoused made statements plece-sal,
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"As a result of questions and answars they made certain statements
which later I had typed up and they signed” (p. 37). The typed and
signed statements wers not introduced in evidence, but Captein lock

and Sergeant Syrecle undertook to testify to what each of the accused
admitted. If by the use of the word ®later®™ in the passage quoted,
Captain Lock meant that on one occasion each accused made an oral
statement and on another a written one, either was admissible or both
(Lowe v. State, 126 Ga. 55, 53 S.E, 1038), If, on the other hand, there
was but a single transaction and the oral statements were reduced to writ-
ing on the same occasion when uttered, the Board thinks that what each
acoused sald should have been proved by his written and signed statement
end not by oral testimony, unless loass or destruction of the writing had
first been proved. The reports oontaln many cases in whiech confessions
or other statements were made to committing magistrates or others orally
and reduced to writing, end in which it weas held that such confessions
or statemsnts should be proved by the writing, if available, and not by
oral testimony. As far back as 1722, Xyre, J., in Rex v. Reason (18
Bowell's State Trials, 35), said:

"!That which is set down in writing, if it be an
examination teken in writing of & prisoner before a
justice of the peace, you cannot give evidence of that
exsmination ®rive voce®, unless the examination be lost,'"

_ In Btate v. Branhem (13 8.C. 389), the court said (p. 596):

*Upon a preliminsry examination the accused parties
have the right to be present and cross-exsmine witnesses,
but they are not required to make any statement them-
selves, Gen. 8tat. 197. It is not the cduty of e trial
Justice to examine accused parties or to take their state-
ments in writing, unless they are sworn as witnesses on
behalf of the state by their own consent, and if he does
80 it 18 not an official act; but he is not prohibited
from doing so, and a respectable authority recormmends that
the ancient oourse of taking such statements should still
be pursued. De thats as it may, when confessions are taken
by a trial justice, in writing, signed by the parties, such
evidence is the best evidence upon the subject, and 1f such
oonfessions are relied upon against them, the defendants

* are entitled to have them produced in the very terms in which
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they were made. Frum the infirmity of memory there is al-
ways more Or less uncertainty about parol testimony, es-
peclally in reference tc deelarations "= mere spoken words.
"Even in oivil cases the rule is thet parol testimony is
not admissidble t0 explain, vary or add to written instru~
ments, which must speek for themselves. In oriminal pro-
ceedings there is even more reasocn that only the best and
most reliable evidence should de allowed. There may have
been in the written confessions some qualificetions or
explanations, and, we think, when demanded by the defen-
dants, they should have bdeen offered. It was error to
" receive percl testimony of confessions made in writing
‘where there was no obstacle in the way of the writtea
oonfessions being offered.
®The judgment is set aside and a new trial ordered."

In State v. Steeves (29 Ore. 85, 43 Pac. 947), the court
saia: . :

"'0ral statements, intended to bde reduced to writ-
ing, when comitted to paper and signed by the person
making them, are supplanted, and nust of necessity be
exsluded, by ths writing.'"

To the same effect are State v, Baton (S Harrington (Del.) 554);
State v. Harman (S Harrington (Del.) 667); State v. Busse (127
‘Towa 518, 100 N.W. 356); State. Yo Uljur (m Iowa ze'r. 7, 102 K.Y,
101), and othexr cases.. :

7 The gsneral rule of widanco with respect to oral testimony
ooncerning the ocontents of s written paper appears in the Manuel for
Courts-Martial, parsgreph 118. In a mumber of cases the Board of Re-
view and The Judge Advocate Genersl have set aside convietions de-
ecause of violations of that rule (Dig. Ops. JAG 1912-1930, secs.
1295, 1299 (8), 1302, 1444 (6), 1470 (3), 1561 (2)). Eewever, the
opisions sited were written before publiecation of the 1928 edition
of the Manual for cou'tu-hrtid, now ia f.orco. which i ru'amph

116 & says:
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:"An objection to profiered evidence of the
contents of a document based on any of the fol-
lowing grounds may be regarded as waived 1f not
asserted when the proffer is made: It does not
appear that the original has been lost, destroyed,

- or is otherwise unavailable; * * *,»

‘No such provision as that just quoted is found in the oourt-
martial manuals preceding that of 1928 (M.C.M., 1917, par. 337;
L M.C.M. 1921, pars. 236 &, 237). Ko objection was mads to the
--.oral testimony of Captain lock or First Sergeant Syrcle as to
the statements of the several accused. The sentence quoted
amounts in substance to a direction that the parol svidence
rule is not to be enforced unless the party against whom the
ovidence 1s offered insists on its enforcement. That being so,
the Board concludes that the admission of the oral testimony
of Captain lock and First Sergeant Syrcle with respect to the
confession and the admissions which were reduced to writing
did not constitute fatal error, ana that their testimony may
be considered for what it is worth. Such was the holding of
the Board, without discussion, in CM 210686, McCrae. Never-
theless, the Board does not approve or condone such use of
secondary evidence, and thinks that the written peper ought

-t0 be produced whenever it is available. s/

5. The defense offered no evidence.

6. The Board next considers the case as to esach of the
accused separatsly, and first as to Bonner. Even without re-
gard to his confession the evidence against Bonner is ample
to prove his guilt, end in addition his confession fully ad-
mitted it.
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7. The evidence against Judd may be thus summarized: He obtained
the automobile in which the trip was made, notwithstanding that Private
Kensler, in charge of the automobile, told him that he could not use it
(Kensler, pp. 24-28). He drove the car on the trip afterwerd. Though he
admitted to Kensler that he (Judd) bad used the car, he lied as to the
place to which he had been, saying that he had gone to Ogden. Judd drove
the car on the trip to Manhattan and went into Hofmenn's store with Bon-
ner, Palmquist and the stolen clothing. Though Bonner did all the talk-
ing to Hofmann about the sale, Judd was present and presumably in hearing.
When Hofmenn declined to give more than $5 for the suit all three of the
soldiers present (including Judd) conferred as to whether that sum should
be accepted. After the sale Bonner gave Judd a part of the money re-
ceived. Judd admitted receipt of $1.50 but denied any part in the sale.
It was apparently the contention in his behalf that the payment to him
was compensation for the transportation turnished, rather than a share
in the proceeds of the sale of stolen goods. First Sergeant Syrcle tes-
tified, however, that Judd admitted that he knew the clothes were stolen
(p. 41). The Board concludes that the foregoing testimony is sufficient
to support the findings of guilty as to Judd.

8.. The Board next considers the evidence against Riley, which may
be thus summarized: Riley was present when Bonner first suggested the
trip to Manhattan. It was then stated that the object was to sell some
breeches. Riley went with Bonner to the filling station to get some
gasoline. Private Kuhn, who took them to the filling station, said "I
understood they were going to Manhattan®™ (p. 34). Riley put his neme
on the sick book, went with Sergseant Driskell, the charge of quarters,
to the hospital to see the dentist, end returned to the barrack with
him. Riley admitted that he picked up a barrack bag of clothing and a
package which he found leaning against the wall in the east squad room,
carried them out of the barrack and put them in a car. He said that he
did not know that the package contained Head's suit. According to the
testimony of Private Palmquist, who went along on the trip, Riley did not
accompeny the others to Manhattan (p. 16). On the other hand, Hofmann,
the merchant who purchased the suit, testified (p. 21), "I know those
three men" (presurably meening the three accused) "es being in the store®™.
Later (pp. 23, 24), he said that they were in civilian clothes when in
his store and for that reason he could not identify them when he was
brought to the post a day or two later, but "I recognize them as they
owned up that they were in the store, they owned up that they sold me the
goods®. Bonner and Riley were very good friends.

9, The most serious question in the case is whether the finding of
guilty as to Riley should be passed. It is entirely possible that a
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soldier on a Saturday afternoon when off duty might accompany another

to a filling station to buy gasoline, merely to pass away the time,

end not because he was an accomplice in the unlawful designs of his
friend. It is contended by the prosecution (pp. 5, 44) that Riley went
on sick report so as to avoid going out with the troop that afternoon
and to be free to carry out his part of the larceny, but there is no
evidence whatever to support this hypothesis. It should have been easy
to prove by the records of the hospital or the testimony of officers
serving there whether Riley really needed treatment. In the absence of
evidence on that point, it must be assumed that Riley needed treatment,
&3 there is no basls for an inference adverse to him, The theory that
Riley's trip to the hospital was part of a scheme of the conspirators
and that its object was to get the charge of quarters out of the bar-
rack 50 that they could carry out the suit of clothes is untenable;
first, because, as has been said, there is no evidence that Riley did
not need treatment; and, second, because, according to the prosecution's
own theory, the suit was carried out by Riley himself, and it is impos-
sible that hs could have done so when he and Sergeant Driskell were at
the hospital., It 1s also entirely possible that a soldier might carry

a couple of packeges downstairs for a friend in ignorance of their con-
tents and without suspecting that he wes being used as an innocent cat's-
paw to carry out a larceny. It is also possible that the package which
Riley carried downsteirs contained the issue breeches which were taken
to Manhettan and not Head's civilian suit. Support is lent to this view
by the statement that the package "was leaning against the wall" (p. 38),
which could not be said of a sult on a hanger.

10. If Riley did not go to Manhatten, the evidence egainst him is
fragmentary and to the Board wholly unconvincing. Did he go to Man-
hattan? Palmquist, a soldier in the same troop, who went on the trip,
testified unqualifiedly that Riley did not go (pp. 16, 17, 19). The
only evidence to the contrary is the testimony of Hofmann, the pur-
chaser of the suit (p. 21). However, he admitted that he had been un=-
able to identify the three acoused as the men who were in his store
when brought to the post for that purpose a day or two after the sale
to him (p. 24), and his testimony that the three accused were present
in his store was according to his own statement based on the fact that
"they owned up that they were in the store® (p. 24). The Board thinks
it probable tbat Hofmann confused Riley and Palmquist. No doubt Bon-
ner, Judd and Palmquist admitted to Hofmann that they were in his store;
but the Board doubts thet Riley made such an admission as to himself to
Hofmenn, since he made none to Captein Lock, and in a leiter to The
Judge Advocate General since his trial denles that he was present at the

sale.
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11. The members of the Board do not feel thet if they had sat on
the court trying these accused they could have voted guilty with respect
to Riley; but, on the other hand, it is their duty to remember that '
they have no right to weigh the evidence and must pess a conviction
otherwise proper if there is in the record substantial evidence on which
a court might reasonably find the accused guilty, whatever may be their
personal views. As there are in the record the testimony of Hofmann that
all three accused were present in the store, unconvineing as it may be to
the Board as against Riley, and the other evidence concerning Riley al-
ready swmmarized, the Board cannot‘deﬂy that the quantum of evidence in
the record reaches the minimum fequired to permit the conviction of Riley.

. 12, On another ground, however, the Board concludes that the con-
viction of Riley ought to be set aside. In his confession as related both
by Captain Lock (p. 37) and by First Sergeant Syrcle (p. 41), Bonner stated
that the proceeds of the sale were to be divided three ways, that he (Bon-
ner) gave $1.50 to Judd, but that he preferred not to say to whom the other
share was to go. The Manual for Courts-Martial says (par. 114 3):

n* * * The acts and statements of a conspirator, however,
done or made after the common design is accomplished or aban-
doned, are not admissible against the others, except acts and
statements in furtherance of an escape. * * %

"The fact that a confession or admission of one conspirator
is inadnissible against the others does not prevent the use of
such confession or admission against the one who made it, but
any such confession or admission can not be considered as ev-
idence against the others. The effect of an unsworn statement
made by one of several joint offenders at the trial 1s likewise
to be confined to the one who made it."

In Dig. Ops. JAG 1912-30, paragraph 1294, it is said:

"wo accused, Privates W and Y, were trled jointly for
larceny. No conspiracy was shown. A confession by W was
properly admitted as against him, but this confession was
inadmissible as against Y. C.M. 153877 (1922)."

Pursuant to the above principle, the statements made by Bonner above sun-
marized were admissible against him alone and ought not to have been con-
sidered against the other two. This is obviously necessary and just, be-
cause, if Bonner's statement is to be considered against Judd end Riley,
it amounts to the use of his statement as testimony against them
although he was not under oath or subject to cross-examination by
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them. The court was not ceutioned, as it ought to have been, that the
confession or admissions of each accused were to be considered against
him alone. Neither can it be assumed that the court knew of the pro-
visions in the manual and digest Just quoted and applied them, because
the prosecution in its closing argument without objection or interruption
contended (p. 44):

n* * * (5) Proceeds were to be divided three ways, (6)
Judd received his share, (7) Bonner had his share. Whether
or not Riley was actuelly paid his share was not determined.
* * * 7t is possible that Bonner did not have time to pay
Riley his share. It seems reasonable to conclude thet Riley,
who was a fairly intelligent soldier, would not take a pack-
age of another soldier, carry it down to a car without any
idea of what he was doing, We must presume he stole it.
Proof presented indicates beyond a reasonable doubt that all
three defendants planned to steal the suit, sell it and siEre
the proceeds, * * *,n

In the argument thus quoted the prosecution, in violation of the principle
that the confeasion or admission of one accused may not be used against
the other, and in disregard of the passages quoted from the manual and
the digest, based its argument tending to prove Riley's guilt on state-
ments made in Bonner's confession. The receipt of Bonner's confession
without any cesution to the court that it must be considered against him
alone end the argument by the prosecution tending to show Riley's guilt
based on Bonner's confession were in the opinion of the Board infringe-
‘ments of the substantial rights of Riley such as to require setting
aside his conviction, without regerd to the question whether, if such
errors had not been committed, the evidence against Riley would have
been sufficient to support his conviction. The digests include many

" holdings of the Board of Review and opinions of The Judge Advocate Gen-
eral to the effect that improper argument may under certain circum-
stances require setting aside a conviction (Dig. Ops. JAG 1912-30, pars.
1363, 1417).

13. The question may be asked, if the introduction of Bonner's con-
fession without a caution that it must be considered.sgainst him elone
and the improper argument were infringements of Riley's rights and re-
‘quired that his conviction be set aside, why is not the seame true with
respect to Judd? The errors mentioned were also technicel infringements
‘of Judd's rights, but in the opinion of the Board such errors did not sub-
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stantially injure him. The admissible evidence is far stronger against
Judd than against Riley. It is shown thet Judd obtained the automobile
in which the trip to llanhettan was made against the will oi' the person
in whose charge it wes, drove it to Manhattan, was present when the sale
was made, conferred with Bonner before Hofmenn's offer of $5 was ac-
cepted, received $l.50 of the proceeds, and afterward lied as to where
he had been. Sergeant Syrcle testified that Judd "admitted he knew the
clothes were stolen" (p. 41). The Board considers the above evidence
compelling, and feels certain that the same tindings would necesserily
have been reached as to Judd even ir the errors mentioned had not been
nade,

14.r1;he Board recognizes and follows the principle that, so far as
its statutory duty is concerned, a conviction must stand or fall on the
record of trial, and would reach the same conclusion as to kiley if the
letters which it is about to mention had not been received; but it feels
the more certain $hat that conclusion is right and just since receipt by
it o two lettersfaddressed to Captain L. H. Rockafellow, on duty at Head-
quarters Seventh Corps Area, and forwarded by that officer on behalf of
the Commanding General to this office. One of these letters is sizned by
Judd and the other by Riley. As they both bear a rubber stamp "Inspected,
Headquarters Military Police, Fort Riley, Kansas®, it is clear that they
were not smuggled out of the guardhouse. In his letter Private Judd says

in part:

n® % * T wish to clear one of the fellows convicted with
me who had nothing to do with this case, He 1s pvt Riley and
I wish you would clear him as & result of the following state-
mant.

{Statement)

"I (pvt Judd) took the suit out of the barracks myself
and it was not in the thing thet pvt Riley took out. The
thing that Riley took out was some boot breeches and a pair
of my riding boots so I asked Riley if he would go up and get
them Then Riley Bonner and mysself walked out to the car whers
I had previously put sult.

Bernard W Judd."

In his letter Riley says that he did not have possession of the suit and
calls attention to the fact thet it was not proved thet he dide He also
contends that he went on sick call, not to see the dentist as Sergeant

Driskell testitied, tut: -
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- with an arrliction which wes serious enough
to warrant my being confined to quarters for a period of
2 weeks immediately after being confined to the Guard-
house; checking with sick call reeords will prove this. _
* % %I went up to bhave my throat treated. I had tremch
mouth.”

Riley admits carrying & suitoase and a barrack bag out of the barrack
and says that they were the things Judd esked him to go up emnd get.
Riley admits that he was to receive $1.50 but says that it was to be
. in payment of an honest debt incurred earlier in the month. Both the
above letters go into considerable detail and have every internal in-
dication or veracity.

- 15. For the reasons stated above, the Board of Review holds the
record of trial legally sufficisent to support the findings of guilty as
to accused Bonner and Judd, except the’ finding that they acted Jointly
and in pursuance of & common intent with accused Riley, and legally suf- .
~ficient to support the sentences as to acoused Bonner and Judd; but pot .
legally sufficient to support the rindings or guilty end the sentence as

M ALy
& ”&//M"m‘“

Judge Advocate,

cate,.
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