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FOREWORD 

By direction of .the President, pursuant to Article 
or War 5~, the Branch Office of The Judge Advocate General 
with the United States Army Forces in the China-Burma-India 
Theater of Operations was established 27 October 1942; on 
24 October 1944" this office was redesignated the Branch . 
Office of The Judge Advocate General. with the United States 
Forces in the India-Btirma Theater and at the same time was 
also empmrered to serve the uiiited States Forces in the 
China Theater. Concui-:rently with its establishment, the 
Secretary ot War by direction of t~ President vested in the 
Theater Commander confirming authority under Article of War . 
48 and the powers set forth in Articles or War 49 and 50. 
From its inception until 23 December 1943, Colonel Robert w. 
Brolll, U.S. Army, was the A.ssistant Judge Advocate General 

· in charge; then Colonel Herman J. Seman, U.S. Army, was 
acting in charge until 17 November 1944; and f'ran the latter 
date until its inactivation on 30 November 1945, Colonel 
William J. Bacm, U.S. Arm.y, was the Assistant Judge Advocate . 
General in charge. · 

The present collection contains (to the best in!orma.
. tion available at the time of publication) all the holdings, 
. opinions and reviews of the Board or Review of this Branch 
Office.. There is also included the lst Indorsement or the 
Assistant Judge Advocate General. in cases where he dittered 
with the-Board ot Reviewj in cases of legal insufficienc;r 
in whole or in part, or where addressed to the Theater Can
mander. A note indicating final disposition with GCllO ref
erence appears at the end ot cases ordered executed by the 
Theater Commander. •Short holdings,tt which find the record 
of trial legally sufficient, to support the findings of guilty 
and the sentence, without any discussion of the tacts or 

·arguments, are not included. In the CONTENTS ot each volume, 

there is indicated, opposite the original CBI or IBT number 

ot each case, the Cll number allocated to the case in the 


.JAGO when the record or triil was received. 

Similar collections of the Board ot Review materials 

are being made for each of the several Branch ottices which 

operated !n overseas theaters •. This includes the Branch 

Otfices of The Judge Advocate General which were estab



lished to serve the A.nay Forces in the European Theater or 
Operations,· in the Mediterranean Theater (originally North 
.A.f'rican Theater) ot Operations, in th8 India-Burma {original
ly China-Burma-India) Theater, in the South West Pacific Area, 
in the Paci!ic Ocean Areas, and the Pacific. An Index and 
Tables covering these materials 'lfill be added as soon as 
practicable. 'l'he volumes of materials from the foreigh Boards 
of Review will constitute a companion series to the compila-. 
tion of Holdings, Opinions and Reviews o! the Boards ot Review , 
sitting in Washington, n. c. Together these will m&.ke conven

- iently accessible the most comprehensive so\irce of research 
materials on military justice ,in the zone or the interior and 
in combat areas. 

l Kay 1946 

. 
TH011AS H. GREEN 
l(ajor General 
The Judge Advocate General 
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WAR DEPARTMENT 

BRANCITT>FFICE OF THE JUDGE ADVOCATE GENERAL 
WITH THE ' (1)

UNITED STATES ARMY FORCES CHINA B~MA INDIA 

·-·-"B>ard ot Review·' " 
Cll CBI lS . June 17, 1943. · 

.U N I . T E D S T A T E S ) ·sERVICE OF SUPPLY. 
) 

v. ) 
. ) 

Private William R. Hoxie, Jr.) Trial by G.C.M. convened 
(16042448), 159th Station ) at Karachi, Ind!a, April 27, 
Hospital, Karachi, India ). · 1943. Dishonorable dis
. . . . ~ charge and conf'inement tor 

ten (10) years. The United 
. ) States Disciplinary Barracks, 

) . Fort Leavenworth, Kansas. 
)' 

HOLDING by the BO.ARD OF REVIEW 
TAPPY, BURGESS ~nd HARDY, Judge-Advoc~tes. 

/

1. The record of trial in the case of the· soldier 

named above has been examined by the Board of Review in the · 

Branch.Office of the judge advocate General, established 

with the Ubited_States Forces in China, Burma and Indi~. 


2. · The only question presented by the record is · 

whether the.case was pJ,"operly referred tor trial. 


· · The general court-martial Wa.s convened by.the
·commanding general or Services or Supply, United States 
l'orces in China, Burma, India, who had gener.al court-martial 
jurisdiction; the indorsement referring the case.tor trial 
is so worded as to indicate that it emanated from "Head
quarters Army Service Forces USAF in China, Burma, India," 

. but is executed "By Command" of the same otticer who con- . 
vened the court by which accused was tried.. No general court
martial jurisdiction has been extended to Army Service Forces, 
USAF in China, Burma, India. The sentence or the general
court-martial was approved and the period or continement 
reduced by the commanding general ot Services of Supply, 

. United States Forces in China,• Burma,. India, the same authorit~ 
which convened.the court. The Judge Advocate General has . 
heild that a formal. reference of a case tor-trial is, in these 
circumstances, bot necessary (CM 138625.Woodward, 198108 . · 
Casey). · 

In the instant case the record shows that the 
_accused was tried by a court legally constituted and to which 
it appears on the race or the ~ecord the reference was intend

. ed, which court had jurisdiction over the person of the · 

http:gener.al


·accused and the offenses of which he was charged. It is 
therefore clear that the approval ot the sentence by the 
same·authority which appointed the court,~is ~ratification 
ot his act ·in referrring the case :f'or.L·trial despite the 
variance. in name of command appearing _on the indorsement. · · 
The-approval of the sentence sanctions the validity of the 
reference, adopts the. indorsement as his own as commanding
general of' Services of' Supply, United States Forces ~n · 
China, Burma, India, and con:f'irms the reference.. ' . 

. 3. ror the reasons stat.ad, the Board ot Review holds 
the record of trial legally su.:f':f'icient to support_ the 
sentence. 

/S/ Thomas N~ Tappt Judge Advocate 
/T/ THO.MAS N. TAPP 

/S/ ·· Arthur I. Burgess , Judge Advocate 
/T/ ·ARTHUR I. BURGESS 

(., ~lea~ · ·,·Judge Advocate 
CL ' W. Y 



WAR DEPARTMENT . 
BRANCH1JFFICE OF THE JUDGE ADVOCATE GEMRAL 

(3). . WITH THE 
UNITED STATES ARMY FORCES CHINA BURMA INDIA 

9 October 194.J. 
Boa.ta or RtiView 
CK CBI 37 

UN'.!; T· E D STATES )
) 

. SERVICES OF SUPPLY ' 

v. 

Private Fred J. Laine, 
(32511720), Company E, 
478th Q.M. Regiment (Truck) 

· Calcutta, India• 

·) 
}
)
} 

J 

). 

Trial by G. C.M. convened at· 
Calcutta; India, 10.July 194J. 
Dishonorable discharge, total 
forfeitures and confinement for 
10 (len) years. The United States 
Disciplinary Barracks, Fort 
Leavenworth, Kansas. 

HOLDING by the BOARD OF REVIEW 
HARDY, BEARDSLEY and KIRKWOOD, Judge A..dvocates. 

I 

l. The record of trial in the cas$ of the soldier 
above named has been examined by the Board of Review and the 
Board submits this its opinion to The Assistant Judge Advocate 
General. 

2. Accused was tried upon the followin§ charges and 
~pecifications: · · 

CHARGE I: Violation of the 9Jrd Article of War. 
Specification: In that Private Fred J. Laine, 

Company "E", 478th Q.uarterma.ster Regiment '(Truck) , 
did at Calcutta, India,· on or about the 12th day of . 
April, 1943, by force and violence and by putting
him in fear, feloniously take, steal and carry away
from the presence of. K.Z. Hassan, a civilian watch.; 
man, four cartons of Philip Morris and Lucky Strike 
Cigarettes, two packages of Gillette Razor Blades, 

· six tins of Halt and Half Tobacco, four boxes of 
Candy, llD.d several Prophylactic Tooth Brushes, the 
property of the Army Exchange Service, value.of lea• 
than $20. 00. · · 

CHARGE II: Violation of the 94th Article of War. 
Specification 1: In that Private Fred J •. Laine, 

•Company 	"E", 478th Q.uartermaster Regimsnt (Truck}, · 
.did, at Calcutta, India, on or about April 12, 194.3, 
feloniously take, steal and carry away one Pistol, 
Calibre -.45 automatic, of the value ot about $26.97, 
property of the United States, furnished and intended 
tor the military service thereof •. 

l 

http:value.of


•: Specification 2: In ·that Private Fred J'. Laine; 
Company "E", 478th Quartermaster Regiment l Truck), · . 
did, at Calcutta, India, on or about April 12,194_3'·..··. 

. , feloniously take, steal and ·carry. away about.. 600 . · 
rounds of ammunition; (;alibr• _.45, ball, of _the value 
of about $12.60 property of the United States, fur
nished and inte~ded for the niilitary service thereof· .. 

·cHARGE III! Violation of .the 96th Article of War. 
0~~~-~~-~~-- . 

Spscificat.i6if'i: In that Private· Fred J'. Laine~ : 
Company "E", 47Sth Q.uarte_rma.st•! Regiment l Truck), 
did, at Calcutta, India, on or about May 15, 1943, " 
wrongfully take" and use, ~ithout consent of th• owner :, 
and without lawful authority so ,to do, a certain motor 
vehicle, to wit, a Chevrolet 4 x 4 truck;· Army Number ·
E 1 Motor Number BV-49299, Serial Number SN409-1635, 
prope:I?ty· of the United States of America, of th.e value. 
of more than ~50.00. 

Specifica~ion 2~ > In that Private Fred J. Laine, . 
. Company "E", 478th Quartermaster Regiment (Truck), . ,,. 

did, at Calcutta, India, on or about May 15, 1943, · 
wrongfully and unlawfully operate a Motor Vehicle, to 
wit, a C~evrolet 4 x 4 truck, Army Number E-1, on the. 
public streets while under the inrlu1nce of intoxica
ting liquor .and in a reckless mann1r~ ·and did st~ik• ·. 
a pedestrian civilian Indian man~ whose name is unknown, 
injuring said person, and did fail to stop·and r,nder 

·such ·assistance as was needed. ·" · ·' 

: .. 

He plu.ded guilty to Specification 2 of Charge .III and to· . 
Charge III. and not guilty to all oth1r charges and. their 
specifications. · The plea of guilty to Specification 2 of . · 
Charge III and to Charge III was subsequently changed to - ·• 
not guilty (R.47). He was found guilty of all charges and "· 
specifications. No ·evidence of previous convictions was ·. ~· .· 

·.introduced.. He was sentenced to be dishonorably dischargeq: · 
th' service, to :f'orfeiit all pay and allowances due ·or. to ' ·.·. 
become due1 and to be confined a.t·hard l~bor,· at such'plaae 
as.. the. reviewing authority may direct for ten· (10) yea.rs. · · 
The reviswing authority.disapproved so much·of·the findtngs 
of gullty of Specification 2 Charge ·.III a.s provided ."and · 

,did fail to stop and render such assistance 1.s.was nteded"• 
.· approved the sentence and forwarded the record ot trial for 

. Board of Review ii as to the 8\lff1ciency of the oath a.Q.nlin~; :. 

. action under Article of War .50~. · · 
'" . \ 

3· The sole question requiring. diso~s~ion by the . . '.'.:, 
·1st.rad to the witness z.A. Shaw. · Th• oerti:f'icit• of .;, ·....'. '.· 
correction appended to the record by .th• .president ·ot the ':::;: 

- ' 2 




court and the trial judge advooat•under the provisions of 
Par; .87b, MOM, recftes that the following oath waa adm.inis~ 
tered· to· such ·witness: -· ~ ' 

. 	 . 

"You swear ·by your God Allah that the evidence you 
·. 	 shall give in· the case now in hearing shall be 

the truth, the whole truth, and nothing but the· · · 
truth. So -help you Allah·."· · 

···Article of· War 19 prescribes that all persons who give 

evidence before a court-martial shall be examined on ·oath 


·or. affirmation in th• following form: 


•. ' ·' 
·.. 

"You swear (or affirm) that the evidence you shall 

". ''t.o give in the case now in hearing shall be the truth, · 
.... ·the whole truth, and nothing but the truth. "So . 

·"help you God." · · 

The u1e· of. the for.ageing form ·of oath has been said ·to be 

.m1nda.tory (Winthrop,·Military Law a.nd Precedent {Reprint


· .1920)., page 285). · A prerequisite to the .consideration of 
;·the .testimony of ~ witnees is that he shall have been sworn 
.in a.ubatantial ·compliance with the provisions or Article ot 
·. War "19 (Par. 149 .i, MOM). It must ·therd'ore be determined . · 
Wh•ther the ·oath aaministered·to the.witness Shaw constituted 
auob.·;ubstantial compliance with th• article. as to permit' · 
the~court·.to give· consider.ation to his testimony and to · 
1upport a rinding. ot guilty if. basea thereon~ .. ·. ·. · ·. -~ . 

. '·. 	 .•·.. .. ·""' . 	 , , r.· . 

. ._-..._. . Th• variance from th• torm set forth in A. w~ i9 conai•t• ·. 
. of the· in.tertion in the first ••ntence or the prescribed . 

. ·.: torm., ·after the word "swear"' ot .:the word.a "by your God,· Allah" 
and o~· th• substitution of. the word "Allah" for the word · 

. -lfGod" at· the end of the prescribedr.form. Webster-·d~finea 
·. · "Allah" as "The Supreme Being of the Mohammedans" and. God. · 

· ·; as IThe Supreme Being :xxx". (Webster 'a New Int•rnational · 
·. Dictionary, .2nd Ed. ) • The phraae, "'by your God ·Allah"', added. ·· 
... mere wo;-ds or. clarifica't(ion for. ~~e benefit ot the af:fiant · . 

. 	· and in no way altered the .subatano• of the oath. In like 
· mann•:t ;h• 1lse or the word "Alla.h" in substitution :tor· the · ... 

.. word "God" at 'th• end of. th• ·oa.th· wa' in no manner a cmge 
.·of.the sense Of the oath but.Wal a specific deaignation . 

ot th• Supreme Being by a name comprehensibl' to an .Indian . · · 
. · MO•l•m., ·Such synonomous term "Allah" instead ot "God" cannot 
·: b• considered a substantial departure. from the prescribed
. l2,!l!! ot ·oath. .. ' · · . . .. · . . . . . · · · · 

·..·. 4.. The court was' legally copsti tuted. · No erro~s 
1njuriou·a1y affecting the· substantial rights' ot. the accused 

.·•.were ..'oommit ted during. the trial. . In the OJ>inion of the Board·· . 
;•·ot. R•vieW' th• record· ot. trial is· legally ~ufticient. to support 

': 	 ,. 

- .J · 
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(~) 

the findings of guilty and the sentence. 
'' 

Judge Advocate. 
Claire W•. Hardy .. I• 

·Judge Advocate. 
Grenville Beardsley 

. -·---------- Judge Advocate. 
· Joseph A. Kirkwood 

. (Disqualified by reason)
·(of .having reviewed · ) 
· (record as Asst. Staff )

(Judge Advocate ) 

' 



(?) 


CM CBI 37. (Laine, Fred J.) 1st Ind. 

' 
Office of the l~ssistant Judge Advocate General, USAF, CBI, 
.APO 885, 9 October 1943. To: Commanding G$neral, SOS, 
USAF, CB~, APO 885. 

. . ·.. 1.. In the case of Privete Fred J. Laine, 32511720, 

Company E, '478th Q,.M. Regiment· (Truck), attention is 


·invited to the foregoing holding by the Board of ,Review 

that the record of trial is.legally sufficient to support

the sentence, which holding is hereby approved. 


2. When copies of the published order in this case 
are forwarded to this office they should be accompanied by
the foregoing holding and this indorsement. For convenience 
of reference and to facilitate attaching .copies of the 

. published order to the record in this case, it is desired 
that the file· number of .the record be placed in brackets at 

, the end of· the published order, as follows: (C.M. CBI 37) •· 

. : .. 
Robert w. Browri, 

.Colonel, J~A.G.D., 
Asst. Judge Advocate General. 

·v· 

(Septence o~red e;xecuted. OCYJ 25, cm:, 6 · Sep 194.3) 





WAR DEPARTMENT 

BRANCHUFFICE OF THE JUDGE ADVOCATE GENERAL 


·(9)WITH THE 
UNITED STATES ARMY FORCES CHINA BURMA INDIA g 

H 

24 January 1944. 

Board of Review 
CM CBI #47 

UNITED STATES ) 
) . 	 ' ~ 

v. 	 ) ·Trial by G.C.M., cmnvened at ' ~ 
) New Delhi, India, 28 September~ 

Major Russel E. Hollis, ) 194.3. Dismisseq from the ' t:zJ 

0-418090, Headquarters, ) service. ~ 
10th Air Force. ) l.. 

0 
'1.. 

OPINION ot the BOARD OF REVIEW ?VALENTINE, KIRKWOOD and VAN NESS, Judge Advocates t; 

·s 
.. 1. The record or trial in the. case of the ofticer named0 . 

above has been examined by the Board of Review and the· Board 
submits, this, its ·opinion, to the Assistant ~udge Advocate 
.General. 

.~ 	 . . . 
2. The accused was tried upon the following Charges and 

Specifications: · 

CHARGE I: ..Violation of the 96th Article of War. 

Specification l: In that, Russeli E. Hollis, Major,
A.O., Headquarters; Tenth·Air Force, while acting 
as contracting officer, Air Force Supplies, Tenth 
Air Force did, at New Delhi, India, on or about 
·the 9th day of April, 194.3, wrongfully attempt to 
acquire or possess a financial interest in the 
Allied Chemical Works, who~s~business was to-in
clude the manufacture and.sale of Articles of a 

· kind of which it was a function of his office as 
contracting officer to make ~urchases for the 
government, viz. ,Hydraulic Brake Fluid and De
Icer Fluid. 

. 
Specification·2: In that Russell E. Hollis, .Major,

A•.o. , Headquarters, Tenth Air Force, while acting
' 	 as. contracting officer, Air Force Supplies, Tenth 

Air Force did, at New Delhi, India, on or about 
the 19th day of January, 1943, wrongfully attempt 
to acquire or possess a financial interest in 
Balgopal Das and Company, who's business includes 
the manufacture and sale of_artioles of a kind 
of which it was a function of his o·ffice as oon

' tracting officer· to make purchases for the 



,(10) 

Government, viz. and slushing co~pound. 

Specification 3: In t·hat Russell E. Hollis, Major A. u. 
Headquarters Tenth Air Force, w~ile acting as con
tracting officer, Air Jforce Supplies, Tenth Air · 

·Force did, at New Delhi, India, on or about the 
22nd.day of .June, 1943 with intent to.deceive Dan 

.. P. -Callahan, Colonel, A.C., Chief, Maintenance and 
Repair Division his commanding officer, wilfully
and.knowingly m:UCe a false official statement in 
writing, to the effect, that no agreement or contr~cts, 
with individuals, .firms, or corporations, had been 
entered into by the said Major Russell E. Hollis,. 
except an agreement with Balgopal Das and Company,_. 
which s~atement was knoWn by the said Major Russell . 
.E.'. Hollis to ·be untrue at the time. · 

The accusad pleaded as follows: To Specification 1 of the. · 

Charge: "Not Guilty"; To Specification 2 of the Charge:


"Not Guilty"; To Specification 3 of the Charge: "Not Guilty";
To the Charge: "Not Ouilty". The accused was found guilty of ·· 
Specificationsl, 2 and 3. mt was sentenced to· be dismissed the 
service. The reviewing authority approved the .sentence, Pursuant 
-to Article of War 50i, the order directing execution of the 
sentence was withheld. 

EVIDENCE 

Accµsed was~Contracting and Purchasing Officer, 10th U.S. 
Air Forc.e between the periods 7 October 1942 and -20 May 1943 ~ .· .. 
(Pros. Exh. 'C' A 'D'). In this. capacity he could and did 
purchase de-icer fluid,. plastic compot.1nd·, _slushing compound and 
other products. · (R.11, 53). ..· · · · 

· Accused ent~red into an agreemen:t in writing on 9 Aprll ~ 
1943 with Dhawan and his partners,. (R.24) by the terms of which . ' 
the accused·was paid Rs •. 2500 salami money (R.27). In return 
over certain or his patented formulas for products such as he 
purchased tor the Government which were to be manufactured and. 
sold by Dhawan. ~ The accused was to receive 3% of gross sales 

.. (Pros·. E:x:h. 'Q.'). Accused advised Dhawan th&t he would receive 
· U.S •. Army orders throug~ proper channels (R.28). By letter · . 

dated 15 May 194.3 (Pros. E:x:h. 'T'), the accused terminated the 
agr~ement .:Vith _Dhawan _and Comp~y •. ·· 

·. In addi tlon to the foreg~ing activities 
1 

the. accused.· o~r~ied 
on similar negotiations ·with Ralgopal Das. A final agreem•nt 
was never signe~. · (R.38). ·· How~ver,· accused was paid Rs. 10,000 
sale.mi money by .Das (R.39) and a .tentative dratt of a written 
agreement was drawn (Pros. Exh, 'M'). The negotiations were 
tiitl'minated 22 .June 1943. (R.80)... · · " 

' • J • • • 

- . 2 .· 



(.U) 

Having heard about these activities of the accused, 
. ·Colonel Felton wrot~. to Colonel· Callahan, who, in turn, . 


"directed" the ·accused to comply with th~ basic comm.uniqa
tion of Colonel Felton. (R.12). · ' · '· 


.·-	 . , I 

· By indorsement to a follow-up letter from Colonel ; 
t;allahan (Dros •. Exh~ 'I'} the accused wrote: "The sole 
agreement,. and this never in final form,· has been wit:tl Bag
lopal Das and Company for manufacture under my patents of 
Slushing C~mpounds and Plastic Leak proof Fuel Cells". · 

. 	 ' 

J. A question is raised by the omission from speci- ·.· 
fications l and 2 of the word intent. Both specifications · 
employ the words "wrongfully attempt" -and this· obviates any··
0th.er allegation of intent. The word attempt connotes an. 
intent to do the thing attempted. · "The only distinction . 

·· between an 'intent' a.nd an 'attempt' to do a thing is that . 
.. ·'the· former implies the' purpose only, ·while the latter implies
"'both the purpose and an actuai effort to carry 'that _purpose 

~•into execution". (6·c.J. 550 and cases there ·cited). It 
· follOV!S that the animus of the·accused was properly charged 

in both· specifications ..· ..· . 

1 

:· .. 
4. The. obje.ction is· raised to the failure or Specifi 

,cations 1 and 2 to allege an avert act. Matters of evidence,. 
as·distinquishsd.from the facts essential to the description 
of the ottens&t, need not be avu~red. (31 C.J.P. 672} •. These 
specifications are based upon a·ttempts to do .. that which is 

.forbi,dden by AR 600-10, June 2, 1942 which prohibits acquisi 
tion or possess,ion .by ~~ officer of a financial interest in 

. any concern .whose business includes the- manufacture and sale 
of articles of a. kind of which it ls the duty of the officer 
to make purchases tor the Government. ·The specifications 
sat forth the elements of the. offense as stated in such Army 

. 	 Regulation;.·. to allege evert acts would be pleading the 

evidence, and, though necessary to be proved, need not be . 

averred.. In any event,-" it does not appear that the s_ubstan

tial rights of the accused have be~n prejudiced by any error, 


·if_ sugh there be, ot pleading. (AW J7}. . · 

. 	
1
,, .. 5.. Specifications. 1 ancl'.2 allege that the. accused '.. 

, attempted to "acquire· or possess". While it .is, imfroper · · 
-. t~ allege more than one offense in .the alterhative ' Par. 29 b,.
' .P• 19, M.C.M. 1928), nevertheless, the present· case .is not· 
· similar'to. a sit\lation where proof of one.or two alternatives, 
.negatives the truth·ot the second as would_ be·true in an . 
·allegation such as'· "lost or destroyed".· Just the one· offense 
has been averred· in the present .:instance since the' attempt 
to acquire is lesser than and included wi~hin the attempt to 
possess j . an~. by provi:dl.g the attempt. to possess,· the attempt 
to acquire is of· ne9essi~Y established. · ·· - · · · 

3. 



·(12) 
. ' . 6. Specifications l, 2 and 3 in designating the organ


ization of the accused avers: "Headquarters, Tenth Air, Force". 

The accused testified that his organization was the "Tenth ."" 

Air Force Conmand". The 10th Air Servlce l:ommand was a pi;:rt 0
 .1. 

the 10th Air Force at the time of the tints of. the commission 
.·.of the crime. The variance, if any, is immaterial since t-he 

organization of an accqsed in a specification.is designated to . 
indicate that ,_the acc~sed is under the jurisdiction of t~e · .. " 
·court-Martial.· .The mere fact that the organizatio.n is misstated 
would not vitiate the specification providing there ·is no . 

. questiqn as to the ide:ntity of the party and providing Ehe cour~ . 

trying· the. offense had jurisd..iction over the accused. · · dhile · . 

there is some question as to whether or not the. accused was a , .. , 

raember of the command· appointing the General Court, nevertheless, 


·that question is ir.miaterial since the Court was properly .consti~ 

. tuted and ·the accused··was a person 'subject to militarY. law. 


,·' .. :. . . . . . ': ~ . ' ,. 
. '7·... .Another question arises from the exclus-ion. of e'vidence 


which the· defense .sought on cross examination to e],ici t from ·· 

the witness Dha-Ylari that the written· contract (R~25,26) was not 


·.to .become operative until.certain patents-were secured and 
the t'ransactions approved by appropriate Military authorities. 
The contract~between accused and Dhawan was in evidence without 
objection. : While, accused was te.stifying,' the law member ex
pressed the view that the excluded evidence had then become · _ 
competent (N.77) and. allowed the accuse'd to testify conc.erning' 

· the verbal understanding which he contended existed as a . 
·condition precedent to the op·eration of the written contract. 
Thus all of the excluded evidence was· before the court and if 
accused had felt that his evidenc~ needed co.rrobotation he than·· , 

· liad. the pppottnnity of recalling the witness Dhawan for the ' 
. purpose. The court would undqubtedly- have let the excluded 


evid.ence in if it had been proffered at this time, and it was· 

incumbent. upon'the accused to make the offer. "Where the courtt 

after refusing to admit certain evidence offered by a party, 

intimates.that it will consider a new offer ot .such evidence, 

but no such Offer is made, the ruling of the court in excluding 

. the evidence will not be. considered.on appeal". · (J C.J. 827 · · 


. an~ ca~es there cited• als~ 64 C.J~ 127). In addition, ,the 
ruling or the court was directed more to the regulation of the cross 
examination than to the ultimate· exclusfon of evidence and· thGl : 

·:.court could, in· the exercise or its discretion, thus 11.mit the · · 

· scope of the cross e:x:am~nation, without committing error. '64 " 

c.J., 'P·· 151). . · · · 

.. ' 
. 8-, . ·On ,the. question of intent there. is, abundant .compete.nt •·· 
. evidence in the record f.rom which the :court eould; · as it, very . 


properly did, draw the 1-nference that ·the. accused intended to ·. 

commi.t thi res:pective offenses set :forth in .the specifications · 

1-. and 2. , Accuse<t was. procurement of:f'ic~r :for. the '.E:ngir;ieering 

.. Dj;,vision.- and as such could purcb,ase hydraulic :fluid, de-icer 
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·fluid., plastisizer~ leak proof' coverings and slushing compoun.ds 

(R.53J. ·.This put him: in position to know .the requirements . · 


· of his outfit for these productS·{and the opportunity for -l'tl.Orits 

a .manUtacturer w.ould have' in this fi.Jld. He knew these ;pro..; 


: :·ducts we're required by the Government of the United States 

" and ·so advised Dhawan who was owner or one. or the partners or . 


Allied Chemical Works (R. 24} ·during· the'_negotiations -,{R. 26) 

· which led to the exe\jutiori of the contract (R. 25} •.. ·Accused · 


. employed a lawye;r ... (R.48} ·to put. the C<?ntrac"l'.s. in writing•. He 
know that Dhawan expected to sell these fluids to: the United ..· 
~tates·and that he would be entitled to 3%·royalties on 1all · 
sales so. made. In order that the plant for. the manufacture of 

. these ~rticles might be ~ell loc.ated, accus_ed ~~te Dhawan_ on 
" 5 June 1943, pointing' out· that "for military reasons" it .. · . 
. .. would.be well to set:up a .Plant at Agra so. as .to·be clo~e to : 

•. ·"our Pepot activities" {R.29). 'lie:then wrote a .. note ('R.55) 
·. ·. which Mr.• '. Kapur of Dhawan · & Company took to Colonel Felton in· 

... an 'effor.t to obtain orders from th• Government for the tank. ' 
compound., .. de-icer.:·fluid and hydraulic fluid (R.56} ~ · Mr. "Kap~: . 

. . . was disappointed and upset at not -being· able to ·get .the', .... 
. Governnient busine~s which· had b_een promised by accused.· Colonel 

Felton 'f·al&phon&d accused to tell. him what had transpired and "·· .. 
. . advi.sed_.:to do. something about_ the matter immediately:.' .. '.Accus~d '.,:· 

. '.requested that Mr. Kapur be sent to· _him without .delay·. (R.,56).c·'. • 
· -· Accused colleet$d .Rs. 2$00 from and delivered- to' Dhawan .the.: · · ..· . 
. · ·specification fop ths manufacture· 01'-. hydraulic brake i"luid< .:.' .·: 

'. under the contract •. (R.25·, 27). 'Accused and his..attorney'.~con- :·: 
.·:ducted similar negotiations with.Das (R.36, 37), -looking.·:-"~-.- ;· 
. tO,l(ard the acquisition 01' Indian.patents anQ.· the manuf.a_cture · ... 

·: ot certain plastic· compound · ponta1Iie.J;"s and other plastic :.. !':' .:_ 
·:. produots (R. JS) ·thereunder {R. 40, 41") .... Accused aollaote.d. 10}000 

. rupees a.nd was· to ·have.· received J%.roya1ti•s .._on all ·sales: ot. thta 
:- ' .Plastic :p;roducts ma:nutactured by .Das {R.J9 ;44) ... Das· was .told ·· 
.:· by accused .that his· sales ·to the Government .could be scrutinized 

..· Carefully anQ. oriJ.y, fl reasonablil'· profit, W:OUld· be ..allowed. .DaS, :· .;,. 


,. understood that when he s'ecured the· patents, arid '8tart8d the.-·. - ;,/

,·~.manufacture of, plas,tic products he could_ 1llake his.. own price . ': . :. 

''-and ·th(it government'would pay it. (R.45); Accused-was authorized 
' in his of'1'ioial· capacity to purchase some of .the products which.:~ 

!Vere the subject of h18 negotiations' with Das {R, 53) ." In the · · . 
. ; letter Of accused to .Colonel ·o•Keere (R.81): and llis, {the . . . ,, 
.~aooused!s):· test1mony·(R.74r 75)· it.is perfectly,olear .that.all : 

, along he· was" trying 'to ~·stablish· business relationships with· . · 
.-both Dliawan and Das which would be'·berieticial ·to himself not . ·· 
· ·only :after he return~d·.·to an:, inactive statu~ .but also :while. ha · 

'. .w.as :. an~ ortlc•r.. engaged. in ,pur~ha'ses·.;- 'The taot' that. the ace.used 
.. ·.wanted it· thoroughly Understood ·that ·When production: started:. ' ... 
. 'ha did .nQt expect ·nas· to '"goug••~:the government 1nd1cat•s ,,:. "<~· . 

..;.. clearly what. accused was ,.:aoQ,tem"pl&ting substantial' sales ,to :::·: ·.. 

\the Government· (R. 76}, ,and :that. parhaps· some<1nvestigation. '~-:~ -~-' 

·might· ·follow."· On ·17_ June 1943-·a,ocuse'd '.wrote to· De:s as tolloy~;;,'· 

..... ,'."'. ... . '.·;i.·· . . . '.· '-.·:. ~ ·;:,t~:· .. :-,:~· -· .· ' ......~•1; • 
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"a. That no royal ties wili. be paid: to Russell E. 
Hollis while on ·Active Duty in India and this is to be ,. 
part of our contract." . · · 

"b .. I.also wi~h it to appear as a matter of 1 record. 
that ther~ .is no agreement or understanding between us 
con_cerning the· sale of m_erchandise by you to the, 10th·
A.s..c." (Pros. Exh~ 'I'.) :. ·. " ., ~ 

•: 	 ..· 

From all these facts, it woµld appaar tha_t the,. necessary intent -; 
· has b~~m proven. . . · 

. . 9.. ···An intent to commit a crim~ not ac compan,isd . by an .. ever~ .. 
act to carry out the intent does not:_constitute an attempt._.. . 
(M.C.M. 1928, corrected to April J0; 194.3, pa. 152 p. 190). ··.In .. ·· 
order· that there may be an attempt to commit. a crime· t~ere mus"t? b.v 
some •vert act in part execution of the intent to commit . thf'.' . 
crime; but which falls short of the cqmpleted crime,.· ·· (16 .c. J •...... 
p~ 113) • ·Each case JJ?.USt dep~nd largely upon its particular facts· 
and the. inferences which the jury may :reasonably draw. there- , 
from. ·Something mqre. than mere .Prep1ti:ation or planning is 
essential. (Id •. p. 114L While the act need not be the last 
proximate act to the·consummation of the offense attempted to be 
perpetrated; it must.·be such as will apparently result, 'in the 
1.lSUal course of.events,,.i:f' not.hindered by extrali~ous·C?auses, 
in the commission ot the ·crime itself.~: .Th.• act ·reli.ed upon ... ·.
need not be: an act which ·is. ordinarily., a part 01' .:the crim- . " 
inal transactio· n itself, but. may be. one. which, although some-. , . 
. what remote, le ads ·up to it. · The term ,, a.ct' , however' is to be _! · 

liberally ·construed and.whenever the·design·of a p~rson .. to.commit 
··crime 	 is__ clearly shown.··slight acts. done'. in furtheranoe o·r this .::_ · 
.,d•sign\41111 constttUI an attempt •. · (Ig..·p.~114, 115)~·-,..; :.< . ' 

... . 	 . . . r .. ..~ 

... ·' . Fro·m t!J,e'record it'appears tha't a'co.us~d.; whlle con.:. .. '.:.' 
·. tracting officer;·· carried oh extensive negotiations with .Das· and.:-· 

Dhawan; ,,. Aqcused had started the process of obtainfng patents, .. 
had employed an attorney tor. the purpose: of.-contracting· .with Das· ·~ 

·and Dh\l,wan. and·with.tlteflatter .had,.infact,:.·at·one·tim•,· signid -~ 
an agreement. , Such acts go beyond mere. st~ge~ or preparation, .. ·· 
_and. are acts done in furtherance ot. the design to :have manutao- .. 
tured certain items anCl to J;eceive ·.tor himself a monetary return -~ 
from the sales _thereof •.. The actual transaction had commenced· 
~and>woUld have ::ended ·~n the offense· i( not intarrupted. The acts· 
·and activities,:a~"~the accused, .as revealed from '!;he record. were,__ 
extensive, andrai:• cl_•e..rly more.than mere acts ot preparation.::,.>;' 

' .. . ' . ~ ~ : ' . ' - - ·~ ·.. ...... . .: 

. · · ' ;,'. ~ c i· The'. court ;by its.: f lhdings • dot~rmined,- th'~t · acc~s~d had· · 
entered into. a ·'contract wi·th Dhawan. and .,this :.was one of· the · · .. 
necessary e_vert acts, which~ ir_oa.rried through,to compl.tion -~- : . 

. would have resulted in the commission Qf. the. offense which . .. . · 
aocu_sed is_charged with· attempting to.do;··,,(R~· :Jl)·•. ><rt is true.<·· 

. that accused terminat•d -t);tis agreement by .. his'let~er dated· 15 · · 
'· . . ·; ' ·~' . ~ . . ' ·. .·' :. .: .·.. 

·- \ : 6 -~~- .. ·, -· .• ...·· 



May 1943, written to Bhawan (R.56). However-, there was evidence 
before the court thst Kapur, Dhawan's ~artner-in the .Allied 
Chemical Company, had talked to ·colonel Felton and expressed dis
appointment about not getting any bus1ness from-the Army as he '. 
had been promised. This .information came to the atte_ntion of 
accused (R.56), from Colonel Felton, resulting in the foregoing 
letter of termination. The evidence is such that the court was' 
justified ·in finding that accused '-s activittes has come to· light 
and were.known to superior authority causing him to terminate 

- his activity and that such termination was no.t voluntary on his, 
part but was prompted by the discovery of his actions. Es.J;>ecially 
does this appear when the letter cancelling the agreement (R.Jl) · 
is taken into consideration with his letter to Colonel Felton, 
Written the same day (R.5~} stating he will not complete an 

'. agreement tentatively discussed with Dhawan. This was.written 
subsequently to Colonel Felton' s phone call about su.ch agreement. 
Tha only evidence before the court was that consent of higher · 
military authority was required before any agreement with Dhawan 
beqame effective was the' testimony of the. accused (R. 77). ·The 
court; within its province to judge the credibility of witnesses 
and the weight of their testimony, rejected such evidence. There
fore, it is -clear that tha overt acts of accused, if not acted 

·upon by a circumstance independent of his will, would have re
~ul ted in the commission of the greater offense •. · · · 

...... 
' ' . . 

f

In regard to the tentative plan with.Das, ·the court came· 
to a similar conclusion.: ·The negotiations and discuss.ions were 
sufficient overt acts that if not terr:iinated would·· have led to a · 
resulting contract and the ultimate commission of the greater 
offense. The acts of accused in this respect were terminated at 
the request of Colonel O'Keefe· .( R. 84) • The court, within its 
rovince,·must have disbelieved and rejected the testimony of Eas 
R.J8, 45) and accused (R.77)., to the effect tpat there was a . ·. 

condition prec_edent to the ·proposed: contract·. . ... : · , .. * ·· 

10•.. Specification J does not allege verbatim t'he talse 
·Of.:t'icial · ..statement. Al though better practice· would have indicated· 
that the false statement be so averred, "A·writizig may1be·set out 
verbatim or in substance only". (?.140, Winthrop "Military Law · 

_and Precedents".1920). . ' ' · ... 
,· ... 

'I ' ' ' ' , 

11. Specification·J avers that the accused knew the ·alleged
ly ·false s:tatement to be untrue. The defense contends t.ha·t the 
accused 'is, not apprised Of the facts _upon which th~..averment is 
sased. ' While it may be argued that better practice would have . 
indicated that 'the accused be apprised of the fact that. the · 
officiai 'statemant.wasfalae because· of the previously existing 
Phawan. agreement, nevertheless,. the material fac_ts ·n~cessary to 
c_onsti tute the alleged offense have been averred~ the specifica
tion is definite and certain, -..and the sp1fcitication. is sutticient 
under ·A. W. 37 ··~· . " . . · . . · · :· · · · . 

· · 1·2. . The. question is presented whether or not. the' indorsement 
·.upon. which. specification ) is based was properly. i:atroduoed _into · 

'7 
·; 
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evidence sinc-9. there· is a.. question as to whether ft is an 
admission a'gainst interest or a corifese10n. It is· believed, 
however; that even thoug}?.· the, indorsement be Cdlls:;dered a · , ·_.: 
confession it was of· a voluntary nature;. despite the fact .. · 
that the a~cused. was "directed". to-reply by his' superior·. . 
of.ticEtr •.. T..llis :is not: t(he oase·<?f a young a,.nd ra~ recruit~ .· · 

·The accused in the ·present instance, is a man of mature .years, 

an officer of high ·rank, holding a ·position of co.nsid~rable', ' 


: responsibility. The ·only evidence indicati~ ~tha.t tll~ state- · 

. ment was .involuntary· is the fact that' it ·was •mad~' to a. mi].it~ry 

··superior,. but ·the· other circumstances trientioned abore, .~ogeth~r ·. 
with the-fact.that the indorsement.was written from.Agra to a· · 
military superior inDelhi·{which:would.tend to.negative ahy: 
suggestion of cOmpulsclonl would' indicate that the state.men,t·was 

. a voluntary one.· (see par. --ll4b, p. 116, · MCM 1928}; .·.·No ObJeC~

tioil to. the. introduction of this evidence was made~ .. _.. < 


• ' ' ' • : . . • •• '• ' • . , • . • ' . • , • • • i I• '. . ~ J· '0: •.. • I. ' ,. •: 

. ·.13. The evidence contents .that in· so far as··speqification 

. 3" is- concerned, an intent to decelve ·has not.· been_ prc;>ven.__ It .. · · 

·is true that the Dha.wan agreement was .. cancelled. prior to the · ·,.: · ,

writing of, the· indorse111ent. It is believed, ,_howeyer, that yvhen , 


. the accused wrote· "The sole ae;reeI!l.ent *** has' been ~ith Bal- ,: · 
gopal Das & Co., **'* " that he knew .. such ·s.ta.tement·· :to· be:. untrue~ 
Had ..he written ",:'he sold agreement ***,at 'this time·.****-~' .t~e 
statement would. probably hc..ve been a, true one. ·The fact that. . 
the. staff judge... advocate assisted·. tha accused. in the prepare....;. --" 
tion of the. indorsement is immaterial since it is. not cl.ear. from 

. the record that· the accused s~pplied· the staff. Judge ·advocate· , . 
with.all the necessary information. : In ..addition,· since the accused 

··signed .. the completed·indorsement, he"there,by ado:pted the<.. · . .,. 
language, which he knew to be untrue; as his. own~ Tlie' 'accused .. 
had everyopportuniti to make. a complete disclosu.re' but he : ''. 'i 
failed to do so and wit~ the letter before him, with ample time, 
to give it consideration, and with full knowledge that trouble 
was brewing over _his transactions with Dhawan and Daa-..-it -1s ::· · .· '. 
perfectly apparent that .he withheld. the information qf'· his< . · · · 
transactions with Dhawan. Surely a person posse·saed' of so ·keen ( · 
an intellect·as th3t.of accused will find no·escape from want·« 
of proof -of i_ntent in. this record .• · A sane .nan ,is, p.resWlied· ·to:::.: 1 . 
intend the necessary:, paturil and probable. ccinsequen.c• ot li_is: .· 
voluntary acts, and this presumption o.t. .. law will pre.Vail \iilless 
the ,Jury. upon all the ·evidence and a· fair· consfderation tliereot' 
entertains. a reasonaJ:>le doubt whether an: in'l(ention .· r3ally·.> · , · .· · ·. 
existed.· (16 C.J~ p. s1-an~ cases t_here cited). -., . 

. \ .... - .';,.. r.. . ~ 

·"The general ·rule is' that,. if::tt ·rs:'provea .that. 'the _:. 
accused committed the unlawful act. charged, it Will, be. peeaumed · 
that the act was done with a criminal 'intention :~and 1t is tor .·. 
the. accused 'to rebut this· presumption. · The. :act~. of'· i tselt ...'is • · ,•, 

. ' . .:· ~ . .. . . . . . .', 

.'.,··. :'i .. 

•
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evidence of intent;. and it is no defense that the 

offender entertains a belief that the law is wrong, or 


·.that it is unconstitutional. u ( 16. C. J. p. 81, Reynolds 
v. United_ States, 24 F Gas. No. 14, 459,11 Blatohf. 200). 

There are certain cases in which the burden is 
on the prosecution to prove either by direct or circum
stantial evidence that the accused had. the required dntent 
when the crime was committed or the act done. "But it is. 
sufficient in such cases to prove facts from which tb:e spe
cific intent may be inferred."· (16 v.J. p. 81, ·Crosby v~ 
Peo ~ 1.37 III. .325; Com. v. Hersey,· 2 Allen (Mass. ) , 17.3; 
Roberts v. Peo. 19 "Mich., .401287). 

14. The evidence submits the following a.rg\l.Illent: · 
ttThe findings of guilty of specifications 1 and 2, as 
amended by the Court in closed session after final sub
mission of the case by the addition of words involving 
new elements and issues, if such specifications as so 
amended are held to define any military offense a't{all,
exceeded the powers of the Courtand were errors prejudi
cial to the substantial rights of the accused". It will 
be noted that the language or each finding following the 
phrase "not guilty as written but guilty as revised as 
follows:" .is identical with the language. (R. 4) of the · 
specification to which it relates except for the interpo
lation in the language of such specification as incorpora
ted in.the finding of the wo~ds, 'for his private advantage' 

· between the words "possess" and "a", and except for · · 
interpolation of the wor~s 'the transactions of',, between 
the wqrds "in" and "the", ·in the fourth and fifth lines 
respectively of each such specification~ 

.Paragraph 78-C, M.C.M. 1928,. page 64, states:. 

"Permissible findings include ***.guilty with. 
exceptions with or without substitutions and not 
guilty of the exceptions and guilty of any substi 
tutions as stated 'below. • * • one or more words or 

·figures may be excepted and, where necessary, others 
substituted, provided the facts as so found consti 
tute an offense by an accused which is punishable 

, 	 by the court, and prov~ded that such action does 
not change th~ nature or identity of any offense . 
charged in the specification or increase the amount 
of punisPm.ent that might be .imposed for any such 
offense. * * * if the evidence fails to prove the 
offense charged but does prove the commission of 

·a lesser·offense necessarily included in that charge,
the court may by its findings except appropriate · 
words, etc., of the specification,· and, if· 
necessary, substitute others instead, finding the . 
accused not guilty of the excepted matter .·but guilty 
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of.the substituted matter*** "· 

The practice of making partial findings of guilty by em
ploying the phraseology "not gullty as written but gu~lty .. 
as follows:" followed by a revision of the specification· . 
of the charge is of recent origin, and ·is not ~o_be commenf 
ded. The safe practice for a .court is to follow; the , _ · 
directions of paragraph 78b of the Manual for Courts-Martial 
and to specifically find the accused guilty,_ except for : 
certain words stated·in the finding, substitution-therefor 
respective appropriate words, of the e:x:c_epted words not 
guilty, or the substituted words guilty, as prescribed., In 
this case, however, the effec~ of the words added· (rather" . 
than substituted) is not to change the nature or identity· . 
of offense, or to make the p'unishmant greater than that -for: 
the offense as originally charged in the specifications. , ... 
To acquire or possess for "his pr1.vate advantage"· a ;Unan--.-: 
cial interest "in the transactions of" a firm" or· compe.ny ·as ~ 
originally charged. The-phrase 'for his private advantage'. 
narrows the scope of the specit'icatton. A financial : ' 
interest in th9 transactions of the -company is lesser :_than ·· 
and included in "a financial interttst in th• company"~ - : . 
Undoubtedly the intent of the court, in changing the languag•
of such specifications as was.done in the findings, was 'to- : 
make more specific the elements of the offense and to state 
the exact basis of their findings as undtrstood.py.the 
members of the court in the light of the evidence. Doubt--~ 
less, they thought that the language of the original speci
fications was too inclusive. ~ these findings, the court· 
intended to. find the accused gullty of not all but .of part._: 
only of the unlaw1'ul conduct charged, and to narrow the scope:: 
o~ the specifications to "direct" and "personal"- ililrests as · 
distinguished from "direct" and other interests.not personal 
to the accused, and "special" participation in the,profits 
ot tre.nsactions of firms and companies·as distinguished
fr0111 the "general" interests involved by ownership·in whole 
or· in part of' such firms .or companies. : _: __ : . - . , ·- .. 

• .- l • - . ....... i: . ' . 

·. Of course, th•' revision or· a ·s_~cificatiori_ in. findings 
_so as to involve a finding or guilty: ot' a greater ott•nsti · 
or. ot a. different offense or or an offense not a lesser---: · 
offense included 1n that averred· in the specification w6uld 
be fatal error.. - (Dig. Ops. J .A.G. ·1912 ·,Discipline"l2 
A 5~7, p. 537, 539). The !1ndtilgs ware'under consideration 
although int'o:rmed and irregular nevertheless·,. ar• findings

of gui~t_in substance of,speci~icationa 1 and·2 ot the. · 
charge and the revisions:or such speoitications in the 

·,findings of guilty are not_ suc_h·- irregularities as prejudice·
the_ substa.nt'ial.- rights or .the accused •. In accordance with 
the i:irovisions ot A. W. _)7 tht findings ma.de by the· court'- ~ 
und_er specification l and 2 of· the charge are· legal findings·· 

under the offense as ~11..!ged 1~ said specification l ·and 2 ... 

... 10 
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·15. In a<foition. to the arguments advanced by the 
defense,, there is a further consideration tc ..be noted with 
reference .to the truth of falsity of the allegedly false 
~tatement. (Specification 3); · · 

. ; ' ' 
The question is· presented whether the accused 

is limiting the "sole agreement" referred to in the indorse~ 
ment·to tnose ~for manufacturing under my.patents of Slushing 

·Compound," and thereby admitting or at least .not denying that 
there might be other.contracts. · 

It is .believed, however, that the language employed, 
rather than limiting, enlarges-upon and explains the "sole 

. ' agreement"~ ·; · 

_ i6. -The question arises as to· whether or not the ele- · · 
ment of parsonal advantage as substituted by the court.in 
·its findings,· has been 'provad. There was an agreement .. 
between Dhawan and accused. · 

' . . . ~ 

Th• very terms provided in the _agr_eement 'between' . ' 
Dhawan and accused conclusively proves that accused was to 
benefit by the sales of Dhawari. · The agreement as written 
contains. no restrictions on sales to '·any_ party. That in 
fact such agreement·might have been personally disadvantag
eous to the accused is an excursion into the realm of · 
conjecture 'and is not supported by any of :the evidence. It 
is clear that the agreement was d·rawn with the view 'that a 
pecuniary .,remuneration would accrue to accused.· .·The tenta..:. 
-t!ve agreement with.Das contains similar provisions, and it, 
too, if carried into effect would have been to his private 
~dvantage~ 

17. 'l'here is a va;iance betwe~n· spec.ification and . 

proof in. two minor instances; 


·.- a. Specification J: evers. that- the offense was 

committed at New Delhi, whereas the evidence discloses 

that the accused was in _Agra _'at th• ti,me he wrote the 

indorseme;lt. . · : · :- . . .. 


. . " . ·This is an immat.~rial ·variance tp. 138 Winthrop, 

Military Law & ·Preced~~t!:!, 19~0). · ... ., .. 


. ·-_ · b. · Speclfication 3. alleges·~ th~~ the otrens~ 
· was committed while accused· was acting as contracting 

officer on 22·June 1943. The ovidence·discloses that 

accused was relieved of thos(t duties on· 20 May 1943. . 
. . '• - . . '. 

. I . . ..-, . ·,· . .. ' 

.. '., ..The fact :that, the accused was or.'was not:acting 
-·as cont~acting officer e.t the time o:! making the· f~lse · 

statement is not ot the ·gravamen· of. th• .offense and th•·· 

variance, is therefore not material. · ·· . - . -. 


. - 11. 
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... 

18·. ±t is to be noted the pla:c• at which· tha· orsier
. ot tho confirming authority was signed is not disclosed 

·on ·th• order. This should be corr•cted. .. . · :... 
..,. ' 

19. The court was legally constituted.·. The. court 
had jurisdiction. of the person and the offense.··· No errors . 
injuriously ·affecting the substantial rights or th• . '.: . 
accussd. were committed during the trial.· · In the· c;>pinion · · 
. of the Boa.rd of Review, the record of trial ,is legally . · . 
sufficient to support the findings of· gullty. end ,th,a , sen- . 

. 	 tence, and warrants confirmation of~ the s1~t•·nce..' · A , · . . .. 
· sentence -of dismissal is authorized upon conviction or a : .. ·. 
· violatfon. of, the 96th Article of War. ... . , .': . .' ·. ·. · : · 

,,. • • • (~ 	 '. • J -I. • !_, •• .... : '. - .-: • ., ' --- • • • • ~ • 

..... ~.. 
,. : ~-~ '.' . 

. :.. · 
. 	 - .• t ,.; 

. I .,.. .l: ~ ·~ ·~·· ·• 
• • • /. ' • • •, ' : -~ I,• ,f ' I• {• • • .,, : •• f>- • "J • ; :· • • • • • • 

:. /s/ Itimous T.ValentimJ\idg•:.Advoc~t···· 

/s/ Joseph A. ~~kwooi· :J~d.~~ i~~~c·~~..·· 
:. , ...., t " .•.,::... .. · r.. . ;· 

. ~' ; : .f :<· ~ .~:. ·, ; · ..~' ' 
----------·<·Judge Advocat9 ~ 

,:...... 
~· . ' 

'.) 



CBI:47. . ·C'A) 

24·January, 1944. 

Subject:·	.. Board of Review holdi:r;ig in the ·case -Of Major 
· Russell E. Hollis, Headquarters, 10th Air Force. 

To: 	 ·A.ssistant Judge ·Advocate General, -USAF, CBI, 
APO ·aa5,· U.S. Army. 

. .. , 
. I dlsagree with the opinion of the ·majority of the 

.. members of the Board of Review concerning their conclusions 
as to spec_ification 1 and 2 •. 

: ... 

In regard to specification 2 of the charge; the . 
evidence is not legally sufficient to .. support the. findings 
of"the court. · 

· Evidence of a. proposed agreement between accused.· and 
Balgopal Das for the manufacture of certain items· fer which 
accused was· to receiv' royalty based on sales was intro- · ·· 

· duced~ (R.41); Also.,· under this, accu_sed was to, _and. , 
actually did,. :receive money for the purpose of obtaining · 

· Iridian patents on his fo.rmulas. · On direct examinatbn· by°· 
the p~osecution, Balgopal Das testified: "If these supplied 
·to the. Government,' in -that cas$, he would have to be sure 

:• whe_ther. he be allowed to take the 3%, but if allowed he 
, would.take it, otherwise no". (R.38). And (R.45~ "The whole 
·purpose of the negotiations after we discussed it may be poss
:· i~ility.of Supply'Department might takeithese leak-proof _ 
·containers but he couldn't take any action on .that until he 

could ·get in touchwith legal advisers.~ The accused testi- , 
~.tied· in eff•ct that part· of the negotiations were based· on · 
·his.ability to obtain the approval of. The Judge Advocate 

Gen,ral to enter.such agreement, whereby he would receive . 
·' moners from the .company. (-R. 77) • .· .. ·~- .·. ·. · "· . ·. . ... 

',·,: ., 

.·. There is no evidence to the 'contrary' and .1t i~ ·appar.:.· 
ent that the court. was wholly disregarded the testimony or'· . 

. accused, corroborate-d by the witness· for ·the. prosecution~ ·.' 
,· looked solely tq the. proposed agreement, and found that .· · ··'.
. accueed attempted to interest himself 1Ii the financial..-, · ' 
·' transactions of such company for his private advantage. . By. . 

.. such .actio"n the court has ·arbitrarily rejects.d evidence abou) 
;which there is no dispute· or conflict and have· disbe_lievEtd · 
the~ testimony o·f accused and part of that of ._a, pros.ecution · 

·.witness eleqited ·on direct examinatibn,_ and by de1!ense.,on .· 
cross• ,· 	 · · · · · ,., · ' 

~ . 	 "'·. ·~ : 

·:/:. : . Whe;e .. t'ha cas~ •is ·tried by a ju~y and. the. COUrt; . the. ::: .. 
: credibi11ty 0 f. particular witnesses and: th• weight. an.d' value .. 
·.to. be given to :their .testimony are que,stions-;exclusively·<, ._·. , 

for·the jurj,.·..~v•h-1nc~se wher~ there is·no.confliat'-in~:th•-' 
··testimony. (23 GJS p ...· 604-64.8). This rtile :e.p'plies. to,..the; ·, · 
, ~~_st~~ny ,.o:i;- statement Of· acaused QI"·_ to the_, pros~c11tor or .:·· 

"· ~~· · • 	 · -· ·, ··:, ~· ·· . ~·; •,.·· .• .1.·i . ~ -·«.'r. · 

1 -: 
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prosecutrix. Nevertheless, while the jurors are the sole · 
judges of the credibility of witnesses' o.nd they a~one ha~e ... 
the right to say v;hat weight shall be ~iven to their testirn.ony, 
they have no richt, arbitrarily, to· reJect the testimony of 
u witne::;s, unless they believa he knovvinc;ly und v;ilf';llly svvore 
falsely to a~aterial fact, in which case they ~ay disregard 
any purt of his testiuony whic~1 is not corroboro.ted. 

' I ' 	 ·"' 

The evi~enc~ adduced in this case is di~ect and positive 
to .the effect that there w2,s a· condition precedent to uny 
atree.:-:isnt, tentative, contemplated or otherwise, becoming . 
effective~ This condition.wa~, in effect, that ~ppro~al would 
have to be obtained from proper c.uthorities in the 11ilit·ary 
establishment. This clearly necµtives any intent on the 
part of accused. Ho ~art of' the record reveals any justifiable . 
reason for the rejection.of this testimony by the. court in 
its considerations. The court, absent any reason, could not 
be co~sidered in that it was an attempt to vary a written 
instr-J,ll'tlent by parol;. though, in fact, no contract existed. 
3.2 c;.J.s. p •. 857 states that pdrol evidence is admissible to 

show conditions precedent, which relate to the delivery or 

taking effect of the instrUfilent, c.sthat it shall only becq_me 

affective on certain ednditions or contingencies, for this 

is not oral contradiction or variation of the written· instru

ment but goes to tlle very existence of t~1e c·ontre..ct and tend,s 

to show t~atno valid and effective contract ever existed • 


. Otherwise, the court. ho.s decided· contrary to the evidence 
in.the record and.made its findings when there a:re actually 
no facts upon which to base such decixion. · 

As to specification ,1 of the charge, the court cmmmitted 
error that was prejudicial to the substantial rights of: · 
ac.cused in excluding testimony of Dhawan (Ii.. 32, 34) ·and Lal 
(R.50)·, all.· of which should have· been admitted as bearing on 
the question of intent. If answered as revealed in accused's 
Proffer of Testimony following the.record, such evidence would 
have had a. ·substantial bearing on the guilt or innocence of 
accused~ . The qu~stions and expected answers were: ' 

Witness: Mr. Achraj Ram Dhawan • 

.Q. 	 wasn't it your understanding that your agreement, that 

has been referred to here, .was not to be operative until 

Major Hollis procured those patents here? 


Obj~ction. Objection sustained~· 


Proffered, answer: Yes. 

Q.. Was there anything further to be done before the agreement
which has been offered here· became effective? 


Objection. Objection sustained. 


2 	 • 
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. Proffered answer: We both understood and agreed that before· 
.the agreement bacruue -I'inally operative there were two 
.things still to be done, that is, i~ would hav~ to be 
approved by the proper U.S. Milita.r;y Authorities in its 

·final.form and Major Hollis was to obtain patents on his 
inventions in-India at his own expense. When the patents 
were· obtained they were to be assigned with full infor
mation about the invention. At that time approval of the 
U.S. Authorities also had to be obtained or the·authori
ti•s refused a approval the agreement was not to be· 
finally operative.• 

tt. 	 Isn't it a·fact that Major Hollis and you undsrstood that 
before this agreement.became operative the agreement
would have to be approved by proper U.S. Authorities? 

Qbjection. · Obje~tion sustained~ 

Profferred.answer: 
., 

_ Vii tness: 
I 

Mr. Harjainan LaL 

Q,. Wi t.h res_pect to the agreement with Dhawan, whicn is 
Prosecution Exhibit 'Q,', there.any agreement.betweenwas 
the parties with ·respect 1to the.time when that agreement 
would become finatly operative?

Objection. ·<_',Object.ion sustained. 
' 

. Profferred answer: ·:The agr~ement;was that' it would not be 
•- .·· - . , · •· .. :finally- operative until the military authorities approved . 
., - .-. · it· and until the patents were. obtained~ . . 

An S.ot:ual' agi-eement was made· with Dhawan and such testimony 
. "l was relevant and competent .as to the existence. of a condition · 

. precedent to such contract• · Par. 2e . ( 2) (b) AR 600-10, 2 ..· . 
June 1942 enjoins one contemplating having- outside interests 
to inform himself of pertinent laws, regulations and standards 
Of the service,'and, if. in doubt, to report all pertinent · 
facts to the War Department and request instructions. The 
accused may not have' literally complied with such provisions,. 
but such testimony, if adduced,' would have shown his good
faith and intent. To exclude it was harmful error. 

It is true that the.court permitted accused to testify 
to this matte:r when the defense presented its evidence~· It 
may· be that', under the niceties of civil jurisprudence, whsre 
the court, after refusing to admit certiin evidence offered· by 
a part, later admits other evidence thereof, any error is 

·cured and it becomes" incumbent upon the party complaining to 
_ renew or at that time introduce- the testimony previously . 

excluded, if he desires that· such testimony be considered. 
· However_, it is to be noted t_hat the evid'ince.-.sought to be 

J 




' 

"elicited.· was from wi tn•sses for the :prosecution. · To req~ire 
the accused to call the witnesses would at that point make th'm 
his witnesses. Tha situation differs _materially fi'om those ·: 
instances wherein the evidence excluded is from ·one's· own 
witnesses and later admitted by _other ·testimony•. The evidence .• 
sought to be drawn from the proSicution's witnesses was vital.·.· 
If admitted from witnesses other·tha:n the accused, there 
then might be no reasonable· basis for complaint, as such . · .. " 
t~stlmony. would llavs much grse.ter probative value.: ·. . · · 

. . . 
- \!" •. 

The prosecution is not 'cha~ged with ths duty of obtain-, ' 
ing a conviction. The duty of the defense is not to secure 
an acquittal, and it is the duty of the prosecution and the . 
defense to orderly, honestly and without acrimony··pr<isent the 
unshieldsd truth to the court. -The.court )1as a duty toi .· 
asc.irtain the truth' or falsi:ty of the matters:.alleged .in the· 

, . sp~cificatio.ris. Ordinarily defense counsel. is ·not- one versed. ·<· 
in law and may not be expected to know. the. finer, technical' ·. . 
points of tr·1a1 and procedure. · To do: Justice and protect. : · 
the l'.ights of an accused" he should be given every opportunity; . 

. consistent with. .the ordinary rules of evidence,. to clear ... ' · _..·· 
•himself 	of th@ accusations. A technica_li ty should not· opsrate "' 
to his substantial ·prejudice. · · . · -~-· . · ·· . ·• · ,, • 

. 	 - . . .· 

· Nor m,ay we o·bviate the error ·on 'the theory that, such -:'. ' 
matters were ou,tside the scope of direct e:x:a!ll.ination and; · ··~-" 
thus, improper to go_ into on cross examination. -The prose-. ·· <: 
cu-tion h~d br.Qught forth evidence of the agreement and ths · : , v.;:. 
negotiations concerning it. ·Matters discussed and agreed. upon . 
1.#n connecJ;.ion with such contract that. were conditions precedEmt 

. ··to. its effectiveness are coupled with and are necessary to· 

·the very existence of the agreement •. As .such they were aclmiss
p.ble at ,that time •. c'.. . . . . 


As to specification·,_ 3 .of th·e .·~harge, I con~ur •wlth the . , 
result reached by the majority·.· of the Board of .Review. The ·•· .,., 
sentence i·s authorized ror the_' offense committed·;·, · 

.·-•:. .·.•· .. 
• ~. • ' ", • ' ~ . J 

/s/ Robert o. van _:N~s·s -~: ::·-_ "· :·: 
/t/. · Robert u. Van· ..Ne~s " · 

1st Li•utenant,. iJAGp; · 



·' 
SM CBI 47 {Hollis, f,usscll E.) 29 January, 1944. 

Subject: :2ecord of Trial by General Court-;:artic.l, 
Hollis, I:ussell E. · · 

1. Ct.ireful consiJeration has been [iven to the opinion 
of tho Do&r~ of neview in the cas0 of !~jar Eussell E. llollis, 
O-hlC090, I:c:.:..l:1uarters, 10th ...>.il' Force. Upon trb.l by. 
genera.l court-marti.il, this oi':f'iui;:1· ~,us found guilty of two 
c.tteI:1r1ts to obtain :;.n intere0t in concerns rnb.nufa.cturing 
:p1'0J.ucts of ::.i. l;:inll. \ihicll it v,-,,s o. function of his office to 

·me.kc :purchases for the GoV·31 n;,,~nt &nd of· 11ukin~ _false official 
stute:nents in violation of ....r·ticle of Jfa1· 96. Ile \';as sen
tanced to be disuissed the service. TI1e revie«ing &uthority 
confin:wu tha sentence and forwarded the record under 

.h • .l. 4S. The Co1!1:.:.mnd·ing Gene1·ul, US.1U', CBI, who has been 
vested ·by the Presictent v;fth the powers of the Commandinc 

'General of the iu.·r.i.y-4.n the i'ield, conf'irllled the sentence. 

2. The.errors and alleged errors in the record of trial 
in the· &bove cc..se have been fully discussed in ,the 11ajori ty ·. 
opinion of the Board of Heview attached herewith, 1:1.nd in the 
commendable review of the ·Staff Judge ·.<~dvocate of the 10th 
Air Force. It would serve no useful purpose to rediscuss 
what has been fully covered by the Boa1·d in its considered 
opinion. 

There is, hm1eve1·, · a dissenting opinion which needs 
_comment. In that opinion, it i~ stated thc..t the evidence is 
·not legally sufficient to support the findings of guilty as 

to specifications 1 and 2 of the charge. This is based on
the ground .that Balgopal Das testified, in substance, that 
the entire agreement between -himself and the accused was 
tentl.tive, and subject to the approval of the Judge Advocat.e 
General; that the accused' himsel~ also testified to that eff
ect; and that there was no evidence to the contrary. Hence 
the Ccurt hus not the right to reject evidence about which 
thare was no U.is:pute or conflict. The principle of law thus 
enunciated is co.rroct. In this case, however, the facts 
indicate tlwt tnere is evidence to the cont"rary. There .is 
the evidence of the agreement itself, which· contains no such 
statements as those made by the witnesses as well as oth~r 
surrounding circumstances. Ir the Court chose to believe that 
the agreement had been varied by the verbal understanding 
mentioned by the witness Das, it had the right to do so. 
But apparently it did not. In my opinion, the rule of law 
upon which the dissent is based·, there.t:or$, has no application 
to this case. · 

l 
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:. One'. or two. points mentioned in the majority opinion 
need clarification. 

The accused wrote to Das on 17 June 1943 (R.76) to point 
out that no .royalties would be paid to him while on d'..lty in 
India, and that there was no agreement as to the sale of 
merchandise to the 10th Air ]'orce Comr:iand. There is nothing
in this understanding, if such it was; that would prevent Das 
fJ;'.om making ptiyments of royalties on sales to the Government 
made during the accused's active duty in India, after hfs 
return therefrom. It is also noted that the accused did not 
-attemp't to say that he would talce no royalties from sales to 
the 10th Air Service Command, for which he was contracting
officer, but merely that there was no special agreement o~ 
understanding to that effect, despite the general agreeoent 
to pay the accused royalties on all sales. .An attempt to 
. injsct into the negotiations or-COntract, clauses such as 
these at such a time, after an investigation into the accused's. 
conduct in this affair, might well have led the court to believe 
it as an indication of culpability, rather·tihan of innocence. 

In paragraph 12 of the Board of Review's hoiding, is 
discussed the question .as to whether the indorsement ,,written 
by the accused, which is the basis of the allegation ·in 
specificat'ion 3, is an admission against· interest or a con
fession, and if the latter, whether it was voluntary. I 
assume the Board meant a confession or admission as to 
sp~cifications other than specification J .. The indorsement 
in question is an admission, and. not· a confession, ·~ince it 
does not admit all of the elements that constitute offenses 

- charged. ~In any event, other evidence in the case is so 
·compelling that the decision on this point either way would 
no.t aff'!tCt the substantial rights of the accused. 

J. I therefore approve a.nd conQur· in tlie opinion of the 
majority of the Board of Iieview. 

/s/ H.J.· Seman, 
/t/ H.J. SEMAN 

Colonel, JAGD 
Judge Advocate General. 



(27) 

. CM CBI #47 (HolV s, .Russell E.) '.... . lat Ind. 

Branch -Office of the:Judge'Advocate General· with U&\F, 

CBI,. APO ·885, 29 January 1944-•.. 


'" I• 

To: The. dommanding General, UBAJr, CBI; APO 885, u.s~ ~. 
- . ,. ~ 

/ ·~. ~ 

. L, In the· case· ot Major Russell ·E.: Hollis,. 0-418090, 

· lif~adquarters 10th Air Force, attention is' invited. to the· 

·foregoing holding by the Board of Review established in. th.ts 

Branch Office of The Judge Advocate· General that' the record ,. '· . 
of trial -is legally sufficient to· support the findirigs and·.· : .•· 
sentenn•, _which holding is .hereby approved ~nd concurred _in. 
Under the·· provisions of Article of War. 50~ 1 you now _have: 
authori.ty to order the exec_ution _of the sentence~·.· · 

I, 

t~~:~:·;:· 2. ·· . When copies of the publish~d order ar~ forward~d to 
this' office, they .should be accompanied by ·the ·to:regoing· ...-,-. 

· holdings and this indorsement. ··For c·onvenience .of reference· 
·.ancl;· to facilitate attaching. cqpies ot 'the publishefd ·or~er to· ·. 

·. the record in this case, it is requested that. the·file·:·number.' 
.. of the. record appear in br!;lckets at the end of the· published : 
.or~er, ~s follows: (CM CBI 47). . · · · ·· ·· · · · · · .. -, 

. /s/ lf. J. Seman . 
/t/ H.J. SEMAN ' 

·· · Colone'! JAGD ·· · ·~ : . . ' . . , .. . .\ ,•·... ,.. Assistant 'Jud'ge Advocate ·General;:. . . .. .. . . ' . ' 

,•· ,.. 
. ··.' 
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WAR DEPARTMENT 
BRANcrH OFFICE OF THE JUDGKADVOCATE GENERAL 

WITH THE (29) 
UNITED STATES ARMY FORCES CHINA BURMA INDIA 

.. 

Board of Review ) December 221 1943. 

CM CBI 49 ) 


) 

UNITEJJ STATES ) Accused was tried by G.C.M. 


) convened at Kunming, China on 

v. l 15 October 1943. He was found 

. ) guilty and sentehced to di.a-

COE, V.IC'110R H. ) honorable discharge, to forfeit 

Tech. Sgt~ 19090778, ) all pay and allowances aue and 

Jrd .E'er. Sq., Chabua, lndia ) to become due and to -be confined 

Age: 20 yrs. .) at hard labor at such place as 

Enlisted: 14 l!'eb 1942 ) the reviewing authority may di


) rect for 4 years. The Review
) ing Authority approved sentence 
) and designated the United States 
) Disciplinary Barracks, Fort Leaven
) worth, Kansas as the place of con
) finement, -but suspended the dis
) honorable discharge until the 
) soldier's release from.confine
) ment •. 

HOLDING BY TEE-BOARD OF REVIEW 
SEMAN1 BEARDSLEY, and VALENTINE, J"udge Advocates 

(l)Th,e record of the trial in the case of the above nemed 
enlisted man having been examined by the Military J"usti ce . 

section of the Branch Office of The J"udge Advocate General:, 

with 'bhe Uni te'd states ~ Forces in China, Burma and Inaia 

and having been found partially insUfficient to support the 

findings and the sentence, has been referred by the Assis

tant J"udge Advocate General in charge of suoh Branch Office 

to the Board of Review constituted therein for examination 

in accordance with the provisions of Article of War 50i,

and the Board of Review, having examined such record of 

trial, submits this its opinion to the Asai stant J"udge Ad
vocate General. · · 

(2) The accused was tried upon the following charges and 

specifications;, , 


Charge I:· Viola:tion of the 92nd·".Artiole at. Viar. 

Specification: In that Technical Sergeant Victor 
·H. Coe·, 19090778, did at Yunnanyi, China, on or about 5:00 P.M., 
·september·J.4,·1943, with malice aforethought, wilfully, de
'liberately, feloniously, unlawfully, and with premeditation 

-1



WAR DEPARTMENT 
BRANml OFFICE OF THE JUDGE ADVOCATE GENERAL 

(JO) WITH THE 
UNITED STATES ARMY FORCES CHINA BURMA INDIA 

' ' 

kill one Woo Hwa Ting• a htllllB.D. 'being by shooting him w1th a 
45 oal. automatic pistol. · 

Charge II: Violation of the 93rd Article ot Ware 

Specification: In that Technical Sergeant Victor . 
H. Coe, 1909077$, did, at Ynnnenyi, China, on or about 5:00 P.M., 
September 14, 1943, with intent to do bodily ham, comm.it an 
assault upon Lt. Chen Shi sun. by shooting him in the. body 
w1th a dangerous weapon, to.wit• a. 45. cal. automatic<: pistol~,. .. 

Charge III: Violation of the 6lst Article of War. 

Speoifioation: In that Technical Sergeant Victor 
H. Coe, 19090778, did at .Yunnanyi Air Base, China, on or about 
l:OO P.M., September 14; 1943, without proper leave, go from 
the properly appointed place f.or his assigned duty, after · 
having repaired thereto for the performance or said .duty. 

Charge IV: Violation of the 96th Arti~le or War. 

Specification: In that TeohniQal Sergeant Victor 
H. Coe, 19090778, was at Yunnanyi, China, on or about S:OO P.M., 
September 14, 1943, .drllnk and disorderly in uniform in a public
place, to wit, a public street in the Village or Ynnnenyi,
China. . 

Upon arraignment he pleaded not guilty to all the charges 
and speo1f1oat1ons. The findings of the court were as tollowst 

Of the specification to ChargeI: Guilty except 
the words "with malice aforethought,.wiltully, deli~erate
ly, feloniously, unlawfully, and w1th premeditation kill 
one Woo Hwa Ting, a human being by shooting him w1 th a 
45 caliber automatic pistol" and of the excepted words, 
not guilty, of the sub~tituting words, guilty. . 

ot Charge I: Not Guilty, but guil~y of a 'Violation 
of the 9.)rd Article at War. 

Of' the specification ot Charge II; Guilty except the 
words "with intent to· do bodily harm, commit an assault 
upon Lt. Chen Shi sun, by shooting him in the bOd.y w1th 
a.dan~erous weapon, to wit, a 45 caliber automatic pis~
tol" and substituting therefor the words: · . 
'/'!wrongfully shoot one Lt. Chen Shi Sun in the body with 
a 45 oaliber automatic. pistol• and ot the ·excepted words 
not gUilty, of the su_bst1tuted words guilty. 

-2
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Of Charge II: Not guilty but guilty o::r a vio
lation ot the 96th Article of War. 

Of the specification to Charge III: Guilty except 
the words, "without proper leage, go from the properly 
appointed place for his assigned duty, arter having 
repaired thereto for the performance of· said duty" and. 
substituting therefor the wora.s, 

"fail to repair at the fixed 'time to the properly 
appointed place. 01· duty for duty" and of the excepted 
words, not guilty, 01· the substituted wora.s, guilty. 

Of Cbarge II.I:: "liuilty" 

Of the. specification to Charge IV: ttGuilty" 
Of Charge IV:. "Guilty" 

No evidence of any previous convictions was offered. Ac
cused was sentenced to be dishonorably discharged the ser
vice, to fortei t all pay and allowances due and to become 
due and to be confined at hard labo~ at such place as the 
reviewing authority may direct for four years. The review
ing authority approved the sentence, designated the United 
States Disclplinary Barracks at Fort Leavenworth, Kansas, as 
the place of confinement and suspended the dishonorable 
discharge until the soldier's rel:Jl.se from confinement. 

(3) .The competent evidence tends to show that on thS 
morning of 14th September 1943, at about 0900 to 1000 o'clock 
accused came into the air field at Yunnanyi with" .a pilot, 
a co-pilot and a navigator but with no one to help him with 
repairs to the airplane which needed repairing. The plane 
landed, and accused immediately started to work with the 
ground crew upon the task of replacing faulty spark plugs 
and such other work as was ne·cessary to put the air plane 
in good running condition (R 4-5). 'l'he accused and Sgt. 
Bailey with some other members of the ground crew worked 
until 12:00 o'clock noon (R 11) at which time the work was 
taken over by another crew. At that time only about two hours 
more was required to finish the repairs (R 17). Accused, 
Sgt • .,Bailey and the other men helping them on. the airplane 
went to Sgt. Bailey's room in the hostel or barracks where . 
accused took one or more.drinks of gin (R 11-12) after which 
they all went to lunch. From lunch they went back. to Sgt. 
Bailey's room and continued to drink gin until accused had 
consumed about a pint of gin and one big drink of JinBao, 
which is very powerful stUff (R 20-21).· At about 1600 o'clock 
(R 12) accused left the quarters of Sgt. Bsiley for the ~ir 
field. In an intoxicated or drunken condition, he was unable 

' 
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to find hi.s way to the air field and went to a 'tea house in 
Yunnanyi, where he sat dowil for tea wi 'l:!h a. Chinese 11.echanic 
(R 44). The accused was highly intoxicated or drunk. He . 
was seen to point his .45 caliber pistol at Lt.-Sun by sev
eral other Chinese (R 47) • .Af'ter tearing the insignia patches 
from Lt. sun, he left the tea house with Lt. Sun following 
behind him (R 47). When accused had reached a point about 
50 meters from the tea house he charged his pistol (R 48)
and Lt. sun thereupon turned back and began to walk very
rapidly to the rear (R ·48). When he had reached a point 
about 10 meters from the accused and while his back was still 
toward accused he heard a shot which he thought came from 
the "American's point" (R 49). Innn.ediately after hearing a 
shot, he felt something hit him in the side like a piece of 
wood and, upon turning his head, he saw a Chines& falling 
~ a place about half way between himself and the accused 
(R 53). Lt. Sun never identified the Chinese man whom he saw 
falling nor did he know wba. t bec8ll'.le of him. · Two other Chinese 
saw a wounded man at about'.the point where Lt. Sun saw the 
Chinese fall, but none of them stated his identity and none 
of them knew how he was wounded or injured (R 61,65). One 
man saw the wounded man going into a nearby small house (R 62). 
At about 6:00 o'clock on the evening of September 14th sane 
Chinese took to the hospital (R 70) of Dr. Yu, the· only 
hospital in Yunnanyi, a man whose name they gave as Woo Hwa 
Ting,· who had been wounded· by a bullet which entered from the 
back and ranged upwards about 1'ive inches through the st~ch • 
and out in front (R 71). This man was about 25 or )0 yaars .. 
ot age (R 62) and about five feet six inches tall and very 
thin (R 74). He was the only patient who entered the hospital 
that evening, suffering from a bullet wound (R 72). lDr. Yu · 
first ·saw him about 18.30 o'clock (R 74). Major Burns, 
assisted by Dr. Yu, operated upon the wounded man about 1900 
or 2000 o'clock. He died next morning about :0700 o'clock. 

Maj or Burns is familiar w1th .45 .automatic pistois and 
believed that the wund in the Chinese upon whom he operated,· 
was of a size that could be caused by a bullet ot a .45 caliber 
pistol (R 57). ~wever, the hole in the ·patient could have 
been oaused by a rifle or any other bullet he testified. · 
All that Major Burns could say-about the wound was that .he 
believed it was a bullet hole of some kind (58). Accused's 
pistol was re~eived in evidence as prosecution's Exhibit D. 

(4) Neither Dr. Yu nor Major Burns knew the name or· or 
could otherwise identify the man Whom they saw in the hosp1tel 
and upon whom they operated. Neither one had ever seen the 
man betore or knew anything wba.tsoeTer a bout him. There was 
no witness who ever undertook to identity the ·man whom Lt. SUn 
saw fall after the shot was tired nor doefl ~Y witness under- . 

' '. 
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take to say whether that man lived or died or how seriously· 
he was wounded. There is no evidence in the record to s~ow 
that this man was not treated there and that he did not 
recover. 

There were stray bullets from either .45 pistols or 

rifles whizzing through the air occasionally around the air 

field, the barracks ana. in the village of' Yunnanyi ·(R 16-18) 

to such an extent that some American soldiers considered it 

sill'er to remain in t,b.e barracks than to go into the Village 

(R 16). No. one seeme.d to know the ao.u-rc:e of' these bullets 

or the purpose for which they were fired. To hear them 

whizzing by was a common occurrence (R 16) •. 


Tbere is no competent evidence in the record from which 
the co:urt might infer that the deceased was Woo Hwa Ting, 
named in the specification under Charge I as the victim of 
the homicide. The law member asked the pr~secution and de
fense to stipulate that he was the man. This was not done •. 
Instead an affidavit made by Dr. Yu before Major Mcintyre was 
offered in evidence by the _prosecution, without objection by · 
the ci.efense, which placed before the Court the name of the 
deceased as it appears in the specification. Dr. Yu testified 
that the . name· appearing in his statement was tlle name of. the 
deceased as it appeared on his hospital record. The hospital 
record would have been the best evid·ence of this taot, if it 
was a fact. A further ground of objection to the affidavit 

. was that Dr. Yu had been furnished the name appearing on his 
'hospital record by Captain Meses. This recital in the af
fidavit was hearsay. Captain Moses did not t·estity and it is 
not known how he secured the name. · 

This affidavit might have been called to the attention ot. 
·Dr. Yu for the purpose of ref1'eshing his recollection. Upon
the me.king pf a proper foundation, 'viz., that the witness when 
he testified had no independent recollection of the contents 
of the statement but that he knew that its contents were true 
at ·the time he made the writing,' it might have been properly 
reoeived in evidence. On the face of the record as it stands, 
the admission ot the affidavit was improper, ~and it does not 
appear that the failure of defense counsel. to object to its 

·admission was intended'as a waiver of· all grounds of objection; 
understaildingly made. Neither the error in ad.mitting the · 
exhibit nor.its prejudicial effect can be said to have been 

.waived•. The following decision is illustratiTe at this 
conclusion:- · 

•Accused was .foUnd guilty of' being unable. to pe~~orm · 
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his duties as ·an Officer as a result of over in
dulgence in alcholic liquor, in violation of A.W. 96. 
The medical officer tentified ~ithout objection that 
accused was hospitalized tor six days tor acute al 
coholism, but the witness did not testify he saw the 
witnes.s in question. Held: This testimony was in
competent because not necessarily ~.based on observation. 
It may have been based on reports of others. The mere 
failure of the accused to object to this testimony was 
·not a. waiver of its incompetence (MOM 1928, par. 126c), 
CM 231727 (1943). 

Decisions enunciating the same vital principles are to be 
tound in recent Bulletins of the· J'udge Advocate General 
(Volume II: No. 2 par. 395 (18), p. 60· No. 5, par. 395 
(18) p. 184; No. ~. par. 395 (2), P• 23~; No. 8, par. 395 · 
(11), P• 306). 

Moreover, it· appears that the name contained in Exhibit 
C is Woo Kwa Ting, while .the name averred in the Speoif.tcation 
is Woo Hwa Ting. · · 

While we recognize the fact that the court, prosecution 
and the defense il'.l this case performed their duties in a 
very inaccessible section and under conditions tar from con
duoive to et'fi cient preparation and trial of a case, yet we 
can not overlook the tact that the rights of the accused 
demand that certain elements must be· established before .he 
can be convicted of manslaughter, one of which is proof' that · 
accused shot the particular victim named in the specifiaation
and that he died as a result of suoh wound.. · 

'.On this point -the rule generally applicable in homiolde 
prosecutions is stated .in JO. Corpus Juris at page 288 in the 
following language:· ·· · 

·"The identity of deceased is· included as ·e:.n element 
of the corpus delicti by some. authorities, but the pro- · 
priety of this is denied by others. In any event, how- · 
ever, the identity. ot the person killed with the person
alleged /to have 1?een killed must be· tully jlstablished." 

In support ot this statement, the following decisions by courts 
of last resort are citad: . · ' 

~~ople v. Ah Fung, 16 Calit. 137 • 
. Ausmus v. People f 4 7 Colo. 167, 107 P. 204, 19 AnnCas 491.
'Smith v. State, 80 Fla. 710, 86 a. 640. 

~ v. Com., 96. s.w. 817, 29 KyL. 949. 
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State v. Dickson, 78 Mo. 438 

State v. German, 54 Mo. 530. 

14 Am.R. 481. 

State v. Ah Chuey, 14 Nev. 79, 33 .Am.R. 530. 

Peo~le v.-Wi!son, 3 Park·Cr. 199. 

Bo! er v. State, 140 Tenn. 11·8, 203 s.w. 755. 

Taylor V. State, 35 Tex. 97. 

~litfoot v. State, 20 Tex. A~ 77. 


th V. Com., 21 Gratt. (62 Va.) 809. 

State v. ra:Inagan, 26 W. Va. 116. 

Reg. v. Cheverton, 2 F. '& F. 833. 


There is no competent proof in the record that accused 

either shot or injured Woo Hwa Ting, or that the man who died 

in the hospital was Woo Hwa Ting or even was the man whom 

accused actually shot. The Board ar Review um er the law, 

cannot escape the conclusion that the record is legally

insut'ficient to support the findings of guilty uilder Charge 

I and its specification. • 


To support the finding of guilty of Charge III it is 

necessary that the record contain evidence that a certain 

authority appointed at certain time and place for the accused 

to perfonn a certain duty as alleged, and that the accused 

tailed to repair to such place at the proper time, or that 

having so reported· he went theretrom w1 thout author!ty trom 

anyone competent to give him leave to do so. Par. 132 (M.C.M.

1928) page 146. The competent evidence in this record tails to 

disclose that any authority had appointed a certain time and 

place tor the accused to repair :tor duty on his airplane or, 

that, having 1 o reported pursuant to en order trom competent . 

authority, he went trom the plaoe ot duty so assigned wielhout · 

authority from anyone compet~nt to give him leave to go. The 

evidence disclosed that accused lett his airplane and that an

other crew was at work on the plane. 


6. By 1ts .tindings ot guilty under Charge II and 1ta 
spec1t1cat1on the court has :round the accused guilty of wrong
tully shooting Lt. Chen Shi Sun by shootiilg him in the body with 
a .•45 caliber automatic pistol, in violation of the 96th Article 
ot War. The court has found him not guilty ot the shooting, "with 
intent to do bodily harm," probably because of the evidence · ·· 
ot accused's intoxication at the time. It this finding ot guilty
is a mere finding of guilty ot assault and battery then the 
maximum punishment permissible tor upon the tindlngs of guilty 
under th!s speo1t1oat1on and charge· 1.s confinement at hard 
labor for· a period not ex~eeding six months and tortei ture of 
two-thirds of the soldier's pay tor a like period (Par. l04c, 

-M.C-.M. 1928). 
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An automatic pistol is a deadly or dangerous weapon 
per se •. Assault w1 th a deadly weapon is an offense greater· 
in degree and subject to more severe punishment than mere 
assault and battery under most penal codes •. No maximum . 
punishment for assault with a deadly or dangerous weapon 
in violation of the 96th Article of War is expressly prescribed
by paragraph 1040, M.c.M. 1928 •. 'l'ba.t paragraph proviaes 
however, that, "oftenses not *** provided for remain punish
able as authorized by statute or by the custom ot the service." 
The 42nd Article of War authorizes punishment by confinement 
in a penitentiary where an act or omission is recognized as 
an offense of a civil nature and is punishable by penitentiary
confinement tor more than one year by some statute of the · 
United States of general application within the continental 
United States or by the law of the District of Columbia, . · 
and the 4.5th Article of War provides that the period of con
finement in a penitentiary in such a case sha.11 not exceed 
that. authorized by the law which under the 42nd Article of . 
War permits confinement in a pE!nitentiary. Assault with a·· 
deadly weapon (without intent to do bodily ham) is not de
nounced by the Federal Penal Code or 1910, but Section 22, 
502 ot _the Code of' the District of Columbia provides:

"Every person convicted of an assault with intent 
to commit mayhem or of assault with a dangerous weapon, 
shall be sentenced to imprisonment tor not more than 
ten years." 

It may be said then that the maximum penalty tor. assault w1 th 
a deadly weapon is dishonorable discharge, total f'orteiture. · 
and.confinement at hard labor for a period not exceeding 10 
years or that the offense. is analagous to that of an assault 
with a dangerous weapon with intent to do bodily hann in 
violation of the 9Jrd Article. or War, the maximum punishment 
for which is dishonorable discharge, total forfeitures add 
confinement at hard labor for 5 years, The sentence imposed 
by the court, and approved by the reviewing authority is 
to dishonorable discharge, total forrei ture' and confinement 
at hard labor for l+ years and does not exceed the maxi.mum . 
puhl.shment aut/horized tor the offenses as to whioh the record 
of trial is legally sufficient to support the findings of 
guilty. · · 

. For the reasons stated, the record is legally in
sufficient to support the findings of guilty under Charges
Land III and their specifications, and is legs..1.ly suf
ficient to support the findings of guilty under Charges II 
and IV and their specifications, and is legaUy sufficient 
to support the sentence. · 

While the record Of trial in this case. is tecb.ni~ally 
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legally sufficient to support the sentence, nevertheless, 
the court, in determining the nature and extent ot the' penalty 
to be imposed by 1 ts sentence, must have taken into considera
tion its finding that the accused was guilty of manslaughter, 
a serious offense. It is therefore believed that the sentence 
should be reduced. Under all the circumstances a reduction 
of the period of confinement. at hard labor to two years would 
be adequate punishment in this case •.. 

Loa. ~ ,Judge Advoo~te 
.~-.t!f/f..±... ·,JUdge Advooate. 
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CM CBI49 (Coe,Victor H.) 1st Ind. 

Branch Office of The Judge .Advocate General with the United 

States Arm:y Forces in China, Burma and India; APO 885, 26 

December, 1943. 

To: The Commanding General, United States .iU."m.y Forces in 
Chi.ma·, Burma and India. 

1. Herewith transmitted for your action under Article 
of War 50~, as am.elided by the act of August 20, 1937 (Pub. 
No. 325, 75th Cong.) and by the act of August 1, 1942 (Pub.
No. 69J,.77th Cong.), is the record of trial by general
court-martial in the case of Technical Sergeant Victor H. 
Coe, 19090778, 3rd Ferry S~uadron,. together with the foregoing
opinion of the Board of Review constituted in the Branch Office 
of the Judge Advocate General with the United States Army.Forces·
in China,· Burma and India. 

2. I concur in said opinfon of the Board of Review and, for 
the reasons stated therein, recommend· that the.findings of guilty
under Charges I and III and the specifications thereunder be . 
vacated and that the period of confinement be. reduced to tW-0 

·years. 

3•. J:nclosed herewith is a form of action designed to 

carry into effect the recommendation hereinabove made should 

it meet with your.approval. 

~w.J~ 
bert ·w. Brown, · 

C lonel, J.A.G.D.,
2mcls. · Assistant Judge .Advocate General. 

Incl. 1 Record of trial. . - .........---- ··- ..
Incl. 2 Form of action. 

(Findings ot guilt7 under Charges l and 3 and Specifications thereunder 
vacated. Sentence c~n!irmed but confinement reduced to two 7ears • 
.As thus modified sentence ordered executed. but dishonorable discharge
su.spended. acw 1, c:sr, 1 Jan 1944) · . 
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5 January 1944·· 

BOARD OF REVIEW 	 } SOS, USAF, CBI 
} 

C.M. CBI 54 	 ) 
) 


U N I T E D S T A T E. S ) Trial.by G.C.M., convened at 

} Ledo, Assam, India, JO Oct. 


v. 	 ) 1943. DD; TF, CHL, 15 years
) (DD, TF, CHL, 10 years approved

Private Lowell E. Presley, ) by R/A). u.s.D.B.,. Fort . 
(36046639), 159th Engineer ) Leavenworth, Kansas. 
Dump Truck Cpmpany. } 

) 

HOLDING by the BOARD OF REVIEW 

.BE.ARDSLEY, VALENTINE and VAN NESS, Judge Advocates •. 


1. The record ot trial in the case ot the soldier named 
above has been examined by the Board ot Review. 

2. Accused was tried upon the following charges and 
Specifications: 

CHARGE I: Violation of the 63rd Al;"tiole ot War. 

Specification 1: In that Private Lowell E. Presley,
195th.Engineer Dump Truck Company, _did, at Ledo Assam, India, 
on or about September 2, 1943, behave himself w!th disrespect
toward 2nd Lieutenant Seymour Nobel, his superior ottioer · 
and officer of the Day, by saying to him "You dirty rotten · ' 
cocksucker" "Go ahead and shoot me you dlrty son-ot-a~bitoh" 
"Take off your pistol and I'll whip youTass", "I will give 
you a reason then to tight", or words to that effect. 

CHARGE.II: Violation ~t the 64th Article ot War. · 

Specification 1: In that-Private Lowell E. Presley,
195th Engineer Dump Truck Company, did, at Ledo, Assam, India, 
on or about September 2, 1943, strike 2nd Lieutenant Seymour·
Nobel, his superior Ottioer,.:who was then in the .execution 
or his Otfioe~ as Ottioer or the Day, on the arm·with his tist. 

CHARGE III: Violat'i..on or the SJrd Article ot .war. 

Specification 1: In that Private -Lowell E .• Presley, 
195th Engineer Dump Truck Company, did; at Ledo, Assam, India, 

.... 
' . 

http:CHARGE.II
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on or about September 2 l943, through~ neglect suffer a 

vehicle truck i ton 4 X4 of-the value of about $900.00 

Military property belonging to the United States, to be· · 

damaged by running the said vehicle into a steel post. near 

Ledo, Assam, India. 


CHARGE IV: Violation or· the 94th Article ot War. · · 

Specitication 1:, .In 'that Private Lo~ll;·E.· Presley,
l95th Engineer Dump Truck Company, did, at Ledo, Assam, India, 
on or about Septemper 2, 1943, wrongtully take and use with
out consent of the owner, and without lawful authority, a 
certain motor vehicle, to wit,'a i ton 4 X 4,.c &. R Truck,· .. 
Motor No. 20195691, property ot the United States ot America,. 
ot a value of.more than $50.00,- furnished .and intende(\ for 

·the military service thereof. · · · · · 

Accused pleaded not guilty to and was found guilty of all 
th~ Charges and Specifications, and was sentenced to dis
honorable discharge, total forfeitures and confinement at. 
hard labor tor fifteen years, ·The reviewing authority ap
proved "so much of the sentence as prpvides for dishonorable 
discharge, confinement at hard labor tor 10 years and tor- · 
teiture of pay and allowances due and :to become due", de- · · 
signated the United States Disciplina~y Barracks, Fol'tLeaven
V'lorth·, Kansaa, as the place or ·con:tinement, and forwarded · 
the record.of trial tor action under the provisions of . 
Article of War 50i. · , . • . . . · · 

. 3•..About ~530 in th~ ~~rning of' ·2 se;tember :1943, T/5 
Joseph G. Maxwell, ,heard thl'ee shots, •a call tor -help, and 

·went to the sentry-post· (R.~) by.the Post Exchange at Ledo, 
Assam~ where he. saw a wrecked. goyernm.ent vehicle which had 
. lodged: against an iron guard rail after striking a building.• 
_Tire marks. indicated 1t had been· driven trom·Margarita to-. 
ward Ledo (R.6). ·Accused ·.was covered with brick dust from 

. the building and his shirt was· torn •.. He said he was not · · 
·hurt. He cursed and struok the Officer or. the. Day, Lieu- · '. ·: 
tenant Noble,. Accused seemed to be "sort ot hysterical-.. 

. like" (R.6). Corporal ot the Guard, AJ.:fonso J. Gouzalez, .1. 

answered the. call (R.1). Accused- was trying to back up the 
car, b~t the wheels spun and it would not move~ The ·orricer 

. ot the Day arrived~ _The ·accused was "getting sassy" and '·... 
·wouldn't listen, ·.The Officer· ot the Day ordered .the ser_

geant·· ot .the· guard to, take him to the stockade~ . Accused 
pU.shed the_ sergeant aside and struck the.ot:ricer and called 

·•him a "oocksuokel"". The officer grabbed the hand or accused, 
.who hit again.· Accused was then taken ·to the stockaAe. · · 
Corporal.Edwards;r. Keating testified that the'"United States 

.Jeep" ·was a wreck •. Accused was behind· the wheel. (R.9,). It· · 
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seemed "like he was a little hysterical".· One word led to 

, another,. and the Ofticer .of the Day ordered him taken to 
'the stock~e. AQcused struck the Officer ot the Day. Ac

cused said it was an accident, that he swerve~ to avoid· 
cows. He asked the Officer ot the Day to "take off his bar,· 

. and take qtt his pistol,-. and he would kick the shit out ot 
, him" Accused was hysterical. Private Francis R. Marple
testl.tie!i (R. 10) the accused said the accident was· caused 

· by dodging cattle which had run across the road. Lieutenant 
Noble tol:d him he would help him all he could. -.Accused 

· struck him and called the officer "a dalnned tool",. said, . . .. · 
"Shoot me you dirty cocksucker", and struck him (R.11) .. Second 

·Lieutenant Seymour Noble testified that he was Officer. ot the 
Day and upon going to the vicinity of shots, near the. Finance . 

:Of':f'ice, saw.a wrecked jeep (R. 12). Arter questioning accused 
he told'him to go to the sergeant of the guard (R.12). Accused 
called witness a "dirt;v. cocksucke~" and, "a son~o:f'-a-bitch" t \. 

broke away and struck him with his fist. · The car was an. Army ·' 
Jeep. Technical Sergeant· Carl Vi. Gallimore. testit'ied that , . 
he dispatched vehicles tor the military police, that he had 
not given accused or any one authority to use· jeep No. w- . 
20195691, a military police car, and that he saw it in the. · 
shop the morning of September 2. The car was a'wreck (R.14)~ 
Second Lieutenant Thoma~ E. Chubb identitied Prosec.ution' s · 
Exhibit A, completed ~.M. Form 260, relating to car w-20195691 
(R.16) and testified that the estimated cost of repairs~ . 
$60.6-5 (Pros.Ex.A), was correct (R.I?). 'Accused was warned --: 

.·· ot his· rlghts and test.itied that. early in.'the morning or: 2 " 
September 1943, he" was on the left of the· road, came :upon· · · :,:;.: 


· some4 cows near the Finance Of'f ice, turned' _to miss them,, lost';· 

. control ot the car (R.18) .on':tha railroad. (R.19).-and ran into· 


a brick wall~· Arter .the car was stoppe4; his rem~mbrance of: ·. 
. what went on was taint (R.18). The next thing he remembered 


he Wa.s in the guard house. (R.20). He got the car at motor 
·pool about 0430 when no ·one was around and "took myself a ., 

ride" (R.21). ·He was an M.P. and his understanding of'what . 
·to be done to obtain .permission to drive a. jeep was "just · 
being S:ncM.P." (R.22). · . · - · 

- . . 4. The record tails.to show that three-tolirths or,:"· 
· .the members"of ,the court present at· the time the vote was 
· taken concurred +n the sentence, and. hence,the record is· 

not ·,1egall1. sutticient. to support so much ot the· sentence 
as biposes oonf'inemeilt at hard labor in excess of' 10 years . 
. ( A.W.43). The sentence is· divisible (C.M. 229156, Dig;. Ops. 
J.A._G.,:/seo. 400, Bull. July 1943, p. ·269). and since the . 
record·shows that ~two-thirds ot the members present at the 
time vote was.taken Toted to adopt the sentence,. that portion
·of' the sentence. which the reviewing authority approved, d.is
honora_ble. discharge, total f'orteitures and continel'.len:t at · ·. · 

,:._.· . ·' 
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hard labor for 10 years may be ordered executed, if the record 
of trial is otherwise legally sufficient .to support it. 

5•. The uncontradicated evidence adduced by the pro

secution substantially supports the :findings of guilty, o:f 


.Charges I, II and IV and the specifications thereunder. · 
We regard any variance between the proof that accused "cursed"· 
{R.5) Lieutenant Noble· and said to him, "cocksucker" (R.7}
"damned fool",."sock me you dirty cocksucker" (R.11) "dirty
Cocksucker" and "son-of-a-bitch" (R. 12) and·that he called 
him bad names, and the allegations of the Specification o~ 
Charge I that accused said to his superior officer, "you
dirty rotten cocksucker", "Go ahead and shoot me you dirty · 
son-or-a-bitch", "take o:ff your pistol and I'll whip your · 
ass", and "I will give you a reason to tight", as so trivial 
and unsubstantial as to be of no consequence. The list of 
the offense charged was disrespect to a superior officer by
opprobrious words and contumelious and denunciatory language
(Par. 1J4a, M.C.M. 1926, p. ·147) and the ·evidence. clearly · 
supports the finding of the court that accused was guilty
of such conduct. 

Although there is no express testinlony or.other proof

of the value of the vehicle described in the specification · 

of Charge IV; the 'proof that the cost of the repairs· would · 

be $60.65, is a circumstance trom which the court might. fin~ 

that value of the jeep was more than $50.00. . · 


_ 6. As to Charge III and its'·specification, the un~ i. 

contr.adicated testimony or the accused is that.he drove off 

the roadway to avoid· hitting cattle, which wandered. q_nto · · 

the road (R.18-19). The explanation is not so improb~e or 

unreasonable in itself as to· justify the court. in disregard
ing· it. A.W. 83 does not· make punishable the loss or d~a:ge 

ot property except when.it. results :from willf'ullness or·neg

ligence. Even stopping of pay to make good a loss has be.en. 

held to be unauthorized in the absence of :fault or negligence • 


. (Dig.~Ops. ~.A.G. 1912-40, par. 1517, p. 714, July 24, 1933) •. 
While the accused was "at f'aul.t" in driving the vehicle with
out permission, such ':fault was npt the proximate cause ot .the 

. accident. _There are no facts or circumstances shown by ~he 
evidence from which it could reasonably be interred that·.. ·. 
accused was intoxicated or under the influence of drugs OJ:" 
that he operated the car at an excessive rate of speed. There 
being no evide.nce tit any fault or negligence on the part of\ 
the accused directly connected with the.damaging of the vehicle,. 
the record is not. legelly sufficient to support the findings ·,· . 
of guilty or Charge lII and it_s specification. . · 

7. The court was legally constit~ted~ ".No. errors injuri 
ously affecting the substantial rights of the accused were 

. -4
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committed during the trial,. except as stated. The maximum 
punishment authorized under the findings of guilty, wh~oh 
the record of trial is legally sufficient. to support, is death. 
The record is therefore legally sufficient to support that 
portion of the sentence, which the Reviewing Authority approved,
viz. that the soldier be dishonorably discharged the service, 
forfeit all pay and allowances due and to become due, and be 
confined at hard labor_ for lO years. 

Grenville Beardsley , Judge Advocate· 

Itimous T. Valentine, Judge Advocate 

Robert c. Van Ness Judge Advocate 

1st Ind. 

Branch O:ffioe Judge Advocate General, USAF, CBI; 8 JanUa.ry 1944. 

,To: ·Commanding General, SOS, .·USAF, APO 885. 

I concur in the foregoing opinion of the Board of Review. 

•, ··I ' . 
I 

/S/ H~ J. Seman~· 
/T/ H. J. SEMAN, 

Colonel, JAGD., , 
Assistant Judge Advocate .General •. · 
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. WAR DEPARTMENT 
BRANCffOFFICE OF THE JUDGE ADVOCATE GENERAL 

WITH THE 
UNITED STATES ARMY FORCES C_~;r.NA,BURMA INDIA (45) 

' v 
' 

12 January 1944. 

Boa.rd ot Review 

CM CBI fl. 65. 


UNITED STATES ) 
. ·, ... ) '!'rial by G.C.M., convened at 
v. ) Calcutta India, ~ecember 4, · 

) 194.3. Dlshonorable discharge
·Private Ale::mnder J'. and confined at hard labor 
Durand, .31208674, Hq. ~ tor ten (10) years.
Base Section #2, SOS ) 

. ) 

OPINION ot the BOARD OF REVIE';V 
BE.ARDS~, VALENTINE and VAN NESS, Judge Advocates. 

' .
1. The record ot trial in the case or the enlisted man· 

named ab~ve has been examined by the Board ot Review and .the 
Board submits this, its opinion, to the.Assistant Judge · · 
Advocate General. · · · .. .. " -: 

2. The accused was tried' upon the following Charge.a
and Specifications:
j. ' • 

CHARGE I: Violation ot the 9.3rd Article ot War. 
Specification: In that, Private Alexander J. l>urand, . 

Headquarters Company, Base Section No2, Services 
ot Supply, did, at Calcutta, India, on or about 
12 August, 1943, feloniously take, steal and carry
away·44 dozen Hacksaw Blades, value about $1,277.76,
the property ot the Government ot; India. 

L . ADDITIONAL CHARGE I: Violation ot the .64th Article ot War• 
•, ·~··.. > 

Specification i: In that Private Alexander J. Durand, 
Hndquarters Company, Base Section. No. 2, SOS,• . 
did1 at Calcutta, India, on or about 25 September,·.:.. · 

. 194J, strike Captain Charles R. Holman, his superior
-otticer, who was then in_ execution ot his ottice· .. · 
on· the shoulder with his hand • ... 

Specitication 2: In that Private Alexander J. Durand,
Headquarters Company, Base Section No. 2, sos, . 
d_id, at Calcutta, India, on or about 25 September 
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1943, offer violence against Captain C~arles 
· 	R. Holman, his superior officer, who was then . 

in execu~ion of his office, in that he,1the said 
Private Alexamder J. Durand, did say to Captain 
R. Holman, "Take off your glasses and I will 
knock hell out of you", or words to that effect. 

ADDITIONAL CHARGE II:, Violation of the 69th Article of War •. 

S]?ecification l: In that Private Alexander J. Durand, 
Headquarters Company, Base Section No. 2, SOS, 
having been placed in arrest in his quarters at 
77 Park St., on or about 25 September 1943,.did, 
at Calcutta, India'.,, on or about 25 September 1943, 
break his said arrest bef'ore he was set at liberty· 
by proper authority. · 

The accused pleaded· as follows: To the specification of. the·· 

Charge: "Not Guilty"; To the Charge: "Not Guilty"; 'l'o Speci

fication 1, Additional Charge I: "Not Guilty"; To Specificat

ion 2, Additional Charge I: "Guilty''; ·To Additional Charge·

I: "Guilty"; To.specification 1, Additional Charge II:, · · 

"Guilty"; To Additional Charge II: "Guilty". Evidence o:f' 

one_ previous• conviction was introduced •. ~He was. sentenced to.. . 


.. 	 be ·dishonorably discharged the service,. to forfeit all pay.: .. . 
and allowances due or to become duel and to be. confined at · .. ·· 
hard labor at such :\)lace as the rev ewing- authority ma.y ·. . · 
direct, for ten (10) years. · The reviewing authority approved;
the sentence and disignated the United States D1so3..plinary. · '· 
Barracks nearest the Port of' Debarkation as the place or . · 
confinement. Pursuant to Article ot War 50i, the order.direct
ing exe out ion ot the sentence, was withheld• .. 

.). As to the original Charge and Specif'ioation''thereunder: 
it appears from the rec~rd that .the owner from.whom t~e goods··' 

· were stolen was alleged, at the time of reference or trial; '',. .', 
to be the British Government. This date was 18 October 1943~>: 
(See 4th Ind •. to letter of transmittu ot Charges and, lat. . ... 
Ind. to Charges referring the case for trial)~ Subsequently?· 
by letter dated .3 November 194}, from J'. B. Langford,. Deputy.· 
Secretary to the Government of· India it appears that the 
owner was the Government of'. India. ft is clear that· the 
change in the specification of. the charge we_s made to read 

·Government of' India after reference :for trial but before · · · 
service on accused. Par. 34, MCM 1928, 09rrected to April
20, 1943, ·o.bvious errors ma.y be corrected and. the· charges

· may be redrafted over the· signature thereon, provided the 
redraft does not involve any substantial change or include·. 



any person, o:f':f'ense or matter not :f'airly .included .1.n the.. charges· 
as received. (Dig. Ops •.J".A.~.1912-40, Sec_. 42~·("9)). · · 
Neither the Judge Advocate nor the court has th_e power to,. 
make substantial amendments to speoi:f'ications without the 
authority of the· convening authority•. Par. 73, MCM; '.,permits
the. court t o direct a'n amendment to a specification under. - ·· 

:- certain circumstances, but this change· was ·made by the TJA 

and be:f'o:m,trial, not under th'.• direction ot the ·court. · 


~ ' • • a• ' ~·· -· •' ' • •·:: • • • : •. ·'•, ''\'' J • 

·Winthrop Military.I.aw and Pres.- 2nd Ed~ p. 155 
·states: . .. .· . · 

· : "But ***. so tar . as concerns the court and i · :· ' < 
·the parties.*~* charges duly referred. for trial · 
are; in law, ordered to be tried as they atand". 

. 	 . :· .· ... 

··. But 'at page 187,, 1t .is stated:: 

" *** while th~ Jti'dge acivdcate may correct 
·obvious errors :.of form and mistakes In names! dates, ·· 

.. amounts etc. knowA to him from having commun cated · 
· · with the witnesses or Cfherwise, to be Incorrect, · 

he.Qannot properly ventur~ upon material amend
ments of substance ***". · 

. ·From .the "1ang~ge q~oted,-:it'.wou+d appear- .that the amend
ment': ot the specification to properly describe the owner ot 
the property stolen was not imp~oper~ .•· The 'accused was- not ::. "-... ; 

-substantially prejudiced thereby• · - __ , · · " 
' .. . . ' . . 

~-· . 

4. TbJough the evidence ·is· conflicting as-to· the·. actions. 
_and presence or the, accused, the· aceased {R.26) and_ one other · 
_witness (R.24) .testified tliat he. did not. go :to the place where 
'.the .stolen goods. were disposed, yet .. other direct evidence._ is .: 
. clear that,he was present .at the ·time and .did dispose· or some ." 
. 	property. (R. 7,8,16,17}.: The court Wa.s warranted in belieT

ing the ·latter testimony.· The evidence reveals tha.:t accused , ; 
and another.man took a box. from shed: #4- ·at King George DoQk --~ · 
to· a god.own. ·a:t Circular Garden Beach .Road at_ which place the ' 

'hack saw blades alleged to have been stolen were picked up the· 
same day by the Provost Marshal~R~ 7; 8, 9~-16.,17) • The pox :"8:s . 
·similar to: one·· containing hack saw blades belonging to tlie_ ,_;:; .. _. · 

· Government ot- India (R....18 ,20) which were short landed, ~hat·: .- · 
· is;, could: not, be trace.d, '1!!.;.the shed. ·One such box was :f'OUDid. ·-. ·. 

in the godown to ·which acoused had delivered the .box.· -The. ·' 

evidence .. taken as a whole 'clearly warrants a. tjnding. that ... 


. accused stole so:inething; ~d there were .circumstances_ in . · · · 
· evidence· 'from which the court could. find that: the box in:··, . 

". evidence. was the same ·as .that taken and 'delivered by accused. 
. ' 	 .. ·' . . . . .· .. -· 

-3"'.' 
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The tact thB.t a box ot hack: saw blades, ptU"t ot a shipment 
.... located in the shed ot King George Dock wa~ :round on the 

same day in the same god.own to which accused made a delivery
of a similar packing case warrants the finding that the torme~ 
was taken and delivered. by ~caused. Where the evidence is 
aircumstantial the circumstances must not only be consistent 
with guilt,,· but inconsistent with innocence.. (Dig. Ops•. 
J.A.G. 1912-40, Sec. 395, (9)). The :finding o:r a packing 
ca·se siIJilar to the one accused had taken warrants the 
inference that 1.t was the same one. Property shown to have 
been.disposed ot by accused may be identified either by 
direct or by circumstantial evidence. Identity ma:y be 
established by proof of any peculiarity o:r, or mark upon,
the things, to be identified,. serving to distinguish it :from 
other things of the same sort. (36 C.J. 906). During cross 
examination or accused, he was asked by the Trial Judge ' 
Advocate, the :following: (R.27) ' 

~. Did you ret~se to give a statement to 
· the Military Police? 

A. Yes, I believe I did. 

Ot course ·the accused had the right to remain silent 

when questioned by the investigating officer without such 

·silence later being used as evidence of liis guilt, other-' 

wise the quarantee against self incriDlination would be 

meaningless. In this case, however, in light of the whole· 

record it does not appear that accused was substantially'

prejudiced. · · 

5. In regard to specification 2, Additional· Charge I, 
the specification alleges.an offer of violence against a 
superior otticer who was in the execution of his office iri 

.. that accused said, "take yo·ur glasses off and I will knock 
hell' out ot you " or words to that effect. This is not an , · 
otterat violence within the meaning or Article of Wa:r 64. 
-Par. 134, MCM 1928, ·stat.es that a mere threatening in word's 
would not be an offering ·of violence in the sense of the · 
Article. The,specification~ however, does set out an offense 
under Article of War 63,·and the :fact that it ·was laid under 

, Article or War 64,. is· not material in this instance.· (Dig.
Ops .. J .A.G. 19r2-40, Seo. 394 (2)). . · '-,. · .· · · · 

~· ..._6. Subject to .the comments. in the foregoing paragrapA, 
the evidence as to speoitications 1 and 2 ot Additional · , 
Charge I and the specitication·and Additional Charge.II, 
is legally sufficient to support _the ti.Mings of_ the court.- · 
The '\µlcontradicated evidence shows that on 25 September 1943, 
accused ~as under arrest (R. 25, 31) and that on the same · 
day, he broke arrest (R.29) and was .tound outs14e· his.. quarters 

•' \" . 
) -, . . 
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(R.29,32). He was picked up by.the Military Police and when 
brought in to see the Medical Officer, whose otfice was 
across from the orderly room, he went into the orderly room 
and said to his superior Officer, who was. then in the ex-. · 
ecution of his office~ "What do you think you are trying to 
do to me (R.29,33,35).· Take ott your glasses·and I will.-knock 
hell out of you",• ._ (R.29,31,32,33). Accused then went around. 

- the desk (R.29 )· a:rt4" struck Captain C.R. Holman,· (R.301Jl,
32, 35); the superior off1.cer. The blow by the accus~d landed 
on the of'f'icer's shoulder (R.J0,31). 

. 8. There. is evidenee .in the record that accused had 
been drinking (R.29,34,35), and one witness was of the opinion·
he was too drunk to know what he was doing (R. 35), yet he· .. 
could walk and could be clearly understood, (ll.35) and had 
control of his phys1ca1 and mental faculties (R.34). · From ; 
the evidence, the court could properly_ conclude as it did. 

The court was legally constituted. There are no errors 
_ substantially prejudicial to the rights of' the accused. The 

maximtml punishment authorized is death. The record is legally . 
sufficient to support the sentence. · 

It1mous T. Valentina, Judge. Advocate 


Robert c. Van Ness , Judge Advocate 






WAR DEPARTMENT 
BRANCifOFFICE OF THE JUDGE ADVOCATE GElrERAL ·~1) 

WITH THE 
UNITED STATES ARMY FORCES CHINA BURMA INDIA 

29 January 1944. 
I 

Board ot Re.view· 
CM CBI 71 .... 

UNITED STATES 	 ) Trial by GCM convened at Cal-; 
) cutta, .India 31 December·1943. 

v. 	 ) Dishonorable discharge, total 
) torte itures, and· continement 

·Private 	Joseph A. Dunn, ) at hard labor tor the term ot 
32063900, 540th Port Com ) ·his natural lite. 
pany, ·T. C., Base Section 	 ). 
2. 	 ) 

OPINION ot the BOARD OF REVIKW 
· BEARDSLEY, VALENTINE and KIRK'KOOD, Judge Advocate a 

l. The record ot trial in the case ot the enlisted man 
named above has been examined by the Board ot Review and the 
Board submits this, its opinion, to the Assistant Judge
Advocate General in charge of the Branch Ottioe ot the Judge
Advocate General with the United States Army Forces.in China, 
Burma and India. 

2. The accused ·was trie.d upon· the tollowing··charge and 

speoitication: • 


qHARGE:· Violation ot the 92nd Article ot War. 

Specitication: In.that Private Joseph 4~ Dunn, 540th 
Port Company, Transportation Corps, did, at Calcutta, india, 
on or about 10 November 1943, with malice atorethought wil
fully, deliberately, teloniously, unlawtully and with pre~ , . 
meditation kill one Private Chester (NMI) Harrison, 35214607, 

, 540th Port Company, Transportation Corps; by stabbing him in· 
the chest with knite. 

Accused pleaded not guilty to, 'and was tound guilty ot, -the. 
Charge and its specit~cation, and was sentenced to dishonorable 
discharge, :forfeiture ot all pay and allowances due or to 

.become due, and eontiriement at hard.labor tor the, term ot· his 
natural lite. ·The-reviewing authority approved the sentence, 
designated The United States Penitentiary nearest the Port ot 
Debarkation as the place 'ot continement,·withheld the order 
directing execution ot the sentence, and torwa:-ded the record 

.or trial tor action under the provision~ ot Article ot War 501. 
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J. After two soldiers of the P'ort•company identified a 
. dead body on 10 November 1943, as _:that ot Chester Harrison, 
Major Horace Pettit, MC, performed an autopsy. He :found a tan 
shaped wound about 7 ems. long, and J ·ems. wide, which penetrated 
the' right lung to a depth· of 3 ems. A great deal of blood was; · 
in the right cavity. In· witness'. opinion death resulted :from i 

this wound, which appeared to have been inflicted by a knife 
blade about six inches long (R. 7,8). Private JoP,n W. Steward.,·. 
54lst Port Company TC, on 10 November 194"3 was drinking . · 
"country whiskey" fR.10) with deceased, accused and other soldier~. 
Accused and deceased got into a fight in Nytra Ghosh street, in 

. which the participants stood up, lay' down and rolled over. 
Accused could walk all right. ifitne.sa saw no kni:f'e used· or . 
any stabbing done (R.10). He went 4way tor a time,. and when he 
returned, helped Gregory put Harrison in. a truck. Harrisqn · 
had· been stabbed, on the left side of the chest •. Steward· 1 

· couldn't tell then whether Harrison was alive .or dead.- Witness. 
could not say for. how long an.interval he was absent. trom the 
scene. He 'himself was drinking "pretty heavy". Private·, TYree · . 
Young, 54lst Port Company, TC, ·saw accused and de ceased get · .. 
into. an argument which led· to a tight (R. 12') ~ .Witness separat- .. 
ed them after several attempts and left -the scene. Dunn had 
been drinking, but witness couldn't say whether he was drunk. 
He could· stand on his two teat, .and could walk "all right by 
himself". He. saw no weapon used. They were still fighting when· 
he went:;;.away (R. 13). Witness next saw Harrison dead and in .. 
a coffin at the 112th Station Hospital. Witness had been drink:

· ing in the locality of the fight between 2· and. 3 o.'clock, and, · 
. the tight btrgan a.bout e/ halt hour a:f'ter he arr!ve.d. He didn't 

know the cause. "It was not a friendly.tight'!. He had known 
both participants, who were good friends, a· long time, (R. 14)~ 
Private Stanley Greg·ory, 54lst Port Company, .Cdcutta; -was . 
being. driven in a truok between 3 and 4- p.m. ·:from King George 
Dooksto Eden Gardens, which.was stopped by congestion ot trarr,1.c 
caused by a crowd watching a tight near Watgunge Street. He· 
got ott the truck and went.with a little Indian boy tQ where 
accused and deceased were fighting in the presence ot a "big· 
crowd". Young was trying to stop the· tight and to pull the ., 
pa.rtic_ipants apart..- Deceased didn't want to tight (R. 15). 
After tour attempts, Young got the combatants s~parated, and 
Harrison ra.q, down the 'street, to get away. Accused .ran ·atter 
him, raised his hand and "swiped Harrison",· who ran on to the 
corner. An Indian said, ."Chester is :finished". Witness ·went 
to him.· He was lying down. A British truck stopped. Witness 
helped pick up deceased and to take him to the hospital,. :where 
the major sai~- he was dead· (R. 15'). Gregory did- ·.not· see aJlY : 

. 	knite, but heard deceased "hollar" when accused took a "swipe" 
at him. Accused came back up the stceet :past ..witness, who did 
not see him again until after dark (R. 16). Both Dunn and . · 
Harrison were drunk and stumbling, but "I don'-t· ·think: they we~e 
too·drunk (R.14) •.Once or. ~wice "a~ter~Tyree YQung separate~·, 

--2 - '_. 


http:ifitne.sa


. (§3) 

·them", Harrison said, "Let's not fight" (R.17). Both accused 
and deceased were good friends (R. 18). JaI!lel Khan saw 
accused throw deceased down. "Then from the scramble on the 
ground they got up and Dunn chased and stabbed ·Harrison" 
(R. 19). After stabbing deceased, Dunn went to a trough and 
washed the knife and his face and :Q.ands. The. knife was bloody
(R. 19). It was about 8 inches long. Accused had been·dr~nk
ing (R. 20). He closed the knife and went along the street 
toward camp. llunishi Mia saw accused and another man fight
ing about 4 p.m. on 10 November 1943. "The man who is not 
here" walked away, and the prisoner abused him and approached.
him. He pulled a knife and stuck it in "the man who is not 
_here" (R. 22). Accused ran toward Munshin Road and joined 
some ·men who had a bottle. After the stabbing he put the 
knife in his pocket (R. 23). Musraf Ali saw the fight and 
saw accused run after the stabbing and join some other people.
He ~aw accused put the knife in his pocket (R. 24) and saw 
him stab deceased. Witnelis was only a few feet a,way (R. 25). 

4. The only witness called tor the defense was the 

accused who was warned of his rights (R. 25). He went to the 

grog shop about 8 in the forenoon, and met Harrison in the 

afternoon. In the meantime he had been drinking Indian Gin • 


.	He had a fight with Harris~n but could not recall why, or any
of the details, or what happened after the tight·. He and 
Harrison were good friends and he did not recall using a knife 

'on 	him. (R. 26)• He carried-a knife that, was about 4 or 5 · 
inches long, but did not use it on that day that he knew of. 
"I can't recall anything". (R. 27). · 

5. It was earnestly contended by the cteferise.. counsel . 
that the accused was drunk at the time or the homicide·. and 
therefore could not legally be found guilty of m~der but 
only of the lesser included offense ot manslaughter. Jle 
based this.contention upon the following language of par.:126c, 
MCM 1928, pp. 136-6: 1 

. " * * In certain offenses~ as m~~' larceny, · 
burglary, and desertion, !3- s:peCI:r10 intent ,is a . 
necessary el).>IJ.ent. In such a case the specific
intent must be·established either by independent
evidence,.. as, for example, words proved· to have been 
used by the offender, or by inference from the fact 
itself. ' · .' *** *** [·*** *** *** 
"Drunkenness.- It i& a general rule of ·1aw that 
voluntary drunkenness, whether caused by liquor or 

.drugs is not an·excuse tor crime .committed while in 
that condition_; but. it may be considered as affecting
mental capacity to entertain a specific intent, where 

-.3~ 
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such intent is a necessary element of the off~nse." 

Specific intent as an element of murder is implied in the 
definition of malice is the characteristic which distinguish
es voluntary manslaughter from murder. An intentional 
homicide, if not justifiable or excusable, is murder and not 
manslaughter. Malice·is "a condition of the mind which shows 
a heart regardless of social duty and fatally bent' on mischief". 
(U.S. v. Lewis, 111 Fed. 6JO), and conaists in the intentional 
doing of a wrongful act without legal justification-or excuse 
(U.S. v. Hart, 162·Fed. 192). It may be express or implied.
Express malice is that deliberate intention unlawfully to take 
away the life of a fellow creature which is manifested by
external circumstances susceptible of proof (U.S. v. Lancaste~ 
44 Fed. 896). It need not be evidenced by.words only, but may
be inferred from circumstances. (Hotema v. United States, 

1~6 u.s. 413, 46 L. Ed. 1225). .Previous friendship with the 

victim may not be· inconsistent with express malice at the time 

of the killing (Kota v. People, 136 111. 655). Implied malice 


·is that which is interred from the naked tact of the homicide. 
Malice is implied when no considerable· provocation appears or 
when all the circumstances of the killing show a wicked and. 

· malignant heart. 

6. That·accused had 'been drinking is tindisputed. The 
evidence, however, does not establish that he was,so drunk as 
n,ot to know what he was doing, but tends rather to indicate 
the contrary. Other soldiers in the group sought several times 
to separa:te him and.his victim. Despite their efforts.and the 
statement of the deceased that he did not want to fight any 
more, the accused returned to .the attack. When separated the·· 
last time, the deceased broke away and fled down the street. ,, 
Accused pursued, overtook and stabbed him. Then he washed the 
blood from his knife and hands, folded the knife and placed
it in his pocket, walked calmly away and disappeared from the 
scene. As to these facts there is no dispute. These circum~· 
stances are such as to :furnish reasonable support for the . . 
conclusion of the court that the accused knew what,he was doing . 
when he stabbed the deceased.· The question was one or fact, · . 
committed to the. court fer its determination, and there is 
~ubstantial evidence to support its conclusion•. 

. 7. The charge and specification as origlnally drafted, 

averred t)e commission ot manslaughter in violation or the .. 

9Jrd:Artiole of War. Such charge and specification were 

stricken out.by lines drawn with pen and ink, and a.new charge

and specification averring the commission of murder in 

violation of the 92nd Article of War were typed beneat.h it •. 

The, typing of the new charge and specification was done.upon 

a typewriter having large type :faces and fitted with ·a worn 
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ribbon, while the original charge and specification were 

typed upon a machine with smaller type and equipped with a 

fresh ribbon. The difference in the typewriting is quite 

apparent, and it is equally apparent that the affidavit to 

the ·charge and s~ecification was typed upon the same type

writer and about the same time as the charge and specifi 

cation alleging.murder. The affidavit to the charges was· 

sworrt to before Major Jay w. Scovel, J .A.G.D., whose initials 

appear at ,the left of and also above ~he lines striking out 

the original charge and specification. The signature, to the 

jurat, such initials and such lines are in ink identical in 

color and appear to have been made with the .same· pen. The 

affidavit is dated November 1-5, 1943. On that date, Major

Scovel was base judge advocate of Base Section No. 2, sos,

USAF, CBI. Three days later, the charges were referred by


.the Commanding General, Base Section No. 2, to an officer for 
invest·igation, in accordance with the provisions of A~'/{. 70 
and paragraph 35a, MCM. On November 21, such investigating
officer submitted his report of investigation and his re
commendation for "trial by general court-martial; charge,
violation of A. w•. 92; specification, murder," to the ColllI:l.and- . · 
ing General, Base Section No. 2, who on 23 November 1943, 
forwarded the charges,. report of investigation and other 
papers to the ColllIIlanding General, SOS, USAF; CBI, with his 
recommandation ~or trial by general court-martial; On 10 
December 1943, a copy or such charge and specification was 
serve<;J. upon the accused. · · 

8. No question was raised at the trial as to tfie 
legal sufficiency of the charge and its specification.·
"Obvious errors may be corrected and the charges may be 
redrafted over the signatures thereon, provided the redraft 
does not involve any substantial charge or Include any person,
offense, or matter not fairly included In the charges as · · 
received" (Par. 34, MCM, p. Z?). A redraft so as to charge
murder rather than manslaughter would appear to be· a· _ 
"substantial Qhange" and murder is an offense greater than 
and "not fairly included" in a charge ot manslaughter.
Nevertheless, it would seem reasonable.to ·conclude that the 
charges were redrafte_d before and not after the accuser swore 
to them. The accuser thereby preferred the redrafted charge
and specification and not that originally drawn. To reach a 
different conclusion, it would be necessary to ignore the 
applicaple presumption that the proceedings were. regular unless 
the contrary clearly appears on the race of the papers .(Dis
cipline XV c, p. 570, Dig. Ops. J'.A.G.; 1912) •. In any event;
the charge and specification upon which accused was arraigned · 
and tried were those which the Commanding General of the Base 
Section ·caused to be investigatad under A~W.#70,'and forwarded 
~fter such investigating to the Commanding General exercising . 
general court-martial jurisdiction, wi~h his recommendation · 
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for trial by general court-martial. Such were the charge 

and specification which, after consideration and advice as 

required. by A.-.v. 70, the Colllillanding General exercising 

general court-martial jurisdiction referred for trial. It 

was a copy of that charge and specification which.was served 

upon the accused before trie,l. The requirement~ of A.W. 70 

are procedural and tor the benefit of the accused. It has 

been held that completeabsence of verification does not effect 

the jurisdicti-0n of the court and may be waived by the accused 

either explicitly or when, as -in this case, there is a failure 

to object to such an irregularity (c.M• 197674, Par. 428(7),

Dig. Ops. J.A.G. 1912-40 p. 296). . 


9. The record ir:J.plies that sone statement was made "off 
the record" by the President of the Court concerning the 
"u:iimportance of evidence showing drunkenness of the accused" 
(R. 25). It does not appear that ahy evidence offered by the 
accused on this or any other point was excluded. The better 
practice is for· all such statements to be fully set forth in 
the record. In this case; however, it appears that all the 
evidence which the defendent desired to offer was received by 
the court. The contentions of the defense counsel in respect 
to the effect of evidence that accused had been drinking or 
was drunk were fully argued, (R. 27) and the provisions of the 
llanual for Court-Iv:artial applicable to the consideration thereof 
were read to the court(H. 25). It does not appear that accused 
or defense counsel were limited in any respect in the present
ation of any defense available to the accused. 

10. The record of trial recites that three fourths of 
the members present at the time the vote was taken concurred in 
each finding of guilty (R.29). Except as to convictio'ns of 
offense for which the death penalty is made manJdatory~by law,
and murder is not such an of~ense,-the record should show 
only the concurrence of two-thirds of all the members present 

.at 	the time the vote is taken (A.W. 43). This irregularity 
does not disclose the vote of any member and could not have 
prejudiced the accused in any substantial right. Even if the 
record improperly recited that all the members concurred in the 
findings, such a recital being improper as disclosing how each 
member of the court voted and thus violative of A.W. 19,' never
theless the validity of the proceedings and of the sentence · 
would not thereby be affected (Articles of War LXX:XIV C 2, Dig. 
Ops. J.A.G. 1912). The irregularity may be disregarded.' 

11. The court was legally constituted. No 'errors in

juriously affecting the substantial rights of accused were 

committed during the trial. A sentence to either death or to 

life imprisonment is made man4,atory by A.W. 92 upon conviction 

of murder. In the opinion ot the Board_of Review, the record 
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of trial is legally sutticient to support the t.indings ot 
guilty and the sentence. 

Grenville Beardsley , Judge Advocate 

Itimous T. Valentine Judge Advocate 

Joseph A. Kirkwood , Judge Advo<?ate. 





·(~9) 


·... ' 

A.P.O. 885, . 
· .. ,. .26 ·April 1944. 

Board of· Review 
CM CBI 85 

U N I T E D S T A T E S ) 19th AIR.FORGE 
) 

v. 	 ) Tried by.G.C.M~·,· convened '_at ;. 
·) :APO 465, c/o Postmaster;· .New • 

1st Lt. Morton Fisher, 0561011,) York, N~Y.; 10 February 1944. · 
530 Fighter Bomber Squadron, . ) To be dismissed the service. 
Jllth Fighter, Bomber Group.· )
~ . 	 . ' 

HOLDING OF. -THE BOARD OF REVIEW 
'BEAltDSLEY,. VALENTINE and KIRKWOOD, .Tudge Advocates •.. '

. .1. . The re cord of triai in the case of th~ above named - . 
officer has been examined by.the Board of Review, and the Board 
of Review submits this, its.holding~ to the Assistant Judge.
Advooa.te General in,_ charge of The .rudge· Advocate. General's . 
Branch Office tor China Burma and India. · · · ·· · 

. ·2. Accused was tried upon the following charges ~nd 
specifications: 

CHARGE I: 'Vi.olation Of A.W. 93~ 
. \ . 

Specification: In that lat· Lieutenant Morton (NMI) . 
Fisher, 5JOthFighter Bomber Squadron,·311 Fighter
Bomber Group, Air Corps, did,· at . India on 
or about 27 December 1943 with intent to.defraud, 
feloniously sign the name or T •. Lewis, lat · 
Lieutenant, Air_-Corps, to a .packing and loading . 
list in the follof!ing word.s and :figures, to ·wit:-: 

Emergency Reproduction 	 (packing or ioadi~ iist) Sheet No. ! 
·\YAR DEPARTMENT 

Q,.M.C 1_ Form No.-.490 · 	 A.P.O. 465 .. 

, STATION


Revised: February 8'- 1938 

Warehouse · · 4· Kin& George .'Docks- · Date 27/12/43 · · · · 
Conaignee · . _ · . Carried by truck 

· ·From Ship truck· ·B/L No.-,5603 
car Initials 

Destination Din Dun · .· 

l 
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·.Routing -·~s.!.•....:S~.-!''.!.:Vi~l:..::e~y.....!.P.::::O.::::S..::.t.......--------- Seal No·.____ 

' .Date Shipped --=-2:....!7..1..f.::.l;;;..2/t..,;;4~3;.___.,..._____ Authority U. S. Army. 

U.S.Nos •. No. &. King c QNTENTS GROSS WEIGS'l'. (PoU.nds 
on pkgs. of pkgs~ Unit TOTAL 

- . ·
Bent..OMI 30 Cases Beer Pabst Blue Rib 38 

" / 

- -
Total 30 Cases xx x .. 

. 1140 .• . . . 

-
/Sf. T/5 E. Prevard CHECKER 	 PACDR 

SHIPPER 
Received the above articles in a-p-par--en_t,__g_o_o_d..._.o-r""'l"'der 
and condition (except as noted) this date__,_=--=-~--.,...~"':"l"'__,..~~ 

s/- T. Lewls~lst Lt.·A.C. 

which said paper was a writing ot a public nature which might 
operate to the prejudice of ·another. 

CHARGE II: Violation of the 96th Article ot·war • 

.Specification: In that 1st Lieuten~nt :Morton ·(NMI) 
·Fisher, 530th Fighter Bomber Squadron, 311 Eighter _ 
Bomber (}roup, Air Corps, did, at . . · India ·on 
or about 27 December 1943 tor·his own personal gain 
and benefit and to the prejudice of good order and 
military disciplfne knowingly, wilfully and unlaw- _. 
fully order and cause T/5 Alvin J. Martin, ..145th 
Ordnance M.V.A._ Company, to perform manual labo~ 
by loading cases or beer upon a truck, the beer be-· 
ing for the persobal use and benefit ot the said 
1st .Lieutenant Morton {NMIO Fisher, -Air Corps. 

·Accused pleaded not guilty to- the .speoif"ications and charges, 
and was found guilty o·r ·Charge I-find. its specification, and not 
gUilty of .Charge II and its specification. He was sentenced to 
be dismissed the service.· The .reviewing authority apprpved the 
sentence and forwarded the record or trial to the Cbmmanding · . 
General, USAF, CBI, for action under the 48th-Artiole-ot war. 
The Commanding General, US,AF, C_BI, confirmed the s'entence. · 
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Pursuant to AW 50!, the order directing the execution of the . 
sentence was withheld and the record of trial was forwarded to. 

'The Judge Advocate General's Branch Office for China Burma
. and India. · 	 · 

• . I 

3. The evidence for the prosecution may be- summarized. 
~ as follows: · . . 

. ~ Captain. James D. Hewitt, commanding 14Sth Ordnance 
Motor Vehi.cle Company, -testified that on 26 December 1943, a_t. 
a club in. ace.used requested the· loan of a truck to. 
haul equipment from the docks~ Witness agreed to let him have' 
the truck, ·and it was furnished for such purpose the· following 
evening (R. 5). ·1st Lt. Henry M. Horton of the same unit testi 
fied that on.the evening of 27 December 1943, accused, with Mr. 
Worth of China National Aviat~on Corporation, drove a jeep to . 
the motor vehicle assembly line; and requested a truck, which 
witness furnished with a driver as he had heard the conversation 

·between Captain Hewitt and accused at the club the night before . 
. (R. 8 ,10); Witness directed T/5 Martin, the. truck driver, to · 

follow accused in the jeep to the King George Docks. ·Martin 
testifi,ed that ~t· the dock ·arrangements were made for his tru.ok 
to enter· a.nd that he·drove to the S,S •. "Wiley Post".· He was· : 
invited aboard by accused and, after supper o~ the boat, helped 
load 30 cases of beer on the.truck•. A-"tally-out sheet" was 
necessary in order.to drive a truck out of the dock and witness 
saw·accused hand a talry-out sheet to a soldier (R. 12, 13). · 

_T/5 ·Eddie Prevard, · 54-0th. Port Bn., ·testified that on· the even:. 
ing of 27 December accused asked him t.o check out· JO oases of 

. beer which he said Major Port had authorized him. t·o ·get. : Witness 
. testified ~hat accused gave his name as "L~wis" and signed. 
· "1st Lt. Lewis" on a tally-out. sheet (Pros. Ex. l) inwit.r;iess·' 

';presence (R. 15 ,17}. Witness turned the original, tally-out 
~ 	 sheet in.at the dock office, after giving accused a carbon copy.· 

Major .Tohn G; Fort., Trans,Portation Corps, executive in charge 
or the movement or freight on the docks, testified that he 
never gave autliority to accused,· or to Lt. Fisher, or to L'!;. 

_Lewis, to_ remove beer in any quantity from the docks. The . · 
. · ·3q oases of beer in question were Government property consigned·· 
'-to· the- Post Exchange •.. Witness identified a tally-out she.et . 

(Pros. Ex. l} as being made on the ·regUlar rorin in· use by his-· 
. office.- It acknowledged receip:t or 30· oases or beer and had 

been in witness~ possess-ion since.its execution. It was a_part 
·or the official papers .on his off.ice (R •. 18)". · -. 

- ·. ·~ ·. ·. At the clo.se of the evldence on behaif or· accused, the · 
prose.cution sought ,to reopen its case in. chief (R. -2.6) and, . 
called 1st Lt. Isadore F. Haxel, Headquarters· 10th Air Force, . 

· ·as a witness. Lt.· Haxel testified that he was designated as . . 
investigat~ng otf1,cer,:and that during ·the investigating witness 

-met, accused and took a statement from. him•. · Witness advised •· . 
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accused of his rigl:ts in accordance with A',f '.c.4 and told him that 
he did not have to make any· statement, but that anything he 
said might be used against him if the case went to court. Witness 
identified a doc\llllent as the ·statement.made by accused to him 
at .APO 465 on 25 De.camber 1944 (R. 27). The trial judge advocate 
offered such statement in evidence. The defense objected on 
the ground that the prosecution had previously rested its case 
and that the statement was not in the nature of rebuttal testi~ 
many. The law member stated that unless the co~rt knew what was 
in the statem~nt no ruling could be made. Thereupon the trial 

. 	 judge advocate-withdrew his offer, and proceeded to inquire of 
witness whether after being warned of his rights; accused had 
made any ,statement as to hfs guil~ or innocence·. The defense 
objected on the ground that such testimony would' be hearsay,.
which objection the.law member sustained (R. 27). . 

4. The evidence on behalf of the defense ,·consisted of 
testimony by Captain S.M. Newcomb, 5JOth Fighter Bomber Squadron, 
Jllth Fighter Bomber Group, immediate commanding offi.cer or · 
accused (R.19), Captain George D. Bruch (R.20) or the same 
organization, and Captain L.C. Harris (R.22) of tnat organization,
that they had known accused since the.summer of 1942, had observed 
the manner of his performance ~f duty continuously since then, 
that accused's duties were performed in a ·superior mann~r, and 
that his retention in the military service was .desirable. By· 
agreement, a letter signed by Colonel Charles G. Chandler, . 

_commanding Jllth Fighter.Bomber Group, was received in evidence 
(R.2J). It was al.so agreed that it Colonel Chandler were.present
in court he would testify that. accused's services as squadron

·supply officer had been exceptionally tine, .and that regard~ess 
·ot. th.e outcome ot the case., he would de~ire to have acouaed · · 
.returned to his organization tor duty.under his command. · 

• • 	 ' • ' -4 

' . 
. Accused took the stand (R.25), stated that he desir.ed. 
to make an unsworn statement, and, in answer to .the question 
.ot his counsel, "tell the story as you know it", stated that on 
the night of December 27 he did not mention Majo~ Fort and did 
not know him, that ha had been t~uth:f'ul and had figured in the 
apprehension ot two others involved in more serious ottenses 

. and the recovery or "two-thirds ot the beer.", that he :had told. 

Corporal Prevard · {R.26) that· he ·had an order ·but that he did 

. .' .
.not say.that he "had an order. rrom anyone for the beer" •.There 
was no question·from Corporal Prevard. It had been accused's· 
observation that it was usual tor trucks "to come down there 
and do tha~ sort of thing". · 

. · . 5•..In.'addition to de·r~nse coun.sel, aoc·used introduced as 
his. individual counsel St~tr Sgt. James F .• Nash., Signal Corps; : 
and Sgt. Elmer E •. Keel.ey,_ Air Corps (R.2). On 2)' ll'ebruary ·1944 
·they submitted: to- the 9ommandill8 General., 10th Air Force, a. . ·.· 
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letter signed by them as such counsel. bringing to the attention'. 
ot _the reviewing authority their opinion that the offense or 
forgery in violation ot AW 9J had not been shown by the proof · 
that .defendant sign~d a fictitious name to a tally-out sh~et •. 
They urged that at ~ommon·law the crime ot forgery consists of 
signing the name of' another, so as· to alter the position .of · 

. ~ person to his prejudi_ce, that. since· the person whose name 
was forged was tic.titious and· did not exist he could not be • 
prejudiced·, that .hence forgery had· not been shown· t,9 have been · 
committed, and that the evidence if it showeq the a'.Ccl,lsed to .. 

· be gullty of any ortense .: showed him to ·be gullty ·at ·ob~aining 
property by false. pretences in. violat;ion ot AW 9'5.· The review
ing authority attached such letter to· the record, and the oon-'.>~ 
tentions made. therein"h,av~ been•c;aretully considered by tliis · 

. Board ot Review .together. with the matters appearing in the··· 
.r~cor!i ot triEtJ. •.. · · 

.. ·· , .-6.,. ll'rom the evide~ce· it seems to ~us .to be"ap:pare~t ,··as 
,it.did to the cour~, that accused, ;without any au~hority so to 
·do, obtained JO cases ot· beer,· that he. signed.the nam~ or a· . 
non-existent f'icti'fious person·._to !ii rece.ipttheretpr, .and.that. 
without the. giving ot such receipt he would not.have been.able 
to leave the dock:with the beer~ ·Tha·court:was:justit1ed. in.·. 

..• rinding' that ·accused's intent was to defraud the' Government of· 
JO cases ..of beer,. :.~he tally-out ·sheet·. {Pros.~.Ex. ·1) ._was .in - .·. 

; e:ft'e.ct· a receipt •.· It·. was of' appare!lt. legal. ettioacy.. and could, 
_as it .actually· .did~ ·operate· to the prejudice· ot.: the· Go~.~rmnen,t: . 
and .of the custodian ·ot the. beer in. c.aus~ng .permission to be · · · : 
given; to remove the beer..from the do.ck,· wbioh. perrilission would 

-have been-i-etused in.the absence otthe talse:-and traudulent . 
..signature· on such receipt. : To· cons.~.ttvte. the pttense ·ot .forgery, 
~he ~e tal~ely ·sign~d must~ be ·that of': smne person other. than .-.. 
·that.or the accused~ "1st 'Lt·.·1'~-Lewis" was· not accused'$ name~.·-,· 
It-was ·necessary that the acduse1Fthen and there intended .to'.-.;_,_.·: .. 
defraud someone. It was not necessary-to constitute the of'fense 
that" the .person ·defrauded. be the person whose. name wa11 .signe·d . ~, 
·to the receipt •. It was enough that _such reoeipt be· capa_ble of · /.
operating to the _prejudice o!' another., (Par. :149J, MCM_, 1928,· ,.· .. · 
i>P· 175-6). The· instrument was apparently_ sutticTent to support · . 
a legal claim. and .to et'f'ect'a traud. (Milton v. u.s. 110 Fed.~_,·
(2d) 556) .. · .. . .. - . .. . 

. . 
Falsely personating another ·and signing his nam~ is . 

· torge:ry, .if' the signer's intent· is to have it reoeived .as the .. 
ins:trlJillen:t ot such .other. person, and· 1f' the· ini:Jtrument so_ signed " 
is such as to be of' legal efficacy 07.C.• J .s. JS; Cornelius v •. -. 
State, .._27 Okla. ,ct •. JJl, 227 Pao; 845;. Parvin v. State, 1.32 . , ~ 
Tex. er •. 172, lOJ s~w.·.2d 773).- .sig?ling·the ·name .ot a fictitious· 
and non existent person to an ·instrument with. inten~ to ~e:traud. · 
is t~~gery ,. 1s ·such ·instrument ·on, its taoe. appear~· to_ poss~ss 
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·legal efficacy so that it may. be used to the injury of ,ano.ther 

(J7 c.1:s. 39/People. v. Gould_, 347 111. 298, 179 N.E. 848). 

It is enough that the false instrument be made with intent to 

defra-ud and that it is of such character that it might defraud· 


·or prejudice another. An instrument 'is such as to be the subject · 
or forgery if it affects property and could be used as evidence 

.either for or against the apparent maker or against any other 

person .. The evidence in this record is legally sut'fi.oient to 

establish ror'gery. The faot as asserted by accused's individual 


·counsel ..that accused's conduct was such as to. constitute the 
offense of obtaining property. by ta:J_se pretences' or commo.i;i law. ~ 
larceny or o.ther offense, is immater_ial. · · 

7. usually the prosecution or defens~ offers the evidence 
to support its theor1 ·of the case before resting its ·oase in · ·. · · 
chief. · It some'J;imes happens that in the· presentation qt evidence,. 
one side .or the· other overlooks the presentation of evidence · 

· 	 available to his side.· That happened here.· In such case a.party 
is not tore closed from presenting available evidence, but counsel · 
may request· leave .Qf the court to reopen the case and present · 

,. 	 such evidence. · Such motion is addressed. to the sound discretion 
of the court. Ordinarily the.· motion is granted. except when 'by:·· · 
granting the motion ·-hardship ·or injustice would. resUlt to the 
other party. Atter the necessary foundation had been.laid by

·.testimony ot Lt. Haxel ·as to ·the authenticity and. voluntary . . ·. · 
character of the statement· signed by the acqused ~ during the . 

. investigation or- the charges pursuant· to.~AW 70, ·it. is difficult 
to perceive why such :statement· should not have been received· 

· 	in evidence ~ven though the· preseoution had. ·pr-6viously rested. ' .. 
its case .in chief.. :The trial judge· advocate apparently w~s · .· 
uncertain or his. rights .and. :\f1thdrew. the~ motion before the cour~-. 

·-.could. :pass upon .. it (R. 27). He then. sought to .elicit testiD;lony . 
. . tr.om X,t. Haxel· as to whether ace.used said anything. to hiirl as to 
··hi& guilt or innocence. .The defense opjected that such testimony 
. would be hearsay.~ The law member· sustained th~ obj~ction. ·In.. 
· 	thi~ he committed. error •. What th~ accused says and does .under ·, 

-such ..oi~oumstances .is not subject ~o. the objection that it i~· · .. :» 

hearsay_. Since this error was in favor of the accused -- obvious
ly he wa.s not prejudiced. . , . ,.. . _. · ' , . 


,,I 	 ·,. 

8. T~e co~t was l.egally constituted: and ·had ·:jurisdlctiorl. · 
ot _the person or ,the accused and of the ·subject ma:tte;r •. No . · · .· . 
errors injuriouslY, affecting the substantial rights or accused · 

_.were.committed .during the trial. The·.punishment al.thoµgh 

severe, is authorized for the offense of whi-ch the·accused·wa-a 

round gull ty. The Board . ot· .Review is ot ,'the opinion tha~ there 


··is evidence sufficient to warrant the findings of. guilty, and· 

I' . . .. 
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it· therefore ·'holds the record of trlal to be legally sufficient 
to su:ppbrt the 'sentence~ 

/s/ Grenville Beardsley , Judge Advocate. 
/t/ GRENVILLE BEARDSLEY 

/s/ Itimous·T. Valentine , Judge Advocate. 
/t/ . ITD.10US T. VALENTINE 

/s/ .r~se;ph A.· Kirkwood ~' .. Judge .Advocate.· 
/t/ JOSEPH A. KIRirNOOD 

• 
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··i ....·. 
CM CBI '85 (Fis11;er, Morton)". ... lat Ind·. 

l . 

Judge Advocate. Gene;ral 's Branch Office with· USAF, CBI, .APO 885, 
·~. · S. ArmY, -~6 April 1944. . · . '_ 

. I . 

· To: · The Commanding General, USAF,. CBI, APO 885, U. S. Army. 

1. In the case of 1st.Lt. Ma1'ton Fisher, 0561011, 530th 
Fighter ·Bomber Squadron, Jllth gJ.ghter.Bomber Group, attention 
·is invi t-ed to· the foregoing holding by the .Board of ;;Review . 
established in th.is Branch Office of The.Judge Advo~ate General 
that-the record or ~rial· is-legally sufficient to· support the 
findings and ·sentence, which holding· is hereb{" approve·d and . 
concurred.in. ,Under the provi~ions of,AW. 50~, you now, have · 
authority to order the execution of the sente.nce. (Under · · -.: 

. 'authority. ot note to AW. 50!' page·217, MCM 1928 a separate_.':'·
communication is submitted~ recommending suspension or the -· 
~:xecution ·or the· sentence during your pleasure} •. -. · ... 
. · _2 • · When copies· Of, the 'publ1shed order~ are forwarded to 

_this.office they should be acoompa~ied ·by the :roregoiri.g·hold
. ing and this indorsem.ent. For convenience ot reference and -to · '· 
facilitate· attac41li&, ·oopies ot the ~published orde·r to the 
record.in this·case it· is requested that the file number ot 

·the reoord·appear in brackets at the-end o~ the.published-order, 
as tallows:· {CM.CBI. 85) . " .· .. ·~: '-'. - · · · . . · " •r 

. ~ :.· .. ' -~· r. . . • . • ': . • , • . • " • .: 

;~·.::~.~..-:~· .. : · ..... 
.  _, 

•,. '. 
·~ . . 

'· .\! 

.;·,. ._ .. , ..:· :' H~S~· SEMAN, . 

': 
t .•. '. 

·,. ' ·.. . 
,. . -. :: . : Colon~l, JAG.I)., . .. -

,· .. Assistan~: Judge Ad!ooate Geile.r~l. · 
' ~· ·.' -~ ~ ' ~ ... " "'\' .. :·· .: . . ' .... ' - . .., 

(~n~~ ·o~e.red exec\lted:. :.GCJD.4, '·CBI:,- ~·3__ llaJr i94.4) · 
. . . .· . .:.. . • .. . ,•, .• .:. •' ~.:· .l . .• . • • 
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WAR DEPARTMENT 

BRANCH (jpprcE OF THE JUDGE ADVOCATE GEN!'RAL 


• WITH THE . 

UNITED STATES ARMY FORCES CHINA BURMA INDIA 


.APO 885, 
20 March 1944. 

Board of Review 

CM.CBI #91. · 


... 
UNITED STATES } SEiiv;tCES OF SUPPLY 

) · .USAF in CBI · . 
v. 	 ) Trial by G.C.M. convened 

. · , ) at. APO 689, o/o Postmaster 
Pvt. Ollie V. Traylor,· (38046361) ) New York, N.Y., 21' Janua~y 
Company D,·2lst Q.M Reg. (Truck) ) 1944. Dishonorable dis-

and . · . · ) 'charge, total torteitures · 
.Pvt. Nelson (NMI) Edward {JJ10J626}) a.nd confinement at ·hard 
Company 	D, 21st Q.M REtg. (Truck). . ) labor _for the period of 7 


years to each of the 

accused. 


OPINION ot the B61.RD OF REVIEW 
BEABDSU!Y, VALENTINE and KIRIDVO_OD, ·Judge Advocates 

'. 

l. ·· .. The record 
0 

0f trial ln .the case· Of the. ~Oldiers·. • 
named ~bove has been examined by the Board of Review and the 
Board submits this, its opinion; to the Assistant Judge
Advocate General. . . · · . 

2. Accused were tried upon the following charges and 
.speci_fioations: . 

CHARGE I: Violation of A.W. 93. 

· · · . · Speci:f'lcation 1: In that.Private.Nelson.Edward. 
··(then Private First Cla·ss) ,' Co. D, 21st Quartermaster 
·.Regiment . (Truck) , · and Privata Ollie V. Traylor,- Co. D, 
21st Quartermaster Regiment (Truck), acting jointly and.• 

.·1n·pursuance or a common intent, did, at Digboi, ASsam, 
. India' on or about 14 September 1943, with intent to do · 

. him. bodily harm~ ·commit an assault:upon gunner F.D. · · 
,Baldy' British Armed Forces, by shooting at him, with. :-.' · 
a dangerous weai>on,< to wit, a service rifle. · 

~".. .·S~cft~~atlon 2: . ~n· th~t .Private Nelson Edward,. {NMI) 
. (then Private First Class), Co. D;' 21st Quartermaste·r · .. 
·Regiment. (Truck) and Private Ollie v. Traylor, Co. D, 
· · 21st Q.uart~rmaster Regiment· (Truok), acting jointly, . . 
. and' in pursuance or:a common -intent, did, at Digboi; .... 
~sam,. India, on .or about 14 Sep~embe~ 19}+3.; with intent: 

l 



_:- (~8) 

to do bo9.ily hal'l!l commit an ~ssaul t up~n. Miss: H~ . .Fenn, . 

. by striking her o·n the_ shoulder· with a dangerous ~hing, _; 

to wit , a stone~ · · 


CHARGE II: Violation of th~ 96th ·Al'tic.le of War.• 

. . .. Speci.fic~tion: .~ In that Private· Nelson Edw~;d ftp.en 
Private First "Class.) Co. D, 21st· Quartermaster Regi-. -.< 
ment (Truck}, and Pri:vat.e Ollie V .... Traylor,» Co. D, .. - ·. · .. 

· 21st Q.~rtermaster Regiment. (Truck),. acting .Joint'ly, ·• 
and in pursuance of a common intent,, did,. at. Pigb~i, . 
Assam, India, on or .about 14 September 1943, wrongfully 
~eize Miss· H. Fenn by the wttst. and. attempt to· drag her·.· 

-· across a. road. 	 . . 
- ~~- ·.. 

~e· acc'used .pleaded not. guilty to ..an:d were· round ..guilty: of _a1+'·. 
· :specifications ·and charges. Each accused wa.s sentenc~d t9 dis- .. 
. honorable discharge, .forfeitures of. all· pay and: allowances~ · .· :·, 
·due or to become due and· confinement 'at. hard_ labor tor seven .. - . 

..i(7) years.· The -Reviewing Authority approved:_the·sentence·and:d~".'. 
. signated .the United. States Disciplinary Bar~aoks, ·nearest the .. 

·. port-· of debarkat.ion ·in the~United States. as the- place _of con-.~·· . 

. finement. The stockade ·at· staging' area,. Base Section:·No.l near-' 


Malir, Karachi, . India,. _was· designated: as the place ot.. 'tempor·ary 

, . confinement.. ~suant to .Article o.f War .501, the order . · . · 

. directing the execution of the sentence was· withheld and the re- . 

. cord of trial was forwarded to the Branch Office ot Tbe' Judge. 
· Advocat~ General. . , - · · · - · 

-- ~ ·· J. The evidence tor 'the :Pros~cution disolose·s· ·that· ·on· ,_,. 
·the· evening o.f 14 Septembe~ 194J, .:the two ac·cused, together .• ·-; . 
with ~ivates ·Le Blanc and White were travelling in l;i United ··: ·r 
States A:i:my vehicle between Di_gboi and Margherita·_ (R.lJ,l.7,19, 

· · 	22,24). frlvate Le Blanc stopped the vehicle at Private: · · . ·:· 

Edward•s request at a point where.Gunner F.• D•.Baldy, a. British 


.. :· sol<!ier, and Miss H~ Fenn, a British woman war.a.sitting by the : . 
. , · side o~ the road (.R.18; 19 J. Both accused· got out of' the.'.- • . · ;. 
'c vehicle, went up to the British couple·, and inquired of them_ .· ~ · · 
; 	 whether they. were having a nice. time, whether they were going · 

to' Margherita,. and whether o~.-not :they wanted a. drink. . Gunner-: . 
Baldy replied '"in the negative to each ,question. · He was asked 
for acigarette and reached intohis pocket :for his cigarette 
case. ·One of the acc.usea started feeling about· Baldy's person~ 

. He shoved that ·accused away an,d- told him to .. take his hands off. < 
.· At this .time· the second accused ".came ·~rom ·behind the vehicle, 
· levelled a rifle at ;Baldy and Miss Fenn and said: "Hold · •. ·. · , 
~everything". <.R:22,23). One B:ccused struck Baldy in the···:··.,, · '. 

,::face. Miss Fenn stepped in· front of Baldy as .the rifle was .. · ·· . 
· levelled ·at him. Miss Fenn was .told to go away, tll~t she would .. 
: be. alright,: but that they wanted to shoot Baldy.,· One accused.: ... 
. was pulling on Miss Fenn' s· wrist~ He then bent down to pick , -. . · 

_up . a . . 
stone, Baldy kicked this 

' 
accused in the face and told 

. 
:··;..~ 	 ' 

2. 


http:Al'tic.le


(~) 


1Iiss Fenn to run. They ran away together. The rifle was 

fired; the bullet passing Baldy's head. Miss.~enn was hit 

in the back by the stone, and screamed. The stone caused 

her-to stumble in her flight (R.28). Baldy did not see the 

stone actually thrown, but "I only saw Miss Fenn struggling" 

(R. 23). There was evidence that the two accused had been 

drinking (R.17,18,20,26L 


4. The accused did not take the .witness ·stand, and no 

testimony or other-evidence was offered in their behalf. 


5. The defense argueQ that the voluntary drinking of 
.the 	two accused, while not an excuse for the crime committed, 
should be.considered by the Court as affecting the mental· cap
acity of the two accused to entertain the necewsary specific 
intent. This office has held (CM CBI #45), Shelton, Jesse w. 
that: 

* * * * the fact of his drunkenness, if it stood 
alone, would negative his ability to formulate the 
specific intent charged. The evidence is un:con- · 
tradictory however in respect to other facts which 

.. , 
· 	indicate that accused knew what he was doing and 

acted with some premeditation and deliveration * * " 
In the present instance accused were able to carry:on


connected converation with the British soldier and Miss Fenn, 

to level.a gun at Baldy, to take hold of Miss Fenn's wrist · 

and pull her along the road, to stoop'and pick up a stone, . 


.. to fire the rifle with some degree of accuracy, t;o throw the 
stone straight enough to ,hit Miss Fenn, and then to get back 
into the Government vehicle, and proceed on their mission. 

This. Board is necessari:)..y limited to the determination. 
-Of.the question whether or not there is any substantial 
evidence in the record to support the Court's findings. Such 
evi~ence is present, and any question as to its weight was for 
the court~ · · · 

6. · It was' contended by defense counsel that the stone 
thrown was not shown to be a dangerous weapon. While a-'s'ione' 
may not ex vi termini be a dangerous weapon, nevertheless it 
appears from the evidence as to the manner in which it was 
used, that it must have been~ weapon such as.might endanger 
life or i~f~ict great bodily harm. · 

"A deadly weapon is not one that must or may kill. 
It is an· instrument which is likely to pro\iuce 
death or a great bodily harm under the circum
stances of its use. The deadly character of the 
weapon depends sometimes more upon the manner of 

3 
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its use and the condition of the person assaulte.d 
than upon.the intrinsic character ·of the weapon 
1tself". . ,· 

.state:v•. Archbell, :\)9, N.c. 537, 539, 51.S.E., 801. 

That·decisio·n cited with approval State v. Sinclair, 120

,N.c •. 603, 27, S.E., 77; State v. Norwood, 115, N.C. 789, 20 

:S.E•. 712, 44 A.N., S.,R. 498. In the present case the evidence 
is undisputed that:a stone was hurled by one of the two 


·accused ·who were acti!fg jointly and in pursuance of a common 

·intent, 'with utter disregard 'tor the s'afety of those at whom .· 

the stone was.thrown. No intent other than the desire to in

' tlict bodily in~uryand prevent the flight of. the.victims could 
. have actuated the hurling of the stone. Had this stone struck 

Miss·Fenn in the head it might have killed her or caused serious 
. bodily injury and, as a matter of fact,_ the s.tone did strike 
·her close to the head, 1. e., on the shoulder. lihile the record· 
: is silent on the question of the size and shape of the stone 
. as well as .the foroe with which it was hur,J.ed, nevertheless 
'the evidence does reveal that it struck Miss Fenn with such 
force that she was caused·to-"stumble" and "struggle". It is , 

··to be noted that the stone struck not a man but a woman and that 
"an instrument :w!iich might be harmless .when used upon a strong · 
~an, may become deadly when used upon a very frail and delicate 
woman". State v. Archbell, 139 N.C. 537, 539; 51 S.E. 801. 
It.is also to be noted that "whether a weapon is deadly does 
not depend so much on the resul~ of .its use as on·its si~e and 
character, the manner of lts use, the size and strength of . 
the person using it and the person on whom it is used". State 
v. Beal, 87 S.E. 416, 170 N.C. 764. The person using the 
sqone in the present instance was a soldie~ •. He had struck 
British soldier in the face alid pulled a struggling woman by
the wrist; It was this accused who hurled the stone that 
struck Miss Fenn with such force that she was· caused to stumble. 
From these tact_s- the court coua:d iri:t'er, that the s-trength .of· 
the person using.the stone was no~ inconsiderable. · .. 

? . · The. defense conteridied ·that the 'wording of the· sj::Jeci
·. tication under' Charge II did" not .·adequately apprise the two 
·accused of the offense .with which they were charged. The 

wording of the specification· is:· "Did wrongfully seize"'** 
and attempt t'o drag * *. * *" •. It· is apparent that the 
specification contains all the elements necessary to the proper 
averment of an assault and battery, and describes the offense 
with precision such as to enable ·the accused to offer any 
defens~ they might have and to ensure against any possibility
of their. being· twice placed in jeopardy for the same 'wron.c-ful act. · 	 · . 0 

8. It is.to be noted that the Axmy serial number of · 
.MaJof John P. ·North 	as copied into the record differs from the 
serial number of Major North as disclosed on the order appoint
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ing the court. The fir.st name of 2nd Lt. Bernard A. Frank, 
assistant trial judge advocate, is m~sspelled Berbard (R.2).
The name of one of the victims of the assault is' spelled
Boldy in Specification 1 of the charge, and Baldy throughout
the record. "Bernard" and "Berbard", as well as "B.Q.ldy"

.and "Baldy" are idem sonans. Tliese irregularities could not 
prejudTce the accused and should be uisregarded. (CM CBI 
45, Jesse W. Shelton). 

9. The court was legally constituted. No errors pre
judicially affecting the substantial rights of the accused 
were committed during the trial. In the opinion of the 
Board of Review, the recor~ of trial is legally sufficient to 
support the findings and sentence. 

/s/ Grenville .Beardsl&y · · 
/ti lt. col. Grenville Beardsley 

/s/ Itimous T. Valentine . 
/ti Major .!timous T. Valentine· 

/sf Joseph A. Kirkwood 
/t/ Captain Joseph ~· KirkWood 

5 






WAR DEPARTtli.ENT 
BRANCH""i:1r'FICE OF THE JUDGE ADVOCATE GENERAL 

. . WITH THE 
UNITED S'I;ATES ARMY FORCES CHINA BUR.fvl.A INDIA 

New Dfilhi, India. 

· Board ot Review 25 March 1944. 

Cll CBI 100 


UNITED STATES 	 Trial by G. C~M., convened at 

APO 689, 1 February 1944. 


v. 	 Reduced to Grade of Private,l
) Dishonorable discharge, forfeit 
) all pay and allowances due and 

· MOSS, FRANK (NMI) . . ) to become due, confinement at .. 
Technician 5th Gr. (35363422)) hard labor for 2 years 6 months. · 
Headquarters and Service Co. ) 
l88Jrd Eng• Aviation Bn. ~ Confinement in The United States 

Disciplinary Barracks nearest 
) the port of Debarkation. 

. . . HOLDING by the BOARD ·OF REVIEW 
. BEARDSLEY, ·vp.ENTINE and KIRKWOOD, Judge Advocates 

The record of trial in the case of the soldier named above 
.having been examined by the Board of Review in the Branch Office 
ot The iudg• Advocate General, established with the United States 
Army Forces in Qhina; Burm.a and India is found to be legally. · . 
sutticient to stlpport the sentence. . 

Judge Advocate 
JType Grenv 1 e 
(Sgd. Grenville 

·.· (Sgd.A Itimous T. Valentine, Judge Advocate 
\ (Type . ) Itimous T. Valentine 

(Sgd.A Jose~ A~ KirkWood , Judge Advocat• 
(Type ) Jose A. XirkWood 



CM CEI qlOO Moss, Frank 1st Ind • 

.T.li..G.B.O·.- USJJ, CBI, A?O 83.5, U.S. A.rmy, 27 March 1944. 


!:' 

TO: • T"...a Co,._anding General, S. O.S., USAF, CBI, APO 885. 

· 1. In t~e case of Tech 5th Gr., Frank Moss, ASN 35364322, 
Eeaa~uarters aui Servi~e Co~pany, 1883rd Engineer Aviation Bh., 
attention is invited to the foregoing holding by the Board ot 
Revle~ t~at the record of trial is legally sufficient to support 
t!le sentecce, which holding is hereby approved and concurred in. 
U!!der the provisions of A.N. 50!, you have authority to order 
the execution of tha ssntence. 

2. 7~en copies of the published orders a.re rorNarded to 
this office, they should be acco:panied by the foregoing holding
and this indorse~ent. To identify the order with the record or 
trial, it is requested that the file nl.l!llber appear in brackets 
at the end or the published order, as follows: lCM CBI 100).

J. Fro~ the evidence in this record and the findings or 
guilty =.ade by th~ cour~, it·appears that accused was drinking 
wlt!l Private Melvin H. Reed and other soldiers of their organ
ization, while passengers on a railroad train.· Accused became 
annoyed at Reed and assaulted him with a knire. Other soldiers 
atte::rpted to restrain accused.- Reed, in selr defense, ran to 
tne door of the car and jumped. Accused said that if any one 
didn't like it or had anything to say about it, he would make 
the~ j~~ too (R.19). According to one witness the accused said, 

.•As tar as I re1ae~ber he_ said he should have killed him·right
there, a.::.d that that was the way he used to do in civilian life". 
(R.7, 24). Although the record is silent as to the fate of Reed, 
it would appear fro~,the accompanying papers that he was killed 

· by the leap fro=t the train. If' this be an established fact, then 
under the law, accused was guilty ot murder (26 Am. ·Jurisprudence
29 Corpu~ Juris 1095-6). A similar case was reviewed in Ad8lll.S 
v. People, 109 III.444, 50.Am.. Rep. 617, where it was held that _ 
datenda.nts were guilty of murder, when by threats or violence to. 
a ;erson, or by displaying deadly weapons in a threatening 
:::acer, they caused him to Jm:p to his death from a moving train. 

·· 4. Accused has been in jeopardy and cannot now be tried 
tor r:u.rder, si!lce the assault, of which he stands convicted,
is a les!er offense included in the murder. 

5. Ho-Raver, acco!:lpaeying the record of trial is a copy ot 
t:ts proceedings of a.board of officers convened under AR 600-550, 
which board concluded that· Private Reed's death was due to his 
own I:isconduct and was not 1n line of duty. This· conclusion 
a~pears to have been based in large part.on the testimony of 
accused, w!l.o was not then under chargss, .that deceased coI:llllittad 
suicide. ·The conclusion ot the line ot duty board is contrary 
to the testitlOny in this case. Since a man cannot be both the 
victm or murder and a suicide, it would appear that serious 
injustice has been dcne the next of kin ot Private Reed. It is · 
suggested that appropriate action be taken to reopen the pro- .· 



('15) 

ceedings under AR 600-550, so that such next of kin will not 
be deprived of the death gratuity of six months pay and other 
benefits accruing to the survivor of a soldier, who it now 
appears, was killed in line of duty. 

/s/ H~J. Seman 
/t/ H.J. SEMAN 

Colonel, JAGD. , 
Assistant Judge Advocate General. 





WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 


WITH THE 

UNITED STATES ARMY FORCES CHINA BURMA INDIA . , 

A.P.O. 885, 
7 April 1944. 

Board of Review 
CM CBI # 109 

UNITED STATES 	 ) SERVICES OF.SUPPLY. 
~ USAF in CB~~ v. 
) Trial by G.C.M•. :convened at 

Sgt. James M. Wright (32691923) ) .APO 689., c/o Postmaster,
Company B, 858th Engineer ) New York, N.Y., 10 February
Aviation Battalion 	 ) 1944 •. 

:) Reduction.to Private, dishon
) orable discharge, total tor
) ·teiture and confinement at 
) hard labor for 5 (five) years. 

OPINION of the BOARD OF'kiWifilw 
BEARDSLEY, VALENTINE and KIRK'ri'OOD, Judge Advocates 

1. The record of trial in the c·ase of the above named 
soldier has been examined by the Board of _Review, and the Board 
ot .Review sub~ts this, its opinion, to the Assistant Judge
Advocate General. in charge of the Judge Advocate General's 
Branch Office for China, Burma and India. 

2•.The accused.was tried upon the following charge and 
specification: 

. CHARGE: Viol.ation of the 93rd 	Article of War~ 
Specification: In that Sergeant James M. Wright

Company "B", 858th Engineer Aviation .Battalion, did,·at 
or near Canastel, Algeria, on or about November 2, 1943, 
with intent to do him bodily hann, commit an assault 
upon Corporal Wallace J. Wilson~ Company "B", 858th. 
Engineer Aviation Battalion, by shooting him in the 
left shoulder and in the left arm with a dangerous wea
pon, to wit, a rifle. .• 

Accused. pleaded ~ot ·guilty to and was found g~lty of the speci
fication and the charge. ,He was sentenced to be reduced to 
the grade of nrivate,· to dishonorable discharge, to forfeiture 
of all pay and allowances· due or to become due, and to confine-. 
ment at hard labor for 5 {five) years. The Reviewing Authority · 
approved the sentence and designated the United States Dis
ctplinary Barracks nearest the port of debarkatien in the 
United States as the place of confinement. The stockade at 
StagirgArea, Base section No •. 1, North Malir, Karachi,, India, 

257951. -1
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WAR DEPARTMENT 
. BRANCirOFFICE OF THE JUDGE ADVOCATE GENm1.AL 

('78) WITH THE 
UNITED STATES ARMY FORCES CHINA BURMA INDIA 

was design~ted as the plaoe of temporary oonfinement. Pursuant 
to Artiole of War 50~, the order directing the execution of 
the sentence was withheld and the record of trial was forwarded 
to The Judge Advocate General's Branoh Offioe for China, Burma 
and India. 

3. The only legal question which requires extended treat
. ment 	 concerns the sufficiency of the evidence to support .the 
finding of guilty. The 0!1ly evidence was that offered on. 
behalf of the prosecution. No evidence was offered by or on 
behalf of the accused •. The proseoution's case-stands unoon
tradicted and unchallenged as to the faots which the testi 
mony of its witnesses tends to establish. We deem it import~ 
ant to set out all the testimony i~ detail. 

Captain Leo A. Zeleziniski, Battalion Surgeon, 858th 
Engineer Aviation Battalion, testified that about midnight 
2 November 1943, he was awakened and taken to the dispensary 
to treat Corporal Wilson, a member of the 858th Engineer . . 
Aviation Battalion, Who had been shot. Witness. identified · 
the.wounded man as Corporal.Wilson by his "dog tags" (R. 5).
One bullet struck Wilson in the fore-arm, the other.in the; · 
medial aspect of the upper arm close to the axillary region, 
in witness' opinion, fracturing the bone (R. 6). : Staff Ser
geant Richard lf'iggs, Company "B", 858th Engineer .b.Viation 
Battalion testified that he knew aocused.· Witnes·s was oft 
duty on the night of 2 November 1943. Sgt. Harvey Douglas, 
Corporal Henry and· he were talking in: the oompany street 
sometime after 9 o'clock (R~ 7. After a time, Corporal · .· 
Wilson and another soldier came up and joined the conversation. 
About an.half hour thereafter, Sgt. Wright and Sgt. \fidbee 
came up the street. "We called to them and they cazne over"• 
Sgt. Wright s~id: ffHello, greasy-belly", to which Corporal 
Wilson answered: ·"Hello, drunk". Wright was angered and ant 
argument ensu- ed. Wright went to the tent where he and w1t- · 
ness ·bunked together. After awhile, he came out and called 
Sgt. Widbee. Witness told Corporal Wilson to go to his . 
tent, but he did not do so. Sgt. Wright soon went baok to 
his tent ·and atter 3 to 5 minutes oame out again. Witness 
heard a ol~p being loaded and asked Sgt. Widbee (R. !) if 
he had given Wright BIDmunition. : Widbee said that he~had. · 
Witness suggested that Widbee would be as much to blame, as ·· . 
the man who tired the shots it; anyone got hurt. Widbee left .': 
to get _the ammunition trom acoused. Witness went to get ' 
the carbine. As witness was looking "for them" he heard·· ''.. 
the shooting. He didn't come out ot the tent u:itil 1 t was ' · ..· 
over. ·It was about 40 ·feet :trom where Wilson and the .other. ·.. 
men were talking, to the tent where accused got the carbine~· : . .
Wilson did not aot .in a threat·ening manner or make any .tbreat
ening moves· toward the accused. Accused had .been drinking• • · There were three 	tents (R'. 9), to one of which Wilson was .:·, 
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·assigned, aQ:'joined by 'another tent;· and. a third tent, beyond 

that, .to which'.: Sgt. Wright was assigned. Witness went to the 

tent to get the carbine and Widbee to get the aurmnunition so 


· nothing would happen. As witness went to the tent, accused 

·came out (R. 10.) • There were only two oarb~nes in the tent, 


one issued. to witness and the other to accused. The other 

.. soldiers in the tent were armed with rifles. All of the rifles 

were there (R. 11). Witness found his carbine in the tent 
{R. 11), but 'the other. carbi~e was missing. About six or 

seven minutes after Wright ca.m,e out of the tent, witness 

heard seven· or eight shots. (R•.lo}. After witness heard the 

.shots, he went out and. saw accused going to the orderly Room. 

Accusea. had 11.is carbine then. Witness asked him for the car-. 

bine:;, Accused said he was goiri.g to give.it to the first 

sergeant. Witness did not ask accused i.f he had done tne 


· shOoting. He thought he had {R~ 12) •. 

Corporal John L. Henry, . Company "C", 858th Engineer 

Aviation·Battalion, testified that he knew the accused and . 

that about 2 Novem'ber 194.3, he· was in the Company ."Btt area, 


, talking with him and.with Sgt. Figgs and Sgt. Douglas in . 
the Company street. Corporal.Wilson returned from town and . 
join·,ied the group. Sometime after that, accused and Wilson.· · 
had \:;ords. There were no threats and Wilson displayed no 
weapon (R. · 14). Accused argued for a while, .t.hett left and 
soon came ·back with a ritle in· his hand. He did not give 
.any warning. Witness started running. A, number o:f shots . 

. were fired. In his. flight .from accused, witness fell and· 

·broke his arm. If acctised warned any man to get out of his · · 

. way before he fired, "witness· did not see him"• There were 

three tents_ in a row,. the tent by w:.tlich the conversation took 
place,. ~other -fent, and a: third tent to which. accused was . · 
assigned. Accused lla.d the rifle when he oame out of his· · -> 

tent ·the second. time. Wilson did. not·· go toward accused when. 
he came out. Witness did not know where Wilson was shot (R. 15). 
What witness had reterrea.. to as a "ritle" in aocusea's hand.· 
was ·actually a "carbine" (R. 16J. .When they saw. accused. w1 th 
a carbine, .wi"tness and Douglas started. ·to run (R. 17) •· Wit
ness ran berore he heard. the shots. He did. not know. where . 
Wilson ·ran and. whether there were any .other men in the Com- · 
pany stre.et. When witness ran, Wilson was the only one lert 

· there (R. 18J • ,, · · . 
. . . : ... ~. . . I . . .. . . , 

Technician 4th Graa.e Harvey J. Douglas~ Company "B", .858th 
Engineer Aviation Battalion, swore that on the night of, . 
November ;2, 1943, he was at Oran, Africa and talked with . · 
Corporal Henry and Sgt. Figgs in the company street. Corp- · 
oral Wilson came. up later and stopped to talk~ Accused came 
up the company street and joined the group., . There was an 

·exchange of words between accused.and Wilson,·and an· argument 
started {R. 19). Witness did not hear .Wilson threaten a.ooused 
at any tim..e or see him draw a knife or any weapon. :DuriiD8 · · . , r .· 
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tlie qu~rel /-a~c1:1sed ~eft an~ came back with a carbine. Accused 
did- not give any warmng. W1 tness ran; "I know I ran to get 
away from the gun" •. Tbere were shots fired, a number of 
.them. (R. ·20). Vii tness could not say how many. He did _not · 
run toward accused, but ran. down the company street, away from 

. him. He saw no one else with a gun in the company street. 
Accused had been drinking but witness was not sure he was 
drunk; however, he· thought he was (R. 21). Sgt. Figgs had 
told Wilson to leave the scene. He did not do so (R. ~2). 
Accused ·came up .with the carbine to wbere Wilson, Henry and 
witness were standing. .Accused did not make any threats; . 
he left the group, went to his tent and crone back with the ·. 
carbine. Witness thought he was coming after .Wilson and he 
ran (ff. 2~). 

Defense counsel made an extended argument on behalf of 
the accused, urging that on the night in question, he was in~ 

' toxicateQ and coUld not have entertained the specific intent 
to shoot anyone (R. 25 \. Follo'Wing this, he SE!-id: 

·"Bear· in mind that' there was a lot ~f testimony -- · 
but Corporal Vli~son, who was shot, is not here. We do 
not know actually what happened that night. All we do 
know is tbat a shooting occurred•. Tbe witnesses brought 
up before the court here saw the rifle and disappeared. 
We don't know what happened after that. Vie could say 
it was self-defense. We could say a lot ot' things. We 
don't know who shot that rifle. Corporal Wilson was ·· 
shot· in the arm. He is the only oµe who can tell u:s !fhO 
shot that rifle~ The others ran away. It is possible · 
Co~oral Wi~son made a lunge for Sergeant Wright and the 
accused had to shoot to save his life. There has been , 

·, no proof that he brought out his rifle to shoot. * * * . 
·He. coul~ have _been called by tbe ..first sergeant to take· 

~ his rifle for inspection. That is actually .where he. went 
. afterward. Or he could have been bringing the rifle 

out to clean it. Or he could have brought it out just 
to shoot it, and Corporal Wil~on ~ccidentally got in the 
line of fire and got shot. ~ • "'"~~' (R.- 26). 

·· 4. The Manual for Courts-Martial defi~~s "assault" in
the following language: · · . . · 

'. . 

"An assault is an attempt or ofter With unlawful 
f'(orce or· viole~ce to do a corporal hurt to another. 

Clark & Marsh~l). Raising a stick over anotjler' s · 
head as if to strike him, presenting a tirea~ ready 
for use Within range of another, striking at a.tiother 
With a cane or fist, assuming a threatening attitude 
a(nd hurrying toward,another, are examples of assau:lt.'' 
. Par. 149.!,, MOM, 1928, p. 177). 
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The assault here averred in the specification of the charge 

was an assault with a deadly weapon, a rifle, with intent to 

do bodily harm. This offense is an assault ·aggravated by 

the 'specific 'Present intent to do bodily harm to the person 

assaulted, by·means of a dangerous weapon•. In ~uch a case, 

it 1 s not necessary that any bodily harm actually ensue or, 

if bodily harm is actually inflicted, that it be of the kind 

intended. · A weapon is dangerous when it is used in such a 

manner that it is likely to produce death or a great bodily 

harm. It is stated in par. 149m, MCM, 1928, p •.180, that 

the proof necessary to support the charge of assault with 

intent to do bodily harm with a ~angerous wea'Pon is ·the 

:following: 


"(a) That the accused assaulted a certain 
person with a certain weapon, instrument, or thing; 
and 

(b) the facts and circumstances of the case 
indicating that such 'weapon, iiistrument, or thing
was used in a manner likely to.produce death or great
bo¢!.ily harm." · · · 

It appears from the evidence in this casp that at the time 

and ~t the place alleged in the specific~tion the accused 

a:ftet. an argument, went to his tent, procured.a carbine and 

loaded it with a clip 01' cartridges. T~ eircumstanc es were 

such~as to impress two non-commissioned 9fficers with the 

importance of securing from the accused the ·carbine and the 

carti-idges. When he ·came toward the· groti:P, of which the 

victim named in the specification was a member, accused was 

carrying the carbine in such manner as to cause the members 

of t~ group to flee, one so precipitately and in such great 

haste that· in' his headlong flight he broke his ann.-. · The car- · 

bines was discharged several times. It would not seem to . 

be essential to a.valid specification charging the offense 

that.. the person toward whom the violence was directed 'be-· · 

actually struck by a bullet. The offe~se of assault with a 

deadly weapon with intent to do bodily harm was complete· 

when' the accused presented the fireann.-ready for use within 

the range of Wilson and the other members' of the· group in a 

threatening manner, since a carbine is a·weapon capable of . 

prod':lcing death or\ great bodily, harm. The circumstances.in 


, evid~noe indica.te. that such carbine was Used in a manner 
· likely to produce death or :u. great bodily harm. The uncon
tradicted testimony proves that not only was there an off~r 
or attempt on the part o+ the accused to; do violence 1 to .the 
soldier named. in the specification,· but that such violence 
was actually done. The f{ict that Corporal Wilson of Comp~y .· 
"B",. 858th Engineer Aviation Battalion was sometime later :tound· to 
-be-suffering from two bullet wot;nds was some evidence from 

Which the. court .might infer t:tat Corporu Wilson~. Comp8:ny nB", 
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S58th }ngin~·er Aviation Battalion, ·h:i-d been shot by the. accused 
in the commiss1on of.' such assault, since proo:t' o:t' identity of 
names give rise to the presumption of.identity o:t' persons. 

· 5. The suggestions made in the argument of' the defense 
counsel to the court (1) tba.t accused could. have discharged 

·his weapon in .self defense, or (2) that he had been called 
(at a late hour at night) to bring his rifle to the.first 
sergeant for inspection, or (J) that·he brought it out to 
clean it, or (4) that he brought the weapon out to shoot.' i tf 
and that Corporal Wilson accidentally'got in the way (R. 261, 
appear to be frivolous, and in view of the facts and circum
stances in evidence, it is ·not surprizing that such alternative 
hypotheses were reje~ted by the court. 

6. In passill1¥; upon the sufflciency of the evidence in 
a case in Which the President is neither the reviewing nor 

' 	 the contiridng 'authority, it is not the province of a Board 
of. Review or the Juige Advocate General, and neither has the 
right, to weigh th'e evidence. 'The rule applicable· in such a 
case has been stated as follows: 

"In :passing upon the sUfficiency of the evidence in such · 
cases, it is their province merely to ·determine whether o~ 
not there is in the record any substantial e:vidence which, 
if uncontradicted, would be sutficient to warrant the 

· fincU.ngs of guilty~ It is exclusively the province of the 
court-martial; including the reviewing, and if there be . 
one, the confirming, authority to weigh evidence, judge 
of its credibility, and determine· c.ontroverted quest!. ons 
.ot fact. ~C.M. 145791 (1921)." Par. 408(2), Dig. ·0ps • 

. ·J.A.G., 1912-40, p. 259 • 
.. 

l:t has also been held: 
--. 

"In the exercise or·. its judicial power of appelate re
view, the Board or Review treats the' findings below as 
presumptiyely correct, and examines the record of trial 
to deteI'Ill.lne whether they are supported in all essentials 
b~ substantial _evidence. To constitute itself a trier 
ot fact on appellate review, and to determine the pro- · 

. bative sutticiency ot the testimony in a record of·,trial 
. by the trial 'court. standard 01' proot beyond a reasonable 
doubt w'oUld be a plain usurpation of' power and frustrative 
of justice. C.M. 192609." (Par. 408{2) Dig Ops. J~A.G.,
1912-40,p.259). , ...-	 _, .. • ..· . 

. ~he ~fght to dra~ proper in1'erences from ·the ~via.ence was ·a· . 
. unc on ot the general court-martial, and it its conclusions 

do not do Violence to reason, this Board of :ReView may not sub· 
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stitute its finding 01· the ultimate faets f.or that which was 

reached by the court. · 'J.'he ru.Le fell owed by the Boara. 01· :He

view and the Office of the Judge Advocate General is the 

substantial translation into military law of the procedure : 

followed by the Supreme Court of the United States and by 

the various Circuit Courts of Appeal as well as by the' :var

ious state supreme courts. · It is generally held that the rule 

that a court of review will not weigh the evidence applies 

whether tne evidence is direct or circumstantial or partly

direct and partly circumstantial. 


In Crumpton v. 138 u.s. 361, the Supreme Court reviewed 
a conviction for murder,-P'Ursuant to which the death sentence 
had been passed. The evidence for the government was cir 
cumstantial. There ·was testimoJJ.y that deceased and defendant 
were riding together. Shots we're heard lat-er in the neighbor
hood of a hole where the body of the deceased was afterwards 
f oUn.d. Soon afterward t be defendant was seen riding one horse 
and leading another. Tbat night, he stated that they had met 
a man who induced deceased to go·with him; that.deceased had 
directed him to take the horses, to take charge of his efrects . 
and to pay his debts in case he did not return by a certain 
time. Six weeks later the body of the deceased was round in 
the,hole referred to. In his head was a bullet hole. Prior 
to the disappearance of deceased, defendant had come upon the 
hole and was familiar with its locati on•.. He had in his posses-· 
si~m an overc.oat of the deceased the day ai'ter his di_sappearance. 
Upon the discovery of the body, defendant left his home and 
went to a place about 20 miles distant, where he was arrested. 
In that case, a number of witnesses testified on belEl.f. of the 
defendant to circumstances consistent w.tth his innocence. He 

. took the stand and denied his guilt. In affirming the' judgment 
and "sentence .ot 'death, the Supreme Court said that there c.ould 
be no doubt that in the face of such testimony, it 'WOuld have. 
been improper to direct a verdict for defendant, and that.the 
weight of· the evidence and the extent to which it"%ontradicted· 
or e:x:plained by the testimony on behalf of the defendant were 
questions exclusively for the trial court~ and were not re
viewaple upon writ of error •. In a subsequent case in which 
the defendant was convicted Of murder upon circumstantial 
ev_idence and sentenced to be hanged, the Supreme · Court ·_ 

· also affirmed the conviction, refusing to consf.der an as
signment of error that the judgment was not supported by the 
evidence, where there was some substantial 'evidence of guilt • 

. (Moore v • .!!· s. 150 U.S. 57, 61-6J.) . . . 

7. Vfe cannot escape 'the conclusion that the record or 
trial in this case discloses substantial evidence, vmich sup-· 

. ports the findings of guilty. The reviewing authority. and his 
staff judge advocate are authorized by .1a:w-to weigh the ev1.

dence, which we may not do. The staff judge advocate· re-. 
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· c9mm.e.nded approval of, and t be reviewing authority has ap

proved the sentence. 


! 
8. The court was legally constituted. The record dis

closes no errors or irregularities which prejudice any sub
, sta.ntial rigb:t of the accused. The punishment is authorized 
· for. the often~ of which the accused was found guilty. It. 

must thereforef"'held, and we hold, that the record of trial 
is legally sUfficient to support ·the sentence. 

' 

I . 

IrA· Ulte_Q.q_,. Judge Advoc~te 
-....... .
renvi le Bear 

~-~1~eAdvocato. 

·. mous T. alentine 

C#a~ ~.dudge'Advoeate
 ·. 
· o • llrkWood . . · 



(S'S) 

C~.. C!3I 109 (',:rit..!:lt, Jp_;nes ,,. ) 1st InQ. 

J • .n..G.:J.O., U.SA.:c, C.dl, &O d85, U.S. Army, 10 April 1944. 


'i'O: Cornmai1di ng General , S. o.;.;,. , U::;A..:' , C:ar, .AF o 885 , U. S. Army. 

1. In the case 01'. Sergeant Jam.es M. \fright, ASN 32691923, 
Company B, 858th ~nf;i.neer Aviation Battalion, attention is 
invi tea to the f oregoi!lb holcdng by the Board 01· :aevie\v that 
the record 01' trial is legally sufTicient to support the sen
tence, w£1ich holdinc.; is hereby approved ana. concurrea in. 
L.Tncier tL.e provisions oi' A;.!. 50L you have authority to order 
the execution 01· tile sentence. 

2. ~rnen copies 01' the published. order are forwaraed to . 
this orrice, they snouJ.u be acco::ii11aniea. b~· the f'orecoing holu
ine and t~1is ina.orse~ient. To iQentify tJ.1e. oraer ·with the 
record of trial, it is req_uestea that the file number appear 
in brac,rnts at the end 01· the publisl1ed orQer, as follows: 
(c:.r c.::ir 109 J • 

3. 'l'lle trial 01' ti.us case leaves mucl1 to be uesired. 
uany ::ioints Hhich cou.J.u have bee~1 covered by tne Assistant 
·.1.'rial Juu12;e J~dvocate \vere lef't untouchea, ·whether because 
he _could. not prove certain facts or for 6-c.~ier reasons, is 
unclear. · · 

Iiov1ever, attached to" t:1e recora or trial as an exhibit · 
to the re_;iort 01' ti1e investisation 01' the cbarges by the o!Ticer 
desienated. for that purpose ·~)Ursuant to the 70th Article o!' 
\iar, is a wri-c.ten confession, which is signea anu sworn to 
by t~1e accuseu. ln this sworn conression, th.e accusea s-c.atea· 
unuer oat11 that he unuerstooa. tne purpose or the investigation, 
and that his rights haa been !'Ull.y expl.ru.neu to him bJ the 
investigating of1·icer. In tnis statement he completely ac
knowledged his guilt. In reaching my conclusion as to the 
le[c.l sufficiency of this record. of trial, I have 01' course· 
t:iven no consideration uhatever to such s\mrn confession. 
Heference is now macle to it solely for t:1e purpose of sugt_:.;est
inf; t~1at t.he confession could well have been used by the 
ii.ssistant r11rial Jud.~;e Advocate and, after layin;; tlle pro!Jer 
t:roundv10rl~, introduced this confession in evidence·. 'l'l1en ·. 
tnere v.:ould :rw.ve been no cuestion wl1atever as to t~1e suf
ficiency of' t:ie evilie:rice. - It may be oi' course, ti.1&t for 
so:·ile reason, m16.isclos ed by t i1B record r-.nd the papers in tl1e 
case, intro6.ucin~~ ti.ds ci.octL:.1ent nas· not· indicated. In any 
evel1t, althou2)1 the case is a close one, I am· convinced of ,. 
t"ie sur;ficiency of' t:1e evi d.ence c:11d concur ir. 1'-~e; .exo@ll.fint.~ 
01)inion of t:1e ~Sou.rd of }{eview. . . 

i:I. J. "'.c!l.JU.\ ' '4' .. 

.. Colonel, J.A.G.~., 
Assistant Judge Advocate Gener!=il. 
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A.P.O. 885, 
11 April 1944. 

Board of Review 
CM CBI #: .110. • 

UNITED STATES SERVICES OF SUPPLY 
USAF in. CBI 

vs. ) Tried by G.c.M.,.convened at 
) . Ledo, Assam, India, ll Feb

l . 

Technician 5th Grade Ben (NMI) )· ruary 1944. Reduction to 
Smith, 35!>77593, Company "B". grade of.a private, dis
·849th Engineer Aviation ~ honorable discharge the ser
Battalion. vice, total forfeiture and·~ coni'inement at hard labor 

) for 3 (three) years. 

HOLDING of the BOARD 6F i&ViW 

BEARDSLEY, VALENTINE and KIRKWOOD, Judge Advoc atea 


" . ,, 

1. The record of trial in the case of the above named 
soldier has been examined by the Board of Review and the Board 
of Review submits this, its holding, to the Assistant Judge
Advocate General in charge of the J"Udge Advocate· General's 
Branch Office for China, Burma end India. · 

. . . 
2. Accused was tried upon the following charge and 

specification: 

CHARGE: Violation of the 93rd Article of War• 
Specification: In that T/5th Grade Ben (NMI) Smith, 

Company "B", 849th Engineer Aviation Battalion, did. at 
Ledo, Assam, India, on or about 5 December 1943, wilfully,
feloniously, and unlawtully kill Private Willie 1. Johnson, 
38314309, Company "B", 849th Engineer Aviation Battalion, 
by shooting him in. the body and the head w1 th a r~fle. 

. . 

Accused pleaded not gUilty to and was found guilty of, the · 
specification and the charge. He was sentenced to be reduced to 
the grade of private, to· dishon.orable discharge, total for
feiture of all pay and allowances due or to become due and to 
be confined at hard labor for 3 years. The reviewing auth
ority approved the sentence and designated the U.S. Disciplinary 
Barrack~ nearest the port of debarkatior. in the United States 
as the place of .coni'inement•. The stockade, Staging Area, 
Base Section.#1, North Malir, Karachi, India, was designated 
as the place of temporary confinement. Pursuant to Arti.cle 
of War 50!, the order directing the execution of the sen

.:1257952 
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tenoe was withheld and the record ·ot trial was forwarded 
Ito The JUdge Advocate General's Branoh Ot'fice tor China, 
Burma end India. · 

3. The evidenc~ tor the pro.seoution may be s~f-~ed · 
as follows: On the morning ot :;~ ~ 5 December 1943, at about 
S o'clock, .aooused (R. 7) and a number ot ot:fioers and en
listed men of the 849th Engineer Aviation Battalion were 
preparing to establish battalion headquarters and,. set up 
tents for the o1}t~rs and men of the battalion at a point
just above the 6 A. rker on the Ledo Road. On th·e previous 
night~ caterpillar tractors had plowed up traces or ledges
in the side ot a st·eep hill in preparation tor the estab- · 

· lisb.m.ent . ot rows ot tents. . 'The: three upper tiers were tor 
the tents ot the enlisted men and the lower tier was for· 
company headquarters, the orderly: room., and the medical 
tent (R. 6). To go trom the lower to. the upper ledge it 
was necessary to go up a 45 percent grade. A "cat" or 
bull-dozer could .go up this grade without ditficulty, but 
a truck could not (R. 6). Accused had taken ·his bed and 
equipment up to the end.of the ledge nert to where the 
trail begins. lfillie J. Johnson was on the same.ledge.
with accused but about .15 :or 20 teat trom him, making ready 
to put up his tent. Lt. Stemas and Sgt •.John A. Scruggs 
were about 15 f'eet trom where accused and·.Willie ~. Johnson . 
were (R. 10) • The tent space laid oft by the deceased over-· 
lapped that-of accused and over this question an. argument · 
.followed (R. 7). .Opening .the argument, accused said that 
he was not going to move his tent tttor any son-of-a-bitch, ,_ 
or words to that ef'tect. • (R.7-8). . Willie J. Johnson an
swered that he was going.to move .. it tor· him. Lt. Stemas 
and Sgt. Soruggs were at that time trying to figure out 
some way: to pitoh the tents w1thout ovel'lappage or other 
trouble. Dur1D8 the argument, W1111e:1.;Johnaon started, 
walking toward accused. The. ritle wh1o~fhad been issued 

. to aoouaed and upon whioh. he had put hia'·ne.me, was either 
. upon· or beside his bed. Willie l. Johnson started toward 
accused trom a distance ot about .15 .teet (R• 8-9) e. Johnson 
had in his band at· the tilu a knite with a blade. about S 
or· 6 inches long, used by him in cutting the ropes ot his 
tent (R. 9) • ·.u. Johnson approached aooused, accused picked 
up his· ritle and made "what looked like a butt stroke• . 
(R. 8-21) and told .lobnson _not to oome u;y7 oloser (R~ _10-24). 
When Johnson reached a. point about 9 teet trom. accused he : 
laoouaed) stood up( bro'18ht his ritle down and tired two 
shots at.deceased R. 8)~ Lt. Btemaa heard but did.not see 
the tirat shot. Ha saw~th~. seaond shot tired at Johnson who 
was.at that time .in a falling position (R. S). Neither · 
accused l'lOr Willie- ·1. Johnson had actually put up his tent · 

. 	 (R• 8). .loo~sed said about the time ot the shooting that ·.·. 
ha had shot. Willie J. Johnson an.d that he meant . to kill biaf\

25-~~151!-t he would. kill uy .other •son-ot-a-bitch who would o~ . 
. . 	 . .. . . . . 
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attar llim wl~h. a knife". (R.9,18). .Attar·· Johnson was shot 
· and tell, his knits was Yd.thin 4 or 5 inches or his right

band (R. 14). Attar the :fatal shots were tired, Lt." Stamas 
· pulled out his pistol and demanded that aooused give him 

the rifle. · Aooused refused to do so, a87ing that he .would 
·.not give it up until Lt. Jenkins, his company command.er, 

came (R. 10, 18). . · . · ·· . . . 

C~ptain Zola P. Alpert, .Medic.al Corps, battalion sur
geon, ~49th Engineer Aviation Battalion, was immediately

called and ran up the hill to where Willie Johnson lay
·dead, and'lti-S.de an. examination or the body (R.S). He had 
heard the shots tired but was some distance trm where the· 
homicide occurred. Upon examination of the body by Captain
Alpert, two bullet wounds were round, one entering.the left 
clle st and the other the le:rt temporal ·region w1th the point
of the exit or the latter above the right· ear. The e~ · 
1nat1on tur'ther' disclosed that Willie J. Johnson was dead 
(R. 14). ·In the o~inion of' Captain Alpert, the death or 

Willie. J."'Johnson.was caUsed by the bullet wound in his 

head. Aoeused was standing near the body ot deceased when 

Captain Al})ert made .his examination lR. 14). . . 


:.·...::lo-;.'··-··. 	 . . 

. Captain Paul Xlingensmith, 20th Gene~ei &spitBl, as 
receiving of'fioer at the hospital, examined the body. iden
tified as Willie ..r. · Johnson and tound two wounds apparently

·produced by two missiles, one ot·whioh entered the lett ot 
· 	the anterior midlilie near the second rib, and was about
i centimeter in size, passed through t~e body' and out.thr9ugh
the posterior ohest wall· to the right ot the mid-line, mak- · · 
ing a lA'.>und approximately .2 centimeters in size (R. 15, 16).
The other wound, i ot1ntimeter in size, entered behind alld - ·· 
above the lett ear and went out on tl:le right side, making 
a wound at the point of' exit apporximately. 6 c~ntim~ters in 
size.· In the opinion ot Captain El.ingensmith, the death 

ot Willie J. Johnson was ·produced by the gun shot wounds 
in the head and chest, .either one ot wh1oh·could have. been · . 
tatal (R. 16). There were no powder burns on the clothing or 
skin ot deceased. {R. 16). · 

. . 
There were available paths or ways by.which accused 

could have retP8ated trom the aoene ot the. argument, it he. 
had elected ·to· do 'so• without going past Willie J. Johnson 
(R. 12). The rif'le with which aooused shot Johnson .was · ;. · 
loaded.prior to the shootins (R. 11). 1ohnson was taller · . 
~ut not as br.oal aa aocused (R. 12). During the argument .· 

, over the tent apaoe, J"ohnson~ threatened to throw accused 

over th~ ~11. . · · . . __ . · · . . . _ . 


' · Sgt.- John A. so~gs, Company •B•; 849th Zllgin~er ·. . 


~Viati~n ~tt~7~·t2~~- t~e ar~en~~ betwe~n 7ohnson an4 

. . . ' . . . 

' 	 ..:) 
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accused and saw accused grab his ritle and hold it as it.to 
make a butt stroke. A second later the shots were fired 
(R. 18). Sgt. Scruggs observed that accused could have 
retreated if he had desired to over the edge of the ledge,
through the woods 'or" down the path or out the way- used by · 
natives going to and from the camp siw "there was plenty 
ot ways to escape" (R. 19). Sgt. Scruggs heard accused say 
to Johnson, "Don't come any closer~. (R. 24) •. The tY«> shots 
were tired in quick succession. (R. 20). Sgt. Scruggs 
himself had staked off the space for Johnson's tent. There 
was con:Lusion over the tent space. He observed the-first 
shot tired by accused. at Johnson, and put it this way: "The 
tirst shot was tired as if he was going to make a short 
jab trom the hip" (R. 21). Sgt. Scruggs noticed that Johnson 
was about 9 teet trom accused when he fell and that his head 
was about J feet from accused after the shooting. J:>hnson 
tell on his back toward accused (R• .36). Sgt.- Scruggs said 
that both the accused and Johnson were. about the sans size. 

Technician 5th Grade Robert White, Company "B", 849th 
Engineer Aviation Battalion (R. 2.3) was present when the fatal 
shots were tired. He heard the argument over the tent space 
but paid no attention to it. .Among other things, he heard 
Johnson say: "If you keep on, somebody is going to hell", 
to which accused answered, "don't you go tirst". Corporal 
White saw Johnson when he started toward accused w1 th .his 
knife and heard accused give the warning: "Don't oome any 
further" (R. 24). Johnson did not heed. but kept coming. As 
Johnson.got within about 8 feet ot accused, Corporal White 
noticed that accused was standing with· a rifle in his hand 
and saw him fire the shots at Johnson. Corporal White heard 
accused .say immediately after the shooting that he meant to 
kill him and "that he would kill air other son-or-a-bitch 
whG> would draw a knife" (R. 24). Corporal Whi t.e noticed 
that Johnson was walking. rather fast as he e,pproached ac
cused . (R. 25). . . · · · . · 

4. Accused did not testify, n.or was any :tererence made· 
to his right to do so after. the prosecution -rested .its case. · 
However, defense o::rtered. tm testimony or several witnesses, 
amens. whom was· Sgt. John D. Corbi_n, Company "B", 849th ~i
neer Aviation Batta1.1on, who testified that '!we was up to a 
p.lace tixing a space for our tent"• Johnson's tent was in- · 

· ter:t:'ering W1th the space or accused. Johnson said he would 
not move his .tent but insisted that "I .em. going to,put 'IIiy 
tent here" •. Accused then said, "No, .you'll have to wait. 
We saved this space when we come.up. Tb.ere is Just enough 
space tor our tent". lohnson said tlBt he was going to put
his tent there anyway•. The argument continued and. Johnson 

2s· 7"~ to accused.: "Look out' or you will pe going over that . ' 
~11"; to which aooused answered: "Then let·1t be you first". 
Sgt•. Corbin then heard accused aay: .. •Don't oome turther with 

/ 
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the knife" (R. 26). Then two shots were fired by accused 
at Johnson. Corbin observed that there was a ravine in back 
of where accused was standing; there were cots and other 
things belonging to soldiers lying around, but witness 
could not say whether accused had any way of escape (R.26). 
In answer to a question as to whether accused could have 
retreated witness answered, "Maybe he could have gone out 
the lef't side". When the first shot was fired Sgt. Corbin 
looked Up and SaW Johnson falling f Orward ca 29) e Sgt e I 

Corbin did not see accused make any effort to get away from 
Johnson (R. -.30). Sgt. Corbin and accused had lived in the 
same tent together \R • .30). · · 

Private Van Darling, Company "B", 849th Engineer Avia
tion Battalion, was on duty at approximately 8:45, 6 December 
194.,3. He saw accused w~n he "went up andclaimed off a tent 
space for a group of boys and myself" (R • .3.3). He heard 
accused speak to Johnson about putting up another tent which 
would overlap the tent space claimed by him. An argument 
followed, during which Johnson s:tarted toward accused with 
a knife. Accused said three or four things and when Johnson 
$Ot within 2 or 3 or 4 feet of him, accused· shot Johnson . 
(R• .3.3). When Johnson was advancing on accused, Van Darling 
noticed that accused's rifle was lying on his bed. behind 
him. .He saw accused ..rise up with the rifle as if to make a 
putt stroke, then raise the rifle am tire it. This witness 
observed bags and tents and other things which the boys
had brought up lying all around accused. He also observed· 
that the cliff was behind accused and a bed was beside him 
(R• .34). This witness could not see any way through which 
accused could escape, except by where J""ohnson was standing
(R• .3.3). , . . , . 

' 

Technician 5th Grade James L •. Wolfe, Company "B", 849th 
Engineer Aviation Battalion, was. on duty at approximately s;45, 
on 6 December 194.3; and about the time they were setting up 
the tents it was discove~ed that.there was some conflict. 
between the claim of the tent site of Johnson and accused. 
An argument followed, but "most of the .soldiers thought it 
was just a G.I. argument" (R• .37). Witness looked around 
and saw Johnson going toward acoused. Accused picked up 
his rifle as though he were ·going to hit Johnson with the 
butt (R• .37). Then accused shot Johnson who was coming to
ward him w1 th a knife (R. 37). During the argument there 
was a space· ot about 15 feet. between Johnson and acoused 
(R. 37). V~lfe heard accused say right after he.had shot 
Johnson that he would kill any other man who_ came on him 
With a knife. (R • .38). Wolfe said of aocused's chances ot 
retreat: "could hot have turned around. He would have to 
make a high jump and go over all the stUf!' and tents" {R. 39}. 
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5. Accused was tried upon a specification under the 
93rd Artiale of War charging him with voluntary manslaughter. 
MOM, 1928, App. 4, P• 249. 

MOM, 1928, 	par. 149~,·P· 165 says: 

"Voluntary manslaughter is where the act causing the 
death-is committed in the heat of sudden passion caused 
by provocation. * * * The law recognizes the fact that 
a man may be provoked to such en extent that in the heat 

.of sudden passion, caused by the provocation, and not 
from malice, he may strike a blow before he has had 
time to control himself, and thererore does not in such 
a·case punish him as severely as if he were guilty or 
a deliberate homicide. 

In voluntary manslaughter, the provocation must 
be such as the law deems adequate to excite uncontrol- · 
lable passion in the mind of a reasonable man; the act 
must be committed under and because of the passion, 
and the pr~vocation must not be sought or induced as 
an excuse.for killing or doing bodily harm." 

Clark & Marshall Crimes, 4th Edition, par. 253, defines vol
untary manslaughter as follows: 

"Voluntary manslaughter is an intentional homicide 
in sudden passion or heat of blood caused by a reasonable 
provocation and not with malice atorethol,lght. ·The fol
lowing principles apply to this grade of.:telonious homi
cide: · 

.1. The killing i s intentional. 
2. 	 It must be without malice. 
3. 	 The provocation must. be so great as reasonably 

to excite passion in an ordinary man and cause 
him to aot rashly and w1 thout reflection * *". 

30 Corpus Juris, p. 68, par. 238 states: 

"The tact that accused is a soldier, in Uni:rorm, 
and that he has been taught by the military authorities 
that' an .American soldier should never retreat, call tor 
no distinction o~ discrimination in the application or

257952 the established rule or law in the civil courts"•. 
-

The evidence of the prosecution, as well as that or the 
defendant,, conclusively sustain the proposition that accused 
intentionally killed deceased by firing two ·lethal shots into 
his body f'rom an army rifle which is, ot course, a deadly 
weapon. The statement attr!buted l)y all the witnesses to 
accused "that he intended to kill him (deceased) and that he 
would kill any other person who oame on him with .a kn11'e" 
together with all the facts and circumstances disclC?sed by 
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the testimony, makes the accused guilty or at least volun
tary manslaughter, unless his conduct oan be justified and 
the killing excused on the grounds of proper self-defense. 
MCM, 1928, par. 148a, p •. 163 lays down the rUle tor a proper · 
application of the plea and proof' or self defense, where it 
is said: . . . 

"To·exouse a killing on the ground or self-detense 
upon· a sudden affray, the killing must have been believed . 
on reasonable grounds by the person doing the killing 
to be necessary to save his life or the lives or those 
whom he was then bound to protect or to prevent great·
bodily harm to himself or them. The danger must be be- · 
lieved on reasonable grounds to be imminent, and no 
necessity will exist until the person, if' not In his 
own house, has retreated as fer as he safely can. * *·" 

In JO Corpus 	Juris, par. 239, the rule is thus stated: 

"An ·ancient oanmon.:..law rul.e, :t·requently spoken 
ot as.the doctrine of 'retreat to the wall' is that a 
person is not justified or excused in killing.one who 
attacks him, unless he first retreats so tar as he oan 
do so without increasing his real or apparent peril." · 
u.s. vs~, 34, Fed. )02; U.•s. vs. Herbert, 26 F, 
Ca~. No.-.--r,, 	345a, 2 Hays. &lr; 210. .. . . . . . . . 

u.s. vs Herbert (Crim. Ct •. Dist. C~l. 1856) Fed. Cas. No. 15,
3548. states: .. : · . ·· . ~ . ,. . . ~ . . 

"A man is bound to retreat f'rom the moment dBllger · 
becomes apparent, unless, from the f'ieroeness ot the 
attack, he i~ prevented from doing so." 

Whether under the evidence in this case accused was 
brought w1 thin the rule ot self-defense as defined and applied 
was a quest! on· directed to the General Court-Martial betore 
which the accused was tried. The court and not the· Board ot 

•Review 	are the weigh-masters ot the evidence. In the recent 
case of' OM CBI 109 (Wright), this question was passed on by
this Board. The Board then held: 

·' 

"In passing upon the sutticienoy ot the evidence 
in a case in whi oh the President .1s neither the renewing 
nor the oontirming.authority, it is.not the proTi~oe ot 
a Board of' Review or the J'Udge Advooate General, and 
neither has the right, to.weigh the,,.videnoe. The rule 
applicable in such a case has been stated aa tollowsa

257952 	 'In passing upon the suttioienoy ot the evidenoe in 
· · · 	 such cases, it is.th,ir province merely to detemine 

whether or not thar" is .in the re~or~ any subatantial 
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evidence whi-ch, if uncontradi cted, woUld be suffi 
cient to warrant the :findings of guilt1. It is 
e:x:olusively the province at the court-martial, in
cluding the reviewing, and if there be one, the 
oon:tirming, author.l.t1 to weigh evidence, judge of 
its credibility, and determine controverted questions 

· o:t :tact. O.M. 145791 (1921). Par. 408(2), Dig • 
.. Ops. J.A.G. 1912-:40, p. 259.' 

"It has also been held: 

'In the exercise of its judicial power ot appellate 
review, the Board ot Review treats the :findings 
below as presumptively correct,· and examines the 
record· ot trial to determine whether they are sup
ported .in all essentials by substantial evidence.· 
~o constitute itsel:r a trier ot tact on appell!,te 
review, and to determine· the probative suttioi~no1 
ot the testimony- in a record of trial by the trial 
court standard ot proot beyond a reasonable doubt 
woUld be a plain usurpation of power and trustrative 
ot justice. O.M. 192609 (par. 408(2), Dig. Ops. 

· J.A.G. 1912-40, p. 259). '" , .:_ . . . 

The same opinion quot·es at length f'rom Crumpton v. u.s., 
138 u.s. J61 where the same principles are applied and approved. 

There is abundant evidence in this record to sustain the 
conclusion that accused killed Willie J. Johnson by- tiring
shots i_n11o his bo"'dy from an Amer.I. c'an Army rifle in such a . 
way- as to p~oduce instant death. There were many 'flays by 
Which accused coUld have retreated and prevent~d the homicide. 
All ot the evidence tended to show that both bullets entered 
the lett· side and passed through and out the right side of' 
Johnson, and at least one w1 tness t estit'ied that Johnson tell 
on his back_. From this evidence, an inference coUld be logi
cally drawn tbat Johnson, even i:f' he intended to inrlict death • 
or serious bodily harm upon accused when he started the ad
vance, changed his :rilind when he saw the death dealing in
strument, with Which the accused was then equipped, pointed 
directly toward lilm and himself sought to abandon the attra1 
and retreat, but was prevented trom doing so bY" the well aimed 
and deadl1 shots of' accused. ' · 

· Thl:ee witnesses stated that the homicide occurred on the 
6th of December 1943, instead or the 5th as alleged in.the . 
specitication and stated by the major.tty- ot witnesses (R. 15,

2 5 7 9 r:;', 37) • The testimony of these three w1tnesses clearly shows 
lil!at they were talking about the same homicide as that re
ferred to in the specification, therefore this slight dis-. 
cr~pancy in the. testimony is of no importanae. .. ~• 

-~-
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vr.aen the prosecution rested its case, accused was not 
given the usual warning with r·eference to his right to take 
the stand as a witness or to make a sworn or unsvrorn state
ment. It was, however, disclosed at the cl9se of the argu
ment that accused had been warned by Defense Counsel as to 
his rights as a witness. Therefore, no substantial rights
of accused were affected. 

MCM, '1928, par. 20£., p. 125 states: 

"Ac~used is, at·his own request, but not otherwise, 
a competent witness. His failure to make such re
quest shall not create any presumption against him." 

6. Upon all the evidence in this record, we cannot 
escape the conclusion that ~he record of trial discloses 
substantial evidence upon which the court was -justified
in basing its findings arx:t sentence. 

7. The court was legally constituted and had juris
diction or the person and the offense. No errors injurious
ly affecting the substantial rights ot the accused were 
committed during the trial.· The punishment is authorized. 
M:ctr, 1928, par. 104c, p. 96. The Board ot Review is of 
the opinion that·there was sufficient evidence to sustain 
the findings and support the sentence ot .the court, and 
it therefore holds the record to be legally sutticient to 
support the sentence. 

Judge Advocate 

Judge Advocate 

Judge Advocate 

http:GEN'!:R.AL


• 




WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 


WITH THE 

UNITED STATES ARMY FORCES CHINA BURMA INDIA 	 (97) 

APO 885, 
12 April, 1944. 

Board of Review 
CM CBI # 111. 

UNIT ED STATES) 	 Tried by G.O.M., convened at 
Agra, India, 23 March, 1944. To 

vs. 	 ~ be dishonorably discharged the 
) service, to forfeit all pay.and

Private Leonard F. Gumm, ) allowances due or to become due 
33132490, Company L, 5307th arid to be confined at hard labor .' 

· Composite Unit (Prov.), ,for 7 (seven) years • 

.APO 884, c/o Postmaster, 
 ! 

New York, N.Y. 	 ) 

HOLDilil"G of the BOARD OF. REVIEW 
Beardsley, Valentine and Kirkwood, Judge Advocates 

1. The record of trial in the case of the above nruned 
enlisted man has been exrunined by the Board of Review, and the 
Board of Review submits this, _its holding, to the Assistant 
Judge Advocate General in charge of The Judge Advocate General's 
B~~ch Office f9r China, Burrria and India. 

2. Accused was tried upon the following Charge and 
Specifications: 

CHARGE: Violation of the 93rd 	Article of War. 

Specification 1: In that Private Leonard F. Gumm, 
Company L, 5307th Composite Unit (Prov.) APO 884, c/o
Postmaster, New York, N.Y., did, at Deoghar, India, on. 
or ·about 26 January 1944, with intent to do him. bodily
harm, commit an assault upon Cataya, an Indian, by ~
shooting him in the head with a dangerous weapon, to 
wit, a rifle.· 

: Specifi¢ation 2: , In that Private Leonard F. Gumm, 
Company L, 5307th Composite Unit {Prov.) APO 884, · c/o 

. Postmaster, New York, N.Y., did, at Deoghar, India,. on 
or about.,,.,26' January 1944, with intent to do him bodily
.harm, co?iimit an assault upon Viraswruny, an Indian, by 

·· shooting··him in the body with a dangerous ·weapon, to 
wit, a rifle. 

(),· · , . Specification' J: In that Private Leohard F. Gunnn,
.c~7949; Comt>any L, 5307th Composite Unit (Prov.) APO 884, o/o 

Postmas..t.er, New York, N.Y., did, -at Deo~.ar, India, on 
or about _26 'January 1944, with intent to do him bodily 
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harm commit an assault upon Munaswamy, an Indian, by 
shooting him in the arm. . 

Accused pleaded not guilty to Specification i of the.Charge
and to the Charge .. No plea was entered as to Specifi?ati~ns 
2 and 3 of the Charge. He was·found guilty of Specifications 
1, 2 and J of the Charge and of the. Charge. He was sentenced 
to be dishonorably discharged the service, to forfeit all pay
and. allowances due or to become due· and to. be confined at 
hard labor for 7 years. The reviewing authority approved the 
sentence designating the Federal Reformatory or Correctional 
Institution nearest the port of debarkation as the place of 
confinement. Pursuant to A.W. 50~ the record· or trial was 
forwarded to the Branch Office of The Judge Advocate General, 
China, Burma, India, the order directing the execution of the 
sentence being withheld. · 

J. The testimony tor the prosecution disclosed. that Pvt. 
Alvin G. Nichols and accused on January 26~ 1944, .started drink
ing at about 10.JO hours, and, during the course or the day,
consumed about J quarts of Indian liquor (R.~,5). Accused 
smoked 3 marijuana cigarettes, one or them being smoked atteI' 
supper (R.7,10). Nichols, in referring to accuse~, testified: 

"He 	 didn't appear to be drunk. He had a reaction. He 
sometimes appeared to be ready to fall down. I don't 
think he was drunk." (R.7)

During the evening accused asked Nichols to go with him to get 
some liquor. The two men proceeded to the dhobi walla tent, 
accused taking his rifle wtth him (R.8). Nichols went into the 
tent and accused went around to the rear (R.4). Nichols heard 
someone who sounded like accused, ask for liquor and then he 
heard shots (R.;) .. Nichols testified that the shots were tired 
from the position where accused was standing and that the shots 
entered the tent from the same direction. At·iJer the first 
three shots, Nichols crawled out of the tent and warned accused 
that he would likely as not kill somebody if he shot into the 
tent. Accused asked Nichols to go back to see it they had any
liquor. Nichols complied (R:S) •. Three or tour more shots were 
fired after Nichols advised accused that there was not any
liquor· Accused told Nichols to get out "he was going to tear 
it down"• Nichols testified that the sh~ts were coming from · 
the direction where aooused was standing but he could not sey
that accused fired them· (R.9). When tl:e '1ast shot was fired 
there was a groan. Accused left. Nichols heard him moving · 
through .the brush and followed him.. He caught up with accused 

. about 150 to 200 yards away. Accused had his rifle w1 th hilll· 
Nichols.told accused he had hit somebody to which accused re
P1lied that he didn't ·care. At this tim.e'accused was aoting as

f he was drunk (R.9). 	 ·· . · 
257949 . ' 	 I 

~ titie~hI~vhestiigtating Officer, lat Lt. Robert H. Zoesch, tes
a e n erviewed aocueed, advised him or his rights, 
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read a statement made by him, and asked him if th.at was his 
statement. Accused looked at the statement and said "Yes 
alright". Among other things included in this state~ent r~ad 
to accused, was the following: 

"I remember starting off and going down the road. I also 
remember turning down the path which leads to the tent, 
but I don't remember getting to the tent. I remember 
firing the gun several times. I watched the flashes 
leave the barrel, but I don't remember where· I was." (R.11) 

Sgt. G .W. Mansfield te.stified that he was ·night ward master 
at the 80th British General Hospital; stationed at Deoghar, and 
on 26 January 1944, at about 21,JO hours, dhobi Cataya was brought
in to the hospital bleeding from a head wound, and dhobi -
Munaswamy with a bullet wound in the right arm. Sgt. Mansfield 
went to the dhobi ghat and in the tent found Viraswamy wounded 
in the back. He observed four bullet holes in the wall of the 
tent, blood on the floor and two bullet holes in one of the 
blankets (R.lJ,14,15)·•. Sgt. Mansfield identified "Prosecution 
Exhibits A.·& B." as pictures of the tent where he found the 
wounded Viraswamy (R.14). There are the same pictures that 
Nichols identified as pictures of the tent visited by himself 
and accused (R.4). . · 

Dhobi Mahadu testified that he was living in a tent near 
. the hospi~al, near Deoghar·, on the night of January 26, 1944, 
when an American sergeant·came to his tent; that there was 
some firing; that Munaswamy was hurt on the arm, Viraswamy on 
the leg and Cataya on the head (R.15,16). · . 

· Dhobi M'un.aswamy testified that he was in the tent that 
night when an American came to the tent, that shots entered 

·the tent and that he, Munaswamy, was .wounded in the arm and 
that Cataya was hurt (R.18,19). . · . 

It was stipulated by and between the prosecution and · 
defense that if Lt. Col. Charles N. Hunter were present, he 
would testify as stated in the deposition marked "Prosecution 
Exhibit D" (R.19) •. In .this deposition, Colonel Hunter stated 
that on the night of.January 26, 1944, together with Major
Hancock, he visited the dhobi tent where the shooting took 
Place; that in the path of a small.bluff to the rear·of the 
tent they found a live round of caliber ...JO ammunition, _and in 
the wash erosion of the bluff, six empty cartridge oases, and 
to the west of the path they found. an empty M-1 cartridge clip• 

4. Aocused did.not testify (R.29). Several witnesses 
testified for defense. Private Ring testified that there was 
an order to carry rlfles when off duty, that live ammunition

2579 ~ad been issued, that there was no recreation for the"men ·. . 
i::aept hunting . that the men would blow off steam by ·popping 
ott ammunition~ all around the camp area and i~ the ~amp area; 

\• 
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that he had seen bullets go through one ·Of the tents.one night 
(R.25,26). 

· 5. Evidence tending· to establish the fact that it was . 
accused who fired the rifle that injured Cataya, Munaswamy and 
Viraswamy, is largely circumstantial. However, it would·appear
from the record that accused had a rifle when he went to the 
dhobi tent with Nichols to obtain li~uor. It further appears
that accused went behind the tent; that someone sounding like 
accused asked Nichols if the dhobi wallas had liquor. Then 
"bullets began to :f'ly", coming. down at an angle through the· rear 
o:f' the tent and hitting the front end o~ the tent. Accused 
called to Nichols telling him to get out of the tent. The shots 
were fired ~rom the·position where· accused was standing, and 
the bullets entered the tent·frQm the same direction. Nichols 
called to accused that he was likely to kill someone, and accused 
replied by asking Nichols to go back into the tent to see i:f' 
there was liquor. Nichols did this, then advised accused that 
there was no liquor, whereupon accused called to him to get out 
as he was gping to tear the place down. Nichols left tha tent, 
after which there were three or i'our more shots from the direc
tion where accused was standing. Nichols stated that he heard 
one groan. He was. about JO feet from the tent when the last 
shot was fired. Accused was about 25 to 40 yards away, although
it was dark and-Nichols could n-0t see accused. After the last 
sho·t, Nichols heard accused going through .the brush and followed 
him. Accused.had his rifle with him. Nichols told accused that 
he had hit somebody, to which accused replied that he didn't 
care. There. is evidence-that accused made a statement to the 
Investigating Officer, after being properly warned. In his 
statement accused said that he remembered starting for the dhobi 
tent, remembered :f'iring the gun several times and watching the · 
flashes leave the: barrel, but could not remember v1he re he was. 
Pictures. ("Prosecution Exhibits A. & B."} of the dhobi vvallas' 
tent, which were introduced into evidence~ were identified by 

~· Nichols as pictures of the tent to which he and accused went to 
· buy liquor •. Sgt. Mansfield.identi:f'ied "Prosecution Exhibits · 

A. & B." as pictures of the tent, where ..he later found Viraswa:my 
Wounded.in the back.- Dhobi Mahadu testi:f'ied that on the night

.of 	26 January 1944, when an American sergeant came and asked. 
for whisky,. that he heard 'three shots fired and that Munaswa:my 
was hurt on the arm, Cataya on the head and Viraswamy on the . 
leg. Dhobi Munaswamy testi:f'ied that on the night of 26Jariuary
1944, he was in the tent near the river, close to 80th British 
General.. Hospital, When an American. came and asked for whisky. · 
Pandu Rang testified that he was in the tent on the night when 
he heard five'· shots and Cataya, Munaswamy and Viraswamy were 
injured. S//j.. Mansfield testi:f'ied that dhobi Cataya and d.hobi 
Munaswamy were brought into the 80th.British Hospital on the 
nig~t of 26 January 1944, both men being wounded. Sgt. 

~ ~ ~. ol(NlS:f'ield took stretchers and a lorry and "proveeded ·to the 
. t; ~.f 'l ~bi ghat... ' 

In the tent he.. ~.· 
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.f'ound·Vir~-ewamy wounded in the back. He observed four bullet 

holes in the.wall of the tent, blood on the floor and two bullet 

holes in one of the blankets. The evidence ot Lt. Col. Hunter 

was to the effect that on the night of 26 January 1944, he visi 

ted the· dhobi tent where the shooting took place, found a live · 

round of caliber .• JO ammunition, 6 empty cartridge cases and· an 

empty M-l cartridge clip. 

There·was sufficient evidence upon which the Court might , 
base an inference that it was the accused who had fired the shots 
whioh"woundedt the three dhobi wallas. • 

Accused could not see his victims; consequently the ques
tion arises as to whether or not the assault was specifically
directed against each of' the three dhobies. From the record it 
would appear that accused knew there were individuals.in the tent, 
and directing the fire of the gun into the· tent was such "reck-. 

· less doi.ng of an act likely to ·result in * * * injury" (par.·· . 
·. 149 ,!,- p. 178', MOM 1928) that the offense was complete.· 

"An indiscr1Jilinate assault on several persons is an "'· 
assault on.·each and all of them." (State v. Merritt, 61 N.C.JJQ 

There is a question concerning the capacity of accused to 

entertain the re"quisi te specific intent due to the considerable. 

evidence concerning the use of intoxicating liquor and marijuana.


·It is a recognized principle of law that, while.voluntary intoxioa• 

tion does not justify an assault, where a specific criminal 

intent is an essential element of the offense charged, the defen

dant may be permitted to show that at the time the crime was 

committed, he was intoxicated, to such an extent as to render 

~ incapable of' forming such intent (5 C.J. 787). In ·the 

present instance, however; there was testimony of Nichols·that 

he ·did not think accused was drunk around SU.pper time, or when 


·~oing down to the ahobi tent. There is testimony that· accused 

oarried his rifle. in accordance. with or.ders; that he walked .to 

-the· dhobi tent after asking Nichols to go w1 th him; that accused 

went around to the bac·k of the tent; .that someone sounding like 

accused asked for liquor; that accused called to Nichols· tell 

ing him to get out of the tent.· . Later, accused asked Nichols 

to go back into' the :tent to see if there was any liquor, and · 

When accused was advised that there was no liquor, he called.to · 

Nichols to get out. of' the tent as·he was going to tear the 

place down. ; After the· last shot had been fired,. accused went 

".straight back through the brush". Nichols caught up w1 th . 

accused, about 150 ~o 200 yards away from the dhobi tent. 

Accused was "just walking along" when Nichols caught up with 

him. Nichols advised acc·used that he, the accused, had .hit . 

somebody, to which accused replied that he didn't care.· Accused 

had his rifle with .him at the time.· ·From all this evidence it. 

was proper for the Court to inter that .accused had such use of · 

~is faculties as to know what.he was doing, and that he was not 

~so into;xicated as to be· incapable of entertaining the requisite 
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specific intent. The determination of this question was one of · 
fact, and there is substantial evidence in the rooord to support · 
the Court's conclusion. 

In addition·· to the· question of· intoxication as the result. 
of the use of liquor, there is the additional factor injected ; 
into this case by evidence concerning the voluntary use of drugs 
by accused. However, it has been held that if' a person becomes temp
orarily insane through the voluntary immoderate use of morphine,,
cocaine· or other drugs not taken a.s a medicine, his responsibility
would be the same as that of a person drunk from t~e voluntary 
use of intoxicating liquor. Among the decisions in acoordanoe 
with this view are: Strickland v.. State, 137 Ga. 115, 72 S.E. 922; 
Com. v. Detweiler, 229 Pa. 304, 78 A.271; Wilcox v. State, 94 
Tenn. 106, 122, 28 B.W. 312, and Sharpe v. State, 164 Indiana 288,
68 N.E. 286. . 

The record of the trial reoites that three-fourths of the 
members present at the time the vote was taken concurred in each 
finding of guilty and it likewise appears that three-fourths or 
the members present at the time the vote was taken concurred in 
the sentence. This Board has previously held in U~S. v. Joseph
A. Dunn, CM. CBI. 7.1: 

"Except as to convictions ot offenses tor which the death 
·penalty is made mandatory by law * * * ot the reoord should 
show only the concurrence ot two-thirds ot all the members 
present at the time the vote is takeri (AW .43). · This 
irregularity does not disclose the vote ot any member and 
could not have prejudiced the accused in any substantial 
ri_ght. Even it the record improperly reoited that all the 
members concurred in the findings, such a reoital·being
improper as disclosing how each member of the court voted 
and thus vfolative ot AW.19, nevertheless the validity . 
of the proceedings and ot the sentence would not thereby
be affected (AW. LXXXIV' C.2, Dig. Ops. J·.A.G. 1912). The 
irregularity may be disregarded." · 

In like manner the irregular!ty in disclosing that three-· 
fourths of° the members present at the ·time the vote was taken 
concurring in the sentence may be disregarded, since. the validity
of the proce&dings and ot the sentence has not been atteoted. 

\ . . - . . . 

6. Accused pleaded not guilty to Speoitication 1 at the 
Charge and to the Charge.· To Spec~ications 2 and Jot the Charge,
the defense entered "No plea". The Court did not enter tor the ... 
accused a plea. ot 11Not guilty" to Specifications '2 and J, conse- ·.· 
quently the question is presented whether or not an issue was 
before the Court insofar ~s these two specifications are concerned. 

'i .In view or the language. of AW.21; the proceedings were pro
per: AW.21 provides that when an .accused "tails.. or refuses to . . 
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plead, or answers foreign to the purpose * * * * the Court 
shall pro.ceed to trial ~ judrent ~ it ~had pleaded .Not 
Guilty. 11 ( ~derlining supplied ·. . . · 

7. The Court was legally constituted. No errors in
juriously affecting the substantial rie;hts of the accused 
were committed during the trial. The Board of Review therefore 
holds the· record of trial to be legally sufficient to support 
the :t'indings of gu1lty and the sentence. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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UNITED STATES 

v. 

Joseph C. Ranzinger (0-246206)

Capt., Int., Headquarters,

Gen. Depot No. 2 


and 
John H. Jones (12003093), Starr 
Sergeant, Company "A", 8J5th 

. Signal Service Battalion. 

APO 885, 

l May 1944. 


~ SERVICES OFSUPPLY, USAF,CBI. 

} Tried before G.C.M., convened 
) · at ••••• ; • • • India, 6 January
) 1944 •. 
} Captain Joseph c. Ranzinger
) · ( 0-246206) to be dismissed the 
), service. 
) 
) 
) 
) 

HOLDING ot the BOARD OF REVIEW 
.BEARDSLEY, VALENTINE and KIDKW'OOD, Judge Advocates 

1. The record of trial in the case of Captain Joseph c. 
Ranzinger, General Depot No.2, who is hereinafter referred to as 
"accused", has been examined by the Board of Review and the Board 
of Review submits this, its holding, to the Assistant Judge Advocate 
General in charge of the Branch Office in China; Burma and India. 

2. The accused was tried jointly with Staff Sergeant John 
H. Jones upon the following joint charges and specifications:

Charge: Violation of the 96th Article of war. 

Speci:f'ieation 1: (Finding of not suilty) 

Specification. 2:· Iri that Captain Joseph o. Ranzinger,
Int., General Depot.No.2, and S7Sgt. John H. Jones, 835th 

·Signal Service Battalion, Detachmen~, Company "A", acting 
joi~try and pursuant to a common intent, did, at •••••••• 
Ind~a• during the period from on or about l June 1943 to on 
or about 6 October 1943 wrongfully divert from their intend
ed use and purpose, and sell or resell to civilians and 
British Military personnel, :persons not authorized in their 
own right to procure said articles a large amount or Post 
Exchange supplies and merchandise; to wit, beer, cigarettes,
Polaroid sun-glasses, li:psticks, candy and other articles . 
of a value or more than i5o.oo. 

I . 

. . Specification 3.: In that Captain Joseph c. Ranzinger,
Inr., General Depot No.2, and S/Sgt. John H. Jones, 835th 
Signal Service Battalion, Detachment, Company "A", acting
jointly and pursuant to a common intent, did, at •••••••• 
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India, during the period fro~ on or about 1 June 1943 to 
on or about 6 October 1943 vaongfully fail to po.at at any
place in said Exchange price list of articles stocked 
for. sale. 

Specification 4: In .that Captain Joseph c. Ranzinger,
Inf., General .Depot No.2, and S/Sgt. John H. Jones 9 8J5th 
Signal· service Battalion, Detachment, Company "A", acting
jointly and pursuant to a common intent, did, at ••••••••• 
India, during the period from on or about l June 1943 to 
on or about 6 October 1943 wrongfully charge a price tor 
articles stocked for sale in excess or the authorized price, 

The case as it relates to Staff Sergeant John H. Jones has 

been disposed of, leaving Captain Joseph c. Ranzinger as the only

accused whose· cai;ie is now being passed on by the Board of Review. 


Accused pleaded not guilty to all the specifications of the charge
and to the charge. He was found not· guilty of specif·ication l; 
guilty of specification· 2, except the words "and British Military
personnel" and "Polaroid sun-glasses, lipsticks, candy.and other 
articles", and of the excepted words not guilty; and guilty of 
specifications 3 and 4 and of the charge. He was ~entenced to be 
dismissed the service, to forfeit all pay and.alrowances due or 
to become due and to be confined at hard labor for 5 years at 
such place as the reviewing-authority may direct. The reviewing
authority approved the findings as to accused with the exception.
of the words of specification 2: "or resell"; and with the except
ion of the words and figures of specification 3: "and S/Sgt. John 
H. Jones; 835th Signal Service Battalion, Detachment, Company "A", 

acting jointly and pursuant to a comm.on intent". The reviewing

authority approved only so much of the sentence as provides for 

the dismissal of accused. The record of trial was forwarded for 

action under AW. 48. The Commanding General, USAF, CBI, confirmed 

the sentence and withheld his· order directing execution of the 

sentence pending action under AW 50!. · . 


TESTIMONY ON BEHALF OF THE PROSECUTION. 

J. The accused was appointed Post Exchange Officer of Post 

Excba.nge 886-18 •••••••••• ·•••·••••• India, on 13 May 1943, and re

mained in that. capacity until 26 October 1943. Sgt. Jones worked 

in the Exchange from 17 April 1943 to 28 September 1943 as selling

clerk (R. 6). The authorized selling price from 1 June 1943 to 

6 October 1943 of some of the items handled by the Exchange was 

as follows: I 

Tootsie Rools ••• -•••••••••••••••· 2 annas 
Planters Peanuts ••••••••••••••• 7 annas 
Beer·, per can ••••••• ;. •• '• ••••••• 5 anna.s 
Barbasol Shaving Cream •••••••••. 4 annas 
Ipana Tooth Paste •••••••••••••• 9 annas 
Granger Rough Cut Tobacco •••••• 3 annas 
Sparkplug Chewing Tobacco ••••••• J annas 
Pal Razor Blades, small size ••• J annas (R. 7) 
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It is a violation of Circular 62, Headquarters Rear 
Echelon, 9 September 1943 to resell any article secured through 
Army Exchange service to, persons not authorized to procure such 
in their own right. (R.8, Exhibit. l). . 

· Accused believed that there was.a shortage i~ the Exchange, 
accounts or Rs. 2,200/- in June and approximately Rs. 200/- in each 
ot July, August; and September 194J. {Exh. 3, p.2). Accused and· • 
Sgt. Jones discussed the method by whieh shortage could be made up 
by a raise in Exchange prices and the sale ot beer to outside · 
sources. (Exh. 3, p.J} According to the.audit and the testimony 
ot the auditor, there was no shortage in the Exchange accounts in 
excess of the allowable percentage during these months. (R.42, 43).
Accused, on a number---of occasions, told Sgt. Jones that his account• 
ability must be correct. :A.caused di~cussed with Mr.•. Frank Rice, 
a civilia~ employed in the Army Exchange warehouse, and Sgt. Jones, 
the matter of the Exchange shortage and·that this shortage could be 
made Up.by the sale of beer to outside persons and at a greater
price than that authorized. Accused stated in that conversation 
that he was principally interested in the· accountability but due to · 
his position he could not approve such a course. There was also 
talk between sgt. Jones and ac~used of the sale or oigarottes to 
outside persons to raise tunds·to help relieve the deficit •. {Exh.
3, p.J). Sgt. Jones sold cigarettes through Joseph Joseph~ a 
civilian restaurant manager in •••••••• , who is riot in any way
connected with the milit&l"Y service, to Althea Daefolts and to one 
Elias, also civilians, and to Captain Snell, a C.N.A.C.ofticer 
(~.12,13). Accµsed knew that Sgt. Jones was selling· beer to outside 

.sources. He had heard Sst- Jones state on several occasions that 
he ·had made up some of the shortage in that._manner•. Sgt.- Jones also 
told accused that he had made up an additional shortage by increas
ing Exchange prices. Accused also knew or at least one speoific
oocasion on which Frank Rice sold a case of.cigarettes obtained trom 
the Exchange for about Rs. 500/-, which money he turned oTer to 
Sgt. Jones·who, in turn, deliTered it to accused as a_part of the 
Exchange receipts. Accused admitted: "I also have every reason . 
to believe that Sgt. Jones and Frank Rice have worked together on 
the sale of beer to outside sources on other occasiop.s." (Exh.4 1p.l)
Acclised first discovered a.shortage in his Exchange accountability 
on 26 June 1943. The amount of this shortage was approximately · 
Rs. ·2,000/- (Exh. 4,p.2). Either at the time.accused discovered 
a shortage or during the month ot July 1943, accused was approached 
by Sgt. Jones and told of the shortage with the statement that he 
(Sgt. Jones) had a means ot maki~ up the Post Exchange shortage. · 
Sgt. Jones suggested to acoused·tnat he oould make up the deficit. 
·Accused inquired how Sgt. Jones proposed to ~o it. Sgt. Jones 
stated that he had-money and means of getting money, that beer and 
cigarettes could be sold at a profit. Accused said: ''"I told him. 
that I could not approve or this.but I wanted the shortage made·up.•
Accused saic:i that such a course wauld bring on an investigation 
whi~h he did not want. Sgt. Jones wanted the·ohance to make up the_ 
shortage. At.a later date Sgt. Jones told accused-that he }?.ad iaade 
up some of the shortages. Accused expected-Sgt. Jo~es to make up 
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the-shortage "by having him produce the money." Accused told Sgt.
Jones that he wanted the accountability straight and Jones said 
he would take care of it. Jones did not say how, but intimated 
that he would sell Post Exchange stut'f as he had suggested. (Exh • 
.4,p.J). Upon discovering the !act that Sgt. Jones and.Frank: Rice 
had sold Post Exchange articles to unauthorized persons, accused 
did not take any action .against them. He said: "I took no specific
action and had uppermost in my mind the straightening out or the 
accountability records. I have personally made no profits from 
any of these transactions, nor have I made any profits from an~· 
other sources * * *- • " When accused discussed with Major Jensen, 
Chier of Army Exchange Service and Colonel O·'Dell, ·Commanding 

; 	Officer, General Depot ~o.2, the matter or the reduction or accused's 
duties and responsibility, he did not discuss with either officer 
any irregularities ot Sgt. Jones or Frank Rice. (Exh. 4, p.7} 
Accused had reason to suspect that Sgt. Jones was selling articles 
trom Post Exchange at a price in excess of that established as a· 
selling price. Sgt. Jones stated to accused at one time that ~e 
was making up the shortages. On the 26 Septemb~r accused saw a . 

· handwritten receipt issued by Sgt• Jones tor merchandise delivered 
at a price ip excess or that authorized~ (lbh. 6; p.J}. The selling
price· ot merohand~se was not posted in.the Branch ot the Post Ex
change at ••••••••••••••••••••••••.Accused had directed· the placing 
ot and on some o.ccasi-ons he personally- had. plaoed prioe tags on the 
shelves directly. bel~ some or the articles, inst,ad or posting a 
price list. (Exh. 6, p.4). On 25 J'uly 1943 Sgt. Jones asked Joseph 
it he could use some beer, and upop.. being told that he could, Sgt. · 
Jones carrie~ to Joseph a :few cans of beer, but finally got in the 
hands ot Joseph about 3 cases of beer to be put on cold storage.
The amount or beer delivered to Joseph by Sgt. Jones during the 
!irat week after 25 July was 3 cases. The latter part ot July Sgt •. 
Jones asked Joseph it he could sell some beer.tor him. At that 
time Sgt. Jones stated that there was some shortage in the Post 

. Exchange tunds that accus·ad was qu1te worried about thi..s and that· 
accused had some surplus stock which he wi~hed to get cleared ot 
i~ order to make good t.he deficit. Sgt. Jones stated to Joseph
that he had accused's authority to sell the beer. As a result 
ot these conversations, and within 10 days atte::r:- 20 July·, Sgt. 1onea 
delivered about 14 or 15 cases or beer to Joseph. or these cases 
ot beer Joseph took one to~Althea Deetolts, the· civilian, and also 
delivered sane to a Mr.Elias; who was not a member ot the United 
States Army. (R.12) .• Some ot the beer was also delivered by-
Joseph to Captain SnelJ,,, an o:rticer inC .. N.A.c.· The beer was sold 
tor about Rs.· 120/- per case. Joseph delivered to Sgt. Jones the 
price or Rs. 120/~ tor the 14 or 15 cases or beer. When this money 

.was delivered to Sgt. Jones he said that it·was not enough to make 

up the deficit in the Post Exchange.' In addition to the 14 ~r 15 

cases or beer·, Sgt. Jones carried 4· cases ot beer .to the hOJD.e~;of · 


· Joseph at • •• •'• • ••••••• ~ ••••·.- ..Th-is beer was dold to Althea Deefolts 
at a~ut the same price aa the other and the money delivered to 
Sgt. Jones. l'or .t11e services_ so rendered, Sgt. Jones paid Joseph
abo~t Rs. 100/- (R. 13). Sgt. Jones never mentioned Captain . · 
Ranzinger to Joseph after the sale or the beer had been completed. 
During the time the beer was being delivered and sold, Sgt.· Jones 
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told Joseph that accused was in charge of the section and that he 
(Jones) could not do anything without permission or authority from 
accused~ (R.14) Sgt. Jones, while the conversation was going on 
between him and Joseph concerning· the sale of the beer, told 
Joseph that accused had approved the ~ale of the beer and cigarettes
(R.14,16). Sgt. Jones also told Corporal Heitkamp that he.was 
trying to make up the shortage in the Exchange by selling beer to 
outside sources (R.8) and Heitkamp helped Sgt. Jone·s deliver some 
ot the beer. Sgt. Jones charged more than the authorized price 
tor certain-articles of merchandise in the Exchange (R.36).· Prior 
to 28 September 1943 prices greater than thos~ authorized were charg
ed at the Post Exchange on numerous•articles (R. 30,J3,34,35,39,40,
41). Sgt. Jones told Corporal Gates about'the time he (Gates) went 
to work in-the Poat Exchange on 29 September 1943 that he could make 
a killing if he could use his head (R.40). Dui•ing the investigation
accused said: "I guess the ghost ls up", or something to that . 
effect; . "I never made any profit out of the Post Exchange transact~ 
ion;" {R.25) •. Immediately after being relieved from duty, acqused
stated: "Jones sold aome beer and I knew about it,. so I am re

.·lieved." Accused initialled Ciroula:rNo. 62, Headquarters, Rear. 
Echelon, when it was passed to him. as a part ot the "read tile" 
prior to 25 September. 	 · · 

4.. Accused did not nia.ke a statement, nor testify. Several 

witnesses were offered in his de.fence, among whom was Colonel Tho~s 

G.M. Oliphant who testified that about the end of June accused cams 
to him and requ~sted that he be given 4 o~ 5 enlisted men to.assist 
him with his work. This request was repeated in July and August. · 
No help was available (R.47). Accused did not request a replace-. 
ment for Sgt. Jones (R.48) .. Accused relieved Lt. c.w.Magner, A.G.D., 
about June 1 1943 (R.48). Sgt·. Jones worked in the. Post. Exchange
under Lt. Magner from 20 April until Lt. Magner was.relieved by·
accused, during which time Lt. Magner had no information that Sgt.
Jones was selling articles to persons other than those authorized 
to receive them; or that he was engaged in the practice ot over

. charging those who were entitled to make purchases from the Post 
Exchange. Captain L.P. Hines,· Assistant Post Exchange Of1"1cer, · 
couid no't ?'eoall having seen Circular No.62, Headquarters, Rear 
Echelon, dated 9 September 1943. - It was not customary as a general
rule for Post Exchanges to post price lists. Very few Post Exchanges
do post such price lists (R. 50,51). A price list tor Exchanges 
is prepared in ••.•... (R.53). . 

5·. -Accused was duly appointed Exchange officer and as such 

had executive control or Exchange 886-18 and was responsible tor 

the management and accounting, the performance or du~y and dis
.	cipline or .the assistants and employees; and was the custodian of 

the property and funds of said Exchange. (.Par. 18, AR. 210-65, · 

March 19, 1943). Staff Sgt. John H. Jones was employed by ..accused 

as selling clerk in the Post Exchange 886-18 tram the time accused 

was made Exchange ofticer up·. to the time ·he· was relieved· from ·such 

duties. ··Sgt. Jones and accused were under the ·~pression ~hat the 

accountabilit·y records of the Post Exchange showed a rather serious 
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deficit and th~t it was necessary that funds be raised with which 
to liquidate this deficit. Sgt. Jones discussed the matter with 
accused And said'· he could raise the money ·to cover the deficit by 
the sale ot certain articles belonging to."the Post Exchange if' 
accused would give him authority t~ qo so. Sgt. Jones proposed to 
sell beer and cigarettes and·raise the prices on certain articles 
sold in the Exchange·above the price authorized. Accused stated 

, 	 that he could.. not sanction such procedure but that he was ·expect- . 
ing Sgt. Jones to raise the necessary funds with which to pay Off 
the deficit. Sgt. Jones proceeded then to sell a number or cases 
or beer through a Mr. Joseph to persons not authorized to purchase
from the Post Exchange at a price far in excess or that allowed by
Post Exchange· regulations. He also sold cigarettes and raised the 
prices on certain articles in the Post Exchange.' -The proceeds . 
from all of which went into the hands or accused as Post Exchange · 
officer and in the funds ot the Post Exchange toward the liquidation 
ot his deficit. While accused may not have given specific i~- . 
structions and d.ir.ections to Sgt. Jones 'with res:Peot .. to .these illegal 
~nd'"Ullauthorized sales, by implication he save his approval to the 
plan and ratified the acts done by Sgt~ Jones in connection with 
the sale or the beer and cigarettes and the raising ot prices by
accepting the revenues derived from that source. 

Army regulations have the force ot law and as such they 
are the law ot the A:rmy and those whom they may concern, and so tar 
are binding and conclusive (Winthro:ps Military Law &. Precedents. · · 

· P • 	 .31-32). . . 

. · The court was authorized to take judicial notice ot A:rmy
regulations (par! 125, MOM 1928, ·p.135). 

· The pertinent parts.of AR." 210-65, 19March194.3, ·are 
-as follows: ~ . 	 . 

·. "l. 	Applicability ot resulations. - These regulations will 
govern the operation of ali Exchanges established within . , 
the 	Army~" · · · · 

"2. 	Def'initions. ·-·{a) All .A:rmy Exchange is a military·
organization established as a part of the.Army which 
supplies merchanaise and services to speoitied persons
and organizations. ****" 	 · _ · 

".3. 	 Purpos,s. ,- ·xxchaDges are established to; the following 
purposes: (a) To Supply the persons to whom sales are . 
authorized (par. l.3)at the lowest possible prioes with 
articles or necessity and convenience .not s.u:J.>plied by .the 

. Government, except as provided in par. 10 b {5). *· * * " · 
' 	 . 

"lJ. 	Sales.·· - (a) To whom made:. Exohanges are authorized to 
sell to the following named persons and organizations only.
Purchases by indi~iduals will be limited as hereinafter 
a.et forth. (1) Personnel and organizations now or here
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after author'ized by law and regulatton to purchase
subsistenee stores or other quartermaster supplies as 
.defined in par. 2 & 6, AR. J0-2290, may purchase at 
Exchanges. Dependent members of the families of persons 
so authorized may act as agents for such.persona upon 

.proper identiricatlon. {2)· Civilians· other than those 
above defined and who are regularly employed or serve at 

. milita~y posts, camps, stations or installations may·
purehase for·their own consumption on the post upon
proper.identification, items of tood, drink, tobaooo; 
products and no other merc~andise or any kind.·*.**" 

"18. 	Exohanfi Officer. ~ (a) Tlie Exchange Orticer is in 
execut~e control of the Exchange.· .He is responsi~le 
tor its managemant and aocounting, the performance of 
duty and discipline or ·assistants and emplo{ees, and is 
the custodian of the property.and tunds. * . * " · · 

"J6. 	Post!~ of SellJ.ng~Prioes •. - Price lists will be posted
consp<iuously In all aot!Tities of Exchanges, inoluding
those of concessionatres, and articles stocked.tor sale 
will be oonspiouously priced. * * * " · . 

· Sales of merohandise·rr0m.Post Exchanges.to Joseph Joseph, 

Althea Deetolts or Captain Snell were unauthorized {AR. 20-JJ90). 


In CM~CBI .109 .- this Board of Review held: 

"In passtng ·upon.the suttioienoy ot eTidence in· the case of 
which the President is neither the reviewing nor. the oon
tirming authority, it is ·not the provinoe ·or the Board ot Review. 
or The Judge Advocate General, and neither has the right to ' 
weigh the evidenoe." 	 · 

It was tur.ther .stated in that holding:. 

"In passing upon the suttioiency ot the evidence in such 
case, it is their province merely to determine 11he..ther· or 
not there is in the record any sub~tantial evidenoe which, 
it. unoont~adicted, ·would ·be aitticient to warrant the ·find"." - . 
ings ot guilty. It is e.xclusivei1 .the province ot the Court
Martial, including the reviewing and; it there be one, the 
confirming authority, to,weigh evidence, to judge of its 
credibility and determine controverted questions ot tact. 
CM. 145791 (i921) (Par. 408(2), Dig Ops. JAG. 1912-40,_ P• 
259) ·" .. 

There· is substantial canp~tent evidence~ in the record 
from which the ·court could, as it very properly did, rind that 
aooused wrongtu.lly tailed to post the required price lists ot 
articles. stocked for sale 'With in the.. Post Exchange. and that he 
wrongt\tlly charged a price tor.articles stocked-tor sale ln excess 
or the·authorized price. . 

http:Exchanges.to


Under speoificatlon 2 of the charge the court found the 
accused guilty of entering into a conspiracy with Sgt. Jones to 
sell to civilians, persons not authorized in their own right to 
prooure articles :f'rom·the Post Exchange, a large amount ot Post 

· Exchange supplies and merchandise consisting ot beer and cigarettes 
.or a Talue ot more .than $50.00. 

. Par. 114 o, MCM 1928, p. ·117, says or actsand statements 
ot conspirators and accomplices: · · 

"In cases whe.re several persons join with a common design 
in committing an offense, all aots and statements of 
eaoh made in turtherance of the common design are ad.miss

. ible against all or them. It is immaterial whether such · · 
acts or statements were done or made in the presence or 

:hearing of ~he other parties. The acts and statezmnts ot 
a conspirator, howeveJ;", done or made after the common 
design is.accomplished or al:andoned are not admissible 
against the others, except acts and statements in· turther
anoe ot an eso~pe." . 

Inl60:J., par. 99, it is said: 

"A person is a party to an ortense it' he either actually 
commits the offense or does some act which forms a part 
thereof, or if he assists in the actual commission ot the 
o~ense or any act which torms part thereof or direotly

' or indireotly counsels or procures any person to commit the 
ort'.ense,. or to do any aot tormi_ng·_a part thereof.". . 

Again in -'tte same· volume ," par~ 1309; . this l.anguage 
~ppears: 

"A consp1raoy among -seyeral, of which ac.ous~d is one, 
to comm.it a crime may be proTed on his trial 8.1 though no 
conspirao7 18 che.rged." .. ·.. . . 

' .· - . . 

Par. 1309 ot the same volume provides that in order that 
the aots or disclosures ot a oonspirat.or .ah.all O(ia aam1as1ble against 
a co-conspirator, it must have been made during the existence or 
the conspiracy. · 

. . - In Ferguson v. U.S. (C .N .A.N.•M. 1923) 293 F .J6l, this,
principle is laid down: · . · . · · · 

. "It is no bar to. the existence or a conspiracy that 1 t 
is to be executed entirely by one conspirator." · .. . 

I:µ Alaska S .s. Co. v; International Longshoremen• s Assn•., 
ot Puget Sound (D.C. Wash. 1916) 236·:r.964, the court in discussing 

·a conspiracy used this language: · . 
,. 

"A conspiracy is a. combination or two· or more persons 
by concerted action to do an unlawi"ul thing-or to do a 
lawtul-thing in an unlawtul m,anner; and no turther agree
ment is necessary, a t~cit _uncterstaliding being·sutticient; 

8· 
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and it is not-essential that each·conspirator have 
knowledge of the details, the means to be used, or that 
the agreement be enforceable." 

"When an act to effect the ,object of conspiracy is 
done, all the parties to such cons:piracy become· _liable." 
McGuiness v. U.S. (C.C.A.N.M: 1919} 256 F.261. _ 

"The aot of one conspirator in turtheranoe ·or· a 

common design is the act of all." U.S. v. Olmstead 

(D.C. Wash. 1925) 5 F.(2nd) 712. . ·, 

. Tb.ere was abundant competent evidence from mich the 
court was justified_in finding that accused and Sgt. Jones both. 
believed that there was a: deficit in the Post Exchange accounts 
and that they could raise the money w1.th whtcJl to liquidate this· 
deficit by the unlawful and unautholized sale of beer and cigarettes 
and by raising the prices of other articles to be sold in ·the Post 
Exchange. Acoused may not have said in so many words that he was 
agreeing to that·kind or an arrangement. He certainly counselled 
Sgt. Jones tn the perpetration of the crime when he did not rebuke 
and res~rain Sgt. Jones from go~ng further with this unlalLful 
scheme,· 'but instead said that he was looking to the Sergeant to 
raise the· money to cover the deficit. Ev.en it there had been. no 
definite understanding between the two there was such a tacit agree~ 
ment that Sgt~ Jones went ahead with the delivery to Joseph of 
cigare.ttes and beer to be sold and Which were sold by Joseph and 
the money paid through Jones into the hands of accused, and in this 
manner, whetbjlr there was an original agreement or not there was a 
·ratification of the conduct of Sgt. Jones, which was just as binding 
upon aooused as if they had entered into a contract with t'ull 
formal! ties. 

The court was justified in rinding that accused took part 
in the unlawful conspracy and received personal benefit from the · 
unlawful sales, made pursuant to this.conspiracy, by the elimin~tion 
of the shortages tor which he might have been held accountable. 

Colonel Thomas G.M. Oliphant, F.A., served throughout the 
trial as a member and as president ot the court. During the examina
tion ot 1st. Lt~ William B. O'Hanley, a witness tor t;he prosecution, 
the following occurred: · 

· RE•DIRECT EXAMINATION 
/ ·."Questions by. prosecution: · , 


Q,. . That he .didn't have enough· enlisted personnel? 

A. Yes. 


President: I oan answer that question as a witness 

. for the .benefit of the defense if _the · 
defense wisl.les." · (R.19) •. 

The fir.st wi trie ss called. to testify tor th~ defense was 
Colonel Oliphant (R.47), who testified that accused had asked him 

. 9·.. 
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as Base Section Executive Officer to provide additional.military . 
personnel for his. activities because he was very short handed, .coul_d • 
not trust the-·natives that he had hired, and wan.tad army personnel
"over whom he· would have disciplinary action." On cros_s examination, 
this witness testified that acc~sed had neither requested additional 
civilian personnel. nor requested the replacement of Staff Sergeant 1. 

Jones (R.38). The scope of the cross examination was entirely 
germane to the testimony ot the. witness on direct examination. ·Atter 
testifying, Colonel Oliphant resumed his place·as president. Par~ 
59, MCM 1928, p. 47, is in the following· language: . · 

"It at any stage of the proceedings any member ot the oourt 
l>e' called- as a witness for ·the prosecution, he shall, before 
qualifying as a witness, be excused from further duty as a 
membe~ in the case •.Whether a member called as a witness 
tor the court is to be considered as a witness tor the 
prosecution depends an the character or his.testimony. In 
case ot doubt he should be excused as a member. Where a . 
witness called. by the defense testifies adversely to the defense,' 
he d9es not thereby pecome a 'witness. tor ·the proseGution••. . 

.No ..siiggestions was made by either.the prosecution or the 

defense that, by becoming a witness, Colonel Oliphant had disqual

ified himselt trom further participatioa in the trial as J>resident 


:of the court. It i~ clear that he did not become disqualified,

despite the nature of his testimony on cross examination.· · · 


In the consideration of this record ot trial, the· Board 
ot Review considered of the conduct and statements o~ Sergeant Jones 

·only such as transpired during and in furtherance o~ the conspiracy. 

6. - Upon all the evidence in this record, we cannot escape
the conclusion that th~ record or trial discloses substantial·· 

evidence upon which the court was justified in basins its fihd-· 

ings ·and sentence~ · · ' . 


· ·. 7... The court was legally constituted and had jurisdiction 

ot the· person and of'f'ense. No error unjuriously affecting the ·. 

substantial rights ot the accused.were committed during the trial. 

The punishment is authorized under the 96th Article of' war •. The 

.Board of Review is of the 0.pinion that there was sut'.f'icient evi

dence to sustain so much. of' the :f'indings and to .support so much · 

of.the sentence ot the court as was apprQvedby the reviewing auth-. 

ority and as confirmed ~Y the. Commanding General, USAF, ·~BI. 

/ 	 . . 

•. 	 ~/s/ Grenville Beardsl~~ .Judge Advocate. 
/tf_ GRENVILLE BEARDSLE. · ' · 

Itimous 	T. Valentine , Judge Advocate 
ITIMOUS 	T. VALENTINE 

Joseph A. Kirkwood , '· ~udge Advocate 
JOSEPH. A. KIRKWOOD 



. CM CBI #114 	 (Banzinger, Joseph c. ) lst Ind;
(Jones, John H. · } 

Branch Ottice 	ot The :Judge Advocate Gene~ with USAF, ·cBI, 
APO ~8.5_, 4 May 1944 • 

.To:·· The Commanding General,· US.AF; CBI,·~ ·ss;, .u. s. Army. 
. . 

. -~ .• ·1. In the case ot Joseph c. Ranzingar, .0-246206, C~p~. 

Int., Headquarters; Gen. Depot #2,· SOS, attention is invited· .. 

to the foregoing holding by the B9ard ot ;:Review established 


·in this Branch o:ttice ot The·.Judge Advocate General~that the . 
record ot trial ls legally.sut'fioient to support the findings 
aJ;1d sentence, whi~h ~olding is her~by approved and concurred 
in. Und_er· the provisions of Article or War 50~; Y9l.1 now haTe 
author,ity to order the execution ·or- the sentence; 

. 2. When copies of' the published order are· ·forwarded to 
. thi~ office, they should be accompanied by the foregoing hold
ing and this indorsement .. _ P'or convenience of reference and to 
facilitate attaching copies ~f the publi~hed order to the r~cord 
in this case, it is requested·that the tile number of the reoo~d 
appear in brackets at the end of.the published order~ as follows: 
(CM CBI 114). . 

,. If. J'. SEMAN, . 

Colonel, J. A.G.D., .. 


Acting. Assistant J"udge AdTOcate General.· 

·, 

(Sentell:e·· ordered executed. GC1D .5, CBI:, 8 lh7 1944) 
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APO 885, 
9 May 1944. 

Board of Review 
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U N I T E D s. T A T E S ) SERVICES OF SUPPLY' USAF' .cBr. 
) 

v. 	 ) Trial bt .G.C .M., convened at 
) ,•• ·••••••••••• India, 10 April 1944, 

. Private "RAYE. HERNANDEZ; ) Dishonorable discharge, total· for
.39291840, 2.52nd Port· Compan1, ) feitures and confinement at hard 
ro. . > J..abor for 5 years. · 

HOLDING ot the BOARD OF REVIEW 

BEARDSLEY, VALENTINE and KIRKWOOD, Judge Advocates 


· 1. · The record of trial in th~: case. or the eD.listed man named 
above has been examined by the Board ot Review and the'Board submits 
this, its holding, to the Acting Assistant Judge Advocate General · 

. in charge of .The Judge .Advoe_ate General's Branch Office for China, 
Burma and India... - ·. . · · · . · · 

. . . . 
2. Acoused was tried'upon the following charge and speoifica

. 	 . i .tion: . 

· CHARGE: Violation cit the .64.th 'Article or War •. 

Specification: In that I>rivate Ray E. Hernandei, 
252nd Port ·company Transportation Corps, did, at ••• ~ 
••.•••• ·· • • India, on or ·about 10 March· 1944 ~ atrike ·. ~ ~ 
Captain George A. Labrecque, his -superior officer, who· 
was then in the execution of his office in the :race 
With his fist. · 	 · · · 

.. Accused· originally pleaded guilty (R.6) but later ch~nged hls plea · 
to not guilty (R.2J)~ He was found guilty of the charge and spec!-. 
tication. He was sentenced to be dishonorably .discharged, to· · 
forfeit all pay e.n<j allowances due or to become d"Q.e, and to be 
.oonfined at hard ·labor for 5 years.,· The reviewing author! ty approved
the sentence but withheld _execution·-pursuant to AW 50i; and for- · 
warded the record ot trial to The Judge AdTocate General's Branch 
Ottioe tor China_, Burma and· India. · . , · · 

J •. - The evidenoe at the prosecution discloses. that Captain
. George A. Labrecque, ·neadquarters 10th U.s. Army Air l!'oroes, was · 

ridi~ south on •••••••••••••• ; •••••,. in a rj,ckshaw on March 10th 

at about 2245 hours, when he heard ~ truck travelling in the same 

direction at a. speed of approximately 40 miles per hour. He . · 

turned arouhd' . saw that. the truck had no lights burning; .· so. h~ 


· shouted to the driver or 'the truck to slow down and .to show"'.11ghta. 

It was quite dark at the time-. The· truck .stopped about 100 reet 

ahead ot the. rickshaw. The captain lnstruoted th.a rickshaw driver . 


1 
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to stop and the captain alighted. Accus~d was fiddling with the 

dashboard buttons. The blackout lights were on when the captain

arr1ved at the truck. Accused alighted from.the truck and the 

captain asked to see his pass or trip ticket. Accused started to 

argue, using profane and obscene language, saying am.on~ other 


· 	 things:· "You are not going to stick me with this * * ", then 
referred to the captain as "Lieutenant". Accused backed.off and 
swung at the captain while «saying ·this-: The captain testtfied: 
"He knocked off my hat * * *". Accused ran and rthe cal?tain ran after 
and overtook him. He endeavored to hold him until an M.P. should 
come along. Accused swore at the captain and another struggle
ensued •. Accused broke loose and ran away again and the captain chased 
and.caught him, and~noth~r scuffle followe(l. A third time accused 
managed to break away. He crouched in a.boxer's position and de
clared that this was his style. · The. captain waited and the accused 
came at him.· While the. two men struggled, the captain called· tor 
assi.!itance. Lt. Col; J. Good, a_. British chaplain, separated the 
captain and accused. An M.P. jeep came north on •••• ·••••••••••• at 
about this time and the captain flagged it down. The driver of the. 
M.P. car and Corporal Chenoweth took the accused to the M.P. statlon. 
Captain Labrecque was tak~n to the dispensary to have bruises on his 
nose attended to which had been 'inflicted during the· scuffle. -His 
th~b was sprained in the fray. (R.7).. · 

The c'aptain did not advise accused that he was an officer be
cause accused had previously called him Lieutenant (R~9). The 
captain was wearing his insignia (R .10) •. Captain Labrecque testi 
fied: "There was a bit or a moon that night and there was an arc 
lamp not far 1'rom the place where we stopped.·" . On the question ot 
whethe~ or not accused struck the captain on the nose with hi~. fist, 
Captain Labrecque testified: "I believe I had the accused round 
the neck. His· right arm was behind his back and he was ·-swinging 

. with his left,· and that may .have been the moment at which I received 

a blow on the nose. It may have been a .few moments later when he·· 

charged me, atter·assuming. the position of a boxer* * * I will not 

say that the blow was given by the· .fist of the accused * * *. it ·may 


.. have :t>een his hand - it may have been his elbow * * * I believe · 

· that the blow was struck at the time he was attempting to break 
.from me and run: away." (R.~,10,11) The first physical contact 
between.accused and the ·captain was when. accused swung at the· 
captain after the· captain had asked for accused's pass. The second 
physical contact' apparently was when the captain "got hold of" thA 

-accused· (R.11). · 	 - · 

. Corporal MartinE. Ch~noweth, Company "C", 782nd M.P. :Sn.·, 
AP.O 465, testified .that accused gave his name at the M.P. station 

as Private Woodridge (R.12);. that it was dark at the point where 


· he :first met accused; that accused addressed Captain Labrecque as · 

Lieutenant ·just before.they went to the M.P. Headquarters. . 

. · ~ · There was considerable. testimony that the accused had· been 

·drinking PX beer· be.fore ·he .left camp at 5:.JO on the evening ot 
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March lOt·h and .that accused had had ·a nUmber of drinks. "mostly 

'1'9m. Collins~-· some Ind.ian whisky" af_ter getting- into t.own. Evi

denoe 9t whet~r or not accused was drunk was conflicting. 


4. The only ~vidence offered on behalf or the defense was 
.the testimony of accused himself who took the stand as a witness. 

The defense counsel announced that, "the rights of the accused as 

a witness has been ·explained to him and he wishes to'take the 


···stand as a witness". Accused was sworn and testified that he.had' 
· gone to town .on the night of March 10th to drink and had had 

between 12 -and 15 drinks" •. He left Firpo' s by truck and headed 
. toward cramp:. H~ heard someone shout "Put on your lights". He· 
·pulled over, could not see the lights, so "I went in front and saw .,. 
·that they we.re out". He was .asked when he :first realized that· 
the man who stopped him was an officer -in the Arrp.y. · His response 

was: '"When the M.P. came up to me end started telling me. r· 

thought he was a Lieutenant then". It was dark and he, the 

accused, was pretty drunk. When. asked why he· denied the tact that 

he was driving the truck when he was stopped, the accused replied: 

"Because_I.stole the truck." (R.21). Accused admitted striking

the man who shouted to him to stop the truck. In response to the 

quest.ion how he struck-him, accused responded: "I.was trying to 

get a~ay." (R.22) · 


.5. · Accused ba;sed his defense on three proposi ti oils: ·. -- · 
(l) sel.t.-defense, (2j ignorance of identity of superior officer, 
(3) lack or intent to oonmit the of.fen.Se due· to voluntary drunk

enness. 


. (1) Self-defense: It is the contention o6 the Cl:e:f'ense · 

that accused struck the blows as the result of an attempt to tree . 

himself from the individual who was restraining him and that the 

blows· s_:truck wete in self-defense. There is, however, uncontro-_ 

verted evidence that. accused swung at the Captain when the latter 

first questioned accused. · As a result of that blow the -Cal?tain' ~· _ 


. hat. was knocked off. The assault and battery was complete at .. 

. that m6ment, and there is no evidence in the· record ·to suppor~ · . · 
the contention that the first .blow struck ..by accused was in. self~ 
defense. Whether any part of the body or the captain was touched·_ 
as a result of this particular blow is immaterial. · · .· 

"Actual injury to the per~on of t.he prosecutor is 
not necessary, the slightest wrongful touching or 
violatioi;. of the person being sUffioient •. The contact 
may have been with the clothes of the prosecutor or ·. · 
with something oa.rried by him." (5 C.J. 727, par_. 192) 

The direct evidence is not positive that the blow. was .aecom-, 
. plished by the use of accused's fist, as alleged in the speeificatlon. 
It· is generally held that where the means and details of_ the a~sault 
~d battery are set out in the specification, the proof must -sub
stantially conform thereto. However 

• 
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" * * * precise conformity in every particular as to · 
the means and details of the assault is not required;
it is sufficient if the pr0of conforms in general
character and o~eration with the averments of the 
indictment." (Par. 296, 5 C.J. 77~) 

This view is expressed in Shelton v. State 50 Tex. Cr. 627, 

lOQ s.w. 955; Allen v. State 36 Tex. Cr. 436, 37 s.w. 738, where 

the indictment charged the use of an·open hand in"the commission 
or the. battery, while the proo:t disclosed the us~ of a fist_. 

J 

-In like manner, the question of whether the blow land~d on 

·the race, head or hat would seem to oe. immaterial in light or the 

above reasoning and al so in view ot. AW 37, sinc·e the ·.act upon 
which accused has been tried constitutes an offense denounced and 
made punishable by one of the Articles ot War, and the· irregularity.
has not injuriously affected his substantial rights. The accused 
was fully apprised of the offense with which he-was charged and 
there is no question but that he could successfully plead former 

··Jeopardy in bar o:t trial ~ould he be· placed on trial a second 

time for this sam~. offense. · 


(2). I oranoe of identit officer: The.second 

defense urge y counsel for accuse concerne e ignorance of 

the identity of .the.captain whom accused struck. To .support this 

contention, evi~ence of drunkenness was introduced in add.1,t1on to 

the tact .that it ~as night time and the place was dark where the 

assault and battery occurred~ and, further, that the C~ptain did 

not identity himself to the. accused as a commissioned officer. 


·There is, however,_evidence iri the record that the moon was 
·shining and that there was an aro lamp not rar from the place.

where the battery occurred, that the Captain was wearing his 

·insignia, and that he did not advise accused that he was a 


· commissioneq officer because accused had, preVious to the battery, 
. called the Captain "Lieutenant". This evidence was su:tficient 

for the court to tind that at the time of the batte,ry accused knew 
-the person talking to him was a commissioned ottioer. T4e mistake 
of accused in identifying. ~he Captain as a Lieutenant is 
immaterial in view of the fact, that-·a lieutenant is a commissioned· 
officer, and superior in rank to a_ccused.. While the ·court may
have taken into consideration the physical condition of accused · 

· insofar as his ~ondition .had been affected by intoxicating liquor,
there was sufficient evidence in·the record tor the court to find 
that accused was not so· intoxicated as to be unaware that he was 
.being questioned by a commissioned officer. . . . · . . . . 

· · b> Lack ·or 1-ntent to oobit the. offense due· to voluntary
drunkenness: The third contention ot the defense· concerns the 
q'Qest!on of intent. - While it is ·true· that a general intent to· injure 

. is .ordinarily essential to the offense ot battery, it is likewise · 
t~e th'B;t a speoific-intent ·1s. not essential. A .general criminal 
intent may be interred. :trom_.the act, the manner o:t~its performance, 

... 4.
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ang the result, or from all the material facts and circumstances. 

The evidence in the present instance is su.rficient to have 

warranted 'the cou.rt in finding that a general criminal intent 

existed. The question of drunkenness, which might.have negatived 

a specific intent, need not be· considered in the pre sen~ case. 


"·* * * 'In a criminal prosecution for an assault and· 
battery or an assault, the fact that the defendant 
was voluntarily drunk at the time and was, on that 
account, incapable of forming or entertaining an intent 
to injure is no defense to such prosecution. Tne · 
reason for this rule is so well established and ·so well 
known that we will not discuss it." (McGre v. State 
4 Ala. A•. 54, 58, 58 S 1008) 

There was s.onie hears~y e.vidence improperly introduced 

on page 8 of the record, when l!aptain Labrecque testified: · "I 

spoke to the First Sergeant of ·that organization and he informed 

me that the owner·ot the pass was not the man I held." These 

.tacts were subsequently establlshed by competent evidence properly

introduced. The·error was not a material one that injuriously

affected the .substantial rights of· the accused • 


. ·. '!'he reviewing authority in his order' designated "The 

Disciplinary- Barracks nearest the port of debarkation" as the 

place or confinement •.. It is customary to designate "The United 

States Disciplinary Barracks nearest the port of debarkation". 

This irregularity does not injuriously affect the substantial 

rights or accused nor in any way affect the findings or sentence . 

of the court. · The irregularity is not a material one in view of 

the fact that the reviewing authority indicates in the latter 

part or. his order that accused is to be returned· to the United 

States.and it can be int'erred that the reviewing authority intended 

a port of debarkation in the United State·s. and the United States 

Disciplinary Barracks nearest that port of ~ebarkation. · 


6.. The court was legally constituted. No errors injuriously
.affecting· the substantial rights or the accused were comm.i tted during
the trial. In the opinion or the Board of.Review the record ,or trial 
was legally sutficient. to support the finding of guilty and the 

sentence. For violation or AW 6'4, death or such other punishment as 


'the Court Martial may direct· is authorized. · 

(S) Grenville Beardsley, Judge Advocate 
(T) GRENVILLE' BEARDSLEY 

{S) Itimous T. Valentine, Judge Advocate 
,(T} . ITIMOUS T. V ALENrINE 

(S) Joseph A. Kirkwood, Judge Advocate 
(T) JOSEPH A. KIRKWOOD 





(W) 

APO 885, 
19 May 1944. 

Board of review 
·04 CBI #122 

31234745, J468th Q.M. Truok) confinement at hard labor tor 5 years. 

' ' 
. U N I '!'. E D S T. A T E S )

)". 
SERVICES OF SUPPLY, USAF, CBI. 

v • 
. ,

Private tiOGER S.·NAPPIER, 

) 
)
) 

Trial by G.C .M., oonv.ened at •••• 
• • • • • 10 April 1944. Dishonorable 
discharge, total torteitures and 

Company. 	 ) United States Disciplinary :Barracks 
) nearest the port. of debarkation.) 	 . 

~----------------------------
· HO?.DING by· the BOARD OF· REVIEW 

BEARDSLEY, VALENTINE and KIRKWOOD, Judge Advooate's. 
--~-~------------------------

' 	 . 
1. The recordof trial in the oase of th~ soldier named a.bove· 

ha'e been examined by ~he.Board of· Review and the Board submits this 
its holding, to· the Acting Assistant Judge Advocate General ln · ' 
charge ot 7'he Judge Advocate General's. Branch Ottioe tor China, 

·Burma and India. · · 	 . ·· 

2. Accuse~ was trie~ upon the following charge and speciti 
·catlon:

CHARGE:· Violation 01' the o4tli. Article of war. 

· Specification: In that Private Roger s. Nappier, 
3468th Q.M Trk~ Co., 6Sth. Q.M Bn., Mobile, did, near. 
··;··~··••••••••• •.• ~.on or about 24 February 19441 strike 
lst Lt. John P. Bur~s, his superior officer, who was then 
in.the.execution of his office on the head with his fist. 

Accus~~ pleaded not guilty 	to and was.round guilty of.the speoiti 
catien and the charge. -He was sentenced to be dishonorably dis• 
oharged,.to torteitall pay and allewanoes due and to become due 
and to be confined at ha.rd labOr tor 5 years. The reviewing
authoritf approved tbe sentence,but withheld execution pursuant . 

. to AW 50!, and forwarded the record or.trial to The Judge Advocate 
.General.' s Branch O:f'tioe .tor Chi.na, Burma' and India. The United 

.· States Disciplinary Barracks .nearest the. port ot debarkation was . 
designated as the place of oontlnem.ent. , . 

.. . J. .The evidence. tor tlte prosecution dif:!oloses that lst Lt. · 
·.John f. Burns,· commanding J468t-b. ~.M. Truck· CompaI17•. sent tor 

accused 6n 21+ February 1944 after Lt •.Wuori, the .mess officer and .. 
, Sgt. Marchand . the mess.- sergeant, had complained about trouble with 
accused. Lt.'Burns testifiea that accused anq-the mess sergeant. ' 	 , . 
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came to the Orderly Room. Accused entered with his hat on. For 

this witness reprimanded him. and then read the Article of War . 
re:Lating to disrespect for and insubordination to non-commissioned 
officers. Accused continually interrupted with remarks such as, 
"Those are little potatoes", "I do not like K.P.", and "I would 
rather go to the guardhouse than do K.P." (R.?). Witness tried to 
talk, but accused "just kept right on talking", saying that witness 
was making a slave of' him and picking on him. Witness told accused · 
that this was not true, but accused continued to talk and began to 
raise his voice. Witness then said, "Shut up Nappier" and stood up

·and banged on the desk. Accused shouted that he would rather go to 

the guardhouse (R.8). According to witness, "he seemed to have lost 


, complete control of himself, so I reached out and got a hold or the. 
lapel of his fatigue coat". Aooused raised both fists and struck 
Lt. Burns on the side or the head two or three times. Witness lost 
his balance and tell in the corner. Accused got on top ot. him and 
continued to beat him about the.head and the body. Sgt. Marchand 
sought to pull Nappier away. Lt. Wuori with several enlisted men 
came into the· office and pulled accused away from.witness. Accused 
struck him at least ten times (R,8). On cross-examination Lt. Burns 
stated that he grabbed accused· by the lapel or his.fatigue coat· . 
because it seemed to be the only way "to bring him back to his sen~es. 
I tried to quiet him, but Nappier seemed to have Lost complete con
trol ot himself". (R. 9 l. Witness denied that·· he lost his temper
and stated that he pounded ·tne table to bririg the room to order, 
(R.10 l, and t·o get Nappier' s attention. IPor the same· reason he· . 
grasped the lapel or accused's coat, without malice. (R.ll). Upon
examination by the court, witness testified tha1; he had been accused's 
commanding officer tor 9 months and had read the Articl~s or War· 
to the company when accused was present iri December 1943. The 
company operated with:a permanent K.P. detail, ot which accused was 
a member because the doctor at the dispensary stated that Nappier
sho:uld· be g'iven light duty as he had bi:id fee.t.· The only job sitting
down was on_K.P. The taking hold of the coat lapel by ~tness and 
the first blow by accused .ilappened simultaneously. (R~l2). Starr 
Sgt. Benjamin Marchand, J46Sth Q.M. Truck Company testified that on 
24· IPebruary 1944 · (R.13 J he told Lt. Burns that accused had refused 
to clean some G.I. can tops. Lt. Burns told witness to bring accused 
over. This he did. Lt. Burns talked to him and read the Articles · 
or.war concerning insubordination. Accused stated he wanted to go 
to the guardhouse a.Dd insiste~ ..on· talking, despite the ett.orts or 

:the cODt.pany commander to· calm him.· Lt. Burns pounded on the· table . 
and then raised up out or his chair! whereupon accused Jumped on him, 

.got 	on top or him and started punching him. fitness pulled accused · 
orr. Accused struck Lt. Burns·about six times. (R.14) .Witness · · 
would not say that Lt. Burns los~ his temper. (R.15) 2nd Lt, 
Frederick A. Wuori testif'ied that he was mess officer e.nd was in the 
orderly. room J.ust before noon . on 24 IPe.bruary .1944. ' (R.l7) The mess 
sergea.nt came.in and said ·he was having trouble with accused. · · 
Witness asked Lt. Burns to talk to accused~ When he came in accused 
did not·remove·his hat. Lt. Burns told him to remove it when in the 
presence ot an· otticer. · There was a partition between witness and 
Lt, Burns' desk so that he could not see "them", but he heard Lt.· 
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Burns tell accused that he had been negligent in his. K.P. duties 

and that he should cooperate with the non-commissioned office~s. 

Accused became excited and started to talk back. Lt. Burns told 

him to ~top talking. Accused said he would rather go to the 

guardhouse_ than do K.P. Then witness heard some scuffling, and 

went in the other room. Lt. Burns was on the floor. Accused was 


.	on top or. him. _Some enlisted men. broke up the fight. Witness saw 

no blows struck (R.18) and heard no profane language used. In ; 

witness' opinion· both Lt. Burns and accused must have been excited 

as "th"ey were both yelling at each other". Private First Class 

Charles E. Francis testified that he heard a scuffle in Lt. Burns~ 

office and ran in. (R.19). Lt. Burns was on ·his back on the floor 

and accused was on top of him trying to hit him. Sft. Marchand.was 

on top of accused trying to prevent him from so doing. Witness 

told accused to stop and not to lose his head. ·Accused got to his 

feet and witness asked, "Why did you lose your head?" Accused 

answered, "He grabbed me". . , 

4. For the defense, Corporal Mur:r:ell Gavin testified (R.20)
that he was called to Lt. Burns' office about hours 1150 on 24 
February 1944 by the first sergeant for duty as an armed guard. Lt. 
Burns told witness to shoot accused."if he as piuch as opened his 
mouth before he finished speaking". Lt. Burns was sitting behind 
his desk and accused was standing in front of him. The lieutenant 
then got up and t.ook accused by the collar and said that "he could 
take ahold of his lapel,' that that was the way he did it, and that 
he would tell the court just that". (R.21). Witness did not re-. 
member hearing any profanity. He was not in the room at the time 

_of-the fight but crune in as a guard and was there for about five 
minutes. Lt. Burns was going through the thing, showing how it 
happened and how he did it. (R.22). Tech. 5th Gr. James c. Hill 
testified that he was near the orderly room about hours>i.J.50 on 24 
February 1944 and heard someone yell, "Nappier, God damn itj shut . 
up". (R.2J). Witness looked around and at the window saw Lt.Burns 
stand up. "There was a little 'pass'"• Lt. Burns went down still 

·holding 	to accused. Then they were out or sight. (R.24). The 
defense counsel stated that accused had been advised of his·rights
and wanted to remain silent, but that he would like to ask the law . 
member to instruct the court that there was no presumption or guilt
and no inference of guilt to be drawn from.the fact of' his silence. 
(R. 26) • '!'he law member so advised the court. 	 · · 

5. It would seem that the tacts were not seriously in dis
pute. It appears.that accused has been summoned by his company
commander to the. orderly room for advice about his duties as K.P.· 
and instruction in the provisions of the Articles or War in respect
or his duties toward non-commissioned officers. Accused appears to 
have become excited and to have persistently interrupted Lt. Burns. 
In an etrort to check the onrush or words about the accused's desire 
to be. in the guardhouse rather than on K.P., Lt. Burns first :pounded 
on the desk-and then stood up and took hold or the lapel of accused's 
coat. Accused then knocked the officer down,- le·aped on to this 
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pros-crai;e ooay anci. 1nrJ.i ci:;eu upon ru.m rrom !) i;o 'J more u.J.ows. The . 
si;riKing or a m.i.Lii:;ary superior oy an 1mer1or usua.l.ly cannov oe 
Jus't1ile<l unuer any c1 rcums'tanc es or oy any provocai:.1on. The 
person or an or1icer snou.La. oe sacrea. i;o a so.J.uier, even lr 1n an 
enreme ca::1e a soldier may tie warran1;ed in using force when acting 
in selr-defense against illegal violeµce (CBI 39). It is also 
true that the person of a soldier should be sacred to an orficer. 
1~e conduct or Lt~ Burns in grasping the lapel of accused's fatigue 
jacket, technically at least, constituted an assau.Lt and battery. 
The vital question which confronted the· court was whether the 
striking or Lt. Burns by the accused was in necessary self-defense. 
Lt. Burns testifi~d tbat his intent was to calm the .accused and to 
stem the flow or loud language from his lips. Of course he had no 
right; either by the least touching, 'or by tne slightest assault upon, 
the body of accused, to punish him for any offense or d.erelicti'o:i:I. 
:o:r· duty of which he was guilty. It may be assumed that Lt. Burns' 
conduct constituted an offense against military law, tor·whic~ 
charges might have been preferred under either AW ·~5 or,-AW 96 . 
(par. 453(3), Dig.Ops. JAG. 1912-40, p. 341), but this assumption 
cannot. avail accused to escape the consequences of his ·COnd.uct, 
unless striking Lt. Burns was necessary or apparently necessary tQ 
defend accused from injury.- ·The essential element to justify· an 
assault on the ground or self-defense, is actual or apparent necess
1ty tor t.ne use of force in· self protec:tion•. It a person uses· force 
against another where it is.not necessary, or at' least where he has 
no reasona'ble grounds tor believing it to be necessary for· his oWI1 .. 
protectio?-1 he becomes the aggressor. The situation must be such as 
to cause nim reasonably to believe that. injury .to himself can be 
prevented. only by infliction of injury upon an.other. To justify 
an assault and battery on the· ground of self-defense, the evid.enoe 
must establis~ an overt act or a hostil demonstration of such a · · 
character and. nature as to give reasonable ground for fear of im
minent danger. Unless the circumstances are such that a reasonably
prudent man would conclu~e that he was ln danger of bodily harm, the 
right or self-defense cannot be .invoked. to justit'y an assault (4 A.J •. 
pp. 147-8). .It to exact private .vengeance for what he ·deemed an . · 
outrage to his person, the accused struck· and.. chastised. Lt.· Burns, 

. when such beating was not necessary. to prevent injury or .further. in
dignity,· then accused became the aggressor and.did not strike in. 
necessary self-defense~ · · 

. . · · 6. We cannot say,·as a.matter of law, l..b.at ·the improper con
duct of Lt. Burns was such as to justify the ·wrongful conduct of 
the accused.. Accused had 8.li adequate remedy for the wrong done him. 
He could bave made application for ~edress ·and., if red.ress were not 
forthcoming, mi_ght then have complained to the Command.i ng General•· 
under AW 121. He· could have preferred charges· under AW 95 or under 
-~ 96, or under. both such Articles.· Instead, it maybe inferred that 
accused took the law into his own hands ana constituted himself both 
·judge and executioner. His mistak:e was grevious •. Two wrongs never 
add up to make a right. Evil multiplied. does not become a .virtue. 
The commission of a trivial wrong confers no license upon another 
to commit a major offense. Because Lt. Burns was wrong.in rudely 
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touching the accused it does not· follow that the latter was right
in striking him not once but several times, in knocking him down, 
and in continuing to.strike and beat him as he lay prostrate and 
helpless upon the floor. The circumstances in evidence. were such 
as to warrant the court in concluding that one slightly aggrieved
became the aggressor. Whether the evidence indicates that an 
assault is in necessary seit-detense, or is such as on that ground 
to raise a·reasonable doubt of guilt, is a mixed question ot law 
and fact. The determination or the court on ~his point is supported 
by substantial evidence. The evidence is not such that all reason
able minds would agree· that even the first blow strUck by accused 
was in necessary self-defense. Both the trial judge advocate 
(R.6, R.29).and coµnsel tor the accused {R.6, R.28) presented a 
wealth or quotations from, and references to, legal authorities in 
respect to the vital question ot ~hat tacts and circ1)ll1Stances are 
such as to justify the infliction· of blows, on the ground of neces.;. 
a.ary self-defense.·__ From the violence of the attack, and the per
sistence and determination with which accused.continued.the inflict 

. 	ion or blows upon the prostrate body or his victim, it was not 
unreasonable for the court· to conclude that the accused repeatedly
struck Lt• Burns ·not to defend himself from imminent danger or 
further indignity,. but in a malicious spirit in order .to obtain 
revenge ~d to grat1ty his hate and anger. . · 

7. The court was legally constituted•. It had Jurisdiction 
ot the subject matter ot the offense and· or. the -person of the 
accu~ede' No e~rors injuriously affecting the substantial rights ot 
the accused were cQmmitt'ed during the trial. F.or a violation or 
AW 64, death or such other punishment as the court-martial may
direct is authorized. The Board or.Review is of the opinion, and 
accordingly holds.that the record or trialiB lega].ly Sufficient to 
support the findings or.guilty and the sentence. 

/s/ Grenville Beardsle~ , 1udge AdTocate~ 
/t/ GRENVILLi BEARDSLE . 

-· 
Itimous T. Valentine , 1udge Advocate. /t8/ rHMous T. VALRNTINE 

108~l! A.· Kirkwood 1udge Advocate./tY. JO H A. KIRKWOob ' 

http:lega].ly




Doard of Review 
CM CBI # 1)2. 

UN IT ED S.T ATES 

v. 

Private ALBERT J.· PRITCHARD, 
33100677, 33D3rd Quartermaster 
Truck Company, CBI. 

(?49) 

APO 885, 

JO May 1944. 


. 
) SERVICES OF SUPPLY, USAF, CBI.' 
) 
) Trial by G.C.M., convened at 
) Headquarters Advance Section No.2, · 
) . s.o.s., APO 629 on. 23 April 1944. · . 
) .. Dishonorable discharge, total 
) . forfeiture and continement at 
) hard labor.for J years, The U.S. 
} Disciplinary Barracks nearest· · 
) the port ot debarkation in the 
) United States • 

. HOLDING by the BOARD Ol!' REVIEW 

BEAlIDSLEY, VALENTINE and K~NOOD., Judge Advocates 


· 1.. The re cord ot ·tl"ial ·in the· case of the soldier named . · 
above has.been examined by the'Bo~d of.Review and the Board 

.submits this, its holding, to the. Acting Assistant judge Advocate 
Ge.neral. in charge of The Judge Advocate General's B:"anch Office · 
tor China; Burma and India. · · 

. . . . . 

-2~ Accused was ·tried upon the following.Charges and 

Specif'ioations: · 


}. 

CHARGE I: 

Speci(ieat1on i: .· In. that Priva'te Albert i. Pritchard, 
· 	 330Jrd Quartermaster. Truck Company, did, ·at the·. 

Motor Shop or the ,3.30Jrd Quarte~ster.Truck 
Company,~·-~.. :···~--:.::<·., India on orabout 09.30 hotirs 
25 March 1944 behave himself with d-isrespect 
J;oward lat Lt~ Robert I. Barnes, .his. superior _ 
officer, _by muttering, '!You ain't scaring nobody"
contemptuously turning trom and ·leaving him and · 

. ·by. constantly interrupting the said 1st Lt. ·Robert 
· I. Barries~ ·while he was reprimanding, 'him the. said 
· Private Albert J. Pritchard. 

Sptlci:f'icatf~n 2: In that Private· ·Albert J. Pri~chard, 
· · JJOJrd ~uarterma.ster Truck Company. did~ at the · 



(~JOJ 

Camp site of the JJOJrd· Q.uarterma.ster Truck Company~ 
:.:..:_-..._ · ,~'. ··\, India, on or about 0945 hours 25 March 
1944 behave himself with disrespect toward 1st Lt. 

· Edwin w. Bingehhe imer, ·.his superior officer, by
saying to.him "Can't I satisfy you God-damn People?", 
and "I don't give a damn _who I'm talking to", or · 
words to that effect. 

CHARGE II: Violation of ·the 64.th Article of war. 

Sp~ci:f'ication l: In ,that Private Albert_ J •. Pritchard, 
JJOJrd Q.uartermaster Truck Company, having received 
a lawful command from ls.t Lt. Robert I. Barnes, his 
superior 9fticer, to "Shut up and keep quiet while· 
I am talking to you",·did at the motor shop of the 
JJOJrd Q.uartermaster Truck Company, r:·:·'.~:"'.~:·h, India,. 

·on or about .0930 hours .25 March 1944, willfully
disobey the same. · · 

-Specification 2: in that Private Albert J. Pritchard.· 
. JJOJrd Q.uartermaster Truck Company, having received · 
~lawful command from 1st Lt. Ed-win.w. Bingenheimer, 

. his· superior officer, to "Go with Sergeant. Brown", . 
·did at the Orderly· Tent of the JJOJrd Q.uartermaster 

Truck .Company, L:.· :'.'·::.·.:.-:., India~ on. or about 1000 
hours 25 March 1944, willfully disobey the same •. 

Accused pleaded' gullty to and was found gullt·y of all the Charges 
and Specifications. He was sentenced to be dl~honorably discharged, 
to forfeit all pay and allowances due or to become due and to be 

·confined at hard·labor·:f'or. 3 years. The reviewing authority · 
ap:w-oved the sentence but withheld execution pursuant to AW 50~ 
and forwarded the record of tr~al to The Judge Advocate General's 
Branch Office for China, Burm.a and· India. The United States 

_Disciplinary Barrack.a nearest the port of debarkation was de
signated as the place of- confinement. 

·EVIDENCE FOR TH&.PROSECUTION· 

. : J. The evidence for the prosecfotion succinctiy stated 'dis- , 
closed that on May 25th, 1944, at about 9:30 a.m., 1st Lt. Robert. 
I. Barnes (Commanding Officer ot JJOJrd ~uartermaster Truck . 

Company) was~in the·company's garage supervising work on a Ford 

V-9 motor. Those engaged in the task ot taking down the motor . 

ran into some d.if'ticulty with respect to the. removal or some of 

the valves. An enlisted man was -dispatched to obtain a technical 

ma1ntenance·D18l?-ual trom accused, who was not then at the garage.·

The_ sold~er returned but did· not bring th·e manual. About 10 -~ 

minutes later"accused came-into -the garage, whereupon Lt. Barnes 

asked aocused where the manual was. To this accused replied, · · 

"What manual?". Witness then said,. "The one I sent after". . 
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. 
Accused replied, "I just put all my stuff away for inspection and 
did not.want to mess it. up. I could not find out what you wanted 
it tor". Lt. Barnes then ordered accused to go and get the book 
and bring it to_him. Accused walked away mumbling and said, 
"You ain't s~aring nobody". Lt. Barnes then called accused back 
and reprimanded him and·again or.dared h!m to get the book. This 
time the accused ;replled,- "But I don't know what you.want it for". 
Lt. Barnes then ordered accused to "shut up". Accused contip.ued 
to say, "I don't know what you want it· for". Lt. Barnes then told 
accused he was under arrest (R ..4). lat.Lt. Edwin w. Bingenheimer,.
JJOJrd. Q.M: Truck Company heard most of the c.onve7sation between' 
L~. Barnes and.accused, and as Lt~ Bingenheimer;was walking away,
from.the garage accused stopped him and said, "Jj.ieutenant, what's 
the matter? Can•t I please any or you goddamn people?" Lt. · 
Bingenheimer then r.eplied to accused, "Don't you realize you are 
_talking to. an of'ficer'?" To this accused said, "I don't give a · 
goddamn who I'm talking to". Lt. Bingenheimer then told accused 
to go.to his. tent and pack his clothes, that he would·be taken 
to the stockade •. Lt. Bingenheimer then went to.the orderly room 
and wrote out a confinement order- and gave it to Staff Sgt. Robert 
C. Brown of the same company, with instructions to take accused 

to the stockade • TlJe -sergean~ ·.reported to Lt. Bingenhei:iner that 


. aooused had refu~ed to go to the stockade until he first ·talked. 
to the Li-eutenant. . Accused· then came int_o the ordsrly room and 
asked Lt. Bingenheimer;if he had any use for the book. Bingenheimer
then said9. "I don't know anything about the. book -and have no use_ 
for it whatever". ·Accused was then directed· to report to Sgt. 

· Brown, to which a.ccused replied, "I don't know why I have to go to 
. j~il because of a book". Lt•· Bingenheimer then, tOld_ accused, "You 
.are going to jail· tor disobeying· orders". , Accused then opined, . 
"It just don't make sense", and just stood there. Lt. Bingenheimer.
then gave aooused'a diTect order to procee~· with Sgt. Brown to ·the 
.stockade. · Aocused ref'used to go but continued to stand there · 
paying, "I don't .think I'm get-tlng a fair deal".. Lt. Bingenheimer
then sent for the Military Police and had accused taken to the 
stockade. Accused is 1n the mil_itary service or the United .States 

· (R. 6,8). . . 

EVIDENCE FOR THE DEFENSE 
- . 

4. ·Accused was sworn and testified.asp ~itness. Among other 
things he said that on the 2~ March 1944 there was a rumour of' a 
general ..inspection, following which t.he first ~ergeant called the 
men together and told them to get ready for the inspection (R.8).
Aocused·had fixed. his things up for inspection Friday night, the 
24th and put on.the finishing touches Saturday morning, the 25th,· 
Arter aecused had made preparation for the i'nspection he went to . 
.the mess ha11·ror a drink of water, where Private Provost came up

and said "Sgt. Spencer wants the book"; accused replied, "I don't 

know whe~e the· book is". Accused did not want to "mess up his 

&tu.tr f'or -.the ·inspection". ·Aocus~d then went to the motor shop 

·to ~ee Lt, Barnes where inquiry was made of· accused concerning; 
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·the book. After or during the alt~rcation Lt. Barnes told accused 
he was under arrest, and among other things aceused said he "didn't 
scare anybody~. Accused then went for the Qook and met Lt. 
Bingenheimer enroute and after extending to Lt. Bingenheimer the 
military courtesies, tried but "could not get any talk out of him 
either". Accused then "exploqed" and said "disrespectful words" 
and was thereafter ·put under arrest (R.9). Accused then gave a 
narrative ot a large number of court-martial trials in ~hich he 
contended he had received untair treatment tromhis officers and' 
non-coil!!llissioned officers (R. 10,11,12)~ 

. Corporal Robert L. Edwards, JJOJrd 0[ Truck Company was 
present in the garage when the altercation occurred between ao- · 
oused and Lt. Barnes. Corporal Edwards was the man in cbarge of . 
the tearing down or·the motor and needed the.book in question 
to enable him to remove certain· valves. · When acc·uaed came into 
the shop Edwards asked him about the b9ok. Accused countered 
with the question, "Do you .need it immediately?" Edwards ex- . 
pressed a desire tor the book as soon as possiQle. Edwards and 

· a.ccused came t·o -an agreement concerning the book and Edwards .under
stood the book would be forthcoming (R. lJ). Accused's attitude 
toward Lt. Barnes was "belligerent" in the opinion 9r Edwards, , . · 
looking at the situatlon·trom the view point ot an officer. J'rom 
the angle or an enliste~ man it was different (R.14). · 

. 5~ oniy two questions.or any signiticance arise trom an 

examination or this record. First, was the trial judge advocate 

entitle~ to go :fully into. previous convictions, including speed

ing and breach of arrest~ on cross-examination or the accused? 


· (R. lQ). . . • · . . · . . 
"Evidence of convictlon or any crime is admissible 
for the purpose.ot·im.peachmentwhere such crime 
either involves moral ttirpitude o~ is such as to 

,. affect the credibility or ~he witness. * * * * 
*•·*****Evidence relating to·an.otfenae· 
not. involving moral turpitude or at:fecting the 
credibility or.the witness should be excluded."· 
(MCM, 1928, ~· 124,2, page lJJ).· 

·Mors.l turpitude is aptly· defined: 

"Moral turpitude implies something innoral in itself, 
regardless of the tact· whether it is punisha'ble by . 
law. It must not merely be mala prohibita, but the · 
act ·it~elf,must be inherently immoral. Th~ doing · 
ot the.act itselt, and not its prohibitton by statute, 
tixe.s them.oral turpitude."·. (41 C.J., p. 212). . 

. . '. 
On the question·ot cross-examination to impair the credibility 
ot a witness, it has been salci: 

"As a ~enera.1 rule it may be said that anything having_ 
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~ legitimate tendency to throw iight upon the accuracy, 
tr~thfulness, and sincerity of a witness including
the surroi.inding facts and circumstances, -is proper to 

. 	be shown and considered in determining the credit 'to 
be accorded his testimo'ny, ·while on the other hand 
it is npt proper tor the triers of fact to. coneide; 
matters which,- even· if true, would not· have any 
legitimate tendency to lessen. the credibility of ·the 
witness." ·(c.~. par. 9~6,. p. 760). · 

Again i'n the same volume, in par. 1097, p. 891: 

~ * * _* * * · But a witness canno~ be interrogated as 
to his c·onviction of an offense which is not .of such 

. a grade a::; is required to affec.t ''his aredibility.
Accordingly, .it has been held, dependent in each 
case on the.nature or grade of offense necessary in 

. 	the particular ·jurisdiction, iniproper for a witness· . 
. to be asked as to hls conviction ot a mere misdemeanor 
or· of an offense which is not im.tamous in its nature, 
or .does· not involve moral turpitu9.e; or does not amount 
to a felony. Similarly, no inquiry may be made into 

·the witness' conviction for. violation of a local · . · 
ordinance." · · · 	 · 

·When the trial judge advocate sought to bring out on cross-examina
ti_on or the accused a-long list of his tran5gressions, among· which 

. was "breach pf ·arrest~ (R.lOJ, "Speeding" (R.11), he exceeded the 

limits ot proper cross-examination, as fixed by paragraph 124b,. 

M<Thi. Certainly neither breach of arrest, nor speeding, nor.any

of the other crimes abou~ which accused was being cross-examined, 

involves JllOral turpitude, nor ·do they go to the credibility of · 

the witness. It follows, therefore, that the objection of the· 

defense counsel should have been sustained and the trial juQ.ge 


· advocate, should have been held st~ictly to .the t~rms of the Manual. 
· The accused voluntarily, however, told at length of his ·court- · 
martial experiences and if ·given sutficient time and opportunity
would have in all probability covered all of ·them including those 
about· which he was being asked on cross-examination. ·In vle\'I 
or accused·voluntarily proferring complete information about his 
previous conviction, together with his plea of guilty and the , 
wealth o:f substantially uncontradicted· evidence on behal_f of the · 
prosecution it ca,nnot be said that his substantial rights were 
affected by this incorrect rU.l.ing of the court. The admission or 
this evidence did not.affect the.punishment meted out by the coµrt
since evidence ot such previous convictions-as come within the· 
rule ~s·always· competent· after conviction. 

The· second question is presented by the tact that the re
. cor!l recites as to the findings and as to the sentenc~:. , "three
fourths of the members present at the time the vote was taken 

5 



.· (134)... 

concurring" (R.15) •. The a.ccused cannot complain nor was a. sub
stantial right or his adversely affected by this vote. ·only 
the concurrence or two-thirds of the members present at the time· 
the vote was taken was necessary to convict the accused upon the 
charges and specification .upon which he was arraigned. The 
vote. as recorded does .not disolos.e how any in.ember voted.· The 
irregularity is harmless. ·(CM CBI 71, CM CBI 111). · 

6. The court was legally constituted. It had jurisdiction 
of. the. subject matter of the offense and or the_perso,n ot the 
accused. No errors injuriously a:ffeoting the substantial rights_ 
or the accused were committea ~uring_the trial. The ·punishment· 
adjudged ,is _within the authorized limits. The Board or Re.view 
is or the opinion, and ·accordingly holds, that the re cord o:f 
trial· is _legally sur..r i cie:nt to support .the ·sentence •. 

-/s/ Grenville Beardsley , Judge Advocate. 
/t/ GRENVILLE BEARDSLEY . 

//ts// Itimous T. Valentine , Judge Advocate. 
ITIMOUS T. VALENTINE 

/s/. Joseph.A. Kirkwood , Judge Advocate • 
. /t/ _JOSEPH A. KIRKWOOD 
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Board of Review 
CM CBI 140. 

UNITED S.T ATES SERVICES OF SUPPLY, USAF, CBI. ~ 
v. 	 ) Trial by Ger.~ convened at APO 689, 

) %Postmaster, New York, N.Y., 
Private JOE BATTLE, 34112655, ) 8 May 1944. Dishonorable dis
Company A., 45th Engineer ) charge. total forfeitures and 
Regiment (GS). ) · confinement at hard labor for 4 

) years. U.S. Disciplinary Barracks 
) nearest the port of debarkation. 

HOLDING of the BOARD OF REVIE:v 

BEARDSLEY, VALENTINE and VAN NESS, Judge Advocates 


1. The record of trial in the case or the soldier named 

above has been examined by the Board of Review, and the Board 

submits this; its holding, to the Acting Assistant Judge Advocate 

General in charge or The Judge Advocate General's Branch Office 

for China, B~ and India • 


. 2. Aocu~ed was tried on a single charge, violation or the 
9Jrd Article of war, and one specification thereunder, alleging 
an assault with intent to do him bodily harm upon Sgt. Hillie 
Williams by cutting him on. the back with a dangerous weapon, a 
knife. To the specification, accused pleaded guilty except to the 
words "with intent to do him bodily harm, commit an assault upon
Sergeant IVillie ·Williams by cutting him on the bac.k with a danger
ous weapon", substituting the words "wrorigfully commit an assault· 
and battery upon Sergeant Willie 1.Yllliams", of the excepted words 
not·guilty, and of the substituted words guilty, and to the charge
he pleaded not guilty, but guilty of violation of the 96th Article 
ot War. He was found guilty of the specification and the charge,
and sentenced to dishonorable discharge, ·rorfeiture of al.l pay and 
allowances due or to become due, and to confinement at hard labor 
for four {4 ), years. The reviewing authority approved the sentence, 

.designated the United States Disciplinary Barracks nearest the port 

or debarkation as.the place of confinement, but withheld execution 

and forwarded the record of trial to The Sudge Advocate General's 

Branch Office in accordance with the provisions or Article or war 

50i~ . . . : . . 	 . . 

' . 	 . 

J. The evidence.on behalf of the prosecution is uncontradic
, tad·.· No evidence 	was offered on behalf of the accused. As to the 
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evidenc~ it is sufficient to state that th~ guilt of the accused 
of the offense as charged is so clearly shown not only by the 
testimony of'~pparently disinterested eye witnesses but also in 
part by his own voluntary statement to the officer who investiga
ted the charges ·under the 70th Article of War (Pros. Ex. 1), . 
that the court could not reasonably have made findings other than 
findines of guilty of the specification and the charge. 

4. After maki~g the findings of guilty' the court ·was . 
opened and a duly certified extract copy of the service record of · 
the accused was received, the language of which so far as mat.erial 
to this opinion is as follows: 

"Record of trial· by colirt-martial. 

Tried under the 96th Article of Nar 
and found ·guilty of disobeying a 
lawful order from his superior, a 
commissioned officer. Sentenced to 
forfeit $5.00 of his pay. Approved
Se ptember 8, 1943". 

After thi's evidence of a previous conviction had been read the 
following (R.24,25) occurred: 

"Prosecution: I will say this, it does not state 
when the sentence was given, it says it was 
approved on September 8, 1943., It does not show 
the date the sentence was invoked. 

"The Law Member: That offense was committed· 
within one year prior to the commission of this 
offense? 

"Prosecution: The sentence was approved within 
one•year of this offense," 

Thereupon after receiving data as to the :t:aY and service .or the 
accused, the court was closed. The foregoing suggestions by the 
prosecution would seem to miss the point upon which hinged the· 
propriety of the consideration of the proffered eviden~e of a 
previous conviction. As the law member correctly implied in the 
case of an enlist-ad man a previous conviction may be considered 
only if the offense therein involved was committed within one 
year of the date of the commission of the subsequent offense for 
which the accused is tried. The applicable rule can not be stated 
more clearly th~n in .the language· or MCM 1928, par. 79c: 

" * * * Such evidence must * * * however relate 
to orrenses committed during a current enlistment 
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* * *, and in the case ~fan enlisted man 
during the one year * * * nex~ preceding
the commission of any offense charged." 

The offense for which accused was on trial was committed on 
6 March 1944. The previous conviction was approved within one 
year next preceding that date, but there is nothing in the 
language of the extract copy of accused's service record to show 
when the offense referred to was actually committed. It may and 
probably did precede by only a few days or at most a few weeks 
the date of the approval of the sentence noted in the service 
record, but this is only a probability and is by no means a cert 
ainty. It is important that the rule laid down in Mcr.r 1928, par. 
79b, be strictly complied with, since the consideration of a 
previous conviction of an offense committed outside the period
of one year next preceding the commission of the offense for which 
the accused is on trial might be highly prejudicial to his sub
stantial rights. The last senten·ce of MCM 1928, par. 79b, is in 
the following language: 

"In the absence of objection an offense :ijlay be 
regarded as having been committed during the 

.required periods unless the contrary appears." 

The contrary does not here appear and, since no objection was made 
by or on behalf of the accused, the court properly regarded the 
former offense as having been committed within the one year next · 
preceding the conmiission of the offense charged and properly con
sidered the evidence of such previous conviction. 

5•. The sentence is within the authorized limits. ·The court 
was legally constituted. It had jurisdiction of the suqject matter 
and of the person of the accused. No errors injuriously affecting 
the substantial rights of the accused occurred upon the trial. 
The Board of Review is of the opinion, and accordingly holds, that 
the record of trial is· l.egally sufficient to support the sentence. 

1Grenville Beardsle,, · Judge Advocate 
GRENVILLE BEARDSLE1'i

;(ii Itimous T. Valentine, Judge Advocate 
ITU10US T. VALENTINE 

c. Van Ness· ,, Judge Advocate
/(ii Robert 

·ROBERT c. VAN NESS 
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APO 885, 
9 June 1944. 

Board of Review 
CM CBI }141. 

UNITED STATES ) 
) 

SERVICES OF aJPPLY, USAF, CBI. 

v. 

Pvt. Stanley J'. Jackson, 
32600084, .3.509th ~1 Truck 
Company. 

) 
) 
) 
) 
} 
) 
) 

Trial by G.C .M., convened at 
:--------------  5 ?.my, 1944. 
·ntshonorable discharge, total 
forfeitures and confinement at 

· hard labor for 20 years. U.S. 
Disciplinary Barracks nearest 
the port of debarkation. 

,.__ HOLDING of the BOARD OF REVIEW 
. BEARDSLEY, Vil.L3NTil!E and VAN NESS, Judge Advocates 

•
1. The record of trial in the case of the soldier named 

above has.been examined by the Board of Review and the Board 
submits this, its holding, to the Acting Assistant Judge Advocate 
General in charge of The Judge Advocate General's Branch Office 
for China, Burma and India. 

2. Accused was tried on the following charges and specif!~
cations: 

CHA..~GE I: Violation of the 58th·.Article of War • 

.~ Speclfication: In that Private Stanley .J. Jackson, 
3509th Quartermaster Truck Company, did at ---------- 
------ on or about 0500, 23 January 1944, desert the 
service of the United States and did remain absent in 
desertion until he .was ~pprehended at ------~------- on 
or about 014.5 , 10 March 1944. · 

CHARGE II: Violation of the 69th .Article of War. 

Specification: In that Private Stanley J. Jackson, 
J509th 4~artermaster Truck Company, having ~een duly
placed in confinement in the------------ gu&rd house, on 
or about 1300, 15 January 1944, did, at --;----~--:~~-=- on 
or about 0.500, 2J. January 1944, escape f::i;-om confinement 
befor~ he was set at liberty by proper.. author! ty. 

-·cP..ARGE III: Violtation of the 9Jrd .Article of War. 

Specification: In that Private Stanley J. Jackson, 
J509th ~uartermaster Truck Company, did at ---------- 

l, 
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------on or about 24 January 1944, feloniously take, steal 
and carry away three (3) Carbines, Caliber JO, M-1, value 
about $209.10, the property of the United States Government. 

CHA..."t:?.GE IV: Violation of the 94th Article or War. 

Specification: In that Private Stanley J. Jackson, 
3509th ~uartermaster Truck Company, did at ----------- 
on or about 10 March 1944, knowingly and willfUlly apply 
to his own use one United States Government truck No. 
W4365125, or the value of ·about $2,000.00, property of the 
United States furnished and intended for the military service 
thereof. . · 

Accused pleaded not guilty to and was found guilty of Charge I and 
its specification; Charge II and its specification; Charge III 
and its specification, excepting the figures "$209 .10", substituting
therefor the figures 11$162.00", ot the excepted -words, not eµilty,
of the substituted words, guilty; and Charge IV and its specifica
tion, excepting the figures "$2,000.00", substituting therefor the 
figures "$5908.00", ot the excepted \~rds, not f.'lilty, of the sub
stituted words, guilty. He was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or 
to become due and to be confined at hard labor for 20 years. The 
reviewing authority approved the sentence but w1 thheld execution 
pursuant to Nil 50i and forwarded the record of trial to The Judge 
Advocate General's Branch Office tor China, Burma and India. The 
U.S. DisciplinarT Barracks nearest the port of debarkation in the 

United States was designated as the place of confinement. 


EVIDENCE FO.ct THE PROSECUTION 

J. Aooused, Private Stanley J. Jackson, J509th VDd Truck 

Company, ---------------------------- (Pros. Ex. 6) is in the · 

military service of the United States (R.11,13,15) and on 2J . 
January 1944 was attached to 3504th ~.M Truck Company, of which 1st 
Lt. Verne Ovens was commandinc officer (R.6,7). At that time 1st 
Lt. Roy C. Whitelaw, 3502nd QU Truck CoDJ.l>any was Provost M~rshal 
at----------- and as such had charge of the stockade at---------- 
On 2J January 1944'aecused was in confinement in the stockade at 
-------~---from which he escaped on that day by spreadine the bars 
in a rear window or the building in which he was confined {R.7,8,9,
10) (Pros. Ex. J). Accuse~ did not voluntarily return to confine
ment but on the. morning ot March 10th at app~oximately 1.45 or 2.00 
o'clock he.was apprehended, e.:rter an absence of about 4 weeks (R.7, 

. R.10). 

On the evening of 9 Maroll 1944, about 5 or 6 o'cl~ck, Lt. 
Ovens, in company with Lt. Jamar, as a consequence ot information 
by them received, went to a warehouse in the vicinity of ------ in 
an ettort to locate e.nd apprehend aooused. They were accompanied 
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by T/5 Robert B. Fullerton, Company "C", 782nd Military Police, 

----------------- They parked their. jeep in the warehouse and 

waited for accused to come. About 1.45 AM they heard the .roar 

of a vehicle at the motor poo1 •. The vehicle was then driven past

them and it was discovered that the vehicle was a tractor for a 

4-ton trailer and was driven by accused-who was acpompanied by a 

civilian. Lt. Ovens, Lt. Ja.ma.r and Corporal Fullerton got into 

the jeep and pursued accused and the truck. It was necessary tor 

witness and his companions to travel. at a rate of speed of about 

50 to 60 miles per hour in order to overtake the truck, and when 

within about 100 yards of it they stopped the jeep. They imme

diately went up to th~ tractor where accused and the civilian were 

and took both of them back to the jeep. Lt. Jamar drove the 

tractor to the MP station and the Corporal Fullerton and Lt. Ovens 

drove accused and the civilian. The motor vehicle driven by

accused bore the number W4J65125. Accused was driving this vehicle 

(R.8,10; Pros. Ex. 6). About the time accused escaped tram con

finement the following wea.pons were stolen from the company to 

which he was attached: JO M-1 carbine, serial number 1615579, JO 

M-1 carbine, serial number 1606745 and JO M-1 carbine, serial number 

1594316 (R.8; Pros. Ex. 6). Accused, at the time of his excape, 

was not authorized to have arms (R.8). The three rifles or carbines 

referred to were the property of the United States, intended for tne 

military use thereof {R.9}. The civilian with accused at the time 

of his arrest was Gerald P. Pereira. 


Accused and his companion were taken to Military Police 

Headquarters at 6 Lindsay Street. When arrested, accused was 


. dressed in civilian clothes (R.8). During March 9th and 10th, 1944, 
2nd Lt. Marvin D. Engle, J504th QM Truck Company was. in charge of 
the -------sub-motor pool and did not authorize accused to drive any
vehicle, and if accused drove a vehic~e it was without permission
(R;ll). The list price of a carbine, caltber JO M-1, is $54.00 and 
the list price of a United States Government truck 4-5 ton, 4 x 4 
tractor, is $5908.00 (R.11). 2nd Lt. Lewis F. Foushee, TC, Head
quarters Base Section #2, on or about·11March1944 was RTO at 
------ Station. A United States Army toot locker was t~ned over 
to him at ----------------When Lt. Foushee saw the +ocker it had 
been opened by the Police. In this locker were two carbine ritles 
and some miscellaneous articles, including three letters, one ot 
which was open and Lt. Foushee read it. All three letters were 
signed by "Jackson" (R.12,lJ). The letter read by Lt. Foushee was· 
written by accused (Pros. Ex. 4 & 6}. The foot looker was turned over 
to lat Lt. Harold I. Funk, 4CMP, 782nd MP Bn. (R.12,lJ}. The serial 
numbers ot the rifles in the toot·100.ker were 1594316 and 1615579. 
These rifles or carbines were the property ot the United States and 

intended tor military use (R.lJ). It was stipulated between the 

prosecu~ion and accused and his counsel' that vehicle No. 4365125 is 

the property ot the United States 1J2tended tor military use thereof 

and that it is a Federal tractor 4 x 4, 4 to 5 ton capacity. 


S/Sgt. Jaok Blaak, Theater Provost Marshal'·• oftice, in 
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company with a soldier, Morris Kotofsky, also of the Theater 
Provost Marshal's office, while investigating the crimes alleged 
to have been committed by accused, .saw accused on March 20th in 
ward lJ or 112th Station Hospital, at which time accused recovered 
in the presence of Sgt. Blask and Kotofsky a disassembled carbine 
which bore the ··.number 1606754. This carbine was turned over by
accused to Sgt. Blask at that time. The parts or this carbine 
were hidden in ward lJ. At this time accused, after having been 
warned of his rights, voluntarily made a statement which was taken 
down in shorthand by Koto~sky (R.15)~ This statement is Pros. 
Ex. 6 (R.15). Accused was confined on January 10th, 1944, by order 
of Lt. Ovens, his commanding officer~ and remained in confinement - " 
until his escape (R.16,17). 

In his state~nt accused admitted getting out or the 
stockade in which he was incarcerated and failine to return after 
h~ had become frightened over sleeping too late (Pros. Ex. 6). He 
ad~tted staying away for about three weeks, durinc which he visited 
the warehouse where Pereira worked nightly. He obtained civilian 
clothes so that he could sneak back to camp, during one of which 
~neakine visits he took three carbines, one of which he dismantled 
and after concealing it in ward 13 of the 112th Station Hospital,

-he delivered to Sgt. Blask. The other two were left in his shack 
when he was picked up. .Accused contended that he took the carbines 
in order that he might redeem his previous orr colour record by
going into action single-handed with these three carbines, neither 
one of which was eq,uipped w1 th bayonet. He had no bullets. 

4. Accused neither testified nor made an unsworn statement. 

No evidence was offered in his behalf. 


' 

5. Pros. Ex. 6 could hardly be described as a confession 
since accused undertook to exculpate himself by explanation of each 
wrongful act detailed in his statement. For instanoe, the admission 
of the takine of the three carbines was explained by accused in this 
incredible and fantastic manner: 

• 
"The week before I-got civilian clothes I had 

sneaked back to camp and taken three carbines 
with the intention of going out in the hills 
to see if I could go into action by myself
against the enemy, and in that,manner try to 
redeem myselt so that it word came back to my 
outfit I mieht be ta:ken back and given another 
chance." 

. Pros. Ex. 6 is competent whether it be recarded as a 

series of admissions or a confession sinoe it appears to have been 

voluntarily made,·and since there is autt1c1ent evidence of the 

corpus delicti as to each or the crimes charged, outside the 
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confession. If the exhibit be regarded as an admission, MCM 

1928, par. 114b, is appropriate authority for its reception in 

evidence. If it is regarded as a confession, it is competent if 

voluntarily made, provided there is other evidence in the record 

of the corpus delicti. 

"A court may not consider the confession of an 
accused as evidence against him unless there be in the 
record other evidence, either direct or circumstantial, 
that the offense charged has probably been committed; 
in other words, there must be evidence of the corpus 
delicti other than the confession itself. * * * * * * 
This. evidence of the corpus delicti need not be suffi 
cient of itself to convince beyond reasonable doubt 
that the offense charged has been com.~itted, or to cover 
every element of the charge, or to connect·the accused 
with the offense." MCM 1928, par. 114a. 

There is evidence of the crime charged in each specification out

side the statement of the accused and this evidence is abundantly

sufficient to meet the requirements of the rule. The court had 

before it the witnesses and the statement of accused and it was 

its province to examine each part and parcel of the!statement in 

the light of the other testimony, and in doing this· it was at 


.liberty to accept and believe parts of the statement of accused 
and reject such other parts as appeared unreasonable and unreliable, 
and wi t.h its conclusion this Board of Review has no right to inter
fere since it is not authorized to weigh evidence in such cases. 
{CM CBI gll4) . . . 

The specification of Charg'e III alleges that the three 
carbines alleeed to have been stolen were of the value of $209.10 
and the specification of Charge IV places the value of the truck 
alleged to have been stolen at $2,000.00: When it appeared {R.ll)
that the actual value of the three carbines was $162.00, and the 
value of the truck was $5,908.00, the trial judge advocate· moved 
to amend the specifications of Charges III and r.v so that each 
might speak the truth with ~espect to the value of the property
therein referred to. This motion was allowed and the specifications
accordingly amended. On this subject, this language is appropriate: 

"If a specification·, while detective,- is nevertheless 
sutfici ent rai rly to apprise 1!he accused of the offense 
inte~ded to be chareed, the court upon the defect being
brought to its attention will, according; to circumstances, 
direct the specification to be stricken out and disregarded, 

or continue the case to ailow the trial judge advocate to 
' apply to the convening author! ty ·for direction~ as to 
further proceedinrs in the case, or permit the stecification 
to be so amended as to cure such defect, and con lnue the 
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case for such time as in the ouinion of the court may
su1'fice to enable the accused properly to prepare his 
defense in view of the amendment. The court may pro
ceed immediately with the trial upon such ame~dment 
being made, if it clearly appears from all the circum
stances before the court that the accused has not in 
fact been misled in the preparation of his defense and 
that a continuance is not necessary for the protection 
ot his substantial rights." ~.ICM 1928, par. 73, 

Accused made no complaint and made no request tor a continuance ' 
of the case. Further authority for the procedure here adopted by 

· 	 the court is to be found in Dig. Op •. JAG 1912-40, see 452(18), 
where it.is said: . . 

"Accused was found euilty of the larceny of a motor 
cycle of.the value of ~425.54, while the highest value 

. 	shown by the evidence is ~350.00. The difference is 

comparatively so slicht as to make the ·error in the 

findings immaterial." 


The amendment allowed in this case did not expose the accused to 
any. ereater punishment since the value of the property so alleged
in each specification is greater than ~50.00 and·in no other way 
was a substantial right of accused'adversely affected by the 

.amendments. It follows, therefore, that the court was within its 
rie;hts in allowing the amendments. · 

Minor Irregularities: . 
· In the morning report, which was duly received in evidence 

(R.7} as Pros. Ex. 3, shows Jackson, Stanley (WU), 38600034, as a · · 
private in J504th Q,M Truck Company. The certificate of the command
ing officer of the 3504th ·~.M Truck Company to the extract copy of 
morning report shows Jackson, Stanley, 32600084, 3509th Q)4 Truck . 
Co:ny>any. The specification carries the name· of accused as Stanley
J. Jackson. Apparently there is an error in the serial number as 
carried on the extract· copy of the morninc report. This,· however,. 
is i:m..11aterial, since the initial absence without leave of accused 

.was 	abundantly proven by the company commander and the officer in 
charee of ------stockade. The number of the.truck involved is 
carried in the sp~cification as w4356125 and in the testimony of 
Lt. Ovens. shows the truck number to -be 1/14365125. The number of· the 
truck in question .is carried in the stipulation (R .14) as Vi4J65125. 
All other reterences to the truck in the testimony carries substan
tially the same description and the transposition of the figures
5 and 6 in the number is apparently a typographic error. The tes. 
tiroony shows the respective number of all the carbines and on one 
in another place it is carrieq as 1606754. This likewise appears 
to be a typoeraphic error and of no consequence. 
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There Yras abundant competent evidence in the record 
to justify tJ:i.e court in its findines and to sustain its sentence, 
and the punishment is authorized. 

6. The court was legally constituted. It had Jurisdiction 
of tt..e subject matter or the offense and of the person of the 
accused. No error.s injurio~sly affecting the subste.ntial rights 
or the ac.cused were committed durine: the trial. The Board of 
Revievr is of the opinion, and accordingly holds, that the record 
of trial is .legally sutficient to support the findings .of guilty 
and the sent enc 3. · 

/s/ Grenville Beardsley Judge Advocate 
/t/ Grenville Beardsley, 

/s/ Itimous T. Valentine Judge Advocate
/t/ Itimous T. Valentine, 

Robert C. Van Ness Judge Advocate' 
_H_o_b_e_r_t_c--.~v-_a-n--~~1e_s_s-,--~ 
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APO 885 
25 June 1944 

Board ot Review 
CM CBI II 144. 

UNITED ST AT.ES SJ:RVICES Ol!' SUPPLY, .USAF, CBI. 

v. 	 Trial.by GCM; convened at Calcutta, 
) India,. 23 May 1944. Dishonorable 
! 

Private CLARENCE 	 A. BARNES, ) discharge, total torteitures and 
34280865! 7Jrd Ordnance Co.,.) continement at hard labor tor 5 
(D) 	 Serv oes or Supply. ). years. u.s. Disciplinary Barracks 

1 ) nearest the port ot debarkation. 

HOLDING ot the BOARD OF REVliw 
BEARDSLEY, VALENTINE and VAN NESS, Judge Advocates 

l. The record ot trial in the case or the soldier named 
above has been examined by the Board ot Review and the Board 
submits this, its holding, to the Acting Assistant Judge
Advocate General. in charge ot The Judge Advocate General's 
Branch Ottice tor China Burma and India. 

2. Accused was tried on the following charges and 
apecitications: 

CHARGE I: Violation ot the 6lst Article ot War. 

Specification: In that Private Clarence A. Barnes,
Seventy-Third Ordnance company (Depot} did, without 

.. proper leave, absent himself trom his station at Calcutta, 
India, rrom about 13 Ap~il 1944 to about 14 April 1944· 

CHARGE II: Violation ot the 96th Article ot War. 

Speoitication 1: In that Private Clarence A. Barnes; 
Seventy-Third Ordnance Company (Depot), having been re
stricted to the limits ot his camp, did, at Caloutts, India, 
on or about lJ April 1944, break said restriction by going 
to Alla Baza~, Calcutta, ~dia. . · 

Speoitication 2: In that Private Clarence A. Barnes, 
Seventy-Third Ordnance Company (Depot), was, at Calcutta, 
India, on or about 13 April 1944, drunk in uniform. in a 
public place, to 	wit, Alla Bazar, Calcutta, India. 

Specification 3~ In that Private Clarence A. Barnes, 
Seventy-Third Ordnance company (pepot), did, at Calcutta, 
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India, on or about 13 April 1944, wrongfully take 
and use without consent ot the owner, a certain 
automobile, to wit, a 2~-ton GMC Motor Truck, USA 
Registration No. 470534, or a value ot more than 
$50.00, the property of the United States. . 

Accused pleaded not guilty to all Charges and specifications. He 

was round guilty or all the Charges and or all the specitications, 

except specification 2 ot Charge II, under which specification by

appropriate exceptions and substitutions, he was round guilty ot 

being "drunk in uniform at Alla Bazar". He was sentenced to dis

honorable discharge, total torteitures and confinement at hard 

labor tor ten years. The reviewing authority approved the sentence,
but reduced the confinement to five years, withheld execution 
pursuant to AW 50i, and forwarded the record•ot trial to The Judge
Advocate General's Branch Ottice tor.China, Burma and India• The 
United States Disciplinary Barracks nearest to the port ot debarka
tion in the United States was designated as the place or continement. 

EVIDENCE 

3. Accused was a member or the 73rd Ordnance Co. (Depot).

on 13 April 1944 he was under restriction to the limits ot the 

camp (R.l) when not on duty. He was on duty between the hours or 

0800 and 1730 ot that day (R. 1, 9), but he was not authorized to 

be out attar hours 1730 (R. 2). He was boom truck operator on the 

open storage lot at Cossipore (R.10). Usually accused bad a trip 


. ticket, but on this day he did not (R.10,11,16,17}. The standing
orders were that atter hours 1700 all vehicles not dispatched tor 
transporting personnel from the company to town must be returned 
to the motor pool, but these were only generally known and not 
published (R. l). Trucks coUld only be used arter hours 1730 on 
orders trom. the dispatcher (R.11). On the day in question, about 
hours 0800, acoused was instructed to take the truck and report 
at the open storage lot (R.ll}. He was not told what his hours 
were but everybody else was working from 0800 to 1730 (R.11) and 
he was not given authority to have the truck out after 1730 (R.12).
The motor sergeant had drawn up and posted orders requiring that 
each driver, when reporting to work in the morning, go to the motor 
pool and turn in the dispatch ticket from the previous day and 
receive a new one. When a driver had completed his assignment he 
was required to report back to the dispatcher at the pool (R.12).
Aooused did not have permission to take the truck to Alla Bazar 
(R. 13). Accused quit work sometime between 1645 and 1715 hours 
(R. 10, 14). During that time ·he and the truck could not be round 
in the open storage lot or the Ordnance compound (R.10, 14). The 
truck was npt returned to the motor pool until the following
morning when it, or one like it, was ·picked up at the MP station 
(R. 2,16,17). The following morning accused was not present tor 

reveille (R. 12). 
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. · Major .Charles ti. Kennedy was at the Barnagore Jute Mill 

compounQ on the evening of 13.April 1944, at about 1900 hours. 

An .American soldier was sleeping near a swimming pool within 

the compound. (R. J). At about 150 feet north or the Jute Mill 

gate was a U.S. Goverl'lment vehicle 6.x 6 with a 15 ft. boom in 

front of it. Major.Kennedy assisted in moving the truck inside 
the compound (R. J). It was Major Kennedy's opinion that the 
soldier was drunk. His recollection was that accused wore fatigue
clothes (R. 4). (At this point hearsay evidence was admitted that 
the sold~er was carried from beside the truck to the pool inside 
the compound {R.· J, 5).) In response to a call the MPs went to 
the Jute Mill and found the accused apparently asleep on the 
ground within the compund, a private place {R. 5, 6). His unitorm 
was dirty (R. 5) and he smelled or whisky (R. 7). It was an MP's 
recollection he was in khakie {R. 8) and the company commander's 
belier he was in dirty sun-tans, that is; khakis (R. 8). In the 
truck cab was an empty bottle, which smelled or whisky and a 

, dispatch ticket badly smeared (R. 6, 8) by liquor (R.6J. The 
accused and the truck war~ taken to MP Headquarters (R. 7, 8) ,, 

· where he walked in "like;a man half asleep and half' drunk". (R.8). 
· The vehicle was returne.ft to the motor pool from MP Headquarters

the next morning (R. ~). The truck, a GMO 2i ton, 6 x 6, is · 
worth more than $50.~0 (R. 12) and without the boom is worth about 
$3,252.00 (R. 17}.,/The truck, No. 470534, picked up by the MPs 
and returned to tJ;r'e 7Jrd Ordnance Company might belong to that or 
some other organization (R. _17) • 

An ertract copy ot the Morning Report tor 14 April 1944, 

introduced in evidence, reveals, "Pvt. Barnes tr dy to cont at 

APO 465 at.2.315 hrs lJ Apr/44.". . . . . · 


No evidence was ottered on behalf of the accused and he,
having been advised ot his legal rights, elected to remain silent 
(R. 19). I • 

4. ·Detense counsel moved tor a rinding or not guilty as to 
speoitications 2 and Jot Charge II on the grounds.ct insutt1c1ent 
evidence to prove guilt. This was overruled. No such motion was 
ottered as to the other speoitioations and the charges. 

s. The evidence is undisputed and clear that on 13 April
1944, accused was under restruction to the limits ot the oamp
and was required to be on duty at the open storage lot at Cossipore 
as boom truck operator trom 0800 to 1730. About 1900 hours that 
evening, ha was round lying on the ground in the compound or the 
Barnagore Jute Mill. He bad no authority to be out attar 1730. 
These tacts are sutricient tor the court's :f'inding that he was 
guilty ot the specitioation ot Charge I and Charge I, and speoiti 
cations or Charge ll and ch\r1e II. Though he ii alleged to have 
been. absent without leave trom about 13 April 1944 to about 14· 
April 1944, and the proot .shows he was con~ined. at 9.JO J.M, lJ 

) 
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April 1944, such variance in the time element as alleged and 
proved is immaterial. 

6. The court had before it substantial evidence to support
its finding by exceptions and substitutions under speoification 
2 of Charge II. Although the evidence that accused was found 
outside the compound and carried within by the manager of the 
mill is hearsay, the uncontradicted evidence in the record is 
that accused was the driver of ap. unusual type or truck, a boom 
truck. Such a truck without a driver was round outside the com
pound at Alla Bazar. · It was later moved within by Major Kennedy 
and others. The testimony also disclosed that accused and the 
truck he was operating had disappeared from his place of work and 
that neither he nor it. had returned to.the motor pool at the re
gular hour. This, together with the proof that accused was on 
the ground within the compound a short distance from the place
where the truck was round, were circumstances sut:f'icient to 
Justify the court in inferring that accused had been in Alla Bazar 
and. that the truck was the same one to which he had been assigned.
iVhere the evidence is circumstantial the circumstances must not 
only be consistent with guilt, but inconsistent with innocence. 
(Dig. Ops. JAG 1912-40, Seo. 395(9); CM CBI# 65). The finding 
ot a truok of an unusual nature and identical with the one used 
by accused that day warranted the inference that it was the same 
truck. · 

There.was· testimony that an empty bottle smelling ot 

liquor was found inside the t.ruck cab and that the accused was 

drunk~ The evidence is contlioting as to whether accused was in 

uniform or in fatigue clothes. By its finding the court clearly

believed that the testimony that accused was in uniform was the 

more convincing. From all the tacts and circumstances, the court 

could properly inter that accused was drunk in uniform at Alla 

Bazar. It is not within the province of the Board ot Review ot 

The Judge Advocate General's Branch Otfice to weigh evidence and 

substituted its opinion tor that of the court, as it is limited 

to a determination or whether there was substantial evidence to 

support the court's findings. (P. 6, Dig;. Ops., JAGBO, CBI Jan. 

43, May 44, p. 11 id.) 

There is no direct evidence in the record that the truck 
found outside the compound ot the Jute Mill was equipment or. the 

·73rd Ordnance Company and the truck driven that day by accused. 
The truck was a 2;-ton GMC,motor truck, USA No. 470534, and was 
equipped with a boom at the front ot it. The vehicle was ot an 
unusual nature. Its description corresponded to that ot the truck 
driven by accused that day. This, together with the other circum
stances, warranted the oourt in interring that it was the truck 
which accused was assigned to drive that day. Identity may be 
established by proof ot any.peculiarity ot; or mark upon, the thing 
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to be identified, serving to distinguish it from other things 
ot the same sort. (36 C.J. 906; CM CBI# 65). 

The fact that accused was to return from work at 1730, 
and the tact that at about hours 1900 he was found at the lute 
Mill, and that he had no authority to use the vehicle after work
ing hours away from the job he had been performing, were suffi 

. c.ient to justify a finding of wrongful taking and using. ·Where 

~ servant receives goods from his master to use for a specific 

purpose in his service, he has the custody only, as distinguish

. ed from possession, and a·wrongful taking and using, by appropriat
.. ing, without consent, such property for his own personal use and 
'benefit is an offense under AW 96. 

, 7. The court was legally constituted. It had Jurisdiction· 
of the subject matter or the otfense·and ot the person of ttte 
accused. No errors injuriously affecting the substantial rights
of the accused were committed during·the trial. The Board ot 
Review is of the opinion, and accordingly holds, that the record 

ot trial is legally suftioient to support the findings of guilty

and the sentence. .. 


<J f' 1._ ~ ,Judge Advocate
~T: Valentine 

( 
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APO 885 
4 July 1944 

Board of Review 
C1! CBI # 159 

UNITED S T A T E S ) ~ERVIC~S OF SUPPLY,· USAF, CBI. 
) 

' v. ) f.rial by GCM, · convened at APO 689,
) c/o Postmaster, New York, 1-T. Y. ,,

Private Clifton Williams, ) 29 !:Tay 1944. As to Williams and
32186126, J464th Q.H Truck -) Braswell, dishonorable discharge,
Company. ) total forfeitures and confinement 

) at bard labor for life. U.S. 
Private Ernest Braswell, ) Penitentiary nearest port of debar
32918177, 45 5th Q,T~ Laundry ) kation; as to Campbell: D.D., 

· Co. , Semi-Mobile, · ) T.F. and C.I:.".L. for ten years,
and . ) U.S. Disciplinary Barracks nearest 

Private Kenneth E. Campbell,·) the port of debarkation. 

37523837, 455th ;;').1 Laundry }

Co., Semi-Mobile ) 


HOLDING by the BOARD OF REVIE':! 
BEARDSLEY, VAIENTIN:~ and VJ.}! NESS, Judge Advocates 

1. The record of trial in the case of the soldiers named 
above has been 'examined by the Board of Review, and the Board 
submits this, its holding, to the Acting Assistant Judge Advocate 

.General's Branch Office for China, Burma and India. 

2. The three accused were tried on the following charges
·\and specifications: 

\ CHARGE I: Violation of the 92nd Article of' War. 

. · Specification: In that Private -Clifton (Nr~I} Williams, 
2464th Quartermaster Truck Company, 45th Quartermaster · 
Battalion Mobile, Private Ernest (~~IT) ~raswe11, and Private 
Kenneth E. Campbell, both of the 455th Quartermaster Laundry
Company, Se.mi-Hobile, acting jointly, and in pursuance of ·· 
a common intent., did, at Alubri # 2, Assam, on or about 
28 '.F'ebruary.1944, forc5bly and feloniously, against her will, 
have carnal knowledge of Ranga Devi, Indian woman. 

CHARGE It: V:iolation of the 93rd Article of War·. 

.. SpecifiCation 1: +n that Private Clifton (NMI} 
Williams, J464th Quartermaster Truck Com~any, 45th.Quarter
master Battalion Mobile, Private Ernest (1-,"J?,rr}· Braswell, and 
Private Kenneth E. Campbell, both of the 455t~·Quartermaster 

1 
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Laundry company, Semi-Uobile,' acting joi:otly, _and in 
pursuance of a common intent, did, at Alubri # 2, Assam, 
on or about 28 February 1944, with intent to, commit a 
felony, viz: rape, commit an assault upon Ranga Devi, 
Indian woman, by willfully and feloniously attacking
the said Ranga Devi· while on a bamboo, charpoy type, bed. 

Specification 2: In that Private Clifton (NT~I) 
Williams, 3464th Q,uarterm.aster Truck Company, 45th ·~uar
termaster Battalion I.!obile, Private Ernest (NJ'.r.E) Braswell, 
and Private Kenneth E. Campbell, both of the 455th Quarter
master Laundry Company, Semi-Mobile, acting jointly, and 
in pursuance of a common intent, did, at Alubri #2, Assam, 
on or about 28 February 1944, with intent to do him bodily
harm commit an assault upon Sahadeo Nunia, by willf'ully
and :feloniously shooting at the said Sahadeo Nunia with a 
.JO.Cal. carbine, a dangerous weapon. 

, Specification 3: In ·that Private Clifton {W:rI} 
Williams, 3464th Q.uartermaster Truck Corn:panyl 45th Q,uarter
master Battalion Mobile, Private Ernest (NMI1.Braswell and 
Private Kenn~th·E. Campbell, both of' the 455th Quartermaster 
Laundry Company, Semi-ll'~obile, acting jointly end in pur- . · 
suance of a com:::on intent, did, at Alubri #2, Assam, on or. 
about 28 February 1944, unlawfully enter the dwelling o~ 
Nagendra Chandra Dey, with intent to commit a criminal . 
~ffense, viz~ rape, therein. 

Each _of the accused pleaded not· guilty to all. the charges and 
specifications. The court found each accused guilty of all.the 
charges and specifications and sentenced each accused to dis
honorable discharge, total for:feitureei and confinement a;t hard 
labor :for life. The. reviewing authority approved the sentence 
as to each accused, but as to Private Campbell the period.of
confinement was reduced to 10 ~ears. The order of execution 
was withheld pursuant to AW 50;.a, and the record of trial was 
:forwarded to The Judge Advocate General's Branch Office for China, 
Burma and India. The U.S. Penitentiar'y nearest the port of 
debarkation in the United States was designated as the place of 
confinement of' Private Williams and Braswell, and the U.S. · 
Disciplinary Barracks nearest the port of debarke,t1ori in the 
United States was designated as the place of confinement of 
F!ivate Campbell. 

. . . 
3. The three accused, who hereinafter will be designated

respectively by their last,names, after inspection on the :morning 
of February 2~, 1944, decided to go hunting in the jungle.
Williams carried a rifle, model 1903 and Campbell and Braswell 
carried carbines •. After walking about an hour they came to a 
small village, Alubri #2, Assam.· A map of the village ~s attached 
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to the record as Pros. Ex. 2. li'rom the. testimony of the witnesses 
for the prosecution, it appears that they stopped at the home 
of Gobin Chandra Gogi, where'Williams pointed a rifle at Gogi 
and demanded that he be given "bibi". "Bibi" is a Bengali v.o rd 
which literally translated means "wife".· In present dav: soldie~s' 
slang in India it has come to have a considerably broader conno
tation. Gogi drew a knife and indicated that if there was trouble 
he would "cut them into pieces". ·Accused left and went in the 
direction of the house of Nagendra Chandra Dey {R. ,28) • About. 
noon the three accused appeared·at Nagendra Chandra.·Dey's ho:r:i.e. 
In addition to Nagendra in this house there also lived Gonesh 
Chandra Dey {R. .32), .Boloram Dey {R. J6) and Ranga Devi, a widow 
about JO years of age. Ranga Devi was alone in the house at that 
time. Gonesh. Chandra.Dey.and Nagendra Chandra Dey were bathing · 

' in the nearby river {R. 29), when a boy, Boloram Dey, came and 
said that three Negro soldiers had come to the village (R. 29).
Gonesh and Nagendra went from. the river to the house. As they
approached it, .a soldier pointed a rifle at them. · Then· the three· 
accused took them into the court yard, where one of the soldiers 
guarded them with a rifle·. Another soldier entered the house 
aft~r pushing in the door, which was fastened with rope. 'The 
third soldier stood at the door. While the soldier was in the 
house, Ranga Devi was heard to cry: "1Iother, mother, 'I am dying".
Other villagers came to the scene. The soldier guarding Gonesh 
and Nagendra opened fire on them, and these· other villagers came 
no closer, but:watched from the bushes •. After about an half hour, 
the first soldier came out and· stood at the door while another . 
soldier went into the house, when he remained about 20 minutes. 
When he came out, all three soldiers went away•. 

4. Gone sh Chandra Dey identified Williams and Campbell as.· 

two of the soldiers. He testified that Williams was the first 

soldier .to enter the· house and that he stayed inside about half 

an hour. He identified a Herringbone Twill Fatigue uniform as 

the color of the uniform that Williams was. wearing on the day 


. in question and ·stated that he wore an iron helmet (R. 31) and 
indioated a helmet liner as the type of headgear (R. 32). 

5. Boloram Dey, a boY. about 10 or 11 years old (R • .35), · 
when examined on his voir ~' stated that he knew the.diff~rence 
'between telling the truth and not telling the truth and that· he 
would be punished for not telling the truth. He was then sworn 
as a witness. . He te.stified that about noon,· 28 February 1944, 
three oolored ·soldiers appeared at the house where he lived in 
Alubri ~!2. Ne.gendra Chand:ra Dey and a.one sh Chandra Dey were 
bathing in the river. Boloram ran to inform them that three 
colored ·soldiers "are coming to our house" (R• .36). Nagena.ra· 
and Ganesh oame to .the house "the front way". A soldier pointed 
a gun at Nagendra. One o:f' tpe soldiers "guarded as in the oourt · 
yard and another soldier entered into the house by tearing, the. · 

J· 
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aoor" Na~~ndra sought to follow," but was pushed away. While 
one s~ldier was in the house another stood in front of the door 
and the third guarded 11 us" in the cou.rt yard. After a time the 
first soldier canie out and the sec·ond who had· stood in front of 
the door entered the house {R. 37). Vlhen he cam.e out all three 
talked together "something to us but we can't follow them but 
they showed like this", folding his hands in front of his face 
and bowing his head. Then they went away. .Witness identified 
William.s as the soldier who entered the house by tearing the 
rope. 'While he was in the house Boloram heard Ranga Devi crying: , 
"Mother,. mother, I am dying". 

6. Kartrick Chandra Dey on 28 February 1944 heard a boy,

Boloram Dey, saying that Negro soldiers had come to his house 

(R. 32). He closed the door of his house and went· out ·the back, 

where he saw Boloram and Nagendra Chandra Dey come from the river~ 

One soldier "guarded us" in one place in the court yard, another 

soldier.entered. the house, _and a soldier stood in front of the 

door. 'When the soldier entered .·the house Ranga Devi, who was in

side, was crying. ·. Other villagers heard the cries and came; The 
soldier who was guarding the three in the court yard fired at the 
villagers,. who fled,. . 'When the soldiers went away Ranga Devi was 
unconscious. Ka.rtrick and Nagendra poured water on her head .and 
she revived. They took her in a boat to the house of the Inspector
in Margherita (R. 33}. Ka.rtrick identified Williams as the soldier 
who tore away the rope fastening and entered the house (R. 34}.
He stayed inside about half an hour. He identified Cam.pbell as 
the soldier who went in after Willia.ms came out and Braswell as 
the soldier who stayed outside and fired the weapon. · 

· ·74 Nagendra. Ch.andra Dey -testified that he was bathing with. 
Gonesh Chandra De·y when Boloram Dey told them that three colored 
soldiers had come to their house and. that when he and Gonesh 
approached the house one of the soldiers· prevented them from going 
any further by pointing~ rifle at them (R. 21}. One soldier then 
entered the house, where.he remained about one half.hour. When he 
9ame·out another soldier entered and stayed in the house about.· . 
20 minutes. After the three soldiers departed, he entered the house 
and found Ranga Devi naked and unconscious, covered with a quilt, · 
Whi.le the first soldier was in the house he heard Ranga Devi cry
ing: "l!o-ther,. mother, I. am dying" (R. 42·} .. When Ranga Devi be
came conscious/they took her to the Inspector's house and then to 

·DigboL At Digbof. she was given a· physical examination by ·the . 
lady.doctor the following morning at the police station.· Nagendra
identified Williams as the f.loldier who·:f'irst· entered the house but 
was unable_ to identify the other' two participants (R •. 43) ... 

. 8 •. Ranga. Devi testified that about noon on. 28 February 1944 · 

three·· colored soldiers came to her home and one or :them· entered 

it b·y .tearing the :fastening which secured the door; that she 

trie.~ to yrotect herself. w1 th a :piece· ot wood which the soldier 
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took from her; that she tried to escape and failed. The soldier 
forcibly removed her cloth and carried her to the charpoy {native
string bed) and ravished her, with the result that she suffered 
such pain that she became unconscious. After she regained con
sciousness Nagendra took her to the Inspector's house and then 
to Digboi where she was.given a physical examination by a lady . 
there. When asked to identify the soldier who had assaulted her ; 
the. witness identified the colored military policeman who was '1 
guarding the accused in the court room.~ She then testified that. 
at the Ledo stockade on 7March1944 she had.identified the soldier 
who attac~ed her. She was then asked to point out the soldier 
she had identified at Ledo. She again pointed to the military,
policeman. 	 · 

9. _·:nr. N. Chaliha,. a'.1icensed physician (R. 9) specializing
in maternity cases and in gynecology, who is in charge of the · 
Maternity Hospital at Digboi, was called to examine Ranga Devi· 
at the Digboi Police Station (R. 10} on tremorning of 29 Febru

.· 	 ary. Ranga Devi was very much depressed and was weeping. Dr. 
Chaliha,· found wounds in her private parts, which in her opinion 
were due to forcible intercourse. Witness did not think these · 
wounds· could have been caused by a tall or by force other than 
through intercourse. The wounds were superficial and deep · 
(R. 11). Dr. Chaliha's written report of.the examination, which , 
she had submitted to the Indian police, was admitted in evidence 
(Pros •. Ex. 1) when defense counsel stated: "No objection" (R.10) • 

. In this report (Pros. Ex. 1) the wounds are described as, (1) .A 
, small hemorrhagic spot ~";x *" on the inner side of' the right

labia minora, which was-very tender;. (2) _A lacerated wound k" x 
L/8" on the inner slde of .the left labia minora and (3} anterior 
lip of the cervix oedemotaus, congested and very tender. The 
report stated that the wounds we+e about 24 hours old, and.were 

·"definitely caused by forcible intercourse". · 
' . 

10. When the·~ooused lef't the house of Nagendra Chandra 
Dey, Sahadeo Nunia, who with·other villagers h~d gone to the 
vicinity upon hearing of trouble, hid in the bushes after one 

· of the soldiers had opened fire. They watched the house and· 
when the .three soldiers departed, followed them. They informed 
the sentry at Nam.dang and they were s~nt to the office, whe·re 
they again told what had happened (R. 39)f Witness identified 
the three accused as the three soldiers at the house of Nagendra, 
and testified that Campbell was.the soldier who stood guard out
side and fired the rifle (R. 40). · · , 

: 11. Tech. Sgt. Richard. A. Walmsley was on duty at the 
, 20th General Hospital on 28 February 1944 when a~,Indian, who 

appeared to be greatly excited {R. 11) ran into.his office and 
stated, through an interpreter~ that some American soldiers had, 
attacked his wife; that he had followed ·them and w~s. looking for 

·.. an American guard to apprehend them. Just then three soldiers 
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entered the hospital area. The Indian became much excited and 
pointed at them (R. 12), and through the interpreter said that 
these were the three who had entered his house and attacked 
his wife. Sgt. Walmsley stopped the three soldiers and turned 
them over to the guard. At the trial he identified Williams 
as one of the three. The three soldiers protested over being
detained, saying that they had been hunting (R. lJ). 

12. Pvt. Hiram Butler was on guard duty at the 20th 

General Hospital on 28th February 1944 when a native came up

who could not speak much English and said that his "bibi" had 


. been 	attacked. He told him to go down to the guard house. Sgt.
Walmsley and, witness picked up three colored soldiers, whom the 
native said were ~he three. At the trial witn.ess thought that 
the accused were the same three soldiers but was not certain 
because they were dressed differently (R. 15). Witness asked 
the three when he stopped them "if they knew anything about 
this man's woman" (R. lJ). They answered in the negative. Witness 
called the sergeant of the guard who cam~ with the officer of 
the day. 

lJ. Sgt. Jaok R. Cooper was sergeant of the guard in the 
20th General Hospital area on the 28 February 1944 and was called 
to post No. 5. On the way he met the officer of the day who' · 
went to that post with him. There a native claimed that three 
soldiers, who were being detained by the guard, had broken into 

_his house and bothered his wife. The officer of the day called 
the Provost Marshal: and the MP picked the three soldiers up.
Wit.ness identified ~he three accused as the soldiers in question.
They told him that they had been hunting monkeys. At the guard
house their rifles were inspected. They had been fired but were 
then empty. The three accused claimed that they had been no
where near the· natives (R. 17). · · , 

. 14. In respon~e to a call :from the Provost Marshal's 
office, Tech. Sgt. Eugene R. Jernigan went to the 20th General 
Hospital and picked up three colored soldiers whom he took to 
his office. At the time of their arrest they.were carrying
weapons which had been ·fired (R. 18}. · ·. 

. 	 .. 

15. Tech. Sgt. Robert W. Davis, Criminal Investigation
Division, te.stified that on 28 February 1944 he was detained to 
make an investigation of the _alleged ra~ng of Ranga· Devi. 
After making statements, various Indian witnesses at Alubr1 were 
brought to the Base Stockade. The three accused were mingled
with other N.egro soldiers (R_. 19} and given a_ chance to change 
th~ir clothing and to shift places in the.lin~up. Several of 
the Indians"identified all three accused. The woman and Nagendra 
Chandra Dey each ident1fi'ed only one. Six. soldiers were lined 
up at a time, the three accused and.three others. The three . 
others were removed from the line up and another three placed in 
the line up. ·Approximately five Indians. identified one .. or more 
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of the acc':lsed. Gobin Chandra Gogi, Re.kb.al .Chandra Das and· 
·~art~ick ahandra Dey identified all three. The woman'identified 

only" one.· Her uncle identified Clifton Williams. A boy identi 

fied Campbell' as the one who carried a gurkha knife. He picked 

out a knife from among other knives at.the stockade. Witness 

identified a sketch map of the scene of th,e crime, which was. . 

offered in evidence by the prosecution, .without objection by . 

the defense (R. 20)~ as Pros. Ex. 2. Sgt. Davis further testi~ 


·fied that qn 7 March 1944 he took Ranga Devi to the stockade at 
~edo for the purpo·se of identifying the soldier as having attack
ed hel'I an~ that she there identified Vlilliams as the soldier who 
had assaulted' her (R. 46). Davis and 1st. Lt:· Russelle P. Tomey,
Assis:tant .Adjutant, 502nd Military Police Battalion, identified 
a statement (Pros. E:x:. 3), which was signed and sworn to by . · 
Campbell before Lt. Tomey, after he had .been warned by the ser- · . 
geant of his rights· under AW 24. Davi.s ·testified that. 110 promises

.of any kind were made to induce the statement •. Without objection 

. by the defense, the statement was admitted in.evidence (R. 50) .. · 
The prosecution called the attention of the court to MOM 1928, · 

··par. 1140, limiting the use. of .a confession of one conspirator
.and providing that it cannot be considered as evidence against
other co-conspirators on trial, and stated that the exhibit could· 
be deemeq to be evidence against Campbell only and not against
Williams and Brasvrall (R. 51-52). In this statement (Pros. Ex. 3)
Cam.pbe.11 stated that about 11: 30 on 28 February 1944 he· w1 th 
:Williams and Braswell ~ent hunting in the jungle• Williams 

· carried a 1903 ritle and Campbell and Braswell each carried car

. bines. They came to a small. village where Williams and Braswell 


entered an Indian hut. Campbell· stoqd guard over.the group of 

Indians outside. ·Braswell oame·out and stood at the door while 


· 	Williams remained inside about 20 minutes; then Williams came 
out· and :Brasw~ll went in, where he remained about 15 minutes. 
Campbell· did not· ent.er the hut and did not see the woman, but 

· could hear a woman inside moaning but could not distinguish what 
she was saying. ·After they left the .vi_cinity they hunted for 

· awhiie.:- They were questioned by the guaz:d at the 20th General .. 
Hospital and were then ·taken to the Provost Marshal's office for . · ... 
questioning and from_ there to the Base Stockade.. . . . 

. · 16. The only d~fense witness was Campbell~ who after bei~ . 
fully informed of his rights, elected to take the stand and ~e .· 
sworn. He testified that "before op.ow time'' on. 28 February. 1944 
and after rit)e inspection, Willaims, Braswell.and he took their 
rifles and went up the river and shot· at monkeys; that on the 
way up the river theY; stopped at different residences, including

-·that· of·. Nagendra Chandra Dey, where he stayed outside on guard 
. 	(R. 53) and the other two went inside. He did not know mat went 

' on inside. Nothing .that happened WtiS discussed by them in advance • 
. He testified that he remained outside to keep "the rest from . 
. coming in". ·This was about 11:30 in the morning (_R. 54). Williams 
. was in: the house alone for a time and. then '.Bra.swell went in. . ·. 
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After Braswell came out they all left. l~itness fired his rifle 
in order to prevent· the Indians from int'erfering (R. ·.56) • 

17. The foregoing evldence tends strongly to establish 

that Ranga Devi was raped by someone on 28 February 1944•. The 

injuries noted by Dr. Chaliha when the physical examinat~on was 

made on the following day were of such a nature as·to warrant 

the inference that the bruises were suffered as the result of 

subjec.tion to involuntary and forcible sexual intercourse~· 

The· nature of the injuries was such as to render_ it highly un

likely that she could have been bruised in such fashion in any

other way. The evidence taken altogether is such:as to lsad. 

reasonably and logically to the concluslon that these injuries

must have been inflicted upon.her by one or more of the three 

soldiers who took possession.of her home on 28 February 1944, 

and who by armed force prevented the members of .her family and 

other villagers from entering the house in answer to. her screams. 

One of these soldiers was alone with her for about JO minutes 

and another for about 20-minutes. After the three soldiers left, 

she was found to be naked and unconscious. 

18. If the three accused were the three soldiers who took 

possession of Ranga Devi's home on 28 February 19441 there would 

·seem to be no reason to doubt that the three accused are guilty ' 

of the rape charged in the specification of Charge I. The tes

timony of the accused Campbell leaves no doubt, if prior to his 

testimony there could have been any doubt; that the three 

accused were ·the three soldiers who took possession of the house 

in Alubri #2 on 28 February 1944. Under the facts and circum~ 

.stances in evidence,· the inability of Ranga 'Devi to identify the 

accused upon the· trial seems to.be of slight importance. 


· 19. Rape is an offense of such a nature as to necessitate 
individual action. A joint rape is physically inipossible. _How- · 
ever, it is well settled that all persons present at the commission 
of a· rape who aid and abet in the perpetration of. the crime are. · 
guilty as principals and punishable equally with the actual per

. petrator. Where two persons individually commit the offense upon 
·a woman, without aiding,·abetting or assisting each other, they
commit separate offenses,,however brief the interval in.time be

. tween the s~veral rapes, and cannot be convicted as principals
of the same crime, because each is guilty of a separate felony
(People v. Ritchie, 317 :tll. 551), but where a defendant is 
present and aids, abets and assists another in overcoming the 
;resistance of a woman, he as an aider and abettor is guilty of 
rape, and the fact that he did not have intercoursewith the. · 
victim is immaterial. {People v. De Stefano,- Ill. 634). · 
When three men hold up· and rob a man or woman, and two of them 
rape the woman while the third prevents the man from interfering
by holding a gun against him,rall.three are guilty of rape 
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(People v. Macchiaroli, 54 Cal. App. 665, 202. Pac. 474) The 
applicable rule is well stated in 44 Jim.. Jur. 921 in the.follow
ing language: 

"At common law, rape was a-felony, and any 
;person who was present, aiding, abetting an~ assist 

ing a man_ to commit the offense, whether man or 
Woman, was a principal in the s~cond degree, or if 
not present in a legal sense, might be guilty as an 
accessory before the fact. · To be an aider and 
abettor, it is immaterial that the person is dis
qualified from being the principal actor by reason 
of age, sex, condition or class. A woman~ a boy · 
under the age of physical abiiity, or the husband 
of .the female victim, who aids, abets, encourages 
or assists in the commission of the crime may be 
convicted as a principal in the second degree, or 
as an accessory before the fact, under the common 
law, or as a principal' under statutes existing in 
many states, where the distinction between principles
and accessories before or at the fact in felony has 
been eliminated. Under such statutes, all who aid 
or abet the commission of a rape, whether actually 
present or not, may be charged as principals, regard
less of whether such persons can commit the crime 
personally. However, to render a person guilty of a 
crime as principal, there must be presence or parti 
cipancy, or the doing of some act, at the time of the 
commission of the crime, in furtherance of the common 
design." · 

The conviction of six men of rape· was sustained in Cli~ 236801 

(Bull. J .A.G., August 1943, p. 310). In three cases reviewed 

in the Branch Office of The Judge Advocate General with the North 

African Theater of Operations it was held that "although two or 

more can not jointly' commit a single rape* * *: this rule does 

not prevent the joinder of persons aiding and abetting one · 

·another in the commission of the crime", and that such aiders 
·and abetters may be charged as principls (NATO 385, NATO 646 ,· 
N{iTO 779). · 

20. · We heve given careful· consideration to the fact that 

it is uncertain whether Williams or Braswell was· the actual 

ravisher of Ranga Devi. Both might have ravished her, while it 

·is certain that Campbell did not have carnal knowledge of the 
unfortunate woman. Both V{illiams and Braswell were al one in ths 
house with the woman for periods in excess of 15 minutes. It 
seems certain that she was raped by one or ~he other, but since 
she testified that only one,soldier·had intercourse with her 
and as she was unable to identify him, it ha·s not been· proven
which of .the two actually effected the penetratio·n which inflic
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' ted the vaginal wounds found within her labia and vulva the 
ne~t day. In Spies v. ?eoDle, 122 Ill. 1, the Supreme Court 
of Illinois.had before it the ~ecord of trial in a case in 
which the evidence indicated that a policeman was killed by 
some person who h~;d be8n counselled and advised by the defend
ants to eneage in the indiscriminate slaughter of police officers. 
The evidence indicated that it was possible and indeed likely
that one of the defendants on trial was the actual slayer of 
Degan, but the proof as to this was inconclusive. The evidence 
tended 'to prove that all of the defendants had combined together
with the intent to commitmurder and had aided and abetted one 

• 	 another and others whose identities were unknown in the various 
steps which led to the homicide. The Supreme Court of Illinois 
held that it was immaterial whether one of the defendants on 

.trial, 	or some other person whose identity was unknown, had physi
cally inflicted the mortal wound,. since it was clear from the 
evidence that some person acting in concert with the defendants 
must have been the murderer and•that the defendants had aided 
and abetted the actual murderer. The convictions, carrying
with them sentences of death, were affirmed. Since that decision 
in 1887, based upon principles of the common law established by 
nwnerous precedents:cited therein, the principle that an aider 
and abettor of an unidentifi~d principal may be convicted of 
murder, has been followed by other courts of last resort. These 
authorities are summarized in 29 C.J. 1072·in the following·
language: 

"All who join in the common design to kill, 
whether in a sudden emergency, or pursuant to a con
spiracy, are liable for the acts of each of their 
accomplices in furtherence thereof. This liability
attaches whether t1e acts were specifically contem
plated or not, and although defendant did not know 
when or how the homicide was to be committed, or . 
what particular individual was to do the killing, or, 
although defendant was under the impression that the 
person whose death he was endeavoring to bring about 
was a different individual from-the one actually
killed. The accomplices are so liable, although the 
conspirator who actually committed the homicide can 
not be identified." 

We see no difference in principle whether the object of an un

lawful combination be.rape or murder, and we think that all who 

joined in the com..~on design disclosed by the evidence in this 

record, wh.ether on a sudden impulse or pursuant to a conspiracy, 

are liable for' the acts of one another· in furtherance of the· 


, object thereof. The Court-Martial was justified in its conclu
sion that all the participants in the common course of conduct · 
which culminated in the raping of Ranga Devi were guilty of rape, 
even: though it is uncertain which of the parties on trial actually 
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had carnal knowledge of' the victim, since the conclusion that 
either ~Ulliams or Braswell, or both, had· engaged in sexual 
~ntercourse with her forcibly and against her will is amply
Justified by the facts and circumstances in evidence. We think 
the allegation contained in each specification that the accused 
did jointly and in pursuance of a common intent commit the 
Offense described in·such specification, is eq_uivalent to charg
ing that the accused committed such offense pursuant to.a con
spiracy (CBI 114). In that case-we held it was no b~r to the 
existence of a conspiracy, that its only object was to be 
effected by only one of the conspirators, and that the acts and 
declarations of one in furtherance of the common design of him
self and another were the acts and declarations of both. It is . 
not necessary to constitute a conspiracy that two or more persons 
meet· together and ente-r into an explicit. or formal agreement, or 
that they should directly by word·s state what the unlawful scheme 
was to be and the details e.~a. plan of means by which the unlawful 
combination was to be made effective. · It is sufficient if two 
or more persons, in any manner, or through any contrivance, posi
tively or tacitly, come to· a mutual understanding to accomplish 
a corn::on and unlawful design. Where an unlawful end is sought 
to be effected, and two or more persons actuated by the common 
purpose of accomplishing that end., work together in any way in 
furtherance of the unlawful scheme, every one of such persons
becomes a member. of a conspiracy. (U.s. v. Cassidy, 67 F.ed. 
698, 702). Noformal agreement between the parties to do the 
act. charged is. necessary. It is sufficient· that the minds of; 
the parties meet understandingly so as to bring about an intelli 
gent and deliberate agreement is not manifested by any formal 
words. (!iH1rrash v. u.s. 168 Fed. 225; Gibson v. State, 89 .Ala. 
121, 8 So, 98, 18 Am. St. R. 96; People v. Strauch, .240-Ill. 60).
The least degree of consent or collusion between the parties to 
an illegal transaction makes the act of one of them th& act of 
each other. (State v • .Anderson, 92 N.C. ·732, 747;· "Wilson v. 
State, 5 Okl. Cr. 649, 115 Fae. 819). A mutual implied under

·standing is sufficient. (U.3. v. Lancaster, 44 Fed. 896, 10, 
8J3). If two persons pursue by their acts the same object, one 
performing one part of an act and another another part of the act 
so as to complete it with a view to attaining the object which 
they were pursuing, this will be sufficient to constitute a con
spiracy (Ochs v. People,· 124 Ill. 399; Lawrence v. State, 103 Md. 

· 17, 22). Previous discussion is. unncessary, and it. is not re
garded as essential that each conspiratol;', take 'part in every act·· 
or that he knew the exact part. to be performed by his confederate • 

. (Spies v. People, 122 Ill. 1). The circumstances in evidence, . · 
that Williams pointed the rifle at Gobin Chandra Gogi and de.rp.and
ed "bibi" and the other accused continued in his company, .that 
the three '·proce~ded along the river, stopping at other houses, · 
finally reaching the house of Nagendra Chandra Dey, that Williams 

· broke the rope fastening of the door and forced his. ·way i.nto the 
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house where.Ranga Devi was alone, that Braswell stood· e;uard 
at the door and Campbell stood at the gate to the compound,
that eampbell'·fired ,his rifle at the villagers who sought to 
rescue Ranga Devi when summoned by her screams, point very
strongly. to the conclusion that these accused were pursuing an 
unlawful end, one doing some acts and the others other acts in 
order to effect the object of a combination which throughout
apfears to have been the obtaining of sexual gratification for · 
one or more.of the group, and to resort to such force ~nd intim
idation as might be necessary to secure such gratification • .. 

21. ·That which has been said in the preceding paragraphs 
. as to the collective responsibility of the three accused for the 


offense charged i~ the· specification under Charge I alleging 

rape, applies with equal force to their collective responsibility

for the offenses charged in specificati.ons 2 and ·3 under Charge

II, alleging respectively the ofrenses of assault with a danger

ous weapon upon Sahadeo Nunia with intent to do him bodily harm, 

and housebreaking, by the entry into the dwelling of Nagendra

Chandra·ney with· intent to commit a criminal offense, to wit; 

rape therein. Since all three were acting jointly and in pur

suance of a common design, the act of Campbell in shooting at 

Nunia when he sought to go to the rescue of Ranga Devi was the 

unlawful act of alf three, and in like manner the act of Williams 

in forcibly entering the dwelling of Nagendra Chandra Dey was the 

unlawful act of all. 


22. This record of trial discloses a number of irregular
ities of a procedural nature and error in the admission of 
evidenc.e. Of these, the most serious we think was the action of 
the court in receiving testilllony from· the witnesses Davis {R.19),
Gonesh Chandra Dey {R. 29) and Poziruddin .Ahmed {R. 48) that . 
villagers other than Ranga Devi had at the stockade in Ledo on 
7.March 1944, picked one or more, in some' instances all three, 
of. th,e accused from out of a group of six .men'- and identified 

- them .as participants in the events at ..Uubri il2 on .28 February
1944. '/."hile it· is for a cotll'.t to determine the probative value . 
of· the testimony of the witnesses, their credibility, as a general
rule, should ·not be bolstered up by the testimony of others that 
they had previously identified the accused. There is not here 
presented the situation that would be before us if the record 
disclosed that on March 7 these witnesses had accused 'Willie.ms, 
Braswell.and gampbell of. the rape_ and the other offenses here 
under consideration, and that the accused hearing such accusations · 
remained silent. Had such been the case, the conduct of the 
accused would have am6unted to implied confessions of guilt and 
testimony as to their silence in the face of any such accusations 

·of co~se would have been admissible. There is nothing !n the 

_record, however, to indicate that the accused or any of them 

.were actually- orally charged by any of the witnesses on March 7 

wit,h the commission of the offenses which form the· basis of the 
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specifications and the charges. The evidence merely is that the 
accused were brought out in a group of six soldiers and that 
out of the.group the Indians in question identified'Williams / 

· Braswell and C~pbell as those who engaged in the unlawfuJ. ~ n- '. 
du?t at Alubri #2 on 28 February 1944. "The general rule is that. 
such evidence is inadmissible. · It is stated in Underhill 
Criminal Evidence, at page 127: . . 

. . . 

' "One who is present when the accused was brought
before the complaining party·for identification can . 
not testify that the complainant identified the accused, 
as that is a conclusion of f~ct, but the witness may
testify to whatever the-complainant said to the accused 
in his presence er he may testify that the complainant · 
was silent when he was.asked if the accused was his 
assailant." 

The authorities are reviewed in 44 Jim. Jur. 945, and the general
rule is thus stated: 

• j 

"A practice that is quite common with police
.officials, in cases where it is not certain wheth.er 
the person arrested is the one who committed the 
crime·, is to have the prosecutrix point out from a 
number of men the particular one who committed the 

.crime. While such practice is no doubt of material 
benefit to the prosecution; the testimony of the 
police officers or others present· as to the identifi 
cation, commonly called 'extrajudicial identification,' 

· is generally held to be inadmissible at the trial, as 
original evidence to prove the crime. Some courts admit 
it merely in corroboration of the testimony of the 
prosecutrixi" · 

None of this testimony in relation to the identifications made 
by these Indian witnesses at Ledo on 7 March 1944 was objected 
·to. Ranga Devi, the victim of the alleged rape, was a witness 
whom the circumstances of the case made indispensable, and· hence 
under MC!-11928,.par 124b, when the trial judge advocate was· 
surprised by her erroneous identification of a military police
man, who was in court to guard the accused~ and. by her inability 
to identify W.i.lJ.iams (R. 45), it was proper for the prosecution 
to inquire whether. she had made statements out of court incon
sistent with such testimony, and to call to her attention t~e 
time, place and circumstances of her former statement, and, upon
her ..Inability to reI)lember, ·to offer proof that she had made such· 
previous identi~ioation. The trial judge advocate was entitled 

·to rely upon this witness' statement made in the course of the 
official investigation, and he was not required to express his 

· surprise in formal language (CM ETO 438}. ·Although we think it 
~ould ~ave· been the better praotice to have excluded the testi 
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mony in question, except insofar as it related to the identi 
fication of Williams by Ranga Devi, nevertheless we are ro nvinced 
that the evidence of guilt disclosed by this record is so over
whelming that the accused could not have been prejudiced by the 
admission of this testimony. This testimony could not have 
affected the court in assessing the penalty. Moreover, the 
sentence adjudged by the court is the·minimum authorized by AW 92. 

. 	 . 

23. The language of the affidavit to the charges is some
; what 	unusual in that the affiant avers that the specifications 
are true, but omits any reference to the charges. We think, 
however, that the omission is of no serious cons~quence. No 
point in respect thereto was made on behalf of the accused 
before the trial and any de1'1ciency in the a1'1'idavit thus was 

waived. 


24~ The. following is recited at page 31 of the record: 

"Defense: At this time I would like to introduce 
into court a signed statement that this 
witness.made under oath at the day of 
the investigation--." 

The record is sil!3nt as to whether the court.made any ruling in 
respect to this request. The statement of defense counsel is 
·apparently incomplete. ·It may_ be that defense counsei changed 
his mind.· In any event, in view of the overwhelming evidence of 
guilt, we do not think that the substantial rights of the accused. 
were injuriously affected. -. 

25. At th_e close of the case on behalf of the prosecution
and after it had rested, the defense moved for a continuance,. 
in order as.it was said,. to secure a witness by whom it was 
hoped to prove that the accused were at a.different place at 
the time of the events narrated in the testimony of the witnesses 
on behalf of the .:prosecution {R. 52). The motion for continuance 
was denied. Accused Campbell was th_en placed on the stand and 
stated positively under oath that he and the other two accused 
were at Alubri #2 at _the time in question (R. 52-57). In no 
important particular, is his· testimony at variance with that of 
the numerous Indian witnesses whose testimony is summarized in 
this ovinion. In view of Campbell's testimony, the only
evidence offered on behalf of t~e accused, it would seem to be 
clear th?-t no alibi could have been established for the accused,·1

and that the· denial of·the motion for continuance could not 

have been p:cejudicial. ~C~1I 1928, par. 520 states as to con

tinuance: 


' . 
. "The proper time for making an application to 

the court is after the accused is arraigned and before 
he pleads. 'J.1he coUl·t may de:t:e:i: until after arraignment 
action on an application made before arraignment, and 
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should S? defer action whenever it appears that tne. 
granting of a continuance before arraignment may
iI?Volve a'risk of the trial of an offense being
barred by the statute of limitations • 

. · "Reasonable cause for t:Q.e application must 
be alleged. For instance, when a continuance is 
desired because of the absence of a witness, the 
application should show that the witness is 
material · that due diligence has been used to . 
procure his testimony or attendance, that the party 
aprlyi~g for the continuance has reasonable ground 

· to believe 'that he will be able to procure such 
testimony or attendance within the period stated 
in the application, the facts which he expects 
to _be able to prove by such witness, and that he 
can not_safely proceed with the trial without such 
witness." · 

·In view of ·the f.oregoing provisions of. the !,!CM 1928, it would 
appear that.the application for continuance was pro~erly denied. . . 

.. 26. The findi'ngs appear to be irregular in· form. They_are 
in the foll~wing language: 

"The court was closed, and upon secret written ballot, 
two~thirds of the members present at the time the 
vote was taken concurring· in each finding of guilty,
the ·court finds· each of the accused: 

Of ali Specifications and Charges: Guilty~". (R. 58) 

The record recites the following as to .the sentences: 

~Tne court was closed, ·and upon secret written 
ballot, three-fourths of the members present· at 
the time the vote was taken ooncurring1 sentences 
each of the accused to be -dishonorably discharged
the service1 to forfeit B.ll pay and allowances due 
or to become due, and to be confined at hard labor, 
at such place as the reviewing authority may direct, 

·for the term of each of thei:;- natural lives." · (R. 60} 
,,. 

In a -joint. trial separate findings are required, ·The rule is ·. 
stated by Winthrop in his Military Law and Precedents at page
.376, as follows:' ·, · · · · 

. . "Where .the charge is a joint one, there 

: must· similarly be separate and distinct votings


and findings as to each of the.joint accused." 


The sameTh.~re. should, likewise, ·have_ 'been separate sentences. 
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authority lays it down (Winthrop, Military Law and Precedents, 

391) that: 


11\'Jhen two or more· persons have been tried · 
on joint charges and convicted, their sentences 
must be several, although the punishments awarded 
be the same. If the sentence be discretionary
with the court, a separate voting or concurrence 
should therefore be had as to the sentence 6f each 
of the accused." 

The question therefore arises whet'her the record should be 

returned to the court for proceedings in revision. This 

would appear to be unnecessary,· in view of the holdings

digested in Section 402 (6) Dig~ Ops. JAG, 1912-40: · 


"Dishonorable dischar e· oint offenders. -- On 
a joint tr a .a sentence rea ng e court sen
tences the accused prisoners to be dishonorably
discharged, etc.' where the accused were convicted 
of the same offenses, would,be legal and operative,
though irregular and exceptional as to form. C .1!. 
121636 (1918). ' 

On a joint trial.the court sentences 'each 
of th•-accused to be dishonorably discharged,'etc.
'Where several persons are charged and tried to
gether for the same offenses, and all, or more 
than one, are convicted, separate sentences 
should be adjudged, to each, precisely as if they
had been. separately tried.' (Winthrop, MilitM.y·
Law and Precedents, reprint, p. 404). The.· 
sentence is irregular, but the irregularity does 
not prejudice the substantial rights of the accused. 
C.M. 122615. (1918)." . · · 

. 27. The offense charged in Specification 1 of Charge
lI, assault with intent to commit rape, is a lesser offe~se 
included in. that of rape whi.ch is alleged in the specification
of Charge I. Since, ·however, the sentence is authorized and 
is the least permissible upon the conviction of Charge I and 
its specification, we think the accused were not prejudiced'
by this .multiplication of charges. Corrective action would 

' appear to be unnecessary. 

· 28. The court was· legally constituted. It had jurisdic
tion of the subject matter of the offenses charged and of t~e. 
persons of the accused. No.errors which injuriously affected 
the subs.tantial rights of the accus·ed w~re committed upon the 

.• 
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trial. The Board of Review is of the opinion, and accordingly
holds, that the record of trial is legally sufficient to support 

· the sentence. 

~!(a.LL, Judge Advocate 
Itimous T. alentlne · 

. - 17 
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. Board C1t Review 
CMOBI 163 . 

UNITED STATES . . . 
v. 

,2nd Lt. William E. Anderson, 
0-737515, ,Station 19, India
China Wing, Air Transport

·command. 

New Delhi, Iriclia, 
29 August 1944. 

INDIA-CillNA WING, .ATC 
. . . , 

Trial. on 25..May 1944· by GCM 
· convened at Calcutta, India.· 
Dismissal, total forfeitures, 
cont'inement at hard labor for 
ten years. No place of con

. tinement designated. 

. HOLDING .by tb8 BOARD 6F REVfli!W. . 
BEARDSLEY, V.ALENTilm and VAN NESS, Judge Advocates 

. . .~ ~ ~ 

. 1. The record of trial in the case of the above named 

officer has been examined by the Board ot Review, which subnits 

this its holding to the Acting Assistant Judge Advocate General 

in charge of The Judge Advocate. General' a Branch Pffice tor 

China, Burma and India. . · · 


2. Accused was tried upon the following charges and 

specitleations: 


CHARGE I: Violation of the 92nd Ar~icle of war•. 

Specification: In· that 2nd Lt. ?lilliam. Earl Anderson, 
Station 19, ICWATC, did at Theater Road and Chowringhee 
in a place known as "The Flyers Club" in Calcutta~ India, 
on or about 2 May 1944, at about 0200 hours, with.malice 
aforethought, willfully, deliberately, feloniously, unlawfully, 

· and with premeditation kill Flight Officer Edm.ond Lopez, 
a human being, by shooting him with a 32 Caliber Colt 
automatic pistol. 

CHARGE II: Violation of' the 95.th Article of' war. 
-

Specification: In that 2m Lt. William Earl Anderson, 
Station 19, ICWATC, was, between the hours. of 1201 and 0200· 
2 May 1944 drunk and disorderly in a public place to-wit, 
in and near "The Flyers·Clubtt, Theater Road and'Chowringhee, 
Calcutta, India. 

). ··Accused pleaded not. guilty to Charge I. and its specif'i cation. 
To Charge II., and its specification he pleaded guilty of being ·· 

·"Drunk in a.public place to the ·prejudice of good order and · 
military discipline" in violation of the 96th Atticle of war. 
Th~ court tound him-guilty under Charge I ard its specification, 

- l -· 
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by exceptions, of manslaughter in violation of' the 9Jrd Article 
of' War, and guilty of' Charge II and its specification. . . · 

· 4. Accused was sentenced to be dismissed· the service.,· to 
f'orf'eit all pay and allowances due or to become due, and to be 
confined at hard labor tar twenty (20) years. .. . 

5• Th~ reviewing· authority approved so much only of the 
sentence as provides for dismissal, total forteit~es.and 
confinement at hard labor for fifteen (15) years, and f'onvarded 
the record of trial to the Comm.anding General, Up.it·ed States . 
Army Forces in China, Burma am India, for action under the 48th 
Article at war. The ·sentence, as approved by the reviewing 
authority, was oonf irni.ed but the .-period of' confinement was · 

· reduced to ten (10) years. Pursuant to AW 50~,. the order 
dll'ecting the execution ot the sentence was withheld and the 
reoord ·or trial was forwarded to this office. 

6. · Early in the morning of 2 May 1944, Flight Of'tioer 
Edmond Lopez was fatally wounded by the discharge of an auto-· 
matic pistol, with which accused had menaced Lopez and others, 
during a struggle between accused and.1st Lt•. James A. McPherson 
for possession of the weapon. Lopez died about hours 0430 of 
the same day in the 112th Station Hospital. · ~ 

· 7. The shooting took ·place in the Flyers Club in Calcutta • 
.Such club was a private, unofficial enterprise, of which one 
B. N. Bhattacharjee was secretary and treasurer. He furnished 
the money to set it up (R.11) •. :Mrs.:. Lydia Such, was recep
tionist. . Lt. McPherson roomed in her. apartment. So far as the 
record discloses, their relationship was that of landlord and · 
.tenant 	(R.20). Lt. McPherson was one or .the directors ot the. 

club (R.11), which was fitted with a bar, tables, chairs, · 

.Piano and lounge (R.7-R.8). · · · 


. 	 ' . 

. . · · 8. Accused lived near the club, which was on the route 
between his quarters and the Grand Hotel.· In the same apartment 
with accused, 2nd Lt. -Ernest w. Alexander had separate quarters. 
About hours 2000, on l May,. accused set out for the Grqnd Hotel, 
.where he expected to sell a pistol, which he carried in his 
pocket under hi.s bush jacket (Pros. E:t,. L, Accused's Statem.e.nt). 
On the .way, he stopped in the Flyers Club. AcQused thought it. 
would be. "a good chance to tie· one on", as he was not tlying the 
next day (Pros.Ex. L). He became quite intoxicated (R.48, R._58, 
R.66,R.70;R.S6). The club. was being well patronized, andwery-· 
. one present became tt,quite happy", as the witness Such put it · 
(R.70). While accused was there, about 20 other persons, mostly 

·American officers e:nd some women, ware in and out of the club- . 
(R.42). From about hours 2l00 until the time, of'· the shooting,". 
Flight Officer Lopez was among those drinking• and aing1.ng _in , · 
the club (R•?,R.97). 

,, 2 ':'". 
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_..- ..JJ. About- hours ,2330, l/.irs. Such inquired whether any one 
de.sired more to drink. Accused stepped over to the bar where 
she served him two drinks. Previous to that .time, there had 
been no conversation between them (R.45). Accused pinched her 
twice (R.44), as she somewhat unambiguously described. it, "in 

···the lower fleshy part of the back" (R.45). She told him to 
keep his han~s to himself, ani he.pinched her again. She asked 
Loi:ez, with whom she had been talking, to move her stool. 
Lt •.. ·McPherson ani Sgt. Thomas W. Turner came over to the bar. 
·Turner· ware the' uniform of a 1st Lieutenant (R.129)., which had 
been turnisqed him by Lt. McPherson (R.130). Mrs. Such and . . 
Lopez tangoed and sang together. Lt. Alexanier came in and sat 
down with accused, who had ordered a sandwich (R.46). Lt. 
Alexander ordered a drink, which Mrs. Such served. . Accused · 
grabbed her arm and would not let her go (R.47). She asked Lt. 
Alexanier to: take accused out of· the club, as there was no more 

· liquor. It was, then shortly after midnight. Lt. Alexander and 
accused left the club ani went to Harrington Mansions, where 
tbey lived, in a rickshaw (R.85). There, Lt. Ale:x:anier persuaded 
accused to go to bed. Lt. Alexander went to his own bedroom · 
(R.87), and supposed that accused had gone to his bedroom . (R.88). 
In about 20 minutes; accused again appeared at the club (R.47), 
where Mrs. Such, Lt. McPherson,· Lopez and Turner were singing 
together on a sofa. Mrs. Such exclaimed, "Oh, nuisance has 
came back again" (R.47). Accused walked around aa:l stood behind 

-her, grinning and sneering (R.48). He asked for liquor. She · 
. said tha. t she could give him no more. He insisted that he knew 

the "boss of the place, Mr. Bhattacharjee" and wan~ed a drink. 
She told him that Bhattacharjee was not there and that he ·would 
have to,. leave. ~He asked, "You and who else are going to put me 
out?"· She answered, "Me and the rest of the people here" (R.49). 
Accused responded that she was no good and was "a lying bitch" 
(R.49). Sb.a want to the rest .room. When she came back, she 

, heard.Lopez say to accused, "Just because she was nice to you 
and_ gave you \vhat you wanted, .it didn't necessarily mean she was 
a Vbore." She became very angry (R.50). She could not remember 
what she said. Then accused leaned forward and Lopez hit him. 
twice knocking hini-down {R.51). Whan accused got up, Lopez 
l>Ushed .him out of the club. Three or four blows were struck · 
(R.26) to accused's ohest ani face, who was "literally driven 
through the doqr" ..by ""the force of the punches (R.27) • Attar 
lying tor a time.on ·the grass outside the ... club {Pros.Ex. G), , 
accused got up and walked ~~own the street· (R.100), (Pros• EX.G) • 
He got· in a rickshaw a:O.d ~de aroum· the block, and then went . · 
back t.o t_be club (Pro_s.E:x:. L.) 

. 10~ . About 15 to. 30 minutes later (R.14) • accused aplS ared 
1n tbe olub, brandishing a pistol in his right band (R.l5J. 

·His elbow was against his side, and his right tc:ii-earm.. was .extem_ed 
parallel to the tloor (R.30, R.149). Lt• :Mcl'herson saw the 
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the pistol ard exclaimed, ttDon• t be a fool. Drop that· gun". 
(R.15, R. 30). .Accused asked Lt_. McPherson whether he had 
struck him. (R.145). '/fnen Lt. I11cPherson answered in the nega
tive, accused declared, "I am going to shoot the man that did" 
(R.145). Lt• McPherson seized the muzzle o:r the_ pistol in his 
left hard (R.15, R.16), and Sgt. Turner grasped accused's a:im 
(R.146, R.160). 'l'hey struggled for .possession of the weapon
(R.145, R.146), pushing accused's buttocks against a desk (R.140).
Accused said, "It isn't loaded (R.146). Don·•t pull the trigger". 
(R.18, R. 146). Turner released.his grip of accused. Lt. 
McPherson changed hands on the pistol and at that moment, 
it was fired (R.15,R.33), the bullet· passi!€, through Lt. 
McPheraon•s right hand (R.19) and the chest (R.113} of Lopez 
who fell to the floor (R.150). Accused made no attempt to flee, 
and hel-ped carry Lopez to an ambulance and from the ambulance 
into the station hospital, where he remained until Lopez died 
about hours 0430 ('.Pros.Ex:.B}, fr'?m the wound (Prs.Ex.C). 

11. Accused did not take the stalrl as a witness. After 

being warned of his rights, he made a lengthy statement to 

Captain Robert s. Fuchs, CID~ Provost Marshal's Regional 

Office. This statement was admitted in evidence (R.172), 

without objection. 


·12. There is little conflict in the evidence. The principi 
object of defense counsel apparently was to establish that accused 
was intoxicated and was carrying the pistol, which was his private 
property {Pros.Ex. L), in the expectation of selling it to 
a prospective purchaser, who was to have met him at the Grand 
Hotel. The finding that accused was guilty of manslaughter, 
an offense lesser than and included in the charge of murder, 
indicates that the court believed that the evidence supported 

· defense counsel's theory, as to these points. 

13. In his statement, ac·cused asserted that the dis

charge of the pistol was accidental, and that he was warning 

those, who were attempting to truce the weapon from him, to be 

careful, that it was loaded. He re-entered the club with the 

pistol drawn because he wanted to find out "·uhat it was all 

about". "I felt very angry and I figured rwould just scare 

them and make them apologize* *~." (Pros. Ex:. L). · . , 
. .. 

14. As murder involves a specific intent, that is to 
say, malice, which is an essential element or ingredient of the 
offense, and since evidence of drunkenness, in such a case as 
this, is material to a determination whether the mental capacity 
ot the accused to entertain such specific intent-was affected 
by drinking (MCM 1928, par •. 1260; CBI 71), it was wr4~in. the 

- 4 
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court's province to find that the homicide was voluntary 

manslaughter, and not murder. The evidence s.ipuorting the 

court's conclusion on this point is substantial: 


15. Accused's contention that. the weapon was fired as a 
result of the struggle, and without any intention on his part 
to pull the trigger can avail him nothing. One may become 
guilty of voluntary manslaughter by the reckless use of a 
deadly weapon, when a slaying results. When with drawn pistol, 
accused re-entered the club, and pointed the weapon toward those 
present, he thereby cqmmitted an assault with a dangerous 
weapon, whether or not he then entertained a specific intent 
to injure anyone or was mentally car.able of ent~taining 
such specific intent. (CBI 49}. Where one kills another 
by the wanton, reckless and grossly _careless use of firearms, 
the offense has been held to be voluntary manslaughter, al though 
he he did not act maliciously and had no intention to kill 
(Ewing v. Collllllonwealth, 129 Ky •. 237, 242, 111 s. w. 352). 
Where a defendant, while intoxicated, carelessly handled a 
loaded pistol, which was discmrged in a struggl~ and thereby 
killed the person seeking to disarm him, the offense might be 
voluntary but not involuntary manslaughter (Selby v. Commonwealth, 
25 Ky. L. 2209, 80 s.-;·r. 221). The record of trial is legally 
sufficient to support the findings of eµilty of manslaughter 
in violation of AW 93, un:ler Charge I and its specification. 

16.. By his pleas to Charge II and its specification of 
guilty of the lesse~ included offense ot drunkenness in a public · 
place to the prejudice of good order and military discipline, 
accused admitted the fact of his intoxication, which fact was 
abundantly proven by the test;tmony. The repititious pinching or 
Mrs. Suc~'s derere, ani the reference to her in a public place 
as a "lying bitch", indicate that accused's drunkenness and 
disorderly conduct was such as to be unbecoming an officer and 
a gentleman, and viol~tive of Ail 95. The evidence suppcrts 
the findings of gu~lty of Charge. II and its specification. 

17. Attached to the record of trial is a request for 
clemency submitted by defense counsel. Its contents have been 
noted. The tenu of confinement imposed by the sentence Df 
the court was reduced bY the reviewing authority, and was 
further reduced by the confirming authority. 

18. Accused enlisted on March 19, 1942, and was commissioned 
a second lieutenant in the Air Corps on 6 February 1943. At 
the time of the canmission or the offense, he was 22 years and 
11 months old • 

19. The court was legally constituted. The case was well 
presented by able counsel, both on behalf of tb3 prosecution 
as well as on behalf of the accused. The trial was fair in 
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every respect. No errors intervened to the prejudice of any 

substantial right of the accused. The sentence, as modified 

by the reviewing authority and as further modified by the 

confirming authority, is authorized for the offense of which 

accused was foun:l guilty. 


2..Cib. Voluntary manslaughter is recognized as an .offense 

of a civil nature and is so punishable by penitentiary confine

ment by Sections 274 an:l 275 of the Criminal Code of the United 


_ 	States (18 u.s.c. 453,454). Confinement in a penitentiary is 
accordingly authorized by AW 42. Either the United States Correctional 
Institution, or the United States Disciplim.ry Barracks, nearest · 
the Port of Debarkation in the United States, should be designated 
by the confirming authority as the place of cont inement. 

2.I. · T4e Board of Review is of the opinion and a coo rdingl.y 
holds that the record of trial is legally sufficient to support 
the findings and the sentence, as modified by the reviewing 
authority, and as further modified and confirmed by the ~on- ,.' ':, 
firming authority. 

J:'udge Advocate 

, 	 Judgf:? Advocate 

, ·Judge Advocate 

http:Disciplim.ry


(177) 
et: CBI ·if 163 {Anderson, Jilliam 2.) 1st Ind. 

mi.:J·JCH 01!FIC:J.: 0:;!' 7IL:!; JU:JGE A0VOCAT_:!; c-.:;:.~:.::a.AL with us~w' CBI' 
}.:;.:o 885, c/o Iostr1J.aster, Hew York, N.Y., 8September1944. 

Tc: The Comm.anding General, USiU!',·CBI, .APO 885, U.S. i'lnfly. 

1. In the· case of 2nd Lt. Jilliam E •. Anderson, 0-737515, 
Station 19, India-China ding, Air Transport Command, attention 
is invited to the foregoing holding by the Board of Reviev; 
established in tl1is Branch Office of The Judge Advocate General 
that the record of trial is legally sufficient to support the 
findings and SE?ntence, ·which holding is hereby approved 13.nd 
concurred in. ·Under the provisions of .Article of .',far 50~, you 
noi:1 have authority to order the execution. of the sentence. 

2. When copies of the published orders, are f or·Narded 
to this Office, they should be accompanied by.the foregoing 
.holdin~ and this indorsement. For convenience of· reference 
and to facilitate attaching copies of the published order to 
the record in this case, it is rer1uested that the file number 
of the record ·appear in brackets at the end of the published 
order as follows: .(CM CBI 163) • 

\ 

Acting Assistan, General. 

(Sentence as modified ordered ·executed. GCW 11, CBI, S Sep 1944) 

F.J. 
Colonel 

http:c-.:;:.~:.::a.AL
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APO 885, 
6 .July 1944. 

Board of Review 
CH CBI /I 165 

U N I T E D S T A T E S ) ARMY AIR FORCES 
) 

- v. ) Trial by GC~!, convened at A.PO 882, 
) c/o Postmaster, New York, N.Y. 

Privatte Paul ?JcK. Stewart, ) Dishonorable discharge, total 
13015297, 80th Depot Repair ) forfeitures and confinement at 
Squadron, ?Oth Air Depot ) hard labor for 4 years. U.S. 
Group, APO 882, c/o Post- · ) Disciplinary Barracks nearest the 
master, New York, N.Y. ) port of debarkation. 

'• ) 

. HOLDING by the BOARD OF REVIEW 

BEARDSIEY, VALENTINE and Vlill NESS, Judge Advocates 


l. The record of trial in the case of the soldier named 
above has.been examined by the -Board of Review and the ~oard 
submits this, its tiolding, to the Acting Assistant .Judge Advocate 
General in charge of The Judge Advocate Gener~l's Branch Office 
for China, Burma and India. · ··· ·.. · · · 

2. The accused was tried on the following·charges and 
specifications: 

CHARGE I: Violation of the 6lst Article of War. 

Specification: In that Private Paul McK.Stewart," · 
80th Depot Repair Squadron, 80th Air Depot Group, APO 

. 882, did, at APO 882, on or about .1330 hours, 6 March 
'.1944, fail to repair at the fixed time to the· properly 
an>ointed place for routine duty: ··to wit, 80th Air 
Depot Engineering. 

UHARG~ II: Violation of th_e 96th Article of War. 

Specification: In that Private 'Paul McK. Stewart~ 
80t~ uepot Repa1r Squadron, 80th Air Depot Group, APO 

·· 882, did~ at APC .882, on or about 6March1944, wrong
fully take and use without consent of the owner and 

.without laivful authority, a certain automobile, to wit:· 
USA '.Army Vehicle, Area No~ 985, Hake: Dodge,. 1941, ! 

.1. t9ncarry-all, Serial No. 81527711, of a value of more 
... than fifty dollars ($50.00), property of the U.S. fur

?ished and intended for the military service ~hereof. 

1 
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CHARGE III: .Violation of the 64th Article of War. 

Specification 1: In that Private Paul McK. Stewart, 
80th Depot Repair Squadron, 80th Air Depot Group, _APO 882, 
.having received a lawful command from ?!.ajor David A. ,Brown, 
his superior officer, to "go with the military police to 
the guardhouse", did, at APO 882, on or about 6 March 1944, 
willfully disobey the same. 

I· 
. .'· 

Specification 2: , Disapproved py reviewing authority .• 

CHARGE ·IV: Violation of the 6Jrd Article of War • 
.. 

·SpecificatiQn: In that Private Paul McK: Stewart, 
80th Depot Repair Squadron, 80th Air Depot Group, APO 882, 
did, at APO 882, on or about 6 March 1944, behave himself 
with disrespect toward Major David A. Brown, his superior
officer, by saying to him "Go. take a fuck at the nu;>.on" 
and·"I'll come down to Nert~ Carolina and get you", or 
words to that effect • 

•CHARGE V: Viola.tion of the 65th Article of War. 

Specification l! Disapproved by. reviewing authority. 

Spe~ification 2: Finding of not guilty. 

Specification J: Finding of not guilty. 

ADDITIONAL CHARGE: Violation of the 69th Articl~ of War. 

Specification: In that Private Paul Mcie. Stewart, 
80t~ Depot Repair.Squadron, 80th Air Depot Group, APO 882, 
a prisoner, having been duly.placed in confinement in Bas~ 
Stockade, .APO 882" on or about 6th Marc::h 1944, did, at 
APO 882, on or about 31 March 1944, escape from said con
fi.nement before p.~ was· set at liberty by proper authority• 

.ccused pled guilty to Charge I and its specification, .to Charge. 
:r and its specification, to' Charge V and specifications I & 2 . 
hereof, and to the Additional·Charge and its specification~
nd no.t guilty to all other charges and specifications. He 
as found not guilty of specifications 2 &J of Charge V, and 
as found guilty of all. the other·specifications and of all the 
har~es. He.was sentenced to be di,shonorably discharged the 
ervice, to forfeit all. pay and allowances due or .to become due,. 
nd to be con:rined at·hard labor for.6 years. The reviewing 
uthority disapproved the .findings ..of guilty of. Specification·2· 
f Ch~ge.III and of.Specification 1 of Charge v. ·The reviewing., 
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. , -. 
authority did not expressly disapprove the finding of guilty of 
Charge V. As specification 1 or Charge V was, after the findines· 
of not guilty of Specifications 2 & 3 of such Charge by the cou;t, 
the only remaining specification thereunder, disaprroval thereof 
·1eft no finding of guilty of any specification under that vharge. 

There was, therefore, no basis for a finding of guilty of Charge

V. The finding of .guilty of Charge V should, therefore, have· 
been disapproved by the reviewing authority. (Dig. Op. JAG. 1912
40, sec. 404 (1)). The reviewing authority approved the sentence, 
but r~duced the period of confinement to 4 years. The execution 
of the sentence was withheld pursuant to AW 50~ and the.record of 
trial forwarded to The Judge.Advocate General's Branch Office for 
China Burma and India. The U.S. Discipi'inary Barracks nearest the 
port of debarkation ·was designated· as. the place of confinement. 

3. The Board ·of Review, 1'.l.pon careful consideration of the · 
whole record does not consider it necessary to discuss the evidence 
relating to the charges and specifications to which accused pled 
guilty. It is apparent that at no time· during the hearing,·did it 
appear·that his pleas of"guilty were not thorouchly understood by 
hi:rp., or wereiri:providently entered. ~~o evidence was offered by 
the prosecution or the defense which tended to exculpate accused 
or to raise a reasonable doubt as to his guilt of. the Charges and 
specifications to whic~ he pleaded euilty. Had it appeared from 

.the 	evidence or the conduct·of the accused that he had not under
standingly entered such pleas, there is nq reason to doubt that 
the court would have allowed him to change his pleas and would have 
rroceo,ded -:is j_f he had ulo,a!'lAr1 not guilty. (Par. 70, MCI: 1928). 

4. The evidence on the part of the prosecution is uncontra
dicted ·except as to specification 1 of Charge III, and as to the 
allegations of this specification, any conflict in th~ evidence is 
slight indeed. (R. 39). Accused offered only hi~· own testimony
(R. 29). 	 . 

· 5. The evidence with respect "to the charges and specifica
tions to which· accused pleaded not gullty may be brieflY. summarized.· 
On 6 March 1944 Major David H. Brown, Air Corps, 489th Air Base, 
was on duty in his sguadron orderly room as commanding officer of 
the 80th Repair Squadron, of which organization accused was a 
member (R. 17). About 5:.30 o'clock in the afternoon (R. 17) Capt.
John Bonomo, Jr. ·Air corps, Headquarters 489th Air Base, Assistant 
Provost Marshal lR. 14) brought accused into the presence of Major
Brown in the Squadron. orderly room. Major Brown attempted to reason 
with accused and to quiet him (R. 17-18). Accused became unruly 
and.said· he was not going to the guardhouse and that if he did go 
the MPs. would have to come after him (R. 15). Corporal John F. . 
Butler, · 489th Air Base Squadron, MP Detachment, with two o~her. !.!J>s ~ 
came into the room for the purpose of arresting accus~d (R. 29, 30) •. 
'When they attempted to take accused to the guar_dhouse he resisted 
and refused to go (R. 17-18 ),•. Major Brown then ordered accuseQ. to 

· go with the. MPs. to the guardhouse (R. 15, 25, 30). This. was a 
direct order (R. 15); Accused refused to obey, picked up a rock 
(R. 25, 29, JO, 31) and entered into an altercation with the MPs • 

... 	 ";
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and Maj·o~ 131;.o~, during which al. tercation accused said to Major Brown: 
"Take a fuck at the moon" or "You go and take a fuck at the moon" 
(R. Hf, 26, 27, 28, 29) and "Iam going to get you in Carolina" (R. 18, 

20~. 27). Major BroWn lives in North Carolina (R. 19). The alter

cation was renewed and his insulting language repeated by accused 

while he, the r,uis. and Major Brown were both inside and outside the 

Squadron orderly room (R. 18). On the out.side, accused asserted to 

Major Brown: ."I will came dovm to North Carolina and get you" (R. · 

18, 19). Ac~used had been drinking (R. 16). First sergeant Charles 

c. Kohlenberg, 80th Depot Repair Squadron, who was present in the 

Squadron orderly room when accused came in and heard and saw what 

transpired between accused, the.MPs. and Major Brown (R. 20) could 

not say whether accused had been drinking ,or acted abnormally (R. 22) ... 

Accused appeared to Sgt. Kohlenberg to be in a fit of rage (R. 28). 

The I.U>s. fiI).ally took accused away to the guardhouse. 


. I 

_ 6. Accused, after being advised of his rights, took the stand, 
as a witness and testified as to the allegations of specification
1 of Charge III that he did not remember whether ].~ajor Brmm gave 
him the· order in question. The defense offered no other evidence. ·· 

7. There was abundant competent evidence upon which the court 
could properly find accused guilty of Specification 1 of Charge III 
and of Charge IV antl its specification. Since there is in the record 
substantial competent evidence, the findings or the court are con
clusive. (CM CBI 109). . . · 

8.- There are certain errors and irregularities which the 
Board. of Review deems it advisable to point out: 

(a) 	 The prosecution failed to prove the value of tlae 
auto~obile referred to in the specification of Charge
II. Accused had pled guilty to this specification
and thereby eliminated the necessity of proof of · 
value •. · Since the prosecution· offered evidence after 
the plea of guilty, it would have been the better . · · 
practice to have offered proof on every element of 
the offense charged. ' · 

{b) 	 During the course of the trial the following.tran
spired: · 

"President~ I am not familiar with the arrangement of 
. the Base Stockade; what is it like? · 
Will you please describe the stoc.kade. 

"TJA: 	 The· stockade is a barracks. building · · · 
approximately 150 feet long by 25 to 
30 feet wide,. surrounding this building . 
on.all sides is a 9 foot barbed wire fence. 
Between the barracks· outside wall and the 
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fence is a cleared space of about JO to 
40 feet. Six to seven feet outside of 
the inside fence there is another 9 foot 
barbed wire fence .. Between the two are 
coil upon coil of barbed wire. There is 
only one gate which is a single gate built' 
into the outside fence at a corner. The 
latrine is a small building inside the 
compound to the· rear of the barracks build.:.. 
ing .. The showers are inside the barracks 
building itself. .rust on the outside .of' 
the stockade gate, about. JO feet.away.and
facing the gate is a small wooden building
which houses· the office of the guard. At 
two corners of the wire fence there are 
guard towers which ·extend about 20 feet 
into the air. On the towers are search
lights or floodlights which are directed 
into the cleared .space between the wire 
fence and the building." (R. JJ) 

It is not proper for a trial judge advocate to make such an un-· 
sworn statement. No objection was made to it. However, his 
un8worn statement was directed to a specification to which accused 
had pleaded guilty. Accused's substantial rights were not adverse
ly affected, since he had formally admitted guilt of the speci
fication concerning which the statement was made. (Dig. Op • 
.TAG. 1912-40, Bee. 376 (J)J. (Dig. Op • .TAu. 1912-40, ~ec. J78(JJ). 

lC) The assistant defense counsel certified that the re- 
cord had been examined by him and was correct. He signed as 
defense counsel, when in fact, he was assistant defense counsel. 

• This irregularity is of no serious consequence. · 

(d) 'l'he indorsements referring both the o.rginal and ad

ditional charges to Capt. Leiioy lJeif'ord do not refer to hi}n as 


·the trial judge advocate of the court. 11~ actually was· the -trial 

judge advocate of the court, and the approval of the sentence. by

the reviewing authority amounts to a ratification of the taking

of jurisdiction by the court·\vhich tried th~ case. - (Bull • .TAG, 

February 1944, ~· 54). , 

. (e) The 1st .indorsement on the Additional Charge Sheet is 

not correctly copied into the' record, the organization and rank 

of Captain .Joyce,. as well as his ex~ct capacity (R. 5) being 

omitted. ~. '• 


(f) The affidavits to the charge sheets do not show that 

the respective accusers swore to the charges.as well. as to the 

specifications. The· rule is: "Charges and specifications.w~ll 


/ 
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be signed and sworn-to substantially as indicated on the form. 
(Par. 31, ~i:Cl! 1928). ·.No objection was made by the defense to 
this at the trial and the error was thereby waived. (Dig. Op. 
JAG. 1912-40, Sec. 428 (7)). 

(g) A considerable amount of hearsay evidence was admitted 
at the trial, but all of it related to the charges and specif~ca
tions to which accused had pleaded guilty. No objection was 
interposed to any of this testimony. 

9. The court was iegally constituted and the sentence 

is within the authorized-limits. The court had jurisdiction 


.of 	the subject matter and of the person of accused. No errors 

injuriously affecting the substantial rights of the accused 

occurred at the trial. The Board of Review is of the opinion, , 

and it accordingly holds, that the record of trial is legally 

sufficient to support the sentence, but is legally insufficient 

to support the finding of guilty of Charge V. 


, Judge Advocate . 

. ' 

.~J.t/oJ.,,.L. Judge Advocate. 
Itimous T. Valentine 

·~~ , Judge Advocate. 

6 




WAR "DEPARTMENT 
BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 

WITH THE (~) 
UNITED STATES ARMY FORCES CHINA BURMA INDIA 

.APO 885,
7 July 1944. 

Board of Review 

Cl'.: CBI # 168 


UNITED ST.ATES S~RVICES OF SUP~LY, US.h.F, CBI. 

v•. Trial by GCl1l, convened at APO 629, 
c/o Postmaster, New York, N.Y.,

Private Esau Uay, 35502289, 3 June 1944. Dishonorable discharge,
Company B, 848th Engirteer tqtal forfeitures and confinement 

, Aviat~on Battalion~ at hard labor for a period of 5 
years. U.S. Penitentiary nearest 

the port of debarkation is the place
of confinement. - · 

HOLDING by the BO."....~D OF RSVI~';i 
BE..'\.RDS1£-;y'' v1u.;.:;:::rrrINE and VAN NE2S, Judee Advocates 

1. The record of trial in the case of the soldier named 

above has been·exa.rr.ined by the Board of Review and the Board 

submits this, its holding, to the .Acting .Assistant Judge Advocate 

General in charge of The Judge Advocate General's Branch Office 

in China, Burma and India. 


2. Accused was tried on a single charge, Violation of 

the 93rd .Article of ·.var, and one specification thereunder 

alleging an assault with intent to do him bodily harm upon 

Technician 5th Gr. Luster Parker by shooting at him with a 

dangerous weapon, to wit: a U.S. :.:rmy rifle, rr-1. To the speci

fication and to the charge accused pleaded not guilty. He was 

found guilty of the specification and the.charge and sentenced 

to be dishonorably discharged from the service, to forfeit all 

pay and allowances due or to become due, and to be confined at 

hard labor for a period of ·five ( 5) y·3ars. The reviewing · 


. authority approved the sentence and designated the U.S. Peni~ 
tentiary nearest the port of debarkation as the place of con
firwruent, but withheld execution and fcrwarded. the record of 
trie.l to The Judge L.dvocate General's Branch Office for China, 
Bur~Q and India in accordance with the provisions of .Article · 
0 -E> ·•• , 50' . . 

J. ·1~e.r ~ • 

. ·3. Bl.ld.efly, the evidence reveals that accused and th:ree 

other soldiers, including T/5 Parker were playing cards, and an 

argument ensued between Parker and accused. Accused obtained 
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his rifle a.n-d proceeded to clean it, then left the tent and 

walked over ta a tea.field to complete cleaning the gun. Scme 

time later he returned to the company area, called Parker and 

T/5 Franklin and said that he want~d to speak to them alone. 


· 	 1.'lhen Parker and Franklin walked toward accused he brought his 
rifle to port arms. · Parker turned to walk away, glanced back · 
and saw accused had brought the rifle to a firing position. 
Parker ran around the corner of a basha as accused fired at him. 
Accused then·ran after Parker and fired again in his direction 
as the latter ran around another corner and on into a-tea field • 
.Accused'' stood between a tent and the basha waiting for Parker to 
return, until others forcibly disarmed him • 

.Accused,. after having been warned of his rights, elected 
to take the stand, was sworn and testified that he wes afr~id of 
Parker and Franklin. 'Nhen he returned from the tea patch after 
cleaning his rifle, Parker and Franklin were threatening and 
advancing .towar_d him as he backed up. Parker then turned ·and 
accused · believed that he was going after a gun so he fired two 
shots, not to hit ?arker but to bluff him. 

4. There is substantial and sufficient competent evidence 
to support the findings of the court •.. However, there is an error 
in the record upon which the Board of Review deems it necessary 
to comment. 

5. Upon cross-examination of accused by the trial judge
·advocate, the following occurred:. · 

"..""'•. ' 
May, have you ever had any trouble before? 

. 	.....' No, sir, no serious trouble. 

'/Jere you ever 	court-martialed before? 

-President. and 	Law 1.::ember: 7:Yait a minute.• 

Prosecution: 	 The prosecu'tion desires to introduce evidence 
of prior convictions to impeach this witness: 

President and Law l.Cember: 	 You can ask him only whether he 
was or wasn't. 

Q.. Were;you ever court-martialed before? 
A•. Yes, sii, 	I was." 

6. Although some latitude of discretion is allowed to the 
trial court, it is q_uite generally held that the mere former 
accusatiop of crime does not render the person accus_ed less worthy 
of creditt',· and. that a witness can not be asked on cross-examina
tion whether he has been charged with, accused of, informed 
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against, or arrested, iffiprisoned, or jailed prior to conviction, 
or indicted for. a crime, or whether he ~as tried for a crime of 
which it does not apfear that be was convicted. (70 C.J.· p. 884).
As a general rule, it is not permissible for the purpose of 
impeachment to ask a witness on cross-examination whether he had; 
previously been arrested, confined in prison, accused of, charged 
with, indicted, tried or prosecuted for crime (Underhi].l' s 
Criminal Evidence, sec. 4.35). Par. ·124 (b) 1!CM 1928 provides: 

. I • 

"Impeach!nent of witnesses, Conviction of Crime . .;..
Evidence of conviction of any crime is admissible for 
the purpose of lmpeacmnent where such crime either 
involves moral turpitude or·is such as to affect the 
credibility of the witness. ·* =t- *" * * * * * * * * 
Evidence relating to an offense not involving moral 
turpitude or affecting the credibility of the wit~ 
ness should be excluded.n ·(Underscoring supplied}. 

In this connection see also er-: CBI # 1)2. It is stated in 
the Dieest of Opinions of The Judge Advocate General (Dig. 
Op. JAG. 1912~40, sec. 395(&) that: 

"It is well settled that for the purposes of 
discrediting a witness it is competent to show 
that he has been convicted of a crime, but nothing

·short of a conviction of a crime is admissible. 

CM 202770 (19.35)." 


7. It is clear from the foregoing authorities that to 
impeach accused in the manner attempted, there must· be proof
of conviction of an offense or offenses involving moral tur
pitude or affecting the credi.bility of accused. To limit 
such interrogation to whether or not accused had ever been 
court-martialed is clearly an error.· In any case, to permit 
questions on cross-examination as to whether accused had been 
previously tried. for other offenses, without' proof of con
viction, would,,in many instances, create pre.iudice in the 
minds of the court, and even though it later be proved that_ 
such trials resulted in acquittals, any prejudice created 
thereby would not necessarily be removed. -However, in this 
case the evidence of guilt is so overwhelming and conclusive, 
that we feel that the error could not have affected the result 
of the trial. It'is not reasonable to ~ssume that, but for 
this impro_pri ty, accused might have been found_ not gull ty. ·. 
The error; therefore, was not prejudicial to the substantial 
rights of aqcused,

! . 
and did not 

. •.. . 
invalidate the proceedings

.. 
• 

8. The court was legally constituted and the senten9e is 
Within the authorized limi,ts. The court had jurisdiction of the 
subject matter and of the person of accused... No errors injuriously 
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affectin~ the.substantial rights of accused were committed at 
the trial. The Board of Review is of the opinion and accord- . 
ingJy holds, that the record of trial is legally sui'ficient 
to support the sentence. 

Judge Advocate 

~~udge.Advoca~e
Robert c. Van Ness 
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New Delhi, India, 
21 July 1944. 

Board of Review 
CM CBI # 171 

UNITED STATES 	 ) SERVICES OF SuPPLY, USAF, CB.I. 

~ .v. 	 Trial by GCM~ convened at APO 
) 881, c/o Postmaster, New York,

Private James (NMI) Doyle, ) N.Y. Dishonorable discharge,
34328151, Headquarters POD, ·) total forfeitures and confinement 
TS, SOS, USAF, CBI, APO · , ) at.hard labor for 15 years. u.s. 
881, c/o ~ostmaster, New York, ) Penitentiary nearest the Port 
N. 	y • ) of Debarkation. 

) 

HOLDING by the BOARD OF REVIEW 
BEARDSLEY, VALENTINE and VAN NESS, Judge Advocates 

1. The record 'or trial in the case of the soldier named 
above has been examined by the Board of Review and the Board 
submits this, its holding, to the Acting Assistant Judge Advocate 
General in charge of The Judge Advocate General's Branch Office 
for China, Burma and India.· 

2. The accused was tried on the following c·liarge and 
specification: 

CHARGE: Violation 	of the 9Jrd Article of War. • 
' · Specification: In that Private·James (NMI) Doyle,

Headquarters Port of Debarkation Transportation Service, 
sos, USAF, CBI, Bombay, India, did, at 25 Dalal Street, 
Sub-Area 43, Bombay, India on or about 2000 hours, 26 
April 1944 with intent to colD.illit a felony, viz. murder, 
commit an assault upon Able Bodied William Hinnigan by
willfully and feloniously stabbing sai~ Able Bodied 
William Hinnigan in the chest and buttock.with a 
dangerous.weapon, to wit~ a knife. 

Accused pleaded not guilty to the specification of the charge
and to the charge, and was found guilty of the.specification of 
the charge and of the charge. He was sentenced to be dishonor
ably discharged the service, to forfeit.all pay and allowances 
due or to become due and to be confined at hard labor at such 
place as the reviewing authority may direct for a period of 
15 years. . ' 
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J. · The reviewing authority approved the sentence and 
designated the U. s. Penitentiary nearest the Port .of De
barkat.ion in the Unit"e'd States as the place of confinement. 
The execution of the sentence was withheld pursuant to AW 50!, 
and the record of trial forwarded to the Judge Advocate General's 
Branch Office for China, Burm.a and India. 

EVIDENCE FOR THE PROSECUTION 

4. Sheehan, Hinnigan and Norton, British shore patrol.men, 
sometime between 1940 hours and 2000 hours, while it'was still 
day-light (R.8,12,15,16) went to 25 Dalal Street, a brothel, 
to clear out British soldiers (R.7, 12,16). There were some 
American negro soldiers there also, and Sheehan told two of 
them that if the Jdl?s caught them they would run them in, to 
which they replied, ;'OK we will get out" (R.7) • All the 
American soldiers were in suntans except accused (R.8). Accused, 
who was dressed in ODs (R.8,18) and sandals (R.8) came up to 
Sheehan and said, '"Get out Limey, this has nothing to do with 
you". Hinnigan and Sheehan went around to some of the other 
rooms, and accused came up and said to Sheehan, "Cet out or I'll 
kill you''. ( R. 7, 12) • Sheehan stood between two rooms and 
Hinnigan stood close by with his back to a door (R.7). Accused 
circled, c~e up to Hinnigan, pushed him with his left hand and 
jabbed him in the chest (R.7,12,17) with his right hand (R.7).
At the time accused had his right hand wrapped in a handkerchief 
(R. 9,12, 17) , .and as he jabbed Hinnigan in the chest, the latter 
exclaimed, "Oh, that knife" and grabbed his chest (R'.10,16).
No one actually saw a knife in the hands of accused, but 
Hinnigan felt the knife in him (R.Jl). As Hinnigan turned, 
accused.stabbed him in the buttock (H.12). Hinnigan went to 
another room with blood on hini (R.7), then ran downstairs (R.7)
and into a cafe where he was placed in a chair (R.12,41).
Accused went to the top of the stairs, and as Sheehan rushed 
past, accused pushed him to the first landing (R.7). Sheehan 
ran up the street with accused running close behind him (R.7). 
When Sheehan saw an MP he said, ."Get that man, he just stabbed 
one of our patrolmen (R.7 ,,18) and as he did accused turned, ran 
a short distance, stumbled, got up and ran into a cafe (R.7,18). 
When the MPs entered, accused was fumbling around behind. a 
counter. His person was searched but no knife found (R.18,19).
Accused was not drunk (R.ll,lJ,17,19), though he appeared
excited (R.9, 17,20). He was not staggering (R.17,19) and spoke 
as a normal person (R.19). No threats or threatening gestures 
were .made against accused (R.10,17). 

Accuse~was taken to MP head~uar~ers. The clothes he wore 
were taken and the Provost Marshal marked them (R.23). They 
were examined and blood stains found on a leg of the trousers and 
left. sleeve (R .23) • These were analyzed and found to be blood · 
that came from outside and not from within the clothing (R.27). 
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At MP headquarters accused was warned of his rights'uncrer AW 24 
and stated that he had been in the-brothel area, ran into the 
cafe to get a broken bottle to defend himself, that he was 

· not drunk and that he was not under the influence of drugs
(R.23,24). The Provost Marshaltestified that all three British 
patrolmen identified accused in a line up (R.24). Sheehan, 
Hinnigan and Norton testified that they had identified accused 
in a previou~ line up (R.10,15,17) and they also identified 
accused at the trial (R.10,12). At the trial accused was asked· 
to come forward and Sheehan and Norton identified-his sandals 
to be the same type as he had on the night of the.incident 
(R.8,16). Sheehan stated that accused had a mark below his lip,
whereupon accused was brought forward and exhibited a small mark 
on his lower lip (R~lO). At the hospital where Hinnigan was 
taken the British Arm:y doctor examined him about hours 2010. 
(R.14). His clothes were covered with blood; his condition bad. 
He suffered from loss of blood and air hunger, had difficulty
in breathing and his heart could. hardly be heard. (R.14). H.e · 
was close to-death and would have died within an hour if he had 

not been given medical attention which necessitated the trans

fusion of two pints of blood (R~l4). The wound was a clean 

cut about 3/4" in length, but the weapon did not penetrate the 

heart. He had lost so much blood he had stopped bleeding, but 

upon being given an transfusion the wound again began to bleed. 

An x-ray revealed no blood in the chest (R.14). The doctor was 

of the opinion that a double edged knife caused the wound and 

could have resulted in his death (R.14). 


EVIDENCE FOR ACCUSED 

.5•. Accused was excited (R.28,31) and jittery at the time·· 
ot the incident (R.28,29). Hinnigan was recalled by defense as 
a witness. He stated that he did not see· a knife and only saw 
a handkerchief in accused's hand (R.31). ·A soldier was sent to 
collect accused's baggage to bring to the place of co:Drinement. 
Among his effects was a cigarette packet with what looked like 
old leaves wrapped in newspaper (R.32).' It was stipulated that 
.this was ganja (R.35). Medical testimony was given that a person
under the influence of marijuana is ordinarily mildly excited at 
first,_ followed by weakness and dizziness (R.34,35). Many lose 
sense of time-and it is possible to commit an act and afterwards 
have no knowledge or it (R.35) •· 

· · ·Ace.used,. after having had his rights explained to him 
:as sworn and testified. He stated that he used drugs, tha~ is 
reefers", called ganja i,n India, and that he has been using : 

them tor three years (R 36). He further testified that he had 
smoked two or three that day just betore going to the brothel 
and also had had a drink of whisky. · After going to the brothel 
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· the :Navy patrolmen came up and said, "You soldiers had better go",
which was about three minutes after.accused had arrived. Accused 
went to the door, stood a moment.thinking where another la~y was 
and then "seemed to go downstairs", Two or three people ran 
over him and the.Navy patrolmen chased him, at which time he ran 
to the cafe to find a bottle to defend himself (R.37). He was· 
standing in the doorway by the stairs of the brothel when the 
argument started but didn't do anything (R.38) and didn't think 
he had done anything wrong (R.39). He did not know-what had 
happened.· H& identified his clothes that had previously been 
admitted as Exhibit A (R.40). The only time that he remembered 
having seen Hinnigan was when the latter was put in a chair at 
the cafe, at which time accused saw blood on Hinnigan•s clothes 
(R.41). Accused testified that he did not remember having seen 
Sheehan any place other than in the cate and then testified that 
Sheehan walked in the brothel house and said, "You soldiers have 
to go. you know you are oft limits" (R.42). Accused stated that 
he gets a kick out of two or three reefers and sometimes smokes 
seven or eight a day (R.41). He further testified that on the 
night of the incident he did not have a handkerchief (a.41). 

REBUTTAL EVIDENCE 

6. A sanity hearing had beeI;L ordered for the accused, report
or-which is Exhibit D (R.43). The Board fotind the accused sane 
at the time of the incident and at the time of the hearing, Exhibit 
D. Captain Silverman who was at the sanity hearing testified that 
accused had denied using drugs and stated that he was not under 
the influence of drugs the night that this incident took place.
Accused further denied being drunk~ though he stated that he had 
had·o~e drink,of whisky.(R.43). Captain Silverman further testi~ 
fled that accused had told the Medical Board that the reefers in 
India were not the same as the ones he had had in the United 
States; that he did not become excited, likes to be left alone 
and that it·makes him feel good all over. The investigating
officer testified that accused had been warned of his rights under 
Article of War 24, and had told him that he, accused, had not used 
any reefers that day. · 

1. Accused then returned to the stand and being reminded 

that he was still under oath testified that he had stated he did 

not use any reefers that· day because he was ashamed to tell that 

he had as he did not want them to know that he used drugs (R.45) • 


. . 8. · Accused was, charged in effect with assault aggravated
by the concurrence of the specific intent to murder by stabbing
with a.dangerous weapon, to wit, a knife. To substantiate such 
charge it is neoessary for, the prosecution to prove that the accused 
.assaulted Hinnigan as alleged, and facts and circumstances indi- , 
eating the existence at the time of the ~ssault. of· the specific 

4 
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intent to commit murder. (1.:.:;i.: 1928, par. 149(1)). There must 

be an overt act in pursuance of the intent as distinguished 

from the mere intent alone. Nor is it an.essential requisite 

that a deadly weapon shall have been used but there must be 

present a real and apparent ability to accomplish it, 


9. The evidence is clear that an assault and battery was 
made upon Hinnigan by accused and it is uncontradicated in the 
record that at the time accused jabbed at Hinn1gan's chest the 
latter received a wound which nearly proved fatal. There is no 
direct testimony that any witnesses saw a knife in the possesion 
of accused. However, there is.substantial and competent evidence 
that when accused jabbed at Hinnigan's chest with his handker
chief covered hand the latter grabbed his chest and cried, "Oh, 
that knife", at which time blood appeared on Hinnigan. Hinnigan 
himself testified that he could feel the knife in him. An 
examination of the wound by the British medical officer revealed 
that it was a clean cut about J/4" in length and one which in 
the officer's opinion was caused by a double edged knife. It 
cannot be doubted that the injured man was stabbed by an instru
ment in the nature of a knife and such facts and circumstances 
we feel were adequately sufficient to warrant a conclusion by
the court that the accused did stab Hinnigan with a kni~e. 
Indeed we believe that any other theory would be unreasonable 
under the evidence in this record. 

10. When the weapon is not per~ a dangerous one it is 
ordinarily a fact question whether or not such instrument was 
of such dangerous character, depending upon the size and manner 
in which it was used. (JO C.J., p. 329}. Some weapons are so 
clearly deadly when used under particular circumstances that 
they may be deadly as a matter of law. So it has been held that 
a club, a large stone * * * or a knife when used in striking
distance is a deadly weapon per se and proof of an assault with 
any of these will prove conviction of an assault with a deadly 
weapon. (Underhills Criminal Evidence, sec. 598). A deadly 
weapon is one which in the manner used is likely to cause death 
or a serious bodily injury. (Whartons.Criminal Law, Vol. I, 
Sec. 8.50) • A deadly weapon is not one that mast or may kill. 
It is an instrument which is likely to produce death or great 
bodily harm unde~ the circumstances of its use. The deadly . 
character of the weapon depends sometimes more on the manner of 
its use and the condition of the person assaulted than upon the 
intrinsic character of the weapon itself. (CM CBI# 91). 
Though the record affirmatively reveals that th~ weapon used 
did not penetrate to the heart and an ex-ray showed no blood in 
the chest, yet there is clear and uncontradicted testimony that 
the wound could have been fatal and that Hinnigan might have 
died within an hour in the absence of proper care. It cannot, 
in our op~nion, be gain-said that the instrument used was a 
dangerous weapon. The reasonable and logical inference drawn 
by the court was wholly justified. 
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11. Motive or malice aforethought is an essential ingredient 
of assault vii th intent to murder. (JO C. J. P. -20) • Specific

intent as an element of murder is implied in the definition of 

malice an essential ingredient of the offense. The absence of 

malice'is the characteristic which distinguishes voluntary 

manslaughter from murder. Malice is a condition of the mind 


· which shows a heart regardless of social duty and fatally bent 
on mischief, and consists in the intentional doing of a wrong
ful act without legal justification or excuse. It may be express 
or implied. Express malice is that deliberate intention unlaw
fully to take the life of a fellow creature which is manifested 
by external circumstances susceptible of proof. ·It need not 
be evidenced by words only, but may be inferred.from circum
stances. Implied malice is that which is inferred from the 
naked fact of the honiicide. ·Malice is implied when no consider
able provocation appears or when all circumstances of the killing
show a wicked and malignant heart (CM CBI # 71). We believe the 
same principle applies in assault with inte~t to murder. A 
specific intent to take human life is an essential element of 
the offense alleged, but such intent may be inferr.ed from the 
attendant circumstances. However, if the evidence shows no 
more than an intent to do bodily harm a conviction under the 
charge of an assault with intent to murder may not be supported. 
Whether the requisite homicidal intent is present is ordinarily 
a question of tact, and when the instrument used is.not pjr ~ 
dangerous, the facts and circumstances must be such that t was 
used in such a manner as likely to cause death or that accused 
believed that he was using a means capable of accomplishing that 
act. In such circumstances the character of the assault and 
nature or extent of the wounds or injury, the presence or absence_ 
of excusing facts and prior threats are all circumstances that 
may be considered. Though prior threats may be taken into con

. sideration it °is·true that if the acts at accused show a different 
intent the intent may not be based solely on such statement. 
Sheehan, Hinnigan and Norton all entered the brothel area where 
the incident later took place. Their purpose was to remove 
British soldiers therefrom. There is no evidence of any threats 
or· threatening gestures towards accused by them and no indication 
of any reason from which any interence of excusable circumstances 
could be drawn at or prior to the time the injury was inflicted. 
Accused had told Sheehan, "Get out Limey, this has nothing to do 
with you", and a few minutes later threatened the same patrolman
by saying, "Get out or I' 11 kill. you., . Though these words were _ 
not directed to the injured person they are, we feel, indicative 
of the animus of the accused and could properly be considered by
the court in ~etermining intent. After making the foregoing
threat accused circled around, came up to Hinnigan, pushed him 
with his left hand, jabbed him with his handkerchief covered 
hand and as Hinnigan grabbed.his chest and turned accused stabbed 
him in the buttock. The weapon was apparently first directed at 
a part of thE. body where a wound would be likely to prove fatal; 
the wound was such that death would have resulted and the weapon 
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was used in such a manner as was likely' to cause death if proper 

medical attention had not been quickly received. From the nature 

of the weapon used, the severity of the wound inflicted, the 

absence of proof of any legal excuse, legal ~ustification or 

provocation, and from the attendant circumstances, the court was 

justified in inferring that the assault was made wantonly,

wilfully and with malice aforethought, i.e. with intent to commit 

murder. 


12. The defense contended that accused was.at the time 
under the influence of drugs. This in itself would not excuse 
accused for a crime committed while in such a condition, but may
be considered as affecting his mental capacity to entertain specific 
intent, where such intent is a necessary element of the offense. 
There is evidence that accused was excited and jittery, and he 
testified that he had three "reefers" before going to the brothel. 
However, there is testimony to the contrary, and that he acted 
normally and that he had previously stated he was not under the 
influence of drugs that night. This presented two questions of 
fact. (1) Had accused used drugs which might have affected his 
mind and (2) if he had, did he have the necessary mental capacity 
to form the/requisite intent. It is the province of the court 
to judge the credibility of witnesses ang to weigh the evidence. 
Those are questions exclusively for the court-martial, and as 
there is substantial evidence to support its conclusions, we 
would not be justified in reaching different conclusions. {CM 
CBI # 111). · . 

13. The record of trial discloses a number of errors and 
'irregularities, the effect of which upon the substantial rights
of the accused we now proceed to consider. 

14. At the beginning of the trial lst Lt. William K~ Burton, 
C.E ~, was challenged by accused, for cause (R. Ja): · 

"On the grounds that he is in possession.of material 
facts in connection with the case * * * * * * that 
a member of .the court should not be in possession of." 

The challenged member was sworn upon his voir dire, 1 and testified 
that he was well acquainted with the brotner-area-and the location 
where the crime took place and was aware of the fact that the 
accused and other enlisted men were present in the brothel, and 
that he did not know that accused was apprehended by the Military
Police shortly after entering the brothel or that there had been 
a tight rrom which the accused was injured. He had been asked 
to make a sketch of the brothel house in which the crime took place,
and had discussed the case and.oircumstanoes with the trial-judge 
advocate while making a map of the scene of the crime. The dis
cussion .or the events that took place had.to do with the scene 
and the premises. He was not aware of any of the events which.were 
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.alleged to.-·have taken place in the house on the 26 April. He 
had termed no conclusion as to the guilt or innocence of accused 
(R. 	 )b) . 


' . ' 
The court thereupon was closed and the challen~ed 

member withdrew•. When the court was opened, the president 

announced that the challenge was not sustained. The challenged·

member thereupon resumed his seat. The accused was thereupon

asked by the trial judge advocate whether he wished to exercise 

his right to one peremptory challenge against any member other 

than the law member, whereupon the detense counsel peremptorily 

chalHmged 1st Lt. Waldon R. Porterfield, Q.MC (R. Jb). 


From the recitals as to the disposition of the challenge 
(R.Jb) it does not affirmatively appear that the voting on the · 
challenge was by secret written ballot: Every reasonable pre
sumption is in favor of the regularity of the proceedings, other 
than juripdictional matters, except when the contrary appears. 
In the absence of anything in the record of the accompanying 
papers to the contrary, it would be our duty to hold that the 
court, in voting upon the challenge, did so by secret written 
ballot, and that a majority of the members of the court voted 
against the sustaining of the challenge. However, we find among 
the papers attached to the record of trial the following letter, 
signed by the president of the court: 

II 	 Subject: Error in General Court Martial Trial. 
To: The. Trial .Tudge Advocate. · 

l. I have discovered and must report 
that during ~Y review prior to authentication 
of the record of trial in the case ot .Tames 

· Doyle, the Court erred in not deciding the 
challenge of Lt. Burton by secret written 
ballot. 

2. The matter was decided orally with
out ·dissent or objection. I did not recall at 
the time that a secret written ballot.was pre
cribed in such cases. The responsibility of 
the error is solely .mine. 

J. Request that this letter be forwarded 
with the record of trial to the reviewing
authority.· 

/s/. R. E. York 
ft/ R. E. YORK 

Colonel, C.E. , 
Commanding •. 
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While it can be argued that a member of a general court-martial 
may not properly, by such a l·etter, impeach the record and validity
of the proceedings upon a trial in which he participated, neverthe
less if this record were returned for proceedings in revision or 
for a certificate of correction, it is apparent to all that such. 
proceedings or revision would show: ·(l} that the vote upon the '. 

.challenge was viva voca, and (2) that all of the members of ~the 
court voted that the challenge be not sustained. The law does not 
require the doing of a useless thing (36 C.J. p. 1049 (Note 88)),
and.we deem it proper in order to avoid delays to consider the 
record as though a formal certificate of correction, signed by
the president and the trial judge advocate, were attached to the. 
record reciting t~e facts stated in Colonel York's letter. ' 

Disposition of tfie challenge by oral voting was a clear 

and direct violation of the plain provisions of AW Jl, which 

provided: 


"Vote by members of a general * * * court-martial 
upon questions of challenge * * * shall be by secret 
written ballot." 

The questlon is then presented whether the failure by

the court, to follow the plain and unambiguous provisions of 

AW 31 in this important particular, is fatal to the validity 

or the proceedings. In Article of War Annotated at page 40, 

Colonel Tillotson states: 


"The vote upon a challenge for cause must be by 
secret written ballot. (JO Sup. 1344; 40-375(1))." 

His language seems to imply that the failure to vote upon a 
challenge by secret written ballot would be fatal to the proceed
ings, if·the challenge were not sustained. However, the authorities 
cited by the learned author do not seem to us to indicate that the 
error is necessarily fatal. Section 375 (3} Dig. Op. JAG. 1912-40, 
to which the writer evidently refers, reads in part: 

"In the trial of a soldier by court-martial, 
the court sustained a peremptory challenge made by 
the defense after the prosecution had submitted all 
its evldence and rested·. Before ·arraingment the 
accused was· given an opportunity to challenge
peremptorily and for cause and said he had no chal
lenge to make. Held, That paragraph 58e, MCM, 1928, 
provides that on'IY"'"Challenges for cause can be made 
subsequent to arraignment. In this case the challenge 
may not be treated as a chall~nge for cause, because, 
while the record shows that the court determined in 
closed session to excuse the challenged member, it does 
.not show that the issue was decided by se-cret written 
·ballot; as is· expressly required by A.W. J,l. The 
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error of the court was not considered fatal. 
c .:;r.· 199231. (1932) ·" 

The testimony· ~:r IJt .Burton clearly shows that none of the grounds 

for challenge for cause set out in MCM 1928, par. 58e had any

basis in fact, and that there was no. substantial ground upon which 

the members of the court, acting as reasonable men, could properly 

vote to sustain the challenge. It would seem that, after hearing 

Lt. Burton's testimony, the defense counsel and accused were of 

the same opinion, because no peremptory challenge was submitted 

as to Lt. Burton. The accused's peremptory challenge was exercis

ed as to Lt •. Porterfield, as to whom it may fairly be presumed 

there was no ground for challenge for cause,. since otherwise a 

challenge for cause would have been made as to him, before the 

exercise of the right of peremptory challenge. 


The affording of an opportunity to exercise the right 
to challenge members of the court appears to be jurisdictional, 
but the manner of disposing of a challenge, when interposed, seems 
to us to be a procedural matter, which does not ~o to the jurisdic
tion of the court. In view of the express provision of AW 37, 
that no finding or sentence shall be disapproved in any case for 
any error has injuriously affected the substantial rights of the 
accused, and since we are of the opinion, aft~~ careful consider
ation of the entire record, that the s~ibstantial rights of the 
accused were not injuriously affected by the irregular and improper 
manner in which the challenge for cause was disposed of and, it 
appears to us that it would be unreasonable to hold that the 
irregularity is fatal. A~:l 31 of course was enacted to be complied
with. Nhile the ne.glect of the court to follow the plain and 
express provisions of A'il 31 is such as to subject it to severe 
criticism, nevertheless we are of the opinion that the error con
sidered together with the entire record, is not such as to in
validate the findings and the sentence. 

15. There are certain other matters in the record upon which 
the Board of Review deems it desirable to comment. The certi 
ficate of previous convictions introduced after the findings of 
guilty had been adopted, is not in proper form. In regard to 
previous convictions accused's service record or an admissible 
copy or extract copy ·thereof may also be used. (Par. 79c, MGM 1928) • 
However, objections not asserted may be regarded as waived. (Par. 
790 & 79c, ;.:CLI 1928). No objection to the form of the certificate 
of previous convictions was made in this case. 

. Taylor, an MP, testified that Sheehan came.up to the 
corner and said, /''Get that man, he just stabbed one of our patrol
men", and that Sheehan pointed and said "There he goes". This 
was not objected to, but ordinarily such statement would be incom
petent as hearsay evidence, unless made in the presence of accused. 
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The record is not clear as to this but accused denied having heard 
such statement. 22 C.J.S. p. 1065 states: 

"Declarations and exclrunations of third person Nhich 
are so connected with the offense as to constitute a 
part of the res gestae thereof are admissible in evi
dence even though made after the offense, but they are 
not admissible if merely a narrative of a past event 
or if made so long after the offense as to indicate a 
lack of spontaneity in immediate causal relation to the 
offense. L"ikewise, the acts and conduct of third persons
after the offense may be admissible as res gestae, but 
not if there is no immediate causal relation to the 
offense or if ot~er essential requirements for res gestae 
are absent." 

We think the above principl& is applicable here that such exclama
.tions were part of the res gestae, and no error was committed. 

The Provost Marshal and an MP testified that the three 
British patrolmen had identified accused in a line up of several 
soldiers. In CM CBI 159 we are presented with a similar problem
and there held such testimony as to an extra-judicial identifica
tion to be inadmissible. However, as in· that case, we believe 
that the evidence of guilt is so overwhelming that accused could 
not have been prejudiced, especially as the three patrolmen had 
prevlously testified that they had so identified accused. 

Accused was compelled to testify as to the disposition

of .his money while he was in "jail"' His testimony was to the 

effect that he bought ganja and that someone brought it to him. 

This was entirely irrelevant, had no bearing on the -0ase and as 

such was error. But in the light of the whole record we do not 

believe any substantial right of accused was prejudiced. 


The record recites that three quarters of the members 

present when the vote was taken concurred in each finding of 

guilty. An offense of this nature requires only a vote of two

thirds. The irregular recital is harmless {CM CBI# 111). · 


The sentence recites *· * * to be dishonorably discharged
from the service * * *· This is not in accordance with the . 

approved form set forth in App. 9, MCM·l928. This is a harmless 


.. irregularity. . . . · 

Attached to the record is a paper marked Exhibit B. . 

This was not introduced in evidence and should therefore not be 

included amongst the exhibits appended to the record. · 


I 

·16. The court was legally constituted and the sentence is 
within the authorized limits.· The court had jurisdiction of the · 
subject matter or the otfense and of the pars.on or the accused •. 
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No errors injuriously affecting the substantial rights of the 
accusefr were committed during the trial •. The Board of Review 
is of the opinion, and accordingly holds, that the record of 
trial is legally sufficient to support.the findings of guilty,
of the sentence. 

' 

Judge Advocate 
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. . 
UNITED STATES ) SERVICE OF· SUPPLY, US.AF,,CBI 

>)
·")v. Trial by GCM 15 May 1944 at. 

) Calcutta, India. Dishonorable 
Private HEW.AN THOMPSQN, ) . ,discharge, total forfeitures,
33137930, Hq. & Service ) confinement at hard labor for 
Company, 382nd Engineer ) 10 ysars. u.s. Disciplinary
Battalion (Sep.)· ) Barracks n·earest the. ·port of 

) debarkation. · · 

HOLDING or the B6.ARD OF REVIEW 
.BEARDSLEY,. VAIENTINE and VAN NESS,. Judge Advocates. 

1. The record of trial in the case or the soldier above 
named has been examined by the Board of Review and· the Board 
submits this, its holding, to the· Acting ASsistant Judge
Advocate General in charge of The Judge Advocate General's 
Branch Office for China, Burm.a- and India.· 

' . 

. 2. Accus'ed was .tried on the following charges and 
specifications: ·. • · 

CHARGE I; Violation of the· 6lst .Article of War. · . 

· Specification: In-that Private Herman (NMI) Thompson,
Headquarters and Service Company, 382nd Engineer Battalion 
(Separate), did, without proper le~ve,_absent himself trom. 
his company.at :Kharagpur, India, from about 23 February .)
1944, to about 25 February 1944. . · ·· · . · . .. . 

CHARGE II: Violation of the. 65th Article.. ot War.. . . 

. Specification: In that Private Herman (Nll.l:) Thompson,
Headquarters and Service Company, 382nd· Enginee~- Battalion . 
(Separate), did, at his Company area; :Khragapur, India, ~:m 
or about 26· February 1944, use the following 'threatening,
insubordinate and disrespecttul.language toward First 
Sergeant Edward w. _Nance, Headquarters and Service Company,

' .3S'2nd Engineer. Battalion (Separate), a noncommissioned . 
~ o:riicer who was then in the· execution or his office: .· · "You 

Cpicken Shit Son-01'-a-Bitoh;. "I'm gonna t'ix all .. you rotten 
.Mother-Fuckers :f'or not letting a man go.to town on.a God• 
Damned G. I·. truck". • 

. - l 
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CHARGE III: Violation of the_ 6}rd Article of. War. 

Specification: In that Private Remian (11-.IT) , 
Thompson, Headquarters and qe~vice Company, J82nd Engineer 
Battalion (Separate}, did, at Kharagpur, India, on or ab9ut 
27 February 1944, behave himself with disrespect toward 
First Lieutenant Richard J. Brush, Headquarters, J82nd, 
Engineer Battalion (Separate), his superior.officer, by
saying to him: "You'll have to get a guard house if you 
expect to keep me around her.e", or words to that effect. 

CHARGE IV: Violation of the 64th Article of War. 

Specification: In that Private Herman (NITI_) Thompson,
Headquarters and Service Company, J82nd Engineer Battalion 
(Separate), did, at Kharagpur, India, on or about 27 Feb
ruary 1944, draw a weapon, to wit: a knife against First 
Lieutenant Richard J~ Brush, Headquarters, J82nd Engineer
Battalion (Separate}, his superior_officer, vvho was then 
in the execution of his office. 

J. Accused pleaded not guilty and was found guilty by the 
court of all the charges and specifications. ·He was sentenced 
to dishonorable discharge, total forfeitures and confinement at 
hard labor for 10 years. The reviewing authority approved the 
sentence, withheld the order of execution pursuan~ to A1:l 50~, 
and forwarded the record of trial to The Judge Advocate General's 
Branch Office for China, Burma and India. The United States 

. Disciplinary Barracks nea,rest the port of debarkation in the -
UniteQ. States. was de~ignated as: the place of confinement. · 

4. At the time of the events to which the charges and the 
evidence relate, the accused was 24 years of age and llad been 
in the military service two years. About 12 February 1944, when 
the organization was paid, accused received in excess of Rs.1000. 
The battalion chaplain suggested that he save some of his mqney.
Accused turned over Rs. 1000 to the chaplain, who turned it 
over to 1st.Lt. Richard J. Brush, battalion personnel officer, 
as the latter had a safe in which it could be securely kept
(R. 10). On various dates between February 12th and 27th, /
accused went to Lieutenant Brush and withdrew portions of this 
fund, and on 27 ~,ebruary only Rs. JOO was left. About 6 p.m. 
o'clock, .2-7 February, accused went to Lieutenant ·Brush's tent 
and asked for.the balance of the money. Lieutenant Brush took 
the money from the sate, but before delivering it to accused, 
suggested that they go to the tent of his company commander, 
Captain :McGowan. Captain McGowan was not in the tent when they
arrived. In the presence of Captain bank w. Vukmanio, 1st Lt. 
Charles A. Ouellette and 1st Lt. Lawrence A~ Vallimont, who 

• 
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were int he tent, Lt. Brush suggested to accused that you "ought 
to try to keep the rest ot your money here a little bit longer 
than you did the other that you had, and if I were you I wouldn't 

1go A'.7CL the way you did. • Accused answered that the lieutenant 
was a "God damned liar," and that "I didn't go AVTOL". After. 
some discussien as to what the morning report showed, Lt. Brush 
said, "All right, take your money and get out." Both he and 
accused were· angry. Accused took the money, stepped back, stopped
and said, ttYou 1.Tother-fucker, I'd like to see you put me out." 
Lt. Brush started toward accused, who went to, the door ot the 
tent, and crouched there. Lt. Brush followed and stopped when 
about two fe•3t away from him. Accused drew a pocket knife with 
a four inch blade·of the type that springs open when 11 you press 
it where you pull the blade out" (R. 11). He raised it to 
shoulder height, fumbling with the blade to open it. From the 

'testimony.of the'witnesses, it is uncertain whether the knife was 
actually opened or not. Lt. Brush thought it was not (R. 11).
Captain Vukmanic 's view was obscured', and he.· could not "swear it 
the knife was half open or completely closed" (R. lJ}. Lt. 
Ouellette testified tpat accused drew the knife, started to open
it and said, "You mother tucker, I'd like to see you put me 
out" (R. 14). Lt. Vallimont testified that when accused drew 

·the knife, he said, "I'll cut some of you Mother-fucking officers' 
throats", and that accused was facing Lt. Brush and making a 
movement toward him with the knife (R. 15). Accused then seemed 
to lose his nerve, (R. 12) or his courage failed him (R. 11),
and he turned and went out from.the tent, saying as he l~f~, 
"You'll have to keep me in a guard house if you want to keep me 
around hare" (R.~11, R. 12, R. 15). 

5. First Sgt. Edward w. Nance of the ·company, to which 
accused .was assigned, testified that as 1st sergeant it was ."my 
duty to charge Frivate Herman Thompson as N.'IOL" ~ He was AVJOL 
"approximately 2 days, or about.from the 2Jrd to the 25th of 
February" (R. 7). On 26 February 1944, .1st Sgt. Nance, in the 
presence of Staff Sgt,. Norman T. Allison, checked a truck which 
was about to depart that evening for Kharag~ur, to see that each 
passenger had a pass. Both 1st Sgt. Nance (R. 7) and staff Sgt.
Allison (R. 8) sustantially agree in their testimony that accused 
was on the truck( that he had no pass, that 1st Sgt. Nance ordered 
him to leave the truck, that·atter some hestitation, accused 
got otf' .the truck, and then called 1st Sgt. Nance a "chicken-shit 
son-of-a-bitch" and said, "I'm going to ~1x·a11 you rotten mqther
fuckers·for no't letting a man ride to town on a God damned G.I. 
truck." 

6. No evidence was offered by or on behalf of aecused 
(R. 15). In the absence of contradictory evidence, the foregoing 
tacts and circwnstances, rel.ated in the testimony o:r the wit
nesses for the prosecution, seem to us to constitute subs~antial 
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evidence from which the members of the court could properly and 
reasonably infer that the accused was guilty of all· of the offenses 
charged. · 

7. Lieutenant Brush testified that when he got up from 
his desk, after being insulted by accused, it was his intention 
to "put him out of the tent if I had to," and.that his was "the 
first threatening move or act" (R. 11), while Captain Vukrnanic 
testified that Lt. Brush "did not take any step or make any 
threatening action" (R. 13). Lt. Ouellette testified that in 
his opinion the words and actions of Lt. Brush were not threaten
ing (R. 14). Lt. Vallimont characterized the words and action 
of Lt. Brush, as "stern, but they weren't threatening" {Il. 15). 
"J1hile a soldier may in !1.ecessar~r self-defense of his :person, lift 
or draw up a weapon or otherwise without excessive force resist 
an attack by his superior officer (CBI 122} without violating
AW 64, the record here discloses no circumstances, .which tend 
logically to raise an inference that there existed any actual 
or apparent necessity for accused to resort to force in self
protection. ·The situation was not such as to cause accused to. 
qelieve as a reasonable man that, if he did not draw and lift 
up the knife against Lt. Brush, he was in danger either of 
indignity to his person or bodily harm. 

8. The testimony of the 1st sergeant is positive on the 
point that accused was absent, and that his absence was without 
leave from about February 23rd to February 25th (R. 7). No 
member of. the organization was in. a better position to know 
personally whether accused was present or absent during the · 
period in question, and if absent whether he had permission
from competent authority to be absent, than the lst sergeant. 
The testimony of Lt. Brush, the unit personnel officer, that 
he had examined the morning report, and from the entires therein 
had ascertained that accused was absent without leave (R. 10), 
was hearsay and incompetent. ·The usual method of proving·absence 
without leave is by the introduction of properly certified 
extract copies of the morning report. Such method of proof is 
not the only means of proving absence without .leave. Like other 
facts and conditions, it may be establis'hed by admissions and by 
the testimony of witnesses who have knowledge in respect thereof 
(CM 120354, par. 416' t6) Dig.· Ops •. JAG, 1940; CM 126112, par.

419 (2), DIG. Ops. JAG 1940). First Bergeant Nance testified 

positively that accused was absent without leave from 23 J:t'eb

ruary .to 25 February. Thts testimony is substantial evidence 

which supports the findings of guilty of Charge I and.its 

t>peci:t'ication. · · · 
. . 

9. The. court was· legally constituted. It had jurisdiction
of the subject matter of the offens~ and.of t~e person of the 
accused. No error injuriously affecting any substantial right 
of the accused was committed d~ing the trial. For a violation 
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of AVI 64, the maximum punishment authorized is death and for 
absence without leave in violation of AW61, any penalty less 
than death is authorized. Although the sentence seems &omewhat 
severe, the accused had been twice previously convicted (Pros.
Ex. 2), on one occasion ot absence without leave for 10 days 
in violation of AW 61 and on the other occasion for disrespect 
to a commissioned officer in violation of AW 6J. The Board of 
Review is of the opinion, and accordingly holds, ,ithat the record 
of trial is legally sufficient to support the se~tence. 

. 	 . 

~~· 
Itilnous T. Valentine . Judge 	Advocate. 

Advocat·e 

http:ADVOCA.TE
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APO 885, . 
24 July 1941+. 

Board ot Review 
. CM CBI# 177 

UNITED ·sTATES. 	 ) SERVICES OF StTPPLY, USAF, CBI. 
) 

v. 	 ) Tri8.l. by COM oonvened at APO 689, 
) c/o Postmaster, New York, 7 June 

Private Ernest (NMI) Drayton; 	) 1944• Dishonorable discharge, · 
Company C • 4.5th Engineer · 	 ) total torteitures and confinement 
Regiment (GS), APO 689, c/o 	 ) at hard labor tor ; years 6 months. 
Postmaster, New York. · 	 ) ·u.s. Disciplinary Barracks nearest 

) . the port ot debarkation in the 
) United States is aesigna~ed asJ t~e ?lace ot confinement. > 

HOLDING of the BOARD OF iti!vTuw 
BEARDSLEY, VALENTINE and VAN NESS, Judge Advocates 

1. The record ot trial in the case ot the soldier named 
above has been examined by the Board ot Review and the Board 
submits this, its holding,. to the Acting Assistant Judge Advocate 
General in charge ot.The Judge Advocate General's Branoh Ottice ~ 
tor China1 Burma and India. 

· 2. The acoused was tried on the tollowing charges and 
specifications: 	 · 

CHARGE.I: Violation ot the 6Jrd Article ot War. 

Specification: In 	that Private Ernest (NMI) Drayton,
Company C, Forty Fitth Engineer Regiment (GS), did, at 
Ningam Sakan, Burma, on or ·about March 9, ·1944, behave 
himself with disrespect toward Captain Taylor-s. Womack,
his superior otticer, by calling him a "Prick", or 
words to that ettect. 

CHARGE II:· Violation ot the 9Jrd Article or war • 
• 

Specitication: In that Private Ernest '(NMI) Drayton,
Company c, Forty-Fitth Engineer Regiment (GS), did; at 
Ningam. Sa.ken, Burma, on or about March . 9, 1941+, w1th · · 
~ntent to commit,murder, commit•an assault upon Corporal 

- l 



C~a) 

WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 


WITH THE . 

UNITED STATES ARMY FORCES CHINA BURMA INDIA 


Willie Owen, by willfully and feloniously shooting
him in .the cheek and in the shoudler, with a dan~erous 
weapon, to wit, a rifle. ' 

Aooused pleaded guilty to Charge I and its specification and 
not guilty to Charge II and its speoitication. He was tound 
guilty. ot Charge I and its speoiticat~on, and of Charge II, 
but by exceptions and substitutions under the specification 
ot Charge II, the court found him guilty o~ly of assault with 
a dangerous weapon with intent to do bodily harm. 

EVIDENCE FOR THE PROSECUTION 

3. On 9 March 1944 at about 1:30 or 2:00 in the atternoon 
(R. 9,17,33,39) at Camp Leap Year (R.18,19) accused was in the 
tent ct Willie Owen with Corporal Lawerence J. Williams, Starr 
Sg.t. Brown and Pvt. Yates Link, all. of Company C, 45th Engineer
Regiment (GS) where they had a bottle of liquor and were drink
ing (R.20,33,41,44,49). An argument arose between accused and 
Yates Link (R.19,33,39). Accused had a knife and brandished 
it threateningly during the argument which lasted a considerable. 
length ct time (R.19,21,33,34,37,39). Corporal OWen ordered 
accused out ot his tent and when he refused to go pushed him 
out ot the tent (R.19,21,22,25,26,39,50). Shortly thereatter 
accused came back into the tent of Owen and renewed the 
hostilities. Sgt. Brown came in and took accused out·. ot Owen's 
tent (R.19,29). Aooused then rushed into his tent.(R.19,37)
and came out with his rifle and tired several shots toward Owen's 
tent (R. 40,19,22) two ot which struck Corporal OWen, one in the 
ohe.ek and another in the shoulder, producing skin wounds (R .19, 
20). When Owen was shot he tell back in his tent, then got up.
Accused kept shooting at him (R.22). Accused w~s within 20 or · 
30 teet ot OWen when the shooting took plaoe (R.22). The tent 
ot aooused was the last one on company street (R. 14,15) and 
Corporal OWen's tent was next (R. 13). Accused had been drinking
(R. 11, 35) but knew what he was doing (R.20). ·When aocused 
tired the shots Willie OWen was standing in the door ot his tent 
with nothing in his hand (R. ·38). When accused tired the shots 
at his tent OWen tell back into h.is tent. and a·ocused ke~t shoot
ing at him trom a distance ot about 20 or 30 teet (R.22).
Corporal Owen t~en got his rifle and went in pursuit ot accused, 
tiring about 2 or 3 clips in. the general direction ot the brush
land into which accused has disappeared· (R. 20,31,40,41). Upon
hearing the shooting Lt. Pecoraro started down the company street 
where he met Sgt. Armstead •. Soon.thereafter he saw Corporal
Owen ooming out ot his tent, and saw him tire several shots in 
the direotion of the brush or woodland into which acoused had 
gone. . .The ritle was then taken away trom Corporal Owen and at 
this point Lt. Pecoraro noticed that Corporal owen was shot and 
had blood on his Jacket (R.13,14,45); When Lt. Pecoraro went 
into ac_cused' s tent (R .14 ,15) he tound a ritle, and an empty clip 
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(R.15) •. There were six or seven bullet holes in the wall of . 
Corporal OWen•s tent, some of which had ripped.the blankets and 
others were about the height of a man's head. These bullets · 
went on through other tents down the line. These bullets came 
through the door of Corporal Owen's tent {R.15). Corporal OWen 
was immediately carried to the regimental dispensary where he 
was examined by Captain Reuben R. Harris, medical officer, 45th 
Engineer Regiment (GS) {R.5,6). Upon examination-or Owen, it 
was found that he had two gunshot wounds, one in his right cheek 
and the other in the right deltoid region of the shoulder (R.6).
These wounds were about i" in deJ?th -- the skin had been laid 
open with little or no bleeding {R.6). Captain Harris described 
the wounds as "creases" (R.6). Captain Taylors. Womack, com
manding officer of Company O, 45th Engineer Regiment (GS) (R.9) 
was at the tillle or this incident on duty about 200 feet from 
the orderly tent. Lt. Pecoraro went into the woods back of 
accused's tent, and brought him into the company orderly room 
where he saluted, took otf his pistol belt with the knife and 
scabbard attached and said, "That's all I have". When asked by
Captain Womack why he fired his rifle he answered, "To protect 
my life". Imm.ediatelr thereafter accused denied having or 
firing a rifle (R. 10). Several men were called into the orderly
room and questioned in the presence of accused. These men said 
Owen had been fired on by accused (R.10). During the.first part
of the interview between Captain Womack and accused, accused was 
qui.et and did not g1 ve any trouble. .He later. became unruly and 
kept "butting into the conversation" (R.10). He was cautioned 
to sit down (R.10). In his rage accused referred to Captain
Womack as a "prick". While accused was in the orderly room and 
in this frame ot mind he said "If I had my rifle I would blow 
up t!lat tent with the cocksucker in it right now". At that 
time Captain Womack was the only person in the· tent referred to 
by accused (R.12). Directly to Captain Womack accused used the 
expression: "Captain Womack, that prick". (R.12). 

EVIDENCE FOR THE DEFENSE 

4. On this occasion Corporal' Lawrence Williams, Company

C, 45th Engineer Regiment (GS) was in Owen's tent when the· 

argument and altercation in question occurred. 


· Private Steve Booth ot the same company and regiment
· (R.51) saw OWen·shooting in the bushes and noticed' accused when 
he came or was brought out (R.52). 

Accused elected to be sworn and take the stand as a 

Witness in his own behalf (R.52). According 1D him Corporal 

L~wrence Williams on the morning 9 March 1944 went with him 

to a nearby Chinese camp for whisky. When they g0t back to 


• 
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company street they found Yates Link in the tent of Corporal Owen. 
There they had some drinks. All ot those present i~ the tent 
chipped in and sent for another bottle ot whisky. By this time 
Jackson Williams had joined the crowd. One of the bottles ot 
liquor was placed on the floor by the bed. Accused knocked this 
bottle over accidentally. The loss of this liquor made Yat~s 
Link: mad and an argument ensued, during which accused "smacked 
Link". The argument quieted down and then flared up afresh. 
According to accused OWen grabbed him around his neck and pushed
his knife down in the scabbard. Owen· pushed accused in the face 
and said "Don't you think: I have got a gun to blow your brains 
out". Accused testified that Owen at this point grabbed his rifle 
and the tent was vacated. Accused claims that he ran out of Owen's 
tent and into his own, and that when.he looked back.(R. 53) Owen 
was in the door ot his own tent with his rifle about 2/5ths out 
ot the door. Aocused claimed that he then grabbed his rifle 
because Owen was so close he could not get away. Accused also 
stated that he backed up and that OWen got nervous and "started 
working his rifle". He tired eight shots when Owen ran back in 
his tent •. Accused put his gun down, jumped into the bushes and 
hid behind a log and by this means got away from Owen (R.53,54).
Owen then came out of his tent and started shooting in the bushes. 
Accused was not drunk: and knew what he was doing (R •. 55). Accused 
admitted that when he tired the shots, OWen was standing in the 
entrance of his tent "with his ritle pushed out" (R. 55). 

5. The preliminary opinion and advice of the statt judge
advocate under AW 70 and par. 35 MCM 1928, together with the 
record of the investigation and summary ot the expected evidence 
discloses that the case was investigated upon a charge.sheet
containing a specitication under AW 63 charging disrespect to 
a commissioned officer. Another charge under AW 96 charging
disorderly conduct in camp and still another under AW 93 
charging an assault with intent to do bodily harm with a rifle. 
These charges were completely and throughly investigated and a 
report with a summary or the expected evidence duly tiled.· 
Thereafter, upon consideration of this report and the advice of 
his start judge advocate the appointing authority ordered that 
the charges and specifications be redrafted so as to omit Charge
II and its specification and rearrange Charge III and its speci
fication so as to.replace the deleted charge and specification
and further that the specification under Charge II as redrafted 
be so drawn as to charge accused.with a willful and felonious 
assault with intent to commit murder upon Wiliie Owen by shooting
him with a rifle. This increased possible punishment under this 
charge from !! to 4J years. The charges and specitications other
wise remained the same. The redrafted charges and specifications 
were duly served on accused on 18 May 1944 and the trial· was 
commenced on June 7, 1944. The aooused made no objection to the 
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redrafted charges. Except tor the alteration of Charge. II and 

its speoitioation, the accused benefited by the change since 

it eliminated one charge and its specification. The summary 

ot the evidence accompanying the report ot the investigating 


· 	otfioer discloses every fact which could possibly have been 
developed upon a reinvestigation or the amended charges. A 
prim.a tacie case ot guilty of Charge II and its specification 
as redrafted is disclosed by the evidence accompanying the 
report of the investigating officer .. The question then arises: 
Was it neoessa~y to have another investi~ation upon the redrafted 
charges? It appears that every witness (except 3 and the testimony 
ot these did not tend to exculpate aooused) who was used at the 
trial was examined fully during the investigation and all tacts 
concerning this incident .known to the respective witness was fully
developed. Therefore a second.investigation would have produced
the.same evidentiary results. The investigation of charges and 
specitications required under AW 70 is procedural and a failu~e 
to comply therewith literally will not always defeat the juris
diction or the court, provided no matter not included in the 
charges as investigated is included in the redrafted charges.
(Sec. 428, sub-sec. I, Dig. Op. JAG 1928). In this case there 
was matter included in the redrafted charges which did not appear
in the charges as investigated but the court, by exceptions and 
substitutions reduced.the crime to exactly the same as that 
which was in the charge sheet when the investigation was made. 
Theretore j.t any irregularity was present it was eliminated by
this action ot the court and no substantial right ot accuse4 was 
adversely aftected even it his rights were threatened by the 
.redratt~<i"charges~ In any event it would.have been a useless 

and ~ain thing to conduct a complete and new investigation upon

the redratted charges which or necessity would have produced the 

same results as the investigation upon the·origi~al charges.

It has long been an accepted doctrine that the law never requires

the doing of a vain or useless thing. This principle is aptly

stated in 36 O.J. 1049 (note 88): · 


•
"The law does no~ command useless.things, 

tor useless labor is tolly." 


The conduct ot.the accused under the circumstances here 

disclosed constitutes the crime alleged unless he is protected 

by some rule or law unde~ which his behaving can be justitied or 

excused. 

"An assault with a dangerous or deadly weapon
is, unless otherwise provided by statute, merely 
an assault, although of an aggravated kind. ay
speoitic statutory provisions, however, such 
assaults are commonly made a distinct offense. As, 
among other instances, where the assault is made 
with the intent to inflict a bodily harm or i~jury, 
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where it is without a premeditated design tQ effect 
the death of the person assaulted, or where made under 
circumstances not amounting to an intent to murder, 
maim, etc." (5 c.J. par. 211 (15)). 

"Elements of Offense -- (1) In General: As in 
simple assault, there must· be an attempt or offer to 
use the weapon, coupled with present ability. The 
assailant·must be near enough to the pers:>n assaulted 
to ettect his unlawful intent, otherwise the distance 
between them is immaterial. Intent: In accordance 
with the general rule as to intent in orim.i,.nal assaults 
there must be an intent to injure in order that there 
shall be an assault with a dangerdus or deadly weapon,
although, where the statute makes the gist of the · 
otfense consist in the use of the deadly or dangerous 
weapon, no specitic intent is essential other than 
that inferred from the character of the wea~on 
employed * * * * * * * " (5 C .J. Par. 2l2b.) 

. . "Intent: As has been stated, the p~esumption 
ot a crlililnal intend may arise from proof of the 
commission of an unlawful act, and a sane man is 
presumed to intent the necessary or the natural 
and probable consequences ot his voluntary acts •. 
(16 C.J. lOlJd.} 

"The character ot the instrument or weapon
with which the assault is committed constitutes · 
the gist ot this ottense as distinguishing it t~om 
simple assault; and, in case the statute more 
speoitically describes the character ot the weapon,
the.weapon employed must comply with the specitio
description. A dangerous or.deadly weapon, within 
the meaning ot a statute punishing assaults with 
weapons ot suoh oharaoter, is a weapon which, in the 
manner in which it is used, or attempted to be used, 
is one which may endanger lite or inflict great
bodily harm; or, as it is otherwise described, one 
which is likely to produce death or great bodily 
injury* *. * * * * * * *" (5 C.J. Par. 213 (2)) .• 

. .As his sole detense accused invoked the.doctrine or selt
detense and sought to justity the shooting ot Corporal OWen on 
that ground. In.this contention he is not suppor:ted by. the 
evidence. When the argument in·which OWen had taken no part 
gre~ too heated for comfort or safety Owen ordered to leave 
the tent and when this injunction went unheeded accused was 
pushed out ot the tent. Accused emphasised his claim of right 
to remain in OWen's tent by the use of' a knife which he drew 
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trom its scabbard and brandished threateningly. The second 
time accused went into the tent of Owen he had to be taken. 
out by Sgt. Brown. Thereatter accused went into his tent,· 

got his ritle, came to a point in front ot his tent and tired 

several shots into the tent of Owen where Owen has a right to 

be actually inflicting wounds upon Owen, <>wen did not leave 

his tent atter thealtercation until seven or eight shots 

had been tired into the open door and through his tent by

aooused, some of which were low enough to-rip the blankets 

on the cot and some approximately the height ot a man's head. 

Accused then tled into. the nearby brushland. His conduct 

immediately after he had shot Owen was properly a part ot the · 


.evidence to be weighed by the court and is sometimes regarded 
as a strong indication ot guilt. · 

"The wicked flee when no man pursuethn. (16 c.J. 136J(Jla)). 

The nearest approach to a claim ot selt-defense dis
closed by accused '.s own testimony is his statement that when 

he tired the shots Willie Owen was. standing ·in the door of his 

own tent, with his rifle abo~t 2/5ths out ot the door. He. 

does not even suggest that Owen aimed his rifle or otherwise 

attempted to shoot until after he himself had fired and was 

retreating. The evidence of the prosecution tends to prove

that Owen got.his rifle onlyatter_.he had himself been shot 

and was bleeding. Only the testimony ot Sgt. Brown, who was 

a hostile witness, suggests the contrary and even Sgt. Brown 

said he was not looking in that direction when the first two 


·shots were tired (R. 28). Aooused seems to have invited the 
argument in.the .first place and to have prosecuted it rat~er 
vigorously and repeatedly and at one time emphasising his 
hostility by the brandishing of a knite. · 

The rule into which accused· must bring himself before 

he can successfully defend on the ground ot self-defense is 

stated in C.J., par. 235(2): 


"To support'a plea of selt-detense, however, ~ 
there must be some aotual attempt or otter to do 
bodily harm·, or defendant must have had reasonable 
ground to apprehend a design on the prosecutor's 
part .to commit a telony on him or do some great · 
bodily harm, and th~t there.was imminent danger 
to him ot such design being accomplished. His right 
ot self-detense is not limited, however, to the 
absolute necessity of the occasion, but only by what 
reasonably appears to him to be dangerous at the time 
viewed from his standpoint and.no other. Accordingly
he.nay act on apparent danger as it reasonably app~ar
ed to him at the time; the danger need not be· .real, 
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nor is lt necessary that he s.!lould be in peril 
ot his lite or serious bodily injury." 

The accused did not bring himself within 
the rule of self-defense and theretore is not 
protected by its doctrine. 

There was overwhelming evidence that accused was 
neither in danger nor threatened with appar~nt danger at the 
time he.tired the shots with the resultant injury to Owen. 
In such a situation and where the evidence is in contliot, 
the court in reaching its findings, the start judge advocate 
in reviewing the record, and the reviewing authority in acting
thereon have the right to weigh the evidence and to pass upon
the credibility or witnesses, and with their conclusions this 
Board of Review is not authorized to interfere. (CBI 110). 

The defense counsel was without authority excused by
the court, MCM 1928,par. l+Ja, but accused when asked by the 
trial judge advocate whom he desired to ~ntroduce as counsel 
stated that he desired to be defended by the duly appointed
assistant defense counsel. This amounted· to a selection ot 
his counsel. At no time did it appear that he had made a bad 
ohoice, nor that he was not properly defended. So his substan
tial rights have not been attected by the erroneous but harm
less action of the court in excusing the defense counsel. The 
action ot the reviewing authority upon this record cured any
defect on this account. Bull. JAG, Feb; 1944, p. 54. 

-At the appropriate stage or the trial evidence ot 
two previous convictions were considered. The certificate 
ot previous conviction tails to show the dates ot the commission 
ot the previous crimes. It does, however, snow that the sen
tence upon one of such previous convictions was approTed 5 
October 194.3 and the other .31 December·1943. 

The crim.'e here charged was committed on 9 March 1944. 
Accused made no objection to the introduction ot the abstract 
copy ot his 2ervice record when it was ottered in evidence 
tor the purpose ot showing previous convictions. -In the 
absence or such an objection the crimes may be deemed to have 
been committed within the statutory time and the evidence 
thereby properly received. (CM CBI 140).. ' 

During the course ot the examination ot Sgt. Brown 
(R.29) the trial judge a4vocate pointed out to the court that 
Sgt. Brown was a hostile witness and requested a wider latitude 
ot examination than is ordinarily· allowed under the ciro·um
stanoes. This was granted under authority ot MCM 1928, par. 
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129'. No substantial rights ot accused was thereby adversely
affected. 

The atfidavit upon the charge sheet does not show that 
the accuser swore to the charges as well as the specifications.
The rule is "Charles and speoitications will be signed and 
sworn to substant ally an indicated on the torm". · (Par.Jl, 
MOM, 1928) (CBI 165). . 

6: The court was legally constituted and the sentence 

is within the authorized limits. The court had Jurisdiction 

of the subject matter and or the person of the accused. No 

errors injuriously attecting the substantial. rights or the 

accused were committed at the trial. The Board or Review is 

ot the opinion,,and it accordingly holds that the record ot 

trial is legally sutticient to support the tindings and the 


,sentence. 

, Judge Advocate ~t' 
·~~~ ,Judge Advocate 

~Judge Advocate 
ROB T • NE S 
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New Delhi, India, 
26 August 1944. 

Board of Review 
CM CBI# 181 

U N I T E .D S T A T E S INDIA-CHINA WING, .ATC ~ 
v. 	 ) Trial by amt convened on 

) 22 June 1944 at Misamari, 
lst Lt. Andrew G. Hood, Jr., ) India. To be dismissed the 
0-559939, Station # 6, ) service. 
India-China Wing, Air ) 
Transport Command. ) 

HOLDING by the BOARD OF REvlEV/
BEARDSLEY, VALENTINE and VAN NESS; Judge Advocates 

. 1. The record of trial of the above named officer has 
been.examined by the Board of Review and the Board of Review 
submits this, it$ holding to the Acting Assistant Judge Advocate 
General in charge of The Judge Advocate General's Branch Office 
tor China, Burma and India. 

2.· Accused was tried upon the following charge and 
specifications: 

. CHARGE: . ·Violation of the 95th Article of War. 

Specification l:· In that First Lieutenant Andrew 
G. Hood, Jr., Station 6, India.China Wing, Air ~ransport
Command having been officially entrusted with United 
States Mail consisting of letters written by Enlisted 
Men of the United States Army for phe purpose of censoring
and posting same, did, at or near Misamari, India, on.or 

·about.22 	May 1944 wrongfully and unlawfully request
First Lieutenant James w. Wimberley, Air Corps, to burn · 
said letters and a United States Mail pouch or to instruct 
a servant to burn said letters together with said United 
States Mail pouch containing said letters with intent to 
deceive.his superior officers-and the persons who wrote 
said letters into bel,4.eving that he, First Lieutenant · 
Andrew G. Hood, Jr~ had censored said mail and posted . 
the same and to prevent his superior otficers and the 
persons who wrote said lett·ers from knowing or disooyering
that he had failed to perform ths official duty of censor
ship and posting entrusted to him. '. . · . 

• •

Specification 2: (Deleted by the court upon motion 
ot defense). '· · 
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J. Upon arraignment of accused, the defense ma~e a · 
·motion to strike specification 2 on the ground of duplicity. 

. This motion was granted. Accused then pleaded not guilty to 
- and was found guilty of the Charge and specification l thereof, 
··and 	sentenced to be dismissed the service. The sentence was 


approved by the reviewing authority and the case forw~rded 

to the CoIII111anding General, United States Army Forces in China, 

Burma and India, for action under Article of War 48. The 

sentence was confirmed by the confirming authority. The order 

of execution was withheld and the record of trial transmitted 

to this office pursuant to the provisions of Article of War 50~. 


· 4. About the 14th of April 1944, approximately 200 man 
from the Misamari Station were sent over to Jorhat for JO day
temporary guard du~y (R.10) during an· invasion emergency· (R.66).
Captain Clements ·first comm.anded th~ detachment {R.10). Later 
it was comm.anded by a,Lieutenant Leslie (R.10). On May 6, the 
accused was sent over to Jorhat and he replaced Lt. Leslie in 
Comm.and {.R.8,ll,66). Lt. Leslie returned to Misamari, 7 May 

~,(R.8,11). Accused was ~he commanding officer of the detachment 

from 12 May to 17 May (R.67). No other commissioned officer 

was with the detachment (R.11). 


. Corporal Martin was acting 1st Sergeant during all 

o~ the accused's command period, 6 May to 17 May (R.11). The 

entire detachment returned to home station by air on 17 May

(R.8,12). Accused saw them off and returned alone in a jeep·

(R.21); arriving a~ Misamari, 18 May (R.8,12).


~. . . 	 . . 

. · The orderly room of the detachment .. was the back room 
of the.bat"racks and there·was a cigarette' carton or box in which 
the men·deposited mail for censoring (R.lJ,22,36)~ The letters 
were deposited unsealed (R.22,J5,.J6). on heavy days there might
be 100 letters (R.28) and the mail would be picked up by the 
commanding officer or else the mail orderly would take it over 
to the officer's (accused'§l)tent (R.14,22,26)". Lt. Hood usually
censored it in his tent (R.14). . . · . · 

· Incomin,.g mail was brought over ln a u.s. Mail bag,
and the same bag would be used to carry the censored mail back 
to the post office (R.14,15,22). After being deposited in the 
box tor _censoring the mairwas not returned to. the men (R.15).
Duri_ng the period from 6 May to· 17 May there was some censored 
mail posted at the post office (R.17). On the evening before 
the day they-broke camp, a box with approximately a hundred 
letters was taken to acaused's tent tor ~ensoring, by ~vt. Daniels 
,who was1i.the c .. Q,. and mail orderly (R.20). (29).. . 	 · 

I 

, ' . 	 . 

, · . Accused returned to his home station, Misamari on 
;18 h{ay 'and on 22 .May, was ordered to another station to.~ a _permanen,~ 
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change ot station (R.8,38). On 22 May, just before. his taking
off ,the aocused told a Lieutenant Wimberly, who lived in a 

basha directly. across tram the accused's (R.39) to dispose ot 

a sack of mail over in accused's basha (R.39), telling Lt• 
Wimberly to burn it, and dispose ot the sack also (R.40). The 

accused referred to it as old mail (R.54) and Lt~ Wimberly

thought 'ne me~t old personal letter~ (R.54). · · 


The next morning, 22 May (R.56), ab,Qut. 8:)0 .Q4. (li~6?) ~4 
right attar breakt'ast , Lt. Wimberly went to acou,,.e.d' s b.aQll,a, ',. · 

round the sack ot mail, and round it contained enlisted men's 

mail (R.41,.56), approximately one hundred pieces (R.57). · It 

was an ordin!lrY mail bag, with no look on it (R.41), a canvas 
u. s. Government Mail pouch (R.70). ·A tag on it said "Men on 

duty at Jorhat" or something to that et:f'ect (R.41-.,.42) •. Lt. 

Wimberly called to a nearby ottioer, Captain P'anzen,. and the 
tV«:> examined the mail (R.4l,S6,60) and then tur~•d it over to 
~t. Sorrough, the area military e:x:eoutive (R.41,57). J 

. . . There was no other bag, nor anything .else, in the ·room 
· (R.4l,6J·r64). The letters were unsealed and uncensored (R.42, 
57,63,691 and Lt. Sorrough recognized the names of men in his 
area who had been in the.Jorhat detacbment (R.62,6J). Lt. 
Sorrough turned the ·bag of mail· over to the Exeoutive Officer 

(Rr64,68169) and later that day at the office.of the Executive 

Ottioer \R.42) Captain Panzen and Lt. Wimberly inventoried the 

letters as listed by Ex.l (R.43,57) as directed by the Executive 

Office~ (R.70). Attar listing sender and addressee, o~ each 

letter on Ex.• l(R.58), the letters were turned back tor .censoring

and. mailing unsealed (R.45). • · 

There were 109 letters (R.70). The names o~ the senders 
on Exhibit'l were identified by the acting lst Sergeant as men . 
stationed with the Jorhat detachment (R.·16). ·capt. Herndon, 

the Executive Officer reQognized the uncensored letters as·being

written by the men on detached service at Jorhat (R.69) dated 

variously :f'rom 6·May to~12 May (R.69). Sever~l men identified 

the addressees listed on Ex. 1 as friends or relatives they had 

addressed letters to, and had deposited in the box tor censoring 

by the.accused, during 8 May to.17 ·May (R.-23,24.).- One witness 

identified· five letters (R.J2,.3J,34). · 

. . t : ,. . , . r • • . ;.. , , , , 

. -The accused maae the comment, voluntarily, that ~the work 

piled up on' me and I thought I'd get rid of·it" (;a.73)'. 


. . ·. . . . . . . . ' 

.uw OBI cir. 44, ·21 .A.prii ·1941.., ~d WIY.00 66, 12 May 1943 
were. Judiclally noticed, establishing responsibility tor censor-· 
ship ot all mail of enlisted personnel ot his command, upori the 

· company or unit commander (R.7.5) • • 
r 

... , 

· 5. : ·The evidence oonolusively shavs that ac.cused was the 
oomtilanding ott'ioer ot the unit ot appro:x:1mate1y ~00 soldier.$\-.: 

. . . . . ' 
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sent from Misamari to Jorhat for temporary guard duty, from the 
12th to the 17th of May 1944 and as such, was under section II, 
par. 27, TC 15, War Department, 16 February 1943, "Responsible·
for the censorship of all'{'Dl.ail (except blue envelopes) of ·' 
enlisted men of his command." The same training circular,· in par.
28 recites• "Mail will be received from enlisted personnel in 
un~ealed en;elopes ready for mailing or in sealed b:J.ue envelopes",
and further in paragraph 22 it is said: "All priva~e communi
cations of individuals in a theater ot operations are subject to 
censorship and such delay in transmission as may be deemed necessary
by the military authorities in, interest of security. Generally, · 

.however, mail should not be held more than 48 hours, and then only.
with the express knowledge and approval of the chief base censor." 
Circular No. 44 USAF, CBI, 27 April 1944 amplifies the duty of 
accused in this respect and nowise diminishes his responsibility.
This put the duty and respbnsibility of censoring and posting
expeditiously all mail of the enlisted·personnel of his command 
including that in question squarely upon accused. 

The evidence clearly shows that the mail which was committed 
to his charge was mail to be censored by the commanding officer 
or by some authorized person by him properly delegated as dis
tinguished from the "blue envelope" mail which is to be handled 
in a. differen.t manner;. · · · · .


I .. 

· A servicable and satisfactory means was provided tor , · . 

handling the uncensored mail of the· enlisted men of this detail 

and 109 pieces of such mail was properly handled through the 

means thus provided and delivered into the possession and-in the 

quarters o:f· accused, who himself took this mail still uncensored 

back to his home. station and into his basha where it. was found 

by Lt. Wimberly who had been directed by accused to take the mail, 

burn it up or cause it to be burned and to also destroy the United 

States mail bag in which the mail had been transported. This 

mail bag was so labeled as to make it perfectly clear that it 

contained men's mail. The mail was dated from 6 May to 12 May

and was retained by accuse~ until 22 May. The fact that the work. 

piled up on accused gave him no reason or excuse for the .method 

he sought to employ in disposing of it. · . · · . . . . 

.The only evidence offered for the accu~ed was directed to 
an impairment of hearing from which Lt. Wimberly was suffering 
at the time and prior to the time he was directed by accused to 
destroy the ma;1 and its container.· The probative tendency of 
_this evidence in the light of the positive and unequivccW. state
. ment of Lt· W1mberly that he did hear and clearly under.stand 
accused is too feeble for serious consideration. · . · 

itOne of.life's finest fiduciary relationships $Xists· between 
a un ~omm.ander and the enlisted personnel o:f his com.ma.rid and 


., . 
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this relationship should be guarded with jealous care. It is 
ditfieult to conceive o'f' a we,y to more completely disrupt: and 
destroy disciplined comradeship than tor the commanding otticer 
to break faith with his men. Accused employed an excellent ' 
method to accomplish this end when ·he sought to delay· and· 
destroy personal. mail ot the men ot his co:mz;i.an.d. Letters to and... 
from the people back home are a great stabalizing taotor in the 
morale ot the armed torces. There was, in the opinion ot the' 
Board of Review, abundant competent evidence ~o support the 
findings of the court. · · 

The court was legally constituted and had 'jurisdiction both 
of the person ot accused and the subject·matter ot the ottense. 
No errors injuriously affecting the substantial rights.at accused 
were committed during the trial. The punishment is authorized. 
The record ot trial.is legally sutfioient to support the finding;

, and sentence. ' 
' . 

'\ ',' 

Judge Advocate 

o' I 
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CM C:E}I ;¥ 181 {Hood·, Andrew· G. Jr.,) 1st Ind. 

BRANCH OFFICE OF THE JUDGE .ADVOCA'+'E GE11ERAL with UsAF, CBI, 
APO 885, c/o Postmaster, New York, N. Y., 2 September 1944. 

To: The Commanding General, Headq_uarters, US.AF, CBI, .APO 88$, 
u. s. A:rmy. 

1. In the case of 1st Lt·. Andrew G. Hood, J"r., 0-559939, 
Station ·#6, India-China W'ing, Air Transport Command, attention 
is invited to the for ego ing holding by the Bea rd of. Review 
established in this Branch Office of The J"u4ge Advocate General 
that the record of trial is legally sufficient to support the 
findings and sentence, which holding is hereby approved and 
concurred in. Under the provisions of Article of War 5O~, you 
now have authority to order the execution of the sentence. 

2. When copies of the published orders are forwarded to 
this -office, they should be accompanied by the foregoing hold
ing and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the 
record in this case, it is requested that the file number of " 
the record appear in brackets at the end of the published order 
as follows: (CI~ CBI 181}. 

i • • SEMAN, 
. Colone , J.A~G.o.,· . 

Acting Assistan Judge Advocate General. 

(Sentence ordered executed. GCW 8, cm, 6 Sep 1944) 
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New.Delhi, India, 
JO July.1944. 

Board ot Review. 
CM CBI # 184. 

UNITED STATES ) SERVICES OF SUPPLY USAF, CBI. 
) 

v. ) Trial on 26 June 1944, by GCM 
) convened at Calcutta, India. Dis

Private James s. Champion, ) honorable discharge, total for
34750590, Company D, Casual .) feitures, oontinement at hard labor 
Detachment RG-250-AAA. ·. ) tor 10 years. USDB nearest port 

) ot debarkation. 
) 

~~--~-H-O_LD..,_IN....,.G--by--~-h_e__ ..........-0-F--RE~VIE---w--~-.-----'
B_OARD"~ 
BEARDSLEY, VALENTINE and VAN NESS, J\ldge Advocates 

1. The record ot trial in the case of the above named' 
soldier has been examined by the Board of Review, which submits 
this its holding to the Assistant Judge Advocate General in 
charge or The Judge AdVe>cate General's Branch Office tor China, 
Burma and India. 

2. The accused was tried on the following charges and 
specification: 

CHARGE: .violation or the 86th Article of War. 

Specification: In that Private James s. Champion,
unassigned casual of Code RG-250-AAA, being on guard

· and posted as a sentinel at a road block, Ammunition 
Area, Kanchrapara, India, on or about lJ May 1944, · 
did leave his post before he was regularly relieved. 

ADDITION.AL CHARGE: Violation or the 65th Article or War. 

Specirication l: In that Private James s. Champion,
Co. D. Casual Detachment RG-250-AAA., having received an 
lawtul order from Cpl. James E. Eubanks, a non-commission
ed. officer who was then in the execution of his office, to 

_stand at attention, did at the.Stockade Base Section No. 2, 
Kancb.rapara, India, on or about JO May 1944, wilfully
disobey the same. ; 

Specification 2: In that Private James s. Champion,
Co. D. Casual Detachment RG-250-AAA, did at th'e Stockade, 
Base Seotion No. 2, Kanchrapar·a,, India, on or about 30 
May 1944 assault Cpl. James E. Eubanks a non-commission
ed officer who was then in execution ot his ottice, by
striking him on the face and head with his fist and club. 
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Specification 3: In that Pvt. Jam.es s. Champion, Co. 
D casual Detachment RG-250-AAA, did at the Stockade Base 
Section No. 2, Kanchrapara, India, on or about 30 May
1944 assault Sgt. Herbert G. Sommerfeld a non-commission
ed officer Who was then in the execution of his office, 
by striking him on the head and body with a club. 

3. Accused pleaded not guilty to and was found guilty or 

all the charges and specifications. He was sentenced to dishonor

able discharge, total torteitures, and oontinemen~ at hard labor 

tor 10 years. The sentence was approve~ by the reviewing authority,
who designated the United states Disciplinary Barracks nearest the 
Port ot Debarkation in the UnitedStates as the place or confinement. 
The order of execution was withheld and the record of trial for
warded to this office pursuant to the provisions ot AW 50i. 

4. Accused is a city youth (R.6~18), 23 years old, who is 
afraid of/the dark, and tor that reason was not placed on guard , 

'duty when stationed in the United States. After arriving in India 
and prior to 12 May 1944, he had communicated his fears to his 
superiors (R~6-12) and had been placed on kitchen police instead 
ot guard duty {R .6-18). on the night or 12-13 May, he was placed 
on guard duty, and was posted as a sentinel tor the third relief 
from hours 1200 to 0400 (R.6-1), at post two miles from the guard 
tent, guarding ammunition at a road block 1R.6-3). Without being
relieved from·his post, accused left it and went to the guard tent 
about hours 0130. There he handed his rifle to the sergeant of 
the guard (R.6-2) and said that he had come back because he was 
soared and wanted to save his skin. "He looked pretty· scared". 
At this post, the howls of jackals and the wailing music of the 
Ghurkas could be heard {R.6-J). The officer of the day directed 
that he be. placed in arrest in quarters, and ~othe~ guard was posted. 

5. On JO May 1944, accused was a prisoner in the stockade. 
About 1800 hours, when the prisoners were lining up for chow,the 
order was given to come to attention. "Champion failed to obey.
Corporal James E. Eubanks, Company A, 792nd MP Bn., said to accused, 
"I am giving you a direct order" 1 and Champion replied that he did 
not have to remain at atte~tion \R.6-4). sergeant Herbert G•. , . 
Summ.erfeld of the same organization started ·to march the other 
prisoners to their tood (R.6-4), at which accused.observed, "If 
you think I am going to miss a meal, you are crazy as hell". 
Corporal Eubanks went toward him. From this point, the evidence 
is in considerable conflict as to just what occured. Aooording to 
Sergeant Summerfeld and Corporal Eubanks, accused "jumped" Eubanks, 
who hit him over the head with his -club (R.6-4). About 10 to 15 
prisoners broke ranks and with accused took the club from Summerfeld 

_and Eubanks, and beat, struck and kicked the~. The fight lasted 
10 or 15 minutes (R.6-5). Accused had Eubanks' club during the 
melee, and with it struck a blow which broke Eubanks' collar bone, 
and dislocated his shoulder •. sergeant Summerfeld was struck by 
accused bot~ with his fists and with the club (R.6-S). ·The.officer .. 
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or the day called other guards, and the disturbance was suppressed
by the display of their rifles. The non-commissioned otticers are · 
substantially supported in their testimony by the otticer ot th~ 
day, 2nd Lieutenant Donald c. Lawrence, who test"itied (R.6-10) that 
accused refused to tall in for mess until he found his mess gear, · 
and then refused to tall out or line when so directed; that Corporal
Eubanks to enforce compliance with his orders took him by the arm 
to lead him trom the mess line; that accused bore Eubanks to the 
ground and Sergeant Summ.erteld went to the latter's aid; and that 
witness thought a riot possible and went to the guard, house-tor 
guards (R.6-10). Witness saw accused strike Corporal Eubanks with 
his fist, and saw Sergeant Summ.erteld struck by several other 
:prisoners, but not by accused (R.6-11). Accused testified that he 
went to get his mess kit, and the Corporal yelled, "Don't you know 
what attention is", and told him to get in line. The Corporal
told the sergeant to take the others, and said to accused, "you 
come here", and grabbed him. Accused told him to take his "damn ~ 
hands ott me". The corporal pulled out his stick and "lit into" 
accused (R.6-18). In the ensuing tight, accused go~ Eubanks down, 
and sergeant Summ.erteld came, picked up the club, and began to 
strike accused on the head and body. Accused grabbed his teet and 
got him down. All three tried to get the club. Accused got it 
and hit one ot them on the head (R.6-19). The testimony or Privates 
Clarence A. Barnes (R.6-13; R.6-15), Charles E. Barnes (R.6-15);
(R.6-16) and Andrew were(R.6-16-R.6-17) all tallow prisoners in the 

·stockade, substantially agreed with accused's version. Where the 
·evidence is this sharply in conflict~ it is tor the court to weigh
the ·evidence, judge ot the credibility of such irreconcilable 
testimony, and determine where the truth lies. It is in a much 
better position to do this than any others, since it has the 
opportunity to observe the manner, conduct and demeanor or the 
witnesses, while testifying, and to observe their apparent trank
ness and tairness or lack or frankness and tai:i,iess while on the 
witness stand. The court thus can best determine the apparent
truthfulness or untruthfulness of the witnesses. There ls sub
stantial testimony to support the conclusions reached by the. court. 
Accordingly, we have .no power to substitute other conclusions tor · 
those reached by the duly authorized triers.or the tacts. 

: . ,
6. A grievous error was 'Co:mm.1tted by the president or the . 

court, the law member untortunate1y being absent, when he overruled 
the defense objection to the highly improper question put on cross 
examination to the defense witness, Private Clarence A. Barnes, · 
"How many times have you been court-martialed" {R.Q~l5), to which 
question the witness was thus forced to answer, "Six times". This 
question;ought not. to have been put by the trial judge advocate 
(MCM 1928, par. 120c, ibid., 124b). It this witness had in fact 
been convicted of offenses involving moral turpi~ude or,other
wise of such nature as to affect the' credibility ot this witness, 
the trial judge advocate failed in 'his dut~y in not· seeking, in 
the proper manner, to prove such previous. conviotio~s. 'By this 
improper question, under the imprimatur .o:t the ruling of the 
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president of the court·, suspicion was wrongfully oast upon the 
veracity of this witness. After careful consideration of all 
the evidence, however, we are of the opinion that it would be 
unreasonable to say that the result ot the trial would have 

. ·--been different had the objection to the improper question been 
sustained, as it should have been. It follows that the sub
stantial rights ot the accused were not prejudiced b! t~s error. 

n . . 

.7. The ·terrors ot the night and accused's unreasoning tear 
.ot howling Jackals and other noises can not be said to turnish 
legal justitication or excuse tor his abandonment ot his sentry· 
post. The consequences might have been serious. Nevertheless, 
we a~e strongly in accord with the following statement, which 
appears in paragraph 5 ot the excellent review which the statt 
judge adTocate submitted to the_ reviewing authority: 

/, 

"" *: 
,. 

* * ,because ot this soldier's reasonably
. good ·prior military record, * * * it will also 
·be recommended that, at some time before this 
pri_soner leaves this Theater,· a General Oourt
Martial Order be made at this Headquarters
remitting tive years ot the continement at 
hard labor which has been imposed." 

· . 8. The court was legally constituted and the sentence is 
!dthin authorized limits. The court had Jurisdiction ot the 
subject matter, and ot the person ot accused. No errors oooured,
which can be said to have substantially atteoted aooused•s .. 
substantial rights. The Board ot Review is ot the opinion, and 

, theretord holds, ~that the record ot trial is legally sutfioient. 
to l;lUpport, the sentence. · 

. . ' 

~· Judge Aclvooata 

>~·~~ , Judge Advooata 
. · ITIMOU T. VALENTINE 

, Judge Advocate 
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New Delhi, India, 
25 July 1944•. 

Board ot Review 

CM CBI #.188 
 . 
UNITED STATES 	 ) SERVICES OF SUPPLY, USAF, CBI. 


) 

v. 	 ) Trial. by GCM, convened at APO 689, 

) c/o Postmaster, New York, N.Y., 

Pvt. Lee A. Mitchell, ) 7 June 1944. Dishonorable dis
39119066, Headquarters ) charge, total torteitures and 

Detachment, 518th ~uarter ) continement at hard labor for a 

master Bn. (Mobile) Services ) period ot 3 years. United States 

ot Supply. · ) Penitentiary nearest the Port ot 


) Debarkation is the place ot con
) tinement. 
) 

HOLDING by the BOARD OF REVIEW 
BEARDSLEY, VALENTINE and VAN NESS, Judge Advocates. 

1. The record of trial in the case of the soldier named 

above has been examined by the Board of Review and the Board 

submits this, its holding, to the Acting Assistant Judge Advocate 

General in charge o~ The Judge Advocate General's Branch Office 

in China, Burma and India. 


2. Accused was tried on a single charge, Violation ot the 

9Jrd Article ot War, and one specitication thereunder alleging 

an assault with intent to do bodily harm on Private Fred Cardoza, 

by_cutting him on the head, chest, and arm, with a dangerous

instrument to wit, a knife. , To the charge defendant pleaded

"not guilty of violation of the 93rd Article ot War but guilty 

ot the 96th Article ot War", and to the specification he pleaded

guilty, except the words "with intent to do him bodily harm, commit 


·and 	assault upon Private (N"aIT) Cardoza, by cutting him on the head, 
chest and arm, with a dangerous instrument to wit, a knife", sub
stituting therefor, respectively, the words "wrongfully strike 
Private (NMI) Cardoza on the head, chest and arm, with a knife", 
ot the excepted words'not guilty, of the substituted words guilty.
Accused was found guilty of the·speoification and the charge and 
sentenced to.be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, and to be confined at 
hard labor ft>r a period of three · ( 3) years. The reviewing authority
approved the sentence and'designated the u. s. Penitentiary nearest· 
the port of debarkation·as the place of confinement but.withheld 

execution and.forwarded the record ot trial to The Judge Advocate 

General•s Branch Oft'ioe·tor China, Burma and India in accordance 

with, the provisions .ot Article of .. War 50;!. · 
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3. Accused and Cardoza both were prisoners contined at 
hard labor in the stockade at Base Section Number Three, Services 
of Supply. on the morning of 25 March 1944 the prisoners ~ere 
lined up and marched into the mess hall (R.11,13,16,19,22) for 
breakfast. Accused and Cardoza were seated on opposite sides ot 
the table (R.17). According to Corporal Don F. Hurley III, 502 
MP Bn. who was on guard, accused arose from the table and asked 
to get some coffee. On his return accused "set his ,.cup down about 
a table away from •••his place ••• and made a dash towards Cardoza•s 
back". (R.11). Pvt. Keith Kemper, Co. A, '502 MP Bn~, testified 
that he saw the incident and when asked it he saw anything in 
Mitchell's hand he answered, "Not until I heard Cardoza holler that 
he had cut him, I seen a knife." {R.20). The knife was an·old · . 

·	u. s. Scout Knife or Army Scout Knife with blade 4 inches long and 
was taken away from accused with the blade open while in the mess 
hall (R.23). Later at the dispensary witness had a better chance 
to observe the knife.and saw blood on it. (R.22). ·After the two 
were separated, Cardoza ran. Later he was treated at the dis-· 
pensary by Captain Donald Williams, MC, who testified tlat he 
suffered three separate distinct wounds: one-in the scalp an inch 
long which penetrated the soft tissue and was stopped by the . 
oranium; a second in the chest wall penetrating cartilage .to the 
third rib; and a third in the right arm apout three inches below 
the .shoulder j9int, a flesh wound about 3/4·inohes deep. Witness 
sutured all three wounds which were bleedingprotusely (R.6). · 
The wounds were inflicted with a dull instrument which might have 
penetrated both the head and chest it it had been sharp (R.7).
The evidence shows that there had been no other disturbance that 
morning. (R.12,17,20) but the day before as evidenced by Cardoza•s 
testimony (R.25) Cardoza had hit accused in the eye as a result 
ot an argument in which accused had said that Cardoza"••• is 
not a man". Evidence or other witnesses corroborated this testimony
(R.28}. The knife was not introduced as an exhibit at the trial. 

4. The accused was properly tound guilty or the charge and 
specification under AW 93. Under AW 96 assaults may be charged
which lack elements or the aggravated assaults denounced by AW 93. 
Evidence does not sustain the contention or the defense that the 

:charge should have been under the 96th Article or War. Accused · 

was properly tound guilty or the aggravated assault charged and 

not merely of.the lesser included offense or assault and battery

to which he pleaded guilty. 

"A deadly weapon is not one .that must or may kill. 
It is an instrument which is ·likely to produce death 

. or a great bodily harm under the circumstances or its 
use. The. deadly character of the weapon depends 
sometimes more upon t~e manner or its use and the 
condition or the person ass~ulted than upon the· . 
intrinsic character ot the weapon i tselr." State v. · ; 
Archbell, 139 N .c. 537, 539; . 51 S.E., SOl. · .. 
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In CM CBI No. 91 the Board of Review·c.ited the above decision 
with approval together with State v. Sinclair, 120 N.C. 60J; 
27 S.E. 77; State v. Norwood, 115 N.C. 789; 2o·s.E. 712; 44 
A.N., s.R. 498, and held that a stone was such a dangerous
instrument that when hurled by the proper persons with the 
proper intent might cause death or serious.bodily harm. There 
can be no doubt but that the evidence that a knife with a tour 
inch blade was used in such a manner by attacking_Cardoza and 
in cutting him on the head, chest and arm was proof such as to 
warrant the court in reaching the conclusion that the knife was 
a dangerous weapon even though it was old and dull. It would 
have been better procedure to have introduced the knife in 
evidence, but the evidence ot the manner of use ot the weapon
and the nature ot the use made ot it was sufficient. · 

5. The court was legally constituted and the sentence is 
within the authorized limits. The court had jurisdiction ot 
the subject matter and the person of accused. No errors in
juriously aftecting the substantial rights ot accused were 
committed at the trial. The Board of Review is ot the opinion
and accordingly holds, that the record of trial is legally
sufficient to support the sentence. · 

a~ ·~ Judge Advocate 
~Bbsn' 

tv<. ·.v~
~ , Judge Advocate 
. ITIMOU • VALENTINE 

' 

~~JUdge Advocate 
0 • s " 
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New Delhi, India, 
28 Jul~ 1944. 

Board ot Review 
CM CBI # 190 

UNITED STATES ) SERVICES OF SJPPLY, USAF, CBI. 
) 

.v. ) Trial on· 19 June 1944, by GCM 
) convened at Calcutta, India. 

Private Norman Rose, Jr., ,) Dishonorable discharge, total 
33450337, 59lst Ordnance ) :rorteitures and continement at 
Ammunition Company. ) . hard labor tor ten (10) years.

) USDB nearest Port ot Debarkation. 
) 

HOLDING by th-e BOARD OF REVIEW 
BEARDSLEY, VALENTINE and VAN NESS, Judge Advocates 

., . 

1. The record of trial in the case of.the soldier above 
named has been examined by the Board of Review and the Board· 
submits this, its holding, to the Acting Assistant Judge Advocate 
General in .charge of The Judge Advocate General's Branch Office 
tor China, Burma and India. · 

2. The accused was tried on the following charge and 
specifications: · 

CHARGE I: Violation of the 6Jrd Article of' War•· . . 

Specification 1: In· that Private Norm.an (NMI) Rose 
Jr., 59lst Ordnance Ammunition Comp~ny, did, at Kanchrapara,
India, on or about 16 April 1944 behave himself' with dis
respect toward Kenneth Bixler, Captain, ~c, his superior
officer, by saying to him, "What do you mean I'm under 
arrest," "Who is .going to· arrest m!l?", "Oh t you• re an . 
officer, got two stars or bars, or something, but no son 
ot a bitch'n white officer is going to arrest me", "You 
make.me stop, nobody's going to make me stop, you mother
fuckers. I'm.from Brooklyn and I do as I Goddam please",
"Come in and get me, you mother-tucking Bastard", "You 
White mother-tucking Bastards, I have tucked your sisters", 
or words to that effect. · 

Specification 2: In that Private-Norman(~) Rose 
Jr., 59lst O~dnance,Amm.unition Company, did, at Kanohrapara,
India, on or about 16 April 1944, behave himself. with dis- . 
respect toward Edward s. Nance, 2nd Lt., II\f .; his superior 

., 
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officer by say.1.,ri.g to him, "No mother-tucking son-of-a-bitch 
cock sucker is going to arrest me", or words to that effeot. 

CHARGE II: Violation of ·the 64th Article of war. 
Specification 1: In that Private Norman (~} Rose 

Jr., Ordnance. Ammunition Company, did, at·Kanchrapara,
India, on or about 16April1944, strike· Kenneth Bixler, 
Captain ~C, his superior officer, who was then in the 
execution of his office, on the head with his fist. . . 

Specitioation 2: · In that Private .Norman (NMI} Rose 
Jr., 59lst Ordnance Amm.unition·Company, did, at Kanchrapara,
India, on or about 16 April 1.944, having received a law
ful command from Kenneth Bixler, Captain Q},[C, his superior
otfioer, to get out of the cab of the truck he had been 
driving, wilfully disobey the same. 

Specification 3: In that Private Norman .(NMI} Rose 
·Jr., 59lst Ordnance Ammunition Company, did, at Kanohrapara,
India, on or about 16 April 1941+, havin~ ~eoeived a law-. 
ful command from Edward S. Nanoe , 2nd Lt • , Int , his . 
superior officer, to get out of the cab of the truck he 
had been driving, wilfully disobey the same. 

3. Accused pleaded not guilty to and was found guilty 

ot all the charges and specifications. He was sentenced to be 

dishonorably diso~arged, to forfeit all pay and allowances 

due or to become due, and to be confined at hard labor for 

16 years. The reviewing authority approved the sentence, re

duced the period of confinement to 10 years, and designated

the United States Disciplinary Barracks nearest the port of 

debarkation as the place of confinement, but withheld the · 


· order of execution and forwarded the record of trial to this 
office pursuant to the provisions of AW 50i~ 

4. Captain Kenneth Bixler and 2nd Lt. Edward S. Nance 

were standing near the highway (R.4) in front otthe staging 

area at Kanchrapara on 16 April 1944, and saw accused driving 

an Army truck in an. unusual manner. The truck in its progress · 

lunged and swerved from one si~e of the road to the other · 

into and out ot the ditches at the sides of the road (R.;),

and finally stalled in a ditch at the intersection with another 

road, afte? knocking down three bambod fence posts (R.5).

Both officers ran to the intersection. Captain Bixler removed 

the ignition k&y from the dashboard, told accused that he was 

under arrest and ordered him to get out or the truok, ·to which 

accused replied, "No mother-tucking Captain is goi~,.S t~ put me 
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under arrest." Lieutenant Nance then told accused that he was 
under arrest and ordered him to get out of the.truck. Accused. 

· stated, "No mother fucking second lieutenant can put me Un.der 
arrest either." He then observed that "You are a bunch of white 

, bastards, I am from Brooklyn, .New York, and I will do as I 
damned please.''. Lieutenant Nance. testified that accused cursed 
him "in every manner possible, calling me a second lieutenant" 
(R.5). Among other things, accused said to the lieutenant, 
"You are a mother fucker, you're a grandm.anny fucker, you're 
a God damned ba..stard and a son of a·bitch" (R.5). Flying
Officer Peter Kelly, R.A.F., appeared on the scene and accused 
greeted him as a "God damned limey mother fucking son of a bitch 
of a bastard" (R.6). Both Captain Bixler and Lieutenant Nance 
ordered accused to get out of the truck, but he refused to 
obey.such orders. Captain Bixler stepped on the running board 
to open the d6or of the truck. ·Accused struck him on the head 
with his fist, knocking off the captain's hat (R.6,8). Upon
the arrival of a military police lieutenant, accused submitted 
to arrest with the comment, "I'll go wi.th you. You are my
friend" (R.6) •. Accused was intoxicated, but was able to 
distinguish between the'various grades of rank of the several 
officers· (R.5)., and;between British and American uniforms (R.7,9).
He could walk (R.8), and his speech was coherent (R.6, 8). 

5 •· Accused, after due warning of his rights, was sworn 
anq. ,testified that while driving the truck on official business,, 
he stopped to render assistance to some British soldiers who .. 
were having mechanical troubles with two trucks. One of them 
gave him a drink, wµich he thought was "bamboo juice", and he 
consumed tnree to four inches out of the bottle which was 
between a pint and a quart in size (R.11). He had drunk bamboo 
juice before, but never so much (R.12) •.He could remember 
nothing that happened after taking the drink, untii he awakened 
in bed the next morning. Major George o. Riggs testified on 1 

accused's behalf that the latter had served under his obser

vation for six months and performed his duties.in a very 

satisfactory manner. Witness saw accused daily, never knew 

him to be drunk or insubordinate, and he stated that accused 

was extremely courteous, well disciplined and always respect
ful (R.10). . · ~. . . . . . . . 

6. The members of the court, acting as reasonable men, 

could not do otherwise than"find that the accused had committed' 

the acts and made the disrespeot:rul statements set out in the 

various specifications of the charges. It must have been 


·equally clear to the members or the court, as it is to us,that 
at the time and place in question, the accused was drunk.and 
intoxicated. · MCM, 1928, par. 126a provides: · 

"Drunkenness. -- It is a general rule o:r law that 
" 

- J 
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voluntary drunkenness, whethar caused by liquors 
or drugs, is not an excuse for .crime committed . · 
while in that condition; but it may be considered 
as affecting mental capacity to entertain a. speo1- . 
tic intent, where such intent ,is a necessary
element of the offense." 

The. element ot specific intent does not enter into the detini~ion 
of the offenses of striking an officer, or of. behaving w1 th · 
disrespect to a superior officer• ··Accused testified· that the 
drinking of the "bamQoo juice" was under circumstances, trom 
which it is clear that the drinking was a voluntary act on his 
part. His drunkenness, therefore, can not relieve him ot the, 
legal consequences of those offenses. As to the ottense ot 
willful disobedience of the lawtul order ot a superior ottioer, 
whether or not.a specific intent be regarded as an element ot 
such offense, we believe there were tacts and circumstances in 
evidence from which the court could reasonably inter that accused 
knew what he was doing. Such was its province. 

'«•,, 

7. MOM, 1928, par. 126!,, also provides: 

"In courts-martial, however, evidence ot drunkenness 
of the accused, as indicating his state of .mind .at 
the time ot the alleged offense, whether it may be 
considered as properly affecting the issue to be 
tried, or only the measure of punishment to be 
awarded in the event of conviction, is generally·
admitted in evidence~" 

That the fact of drunkenness may under some 'circumstances be 
proper tor consideration by the court in determining the 
.severity of punishment seems implicit in the foregoing lan
guage. The accused was properly ~ound guilty of three cap~tal
offenses. As the court sentenced him to· dishonorable discharge,
total forfeitures and confinement at hard labor for 16 years,
it is apparent that the fact ot his intoxioation was given
consideration by the court in assessing the punishment to be 
awarded theao.cused. Al:though·under all. the circumstances, 
the penalty adjudged by the court may seem somewhat·severe, 
it was well within the prescribed limits. The reviewing
authority has reduced the period of confinement to 10 years.

' .' 

8•. The court was legally.constituted and the sentence 
is within the authorized limits. .The court had Jurisdiction ' .of the subject matter and of the person of the accused. No 
errors injuriously affecting the su?stantial ri~ts ot accused; 

• 
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were committed upon the trial. The Board or Review is or the 
opinion and accordingly holds that the reoord of trial is 
legally sufficient to support the sentence. 

~ Judge A~vocate
G B . S 

'~7.~ .. Judge Advocate 
, ITIMoUs T. VALENTINE 

, Judge Advocate 



• 




WAR DEPARTMENT 
BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL (aJJ)

WITH THE 
UNITED STATES ARMY FORCES CHINA BURMA INDIA 

New .Delhi India, ·· 
. l 

' 
Board ot Review, 

Cl4 CBI f 192. 


UNITED STATES ) 


v•. 

Pvt. Raymond GAUTHIER, ll04S.5.57·, 
Hq & Hq Sqdn, 25th SerTice Gp., 
Xt Bomber COlmiland. 

1
August J.944. 

·XI ·BOMBER COMMA.ND 

!'rial by G<U S July 1944 at 

APO 493, c/o·Postmaster,

New York, N.Y. Dishonorable . 

discharge, total .torteitures 

oontinem.ant at hard labor tor 

10 years. ~e Ea.stem Bre.JJOh, 

USDB, GreenhaTen, N.Y., 1• 

place ot c ontinement. 


HOLDING of .the BOA1'Ui of.Dvlii 
BEARDSLEr, VALENTINE am VAN NESS, Judge Advocates . 

l. The record of trial in the case at the soldier above 
named has bean examined by the Board ot Review and the Board 
submits this, its holding, to the Acting Assistant Judge Adv
ocate General in charge ot The Judge Advocate Gemral 's Branch 
Ottice tor China, Burm.a and India. 

2. Accused was tried on the following charges am speci
1'ications: 

CHARGE I: Violation ot the 6lst .Article ot war. 
Specitication l; In that Private Raymond Gauthier, 

Headquarters & Headquarters Squadron, 25th Servi9e Group,
did, without proper leave, absent himself tram his proper
Organization and station aboard the United States Arm7 
Transport Athos II at Fremantle, West Au.,tralia from about 
1200 9 April 1944-to about 2400 9 April 1944· 

Specitication 2: · ID. 1ihat· Private Baymond Gauthier, 
Headquarters & Headquarters Squadron, 25th Service Group,
did, without proper leave, absent himself fran. his proper
organization and station aboard the United States Army 
Transport-Athos II at Fremantle, West .Australia trom 
about.1200 11 April 1944 to about 2400 12 April 1944• 

CHARGE II: Violation ot the 64th Article.of War. 

Specitication l: · In that Private Raymond Gauthier, 
Headquarters &'Headquarters Squadron, 25th Service Group,
haTing received a lawtul command from lst L~. Edward McDowell 

- l 
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his superior off'icer, to remain on lx>ard the United States 
ArmY Transport Athos ll, did at Fremantle,. West Australia, 
on or about 11 April 1944, willtully disobey the command. 

Spec1t1cation 2: In that Private Raymond Gauthier, 
Headquarters & Headquarters Squadron, 25th Service Group,
havi11g received a lawful command trom Captain Williem E. 
Boyle, Jr, his superior otticer, to return to the United 
states Amy Transport Athos ll am report tqthe Otticar ot 
the Day or Officer ot the Guard, did, at Perth, West 
Australia, on or about 12 April 1944, willfully clisobey 
the oo:mmam. 

CHARGE Ill: Violation at the 65th Article ot war. 
Speo1ticat1on: In that Private Raymond Gauthier, 

Headquarters & Headquarters Squadron, 25th Service Group,
having received a lawful order trom First Sergeant Thomas' 
B. Harton, Jr., a non-commissioned, otticer who was then 
in the execution ·or his ottioe, to remain on board the 
United States Arm:y Transport Athos ll, did, at Fremantle, 
West Australia, on or about 9 April 1944, w:Ultully dis
obey the same. 

3. Accused pleaded not guilty to Charge Ill and its speci
tication but guilty to all other charges and specitications.
He was f'oUJJd guilty of all charges and specifications and sen
teneed to. be dish,;morably discharged the service, to torteit 
all pay and allowances due or to become due, and to be contined 
at hard labor tor 10 years. The reviewing authority approved
the sentence, withheld the order ot execution pursuant to AW 
50t and forwarded the record at trial to the luige Advocate . 
General's Branch otfioe tor China, Burma, and ::tm1a. The 
Eastern Branch, u. s. Disciplinary Barracks, Greenhaven, New 
York was designated as the place ot cont'1Dement. 

4. Accused's plea of guilty admitted every element necessary 
. to constitute the crime alleged in each charge and specification 
to which he pleaded guilty and thereby eliminated the necessity 
tar the introduction of' proot ot those crimes. The et:f'ect o:f' 
his pleas ot guilty was thoroughly explained to him and he was 

· g1 ven am.pl e opportunity to change it it he so desired or it he 
telt that his rights were thereby Jeopardized (R.6). · 

We, therefore, desn it unnecessary to recite the evidence 
bearing upon or to discuss these Charges and specifications. 

5. The evidence upon which the court toum accused guilty 
ot Charge llI and its specitication was given by ls t Sergeant
Thomas B. Harton, lr., Headquarters, Base Service Squadron S6th 
Service Group, or which organization accused was a member (R.16). 
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Harton was on duty with his organization on 9 April. He met 
acoused outside the door of the Transport Commander's Office 
while the transport was docked at Frama.ntle, Australia. Harton 
said to accused, "Gauthier, you know you aren't Slt>POSe to go 
to town today", to which accused answered, "Yes". (R.16). To 
a quest ion, "Did you give him. an order on that .day?" Harton 
answered, "Yes, s1r." However when asked to give the axaot 
words used.by him, sergeant Harton to accused at t~e time in 
question said, ":Private Gauthier, I suppose you know you aren't 
to leave the ship." Accused a!IS11ered, "Yes, Sergeant•. Nothing
else was said. (R.18). Accused did go to town on the-9th. 
(Pros. Ex. 2). The order or command comtempl'B.ted by the Article 
of War under which the.accused is charged must be an express 
ani personal one and ot a specitio character addressed or given 
to accused in person. (Winthrop~• Militar:y Laws and Precedent 
(1920 reprint) page 57.3). In the opinion of. the Board, the · 
language used by Sergeant Harton does not come within the rule 
and the evidence in this record is not sufficient to sustain 
the timing on Charge III and its specification•. 

The specifications allege that the offense occurred at 
P'remantle, west Australia and the proof shows that it was at 
Perth, Australia, a town about ten miles from Fremantle (R.12).
This slight variance is immaterial. Dfa. Ops. JAG 1912-40. Seo. 
395 (46). 

The punishment. is authorized. 

6. The court was legally constituted and had jurisdiction 
ot the person of accused and of the subject :matter of the of
fenses. The record is not legally sufficient to support the 
findings of guilty ·un:ler Charge III and its specification, but 
is legally sufficient to support the findillgs of guilty under 
all the other Charges and specifications, and to support the 
sentence, .am the Board ot Review so holds. 

/ #I . ' . ~-),
~,I~. .. ,JlJdtge .Advocate. 
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New Delhi, India, 
1 August 1944. · 

Board of Review 
CM CBI # 193 . 

UNITED STATES ) SERVICES OF SUPPLY USAF, CBI. 
) 

.v. ) Trial by GCM 26 June 1944 at APO 
)· 689, c/o Postmaster, New York, 

Pvt. Paul (NMI} Wellons, ) N.Y. Dishonorable discharge, total 
33228604, Co. A, 849th } forfeiture, confinement at hard 
Eng. Avia. Battalion. 	 ) labor tor ten (10} years.

} 

HOLDING by the BOARD OF REVIEW 
BE.ARDSLEY, VALENTINE and VAN NESS, Judge Advocates 

1. The record of trial in the. case of the soldier named, 
above has been examined by the Board of Review and the Board· 
submits this, its holding, to the Aoting Assistant Judge Adv
ocate General in charge of The Judge Advocate General's Brandl 
Office for,China, Burma. and India. 

, . 2. Accused w;as tried o.n the following charges and 
specifications: · . , 

CHARGE I: Violation of the 96th Article of War. 

Specification 1: In that Private Paul (NMI) ~ 
Wellons, Jr., 33228604, Company "A~, 849th Engineer
Aviation Battalion, was at Nam Yung, Ledo Road, on'or 
about March 6, 1944, disorderly in camp. · · 

Speoifioation 2: In that Private Paul (NMI) ,_ 
Wellons, Jr., 33228604, Company "A", 849th Engineer = 
Aviation Battalion, did, at Nam Yung, Ledo Road, ori 
or about March 6, 1944, through carelessness, discharge 
a service xifle in his tent. 

. Specification 3: ·In that Private Paul (NMI.)
Wellons, Jr., 33228604, Company "A"; 849th Engineer
Aviation Battalion, having received a lawful order from 
Capta1n Richard P. Moore to surrender his rifle, the 
said Captain Richard P. Moore being in the execution of 
his office, did,·at Nam Yung, Ledo Road, on or about 
March 6, 1944, fail to obey the same. · 
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CHARGE II: Violation of the 64th Article of War. 

Specification 1: In that Private Paul (NMI) . t 

Wellons, Jr., 33228604, Company "A", 849th Engineer
Aviation Battalion, did, at Nam Yung, Ledo Road, on or 
about March 6, 1944, lift up a weapon, to wit a rifle 
against Captain Richard P. Moore, his superior officer, 
who was then in the execution of' his offic~. 

3. Accused pleaded guilty to specifications l and 2 of 

Charge I, and not guilty to specification 3 of Charge I.and Charge

I and Charge II and its specification._ He was found guilty of all 

Charges and specifications, and was sentenced to be dishonorably . 

discharge the.service, to forfeit all pay and allowances due or· 

to become due, and to be confined at hard labor at such place as 

the reviewing authority may direct for ten years •. The.reviewing


'authority approved the sentence and designated the u.s. Dis-· · 
. ciplinary Barracks nearest the port of debarkation in the United 
·states as the place of confinement •. The execution of' the sentence 
was withheld pursuant to AW 50i and the record of trial forwarded 
to Judge Advocate General's Branch Office for China, Bul'Jlla and India. 

4. This is a companion case to th~t ~i Private Jam~s (NMI)
Edwards (CM CBI # 196). The appointing authority authorized a 
common trial of accused and Private Edwards. In the absence of 
objection by either accused, such a trial was had. Attention is 
invited to our holding in the case. of' Private Edwards (CM CB~# 196). 

EVIDENCE FOR THE PROSECUTION 

5. While Lieutenant-Colonel, Hiatt and·Captain Moore were 
:at supper, shots were heard in the camp area. Lt. Colonel Hiatt 

sent Captain Moore to investigate (R.7,14). At the tent area, he 

saw Corporal McKnight, accused and Edwards, the latter two with 

rifles. Accused and Edwards had been tiring in their tent (R.25,

28, 31). Edwards was just outside the tent and accused was crouch

ing in the doorway. Capta~n Moore entered the terit and asked why· · 

they were tiring. Receiving.: no satisfactory reply, he asked · 


· Edwards for his rifle. Edwards said~ "No, I am. not going to give 
you my rifle. It's loaded". Edwards attempted to remove the clip.
As .he turned around, Captain Moore reached for the rifle. At that 
time he heard accused slip a-cartridge into the chamber of h~s gl.ln. 
Accused pointed it at .the Captainand said, "Don't tate that ritle." 
Then he said,. "Do you want my ritle, too?" (R.15). Captain Moore 
said,· "Certainly". (R.16), and accused .replied, "I'll give it to you; 

. but the way I am going to· give it to you you won't be able to take"• ' 
(R.15,16,25). Captain Moore had backed. fifty-to seventy five teet · 
away· from the tent, when he'heard an9ther shot. He could.not tell 

. whether it was meant tor him. (R.l.S). He went back to Colonel Hiatt. 
'.and explained the situation (R.7,15,20). At the tline .. he seemed 

. I 
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rather excited (R.7) •. Lt. Coker and Captain Alpert got guns 

(R.7,18,19,22)~ Captain Moore and Captain Alpert w~nt in one 

direction and Lt. Col. Hiatt and Lt. Coker in another, so that 


·each would approach the tent from a different direction (R.7,15).
They got close.to the tent while still concealed (R. 7), and heard 
cursing, loud talking and an occasional shot from the tent. 
Captain Moore and Lt. Col. Hiatt shouted to the men in the tent 
to cease firing and come out. For a long time there was no 
answer or reaction, except continued arguing, heckling and an 
occasional shot. (R.7). TWo shots were fired into the air by
Captain Moore (R.8,15,19) and shortly thereafter Edwards came 
out (R.8,15). He was told to put his'hands in the air. He did 

so, mumbling as he ca.rile to the effect that they were shooting

the wrong man (R.8,16). He·wanted Lt. Col. Hiatt's pistol so 

he could get someone in the tent (R.8,16) Lt. Col. Hiatt searched 

Edwards. At this time, accused came out talking and acting in 

the same manner as Edwards (R.8,16). Coker had been sent for 

some smoke bombs, and when he returned 1'li th the supply officer, 

the latter took charge of accused and Edwards, pu·tting them under 

guard (R. 9,16,23). 


Accused and Edwards-appeared to have been drinking (R.10,
11,16,20;26). Although they talked rather incoherently, they
recognized the officers as such (R.10,11,16,23). There was 
testimony that they were not drunk (R.10,16,20). Lt. Col. Hiatt 
was of the opinion that they knew right from wrong· and that they
recognized his authority (R.lJ). Accused was attached to Captain
Moore's company (R.17). Both he and Edwards recognized Lt. Coker, 
calling him by name. 

EVIDENCE FOR THE DEFENSE. 

6. Accused had been a good soldier in the past (R.34).
He had been drinking (R.33). 

. . 
·Accused made an unsworn statement to the effect that 

he had consumed a large quantity of whiskey (R. 36) and could not· 
remember what had happened (R. 37). · 

7. The ·evidence in support of speoi1'ioation 1, Charge II 
and Charge II, to'which accused pleaded not guilty, is uncon
tradioted that accused slipped a cartridge· into the chamber of 
his gun and pointed the rifle at Captain l!oore at the same time 
saying, "I'll· give it to you, but the·way I'm.going to give' it 
to you; you \4{0n't be able to· take". .. 

Winthrop in his t~eatise o~ Military Law and Precedents at page
570, states: · · 

"Draws or lifts up any w.eapon against. 

" 'Here, however, are intended simple assaults; 
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the offense consisting either in a mere threaten
ing of violence without anyt-hingfurther being
proposed, or in. an attempt to do vio~ence which 
is not effectuated. * * * The raising in a 

· threatening manner of a .fire-arm * * * or any
implement or thing by whic.h a serious blow could 
be g~ven, would be within the descri~tion-lifts up." 

Bull JAG, Jan., 1943, p. 11, states: 

To constitute lifting up a weapon within the 
meaning of AW 64 there·must be eome physical attempt 
or menace of violence. Mere words are not enough. 

In speaking of "superior of'f'icer',', Winthrop further says, at P. 570: 

BY the term "superior", as used in this part
of article, is clearly meant an officer of rank 
superior to that ·of the offender---or, where an en
listed man is the offender, any commissioned officer 
whatever. * * * * To warrant a conviction, it should 
appear that the accused was aware that the person
assailed by him was his superior otficer. If the 
latter was an officer C!if' the same company, regiment 
or garrison, or if he wore a unitorm indicating his .. 
rank, the accused may, in general be presumed to have 
known or believed that he was such superior. 

It is further necessary to prove that" the officer was in the 
execution of his office. If' the accused was not aware· that such 
person was his superior officer it is.available as a defense. 
(Par 134, MOM, 1928). It is not essential that the act should be 

·one pertaining to.the special·branch of' duty of. an otf'icer. If' 
the of'f'icer engages in the quelling ot an affray or diso,rder, he 
would properly be regarded as being in the execution ot his office. 
It is our opinion that this offense is not one requiring specific
intent and that any question of' drunkenness would only be a matter 
to be considered by the court as to the mea~ure of punishinent
imposed or the awareness of' accused as to Captain Moore's position 
as an officer.· ' 

. . 
To us it appears that there is sufficient and competent 

evidence substantiating all the necessary elements of' the offense, 
and that the court was warranted in finding that the aooused was 
gu11ty as cha'rged. · : · · · . 

8, Accused-was also charged with failure to ooey. a lawtul 
order in violation of' AW 96. The only evidence of' an order to 
a~cused was the tollowing which took plaoe..arter Edwards retused · 
Captain Moore's demand for his ritle. Accused ·said.,· "Do· .1ou ~t 
my ritle, too?'.' Captain Moore answered, ."Certainly", and a.oouaed. 

·replied, "I'll give it to yo.u, .~ut . the w~y 
. 
~·m 

. . 
going. :to..f>1Ve .it· .. 
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to you, you won't be abie to take." The form of the order, is 

immaterial, if the substance amounts to a positive mandate 


·(Winthrop Military Law and Precedents. p. 574). It is clear 
that accused knew for what purpose Captain Moore had come to his 
tent. When accused asked Captain Moore if he wanted his rifle, 

'and Captain answered in the affirmative, these facts and cir 
cumstances warrant the conclusion that there was a positive mandate, 
and, as suoh, ~ufficient as an order. We feel that such con

· olusion is not an unreasonable one, and indeed, it appears clear 
from the reply of accused that he so considered it. Though
accused stated that he would let him have it, his further words 
and actions were such as to indicate willfull disobedience. 
Failure to obey, with which accused was charged, is a lesser 
included offense of willfull disobedience~ The court was justified
in its finding of guilty. 

,
9. AS to specification 1 and 2 or Charge I, the accused , 


pleaded guilty. Though,. as to specification 2, the record tends 

to. show that the discharge of the rifle was deliberate rather than 

through carelessness, we do not feel constrained, in view of the 

guilty plea, to over rule the findings ot the court.· 


10. Accused introduced evidence that he was a good soldier 
· (I. 21,34) and upon cro~s examination ot the witnesses from which 
such testimony was adduced, the prosecution asked whether or not 
accused had been court-martialed (R.21) or convicted by court
martial (R.34). The defense made no objection to this line or· 
questioning. In view of the record as a whole, we feel that no 
substantial rights of accused were thereby prejudiced. 

. ... . 1 

11. The court was·legally constituted. It had jurisdiction 

or the subject matter or the offenses charged and of the persons

or the accused. No errors which injuriously ·arrected the sub

stantial rights or the accuse.d wer.e committed upon the trial • 

The Board ot Review is of the opinion and accordingly holds, that 

the record ot trial is legally sut'ticient to support the sentence. 


,· 

Judge Advocate '~· 

Judge Advocate 

. ITfiious T .~ENTINE 
~ffd-L. 
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APO 885, 
2 August 1944· 

Board ot Review 
C¥ CBI # ;94 

UNITED STATES ) SERVICES OF SUPPLY, USAF, CBI 
., ) -Te ) Trial by GCM, convened at Hq. 

. . ) Advanced Seotion No. 2, SOS, 
Private Charlie Ranson, J6J00317,) .APO 629, ofo Postmaster, New 
3.30Jrd Quartermaster Truok Co., · ) York, N.Y. Dishonorable 
Advanced Seo~ion No.2, ) discharge, total forfeitures 
&ervices ot Supply. ) and confinement at hard labor 

) for five (5) years. The u.s 
) Disciplinary Barracks nearest 

the Port of Debarkation in 
. ~ .. ) the United States is place ot 

. confinement. 

HOLDING by.the BOARD OF REVIEW 

BEARDSLEY, VALENTINE, and VAN NESS, Judge Advocates 


1. The record ot trial in the case ot the soldier nemed 
above has been examined by the Board of Review and the Board 
submits this, its holding, to the Acting Assistant Judge Advocate 
General in charge~or The Judge Advocate General's Branch Office 
"in China, Burma and India. · · 

·2.• The accused was tried on.the following.charges and 
·speoiticatione: 

CHARGE I: Violation ot the 9Jrd Article ot War. 

Speoitication la · In that Private 'Charlie Ranson, 3J03rd 
Quartermaster Truok Company, did, at Dibrugarh, Assam, India, 
on or about.. 0100 hours, 9 May 1944, with intent to do him 
bodily harm, commi~ and assault upon T/5th Grade Raymond T. 
Bell, by shooting him in the arm, with a dangerous weapon, 
to ydt: a·30 calibre 1903 rifle. 

. . 

Specification 2: In.that Private Chal'lie Ranson, J303rd 
.Quartermaster Truck Company, did, at Dibrugarh, Assam, India, 
on or about 9 J.fa.y 1944, by :t'orce and violence, and by 
putting him in tsar, feloniously steal and carry. away, 
ourrenoy :rrom the presenc~ of T/5th Grade Raymond T. Bell,
the property ot the said T/5th Grade Raymond T. Bell, value 
ot about $90.00. · 

I 
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The accused pleaded "not guilty" to_and was tound "guilty" ot 

both speo1t1cations 'and the charge and was sentenced to dis

honorable discharge, tot.al forteitures, and oon:t'inement at hard 

labor tor five (5) years. The reviewing &.'l:lthority approved the- - 
sentence and designated the U.S. Disciplinary Barracks nearest 

the port of debarkation in· the United States as the place o:t'' 

contlnEment but withheld execution and forwarded the record ot 

trial to The Judge Advocate General's Branoh.Otficer tor Ghina, 

Burma, end India in accordance with:.the provisions ot Article 'ot 

War 50i. - . · .. 

· · 3. · In the shop tent at or near Dibrugar, Assam, India 

(R.4, -9,11~12,14) on 9 May 1944 at about 1200 to 1300 or 1330 · 

ho~s accused, T/5th·Grade Raymond T. Bell, K.it. Peterson (R.4,

9,12,1.5) Brady T. Dozier (R.4,12,15), Levi Johnson (R.4,6), John. 

w. Steel and Private Perttis n~ Taplin, (R.4,9,12) all members 
ot the :330Jrd Quartermaster· Truck Company, were assembled (R. 9) 

to either take part in or watch a game of dice (R.5,9,12,15).

Bell lost during the t1rst part ot the. game but his luck became 

better and he won a considerable amount or.money from accused 

{R.10}.who trom time to time borrowed or otherwise replenished

his supply or rupees .(R.9,15,5). In all Bell tinal1¥ had about 

2 or,3 hundred rupees and some considerable change. (R.6,10) Bell· 
had the three lOO·rupee "D.otes in his wallet end kept the other 
money in his hand (R.6). Accused went out and Bell asked him it 

he was coming back. Shortly thereatter aocused·came back axmed 

with a Springtield ritle (R.;,12). ·He stopped in the door ot the 

tent with his rifle poin:ted at Bell and said "Give me one hundred 

rupees!_" or some similar. expression. {R.;,12,'17,10,14,15,17). Bell 
turned ln his chair toward accused who pulled the trigger ot his 

ritle·and tired a shot which ·took:erreot in Bell's upper right

arm but· •. d.id not break the bone ••• (R.6,11,1.5,16). Bell then threw 

his wallet and the money on the table. Accused immediately stepped.
into,' the tent and as he approached the table on which ·the wallet 
containing the money' had been thrown by Be~l he said: ."Don't 
nobody move or say anything" (R.6), or some similar expression

(R.7,15,16) Accused then picked up Bell's wallet, opened it end 


.took out tbre~ one hundred rupee.notes- and backed out ot the tent. 

(R.5-6). Bell did not allow accused to take his money but was 


· toroed to g1ve it to him by reason or accused armed demand. (R. 6, 8) • 

EVIDENCE FOR 'ffiE ACCUSED '' 

4. · Arter being duly warned ot his rights, aoaused took the 
stan4 as a witness BD,d stated among things that ou the 9 May he 
engaged in a game ot dice with Bell-and some others in the tent·e.nd 
t~at he was a heavy loser while a majority ot the other fellows 
went "busted" (R.18,19). He borrowed money trom his triend to ,
continue in the game and noticed that Bell was winnJ.ng every throw 
or the dice. Accused became suspicious end asked to see the dice. · 

2 
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The dice where thereupon thrown at accused by Bell and that was 

"the only time the dice ever missed" (R.19). Accused observed 

that Bell kept a one hundred rupee note in the same hand with 

the dice all· the time. Accused asked Bell to give.him one 

hundred rupees and when this was refused went and gQt his rifle. 

Accused ~ut it this way: "I asked him to give me 100 rupees and 

the dice .and he refused. So I got my gun and came back not 

. intending to fto harm but only to persuade the fellows to 'give 
up the dice." Accused admitted shooting Bell from a position
of about 4 feet from the table (R.20). Bell would not have 
given accused the money if it.had not been tor the gun (R.20).
Accused stated that he took only a hundred rupee note trom the 

wallet or Bell after shooting him. He never got the dice and 


-they were not laid on the table with the wallet and money (R.19).
. . . 
5. Accused was charged under the 93rd Article or War with 

assault With intent to do :t>odily harm with a dangerous weapon, 

to wit: a rifle, upon a charge sheet dated 9 May 1944, which was 

referred for investigat~on under pare.graph 35!. MOM, 1928 and 

Artlole of War 70 on 11 May 1944· This charge was t'ully and 


. thoro~ghly investigated in the presence ot the accused after all 
of.his rights had been explained to him. From the testimony
given at this· investigation any court would have been justified
in finding beyond a reasonable doubt that accused was guilty 
not only of the crime with which was then in the charge sheet 
but also or robbery. Upon the disclosures of this testimouy the 
charge sheet was re-drawn on 9 June 1944, sworn to and served 

, upon the-*e.cou5ed ~on 12 lune 1944• The ·trial was commenced 17 
June 1944, e.nd on arrai ent accused inter osed no ob ection 
to the charge as re rafted. e r a procee e an our o t e 
six witnesses Who were examined at the investigation gave

testimony. The evidence ot the. other two as disclosed by the. 

statements attached to the record would have been largely

cumulative and in no event would have helped accused. There was 

not a material tact brought o~t at tbe trial that did not appear

t\illy upon the investigation. 


. 6. Th.ere was abundent competent evidence trom which the 

court could have~ a$ it properly tid, find the accused guilty 

ot both specirioations ot the charge and or the charge. 


7•.The only serious legal question which arises upon this 
record concerns the amendment ot the charges, so as to -include 

•an 	additional specification averring a new and serlous ottense, 
robbery, which had no~ been preferred e.t the time the investigation 
or the charge and specification alleging assault with· a ritle 
with intent to.do bodily barm, was had, and the reference or the 
charges and,. speoitications tor trial, without first having an 
investigation o~ the new specification. A new.investigat~on would 
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have elicited no new tacts or additional testimony. The original
investigation went· into the entire transaction. Both the robbe~r 
and the aggravated assault were fairly and thoroughly investigated.

The new investigation would have duplicated the original one. It 

is not surpris1Dg that such a new investigation might have 

appeared burdensome, vain and useless to the statf''Judge advocate. 

The law never requires the doing ot a useless thing (CBI 177). · 


8. The provisions ot Article ot War 70 relating to the . 
signature and oath to· the charges and specifications are proc~dural
and tor the benefit or the accused and may be waived by him either 
eXFlicitly or by tailure to object (Dig.·Ops. JAG 1913-40 Sec.428 
(7)). The same rule would seem to apply to the requirement or 
that ,Article or War tor an impartial investigation of the Charges, 
'and the jurisdiction ot the Court ot the person .of the accused : 
under the additional specification was not affected by the failure 
to conduct a second investigation, in the absence ot objection on 
the part ot the accused by plea to the Jurisdi.ction ot the court, 
motion to strike the additional specification or otherwise. Where, 
as here, all the tacts were tully developed upon the investigation
under Article of War 70, the accused and his counsel ·could best 
judge Whether.his interests were adversely affected by the failure 

to investigate the additional specification~ when the substance 

of such specification had been tully investigated in the presence

end hearing of accused. There was ample opportunity for· accused 

to object and he failed t9 .. do so. The irregularity is one ot 

procedure im the acquisition by the court ot jurisdiction or the 

person ot the accused and does not attect·jurisdiction of the 

subject matter. Jurisdiction of the subject matter.means . 

jurisdiction to try oases ot the general class to which the 
particular case belongs and can never be conferred by consent ot 
the parties. A detect in procedure in acquiriDg jurisdiction ot 
the person of the accused, however, may be waived either expressly 
or by implication. Formal investigation of the additional 
specitioation, a step in the acquiring by the court of jureidiotion
or.the person of·the accused as to the offense charged, in . 

: speoitication 2nd could be waived by him, and was waived by him 
·by his failure to· object to the amendment or the charge sheet atter 
the investigation so as to include the additional specification.
and the reterenoe ot the case tor trial without a further , 
investigation as to such specit!cation. Ot course, had the accused 
objected, either by motion to strike or by plea to the jurisdiction 
as to the additional specification; and had the court overruled . 
such motion or plea, a different question would be presented but 

· such question does not arise on the record now before us. 

9. In CM 229477, one.ot the Boards ot Review in the Ottioe 
. ot The Judge Advocate General ot the A:rmy, reviewed a record 
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. 
presenting tor consideration the legal etteot ot the.identical 
procedural irregularity. It was there held: 

"The foregoing oases • • justif'y' the conclusion 
that the investigation required by Article of War 70 
ls not mandatory.and that its omission does not con
stltute,tatal error. This conclusion coincides with 
the apparent Congressional iµtention in enacting the 
st~tute, Which was to prevent "unnecessary and unjust
trials" based "on flimsy evidence without a prima taoie 
case" (Hearings before the Senate Committee on Kilitary
At:t"e.irs on S.B. 5320; 65th Cong., 3rd Sess., p. 108;
Hearings betore the Subcommittee, Senate Committee on 
Military At:t"airs, on S.B. 64, 66th Cong., lat Sess., 
pp~ 101, 1390; Proceedings, Report of Special War 
Department Board on Courts-Martial and Their Procedure,
July 17, 1919, p. ;).. The requirements are wholly · 
procedural and do not attect the procesns ot courts
martial in their determinations or guilt or innocence~ . 

. Although the language or a statute-is mandatory, it'may . 

_be regarded as directory it the legislat~ve purpose can · 

best be carried out by such a construction (59 o.J.1072).

Moreover, the Supreme Court has held that the provisions· 

ot the Fourtht Fifth and· Sixth Amendments to the Con- · 

stitution, which are mandatory in form and some or 
which involve procedural matters, are no,t 11m.1tations 
upon the jurisdiction or·· the trial court and may be 
waived (see, tor example, Trono -:"• United States, 199 
u.s., ;21;·niaz v. United States, 22) U.S. 442; See;ourola· 

· . v. United States, 215 U.S. 166; Johneon v. Zerbst, 301+ · 
U.S. 458). In United States v. Gill, 55 Fed. (2nd) 399, 
a United States d!strlot court has expressed the view 
that indictment by a grand jury (a procedure basically
similar to investigation of.charges)" may be waived. In 
reaching this conclusion the court applied the reasoning 
ot the Bupreme Court in Patton v. United States, 281 
U.S. 276, a case pertaining to Waiver of trial by jury
in -criminal cases, guaranteed by section 2, Article III 
ot the Constitution. In that case the Supreme Court 
said,·. among ,other things: 

. "The record ot English and colonial juris
prudence antedating the Con.stitution will be · 
searched in vain tor evidence that trial by jury
in criminal oases was regarded as a part ot the 
structure or government, as distinguished trom a 
right or privilege or the accused. On the contrary,
it uniformly was.regarded as a valuable privilege
bestowed upon the person accused of crime tor the 
purpose ot safeguarding him against the oppressive 

' 
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power of the King and the arbitrary or partial
judgement or the court. Thus Blackstone, who . 
held trial by jury both in civil end criminal ;' 
oases in such esteem that he called it 'the 
glory of the English law', nevertheless look~d 
upon it as a 'privilege', albeit ~the most 
transoendent privilege which:any subjeot can 
enjoy.• 

"In the light of the foregoing it is 
reasonable to conclude that the framers or the 
Constitution simply were intent upon preserving
the right or trial by jury primarily tor the 
pro'tfection .of the ·accused.· 

• * • • • 
"Upon this view ot the constitutional 

provisions we conclude that Article III, Section 2, 
. is not jurisdictional, but was meant to confer a 
right upon the accused which he may forego at 
his election. To deny his power to do soru is to 
convert a privilege into an imperative requirement"
(Patton·v. United States; 2s1·u.s., 276, 296-298). 

For the foregoing reasons it is th•·opinion of the Board 
of Review that the provisions of Article of War 70 · 
requiring investigation of the charges before trial are 
not Jurisdictional, and that under the. circumstances of 
the present case :failure to comply w1 th them 'did not 
injuriously affect the substantial rights of accused.* • " 

10. The 37th Article .. ot War contempl~tes the viewing or the 
record from its tour corners and makes it necessary that a · 
substantial right of accused ~e adversely affected by a procedural 
error or irregularity before the authority to hold the proceeding
invalid arises. This clearly contemplates that, because a mere 
procedural irregularity intervened, to which the accused did not 
pbjeot, end whioh dod not actually operate to deprive him ot any
protection to 'Milch he was entitled, the proceedings shall not 
be held in consequence thereof to be invalid, Even handed and 
speedy administration of ~ustioe in the interest ot those subject 
to military law and in furtherance.of diaciplin~ is the pulsating 
power ot AW 37• Ample opportunity was afforded accused to assert 
his rights, his trial was fair, and.he mis no grounds tor complaint.. . 

11. Although we preter not to base our decis\on in a spirit 
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. V'.t. •
of narrow legalism upon purely technical grounds, it may be noted 
in passing that, although the first paragraph of AW-70 requires
charges and specifications to be signed ana sworn to, the second 
paragraph in rel~tion to investigation before reference for trial 
does not mention specifications but simply states: 

"No charge ~~11 be referred to a general 
court martial for trial until after a thorough
and impartial investigation thereof shall have 
been made. * *•" 

It could be argued not unreasonably that in accordance with the 
maximum, "expressio unius est exclusio alterius," the article of 
war specifies that upon which it is to operate, and might be 
construed as excluding from its effect that which is not expressly
mentioned, and that since the additional specification merely avers 
e.nother·otfense under.the charge of violation of AW 93, which charge
had been thoroughly investigated, it was unnecessary, as the staff 
judge advocate held, to conduct a supplemental investigation as 
to such specification, before referring the.charge for trial. We 
prefer, however. to base our. decision on the, broader grounds
hereinbefore discussed. 

12. Both the defense counsel and 
, 

the ·assistant 
. 
trial judge

advocate were "excused by the court. This was a function of the 
appointing authority and not within the power of the court but 
upon this record as a whole the improper action of the court appears 
not to have harmed the accused. (Dig. Ops. JAG 1912-40 Sec. 395 
{46)). . . 

• 
The punishment here administered is well within the 

limits prescribed by law. · 

13. The court was legally constituted and had jurisdiction of 
the subject matter of the ot'fense·s and ot' the person of the accused. 
No error injuriously affecting any substantial right of the accused 
was committed during the trial. The Board of Review is of the 
opinion and, therefore, holds, that the record of trial is legally 

. sufficient to support the findings of guilty and the sentence. 

~zt!aJwL,. ;~~: ::ocate
/);;;;if= . •.l{.i" 

( ~/~ _ ludge Advocate 
RO BERT C. VAN NESS 
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New Delhi, India, 
19 July 1944 

Board ot Review 
CM CBI 195 . 

U N I T '.E D · S '11 A T E 8 ) SERVICES OF SUPPLY USAF, CBI. 
) 

v•. ) Trial by GCM at APO 689, c/o Post
) master, New York N.Y., 20 June 1944· 

Private Robert Williams, ) Dishonorable Discharge, Total For
39852658, 3466th Q14. ) feitures, Confinement at hard labor 
Truck Company. ) tor 5 years. USDB nearest Port ot 

) Debarkation. 

. HOLDINJ by the BOARD OF REVIEW 
BE.ARDs,LEY. VALENTINE and VAN NESS, Judge Advocates 

1. The record.ct trial in the case of, the above named 
soldier has been examined by the Board or.Review and the Board 
ot Review submits this its holding, to the Acting Assistant 
Judge Advocate General in charge of The Judge Advocate General's 
Branch Office tor China, Burma and India. 

2. , The accu.sed was tried on the _following charges and 
speoitioations: 

.. . 
·CHARGE I: 

~ 

Violation of the 93rd Article of War. 
Specit1oation: In that Private Robert (NMI) Williams,·
3466th CJ.{ Trk. Co., .did, near Digboi, Assam, India, 
on or about 7 February 1944, feloniously, unlawfully
kill T/5 Willard W.·Wioker, by negligently operating
and overturning a Government Vehicle, and pining him 
under said vehicle. causing death by drowning. 

CHARGE II: Violation of the 94th Article or War. 
Speoitication: In that Private Robert (NMI) Williams, 

· 3466th ~ Trk. Co., did, near Ledo, Assam, India, on 
or about 7 February 1944, knowingly wrongfully and 
without prop~r authority, apply to his own use, one 
(1) 6x6, 2i ton GMC, Combat Cargo Truck, USA # 4184781, 
ot the value ot about twenty-five hundred ($2500.00) 
dollars, property or the United States, ttn-nished and 
intended tor the.military service thereof. 

CHARGE III: Violation ot the 6lst Article or War. 
Speoitication: In that Private Robert {NMI) Williams, 

· 3466th Q1l Trk. Co., did, w1 thout proper leave, absent 
' 
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hlmsel:f' from th.is command at Ledo, Assam, India, :f'rom 
about 0800 hours, 7 February 1944, to about 1630 
hours, 7 February 1944· 

3. From accused's 'confession (Pros. ~x. 3) and his unsworn 
statement (R.31-R.32) and from the testimoIU" o:f' the witnesses,
all of whom were called by the prosecution,' it was made t-0 appear· 
upon this trial that between hourg 0700 and 0800 on 7 February
1944, accused was discharged from 20th General Hospital, at APO 
689, where he had been a patient· (R.9). He did not report to., · 
his organization (R. 8), 3466th QJ4 Truck Company at the same 
station, but decided to absent himself without leave and visit 
Calcutta, and discussed his plans to that end with Private 

,Albert c. Mitchell o:f' the same organization (R. 27), who was 
·unable to dissuade him. Without authority, (R.11) accused took 

a government truck (R.30) assigned to 18th Special Service Unit 
(R.12)(Rl24) and drove towards Digboi, Assam. On the way, he 
had as passengers :f'or a time two .American colored soldiers (R.30)
and later picked up Private Louis Smith and T/~ Willard Wicker, 
both of whom were on pass (R.13) and desired to ride_ as tar as 
Bogapani. All three soldiers rode in the ·cab (R.32). The truck 
was driven by accused ~n a reckless manner over a muddy and 
slippery road (R.14). Near Digb~i, he attempted to negotiate a 
blind (R.23) hairpin (R.16) turna.taspeed o:f' 25 to 30 miles per
hour (R.14). The speed limit at this point was 10 miles per
hour (R.25). Accused did not slow down. The truck skidded, 
and after skidding along the road.tor about 60 feet (R.15) slid 
into and over the ditch, turned over, and bottom side up (R.30)
went into a nsarby "tank" or pond, tilled with .water. Accused and 
Smith were able to climb out ot the cab, but Wicker was pinned
in the truck beneath the water. Smith, without assistance from 
accused (R.14) vainly tried to extricate Wicker. He asked accused 
to wait beside the pond and went tor help (R.14) •. When Smith 
returned with Sergeant Floyd E. Gillespie, Co. A, 502nd M.P. 
Battalion, accused was (R.14, 22) gone. It took over an hour to 
remove the body o:f' Wicker (R.25) who was dead from drowning 
(R.10). At hours 1715 or the same day, accused was arrested by 
a British M._P. at the railway, station in Digboi, when he attempted 
to purchase a ticket to Calcutta and was unable to show authority 
tor his absence (R.26). He told· the M.P. that he had stolen a 
truck, which had turned QVer near Digboi. 

4. The proof' is cleEJ.r and convincing tha~, in consequence. 
ot reckless and grossly negligent opere.tion by accused, a truck 
overturned 1.ato a pond, thus causing the· death or T/5 Wicker. 
There would appear to be no doubt as to the legal sufficiency . 

or this record or trial to support the finding or guilty ot 

involuntary manslaughter under Charge I and its spec1ticat1on 
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(CM CBI 17). There is substantial evidence t'hat accused was 
absent Without proper leave from his organization and station· 
tor about 10 hours, and the record is therefore legally · 
sut'ticient to support the findings of guilty of absence without 
leave under Charge, III and its specificatton. 

5. As the Charge II and its specification, the question
arises whether or not there is a variance between the allegations 
or such specification that accused did "knowingly wrongfully and 
without authority apply to his own use one • * * combat cargo · 
truck* * * ot the value of * * * $2500.00 * * *, property of 
the United States, turnished and intended for the military service 
thereof, and the evidence in support of such charge and specifi
cation. That truck was assigned to the 18th Special Service Unit 
(R.11). It was found to be missing on 7 February, end subsequently 
was located in the Ordnance Shop at Haragolai (R.12), in a . 
damaged condition. It was the truck which had turned over (R.24)
and was identified by the serial numbers. Its value was $2500.00 
(R.21). Accused told Sergeant Floyd E. Gillespie that he "stole" 
the truck (R.23, R.24), and after due warning (R.29) made and 
signed a confession under oath to Captain Eugene Kirk, Provost 
Marshal, Base Section 3, that he "picked up" the truck and drove 
toward Digboi, en route to Calcutta•. He described the taki~ 
of the truck, in like manner, in.his unsworn statement (R.l)).
This evidence tends to prove that accused was guilty of the 
larceny of the truck, in violation of the 94th AW, or of unlawfully
taking and using the truck without the consent of the owner; in 
violation or AW 96. Accused did not have lawful custody or 
possession of the truck, and therefore could not have been guilty 
or the "misappropriation" of the truck, in violation of AW 94. 
The latter offense cannot be proven by evidence of larceny. The 
specification, however, does not charge "misappropriation." It 
avers that accused did "knowingly wrongfully and without authority.
apply" the truck "to his own use." Among the definitions of 
"apply" given in Webster's Dictionary is "to use, to appropriate."
The seme authority defines "appropriate~ as "to ~ to one's 
self in exclusion of others." "Apply" does not necessarily
exclude the.connotation ot taking by trespass. The specification
is reasonably susceptible of the construction that it avers that 
accused.did "knowingly wrongfully and without authority take, to 
his own use, one truck," etc. Although the wrongful appIICation
must be for the personal benefit of the offender, it is immaterial 
whether the property wrongf\4ly ap~lied to his personal use was 
or was not entrusted to his charge (Winthrop, Mil. Law & Proo. 708).
We must therefore hold that the evidence is legally sufficient to 
support the findings of guilty under Charge II and its specifi
cation. · 
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6. The court.was legally constituted. The sentenoe is 
well within authorized limits, since the maximum penalty tor the 
ottenses ot whioh aocused was found guilty is dishonorable 
discharge, total forteitures, and confinement at hard labor tor 
lite. No errors injuriously affecting the substantial rights 
ot the aceused were committed. It is the opinion of' the Board 
ot Review and it 'aocordingly holds that the record ot trial is 
legally sufficient to support the sentence. 

~1!VJ<.AJ , Judge Advocate 
IT!Mous T. VALENTINE 

, Judge Advocate 
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APO 885, 
2 August 1944. 

'Board of Review 
CM CBI # 196 

UN IT E ,o s· T.A TES 	 ) SERVICES dF $t!FPLY USAF, CBI. · 

) 


v. ) Trial by 	GCM at AP0-689, C/o Post
) master, New York~ N.Y., 26 June 

Private James Edwards, Jr. , ) 1944. Dishonorable discharge, 
33228586, 849th En·gineer ) toial forfeitures, confinement at 
Aviation Battalion, ) hard labor five (5) years. United 
Services of Supply. } States Disoiplinary Barracks 

} . nearest Port of Debarkation. 

HOLDING by the BOARD OF ·REVIEW 
BEARDSLEY, VALENTINE and VAN NESS, ~udge Advocates.·.' 

.. 
1. The record of trial in the case of the above named 

soldier has been examined by the Board of Review and the Board 
. ot Review submits this its holding, to the Aoting Assistant · · ·. . 
. Judge Advocate General in charge of The Judge Advocate General~~-.:· 
·Branch Office tor China, Burma and India. - . '· · 

2. The aocused·was tried on the following charges and 

specifications: - · 


CHARGE' I: Violation 'or the'96th Article of War. 
· Specification 1: In that. Private James (nmi) Edwards,.· 

Jr., 33228586, Company·"A", 849th Engineer Aviation 
Battalion, was at --------"'.'"-------, on or about March 6,

-1944, disorderly in camp.· · 

Specification 2: In that Private James (nmi) Edwa;rds, 
·, 

Jr., 33228586, Company "A", 849th Engineer Aviation . . . 
Battalion, did at ------;---------, on.or about March 6, .>. 
1944, tlirough carelessness..- discharge a servioe rifle in ..··· 
his tent. 	 · · · · · · · 

~ . , . I , , . . . . '· ~ . ·.. .°: ., ' .· .. ·. :~ ; 

CHARGE II: Violation o~ the 64th Article' ot.:'War• .. >:<,>_<~. > 
Specification: In that Private James·'. (mrd). EdWe.rd.8';·: 

Jr., 33228586, Company "A", 849th Engineer. Aviation'.~ -.~ ;;_ 
Battalion, having received a lawtul•· command from captain:'
Richard P ~ Moore, hi~ superior of't~cer,. to surrender._, :<·>.·
his ritle, did, at _____________;...,'.on or about Maroh 6 1' . .
1944, wilfully disobey the 

. 
same. ·· - · ·· · . · · · · · · .,.. . . 
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3. Accused pleaded guilty to specifications 1 and 2 of 

Charge I, and Charge I, and not guilty of Charge II and its 

specification. He was found guilty of all Charges and speci
fications, and sentenced to be dishonorably discharged the 

service, to f'o·rfeit all pay and allowances. due or to become 

due, and to be confined at hard labor at such places· as the 

reviewing' authority may direct for five (5) years. The re

viewing authority approved the sentence but remitted three 


·years 	of the confinement at hard labor, and designated. the 
United States Disciplinary Barracks nearest the por't of de
barkation in the Uniteq States as the place of confinement. · 
The execution of the sentence was withheld pursuant to AW 50! 
and the record of trial forwarded to The Judge Advocate General's 
Branch Office for China, Burma and India. 
I • ; 	 • 

. . 
4. This is a companion case to that of Private Paul Wellons 

(CM CBI# 193). The· appointing authority authorized a common 
trial of accused and Private Wellons •. In the absence of objection
by either accused, such a trial was had. Attention is.- invited 

- to our holding in the 'case of Private Paul Wellons (CM CBI # 19J). 

5. Evidence for the prosecution. While Lieutenant-Colonel 
Hiatt and.Captain Moore were at supper, shots were heard in the 
camp area. ·Lt. Col. Hiatt sent Captain Moore to investigate
(R. 7, 14). At the tent area he saw Corporal.McKnight, accused 
and Wellona, the latter two with ri(les •. Accused and Wello:p.s 
had been firing in their tent {R. ·25, 28, 31). Accused was just 
outsid~ t)le tent ~d Wellons was crouching in the doorway."

·Captain· Moore entered. the tent and asked why they were firing.
Receiving no satisfactory reply, he asked accused. for his rifle~ 
Accused ~aid, "No, I am·not going to give you my rifle. It's. 
loaded". Accused attempted to remove the clip. 'As he turned 
around, Captain Moore,reached f'or'the rifle. At that time he 
heard Wellons slip a cartridge into the chamber of his gun.
Wellons pointed it at the Captain and said, "Don't take that 
rifle". Captain Moore ha~ backed fifty to seventy five feet 
away from the tent when he heard another shot. He couldn't tell 

. whether it was meant for him. {R.15). He went back to Col. Hiatt 
and explained the; situa.tion (R. 7 ,15 ,20) •. At the time he seemed 
rather excited. {R.7). Lt. Coker and Capt. Alpert got guns
{R.7,18,19,22). Captain Moore and Captain Alpert went in one 
direot~on; Lt. Col. Hiatt' and Lt. Coker went in another so that 
each would approach the tent from.a different direction. (R.7,15)·
They got close to the tent while still concealed. {R.7),and heard 
cursing, loud talking and an occasional shot from the tent. capt.
Moore and.Lt. Col. Hiatt shouted to the men in the tent to cease 

: :firing and come ·out. For a long time there was· no answer or 

reaction, except .,continued arguing, heckling and an occasional 

shot. (R.7) ... TWO shots were fired into the air by Capt. Moore 

{R •. 8,15,19) anQ. shortly thereafter accused came out {R.8,l5) •. 


.He was told to put his hands in the air. He did so, IliUm.bling as 
he came to the effect that they were shooting the .wrong man 

· · {R.8,16). He wanted Lt. Col. Hi.B:tt's pistol so he could get .. 
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someo~e in the tent (R8,16). Lt. Col. Hiatt searched Edwards. 

Coker had been sent for some smoke bombs, and when he returned 

with the supply officer, the latter took charge of accused and 

Wellons, putting them under guard (R.9,16,23). 


Accused and Wellons appeared to have been drinking (R.10,
11, 16,20,26). Although they talked rather incoherently, they
recognized the officers as such (R.10,11,16,23). 'There was 
testimony that they were not drunk (R.10.,16,20). ·Lt. Col. 
Hiatt was of the opinion that they knew right from wrong and 
that they recognized his authority (R.13). Aocused was attached 
to Captain Moore's Company (R.17). Both he and Wellons re
cognized Lt. Coker calling him by name. 

EVIDENCE FOR THE DEFENSE. 
,.

6. Accused had been a good soldier in the past (R.34).

He had been drinking (R.3J). Accused made an unsworn state~ent 

to the effect that he had consumed a large-quantity of whisky

(R. 36), he went to sleep and woke up in the guard tent next 

morning and that he didn't remember what had happened.(R.37)~ · 


7. When a direct order is given by.a superior of'fioer 
it· is ordinarily the obligation of the inferior to obey without 
hesitation, with alacrity and to.the full; he must obey promptly
and implicitly. The evidence re~eals that Captain.Moore asked 
accused for his rifle and accused replied: "No, I am not going 

·to 	give you my rifle, it•s·loaded." He. then stood there and 
attempted to remove the clip, and as he turned around Captain
Moore started to reach for the rifle when the latter was stopped 
by Wellons. 

•. 

Under some circumstances it has been held that alacrity
and promptness are not the essence of a law:f'ul command and that 
where there is no necessity for haste in obedience to an order, 
a tardy and reluctant compliance is not such a wilful dis
o~edience as contemplated_ by AW 64 (Bull, JAG, Aug. 1943, p.JOS). 

There is no evidence ~hat accused intended to or was 
complying with the order attar attempting to remove the clip.
To say that ~uch was his intent and that he was handing the gun . 
qver to Captain :Moore when the latter was stopped by Wellons, - · 
appears to us speculative and a.matter of conjecture. On the: 
contrary the evidence reveals an· ~xpress refusal to comply. · ·. 
The court as the triers of the tacts so found and we agree that 
the evidence clearly shows a disobedience of a positive and · 
deliberate oharaoter, an intentional disregard and detianoe ot 
author!ty. 	 . • · 

8. Other matters in this oase·have been oov&red in our 
..•.. . ... ; 

- ) -·'. ' 
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opinion in the Wellons case and we do not believe it necessary 
to discuss them here. 

9. The court was legally constituted. The sentence is 
well within authorized limits. No errors injuriously affect
ing the substantial rights of the accused were committed. It 
is the opinion of the Board of Review and it accordingly holds 
that the record of trial is legally sufficient to support the 
sentence. 

Advocate 

Judge Advocat'e 

Judge 
-: 

Advocate 
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New Delhi, India,
4 August 1944· 

Board or Review 
CM CBI No. 198 

UNITED STATES 	 ) :XX BOMBER COMMAND 
) 

v. ) Trial 	by GCM convened at APO 49),
) %Postmaster, New York, N. Y., . 

Corp. Ernest M. Johnson, ) 26 June l944· Dishonorable · 
32875973, 190)rd Ordnance discharge, total forfeitures 
Company, Ammunition (Avn), an:i confinement at hard labor ' XX Bomber Command. 	 ) tor ten (10) years. The United ' States Disciplinary Barracks,~ Greenhaven, New York. 

HOLDING or the BOARD OF REvIEW 
BEARDSLEY, VALENTINE and VAN 	 NESS, Judge Advocates 

1. The record of trial in the case of the soldier named 
above has been examined by the Board of Review and Board submits 
this, its holding, to the Acting Assistant Judge Advocate General 
in charge ot .The ludge Advocate General's Branch Office for 
China,· Burma, and India. 

2. Acoused,was charged jointly with another soldier under 
the 92nd Article of War for murder of an Indian. At the trial 
the causes were severed and the court proceeded to the trial of 
accused. The specification was amended to read: 

Specification: In that Corporal Ernest M. Johnson; 
190)rd Ordnance Company, Ammunition (Aviation) did, 
acting in conjunction with Private William (NMI) . 
McDaniel, 190)rd Ordnance Company Ammunition (Aviation) 
at or near APO 6)1, on or about 12 May 1944, with 
malice aforethought, willtully, deliberately, feloniously,
unlawfully, and with premeditation kill one Kala Lohar, 
a_ human being by shooting him with a carbine. · 

Aoouaed pleaded "not guilty" to the specification and the Charge.
He was tound guilty of the specification except the words "with 
malice aforethought, willtully, deliberately, feloniously,
unlawfully, and with premeditation, kill one Kala Lohar", sub
stituting therefor the words "willtully, feloniously, and un
lawt'ully kill one Kala Lohar." or.the excepted words "not guilty" 
--or the substituted words, "guilty". Of the Charge, "not gUilty 
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. 
ot the violation of the 92nd Article of' War but guilty ot, 
violation of the 9Jr4 Article or War." 

The aocused was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances iue or to become 
due, and to be confined at hard labor for ten (lo)· years. The 
reviewing authority approved the sentence, designated the 
Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as place of confinement, but withheld execution and 
forwarded the record ct trial to The Judge Advocate General's 
Branch Office for China, Burma, end India in accordance with · 
the provisions of Article of War 50i. . · 	 · 

3. The corpus delicti was proved by the testimony ot let 
•Lt. 	Estill B. Jones, who testified he went to the native village
about 0130 hours end found a dead native (R,7). The body was 
lying underneath a hut and blood on the ground as evidenced in a 
photograph (Ex 2,5). The prosecution and·defense entered into 
a stipulation that the body found was the body ot Kala Lohar . 
(R.~2). Lt. Jones and some MPs removed the body to the hospital
(R.8) about 1100 or 1200 hours (R.26) where an examination was 
made by Major Clarence B. Warrenburg who t·estitied he examined 
the body of the dead Indian brought by Lt. Jones and tound he 
was killed by a small caliber rifle bu.}.let. (R.11). A bullet 
passing through the mid-section ot the body as it did in this 
Indian (R.12) would probably hit the liver, lower lett lung, and 
some arteries (R.11). He examined no other dead Indians on that 

date. 


4. There was undisputed evidence from ~he statements ot 
accused end the testimony of accused and other witnesses that 
accused and McDaniel were at the scene of the crime (Ex 7,ll- 
R.39,61,73) and that they both tired their carbines toward the 
natives when trouble arose with them. (Ex 7,11--R 44,45,74,so,81)
With the corroborating evidence such facts and· circumstances 
were sufficient to· warrant the conviction of the accused. 

5. Evidence tor Defense. The two statements ot accused 

(Pros EX 7,11) were not confessions in that they failed to 

contain all the elements necessary for complete acknowledgements 

ot guilt. According to accused, on the 12th or May 1944, he an4 
McDaniel took a walk along Chakulia-Gualsita road. Each carried 
a carbine as ordered by the commanding officer. McDaniel 
borrowed his. (Ex 7) They were picked up by a truck which 
turned oft the road about a mile from camp and the two returned 
tor. flashlights. They thez+ walked down the same road as darkness· 
came on. According to accused, the.two were curious about a 
fire in the field and asked some· natives at the villege_"Woh kia 
hain vmioh means nwbat is it" and pointed to the :rire in the 
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field (R.22,42). The natives immediately became angry throwing 
and hitting them. with sticks (R.4S). McDaniel tired two or 
three times and aocused tell down.and tired in the air. (R.23)
They then started back to cemp. Accused asked McDaniel why he 
tired so muoh and McDaniel told him. he saved accused's lite. 
McDaniel adjusted his shirt and saw that he was hurt and tired 
again into the village (R.45). Also accused made a second 
statement (Ex 11) in which he said his first statemen~ (Ex 7)
contained only one ta.lee st·atement, I "did not remember hearing
another shot after I tired••••however, McDaniel was very angry
when he stopped to examine our injuries. He mentioned the stick 
or something hit him. in the side and raised his carbine and 
tired in anger••••". 

6. Accused does not seem to baTe been altogether frank 
and trutb.tul. Neither did be tell.the CO~plete story as to the 
cause ot the trouble at the village. He testified on cross
exem.ination that there were only three shots (R.47) and McDaniel 
tired the third. He changed his statement that he tired the 
3rd shot because he was charged with murder (R.53). He did not 
explain his second statement that he tired the third and McDaniel 
a fourth shot. (Ex 11). , . · 

7. According to a native witness (R.68) the two asked tor 
"Bibi" at the native huts throwing in a torch light. (flashlight)
The women cried and w1 tness and others ran. to the hut (R. 70).
The two soldiers were standing nee.r the road when the third 
shot was .tired (R.65,71) about 50 yards from where Kala Lobar 
tell. There were only three shots and the third shot killed 
Kala Loha~. (R.68). 

8. F1Te photographs (Pros Ex l.to 5 inol) were used which 
showed the soene of the crime and.blood spots where the victim 
tell (Ex 2,5). A carbine clip, and empty shell were also · 
introduced as evidence. lEx 8,9,10). An overseas khaki cap
beal"1ng initial and last tour digits or McDaniel's serial 
number. (Ex 6) was round at B (Ex 1). 1 

" ••••unlawful homicide without·malice aforethought
·and is either voluntary or invollintary. Voluntary
manslaughter is where the act causing the death is 
committed in the heat ot sudden passion caused by 
provocation•." Par. 149.! MOM, 1928, P• 165. 

"Assault upon·accused, aotual or attempted, by the . 
~erson killed, an attempt to commit serious personal
injury or equivalent ciroumste.noes, necessary to · 
reduce a homicide to voluntary manslaughter. ~ 

"neJ.ther assault, nor an attempt to commit e.n assault, 
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is necessa where the evidence shows that the 

of ~ass on to the same extent t t an actual assau t 
would have done." Seo. 426, Wharton's Criminal Law•...........................
~~~~~~-,.Vol. I, p. 651. 

10. Regardless of which one ot the two soldiers tired the 
ratal,shot they were both guilty. 

"Merely witnessing a crime, without intervention, 
does not make a person a party••• though when the 
by stander is a friend of the perpetrator, and 
knows that his presence will be regarded by the 
perpetrator as an encouragement and protection, 
presence alone may be regarded as an encourage
ment." Seo. 246, Wharton's Criminal Law. Vol.I, 
p. 329, 333. 

Both soldiers appear to have been partioehs criminis tor much 
more than mere presence is disclosed byte eVidence.· The 
soldiers were together the whole evening. The village was about 
a mile trom camp (R.7,28,71,73). It was out ot bounds to soldiers 
(R.87). They were seen on the road by the light or ·a truck and 
immediately after the third shot was fired, killing Kala Lohar 
(R.62), a flashlight being flashed at the same time (R.62). 

. 11. The native witnesses were sworn in the manner prescribed
by AW 19 and with an oath to the God In which each believed 
(Krishna or Shatyanarayan) (R.13,17,60,72); and ·each was 
questioned as to whether he knew he would be punished by that 
God it he lied. Each said he understood. The interpreter was 
so sworn. 

12. In designating a place of confinement the reviewing
authority designated the United States Disciplinary Barracks, 
Greenhaven, New York. Aocording to Circular 10, Hg. USAF, CBI, 
he should have designated the United States Disciplinary Barracks 
nearest the po.rt of debarkation. · 

I 

13. The court was authorized to find accused guilty ot . 
the offense of manslaughter under AW 93, which is a lesser 
offense included in murder AW 92•. The court was legally
constituted. It had jurlsdiction ot the subject matter of the 
offense charged and ot the person ot accused. No errors which 
injuriously atteoted the subf;'tantial rights ot the e.ooused 
were committed at the trial. Th&~ximum punishment ot ten (10)' 
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years was not exceeded. The Board ot Review is ot the opinion,
and aooordingly holds, that the record ot trial is legally
suttioient to support the sentence. 

,Judge Advocate 

,Judge Advocate 
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UNITED STATES 	 XI BOMBER CONllf...AND. 

v. Trial on 15 	July 1944 by GCMl 
convened at APO 493 ~/o Post-

Private William MoDaniel, ~ . · master, New York, N.Y. Dis

32205471, 1903rd Ordnanoe ) honorable discharge, total for

Cpmpany, Ammunitio;ii (Aviation) •. ) 	 feitures and confinement at hard 

labor for 10 years. U.D. Dis~ ciplinary Barracks, Greenhaven,
New York. · · · 

~ 
HOLDING by the BOARD OF REVIEW 

BEARDSLEY, VALE~INE and VAN NESS, Judge Advocates. 

1. The record or trial in the case of the soldier named 

above has been examined by the Board of Review, and the Board 

submits this ·its hol~ing to the Aoting Assistant Judge Advocate 

General in.charge ~r The Judge Advocate General's Branch Office 

tor China, Burma and India. · 


2. ·Accused.was tried on the following charge and 

speoifioation: 


CHARGE: Violation or the 92nd Artiole ot War•. 

Speoifioation: ~In that Corporal Ernest M. Johnson, 
1903rd Ordnance Company, Ammunition (Aviation), and 
Private William (NMI) McDaniel, 1903rd Ordnance Company,
Ammunition (Aviation), acting jointly and in pursuance or 
a common intent; did, at or near APO 631~ on or about 
12 May 1944,.with malice aforethought, willfully, deliber
ately, feloniously, unlawfully, and with premeditation
kill one Kala Lohar, a human being by shooting him with 
a carbine. 

As a severance previously had been granted by another court, the 
specification upon motion of the prosecution was am.ended to read: . 

Speoifioation: In that Private William (NMI) McDaniel, 
1903rd Ordnanoe Company, Ammunition (Aviation), did, acting
in conjunction.with Corporal Ernest M. Johnson, J,,.903rd Ordnance 

. ' 	 . . 2ti6183 
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Company, Amm.unition (Aviation) , at or near APO 631, 
on or about 12 May 1944, with malice aforethought, 1wilfully,
deliberately, feloniously, uiilawtully, and with pre~
meditation kill one Kala Lohar, a human being, by shoot
ing him with a carbine. 

Accused pleaded not guilty to the charge and to the specifi 

cation aa amended. He was found guilty of ·the specitication

"With the following exceptions: delete the words 'acting in 

conjunction With Corporal Ernest M.· Johnson, 190)rd Ordnance 

Company, Ammunition (Aviation) APO 631- •and •with malioe 


· 	 aforethought, deliberately and Wi.th premeditation', and with 
the following addition, the word •and' between the words 
•feloniously, unlawtully'", and not guilty of the charge but 


- "guilty of the 93rd Article of War". He was sentenced to be 

'dishonorably discharged, 'to forfeit all pay and allowances due 

or to become due, and to be confined at hard labor for ten (10) 

years. The reviewing authority approved the sentence and design

.ated the Eastern Branch, United States Disciplinary Barracks, 
Greenhaven, New York, as the place of confinement, ·but withheld 
the order directing the execution_ ot the sentence, and forwarded 
the record of trial to The Judge Advocate .General's Branch Office 
tor China, Burm.a and India. - - ~ 

. . J. Accused and Corporal Ernest M. Johnson, both of whom 

belonged to the same organization, walked from camp about 1000 

yards along a country road on the evening of 12 May 1944. Each 

of them carried a carbine. 'When darkness approached, they

returned to camp and got flash lights and went back along the 

road to a·point where a nearby native village of seven or eight


_huts could be seen from the road._ About 50 coolies, half male 
and half female(R.29) lived in the village which adjoined a 
brick yard ·and kiln (R.26). No road or path led to the village d1rect1y 
from the road- on which the soldiers were (R.44). An open field · 
lies between the road and the village, which at the nearest point
is 75 ;t'e.e.t:: from t}].e road (R. 9) • The victim of the homicide, 

- - Kaia Lobar, and the native witnesses, Chum.an Missir, Sudhir · 
Chandra Sing, Jagamnath Tanty and Bamn.ali Lohar were living in · 
the village on the night in question. Aocording.:to accused (first · 
statement, Pros~ Ex. 8) and to Johnson, _who was called ·as a witness 
on behalf of the prosecutio~, the soldiers did not go into the 
village but aoco~ding to the Indian witnesses, two soldiers .entersd_ 
the village, flashed the ·lights -of their ''torches" into the huts_ 
(R.27) and ori~d, "Bibi, bibi" (R~l8,26),.a Hindustani word mean
ing "woman" or~"wife", which in the lingra tranoa of our soldiers 
and others .. in India has come to have a roader and an immoral · 
connotation. The tamale coolies began to ory out, "Lights, lights.
Alas,, alas. The soldiers have come". (R .18, 31, 321 • . _All .the · 
coolies ran to the front ot the same hut. The solAiers-withdrew 
a lit~le and then tired two shots .(R.18,33). ~he inhabita_nts of 

., 
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the village then ran·away and fled (R.18,34). After a few minutes, 
in the belief that the soldiers had gone, they began to return 
(R.1$). A truok passed, by the lights ot which the two soldiers 
were vis~ble. on the road. An.other shot was heard. The. bullet 
struck Kal~ Lohar and he fell,- orying "Father, Father" (R.27).. · 
The villagers again fled. About ten minutes intervened. between 
the'tirst tvm shots and this.third shot (R.19). The Indian 
~tnesses deny that any stones were thrown, or that the soldiers 
were molested .in·· any way at any time. (R.19,28). None of the . 
natives were near the road when the third aiot was fired (R.29)• 

· Corporal Johnson testified as a witness for the prosecution
(R.48) and for the oourt (R.63). He swore that.with accused he 

was walking back to camp when their attention was attracted by 

a big red glow off from the road (R.69). In the direction· of the 


red glow, they-saw a man standing near a hut, and started toward 
him to inquire as to the cause of the tire. They pointed toward 
the flame (which.came from the brick kiln), and aske~ what it was. 
He did not answer. AlmOst at· the same moment, a "mob", as Johnson 
put it (R. 70) , assailed th.e. ~oldiers with bamboo poles and bricks.: 
The ~wo took to their heels. . i'.fear the road, Johnson tell. Believ- · 
ing that he could not get up before the coolies reached him·, he 
fired "with the butt 01' the carbine on the ground" (R.7l.) to 
frighten his pursuers. Just before he· fired, he heard another shot 
from some distance away;. The natives fled and he started toward 
the ro~d, where McDaniel joined him. They started toward camp~ · 
A truck passed them, and witness realized he had lost his flash
light. They retraced their steps, and he used accused's flas~light 
to find his flashlight~ just· off the road (R.73). They walked . 
back toward camp about eight or ten steps, when Johnson turned . · · 
around and saw McDaniel fire a shot. McDaniel said that the people 
were coming back •. The shot was .fired in the general direction of 
the village (R.74). The two then~returned to camp together (R.75). 

Five photographs (Pros. Ex. 1-5 )· showing ( 1) the· village
and the earthen.i wall about it , ( 2) .the ·hut where Kala Lohar was 
found to be shot, (3) the view 01' the village from the hi$hway,
(4) the brick kiln and yard adjoining the village, ·and (5) the spot
where Kala Lohar•s body was round, were admitted in evidence by agree
ment (R.l) •. 

Captain Estil B. ·Jones, CMP·, Assistant Provost Marshall, 
went to the. vill!!ge about 2 o'olock in the morning ot 13 May 1944 
(R.ll) •. · There he found the body of a native by the hut shown on . 
Pros •. Ex. ·2, at•the spot of blood shown on Pros. Ex. 5. This hut 
was about 75 teet trom·the road (R.9). · He aooompanied the body, which 
showed no signs ot life and·was'beginning to chill (R.7) to. the station 
hospital, where it was examined by Major Warrenburg1 who found the 
man to have been ·dead tor three hours or more (R.131 trom a bullet 
wound. A· government issue garrison cap '(Pros. Ex. 7) was found 
between the road and hut (R.11), near the wall around the village(R.60). 
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It was marked with the first letter of the owner's name, M, and 
the figures 5471, the last four digits of his serial number (R.36).
After reading AW 24 to him and advising him that-anything he sai~ 
would be used against him and that he didn't have to say anything
if' he didn't wish to {R.37), Captain Jones questioned accused, who 
made two statements in writing, which he sigµed (Pros. Ex. 8 and' 
9). In Pros. Ex. 8, accused stated that he and Johnson were walk
ing along the road, but denied that they ever left it. Accused 
felt a sudden and sharp blow to his hip, and f'~ll into the ditch 
beside the road, where he lost his cap. Johnson ran and dropped
into a ditch nearby. Natives were.around them throwing bricks, 
stones, sticks and other missiles. He called to Johnson, who 
answered. All but two or three of the natives ran toward Johnson. 
Accused then fired once at an angle of 45 degrees into the air. 
He heard another shot from Johnson's direction. ·They had started 
to run to the camp, where they went to bed without reporting the 
incident. In Pros. Ex. 8, he stated that "after we got back to the 
road and the natives had quit throwing things at us", Johnson stated 
he had lost his flashlight. He borrowed accused's flashlight and 
"walked back toward the village so.me 100 to 150 feet". The·natives 
started back toward them. Johnson turned around and fired one · 
more shot towards the village. They then ran back to camp. 

· 4. Defense counsel. refused to stipulate (R.11) that the 
body found by Captain Jones was that of Kala Lohar, named in the 
specification of the charge as the victim of the homicide. However, 
we think that the testimony of the Indian witnesses that Kala Lohar 
was shot and "fell down, crying piteously" (R.19,20,27) at the spot
where Captain Jones found the body, together with the testimony
of Captain Jones and the findings of' :Major Warrenburg, proves con

. 	elusively that Kala Lohar came to his death from a gun shot wound, 
and that the bullet was fired either by accused or by Johnson. 

. 	 . 
5. The theory of the defense upon the trial seems to have 

been that.the fatal shot was :fired by .Johnson, after both he and 
accused had fired into the air a few minutes before in self defense.
Johnson testified that the shot was fired by accused, apparently
in a spirit of revenge for what he testified.was an unprovoked
assault by a mob of coolies from. the village, as accused also 
claimed in his statement. If the Indian witnesses are to be believed, 
however, both accused an~ Johnson were unlawful trespassers, flashing
lights into their huts, and asking for "bibi", and one of them 
without any provocation.shot and kllled.Kala Lohar. It was for the 
court to determine ·rrom the conflicting versions ot the witnesses, 
and from the other evidence before it, what the ultimate facts were. 
Its finding that accused.shot Kala Lehar, under circumstances which 
made the killing manslaughter, is amply supported by the evidence. 

. 6. Johnson was found guilty by another court of' manslaughter
nin conjunction wi th•t accused (CM CBI 198, Johnsonf Ernest M.) .· 
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The finding in the instant case, which excepts the vords "acting
in conjunction.with Corporal Ernest M. Johnson, 190Jrd O~dnance 
Company, Ammunition {Aviation)" {R.81), is. ·at .varic:i:l:c.6; with the 
finding of guilty made by the other court as to Johnson. 'on 4 
August 1944, we found the record of trial in that case to be legally
sufficient to support the findings of guilty and the sentence to 
dishonorable discharge, total forfeitures and confinement at hard 
labor for 10 years. There may appear to be some inconsistency
between the finding in the other case that Johnson was guilty of 
manslaughter "in conjunction with" with accused, and the finding in 
this case that accused is guilty of manslaughter, b~t not in con
junction with Johnson• However, we do not feel that the inconsistency
between the findings is such as t·o im~air the validity of the find
ings and the sentence in this case. (Cl-.~ 197115, Dig. Ops • .TAG, .. 
1912-40, Sec. 395 (44)). · . 

7. The interpreter and the Indian witnesses were sworn in 

the manner prescribed by AW 19 and with an oath to the Hindu God · 

worshiped by each (Krishna, R.3; Krishna, R.15; Krishna, R.25;

Shatyanarayan, R .51; Shatyanarayan, R.54). · Such procedure has 

been held by this board to be proper as to Hindus (CM CBI 198)

and e.s to Mohammedans (CM CBI 37, CM CBI 65) • . . 


8. Where it is desired by a court in a proper case to find 

an accused guilty of an offense lesser than ·and included in that 

charged, the proper method is by ~xceptions and substitutions, . 

that is: as to the specification: "Guilty except the words ••** 

***',substituting therefor .the words•*•~***'; of the.substituted 

words 'guilty', of the excepted words, 'not guilty'." As to the. 

charge in such a case, the finding should be: "Not guilty, but 


·guilty of a violation of the ·Article of War." Here, the findings 
were by "deletion" and "additIOn" of words. While unusual, ex.cep
tional and irregular in.form, the findings of guilty adjudged.by

the court are easily understood and are·unambiguous. Corrective 

action is therefore unnecessary. The court in its finding of guilty,

deleted the words "APO 631". The specification and finding taken 

together thus omit the venue of the crime. Since the jurisdiction

of .military courts is not territorial, the error does not prejudice

the accused. · 


. 9. Th~ reviewing authority designated the.Eastern Branch, 
United States Disciplinary Barracks, Greenhaven, New York, as the 
place of confinement. The practice prescribed in this Theater 
is to designate "the bran~h of the United States Disciplinary
Barracks nearest.the port of debarkation in the United States." (Cir. 
10, Hq. USAF, CBI, cs) • 

. 10. The court was legally constituted, and had jurisdiction
of the subject matter and ot the person o~ the accused. No errQrs 
were committed which injuriously affected the substantia~·rights 

- 5 .
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ot the aooused. The Board of Review is ot the opinion, and 
accordingly holds, that the record ot trial is legally sufficient 
to support the sentence. 

Judge Advocate 

~t-il~, Judge Advocate
ITIMOUS T. VALENTI1\J1! 

Judge Advocate 
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New Delhi, Indi~; 
24 August 1944. 

Board of Review 
CM CBI # 219 . \ 

UN IT E·D . ST ATE s· ) 
) 

. 
SERVICES OF SUPPLY 

. 
USAF, CBI. 

Private Robert L. Price, 
34068497, 3307th ·-:;,M Truck 

) 
) 
) 
) 

Trial on 24 July 1944 by GCM at 
APO 689, c/o Postmaster, New York, 
N.Y. Dishonorable discharge,
total forfeitures and confinement 

Co., 39th ~l Bn. Mobile. ) at hard labor for life. u. s. 
) 
) 

Penitentiary nearest Port of 
·Debarkation in the United States. 

) 

. HOLDING by the BOA.a.D OF REVIEW' 
BZAdDSLEY, VALENTINE and VAN NESS, Judge Advocates. 

1. The record of trial in the case of the above named . 
soldier has been examined by the Board of Review, which submits 
this its holding to the Acting Assistant Judge Advocate General 
in.charge of The Judge Advocate General's Branch Office for 
China, Burma and India 1 

2.A Accuse~ was tried on the following charge and 
specific~tion: · · 

' .
CHARGE: Violation of the 92nd Article of War. 

Specification: ·In that Private Robert L. Pri~e, 
3307th Q}~ Truck Company, 39th QM Battalion Mobile, did, 
at Harmony Church,-~---- India, on or·about June 15, 
1944 with M!lice aforethought, willfully,.deliberately, 
feloniously, unlawfully and with premedita~ion kill 
one Corporal Louie Miller., a human being by shooting 
him in th~~ea~ with a rifle. 

' 3. Accused pleaded not guilty to and was found guilty of 
the specification and the"charge, and was sentenced to be dis
honorably discharged the service, to forfeit all pay and .· 
allowances due or to become due, and to be confined at hard labor 
for the term of his natural life (R~46). The sentence was approved 

. by the reviewing authority, who designated the United States Peni

. tentiary nearest the Port of uebarkation in the·united·states as 
.. the place of confinement. The order of execution was withheld . 
· ·and· the record of trial was forwarded to this office pursuant to 

the~ pr9~visions o.:r. AW 50~. 
. .. . . . .."(•: ..": 

.· .. ··:· 
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4. About hours 0745 on 15 June 1944, accused with two other 
soldiers went to the first sergeant's office ready to· go on pass
(R. 17). The first sergeant told accused that only two could go,

and that he would receive a pass when the other two returned. 

Accused complained that he was all dressed to.go on pass, and 

was told that he had lost nothing but some time. He went to his 

basha, got into working clothes, and then returned to the office 


,and 	told the first sergeant he would like to talk ·to-him. An 
argument ensued' and when accused refused to leave the office, 
the first sergeant pointed a "tommy gun" at him and told him to 
throw away a knife which accused carried in a scabbard on his 
belt.· The knife had not been drawn (R.18). Accused complied
with ·the order and then was .forced tq. go to the· day room, where 
First Sergeant Hawkins told Corporal Louie Miller to get his 
rifle and hold accQ.sed there "under arrest". This Corporal Miller 
did. ;J Soon, rst Lieutenant Swenson arrived. Accused renewed his 
complaint, and after a time was told by Hawkins to "shut up".
Accused refused and the first sergeant struck him. A platoon
sergean\.,,then .took accused to his basha.' After a time, accused 
looked ou' and saw First Sergeant Hawkins and Corporal Miller . . 
standing on the lawn engaged in conversation• Accused loaded ·· 

his rifle,··and shot at Hawkins (R.18). ',['he bullet .struck Miller 

in the head, penetrating the cranial cavity (R.8). He was taken 

to the 20th General Hospital, where Captain Paul o. Klingensmith,

MC,- upon examination found· that 'he had died from such wound .. 

Shortly after-finishing his lunch on the same day, Captain Royal

R. Higgason, Signal Corps, learned that a colored soldier, armed 
with a rifle, was in the area of his organization. The captain
had heard of a shooting across the street ·rrom his area. He 
armed himself and went out: He saw accused holding a rttle, which 
was cocked, and asked him (R.9) what he was doing in the .area. 
Accused said he wanted to talk to him. Captain Higgason observed 
that he was excited and nervous. He told accused to relax and . 
advised him that he did not need to say anything, arid·that any-·
thing which he did say might be used against him. Accused seemed 
to want to discuss the matter, and related a version of the 
homicide and the events leading up to it, which substantial~y 
agrees with the foregoing summation ot.the/taots·(R.10-12).
Captain Higgason he~rd the fatal.shot, and fixed the time between 
hours 1120 and 1145. The conversation-with accused took place .. 

·between hours 1315 and 1330. Accused expressed so.rrow that he 
had killed the wrong man, and said that the· .man he killed was his 

.best friend (R.11;14}. · . . . . · . . - '· · 

. · ist Li~utenant Aaron n. McCulley, CMP, or the cr.iminal 
Investigation Division ot the regional office or the Theater 
Provost Marshal, questioned accused after warning'him 01'.his 
rights. Accused's statement was reduced to writing, and signed . .. , 
and sworn to by him, in the presence ot Captain Thomas w:1···c~·:~~th . 

' ~ 	 . • . I· 
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(R.16), his company commander (R.5) and others. The statement 
was admitted in evidence (R.16) as Prosecution's Exhibit P-1 
the defense counsel stating that he had no objec.tion. 1 ' 

' . . . 

Accused, after being advised of his ~ights, testified in 
his own behalf (R.JO). His testimony, his sworn statement to 
Lieutenant Mccully and his unsworn statement to Captain Higgason 
are substantially in accord as to the slaying and the events 
which pre~eded it, except that in his testimony he· stated for . 
the first time that he had drunk three bottles of beer while 
sitting on the bed in his basha, and that when he saw the first 
sergeant aD:d Corporal Miller .talking together, he had no control 
of himself. "A vim (sic) ran ov·ermy face, I just couldn't · 
see anything for a second. I gets my rifle and I loaded it ,.
* * * and walks towards the window and I shot my rifle out the 

window, which struck Corporal Miller, the huller did". (R.J6) • 
•He stated that he killed Miller accidentally (R.40). When . 
reminded that he had said that the rifle was aimed at the first 
sergeant, accused testified, "I just.imagine I did aim, I 
wouldn't say personally that I did, because· I was in a struggle,
didn't have any control of myself at.all, but ·r do imagine I 
aimed it" (R.40). Accused had been in the Axmy since 17 February 
1942. He admitted that he had heard AW 92.read to him (R.40). 

5. It is but seldom that there is so· little dispute about 
the facts in a homicide case. At· the time of the slaying, ac
cused doubtless was in an angry and disturbed condition of mind, 
following·the denial of' the pass, and the two altercations between 
him and the first sergeant. It is clear, however, that a sub
stantial period of time intervened between the expulsion by
First Sergeant Hawkins with his "tommy gun" of accused from his 
office, and the striking by him soon thereafter ot accused in 
the day room, and the firing by accused from'his basha of the 
bullet, intended for Hawkin~, whi_ch killed Mfller. It can n~t 
reasonably be said that the court was not warranted by the facts 
and circumstances in evidence in its conclusion that such period 
was ample to constitute .a reasonably sufficient "cooling time", ·· 
as it ordinarily is termed., for reflection and deliberation by
accused, so as to make the killing murder and not voluntary
manslaughter. The question is not so much whether the passions 
of the accus~d subs'ided, but whether the t~ewhich intervened 
between the assault upon him by the first sergeant and the slay~ 
ing was of such duration as would be a sufficient period for.the 
passions of a reasonable man to cool. 

6•. The fact that accused intended to shoot First Sergeant
Hawkins and actually shot "his best friend", Corporal Miller, 
does. not relieve accused. in, the slightest of the consequences 
of his rash act. The overwhelming weight of judicial authority· 
is tha~ ..a.. homicide such as this partakes of the qu8:,lity of the 

,...;.~ ~<.' .- . 
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original act, so that the legal responsibility or the slayer
is precisely what it would have been had his aim been true and 
his bullet struck the individual for whom it was int·ended. The 
criminal intent and malice of the slayer follow his bullet, 
and he may properly be found guilty of the murder of one whose 
death he neither intended or desired, if the circumstances are 
such as would make him guilty.of murder had he killed the person 
at whom he shot (Ryan v. People, 50 Col. 99, 114 Pac. 306, Anno. 

,. 	Cases 1912B 1232; Mayweather v. State, 29 Ariz.460, 242 Pac. 
864, 865; People v. Aranda, 12 Calif. 2d 307, 83 Pac. 2d 928; 
Butler v. People, 125 Ill. 641, 18 N.E. 338, 1 L.R.A. 211, 8 Am. 
St. Rep. 423; Commonwealth v. Caldwell, 223 Ky. 65, 2 S.W. 2d 
1055; State v. Batson, 339 No. 298, 96 s.w. 2d 384, 388; People 
·v. Sobieskoda, 235 N.Y. 411, 139 N.E •. 558; State v. Dalton, 178 
N.C. 779, 101 S.E. 548; Commonwealth v. Lyons, 283 Pa. 327; 129 
Atl. 86.). From the facts and circumstances in evidence, the 
court could, as it did, reasonably find that the attempt to shoot 
Hawkins was malicious and premeditated, and that since the deatb 
of Miller resulted therefrom, accused was guilty Qf murder. 

7. Accused is 30 years of age •. He was inducted at Fo~t 

B~nning, Georgia on 19 February 1942. 


8. The court was legally constituted. No errors injuriously 
. affecting the substantial ri~hts of the accused were committed 
upon the tri.al. A sentence either to death or to imprisonment for 
lite. is mandatory upop conviction of murd~r in violation of AVl 92. 
Confinement in a penitentiary is authorized by AW 42 upon con
viction of murder, since it is recognized as an offense ot a civil 
nature and is punishable by penitentiary confinement under sections 
273 and 275 or the Criminal Code of the United States (18 u.s.c. 
452, 454). The Board of Review is of the opinion and accordingly
holds that the record of trial is legally sutficient to support
the findings and the sentence. 

'~~Judge Advocate 
· IL B SLEY 

\:\J_ _. ··fiA I . 
~ /. ~ , Judge Advoca.te 

ITIMOUS T VALENTINE 

·.~
Jud12:e Aq.vaca te 
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New Delhi, India, 
26 August 1944. 

Board of Review 

CMCBI#222. 


UNITED STATES 	 ) INDIA - CHINA WING, ATC 
) 

v. 	 ) Trial on 19 June 1944 by GCM 
) convened at -----~-India.


2nd Lt. Robert K.- Broome, ) Dismissal, total forfeitures,

0-800317, Station 11, India- ) confinement at hard labor.for
China Wing, Air Transport ) one year.
Command. 	 ) No place of confinement de


) signated. 

) 


HOLDING by the BOARD OF REVIEW 
BEARDSLEY, VALENTINE and VAN NESS, Judge Advocates. 

1. The record of trial in the case of the above named 
officer has been examined by the Board of Review, which submits 
this its holding to the Acting Assistant Judge Advocate General 
in charge of The Judge Advocate General's Branch Office for 
China, Burma and India. 

2. Accused was tried upon the following charge an~ 
specifications: 

C"HA.'1GE: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Robert 
K. Broome, Station 11, India China Wing, Air Transport
Command, having been restricted to the limits of ·his· 
quarters did, at -------- India on or about 11 April 1944,
break his restriction by leaving and.absenting himself . 
from said quarters. 

. 	 . 
Specification 2: In that 2nd Lt. Robert K. Broome, 

Station 11, India China Wing, Air Transport Command, did, 
at ------- India, on or about tne 10th of April 1944, 
commit.an·assault upon 2nd L~~ Homer H. Wilson, by wrong
fully stri'king the said Lieutenant Homer H. Wilson on 
the face and head with his fists and foot. 

' 
3. Accused pleaded not guilty to and was found guilty of 

both specifications and of the charge, ana was sentenced to be 
dismissed the service, to forfeit all pay and allowances due or 

•,• 

... 1 

• 



WAR DEPARTMENT 
. BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 

. WITH THE 
(28Q) UNITED STATES ARMY FORCES CHINA BURMA INDIA 

to become due, and to be confined at hard labor for five years. 
so much only of the sentence as provides for dismissal, total 
forfeitures and confinement at hard labor for one year was approved
by the appointing authority, who forwarded the record of trial to 
the Commanding General, United States Army Forces in China, Burma 
and India, for action under AW 48. The confirming authority
confirmed the sentence as approved by the appointing authority,
and pursu·ant. to AW 50!, withheld the order directing the execution 
of the sentence. No place of confinement has been designated.

· The record of. trial was forwarded to this office pursuant to the 
provisions of A'.V 50~. 

4. About midnight on 9 April 1944, accused with Captain
Walling and Captain Andrews, after a "promotion party", at which 
they had gathered with Captain McNelly and several other officers 

'(R. 	54,85, 86) ,_went to the quarters of 2nd Lt. Homer H. Wilson, 
where accused. struck Lt. Wilson several ti-mes with his fists 
(R. 18, 30, 38,S6), ··bounced his head up and down against t_he 
concrete floor (R.18,30) and kicked him on the head (R.18,30,55),
causing him .to become unconscious (R.19,30,38), and to bleed from 
the mouth (R.19,30,38). At the time of the attack, Lt. Wilson 
had been alerted for a flight. He could not make that flight,
and did not operate an'airplane for a week. His face was bruised 
and swollen, a~d for .a t·ime h~ s hearing was· impaired (R .10) • 

;. several days prior to the assault, Captain McNelly . 
as pilot and Lt. Wilson as copilot had brought their plane down 
at Sookerating, after flying the hump, e·n route to their hoine 
station. A There C,aptain McNelly consumed intoxicating liquor . 

, in such quantity as to cause the operations officer to require 

that the flight be not resumed until the next day. Upon arrival 

at Stat~on 11, Lt. V/ilson reported the affair to Major Collier, 

their commanding offi oer, thereby incurring the 'ill will of some 

of the other officers at that station (R. 57,64,67,80). Lt.· 

Wilson did not know accused and had never seen him prior to the 

assault (R.9). · 


6. About midnight~on 9 April, Captain McNelly, the accused 
and other officers leaving the promotion party observed Lt. 
Wilson going to l)is quarters (R.54;85 86), a short distance away.
Captain Walling re.marked, "There's Wilson back, the dirty low son 
of a bitch. Somebody should knock his ears off. I think I will 
do it."· (R.54). Accused 'suggested that this would be unwise due 
to the' difference in rank between Captain Walling and· Lt. Wilson. 
Captain Walling answered, "Broome·, why don't you go over and 
knock the.shit out of him?" (R.55). Accused responded, "I will," 
and started toward Lt •. Wilson's quarters, followed by Captain . 
Walling; Captain Andrews and Lt. Greer (R.55,86). Acoused had 

... druhk quite a bit of liquor at the promotion party. (R.5:3),. 
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· 7. According to Lt. Wilson, he heard someone behind him 
in his quarters and, as he turned around, was struck in the face 
without warning by accused (H.8). Accused then screamed "I'll 
knock your head in, you yellow son of a bitch. Take you; hands 
out of your pockets and fight. I am going to beat the·hell out 
of you"JR.9). 1st.Lt. ~Villiam H. s. Morris went to Lt. Wilson's 
room about midnight, where he found accused urging Lt. Wilson 
to put up his hands and fight (R.17). Also in the room were 

. Lt. ~'lilson' s roommate, Lt. Fiske, who was in bed, and Lieutenants 
'Baum and Jacobs. At the door were Captains· Andrews and 'Nalling 


(R.17). Accused told Lt. Wilson that he was going to give him 

a good licking for the Sookerating incident, called him a"son of 

a bitch", and said that he was "chicken shit for having ratted 

on another officer" (:a.18). Lieutenant Vlilson refused to fight. 

Accused struck him several times, and they rolled to the floor. 

Tbeywrestled there, and accused struck Lt. Wilson several times. 

Then accused seized Lt. Wilson by the shoulders and bounce-d his 

head against the floor. Bystanders pulled accuse·d away, and 


>.aa they did so, he kicked Lt. Wilson in the head (E.22,23).
As accused was dragged away, he said, "Let me €f,O and I'11 kill 
the cocksucker, I'll kill th~ son of a _bitch" (R.20}. Captain 
Wa~ling and Captain Andrews were the two highest ranki~g officers 
present. Captain Andrews said that if anybody interfered in the 
fight, he would knock hell out of them with a chair (R.24).
After the fight, Captain Vlalling, Captain Andrew~ and accused with 
other officers remained in front of the basha (R.25}. Lt. Fiske 
heard_ someone a ttempti.ng to enter the basha through the window. 
Lt-. Morris found Captain Andrews behind the window (R.26). He 
said, "I'll kill you, you son of a bitch, and threw a rook at 
Lt. Morris. Captain Andrews again entered the basha and threatened 
to beat "hell out of you, mop_up the floor, and gouge the eyeballs 
out" of L~ Morris (R. 26J. - 

8. The principal differences in the details of the affair 
as related by the witnesses for the prosecution (Lt. Wilson R.6), 
Lt. Morris (R.15) and WOJG Munkittrick· (R.27)},and those who 
testified on behalf of the aocused(accused (R.85) and Lt. Greer 
(R.53)), were as to whether the bumping of Lt. Wilson's heaQ 
upon the concrete floor was unintended and merely incidental to 
the struggle on the floor, and whether the kicking of his head 
was unintended and due to the uncontrolled reflex action of 
accused's foot as he was dragged away from the farmer's pro

. strate body._ According to accused, "As to bouncing his head on 
_the 	floor, .I never have done that; I def'initely did not. _If I· 
kicked him, and' I don'.t say I did -- it is possible that my 
:root struck him when they were pulling me offi''R.86). Lt. Greer 
did not see·· accused attempt "to bang Lt. Wilson's head on the 
floor and did not ·see a deliberate attempt to kick him (R.55).
In th~ o.pinion of Lt. Morris (R .18), Warrant Officer Munkittrick · 
(R.JO), an~ Lt. "Fiske, (R.38), the act~on of accused jn kicking 
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Lt. 'dilson on the head while he was lying on the floor was 

deliberate and .intentional. 


. 9~ Accused testified that he did not have a direct order 

from Captain Walling to attack accused, but he merely sug~ested 

it. In Lt. Wilson's quarters·, he denounced his conduct. "I 

decided that with the proper ~revocation he woul.d fight an.d it 

would quell the feeling" (R.86). This decision was made after 

he had asked Lt. Wilson to fight and he had refus~d. Accused 

stated that when he first struck him, Lt. Wilson's hands were 

in his pocket. Accused admitted that he was the aggressor, that 

he went univited to Lt. Wilson's basha for the sole purpose of 

beating him up, that· he knew that it was "entirely wrong" and 

that he would be subject to disciplinary action (R.89). · 


10. Accused's own testimony frankly and honestly admitted 
, 	the substantial allegations of specification 1 of the ()harge.

Although he did.not deny the kicking, accused denied having· 
intentionally kicked his victim. His testimony indicates not 
only that he is guilty, but that he has a most unusual conception
of the obligations of ·friendship to those who· have been made·the 
subject of disciplinary action by higher authority•. It would 
be a strange Army,· if an officer conscientiously reporting the 
facts to.superiors in respect to derelictions of others, were 
to' be. under. the necessity of so· doing at the· risk of being beateri 
into unconsciousness by any friend of him whose misconduct was 
the subject of official report. 

11. The evidence in support of the specification charging
.assault 	and battery leaves no shadow of doubt as to the sufficiency
of the proof. 

12. As to specification 2 of the charge, the evidence 

establishes that ab.out hours 0230, 10 April 1944, Major Collier, 

the station commander, placed accused in confinement .in the guard

house (R.42). As Major Collier was going away, he left written 

instructions to restrict accused to his quarters (Pros. Ex. 1), 

upon being released from confinement. This was done by the 

Provost Marshal about hours.0630, on the same day (R.43)· Lt. · 

Black, the Provost Marshal, took the accused to his quarters and 

directed hi!I1. not to leave them, except to go to mess and to the 

latrine (R.45). The next day, Major Townsend and Lt. Rogers 

saw accused on the porch of the basha next to that occupied by 

him, and about 20 feet.awa.y (R.49,70,71). When asked by Major.

Townsend, why he was not in his quarters,..the accused replied,. 

"No excuse, sir" (R .86). Accused stated that he did •not int.end 

to violate the restriction, that he believed they meant that he 

was. to be around his quarters, that he had always gone.to the 

ditch by the basha next door to wash his teeth, and had become· 

involved in a conversation there· after washing his·teet:ii~· on the 

occasion when Major Townsend found him on the_porc"h of the other 

.basha · (R.87). While the evidence ·indicates that j;h,e violation
-	 ..' 
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of the restriction was not deliberate it is eq_uall clear that. 
the 	accused did violate the restrioti~n. Y 

. 13. · Evidence offered on behalf of the defendant established 
that he had previously been a we11·mannered officer Who did not 
have the reputation of engaging in fights (R.73), and who had ; 
been above.average as a pilot and was a: q_ualified first pilot 
(R .76) • He had made 23 round trips over the mountains to China 
and 	had been a good flying officer. (R. 77) • . - · · ' 

14. With one exception, t~e only q_uestions which arise 

upon this record are factual, if indeed it can be said that there 

could have been any q_uestion as to the facts after the court had 

heard the testimony of the accused (R.85-93). Following the 


,.-cross 	examination of the accused by the prosecution, the following
questions among others were asked by a member of the court, to · 
which q_uestions accused made the following answers: 

"~· Are you from.the South? 
A. 	 Yes. Atlanta, Georgia. 
Q. 	 In Atlanta, did you have many fights, as a boy?
A. 	 No. I should not say that I was never in a 

fight as a boy. I was in fights. 
, o.... In Atlanta, Geor~ia, of your own knowledge, do 

they take the law in their own hands and fight·
things out? , 

A. 	 No, sir, they do not~" (R.93). 

Eight officers, other than the personnel of the prosecution and 

the defense, sat upon the trial of this case (R.2,3). Five of_ 

them were of field grade. It is most unlikely that any of them 

would have been inclined to believe that Americans from any

partlcular section would be more likely to settle differences 

with their fists than those from other parts of the country,

and it is not probable that any such implication was intended. 

In view of the conclusive nature of the evidence, and accused's 

testimony, which amounted to an honest and.frank judicial


.confession of guilt under specification 1 of the charge, we do 
not see how thfa foregoing examination could have been prejudicial 
to the ,accused. 

15. Attached to the record of trial are (a) written pleas

for clemency submitted by Captain Floyd A. Duncan, 1st Lt. Robert 

P. Broch, Major John G. McDonald, Attorney Dudley t·.weber and 

1st Lt. DeLee Crum, in the form of separate letters; (b) req_uest

for clemency signed by 2nd.Lt. Andrew J. Feinman~ defense counsel, 

Captain Francis s. Tennant, associate defense counsel; and 1st 

Lt. Emerson s. Sturdevant, assistant defense counsel; (c) re

commendation for clemency, signed by Major 1//illiB.!Il M. Jefferies, 

a member of the court; and (d) testimonial letters as to the 

character and ability of accused written by 1st Lt• Robert P. 

Broch, 1st w. s. Johnson, 1st Lt. Kenneth E. Proctor, Captain Arthur 

LaVove, and Captain Perry w. Andrews. The contents of these documents 
has been noted. 
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16. At the time that charges were preferred against·

accused, he was 20 years and 8 months old. He entered the 

military service on 12 March 1942 • 


. 17. The court was.legally constituted. No errors in

juriously affecting the' substantial rights pf the accused were 

committed upon the trial. The sentence, as modifie~ by the 

reviewing au~hor.ity, is authorized for the offenses of which 

the accused was found guilty. 


18. The United States Disciplinary Barracks nearest the 
Port of Debarkation i.n the United States should be designated

. by the confirming authority as the place of confinement.· 

19•. The Board of Review is of the opinion and accordingly
'holds that 'the .. record of tria·1 is legally sufficient to support

the findings and the sentence, as modified by the reviewing
authority and as confirmed by the confirming authority_. 

Judge Advocate ··~ 


, Judge Advocate 



CM CBI # 222 (Broome~ Robert K.) 1st Ind. 

BRANCH OFFICE OF THE JUDGE. ADVOCATE GENE;RAL with USAF, CBI, . 

APO 885, c/o Postmaster, New York, N.Y., 28 August 1944. · 


To,: The Commanding General; .'USAF, CBI, APO 88,5, U. s. Army. 

1. In the case of 2nd Lt. Robert K. Broome, 0-800317, · 
Station # 11, India-Chiria Wing, Air Transport Command, attention 
is invited to the foregoing holding bythe Board of Review estab
lished in this Branch Office of ··The Judge Advocate General that. 
the record of trial is legally sufficient to support the findings
and sentence, which holding is hereby approved and concurred in. · 
Under the provisions of Article of War.50~, you now have authority 
to orde! 1the execution ~f the sentence. · · · 

2. When copies or· the published orders-are forwarded to 
this office, they should be accompanied by the foregoing hold

. ing and this indorsement. For convenience o:t' reference and 
to facilitate attaching copies of the published order to the 

. record in this case, it· is req:uested that the fl.le number of 
the _·record appear in brackets at the ·end of the published 

· order as tallows: . (m.r CBI 222 ) .• 

H. J. SEMAN, ·Col. J, A. G. D. 

H. J •.SEMAN, 
. . Co_lonel, J .A".G.D., 

Acting Assistant Judge Advocate General. 

(Sentence ordered executed. GCMO 101 CBI, 4 Sep 1944) · 
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New Delhi, India, 
29 August 1944. 

Board of Review~ 
CM CBI # 22J. 

U N I T E D S T A T E S } INDIA•CHINA WING, ATC 
) 

·v. 	 } Trial on 8 June 1944 by GCM 
) c,onvened at. ---------India. 

2nd Lt. Harold T. Ford, } 

0-674038, Station No. 7, . ) Dismissal and total forfeitures. 

India-China 'i'ling, ) 
Air Transport Command. ) 

) 

HOLDING by the BOARD OF REVIEW • 
BEARDSLEY, V.i\L'SNTINE and VAN NESS, Judge Advocates 

l. The record of trial.in the case.of the above named 
officer has been examined by the Board of Review,·which sub
mits this its holding to the Acting Assistant Judge Advocate 
General in charge of. The Judge Advocate General's Branch Office 
for China,: Burma and India. · 

, . 	 . 
.. 

·2. · Accused was tried upon the following charges and 
specifications: 

CHAH.GE I: Violation of the 6lst Article of Viar. 

Specification: In that Second Lieutenant Harold 
T. Ford, Station Number Seven, India China 'N'ing, Air 
Transport Command, being on ~uty as Officer of the Day, 
did, at -------India, on or.about February 19, 1944, 
absent himself w~ tl1out proper leave from his station. 

CHARGE II:. Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Harold 
T. Ford, Station Number. Seven, India China Wing, Air 
Transport Command, did, at --------India, on or about 
February 19, 1944, while on duty as Officer of the Day, 
wro~gfully abandon and neglect his duties as Officer 
of the Day. 

CHARGE III: Violation of the 95th Article of War. 

Specification l: {Stricken by the court) 

Specification 2: ~n that Second Lieutenant Harold 
T. Ford, station Number seven, India China ':ling, ilr' 

- l 
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Transport Command, did, at ----~--- India, on or about 
February 19, 1944, with intent to deceive the Station 
Commander, officially report to the Station Adjutant, 
that he bad checked the guard at Station Number Seven, 
India China Ning Air Transport Command, at 02.30 hours, 
which report was known by the said Second Lieutenant 
Harold T. Ford to be untrue in that he·had not checked 
the guard at Station Number Seven after 2490 hour~ •. ' 

3. Accused pleaded not guilty to all of .the charges
and specifications, and was found guilty of all the charges
and specifications, except Specification 1 of Charge III, 
which specification was stricken by the court because of a 
material variance between the language thereof on the original
charge sheet and the language thereof in the copy of the 
charges and specifications served upon the accused prior to 
the triai (R.151). He was sentenced to dismissal and to 
forfeiture of all pay and allowances due and to become due 
(R.154)~ The reviewing authority approved the sentence,and 
forwarded the record of trial to the Commanding General, ·united 
States Army Forces in China, Burma and India, for action under 
AW 48. The confirming authority approved·only so much of.the 
findings of guilty of the specification of Charge III and _ 
Charge III as involves a finding of guilty of the specification
in violation of Article of '!lar 96, and confirmed the sentence. 
The order directing the execution of the sentence was withheld, 
ana the record of trial was forwarded to this office, pursuant 
to the provisions of A~ 50~. • 

. 4.· The evidence may be summari~ed briefly, as a not 
inconsiderable portion of the testimony relates to the stricken 
specification under Charge III. At hours 1609 on 18 February 
1944 (R.7), accused commenced a 24 hour tour of duty as Officer 
of the Day at ---------(R.7,R.58). Specific-written instructions 
(Pros. Ex. l) setting out the duties of the Officer of the.Day 
were posted on the Bulletin Board (R.8,R.66,R.85,R.86). These 
instructions, among other things, requirea: 

( 1.) Inspection of' the 1guard at least twice during
the ho~s, once-before and once after midnight; 

{2) That the Officer of the Day remain a~ Guard 
Headquarters throughout his tour of duty, 

..except when duty required his pre~~nce elsewhere; 
(3) 	, That either the Officer of the Day or the 

Sergeant of the Guard be present at Guard Head-. 
quarte~s ~t all times. · 

Between hours 0030 and 0110 on 19 February, at the entrance to 
the station, the accused and Salisbury, the sergeant of the guard, 
saw three soldiers drive up in a reconnaisance car (R;l6,R.40,R.58),
which they had taken from the motor pool (R.16), ~ithout any 
authorizati~n (R.52). The corporal of the guard asked for their 
trip 	ticket (R.17). Before any reply could be made, accused 
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interrupted, saying: "I bet the boys are going jig jigging"
(R. 17) • ·He. then inquired of Sallsbury whether he would like 
to go too (R.18). Accused and Sgt. Salisbury got in the car 

· ·(R.18, R.Jl) ,.•after someone asked if the three soldiers in the 
car "knew wh~re any 'pussy' was?" {R.JO) •. Just before this, ac
cus.ed had told the corporal of the guard that he anQ. Salisbury 
were goin.g t.o t~e mess hall (R.6),R.75,R.129), but neither of 
them advised any one that they were leaving the station (R.129,
R.lJO). The.car was-driven five miles from the post {R.21) 
to the intersection of a·path with the road, near Pabpabbojohn
(R .18 ,R. 31), where accused and.. the four soldiers got out and 
walked on the path {R .-41) about a mile and a quarter (R.18,R.21},
(R.J2, R.JJ, R.44,R.60), to a bungalow, known to the surgeon 

~(R. 93) and the provost marshal (R. 83 ,R. 84,R. 85 ,R. 86, R. 91,tl. 96, · 
, R. 97 ,R .106 )· as a, house of prostitution. All five were ad.mitted 
to the resort (R.18,R.28,R.Jl,R.42,R.43). It was suggested that 
if three went outside, the other two would have a "better chance" 

.. Accused and Salisbury remained in the bungalow, and their· three 
companions '1ent outside (R.19, R.32,R.61). In from 15 to 35 
minutes (R.i9,R.24,R.·32), Salisbury came out- of the house, and. 
a little while later the accused came outside. Both said that 
they didn't get any (R.19), and that they had to get back to the 
station before anything·happened at the field (R.19,R.33). Two. 
of the soldiers remained at the bawdy house, and the third drove 
accused and the sergeant of the guard back to the post. Accused 
was absent from the post about an hour and forty-:f'ive minute·s · 
(R.19,R.25,R.33,R.34,R.46). · 

5 ... Between midnigh~ and 0600 on 19 February, -accused and 
the .. sergeant of the guard made a check of but three (R.64,R.65, 
R.71,R.72,R.135) of· the total of sixteen (R.65) posts •. The 
three posts checked were on the way from the guardhouse to the 
gate (R.64,R.71). Neither. the guard at the headquarters (R.80) 
not the guards over the airplanes were checked (R.65). 

6. Accused.signed (R.9,R.126) a report in writing as 

Office of the Day (Pros.'Ex.~), stating that he had checked 

the guard at 2300 on 18-February and at 02.30 on 19 Fe~ruary. 


.. ~.- ·:.· , . 

.'7· Testifying in his own behalf, accused admitted that 
the only check of the guard.was about midnight at the ammunition 
dump (R.124) and the gate (R.125) and at one post about 0200 
(R.125). _When he heard the phrase "jig jig" at the gate, he. 
d.eoided to "see what was going on" (R.125), and made the trip 

. to the house of prostitution in line of duty (R.126). There, 
he reached the· conclusion that it was not a house of prosti 
~ution. He denied all knowled$e of the written instructions 
governing Officers of the Day (R.128), but admitted that _he . 

"had never inquired about them (R.143). He did not ·know that 
he was supposed to check every guard (R.127), and denied ~ny 

. ' 
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intent to deceive the station commander by his written report
(R.127) •. The commanding officer, (R.12,R.14), the executive 

officer, who signed the charges (R.117), the operations officer 

(R.118) and the assistant operations officer {R.120), _all 

testified that accused was an efficient officer •. According 

to sergeant Salisbury, some of the other officers of the day 

ba1 checked all the guards, while others had not {R.20). 


\. 

8. The station adjutant testified that there was no 

authority for the officer of the day to investigate off the 

station for houses of ill fame {R.146), and that the instruc

tions to check the guard meant to check it in its entirety

(R.147). . 


9. · The 'evidence furnishes no basis.upon any one could 

doubt reasonably that accused was absent from his station 

without leave for nearly two hours and that he failed in and 

neglected his duties as otficer·of the day, {a) omitting to 

make an.inspection of the guard once before and once after 

midnight as require.d by the instructions, the inspection after 

midnight bei:dgalso required.FM 26-5, par. 130, {b) failure " 

to remain' at the guardhouse except when required·~y duty to 

be elsewhere as required by the instructions, (c) failure to 

keep the guard informed as to where he might be found as re

quired by FM 26-5, par. lJk, and (d) failure to be at the guard


·house when the sergeant.of the guard was absent therefrom as 
required by the instructions. It is equally apparent that the 
report ot·his tour ot duty, which accused signed, was untrue 
and must have been ~own by him to be untrue, in that he had 

.not checked the. guard at 2300 and 030 as therein stated, the 
. first check having been of but a small fraction of the total 

number of posts, and the second check never.having been made 
at all. · 

10. The accused was 25 years and 9. month.a old at the. time 

ot .the commission of the several offenses. He served as an 

enlisted man in.· the National 9uard from 9 May 1934 to 5 June 

1936 and in the Regular Army.from 19 September 1941 to 17 April

1942, and as.· an Aviation Cadet from 18 April 1942 to 19 March · 

1943 1 He was oomn;iissioned a second lieutenant on' 20 March 1943. 


11 •. Letters recommending ciemency, signed by the presi
dent of the court and by accused's individual counsel .respectively, 
are attached to the record. The contents of these documents 
has been noted. 

12. The court was legally ·constituted. No errors in
. juriously affecting the substantial rights .of the accuse·d were 
committed upon the trial •. The sentenoe is authorized for the 
offenses of which accused was convicted • 
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13. The Board of Review is of the opinion and accordingly
holds. that the record of trial is.legally sufficient to, support
the findings and the sentence, as modified and confirmea by
the confirming authority. 

j. 

Judge Advocate 

, Judge Advocate 

{Disqualified)· Judge Agvocate 
ROBERT C•. VAN NESS 

... 
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c:.: C.3I } 223 (Ford Harold T.J 1st Ind. 

Kt!~;CH OFFIG.s· OF TH::; JU:UGZ. :l.DVOCATE G21:EH.1.L with USAF, CBI, 

APO 885, c/o Postmaster, New York, l\.Y., 31 August 1944. 


To: The Commanding General, USAF, CBI, APO 885, U. s. Army. 

1. In the case of 2nd Lieutenant Harold T. Ford, 0-6740)8,
Station No. 7, India-China ·;ring, Air Transport Command, attention 
is invited to the foregoing holdine by the Board of Review 
established in this Branch Office of The Judge Advocate General 
that the record of trial is legally sufficient to support the 
findings and sentence, which holding is hereby approved and 
concurred in. Under the provisions of Article. of •::ar .50L you 
now have authority to order the execution of the sentence. 

2. ·.1hen copies of' the published order are f'orv{cirded to 
this office, they should be accompanied by the foregoing hold
in€ and this indorsement. For convenience of reference and to 
facilitate attachine copies of the published order to the record 
in this case, it is requested that ~he f'ile nwr...ber of the record 
appear in brackets at the end ·of the published order, as follows: 
( C~.: CBI 223) • 

H. 	 J, SEMAN, 
Col. J1 A, G. D. 

H • J • SE:l.A..T\f ~ 

Colonel J.A.G.D., 


Acting Assistant Judge Advocate General. 


(Sentence ordered executed. Gell> 9, CBI, 6 Sep 1944) 
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Board of Review 
CM CBI # 224 

U N I T E D S T .A T E S 	 ) AIR SERVICE COMMAND USAF, CBI.. 
) 

v. 	 ) Trial on 23 June 1944 by GCM 
) convened at APO 690, c/o Post

· 2nd 	Lt. Francis E. ?~oore, ) master, New York, N.Y. To be 
0-1551469, Ordnance Supply ) dismissed the service. 
& Maintenance Company (Avn) ) 
305th Service Group. ), 	 . , 

) 

HOLDING by the BOARD OF REVIEN 
BEARDSLEY, V.ALENTTh'E and VAN NESS, Judge Advocates 

1. The record of trial in the case of the above named 

officer has been examin~d by the Board of Review, which submits 

this its holding to the Acting Assistant Judge Advocate General 

in charge of The Judge.Advocate General's Branch Office for 

China, Burma and India. · 


. 	 ;.--,.
2. Accused was tried upon the following charges and · 


specifications: 


CHARGE I: Vioiation of the 85th Article of War. 

Specification: In that 2nd Lt.-Francis E. Moore, 
1670th Ordnances. & M. Co.• , Avn., J05th Service Group,. 
was, at APO 690, on or about 1000 hours, 23 May 1944, 
found drunk while on duty as a company officer. · 

CHARGE II: Violation of the 	95th Article of War. 

Specification:: In that 2nd Lt. Francis E. Moore, 
1670th Ordnanc~ s. &.M. Co., Avn~, J05th Service Group, 
was, at ------- India, on or about 21 May 1944, in a 
public place, to wit, Madath Brothers' Restaurant, drunk 
and disorderly while in uniform. 

3. Accused pleaded not guilty to both charges and speci
fications. He was found guilty of Charge I and its specification, 
not guilty of Charge II but guilty of a violation of the 96th 
Article of War and of the specification, guilty, except the 
.word 	"drunk and", of the excepted words not guilty. ·He was sen
tenced to be aismissed the service. The reviewing authority
approved the sent·ence and forwarded the record of trial -to the 
Commanding General, United States Army Forces in China, Burma 
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and India, for action under AW 48. The confirming authority.
confirmed ·the sentence as approved by the appointing.authority, 
and pursuant to AW 50k, withheld the order directing the ex
ecution of the sentence. The record of trial was forwarded 
to this office pursuant to the provisions of AW 50~. 

4. On the afternoon.of 21May1944, at about 1700 to 
1800 hours, accused, in uniform, and another officer were 
drinking in the restaurant and bar of Modath Brothers in ----- 
India. (R.6·, 7, 10, 12). The establishment was crowded and 

·the service slow, which incensed accused. Upon receiving an 
order of drinks, he threw his bill on the floor and yelled

·"Jao, 	.Tao". (R.8). The proprietor remonstrated with him, 
and accused said, "It' you don't go away, I will shoot you."
(R.8). He drew his pistol and pointed it at Madath. A 
sergeant nearby told accused to put it away (R.8), which he 
did (R.10,13) after showing him that there was no. lead in the 
chamber of the pistol (R.13). Other witnesses testified to 
the effect that accused pulled the pistol and stated, "maybe
this will get some service", but did not point the gun at 
anyone (R.10, 13) and that they did not ~ear him use loud . 
language or see him throw his bill upon the floor. (R.10,11,
14). Accused was drunk, (R. 8), or at least under the in- · 
fluence of liquor (:a.11, -13), and not sober (R.11, 13). 

5. On 2). May 1944., accused was on duty as a company 

officer and his hours were from 0630 to 1130 hours and 1430' 

to 1700 hours (R.16, 23). Lt. Nevergold was acting company

·commander and saw accused ride out from the company area at 

0625 hours (R.16). Lt •.Nevergold had asked accused to.stay

in·the orderly room, and at 0915 found him in the mess hall. 

About five minutes later accused was in a truck ready to 

pull out (R.17, 19) at whic~ time "his breath was heavy with 

the odor of alcohol" (R.19). The acting company commander 

stopped the truck and he took accused to the orderly room 

(R.16, 17) where he went to sleep (R.17). In front of the 

orderly room his face was flushed, he was walking as though 

not sober, and his hat was on backwards (R.23) •.. His speech 

was heavy (R.17,20); he wabbled (R.17, 18, 19) as he walked; 

and his eyes were blood shot and red (R.17, 24). He was drunk 

(R.17). The ambulance was called (R.24), he was helped in and 

taken to the hospital (R.17, 18·). He had to be helped out of 

his chair in. the orderly room to go to the ambulance (R.18)

and his breath smelled of liquor (R.18, 24). His mental and 

physical "facilities" appeared to be affected by liquor (R.18,

21) to such an extent as ·to affect his physical condition so 

as he could not ·perform his ordinary duties (R.18), and to 

such an extent aa•to sensibly impair the rational and full 

exercise of his mental and physical faculties (R.21). He was 

not kept in the infirmary but returned to his· quarters (R.23). 
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6~ An enlisted man was close enoueh to the table of , 

accused at Madath Brothers to see and hear what went on. He 

saw a sergeant talking to accused, bit did not see accused, 

refuse ~o pay a bill or hear any threats against the pro

prietor (R. 25, 26). 


7. At the hospital accused had a definite smell of 
alcohol on his breath, his speech was thick and slow. No 
complete medical examination was made. The medical officer 
noticed no other apparent evidence of intoxication and was 
of the opinion that,. thou{")l accused was not sober, yet he 
was not sufficiently intoxicated,.to sensibly impair the , , 
rational and full exercise of his mental and physical faoulties 
at the.time he observed accused. 

8. From the foregoing evidence regarding specification
l of. Charge I and Charge I, the vital question is whether or 
not accused was found drunk. There is no doubt that he was on 
duty as a company of1'icer at the time. To support a conviction 
under AW 85, with which accused is here charged, it is neces
sary to prove intoxication to a degree sufficient sensibly to 
impair the rational and full' exercise of the mental and 

. physical faculties. On this point there is sharp ,conflict 

between the evidence adduced by the prosecution and that 

presented by'the defense. The sworn statement of the medical 

officer was admitted by stipulation. From this it appears 

that no medical examination was made of accused because a 


.complete ·examination as to drunkenness cannot· be made without 
certain tests, which it was not possible to perform. Though 
there was a definite smell of alcohol on accused's breath 
and his speech was thick and slow, yet the medical officer 
was of the opinion that there'was no other apparent evidence 
of intoxication, and he did not believe accused was then 
sufficiently intoxicated so as to sensibly impair the rational 
and full exercise of his mental and physical faculties at the 
time of such observation. This is in direct conflict with 
the evidence as presented ~y the prosecution, and presents a 
fact question. It is not our function, in passing upon the 
legal sufficiency of a record, to weigh evidence or determine 
controverted questions of fact. That is the function of the 
court-martial; the reviewing authority, and, as in this case, 
th,e confirming authority. There is substantial evidence in 
the record to support the finding of guilty, and, therefore, · 
we hold the record legally· sufficient as to the specification 

of Charee I and Charge I.· 


9. The evidence as to the conduct of accused at I1:adath 

Brothers in ------, is not substantially conflicting. Some of . 

the testimony of witnesses who were in a position to obser've 

the actions of accused does not corroborate all of the testimony 


,of H9ve~p Madath, one of the proprietors of the establishment 
where ·accused, was drinking on 21 May 1944. The court by ,, 
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exceptions found the accused disorderly, only, so the only 
question we need to consider is whether or not xhere is sub
stantial evidence to support that finding. Taken 1n its most 
favorable light towards the accused, we are of the opinion that 
the conduct of accused was disorderly·and of such a nature as 
to bring discredit upon the military service •. Officers of the 
Army of the United States are enjoined to behave as gentlemen.
Especially is this true when in public places. It would indeed 
be a strange state of affairs if an officer, whose conduct 
should be of the highest type, could with impunity, pull his 
pistol and display it in such a manner as to force better servicf 
in a restaurant or bar, even though no actual threats may have 
been made. such conduct recalls the frontier days when decorum 
was the exception and, men were a law unto themselves. We. 
believe that such actions fall far below the minimum standard 
of conduct and behaviour that should be observed by officers 
and as such, constitutes a disorder that greatly reflects to 
the discredit of the military service • 

. 10. Article of war 85 makes d'ismissal of an officer man
datory. if found drunk on duty in time of war. 

11 •. The court was legally constituted and the sentence 
is within the authorized limits. The court had jurisdiction 
of the subject matter of the offense and of the perron of the 
accused. -No errors injuriously affecting the substantial rights
of the ·accused were committed during the· trial. The Board of 
Review is of the opinion, and accordingly holds, that the 
record of trial is legally sufficient to support the findings 
of guilty and the sentence. 

Judee Advocate 

· ...... 

(\;I. - ·~z~fi -',··~ ~Judge.Advocate
!Tn:ous T.v~ 



.(mj 

cr.1 CBI i¥ 224 (Moore, Francis:::!:.) lst Ind. 

BRANCH OFFICS OF THE JUDGE ADVOCATE GENERAL with USAF, CBI, 
.APO 885, c/o Postmaster, New York, N.Y., 2 September 1944. _ 

To: The c·ommanding.General, USAF; CBI, APO 885, u. s. Army.
- '' 

. · 1. In the case of 2nd Lt. Francis E. Mo.ore, 0-1551469,
0rdnance Supply & Maintenance Company (avn), 305th Service ·. 


· , Group, attention is invited to the foregoing· holding by the 
Board of Review established in this Branch Off ice of The 
Judge Advocate General that the record of trial is legally
sufficient to support .the findings and sentence,· which hold-' 
ing is hereby approved and concurred in. Under the provisions
of Article of War 50~, you now have authority to order the 
execution of .the sentence. • · • 

·. 2. · When copies of the ~ublished orders are. forwarded - · 
to t his office, they should be accompanied by the foregoing«
holding and this indorsement • For convenience of reference 
and to facilitate attaching cop.ieis of the· published order to 
the record in this case, it is requested t:q.at the file number 
of the record appear in brackets· at the end of the published
order- as, follows: (CM CBI 224). · · 

H. 1: ·SEMAN, • 
· Col. J. A. G. D. 

H. J •. SEMAN, 
, Colonel, J.A~G~D.~ 

Acting Assistant Judge Advocate General • 

. (Sentence ordered executed. GC140 6,. CBI,· 6 Sep .19.i.4) 
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New Delh~, India, 
30 August 1944. 

· Board of Review 
CM CBI # 225 

UNITED.·· S.TATES .) lOTH AIR FORCE, USAF, CBI. 

) 


v. 	 ) Trial by GCM convened at 
--------,------, India, 10

2nd Lt • Allen D. Skinner, ~ July 1944, to be dismissed 

0-857726, 89th Fighter Sq., -.) the service. 

80th Fighter· Group~ ) 


) 
) 

HOLDING by the BOARD 	 OF REVIEW 
BEARDSLEY, VALENTINE 	 and VAN NESS, Judge Acivooates 

l. The.record of trial in the case of the above named; 
,officer 	has been examined by the Board of Review and the Board 
submits this, its holding, to the Acting Assistant Judge
Advocate General in charge of The Judge Advocate General's 
Branch Office for C~ina, Burma and India. 

2. The accused was tried on the following charges and 
speoific~tions: 

CHARGE I: Violation 	of the 96th Article of War •• 

Speoifioation: In that 2nd Lt. Allen D. Skinner, 
· 89th Fighter Squadron, did.at-------, India on or 
about 8 June 1944 wrongfully and without provocation
strike and beat about the face lst Lt. Valentine B. 
Siems Jr. with his fists. · 

ADDITIONAL CHARGE: Violation of the 95th Article of War. 

Specification 1: In that 2nd Lt. Allen D. Skinner, 
89th Fighter Squadron, did, at various and sundry. times 
during the months of Marc~ and April 1944, at and about 
the cl ty of ------, India and the camp area at --:---.--,
India, .publicly associate with.a common prostitute, to 
.the di soredit of the milltary service. · · 

• 
Spe.c1f~ cation. 2:

I 

(Finding of not gull ty) · 

). Accused pleaded not guilty to all charges and speci

fications and was found guilty of Charge I and its specification • 


. Not gUilty of specification 2 of .. the Additional Charge but gu~lty · 
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of the Additional Charge and Specification l.thereof. He was 
dismissed the service and sentenced to be confined at hard labor 
for six months. The Reviewing Authority approved the sentence 
but remitted the period of confinement, and forwarded the record 
for action under AW 48. The Confirming Authority confirmed 
the sentence as approved and modified, and the execution thereof 
was withheld.pursuant to AW 50land the record of trial for
warded to The Judge Advocate General's Branch Office for China, 
Burma and India. 

. . 

4. First Lt. Valentine. B. Siems, Jr.·, 89th Fighter 
Squadron, 80th Fighter Group retired.to his bed in his bash,a · 
at about ll o'clock· on the ni.glit of 7 June 1944 and tell asleep•'
The next thing Lt. Siems knew he was on the floor beside his 
bed, the accused bending over him and holding his arms.· Accused 
was saying something to Lt. Siems about getting up and ~ighting 

, . (R.6). The witness' nose was bleeding, his jaw was sore, and 
when he attempted to arise, accused struck him twice. in the.taoe, 
one blow landing on his nose. Lt. Siems. got up and made his · 
way ·out ot the basha to the Squadron orderly room (R. 6) ; he · 
also went to the basha ot Paul Schwab, USAA]" Technical Re- ·... 
pre sentative, and e.ntered it covered with blood. . A.ocused 
followed and attempted to strike Lt. Siems· while th-er.a but was 
prevented by Mr. Schwab (R.14). Siems Sl·bsequently went to· . 

. Major Will~ain. A._ Hutchison, the Medical Ottioer, and Wa.s treated 

tor excessive bleeding·ot the nose and injuries to his faae. 

An x-ray showed a complete transverse·rracture or. the nasal bone 

(R. 12,. 1.3). There was adduced some slight evidence '(R.8, 9, 10) 
ot minor disputes between aocused and Lt. Siems over the manner " 


, in whioh the former pe.rtormed his duties. · 


. . On 9April (Easter. Sunday) a report· was received at 
the Military Police Headquarters. in ------- at aoout 1500 hours~· 
Upon investigation, a Military Police Co'rporal found· acotised. . ,
in a jeep on the main road running east ot. _____ ;.._ along· the : ·. 
river,· in company with an Indian Khasi woman whose priva~ea· .. 

. were exposed ... The accused was fondling her and had been "ld~i-nk- · · 
·ing (R • .37). This ocourr.ed in the vicinity of the house pictured
in "Prosecution's Exhibit 2. 11 on the same· afternoon, C.aptairi ,, ·. 
Harold .Robbins, .89th Fighter Squadron, saw one of. the· Sq,uadron . · 
jeeps standing empty in front'of the house pictured in "P»<>seou~ 

· tion' s Exhibit 2." When the hor~ o~ the· jeep was blown, aocused - · 
appeared in the fro:r:it door with his pants off (R.41) and a Khasi . · 
woman was seen peeking around t·he doorway (R .42) • The w1 tness. · 
had .seen the accused with this Khasi woman on t.wo other oooasions, 
c;:moe at the Arm~ent Section o_f his Squadron, and at another . 
time driving in a jeep. · He knew her reputation ·.in the Squadron 
to ..be that of a prostitute (R.',41) ~.· Lt. Siems and ~ocused ..... 
occupied the same baslia. - Prior .to ,the night in which . th.e e.ssault 
occurred, accused and the woman:_i11 question had.; sl;ept in 'the 

·· same bed in the basha in which Lt. Siems was -sleeping and. upon 
.. 
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the night of the assault they were again seen itl the same b~d 
(R.14) after having drinks together' while she was sitting on 
the knees of the accused. Accused said the girl's name was 
"Milliom" (R. 7, 8). On the same day, lst Lt •. Hugh E. Rahn, 
782nd Military Police Battalion, saw accused at about 1900 
hours ·standing 1n the yard of the bungalow shown in "Prosecution's 
Exhibit 2", talking with a Khasi girl who was surrounded by a 
group of soldiers. Accused caught her by the hand and put her 
in his jeep and drove to the ------ Planters' Club which they
entered and proceeded to have a drink. Complaints had been 
received by the Military Police about this woman receiving · 
soldiers at her house at all hours of the night, and they called 
upon the ----- Police to get .her out of tovm. The girl's name, 
as known to this witness, was "Ellibel." The result was that 
she left town (R.42,4J). • 

On 16 April 1944 accused took an Indian girl to the . 
Armament Section of the 89th Fighter Squadron and sought to 
introduce her to the fellows about the Section. ~his embarrassed 
them and they went away (R.45). On the same day, accused was 
seen with the same girl in a jeep outside the house shown in . 
"Prosecut1on's Exhibit 2". She was pulled out of a jeep, driven 
by accused, by an enlisted Llan (R.45; 46). On the night of 16 
April, Pvt. Anthony J. Palumbo, 89th Fighter Squadron received 
an order to bring a vehicle to the officers' bashas and pick up 
a girl and take her.home. The girl he picked up was about five 
feet, four inches in.height, of light complexion, and spoke 
fair English. She was of Indian extraction. He took her to 
the 1r.ai jail section of. ------ to the house shown in "Prosecution's 
Exhibit 2". This wi.tness drove an alert run· through tb:e ll:aijan
Section nearly every night, and he usually saw her standing 
outside that house; lst Lt. Edward R. Melton, 89th Fiehter Squadron
brought the girl·out of the officers' basha to the vehicle (n.33 1
34) • He had received an order from Iv:aj or Harrell, Commanding
Officer of the 89th Fighter Squadron to take a Khasi woman to 
her home as quickly as possible. She· was in the basha occupied 
by t·he accused, Lt. Siems, and Lt. Melton. He secured a jeep 
from transportation, driven by an enlisted man named Palumbo. 
He knew the girl by the name of "Millicm", and he took her to 
the v:aijan area of ------- to the house shown in "Prosecution's 
Exhibit l" and "2".. The girl was not known by reputation, or 
otherwise, to the witness, other than that he had seen her in 
the basha with Lt. Skinner. She.behaved inoffensively on the 
drive to her ~ome, and his sensibilit~es were not affected by 
her presence.in the basha (R.30, 31). Bryan H. Routledf::e, Super

. intendent'of Police, ------caused certain Khasi women.to be 
arrested pursuant.to a request from the United States Army 
Medical authorities, resulting from the fact that the woman had 

· inf'eoted Ameri~an .soldiers. Among the women arrested was one 
, named. "Ellibel". Her description was. that of a short, light
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complexioned Indian girl. She ~vei.s arrested about 18 April 1944, 

was put.in jail, and released upon the condition that she leave 

the area because she was a·prostitute and her actions were 

"prejudicial to the war effort" (R.23, 24). In the later part

of April, under the orders of the Superintendent of Police, 

--------, the Sub-Inspector of the -----~-Police arrested a girl

of light complexion who spoke English and had a bandage over her 

arm. She was known as "Milliom. 11 Her full name w~s "Ellibel 

Lyngdoh." He had previously seen her frequently Wi. th American 

soldiers, and her reputation was that ot, a prostit·ute who carried· 

on a brothel life. The arrest was made on 17 April (R.25, 26). 

The Inspector of ---~-- Police was present when the Sub-Inspector

arrested the girl on 17 Aprii. :Her name was known to him as . 

"Milliom11 • The description of her is sl!Jl.ilar to that previously'

given, and she was identified as living in a house (R.28) at 

t!aijan Uasti (R.27) belonging to one Bhudon Loiri, which is the 


.house pictured in ''Prosecution's Exhibit 2", at the ·time of her 
arrest (R.29). 

, On 16 April 1944, between 4 and 430 in the afternoon, 

Major William A•. Hutchison heard. a jeep pass his basha ~nd a . 

woman screaming. Shortly thereafter, he received a call from · 

the dispensary, and upon going there he found a woman, ap

parently Indian, with abrasions on her le~t arm and lacerations 

on·her right forearm. The accused was there at the time (R.10,

11) •• She informed Major Hutchison that accused had pushed her 

from his jeep, causing the injuries. A bandage was put on her 

right arm. Accused stated to the Major that the woman!s name 

was "Milliom. 11 The accused was seen at the -------- Club with 

~ Khasi woman two or three times a week for four or five weeks. 

She was fair-skinned and spoke Eng~ish (R.19,22,23). 


Bhudon Koiri identified "Prosecution's E:X:hibit l" and. 
·	 

11 2" as pictures of his house at the Maijan Bast!, which he 
rented in April 1944 to a Khasi woman of medium height and pale 
skin. Her name was unknown to him (R .34) • ·Time after time 
soldiers came to her house. The neighbors spoke .of her as a 
bad woman and that· she wa~ ·"carrying on a house of prostitution,"
although the owner never saw her having imp-roper relations with· 
anyone (R. 35) • · 	 · · 

5. Prosecutions witness, Lt. Rahn, was recalled and testified 
for the defense (R .47 ,48). Accused elected to take the stand · 
and. testify (R .48, 49}. All of the evidence offered from· the· accused 
was directed to specification 2 of. the additional charge· as to which 
there was a finding of not guilty. No useful purpose would be 
served by a recitation or discussion of this evid.ence. 

. 	 . . . 

·. 6. 18 u.s.c. paragrapn 455 prqvides among other things.that:

"Whoever shall unlawfully strike,. beat or wound.· another;, shall be 
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fined not more than ~500, or imprisoned not more than six months, 
or both. The crime here referred to is among those properly ; 
cognizable in the administration of ~.Iili tary Law under the 96th 
Article of War. (UGH 1928 par. 152 (b)). The evidence in 1 

support of the specification charging such offense is uncon
tradicted. There can be no doubt that accused without •reason or 
excuse and without warning assaulted and very severely beat Lt. 
Siems, his roommate, who had retired and was asleep when first 
assailed. 

The cour~ could not reasqnably have done otherwise than 
to find accused guilty of specification 1 bf Charge I. 

The evidence in support of specification I of the 
add!tional Charge presents some difficulty. To sustain a con
viction. of accused on this charge it was necessary to prove that 
the woman with whom he associated at·a public place or places, 
was a prostitute. If the charge had been adultery or fornication 
the conclusion that accused is guilty would be inescapable. A· 
prostitute may be defined as a woman who engages in promiscuous 
and indiscriminate sexual intercourse with or without hire, or 
who submits her body for sexual intercourse for compensation or 
hire.. Tb.ere can be no doubt that the woman in this case had 
sexual intercourse with accused and that they bedded up together 
frequently. However, such evidence alone is not enough to support. 
the allegations of specification 1 of the additional charge. There 
is. other evidence which tends to show that soldiers at all hours 
of the day and night frequented the house, in which the woman lived, 
that enlisted men congregated around her, and that on one occasion 
she was snatched by one of them out of the jeep in which she was 
riding .in public with accused. These circumstances tend to brand 
her as a woman who "peddled her wares". There was also consider
able evidence that the genert;ll reputation of the woman was that 
of a prostitute, that is to say, that it was a matter ~f common 
knowledge that the woman was a prostitute. That on occasions she 
went to the basha of accused and, while his roommate was present, 
she went to bed with him for the night, thfit she sat in the jeep 
in a public place with her privates exposed to public view and 
permitted accqsed to publicly ~ondle her, tends to some degree to 
indicate that she was a prostitute. An officer so associating 
in public thereby violates the 95th Article of War. MOM 1928, 
par. 1.51, lists as an offense which is puniw able under AW 95: · 
"Public association with a notorious prostitute; * * * ·" Some 
of the definitions of "Notorious" are: * * * ·"cons'picous; evident; 
forming a part of common knowledge; generally known and talked 

.about ~ * if:." ( 46 c . .r. par. 11'.3) • Prost!tution may be proved either 
by direct or circumstantiai evidence or by both. It can seldom · · 
be proven by direct evidence alone.· The very nature of the offense 

, precludes such proof. Under the circumstances of-this case, evidence 
. -of the general reputation of the woman with whom 'ac·cused associated 
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was competent. Together. with proof of lewd and indecent behavior 
such evidence was sufficient to establish the fact that she was 
·a common or notorious prostitute.within the meaning of the law 
and the pertinent specification. 

Vpon an objection of the defense to a question con
cerning the reputation of a Khasi woman the law member_ overruled 
the objec.tion and j,mproperly added to his ruling tnis: "The 
court could almost take judicial notice that all Khasi women are 
whores." Defense objected to this· remark and the law member went 
on to say: "I didn't say the court could take judicial notice,· 
I said the court could almost take judicial notice that all Khasi 
women up here are whores." Vihile no such remarks should have been 

, made, it cannot be said, in the light of all the testimony, that 
the substantial rights of the accused were thereby prejudiced. 

, ' 

The evidence is sufficient to support the findings

of.guilty. 


· 7 •. Major Jolin J. Pridgeon, CAO, defense counsel, has 

written and caused to be appended to the record an appeal for 

-clemency in which it is requested "that the unexecuted portion
of the confinement adjudged be suspended." The reviewing authority
having this appeal before him, remitted the period of confinement. 

. 8. The court was legally constituted and had jurisdiction

of the person of accused and of the subject matter. No errors· 

injuriously affecting a substantial right of accused were com~ · 

mitted dur;_ng the t.,rial •. The punishment imposed is authorized. 

The Board of Review is of the opinion and, therefore, holds that 


· the record of trial is legally sUfficient to support the findings
and the. sentence. 

Judge Advocate 

- -~ Judge Advoca.te~ti 
. . ~. VALENTINE. 

Judge Advocate 
· .: · ROBERT c . VAN NESS ·· 
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CM CBI # 225 (Skinner, Allen D.) · 1st Ind. 

BRANCH OFFICE OF 'Tlra JUDGE ADVOCATE GZ1""EaAL with USAF' CBI' 

APO 885, c/o Postmaster, New York, N .Y., 31. August 194.4. 


To: .The Commanding General, USAF, CBI, APO 835, u. s. Army. 

1. In the case of 2nd Lt. Allen D. Skinner, 0._857726, 
89th Fighter s~uadron, 80th Fighter Gr9up, 10th Air Force, 
attention is·invited to the foregoing holding by the Board of 
Review established in this Branch Office of The Judge Advocate 
General that the record of trial is legally sufficient to 
.support 	the fi1ndings and sentence, which holding is hereby
approved and concurred in. Under the"provisions of Article 
of iVar 50!, you now have authority to order the execution of. 
the sentence. 

2. When copies of the published order are forwarded , 
to this. office, they should be accompanied by the fore
going holding.and this indorsement. For convenience of 
reference and to facilitate attaching copies.o~ the publish
ed· order to the record in this case, it is re~ueste.d that 
the file.nUrnber of the record appear in brackets at the 
end of the. published order, as .follows: (9M CBI 225}. 

H	.. J. SEfvt\N1 

Col. J, A. tt O, 

H. J. SEMAN, 
Colonel, J.A.G.D., 

Acting Assistant Judge Advocate General. 

(Sentence ordered executed. GCW 7, CBI, 6 sep 1944) 
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~ew Delhi, India, 
2 Sep~ember 1944. 

Board of Review 
CM CBI # 231 

UNITED STATES 	 ) SERVIC~S·OF SUPPLY 
) 

v. 	 ) Trial by GCM convened at ------- 
) India, on 7 August 1944. Dis-

Pvt • William F. C·ousins, } honorable discharge, total tortei 
32716918, 3502nd Q,uartermaster ) tures and confinement at hard · 
Truck Company, Base Sec. No. 2, 	 ) labor for 5 years. U.S. 
sos. 	 ). Penitentiary nearest Port ot De

) barkation in the United States. 
) 

. HOLDING by the BOARD OF REVIE .'l 
BEArWSLEY, VALEN'l'INE and VAN 1'.l"'ESS ·, Judge Advocates 

1. The record of trial in the case· of the· above named 
soldler has been examined by the Board of Review, and the Board 
submits this, .its holding, to the Acting Assistant Jude;e Advocate 
General in cha'rge of The Judfe Advocate General's Branch Office 
for. China, Burma and India. 

2. Accused was tried on the following charges and 
specifications: 

CP..ARGE I: Violation of the 94th 	Article of ','lar. 

snecification 1: In that Private William F. Cousins, 
3502nd. ~uartermaster Truck Company, did, at ----=--.,.-----:.., 
------, India, on or about 6 June 1944, wrongfully and 
knowingly disuose of by burying under piles of straw, eighty
five (85) cases of cigarettes, fou~ (4) cases of smoking
tobacco and one box of sewing kits, value about $1772.00, 
property of the United 'States and furnished and intended 
for the military service 'thereof. · , 

;:;pecification 2: In that Private William F. Cousins, 
3502nd ~uartermaster Truck Cor.ipany, did; at.-------, India, 
on or about 6 June -1944, feloniously take, steal and carry 
away eighty-five (85) cases of cigarettes, four(4) cases of 
smoking tobacco, and one box of sewing kits, value about 
~1772.00, property of the United States and furnished and 
intended for the military service.thereof. 

CHARGE II: Violation of the 93rd Article of War~) Finding
• )) of not 

Specification: guilty. 
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CF..A..qGE III: Violation of the 96th Article of Nar. 

Specification: In that Private {/illiam F. Cousins, 
3502nd Quartermaster Truck Company, did at or near ------, 
India, on or about 7 June 1944, wrongfully, knowingly, and 
without proper authority, convert to his own use one (sic) 
Gr.lC 6 x 4 truck bearing number H.o·,·1 - 03099, property of 
the United States of a value of more than J50.00. 

3. Accused pleaded not €Uilty to all of the charees and 
specifications, and was found guilty of all the chare:es and speci
fications, except Charge II and its specification. He was sen- · 
tenced to be dishonorably dischar[ed the service, to.forfeit all 
pay and allowances due or to become due, and to be confined at 
hard labor at such place as the reviewing authority may direct 
for ten (10} years. The reviewing authority approved only so 
much of the sentence as provides for dishonorable discharge, total 
forfeitures and confinement at hard labor for five (5) years, and 
designated the United States Penitentiary nearest the Port of 
Debarkation in the United States as the place of confinement. The 
order of execution viras vii thheld a·nd the record of trial was for
warded to this office pursuant to the provisions of AW 50~. 

4. On 7 June 1944, Lt. Farrie, CL:P, received information 
that some soldiers had· on the night before placed some boxes, with 
markings indicating they were property of the United States, under 
some straw stacks near the village of------ (R. 8). Lt. Farrie 
and four arents proceeded to the spot, which was off the main tra
veled roads. From the BudGe Bud[e road Lt. Farrie and the aeents 
went for about a mile on a 25 foot road that ends at the Diamond 
Earbor Hoad. At the intersection there is another road along 
which they :proceeded for 2~ miles. From there some of the agents 
proceeded up a village path, and about 350 feet from the 'road they 
saw a truck and two negro soldiers (R. 8). The truck was a 2~ ton 
'li:c 6'x 4, #He·;; 03099 (?..8,12},value over .~50.00 (R.3) and assigned 
to the ::J:~ Truck Battalion at ------(:8.. 13). 'l'he soldiers had 
just completed loading some boxes on the truck. When challenfed, 
one ran and escaped and the other, who was the accused, was detaine.d 
by Lt. Farrie (R.9, 12). Inside the truck were 39 cases of 
ciearettes. In the area 26 more packaees were uncovered at the 
time and taken to --------(R. 9). Other agents who remained located 
stacks of cigarettes covered with straw while searchinf the junele 
nearby (R.9, 11, 12). All together seventy nine cases of Camels 
(R. 12), nine cases of Lueky Strikes, four cases of smoking tobacco 

and one case of sewing kits were found (R.9, 12). The Camels were 

.mariced Hq-42-:J::-l~l-39, the Lucky Strikes 59 Hq-42-CI!.-ML-29, and 

both marked Bent :;..:-11 (R.9). These markings indicate the requisi 

tions.· The articles had been shipped to .the ~uartermaster for sale 

to the A:rmy Exchange Officer for resale (R .2).. Camels and Lucky 

Strikes are valued at i25.00 per case~ sewing kits at ~86.40. per 

case and smoking tobacco at $7 .20 to :~14 .40 per case. Property 
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bearing the marking Bent-'4.f-11 is property of the United States 
Army (R.2). Storage ,<facilities are not maintained by the Army 
at -----. Certain care:o discharged from the ship "Ida M. ;Tarbell" 
at shed: #4 from 4 June to 9 June 1944 -bore the markings Bent Q).1-11
Hq_-44-ML-29 and Bent Q,M-ll-Hq-42-ML-39 and was stored in the shed 
at the.port •. When distributed it would be removed upon a Tally out 
Sheet in duplicate, one copy remaining at the med and the other 
going with the shipment for the officer at the Depot (R.4). 

5. Accused had been "grounded", that is, told not to drive 

trucks any more withou~ permission, and had not been granted per

mission to drive a truck on 7 'Jun.e. (R. 5, 6). He left the do~ks 


'with the truck without authority (R. 16).
""- . 

6. Accused, after having be~n warned of his rights, elected 
~o take the stand and testify. He was head dispatcher or the J502nd 
QM Truck Company, 'King George Docks, opposite Shed #2. He left 
the night of 7 June 1944 to take a check on trucks and warehouses. 
On the-way to Budge Budge he met some trucks. One, with half a 
load, was creeping and ~he driver stopped on the·side of the road.· 
Accused took the load on to his truck and drove off. He drove.half 
a mile off the main road and a jeep·pulled up which he thought was 
the other driver. Accused was ready to get.into his truck and had 
put ·some things·from there on his truck • These things were stored 
on the side 01' the road under a tr.ee, ·about a city block off the 
main road where 'anyone could see it •. He was then taken to ------ 
(R. 14). He had been grounded for a two week period more than two 
weeks prior to June 7th (R .15) • Accused went t-0 the tree, which , . 
was off the main road to Budge Budge,· on instructions from the other 
d~iver in o~der to load the cigarettes (R. 18). · 

7. The evidence clearly reveals that accused was found in an . 
out of the way place on a by way, and was seen removing cases of 
cigarettes, which had been hidden in a straw stack, and loading them 
on a truck. Nearby were more cigarettes, smoking tobacco and sewing 
kits concealed under conditions such as to make it self evident 
that an attempt had. been ma.de to hide them in an out of the way place 
where the likelihood or discovery would be small. Evidence of .re~ent 

.·unexplained possession of stolen goods.rai~es·a presumption'of gUilt 
. of ·larceny. Such ·possession must be conscious and exclusive, ~nd .·.. 
it is possible for accused to have personal and exclusive possession 

. although the property was secreted on another's premises, if the . · 
property was under his exclusive .personal control. Possession may 
be personal and exclusiv§,.'B.lt}lough. it is in the joint possession .. 
of two or more· persons, if they are shown to have acted ·in concert.· . 
As.to.those who are particeps criminis, the possession of one is the·., 

.Possession of all. ( 36 C. J. p. 869·873) •. The. evideno.e here tends . 
to ptove the property was in' the exclusive joint possession of a.caused 
and an unknown person whose identi~y he reluctantly ~n~ in~ompletely 
divulged. It is true that he attempted an explanati~n, but this was 
.in itself contradictory and so unreasonable and imp.r~bable _that, the . 
. court. ·was justified in deeming it unworth:( of belief•· ·.It .W&s .not 
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such as to raise a reasonable doubt of guilt. When the accused 

.was apprehended in the nieht time removing from a well concealed· 

jungle hidihg place a large quantity of goods; plainly marked as 

property of the United States Army, as evidenced by the markings 


.thereon, the facts and circumstances in evidence are su1icient 

to warrant the conclusion reached by the court that such property 

was stolen and that accused was the thief. · 
. 

8. Specification 1 of Charge r charges a different aspect 
of. the offense ~omrnitted by accused. It.arose from the same facts 
upon 'Which specification 2 of Charge I is based. We are of the · 
opinion that it would have been better not to have tried accused 
on the firs~ specification, but in view of the sentence, as approved 
by the reviewing authority, accused has suffered no harm thereby. 

9. Th~ evidence is also s·ufficient to support the finding 

of guilty of the unauthorized use of an Army truck, as alleged in 

Charge III and its spebification. 


10. The court was ;egally constituted and had jurisdiction 
.of 	the person of accused and of the subject matter. No errors 
injuriously affecting the substantial rights of the accused were 
committed during the trial. The Board of Review is of the opinion, 
and accordingly holds, that the record of trial is legally sufficient 
to support the findings of guilty and the sentence • 

. . CJ/- '~ ?~Judge
Advocate
~if! JU.ENTIN 

/ 
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New Delhi, India, 
6 September 1944· 

•Board ot Review 
CM CBI # 239 

UNITED STATES 	 ) SERVICES OF SUPPLY US.AF, CBI. 

v. 	 ~ Trial by GCM at Hq. Base Section 2, 
) --------, India, on June 6, 1944.

Pvt. Robert J. Bowles, 	 ) Dishonorable discharge, total tor
33133163, 809th 	Ordnance .) teiture and confinement at hard 
Co~pany. 	 ) labor tor .-three ()) years. U. s. 

) Disciplinary Barracks nearest Port 
) ot Debarkation in the United States. 
) 

HOLDING by the BOARD OF REVIEW 
BE.ARDSLEY, VALENTINE and VAN NESS, Judge Advooates 

l. The record ot trial in the case ot the above named 
soldier has been examined by the Board ot Review, and the 
Board submits this, its holding, to the Acting Assistant Judge
Advocate General in charge of The Judge AdTocate General's 
Branch Ottice tor Ch~na, Burma and India. 

2. Accused was tried on the tollowing charges and· 
speoitications: 

CHARGE I: Violation ot the 63rd Article ot War. 

Speoitioation: In that Private Robert J. Bowles, 
809th Ordnance Company (Depot) did, at -------, India, 
on or about 17 July 1944, behave himself with disrespeot
toward lst Lt. Edwin G. Meredith, 14th Medical Depot · 
Company, his superior otticer by saying to him "You 
are a no good chicken shit son ot a bitch" or words 
to that etteot, the said ottioer being in execution 

ot this ottioe. 


CHARGE ·II: Violation ot the 64th Article ot War. 

Specification: In that Private Robert J. Bowles, 
S09th Ordnance Company (Depot), having received a 
lawtul oomn.and trom 1st Lt. 	Edwin G. Meredith, 14th 

·Medical Depot Company, his sup•rior otticer, to roll 

his sleeves down, did at ------, India, on or about 

17 :Uly 1944, willfully disobey the same. 
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J. on· the evening of the 17th of.June 1944 1st Lt. Edwin 
G. Meredith, MAC., 14th Medical Depot Company at Dum Dum. Or~han~ge 
(R. 6-5) in ------- was officer ot the day (R.6~1, 6-2, 6-4) · 
and as a part of his duty at about ~100 hours was checking enlisted 
men upon attendance at a moving picture show held in the area 
(R. 6-4, 6-5.) to see that they were complying with the malaria 
control program. Attar the show had started and while the checking 
was still in process accused came up and attempted.to enter the 
cinema. Accused had his sleeves rolled up in-violation orders 
and showed some evidence of intoxication. Lt. Meredith ordered 
accused to roll his sleeves down and explained to him that he was 
officer ot the day and that this was a part of his duties. Accused 
answered that he didn't have to do "a damn thing he didn't want to. 
do". The officer of the day then advised the accused that he would 

-not be permitted to see the show unless he obeyed the order, to 
which accused answered: "he would go any God damn way he pleased
and the way he pleased". Upon receiving this answer from accused 
Lt. Meredith ordered him to the orderly room with a view to getting
the matter straightened out. Accused refused to obey this order, 

and refused to go to the orderly room. Two soldiers who were 

standing by were summoned by the otticer ot the day and accused 

was taken to the orderly room where he became very abusive and 

among other·things called Lt~ Meredith "a no $OOd God damn low 

down chicken shit son of a bitch * * * * * " (R. 6-1, 6-J, 6-4,

6-5), and added that it Meredith would. take his bars orr he would 
"kno~k hell out of him". (R. 6-1, 6-2). Lt. Meredith attempted 
to reason with him but was unable to do so tor a period ot 15 
minutes. Finally Capt. Stanley E. Sparks, 809th Ordnance Company
Depot was summoned (R. 6-1, 6-4, 6-7). Capt. Sparks and Lt. 
Meredith then talked to accused about an hour when he quietened
down to some extent and admitted he had been wrong in his behavior 
and said he was sorry. Lt. Meredith then placed accused under 

arrest in quarters (R. 6-1) •. Accused had been drinking but was 

able to walk and talk coherently (R. 6-1, 6-2). Lt. Meredith 

did not have accused examined by a medical otricer to determine 

the extent ot his intoxication. Sgt. George Levens, 14th Medical 

Depot Company (R. 6-2) was in charge_ot quarters on June 17 and 

was present and heard what was said by accused to Lt. Meredith. 

Accused had hi& sleeves rolled down when he reached the orderly 

room. Sgt. LeTens was ot the opinion that accused was drunk, 

although he could walk without assistance. Accused was, i~ the 

opinion or Sgt. Levens, not coherent in his talk (R. 6-4). While 

Capt. Sparks was at the orderly room trying to quieten accused 

he obtained the impression that the attitude ot the aooused was 

that or disrespect to Lt. Meredith (R. 6-5). Capt. Sparks was of 

the opinion that accused had been drinking but noticed that he 

was able to move under his own power.and without assistanoe. 

Aocused spoke clearly and was easily understood (R. 6-5).


# • ... • 
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Private Pete de Latorre, 809th Ordnance Company Depot
Dum Dum Orphanage saw accused on the night of the 17 June at' 
about 7.30 and said that at that time he showed signs ot having
been drinking. Witness attempted to induce accused to go to 
his quarters and retire but accused was "pretty drunk" but could 
talk coherently and could be easily understood. Accused could 
also walk. Later. on about 10 o'clock that evening accused was 
lying on the floor by his bed and trom that position was helped
into bed by Latorre (R. 6-6). 

Sgt. Jesse Sincere, 809th Ordnance Company Depot has known 
accused since June 1943 and since that time has been associated 
with him as "a tallow soldier" in the same organization (R. 6-7)
(R. 6-8). Sgt. Sincere has serTed as First Sergeant ot accused's 
organization and expressed his opinion ot accused in this way:
"I would say that Private Bowles when he wanted to be, and under 
normal circumstances, is a good soldier. On pay nights he is a 
bad soldier". (R. 6-8). 

4. The evidence clearly establishes that on the 17 June 
1944 Lt. Meredith, as officer ot the day, was in the course ot 
the discharg~ ot his duties, attempting among other things to 
enforce the malaria control program. This was an important
duty. Malaria not only produces great suttering and disco.m.tort 
but impairs the.ability ot the personnel ot the armed forces 
and interteres with the performance of their duties. As a part 
ot his duty Meredith was inspecting a moving picture held tor 
enlisted men at the Du:m Du:m Orphanage when accused attempted 
to enter the show somewhat intoxicated and with his sleeves 
rolled up. He paid no attention to a request or Lt. Meredith 
to roll his sleeves ·down but indicated a fixed purpose to dety
the exercise ot any authority. Lt. Meredith then gave him a 
direct and specitic order to roll his sleeves down. This he 
refused emphatically to obey. While there is some evidence or 
accused's intoxication nowhere does it appear in the record that 
he was intoxicated to·such an extent as to render him incapable
of knowing right trom wrong and of being unable to cleave to the 
right. ·ordinarily voluntary intoxication is not a defense to 
the commission of a crime. It may, however, be used successfully 
as a defense where the accused is intoxicated to such a degree
that he is unable to distinguish between right and wrong and 
unable to adhere to the right. When accused of crime a necessary
element ot wnioh is a specifio intent such as a wiltul disobedience 
ot a lawtul order of a superior ottioer under the 64th Artiole 
ot War, the court may properly acquit only it the evidence 
justitied a tinding that the accused at the time in question was 
so intoxicated that he did not know the difference between right
and wrong and that he did not retain the .mental capacity to 
adhere to the right. The rule is·well stated:

"The mere tact that detendant was intoxicated 
at the time the act was committed will not necessarily 
have the ettect of lessening.the degree or the.crime 
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charged, or ot authorizing an acquittal, even where 
a specitic intent or particular mental state .is re
quired, tor a person who is intoxicated may never
theless be capable of deliberation and premeditation, 
or of a specific intent; and a drunken man who 
commits a wrongful act willfully and premeditatedly
is as guilty in the eyes ot the law as it he had been 
sober. Therefore, in order to render such det'ense 
available, the general rule is that the intoxication 
must be so great and so complete that defendant was, 
at the time or committing the act, incapable ot know
ing right trom wrong, and incapable ot torming and 
entertaining such an intent as is required tor the 
crime charged·; and it he had enough control ot his 
mental faculties, notwithstanding his intoxication, 
to know right trom wrong or to torm or entertain an 
intent, his intoxication will not excuse him trom 
the ordinary and usual presumption that is attached 
to the acts and conduct ot sober men." . 

(16 C.J.,par.84(2) 

In the present record, however, there is an utter tai.lure ot 
proot ot that degree or intoxication necessary to exculpate
accused under the law. Moreover, the evidence here shows that 
accused not only could walk without assistance and talk coherently
but could express himselt cogently. He recognized Lt. Meredith · 
as an otticer and invited him to remoTe his bars so that he 
could "knock hell out ot him". There can.be no doubt·that 

accused, although somewhat intoxicated, was in sutticient 

possession ot his mental taculties to make him responsible tor 

his conduct within the meaning ot the law. 


It is to be regretted that an otticer should attempt to 
reason out a difticult situation with an intoxicated subord
.inate. It a crime ot sutticient gravity has been committed by 
an intoxicated soldier the otticer; charged with the duty ot 
handling the situation, should order appropriate detention and 
discuss the matter only atter there has been a complete recovery 
trom the ettects ot the strong drink or drug. Any other course 
is apt to produce torensic .horseplay, with attendant headaches,
heartaches, embarrassment and additional punishment. 

The evidence discloses that accused's sleeves were rolled 
down when he was in the.prderly room that evening. It is un
doubtedly probable that he ultimately met the requirements ot 
the order ot Lt. Meredith. Under some circumstances it has been 
held that alacrity and promptness are not the essence ot a 
lawtul command and that where there is no necessity tor haste 
and in obedience to an order,a tardy and reluctant compliance
is not such a wiltul disobedience aa contemplated by AW 64. 
(Bull. JAG. August 1943, page )08) (CM CBI 196). It has also 
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been held that when a direct order is given by a superior officer 
it is ordinarily the duty of the interior to obey without 
hesitation, with alacrity and to the full. He must obey promptly
and 	implicitly (CM CBI 196). It is a well known tact that in 
---------, India, as in many other tropical places, in the early
part of the evening malaria laden mosquitoes get in their deadly
work and to expose unnecessarily any part of the body to this 
hazard is not only unnecessary, unwise and inexpedient, but 
should be remedied as quietly as attention is.directed to it. 
This put upon accused the duty of complying quickly and com- . 
pletely with the order of Lt. Meredith, and his defiant failure 
to do so brings him clearly within the definition of the crime 
with which he is charged. There was abundant evidence upon which 

'the court was justified in finding the accused guilty of a wilful 
disobedience of a lawtul order from a superior officer, as alleged
in the pertinent specification. 

It is a violation of AW 6J tor a person subject to military
law 	to behave himself with disrespect toward a superior officer. 
The commission of this crime ·may be accomplished either by
actions or words or both. It is difficult to see how a soldier 
could behave himself with greater disrespect toward his superior
ofticer than by the employment ot such language directly toward 
a superior officer as accused used upon this occasion. Despite
the 	tact that he was intoxicated, or it he had been so inebriated 
as to render him incapable of distinguishing between right and 
wrong, he would yet have been guilty ot a violation of this 
article by the use of such language as the evidence disclosed 
he employed in his rage against Lt. Meredith, and the court was 
abundantly justitied in reaching a conclusion that accused was 
guilty of a violation of Charge I and its specification. 

During the course of the cross examination of Sgt. Sincere, 
a defense witness, this transpired:

"Questions by the Prosecution: 

sergeant Sincere, do you· know how many times 
.. Private Bowles has been AWOL' 

Twice to my knowledge. 


Q. 	 How often does he get that way when he is not 
a good soldier' 

A. 	 Not at all times, I know one case an AWOL case. 

I object to AWOL questions and answers.Defense: 

I would like to state that it is believed that theTJA: sergeant was brought in as a character witness. 

The defense objects on the grounds that this is anDefense: 
inappropriate time during the trial to consider 
past allegations 8.nd records. 
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TJA: Is it legal to impeach such character evidence 
since defense has brought in a character witness1 


Law 

.Member: Objection oTerruled. 


~. 	 Is accused one or the type or soldier who habitually 
gets drunk atter pay day?

A. 	 I would not say habitually, no. 

~. Do you think accused is a good soldier, has a good
record? 

A.· No I 'WOUld not· say he has,. a good record."· (R.6-~) 

"A fundamental rule is that the prosecution may 
not evidence the doing or the act by showing the 
accused's bad moral character or tormer misdeeds as 
a basis tor an interence ot guilt. This torbids any
reference to his bad character in any torm, either 
by general repute or by personal opinions of indivi
duals who know him, and any reterence in the evidence 
to tormer specific ottenses or other acts or misoonduot, 
whether he has or has not ever been tried and convicted 
ot their commission." (MOM 1928, par •. 112 (b)) 

Again it is said: 

"Evidence relating to an offense not involving
moral turpitude or affecting the credibility ot the 
witness should be excluded." (MCM 1928, par. 124. (b)} 

It was entirely incompetent and improper tor this witness 
to be asked concerning specitic instances in the lite and behavior 
ot accused. Such questions could not have been properly put to 
accused it he had himselt been the witness, although the court 
in the exercise of its discretion may allow a wider latitude in 
the cross examination ot the accused than ot other witnesses. 
It. is improper and incompetent to attempt to elicit trom accused 
instances or specific crimes ot which he has been convicted, 
unless the crime involves moral turitude or its commission would 
lessen the credibility or the witness. (CM CBI 168). Upon the 
cross examination ot a character witness 1t 1s never competent 

. to ask him it he knows ot specitic crimes committed by the 
accused (20 A.J. par. 326). This examination must be contined 
to general reputation ot traits or habits and these habits or 
traits must have some tair relationship to the crime charged

(Ibid Par. 327) • It is .clear from all the author!ties that the 
cross examination ot Sgt. Sincere concerning the number ot times 
that accused had been AWOL wa~ entirely improper. 

However, using the entire record as a measurement it ·does 

not appear that a substantial right ot aooused was ettected by 

this imp.roper course ot ex8.m.inat1on. ·· 
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The Board or Review is or the opinion that there was ample 
competent evidence to sustain the findings or the court upon
all the charges and specirioations. 

The arridavit upon the charge sheets does not show that 
~couser swore to the charges as well as to the specifications.
The rule is "charges and specifications will be signed and sworn 
to substantially as indicated in the form". (Par. 31, MCM 1928)
(CM CBI 177) ~· 

At the time .the charges were preferred accused was 27·years 
ot age. He was inducted 19 February 1942 tor the duration plus
six months. He had no prior service. 

5. The court was· legallf constituted and had jurisdiction 
ot the person or the accused and the subject matter of the crime. 
The·sentence is'well·within the limits or the law. No errors 
injuriously atfecting the substantial rights or the accused were 
committed during the trial. The Board of Review is or the . 
opinion and it accordingly holds that the record or trial is 
sutficient to support the.findings and the sentence. 

~~Judge Ad~ooate. 
I. 

~~. Judge Advocate 
os:VALENTINE 

· (On leave) , Judge Advocate 
-R~O""B'"E'"'R~~Ma-.-v"IN'""'.,NE~S~sr---
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New Delhi, India. 
14 September 1944. 

Board ot Review 
CM CBI # 240. 

UNITED STATES ) SERVICES OF SJPPLY; USAF, CBI. 
) 

v. ) Trial by GCM, convened at --------,
) India, on 4 July 1944· Dismissal,

lst Lt. George c. Harvey, ) total torteitures and oontinement 
0-92;01;, Transportation ) at hard labor tor ; years. No place
Corps. ) ot confinement designated. 

) 

HOLDING by the BOARD OF REVIEW 
BEARDSLEY, VALENTINE and VAN NESS, Judge Advocates. 

1. The record ot trial in the case ot the above named 

otfioer has been examined by the Board ot Review, which submits 

this, its holding, to the Aoting Assistant Judge Advocate 
General in charge ot The Judge Advocate General's Branch Office 

. tor China, Burma and· India. · ._ 

· 2 •. Accused was tried on the following charge and 

speoitication: . 


CHARGE: Violation ot the 92nd Article ot War. 

Specification: In that George c. Harvey, 1st Lieuten- · 
ant, Transportation Corps, AUS., Rail Transportation 
Otticer, Base Section 2, did, at --------, India. on or 
about 21 April 1944 with malice atorethought, wilfully,
deliberately, feloniously. unlawfully, and with premedita
tion kill William Rowson, Sergeant, British Army, a 
human being by shooting him with a pistol. 

3. Accused pleaded not guilty to the charge and speoitica
tion and by exceptions and substitutions was tound guilty by the 
aourt ot manslaughter, in violation ot the 93rd Article ot War. 
He was sentenced to be dismissed the service, to forfeit all pay
and allowances due or to become due and to be oontined at hard 
labor at such place as the reviewing authority might direct tor 
5 years. The reviewing authority approved the sentence and for
warded the record to the Commanding General, USAF! CBI, tor action 
pursuant to AW 48. The oontirming authority cont rm.ed the sentence. 

· The order ot exeoution was withheld and the reoord ot trial was 
forwarded to this ottioe pursuant to AW 50t. No place ot confine
ment' has been designated. 
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4. Sgt. William Rowson or the British Army was shot rive 

times by accused early in the morning or 21 April 1944 and died 

ot such wounds on 28 April 1944 (R. 26). The evidence is in 

sharp contliot on two points: 


(1) 	 Whether the shooting was aooiden~al or inten
tional 

and 

(2) 	 whether at the time or the shooting accused 
was so tree_trom mental disease, mental defect 
or mental derangement ~s to be able to distin
guish, and to choose between, right and wrong. 

The 'tindings ot the court necessarily imply that the slaying was 
c.ulpable, although not premeditated, and that accused possessed
mental capaoity suttioient to enable him to distinguish right . 
trom wrong and to adhere to the right. 

5. The tragedy ooourred at -------, India, where aooused 
had been American R.T.O. since l March 1944. Under his command 
were 2nd Lt. Richard W. Lutz, T.c., and S enlisted men (R • .152).
These two officers and .8 soldiers lived together in one room on 
an upper tloor·ot the Bengal & Assam railway station. The 
deceased was in charge at night of, the British R.T~O. on the 
ground tloor ot such station (R. 43). Contacts between deceased 
and the members or the American Detachment were not only frequent
but at times were quite irritating, especially to accused. 

6. The evidence indicates that deceased was a physically
vigorous young man or the ebullient, practical. joker type; a 
somewhat rough and quite boisterous extrovert. One witness re
ferred to him as a "smart aleck" (R. 43). Aooused was 52 years 
ot age, weak physically in comparison wi~h deceased, a quiet man 
giTen to brooding and inolined to live within himself: in short, 
an introvert. 

7. Deceased had bee'n a trequent and somewhat unweloome . 
visitor in the quarters of the Americans. His tour of duty ended 
daily at hours 0700: It was his habit to go upstairs and awaken 
the Americans-by slapping them not ungently on the buttooks 
(R. S4). This matutin~l tamiliarity was reoeived without enthus
iasm by all. It was resented by accused (R. 84). Deceased was 
familiar with ju-jitsu and· took del.ight in slipping up behind the 
Americans and pinning their arms to their sides and holding them 
helpless until he felt like releasing them (R. 51). On one 
occasion he tied acoused to the chair in which he sat (R. 43, 51, 
52). · Accused was annoyed by all this (R. 52·). On the day prioi: 
to the· shooting, he mentioned his·4et~rm.ination to secure other 
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quarters where the detachment would be tree from unwelcome visits 
and undue familiarity (R. 89). On 19 April 1944, deceased comment
ed on the size ot the private parts ot accused (R. 44}, and in
quired how many children he had (R. 154). Accused answered that 
he had one (although in tact he was the rather ot four). Deceased 
remarked that with such a "little tool" he did not see how accused 
could be a rather, and that accused must have "awfully good
neighbours" (R. 44), or that his wife "had a good.'friend in the 
iceman (R •. 154), or something to that etteot. At ·the moment 
accused did .not seem to be irritated and did not reply (R. 44}. 

· S.· The evening ot 20 April, Lt. Lutz returned from ------ 
(R. 34). He brought a.bottle ot Liquor for Lt. Harvey (R. 35'), · 
who opened it, took one drink and shared the contents with Lt. 

'-..,Lutz and others. Accused went to bed about hours 1100, as did the 
. others. About 2 hours a~ter midnight Lt. Lutz awakened and dis
covered that accused was getting dressed (R. 35). Accused said, 
"Don't get frightened, I just shot the 'so~and-so'(·'son-of-a-bitch'
R. 47), who called my wife a dirty whore" (R. 35, 36). He added 
that he was going to visit the Covers, a family ot missionaries 
With whom he was acquainted, who· lived at Bogra, about 25 miles 
north east. Accused went downstairs, where he stood behind some 
meter gauge cars,R. 37). Accused seemed then to be calm and 
collected (R •. 41). Lt. Lutz thought that accused was having a 
nightmare or. a "talking jag" (R. ,36). About a halt hour later, 
he heard people walking on the concrete floor in the waiting room 
below, and then a knock on the door (R. 37). Two British MPs 
entered. They said that Sgt. Rowson had been shot. They went to 
accused's bed and then asked Lt. Lutz to go downstairs. There he 
saw a .45 automatic pistol in a blanket on a oharpoy (Indian string
bed or a c'ot). There were spots ot blood on .the end ot ·the barrel • 

. one 	cartridge was in the chamber and one remained· in the olip. · 
Arter removing the cartridges, he accompanied the MPs to the 

. hospital about 200 yards south of the station. 

9. While dressing, accused played his flashlight on Sgt.
Louis J. Kalscheuer's race, and called to all present to get up , 
(R. 47). Kalscheuer asked what the trouble was and Lt. Harvey said, 
"I flattened out that son-ot•a-bitch·that insulted my wife". He 
asked Kalscheuer it he had heard anything and to the latter's 
answer, "no"; res~onded, "Tek Hai" (a Bengali expression, meaning
nquite all right")• Accused asked if Kalscheuer had heard Sgt.
Rowson ask how many children he had. Upon recaiTing an affirmative 
answer, he said: "No blaok·son-ot:-a-bitch is going to insult my
wi:f'e and get by with it". He said. that he had shot him and had · 
drop~ed the gun (R. 4S), and remarked that it was not charged to 
him (R. 48). Accused stated that he was "going", and asked 
Kalscheuer to drive him·in ·a jeep to Bogra. Kalscheuer retuse4 
(R. 47). T/5 Harold J. Baker hea~d ·accused saying, ".Get ·up boys, 

·get 	up, ·you might as well know about it. I went do.wn and bumped 

o:f't the one who insulted my wi:f'e"• Accused said the Sergeant.had 
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made one oraok too many (R.. 5') . 
J 

10. About hours 0900 Lt. Lutz saw aooused in a meter gauge 
passenger car a tew yards north of the connection between the 
broad gauge and meter gauge lines (R • .38). He plaoed him under 
arrest and brought him back to his quarters; Accused then re
ferred .to the British in_derogatory terms (R. 38). 

11. one.witness asserted (R. 91) and another denied (R.90)
that-at about hoµrs 0800 on 21 April after his arrest, accused 
remarked that he wished he nad killed the son-or-a-bitch and he 

· would be done with it. 
. . 

· 12. N.G. Mukutmani was on the veranda ot the station about 
hours 0200 on 21 April 1944 and saw a sahib (Bengali tor "lord",
commonly used by Indians to designate a white man ot standing) 

- enter the R.T.o. (R. 'O). He heard a oonTersation in English but.· 
could not distinguish the words, which were tollowed by the sound 
ot gun tire· (R. il). He tled. Gurubachan Singh, Indian Army

.General SerTice. Corps, was assigned as messenger to deceased on 
the night ot .April 20th.· Sgt. Rowson, Singh and the tally clerk,· 
laid down to.sleep about ll-.)O. Singh was awakened.by a shot. 
Aooused an~Rowson ~ere both standing by deoeased's oharpoy.
With his lett hand accus_ed held Rowson' s sleeye, . and in his right · 
hand. was a pistol. Singh saw accused shoot again. Rowson tell 
to the tloor. Singh tled (R. 170). Prior to this second shot 
the two men were struggling. Lt. HarTey then was dressed in his 
pyjamas. · 

, · 1.3 •. Signal.mail Ralman, E. Pettipher, Royal ·Signals, receiTed 
(R. '9) a telephone call trom deceased at hours 0230, 21 April.
Attar hearing Rowson' s message, he aroused Lano·e Corporal Edwards, 
British Military Pol1oe, and notified the hospital.· Corporal.
Edwards went to the station (R. 70}, where he tound Rowson·l)'ing 
on the oharpoy. He was bleeding badly and seemed very weak. 

With several coolies, Edward·s carried him to the hospit~ and 

then went to the American R.T.o. quarters. .A.a a result:.ot what 


_deceased had said to him he'looked tor Lt. HarTey. A.ta table 
'in the R.T.o. was a pistol. It contained two rounds ot ammunition. 
There was blood on 1t. About hours 08JO Corporal Edward& tound 
accused sleeping in"'a ~ilway coach (R. 72). He notitied Lt. Lutz,
who came and placed accused under arrest. 

u,-. Lt. G_.M. Waldron (Nosing -Sister, Q,.A.I.M.N.s. ,· at 1;he 
Military Hospital in ----·------~, who attended deceased) and · 
Captain Dines and Sgt. Hawman were present on 27 April 194.4 when 
KaJor I. Schalit,·RAMC, visited him. MaJor Sohalit told deceased 
that he was. in a dying condition and that he had no hope·. ot · · 
recovery (R. 27). ·. Deceased stated that he knew this (R. 29). . . 
MaJor Sohalit ~en asked who shot him. Tll.e dyin~ man replied that · 
it was· Har.Tay (R.)O.), the· American R.T.o. (R. 27) •.Deoeaae4 stated 
. ~ . . " " . .. . •. 
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that he remembered a· statement that he had made pre.viously and· 
that he agreed to suoh statement (R. 29). Deceased's mind was 
clear at the time (R. 30). Captain D.J. Fitts, C.M.P. reduced 

. the statement· (Pros. Ex. 6) to writing (R. 31). 

15. Captain Desousa, I.A.M.c., examined Rowson about hours 
0300, 21 April (R. 21). He was suffering from five major wounds 
one at the right on the pit ot the stomach, another in the right'
groin, a third in.the left groin, a fourth in the lett·or the 
right side ot the ohest and a f'if'th on the back under the left 
side. There was a minor injury along the right tore.arm (R. 22).
Major Horace Petit, MC, 112th Station Hospital, performed an 
autopsy on the body (R. 30) ot Sgt. Rowson on the 2S April 1944. 

, Death was caused by gunshot .wounds (R. 31). . · 

i•. The pistol round in the R.T.o·. was Lt. Harvey's. On 
the.floor there were found also a pair or bedroom slippers whioh 
belonged to him, and two buttons from accused's pyjamas (Pros.
Ex. 15). His pyjamas were left in the sleeping quarters. They
had been torn and the buttons were missing. The pistol was tested 

• on 3 luly 1944 (R. 94) and the safety was found to be detective · 

- (R. 93). It. was not, however, a "runaway" weapon an~ would not 


tire continuously while the trigger was held baok, but it was 

necessary to pull the trigger before each shot. 

17. An examination was made of the room where the shooting
took place by 2nd Lt. Paul Koontz, C.I.D. (R. 99) who had had tour 
years experience as a police detective in Columbus, Ohio (R. 102).
He found 3 bullet holes in the rQom (R. 100). From the position 
ot the bullet holes it Wa.s his opinion that three shots WeTe tired 
from ona~point in the room (R. 103). 

11. Accused was examined at-the 112th Station Hospital on 
22 April 1944 (R. 138}. '?his examination disolosed an abrasion 
about l inoh in diameter on the .dorsal surface on the right second 
toe, with swelling due to hemorrhage wi t.hin the skin and subcu
taneous tissue. on the right leg Just below and to the right side 
ot the knee there was an abrasion ot the skin about 1 em. in· · 
diameter with an area of' inflammation-about it tor approximately
2 cm. and the whole surface of' the leg down to the.lower third 
showed evidence of' hemor~hage beneath the skin. There was an 
abrasion about i cm. in diameter just to the left of' the si~th 
dorsal vertebra. 

19. · M&.Jor.Marshal L. Oliver, I.G.D., under·AW 70 inTestigated
'-·the charges (R. '2}. On 2 May 1944 he questioned aoo.used, after 

warning him of' his rights under AW, 24 (R. 'J}. Neither len~enoy
was promised nor coereion ottered. Aooused talked freely. Aooused 
read the statement which was reduced to writing, stated that it was 
substantially' what he said (R. '4}, bl1t did not sign it •...He ~sked. 
K&Jor oliTer whether he telt that he should. As aooused seemed 
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completely bewildered, Major Oliver did not press him to sign
the statement. · Accused told Major Oliver (R. 65) that he went 
to bed about 11 o'clock but was not sleepy. He had had one driink 
of liquor. Thinking of home, he became nervous and got up and 
took another drink. Unable to sleep, he got up a second time, 
took a third drink and again laid down. Since he could not 
sleep, he decided to go to ------, if a train were running. He 
went downstairs to inquire. It was necessary·to go out on the 
veranda and down an outside stairs. As he had heard a noise on 
the veranda, he took his pistol. Deceased was asleep on a charpoy.
An Indian messenger was asleep in a chair. Accused tapped deceased's 
foot and said, "Wake up, Bill, no sleeping on duty". Deceased told 
him that no train was running, and to go back to bed. Accused 
started away, then it occurred to him that the time was opportune 
to caution deceased about his· growing familiarities and to ask 
whether he did not think he had been disrespectful and uncharitable. 
Deceased replied, "To hell with you and your wife". Accused stated 
that he would report him to his Commanding Officer. Deceased 
suddenly lunged forward. Accused stepped backward and bumped into 
the door on the left. The pistol was discharged. This so fright- · 
ened accused that he could think of nothing but to drop it. Every
thing went black. He could recall nothing that happened thereafter 
until after he had been in the ll2th Stati~n Hospital· for some days 
(R. 65, 66). · 

20. Accused was warned of his rights and took the stand as 
a witness. In general, his testimony was to the same effect as, 
and in some instances in almost the same language employed in, the 
statement to the investigating officer. He testified that when he 
told deceased that he would report him to his commanding otficer 
(R. 159), deceased became "venomous" and frightened him (R. 162).
He "made a lunge at me" and jumped on accused's toot. Accused 
staggered back against the wall. . The gun was ·discharged•. "I was 
completely horrified. I was so surprised. I had no idsa that the 
gun had anything in it. I had never used it. Then everything
seemed to go black". Later he learned that he was in a hospital
(R. 152). Accused testified that he had no conscious desire to 
kill deceased and that he did not consciotlsly and deliberately
pull the trigger of the pistoll although he was frightened when 
deceased lunged at him (R. 1521~ . . 

21. The statement of accused immediately after the shooting
that he had just 'shot the so-and-so who called his wife a dirty
whore, and the statement after his.arrest that he wished he had 
killed the.son-of-a-bitch, both are indicative of express malice. 
These statements are inconsistent with the explanation of the 
shooting, which accused made as a witness at the trial, and upon 
the investigation. However, the physical tacts-and circumstances 
are consistent with his contention that the pistol was accidentally
discharged in a struggle, except in two respects: (l) the·tact 
that five shots were tired; and (2) the opinion of.Lt. Koontz 
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as 	to the position from which at least three of the shots were 
tired. 

22 •. The number of shots is a physical fact about which 
there can be no dispute between re~sonable persons. The position
from which the weapon was fired is a matter of opinion, depending 
to some extent upon speculation. The pistol was defective and 
could have been discharged in a struggle without any intent on 
the part of accused to pull the trigger. 

23. It seems quite likely that there was a struggle. Guru
bachan Singh swore that he saw it' (R. 170). The torn pyjamas
(Pros. Ex. 14), the buttons on the floor, and the bruise~ upon
accused's root and leg all tend to indicate that there was a 

~ 	 struggle. However, the struggle for the possession of the pistol
might have followed and not preceded the first shot. The bullet 
holes at· about the same distance from the floor, both in the body
of accused and in the walls of the room, form a pattern which is 
more consistant with the aiming of the pistol than with aimless 
squeezing of the trigger in response to involuntary reflexes during 
a struggle for its possession. 

24. It was the province of the court.to weigh the evidence, 
to determine the probative value of the testimony and to draw 
inferences from the facts and circumstances in evidence. It was 
tor t he court to determine which of the possible conflicting
inferences generated by the evidence should be accepted and which 
should be rejected. 

25. Substantial and persuasive evidence strongly tends to 
support the court's conclusion that the weapon was discharged in 
a sudden struggle without malice or intent on the part of accused 
to kill the deceased. If the members of the court so believed, 
after that solemn consideration of the evidence which t~eir oaths 
required, it was not only within their province, but it was their 
duty to find the accused guilty of the lesser included o:f':f'ense of 
voluntary manslaughter. 

26. When one kills anot~er by the grossly careless use of a 
firearm the o:f':f'ense has been held to be voluntary manslaughter,
although he did not act maliciously and had no intention to kill. 

, 	Where one carelessly handled a loaded pistol, and it was discharged
in a struggle and killed the person seeking to disarm him, the 
offense might be considered as voluntary and not involuntary
manslaughter. (EWing v. Commonwealth, 129 Ky. 237, 242, 111 s.w. 
352; Selby v. Commonwealth, 25 Ky. L. 2209, 80 s.w. 221; CM CBI . 
163, Anderson). 

. 27 It accused was sane and legally responsible for his actsat the time of the shooting, and it the proceedings are free from 
prejudicial error, the reoord o:f' trial must be hel~ to be legally
suffioient to support the findings of guilty of the }easer included 
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offense ot manslaughter in violation of AW 93. wa now pass to 

the consideration ot these two.questions. 


28. Numerous witnesses gave testimony with respect to the 
mental condition or accused during the months immediately preceding
the shooting.· Some ot these witnesses were laymen, others were 
medical men. Some ot the latter were experienced i~, and the 
others were not experienced in, the treatment and ~are of the 
insane. ,The testimony ot these professional witnesses is ir 
reconcilably.in conflict. 

29. Four ot the witnesses, two ot them being medical otticers, 
were on the transport with accused during the voyage from the United 
States to India. These witnesses related numerous instances ot 
conduct on the part ot accused which, in their opinion, indicated 

'that 	his mental condition was· not normal. Some ot the witnesses 
knew accused at Fort Slocum, New York. There (R. 124) and in 
India (R •. 128) he did not "fit in", but seemed to be unable to 
adapt himself to military lite. He appeared to be completely lost 
as to what to do and how to proceed (R. 124). He broke into tears 
when he learned that be had been selected to drill in tront ot 
spectators on the parade ground (R. 125). On the ship he was 
exceedingly afraid ot contact with submarines and continually
watched the skies for air protection. ·Any unusual noise in the 
boiler room or kitchen caused him concern (R. 126). He was depressed
and morose (R. 129A). At one time it looked like he was going to 
pieces. When a collision with another ship seemed imminent; accused 
was all over the deck trying to tell everyone what to do and what 
not to dJ:>. It was impossible to quiet him. "It is hard to des
cribe.how wild he was". (R.126). He was constantly on the lookout 
and was always trying to direct the activities (R. 131) or the ship 
so that. he was referred to as the "Admiral" (R. 127), or as "Granpa"
(R ;134) • In ------- he seemed to be in a tog (R. 129). In the 
opinion ot Captain Edward c. Neidballa, M.C., accused was not up 
to the army's preinduotion psychiatric standards, and he regarded 
an ottioer with his makeup as a hazard overseas (R. 131). Captain
Joseph J. Reichman, M.C., was or the opinion that accused displayed
unusual apprehension, tear and eccentricity (R. 11,A). He believed 
that accused was not up to the army•s·psychiatrio standards and 
was emotionally/unstable (R. 119). 

JO. let Lt. John Murphy, T.c., knew accused tor 19 years in 
Indianapolis, where both had been employed in the railroad yards,
but did not see him between 1939 (R.135) and 16 April 1944, when 
they met at Parbatipur. He then did not recognize accused, who 
did not seem to be the man he had known, but had become an old man 
with grey hair, with "humped" shoulders, and reduced to skinniness 
(R. 136). From boyhood, T/4 Thomas Grittin, 28 Air Depot, had 
known accused, over a period ot about 20 years, and was frequently
in accused's home. Accused was a "swell g\ly" and always timid. 
His mother was. placed in a private sanitarium (R. 149). 
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31.· From 20 January to 14 February 1941, accused was 

treated by Dr. Roger J. Anderson in a hospital in-Indianapolis tor 

prostatitis narceleptio, drowsy paraesthesia of hands a~d arms,
tinnitus and loss of libido (Def. Ex. C) • 

. 32. At santahar accused seldom went out at night (R. 34).
He was afraid or the natives (R. 44, 49). He was always homesick 
(R. 39). He was disgusted with the railroad and did not like 
India (R. 49). He seemed high strung and was bothered by the 
whistling or the locomotives (R. 50). Sgt. Louis J. Kalscheuer · 
and Technicians 5th Grade Harold J. Baker and Frank J. Pikul were 
members or the detachment commanded by accused at Santahar. . 
Kalscheuer did not think that accused was "in his right mind" at. 
the time 9t the shooting (R. 53). Although accused seemed to 

""' become "blue" (R. 59) at night, he did not impress Baker as being
"crazy" (R. 58). He was·always talking about his family and about 

' 	 the mail which did not come. Baker had wondered whether or not 

accused was "slightly unbalanced" (R. 59). Pikul testified that 

he had taken over many or accused's duties, because he seemed to 

be unable to attend to his correspondence.and supervisory duties. 

at•Santahar (R. 83). Accused didn't like the railroad and was 

always talking about deceased (R. 89). He dictated many letters 

to Pikul, which the latter would never have written.in the words 

u~ed by accu,ed.(R; 83). · 


33. Captain John J. Stoskopf Jr., C.I.D., .questioned accused 
at------- about hours 2100 on 21 April (R. 80). Aocused was 
mentally·and physically tired, and see~ed to be worried. In this 
witness' opinion, accused's actions were apparently normal and he 

. seemed to be rationa~ and clear mentally (R. 80}. . 

34. Captain Irving Beiber, MC, was chiet.ot the Neuropsy
chiatric section, ll2th Station Hospital, in which section accused 
was under his observation for about three weeks. This witness had 
practiced psychiatry since January 1933· He had been an instructor 
in neurophysiology in a University Medical School and tor 2! years 
was assistant alienist. at Bellevue Hospital, New York,, and at the 
same time an assistant in psychiatry at the College ot Medicine, 
New York University. From 1936 to 1942, h·e praotioed neurology and 
psychiatry, and during this time was instructor in neurology in 
Columbia University and Adjunct Neurologist on the start or Mount 
Sinai Hospital. He is a member or several'learned societies 
(R. 140). Captain Beiber defined prostatitis-as inflammation or the 
prostate gland, a narcoleptic as one addicted to drowsiness, and 
tinnitus and loss ot libido as the loss ot sexual desire and im
potency •. ·The personal history or accused (R. 141, Ex. B) indicated 
that in the probable course or his lite he would have snapped · 
mentally over some real or. imagined crisis. In witness' opinion,
accused was incapable or ditfer~ntiating between right ~nd wrong
(R. 142), and at the time or the ·trial was still ~n need·ot psy
chiatric treatment (R. 146). . 
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35. Colonel Charles L. Leedham, MC, Major Thomas J' ~ Morrison.: 
MC, and Major William F. Fuller, MO, were designated by the 
reviewing authority as a Board ot Otfioers to determine the sanity 
ot the accused. Their report was received in evidence (R. 7, . · 

· Pros. Ex. 1). The Board round that accused was ot sound mind and 
capable of realizing the difference between right and wrong at the 
time ot the alleged offense and that at the time of-the examination 
he was or sound.mind and his mental ability to assist in the pre
paration of his defense was good (Pros. Ex. 1). All the members 
of the Board.testified as witnesses at the trial. Major FUller 
studied psychiatry at medical school and had a few psychiatric
patients while an interne~ Since then, he had not practiced
psychiatry (R. 8). In his opinion, when accused was suddenly
jumped upon, he lost all reasoning due to fear. Such temporary . 
loss ot reasoning was not a form ot insanity (R. 8). This witness 

· had lost hfs temper and reasoning ~ower lots ot times and considered 
such loss no evidence or insanity. (R. 9). The examination by the 
Board ot Lt. Harvey occupied one hour and fifteen minutes (R. 8), · 

·The Board took into consideration the report ot Capt. Beiber (Def.
Ex. B) in making its determination (R. 10). Accused's tears and 
reactions referred to in the testimony and in the ·report ot Capt.
Beiber were not abnormal (R. 10). An act committed during temporary
loss ot reason could be involuntary (R. 10) and might be deliberate 
(R. 11). 

36. Major Morrison; .specialized ln psychiatry trom 1928 to 
1935, and· was resident psychiatrist in a private sanitarium.at 
Beacon, New York (R. 12). From 1935 until entering the army in 
1942 he .)V8.S an Assistant Neurologist at the Vanderbilt Clinic. He 
is a qualified psychiatrist and lunacy examiner in the State ot 
New York. He made an independent examination of accused, during . 
9 hours.on three successive days (R. 12) •. He studied the case 
history prepared by Capt. Beiber'and took into consideration his 
report and findings (R. 12) •. Major Morrison prepared a report tor 
the Commanding General, sos, USAF, CBI, which was received (R. 12)
in. evidence (Pros. Ex. 2). His conclusions therein were that 
accused was not psychotl.c, that his ability to assist in the pre
paration ot his defense was good, that he was able to distinguish 
tetween right and wrong, and that he was oal>able·ot realizing the 

·physioal and mor.,al oonsequences ot any act (Pros. Ex. 2) • In 
Major Morrison's opinion the mental aberration ot accused indicated 
b7 his amnesia was the result, and not the cause, ot his act. His· 
exami~ation of the aocused was oomplete in all the various aspects
ot. the mind (R. 13). Accused had a remarkably olear·memory.tor 
·events right up to the moment of the incident. Although accused's 
amnesia was an abnormality, Major Morrison found no evidenoe of any
active disease attecting the brain of the accused. In his. opinion,
acoused had not adjusted himself' .adequately (R. 15) :trom his 
civilian status to the military status overseas, but his mental 
condition was such that he could exercise control over his will or 
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volition, so as to avoid ahooting Sgt. Rowson (R •.16). At the 
time of the shooting he was capable of entertaining a criminai 
intent and of distinguishing right from wrong (R. 17); and accused's 
body was under his mental control. Accused was sane at the time of 
the act. The physical contact when accused was pushed by the sergeant
might have affected his ability to distinguish right from wrong, 
"setting off in him a reflex of doing the actual shooting. It was 
an automatic action on his part" (R. 18). He may not then have had 
•any control over himself. He might have been insane at the time he 

pulled the trigger (R. 18). The period·of physical contact was too 

instantaneous to deter.mine whether or not accused knew right from 

wrong at the actual time of pulling the trigger. It certainly

would hot have been long enough for accused to think over the con
sequence (R. 19). 	 · . · · 

\ 37. Col. Charles L •. Leedham, MC, received his degree in 1928 

and was a post graduate at the Army· Medical School in 1930 (R. 110).

He had four years training at the Walter Reed Hospital. At the Army

Medical School and at Walter Reed he had had training and experience

in psychiatric work. In his opinion accused was sane and of sound 

mind, and was able to distinguish right from wrong up to the time 

of the shooting. Up to the moment of shooting, accused's actions 

were under his control. He was in such mental condition as to know 

the probable consequences of a criminal act and had full control ot 

his faculties·(R. 111). This witness personally examined accused 

for one to one and a half hours. Accused was sane up to the time 

of the shooting, but Col. Leedham had no idea "what he was" at the 

time of the shooting (R. 113). Anger or fear may cause something 

to snap in the human mind in a space of a second or two. In his 

opinion anger and tear are exaggerated normal actions an~ extreme 

anger and extreme tear do not constitute insanity. Amnesia is not 

considered evidence of insanity but as a reaction frequently seen 

after an unpleasant experience, In this witness• opinion the 

shooting was "a reflex aotion" (R. 114). 


· . 38. Both the Board of Medical Officers and the court were 

confronted with two questions: first, whether accused was sane and 

legally subject to trial; and second, whether at the time of the 

shooting he was sane and legally responsible tor his act. The 

Board of Medical Officers round that he was sane at the time o:t the 

shooting and hence responsible for his.acts, and sane at the time 

ot the examination and hence subject to trial. Such findings were 
prima tacie evidence of sanity. Indeed the· law presumes one is sane 
and legally responsible for his acts, which presumption is rebuttable. 
A man is generally held to be sane so as to be legally subject to 
trial if at the time thereot he possesses su:tfioient soundness ot 
mind to appreciate the nature o:t the charges against him and of the 
proceedings thereon, so as to enable him to cooperate in and to 
present his defense (23 c.J.S. 240). MOM 1928, par. 35c authorizes 
an appointing authority to suspend action on, charges pending con
sideration of a report of the medical officer or the report ot the 
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Board convened under AR 600-500 in a case where that regulation.
applies and when it.is practicable to convene such a Board. ' 
MCM 1928, par. 63 requires a court to inquire into the existing
mental condition of the accused whenever it appears to the court . 
that such an inquiry should be made in the interest'ot justice,·
and requires that priority be given to the determination ot the 
question of sanity. · 

39. The court gave priority to the determination ot the 
question whether accused at the time of the trial was sane and 
legally subject to trial. After the examination· and cross
examination of Major FUller and Major Morrison on that issue, and. 
the admission in evidence ot the report ot the Board and ot the 
report ot the psychiatric examination by Major Morrison, the 
court held that the accused was sane then and at the time.of the 
commission of the act, but that the defense had the right at any
time during the trial to raise the question of sanity and to in
troduce any evidence it saw tit on that question (R. 20). The pre
liminary ruling that accused was sane.at the time of the commission 
of the act charged was unnecessary. It cou1d not have prejudiced
accused since the law presumed him to be sane, which presumption
could have been overcome only by evidence sufficient to raise a 
reasonable doubt as to his sanity. 

40. The ruling of the court that accused possessed mental 
capac.ity necessary to render him legally subject to trial was 
correct. It accorded with the establis~ed practice both before 
military tribunals and in civil courts. It seems obvious that the 
accused thoroughly understood the nature of the charge with which 
he was confronted, as well as the nature of the proceedings. thereon. 

·It would appear that the testimony or the accused (R. 150-167),
clearly so demonstrates. His testimony appears to be that or a 
witness well o~iented as to time and place, alert, normal· in his. 
mental processes, and possessed or an excellent memory.

. . 

41. The rules governing the determination or the mental 

responsibility for his acts, of an accused, are laid down in MOM 

1928, pars. 75a and 78a in the following language:

- <

"It the court determines that the accused was not 
mentally responsible it will forthwith enter a finding 
ot not guilty as to the proper specification." 

(MOM 1928, par~· 75a) · 

"Where a reasonable doubt exists as to the mental 
responsibility of an e:ocused tor an offense charged,
the accused cannot legally be convicted of that offense. 
A person is not mentally responsible~for an ottense. 
unless he was at the time so tar tree trom mental 
detect, disease, or derangement as to-be able concern-. 
ing the particular acts charged both to distinguish. 
right ·from wrong and to adhere to the right." ; 

(MCM 1928, par. 78a) 
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Special findings on the issue of mental responsibility are not 

authorized, but the court must find the accused not guilty, if 

the evidence is such as to raise a reasonable doubt whether at 

the time of the commission of the offense he was so far free 


, from mental defect, disease or derangement as to be able concern
ing the particular acts charged both to distinguish right from · 
wrong and to choose to adhere to the right. The language of the _ 
Manual for·courts.Martial necessarily implies that, if after 
consideration of the evidence the court believes that the accused 
has been proven guilty beyond reasonable doubt, and if the evidence 
is not such as to raise a reasonable doubt as to the mental capacity 
or the accused to distinguish right from wrong and to choose the 
right, it then becomes the duty of the court to find the accused 
guilty. By the findings of guilty, the members of the court in 
effect state not only that the accused was guilty of manslaughter,
but also tha~ at.the time of t~e commission of the act he possess
ed the mental capacity to distinguish right from wrong and to 
choose the right. The testimony of Colonel Leedham, Major Fuller 
and Major Morrison is substantial evidence, which supports these 
implications of the court's findings. · 

42. Although the Board of Medical Officers found that 
accused at the time of the commission of the act was ot sound mind 
and able to distinguish right from wrong, it made no express finding
that he was or was not able to choose between right and wrong. 
The requirement that such a Board should make such a finding seems 
to be implicit in the language of MCM 1928, pars. 36c, 63, 75a and 
78a. In view of these provisions, it would seem that the finding
of the Board that ~t the time of the commission of the offense and 
at the time of the examination the accused was "of. sound mind" is 
equivalent to stating: (l) he now understands the nature of the 
charge and can conduct his defense, (2) with reference to the 
particular act charged, he was (a) able to distinguish between 
right and wrong, and (b) able to choose the right. Although it 
would have been the better practice tor the Board to have made 
an express finding that, with reference to the particular act, 
accused possessed mental capacity sufficient to enable him to 
adhere to the right, as well as that he was able to understand 
the difference between right and wrong, it seems to be inconceivable 
+,hat experienced m~dical officers, whose duty it is to be familiar 
with the applicable provisions of the Manual for Courts-Martial, 
would have submitted a report that accused was of "sound mind", if 
in their opinion he did not possess the power to choose, as well as 
the power to distinguis~, between right and wrong at the time of 
th~ commission of the offense. In any event, an express finding 
as to accused's mental ability to adhere to the right, with reference 
to the act charged, would be only prima tacie evidence ~n that point
and would not be conclusive upon the court, where, as here, there 
is other evidence bearing upon that very question (CM 205621 Curtis, 
·VIII B.R. 207., 221-226; CM 225837, Gray, XIV B. R. 339, 345-347). 
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In the case last cited, the Medical Board found the accused·to be 

mentally deficient and, although able to distinguish right from 

wrong, to be incapable of adhering to the right. There, as here·, 

there was .other evidence bearing on such question, and the court 

found the accused guilty of rape and sentenced him to life im

prisonment. The record of trial in that case was held by the 

Board of Review to be legally sufficient to support the findings

of guilty and the sentence (XIV B.R. 347). To the same effect 

was the majority opinion of the Board .of Review in CM 204790, 

~' VIII B.R. 57, 73-81. The opinion of the Board of Review 

TilCM 223448,·Riesenman, XIII B.R. 389, 393-403, that where a 

Medical Board finds that an accused lacks mental capacity to 

adhere to the right and there is no evidence to the contrarr, a 

record of trial is legally Insufficient to support the findings

of guilty and the sentence, is of course readily distinguishable.

That opinion is not applicable to the facts of this instant case, 

where there was at least the implication in the conclusions of 

the Medical Board that accused could adhere to the right, as well 

as voluminous testimony which furnished a substan~ial basis ~rom 

which the court could reasonably conclude that the accused at the 

time of _the shooting possessed the mental capacity both to dis

tinguish between·right and wrong and to adhere to the right. 


43. It seems to us to be clear, from the questions put to 

the various witnesses both by counsel and by members of the court, 

and from the arguments of counsel for both sides, that the pro

visions of the Manual' for Courts-Martial respecting insanity as a 

defense were well known to and well understood by all concerned. 

There seems to have been no confusion on the part of anyone, as to 

the standards by which the mental capacity of the accused was to 

be tested. 


44. Objections were urged by the Trial Judge Advocate to 
questions calling for the opinion of lay witnesses as to the sanity 
or insanity of the accused. The Law Member properly ruled that a 
witness, iMlo knew the accused and who had testified to tacts bearing 
upon his mental capacity, was permitted to state whether or not in 
his opinion the accused was sane or insane. 

45. No objection was made to the admission in evidence of 
the statement made by the deceased on the day of his death, after 
he had stated that he knew that he was about to die and had no 
hope of recovery. The contemplation of impending death is regarded 
as a sufficient guaranty of the reliability ot a statement made by 
one who has lost all hope of recovery, as in the presence of 
impending death a person is without any motive, to make a false 
statement. Earthly considerations have lost all significance to 
one about to die. If the declarant's faculties are olear and un
clouded, the approach of death exercises such a powerful and 
solemnizing influence on the mind as to prompt a careful regard 
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for the truth. In an early case on this subject, decided in 1784,
it was said: 

"The principle upon which this species of 
evidence is received is that the mind, impressed
with the awful idea of approaching dissolution, 
acts uuder a sanction equally powerful with that 
with which it is presumed to feel by a solemn .. 
appeal to God upon an oath. The declarations there
fore of a person dying under such circumstances are 
considered as equivalent .to the evidence of a living
witness upon oath. n : . 

(~ v. Drummond, Leach, Crown Cases 337) 

Deceased, at the time of the making of the declaration, knew that 
his wound was mortal and that recovery was impossible. The w1t 
nesses agree that his mind was clear and not cloudy. The de
claration (Pros. Ex. 38) was therefore properly admitted in 
evidence. We note that in such declaration reference is made to 
an earlier statement which the dying declarant asserted to have 
been true. such earlier statement thus was.incorporated by
reference in the dying declaration. It migh~ properly.have been 
offered in evidence as a part thereof. No objection was made con
oerni'ng its omission•. The failure to offer the earlier statement 
does not appear to have been prejudicial. to accused. · Probably it 
operated in his favor, and he was aided and not unjured •. 

46~ ·All but one ot the members ot the oourt who sat upon
the trial of this case, and the defense counsel, have submitted 
letters recommending that clemency be extended. .These letters are 
appended to the record of trial. We have ca~etully noted the 
contents ot these letters. The tact seems worthy of remark that, 
although the mental capacity of accused is made the subject of 
comment by tive of the seven members ot the court sub:mitting such 
letters, only one ot the tive regarded accused as .having been 
insane at the time ot the shooting. 

47. Accused was appointed a First Lieutenant, AUS, on 8 

July 1943 and at the time ot the commission ot the ottense was 

52 years ot age~ He appears to .have been on a?tive duty sinoe 

22 July 1943. 


48. The court was legally constituted. The case was ably
presented by experienced counsel both on behalf or the prosecution

·and 	on behalf of the accused. The trial was tair in all respects.
No errors intervened to the prejudice ot any substantial right or 
the accused. The sentence imposed is authorized tor the offense . 
of which accused has been found guil~Y• 

49. Voluntary manslaughter is recognized as an offense ot 
a civil nature and is made punishable by penitentiary imprisonment

·bY sections 274· and 275 or the Criminal Code or the United States 
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(18 USC 453, 454). Confinement in a penitentiary is therefore 
authorized by AW 42. However, in view of the evidence as to the 
mental condition of the accused, it would appear tha~ the U.S.' 

· Disciplinary Barracks nearest the ·port of debarkation in the 
United States should be designated by the confirming authority 
as the place of confinement in accordance with the provisions 
or par. 50 (2) (d) 3 and 5, AR 600-375, and par. 2b (2) (d) ·3 and 
5, AR 600-395 •. 

50·. The Board of Review is of the opinion, and aooordingly
holds, that the record of trial ls legally sufficient to support
the findings and the sentence. 

~·
Judge Advocate 


~~. Judge Advocate 
ITIMOUS T. VALENTINE 

(On detached servioe),Judge Advocate· 
ROBERT C. VAN NESS · 
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CM CBI# 240 (Harvey, George C.) 1st Ind. 

BRANCH OFFICE OF THE JUDGE ADVOOATE. GENERAL, with USA.ll', CBI, 
APO 885, c/o Postmaster, New York, N.Y., 18 September 1944. 

To: The Commanding General, USAF, CBI, APO 885, ~. S. Army. 

1. In the case of 1st Lt. George C. Harvey,~ 0-925015, 
Transportation Corps, attention is invited to the foregoing
holding by the Board of Review established in this Branch 
Office ot The Judge ·Advocate General that the record ot trial 
is legally sutticient to support the findings and s.entence, · 
which holding is hereby approved and concurred in. . Under the 
provisions ot Article ot War 50!, you now have authority.to
order the execution ot the sentence. · 

2. When copies ot the published orders are forwarded to 
this office, they should be accompanied by .the foregoing holding
and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record 
in this case, it is requested that the tile number of the record 
appear in brackets at the end of the published order as follows: 
(CM CBI 240) ·• 

l-!. J. ~.......·\ ~ !, 
. Lu\. l. A. G. D•. 

• 
H. J. SEMAN,. 

Colonel, ·1 .A.G.D., 
Aoting Assistant Judge Advocate General. 

(Sentence ordered executed. GCMO 12, CBI, 18 Sep 1944) 
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