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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL (·l) 
WITH THE 
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7 October 1944· 

Board or Review 
CM CBI 245 

·u NI TE D STATES ) SERVICES OF SUPPLY, USAF,CBI.
•: ) ,. 

v. ) Trial by GCM convened at APO 629, 
) %Postmaster, New York, N.Y. on 

John Francis, Robert W. ) 29 June 1944. 20 years as to all 
Cornelius, Curtis H. Anderson,) except Huggins and Wilson, and 10 
William T. Williams, Edward ) years as to them. U.S. Penitentiary
A. Lane, Lee L. Huggins and ) nearest port of debarkation in U.S. 
Earl Wilson, all of whom are ) as to all exc.ept Huggins and Wilson; 
.T/5's of Co. B, 848 Engineer ) U.S. Disciplinary Barrac~s nearest 
Aviation Bn. ) port of debarkation in U.S. as to 

) them. , 

HOLDING by the BOARD OF REVIEW 
BEARDSLEY, VALENTINE and VAN NESS, Judge Advocates. 

l. The record of trial in the case of the soldiers named 

above'has:been examined by th~ Board or Review, and the Board 

submits this, its holding, to the Assistant Judge Advocate Gen


. eral in charge of the Branch Office for China, Burma and India. 

2. The accused were tried upon the following charges and 

specifications: 


CHARGE I: .Violation of the 92d Article or War. 

Specification: In that Technician Fifth Grade'John 
Francis, Company B, 848th Engineer Aviation Battalion, 
Technician Fifth Grade Robert w. Cornelius, Company B, 
848th Engineer Aviation Battalion, Technician Fifth Grade 
Curtis H. Anderson, Company B,, 848th Engineer Aviation. 
Battalion, Technician Fifth Grade William T. Williams, 
Company B, 848th Engineer Aviation Battalion, Technician 
Fifth Grade Edward A. Lane, Company B, 848th ~ng~neer 
Aviation Battalion, Technician Firth Grade Lee L. Huggins,
Company B, 848th Engineer Aviation Battalion, and Technician 
.Fifth Grade Earl Wilson, Company B, 848th Engineer Aviation 
Battalion, acting jointly, and in pursuance of a common 
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intent;~.: ti!'d., at ----- India, on or about May 6, ·1944, 
forcib~y and feloneously, against her will, have carnal 
knowledge of Mahar Mayn. 

CHARGE II: Violation of the. 93d Article of War. 

Specification 1: In that Technician Fifth Grade John 
Francis, Company B, 848th Engineer Aviation Battalion, 
Technician Fifth Grade Robert w. Cornelius, Company B, 
848th Engineer Aviation Battalion, Technician Fifth Grade 
Curtis H. Anderson, Company B, 848th Engineer Aviation 
Battalion, Technician Fifth Grade William T. Williams, 
Company B, 848th Engineer Aviation Battalion, Technician 
Fifth-Grade Edward A. Lane, Company B, 848th Engineer
Aviation Battalion, Technician Fifth Grade Lee L. Huggins,
Company B, 848th Engineer Aviation Battalion, and Technician 
Fifth Grade Earl Wilson, Company B, 848th Engineer Aviation 
Battalion, acting jointly and in pursuance of a common in
tent·, did, at --------- ---------, ------; India, on or 
about May 6, 1944, unlawtully enter the dwelling of Modhu 
Man Thapa, with intent to commit a criminal offense, to 
wit, _kidnap his wife, Mahar Mayn, therein. 

Specification 2: In that Technici~ Fifth.Grade John 
Francis, Company B, 848th Engineer Aviation Battalion, 
Technician Fifth Grade Robert W. Cornelius, Company B, 
848th Engineer Aviation Battalion,.Technician Fifth Grade 
Curtis H. Anderson, Company B, 848th Engineer Aviation 
Battalion, Technician Fifth Grade William. T. Williams, 
Company B, 848th Engineer Aviation Battalion, Technician . 
Fifth Grade Edward A. Lane, Company B, 848th Engineer
Aviation Battalion, Technician Fifth Grade Lee L. Huggins,
Company B, 848th Engineer Aviation Battalion, and Technician 
Fifth Grade Earl Wilson,Company B, 848th Engineer Aviation 
Battalion, acting jointly and in pursuance of a common in
tent, did, at ---------.-------•, ------, India, on or 
about May 6, 1944, with intent to do him bodily harm, 
commit an assault on Modhu Man Thapa, by striking on the 
back ot the neck with a dangerous instrument, to wit, a 
bamboo pole. 

Specification J:. In that Technician Fifth Grade iohn 
Francis, Company B, 848th Engineer Aviation Battalion, ' , 
Technician Fifth Grade Robert w. Cornelius, Company B, 
848th Engineer Aviation Battalion, Technician Fifth Grade 
Curtis H. Anderson, Company B, 848th Engineer Aviation . 
Battalion, Technician Fifth Grade W~lliam T. Williams, 
Company B, 848th Engineer Aviation Battalion, Technician 
Fifth Grade Edward A. Lane, Company B, 848th Engineer
Aviation Battalion, Technician Fifth Grade Lee L. Huggins, 
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'company B, 848th Engineer Aviation Battalion, and 

Technician Fifth Grade Earl Wilson, Company B, 848th 

Engineer Aviation Battalion, acting jointly and in pur

suance of a common intent, did, at -------- ------- 

--------, India, on or about May 6, 1944, with.intent 

to do him bodily harm, commit an assault.on Te Singh

Lepcha by willfully and teloneously threatening the said 

Te Singh Lepcha with a rifle. (No. 624444) and firing said 

rifle in a manner as to put said Te Singh Lepcha in.fear 

of bodily injury. 


Specification 4: (Finding of not guilty as to all 

accused) 


CHARGE III: Violation of the 96th Article of War. 

Specification l: In that Technician Fitth 'Grade John 
Francis, Company B, .848th Engineer Aviation Battalion, 
Technician Fifth Grade Robert W. Cornelius, Company B, 848th 
Engineer Aviat1on Battalion, Technician Fifth Grade Curtis 
H. Anderson, Company B, 848th Engineer Aviation Battalion, 
Technician Fifth Grade William T. Williams, Company B, 848th 
Engineer Aviation Battalion, Technician Fifth Grade Edward 
A. Lane, Company B, 848th Engineer Aviation Battalion, 
Technician Fifth Grade Lee L. Huggins, Company B, 848th En
gineer Aviation Battalion, and Technician Fifth Grade Earl 
Wilson, Company B, 848th Engineer Aviation Battalion, acting
jointly and in pursuance of a common intent, did, at ------, 
India, on or about May 6, 1944, wrongfully and without per
mission or authority, take and use a certain truck, to wit, 
GMO Truck No. 4141938, property of the United States, of a 
value ot more than $50.00. , 

Specification 2: In that Technician Fifth Grade Jol;ln 
Francis, Company B, 848th Engineer Aviation Battalion, 
Technician Fifth Grade Robert w. Cornelius, Company B, 848th 
Engineer Aviation Battalion, Technician Fifth Grade Curtis 
H. Anderson, Company B, 848th Engineer Aviation Battalion, , 
Technician Fifth Grade William T. Williams, Company B, 848th 
Engineer Aviation Battalion, Technician Fifth Grade Edward 
A. Lane, Company B, 848th Engineer Aviation Battalion, 

· Technician Fifth Grade Lee L. Huggins, Comp.any B, 848th En
gineer Aviation Battalion, and Technician Fifth Grade Earl 
Wilson, Company B, 848th Engineer Aviation Battalion, acting 
jointly and in pursuance of a. common intent, did, at ------ 
-------, 7-----, India, on or about May 6, 1944, unlawfully
and feloneously abduct and by force and violence against her 
will, and without her cons.ant, take and carry away :trom her 
domicile, and from Modhu Man Thapa, her husband, one Mahar 
Mayn, tor the.purpose ot illicit sexual intercourse. 
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J. Each or the accused was found not guilty of Specitication
4 of Charge II and guilty of all other charges and specifications. 

Each of accused pleaded not guilty to all of the charges and 
specifications. The court found each accused not guilty ot 
Specification 4 of Charge II but guilty of all .other charges and 
specifications and sentenced each of them to dishonorable dis
charge, to total forfeitures and confin~ment at hard labor tor · 
life. The reviewing authority approved the sentence as to each 
acicused, but reduced the period of confinement to 20 years as to 
Francis, Cornelius, Anderson, Williams and Lana, and to 10 years 
as to Huggins and Wilson. The United States Penitentiary nearest 
the port of debarkation in the United States was named as the 
place of continement for Francis, Cornelius, Anderson, Williams 
and Lane, and the United States Disciplinary Barracks nearest the 
port of debarkation as the place of confinement tor Huggins and 
Wilson. The order. or execution was withheld pursuant to AW 50i 
and the record of trial forwarded to the Judge Advocate General's 
Branch Office tor China, Burma and India. 

PROSECUTION'S EVIDENCE 

4: For convenience in distinguishing between accused, each 
will hereafter be designated and referred to respectively by his 
last name. 

On the evening of 6 May 1944 between 1800 hours and 1950 

hours, Francis obtained a trip ticket (Pros. Exs. c, D, E, F, G, 

H, I) tor a six by six, two and a halt ton truck, American Motor 

Vehicle No. 4141938 (R. 33) which was furnished and intended tor 

military use of the United States Government (R. 55) tor the 

purpose of going some 6 to 10 miles to Oakland Motor Dispersal

Area to pick up the clothing, barracks bag and other equipment at 
Anderson (R. 56) (Pros •.Exs. C, D, E, F, G, H, I). There was no 
permission to use the truck tor any other purpose or drive it any
further (R. 55, 58). All five ot accused than got.together· at 
that station and rode in the truck out to the designated place and 
according to plan picked up the clothing, barracks bag, other 
equipment and the rifle belonging to Anderson. On the way out 
from their base something was said by one or more o~ accused about 
going to get "jig-jig" (Pros. Exs. c, D, E, F, G, H, I). From the 
dispersal area instead of going back to the base, they drove out 
near the town of Tinsukia in search ot jig-jig (R. 59, 63, 70).
Along the road they found an Indian m~n from whom they sought to 
find the desired commodity. Upon tailing to get a olue here, they 
traveled to ------- -------, in the District ot -------,----- 
(R. 7, 22} where three or more (Pros. Exs; E, H} entered the compound
of the home of a farmer who lived.by the side of the road. In the 
house (R. 22) at the time the truck drove up were Modhu Man Thapa,
the farmer, Mahar Mayn, his wife, Te Singh Lepcha, her brother, 
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(R. 22) and an old man (R. 8, 14). One or accused flashed a 

torch into the house of Modhu Man Thapa and a.aw a woman in bed 

·(R. 8) (Pros. Ex. F). Accused were recognized as seven or eight

colored American soldiers (R. 8-9-10, 15). The family or Modhu. 

Man Thapa was having supper at the· time, (R. 8, .14, 22). about 

8 P.M., 6 May 1944 (R. 8). Cornelius, who was armed with the 

Ml rifle, with Williams and Anderson went nearer the house where 

they encountered the husband of the victim, Modhu Man Thapa and 

Te Singh Lepcha (Pros. Ex •.F) • When Te Singh Lepcha asked the 

coloured American soldiers, who were then in the compound, "What 

do you want?", they shined the torch light and one ot them said, 

"I'll kill you", and added, "Don't talk too much or I'll shoot", 

and "Don't move". Accused were then only 18 or 19 feet away

and the rifle with which they were armed could be seen (R. 15).

Then one.of the soldiers pointed the rifle at Te Singh Lepcha

and four or five of them surrounded him (R. 16). Te Singh Lepcha 

was forced at the point of the rifle to go around the hut and 

into it. .As he entered the hut he was kicked on the thigh and 

slapped on his head immediately in front of his ear (R. 16).

He was frightened when the rifle was fired. Inside the house 

or but one ot accused pushed Te Singh Lepoha in the back with 

the rifle while two others caught a hold ot his hands. Some of 

the soldiers took Mahar Mayn out of the house, while the others 

with the gun restrained Te Singh Lepcha. Maha~ Mayn's' husband 

was then lying in the compound (R. 17). Te Singh Lepcha followed 

th~ truck on toot and s'pread the alarm (R. 18). 


At the trial, Te Singh Lepcha identified Francis as one of 
the soldiers involved in the altercation on 6 May 1944. Francis 
was the first to talk to and threaten Te Singh Lepcha •. He tolq
him to "Go inside the house or I'll kill you" (R. 18). When the 
rifle was tired, it was pointed toward Te Singh Lepcha but the 
bullet did not hit him (R. 19). No money was paid to Te Singh
Lepcha by accused (R. 19). The torch and rifle was pointed at 
Te Singh Lepcha a distance ot 18 or 19 teat away (R. 19-20).
One ot the accused struck Modhu Man Thapa on the back of his neck 
(R. 9-10-ll-12-13)with a piece ot bamboo and knocked him un
conscious in which condition he remained until his wife had been 
taken away by accused (R. 10). Modhu exclaimed, "I'm dying" • 
. (R. 23). Another one ot accused assaulted Te Singh Lepcha by
pushing him with the barrel of the gun (rifle) (R. 9), kicking
him on the thigh (R. 10), and tired the rifle in the direction 
in which he was standing after having ordered him to "shut up'i.
Two of the accused then went into.the bedroom where they grasped
Mahar Mayn, the 20 year old wife of Modhu·Man Thapa, (R. 22) · 
pulling her forcibly out of the house (R. 17) as she struggled 
to prevent it, and with the aid of a third one of the accused · 
the thre~ conducted her to and forcibly put her in the truck (R.23)•
Mahar Mayn yelled, (R. 23) struggled and tried to remain in the 
house as she was dragged outside. One soldi~r put a handkerchief · 
in her mouth to stop her cries. Two others carried her by the legs 
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and by the back. They laid her on her back in the truck. There 
were at ·the time seven or eight men in the truck. All this was 
against"her will and over her resistance (R. 23). There were 
spots of semen on her clothes after the rape (R. 25). She was 
-Offered money but did not take it (R. 27). They held her down 
on the floor of the truck as she struggled to get up and free 
herself. One man pressed her legs and another held her head down. 
She was afraid they were going to do her wrong or kill her (R. 24).
These men then by force and against her will raped her (R. 24) 
after driving the truck some distance away. After the first act 
of rape she was in :fear of death and trembling (R. 24). During
the third or fourth coition she became unconscious and remained 
so until the M.Ps stopped the truck (R. 25-26). When she regained
consciousness, she was suffering pain "In my oelly and inside the 
vagina". Her legs hurt. She was not paid by accused nor had she 
ever had sexual intercourse for hire (R. 25). Mahar Mayn is not 
a prostitute but a woman of good character (R. 113, 122). While 
Mahar Mayn was being physically carried by force and against her 
will from the house to. the tru9k, one of her abductors put a hand
kerchief in her mouth to keep her from making a noise (R. 23).
The other accused remained in or around the truck while this alter
cation occurred, and when a woman screamed or yelled or hollered, 
Huggins got in the truck and drove off (Pros. Ex. F)~ Some other 
of the accused called for him to back up and when this was ac

' ·Complished, Mahar Mayn was put in the back of the truck (Pros. Ex.F).
Four of the accused then got in the back part of the truck with.the 
victim and thr~e got in the driver's seat. Huggins drove the truck 
on toward the base and on the way several of accused had sexual 
in~ercourse with Mahar Mayn. The truck was stopped and some others 
of the accused had se~ual intercourse with her (Pros. Ex. I). They
changed drivers and the truck was then driven on some few miles 
and off the road into a tea patch where accused Francis, Cornelius, 
Anderson, Willia.ms and Lane each had sexual intercourse with Mahar 
Mayn. Accused then decided to take the victim back to within walk
ing distance of her home or some point in -------. One of accused 
held her when she was first raped, and then himself had sexual inter
course with her, while another of the accused held her (R. 24).
After the third or fourth act of intercourse, Mahar Mayn became un-' 

' 	 conscious and knew nothing further until the military police stopped
the truck (R. 25). The accused on the way from the point where 
the last acts of sexual intercourse were committed, detoured so as 
to miss.the traffic control station but soon afterwards met Sergeant
Marvin Null, Corporals Anthony G. Novakauskas and Blonville R. Duke, 
all of Company D, 782d Military Police Battalion, who had already
received a report from the villagers and other people (R.10) and 
were on their way to apprehend accused. The truck was stopped and 
it was discovered that the seven defendants and the victim were in 
the truck. The accused were relieved of the Ml rifle and then taken 
back to Military Police Headquarters (R. 32-33, 37). When Mahar 
Mayn found herself at police headquarters she appeared to be afraid 
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to get out" or the truck. When helped out she appeared to be very
tired. She related what had happened. All or accused but· two . 
admitted having had sexual-intercourse with her but said they had 
paid her a total or 14 rupees, and that it was entirely satis
factory and that no resistance was ottered whatever (Pros. Exs. 
c, D, E, F, G, H). Mahar Mayn said that one of accused had tried 
to make her take some money atter he had raped her but that she 
refused (R. 112). Each ot accused was searched but no one had 
14 rupees. 

On the morning ot 7 May 1944, Dr. B. Bora .who is Sub As
sistant Sur~eon at S and J Hospital in -------, India, examined 
Mahar Mayn (R. 20, 28-29) and found an old rupture of the hymen
with hypermia or redness ot the labia all around the opening.
There was also blood clot. She complained or pain on the poster
ior wall of .the vagina and the opening. She complained of pain
in both thighs (R. 29-.30). She told Dr. Bora, at that time, that 
sba had been raped (R. 29). The condition found by Dr. Bora 
would be caused by a male organ (R. 29). His examination dis
closed pain on the posterior caused by forcible penetration and 
by the length or a penis which was longer than the vagina (R. 29).
Dr. Bora could not say that the intercourse ·was not voluntary but· 
did say that where there is pain, a woman would not voluntarily 
oons~nt to intercourse with anyone· (R. 29). The pain in the thighs 
or Mahar Mayn could have been caused by a person holding that part
of her body in a rough manner tor a long time. A normal act or 
sexua.l int~r~ourse would not cause such trouble (R • .31). The. 
caus~ ot the pain was the pressure of the man on her thighs. At 
the st:me time Dr. Bora examined the witnesses, Modhu Man Thapa
and ·:re Singh Lepcha (R. 10, 17) • On Modhu there was a swelling 
two inchas in diameter on the middle ot the back ot the neck, a 
swelling one 1noh in diameter on the right side of the oheek an 
i•ch and a halt trom the right ear, accompanied by pain on the 
right side or his chest. Te Singh had a swelling three inches in 
diameter and an abrasion on the back of his thigh four inches above 
the knee Joint (R •. 30). The injuries found on the two men examined 

·could have been produced by a blow, a kick or by the butt ot a gun 
or any blunt instrument (R. JO-Jl) • - · 

, 5. Each ot the accused elected to go on the stand as a . 
witness. According to their evidence, on the day in- question the 
seven accused went out to the dispersal area tor the purpose ot · 
pioking up clothing or Anderson. In addition _to the clothing they 
got his rifle. From the dispersal area they traveled in the truck 
toward ------- on a back road. On the way they met two .Indian men 
and stopped the truck. They asked where they could get Jig-Jig.
They drove on for a while until they came to another Indian stand

. ing near the road, where Francis stopped the truck and talked with 
the Indian tor a while. Francis then went .into the yard ot the 
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Indian•s-home and there was heard to say something about 10 rupees 
to Modhu Man Thapa. In the meantime, Cornelius, Francis and 
Williams decided to buy some jig-jig and following inclination 
they went into where Francis and the Indian were talking in time 
to hear this debute as to whether the price would be 20 rupees. 
·c~rnelius.then .said, "Give him 20 rupees" (R. 59). The Indian· 
then led Francis into the house from which he emerged with the 
woman. The woman then went to the lorry and somebody gave her 
a lift into the truck and Francis paid the Indian some money. ~ 
Another Indian then came out of the house talking very loud in 
the Indian language. The two Indians would not shut up when 
ordered to do so and Cornelius fired the rifle. As the Indians 
continued to talk, Williams picked up a ~tick and hit one·of the 
men and he fell. Cornelius then direct.ad the way and Huggins dro7G 
the truck away turning first left, then right, until they hit the 
main road which they traveled about three miles from -------- 

. where they stopped the truck and all of accused got out with the 
exception of Francis. Francis had the woman at that tim.a. Some 
of the men were peeking in the truck. Williams then had intercour:-~:: 
with the woman (R. 60). It then became Cornelius's turn and he 
clitnbed in the truck and had intercourse wj.th Mahar Mayn (R • 60) • 
Each of the accused who admitted having sexual intercourse with 
Mahar Mayn insisted _that she did not resist but yielded treely and 

.voluntarily, and that she accepted money·trom each of the defendants 
(R. 61). Accused:agreed ·among themselves, after the last man was 
through' having sexual intercourse with her, to take her back with

' in walking distance of her house (R. 60) but the M.P.s intercepted
them, stopped the truck, topk the rifle and took the accused into 
·custody and drove them back to headquarters. Cornelius claim.ad 
that, when Mahar Mayn was questioned at Military Polioe Head- ' 
quarters by an Indian police inspeetor, she admitted receiving a 
total of 14 rupees from•those of accused who had had intercourse 
with her and.that the money had been taken away from.he~ by a man 
who looked like Anderson (R. 6.2). . . . . 

Each of the other-aocused, after being We.med of his rights, 

went on the stand as a witness in his own defense and the testi 

mony of each was in substantial-corroboration of the testimony of 

Cornelius insofar as it .relates to the essential elements of the 

crimes involved (R. 59-60, 70, 79-80,' 89-90, 91., 99-100, 105-106, 

108-109, 110). The statements of aooused,1 (Pros. Exs. c, D, E, F, 

G, I) were freely and voluntarily made and after full and fair
H1warning as to_ their rights had been given (R. 113-114, 116). 

6. Whatever the origin of the term "jig-jig", in the par
lance ot the American soldiers in India, it has come to mean sex 
gratification by copulation. · 

In effect, the allegations of each of the speoifioations

charge that the aocU"sed committed the offenses charged in turth

- 8 

http:claim.ad
http:direct.ad


.WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE AO:VOCATE GENERAL 

WITH THE 


UNITED STATES ~MEO FORCES CHINA BURMA IN_DIA 


-- ... ~·-· 

erance o~ and as a result of a conspiracy. A conspiracy is 
defined: 

"Conspiracy at common law is a combination between 
two or more persons, by concerted action, to accomplish 
a criminal or unlawful purpose, or some purpose no.t in 
itself' criminal or unlawful, by criminal or unlawtul 
means. * * * A conspiracy once formed, continues to ex
ist until consumated, abandoned, or otherwise terminated 
by some affirmative act". (15 C.J.S. p. 1057 (35)). 

In 16 c. J., par. 99 it is said: 

"A person is a party to an offense if he either ac
tually commits the offense or does some act which forms 
a part thereof, or if he assists in the actual commission 
ot the offense or any act which forms part thereof, or 
directly or indirectly counsels or procures any person 
to commit the offense or to do any act farming a, part
.thereof". 

Again in the same volume in par. 1039, this language ap: 
pears: 

"A conspiracy among several, of which accused is one,. 
to commit a crime may be proved on his trial, although no 
conspiracy is charged". 

· "The least degree of consent or collusion between the 
parties to an illegal transaction makes the act of one o:f' 
them the act of another." (State v. Anderson, 92 N.C. 732, 
747; Wilson v. State, 5 Okl. Cr. 649, 115 Pac. 819) 

"A mutual implied understanding is sufficient." .(U.S. 
v. Lancaster, 44 Fed. 896, 10, 833) 

"If two persons pursue by their acts the same object, 
one perform~ng one part of an act and another another part
of the act so as to complete it with a view to.attaining
the object which they were pursuing, this will be sufficient 
to constitute a conspiracy." (Ochs v. People 124 Ill., 
399; Lawrence v. State 103 Maryland 17, 22) 

"Rape is a felony at co.mm.on law. It consists in hav
ing unlawful carnal knowledge of a woman by force and with
out her consent". (Clark and Marshall, Crimes, Fourth 
Edition, p. 363, par 292) 

"Any man who has unlawful carnal knowledge of a woman 
by force and without her conscious consent or permission, 

- 9 
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i~--~iity ot rape, both at common law and under the .fJtatute." 
.(Clark and Marshall, Crimes, l!'ourth Edition, p. 363, 'par 293) 

The crime of rape by its very nature necessitates individual 
action and there must be a penetration, however slight, of the 
male organ into the vagina ot the female. A Joint rape is PhY
sically'impossible. It is a well established principle ot law 
that all such persons who are present at the commission ot a rape
and who aid and abet· in its perpetration are guilty as principals
and punishable e~ually with the principal. Where a defendant is 
present and aids, abets and assists another !n ov~rcoming the re
sistance of the woman, such aider and abetter is guilty ot rape,
and 'the tact tha·t such ~erson did not have intercourse w1 th 'the 
victim is immaterial. (Peopl• v. De Stefano, 3.32 Ill. 634) When 
three men hold up and rob a man and woman and two ot the men rape
the woman while a third prevents the man trom interfering by
holding a gun against him, all t~e areguilt1 or·rape. (People 
v. Macchiaroli, 54 Cal. App. 663., 202 Pao .• 474) . 

The rule has been thus 'stated: 

"At common law, rape was a felony, and··any person
who was present, aiding, abetting and assisting a man to 
commit the offense, whether man or woman, was a principal
in the second degree, or it not present in a legal sense, 
might be guilty as an accessory before. the tact. To be an 
aider or. abetter, it· is' immaterial that the person is 
disqualified :from being the principal aotor·by reason o:r 
age, sex, condition or class. A woman, a boy under the 
age ot physical ability, or the husband o:f' the female 
victim, who aids, abets, encourages, or assists in the 
commission or the crime may be convicted as principal , 
in the second degree, or as an accessory before the tact, 
under the common law, or as a principal under statutes 
existing in many states, where the distinction between 
principles and aooesso;ies before or at the tact in telony
has been elimin~ted. Under such statutes, all who aid or 
abet the commission or a rape, whether actually present 
or not, may be charged as principals, regardless or 
whether such persons can commit the crime personally. 

,. 	 However, to render a person guilty ot a crime as principal,
there must be presence or participancy, or the doing o:r 
some act, at the time o:f' the cqmmission o:f'·the crime, in 
furtherance or the comm.on design." (44 Am. Jur. p. 921, 

· par .33) 

Clearly when the aooused·have entered into a conspiracy to 
comm!t the crime of rape, each on.e who does the least act of 
counsel or enoourageme~t or any other thing in furt~erance or 
the conspiracy would be guilty as a principal • 

. ..; 10 
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In this case there was ample evidenoe to sustain a rinding
_that all or the acoused combined in an agreement either expressed 
or implied to go in search ·or sex gratitioation, even before they
had.reaohed the.motor dispersa1·area about six miles from their 
base. It is equally clear that as they went toward the village 
o~ ---~-- where they found their viotim, they all entertained 
the set purpose to have sexual intercourse at any risk and PY 
overcoming any oqstacles and all.resistanoe. The evidence shows 
that they tried to locate a woman with whom they qould have 
sexu~l intercourse a short distance before they entered the house 
bf Mahar Mayn, and that when they reached the compound, they were 
met by her husband and brother who~attempted to thwart their 
purpose. Some one or accused flashed a light into the bedroom 
of the victim and upon seeing a woman there, set·themselves to 
the task or taking her away by force. When their purpose to do 
this was challenged, one of them assaulted her husband with a 
piece ot bamboo knocking him unconscious and another assaulted 
her brother w1 th the rifle. "The proof conclusively shows that 
they then took their victim away from her home over her protests
and some distance down the road to' a tea patch where all of ao
cused exoept Huggins and Wilson had sexual interoourse with her 
by torce and against her will_. And Wilson was. "on· the woman" 
when the M.P.s interfered. The strain of this ordeal was so 

. 	great.that she tainted and became unconscious Upon the third or 
fourth copulation. Although the evidenoe does not show that· 
HUggins actually had sexual intercourse with the viotim, he was 
with them all the time and took part in everything leading up to 
the,assault and rape, and drove.the truck away from her home,with 
Mahar Mayn in it. Wilson took some part in all that was done. 
He was lying on the woman, when the M.P.s stopped the truck. There 
is therefore, no doubt that each of the aooused either himself' 
actually raped Mahar Mayn, or was an aider and abetter or those 
who did- rape. Hence· all are legally guilty or rape. . 

In Specitioation 2 or Charge I, accused are charged with 

housebreaking•. MOM 1928, Par. 149e defines such offense as · 

follows: 


"Housebreaking is unlaw:f'ully entering another's· 
building with intent to commit a criminal o:f'fense therein. 

The o:f'fense is broader than burglarly in that the 
place entered is not required to be a dwelling house.; it 
is not necessary that such place be occup!ed; it is not 
essential that there be a breaking; the entry may·be
either in the night or in· the daytime; and the intent 
need not be to comm.it a felony. The intent to comm.it 
some criminal offense is an essential element or the of
fense, ana must therefore be' alleged and proved, In order 

- il 
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to.sup¥ort a conviction of this offense. The term •crim.-· 
Inal o fense' includes any act or omission violative -0f 
the Articles of war, which is cognizable by courts-.• • 
martial, except acts or omissions constituting purely
military offenses". · · 

In a specification charging housebreaking, the intent acc~mpany

ing the entry must be specifically charged. 


"It is not enough to allege generally. an intent to 
commit ·~felony' or •an offense' but it is necessary,· in 
order that the charge may be certain, to state the parti 
cular felony or othe·r offense intended." (9 C.J. p. 1050, · 
par. 92) ... 

"The intent_ must b&--proved as laid in the indictment. 
An allegation of breakingtoo.d entering wi.th an intent to 
commit a particular felony is not sustained by proof of a 
breaking and entering with intent to commit some other 
felony." (Ibid, p. 1063, par. 118) 

"As a general rule the state may prove any conduct on 
the part of defendant, or other tacts or circumstances, by 
competent evidence, which tends to show that accused broke 
and entered with the felonious intent alleged in the indict
ment, tor generally the intent can only be shown by circum
stantial evidence." (Ibid, p. 1068 par. 125) 

~ 

It was necessary in this case for the prosecution to show 

that one or more of accused entered the house of Modhu Man Thapa

with intent to commit the crime of kidnapping. 


"Kidnapping, at common law, is the forcible abduction 
or stealing away of a man, woman, or child from their own 
country, and sending them into another." (Clark and Mars_hall, 
Crimes, Fourth Edition, 222) · 

Hence, at.common law, an essential element of the crime of 
kidnapping is that the person kidnapped is taken to another 
country. In Section 22-2101, Code of the District of Columbia, 
both kidnapping and abduction are denounced but in order to con
vict under this statute it must be alleged and proved that the 
victim was kidnapped or abducted for ransom or reward. To the 
same import is the "Lindberg Act".· (Title 18, Sec. 408a, u. s. 
Code) There is no evidence in this record from which the in
ference can properly be drawn that at the time the three men en
tered the house of Modhu Man Thapa and carried by force therefrom, 
Mahar Mayn, they intended to take her to any country other than 
her"_own or to collect a ransom or reward from any person. on 
the contrary, it is evident that all seven of these men were in 

·search of sexual intercourse and their purpose clearly appears
from the evidence. They were not interested in ransom but in 
ooition. · ·.. -· 12 - .· 
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Since the proof .fails to establish an essential element of 
the offense charged the charge cf housebreaking fails. (Dig. Ops.
JAG 1912-40, sec. 451 (34)) {N.A.T.o. 2481, Conrad et al.) The 
record or trial L:J not legally sufficient to support the find
ing of guilty of Specification 1, of Charge II. 

As to Specification 2, Charge II: 

"An assault is an attempt or offer with unlawful 
force of violence to do a corporal hurt to another. Raising 
a stick over another's head as if to strike him, presenting 
a firearm ready for use within range of another, striking
another with a cane or fist, assuming a threatening atti 
tude or hurrying toward another, are examples of assault". 
(MCM 1928, par 149L) 

The ma~ual goes on to say further ' in this connection: 

"Weapons, etc., are dangerous when they are used in 
such a manner that they are likely to produce death or 
great bodily harm". (MCM 1928, par 149m) 

The charge here is abundantly sustaine~ by the evidence. 
When Modhu Man T~apa was attempting to defend his home and his 
wife from .the vicious and humiliating actions of accused, he 
was hit by Williams on the back of his neck with a piece of bamboo 
with sufficient force and power to render him unconscious. The 

· proof could not possibly have been more convincing. 

Specification 3, Charge II: The rifle with which Te Singh'
Lepcha was assaulted was taken by defendants in the truck all 
the way from the motor dispersal area to the Village of --.---- 
and removed by one of accused from the truck and carried as they
invaded the home of their victim. When Te Singh Lepoha attempted 
to interfere in behalf of his sister, Mahar Mayn, and her husband, 
he was told to stop or he would be killed. The rifle was pushed
against his body in a threatening manner and tired trom a distance 

. 	 ot 18 or 20 feet of Te Singh Lepcha and while it, together with 
"the flashlight, was pointed in his direction (R~ 19) •. The 
evidence here fulfills every requirement of the law with respect 
to. the allegations of this specification. ·· 

. Specification 1 of Charge III: Francis was given permis
• 	sion to use the truck to go out to the motor dispersal area but 

had no permission to use the truck for.any other purpose or to 
gq to any other place. Attar the mission upon which they were 
sent was performed, they did not return to their station but 
went a distance of approximately 35 miles to the home of Modhu 
.M~ Thapa near the.Village of --------. This they had no right
·to do. 

- l.,., 
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In- a recent case, Private Clarence A. Barnes, GCM, CBI, 
114, th~ B'oard of Review in speaking to this question said: 

"'Nb.ere a servant receives goods from his master to 
use for a specific purpose in his service, he has the 
custody only, as distinguished from possession, and a 
wrongful taking and use, by appropriating, without consent, 

.such property for his own personal use and benefit is an 
offense under AW 96". 

That is exactly what occurred in this·case. Accused had 
permission to use the truck for a specific purpose but in ad
dition to the discharge of that duty, they entered into a com
bination or conspiracy to go in search of "jig-jig" and travel
ed with the truck a distance of 35 miles or mor.e for which they 
are clearly amenable for violation of AW 96. 

In Specification 2, Charge III accused are charged with 
the abduction of Mahar Mayn from her domicile and from her house 
for the purpose of illicit sexual intercourse. ·Bouvier's Law 
Dictionary, on page 84 thus defines abduction: "Forcibly taking 
away a man's wife, his child, or his ward". (3 Bla. Com. 139-141. 
State v. George 93 N.C. 567) All of the evidence which delineates 
the occurrences during the trip of aocused on the night in question 
agrees on the proposition that Mahar Mayn was carried away from 
her home that night by the seven accused. The confliot in the 
evidence ari'ses out of the denial by accused that they took her 
away by force or against her will or that they did any other un
lawful act in the course of that evenings performances. On this 
point the evidence is in sharp conflict. The testimony or Mahar 
Mayn, her husband, Modhu Man Thapa, and Te Singh Lepcha, is to the 
effect that force and violence were used in taking her from ~er 
residence and from the control of her husband. The assaults as 
well as all surrounding circumstances are wholly inconsistent 
with peacable consortion and the peacable acquisition of sexual 
intercourse. Her testimony is that she made outcries in the house 
and yard at her home until one of the accused muffled her ~hrieks 
by putting a handkerchief over her mouth. Francis, Cornelius, 
Anderson, Edwards and Lane all admitted having sexual intercourse 
with.Mahar Mayn in the truck where it was parked in a tea patch 
by the side of the road, but insisted that ·this intercourse was 
not unlawful because she consented. Her testimony discloses that 
she resisted to the utmost of her ability until the third or 
fourth act ot sexual intercourse when she became unconscious and • 
so remained until they were taken to military police headquarters •. 
She is corroberated in this position by bits ot evidence here and 
there in the record, particularly the testimony ot Dr. Bora whose 
examination the next morning disclosed that there was a redness 
and blood clots around the aperture ot the vagina with soreness 
i~ the vaginal tract as well as other parts ·ot her body including 

l~ 
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her· thi~s~-: -M~y of. the circµmstances :Usclosed by the.record~ 
tend to support her in.t.!lis respect. 

Huggins and Wilson ara .not e.bsolved froia. liability m~rely 
because they did not actually hava forcible carnal knowledge of 
Mahar Mayn. Huggins was a.n active participant lL. the conspiracy.
He backed the truck up so that Mahar Mayn might be loaded into 
it •. He drove it cm the road to the tea patch. W).lson partook
of all other elements of guilt except the actual aot of inter
course itself. He was attempting to have sexual intercourse 
with her when he was intercepted by the military police. The 
evidence is such as to prove them both to be ~qually guilty . 
with their confederates. ' 

"The· general rule is well settled that, where 
several parties conspire or combine together to commit 
any unlawful act, each is criminally responsible for the 

· acts of his associates or confederates committed in 
furtherance of any prosecution of the common design for 
which they combined. In contemplation of law the act or 
one is the act or all. The law considers that, wherever 
they act, they renew, or, perhaps, to speak more properly,
they continue their agreement, and that this agreement is· 
renewed or continued as to all whenever any one of them 
does an act in furtherance of their common design."
(12 C.J'. p. 577, PB:,r• 86) 

"The least degree of concert or action or collusion 
makes the act of one conspirator. the act of all". (-E::q). 
Hayes, 6 Okl. Cr. 321, 188, p. 609; Hannon v. State, 
5 Tex. A 549 (2)) 

"When by prearrangement or on the spur of the moment, 
two or more. persons enter into a common enterprise or ad.

. venture, and a criminal offense is contemplated, then each 
is a conspirator, and it the purpose is carried out, each 
is guilty * * * whether he did any overt act or not. This 
rests on the principle that _one who is present encouraging,
aiding,. or abetting or assisting*** the active perpetra
tor in the commis~ion.of the offense is a guilty partici
pant, and in the eyes ot the law, is equally guilty with 
the one who does the act." (Jones v. State, 174 Al.53,56) 

•
The conviction of three men of the crime of rape has been 

upheld recently by,this Board or Review (CM CBI 159). The con
viction of six men or the crime or rape has been sustained. CM 
236801 (Bull. JAG, Aug. 1943, p. 310) 

There is attached to the record a recommendation tor cle.w.';.t:t.CY 
signed by five members or the court wherein they express a view 
that the court would have imposed lighter sentences upon the acoused 
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if such had.been permissible under the law. This recommendation 

foT clemency has been noted. The reviewing authority, upon 

consideration of it, reduced the period of confinement imposed 


. upon each accused. 
. , 

When the prosecution rested its case, the defense moved·.. :f'or 

a continuance so that it might obtain the presence ot additional ' 

witnesses for the defense (R. 56). The law member asked it the 

defense would be able to go ahead with some other witnesses in 

order to get through with as many witnesses as possible and added, 

"If you still want a.continuance at that time, we will give it 

to you". The defense then proceeded to offer evidence (R. 57)

and never renewed the motion for continuance but stated at the 

conclusion of the evidence that ·the defense had nothing further 

to offer, MCM 1928, par. 52c reads: 


"The proper time for making an application.to the 
court is after the accused is arraigned and before he pleads.
The court may defer until after arraignment action on an 
application made before arraignment, and should so defer 
action whenever it appears that the granting of a continu
ance before arraignment may involve a risk of the trial of 
an offense being barred by the statute of limitations • 
. \ . 

Reasonable cause for the application must be alleged.
For instance, when a continuance is desired because of the 
absence or a witness, the application should show that the 
witness is material, that due diligence has been used to 
proctire his testimony or attendance, that the party apply
ing for the continuance has reasonable grounds to believe 
that he will be able to procure such testimony or attendance 
within the period stated in the application, the facts which 
he expects to be able to prove by such witness, and that 
he can not safely proce'ed with the trial with9ut such witness". 

While it appears that the court was of a disposition to 
grant the defense motion for a continuance upon a reasonable show-. 
ing that it was necessary, the rule laid down in the Manual, as 
above quoted, was not entirely complied with •. Neither did the 
defense ever indicate after it had started the introduction of 
testimony that such a continuance was desirable. It is proper to 
assume, therefore, that the application for continuance was abandoned. 
The whole matter rested in the sound discretion of the court.and is 

• harmless upon the facts here presented. ' 

. The, written statements of accused (Pros. Exs. C, n;· E, F, G, 

H, I) were, over objection by defense, received in evidence (R. 39,

41-42-43 ,. 48). . . ' 

"A confession is an.acknowledgment of guilt." !.CM 
1928, par. 114a. 
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Each of the accused who admitted having sexual intercourse 
with Mahar Mayn contend that she freely consented and even re
ceived compensation for such service. Hence, the statements were 
not conf~ssions but ad.missions of certain facts which when con
sidered with· other testimony constituted proof of guilt. 

"In many instances an accused has made statements 
which.fall short of being acknowledgments or guilt, but 
which, nevertheless, constitute important admissions as 
to his connection or possible connection with the offense 
charged. Such-statements are called 'ad.missions against
interest' and are ad.missable in evidence without any
showing that they were voluntarily made". MOM 1928, par.
114b. . . 

There· is, however, in this record abundant evidence· from 
which the court could have properly found that each of the accused 
before making a statement concerning the crimes with which they 
were charged was fully warned of his rights under the 24th AW and 
given full and complete notice that such statements as he might
make could late~ be used as evidence against him (R. 39-40-41•42
43, 48, 51). . . . 

This Board cannot weigh evidence. 

7. The court was legally constituted. It had jurisdiction
of the persons of the accused and of the offenses charged. No 
errors.which injuriously effected the substantial rights of the 
accused were committed upon the trial. The sentences are author
ized for the offenses of which the accused have been properly
found guilty. The Board of Review is or the opinion, and accord
ingly holds, that the record or trial is legally sutticient to 
support the findings, except the finding or guilty or Specifi
cation 1 of Charge II but is not legally sufficient to support . 

. the finding of guilty or Specification 1, Charge II, and is 
legally sufficient to support the sentence, as modified by the 
Reviewing Authority. 

, Judge Advocate 

, Judge Advocate 

)~'(~~ , Judge Advocate 
ROBERT C. VAN NESS 
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I ' Ne~ Delhi, India, 
2 October 1944~ 

Board of Review 
CM CBI 2h6 

U N I T E D S T A T E 8 · ) S:KRVICES 'OF SUPPLY• 
: ) 

v. ) Trial on 28 August 1944 by GCM 
) at APO 689,·% Postm~ster, New 

PrivRte Ernest R. Forbes, S!'., ) York, N. Y.~ D1shonorable'd1scl).aree, 
3?.h86809, Compen y C, 85 8th. . ) total forfeitures. f!rid .confinement 
Eneineer Avia ti.on Battalion. ) at hArn labor for·5 y~er~. u. s. 

) D1sci~lin8ry Barracks:nearest nort· 
) of DebArk"ltion in the.United States. 

HOLDING BY THE BOARD OF P.EVIE1.'l ·-·· -:-~:--···:·:·


:BEARDSLEY. VALENT~NE. and VJJJ r-rnss, Jud~e J..dvoc~ 


.. ~.l ... The
1 

record -~f .trla·i_·in .the ca~e of the··~bove''nnmed· soldier 
ha~ been examined by_ the' Boe rd~ of. Review' which submits this, 1ts' 
hold inp:, to the Acting Assistant JU:de;e J.dvocat.e General in, charee 
of The Jud.e:e Advocate General.'s Branch Office for Chino.~ Burnie..• 
and India. · · · -· · . /:· ' 

. . 

2. Accused was tried on the fol1owine ch~ree~and specifications: 

CHARGE I: vi'olation of the 61st Article. of War. 
. ~ ; 1:'. ' - ., . ' 

8Decificat.ion: In thet Privo.te Erne.st R. Forbes Sr., 
Co1;ipany C, 858th Eneineer Aviation Battalion, d.id ;without. 
prcrer leave, absent himself from his Command near Namlip,' 
Burr:-,a frcm about 0700 hrs Mey 28, 19.44 to about '1100 hrs 
May 29, 1<.144. 

CHil.RGE II: Viola ti.on of the 63rd Article of War. 

Specification: In the.t Private Ernest R. Forbes, s~;;·.:: .· 
Company C, 858th Engineer Aviation Battalion, did, near · ·' 

. Namli:p, Burma on or about Mey 31, · 1944 behave himself with 
disrespect toward lSt Lt. Willimn K. Hancock," Company C, · . · 
858th Eneineer Aviation Battalion, his superior Officer by 
sayinr: to him, "why don't you cut this shit out", and con• 
ter::.ptuous ly turning from him v.rhile he was talkin~ to him 
the said Ernest R. Forbes Sr. 

http:Privo.te
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CH..'L-qGE III: ·Violation of the 64th Article of War. 
. . 

Specification: In that Privete Ernest R. F'orbes Sr., 
Company C, 858th gngineer Aviation Battalion, ha.v:f.ng received 
a lawful command f'rom 1st Lt. 'Nill iam K •. Hancock, Company
C, 858th En~ineer Aviation Battalion, his superior officer. 
to ."e:o to his tent" did, near Ne.mlip '· Burma on or about 
May Jl, 1944 at a-pp. 1900 hrs. wllltully disobey the same~ 

CH.J..RCE IV:. Violation of the 69th Article of War. 

Specification: In that Private Ernest R. Forbes Sr., 
Company C, 858th Engineer Aviation Battalion, having been 
duly placed in confinement i~ a tent at Company C, 858th. 
Engineer Aviation Battalion Area, near Namlip, Burma on 
or about May 31, 1944 did at Namlip, Burma, 0100 hrs on 
or about June 2, 1944 escape from said confinement before 
he was set at liberty by proper authority. 

3. Accused pleaded not e;u.il ty and. wa~ found gullty. of' all 
of the charees and specifications and was sentenced to be dis- _ 
honorably dis.charged the service, to forfeit all pay or allowances 
due cir to.become due; and to be confined at hard labor for a 
period of 10 years. The sentence was approved by the reviewing
authority but 5 years of the confinement at hard labor was ro~ 
mitted. The United States Disciplinary Barracks nearest the pert 
of debarkation in the United Stat·es was designated as the place 
of confinement. The·order of execution was withheld and the 
record of trial·was forwarded to this office-pursuant to the pro
visions of AW 50~. 

4. We are of the opinion thet there is sufficient competent 
evidence to support the findings of guilty as t:> the Specificatio:i · 
of Charge·r and Charge I, the Specification'cf Charge II ahd 
Charge II, and the Specification of Charge IV and Charg6 IV, and 
therefore, do not deell'J. it necessary to comment therE•On. On t~;.e . 
other hand we belie~e that the evidence_1n support of t.!"•e fir.d.ing 
Of €Uilty as to the Specification of Charge III and Charge III is 
such that it is worthy of commsnt. 

5. The evidence reveals tht:it Captain Hancock .tad on May ·31 

called accused to the orderly room, informed him that charge3 

were being preferred for being absent without leave and that he 

was to be restricted to the Company area pending trial'(R.11).· 

Later· the Captain went to the theater and without intentionally 

doine so, sat in the row behind. accused (R. 11, lJ). Accused. 

made. some comment about ha.ving told Captein Hancock off, where

upon the officer ordered him to go to his tent (R. 11, 28). Ac-. 

cused mede a disrespectful statement (R.11)- s.nd turned around 
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(R. 13) if?ri.orine Captain Hancock (R. 11). The order was repeRted 
and accused did not obey at once. About four or five minutes af
ter this (R. lh, 15) Captein Hancock proceeded to the orderly 
room and had nccusAd broue:tit to him by the charee of quarters.
As the Cant.nin le-ft the show he did not turn around to see if ac
cused was· comine out (R. 1-4). As soon as Ceptein Hancock turned 
tram accused to leave the theater, the latter welked out rifht 
behind (R. 21, 24, 28)- and went to his tent v1here he was located 
by the charge-of ~uarters (R. 21, 24). 

6. The Ju_dge Advocnte _General has held that, under some cir-· 
cumstf:nces, alacrj ty is not the essence of a lawful comruand and 
that where there is no necessity for haste in obedience.to an or
der, a tardy and reluctnnt compliance is not such a willful dis
obedience as is contemplf1tert by A':'! 64. (C!': 236888, Bull, J.A.G.,' 
Aup. 1943, p. 308) In that case accused was found ruilty of will- _ 
ful disobedience of his superior officer by the court martiHl. 
Accused was standine in the post exchanee having a soft drink, 
when his battery'comm"'nde;r, who had been searching for him since 
he had broken confine~ent earlier in the day, ordered him to put 
down the bottle and leeve the pl~ce. Accused took another drink 
from the. bottle and was slow about complying with a second com
mand to go outside. He then walked slowly from the place. Un
der those fRcts it was held that there was not a willful dis~ 
obedience of the superior officer. 

Althoue-h it may seem that the case before us for considera
tion is somewhat analogo~s to the foregoing case, and that such 
decision might be controlling here, nevertheless distinguishing 
facts seem to us to.·be r·eadily discernible here. In the case 
above surnrr~rized, the accused did belatedly comply with the order, 
and proceeded from the post exchange with the of'ficer. _In the in
stant case, the accused upon beine ordered to go.to his tent, re
mained where he was. When the order was repeated, accused paid 
no attention and continued to take no notice. Captain Hancock 
waited for four or five minutes for accused to obey and when it 
clearly appeArtd that accused was willfully disregarding it and 
intended to remain at th~ show, the Captain left. It is true 
that it appears from th~ ,testimony that accused left immediately 
thereafter. This appears to us, however, to-indicate a cha.nee of 
heart on the part of the accused upon realization of the serious
ness of his conduct rather thari evidence of mere tardiness in 
rendering compliance with the order. ·As a general rule, when a 
direct order is elven by a superior officer it is the oblieation 
of the inferior to obey without hesitation, with alacrity, prompt~ 
ly and to the full (CM CBI No. 196). In those instances where 
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t.Uacrity and prompt~1ess a.re· not the essence ot ·a ·1awtul command, 

it is difficult if not impossible to lay·down any hard and fast 

rules as to what period-of delay and how_great the reluctance in • 

compliance may pe and still constitute obedience and not. amount 

to such wi11·ru1 disobedience as is .contemplated by AW 64•. lfac_h _ · 

case must t~rn upon its, own facts and circumstances. We are of 

the opinion. the t the actions end C0!"1duct of accused established 

by the evidence-in this record are such o.s to amount to willful 

disobedience or the order, and thF,,. t the findings of gullty by . 

the court martial under Charge· III and its specification is amply

supported.by substantial.evidence • 


., 7. Th~ ccurt was 'legally conati tuted and no .errors i~juriou~ly
effectine -the substantial rights of the eccused were committed 

· upon the trial. Tile sentence is authorized. It is tlie opinion
of the Board of Review end 1 t accc)rdingly •holds the record of . . 
trial is legally sufficient to support the sentence. 

L 7~,Jud~e Advocate 
Itimous T. Valentine · 

~•judge'Advocet~. 
Robe~t c . .Van Ness 

'\ 
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New Delhi, lndia. 
JO September, 1944. 

Board o~ Review, 
CH CBI 248. · 

U?:ITED STATES 	 ) SERVIC'ES OF SU.PPLY ,-, \JS.AF, CBI. 
} . . 

v. 	 ) Trial by GC11, conve.r..ed at Calcutta, 
) India, 31 August 1944. Dishonor-

Pvt. Tyree J. Washington, ) able discharge, total forfeitures 
35120809, 540th Port Co., ) and confinement at hard l~bor for 
TO• } 2 years. U. S. Disciplinary Bar

) racks nearest the port of debarl::ation. 

HOLDING of the B0..1HD CF ~VI£1i 
BE.:UIDSLEY, VALEi~Til\:'3 a.nd V ..~E ~JESS, Judge 6'1.dvocates 

l. The recc1·d of trial in the case of the above nWi~ed 
soldier has been examined by the Boo.rd of Review·, which sub
:mits tl1is, its holding, to the .Acting· Assistant .Tadc";e .idvoca.te 
General in charge of the Judge Advocate General's Branch of
fice for Cilina, Burn.a and India. 

2. :.::.c cused was tried upon the folloi;dng cha=ges and 
specifications: 

CF'J.R~ I: Violation of the 9Jd 6·~ticle of War. 

Specification: In that, Private Tyree J. "ilashinc
ton, 540th ?ort Company, did. at.Calcutta, India,· on or 
about 1 : ..u3'.1:St 1944, with intent to do hi:ra:bodil~r harm, 
cor::rrnit an ass~ult upon Private Davis Tolliver by cuttir-g 
him on the face with a dangerous \Wapon, to wit: a razor. 

CF.JJlGE II: Violation of the 96th Article of Vlar. 

3_pecification l: In that Private T:,rree J •· \"/ashing
ton, 540th Port Company, was at Calcutta, India, on or 
about 1 .August 1944, drunk and-disorderly in uniform. 
under such circUilstances as to bring discredit upon the 
military service. 

S_pecification 2: _In that :2rivate. Tyree J. ·.lashing
ton, · 540th Port Company, having recei::ved a lo.wful order 

269437 
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:~om Co1~.poral James D.· Byrnes~ Corps of Military Police, .. 
WuO -:as 111 the execution of his duty, to "Get into a. 
jeep , did, at Calcutta, India, on or about 1 August 1944 
wilfully disobey same. , · · ' 

.· J ..._ .Accused pleaded gu~lty to, and was found guilty of'.· 

all of· :he charge~ ..:n d s pe-.;ifications. He was sentenced to be 

dishonorably dischsrged, to forfeit all pay and allowances due 

or to' become due and to be confined, at .hard labor for. three 

xea~s•. The sentence wa~ approved by the reviewing authority,

but on3 y~ar of the period c,r confinement adjudged was remitted. 

The order directi~g ~he exec~tion of the se~tence was wit:qheld,

and tte record· of trial .was l crwarded to tlus o.ftice pursuant 

to AW ;o~. The Unite4 States Disciplinary.Barracks nearest the 

port .of debd.rkation in the United States was.designated as the 

,place of confinement. · . . . 

, ,' , I _,.

4. The Jd paragraph o,f Aff ;o~ directs that, "e~cept. as · ·, _. . 
herein provided," no authority .shall order the execution of any · 

· sentence of a ge~eral court martial! not requiring confirmation · 
by the President, which involves. the penalty of death, dismissal · 
not suspended, dishono~able discharge not suspended or ,confine- · , 
ment in a penitentiary, unless and until the Board of Review, . 
with the approval of the Judge Advoeate General, shall: have held 
the record of_ trial upon which such sentence is based to be 
legally sufficient to support the sentence, · 

"***except that the proper reviewins'or confirming 
authority :may upon his approval of a sentence involv
ing dishonorable discharge or confinement in.a ,Pe:q.1
tentiary order its execution if it is based soley . • 
upon findings of guilty of a· charge or charges .·and a 
specification or specifications to which the_ accused. · 
has ple~ded guilty***." · . · . · . . . 

It ·vrould se~m that the langu.age ~of the above quoted exceptiqn 
to the ::;.andatory provision~ of AW 50~ is· permissive only, and · . 
that i·:t.i:-h language is not ·intended to withdraw from the review
ing au·~..J.ority the p::.-ivilege of obtaining the act-ion Of the Board.. 
of Reviev:· and the Assistant Judge Advocate Gener~ in charge, of . 
a bran,~h office, ·in any case -.whe:r:e1..n the accu,sed pleaded .su~lty, ~nd . 

·althoug!l the sentence is based solely: upon :the· pleas of guilty, 
·1n case the !' eviewing authority desires ·to have the record re
viewed, before issuing hi~ _order directing execution. _ (CM 210
619 par. 408 (4), Dig. Ops. J'.,P...G., 1912""40, p. 260) It was 
proper therefore, for the revi~wing autho:ity, after approving . 
.and modifying the .sentence adjudged .in this case, to withhold 
his order .of. execution and to forward the ·reoord:.of trial tor the 

" . 
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action of the Board of Review and the Acting Assistant Judge .. 
Advocate General •. The.Board of Review.and the '.ActingAssistant 
Judge Advocate General may properly take jurisdiction of and 
act upo~ the record of trial in this case. · 

' . ., • • 1 • 

' ' ' 

· 5"~ A~cused went to Calcutta on pass on l August 1944. At 
. the Broadway Hotel (R. 15) accused and Corporal Jack Wright drank 
· tvro quarts of gin (R. 8) and then went to the Kidderpore area. 

There they went to the home. of Mahina B~a Dasier, on Mritya ·. 
Ghose Street. Privates Blackhawk and.Davis .Tolliver were al
ready in her apartm~nt. Drinki.ng was indulged. in. by all. An 
hundred rupee note was observed in accused's shirt pocket. J'/rig~t 
abstracted it without .accused's knowledge• {R~· 7). A few minutes · 
later Blackhawk requested that accused lend him.rupees 20. There
upon he discovered that the 100 rupee note was missing•... He. 
questioned his companions· in an effort to discover the ident.ity 
of the thief. He whipped out a razor and cut Tolliver about 
the face (R. 7). Someone called the ~litary Police~ Upon their 
arrival accused resisted arrest and r'e:ru$ed to comply with the 
orde~ of Corporal Byrnes, M. P. ,that .he get into a jeep. It was 
necessary for Byrnes to menace accus.ed with a pistol,. before he 
would submit to being tak~ri to the stockade (R •. 11 l. Accused , 
testified that he could remember nothing about· What ha_pp_ened 
after he.reached Kidderpore · (R. 15). · · ·. : . · 

' . ' 

· 6 •. 411· of the testimony except that of accused is consistent 
with his _pleas of guilty, and there. is nothing ·to indicate that 

: the pleas of guilty were inadvertently interpo~ed. It :may be· 
·.presumed that defense counsel. explained .to accused the effect of 
·his plea~ of guilty, as required by.MGM 1,928, par.·456; 

7. The Court was legally cons tituted. The trial was fair. 
No errors intervened which could have operated to the prejudice 
of any substantial right of the accused. The sentence, as 
modified by the r,eviewing .authority, is authorized for the of
fenses of which accused has been found guilty. .:.., 
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APO 885, 
10 Octo bo.:r 194.1.-. 

Board of Review 
CM CBI 249 , ' 

U N I T E D S T A T E S 	 ) SERVICE OF SUPPLY, USJ1.¥ CBI 

v. 	 ! Trial by GCM 27 July 1944 at Cal
) cutta, India. Dishonorable Dis~ 

Private Randolph W. Siinon, · ) charge, total forfeitures, con
35046686, 54lst Port Co., . ) finement at hard labor tor 5 ·years.
T.C. 	 . U.S. Disciplinary·Barracks nearest! po~t ot debarkation in the United 

) States. 

HOLDING by the BOARD OF REVttW 

. BEARDSLEY a VALENTINE and VAN NESS I Judge Advocates 


·· 1. ·The record· ot trial in the case of the soldier above 
named has been examined by the Board of Review and the Board 
submits· tlli•s_, its holding,_ to the Acting Assistant Judge Advo
cate General in charge, of the Judge Advocate General's Branch 
Office tor China, Burma and India. 

2. ·Accused was· tried.on the following charges a~d speci
fications: · 

5 

CHARGE.I: Violation of the 9Jd Article of War. 

Specification: In that Private Randolph W. Simon, 54lst 
Port Company, Transportation Corps, did·, at.Calcutta, India, 
on or about JO May 1944 wilfully, feloniously a:i:id unlawfully.
kill Private First Class Matthew Byrd by shooting him in the 
body wit~• 'a ritie. ·_ ·. . · · · . · . 

CHARGE II: Violation or-the .86th Art.icle"or War~; '· 

.· Specification: In that Private Randolph w. -'simon, 
54lst Port Company,. Transportation Corps-; being on guard

.and· pqsted as a sentinel at Calcutta, India·, on or about 
JO May 1944, did leave his post before he was -regularly . 

.. relieved. " 	 · 
.,·

J. ~ccused pleaded not guilty to all charges and specifications
and was found guilty"'Ot allot them. -He was s~~tenced ~o be dis
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missed the service, to torfeit all pay and allowances due or to 
become due and ·to be confin·ed at hard labor tor 5 years. The 
reviewing authority .approved the sentence but withheld the or
der of execution purst:,ant to AW 50! and forwarded the record 
of trial to the Judge Advocate General's Branch Office for China, 
Burma and India. The u. s. Disciplinary Barracks nearest the 
port of debarkation in the United States was designated as the 
place of confinement. · · 

4. Corporal Russell and deceased had been in town drinking 
and on their return to camp at about 8:30 P.M., JO May 1944, de
cided to go to the mess hall for some rood (R. 8). Accused was 
posted at Post No. 2 at about 6:30 P.M., 30 May 1944, and Jordan, 
another sentry, was on Post No. J: Post No. 3 being at the back. 
of the mess hall (R. 15, 16) and Post No. 2, thirty feet away on 
the other side of the mess hall at the rear gate of the camp
(R. 21). Ac·cused left his post to go to the latrine at the other 
end of the camp (R. 17, 18) telling Jordan to watch his rifle 
(R. 19. 20). He left his post without being relieved (R.17).
On his way, he met deceased and Russell who.asked him if they 
could go in the mess hall to get something to eat, (R. 16) and 
accused answered they could not get anything. Rassell a!l~ de
ceased then proceeded to the mess hall where they met Jordan 
who also told them they could not go into the ·mess hall but 
would have to see accused. Deceased and Russell went in anyway
and in a few minutes accused returned and ordered them out (R. 9).
Accused and deceased started to argue and curse each other and 
both appeared as though they wanted to fight. (R. 12) At this 
time Jordan came around the mess hall where the argument was tak
ing place and accused stated that deceased had a rock. Russell 
grabbed the barrel or the rifle of accused and held' accused 
while Jordan grabbed deceased (R. 19) and walked off with him 
for a distance of about 40 feet (R. 16). Accused struggled
loose and put a bullet into the chamber of his rifle and cocked 
it (R. 9) bu.t made no attempt to follow deceased (R. lJ).
At this time deceased asked Jordan to release him and when Jor
dan did so, deceased turned and walked back (R. 16) rapidly
(R. 10) toward accused. Ru.ssell·pulled accused back, and as 
he was doing so, accu.;ed was "breaking his rifle down" and " 
hollered at deceased "You got a knife, ain't you"? {R. 9) "You, 
got something in your hand." (R. 10) When deceased was within, 
about 8 feet of accused (R. 17) Russell moved away toward Jor
dan and accused fired (R. 9) at close range (R. 10) •. The shot 
hit deceased in the le.ft side of the chest (R. 24). Russell saw 
something in the hand of the deceased but could not say whether 
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it was a knife (R. 10). Jordan did not see the.knife but later 

:found one on the ground with an open blade about fiTe feet trom 

where deceased fell (R. 17, 20). Deceased was not close enough 

at the time the shot was fired to hit accused (R. 14) but was 

walking rapidly toward him. During the argument in tront of the 

mess hall prior to the time Jordan and Russell had separated

accused and deceased, Russell tried unsuccessfully to persuade 

Byrd to go to the show in order to stop the argument· (R. 12). 


A corporal of the guard had told sentinels previously .to keep

their. guns loaded (R. 17) but did not say whether to keep a 

shell in the magazine or in the chamber (R. 17). He had tur
ther instructed them not to allow anyone in the mess hall. It 

anyone tried to get in the mess hall the sentinels were to holler 

"Halt" and if they did not halt, to shoot (R. 19). The camp com

mander testified that guards on duty were authorized to carry

five rounds ot ammunition but were not directed to carry a shell 

in the chamber (R. 2)}:::but· there were no written orders that a 

shell could not be put 1n the chamber (R. 25). There were no 

written or verbal orders permitting a guard to relieve another 

at an adjacent rost in order to go to the latrine (R. 24). To 

go, one would have to be properly relieved by the guard commander 

(R. 24). The commanding officer ot the camp stated that he 

would ex~ect a guard to look after a building forty or fifty

feet away from his post (R. 24). The only person to relieve a 

sentry would be the corporal ot the guard as there were no 

supernumerary guards. Guard duty is tor a period of six hours 

and no instructions had been issued on procedure when it was 

necessary to go.to the latrine. The commanding officer of 


. the camp further testified that he was of the opinion that 
a sentry at Post No. 2, fifty feet from the mess hall, would 
be considered on his post on a duty status if he was at the mes~ 
hall at tte scene of the shooting, but that he would not be on his 
post on a duty status if he left to go to the latrine (R. 26).
Deceased was about five feet, eight inches tall and weighed ap
proximately 150 pounds (R. 11). Deceased was taken to the hos
pital where he shortly died as a result of a hemorrhage secondary 
to the gunshot wound (R. 7). 

EVIDENCE FOR TEE ACCUSED 

5. Accused went to the road and t'lashed his light several times 
in order.to call the corporal of the guard and when the latter did 
not come in ten minutes, accused asked Jordan, the sentry on Post 
No. J to take over his post while he went to the latrine (R. 27).
Accused ha.d done this before while serving as a sentinel (R. 27). 
About a. ·week before,. the mess hall had been broken into and the 
next day the corporal or the guard stated that the OD said that 
they were not to allow anyone to enter the mess hall (R. 28) •· · On 
the way to the latrine accused met deceased and Russell at a 
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pl~·ce where they ~ad no right: to be. Upon their inquiry about eat
ing, he told them they could not have anything to eat as the cook 

. had gone to -the show. Deceased grabbed accused by the collar end 
pushed him down. Accused then proceeded to the latrine and when 
he came.back he saw lights in the mess hall so he looked around 
inside but did not see anything. When he walked out he saw Jordan 
who asked who was in the mess hall. Accused did. not know so when 
Jordan.said "Go and see" he put his rifle on his shoulder and 
went back in. Deceased was in the kitchen and ~ta~ed to accused 
that he came in throug!l a broken window. Russ~ll wanted to leave 
but deceased began to argue and at this time Russell grabbed the 
sling.of the rifle and the three "got out of' the door together".
The flashlight ot accused tell out ot his hand and deceased 
grabbed it and came up with the light and a rook. Meanwhile, 
Russell had been telling deceased to go to his barracks. When ac
cussed saw the rock he was twelve feet away from deceased B.L.d 
moved over behind, Russell so as iiot ·to be hurt. At. this· po.int, 
Jordan came up and Russell and deceased asked if' they could g~t 
something' to eat, to which. Jordan repU.ed, "No," and. proceeded ·· 

' .to take deceased by the arm leB;ding him av.ay. .Accused, . "Not 
·thinking what.I was doing",· put,a bullet in the chambex and stood 
on the board walk. Deceased broke away trom Jordan and started 
back toward accused. When about twelve fe~t away, accused saw 
him pull his hand out ot his pocket (R. JO) and saw sowething
shining in the· hand or deceased (R. 29, •JO). · A.ccused called 
out •You ·have a knite·in your hand". Accused again said that 
deceased· had a knife in his hand but deceased kept coming tow~rii 
him and when tour to six feet away, ·accused t'i::-ed (R. 29). Ac
cused stated, "I must have lost my head and :ired the fun" (R. 29).
Deceased weighed about ten to twenty pounds more than accusAd 
(R. 29) and the latter was afraid deceased'was going to kill 
him (a. JO). Accused was about five teet 1 eight ·and a !lal:r inches 
tall and weighed 160to170 pounds (R. 29J. · .· . . . 

6. From the evidence it is clear and undis pt1t ed.. that .a:::

oused without being regularly relieved did le-ave hid post and it 

as such, supports the finding of guilty·as to Speoific~+.icn of 

Charge II and Charge II. 


7. Accused was charged·with manslaughter. From the avi

dence adduced-by prosecution and, as is apparent fro~ the, find

ings ot the court,·accused was convicted of' killing Pr.i7ate 

Byrd in the heat ot sudden passion caused by provocuti(\n. •. t'o ·. , · 

.wit: voluntary manslau~ter. Accused may be reliev~d trom. re

sponsibility ot .his act of' homicide it it was not ,felonio~ but • 

justifiable or excusable in law. ' 


"Homicide is said to be 'justitiable' whan oomit ~ed 
by a.public officer in the due execut~on ot.the laws 'lr 
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administration ot public justice, or when committed by any 
person in the due prevention ot a violent crime." (Win
throp_p. 674) 

Though accused was on guard as a sentry when the unfortunate 
incident occurred, the tacts and circumstances ot this case are 
such as to establish a quarrel between accused an.d deceased, a 
quarrel provoked and instigated by deceased but which accused 
entered into without proper action on his part in his capacity_ 
as a sentry. 

8. However, homicide may also be excusable where it is 
committed in self-defense. 

"The principle which controls ~n cases or ·provoking 
a difficulty largely controls the doctrine of mutual 
combat. Where a person voluntarily participates in a contest 
or mutual combat for purposes other than protection, he 
cannot justify or excuse the killing ot his adversary in 
the course of such conflict on the ground of selt~defense, 
regardless of what extremity or imminent peril he may be 
reduced to in the progress of the combat,. unless ·before 
the homicide is committed he withdraws and endeavors in 
good faith to decline further conflict". (30 C.J. p. 54) 

"It is essential to constitute mutual combat that 
there be a mutual intent to fight, but there need not 
be mutual blows". (30 C.J. p. 55) 

The undisputed faets as revealed by the record seem to us 
clear that accused did not provoke the difficulty nor was there 
any agreement ~o tight. We therefore reject the principles 
governing a provoked conflict and mutual combat as inapplicable. 

9. "A person does not under all circumstances forfeit his 
right of self-defense merely because he voluntarily and 
willingly engages in a tight or .difficulty. While it is 
sometimes stated generally. that to be entitled to set up 
self-defense as a justification or excuse, accused must .. 
not willingly enter into a fight, difficulty, or combat, 
with deadly weapons, by this is meant that he must not , 
fight willingly to gratify his desire to fight or at all, 
unless there are present all the elements of self-defense, 
such as freedom from fault in bringing on the difficulty,
performance of the duty of·retreat, ~nd an honest belief, 
based on the reasonable grounds, that the killing is 
necessary to save him trom death or great bodily harm." 
(30 C.J. p. 55, 56) 
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"As a general rule in order to Ju~tify or excuse a 
homicide as in self-defense defendant must have embraced 
all reasonable or probabl~ means to escape or retreat 
within his power and consistent with his safety, so as to 
avoid the danger and avert the necessity of killing."
(JO C.J. p. 67) . 

Accused was on duty as a sentinel and as such was obiigated 
to protect his post. Though ordinarily the doctrine of retreat 
would be applicaole, we believe that under these circumstances, 
accused was under no 'obligation to retreat and could in law, 
without prejudice to his.rights of self-defense, remain within 

. the confines of his post. 

10. "A person is not justified or excused in taking life 
in all cases where he fears or apprehends that he will be 
harmed or injured.regardless of the extent of the harm or 
injury apprehended. The danger, real or apparent, which 
will *** excuse a person in killing another in self-defense 
must be danger, actual or apprehended, either of loss of 
111'e or of some great bodily harm. It is not required
that the danger be of 'enormous' or 'the most serious' 
bodily harm. Also, the danger need not be that of· loss of 
life: a person has as.much right to protect himself against 
great bodily harm or serious bodily injury or a felony upon 
the person as he has against the taking of life." (JO C.J. 
p. 56). .·' ·~ 

"It is well settled as a general rule that a person 
under an honest and reasonable apprehension of death or· 
great bodily harm may kill his adversary in self-defense. 
The slayer need not actually be in actual danger of death 
or great bodily harm; but he is entitled to act on ap
pearances, and it is sufficient if he believes in good 
faith and on reasonable grounds that he is in such peril,
al though it-..·afterwards appears that he is mis taken as to 
the existence or imminence of the danger, provided he is 
without fault or negligence in ascertaining the tacts." 
(JO C.J. p. 58) "In order to render a homicide justifiable 
or excusable on the ground that accused honestly fears or 
believes that he is in imminent danger ot death or great
bodily harm and that it is necessary for him to kill to 
save himself therefrom, it is essential that he act solely 
under the influence of that fear, belief, or apprehension, 
and not in a spirit of anger, revenge, or malice, or through 
mere cowardice." (JO C.J. p. 61) ·

' 
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"To justify or excuse a homicide on the ground ot 
self-defense it is not enough that the slayer honestly
believes 'him.self to be in danger, or that he entertains 
a bare fear of the commission on his person ot those f~lonies 
to prevent which homicide may be lawfully committed; th.Jre 
must be some grounds for the belief; the circumstau1.~es lll.i.lst 
be such as to make the belief or apprehension a reascaable 
one • " . ( 30 C. J. p. 61) . 

"In the majority or Jurisdictions, th-e 11ucstion is 
not determined from the standpoint or acoused, or from th<.: 
standpoint ot a man or the class to v.bic.h~ accused belongs,
such as a person or accused's age, temperam~nt 1 intelljzence, 

. experience, or physical condition; the test ot ~eason~ble
·. 	 ness applied is that the circumstances surround! ng accused 
at the time of the killing must be such.aa would. 1.:::iduca a 
reasonable man, or a reasonably cautious m3.n, o::- a rea'Sonably
prudent man, or a reasonably cautious and pru~ent man, er 
a reasonable and prudent man, or an ordinarily prudent man, 
or an ordinarily reasonable and prudent m~n, so situated 
honestly to believe that he is in imminent pbril and that it 
is necessary tor him to kill in order to save him trom 
death or great bodily harm. (30 C.J. p. 62) 

11. "What facts excuse or Justify a killing is a question 
·ot law tor the court, but whether such tacts exist in the 
particular case is usually a question tor the Jury." (JO 
c. J. p. 328) 

"Where, however, the evidence is conflicting or of 
such a character that different inferences might rcas~n
ably be drawn therefrom, it is a question or tact tor the 
jury to determine~ under proper instru0tions from the 
court, whether or not defendant aoted in self-d~tense in 
a particular ease, as whether or not, under all the cir 
cumstances, he acted under a reasonable beliet that he 
was in imminent danger, either of losing his life or of 
suffering serious bodily harm, at'the hands or deceased, 
and whether or not, in killing deceased, he U.:1 ed •lther. 
means or more force than was necessary or than reasonably
appeared to him to be necessary· to repel the attack and 
defend himself". (30 C.J. 329-30) 

12. In CM No. 235044 the Board of Review was at the opin
ion that accused was not absolved from killing under the doctrine 
ot self-defense. 
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"ln the first place, it was not reasonable to believe 
that accused was in dwiger of being killed or suffer
ing grt:fious bodily harm. The latter phrase refers to ruI 
tnjury ~o severe that it might maim accused, be permanent 
i~ its character, or produce death. (Acers v. U.S. 164 
U,3. J88) In Napier's Case (Fost c;L. 278) deceased .threw 
accussJ to the ground, beat him, and held him in such a 
:canner that he could not escape the blows. Accused killed 
Nitness by cutting him with a penkni:fe. The court held 
accused guilty of the homicide. In Blackburn v. State 
(36 Ala. ;.,95, 6 So. 96) deceased, _a vicious character who 
previ 0?usly hc.d threatened to kill accused, pursued him at 
e. distance o:~ five or six paces, with a stick in one hand 
and a 0ai.L c: metal knuckles in the other~ Deceased was 
a fine· physical specimen. Accused ·jumped across the ditch, 
wheel"d, and shot deceased. The ·conviction was affirmed·. 
In_fttite v. Thompson, (9 Iowa 188) deceased advance·d upon 
accused 1:Vith a heavy board, He dropped the board and con
tlnued b.flier accused unarmed. Deceased was strong and in 
the prime of lite, whereas accused had recently fallen off 
a horse and broken several ribs. He had been out of bed 
only a day or two. When deceased reached a point near ac
cused the latter shot him. It was held that accused was 
not justified in killing his assailant to avoid a violent 
beating, he having no reason to fear death or great bodily 
harm. Similarily, in the present case, accused, armed with 
a rifle which he could have used as a club, had no reason 
to fear death or grevious bodily harm, and it was not 
rsasonably necessary tor him to shoot deceased to protect 
life or limb •. Furthermore, accused could- have avoided 
danger by retreating when deceased threatened to attack 
him from the steps. To have retreated would have lessened 
the danger materially, and his chances of suffering death_ 
or grevious bodily harm from a thrown bottle were in
finitesimal. Instead, believing that deceased had been 
drinking, and knowing him to be in an ugly, threatening
mood, accused elected to remain on the scene and invited 
the disaster. He failed to take the proper steps to avoid 
the ~ntaotrophe." 

lJ. From the foregoing quoted excerpt from a' Board of ,Re
view opinion, it is evident that their decision was based partly 
on the doctrine of ret~eat to avoid danger. We have stated pre
viously in this opinion that it is our belier that accused was 
not required to leave his post and· that the principle of re-· 
treat was not applicable in this insta~ce'. However, such opinion 
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is pertinent on the question of reasonableness of apprehension 
or fear of death or serious bodily harm. In Trice v. State 
89 Ga. 742; 15 SE 648, cited in 30 C.J. p. 58 note 66d, it was 
held that a killing was not necessary to save the l~ or a 
slayer where deceased, advancing with an open knife, had not 
approached near enough to put accused in immediate danger. Ap
plying the foregoing principles to the facts at hand, the court 
as the triers of the tacts could conclude from the evidence be
fore them that accused under all the circumstances did not act 
on a reasonable belief of losing his·lire or of serious bodily 
harm at the hands of deceased, and that in killing him, he used 
other means ot force than was necessary or then reasonably ap
peared to him to be necessary to repel the attack and defend 
himself. Although our conclusions based on the evidence in the 
record might have differed from the result reached by the c·ourt 
and the reviewing authority, yet we cannot say tbat there is-
no. reasonable basis for the court's conclusion and that the 
facts here are such a~ to excuse the homicide as a matter of law. 
We are rather of the opinion that the evidence is of such a 
character tbat different inferences may be drawn therefrom. 

There is no specific evidence in the record as to the size 
of the knife of deceased other than it was a pocket knife. Ac
cused and deceased were of about the same height and weight. 
The evidence was not such as to make it unreasonable for the 
court to conclude that accused was not acting under a reasonable 
belief of imminence of danger to his li.i'e or of suffering serious 
bodily harm, and that he acted unreasonably under all the tacts 
and circumstances by shooting deceased rashly and without re
flection. The state of mind of accused may best be described 
by his statement: "I must have lost my head and fired the gun". 

14. In CM CBI No. 110 (Smith) the Board of Review.stated 
that the court, and not the Board of Review, are the weighmasters 
of the evidence. They then quoted from CM CBI 109 (Wright) as 
follows: 

"In passing upon the sufficiency.of the evidence in a case 
in which the President is neither the reviewing nor the con
firming authority, it is not the province of a·Board of Re~ 
view or the Judge Advocate General, and neither has the 
right, to weigh evidence. The rule applicable in such a 
case has been stated as follows: 'In passing upon the 
sufficiency of the evidence in such cases, it is their 
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~36) 

province merely to determine whether or not there is in 
the record any substantial evidence which, it uncontra
dicted, would be sutticient to warrant the findings ot guilty.
It is exclusively the province or the court martial, in
cluding the reviewing, and it there be one, the confirming,
authority to weigh evidence, judge ot its credibility, and 
determine controverted questions ot tact. CM 145791 (1921) 
par. 408 (2), Dig. Op. J.A.G. 1912-40, p. 259'. It has 
also been held: 'In the exercise of its judicial power ot 
appellate.review, the Bpard ot Review treats the findings
below as presumptively correct, and examines the record ot 
trial to determine whether they are supported in all es
sentials by substantial evidence. To constitute itself a 
trier ot race on appellate review, and to determine the 
probative sufficiency ot the testimony in a record ot trial 
by the trial court standard of proof beyond a reasonable 
doubt would be a plain usurpation ot power and trustrative 
ot justice. CM 192609 (par. 408 (2), Dig. Op. J.A.G. 
1912-40 p. 259).' The same opinion quotes at length from 
Crumpton v. U.S. 138 U.S. J61, where the se.me principles 
are applied and approved'"· · 

15. The Court was legally constituted and the sentence is 
within the ~uthorized limits~ The Court has jurisdiction ot 
the subject matter ot the offense and ot the person ot the ac
cused. No errors injuriously effecting the substantial rights ot 
the accused were committed during the trial. The Board ot Review 
is ot the opinion and accordingly holds that the record ot t~ial 
is legally·sutticient to support the findings of guilty· and the 
sentence. 

Advocate~Judge
R0£err. van Ness 
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APO 8S5, 
29 November 1944. 

Board ot Review 
CM ·IET ?{o. 282 

. 
UNITED STATES ) , SERVICES OF,. SUPPLY, USAF CBI 

) 
v. ) Trial by GC.'M convened at APO 

) 629 %Postmaster, New York, 
71rst Lieutenant NICHOLAS ) N. Y. on 5 October 1944. 
DELANDY, 01000344, AGD, ) Dismissa1. 
Headquarters, Intermediate ) 
Section 2, SOS. ) 

HOLDD!G by the BO.ARD OF REVIl'W 
O'BRIEN, VALENTINE and VAN NESS, Judge Advocates 

1. The record of trial in the case of the above named of
ficer has been examined by the Board ot Review which submits 
this, its-holding, to the Assistan~ Judge Advocate General in · 
charge of the ~udge Advocate General's Branch Office for India 
Burma Theater. 

2. Accused was tried on the following charges and speci
fications: 

CHARGE I: . Violation of the 93rd Article of War. 

S:peoitioation 1: (Disapproved b;y the conf'irm.ing authority) 

Specification 2: In that First Lie\ltenant .Nicholas·lJelandy,
· AGD,, Headquarters, Intermediate Section 2, did, at 

Hazelbank, Assam, India, on or about 12 August ~944, 
feloniously embezzle by fradulently converting to his 
own use money, Rs. 1399/11, ot the value of about ,
$423.58, in lawful money of the United States, the 
property or the Staging Area Post Exchange 1!'und entrust
ed to him by virtue or his ottioe as Staging Area Post 
Exchange Officer. 

CHARGE II: Violetion of the 95th Artiole of War. 

Specification: (Disapproved b;y the confirming authority} 

- 1 
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J. Accused pleaded not guilty to all. charges and speci
fications and was found guilty of all charges and specifica
tions. Re was sentenced to be dismissed from the service, 
to forfeit all pay and allowances due or to become due and to • 
be confined at bard labor tor a ~e~iod ot six months. The re
viewing authority approved the sentence but remitted the por
tion thereof adjudging confinement at hard labor for a period 
of six months and :f'orwar.:10d the record to the Commanding Gen
eral, USF, IBT tor action pursuant to Article of War 48. The 
confirming authority disapproved the findings of guilty of 
Specification 1 of Charge I and of the Specification of Charge 
II and Charge II. He confirmed the sentence as modified by 
the reviewing authority but remitted the forf'eiture. The or
der of execution was withheld and the record of trial was for
warded to this office pursuant to Article of War 50;i. 

4. During June, july and August, ·191.i.. (R. 5) ac3used was 
Comm.anding Officer, ~nit S~ction, .American Staging Area, and 
acted as· exchange officer there. As exchenge officer he re
ceived :roorcha.ndise from Post Exchange. 886-10 and it was his 
duty to distribute it to personnel of the staging area, collect · 
for the merchandise and turn themoney in to Post Exchange
886-10 in payment for the merchandise. Accused was.required 
to :t"ile a monthly report of inventory of merchandise and cash 
on hand. One such report was filed 25 June 1944 which indicat
ed cash of Rs 2909/4 and total aasets or Rs 8980/J. The re
port of 25 July 1944 revealed assets of Rs 7250/l of which Rs 
3209/14 was cash {R. 6). Shortly thereafter accused ~ias relieved 
by Captain Sopka. Captain Harry 8. Apter, Post Exchange Officer, 
Post K.;:change 886-10 testifjed that a mumna.ry of the account at 
the time of the turnover C.lsolosed a shortage or H.s 1.399/11 as 
of 19 August· 1941+ (a. 7, 8, 9). A board of' officers wa.s a:ppoint
ed to investigate the shortage of :f'unds. Before this board the 
accused testified that his report of 25 July 1944 was not correct. 
He said that .a few days before the June 25th report he had about 
Rs Jl,.00/ in the safe and that when he opened the safe to get 
the money to turn it in~ it was gone (R. 15). Accused had both 
keys to the ~afe and the safe gave no indication of having been 
tampered with. 'I":ro :p~edecessors hs.d been in :possession of keys 
before he took over {R. 16). "Accused played cards but did not 
suffer any losses (R. 16) .and stopped later in .Tuly (R. 18) ~ He 
never used P.X. funds to gamble (R. 18). .Accused deolded to ma)<e 
up the loss instead of reporting it, so borrowed enough money to 
add to Rs 1100/ of his own to make the June calance correct (R.15),. 
He then took money out of' the PX funds to :p~y back the loans. 
{R. 17, 18) hoping to make it up later. Some or the loss had 
been mde up on the July inventory (R. 17). At the time of the 
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July inventory he \'1-a.s stiJ.l Rs 2240/ short an1 certified he 
had money whicr was not actually there -{R~ 16). The invantory
of July 25th was correct as· to the merchandise on hund (R. 19). 

5. The accused elected to remain,sileut. 

6. If the accused's testimony before the Eoerd of Office~s 
is considered a confession rather than an adm.iE'Dion e.eninst. in
terest, there is great doubt as to its competem:.;r in evidonce. 
It does not appear that in that proceeding accused was y:urned of 
his rights under AW 24. If such evidence is uisregaried, the 
case as made out by the prosecution relies, for tba mo3t part, 
on the testimony of Captain Harry s. Apter, Post :E:xchango Of
:t'icer, Post Exchange 886-10. He gave orally a su_~;mi~ry of the 
account at the time the turnover was made (R. 7). IT. is pro
vided in MCM 1928, par. 116a: 

.,A writing is the best evidence or its own contents, 
and must be intrroduced to prove its contents. Under this 
rule, if it is desired to prove the contents of a private
letter or other unofficial paper, er cf au official :paper
such as a pay voucher, a written cJ.aim against t;he Govern
ment, a pay roll or muster roll, a company morning report, 
an enlistment paper, etc., the strict and. :formal I:lethod or 
doing so is to call a witness who ean authenticate it,· and 
then to introduce in evidence the original." 

As a general rule it is improper to use secondary evidence with
out having laid a proper foundation for its use. No foundation 
was laid in this instance for the oral summation of such accounts. 
MCM 1928, par. 116a, :f"urther provides: 

"An objection to proffered evidence 01' the contents or 
a document based on any of the following grour:ds may be re
garded as waived if not asserted when the r~0ffer is made: 
It does not appear that the original has been lost, destroy
ed, or is otherwise unavailable; it does not appear that the· 
preliminary matters described in the second subparagraph un
der this heading (Exceptions) have been shown to the court; 
it does not appear that a purported copy of a public record 
is duly authenticated." 

No objection was here ma.de to the manner of proof usci by 
the prosecution. It is our opinion that, in the absence of any
objeotion by the defense, the last quoted excerpt is controlling
and that the evidence adduced by the trial judge advocate__ from 
Captain Apter is 1competent • 
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7. Disregarding the testimony concerning the proceedings

before the Board of Officers, it is believed that it is estab

lished by uncontradicted, competent evidence that accused, as 

exchange officer, held a position of trust. He was entrusted 

with the funds and ~nen ~alled upon to do so failed to produce

them or to properly account for them. We are of the opinion

that a prima facie case has been made by the proof of facts . 

which give rise to the presumption that accused embezzled such 

funds. Wharton's Criminal Law, 12th Ed. Vol. 2, page 1593, 

quotes from Digest of Criminal ~' Art. 312, the following

language of Sir J. F:" Stephen: · 

"The inference that a prisoner has embezzled prop
erty; by fraudulently converting it to his own use, may
be drawn from the fact that he has not paid the money or 
delivered the property in due course to the owner; or 
from the fact that he has not accounted for the money or 
other property which he has rece:Jved; "' * 1=r; 

In our opinion, the foregoing principle is applicable and con

trolling in the case before us. 


. 8. The court was legally constituted and there were no 
errors-to the prejudice of·any substantial right or the ac- . 

cused. The sentence imposed 'is authorized for the offense or 

which the accused has been found guilty. The Board of Review 
is therefore·of the ·opinion and accordingly holds that the record 
of trial is legally sufficient to supnort the findings and the 
sentence. ·· · 

.o ().~M!!!'"J~£_.,,~~~~~~--~------' Judge Advocate
~G. O'Brien 

, Z~, Judge Advocate 
Itimous T. Valentine . 

) 
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CM IBT # 282 (Delandy, Nicholas) lst Ind. 

BRANCH OFFICE OF THE JUDGE ADVCC.A.TE GEf~J.~RAL, USlt,, India Burma 
Theater, .APO 885, New Yor~, N. Y. 

2 r,7.- 1944 
TO: The Commanding General, USF, India.Burma Theater, iU:'O 885, 

· U. S. Army.. 

lo In the case of First Lieutenant Nicholas Delandy, 
0-1000344, A.G.D., Headquarters~ Intermediate Section #2, s.o.s.,
attention is invited to the foregoing holding by the Board of 
Review established in this Branch Office of The Judge .Advocate 
General that the record of trial is legally sufficient to sup~ort 
the findings and sentence, which holding is hereby approved and 
concurred ino Under the provisions of .Article of War 50~, you 
now .have authority to order the execution of the sentence. 

2. When copies of the published order are forwarded to 
this office, they should be accompanied by the roregoing holding 
and this indorsement. For convenience of reference·and to 
i'acilitate attaching copies o.1' the published order to the record 
i'n this case, it is requested that the file nWllberof' the record 
appear in brackets at the end of the published order as follows: 
(CM IBT 282). 

(Sentence as modified ordered executed. GCMp. 4, IBT, 2 Dec 1944) 
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APO. 885. 
30 November 1944· 

Board at Revi~w 
CM IBT No. 283 

UNITED STATES 	 )' SERVICES OF SUPPLY. USAF, CBI 
J 

v. 	 ) Trial by GCM convened at APO 
) 689. % ..l:'oatmaster, .New York,

First Lieutenant Carlos-H. ) N. Y. on 18 Septeni>er 1944. 
Thornton, 0-1110292, CE. J Dismissal. .
967th Engineer Maintenance ) ' 

Co. ) 

·. 

liOi..D:tN'G b;y the jjQARD OF fill!vIEw. 
O'BRIEN, VALENTINE snd VAN NESS, Judge Advocates 

l. The record or trial, in the case ,or the ,ab.ove .named· 
0ffioer has been examined b;y the Board or Review which submits 
this, its holding, to the ..Assistant Judge Advocate General in 
charge of the Judge Advocate General's Branch Ottioe,·'O'nited 
States Forces, India Burma Theater. 

2. The accused was tried. on the :t'ollowing charges and 
specifications: 

CHARGE I: Violation of the 6Jrd Article of War. 

Specification: In that Firs-c .Lieutenant UARLOS H•. THORN
TON, 967th Engineer Maintenance Company, did; at 
Loglai Burma, on or about 5 August 1944, behave him-· 
self with d.isrespeot toward First .Lieutenant Joseph
.Andreas, his superior officer, by sa;ying to him, 
nr don'i give a God Damn if you are sub-Base Cam

. mande~, I .am not going to my tent"• or words to that 
effect·. 

c;It."..RGE II: Violation ot the 9.3rd Article ot war. 
Specification: In that First Lieutenant UARLOS H. THORN

TON, 967th Engineer Maintenance Company, did, at · 
Loglai Burma, on or about 5 August 1944, ·with intent 
to do him bodily harm, commit an assault upon second 
Lieutenant Ea.rne~t J'. Bummers, by willf'ull;y,raising
his arm and fist and lunging forward towa.rd.Seoon~ 
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.. -'-=-=tieu.tene.µt. Earnest J". Summers, saying, "I·'ll knock · 
' your God Damn block oft". · . 

' 
' . .

CHARGE III: .Violation or the 9.5th Article at War'. 

Specit'ication l: · In tha"t? First Lieutenant CARLOS H. THORN
TON, 967th Engineer Maintenance Company, was, 'at. Log

- lai. Burma, on or about .5 August 1944, in a public. . 
~lace, to wit; drunk. and disorderly wh~le .in, uniform. 

. ~ I . . . ' 

Specification 2:· ·In that First Lieutenant CARLOS H. THORN-· 
· ·TON, 967th Engineer ~laintenance Company, did, at Log-· 

. laL Burma, on or about .5 Au.gust 1944, behave in a man
ner unbecoming an ot'ticer and a gentleman toward .Mrs. 
Susan B.·Prescott, Miss Alberta .M~ Klein, and Miss. 
Hope Fetterolf, by saying the following words in their 
presence: "Fuck the Red Cross", ·"God Damn, Son ot a 

.Bitch", and-"Bastard". · 

.3. Accused ·pleaded not guilty to the charges and ·specifi 

cations and was found guilty of the Specification ot Charge I 

and Charge I and of Specifications l and 2 of Charge III and 

Charge III. By exceptions and.substitutions aooused was found 

guilty of .the Specification of .Charge II except the words "with 

intent to do him bodily ,harm, willfully", substituting therefor 

the word "wrongfully", ot the exoepted~words, not .guilty, and 

of the substituted mrd, guilty, and of Charge. ll, not guilty, 

but guilty Of a Violation Of 'the 96th Article Of War. lie Was ' 

sentenced to be "dismissed tb.e service end to' forfeit all pay and 


·allowances due or. to become due. ' The reviewing authority approv
ed the' sentence and forwarded .the record .to .the Commanding Gener-· 
al, US.F.~: !BT, tor action pursuant to Article of War 48. The ~ 
oon1'ir:n4ng authority contirrned the·· sentence· and remitted the_ for
feiture.· The order of .execution.was withheld/and the record of 
trial was forwarded to. this 'o:ftioe ~ursuant to Article of War 50!. 

, , . . • ,. . ·_. ,., . 2·· , . L. . . . ,: . 

4• On .5 Au.gust 1944 at aboiit 1600 hours two oft'ioers o~e · .: 
to the Red·cross office at Loglai, Burma and· invited the Red Cross 
personnel to an Officer's party t}Jat ·night; but the. personnel' · . 
for various reasons could not attend .(R. 1.3). App~¢:d.mate1Y:·, - · · 
at 231.5 hourS.-accused came to the Red .Cross. basha. &Ud again.· '· 
invited them., but as it was quite late, Mr, Clayton, R~d Cross : . 
Director, explained that 'they. could not come (R •· .13 J•• . Ao- . · .: · : -.. 
cu~ed insisted that he had been appointed to and_ that it.. was •·. · 
his "missio:q" to see. that the Red Cross girls.,attended-.the par-. 
ty tR.· 13, 22h lie had been drinking and liil$~Speeoh was. not 
clear (R. 13Jiso to appease him mr. Olayton1 Mrs. ?resoptt 1 and 
mas Klein consented to go: tR.- 14J. On the· way, while· walking 
with Miss Klein, he-·rell down at least twice and had to be 

• 
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'picked up \R.J..4., l7J •. Upon arrival at the oi'ticers• mess the 
party had broken up (R.14J. Accused went in and sat down with 

.his head on the table and the others returned to the basha. A 
few minutes J.ater accused returned looking :for Lt. Loy (R.l4J . 
and used quite a :few swear words when he wanted to know where · 
Lt. Loy was tR.l9J. He was ;told tba.t .Lt • .Loy :might be at the 
dispensary. Shortly thereafter accused, .Lt. i..o'y, and two other 
ol'f icers returned to the. basha (R.14J. · '.l'he other o:rt1cera were 
assisting and helping tbe acc,used (R•.Z4) •. lie was staggerin,g '' 
(R.23 J and was drunk (R.24). He became-pugnacious and used ob
scene language toward .Lt. Suro:m.ers who was. there (R.l4J. , Ac- · 
cused lunged :rorward (R.27 J "with his arm drawn back, .swung and 
made a pass at .Lt. Swum.era and said he would knock his goddamn 
block oft (R. 14, 19, 20, 24, 28). Accused also could not Un.• . 
derstand Why only certain lieutenants were .invited to the ntuck
ing Red Gross basha" (R.l6J. lie als·o used the words ngoddamn 
son-oi'-a-bitch". Tlu'ee of the Red Cross fe:u:ale persol2.llel were 
present at the ~.time (R.16', 18 J • . The wother oft'icers were asked 
to take accused away as he was causlng. trouble and "our walk 
was a private. walk" (R.19 J. They did :qpt do so. · , 

The guard on whose post the basha :i.s located heard scime 
noise, came over to the ba~ha and saw Lt~~ Loy holding aooused 
who had a good sized stone in his hand tR.lOJ. The guard ask-, 
ed accused to.keep quiet so others oou.td sleep. Accused.rep.Lied 
that he "didn't g1ve a God damn wh.B:-~'. J.. was!' end· that "it .L had 
my· r11"le .Loaded I could shoot him!'~ J:1e also said that the . , 
guard could go to heil (R.lOJ ~ '.l.'he guard was trying to. get ao'.'" ·, 
cused to go away end accused. threatened his ·11:.re {R.• 20, 28 J... ' . 
Mr. Clayton called too' M.P • s. and when told this Lt. Loy m.aµag- , 
ed' to shove. aocrised up the·.pathway end away :.f'rom the basha• (R~l5). 

. { ,· ( ' . 

Captain ~then Lie.utenantJ' Andre¥~- Sub-Base Comnender. re-·;.~.- , 
sponsible fo:p- discipline in the camp, was awakened at about .21+00 · • 
hours by some loud. swearing ·and cursing at tbe Red .Cross basha , 

'.'. (R.6} •. The M.P's~ were called and while waiting t or them the 
guard reported to. Capt •. ,Andreas .th.a. t t~ officers 1 .were. drunk, at . 
the basha (R.6). ·capt. Andreas .wen'tf over to _find .out about it 
and on the way saw two officers sitting on the pathway about· .. 

· JO yards from the basha (R. 6a) ~·· From there the Cap~ain 'rat.urned 
. (R.6a, 24) and ordered the two o:f't'i~ers to th,eir tent., A.c~used. ;' 
asked why, and was answered, "You are drunk and disorderlf .. ··. · 
They ·were again asked to go but refused. The Captain told,ao.-: .. 

1 

cused who he was and. that he. wrJ.a· giving a direct order. Accused · · 
. answered, "I .p.on•t give a God damn if you are Sub.:.Base Co:mmandeJ;·, 
I. am: not going to my tent" (R.6a~. ll). After a few more wor~s 


' .. 
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accused with the help of one M.P. went to his tent tR.7). The 

cursing of accused was loud, plain and could be heard for some 

distance; but was not directed at anyone in particular (R.25J.

Accused, was drunk tR. 7, 11, 15, 20J. 


. . ~ 

; , 5. . The accused elected to remain silent •. 

6. We ar~ of. the opinion that there is suttioient comp-~tent
evidence to aipport the finding of the court as to the spec1- . 
fication of Charge J.I and Charge II ·and th.er.afore do not deem 
it neces~ary to comment thereon. · Accused ·has been charged with 
and found guilty of a violation. of .Article of War 6). The dis-.• 
respec.tful. behavior contemplated is such as detracts from the 
respect due to the authority and person of a superior officer. 
The officer toward whom the disrespeo"t:rul behavior was directed 
must have been the· superior at the time of the acts charge·d;
but by superior is not.necessarily meant a superior in rank. 
(See par. 133, MCM 1928) 

. "Disres_pect by words may be conveyed by opprobrious
epithets or other contumelious or denunciatory.language
applied to, or ~n regard to, the commander; by an open
declaration of an intention not to obey his orders". · \See 
Winthrop's Military Law and Precedents, page 567) ~ 

Though there is no evidence as to the relative ranks of the ac~ 
cused and then Lt. Andreas, the record clearly reveals that the. 
latter was Sub-Base Co.wm.ander and responsible 'for discipline in 
the camp. .AJ3 such~ it is our opinion that he was the superior
of the accused as contemplated by Article of War 63. We believe 
that there.is.no doubt that disrespect of accused has been estab
lished by the evidence. The animus of accused is clearly shown· · 
by the insubordinate and disrespectful language addressed to 
the Sub-Base Commander and warrants the c.onclusions and justifies 1 

·the findings of the court in this respect. 
• < 

"Where the accused did not know that the person against 
whom the acts, etc., were directed was a superior of~icer, 
such lack of knowledge is a defense". (Par. lJJ, ~,1928) 

. - , 

Though this was not raised as· a defense, we nay say .in passing

that the evidence was ample to prove that accused did know the 

capacity of the superior officer to whom he was-disrespectful~ 


... 
7. The evidence is undisputed that accused in the presen~e · 

of three lady members of the Red Cross used the. words "bastard · 
"God damn son-of-a-bitch" and "fucking Req Cross~. Though the
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latter phrase varies slightly from the allegation .ot the speci
fication, we are of the· opinion that the variation is immaterial 
end of no consequence.' Such behavior was most reprehensible . 
and falls far short of the standard of conduct required of an 
officer.of the A:rmy of the United States. 

·,' 
a Speoitioation l of Charge II is as follows: .
' . . . 

-
"In that First Lieutenant Carlos H. Thornton, 967th 

'Engineer Maintenance Company, was, at Loglai Burma, on 
or about 5 August, 1944, in a public place, to wit, 
drunk and disorderly while in uniform". - . . . 

The language used is irregular, inartificial and defective in 

tba.t it fails to allege the particular public place at Loglai,

B'lµ'ma, in which accused was drunk and disorderly and the. allega

tions might have b~en held insufficient on a motion to quash 

or to strike. 


· "The allegation should contain such a specification
of acts and descriptiye circumstances as will on its face 
fix and determine the identity of the offense with such 
particularity as to enable accused to know exactly what 
he has to meet, to give him. a fair and reasonable oppor
tunitt to prepare hi~ defense, and avail himself or a eon
viction or acqu1ttal as a bar to further prosecution aris
ing out of the saine facts". (31 C.J. page 660) 

We are Of· the opinion that the language used states the elements 
of the offense with sufficient particularity so as to tully ad
vise the accused of the gist of that with which he was .sought to. 
be charged, .that is, tbat at Loglai_, Burm.a ih a: public place. he· 

' was drunk and disorderly in uniform, and so as to permit the 
·conviction or acquittal of the specification to be pleaded·in
·'bar·: of a subs·equent prosecution for the same offense. .1.t· is 
clear ,that accused has in no manner been misled by.the failure 
to name the public place where he was alleged to have been drunk 
and .disorderly• He oould hav.e attacked the· specification by the 
proper.motion or plea, if he had believed it to be so vague,and
uncertain that he was unable to properly prepare his defense. · 
It is obvious that matter intended to be pleaded under a videlicit 
was-omitted but for the reasons before stated, we are of the 
opi:b.ionthat the failure so to particularize was·not fatal. 

~. A review of the eviderlce makes it clear .that accused 

was grossly drunk.fµld behaved in a disorderly and reprehensible 
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'ii'illf 1HE 

IJ1arn1er Jn front nJ' LllP, poeun ol' the heu Uross basha on tlle. ' foot pat11 to suc11 p Lace. w111 tHt one witness sa1,1 was a n private 

waJK", an<J nn tile pr:>tl1wcn to tl·JS tent. A pub.lie p111ce hes 

been del'i11ed as "Any p.lace su situatea that what passes there 

can be seen Liy any cons 1 de uuil e ntUllber of persons, if they 


1happen to look" P,Kmviar's 1.uw Dictionary~ liawle's .rhird .J.•e

vision, page 2765J. It is also so defined in Hlack's .i..aw Dic

tionary, 'l'hird Edition, poge 1461. A public place is a place 

where the"ofl"ense is likely to be seen by a number of casual 

observez:s (33 Am. Jur. p.. 19). We believe we may properly as

, sume that the incident took place within the limits of an Army 
establishment but are unable to say that·for that reason the 
offense was not in a public place. There were not only :mili 
tary personnel present but also civilians. Though the general 
public was not permitted to go and come at will, the camp being 
only accessible to the rn.ili.tary and other individuals with prop-' 
er authorization, yet it was open for a certain class or group 
carved out of the general public and was not a private place. 
indeed the camp may be likened unto-a community itself rather 
than a private place. A board of r~view in GM 202846 .has stat- · 
ed: 

"The fact that ohly Army personnel and their wives 
were present is immaterial,- since it is a mistaken no
tion that the Army can be disgraced or discredited by . 
the misconduct of one of its members only· if that mis
conduct is seen by outsiders". 

In CM 19606) an accused was charged with being drunk on a publio 
street, Langley ~ield, Virginia, and was found guilty of a viola
tion of the 96th Article of War. . 

Under ali ·the facts and circumstances in the case now .be- .. 
fore us, we conclude that the place was public where the offense 
was coinmitted; · 1 

There was ~; direct proof that accused was in uniform but 
he was on duty With American troops in Bur.ma, attended the offi 
cers' mess and was generally recognized as an officer of the 
Army. · '.l'hese facts are compelling and warranted ,the interenoe 
drawn by the court that he was in uniform. (Dig. up. J.AG, 1912~ 
40, Sec~ 453'(11) · ·~ 

10. The court was legally constituted, , no ei;rors in~e;vene~., 
to the· preJudice of any substantial ri'ght ot the accused, and · 
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the sentence imposed is authorized for the offenses of which 
the accused bas been found guilty. The Board of Review is 
therefore of the opinion and accordingly holds that the record 
of trial is legally sufficient to support ·the findings and the 
sentence. 

ti"Udge Aa.vocate 
Va..!..ent ne 

"__//)~/ /(J__
~~Judge Advocate 
Robert c. Van Ness 
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CM IBT # 283 (Thornton, Carlos H.) 1st Ind. 

BRJ®CH OFFlCE OF TEE JUDGE ADVOCATE GENERAL, USF, India Burma 

Theater, APO 885, New York, N. Y. 
 .4 4192 r:-:·c "'* 
TO: .The Commanding General, USF, ·India-Burma Theater, 'APO 885 ~ 

u ~ s • .fi;rmy. . " 

1. In the case of First Lieutenant Carlos H. Thornton, 
0-1110292; C.E., 967th Engineer Maintenance Company, attention 
is invited to the foregoing holding by the Board of Review 
established in this Branch Office of The Judge Advocate General 
that the record of. trial is legally sufficient to support the 
findings and sentence, which holding is hereby approved and· 
concurred in. Under.the provisions.of '.Article of War 50i, you 
now have authority to order the execution of the sentence. 

. . 
2. When copies of the published order are forwarded to 

this of:rice, they should be accompanied by the foregoing holding
and this indorsement. For convenience of reference and to 
facilitate attaching collies of the published orde:i; .to the record 
in 1;.his case, it is requested that the file number of .the record 
appear in brackets at the end of U1e published order as follows: 
(CM IBT 283}. · . 

., 
(Sentence as modified ordered executed. GCW 5, IBI', 2 Dec 1944) 
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/ New Delhi, India 
27 December 1944 .

Board of Review 
. 

CM IBT 284 

UNITED STATES ) SERVICES OF SUPPLY, US.AF CBI 
) 

v. 	 1 Trial by GCM, convened at APO 689·,
4 September 1944· To be hanged

Pvt. Herman (N.MI) Pf;lrry, ·~ by the neck until dead. 
13074419, Company A~ 849th )
Engineer Aviation Battalion, ))
Advance Section #J. 

·· .. ·:. 

HOLDING of the BOARD OF REVIEW 

O'BRIEN. VALENTINE and VAN NESS, .Tudge Advocates 


1. The record of trial in the case of the above named 
soldier has been examined by the Board of Review, which sub
mits this, its holding, to the Assistant .Tudge Advocate Gener
al in charge of the .Tudg~ Advocate General's Branch Office, 
United States Forces, India Burma Theater. · · 

2. Accused was tried upon the following charges and speci
fications: 

CHARGE I: · Violation of 	the 64th Article of War. 

Specification 1: In that Private Herman (NMI) Perry,
Company A, 849th Engineer Aviation Battalion, having
received a lawful command from 1st Lt. Gene H. Carapico,
his superior officer~ to turn in.his rifle and cartridge
belt, did, near Tagap, Burma, on or about March 5, 1944, 
willfully disobey the same. 

Specification 2: In that Private Herman {NMI) Perry,
Company A, 849th Engineer Aviation Battalion, having ·. 
received a lawful command from ist Lt. Harold A. Cady, his 
superior officer, to get into a jeepi did, near Tagap,
Burma, on or about March 5, ·1944, wi lf'ully disobey the same. 
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CHARGE II: Violation of the 65th Artiole of War. (Find
ing or not Guilty)· · 

' ' 

Specification l: (Finding ot Not Guilty) 

S~oi:f'ioati'on· 2:'1 (Finding of Not Guilty) 

. CHARGE llI: Violation or.the 92nd Article of War. 
'. 

, 	 ' I , 

, Speoiticatton: In that.Private Herman (NMI) Perry;
Company A; 849th Engineer Aviatio.n Battalion, did, near 
Tagap, Burma on or about March S, 1944," with malice afore
thought, wilitully, deliberately, feloniously, unlawfully, 

·and with premeditation, kill one ·1st Lt • .Harold A. Cad7, a 
,, human. being, by shooting him with a rifle.' · 

.CHARGE IV: Violation-or the 58th Artiole or War. 

. Speci:f'ication: In tha~ Private Herman' (NMI) P~rry;
Company A, 849th Engineer Aviation Battalion, did, near 
Tagap, Burma, on or abo~t March 5, 1944, desert the ser
vice o:f' the United States and remain absent in desertion 
until he was ap:prehendedne~r Tagap; Burma, on or about 
20 J"ul;r 1944• _ · · · 

J w Accused pleaded ·not gullty to all o:f' .the charges and 
• 	 specifications and was found guilty_or Charge I, Charge III and 


.. Charge IV, eild. of' all of' the Specifications thereunder, but was 

- found not·guilty.of' Charge II and o:f' both Specifications there


. ';under. He was sentenced to be dishonorably discharged, to .ror
1 :f'eit all pay and allowances due or to become due; and to be hang-_

·ed by the neck until dead. The sentence was approved.by the re

, ·,viewing author!ty and· .the record forwarded to the Commanding. . 
General, ·USF, IBT for action /pursuant to AW 48. . 'l'he confirming -
authority confirmed so much of' the 1 sentence as provides that.ac
'oused by hanged by the neck until dead. The order of' execution 

.. was withheld, and the :record or, trial was forwarded to this· ot
f'ice pursuant ·to AW 50-1/2. . . 	 . · · · 

-	 \ • l ' .-
.. 4. The 

(._ 

evidence for the prosecution show that both 'Li~u·
tenant Cady and accused were assigned to.Company A, 849th·En
g1neer Aviation Bn. (R. 11), commanded by- First Lieutenant Gene 
H. ca.rapioo. On the evening or ,4 March 1944, the company com.

·.- mander learned that accused had not reported f'or· work that· day · . 
.. and directed First Sergeant Stitt to:have accused'in .the.orderly-' 

·room.at 	reveille. The next morning, accused was in the orderly
room and Lieutenant Carap!oo inquired whether Perry had reported 

·-· 2 · 
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for reveille. Accused answered, "Revei:lle, what's that?"'. (R. l2, 
lJ). The compRny commander asked why accused had not reported 
for work promptly and accused answered, "Work, v.rha t 's that?" 
(R. 18). Lieutenant Carapico, in the :presence of' Lleutenant Cady, 
then ordered Perry: "You turn in your rifle and cartridge belt, 
you are going to the guardhouse", and directed the First Sergeant: 
"Sergeant Stitt, see that he does it". Accused sa~d, "You mean to 
say you are going to send me to the euardhouse?" The company 
commander answered, "That's right". A few minutes later, it was 
reported to Lieutenant Carapico that "Perry had got away".
Lieutenant Cady was then with the company connnander. · 

5. First Sergeant Stitt assiened Staff Sergeant Godbold to 
enforce compliance with the company cormnander's order (R. 18). 
As Godbold took accused out of the orderly room, he said to Lieu
tenant Carapico, "That's what you think, Lieutenant". (R. 20).
Sergeant Stitt and Sergeant Godbold both accompanied accused to 
his tent. Accused picked up his rifle. Sergeant Stitt asked 
what he '\\"E.S going to do with it, and accused said, "I c..m taking 
it with me". Stitt instructed Godbold to take accused to the 
supply room and "let him turn it in" (R. 22). At the supply room, 
accused announced, "I am not.going to turn my rifle in". God- . 
bold said, "Perry, if I was you I wouldn't get into no more trouble. 
Go down and talk to the Colonel. You know he is a mighty good . 
man and maybe he won't send you to the guardhouse". He told ac- · · 
cused to turn the rifle in (R. 29). Accused said, "I don•twant to 
turn my rifle in. Nobody is going to set my rifle. Ev~n my mother 
wouldn't eet this rifle (R. Jl). I'll die and go to hell before 
I go to the guardhouse". Then he "pumped" his rifle, held it at 
port, told Godbold to go away, and added "you tell your commanding 
officer that I'm not going to the guardhouse {R. 22)- Don't try 
to stop me. I mean business this mornin~" (R. 25, 29).- Accused 
left. Godbold was afraid to follow him (R. · 24), although he was 
armed with a pistol (R. 25). When accused held the rifle up, the 
bolt ~"as back and "he· showed brass" (R. 31). 

6. As Private First Class James W. Walton drove his truck 
from the H. & s. Company area toward the gravel pit, he met Perry, 
who was trudging along the road. Accused was carrying his rifle. 
He signaled for the truck to stop (R. 33) and got in. About a 
quarter or a mile further along, near tr·e Hlrntang River, Lieutenant. 
Cady drove a jeep past and toward the truck and told the driver 
to stop. This he did (R. 33). In the jeep were three (R • .35)
soldiers whom the Lieutenant ordered to board the truck. He told 
accused to get out or the truck (R. 34, 47) and to get into the . 
jeep. Perry got out or the truck, walked around the jeep and 
said, "I'm not going to get in the jeep. I'm going to report to 
Colonel Hiatt". The Lieutenant said, "You will either get in this 
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God-damned jeep or Itll throw you in" (R. 34, 35, 42, 44~· 

7. ,Lieutenant Cady was unarmed 
' 

(R. 34, 42, 45)~ 
. 

He stepped·
around the jeep and accused said, "Lieutenant, don't come up on 
me" (R. 34), or. "stay otf men· (R. 42)., or "to get back" (R. 47).
The officer continued toward .accused, wh_o twice repeated· his warn
ing not to come up (R. 34), and then raised the rifle to his 

·Shoulder, clicked the safety (R. 42) and aimed at the Lieutenant 
(R. 34, 42}. The slide was pulled.back (R. 41). The Lieutenant" 
crouched, to reach for. the rifle (R. ·'36), and without flinching 
or hesitation walked to"Ward accused.·-When he was about a foot 
(R. 45) or two (R. 42) or four (R. 34) feet away, a_oou:sed fired 
twice (R. 34, 42, 44). The officer fell on his face (R. 34, 45).
Accused ran down.the road, then left it," climbed a bank and dis
appeared (R. 34) over a cliff (R. 42, 47) into the· jungle. The-"· 
Lieutenant asked the soldiers to take him to the hospital {R. 47).
On· the way, they met Lieutenant Car.a.pico, who went with them. At 
the .hospital Lieutenant Cady was found to be dead (R. 47). Both 
bullets went through the officer's body. One bullet ~ierced the 
spi:ri.a.l column and large blood vessels near the heart (R. 10). On 
9. June 1944 accused's rifle (Pros. Ex. P-1) was round by a log
in the jungle. · · ' 

·. 8. ·. On 20 July 1944, a.fter being told not to move (R. 58), · 
accused was shot by a member of a· party of five CID a.gents,
while running away (R. 56) in an attempt to escape from a basha 
·in the jungle about eight miles from Namyang (R. 51). .An M-1 
rifle- (Pros. Ex. P-4} then was in his possession. One of the 
CID agents (Technical Sergeant Davis) testified that aooused 
insisted "for approximately an hour's.time"~that his name.was 
Johnny Talbot, but, "through·continued questioning", he finally
admitted he was Perry (R. 51).' The witness further testified 
that "I.questioned him as to the incident that took plaoe on the· 
5th of Marchi 1944, and he readily ad.mitt.al to me, in the presence
of Lieutenant Strassberg and Corporal Wilson and Captain McMinn, 
all of the 502nd Military'Police Batta.lion, that he did shoot 
Lieutenant Cady" (R. 51! 52).' Accused was taken by stretcher to 
the.Ledo Road (R. 53) ana then by ambulance to the evacuation 

. hospital at Shingbwiyang~ · 	 ~ 

~-· 9.· In the hospital on 23July1944, after_ being warned bf 

Agents Davis and Nurthen (R. 51+) of his rights under AW 24, ac-

cus~d ma.de a statement in writing before Major Carl .Goetz, ad- . 

jutant and summary court officer, (R. 59) which .he signed and 
swore to ·(R. 59). Neither any duress, nor compulsion, nor re~-

, 	 ward, nor hope of benefit was. held out to the. accused (R. 54).
He signed it ~oluntarily and of his own tree will (R. 55) •. 

. I 
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~jor Gcretz asked Perry if he understood the statement~ He ack
nowledged that he did be:fore he signed and swore to it (R. 59). 
Such statement o:f accused was admitted in evidence- as prosec'ution 's 

·.exhibit P-5· De:fense counsel·specifically stated that there was 
no objection to the admission of the document (R. 60). On 28 July
1944, Major Goetz again saw accused in Ward B-J ot the hospital
with Agents Davis and Nurthen, CID. The.agents stated that Perry.
had an.additional statement to make. Major Goetz administered 
the oath and accused affixed his signature to, the statement in (
witnesses' presence.· The additional statement was offered as 
prosecution's exhibit P-6. It was admitted in evidence when de
.:fense counsel stated that he had no objection (R~ 66}. · 

' ' . \ 

_.. 10. The original state~ent (Pros'. _'Ex.· P-5) (R. 60...;64) re
cites in substance that accused had.received an eXplanation o:f 

his rights under .AW 24 from.Agents Davis .and.Nurthen, CID, to the· 

effect that he could remain. silent without being.prejudiced; that 

anything he said might be used again.st him, 'and that he was not 

required to give an answer to any question which mi-ght incriminate 

him. Ac'cused acknowledged th.at he understood· his rights and that 

the.statement was made of his~own tree:~ll and aoeo;t"d, 'Under no. 

threat or fear o:f.punishment,,and with no 1nduQement\or promise ot 

.immunity or reward (R. 60). , He stated that ·On 5 ~ch 1944, he · . 


.missed reveille ~nd that a little before.breakfast on that day, 

.· the .first sergeant' told him to ~eport to. the company commander. at. 

'the ord~rly-raom. ·There Lieutenant Ceie.pieo-asked where he was at 

reveille •. He ·told the Lieutenant·that.he·didnot know'that the , 

company held reveille., ·The_oompa:D.y conimandei; answered that .he 

would ha-re to put accused in the stockade and· ordered. him to pack • 


. his things and turn his. rit'le 'in to the supply. room. · With. the , · 
. first sergeant:and another sergeant, he went :t;o· his tent. .His . 

.i' ' 
bags were already packed. 'He picked u:p.his rifle. They went-to 

, the' supply room•. At the supply .room he "kicked". the safety ott , 
and.pulled the'bolt back so that b.e could see that the cartridge 

, was in the chamber.,' 1Then he remembered that Colonel Hiatt had said 

tha.,t . if' he , ev~r ·got _ip. trouble• ·to. come an~. see him. _ Accused told 

the sergeant, who was guarding him9 that he was going to see Colonel 

Hi~~t.· The sergeant told him to ·hurry· :back. , He left and walked .. 

do'Wl;J. the .Ledo .Road where he was picked up by a .soldier d;riving a 
truck .. ··A ·jeep,. carrying an .otticer and two· soldiers, pulled·.up be-· . ' 
hind the truck and forced it to the side ot·the road. The officer or
dered accused to get, out ot the.' truck into the jeep~ Accused tQld him 
that he was going to Colonel Hiatt •s: of'tic·e., The otti~er said that it 
accused did hot getdn}the jeep,', he would put him. in with his ·t1st. , 
The officer drew his :f'ist back. Af'f'iarit remembered his gun ·. . .r_ · 

' . ' , . ' ' . ' . . ' . ~ ~ .... . ._., i .r 
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eXpioding, the smell of the powder, and the expression of the 
officer's face. He ran away. For three days his memory was 
lost. He beard a bugle and walked down the company.street. A 
soldier grabbed him by the ann, asked what he was doing, shook 

· 	him.;and threw water in his face end then said they were looking
for accused for shooting the officer. · From the time he shot the 
officer until water was thrown in his face, affiant knew something 

· was wrong but· could not remember what it was. He left the com
pany area. In the .jungle, he sat down on a log. An M. P. jeep 
came down the .road. He ran away,' leaving the rifle. That night 

· ·he planned to give him.self up but heard shooting and returned to · 
the jungle. In.the village where he was apprehended, he made 

-friends and married a Naga girl about 14 years of age. He hired 
Nagas to work in the fields, where he planted rice, opium, mari
juana and other seeds whj.ch he purchased (R. 62) •. Arfiant·f'ur
ther stated: 	 · · 

"I never·intended.to return to~he .Army, nor did I 
intend to return to the United States of .America, I in-·. 

··. tended to pass the remaining years of natural lite in 
•. the jungles where r- was apprehended; and live with the 
.~ 'Nasa _girl~who. I claim as my wife" {R. 63). · 
~ 	 ' . . 

On the.nlght he was, apprehended, aftiant became sµs:picious when 
. he saw a tl.a.shlight in the tields and. heard dogs bark. .Intend
1ng, to run, he walked out on .the porch. A shot was tired. He 
started to run th.rough the hut and out the back door. He saw a · 

·man With a rifle raised. He continued his flight. He· heard 
I.. . Shots J bUt k~pt On rumling • Then he :f."ainte.d • When he Came tO, 

· men were standing around. They put him on a stretcher and carried 
··him away. When· he shot Lieutenant Cady, accused· held-.. the rifle. · 
· w1th his right hand around. the· trigger assembly, w1 tb the muzzle 
. pointing :t'"o:rward. The small .o~ the' stock was at his. right hip. 

~ 	 When the. Lieutenan-t. ~tarted ·to-walk toward}h1m~; accused said, 
~stop, don't e,om~ .11p:on me~'(R... 64)'"•. When accused shot him, the 
·muzzle was betwe,n- the Lieut~nant •s. bands which were in a. posi- · 

' tion tO ·grab ao~aed. ,, .Attlant had. had nothing to. drink. on the 
· ·: · evenirig ._or.' 4( llar04 ,or:. the _mornin~ ~t 5 March, but on t4 Jlarch had 
· , · smoked bo1;h· op).~ and me.r13Uana. (R• 64). . ( . · · 

~ . .... ' ,~; , ·. . ·._ .i . ~ ..... ' ' . . , 

.· .1~·•. ·rn:th~ ··~ddltitinai ..stat~ent {Pr~s:)!!x. P-6), accused 
•stated· that he did not know Lieutenant Cad7_.. personall7 or by
·.sight, 	but knewhis nam~ and had heard "the"boys," tal:k about.him. 
O~ ~-l&lrch 19"'4, when he returned to the'oom.pany from the 29th 
Geners.J. .lioapital; be did not think he had" repo;-ted tor work~· ·On 5 
:March he did ,not· t~ in 'his·· ri1'le as he -ws.a 6rdered to. When 
:.,··~.~;·-. " --~· :' ', ~, '... ,, . , 

·,, ·.

. ' "6 ,: .; 
. - ... 
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Lieutenant Cady drove up in the jeep and stopped the truck, Ser

geant Bethel and another soldier were in the jeep with him. 

I.ieutenant Cady told atfiant to dismount from the truck and to 

eet into the jeep. Affiant got out of the trock carrying the 

ri~le. He walked around the front of the jeep and about four or 

five steps backwards facing the jeep. Lieutenant Cady had gotten 

out and was standing by the left front fender of the jeep. At 

this time Lieutenant Cady was about five feet away and a:ffiant was 

holding his rifle at· port a~ms. Lieutenant Cady started to walk 

toward him and said, "Get in the jeep". Af'fiant said, "No, sir, 

Lieutenant, I am going to Colonel Hiatt". Affiant kept walking 

backward and Lieutenant Cady kept walking toward him. Thal af

fiant stopped. Lieutenant Cady kept on walking toward him. A:r

fiant said, "Lieutenant, don't walk up on me". Lieutenant Cady 

didn't smile. He looked at affiant, said, "Get into the jeep" • 

.Ai':fiant repeated, "Don't walk up on me". When Lieutenant Cady 


··was about one foot :from the muzzle. of affiant •s rifle, he pulled 
the trigger and shot him. All he could remember was the one shot. 
When Lieutenant Cady started toward him he had both hands on his 
hips, then he dropped them to his ~ides. When about two or.three 
feet away, Lieutenant Cady raised both arms as high as his chest 
with the palms facing affiant, his fingers stretched out, his _ 
fists not clenched. In this statement accused refused to answer. 
question as to how he got rifle 420033 (Pros. Ex. P-4). He said 
he would rather not talk about it. "I know it is from Company A, 
but I don't know who it was issued to". 

12. Prosecution's Exhi~it P-1, extract copy of morning re

port of Company A, 849th Engineer Aviation Battalion, dated 6 

March 1944, was received in evidence. Defense counsel expressly 

stated that there was no objection to its admission {R. 15). It 

contains the following entry: "Pvt Perry, H. fr arst in qrs to 

AWOL as of Mar 5/44·" (R. 15). · · 


lJ. To the·admission in evidence of extract copy ot morning 

report of Shingbwiyand Sub Depot Stockade, 12 August 1944, objec

tion was interposed on the ground that the officer authenticating 

the extract copy was not in court. The objection was overruled 

and the document received in evidence (R. 16). The entry which 

relates to accused is as follows: "7/22/44 AWOL to CONF in 73d 

Evac Hosp, Pvt. Perry, Herm~ 13074419, Co. "A" 849th J?lgineer

Bn. 1
• 

14. Following an explanation in detail of his rights, ac-· 
cused elected to be sworn (R. 74). He testified that Lieutenant 
Carapico on 5 March 1944 asked him why he missed reveille (R.75) and he 

- 7 




. WAR DEPARTMENT 

BRANCH OF~ICE OF .THE JUDGE ADVOCATE GENERAL 
, WITH THE 

UNITED STATES ARMED FORCES CHINA' BUR~A INDIA ' 

replied that· he.didn't know the company had reveille; that the. 

Lieutenant 'inquired as to why he missed work call, e,,nd that he 

answered that he had not been advised as to the shirt he would 


1work. The Lieutenant told him to go to his tent and pack up. 
Accused. asked it he were g:>ing to the guardhouse.· The question 
was answered in the affirmative. He went to his tent. His.bags 
were already packed, as he had just come baok trom the hospital•. 
He took 4is rifle and started to the supply hut. When Sergeant • 
Godbold· said that he wanted to turn his rifle in, ·accused said, 
"No, I' didn't. want to turn my rifle in".· Re told· Godbold he was 
going to see Colonel Hiatt and talk with him, because a-couple ot 
weeks before 1 the Colonel had said that, any· time there was trouble, . 

.	to report it to him and'he.would see that he was treated fairly. . 
Godbold answ.ered ~ ·"You are going to get yourself in a little 

.trouble". ·.Accused-said, "l'llte.lce.the chance. You.don't put a . 
man in the guardhouse· tor-missing reveille.~. Rawlins, the supply. 
sergeant, said, "It he wn•t'give me.'the rifle I won't take.it•. 
Godbold consented;. that accused go and 'see· Colonel ·Hiatt,· with· the 
understanding that he would.re;turn. Accused went· out on the road 
and gc;>t a ride on a truck• Soon a jeep pulled·up·bes.ide the truck, 

·and an officer said, "Get out". Accused did, and·started .toward · 

the jeep. The other soldiers, who were going to work, lett the 


·jeep and got in the truck. Accused then knew h•'wasn•t t:01ng to 
Colonel Hiatt's office. The Lieutenant came around the jeep and 
said, "Get in.the jeep, soldier". Accused said,."I'm going down 
to see .·Colonel Hiatt't (R. 76). ·-The Lieutenant said, nrou get 'in 
the God damn jeep or. I' 11 put you in. there myself\'. 1Accused saw 
that the Lieutenant was going to cat0h-him,'and told him not t~ 
come up•. The Lieutenant looked accused in the eye and kept on 
coming. Acousod stepped baok ~d tw~ce asked him not to •come up"•· 
The Lieutenant "came right up", directly in front Of accused's gun.
Accused saw· that ho "would be.:oaught". He brought the pieoe:.to port 
arms. As the Lieutenant "got up· to me he - jumped at me•, and accused · 
fired. He ran.oft~the road into the jungle. He remembered nothing, 
until three days _later, when he came back to the area: and receiv~d 
information that "they wera going to shoot." him~ "They took me up 
to a tent and talked to me and gave me some'. letters•·... .A.ooused 
returned to the jungle. The next morning, when he heard a bugle 
blow, he ran .about five .miles. At the .Na:myang.river he .plac.~d his 
rifle and ammunition beside a. log and, went .to the bridge. Hearing
shooting he ran into the jungle. At· a village,· he got noquaint.~d, · 
with people, and got married. (R.< 77) .,.. ·When .b.e s,aw a flashlight at. 
night, h.e walked out of liis ·basha, as· tlie Naga,s ·don •t own flashlights. 
He walked into the jungle opposite where there were ..fi~e or six " 
Americans. He went to the basha tor his·knite and decided to remain 

'.there, as he didn't have his rifle and it was a ti~er section. A dog 
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barked. Then a shot was tired. He ran through the basha and 
after he had taken two or three steps, someone started shooting 
at him with a carbine. He ran about 150 yards, stumbled, regain
ed, his feet, went to a little s~ream and as he bent over to drink, 
fell over and tainted. It was not his intention to remain away 
fro~ the service. "I wanted to give myself up".(R. 77). He ex
plained the recital in his statement (Pros. Ex. P-5) that he did 
not intend to return to the service, by saying that he told the 
man, who brought the statement to him that it was wrong. This 
man said, "That's all.right, soldier, we just want the general
idea of how it.·was". So accused signed it. When he shot Lieuten
ant Cady, accused was npretty well angry, I was crying" (R. 78).
On cross examinat1.on accused stated that he signed .the two state
ments, but couldn't remember what he read because at that time 
he was kind ot sleepy. No one forced him to sign the statements. 
He signed them because he was asked so to do. (R. 79). After 
March 5th ne got a letter to the effect that as soon as he threw 
his gun down and said he was Perry, he would be shot. He took 
his rifle with him because he did.n 't think he 'was going to be 
put in the guardhouse. It was already loaded (R. 79). He.did 
not remember saying that he would rather be dead than go to the 
guardhouse. He shot· Lieutenant Cady because he didn't want him 
"to whale me" {R.;SO). When Lieutenant Cady told him to get in 
the jeep, 'accused thought he was an officer but wasn't sure. He 
heard Lieutenant Carapico's order to turn in his rifle and car- . 
tridge belt. He did not turn them in. Lieutenant Cady attempt
·ed to strike aocused,in that· when he got to accused and accused 
backed up, ':the Lieutenant reached out tor him. When accused shot 
him, Lieutenant Cadt was one foot from the muzzle of the rifle. 
The 11.eutenant didn '.t swing at accused (R. B:?J , but was reaching 
tor him. Aecused didn't know why the Lieutenant wanted him to 
get in. the jeep. · 

~;. Lieutenant Colonel Wright Hiatt, Commanding Officer ot 
the 849th Engineer Aviation Battalion, testified (R. 6) that ac
cused was in the niilitary service. · A.s a defense witness (R. 7) he 
:further testified tlBt some time previous to 5 March 1944 he wa~ 
in the "A." Company orderly room and overheard the first sergeant
and the company connnander discussing trouble with aooU:sed, who 
then was brought into· the. orderly room. The company commander 
asked Colonel Hiatt to talk with him. He told accused to try to 
get along with the company commander and the non-commissioned or

•ficers tor his own good (R. 8). He told accussd that he was in
terested in every individual soldier in the battalion. If they 
were .in trouble, they had a right and a privilege to talk to him 

.about.it. 	 Six or eight months before this Lieutenant Cady had 
taken rather drastic action to enforce discipline when after a 

I  ·? ... , 

http:about.it
http:examinat1.on


) 
WAR DEPARTMENT 


BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 

WITH THE 


UN.ITED STATES ARMED FORCES CHINA BURMA 'llfDIA 

direct order to which a soldier was slow in reacting, he tried ~o. 

shake him or slap him to get.him to exeoute the order. At that · 

time the Colonel admonished Lieutenant Cady that he should'n9t 

touch any man or take any action such as striking a soldier (R.9).

There was evidence to the taot that the soldier in question had 

been drinking. 


16. It is believed that a serious irregularity appears.with 
respect to the admission in evidence of accused's written co·n
fessions (Exs •. P-5, P-6). The· record discloses that on 20 July
1944, immediately after Perry had been wounded and apprehended,
he was questioned e.t length by CID agents and, after first deny
ing his identity, finally admitted in the presence of four mili 
tary superiors that ·he shot Lieutenant\ Cady~ Defense-counsel's 
objection to the admission of' testimony as to the statements then 
made by Perry was sustained by the law member.~ ·.. The trial judge
advocate did not attempt to lay a toundation for the admission ot 
such statements and tb:.o matter was not pursued by defense counsel 
on cross examination. Therefore, except as abov~·indicated, the 
record is silent as to the nature of Perry's statements of 20 
July and the circumstances under which they were made. In parti 
cular, there is no showing whether such statements constitute a 
confession or an admission and, if the form.er; whether it was . 
voluntary. Manifestly, such circumstances as do appear of record 
militate against the voluntary nature of any confession then 
made. Under the reasoning applied in CM E'l'O 14S6 (1944) J Bull. · 
JAG 227, if Perry''s statements or 20 July 1944 constitute a con
fession, and if such confession was improperly' induced, it may be 
presumed, in the absence of _clear\ and convincing evidence ~o the 
CO!ltrary, that ·the influence· of auoh prior inducement continued 
with.respect to his confessions of 23 and ·27 July. Under the cir 
cumstances of this case, it is believed that the court should.have 
fully elicited and carefully scrutinized the facts with respeot 
to ;Ferry's statem.ents of 20 July in order to determine that no im:... 
proper inducement was then used which might rave continued with re
spect to the confessions o~ 23 and J.7 July. It is considered that 
the court's failure to do so casts a serious cloud on the admis
sibility of.the subsequent confessions which has not been dispell 
ed by the testimony adduced. Accordingly, it is the view of the 
Board that Perry's written confessions (Exs. P-5, P-6) were inad

_rnissible and their reception by the court was error. 

17. Eliminatipg the illegal evidence as to.accused's con
fessions, we shall consider .the remaining evidence of guilt. As 
t'o Charge I and 1 ts Specifications, the evidence establishes that , . 
accused was ordered by his oom:pany commander to turn in his .prop-,·.. 
erty at the supply room (R. 18) • He refused .to surrender his J ·. · · 

~itle and ~artridge belt (R. 29, .31). A few minutes later, he was,. 
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ordered by I..ieutenant Cady to get into a jeep (R. · 34, 35., 42, 44).
He did not do so, under oiroum.stanoes clearly manifesting his in
tent to disobey such order, even at the cost ot. taking human lite. 
Guilt of Charge I and of the two specifications thereunder there- ·. 
for~ is well' established (CM CB~ 196, Edwards; CM CBI 239, Bowles). 

18. As to the charge of, murder under Charge III and its 
Specification, accused testified in his ~'!71 behalf that-he shot 
Lieutenant·Cady (R. 76, 81), because''he jumped at me• (R. 76) and 
because wI was under the impre~sion that he was going to 'whale! 
mew (R. 80). He explained that he thought Lieutenant Cady attempt
ed to strike him, because ~when he got up to'me he reached out for 
me" (R. Sl) ~ To support the defense contention (R. SJ-84) that the 
homicide was in self defense and in any event amounted· only to 
manslaughter and not murder, evidence was presented that six or 
eight months earlier the deceased had been admonished by Lieuten
and Colonel Hiatt for trying to snake or ala~ a soldier who had 
been drinking and was slow to obey an order (R. 9). It wbuld ap
pear, however, that accused had no knowledge of. -~ucli prior con
duct of Lieutenant Cady, since he stated that he did not know . 
him· (R. 82). Mere tear o-r being struck by an unarmed man is not . 
in itself sufficient to reduce the killing, with a firearm, :f'rom· 
murder to manslaughter (29 c.~. 1138). The evidence is heavily. 
~reponderant that decedent was· merely reaching to grasp the ritle 
{R. J6, 42) which accused then possessed in.violation of' a com- · 
petent order~ .While the accused had the right to act reasonably · 
upon the oircumstances as they.appeared to him, it appears here; · 
that the situation which apparently oonfronted.accu~ed was not 
such as to cause him to believe reasonably that, it he did not 
shoot Lieutenant.Cady, he was in danger' either of indignity to 
his 'person or of bodily harm (CM CBI 172, Thompson). ,Foroe ~s 
warranted in self defense only against ·illegal violence, when . : .. 
actually or apparently necessary tor self protection and in reason
able tear of imminent danger (CM CBI 122, Nappier).. . : .· " . 

tfl- 1 , I , . ' 
19~ It ts clear that the homicide-was the act of'. a man . : 

heedless.o-r social duty, and fatally bent on mischief. Such a · · 
condition of the-mind evidences.ma.lice, the characteristic.which 
distinguishes murder· from voluntary manslaughter. All the cir
cumstances showed the' slaying to be malicious. The record there
fore furnishes abundant support tor the findings of guilty of 
murder. · · , , · · , ... 

. I 

20. As to Oharge'IV and its Speci~icatlon, acouaed admitt~d 
having been absent w1tnout leave. .Such absence was also shown 'bl" , ' · 
the extract copies or the 'morning reports (Pros. ·Ex. 1; R• 15. ·,, .. 
Pros. Ex. 2; R. 16) from 5 March 1944 to '.20 July 1944·· It is un- . 
disputed that such absence of tour months and fifteen days W8s, 
terminated by apprehension, and then· only by_ the shoot1~g ~t. 

- I ' ' 
\. 
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accused as~· he -sought. to flee into the jungle {R. 51, 77) • 'When 
taken into custody, he gave a name other than his own {R. 51)
and nersisted for an hour in the ass~rtion that his name was not 
PerrY- (R. 51). During tie period of such absence, while living
in the Naga village, accused married a Naga girl \R. 77).- The 
manner of his departure, the length of the·period of his absence 
and his flight at the time of apprehension indicate that he did 
not intend to return to the military service. Such intent coupled··
with unauthorized absence is sufficient to establish his_guilt
of desertion (CM CBI 14, Hess). The eviden.ce fully .sup::;iorts the 
tindings"of guilty of desertion. 

. . -"21. It is considered that the' testimony of the prosecution's
witnesses, other than that pertaining to accused's confession, is 
compelling as to each offense, and accused in his own testimony
before the court subBtantially admitted the ultimate facts. It is 
our opinion, as to each chatge arid specification of which.accused 
was found guilty, that the· legal evidence standing alone is of ~such 
quantity and quality as practically to compel in the minds of 
conscientious and reasonable men the finding of guilty" and that 
the admission of the mentioned.confessions did not injuriously af
fect the substantial rights of the accused (CM 127490 {1919), CM 
130415 (1919), Dig. Op. JAG 1912-30, sec. 12~, p. 634). · 

22. · By letter ·dated 15 November l944, Robert I. ·Miller, Esq.,
of Washington, D. c. transmitted to the Judge Advocate General for 
forwarding to the Commanding General, India Burma Theater, a ~Tritten 
brief in be~alf of accused. The mentioned brief has been submitted 
to the Board of Review and has been given careful consideration in 
connection with this case. , . · ' 

23. As the consequences of the sentence to accused a;e veey 
·grave, we have subjected the record to intense scrutiny.· The court 
. was legal:+y constituted and had jurisdiction· of the person of the 
accused and of the .subject matter or the.offenses charged. No er
rors· injuriously affecting the substantial rights of the accused 

- intervened upon the trial. His guilt· of· three capital offenses is 
established by abundant and compelling evidence. We therefore hold 
that .the record of trial is legally sufficient to supyort the sen
tence. 

Aa.vocate 

.. 
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CM. IBT :/I 284 (PERRY, H.erman (l'ldI) ) • 1st Ind. . . 
:im.ANCH OFFICE OF THE JUDGE ADVOCATE GENERAL with USF, IBT, APO · 
885, c/o Postmaster, New York, N. Y., 27 December 1944. 

,To: The Commanding Genere.l, USF, IBT, APO 88.5, U. S • .A:rm.y. 

.. 1. In the case of Private Herman (l~II) Perry, 1.3074419, 
Company A, 849th Engineer Aviation Battalion, Advance section 
#3, attention is invited to the foregoing holding by the Board 
of Review established in this Branch· Office of Tne Judge Advocate 
General that the record of trial is legally sufficient to · 
support the findings and sentence, which holding is hereby 
approv~d and concurred in~ Under the provisions of Article of 
War· 50~, you now have authority to order the execution of the 
sentence. 

2. When copies of the published order are forwarded to 
. this office, they should be accompanied by the foregoing 

holding and this indorsement. For convenience of reference 
am to facilitate attaching copies of the publi'shed order to 
the record in this case, it is requested· that the file number 
of the record appear in brackets at the end of the published 
order as follows: · (CM IBT 284). 

(Sentence ordered executed. GClfO 8, IBT, 10 lla:r 1945) 
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APO 885, 
30 November 1944· 

Board of Review 
CM IBT No. 285 

UNITED STATES XX BOMBER COMMAND 

' v. ~rial by GCM convened at APO 493,
%Postmaster, New York, N.Y., 24 ·· 

Captain Dudley C. Murphy, August, 1944. Dismissed the ser
0-354383, 77lst Bombardment . vice. 
Squadron, 462nd Bombardment 
Group, A.O. 

HOLDING by the BOARD OF REVIEW 

O'BRIEN, VALENTINE and VAN NESS, Judge Advocates 


1. The record of trial in the case of the above named 
officer bas been examined by the Board of Review and the Board 
ot Review submits this, its holding, to the Assistant J·udge Ad
vocate General· in charge of the Judge Advocate General's Branch 
Office with United States Forces India Burma Theater. 

2. Accused was tried on the follo~~ng charges and speci
fications: 

CHARGE I: Violation of the 93rd Article of War•. 

Specification 1: (Finding of not guilty) 

Specification 2: (Finding of not guilty) 

Specification J: (Finding of not guilty) 

Specification 4: (Finding of not guilty} 


CHARGE II: Violation of the 95th Article of War. 

Specification: In that Captain Dudley c. Murphy, 77lst Bom
bardment Squadron, 462nd Bombardment Group, was at Army
Air Field, APO 220, c/o Postmaster, New York City, New 
York, on or about 1 July 1944, drunk and disorderly in 
6 public place, to wit, the Officers' Club. 

3. Accused pleaded not guilty to all charges and specifi 
cations but .was found euilty of Charge II and its Specification
and not guilty of the.remaining Charge and Specifications. He 

r'!7f":'.'>37,.: -.J ..., 
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was sentenced to be dismissed the service. The review:f,.ng 
authority approved the sentence and forwarded the record of 
trial to .the -commanding General of -J.!SF.', IBT, fo:r action pur

suant to Article of V(ar 48. The confirming authority confirm

ed the sentence. The order of - execution was withheld and the 

record of trial forwarded to thi~ office for action under 
Article of War 50i. · • ·· 

EVIDENCE FOR PROSECUTION 

4. Accused, who is in the military service ,of the United . 
States (R. 6), on the night of 1July1944 was at tbe off'icers' 
c).ub located.at .APO 220, iii·which there was a bar, a large room, 
a kitchen and a dining·room, There were present in the club ap
proximately one hundred officers·(R. 7) about fifty of whom were 
around end in the bar. During the evening accused conslllll.ed a 
large quantity of liquor, estimated by one .witness to ·be between 
fifteen and twenty drinks (R. 46J. .Among the drinks so consumed 
by accused was at least one double. and one triple brandy (R. 46J. 
Accused was intoxicated or drUnk {R. 6, 10, 11, 46} • .Leaning 
on the bar, he sta.:rum.ered as he talked (R. 46). While so intoxi
cated in the bar, (Pros. Ex.lj accused became engaged in an al 
tercation with a fellow officer, Lieutenant Hanson (R. 6, · 23, 47 ~. 
During such altercation same blows were struck {R. 6, 15, 19, 23, 
47J and accused threw a cba.ir at .Lieut~nant Hanson lR. 6, 15, 19, 
23, 47 J. All this occurred between 10: 00 ·and l.! :.'.i-0 o'clock ..-' .1~. 
(R. 23, 47). .Later accused was in the p'assageway which leads 
from the bar to 'the kitchen of the club and' one of the Chinese 
employees caw.a o~t waving his arms and gesticulating w~ldly {R.26). 
Accused carried~ loaded sub.wachine gun (R. 27J. The Uhinese 
were standing around the wall of the kitchen (R. 27, .36J, while 
accused.pointed the wea~on at them {R. 35). ·The submachine gun 
was taken away.from. accused (R. 27) •. He did not resist (R. 29J. 
The bolt of ·the submachine gun was back and there was a cartridge 
lodged crosswise in tlie chamber (R. 27, 37J so that the gun 
could not.be tired lR. 29·1. While accused was in Captain hatch's 
office in the club, he became ~gry with Captain '.l.'erwilliger, 
angry words were exchanged between them and accused tlu·ew an ice 
tray or ash tray about ten inches long ·at 1 Captain 'l'erwilliger 
(R. 9, 20J. During this incident, accused called a I'ellow of

. ficer a "big shit" and 11 ass kisser" (R. 9). Outside the club 
and around the officers' quarters at about 11:30 P.k. accused 
stopped Captain Terwilliger and Captain Simpson, told :them.he 
had a Tho.ru.pson submachine gun in his hand and would spray the 
area fram. where tr1ey were..to the barracks· if they didn't get in· 
their rooms and ~eep quiet. he told the.ru. he was waiting for 
Lieutenant Hanson {R. 8, 15, l?J. Accused apparently ~rew tired 

2 -. 
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ot wait:i,ng for Lieutenant Hanson and said he was going over to 
get him ,R. BJ •. A light was flashed on accused at that time 
Which revealed tha~ he had a sub.machine gun. Accused pointed
it at Gaptain 'l'erwilliger end threatened to shoot the light · 
out of Gaptain 'l'erwilliger• s hand.• ·'.Lieutenant Glayton and 
Lieutenant vleson heard and recognized the voice of accus.ed 
when he said that the light was on his sub.machine gun \R. 2UJ. 
Accused worked the bolt of the submachine gun (R. 20) and-he 
said he was going to spray the area with lead where he saw . 
t.hem behind a tree. Whereupon .Lieutenant Clayton and Lieutenant 
Oleson ran to their quarters. . Commissioned officers of th~ 
armies of our allies were eligible ror membership in the club, 
Defense ~x. "A", tR. 33J and all American officers on the base · 
,were admitted upon payment of an initiation fee (R •. 33) •. There 
were present in the club at the time of .the happening-of the 
:matters and things hereinbefore referred to at least one major 
of the British Army, (R. 33, 36J, two native bearers in the bar.:. 
room (R. 33) and.some three or.four enlisted :roon serving as bar
tenders (R. 35 J. 'l'here,were also pre~ent in the kitchen, from 
fifteen to twenty Chinese employes (R. 36). Ther.e are usually 
a "flockTI of British o:t'ficers in the club every night {R. 36). 

EVIDENCE FOR DEFEHSE 

5. Accused elected to testify as a witness after a full 
explanation or his rights by ·the law member. he admitted that 
on the evening or ·July l, 1944 he had several drinks before go
ing to the club end that when he joined a nUIUber of other of
ficers in a promotion party at-the club, he started drinking. 
He' remembered having approximately rour drinks and soon there
after he reached a point where he.could not,remember except 
·"just a hazy mess of two incidents". :one Of' which was with 
Major Wagnon who was mad at accus·eci and pushed him tR. 41J. The 
next thing accused remembered was when the M.P's. came.in his 
quarters after him lR. 42). Corporal Edward R. Harris,. Ninth . . · 
Maintenance 462nd Bomb Group, testified as a witness for ac

. cused. Corporal Harris was a stewar·~ at- the officers' club and 
among other things was bartending, taking care of the kitchen · 

and taking care of- the of:t'icers who needed things. He reca11-ed 


· that between 7:30 and 8:00 o'clock accused came to the bar and . 

··asked for brandy and soda. Accused insisted that Corporal .Harris 

take·-:care of him. Accused appeared to Corporal Harris. t~ .have 
something on his mind and said he was dis~sted with hl.S JOb 

· because, as he put it, "I am unloading tz:eight cars and l have 
·a corporal .who could do~the job''· The ac~used leaned ~n ~he bar, 

, he stammered-and his words were.not steadl as the evenl.Ilg Ylent 
. ...... . 
'" ., ·:;. ~ ·, .. ,·' :~. ~ . 

..I. ; '. ~.?1~23.7 
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on (R. 46). Accused and an officer named Hanson were talking and 
pushing each other around (R. 47). Prior to 1 July 1944 a couple 
ot Anglo-Indian women had been in this officers' club (R. 48).
Major Jobn M. Green, Headquarters, 462nd Bombardment Group, be
came a witness tor the defense (R. 50) and among other things

/ said that accused performed his duty "in a very excellent manner" 
(R. 51). Sunnning up the character o:f accused, :Major Green·said,
•r would say that Captain Murphy as an o:f:ficer is outstanding" 
_{R. 52). 

· 6. From a careful examination of all the evidence, it is 
clear that accused was grossly drunk and disorderly and that 
his conduct was disgraceful and. reprehensible at the officers' 
club at the time alleged. Such drunken conduct and reprehensible
behavior compromised him as an officer and a gentleman. The 
clubhouse, where.these incidents occurred, in our opinion, and 
within the meaning of" military law, was a public place. "Public 
place" bas been defined as: 

"Any place so situated that what passes there can be 
seen by any considerable number of persons, if they- happen 
to look". (Bouvier's Law Dictionary, Rawle's Third Revi
sion, :page 2765). 

In CM IB.T 283", Thornton, this Board of Review discussed a ques
tion identical with that here presented and then said: 

"We believe we may properly assume that the inci- . 
dent took place within the limits of an army establish-· 
ment, but are unable to say that for that reason the of
fense was not in a public place. There were not only
military personnel present but also civilians. Though
the general public was not permitted to go and come at 
will, the camp being only accessible to the military and 
other individuals with proper authorization, yet it was· 

... open tor a certain class or group carved out of the gen
eral public and was not a private place". 

In CM ·2~2846, the principle was .thus stated: 

-The fact that only army personnel and their wives 
were present is immaterial, since it is a mistaken no
·tion that the army can be disgraced or discredited by the 
misconduct ot one of its members only if that misconduct 
is seen by outsiders". . ··· 

t 

In the case now under consideration the membership of the club 
was not limited to American Army officers. Uonnnissioned officers 
ot the armies of our allies also were eligible. There were 
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employed by the club some fifteen or twenty civilians, all of' 
whom were preBent during the evening of July 1st in the club, . 
as well as enlisted personnel and fifty to one hundred .Ameri
can officers. Accused was grossly drunk and engaged in un~ 
seemly behavior, violence and disorder. There is abundant evi
dence to sustain the findings of guilty by the court. In 
Winthrop's Ndlitary Law and Precedents, page 717, in speaking
of what coustitutes the crime here charged says: 

. 
"Drunkenness of a gross character committed in the 

presence of military inferiors, or characterized by some 
peculiarly shameful conduct or disgraceful exhibition ot 
himself by the accused". 

A footnote to this language reads: 

"That a mere act of drunkenness, unaccompanied by any
unseemly behavior, violence or disorder, would not, in 
general, properly be charged under this ~ticle, is point
ed out in G.O. 97 & 111, .A:rmy' of the Potomac, 1S62. Of 
the cases above cited nearly all were of a gross character; 
most of the offences being connnitted in places of public 
resort, as on the street, in hotels, 'saloons', theatres, 
&c., or in thepresence of military persons at the officer's 
post or station, and under circumstances of aggr~vation.n 

7. The court was legally constituted and had jurisdiction
of both the person of the accused and the.subject matter of the 
offense. No errors injuriously affecting the substantial rights
of the accused were committed at the trial. The punishment is 
authorized. The record of trial is legally sufficient to support
the findings and the sentence. 

&._.q_ ~ , Judge Advocate"U°7 O'Brien 

~J.f/~. .Judge Advocate 
ltimous T. Valentine 

) 

~··/Jr,_ ··ge A<ivocate 
HobertIT.VeiiN~ 
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CM IBT # 285 (Iviurphy, Dudley C.) ·1st Ind. 

BRANCH OFFICE OF THE JUDGE .ADVOCll.TE GEi\IEP.AL, USl!,, India Burma 
Theater, APO 885, New York, N. Y • 2. ·u~C ~ s !A 

TO:· The Commanding General, USF, India Burma Theater, .APO 885, 
u. s. Army. 	 . 

1. ·In the case of Captain Dudley c. Murphy, 0-354383, 
77lst Bombard.Lent Squadron, 462nd Bombar&nent Group, A.Co, 
attention is invited to the foregoing .holding-by the Board of 
Review established in this Branch Office ot The Judge Advocate 

. General 	that the record of trial is legally sufficient to 
support the· findings and sentence, wb.ich holding is hereby
approved and concurred in. Under the· provisions ot _Article of 
War 50~, you now have authority to order the ·execution of the 
sentence. · 

2. When copies of the published order are forwarded to 
this o_rtice, they should. be accompanied by the· foregoing

holding and this indo,rsement. For convenience of reference 

and to facilitate attaching copies of the published order to 

the record in this case, it is requested that the file number 

of the record appear in brackets at the end of the published

order as follows: (CM IBT 285). 

----~/,~./~·~· ::-·c<~/,/ . . 
'~·~/

a~;J. BACO~ . . .... 
C-Ol::'onel,. J ... \.G.D• 

.As_sis~t',_Judge Advoc~te ·General 

(Sentence ordered execu~d. ·GCID 6 , IBT, 2 Dec 1944) 
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New Delhi, India 
26 N·o~ember 1944. 

Board o'!' Review 
' ,CM IBT 286 

UNITED STATES SERVICF.S OF SUPPLY, USAF, CBI ~ 
v. 	 ) Trial by GCM convened 11.August 

·1944 at APO 689 %Postmaster,
Pvt. Willie (NM!) Delaney, J .New York, N.Y. Dishonorable 

. Jlt4 72033, ·Company B, 188.3rd ) Discharge, total forfeitures 
Engineer Aviation Battalion, ) and confinement .at hard labor 
Base Section #3. ) for life. · 

HOLDING by the BOARD OF REVIEW 
0 'BRIEN, VALENTINE and VAN NESS, Judge Advocates 

1. The record of trial in the case of the above named 
soldier has been examined by the Board of Review and the Board of 
Review submits this, its holding, to the Assistant Judge Advocate 
General in charge of the Judge Advocate General's Branch Office, 
United States Forces, India Burma Theater. 

2. Accused was tried on the following Charge and Bpecifi 

cation: 


CHARGE: Violation of the 92nd Article or War • 
....... 

Specification: In that Private Willie (NMI) Delaney,
·company B, 188Jrd Engineer Aviation Battalion, did, at 
mile 162.77 mark, Tingkawk Sakan, Burma, on or about June 
15, 1944, with malice aforethought, willfully, deliberate
ly, feloniously, unlawfully, and with premeditation kill 
one Private Willie J. Thomas, a human being, by shooting
him in the thigh with·an _!dl. Rifle. 

J. Accused pleaded not guilty to and was found guilty of 
the Charge and Specification. He was sentenQed to be dishonorably
discharged the service, forfeiture of all pay and allowances due. 
or to become due and to be hanged by the neck until dead. The 
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...... 

·· :>·.revie~ng authority approved the sentence and forwarded the 
... , record of trial for action pursuant _to Article of We.:r 48. . 
· ''.Che sentence-was confirmed but commuted to dishonorable dis

charge, forfeiture of all pay and allowances due or to becom~ 
due; and confinement at hard labor for the term of -accused's 
natural life. The order of execution was withheld and the 
reoard Of trial forwarded to this office for action under 

--Articl_e of Wa;r 50i. 

TESTIMONY FOR ~ROSECUTION 

,4. on 15· June 1944 at about 4:30 in the afternoori lR. 52J 
-the accused and Willie J. Thomas, Howard AdW!l.S, Isaac Gibbs and 
.William o. Vinson, all members of Company B, l88Jrd Engineer 
•.Aviation l:iattalion were engaged in a game -of ·1'crap" in the tent 

,·oracoused, where their organization-tR. 25; i-rps •.a . .t>-2; H. 
·__ 34, 44Jwas stationed near Tingkawk Sakan Airport in .i;urma lR. 5, 

8; 44J. - On one bed in the tent the "crap game" was in progress, 
while on the other' bed merson T. Olark and l:::farmon Spencer were 
engaged in a "cooncan" game. Eugene Hatcher looked on. Vinson 
loaned Thomas.five rupees to make a bet against accused lR. 45J. 
'J!'romthis an argument and altercation resulted lR. 41; 48, 50J, 
during the-course of which-accused referred to Vi:qson as 11You 
rott.en mother f'ucic~r, J. don rt want to ba.ve anything to do with 
you, loaning Thomas rupees to bet against me". To this Thomas 
answered, "Yes, Vinson loaned me rupees, but -he isn•t doing any
thing he isn't su~posed to, he owes me rupees like you and 
others•;. Accused rejoined, "I don't owe you any rupees". As the 
temperature of the argument rose, accused got up and got a rifle 
which was by the_ side of the bed. tie said to Thomas, "You· bad 
mother fuc~er, you going to get it". 'l'hoillas replied, ·"rou don't 
pay me J..'m going to see how God damn bad you are". Accused·said 
he "wasn·•t a:t'ter nobody but 'l.'homas". Accused was ad.Lonished not 
to shoot his rifle for to do so would only get him in trouble. 
'l'o these adllionitions accused answered, "Be quiet, ..L um not after 
anyone else, .L 'm a1'ter 'l'horuas. 'l'he JJl.Otri.er rucA:er said ..t owe him 
rupees. 1'11 kill him". As it became apparent that accused ~as 

, 	 about to execute his -threat,· Thomas gave in ·and said, ;, rou don 1 t 
owe me any rupees" t!t. 45J. Accused continued the argument by 
saying to Thomas,-"Yes, I owe you rupees". Accused then fired 
three shots (R. 21, 32, 42, 45, 48; Pros. Ex. P-2). Thbmas had 
no knife. At no time did he threaten accused (R. 13, i9, 30, 46, 
57). When the shots were fired, Thomas ran. Blood was found 
just outside the tent, about five feet from the front \R. 33>. 
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Vinson was in the tent where the "squabble" and the"crap game" 
took place and saw accused get his rii'le and atte:m.ot to kill · 

,Tb.omas. Accused pulled the trigger and Vins an ran"" out 01' the 
trnt, b1:1t i;e heard two or :m.ore shots fired {R. J4 J. 'l'he first 
s.µots hit in the tent pole (R. 35). The shots were 1· ired three 
or four seconds apart {R. 36). Thoiaas went so:me distance and 
fell. Pfc. ThoiiE.S A. Frazier of the :;:,:i:edical Detachment 188Jrd 
Engineer Aviation Battalion lR. 52) was on duty with hi~ outfit 
when he h~ard three shots and sc.;llebouy hollering, "don't kill ' 
that 1lan" (R. 52-53). Frazier and Cpl. Gallon·, of .the same out
fit, grabbed a litter and started across the area to where the 
boys were corning out of the. tent. \/hen they arrived near where 
'11h01ci.as had fall en, accllS ed came out of the tent, raised his 
rifle and said, 11 I don't owe him nothing; don't nobody go near 
that I:J.an or .L 1 ll kill him." {R. 53). Cpl~ Gallon left. J!'razier 
went bac..:.:: to get the wounded man, while Sgt. Ashby covered hi:m 
with fire (R. 53, 54J. Thowas never regained consciousness after 
the stretcher bearers reached hiiil {R. 54). Accused was then 
taken to Cpl. h.ussell's tent. Wnile accused waved the gun ?-round, 
Frazier went bacl<:: .in the tent and laid down "probably 12 or 15 
:minutes", until Sgt. Ashby started shooting (il. 53) ~ Thanas was · 
still alive but was unconscious when Frazier took hi:m away. ·.As 
a part of his equipment, Frazier.carried a tourniquet strapped 
to the litter handle (R. 55). He did not apply it immediately 
to Thomas, but waited until the shots were fired and a couple of. 
the boys came over to help him (:a .• 55) •. :Frazier and those aiding 
him applied a tourniquet to the ~~unded man \R. 55J and then 
rushed him. to the doctor but he was dead before they got there 
(R. 55). Capt.·Herman L • .Aronoff', Ll.C., 188Jrd :l:!ngineer Avia
tion Battalion, knew Willie cT. 'l'hoiiia.S and saw him on June 15, 1944 
at about 4: 50 when he was brought to the battalion dispensary. . · 
ne found Thomas to be dead. His examination revealed a penetrat
ing gunshot wound in the right lower thigh {R. 9) about one
sixteenth of an ·inch at the point of entry and smaller at the 
point of exit with sli0ht evidence of povvder blast lR. 8). The 
bullet severed a vein or artery lR. 8). If the shot had hit any 
part of Thomas• thigh except the artery or vein it is probable 
that he would not have died. lR. 8, 9). Death resulted from 
acute he:morr~1age \R. 8). There was a possibility that Thomas . 
could have been saved had first aid been administered immediately. 
Such medical first aid as clamping the v.ound and the little vessels, 
the giving of blood plas.ma iilllllediately, involved transporta~ion 
to the evacuation hospital where such aid could l_lave been g7v~n. 
'l1here was only a possibility even then that he m.J.ght have livad. 
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Ad.ministering blood plasma or even clamping the wound and blood · 
vessels v~uld have been impossible in the dispens~y to which 
Thomas was taken (R. 9). The first aid man could have applied 
pressure immediately and have bandaged the wound and kept the 
bleeding and infla:wmation down in the area of the wound lR. lOJ. 
To have administered the- first aid necessary to have saved 
Thom.as, 'the first aid man would have had to have been on. the spot ( 
at the time he was shot (R. 11). The wound was in the region of 
the femoral triangle (R. llJ. The prosecution offered in evi
dence a voluntary statement of accused (R. 57; Pros. Ex. P-2).
In this statement, accused admitted the shooting of Thomas,·: 
but contended that .the shots were fired in self defense. Accused 
contended that on the way from the latrine Thomas called him 
into his tent and showed him pictures of his wife and mother 
and his home in hollandale, M.ississfppi and discussed something
about making liqLtor. out of this conversation, according to' ac

. oused, there arose an argument, and. Tb.om.as called him. a liar 
and grabbed his rifle, whereupqn accused ran out of the tent. 
Accused said that when he got to his own tent some men were play
ing poker on a bed and on another bed a crap game was in progress • 

. Thomas was squatting down by the bed next to the tent wall. An 
argument arose over the crap game during which Thomas grabbed six 
rupees from the bed. Accused stated that Thomas pulled a knife 
out qf his pocket and swung at accused across the bed. Accused 
backed away toward the post in the center of the tent while 

· Thomas came around the bed with his right ~.hand ·raised up. Ac
cused then got his Ml rifle,_ which Was hanging· on the post, and 
leveled it at 'l'ho.wa.s and said, rrnon' t you· co.me another. damn . 
step". · Thomas sto,.>J,>ed but didn't say a word. Accused kept looking1 

him in·the eyes and backed up still more keeping his eyes on 

Thomas and with his rifle still pointed at him. Accused 

reached in his barracks bag with his right hand and got a 

clip of ammunition; put it in his rifle and closed the bolt. '. · 

"Thomas was sti11·· standing there and didn •t say a word". Accused 

knocked the safety off and fired two or three times. - , 


5. Accused .-elected to· remain silent {R. 68) • Three w1t 
nesses were introduced by the defense, but none of them gave 
testimony of anything done or said before the shooting or any.;. . 
·thing else tba t atfected the case or t en!lad to support a plea of 
self def~nse (R. 62, 64, 65, 66). A defense witness, however, ·· 
did testify that when the shot was fired somebody yelled "Delaney·
shot Thomas" (R. 68}. · · · ~ , · ' 

6. Accused was tried and convicted of the :m.urder of 
Tho.mas. At common law, murder consists in .the unlawful killing · 
of a human being with :malice aforethought. ·l29 C.J·. p. 1083, par.59)• 
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. . . , "In its popular· ~enee, the term· 'malice' col1veys the 
. ·to meaning of hatred, ill-will, or hostil.iti toward another. 
"·'' In its legal sense, however, as it is employed in the 

des_cr.iption of mu.rder, it _does not of necessity im.i:)ort iil
.will toward the individual inJu.red, but signifies rather 
a -general malignant recklessness of the lives and sal'ety ... 

',• of' others, or a condition of the·.ln1hd:.which shows a heart· 
regardless of. social duty and fatally bent on .mischief'; · 

· r in. other wrds, a malicious killing is where the act is 
, done w1 thout legal justificu.tion,' excuse·, or extenuat.ion, 

and malice has been ~requently substantially so defined as 
consisting of the intentional doing oi' a wrongful.act . 
toward another without legal justification or ·excuse." 

. (Ibid. page 1084, par. 61 J 

1 

·The· proof sustains every necessary element of· the crime o:f 
: murder uniess accused can excuse or justify his cond.uct on the 
·' :gro'lllldS: of _,self defense. .l:lefore such a course is availab.ie to 
.. hi~ 5µ18 evidence must meet certain specific legal tests, the . 
~>:rule _or. which is thus stated: 

.,., ...., '' , 

·,-"To justify or excuse a homicide on the ground of 
appar&tnt peril it is necessary that th~ slayer' shall actu
ally entertain an holiest and bona fide belier that it is 
necessary for-him to kill in order to save himself f'rom 
death or great .bodily harm or the com:mission of a 1'el.ony 
upon h1~ person. ·.The rule is applicable, even though the 
circumstances and surroundings Iilil.Y be apparently dangerous 
or altpough tnere are reasonable grounds to apprehend death 
or great bodily harm. While accused may a.ct on appearances·, 
he must entertain a bona 1'ide belief that he is in actual, 
and not apparent, peril 01· ·danger and that there is a 
real necessity to ldll." l JO C. tl • page 60, par. 2.30) 

Again it is said: 

"In ·order to render a homicid.e justil'iable or excas-. 
able on the groun6. that accused ho,rnstl.y 1·ears or believes 
that he is in im:ru.inent danger of' O.eath or great bou.il.;y· .lJ.ar.m · 
and that it is necessary for him to kil.l to save hili.J.sel!' t.llere
from it is essential that he act solely unuer the i.tlf'l.uence 
of that fear, belief, or. apprehension, and not in a s,Jir.it 
of anger, revenge, or malice, or through t.1ere cowardice." 
libid. page 61, par. 231). 

'l'he evidence uoes not bring accused wi 'thin the rule and his plea 
of sel1' ciei'ense, tnereI'ore, must fall. 
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, The, evidence offere'd ·for the defense is direoted toward an 

explanation of his conduct after the fatal sp.ootillg and does 

not tend to,show any eJ.e:rri.ent or sell defense or·excusable homi

cide. In fact the only, evidence of sell' defense is in the ·. 

statement o:t:"aooused whi-ch .was -introduced by. the· prosecution and 


_ 	this falls far short of 'the ·req,uireruents of· the law•. _'.'l'here is 
atiundant evidence or strong ,and angry words used!'by.' aocused, im-· 
mediateJ.y. berore the shooting. to jJ.+,S~ify_ the C9JlX't .in concluding 
tbat his actions were the result of anger rather than_a·natural 
belief tbat he himself-was· in danger 01· surrerin.g death or great
bodily ..harm. at the hands of Thomas. .y, ·. · '. · · 

. . " "~ ! '.~· ; '. ; ..': 
~ --. '-

Vfili le lt .may be true .that the life of Thoms oould have 
been saved 11' skilled and e:x_pert firi;it aid men ha!i · be'en present .. at · 
or immediately after the shooting· took. place, there·is stro]Jg 
evidence in the record to support the. conclusion that. accused ,.. 
by a threat of ,further violence,: prevented·. a:nyone from rendering· 

. aid to Thomas tor a perioO, 01' 12, to 15 minutes illlllledi~tely. after 

the shooting. lt is apparent from all .the_ evi'dence that the . 

death of 'l.'homas was -produced by the gunsnot,:wound ini'licted by 

accused. .lie cannot escape responsibility for his conduct, mel,'e

ly because skilJ.ed aid _possibly might have prevented the death . 

of Tho.mas. '.L'he rule with respect to tnis situation 'i.s thus < " 

stated: . :: -.(.,· - . · · · .. ··· 

,. 	 ' .. ' -..· : .• ( • • ' ' , .. i • . ' • , ' ' : 

· "It is generally held, however, that. he-who'1nt.l_icts 
the inJury is not relieyed of responsibility. 11' the· wound · 
inflicted is :dangerous, that ·1s, calculated to. destroy 9r 
endanger life, even though· the immediate cause. ot .the· . 
death was·· erroneous or :unskillful medical or surgical ., .. 
treatment,- neglectt or· deceased to procure. treatment or' to 
takeproper:care.of ·the injury, 'or negligence of nurses 
or· other attendants~.!' '. t29 c.~J. page 1081 ;'·par,.· '.56J. · ·': · 

: ... ' ~ • ' •.. i ··• \ '·~ .. •.· • .',.:, •• " • : • , • • ' , • ~~ • ' ) ' ~ .• ·'.' . :·:. l • • . 

There is abundant ·competent evidence 'in the. record, which .sustains 
the findings of -the. C'Ourt. ~ ' :~.; {. ·. ~---:~·. _. · 

. 	 l . ,.,. . ,. : .·.. ""t~ ... , .... . . • .... • -~ ' 

. ·. -· . \ ' ..- ' ' ; .....: .;i·.: .. ·_ ... :<! ]":?f... .' ·.J • ' ·. 

The cour_t excused .the assistant trial judge' advocate;.. the 
first assistant defense counsel, and second assistant,'. defense 
counsel. · 'lfnile the· court had no right to excuse ·_either _the'''/'.:. 
assistant ~rial Judge advocate or the first assistant \deten~e · 
counsel and seoond._assist.ant·defense. counsel {MQM 1928,1 par•,_y;;, · -. 
. 4Ja1 (Cit ,CBI 177), still accused!s rights were not ·thereby"(J;i·~.:~: ..::> 
affected. i:co· reduce .the number ot'- counsel for the· proseout10n-.:_- ; ; 
could not in- any: way militate against b,ir.11. Vihen, asked:.:Wh6m he·. -. ~ , 
desired to introduce· as counsel,, he _introduced.. as his. ·individual:-·· 

·. . ' "> . 	 ,· .. ._,,...1., ·. f .. /, .. ~ .: :.:: .: 
6.-. 	 ,,..: 
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and special counsel, Capt. George-Schwartz (R. 2). This was, 
in effect, a d·eclaration of his desire not to use the services 
of the regularly appointed defense counsel. 

7., The court was ·1egally oonsti tuted and had jurisdiction
of the person of accused and of the subject matter of the of
fense charged. No errors injuriously affecting·the substantial 
rights of accused were committed during the trial. The Board of 
Review is of the opinion and accordingly holds that the reoord 
of trial is legally sufficient to support the findings of guilty 
and the sentence. 

Advocate 

Advocate 

Advooate 

- 7 ... 
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CM IBT. # 286 (Delaney, Willie (NMI)) 1st Ind. 

BRANCH OFFICE OF THE JUDGE ADVOCATE GE.i."'IBRAL, USF, India Btirma 
Theater, APO 885, Hew York, N. Y. •27NOV 

1944 
TO: The Co:w.manding General, USF, India Burma Theater, JU>o··ss5, 

U. s . .Army. · 

1. In the case of Private Willie (NMI) Delaney, 34472033,
Company B, 1883rd Engineer Aviation Battalion, Base Section #3,
attention is invited ta the foregoing holding by the ·Board ot 
Review established iri this Branch Office of The Judge Advocate 
General that the record or trial is legally sufficient to 
support the findings and sentence, which holding is hereby
approved and concurred in. Under the provisions of Article of 
War 50i, you now have authority to order the execution of the 
sentence. 

2. When copies of the published order are forwarded to 
this Office, they should be accompanied by the foregoing . 
holding and this indorsement. For convenience of reference 
and to facilitate attaching copies or the published order to 
the record in this case, it is requested that the file number 
ot the record appear in brackets at the end of the published
order as follows: (CM IBT 286). · 

. ___ _,../~ .. ;·~. ... ··~·· . . 

-<'-~/~A~ ;r. B.i.coN . 
~:~-~olonel, J.A.G.D. 

Assis~~ Judge Adv~cate Gene~al 

(Sentence as commuted ordered executed. · GCJ.fO l, IBT, 27 Nov 1944) 
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New Delhi, India 
2 December 1944 

Board ot Review 
CM IBT No. 287 

UNITED STATES ) ATC, INDIA-CBThA DIVISION 
) 

. v. 	 ) Trial by GCM convened at .AJ:>O 885, 
) 9 August 1944· Dismissal, total 

First Lieutenant Clyde c. ) forfeitures, confinement at hi.rd 
Sarver, 0793540, AC, 1307th ) labor tor seven years.
AM Base Unit, Ilidia-lihina ) 
Division, ATC. ) 

HOLDING by the BO.ARD OF REVIl!.W 
O'BRIEN, V.ALEL~TINE and V.AN .NESS, Judge Advocates . 

1. The record of trial in the case of the above named of· 
ricer has been examined by the Board ot Review, which submits 
this, its holding, ·to the Assistant Judge Advocate General. in 
charge of the Judge Advocate General's Branch Office with United 
~tates Forces India Burma Theater. 

:2. Accused was tried upon the following charges and speo1~ 
r~catioris: . 

CHARGE I: Violation ot the 92nd .Article of War. 

Specification: In that 1st Lieutenant Clyde c. Barver, 
AC, IOWA.TC, Station 8, did at a certain place about fifteen· 
miles South ot the Willingdon Airdrome New Delhi, India, 
also des.cribed as being at a piace on a dirt road just o"f-r , 
the Lodi Road, about eight miles tram the 'intersection or 
the Muttra and Lodi Roads, near the village or .Hradapur,
India, at about 0230 hours, on or about 25 June 1944, ror-. 
cibly and feloniously, against her will, have carnal know
ledge ot Phyllis w. letferis, a sergeant in the Womens 
Auxili~ey service (Burma). . . · 

- 1 
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CHARGE II: Violation of the.95th Article of War. 

Specification: In that 1st Lieutenant Clyde C. Sarver 
A.C., ICWATC,~Station 8, did, on or about 25 june 1944, at 
New Delhi, India,.wrongf'ully use his official position. as an 
officer in the U.S. krm:y, by attempting to persua<b Phyllis 
w. J"efferis, a sergea;it in the Women's Auxiliary Service . 
(Burma),· to have sexual intercourse with h_im by tbr_ea~ening · · 
to have her passage cancelled,on a scheduled ~light on a U.S. 
transport plane from New Delhi to Jorhat, hnd that the said 
Lteutenant Sar~er did cause the name or said Phyllis w. 
Jefferis to ba·removed from the passenger manifest when· 
she· refused to subrllit to his desires. 

J. Accused pleaited not guilty to a~l Charges- and Specifica
tions and was found guilty ot all the Charges and Specifications.
He was sentenced to-be dismissed the service, to forfeit all pay
and allowances dq.e or to become due and 'to be confined. at ha.rd , 
labor, ton the· term ot his natural lite. . . · 

' J.,. The reviewing authority approved the findings of guilty 

. of Charge I and its Specification and of Charge II but only so ., 

· im•.eh. or the finding or guilty or ,Specification or Charge II as 

involves a finding tba.t the accused did at the time and place · 
alleged wrongfully 'Use his official position as an offi1)er of the 
A:rm.y by attempting to ~ersuadePhyllis W. Jefferis to have sexual..' 
intercourse with him by threatening to have her airplane passage
cancelled as alleged, and that the accused attempted to cause the ·; 

. removal other name rrom·the passenger manifest ~s alleged, and' · 
· approved the sentence but reduced the ·period of confinement to · 

ten years·. . The record or. trial was forwarded to the Commanding . 
: 	General, .United .States Forces, India Burma Theater, for action 

under Article or War 48. The sentence as appr·oved by the review..; 
ing authority was confirmed, but the period or· confinement was .· 
reduced.to.? years•. No place of confinement has been designated~ 
Pursuant to Article or War50-l/2, the confirming authority with..: 
held the· order directing the execution ot the. sentence, and for- .· 
warded the record ot trial to"'the J'udge Advocate Gen·eral 's Branch 
Office. · 

'' 

.... 
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EVIDENCE FOR THE PROSECUTION 

5. Sergearit. Jefferis, although a member of the Burmese Army, 
is a British lady of the full blood. Her father is a colonel in 
the British Army and is stationed at Q.uetta, Batuchistan•. She 
was and i_s stationed at Jorhat, . .Assam. She is.22 years old, five 
feet four inches in height and weighs 124 pounds • .Af'ter an.opera
tion for varicose veins in the ·groin, she went on sick leave to · 
visit her parents at Quetta, and travelled in an ~ airplane · ~ 
from Jorhat to Delhi on 18 May 1944· Th~h and on 25 June, accused 
was AAF operations officer at Willingdon Airdrome, New Delhi.· On 
the way to New Delhi, Sergeant Jefferis expressed her desire to 
fly on an American plane from New Delhi to Jorhat·on her return· 
trip le.te in June... Captain Varga, a fellow passenger, introduced 
her to accused upon arrival in Delhi (R. 6). Accused volunteer- · 
e~ to arrange such air transport for her. 

6. Upon her return to Delhi on 21 J"une, she went to the 
nome of her friend, Miss Anna Vanderhurst, in a hotel on Connaught
Circus, about 7 miles from the airport. The next.day she got in 
touch with accused. That evening she and Miss Vanderhurst dined 
with him and another American -officer. Accused told her that the 
transportation had been arranged {_R. 9), and that the plane woul'd 
leave about midnight, 24-25 J"une 1944· Accused arranged to come 
to .the hot el to· take her to the airport.·· 

7. The next evening, while they were on the way to the 
airport a rain and windstorm began. At the airport, accused 
told Sergeant defferis to wait in the car, while-he inquired about 
her passage and the plane. Then he switched of~ the headlamps
and tried to kiss her. She turned her face away and "not angrily" 
said, "No, you don't" {R. 13). He ",rath~r slammed" the door, 
shouted, "That's how you feel", and went inside.·· He returned 
with coolies who removed the luggage. He ·said that he would take 
her to his room, as, owing to the storm, it might be two to fiV-e 
hours before the plane arrived. It was raining very hard (R. 14) • 

. 
8. In accused's room, she drank a hal~ glass of beer and 


he drank a coca cola. He went ~way for.about ten minutes. When 

he came back, his clothes were very wet· and, muddy. · He went 

into the bathroom and came out wearing different .trousers and · 

no Shirt. At this time Miss Jefferis was seated.. in a chair. 


·Accused 	sat in another chair and looked at a. :magazine. Remark
ing that she looked tired·, and .inquiring whi .she _didn't use the 
bed, he too):c her arm and "simply propelled me., to~rds the bed". 

- 3 
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She laid. down. He inquired. ·.)·Jb.ether she wa.i).~d like pajw:Las ~ · She 

, 	re)~ied· in the .negative.·· He suggested it 1'JOuld be more comfort-. 
able with her. shoes off.·:_ Sile <agreed, and he· started to help re- .. · 
move them. IIe· s'uggest~d ·that

1 
'she would. be much More comfortable 

without lier· belt~ lie unbuckled the belt and then left the room ' 
(F(•. 16J •. 

. 
She became dxowsy.· · . 	 . 

9. .Acc<.lSed left the room for about ten to fifteen Illinates. 
U_pon his returri he switched off .the light, saying, nLie;hts out"~ ,::. 
The"next thing .L knew ha.was on the bed and had putihis arms ~ .. 
around me and. held me to hi.ta". (R. 17 J. She sat up and said, · 
"No •. · What are you doing?" He said, "You don't mind if· I p.lay. ·· · 
with you a little". She said that she did mind it very mtich ..\ .. 
indeed, and got up.· Aceused becfilile very angry and said that he . . . 
was "damned"- if she ~uld go on the plane,~, that she could~collect: .. 

·her togs.and go by train (R. l'ijJ. She-·pu.ton her shoes·and belt·<:;' 
. and. he put .on: a bush-shiI·t. · They went ._to a·weapons carrier,. . 
which he drove. to the airfield. Lieutenant Bryan was in 'the of- ... 
fice•:(R. 19J.: Accused, had coolies take .her luggage -an<;l'carry it.: 
to the _car. Sh~ told accused, that she had asked Lieutenant Bryan 
if she might wait ~ri. the airport, and that, he had said she c·ould • 

. .Accused 	said; ~So you still thib.k you are going on the plane. ·. 
Well 1·:you are very much mistaken"·. He walked over. to Lieutenant . 

. Bryan.. arid told. him .to scratch her name ott the: manifest, that 
she· had- the wrong authority~·. Sb.e said the authority had been 

·-correct the previous· evening. Aco\.tsed said that ·was /neither here ~-
nor: there' that it was wrong for that night (li~ 20). ' - .. · . . 	 . . . . ', 

) . . .., ' ·. ·. , . : . . : .. . " . ; . .. . . . . ... 
1 lO~ .Leaving the airport·, accused drove ·at first·· along ·the 

. road o\Ter'-which. they b:J.d. come from l~ew Delhi, ;but in- e. littJ,.e . 
· · while Sergeant· Jefferis noticed that they -v1ere on a deserted <_ ''.'.; 
' , road~" Sh~. had· been in l~ew .'Delhi only on'ce before in 1940 for _ ·. · 
. _ about·.a··week:. The road was.- strange.· Soon, she not.iceQ. a .wl1ite · ·"· 
· signboard; reading "To 1.1uttra" ~ She told aceused that this was· . , 
-.a·,·v~ry- round about way .to New.Delhi.·: lie replied .that he was tak--. 

ing her· ror ·a- joy rHle.· _She asked him to _turn. a.round, and take · ·'··\. 
her back .to Central Court. "·He . turned the car around and drove · . ·' 
back about a mile :and: a. ll.ait (R. 21}, then reversed the oar, · '·. 
turned off the roa.d,· went" up a tracl::: a few hi.tndred feet lR. 22 J; ; 
and swung the car 'around: again. . . ' '. . 

... ' ) 	 ' ......... 

. ~· I ''-	 • ..,·, • -. 

" i1;: :Accused turned -:the· lights out and-·saia; " 11we:-8.re ·now 
forty-six miles from Delhi. Your 'luggage -.is; in- the back •. You 
can get out· and "you c·an walk home or you cari iconie ·back to 'm:y · 
quarters· and be a· nio e; girl, and I will. se~ -that you are put ·on 
the·plan.e and you oan .go'·baok.to'Jorhat"~·<:m~ ..s·aid 1that she·\' .. ·. 

·'<yould find it :rather/ di1;'ficult.'wa'lltlneLs.rid pro:Oably _would' not-';, .. .__ 

4 
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arrive befor._e 1.1ornint;. "',.ltllou~:;11 it w;:-_ti-. still r>.··ni11 :: '"' ...... e ~ · d8 1
t ' t ' l - ( - -... b' ..,.u. a

ll2 sne wou u. walk .d.. 2J), but as~;:e d hi:ili to let her rern.ain in 
the car until it q_ui t ·rainint;. 'l'hey s~t ti1ere a bout 25 n.;.inut;es · 
for the f'irst 1'i fteen .:::inutes in silence·. Accused smoked and ' 
said nothing. 'l'hen he 5ot out oi' the tr·uck, ·went to· tlle· b£l.cl;: and 
threw out her luggage. Liss Jefi'eris tried to sta1·t the car but 
could 'not. 8he lic.;.d previcusly driven truc.::-:s but not one like 

- that. l'io cars·, vehicles or people pC.ssed the olttce 1,;l.ere the 
tr·uck was parl-.::ed although she sm; a. train t;o by- on -chc trac~;: 
about three hundred feet &v;:;;.y. S:i1e had no idea ',;here they were 
(R. 24). H.e said, 11 You con get a taxi". Sile inquir<::cl v1ilere, 

and. he ansv.e1·ed, "I/ell, tl.1.ere is u tel<;;phoEo not fax· away". 2.i.1e 

aslced, "How r'ar a~·ay?" Le said, noh, u.bout t;-mr1ty miles". .'.:lhe 

got out. to wall;: (I~. 24). It was. still drizzling. TJ.1e Grouwi 

was soft and· ra thE.Jr wet. 


· 12. As Eiss j"effer.is ·was rc;;;ovin::_; her i'lashliGirt fro11 her 
haversack, accused ca:.;.e arounCi behi:i;i.d her, took her b;y- the 
shoulC:ers anC:. thre\·1 her to the ground l}l.. 25). SL.e strut;;;le<i.. 
"I kicked him as hard as I coul~t and he caugllt IJ.Y hancis anc.i 
J:)innad them ·oei1in;'.i. J:J.":l head." Ee m.G.de no at·te1u.pt to _rel.~ove l.ter 
clothiiig. His clot:W.int; was· not re..:.iaved. She was terrii'ied lJ.i.27 J. 
She asl;:ed him to stop. Acm1sed said it was a case of her going · 
baclc \\!th him to his quarte1·s or re_1ain.:i..Lt; \there· the,.>-' .-.ere. .Sile 
made no rss1>0nse and continued to struc;gl~. .She tried to strm:i.sle 
him and slapped his face as hard as she coulc.;.. .r:o:c unde:q;&r.i.JJ.ents· 
were loose fit ting ca.uli-knic~rnrs. Le 1.;ot on top of h.;:;r. .:.:.11e · 
was still fie;hting v•i tl:. her legs in the air idc~:ini:; hi1.i. l~e 
forced himself between her lE:t;s, pressed the:a v1ide a_flart 8.nu eventu
ally ill.anac-ed to r)'et hhrnelf into s~ch a .i}OSition tl'-'.lt sho was un
able to :rr..ove an;,r""i'm·ther. Her legs v;ere. tT11a/ wiae aJ.)art 11 

• · '?J.1e 
Pain was excruci::itin-=' ·due to tllroillbo-pl1lebitis in her i·iJ1~ let;, 
- ~ OJ l" ',,, _,_
caused by the varicose vein in the broin. She to ~ ac?~c::'- "~-av 

this hurt her so terribly, that s:i:;.e was un~.i.ble to a.o w.1.:..ai:. He i~ad 

"tried--foreed Ille to .:.:.o--tt. iie said. that ller legs \Jere "no . 

lilatter at tlmt ti::J~e". He •1s.s tryint:; to J;)enetrate Wld. b:::,;?t. ;;;ayJ..~ig, 

"Put your legs up higher n. :r!'inall~r lle J?Gnetra~~~. her w_id }n~er-

. course vms · acco~;~plisLed (:R •. 23) •. , .Ai'ter ~b?\lt ~ i1 i:.se~ ~~!_lu.~e:" _ __ 

on the ground they v<ent oa.c.:.c to i:.11e truC..:i.. , ...~.,,~9J_: ....~~e _1.ao;;) _i:u.eea. 

ing. · ~~~er stc-.1.uacL. 0.116. Gl"oin we1·e very sore. u.1.le 11a.d to ,;alk 

doubled up {R. 30). 

D.-. Acc·J.sed put the luGgag_e bac:;: in ~~~e, .. ?~:-·.,.. .'fl~C:~-· ~e..;;aid 

that l::.8 vvruld still p'.lt her.on tne pla.ne? J.~ ·•..!..~ ..... 0 0-:-:-_:.1.:.i.~ "~Pl~ 


0• • .- - d nJ--"",- '·''11"'t '•oes i:.1 -·t ~"'"ean?,_baclc to lus room first. cine asl"e , u...,., '" ...... - _.._. 

lie said; "You know very v1ell what it neans • Ir' ;,ou are ~ nice~ 
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... girl· yo~ will go on the plane." She ·.said "no"~-.: she -w~uld not. 'He 
said.-that be wculd take her back to the..flat'if she·wanted to.go 

. there. ·She answered affir...atively, and he drove s~raight there. 
··Upon arrival, he called .the servant_s, who .were '.sleeping on th~ 
. pavement'. to remove th~ lUggage. He left the· luggage at the· 

1 .·.bottom of the st.airs and she went ·up alone: (R•.JO)_._,_ Vlhen~·'she 

got upstairs, she missed her handbag. ·.1 . · ' 


·. , .- . -14~· · S~g~~t--: J:ff~;is ~o~d lliss· Vanderhurst wbat, had . . 
happened (R. 31) •· lliss Vanderhiirst ·called ·ca.ptairi Rolfe;, British · 
APM, who crui.J.e to tbe ,room. Miss Jefferis had undressed ··and was , .. 

·about to get in bed,_vmen accused1appeared about,40_.mfuutes, · 
later. · lie -came in; said Miat he was sorry; tbat '.the plane.· was ·, 
leaving in 40 :minutes, ·that· he would. put her· on it and· promised ·· 
·that"nothing would.happen"~ She said she wculd not.go~- He said 
she could take Captain Rolfe and .Miss .Vanderhurst• with him .if •. 

··she -did not believe in him.· When $he persisted in her 'refusal, · 
I 

he· said, "Well, to hell with the.two or, you", .-.8.lid. left' the .r·oom~ 
. ·.~·., . ,.._... · , . . I , ,' ' ,· 1 .>.' '{ ~··~--~ .::·:·,_~·.··; •. · -.. 1° ••• - • ,· •• 

1 

.,,,-15. :. Captain Rolfe obtained ·two .Americo.n ·enl~ted 'military:
·police, and in a little while Captain· Sherman ca:!ll.e {R; · 34) .... ·S:tie 
got in_ the car with them and af:ter driving for~.a..boiit '8.n hour .and 
a hal:f ·they foUnd the place where she had been • ..: Her handbag .was 

.· · •still lying on the ground. It was then about daylight (Ii.. 341• · 
•/ . ' ' •. '.' ' .. ' : ', :- '. f ' .... 1 ,.t'·· '.' ~:._~~ ,.·t!'·:.'_j.:.; '- ,"; :·'~'.~.·I /' . 

. 16. Eiss Jefferis' dress was 'muddy. ang.. stained.: with blood•. · 
.. Her collar ornament. was :missing•. Her underwear. {Eros .. , Ex~ .. 8) . 

. .., : were adLlitted in evidence (R.' l60:...16lh· ..A.stain on ,the -under
·wear had darkened from red since. 25 June~ ··The .Pin ot the Burm.ese 
lion was still in the collar of the Uniform although' the badge' had 
been broken away from the pin· (R. 161}. .She pointed out .mud on · 

,, . the shoulders and lower· part ·or 'tjle· a.r·ess (H. 162). She insisted 
·~ that they did. not stt or lie. on a cloth at the time nthe thing . 

·happened". (R.' 163). · . - · 
: 1 •••. . \,. -~ 

17.:< The ,..Prosecuting ·witness was subjecte'd to a very search
. ing and a very clever cross examination (R:. 35-78} by the defense . 

counsel, a distinguished lawyer of exceptional attaimnents arid.long 
practice in a large city. · In the course or this exam.inati6~1; the , 
attention' 01',the prosecuting witness was called ::to portions.of .her 
testimony at the·. investigation made· of ·:th'e charges ·p'lir,sµ.ant to · 

.. ·JSI 70. In no iillporta.Ut particulars, do· her ab.swers.;o·n:.cross· .ex'.'"'-.'.. 
· amination appear to be at varianc.e with .her testJ.moey on direct •. 

• 	 r' : • " ' ~ . . ... ..( ·•. · •' I ! , . . . ' \, ..; ' ~ . 
1 •• 1. 
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or at the hearing before the investigating· officer. In some 

respects her ansvrnrs on cross examination ·were more damnin? to 

th~ ,th?ory of ~he d~fense coun~el than her. testimony upon ~x... 

a.;JUnation by tne Trial Judge Advocate. On cross examination 

she stated that she felt. that her life was threatened and re~ 

go.rded it as bein3 in jeo.mrdy cil though accused did not b·y words 

indicate any intent to kill her if she did not cease her resist..: 

anc~ (I~. 74-75 J. She insisted th.at she was badly frightened, but 

awll1tted that there c.s:w.e a tir.ie ·when she ceased to stru...gle. She 

testified: · 	 0 

(By defense} It is a fact then, is it ~-~iss Jefferis 
that there cc:;..me a tii.1e when your :mind said "Ho" but ' 
your body said "Yes''? 

.A.• 	 ::y body did not say."Yes" ~illir1gly. ·It was forc_ed 
on :me. 

n 
"\,• 	 But there was a time v.rhen yow;- body did say "Yes", was 

there not? 
A. I gave in, yes. 

Q,. You gave in? 

A. Yes. 

Q,. Arni ceased to str__,:_t;gle?

A •. Yes. 
Q,. Now long after that did he have intercourse with you·?.
A. 	 Straight. away." 

._She then test'il'ied tlL.t v1hen accJ.Sed began intercourse s~1e was 

\m.aple to ·wiggle or twist and tllut she never willingly gave in 

to''hi.m. · 


18. Although a defense objection was sustained to the 

question~ "iliss Jefferis, had you ever h~d sexual intercourse 

prior to this occasion?" (fi. 81 )., a physical exar:U.nation of l1dss 

Jefferis was ruade 011 the followin.; day by Captain Christopher 


·St. 	Johnston, RJ~.~C, Surgeon to His :SXcellency, the Co:m:ru.ander in 
Chief Ini.iia. The exruliner is a graduate of l:lirmingha::n. 1:edical 
Colle~e vii th 9-1/2 years senerjil medical practic~ in. England· p(. 91) •. 
Such examination revealed fresh blood on the labia nunora, ana. 
a freshly torn ruptured hyluen, which was still bleeding. She 
was not I.:lenstruating. The blood was not menstrual bloo~ {.1.~.92J. 
Dr. St. Johnston testified -that as long as a v10.u'JE.n re11ains a 
virgin the hyr.nen contin'J.eS to be intact. The conO.ition of the . 
vagina'was such as to indicate that pene~rat~on ha~ bc~n ef~e~t- . 
ed within a few hou:rs preceding his e:x:8llllnation. J.n his 01nuion, 
she was a virbin prior to the hymene'al ruJ;>ture (ii. 93) • 
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This physician ag~ln examined Miss Jefferis, .at the req_uest .·of ~er· 
mother, on 29 June 1944. Then he f'ound a .br'U;i.se on the back 6t , 1 
each shoulder and a bruise on the right buttock, each about an 
inch or an inch and a half in diameter (R. 94J. iie. did not 

,notice the bruises upon the examination.of 25.June {R. 95J.···• 
' ' , •:. 

' ' · 19.• : Portions .of the testimony of the accused before· the· . ( .. 
. : . ·officer designated to investigate the charges under AW 70 were 
\{ ·.offered -in ·evidence {R. ·104._113) •. ·At such investigation accused 
· > 'after :beingwarned of his rights under AW 24 and after conferring~ 
·. with his .counsel,_ Colonel Keating, and Captain Robinson (H..: 105}, 

testified that .he told Miss.Jefferis that either she woul~ have 
~ . interqourse with him or she would not ride the plane CR. 107), 

that he instructed Lieutenant Bryan to take her· name off the 
manifest {R. · 108). He stated that he stopped .~he car 150 yards 

· off the· road, put Miss Jefferis• luggage out of the car ~d told 
her, that she could walk home. ·. He admitted that his purpose :in . 

• ·putting her- 1uggage out. and in telling her that . she would have . 
, ·to.walk home from a .spot which· accused described as rather lone

ly and deserted) was ",psychological force" to compel her to ' · · 
change her mind' (R. 110). .He said he did-not know whether.. he . 

' 'would' have made her walk home' but .that . as far.· as she knew, :he 
'.definitely.intended to make' her walk. back if she didn't agree : " 

, · (·R• ·l.10) •.. ·rt was 'between fiv_e· and twenty minutes thereafter .that 

intercourse took place ·(R.· 110) ... ·Accused .further testified at 

stlch. hearing that: the' girF got out: or: the car with the intention


" . of walking7.that·'.she ..1;ried to 'find her flashlight 'in her haver
.'. sack-~d,t~t .at that. ti:m:e h,e ~till maintained the position that 

· she had to> be a ""n'ice,girl"~·or walk (R. 111). -Accused answered· 


. : .. , .. ~y~s". at the· :1nv~stigation, to the question,. "Didn't you feel 
,_, ..''that,consent was compelled by the -threat tba.t you had made under 

'. · force a;nd the· oi~oumstances" •· · . ' .,, , : . 
, ·, . , • ~ , • ~ I· -.. . . . . /' ·. . . ·...•.' . . . \ .. 

· .· 20• Captain·Frank S •. Sher.man,; C?.i~~ n·elhi Area Provost 
Marshal,· met -Sergeant ;fe:f'feris shortly after' hours 0430, 25 June 

. , : 1944. at Mia's Vanderhurst' s apartment. Captain· Rolfe or the 
' ,,... Brit.ish Mili:t~y Police wa._s· :With the two ladies., fii~h Captain ;· 

, I?.olf_e-;Jilss· Jefferis and two enlisted men, he drove out the · :. 
·.. · Delhi.:.¥:utt~a Rea~ '-Seven:{ or 

1
eigb.t miles,·! beyond its intersection with 

Lodi Road...;· About ·0615· .they, looated· Sergeant ·Jefferis 's handbag, . 
· whioh,was ·1ying. on· ,the ground~" Later that morning he went ·out ..~, 
·with Captaill. Lawler:· and found a bronze .lion from which.the 'pin{'_ 
ori ·the ..back had· been· _brokent skilar _to tl:le insignia he la;ter :· · · .· ·. 
saw on Miss Je:f'f'eri~~·r u.rt~ro'tm. . :· ·. ·. ;· .~'. ·.: ·.. · . · · ·. . .-. . 1 , •• ·.' 

_,'·,·..;:·~'."·'. ,.·~<~.,·::·=··-=~-.'~7,~.'_:.:··~::>.·.·,-''1-:~.::· .; . ~r.:·,.·<:::-_.·-·. ~ <.··· '!·:· ·. ·., .....~. ~,..,,;i • _,, 

_ . 21. · .Captalli' Geofrry~Rolfe 'found :tire marks .about 4 feet "~ .. ·. 
-from the spot :wh·ere> the',:h'andbag·).a.y. (-R. :L22) •. , The· spot was. a ' _.,

1.·.·' •. " . ,.. ,· t' , 

·,· .. ···.'::Q ._:_ .··" ::.,··i. ,7,<' . . J '1.· 
'\· ,. ,\ ,. ~, .··.' ::..':, \· ·.·~·~" • ;'._,.r ~ 

~ ., .. ·- ·'·~· 
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~lairi. or :w.ai"dan, with.bushes in so.L:;.e places and stones und earth 
1i;i others, -~??ut l~ m~les from Connaught Circus, Uew Del:n.i. 
.L1eutenent. D:7an,, .ti.ss1stant -P. and T. Officer at \lillingd.on lur
port, t.esti~:i.ed -~11at only ubout f'ifteen :w.inutes intervened be
ti.yeen ~lle ti:0.e :men accused and :.iiss Jefferis checked in at the 
airport and their return, al though vfuen they first caIJ.e in the 
plane was not ~XJ:)ecte~ ~til 3:30 (H_. 131). Vlhen they caLle back, 
accused :told Lieutenru1t Bryan to cancel tlle passage until "He 
told rn~ to put her- on". Liss J"efferis said, ·"Well, it wa~ 0.1;:. 
lust night", accused responded, "Just cancel it until I tell you 
to put her ~on". (:i1. 132) 

22. Accused had no juxisdiction over Lieutenant Bryan and 
no authority to eithe1~ direct him to put a name on or to take 
it off the-. :rn.nii'est (R. 133}. Lieitenant .Bryan did not scratch 
her narn.e ofi' the uanifest {~,;.. 133} • · 

. 23. On the morninc of 25 June; hours 0930, Captain Edward 
J. ·Lawler, in charge of the regional CID office of the ·'11lleater Pro
vost 1:arshal, tallced ...-n. th accused in the presence of Captain 
Rolfe, Captain Sherra.a.n, and accused's colillilanding o!fic.er, 1.i:ajor 
Coyne, and another officer. Accused was warned of his rights 
under the 24th AW and advised that the serious charge of rape 
·was being urged against him and tba t he didn't have to answer 
questions or say anything. .Accused stated th&t he was willing to 
tell his side (R.-137). He stQted tbat he had not had sexual 
intercourse vvith I.Ciss Jefferis or anyone else on the nicht before 
{R. 137). Accused handed over a nair of trousers (Pros. Ex. 2J. 
There was a red stain inside the t'ly. One of the trouser legs 
vms torn. There was a tear in the drawers of accused's under
wear (R. 143). There was mud on the trousers (H. 144). .Accused 
said that on leaving the air;_;ort he took :W.ss Jefferis directly' 
by way of the ldng Geore;e l,:e.i..J.orial and Curzon Hoad to Coi~naught 
CL·cus and at no t.1.w.e left the .J;l>ain highway. lie stated that the 
mud stains on the ::nees of his slac::Cs and the elbows of ilis b"l-!-Sh 
shirt were acquired by falling in a cl.itch. The next a1'te~n~?n 
Captain Lawler ac-ain talked with the accused vi.lo eX]:l1.'escea. ius 
willincness to r~ice a further stateilient. In the meantime, how
ever the investi

0
"'at ion had been turned· over to the Ins_pector 

Gene:a1 (R. 150). In the oricinal interview accused s~a~e~dtild'at 
i.:iss Jefferis too1iC her slioes off loosened her belt ana. .1.ai . own 

... ' • 1... t h d tr. t"on his bed, tl:..at he lay down beside her:,· but when . .ue. ouc e i. . 

8he objticted and becm,_;_e peeved; that she see~ued w1ll1~ Uf to· tne . 
point v1llen he put his fi11c;e1: in and then she we.s not willing ! 

(H.. 154J. 
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EVIDZlirCE ON l3IDw:.F OF ACCysEn ·. , 
\. . . \ 

24:~ :on 26: Jun~ 1944 a.'ccused wa~ exfilruned by Captain San
ford Press; MC, Captain_ Samuel ·E. Way; MC,- and ·captain Timothy_·
A., Callah'.an, HC ~ · · Uo scratches, abrasions or marks of any nature 

... indicating violence· to his body or injury of any kind were dis
_.. _oo'vered -lR; 168, -173, 174h · ·· · · · · 


-~ . ~ . 

. ·25 •. Afte~ e~:P1iclt wa.r.nins as to his rights, accused was sworn 
and testified~ --He.is 25 years old, :and has a wife and one.child. 
IIe has ·been s.tationed in India since 16 !1!a.y 1943. · He -had been 
recommended for the· air medal and :or the DFC. - ln .r.iay· 1944 he 
came to DeliiL as Statiori operations Officer. He w~s introduc.ed . • 
to li!iss Jefferis by Captain Varga. Either she. or Captain Varga 
asked ·about a ride to ilor.hat at the expiration of her ieave, six 
weeks later. Accused s·tated that it could possibly be_ arranged 

. (R~ •182 }. About the Wednesday or Thursday before 25 June, a 

· British.Captain came to the airport inquiring for "Lieutenant 

.$arver19 .: He· said; -"I have got a note fro.m one of your girl 
friends" •. ~-AccUsed did not lmow about vrhorn the of'ficer was tlilk-
ing. ;The·notewas.from Sereeant Jefferis, wllb: gave her address-.· 
in New. Delhi· and inquired about ·the plane ride.. ·Accused told the · 
Britis,h officer he would gE'.t. in touch with her -the next day.. ·. , 

.... ()' ~ - ·,}· 

. .··:26~,· About nine o'clock.the-next morning, Miss Jefferis 
' called accused on the t elepllone · (R. 182), and _late that after

.' noon he went to see her. The door of the. apartr.:..ent .was open, 
arid· after knocking,; he stuck h'is head inside and saw Kiss Jef

.. _f'eris :11~:ng;·on the bed~·. He -went over and. tapped her on the 
. .. shoula.er. .She 1 wore a •green WAC· dress, winch was unbuttoned. 
' .:.'~he, ):1~ ·her legs O°!er: ~he bed, and walked around.' the end, . 

·.;.buttoning .her dress J.ll his .Presence•. Then' she put on n_er snoes. 


·: ::She .asked him to have a seat and inquired about a l'lane ride to 

. \,_Jorha.t-. .-(R~ 184). He asked her to come. out to. the airport that 
. ; ·<-nt~ht :to .arrange ·.the -passae;e. .She. sUgg;est ed that' midnight was . 

· a:n:odd'hour.: -He' told her it_ had·to•·be;Q.one on the "Q,T". He in
. '-<.vi ted '_her to dinner with' him and to see the show. She~ asked' if 
', sb.e could bring Miss Vanderhurst along. . . ;., 

4 

, • · : • .• ,' ; '. ' • ! ·: .'. , ··~< :.:~ ·~ , ..... • ';"' • '; ' • ' • 'o :. , I ," ,. ' I , • , ~ • • ( • , , 
/ 

·..: ,_'/.if.'~ The riext.·:eve~i~g at 8il5; \vith ·Lienltenant Braden ac

.· "cused ·called, ·.at the Central Court. · Braden drove them to·. the 


· , · afrport.'. Miss Vanderhurst sat' in' front with him and Miss Jef
feris in the back. with accused.• , At' :the· airport they met Captain 
Brewster who Wit·h·accused.-ahd the_girls went to:his room. Miss·. 

-: Vanderhurst suggested- that she liked _the' place and would. like to 
'...._ l - " • 

: ;' •.· 
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come out.and be ~ccused's barmaid. They ·had dinner and saw the 
motion picture. During tb.e •movie he had his hand on 1::iss Jef:t'eris' 
lme~ {R. -1~6} •. Then they went back to his. room for :c;iore d.rinl;:s. . 
1.'lhen accuse~ got out a carton of Philip Morris Cigarettes, 1ass 
Vanderhurst suggested that she -li!i:ed that 9rand and would like 
to have a carton•. Accused SUL;gested, that they were. hard to get· 
and tba.t "it woulci · co st her plenty". They talked with Lieutenant 
Bryan' and~ arranged the passage (R. ~188). The plane was to leave 
at 12:50 A. ].~. and they were told to be at the airport. at 11:.30 
to weigh in Miss Jeff'eris and her bags. . 

·2s. On the way back to Connaught Circus Captain Press and 
two nurses got in the oar. It was necessary tor miss Jefferis, 
accused, Uiss Vanderhurst, and Captain Brewster to ci·owd into the 
back: seat~. Accused had his arm dra_pec;l over the back seat and his 

.hand ;on Miss J"efferis' shoulder. He squeezed her. There vra,s no 
·indication of qbjeotion on her part. When they got out, L:iss 

Jefferis said tbat she was very grateful, Accused re:w.arked that 

he wa~ t~red of doing something for everyone and not get any

thing in return (R. 189). Either !l:!iss Vanderhurst or lliss Jef- · 

fer is said, "You will be repaid", or "1.laybe you will get' so.u~e

thing". Accused couldn't recall the exact words. 


29. Accused picked hliss Jefferis u9 about ll:JO the next hight.
9n .the way to the airport, he told her to sit close to hifil. l~e _put 
his. arm around her and drove with one ar.m. He played with her 
breast,. tb.en let his hand '.drop down to her thigh and stor.:1ach 
and"fiddled'around a little bit". There was no indication of any 
restintment on her part. The plane was delayed by the st;orrJ. and 
turned baclc to Agra when about ten minutes· from .the field (~1. ~92). 
Accused- told Miss .Jefferis that it would be three· to seven 110.urs 
before the plane came back {R. 19JJ. They went to his ro9LJ. alone. 
She made no remonstrances. She accepted a C::Jl of beer• .ri.e -.;ent 
out' and .called operations. On the way back he slipped in a dit_ch . 
(R. 194). · In the bathroom, he put on a clean pair of pants· lie 

wore no .. shirt and was na:rnd from the waist up (R. 195) • 


·30. The accused as:rnd lfiss Jefferis if she wanted to lie 
' ' down. Sl~e ast:ed "What are you going to do?" Accused said·, "Don't 

worry.'about ne".· He helped her oat of the·chair and.to the 'bed •. 
· lie fu::ioled wi tll. her shoes. She undid one and he undid the other· 

He asl·:ed ·if she wanted to take her• belt off .and reached dovm to 

.unfasten it. She said there was a safety pin in it ~'·reached 

over,-~took the pin out and handed ~t to him. He J.t:3-J.~ ~':mn on 

the bad beside her and be"'"an "olaying around, playinb with her 

b~easts,· playing with her

9 
legs-* * * un~erne~th ~1e:r:: dress, ~-~ 


·that went on for a little while" (R. 19:J}. ;:;he maa.e no prouo... t. 
I 
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He was not sure whether or not he ldssed her once (R. 196). He . 
had his hand on f!er _private parts. They were there five to l'ifteen 
ndnutes. "After piddling arounq a while, I became passionate, or 

. rcou.rse, arul .. I tried to roll over on top. of her or made the motion 
to, and she ·said, 'No, you don't'; or something ,:like that. r 
said, 'O.K.; if that's the way you want it', and I sat up on the 

·bed" (R. 196}. ·She didn't state any reason. Accused concluded 
that she "wanted to let. a guy plaY around a bit and that was all". 
There had. been no resistance until he had rQlled ·over on top .of ·... 
.her. He told her, "If that's .the way you want to play~, or "0 .K. , ·. 
I can play that way .r;iys·e1f. Get your shoes on and put .your belt 
on and go down and get .your bags and I will take you back to· the. 
airport" •. "I asked her =two or three times if she. had oha.nged her 
rtlnd"1 (If. 197). 

;,-~ 

31. Acclised got help ,to load Miss .Jefferis' baggage back · 

in the car and then went into the P & T O:ffice where she was 

talking to Lieutenant Bryan. · He went over and .said to her, !'Are 

you ready to go?" and she said, "No, I um. going to stay here ... ar+d 

ride the plane".·- Accilsed said, '!I don't think you are" or "No, 

you are.not" •.Then he said, "Lieutenant Bryan, .take h~r naaie off 

the manifest until I tell you different". He walked out, followed 

by Miss Jefferis and got into the driver's seat {R. 197}. She· 

asked if all her baggage was in the car and, upon receiving the. 

answer "Yes", got in. Ee drove oft, and turned down .Lodi Roa·d 

(R~ 198). It was .sprinkling. ·· 


, 32. ·As they rode along, the girl inquired if accused was · 

going to m..::.ke her ride the train; and said tba t it would take 

her almost a week to get to Jorhat and that she would get into , 

trouble. He didn~ t answer arid drove on down Lodi Road and turned 


, on to the Muttra Road toward Agra (R. · 199}. He drove,. as he~. , · · · 
thought,. between fifteen and twenty m.f.les. T,ti.en Miss Jefferis · . 

. asked,· "Is this necessary?~ Accused answered; "Yes, if you want .... 
·to go back by plane". He ·drove on. After passing the 'Bradapur · . · 
. Rest H9use he turned around and then tu.rneq into a side road I:,,,·
"a piece" and parked. the oar. . . · . 

. 3). Miss Jetferis. as~ed aoc·u.sed why he stopped. . He said> . · 
"Don't you know?. You have changed your mind, haven't you?" $h~ 
answered,· "No". ·'He said~. "You haven't?" She said "No" •. ·Accused . 
said, :"'~ell, 11.oney, you can. get out of ·here and start walking; . ·... 
.~ou are only forty-two miles from Delhi and it won't take you long~~ 
accused got .out of the. car, lit a cigarette, took her baggage out,., .. · 
came back to the tront,of the car and asked her if she was ready to 
start walking. She said, "You aren't goint; to make me walk in \thi~· 
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.. 
·rain~ are you~ I vli.11 catch pneuru.onia". lie said "It isn't 

raini'ng hard a1d you v1on' t cc..tch pneumonia b.l. t it· you want 

to, 'you· can sit here until the rain stops": · lle' asked why 


. she wouldn't submit to his ai'fections. Sb.e said that she · 

didn't knovv him ·well enough, didn • t even know llis first na..m.e 


· (R. 200). . he s:a:oked another cigarette. Yf.nen he put her baggage 
out, he slipped.on a condor.1 lH. 199J. It stopped SJ?rinkling. 
They got out of the car~. She said that one piece of her bq;gage 
wu.s ·still in·tbe car. 'l'hen she got a flashlight out 01' the 
haversack and hmded it to him. Ee flashed it .i:n the car and 
saw a steel to~, which he rei:1oved. 

J4. Then accused turned., as if to wali-c back to the car. 
l~ass J"efferis said, "Vvait a minute". lie said, ".r'nat•s the 
matter, have you changed your mind?" She said, ,,.iihat -else can 
l do'l'' · .tle saiC, nwell, you can walk". 'l'hen he took a long 
piece Of cloth and handed it to her·. She ·spread it on the 
ground. He sa.t on the cloth and she sat down beside him. .tie 
fondled her legs :t'or two or three minutes and then· got- in- be
tween the legs and on top of her. lie kissed her and played 
around with his hand under her dJ..'ess. These prel.lm.inaries · · 
lasted two to five minutes. Then she asked, "Row about the 
bacl;: of the truck?" ..~ccllsed said that it was wetter in there 
than it was on the-ground. She saiu, "Let's move", and they 
lilOVed around lengthwise. He tried to have interco ..:.rse with her. 
11.Lt wasn't the :most cowi'ortable place in the world." At i'irst he 
couldn't accoupl;i.sl;i. anything. Then with her right band, she 
helped to insert his penis. At first her legs were across the 
calves of his legs. He asked her to move them higher up and she 

·placed them up around the small of his back. lie didn't f'orce · 
her legs up. 

35. • Accbrding to accused, Miss Jefferis did not screruu., 
shout, call out, ~-Urangle him, slap his face, push his shoulders, 

. and did not wiggle or tvvist in an effort to get away, but only 
in the act" (R. 202). On the ground, .she put up no resistance 
of any kind. Ee did not c;rc..b her ~·the shoulders and push or 
pull her down ~o. the ground and pin or hold her hands down qver 
her head either during or prior to intercourse (R. 202) ·-- nu.:1ng 
the act of coition, her left hand'was. around his bac~ •. ce_did 
not rem.amber where she placed her right hand a.:rter aidin3 in 
the insertion. She did s.p.y that he was: hurting her (R., 203 ! • 
After tllis, he put' her ba'gg;age back in the car, helped ller in 
and drove toward: the airpor:t. 

· ,36. As they neared· Lodi Road, accused aslced, "You still 

' . 
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want to riO.e the plane, don't you?· Do.Y?u,want--to go the air 

port"(n She said her hair wa.s messed ·up,·-~~· maybe she had betteI 

go to .. her. apartment~ He. suggested that she·_could fix· it up at· 

the barracks• She· thou.e;ht it wculd be· b~st: to~ go back to the

apartment. Since the plane .V;Ould not ~E{there.,':J.lltil early"morn-. 


. ing and he ,could come back and. get her, he took her- to the apart
. ment. ·There were several na:tives .there.• ·He awakened one to take 

her luggage up to her room and carried so.me of_.it up to the steps. 
· · Aft_er som.e talk,· he went back to· the airport• 

37. ,A littlewhil.elate.r;·accused,wen~-bac:t>: to· the apart 

ment. When he got there, the lights wer!3·.on,_and l.li.ss Jefferis 

was combing her hair. Miss Vanderhurst was, dressed •. Accused 


. stoo.d in the doorway .and.said~ -"Phyllis,· the ·plane will be in at 
.. 3:30 if you want to come· and go. on the plane, ,get your bags and 

we will go ·out". 1uss ·va.nd.erhurst said,. "Don't you tliink you have 
. done .enough'?" ~He answered; "No ,.-r ha.ven',t done anything". She 

said, ,''Well ,,4ge1if out•. lie said, ~ am not talking to you.· :t a:m 

talking to ?hyllis •·". Miss .Vanderhurst said, "Get out."· Accused 

said,· "~hyl'lis, do :you want to ri'1e tbe plaue? You ca:g, oring 

Miss Vanderhurst and Captain Rolfe with you lf. you want to". 


_·she ma.de no answer., Miss Vanderhurst said, "Get· out" again and . _ 

· that she was going to call or had oalled the K. p•·s. _ Accus·ed saic., 

. "Well you can call the M~P' s; I haven't done anything out of the 

. or.d.inary." T'.nen she repeated again, "G-et ·out". · Accused said., 


"Go to h"ell" or words to that el"fect •. He went bacl;: to the air 
port (R. 204). \ ' 


JS. On cross examination accused testii'ied t:rJat so far as 
'operations. were concerned his only superior was .his co,;:i:~ndint;; 
officer (R. 207). He adJ:dtted that he. had told 1Iajor Burton · 
that ·.he took Hiss. Jefferis' shoes and belt off and put the safe

.	ty pin on the mantel 8Ild laid down beside her and, sto.rted play
~_Ag .witb. ~E:l:r: breasts and legs (R•.215). On cr·oss e.xauination~, a day 
atte~--~direot t' he state.d .that in his room; ·the lady did not re· 
fuse in words to have sexual intercourse. "She just seeaed t;p 
me· like she couldn't. make up her :.Ulind" ~ i-:e did not recall 

·that she said, "No, you don'tn but admitted that he :might have 
fiO testified on.direct exarai.nation the day before (R. 217). He 


·stated that ho told. her it .:might be two hours or :more before a ·· 

~plan~ cau1e, but when rer:U.nded, recalled that on direct examina
.tion he had said that he told her that it 11lit:;l1t be five to seven 
,hours \li.. 218). :rle did not re:ru.e..:n.ber havir.1.b told• lLajor Burton, · 
"We then sat .down· on the ground; ·I put. a rub·ber on, ,Pulled her 
dres·s up and began· playing around. n \I..... 224) • he adfilitted 

14 .



WAR DEPARTMENT 


BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 

WITH THE 


UNITED STATES ARMED FORCES CHINA BURMA INDIA 


' 	 Jla,ving said to ~he investigating officer that he got no satisfac
tion. He had had an emission, but it was not the best place in 
the world to have an intercourse '(R. 226). When they got back to 
her apartment, she did ~ot request that be take the.luggage out. 
He just took it out. He did not then know, but thought- that she 
would-still go on the plane, as she bad to be back on the 26th. 
Back at the airport, he laid down on the bed. He.got to think
ing about the plane and called Lieutenant Bryan who told him that 
it was at Agra. He. put on a bush jacket and drove to Miss Vander
hurst 'a apartment. 

39. In rebuttal Major J. B•.Burton, IGD, testified that ac
cused was warned of his rights and made a statement to him, in the 
,course 	of which accused stated that all he could get in was the 
head of the penis, that. he couldn't "do· any good"·, and he got up
and said, •What the hell, let's go back". Accused stated to Major
Burton that when he told Miss Jefferis the plane might be in, she 
said that her hair was messed up and she would have to get dressed; 
that he told her that •she could come out to the barracks and get
cleaned up" and she said, "Well, I don't know", and accused said, 
•Go to hell"~ and started to Central Court. He told Major Burton 
that at the Central Court he took her bags out, woke up a native · 
to carry them and put her handbag at the door. She asked if he 
had seen it. He answered that it was on the steps, said good

.night, 	and drove away. Accused also said that Miss Jefferis took 
her shoes off and when he asked if she wanted to take off her belt, 
she removed the safety pin herself. Accused made the following · · 
an8Wer to the following question by Major Burton: 

"Q. 	 At the time you stated you laid Miss Jefferis on the 
ground, did you have her consent?" 

A. I don't know exactly what you mean by that question."
. 	 , 

40. The testimony of the prosecuting Witness and of the ac
cused bas been summarized in greater detail than is usual or per
haps necessary.. It her testimony is true, there wo~ld seem to be 
no question concerning the guilt of the accused under both charges
and specifications, while if accused told the truth he is guilty of 
Charge II and of so much only of the finding of guilty under the 
Specification thereof as was approved by the reviewi~g ~uthority, 
but not guilty of Charge I and its specification. The court saw 
and· heard both the accuser and the accused. It was in a position 
to observe and carefully study their manner and demeanor while 
testifying, their apparent candor or lack or· candor, their ap
parent truthfulness or untruthfulness, as well as the substantial 
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interest which both had in the determination of the cause. No 

cold typewritten record can reproduce these factors. For this 

reason the law has committed to the court and not to the board 

or review the responsibility ot judging the credibility or wit

nesses and the determination of controverted questions of raot. 

llhere there is sufficient evidence to make it improper for· a court 

to grant a motion for a finding or not guilty at the close ot the 

evidence on behalf of the prosecution, the weight of suoh evi

dence and the ertent to which it is contradicted or. explained

by the testimony on behalf ot the accused. are questions exclu

sively tor the general court :ma.rtial and the reviewing authority 

as well as for the confirming authority in a case such as this. 

Findings of guilty in this respect are not reviewable by the 

board ot review. All will agree that there is substantial evi- · 

dence·to support the findings of guilty. (CM CBI 10, Martin;

CM CBI 109, Wri~ht). The vital question in the determination ot 

this cause is W. ether certain errors during the trial prejudiced.

the substantial rights ot the accused. 


41. Miss Anna ·Vanderhurst was a prosecution witness. Miss 

Jefferis was a guest in her apartment when in Delhi. She was 


.the first person with wh'om. the prosecuting witness.talked atter 
leaving accused following the affair on the Delhi-Muttra Road. 
After she had described the .appearance at that time ot Miss Jetteris,
the trial judge advocate asked, "What did she tell you then!" Ob
jection was sustained to this question on the ground that conver

sation outside the presence of the accused was hearsay and in• · 

admissable. l41ss Vanderhurst was then asked whether Miss Jefferis 

made any complaint at that time. The answer was "Yes". (R. 86)

She ns then ~eked what kind of a complaint it was and answered 

that the complaint was that Lieutenant Sarver had torced himself 

upon her. She was asked whether Mis& 1efteris told her other 

details about it to which the witness answered, •She d~d.• We 

do not believe that the .soope or the examination in relation to 

the complaint or the answer of the witness exceeded the bounds 

set by the rules or evidence. Underhill' s Criminal Evidence, · 

4th Ed., p. 1255 lays down the applicable rule as follows: · 


•The fact that the victllii ot a rape was weeping, or 
that she was excited and unnerved, or that she made 1m- , 
:mediate complaint, as well as when she made it and to whom.,'
being material and releT8llt to show the commission ot the 
crime, may be proved as original evidence on the direct ·ex
amination or the prosecutrix as not violating the rule ex- · 
eluding hearsay evidence, or of ariy other witness. It may be 
shown that the complaint was made, where and to whom it was 
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ma.de, a.nd tha.t some person was accused who must not be named. 
But, in order for the complaint to others by,the victim of 
rape to be admissible, 1t must concur with the indictment in 
unities or time, place, aot and actor. The details of what 
the prosecutrix said, and particularly the name of the person
she accuses of the crime can not be proved -on the direct ex
aminat~on, unless the complaint is so closely connected with 
the time or place of the crime as to foxm. a part or the res· 
gestae." 

, 
'!'he foregoing rule seems to have been extended~ although but 
slightly, so as to permit mention of the name of the party complain
ed against (CM 228891, Robnett, XVI BR 359,364) •. The testimony
concerning the tact of prompt complaint by Miss Jefferis was proper
and d~d not prejudice any substantial right of the accused. 

42. Colonel Kitchell Jenkins, ~A, was ordered to investigate
the charges prior to reference for trial, in accordance with the 
provisions of AW 70. He was a witness for t~e prosecution. Over 
repeated objection or counsel for defense, the ~rosecution was per
~tted by a series ot highly leading questions (R. 106-112) to 
elicit his testimony concerning specific questions put by him and 
accused's answers thereto, in the course of the investigation. On 
cross eDllll.ination the law member refused to permit defense counsel 
to proceed in the manner which he had ruled to be proper as to the 
trial judge advocate (R. 112-llJ). The defense was entitled to 
show any and every answer made by the accused during his interro
gation by the investigating officer, which would tend to explain,
qualify or modify the erteot of the questions and answers brought 
out by the prosecution•. I~ 20 .Am. Jur. 464, the rule ls stated: 

. •rt is an elementary rule of law tbat when admissions 
.of one on trial for the commission of a criminal offense 
are allowed in evidence against him, all tbat he said in · 
that connection must also be permitted to go to the jury,
either through cross-examination of the witness Who testi
.fied to the admissions or through witnesses produced by the 
accused. Moreover, the fact tbat declarations ma.de by the 
accused were self-serving does not preclude their intro
duction in evidence as a part of .his whole statement, if they 
are relevant to statements introduced by the state and were 

. made on the same occasion as the statements introduced by
the state. There are decisions to the effect that error in 
re:t'using· to permit a defendant in a criminal case to cross
examine a witness for the prosecution, who has testified 
on direct examination to an admission by the defendant, to· 
bring out the entire conversation in which the admission 
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was ~de including parts favorable to the accused is cured 
by the t~stimony of the defendant in his own behalf in which 
the remainder of the conversation is given, but there is · 
authority to the contrary. Moreove~, the truth of exculpa
tory matter in an admission of one accused of crime, which 
is introduced in·evidence by the state, must be presumed
unless its falsity is shown." \ 

Although the ruling or the law member:'\Va.s erroneous, it does not 
appear that.it could have injured the accused. He testified fully,
freely end in_ great detail. He was not denied the opportunity of 
presenting his version of the· affair •.. In the course of. his testi 
mony, he explained and limited the admissions ma.de in answer ~o· 
.the questions of. the investigating· officer. His testimony was 
. just as effective, as his self-serving st~tements in the course 
of such investigation, some of which were actually testified to 
by Colonel Jenkins.(R. 112). The trial judge advocate sought to 
offer in evidence the complete transcript of the questions put 
by Colonel Jenkins and the answers ma.de thereto by the accused, 
but defense refused to acoept his proposition to that·effect (R.108)•
·Such proposal wa~ renewed, but it was not accepted (R. llJ). There 

. was nothing to prevent the defens.e from offering the complete
transcript of such examination. No such offer was made. We do 

,not see how the improper ruling in question could have affected 
.the outcome of the case. 

43. We are unable to understand upon what theory defense 

counsel vigorously asserted. at the trial his supposed right to 

cross examine the prosecuting wit~ess concerning her opinion prior 

to 24 June 1944 as to whether or not it was physically impossible

for a man to have sexual intercourse with a woman against her will 

(R. 77-78). We have sought diligently and have been unable to 

find any :precedents which would warrant cross exemination concern

ing the former belief of the prosecutrix on this noint. In our 

opinion the ruling of the law member was .correct: · 

· . 44. During the cross examiriation. of accused,· the trial judge
~dvooate·questioned him in an effort to show that on a previous
occasion he had been punished by his connnandinc; officer under Article 

1or War 104•. In answering one of these questions, to which there vvas 
no objection, the accused said: · 

. "Under Article 104 I was supposed to be punished, but 
Colonel Renshaw withdrew all the charges of all the officers,
the three of us, and we were not punished". 

17ccused was then asked if it was for.making a false statement,.but
the question was not answered. When this subject was r.mr
sued further by . the trial judge · advocate in a.n .. ef'fort 

to ascertain the nature. or the charge, the defens~ 


.. lS 
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objected (R. 233) • .An argument between the trial judge advocate 
and the defense counsel followed at the end of which colloquy the 
court was closed and when it re-opened the law member stated: 

"The objection of counsel for the defense is sustained. 
The court is instructed to disregard all testimony and state
ments by the Trial Judge Advocate relating to any offense 
alleged to have been committed by the accused prior to the 
case on hearing, and the same will be stricken from the 
record. You may p:z:oceed" (R. 234). 

Further argument ensued concerning the same subject and at the 
end of' this argument the law member instructed the court as 
follows: · 

"The remarks will be stricken from the record and the 
court is instructed to ;disregard the ·remarks tha-t were ma.de. 
You may proceed" {R. 235). 

A ruling should have· been promptly made excluding the questions :: :: 
and answers relating to any punishment accused may ba.ve under- · ·;, 
gone under AW 104 but in our opinion no substantial right of ac- · ·: 
cused was adversely arfected by the argument in view of the in·
structions or the, law member .to the court. The law applicable 
to the question here presented is clearly stated in 24 c.J.s. 
page 938, par. 1914, where it is said: 

"While error in asking or allowing the asking of 
questions which are improper on cross-examination is 
in many instances prejudicial and reversible error, par- , 
ticularly where the evidence is fairly evenly balanced, 
such error is not a ground tor reversal where the rights 
or accused are not substantially prejudiced thereby~ 

Thus, such error, except where it is extremely preju
dicial, is not a ground for reversal where it was correct
ed by prompt e.nd adequate instructions to the jury, suob: 
as instructions to disregard the improper questions; nor, 
except where the question is extremely prejudicial, is 
such error har.mful where the.question was no~ answered, 
an objection thereto having been sustained, particularly
where the court promptly instructed the jury to disregard -. 
the question or to draw any inference from it, or charged ·C 
that the jury were to be governed solely by the evide~oe., 
admitted; * ,.: * " ' ~, 

·'' 
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It instructions to disregard an improper question are sufficient 
to eliminate the effect on the minds of a jury, surely it could 
have no less effect on a court composed of men of .such high
character and intelligence as the members of this court. .After 
a thorough examination of this record and careful consideration 
of all of its contents, we feel that the scales of justice could 
not here have been inclined against accuse'7. by the erroneous of
fer ot proof. We therefore hold that. the ··hstantial rights o~ 
the accused were not substantially prejudi .u. 

45. It vras strenuously urged by the defense counsel in 
support of his motion for findings of not guilty under Charge I 
and its Specification, and in his final argument, tha~ Miss Jef
feris voluntarily submitted to tlie adva.TI;ces of the accused, how
ever rude and unseemly such advances were and however greet the 
psychological pressure upon the prosecutrix. It was contended 
that she did not resist to the utmost, and that in the end she 
consented to the congress. This contention was based in part on 
the fact that no marks of a 'physical struggle were apparent upon 
the body of accused, when he was examined by the medical officers · 
on 26 June (H. 168, 173, 174). While it may seem unusual that no 
scratches, abrasions or marks of any kind were found upon the body
of the accused at the time of such examination, nevertheless such 
fact does not appear to us to be necessarily inconsistent with 
Miss Jefferis' version of what took place. She swore that she 
slapped him, that she attempted to put her hands around his neck 
to choke him, that she kicked and that she struggled. Much was 
made by counsel at the trial and subsequently by the judge advo
cat~, Air Transport Command, India China Division (who disquali
fied himself as staff judge advocate in this case and submitted 
a memorandum opinion in support of a plea for clemency which is 
attached to the record) of the following cryptic answer of Miss 
Jefferis to a remarkable question by defense counsel during 
cross examination: 

~Q. It is a fact then, is it Miss Jefferis, that there 
came: a time when your mind said 'No' but your body
said 'Yes'? 

A. My body did not say 'Yes' willingly. It was forced 
on me." 

We consider it strange that able defense counsel did not follow 
up these answers with more specific questions. It is even strang
er that the trial judge advocate did not seek by appropriate ques
tions to clear this feature up on redirect examination. It may be·, 
however, that both the trial judge advocate and the defense coun
sel regarded as unnecessary a repitition of the evidence of the 

. overpowering force employed and fear engendered by the brutal con
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duct of accused :from which her evidence shows she was powerless 
to extricate herself. 

46. A :frequent recurrence to :f'unda.~ental principles is con
ducive to the proper administration of military justice. Rape was 
a felony at 9omm.on law, and consisted in unlawf'Ul carnal knowledge
of a woman by force and without her consent (CM CBI 245 Francis 
et al.). Naturally, the force and violence necessary in rape is 
relative. The age, size and strength of the parties are factors 
to be considered. Enough force to overcome a woman's resistance 
is indispensable to proof of this crime. Such force subjects the 
unwilling victim to the power of the assailant so ihat in spite
of her objec_tions, he has sexual intercourse with her. It is not 
necessary that the rapist beat her into insensibility or that · 
the force be such as to create apprehension of death or great
bodily harm. It is enough if the act be accomplished with suf
ficient force so as to be against the woman's consent. When a 
woman does not consent the law implies force, and it has been held 
that the mere.force of penetration is sufficient, where there can 
be no effective resistance because of incapacity to make such re
sistance (52 C.J. 1018-1019). The prosecuting witness in this case 
was 5 feet, 4 inches in height. She weighed about 124 pounds. · 
The heigh~ and weight of the accused are not stated in the record, 
but the court saw both him and her and vras in a position to judge
whether her relative size and strength was such as to have enabled 
her to have nnde more effective resistance at the lonely spot 
on a mere trail or track in the middle of a maidan or plain, to 
which she had been taken by accused over her protests. The evi
dence is such that the court reasonably could have inferred that 
the prosecutrix resisted until further resistance was useless, 
considering the place, the time and the other circumste.nces 
shown by her testimony. Yielding to overpower_?-ng force is not 
consent; it is submission (CM 236612, ~' 2.XIII BR 67, 71; . 
CM 236801 Smith et al., XXIII BR 129, 1)2)~ One of the greatest 
of British judges long ago wrote: 

"It must be remembered, that it (rape} is an accusa
t.ion easy to be ma.de and hard to be proved, and harder to 
be defended by the party accused, though never so innocent;" 
{I Ha.le, PC 635) 

Sir Matthew Hale :f'urther remarked in the light of his experience 
tbnt a court should: 

. I 

"be the most cautious.upon trials of offenses of this 
nature wherein the court and jury may with so much ease 
be imp~sed upon without great care and vigilance; the hein
ousness of the offense many times transporting the judge 
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and the jury w1th so :much indignation tbat the7 are oTer
· hastily carried to the conviction ot the person accused 
thereof by the contident testimony sometimes ot malicious 
and tal~e witnesses.• (I Hale p.c•. 636) 

Testing the evldence in this record with conscientious regard tor 
the above legal maxims, we are unable to escape the conclusion 
that the cwrt ws thoroughly justitied in belieTing fl'om the evi
dence that the accused committed the ot:rense charged in the speo1
:f'icat1on or Cmrge I, and that the ocnrt was thoroughly warranted 
in concluding that every element or ti. offense ot rape was estab
lished.· 

47. Every·member of the court concurred in ·the findings ot . 
guilty and in the sentence (R. 261). While under the established 
procedure it .bas been required merely that the record show the 
concurrence only or two-thirds or the members or the court in the 
findings ot gu11ty, and of three-fourths ot the members of the 
court in a sentence such as that here adjudged, the reaord in 
these respects properly conforms to recent War Department directives, 
published after the recent holding 1n a habeas corpus proceeding
of a federal· district court that the conviction of an ottense tor · 
which the death penalty migh.t be imposed must· be b7 unanimous vote,

·regardless-or 	the nature of the penalty actually imposed by the · 
sentence ot the court. 

4g. Th~ court was legally constituted. The sentenoe which 

it adjudged was authorized by law. 'rhe court bad jurisdiotiou of 

the sub jeot matter ot the offenses charged and ot the ·person ot.· 

the accused. No errors injuriousl7 atteoting the substantial · 

rights of the accused intervened upon the trial. .An appropriate

place of confinement, however, shbuld be designated b7 the eon-· 

:firming author!tJ". '?he Board ot Review is ot the opinion an4 . 

accordingly holds that the record ot trial is legall7 auf1'1o1ent 

to support the tirulings of guilty and the sentence aa mo41tie4 

and oontlrmed. .£? . ) , . · · 


(/_Q ·M.(}, , , h,4ge ilTOOate

~'G.o~ 

' .-1.-·.tt /) ~ 
-:-:-~-_.,,,,:.-..,,,~_,;;;;;;....;..;...__, Judge Adv0_cate -· . 
Itimous T. V entine 	 ' 

~~(_d_i:--ss~e~n_t_i_n..;;.g_)____• Judge Advocate' 
Robert c. van ~ess 
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APO 885 
5 December 1944 

b'ub3eot: Board-ot Review holding in the case ot First Lieutenant. . . 
Clyde C. Sarver,0-793540, 1307th AAF Base Unit, India
China Division, ATC. 

· To : Assistant Judge Advocate General, Up, IBT, APO 885, 
u. s. Army. 

i. As to the Speoif'ioation of' Charge II and Charge II, I 
concur with the result reached by the senior members of the 
Board of Review but I cannot agree with them on their conclusions 
as to the Specification of' Charge I and Charge I and therefore 
tile this dissenting opinion. The purpose of thiS·opinion is not 
to a.gain swmnarize the f'acts. This bas been ably done in the 
opinion or the majority of the Board of Review. Rape is most 
reprehensible and as stated in the majority opinion is an accu
sation easy to be made and h8rd to be proved and harder to .be de~ 
tended by the party accused, however so innocent. It must not be 
forgotten.that no matter how censorable, reprehensible or out
rageous the conduct of accused may be to the sensible and ordinary
mind, yet it.the intercourse in r~ct is with consent, it matters 
not.it the woman sought with might and main to protect her virtue,
it at the last she finally Qonsented, as distinguished from sub
mitting because of' the uselessness of continuing·the struggle,
then the ottense has not been made out. As stated by the Supreme
Court1of the United States in Mills v. United States, 4l Law. Xd. 
584; 

"'!'he orime itself' is one of the most detestible and 
abominable that oan· be connnitted, yet a charge ot that . 

,..,.,. nature is also one which all judges have recognizeg as easy 
to be made and ha.rd to be defended.against; and it has been 
safd that very great caution is requisite upon all trials 
tor this crime, in order that the· natural indignatio~ of 
men which is aroused against the perpetrator ot such an out
rage upon a defenseless woman may not be misdirected, and · · 
the·mere charge taken for proper proof of the crime on the 
part or the person on trial". . . 
2. The case as made out by the testimony ot Miss Jefferis 

alone is such that it would warrant the conclusion of the court . 
that she was the victim of rape. The Board of' Review cannot, ot 
cour~e, weigh evidence. That is the function of the court-martial, 
the reviewing authority, and, as in this case, the confirming
authority. We are limited to a determination of whether there is 

' -
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sufficient evidence to support the findings of the court and if 

so whether any errors exist that prejudice the substantial rights 

ot accused. 

3. Accused admits having intercourse with Miss Jefferis but 
contends that it was with her consent and aid. She, on the. other 
hand claims she was raped by force and·violence and against her . 

·will: 	 It is necessary to summarize briefly some vital important · 

tacts as disclosed by the· testimony of Miss Jefferis. Sh~ was 

terrified (R. 27), very frightened (R. 73), asked him to stop

(R. 27), screamed (R. 72), continued to struggle and got her hands 
around his neck (R. 27), she tried to strangle him (R. 27), but 
did not squeeze as bard as she could and she could have squeezed
harder (R. 68). She kicked his shins as ha.rd as she could (R. 69).
He pinned her hands above her head (R. 27), released them and she 
pushed on his shoulders to push him awa;y (R. 28}. ·There had been 
no penetration yet (R. 75) and he did not hold her hands over her 
head all·of the time of the congress (R. 72). The lower part of" 
the back or accused was beneath her knees (R. 28). There then, c.ame, a· 
time when her body said "Yes" but.her mind said "No". Her body
did not say "Yes" willingly. lt was forced on her and she gave in 
and ceased to struggle. ~he never willingly gave in and by that 
meant she never consented in her mind (R. 77).. From ·t:J.e foregoing,
there is evidence tbat. she did struggle valiantly tor a while to 
protect her virtue but it also appea~s perha~s she did not use · . 
a-11 the force and means at her disposal and command. 'i1his especial
ly gains credence from the lack of any marks upon accused when 
examined the next day. It is not exactly clear as to her meaning
when she testified that her body said "Yes" but her mind said . 
"No" nor is it clear as to her exact meaning when she stated · 
that her body did not say "Yes" willingly, but that it was forced 
on her, and that when she gave in there was no consent in her 
mind. To me it is inconceivable that any person as terrified 
and in as g:reat pain as Miss Jefferis testified she was, could 
come to a state where her body would say yes. With this in mind 
I am of the opinion that the foregoing language is certainly
susceptible, and reasonably so, of the meaning that though she 
knew from her training and rearing that intercourse was wrong 
outside the marital state and that therefore her mind never actu
ally consented, nevertheless,at the same time, her passion became 
aroused by the attentions of the accused forced upon her against
her will and she came to such a state of sexual emotion and ex
citement· tha. t her body said yes, that is, consented, and that · 
controlled by passion which pverthrew her reason it was then 
that she gave in, ceased to $truggle and engaged'in the act.of 
coition. 	 ~ 


~ 

4. In tre la.st analysis the determination as to this was 

a matter for the court-martial and ·not for.us. However, accused,· 
' 
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in all tairne$s, was entitled tO have the facts presented to the 
oourt-mal"..tial in such a manner that the court •s deliberations 
would be UI1in~luenced and not beclouded by any other evidence 
that would increase the natural indignation created by the naked 
charge itself. He, too, should be permitted every opportunity
within the law to complete his defense and cross examine in a 
proper manner, any witness that may appear against him. It 
as it is contended, Miss Jefferis was raped by force and violence, 
the evidence is sharply in conflict on this point, since the ac
cused had testified that the intercourse was with her consent 
and assistance. Under such conditions, it there· are any errors 
they must be closely scrutinized, and it it be found that they
substantially prejudice the accused the record must be held legal
ly insufficient. · · 

5. Colonel Jenkins, investigating officer, was calle_d and 
testified tor the prosecution. Over objection of defense counsel 
he was permitted to testify as to particular parts of the testi
.mony given by accuse~ at the investigation had pursuant to AW 70. 
ITpon cross examination, defense attempted to ask the witness 
concerning other portions 01' the same testimony. The trial 
judge advocate objected stating that the matter about which the 
defense was questioning consisted of self-serving declarations. 
The court sustained this objection. 16 c.J. page 571 states as 
t'ollows: 

"It ls well settled that, where either the state or 
accused introduces part of a conversation, transaction, 
or writing, the opposing party is entitled to introduce 
other parts or the whole of the conversation, transaction, 
or writing; • + * Limitations to the rule are that the ·evi
dence ottered must relate to the same subject matter, and 
must explain and be necessary to a full understanding of 
that already introduced". 

At.page 634 it is further stated: 

"While evidence of an admission, if complete, is not 
to be excluded because the witness called to prove it did 
not bear or understand the whole conversation, and the state 
is not required to prove ~he entire conversation or writing 
i~ which the admission was made, yet where the writing or 
conversation is an entire and connected one relating to the 
same subject matter, the whole of it is admissible, and 
where the state has proved part, accused is entitled to 
~rove the remainder, even though it is in his favor, as 
where it comprehends his explanatory, exculpatory, or·self
serving declarations; * * *'· 

J. 
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At page 6.39; 

"The self-serving acts and declarations of accused 
are not admissible in his behalf, unless they are part 
ot the res gestae, or unless they were done or ma.de in 
a transac.tion or conversation part of whf.ch already has 
been introduced in evidence by the state". 

20 Am. ,dur. page 464 states: 

"It is an elementary rule of law that.when admissions 
of one on trial tor the commission of a criminal ot:f'ense 
are allowed in evidence against him, all that he said in 
that oonnection must also be permitted to go to the jury,
either through cross-examination o:f' the witness who testi
fied to-the admissions or through witnesses produced by
the accused. .Moreover, the tact that declarations made 
by the accused were self-serving does not preclude their 
introduction in evidena~ as a part o:f' his whole ~tatement, 
it they are relevant to· statements introduced by the st_a.te 
and were mde on the-same occasion as the statements intro
duced by the state. There are decisions to the ·effect that 
error in refusing to permit a defendant in a criminal case 
to cross-examine a witness for the prosecution, who has 
testified on direct examination to an admission by the de
tendant, to bring out .the entire conversation in which tho 
admission was made, including par~s favorable to the ac
cused, ·is cured by the testimony of the defendant in his 
·own behalf in which the remainder of the conversation is 
given, but there is authority to the contrary." -

6. I am of the opinion that the proper manner ot proof , 
would· have been to introduce the whole statement, but the court 
in its discretion having permitted the prosecution to take parts
of such statement should have granted the same privilege to the 

. defense upon cross eX81111nation or the witness. Sustaining the 
prosecution 'a ob·jectioil was error as it prevente~ the accused 
trom presenting explanatory matter concerning things gone into by
the trial-judge advocate, nor was such error cured by the testi
mony of the accused as he did not testify as to the remainder ot 
tbat statement. · ' · 

7. Upon the objection ot the defense when the prosecution
queried in regard to part of the testilnony, the trial judge ad
vocate ·stated: 

"It counsel has no objection, we are willing to put
all of Lieutenant Sarver's testimony into the record, it 

- 4 
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that ie what he wants. We are merely pointing out what we 
consider are admissions against interest, but it counsel 
would prefer that we put in all ot Lieutenant Sarver's 
testimony as given before Colonel Jenkins, it is perfeotly • 
agreeable to the prosecution"·· 

Defense oounsel answered: · 

n• * ~ Of course, I cannot on Lieutenant ~rver's be
halt', accept any such proposition as that. My pqint at this 
stage of the game is that counsel is asking him about a 
specific line of questioning, as to whether Lieutenant ::Sar
ver instructed Lieutenant Hryan to talce her name off the 
manitest. ffe asked two ques~ions about it and then he 

· skipped two questions and went down to another one. My 
point is that if he is going to be permitted to ask these 
questions, to which I again object,·I think that he should 
purs~e it one question after another in the same manner it 
was pursued before the Investigating Officer". 

When the defense attempted to ask Colonel Jenkins questions in 
the same,.,m.anner as permitted by the prosecution, the prosecution
objected stating: 

"We object to- these self serving declarations. Counsel 
has put in one prior to this. Apparently he is going into 
self serving declarations, and they are improper on the part 
ot the defense. It is new matter and entirely self serving 
declarations of the accused". 

Further argument ensued and prior to sustaining prosecution's ob
jection, the prosecution further stated: · · 

"I ·might say on the part of the prosecution, we have 
ottered and are perfectly willing to put in all of the record 
or Lieutenant Sarver's testimony. We have no objection 
whatever to putting it all in, but we do not believe that 
particular self serving declarations or the accused may be 
put ~n to strengthen any case he may have. We think it is 
improper at this time. I em willing, however, to put all 
or the testimony in, if counsel has no objection". ·. 

Thia was not a formal offer of all of the testimony of Lieutena~t 
Sarver before the investigating.officer. A formal offer, if ao~ 
oepted by the court over any objection that might have been made 
may have cured the error, but in the absence ot this the ruling _ 
or the court was clearly erroneous. 

- 5 
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There is a presumption of harm arising from the existence 

ot an error oommitted by a trial court against the party com- · 

plaining, in excluding material evidence on a trial, especially

before a jury.· It is only in cases where the absence o~ harm 

is clearly shown from the record that commission of such an · 

error against a party seeking to review it is not cause for the 


\reversal of the judgment. (urawford v. !!.:.!:!.:. 53 Law. Ed. 465) 

S. Over the objection of the defense the court admitted in 
evidence a written report of Captain St. Johnston, a British 
medical officer, which was made to His Excellency the C in c. 
This.was clearly incompetent as it was an attempt to bolster the· 
direct testimony of the witness and also includes clearly hearsay 
testim~ny. This was error and perhaps not in itself substantial 
ly preducial but considered with other errors in the record it is 
a faotor which when considering the record as a whole tends to 
prejudice his substantial rights. 	 · 

· 9. The most serious error occurred when the trial judge ad
vocate was question!ng accused about prior punishment under AW 
104, and in order that this error may clearly appear, it is deem
ed necessary to quote at length from the record in regard to this · 
proceeding. 

"Q. Lieutenant, have you ever been punished tor any violation, 
any military offense, before? 

A. 	No, sir. I have never been punished.
Q. 	 Have you ever received disciplinary·action, a reprimand 

or 	fine? 
A. 	 Under Article 104 I was supposed-to be punished, but 

Colonel Renshaw withdrew all the charges of all the of
ficers, the three of us,· and we were not punished.

Q. Do you recall what the charges were? 
A. 	Yes,_ sir. 
Q. 	 Was it tor making a false statement? 

Defense: That is objected to as immaterial irrelevant 
improper in form and no proper foundation l~id. . '• 

Prosecution: If the court please, we are certainly en
titled to know, by way of cross-examination in the nature 
of ~esting the credib1lity of this witness, as to whether 
he is telling the truth now or not as to whether he has 
ever been punished. 

Law Member: Objection overruled. 

- 6 
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Prosecution: Or received a reprimand or tine. 
. . 

Law 	Member: Objection overruled. 
. ' 

Defense: I call the attention ot the court to th~ point
that that,was not the question• . 

Prosecution: Read the question, pleas&, Mr. Reporter. 
(Ques~ion read) 

Law 	Member: Objection sustained as to tbe to:rm ot,the
question. Will you rephrase your question. . 

Prosecution: Yes. 

Q.. (By prosecution} Do you recall r~oeiving a.letter trom 
Colonel Renshaw setting out the nature ot any o:t'tense b7 
you?. 

Defense: 'rhat is objected to as immaterial, irrelevant,
highly prejudicial and improper in every manner. . . 


Prosecution: We still maintain, sir, that we are entitled 

tcS know. He says he was chl:lrged and they were withdrawn 

We are entitled to know the circumstances in order to test 

his credib111ty'as a"witness here. 


Law Member: Objection overruled. You may proceed. 


Prosecution: Will you read the question, please. 


Q~ 	 (Read by the reporter).
A. 	 Yes, sir. I received a letter. 

Defense: I move to strike out tne answer as immaterial 
in 	this proceeding, not.properly proved·an4 no :foundation 
laid. · 	 · 

Law Member: ·Ob jeotion sustained as to the :form ot the · 
question, and the answer will be stricken. The question 
as propounded does not state that it was an alleged ot
:f'ense. In view o:f' the statement o:f' the witn~s- that he 
was not punished, therefore the otten$e must be an al 
leged ot:f'ense. 	 : 

De:f'ense: Now I ask.that the court be instructed to dis
regard all this line of questioning on the ground that it 

.is 	improper, immaterial, irrelevant and highly prejudicial. 

- 7 	
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I feel and I must state on the record, that the intro
ductio~ of this line of questioning carrying the in- , 
nuendos which it does, cannot.very well be cured by such 
a direction, but I still ask that the court be directed 
to disregard all of the remarks of counsel and all of 
the questions and all of the answers on this line ot · 
questioning up to .this point. . 

President: The court w.tll be cleared and closed. 

(The court was then closed, and upon reopening, the trial 
prdoeeded as follows:) . 

'President: The court will come to order • 

• 


Prosecution: Let the record show, please, that all or 
the members of the court who were previously presen~ are 
now present; that the accused is present together with . · 
his counsel; and that the members of the prosecution and 
the court reporter are also present. 

Law Member: The objection of counsel :tor the' de'fense is 
sustained. The court is instructed to disregard all testi 
mony and statements by the Trial .fudge Advocate relating 
to any offense alleged to have been committed by the ac
cused prior to the case on hearing, and the same will be 
stricken from the record. You may proceed. 

Prosecution: I do· not want to misunderstand the ruling
of the Law .Member, but I would like to put this question 
to the witness: 

Q. 	 (By prosecution) vo you state now tlat you have never 
received a reprimand or that any disciplinary action has 
been taken against you under Article of War 104? · 

Defense: 'l'ha.t question is objected to as improper in 
form, immaterial and irrelevant, and I press my objection 
to this line of questioning as being highly prejudicial · 
and improper in this proceeding·. 	 . . , 

, 
Prosecution: We submit, if the court please, that this' 
is proper cross-examination to test the credibility.of
this witness. 

Law 	Member: Will the reporte~ please read the last ques
tion. (Question read) Objection sustained. 

- 8 	

http:credibility.of


WAR DEPARTMENT ' 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 

WITH THE 
 (109)

UNITED STATES ARMED FORCES CHINA BURMA INDIA 

Prosecution: May I ask the .Law Member a question off 
the record, or would you rather it be on the record? 

Defense: . Yes. 

Prosecution: Let us keep it on the record, then. Do I 
understand the Law Member to be holding that we-

Defense: Just a minute. .May it appear that this ques
tion is being asked in the presence of the tull court. 

Law member: .I ·think a question of that nature at this 

time is a little improper in view of the ruling.of the 

Law Member. 


Prosecution: Will the reporter please read the objec

tion of the defense counsel and the ruling of the Law 

Member. (ReGord read) Now, if the court please, since 

there were a number of reasons for the objection of the 

defense counsel, may I ask the Law Member on what basis 

that question is excluded? 


Law Member: First let me state, for the sake of the 
record, that if you care to dispute the reason of the 
Law Member; the court will entertain a motion for a dit~ 
ferent ruling by the court provided it is presented in 
proper form. The reason the Law Member rules that no 
previous evidence of convictions either by court-martial 
or any administrative or disciplinary action under Article 
of War 104 is proper at this time, is that it might or . 
might not prejudice the court in their determination of 
whether the accused is guilty or innocent ot the offense 
alleged upon which he is now being tried. '!'here is a 
proper time in military court· tor the admission of any
evidence of previous convictions. 'rh.e Law Member sustains 
the objection tor that reason. In lieu or any law which • 
you might have to the contrary, the ruling or the Law 
Member stands. 

Prosecution: I would 1ike to make this statement to the 
· court, that it is my understanding of the law that we 

cannot introduce, at the time we submit other evidence 
or previous convictions, any disciplinary action under 
Article of War 104. We cannot show the court any pre
vious convictions that have taken place prior to one year
before the.present offense upon which an accused is being
tried. But this is an entirely different situation. We 
submit that this is on cross-examination of an accused 
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and that the c;urt-Martial Manual in substance states 
that .v~ry wide latitude will be given in cross-examina
tion or eny witness and particularly an accused. It is 
for the purpose or testing the credibility of this wit
ness not for the purpose ot showing any previous con
victions or administrative action or rep~ima.nd; it· is 
simply for the purpose of testing the credibility of 
this witness that these questions are bei~g put to him. 

Defense: I object to the remarks of coU.nsel and consi
der that they are only cumulative, only have a cumula
tive effect in endeavoring to impress upon this court 
that the aooused stands on same record, somewhere, con
victed of a violation of Article ot War 104. I consider 
that the remarks are improper, and should not be per
mitted to stand in this record. I ask that they be. 
stricken from the record and that the court be directed 
to disregard them. 

Law Member: The objection of counsel for the detense is 
sustained. The remarks will be stricken from the record 
and the court is instructed to disregard the remarks that 
were made. You may prooeed." 

10. 17 C.J.• page 304 states: 

•so, where defendant is asked it he bas not committed 
another offense against a person named and denies it, and 
thiS, person is called and questioned as to the im.tter to 
impeach defendant, and the admissibility or his testimony
is argued in the presence of the jury, defendant is preju
diced even though the testimony of such person is excluded. 
The improper impeachment of a material witness for defend
ant will in general be.ground tor reversal; especially where 
the evidence ls conflicting on the matters testified to by
the witness whom it is sought to impea~h". 

The argwnent had before the court martial on the admission of 
prior punishment under AW 104 had· all of the effect obtainable 
from open contradiction. and impeachment and it is ce.rtain in 
this case that the:otfer of proof was as prejudicial as the evi
dence would have been if the court had permitted the trial judge 

- advocate to show such punishlll3nt. Even though in the final an
alysis the law member ruled correctly and instructed 'the court 
to disregard this matter, it has, in my opinion created preju
dice in the minds or the court and even though they were instruct
ed to disregard it, such prejudice is not necessarily removed 
thereby. ., · 

11. 17 c.J. page 309 states: 

-· 10 
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. "When an incompetent. question is asked and the court 
· . sustains an objection to ·it, and it is not answered, there 

·is no cause tor reversal except perhaps in.cases where the 
question is ot a~ extremely prejudicial character, or where 
the prosecuting ottioer persists in asking the question•. 

. ' ~ . ' 	 . 

'!'his is what occurred in this case. 
' 

12. On the question of whether error wil! be presumed 
prejudiciali the general rule seems to be that if the record shows 
error it w1 1 be presumed that prejudice resulted to defendant 

··unless it .affirmatively appears from the record that no prejudiue
could have resulted. Nevertheless the presumption of error ma.7 
be ·rebutted by proof to the contrary appearing on the record, a.nd 

.that 	judgment will not be reversed if the record as a whole over
comes the presumption of prejudice established by th~ commission 
or error·a.nd shows affirmatively that no substantial rights of ap
pellant have been injuriously affected. Erroneous admission of 
evidence if it may operate to the prejudice of defendant neces
sitates a reversal of the conviction. The fact thRt evidence 
other than that wh1c~ was improperly admitted is sufficient to 
justify a conviction does not ma.ke1the admission of the incom
petent evidence harmless since it cannot be said what weight the 
court gave to the evidence in reaching its verdict. The review

. ing court Wi.11· reverse a conviotion'where it cannot.be determined 
trom.'the record that the evidence erroneously admitted was not· 
prejudicial to defendant or tb.a.t it did not affect the verdict 
rendered. (See 17 C.J. p. 319) 

.13. The 1.riiproper attempt to show punishment under AW 104 
could not have bad other than the same effe~t as if such evi

, dence:had been admitted. As stated in 17 C.J. P• 326: 

"Nevertheless, striking out or withdrawing evidence 
does not in .all cases cure the error. It frequently oc
curs that evidence of an important character is so strong
ly calculated to impress itself on the minds of the jury 
to the prejudice· ot defendant that a subsequent withdraw
al will not remove the impression caused by its admission, 
,and in this ev~nt the conviction must be rev.ersed" • 

And at page 327: 

•However, instances may arise where evidence is so 
material .and highly prejudicial that no instruction which 
the court·may give will cure the error of its admission, 
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and it has frequently been so held,.: .And it has been . 
held that the .admission or illegal evidence, if' objected 
to, although under an offer to connect 1t with other 
proof that would render it competent, and·although charg
ed out of the case by the court, is a cause for setting . 
aside a verdict unless the court is able to say affirma.
tively that it worked no injury to the adverse :party". 

At 329 it is further stated: 
' . 

•It has been held that notwithstanding the' incompetent
evidence is withdrawn or stricken out arid the jury ~nstruct
ed to disregard it, a conviction will be set aside where the 
court believes that the conviction may have been founded o~. 
the incompetent evidence, or is unable to say that the evi
dence mi:ght not have :af'fected the .result,· or· where incom
petent evidence of great importance iS'introduced deliberate
ly and not through :any inadvertence· on the part of the 
court or counsel". 

14. It is said that the credilH~Li . :;._; testimony ot ac..i 
cused has been severely shaken by- the testimony of. Captain' Law
ler in regard to statements.ma.de to him when Captain Lawler. was 
investigating the next morning. This statement was not under 
oath and was taken under conditions where it is the na~ural ten
dency of hmnan natur'e to attempt to exculpate themselves from any
charge that bas been 'made against them. · Even though this state
ment was not under oath a.nd he later .admitted that he had falsi 
fied to Captain Lawler, such falsity is sufficient grounds .to ' 
v,;arrant the court in branding accused as one who would .not· hesi
tate to fabricate if he thought such lie would be to his benefit. 
On theother hand, they may not have given this too serious con-: 
sideration and lent some credence to his· testimony upon the 
stand, if their mi~ds ha.d not been clouded and prejudiced by the 
attempt to introduce evidence of' prior punishment under AW 104 
for falsifying an official statement. , What. the co'1.rt .. ma.y or ma.y 
not have. done is conjectural at this stage, but accused Wa.s cer

, 	 tainly entitled to be protected f'rom the possible effect of the 
illegal attempt at impeachment~ Such evidence was of a most 
damning character and should not have been before the court; Es
pecially is this true where there are inconsistencies and variances· 
betwe.en the testimony of Miss J"ef'f'eris at the trial and before the 
investigating officer. Several t>t such statements contradict each 
other and would warrant ~he court in some manner to question her
veracity. · · . · · ·· · · · 

15 ... To discredit the testimony.'or .accused by ·improperly. 
attempting to show punisbment un~er .AW 104 for·having p~eviously 
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made a false official statement it could onlybenatural for the 
court to. believe that accused was falsely testifying when it had 
been impressed upon their minds that he had :previously been punish
ed under .AW 104.for making a false statement. The charge is a 
serious one and the conduct of accused was of such a .reprehensible 
nature as to naturally.incense the mind of any ordinary reasonable 
person. Under such circumstances great care must be taken to 
protect the rights of accused and to prevent any matter from ap
pearing such as may warp or misdirect the minds of the court in 
their deliberation. There is grave possib~lity that the minds of , 
the court may have been misdirected. · Wa.s the illegal evidence · · 
which was offered by the prosecution of such a character as 
would ordinarily prejudice the minds of the court against accused? 
Would it reasonably make a fixed impression on the minds of the 
court and influence their findings? I am unable to say_ that it 
did not affect the findings or-that the findings would not prob
ably .have .been different in any event. 

,. 
16. The rule, of course, is that in some instances there 


may be such a strong impression made by improper testimony that 

its subsequent withdrawal will not remove the effect, but such 

instances are exceptional and the case will not be suspended and 


.retrial had when an error in the admission of testimony can be · 
. corrected by its withdrawal with proper instructions from the . 

court to disregard it (CM 203718) Dig. Op. JM} 1912-40, Seo 395 (7).
In a case such as this where the very nature ot the offense is 
ot such nature as in itself to arouse ·the minds of honorable men, 
it is especially important that the record of trial be free from 
error which could be reasonably said to have been such as to have 
even possibly prejudiced the accused in the eyes of the court. 
The trial must be untainted by irregularities of such a nature as 
could arouse the minds and consciences of the .members of the 
court against the accused. Absolute absence of possibility of 
prejudice is essential to the fairness of a trial upon a charge 
sue~ as this. In the last analysis, the great question for the 
court was whether the accused or the prosecutrix told the truth. 
This is a question which no human being except the two parties 
pre~ent at the scene of the affair can ever answer with absolute 
certainty. It was of the utmost importance that the scales of 
justice remained evenly balanced and not tilted against accused, 
however.slightly, by any prejudicial error whatever. The majority 
or the Board concedes that this record is not free from error. 
They hold, however, that what they concede; to be erroneous could 
not possibly have tipped the scales against the accused, and 

.· ~ould'not possibly have caused his testimony to be given less 
weight than would have been the case had the admitted errors not 
intervened. With all due deferenue to them and to the long and 
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thorough study which they have made or this record, I am most 
reluctantly constrained to disagree. I cannot agree that this 
accused has bad that fair and unimpeached trial implied within 
the definition of "due process", which the Art1 cl es of War pro
vide as an absolute right and not as a mere privilege, for the 
most junior as well as the most senior member of the military
service. My conception of military justice requires me most 
respectfully, although most unyieldingly, to assert that the 
palpable errors appearing upon the face of. this record are such 
as to render the record legally insufficient to support the find
ings of guilty of Charge r: and its Specification, and so much of 
the sentence imposed, as modified by the reviewing and confirm
ing authorities, as involves total forfeitures and confinement 
at hard labor for seven years. In view of the testimony of the 
accused, Vvhich substantially amounted to a judic~al confession of 
guilt of the vital elements alleged under Charge II and its 
Specification, it is equally clear that the errors did not preju
dice }1im in respect to the issues presented by such charge and 
specification. I therefore hold the record to be legally suf
ficient only to support the findings of guilty under Charge II 
and its Specification and to support so ·much only of the sentence 
imposed ~s relates to dismissal from the service. 

( ,)J · /}_p"r/ '. (.k, Judge Advocate 
~~~ 
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.CM IBT # 287 (Sarver, Clyde C.) 1st Im. 

BR.itNCH OFFICE OF THE JUDGE tADVOCATE GENERAL with USF, IBT, 
.APO 885, New York,_ N. Y., 2"2 Decem.berl944. 

To: The Comma.ndirg General; U~, ·IBT, APO 885, U. S. Army. 

. 1. In the case. of First Lieutenant Clyde c. Sarver, .. 
0793540, AC, .1)07th A.AF Base Unit, India-China. Division, ATC, . 
attention is invited to the foregoing holding by the Board of 
Review established in this Branch Office.of The Judge Advocate 
General that the record of trial is legally sufficient to · 
support the findings and. sentence, which holding is hereby 
approved and concurred in. There is also forwarded herewith the 
dissenting opinion by one member of the Board of Review. Under 
the provisions ·of Article of War 50~, you nCJ.N have authority to 
order t be execution of the sentence. · 

2. ·Nhen copies of the :published orders are forwarded to 
this office, they should be accompanied by. the foregoing holding 
and this indorsement. Far convenience of reference and to fao,il 

. itate attaching copies of the published order to the record in. 
this case, it is requested ·that the file number of 'the. record 

·appear in brackets at the em of the :published order as follows: 
(CM IBT 287) ~ . 

- I.AM J. BACON . 
lonel, J .A.G.D. .. 

t Judge Advocate General 

' 

Assi 


(Sentence as .u0d.1ned ordered executed. · GCMO 8, IBI', 22 Dec 1944) 


276446 
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..... 

APO as;, 
·12 November 1941+. 

Board of Review, ' 
CM CBI # ,293 

Ul-JITED STATES ) . SEU.VICES O:B1 SUPPLY, .USAF, CEI. 
) 

r V. ) Trial on 9 August 1944 by Gc11"con
) vened at APO 495 c/o Postmaster, 

Private Floyd w. Dixon; ) New York,· N.Y.· Confinement at hard 
37J46926, Company C, ) labor for 4 months and forfeiture 
726th Railway Operating ( of oW40. 00 of his pay per month for 
Battalion. } 6 montbs •. The stockade at Inter

- } mediate Section 2, SOS, USAF, in 
) C~I, Hazelbank, Assam, India •.· 

- - I 

OPINION by the BO.ARD OF H.EVIEW 

BEARDSLEY, VALEHTINE, and VAli NESS, Judge Advocates 


l. The record of trial in. the case of the above ·named . 
s?ldier has been reviewed by the Board of Review which sub
mts this, its o.pinion, to the Acting Assistant Judge Advo
cate General in charge of the Judge J~dvocate General's Branch 
Office. 

2. Accused was tried on the fo:llowing charge am -speci
fication: 

CHARGE: Violation of the 94th Article of war. 

Specification: In that Private First Class' Floyd 
W. Dixon, Company c, 726th Railway Operating Battalio~, · 
did, at Chaparmukh J-.unction, Assam~ India, on or about 
17 April 1944, feloniously take, steal, and carry away, 
one box containing 24 pair of u. s. lu:m.y Officer'~ dark 
green trousers of a value of ~288.00, property of, the 
United States intended for the Military Servic~ ther~of. 

. ~· Accused pleaded not guilty to the c~g~ an~ it_s"sp~ci
f1cat1on. Tbe court f rund him, as to the spec1f1cat1oz;, guilty, 
, except the words_, 24 pair and $288 •. 00, and ~ubstitut1ng~there
for, ·approximately 15 pair and approximately ~180.00; of the et~ 
cepted words .not guilty, of the substituted words guilty, n ,~'C< 
found him guilty of the Charge. Accus~d,was senten?ed to .... d:i;~- ·,. 
honorable discha~rge, total forfeitures, and to confinement:at 

-l 



.• . . WAR DEPARTMENT _) 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL
(ll8) 

WITH THE 

UNITED STATES ARMED FORCES CHINA BURMA INDIA 

hard labor for l-1/2 years. Tbe' reviewing authority approved 
the sentence but remitted that portion thereof which adjudged 
dishonorable discharge, confinement at hard·labor in excess of 
4 mont~s and forfeiture of pay in excess of ~40.00 per month for 
a period of 6. months, and ordered the execution of the sentence 
as th.us modified. The stockade at l.ntermediate Section 2, SOS, 
US.AF,' in CBI, Hazelbank, Assam, India was designated as ·the 
place of confinement~.  · · · ·. · 

..i. 

4. .Pursuant to par. 5, AW 50-1/2, the record of trial was 
examined in the 11ilitary Just ice Division of this J-ud ge Advocate 

·General's Branch Office, which division found it to be ~ot 
legally sUfficient to support the findings and sentence. ~he 
.Acting Assistant Judge Advocate General in c_harge of this Branch 
Office has referred.,. the record of trial to the Board of heview 
for its opinion in accordanc~ with ~W 50-1/2. 

·5. The evide~ce discloses that on 17 April 1944 at Chapar
mukh Junction, Assam, India, the accused and several other sol
diers entered a freight car. -They were looking for typewriters 
(R. 5, 9}. 'l'be car was in an up-gooas train, which had been 
stopped on a siding in the yards before being operated to the 
next diversion point (R. 9, 13). While in the car, accused savi a 
box and a packing list which read, "Officer's 'l'rousers" wllici:1 was 
consigned to l..edo lEros • .Ex. A). Saying, "Tllis is a good. boxu, 
accused placed it on the shoulders of :t'vt. hollis pi. 10, j_Jros. 
Ex. A). . H.ol.lis and accused carried t;he Oox to the accused's 
basha (R. 8, llJ. 'J.'here accused opened the.box. l.n it were ap
proxifilately 15 pairs of green officers 1 trousers lPros •. .Lx. A) 
which we:.:-e worth about $12.00 per pair· (R. 16J. The accused 
distributed the trousers among hi~ fellow soldiers, and retained 
one pair for himself. Hhen he heard that an investigation was 
under way,· he gave the pair which he had retained to an Indian 
boy and his bearer threw the 6.Ul;pty box into a nearby ,river 
(Pros. Ex. A). 'l'here is no evid.ence as to the nfil.l.e of the con
signee· or the box. · 

.6. .from .the foregoing summation 01" the evicience, it mlist be 
apparent to all that the proof is f'atally defective in an es
sential particUlar, since there is no evidence whatev~r tha,t 
the box of trousers was 11 property of the United States ,and in
tended. for·· the military se~vice thereof", as al.leged. in ,the 
specification of the charge. uwnership.must be alleged in a . 
specifica·tion char~ing larceny, -8.ild ownership must be .J?l'OYen in 
conformity with the allegation of the specification. (ld.C11, 192.3, i·s 
.ciars. 149g, 149h, pp. 171-JJ. Where as here, the specification 
l.aiu uncler Jf,l 94, it .is essentiai both to charge and to prove 
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. that_the prope~ty belonged to the United States.and that it was 
furnished an~ intended 1'or the_ military servic~ thereof', (&CM: •·. 
1928,, par • .L5Uh, p. 185}. .Lt nas been:held on numerous,occasions 
by the Judge Advocate ~eneral, and by the Boards of Review con-· 
stituted in the Judge Advqcate Lreneral's Uffice· that ownership 
or such right ,of' pos~ession or interest as, amourits as against' ' 
the thief. to ownership, .is an essential element, which. must be 
charged and must be proved as charged, ·in larceny cases· (CM. 192.._ .. 
952, par. 452 ll3J, CM 133625, .par. 452 (151 and C".ivt 210763, par; 
452 · (22J, Dig. Op. JAG 1912-40). .Lt could· not well be held 
otherwise,, since the courts of last resort in all Of\ the 48 states 

'_consistently hold that to ~ustain ·a conviction tor larceny, 1t 
1

must be proven that· the thing taken was·the· property of- the'per~ 
son cbarged in the indictment to· have been the owner l)6. C.J'. · 
859). The :&'ederal Courts likewise are firmly comm.itted to this 
well-established co.rn:inon law principle (Thompson_ v. united States, 
256 Fed. 616) .; The trousers might have. been the property of the 
United States or the property of the. A;rr.ny Exchange .~ervice,, an 

·instrumentality of the u'nited States~ Had thS- goods been the· 
property of the A:rrny Exch.ange· Service, they would n~t · haye been 
"furni~hed and intendeQ.. for the :military service". -·The box, fo~ ··. 
·a.11 tbat appears to the 'contrary, may have been consigned to a 
British firm in Ledo. In the absence of evidence, a: conviction .. 
cannot be sustained by probabilities, conjecture, or speou;iation. ·. 
Proof is necessary, and it is here wanting,-.- as to owp.ership\. 

7. · We ha.v·e ·conslder~d whether, since the 'Army has. taken 

over the operation of a portion of the .Bengal & Assam Railway, 

it could reasonably be inferred from the evidence that the tak

·, ing was from a car on the sect·ion of the Bengal & Assam Railway 
Which is operated by the United States, and hence. construc:tive
ly from the possession of the ;United States.· No '.such inference· 
seems possible he re. 1 The weakness in such syllogism. is ~hat , 
there' is no evidence in. the record. that the up-goods ~rain was 
in fact operated by the United States or that the. taking _was- on 
that comparatively small 'fragment. of the Bengal & Assam Rai~way 
whi~h .is operated py the United States. ·.. We cannot in~ulge in. 
speculation and assume that the 1 .taking was from a tram operated 
by the Army, or ·even from a train operated by the .. Bengal & · 
Assam Railway personnel on a· part ot the li~e now under the oo~
trol of the Axmy. · The accus.ed ..was presumed to ~a .inn?cent· as 
to each element of tbe charge, .until the cont.rary. was P~~ven... 

'-· . ·.' ' I ·.. ) '; ., .. · ''_· : 

8. This Boa.rd of.Review may not.weigh evidence, and.it is . 
limited to a determination whether there is any substantia.l evi~ 
dence in the record to prove each materia.l allegation of the· · 
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speoitioation. Since there is no evidence whatever, tending to 
prove tlle essent_ial allegation of the specification that. the 
goodS' t~entwere the property.of .the United J3tates and intended.. 
for the military service tbereof', the Board of Heview is · 
necessarily impelled to the opinion that the record of. trial 
in this case is legally. insut!'icient to· support the findings 
and sentence. 

Judge Advocate 

, 
Judge Advocate~dL.· · f'VOUST:4Valentine 

Judge Advocate~· 

http:property.of
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CM IBT # 293 (Dixon, Floyd W.) 1st· Ind. 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL, USF, · India Burma 
. Theater, APO 885, New York, N •.Y., 2~ November 1944. . ( 

TO: The Commanding General, USF, India Burma Theater, APO 885, 
u. s. A:I:my. 

1. Herewith transmitted for your action under Article. · 
of War 50~, as am.ended by the act ot August 20, 1937. (Pub. . 
No. 325, 75th Cong.) and by the act of August 1, 1942 {Pub. 
No. 693, 77th Cong.) is the record of trial by general oourt
martial in the case of Private Floyd W. Di:x:on, 3734 6926, 
Company C, 726th Railway Operating Battalion, together with 
the foregoing opinion of the Board of Review constituted in 
the Branch Office of the dudge Advocate General with the 
United States Forces in India Burma. 

2. I concur in the said opinion of the Board of Review 
that the record is legally insutficient.to support the findings
and sentence. It is my recommendation that, under the 5th · 
paragraph of Article of War 50~, the sentence be vacated for 

'the 	reasons herein set forth, and that the accused be restored 
to all rights and privileges of which he was deprived by reason 
ot the findings and sentence of the court. 

3. ·rnclosed herewith is a form of action designed to 
carry into execution the recollll'.llendation hereinabove made should 
it ~eet with your approval •. 

d. BACON', 
onel, d.A.G.D.,

dudge Advocate General. 

(Sentence vacated. GClD .3~ IB'l', 2 Dec 1944) 
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APO 885, 
14 November 1944. 

Board of Review 
C"ui !BT .317 

UNITED STATES 	 ) SERVICES OF SUPPLY, IBT. 

) 


v. 	 ) Trial by GCM 16 October 1944 at 
- ) Kanchrapara, India. Dishonorable 

Private .Dueward (NMI) Price, ) Dis charge, Total forfeitures, oon~ 
35523699, Attached Unassigned,) f ine:ment at hard labor for 10 ( 
34th Replacement Company. ) · years. United States Disciplinary 

, 	 ) Barracks nearest port of debarkation 
) in the United St~tes. 

HOLDING by the BOARD OF riEVIEW 

BEA.fIDSLEY, VALEHTil'fE and VAN NESS·, Judge Advocate~-

. . 	 . 

. . 1. The record of trial in the case of the soldier above · 

named has been e:x:amin.ed by the Board of Review and-the. board 

submits this, its holding, to the Assistant Judge .Advocate Gen


. eral in charge of the Judge Advocate General's Branch (Jffice. 

2. Accused was tried on the following cbarges and speci~

fications: · 


CHARGE I: Violation of the 58th .Article of War. 

Specification: In that Private Dueward Price, .34th Re
placement Company, did at Bombay, India, 'On or about.· 
28 April 1944 desert the service o! the United States 
.Army .and did :amain absent in desertion until he was 
apprehended at Bombay, India, on or about 27 July 1944.• 

CHARGE II: Violation of the 96th .Article of war. 
~ 	 ' 

Specification: 'rn that Priva-te Dueward (ff.lil) .-P~ice, 34th 
Replacement Company, did, at Bombay, India, on or 
about 27 July 1944 without'authority, appear in 
civilian clothing. 

- J •. Accused pleaded not guilty to all. ch.B.rges and specifi 

cations and ~s found guilty- of all of them·. He was sentenced. 
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to be dishonorably discbarged .from the service, to forfeit 
all pay and_ allowances due and to beoome due and to be con
fined at bard labor at such place as the reviewing authority 
:may dire ot tor 10 years. The reviewing authority approved the 

···~ 1 	 senterioe but withheld ~he order of execution pursuant to 
AW 50-1/2 and. forwarded the record of trial to the Judge Ad
vocate General's Branch Office. The United States Disciplinary 
Barracks nearest tre port of Debarkation in the United States 
was des~gnated as the place of conf.ine:ment. · 

. 4. Accused who is in the military service of the Vnite_d 
States lR. 6) Wa.s a member of casual shipment Code No. RT 250 AAA. 
The company of which he was a :member' had been in a casual camp 
site at Colaoa. Notice was given to board a train which was to 
leave at 2300 hours from Boubay. Accused was there. at 22,JO 
hours and boarded the train but before it left he got off and 
left the area., He was apprehended, brought back, put on the 
train and placed under the watch of a corporal until tbe train 
moved out {R; 7), at which time the corpoI"al left .hi.gl lR. 10) • 
'l'he next day a check was ma.de and accused was found absent lR.7 J. 
he did not arrive viith his group at Camp .Angus (R. 8 ,· 34 J.' . A 
search was ma.de at Camp .Angus but accused was still .absent' lR.SJ • 
.Acc'J.sed acted as if.he were discontented in the military service, 
and not satisfied in his company {R. 9). His company commander 
testified that the official morning report signed by him-and of 
which he was official custodian, contained an entry as to ac
cused, from duty.to AWOL, dated 23 April 1944 {R. 9). un the 
nig.at of 27 July 1944 accused was apprehended ina house at J 
!Upon hoad,. Bm.Llbay (R. 12, 13}. · At tbe time of apprehension, he 
was ·•;earing a white jersey, sleeveless with round neck, and 
white trousers {R. lJ, 20}. The trousers were s:i.lliilar to sailo~ 

. trousers lR. 16, 20). At the tifile he.was also wearing brown 
bedroom shoes {R. 16}. His dog tags and a G.I. shirt were found 
at the place in wilich he was apprehended \R. l'/, .19, 20). 'l'he . 

, clothes he was wearing were not paJamas lR. l3 J •. When appre:'lend
ed accused asi.:ed, "'i~'ho turned me in?" lR. 16, 18). When he was 
being returned to military ous tody, ·he was given an American· 
brand cigarette. He stated, "It sure tastes good; ·it is a long 
time since I had one" {R. 19). The clothes worn by accused at 
the ti:u1e of his .apprehension were put away for safe keeping, but 
were lost and could not be found at the time O'f the trial. \R.22) •· 
.New arrivals at OamJ? Angus are attached to receiving companies 
by replacement attachment orders., Captain l.'rince, of'f icer in . 
charge of the personnel section of' Carup Angus, testified that tl:le 
group of which accused had been a Lle.Lt.;.be:r, was attached. to the .. 
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34th Replacement Company on 3 .May 1944 ,· and that. tlie name o:r 
. accused was_ on this. order: _ This group was ,sent to Kanchrapara · 
· ·to the !'rovis1ona.L Battalion. ·.Accused had been placed on 

special orders on 3 June 1944.: . On Jl May 1944 the. J4th Replace.,;,: 
ment Company transferred all their unass1gned·m.en to the 442nd 

· Replacement Company and Captain' l'rillce :later learned -that· the. 
-.latter company was not carrying_ ac·cused •. At the'. time the J4th , 
Replacement Company transferred the~r. men· to the 442nd Replace- _ 
ment Company they had prepared a. 11st."for inclusion 1n ·their 
morning report for the month of .May and this list did not· have 
the name of accused on it. · Captain Prince checked back through 
the morning reports of the J4th Replacement Company for the~ · 
month of JJ.~ay ·1944 and stated that he found accused "was 'o,n the 
books as being in the area about 4 .May 11 • J..n spite 01~ "that fact, 
when the transfer was made to the 442nd Replacefilent Company, ac
ou~ed 'was not transferred and he was no~ dropped between those· 
dates. .Ln the early part of June, Captain Prince was notified 
by the transportation section that accused, who was on special 
orders to be t'ransferred, could not be located at Camp A".lnchra
para. He notified the. commanding officer of the battalion at . 
Kanchrapara that his records showed accused had arrived. ' The 
Coflrmanding Ufficer of the ~rovisional Battalion inforEed Captain 
?rince that as far as their records showed, accused was not at· 
J.~anchra_para and never had been there. The service record of ac
cused showea that there had been a pa;>nuent of ~10. 00 on 29 lilay 
1944· and a short tli1e later a payroll was returned from the lJro
visional Battalion sit;ned in the space wllere the name of the ac
c-.ised appeared. Captain Prince checl::ed this sigmi.tu1·e against 
the sie;natUl·e on the classification card of accused and conclud
ed that though the sit,natLU·es were silllilar, they were· not the 
SMe. On the classi1'ication card, the signature had an artistic 

· "e 11 made s iill.ilar to the capital 11E". on the payrC)ll, it h~d a 
loop· "e". 'l'he capital 11p11 and the name "Price" was ~de_ dif7 
l'e;rently than that on the classification card •.. On tne c.t.assi 
f~cation co.rd, the upward and 'downward stroi\:es were on ~-J:l.~ sawe 
~u~e. un the payroll, there was a decided loop on th~ . P • Dur
ing the latter oart of ;:rune a· check was made to see if ~anyone 
was c4'awing pay- in· the name' of. accused. No one ob~ain_ed ?ayllient , 
in his .name at the time the regular payroll was ]?aid (R•.25-28) • · 

EVIDENCE 1!'0R 'fl-IE! ACCUSED 

·5. An extract copy of the Consolidated Report of Ch~:r;:i.ge 

lWith·attached roster of 581 colored enlisted men of Code 

RT 250 AAA) dated 3 May 1944-(Det. Ex. A) and signed by th~ 

Personnel Officer at.the 34th Replacement Company was intro
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duced in evidence. The copy of the rost·er attached to the Ex
hibit contains Price's name. 'l1he origin.al of this documentary 
Ji:xhibit was·p;repared in Headquarters, Replacement Depot No. 2, 
sos, USAF CBI, APO 496, by order of' .Lt·. Colonel McCµrdy. A' . 
copy of a partial payment payroll, Code RT 250 AAA, for the mon~h 
of A,Pril 1944 dated ~16 1Iay 1944 was introduced. The Trial ., 
Judge Advocate stipulated to its.introduction with the reserva7 
tion that although the name of accused appea~ed on· the original, 
he did not agree that it was the genuine signature of accused •. 
'l'he court permitted the original exhibits to be withdrawn and . 
certified true copies were substituted. · 

6. The accused elected to remain silent. 

HEBUTTAL EVIDENCE 

7. Sergeant Idar Lyhner, who was assigned to· troop move
1uent section, Camp Angus, on temporary duty at Kanchrapara, 
testified that the group, in which accused shol,lld ·have been;. 
i.vas billeted in two areas, 5-A and· 5~B, known as the Provision
al Battalion. These men were sent out from this· area. at K.an
chrapara on temporary duty to Ordnance, ari.d various other places 
about the camp. Early in June he received an order from Camp · 
Angus upon which the name of accused appeared.· He was v.nable 
to find accused and was told ·that accused was not in the area 
and had never been there. .tie called Camp Angus and was told ' . 
that accused was not there. On cross examination he stated that 
he did not actually have a rollcall taken but that the rrovision•. 
al Battalion did so lR. 31, 32}. The original company commander 
wi.10 accompanied the group from Bombay was recalled and test'i~ · 
fied that upon their arrival at Angus the company was for.med 
and accused Wii.S then· absent. · The battalion. commander and the 
adjutant wer~ notified at that time that accused was not pr~sent. 
{R. 34). . 

8. The record is replete with errors.· It contains a great 
deal of hearsay testimony and reveals several violations of the 
best evidence rule. A careful reading of the testimony of ' 
Captain ?rince and Sergeant Lynner deraonstrates that the g~eate~ 
portion of the evidence given by them is hearsay and is based. 
upon conversations, notices, and 'orders• as to which obviouslY. ' . 
they had no first-hand .knowledge, and -from. records cam.piled · ,. · 
originally from casual si:lipment, Code No .. RT 250 .AAA. Any state
.:nent :uiade to Captain l?rince or Sergeant· .Lynner by p~sons a~ 
either Camp Angus or Camp Kanchrapara as to the absen,oe of. the 
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accused, to which both testified,.was obviously hearsay and in
competent.. '11he list of .. personnel on the shipment code was not 
competent evi~ence to show either the presence or absence or 
the accused. Captain .Prince's testimony to the effect that he 
had checked th_e morning reports of the .34tli. :d.eplacement Company 
for May 1944 ~d fou.~d the. name of accused· on the books as being
in ,the area about 4 ~ay, is not the best evidence. ~he best 
evidence as to this matter would have been the original or · 
correctly authenticated extract copy of such re_Jort. · In the· 
absence of the proper i'oundation, the failure to introduce it 
and the presentation of parole evidence.as to its contents was 
improper. Even though such testimony tended to show accused 
was not AWOL on 1lay 3, the court· as the triers of facts and 
judges of the credibility and weight of the evidence, as is ap~ 
parent from their f'indizig, rejected. this evidence. The court 
was warranted in concluding from all the evidence in. the record 
that accused, in fact, had never been present for duty at either 

·Camp Angus or Camp Kanchrapara. Ci:i.ptain Prince also testified 

that on tvro occasions payrolls had the name of the accused, s.ign

ed on them, but that comparison of such signature~ wi_th-the 

·signature. 'or accused on his classification card revealed readily. 
disce.rnible differences between the 1'orm.er and. the latter. We 
believe that the' pr9per way to have proved this would. have been · 
to· introduce both the payrolls and the olassification card as 
exhibits to be considered by the court. In the absence of any 
objection, we do not believe that.the accused has been prejudiced. 

9. Th.e testimony of Sergeant Lynner as to the absence of 

accused at Camp Angus and Camp kanchrapara is clearly hearsay 

and incompetent. · · 


'' 
10. .Report of Changes is n.'~t a record of .original entry but 

· a mere compilation or summary of other offioial records :made b~ : 
· the personnel adjutant who is not· charged with the duty or. having 
legal knowledge of the entries therein. {See Dig. Op. JAG, .. 

1912-40, sec~ 395 (19J. The court was warranted-'in rejeotin~ 

this evjdence or accused in arriving at its conclusion. 


"" > ~- .• 

11 •.. Desertion is a.bse~ce witho~i',' l~ave aoco~panied by in~.. 
tention not to· return,' and both.· elements are essential to the . ' 
offense. · It is uncontroverted t·hat ·accused was AWOL on 28 April 
1944. Such fact is. amply proven _by the testimony of his company 
COllIDJ.ander •. If absence without leave is much pro

1
l9nged e.l3-d ther.e_ 

·is no satisfactory explanation of .it, ·1 the court will ~e Jt\Sti- : . ,· 
~ied in inferring from the·length of.sue)?. absence in itsell the 
intent to remain permanently absent. The unauthorized abs nae . 
of the accused from 28 April until he was apprehended constitute~ 

5 
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a safficient evidential basis from which the court could proper
l;y· conclude that accused intended not to return. Other l~acts 
further support the conclusion of the crurt. Accused was appre
hended in other than military clothes, in a city wherein an Army 
installation is maintained. Although. the opportunity exiG~ed, 
he had not surrendered to the military authorities. 'l'hese i'acts,, 
in conjunction ·with his long unexplained and unautl10rized at?sence, · 
clearly justify the inference of the court that the absence. of 
the accused was accowpanied by the intent not to return. 

The evidence is also sufficient to support the finding oi' 
guilty of the Specification of Charge lI and Charge II. 

12. At page 9 of the record, testimony was admitted with
out objection tbat accused had to be forcibly ejected from 
several formations; that he had been upon occasions under the 
influence of liquor, and that he resented any orders given him. 
by superior officers. This testimony was apparently admitted 
to show the discontent of tbe accused with the military ser
vice. Such evidence was of an inflammatory nature; its tendency 
to prove accused's motive so slight, that it should have been 
excluded. 

1). In reporting members of the court present when the 
court convened, the record fails to state. opposite the names 
of the following personnel the capacity in which they were to 
act: J..,aw l.J:ember, 'l'rial .Judge Advocate, Assistant Trial Judge
Advocate, Defense Counsel, and Assistant Defense Counsel. ~he 
method of reporting the concurrence of the court in the find~ 
ings of guilty and the sentence are irregular. 

14. The court was legally constituted and the sentence i_s 
within the authorized limits. The court has jurisdiction of 
the subject matter of the offense and of the person of the ac
cused. No errors injuriously affecting the substantial rights of 
the·accused were committed on the trial. The Board of keview is 
of the opinion and accordingly holds that the record of trial is 
legally sufficient .to support the findings of guilty and the 
sentence. '-:.. 

Judge Advocate 

Judge Advocate 
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APO 885 
15.December 1944 

Board of Review 
CM IBT ,328 

UN I T)J! D S T A T E S ) ' SERVICES OF SJPPLY, US~u:' C:OI 

. v. 
).
) ' Trial by Gm{ cori.;ened' on 2J Octob,,er·y 1944 at A.Po 689, - ~~ .Postmaster, New 

' )Private Lucious P. Weaver, York, N. Y •. Dishonorable discl:.arge;
36386717, Company C; 849th ) forfeiture ot all pay and allowances
Engineer Ayiation Battalion ) due or to beccme due, and oonfine

) . :rr.ient at ha.rd· labor tor 10 years.- · 
) United States Disciplinary Barracks .. 

.nearest .Port of Debarkation·. in. the 
- ~ · Vnited States is plaoe of confine.. 

, ) :m.ent., · · 

'· 
HOLDING by the BOARD O:b, hEV~1..:i --- 

. 0' BlUEN_·_.._·_.,..__.V..;..;AIE=~',""'N.;;;.T~Il~~'iE;;;;_a~nd~-V~:A.1~~..;;.lf.;;;;E;:.;.;;'S..;;;S;..i,__;:_.J..;..;u..;..;dg...,"'e.;;._.,;;.A;.:;,d.;.;..v;....;o;..;c..;..;a_'t_e_s 

·, 


l. The record of trial in the case of the above named .. 
soldier has been examined by the Board of :Review, which sub- . 
z:iits this, its holding, to the .A,.ssistant J:udge . .Advoc~te G?neral 
in charge Of the 'Judge Advocate General's Branc!l Office Wl. th 
the United Stat~s Forces, Ind_ia Burma Theater. · 

. ! ·. . ' . 
· 2. Accused was tried upon the following clarges and speci

fications: . · . . . . . 

,, ·CHARGE I: Violation· of the 6.5th .Article of War. 
. ) 

S,pecifi~ation:« In that :Private Lucious P.~weaver, "C" co:m
. · · . - pany,. 849th Engineer_ Av;i.ation Batti:-lion_, di~, at~ ncn 


Company Camp, Tag~p'- ~urma. (approxl.Ill.ately mile ?8, Ledo 

,Road) on or about July 26;· 1944, use the fol~ovn.ng in"'." 
sul.ting f.ang1;1-age towar:t St8.f'.f, ~er:~eant .iohn:iie J • Lea~, . 
"C" Company; 849th Engineer ,AvI.ati?n. Battalion,. a non

·.') commissioned officer who was~ then 1n the executJ,.on o~ · 
,hi-S cir :f,'i ce:. "Give me my mother-fucking canteen oz: give 
me iny mother-fucking money", or wor~s to that effect• 

.. 
. I'· 

1 

http:executJ,.on
http:fol~ovn.ng


WAR DE!'ARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
~130) 	 WITH THE 

UNITED STATES ARMED FCril'.:ES CHINA BURMA INDIA 

Soeci:Qcation 1: In that Private Lucious :P. 'Jeaver, "C" 
• 	 Com2any, 849th :Sneineer .Aviation Batt~ion, did~ at 

"C" Corupany Camp, Ts.gap, Burma (approxl1Ilately Iill.le 
73, Ledo Road}, on or about July 26, 1944, with . 
intent to co:rurn.it a felony, viz, 118.llslaug.nter, coillillit 
an assault upon s·t.rt'r' Sert:;eant Johnnie J. Leak, "C" 
Com9any, 849th Engineer :~viation Battalion, by will
fully and feloniously shooting the said Staff Sergeant 
Leak in the hip with an M-1, calibr_e ~.30 rifle. 

Specification 2: In thctt Private Lucious P. Weaver, "Ctt. 
Co:rn~any, 849th Engineer Aviation Battalion, diq,,at 
"C" Company Cam.9, Tagap, Burma (approximately mile . 
78, Ledo Road), on or about July 26, 1944, with intent 
to commit a felony, viz, oa.nslaugilter, co:w:mit an assault 
upon Technician Fifth Grade Lester P. iia.lava, "0" Co:rnpaIJ.Y, 
849th Engineer Aviation Battalion, by shooting~t~e said · 
Technician Fifth Grade Lester P. ka.lava in the aru and. 
abdo:G.ten vd th an E-1, calibre ~JO rifle. 

. 3. Accused pleaded not guilty to and was ·r oti.nd guilty of · 
all charges and specifications. He was se.qtenced to be dishonor
ably discharged the service, to forfeit all pay and allowances 
due. or to become due and to be confined at hard labor at such 
place as the reviewing authority may direct for the period of 
twenty years. ·The reviewing authority approved the findings of 
guilty of all charges and specifications, but.reduced the period 
of conf ine:ment to ten years •. The United States Disciplinary 
Barracks nearest the port of debarkation in the United States was· 
designated as the place of confinement. The reviewing authority 
withheld the order directing execution of the sentence and for
warded the reco1'd of trial to the Judge .Advocate General's Bre.nch 
Office, India Burma Theater for action under K.i 50-1/2. . 

4. On 26 July 1944 at about 1415 hours,· accused, First · 
Sergeant William R•. Rawls (R. 6), Corporal James Askew (R. 9), 
Staff Sergeant Johnnie J. Leak (R. 11), Technician Fifth Grade 
George E. Osborne (R. 14),-Private First Class Jim B. Garrett · .. 
(R. 19), Corporal Daniel E•.Bethea (R. 21), Technician Fourth 
Grade Joseph R. Cowings (R.· 25), and Private D. L. Rooinson (H..28), 
all of .whom were rueillbers of Company "C", 849th E.ngineer ..Aviation 
Battalion, 
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were present in the company area at its station near what is 
, known as_ the 78 mile statio:z:. (R•. )3J, in the country of Burma • 

(R. 6}, as was e.lso First Lieutenant John M. Hackett (R. 32), 
a p~atoon leader in the co:m-_pany. · · On the day above mentione_d·, 
during the lunch _hour, Sergeant Leak was issuing accused and 
other (members of. the company supplie~.- ·;r.aile in the supply 
room accused claiilled, that· he was entitled to draw a canteen 
cup (R.,ll-12).· Sergeant Leak told.accused ·that he did not have 
such an article for him and' pointed out that. he had not signed

'tor one. An argument fo-J.lowed during which Sergeant J:.eak told 
accused to get his supplies and get out of the tent. After 
accused left the tent Sergeant Leak went outside to call a sol

. dier wno had failed to get a cap for which he had signed. Leak 

testified that two shots were fired after he turned to ,go back 


_into the. tent {.R. -12 J. · Sergeant Leak and Corporal fua.lava, who 
was seated inside the supply tent, were v.cunded (R. 12J. both 
Sergeant Leak and Corporal 1J.alava were taken to the 73rd Evacu
ation Hos.i?ital where they were examined by Captain .Morr·is Cohen, 
Receiving and .:B.'vacuation Officer. - They reached the 7Jrd :d:vacu
ation Eospital at approximately 1600 hours on 26 July 1944 •. 
The examination of Sergeant Leak disclosed a·penetrating gun
shot wwnd through the right and left buttocKs. Corporal t'.;alava 
was found to have a gunshot wound in his right upper abdomen and 
his left forearm. which resulted in a co.ill_;:iound fracture of his 
f'orearra. (R. 5-6}. Sergeant Leak remained as a patient in the 
hospital as a result of his inj:iries a little over two months 
(R. 12}. 

The distance between the supply :tent and the tent occupied 
_by accused ·was about one hundred •yards, and· the front door of 
the supply 'tent could be seen from the tent of accused (R. 14} • 

. The motor pool was only a short di9tance from the tent of c;ic
, cused {R. 13). The insulting language used by accused during . 
the argument was directed at Serge_ant Leak ·who was seated at his 
desk issuing the supplies {R. 14), 

Sergeant Rawls, a part of whose duty viith the. co:mp~y !;as 
"administration and disciol·ining of the men", was JUSt <?u:t_side . 
the orderly room when 'the"" argum.ent betv1een acc~ed .and ~~r~~ant 
Leak. was in progress. He hea+d aco:u.sed_,sa!. to ~erg~ant ~~~_,. , 
"I want my canteen bottle or m.y motner-IUCLG.IlG :w.on~y bac.r>: p{. o, 
7), · or ur ·want my mother-fuc:J:ing cant~en bottle" {tl. 10) • ., :f.o.is1language was directed at Sergeant .Leal{; whil? he-~as seate_~· atl.sh 5 

I'. -desk issuing equip.ment (R. 14 Y. · .At .this· .iiOJ..n~' l;;ier~e~nt ~~wn 'iie 
went down to the supply tent to see what__was nap~~ning.- · Se: eant 
arrived he asked what- the trouble was. .ne then a.irected g 
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Leak tO give accused whatever he was entitled to and order him .. 
out of the supply room and added tbat .Sergeant Leak was in .charge .. 
of the supply room and should not 1 et :men talk to him in such a 
manner (}\. 7). :111ereupon, Sere;ean t Leak advised accused again 
thc:.t )1e did not have a bottle, but he continued to argue ·With 
Sergetlnt Leak. Accu'sed attempted to argue with Sergeant Hawls _ 
who told him that any :money to which he was entitled because ot 
the canteen cup ·would come baclc to him on his payroll {R. 7) .. · In 
an effort to appease· accused, Hawls stepped out of the SUJ?ply tent , 

• 	 on the way back to the orderly room and tried to give accused 
five rupees, which was twice tbe value of the canteen cup (R.: 7). 
Accused declined this offer and went toward his tent wi1ile Sergeant 
Leak continued to issue supplies to the personnel. Sergeant lfawls 
bad returned to the. orderly room, where he was engaged in conver- ·/ 
sation viith Lieutenant F.ackett, 
fired. These shots a.;ipe3.red to 

vrmn 
come 

he heard three. {R. 
from the supply roo

8 J shots 
m (R. 8). 

' 
· ·· 

•. 
. !·; 

Corporal Askew ·was present and heard ~e argument during . ' . 
which Sergeant Leak said to accused,. "I haven't got a canteen 

·bottle, you go out and let the other people come in!1 {R. 9J. Ac-: 
cused said to SergeCJlt Leak, "I want r:;,.y mother-fucking canteen · 
bottle" (R. 10). "';.st:ew heard i:forgeant Rawls offer accused five 
rupees 1n settlement of his canteen claim to which accused re
plied, "Ko, I want my illother-fucking canteen bottle". l:'irst Ser'."' 

· geant ll<nils then O.irected Corporal Askew· to llaye all· the men turn 
in their guns and 8lil.Ulunition~ At the time the, shots were fired, 
Askew was in.the 1;otor pool not_farfrom'tbe tent of accused. He 

· did not see accused fire the shots nor did he see anyone get 
vrounG.ed, (L.. · 11) • 

Cor.1Joro.l Osbor·ne was in the tent in which he and accused 
lived when accused asked him 1for a cleaning rod. Upon bein:; told 

. tbat there was no cleaning rod available, accused got :U.f> and went 
out the back of his tent with a rifle. A sllort time thereafter, 

·· 	 Osborne heard three shots, jumped from his cot, and ran out of'. 
the. tent to the hos2i tal for a. stretcher. .After returning" from 
the hospital he went back into the tent. where accu.s ed was seated 
on the bed. Accused was holding his rifle and said, "I guess you· 
come for me, tell them I am here" tR. 15, 17}. He unloaded the 
rifle in Osborne's presence {R. 18). Accused was dressed in 
l'atigue. clothes, the ·legs ~f wh~ch had. been cut off a'!.:>out three.· 
inches.above the knees (R. 16). 'Accused did not :w.emtion to Os
borne tbat_' he had,' been in.an argument with SeI'Geant Leak {H. 16). 
From the· time Weaver left his tent and the .tiLJ.e Osborne heard the 

--:_sho"is, accused did not have time to go out the back of the tent · 
and up, to· the front of the supply room (R. 18). It v.ras between 

·one and. five minutes between the time accused left the tent and 
the ·firing of the shots (R. 19}. All -the men of Com2s.ny "C" had 
ammunition which had' been issued to them. 
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- Vf.aen ~arrett walked into the tent in which he, Osporne and 

ac~used. lived,. accused ~s seated on the ·bed and requested that 

Osbo~ne ,give h,i.m a clean11?-8 rod {R. 2o). This· witness observed 

tbat ·accused was dressed in. overalls, the legs of which had been 

cut off above -the k,nee. Accused_.wen:t out of his tent thrrugh a 

hole _.in the back with. his _rif·le and a.mmuni~on belt and -within 

.~our or five:ml,n.ute~ the· shooting·took':Place. Accused said' noth
ing of where he was·going vvh.en he left the tent. The shots were .. 

:too_ rapid for Garr~tt to count. them_jR. 20). In Garrett's _o,p-inion;. 
:it was about fit'\iy yards from acoused~s tent to the supply tent 
(R~ <20); · · ·i · • - · · 

_ Corpor.~l Be_thea, who had ,been working ni·gll.ts, got out of bed 
about ,twelve o'clock, had lunch, and was chopping on an oil drum 

-in front of Sergeant Blount' s. tent when· he heard three shots 

fi~ed (R•.21-22). At that mor1ent he· glanced in the dire6tion 

frpm ·v1ilich the ·shots. were heard and saw about four inches of a 


·rifle barrel "'and tb,e. top of the knee of a man who was dressed in 
: fati,gues (R. 22). He went immediately to .the supply tent~ to. 

render aid· to the woD.D.ded .men. ·When he went -back to the point 
from. where the sound of shots came; mi.ch ·was about f'itty .yards 
almo·st · c;l.irectly in front of the supply tent, he saw three. e::n.pty 
cartridgeff {R. ·22-23). He could not (tell whether the. ,Part ,of 
the :man he saw when he glanced at the point where the) shots_ were 
fired was 'the end of a Knee or an elbow (:;l. 24). - He .merely r took 

·a glance au 'the man and ran dawn the steps.· This witness wa~ too 
"excited when the shots were fired to take the time to find. out . 
who did. the shooting. He just dropped everythi~ and .went rlown 
to the sapply tent to help with Leak and Ma.lava.whom ~e h~d seen 
fall (R..: 24'). Bethea. saw Clark- am. Blount pick .up the empty 
cartrid.ges (R. ·24-45 J. · · 

. J " - . 

Corporal Cowings. _had ju_s_t left the supply 'tent and was en
, tering his- tent when he heard. three shots. When_ -he looked; he 
. saw accused who ·was dressed i,n overalls from viihioh the legs had 

been cut g~ii1g back ..t0 his .t.ent z(l{. 25-26} and carrying his, , : 
rifle lR: 27}'and cartridge :belt. -Cowin.gs saw accused t~n an_d 

. c·ome !rem wh~re "he made the shots"· (R.· 26, 28). When as.i.rnd on
Cl'oss exa;:nination how· he knew it was accused who fired the·.~ho.ts, 

·he. ansvrered - "He was·: the one· that ha'd the. gun• (R. - 28 J • at 
·· tnis 't'i:me there v.ras about tifty' feet bety1een accused .and Cowii+gs. 

CowingsJ observed that accused vms walking "kind o; fast" and bent 
over -as he went back to his tent '(R. 27 J. .Then, _som~bod~thollered 

:."'~*to run· and· get the medics, lJalava was shot"•• This W1 _n~ss 
··waS'i no:t. close enough to accused to see the -smoke come from h.1.S 

gun' (~. 28)'. 

---~, ·
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f~obinson was in a friend's' tent when he heard the shots. Ee 
i.D.:...-:1edic..tely jillil_ped up to go' down the hill to the su.!.)i)l:i tGn t and. met 
;,'eaver :rco.w1ing buck up the hill"' (H. 29., 31). J.'ie asl:>:ed accused 
w:uat he liaCi. done and, "he didn'.t say anything, .. lle silool:;: ids fi3c.:.d., 
il.e just .:~s_;;t on l':iall:i11{-';". _·1.ccus ed had an ~,~-1 rifle in 'l1is hc.nd. 

at the ti.Lie~-~· 29). ~~obinson v:ent do\'m the hill and saw tLe.t 

I.:s.1ava had. been shot. B~10rtly afte:L· ti.1is ti.L...e \ihen 'the cu~w..Jd.ll~/ 

forL.0d anu ilacl been cal led to uttention by Lieutenant ::eo.C!:ett, 

accuseO., ·i;r:o "liaS near -''obi.nson, asi.~eo., r.rs ho 6.ead~" to ''1J.1ich 

:~obir,son c.nsviered, 11You shouL'~ be asi1CLJ.ed cf' yo·u.rself'u. ..-,otiling 

fu:.:·ther -,-;us said at that ti.me by acc.i.s ed (.r..• 29). 


LiE:u.teLant I:c;,_c"~ett -~ms in the orde1·ly rco:w. v;i th i.:lerweant 

1.la"'iil.s r.i1en !10 heclr-d ti1ree shots which .:;.p.,<;1eared to hiiil to co ..,e 1·1·om. 

ti.rn su1/Jl:i rooL1 which was about thiI·ty feet in bac.ic of ·t;ne order-. 

ly r·corJ.. Ee went do'1.n to the suppl;r room a,ni saw that ;;;;ere;eant 

LeaA s.n6.. Co.:::·poral l.:alava ·1'Jere ·wounded. .1.W arrane;ed. to e;et mod.i 

CELl aid 1'01 the two wounded r;.en {J.~. J)). ;•l:en he ca::le bac~;: from 

this 01~rand so:w.eone had called the. co,.;__pany tot;ethe:c ,in the co.IJ.... 

1::an.y street. 'l'he co:rr;.pan;y- co:.:.li1ie.nder was not J!l'esent. :Wieutenant 

~:uc~~ett as~'-ed the cm:1pany wlw had. done -clJ.e shooting, '1and iieaver 

Si;Ol"e up >i' * *1t. liackett told. him to lceep q_uiet an.Ci. acc1.IBed said, 

1'fou asLed the -Question so I ·was e;oing to w.i.Sv:er it 11 • l<.ccuseu was 

ti1en told to go allead and he told Lieutenant J.-:acirn"i;t that he was 

the one vil.10 had 6.cne the shooting. ..lccused added to his fir·st rc

£;J.tJ.:c~;: in answer to Lieutenant Hac:-;:ett' s question so.illethinL to ·t;.he 

ef1'ect tl12.t the rest of' the com2any might as viell be sent to 

tiieir quarters · (:~. 34). 


,;.ccused, after i1avint.:. been vvar·ned of his rights uncJ.er. JI:,'/ 24, 
sit:;;ned a sworn stai::ie1n.ent befo:ce .:-i.gent Lebert W. Davis, :t~egiori.al 
Cffice, '.rl~eatei~ 2rovost l:,:a:csllal, CID (R. 35). 'l'.i:1is state1i1ent was 
frc:;ely and volunta:dly r,1::.;.de (H•. 36) and uas rece.ived in evidence 
c~b l?:cosecu:t.ion's :.::z.J.~iuit :i-1. ..l.ccording to t:ais stc:..te.i.L:.ent, at 
t ..~e ti.Le in questior~, accused too:;: an old. :c1air of' underpants a.'1d 
vent outside his tent, di,;iped tlL6;il in oil ani went baclc insid.e to 
VJi_il8 his rifle off. ~=e then went outside the te11t out did.not 
lmow how he was cur;y-ing his rifle. ..~t the tL.i.i.e,.he··,vo.s"'.'/eeling 
~ind. aJ: hign11 from ths use of gonja. :!.le did, hOi;ever, recall that 
someone whom ~e did JJ.ot :cecobnize was looldne; at hiD1 and said 
that sor:i.eone iUtd si.1ot a :rifle. -~ccused added, 11 I guess tlmt :L 
still had the rifle in liG' i:~ands. I believe that I r·eturned to 
cy tent. I cion 't ki.1ow wl:iat I had d.one or vii.1at had happened11 • 
j_ccused recalled tlrnt about ti::is time ti·~e whistle blew for a 
coL;.pan~i for.mation. }~e also recalled tr.at t!1e co1i1_;an~y- in forl'.ru.a
tion was &s~;:ed who haC:.. shot a rifle and th.a:t. at this tli:..e he 
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step11ed out and saia, 11I ·had shot a 1·-if"le". ··.L·11e oi'f'ic er in cl1arge 
tlien ~~id,· "yo~ the. man I um. _lookine; tor" (ll. 36, i?ros • ..::z. 1). 
A?co..:'QJ..11~ :t? tne -~tu-cement of· acc~sed he re:i.i1embered linine:; up at 
tlle sup_:_:;J.y -cent v11th several other boys '\Vho were e.lso there to draw 
·i:;1rnir eq_ui_p:ment _and that he drevJ three pairs 01' shorts and two 
pairs of' socks. It was then that he asked .Sergeant J"olmny :i:.sak 
where the underwear tops were, to which ·Leak re.plied wrou don't 
get any". Accused tLen reminded Sergeant Leak that he had si~ned 
a state1~:ent of. charges and wanted to know why he didn't get any. 
~'i.ccused then inaui.r·ed of Ser\:'.;eant Leak as to a canteen which he 
Clai.illed he bad SiQled f'or C~boUt three :months previous to tliat 
tlI:.e. Sert:;eG.nt LocJc answered that he didn't lmow anytJJ.in~ about 
it. Accused wanted to knovr whether he ·would. get a rei'und o:f his 
IC.Oney and added, r;YlOil' 'ti you t;ive rJ.e SOTu.e kind of° consideratl.on; 
tell ~e what you are going to do or sonetl:i.ing". Sergeant Leak then 
raised up from his chair and shouted, 11ko, at .llifl and tolcl file to 
get out of the supply tent. Ee told :me to get out several times 
so I obeyed his orders * * *". He also recalled that he net :.:;ier
geant Rc:..wls who said to him,. :1ail this is unnecessar·y the fellow 
done told you he isn't going to do anytilin;:; about it, sb -.ii.1y·don't 
you get out of there". He recalled that the first serc;ea.i:lt, wilo 

··,-ms just ou.tsid.e the door of the sup_;_Jly tent ..as acc·.ised went out, 
llad as.lred so~i:ebody tb.e price of a can teen cup and had oi'fe.red to 
.P.ay accused five rugees. AccL:..sed then said it ·was all right and 
to forget it. lie wallced away to his ovm tent, a distance· of 
about one hundred fifty yards, ·where he tool;: a quart bottle of 
:Cull :i.:'iUJ,"~ .brancly and drank about one-q_uater of' it and threw the 
-oottle over the hill. Ee next rolled up a piece of Gonja and. 
m:.;.oh:ed it. ':'.i:l.is was aoo ut a half· an hour after the ultercation at 
tr.e su,Jply tent. 

5. .:-..c·ci.lsed elected to re:::uuin silent. 

6. 711e :t'irst :ceal ouestio11 r8.ised by this. recor·d is ··:Jhether 
the language e.w.lJloyed by-accused to ;,;,;.ergeant Lea.ic in ~he course 

of an arguriient with hire. in the supply tent over a can'teen cup. 

constitutes a yiolation of that portion of A~i 65 directed ae;a:rn·st 

the use 01' insultlnc- language toward a non-collliilissioned officer 


IC-> t -- , dwl1ile in t;l1e execution of his off ice. Ser[;ean .Lea.K was, :un er 

all ·t;he evidence, in the supply tent enc;aged in th~ duty. ?,f ~~su

ing sup)lies and ,eq_uipl":lent to. the IJ.en of his company. at :c.ne,v~e 

of the ir~ci6.en t, ani there can therefore oe no Q.uesti<?n out tllat 

.he ·,Jas in the execution 01' his of!'ice at the th1e. ::r:'G .!11G.Y be 

ur·t;ued that the ex~.I'ession. cr11oted in the Specification oi' 9ha.re:;e I 


·'. 
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·is not per se insulting and it is, therefore, necessary to loo~ 
to the manner of its use. J."G ap;iears that .there was a disagree
r.ient between accused and Leak over the canteen cup. 11'he art:;Ufilen t 
became of such tel!1perature as to attract the attention of the 
first sergeant, who from the orderly .room so.me thir·ty feet away, 
went i:Glilediately to .the supply tsint in an e:t'fc1·t to q_uiet accused 
and stop the argument. Parting Vlith Sergeant Leak, accused in 
an;;er used the revolting lang11a,;e quoted, directly- at the sergeant. 
Tile situation presented by the conduct of accused was such· as-. to 

.Halm it necessary tba.t lle be ordered out oi' ti.'1e supply tent and· 
-this was clone at the direction of the first sergeant. .In the 
9rcsence and hearinc; of accused, the f'irst sergeant called to the .. 
a·i;tent:i.on of 0erseant Leal{ the fact tbat he should not percit men 
to talk to him in·such a way. 

"The essence of the· offense of us in.:; insulting language 
towa.rds a nonco:w:m.issioned officer, llnder ~~.-,;~ 65, is the'in
sult to tlie ofq.ce, not -01w ai'f1·0.11t to the ~erson11 (Dig. up. 
J".,t:..G par. 423 { 2) • 

Lo :matter· i:10v.,r widespread tile use 01' the lan(:;J.age here refer·red to 

is or iilC:!.Y beco:w.o, it canr.:.ot be clothed with any ci.esree of res.;tect

a bility. ';Jhen used in ant;; er and contum.el_ioilsly-, ac. tile evid.eno e 

l1ere shows L 1,vas, it certainly constitutes an insult 'to the oi'

:t'ice of a staff ;;ert,;eant e~1(:;aged in ti::1e di scl..arge of :nis duty c..ncl 

(~OeS violenc.e ta uecency- and d.ecorlliJ.. '.L'he Board therefore holci.s 

tlIC::i.t the lanuiae;;e ew._ployed as here used constitute;;; a violation of 

~'i.-.i 65, and sustains ·;.;11e Jharge and. its .:iJ;Jeci1'ication. 


'l'he two specif' ications uud.er Charge· II pre.sent substantially 
the so.Le factual and legal questions and -;nay therefo1·e be appropriate
ly di sc-.issed together. Tiie oriri1es c.iiarbed in both speci:t'ications 
are iCienticcl exce)t ·as to the _;,Jerson assaulted. 'l'he assaults 
'l16re chart::ed. are 6.escri bed in the ::.:..a.nual as follows: 

11~sault 0;·;ith intent to COfrlillit l1laf1Slaut,;hter.--:lillis 
o:t1'e.i.:.se Cii1'r'e:..~s i'ro.w. o.ssa-11lt wi ti.. L1tent to :r.lu:cder in the 
lac~ of" ·0~18 ele_J_ent; of m.alice necc3sary to constitute the 
latter cr.iL1G. :Ct is fill assau.lt in an atte_J.Jt to tai;:e 

· hum.an lii'e in a c.:..6.clen heat of passion. 'i'lw specific in
tent to l~ill is necessary, and the act LJ.Qst be done under 
such circUDstwi.ces that, nad. deat.h ensued, the offense 
would have been volUllta.ry :r.;.ansla:lt;hter. 'l'nere can l:>e no. 
assault with intent to co~it involu.c.tary l!lans10.-u.gl1ter." 
( • .::.c_.-, 1923, :Jar 149i..) 

Boti1 Sergeant Lea.i'.\: and :)01·_.;;or;c:.l ~-:i.lava vrnre seriously vm·-anded, the· 
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former receiving a penetrating gunshot wound throu-·h both the 

left and right buttocks .while the latter sustainede-,a gunshot 

wou~d i.r_: the.left forearm of sufficient severity to _produce a 

comyounu ~rac·t.uJ.:e, and. a -~nshot wound in the right upper ab

do.Lllen,. whicl::. strongly inc.icates that· the ihjuxy. inflicted was 

done vvit~ a .P';ll'pose, an intent to produce death. If accused 


··voluntarily fired the shots v;hich wounded these men as above 

indicat.ed, nothi'ng else a ...Jpearing, he is presumed to have in

tended the natural and probable consequences ot his aot.. In 

16 C.J. par. 1013, page 539, the 1"ollowi.ng i.3 to be found: 


r'' ' ' 

. . "Int;nt •. As has been stated, the presUillption ot a, 
cr1.lilinal intent may arise from proof of the coLllllission of 
an unlm·iful act, and a sane man is presumed to intend the 
necessary or the natural Ei.Ild probable conse~uences of nis 
voluntc.ry actsn. · 

The record do.es not disclose any evidence of ill feeling or bad 
blood bet·ueen accused and .:,~alava, nor does it show any intent on 
tlle .)art oi' accused to assault or injure tl1is Goldier. However, 
such an: intent ia unnecessary ,if accused intentionally fired· 
sl!ots at Sergeant Leak. This ·question is deter.r.ll.ned, by· the \SVi~ .· 
dence a.s it relates to Specification 1 of Charge II. If sufficient 
to sustain this char~e, it follows -that accused was properly con- 

, ·victed under the specif'ication charginc; the assault. upon 1'3.alava. -
Suprort fo:: this position is found in the 1.:anual vJhere it is said: 

"But where the accused, intending to murder A, shoots 
at and vpunds B, mistaking him i'or A, ite is guilty of as
saulting B with intent to murder him; so also where a man 

·fires. into a group with intent .to murder some one, he.is 
guilty of an assault with intent to murder each me:illber ot 
the group". (MCM 1928, par. 149L) .. 

I 

There.is a further sup!)ort for this position in 16 c.;r. par. 50~ 
page 8): 

"Act directed against· one atfect.ing anoth~r. An aC'ti; · . 
directed against the person of anotner, done with felonious 
i:utent, is·equally.criminal whether it affects the p~rson 
intended or not. T"nus it ·1s·a familiar rule that one who 
shoots1 intending to hit one p~son, and uh.intentionally 
hits and injures another, is liable for an assault and bat
tery on the latter. So, in c_~ses or_ homici~e, the rule i~.· 

·well established that one who attEµnpts to kill, one person . 
arid kills another, or who wantonly or in a reckless or go~s.~ . 
ly neglisent manner does .that which results in th~ death or.· 

. a hum.an bein.s, .is gullty of. manslaughter, althougn he did not 
contemplate such particular result". · ' 
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.::.. s;iecii:'ic intsat is a 11ec0::;::ic:.17 elGL.cnt of the crimes chart;ed in 

bot.il oi' tiio S.:.J·2Cii. icl.:'..tion:::. u.nC.er consideration but intent fila.Y be 

ir::t'errccl i'l'ClJ. the ci:ccwu.stances surroundini; the event, the nature 

of' the "1188...)0ll uaed, and. the ciiaracter oi' the wounds inflicted 

\Dit;.O;i.JJ!J-, ,;:....::_·. 45J.. ~10). . • 


. 'i.'he evi d.e.::1ce i:c1 -cias case i.::: larc;ely circumstantial, but cir 
CUI;lsta..ntial evL~ence Lay be s:i:U"icient to supiJort a conviction. In 
o.r·d.er to C::.o so, it fuel.St i;e o:i:' s;.ich a q_uality as to e:x:clucle every· 
l·ea.so:~able iJ.ypot.1.esi5 excc)t tL<:<t oi' accused's guilt (Dit:;;. Op. ~- ..G 
2::.:.r. 395 (')). '.i.'i1e:ce is, ho-., ever, in thi.:o case direct 0viuence oi' 
ti.c couilission oi: the crimes by c.ccu.sed. The circu:urntantial evi
de:~ce r;..ay be s~;lurized as :z·ollov;s: .i~ccused and dtaf'f .Sergeant 
:Ue<ik \'ler·e in the su_p.i;il;y- rom11 or tent '.«here .Leak was i;:;suihg su2
~lies. arid eq_ui)'1lent to the nen 'of' his co:apany :when an altercation 
c::co-se over a cc...u.teen cup. ~~ot and a;:1gry words i:io.ssed fro.;..1 accJ..sed 
to ~ea~ of sufficient iLtensity to atiract the attention of' the 
i'ir3t ::;ergem;.t wi:lo c.tte...~i>ted to intervene' and C:.id, to soii.;.e exte11t, 
q_u.ell the d.istClrbunce. J...ccu;:;ed stax·ted away from. the supply tent 
in such an angry 1u.ood. t1.i.it •the first serbeant sou~)1t to apvease 
l1i:m by giYing hir:~ five ru;,rnes whic~1 was twice the valu.e of' the 
c<:urteen cuJ to v;ilicl: he claL.ed he iJaS entitled. 'iilis offer was 
.rejected b~- accu.sed w~o ·1Jen t if.1.i...ediately to his tent, i;ot his 
:::-1 rifle ·~11lth a.urmunition and '.Jent o'Ll.t tlle .bac:-;: of'•l1is -;,;ent. Very 
ai~ortly ti1ereafter t.:·J.ree sJ:~o·iJs 1;ere fired vv'hich severely ViOunded 
both Sergeant Leak and Co;.~2oral ~.=El.lava. · ;i,L...;.ost i.rw.nedit..tel;y- after 
tL.e shots T1ere hear:d, u.ccused was seen goiri.b rapidly and with .nis 
Dody bent over bac.G: to nis tent. r~e still had his 1~i:i:',le v.i th him. 
On the 'iiaY back to hfs tent he was aslrnd by a fellow· soldier what 
lle .i.lad a.one. 1£0 tllis he Iilade no answer but shook his i1ead and 
~;:ept walking. 3~wrtly thereafter, one of his _tentLiates ca;.;1e into 
t:!:10 tent <md accused reLiar~~ed, nr guess you have com.e afte;i:· Lle, 
tell them, I a:::;. here". :l'hree ell::.pty cartridbes were found near 
wllGI'e the accused vms when the shots were heard. Accused wa.s un
loa.dint; his ritle in 11::..s tent ir~ediately ·after the· sl:.bcting. ~iitJ.1-
in a :f..'ew :::J.i.nutes after ti.le si.10otinG t:O.e co:u:.pany vms formed f'or 

·	tl1~· J\.ll'po::>e of asccrtairi:'._ue; w:U.o l~ad fired the shots. ·.h1ile the 
co'1.Qan;/ was so i'o1·:w.ed and before the question vm;;; put, accused 
a:c::.>:ed, nis r~e d·:;;ad?" .A fellow soldiE::r t.t.::..nding near told accused 
he sl10ulC. be asJ.:8llled. of hi:;J.self for what he had. done. '.fo this ac
cused .;.:;;.ade no ansHer. · '.!.'he state~uent lliade to CJ.nd sha.m.ing accused 
nor1ually v.rould. .i1ave invit0d some r·epl:i. It was a stron& suge;es
tion to o.ccused tk,t he was. t.i.1e ilian wl10 clid tlle shootin6 ~nd 'that 
he should be asha.ili.ed of hi.urnelf, and the fact that he failed to 
LJ.ai:e any reply is some evidence of guilt (23 C.J .s. 1234). A~out 
this tL1e Lie:.rte11ant He..c~:ett inq_ui1-ed of -c~rn 0011,,)an;y- as ,to w.uo had 

- 10 ..: 

http:asha.ili.ed
http:i'o1�:w.ed
http:o.r�d.er
http:11ec0::;::ic:.17


WAR DEPARTMENT 


BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 

WITH THE 


UNITED STATES ARMED FORCES CHINA BURMA INOIA 


.done the shooting. At this time accused admitted tlu.4t h~ ll,:..d 

fired the shots. i'lle question of i..ieuten.:int Hac.~ett was not 

addressed directly to accused and his answer a.)_pears to have 

been not only voluntary but spontaneous. If th.iG evid.ence is 

colilpetent, it is stro11b and ·direct evidence of the guilt of · 

aocllS ed •. Vie are of the O)inion that these statem.en ts were ·co:u1
petent and, together with the circuustantial evidence is · 

abundantly sufficient to support the findings of the ~ourt un

. der Specif'ications 1 and 2 of Charge II. · 

. There is a suggestion in accused '.s statement, a -part ol 
· which was read into the rocord by the prosecution and all of· 

which vrus introduced as l:>ro$E?Cution' s ill!xhibi t f·-1, that accused 
was intoxic..::i.ted ·Or under.tile influence of gonja when the shots 
were tired. This evidence i.ms not supported by anything else in 
the l,ecord and, in view of accused's admitted ability to recie~uber 
in <;i.etail the incidents that surrounded the shooting, is by no 
means convincing. 

"Voluntary drunkenness is no dei'ense, even -...rhen a 
specific intent or a guilty A:nov:ledge is an essential 
eleruent of' the cri:m.e charged, unless the accused was so 
drunk as to be mentally incapable of entertaining the 
requisite in·l;ent, or of possessing the requisite know- . . 
leclge. It is only :material v\hen it negatives the existe11ce 
of such intent or knowledge". {Clarle and 1larsl1all, C1·i:u.i.es, 
4th Ed., par". 95, page 136)_ · · · 

Paragra:Jh 1~6a, ~lanual f'or Courts-kartial, discu;:.;sing the question 
of the effect, of intoxication as a defense, says: 

"It. is a general rule of law. tllat voluntary drunl\.en
ness, .whether caused by liquors or drugs, is not ~ excus~ 
for crime CO.mraitted Vvhile in that CcllCiitioh; but it ·:w.ay be 
considered as.affecting mental capacity to entertain a 
specific intent, v1here such intent is a necessary element 
of the off.ense. · 

t1Such evidence shoulQ be carefully scrutinized,_as 
drunkeiiness ·is easily simulated or may have· been resor~ed 
to for the purpose of stimulating the nerves to the point 
of committing the' act. 

urn courts.:.martial, however, _evidence. 0.1· drunl;:ennes.;; of 
tile accused as indicating his ·state of mind at the time 

· of the alle~ed offense, whether it :may· be considered as 
properly affecting the issue to be tried, or onl~ the l11e~sure 

· .•. of punishment to be awarded in· the event of· conviction, is 
· generally adilii tted in evidence". 
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The Board of Heview is not authorized to weigh evidence in oases 
of this sort. The oo..trt has by its findings excluded the oonten- .·· 
tion that accused was suff ioiently intoxicated to make hiill in
capable of entertaining the necessary intent· to assault Sergeant 
Leak and Corporal 1.lalava as alleged in the specifications. 

7-. The court was legally constituted. The sent enoe· adjudged 
·was autl:J.orized by law. The court had jurisdiction of the subject 
:matter of the offenses charged and of the person of accused~ No 
errors were 001w1i tted upon tbe trial which injuriously affected the 
substantial rights of the ace.used·. The Board of Review is of t~e 
opinion and accordingly holds that the ~eoord of trial is legally 
suff ioient to support the findings and the sentence. 

~ >J. ~. JudGe Advocate 
hll([. o' Brien. 

~~ , JUdge Advocate 
..l.ti:mous ~V'alei1tlne 
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APO 88.5 
18 December 1944 

Board 	of Review 
CM . IBT 3)1 .. 

UNITED STATES NORTHERN COMBAT AREA COMMAND 

v. 	' Trial by GCM convened at APO 689,
%Postmaster, New York, N.Y., on 

Private John (NMI) Pulaski, ) 1 October 1944· Dishonorable dis
313155)8, Hq. Co., Jrd-Bn., charge, total forfeitures, con
5307th Composite Unit (Prov). ~ finement at hard labor tor fifteen 

years. U.S. Disciplinary Barracks 
nearest Port of Debarlration in U.S. 
is place of confinement. 

! 

'lioLDING of the BOARD OF REVIEW 

O'ERIEN, VAI.ENTINE and VAN NESS, Judge Advocates 


. 1. The record of triar in the case of the above·named 
soldier has been examined by the Board of Review which submits 
this, its holding, to the Assistant Judge Advocate General in. 
charge of the Judge Advocate General's Branch Office, United 
States Forces, India Burma Theater. . 

2. Accused was tri~d on the following Charges and Speci
fications: 

·CHARGE I: Violation of the 75th Article of War. 

Specification: In that Private John Pulaski, Headquarters 
. 	 Company, Jrd Battalion,· 5307 Composite Unit (Prov),.

did, at Mankrin, on or about 15 June 1944, ·misbehave 
himself before the enemy, by refusing to advance with 
his command, which had then been ordered forw&rd by 
Lieutertant Colonel John F. Ge~tring, Commanding Ott.iQer 
of the Jrd Batte.lion, to engage with J'apanese troops,
which forces, the said command wa~ _then opposing. 

CHARGE II: Violation of the 61+th Article of War. 

S~ecification: In that Private J~hn Pulaskii Headquarte~s 
. 	 Company, 3rd Battalion,·5307 Composite unit (Prov), hav

ing received a law.f"ul command from Lieutenant Colonel . • 
John F. Gestring·, his superior pfticer, to transfer to 
a rifle company to carry ammunition in a mortar squad, 
did at Mankrin, on or·about 15 June 1944, willfully dis
obey the same. 
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3. Accused pleaded not guilty to all Charges and Specifica
tions and was found guilty ot all of them. He was sentenced.to be 
dishonorably discharged the service; to fort'e_i t all pay and allow

·ances due and to become due and to be confined. at bard labor at 
.such place as the reviewing authority may direct for twenty years.
The reviewing authority approved the sentence but reduced the 
period of confinement to fifteen years and withheld the order of 
execution pursuant to AW 50-1/2. The record of trial was forward
ed to the Judge Advocate General's Branch.Office, USF, IBT. The 
United States· Disciplinary Barracks nearest the port of debarka
tion in the United States was designated as the place of confine
ment~ 

4. On 15 June 1944 the Third Battalion," 5307th Composite

Unit (Provisional), yra.s south of \mnkrin, Burma, the Jap front 

lines being about 700 yards from the battalion command post and 

150 yards rrom the battalion front lines. They were constantly

in contact with the enemy and actually attacked that day. Ac

cused re:t'used to move forward. Accused was a member or a recon

naissance platoon and was noticed by Lieutenant Colonel Gestri~g 

hanging around the battalion command post. The accused was told 

by Lieutenant Colonel Gestring to rejoin his unit but refused,· 

saying he could not see very well. He was then told that the 

reconnaissance platoon was a tough job for a man who couldn't see 

very well and he would be given an easy job (R. 6a). Lieutenant 

Colonel Gestring testiried: 


"I would send him to the Company "I" mortar platoon to 
carry ammunition. He said no, he wouldn't go up there. I 
told him he didn't need to see well to carry aunnunition. He 

. ·.·. 	 still refused. So, I explained to him the seriousness of 
the orrense of refusing to race the enemy. I asked him if 

· "" 	 the .Articles of War had been read to him and explained. He 
said.that they had been. I again explained the seriousness 
in time of war. I asked him, in the face of that, do you
still refuse to go. He did. I told him that such re:fusal 
might mean lire, if it were approved and decided by a court. 
He .. said he'd rather die that way than face the enemy. I ' 
put him under arrest, and sent him to the rear". 

At the time of' the attack and.the alleged refusal the front was 
very active (R. 6b). Brigadier General Haydon L.'Boatner talked 
to accused after warning him of his rights (R. 6d). Accused told 
him that it was right that he refused to fight and stay with his 
org~nization. General Boatner eXJ;>lained that the charge was a 
serious one, that there was no desire to bring hi-:n. before a court
martial, but that there would be no other recourse (R. 6d-). A:pneal. 
was. ma.de to the pride of accused for himself and family {R. 6e). ·· 
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At the conclusion ot the talk, General Boatner asked him if he . 

didn't want to change hi~ mind and go-.baok to fight, and if ao, 

the whole thing would be dropped. He refused and the General 

told him: . 

"This is the last time I'm going to give_yoti the 
chance to go back; the only alternative is tor you to 

.be put under arrest and court-martialed~• 

He refused to· go to :fight (R.· 6e). '

EVID:ENCE FOR THE DEFENSE 

· 5. The.visual ~cuity ot accuseq is-20/100 in each eye with

out glasses which means accused could read at 20 fi:rnt what the 

normai eye could read at 100 feet (R. 61"). Such visual defect is 

within the limits prescribed tor those ac6eptable for infantry

training in the nrmy and to participate in battle (R. 6g). Ac

cused would have difficulty in aiming beyond several feet without 

glasses (R. 61"), and any duty would give him difficulty although·

he could carry ammunition (R. 6g). · . . 


6. · Accused elected to remain silent (R. 6~). 

REBUTTAL EVIDJ!NCE 

7. While Major· Harris, 42nd Portable Surgical Hospital, was 

examining accused, Lieutenant Colonel Wilbur W. Hiehle stretched 

a string across the doorway about three feet from the ground. At 

the conclusion of the test by Major Harris, accused started to · 

leave and took definite pains to step over the string (R. 6h).

Accused was not wearing glasses at that time (R. 6i). 


8. The offense as here charged consists in such acts by any . 
soldier as refusing or failing to advance with the command when 
ordered forward to meet the enemy. There can be no question that 
the command was before the enemy. · The conn:nand post was approximate
ly 700 yards from the Jap lines and the battalion front line only .· 
150 yards from the Japanese. The battalion was in constant con
tact with the enemy and actually attacked that day. It is un
contr.overted that accused refused to advance with the coI!IIllS.nd._ but, 
instead, stayed around the command post refusing to go forward. 
The.act or acts must be conscious and voluntary upon the .r;art of, 
the·· offender (See Winthrop's Military Law and Precedents, 2nd Ed., 
page 623). We believe that the evidence here abundantly shows 

. that the· a9ts of accused were voluntary. ]'rom the testimony .c)f
Lieutenant Colonel Gestring it is.clearly'evident that his refusal 

.was 	of a considered nature. The voluntary nature of accused's re
fusal is apparent from his unwillingness and refusal of the offer 
to be transferred to an ammunition carrying job; one in which his 
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visual deficiency would not be as great a handicap. 

~ 9. In defense, an accused may show that he was suffering

under a genuine and extreme illness or other disability at the 

time of the alleged misbehavior {See Winthrop's Military Law 

and Precedents, 2nd Ed., page 624). Accused had claimed that 

his eyesight was too poor, but this can avail him nothing as 

his visual acuity was such as to fall within limits prescribed 

ror those acceptable to participate in battle. 


10. In the Specification of-Charge IIan_d. Charge ll ac
cused is charged with wilful disobedience of a lawful command to 
transfer to a rifle company to carry ammunition·-in a mortar squad.
The board of review established in a branch office cannot weigh
the evidence in a case. It is our function to determine whether 
or not the record contains any substantial evidence which, if' 
uncontradicted, would •be sufficient to warrant a finding ot . 
guilty (CM CBI 114). With this in view we sba.11 proceed to a · 
determination of whether there is evidence supporting the al 
legation. Winthrop's Military Law and Precedents, 2nd Ed. · 
states: ) 

. , "As to the form of the order, --this is immaterial , 
· ·provided-that the substance amounts to a positive ma.ndatett • 

. 	· ' I 

·,'' 


'1'he only evi4&nce that bears upon the foregoing Specification is 
from the testimony ot Lieutenant Colonel. Gestring. From this we 
fail to find any evidence of an order to transfer to carry am
munition. ·Lieutenant Colonel Gestring, a:fter hearing the e:x:cuse 
of accused for not rejoining his platoon, told accused that he 
would give him an easy job, that is, send him to carry ammuni
tion fo~ Company ttrn mortar platoon. Accused-said he wouldn't 
eo up there. We are of the opinion that the record reveals only 
an offer on the part of the accused's commanding officer to give
accused a job where his deficient eyesight would not be as great 
a handicap. This offer accused refused. '1'he evidence wholly.
fails to show anything amounting to a positive mandate, the es
sential element required. 

11. Therefore, the Board of Review accordingly holds that' 
the record of trial is legally sufficient to support the findings
of guilty of the Specification of Charge I and Charge I legally
insufficient to support the findings of guilty of the Specifi 
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cation of Charge II and Charge II and legally sufficient to 
support the sentence. 

~~.~,dudge AdTooate 
G. O' rien 

·r>.. . , 
Advocate 

Advocate 
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New Delhi, India 
30 January 1945 

Board o'f Review 
CM IBT 3.32 

U N I T E D S T A T E S ) ·NOR'IHERN COMBAT .AREA COMMAND 
) 

v. ) Trial by GCM convened at APO 689
) % Postmaster, New York, N.Y. on 

Private James D. Chaffman, ) 5 October 1944· Dishonorable dis
33559401, Casual Detachment, ) charge, total forfeitures, con
5307th Composite Unit (Pro } finement at hard labor for 15 years.
visional) ) United States Disciplinary Barracks 

) nearest port o'f Debarkation desig
) nated a~ place of confinement. 

HOLDING by the BOARD OF REVIEW 
O'BRIEN, VALENTINE and VAN NESS, Judge Advocates 

1. The record or trial in the case of the soldier above 
named has been examined by the Board of Review which submits 
this, its holding, to 'the Assistant Judge Advocate General in 
charge of the Judge Advocate General's Branch O'ffice, United 
States Forces, India Burma Theater. 

2. Accused was tried -on the followfng Charge and Speci
fication: 

CHARGE: Violation of the 64th Article of War. 
' 

Specification: In that Private James D Chaftman,· Casual 
Detachment, 5307th Composite Unit (Provisional), hav
ing received a lawful command from Captain LEMUEL S 
J"OHNSON, 5307th Composite Unit (Provisional), his 
superior officer, to join his platoon and go forward 
in an advance, did at Myitkyina, Burma, on or about 
2 August 1944, willfully disobey the same. 

. I 

J. Accused pleaded not guilty to and was found guilty 9t 
the Specification and· Charge. -. He was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or 
to become due and to be confined at hard labor for thirty y~ars. 
The reviewing authority approved the sentence but reduced the · 
period of confinement to fifteen years.· The United States Dis
ciplinary Barracks nearest the port of debarkation in the United 
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States was designated as the place of confinement. The order of 
execution was withheld pursuant to Article of War 50! and the 
record of trial was forwarded to the Branch Office of the Judge 
Advocate General, United States Forces, India Burma Theater. 

4. The testimony for the prosecution shows that on 2 August
1944 accused's organization was in the front lines and ~ttacking 
near Sitapur, Burma (R. 6a, 6f). It had been in combat about 
thirty-five days and had suffered casualties of about fifty per 
cent (R. 6a, 6e). 

On the date mentioned, Captain Lemuel S. Johnson was up 
with the front line "looking over the ground" and talking with 
the platoon leaders. He went back to :the rear to find his execu
tive and radio man, and was told to report to the battalion. 
When he got there he found accused sitting beside the roa4. 
Captain Johnson ordered accused to return to his platoon. Ac
cu~ed said he would not go. Captain Johnson "gave him several 
chances, repeated the order", but accused continued in his re
fusal. Johnson then decided he would "give him a break" and 
ordered him to take a message to his platoon and remain with'it. 
Accused said he would take the message but would not stay. John
son repeated the order, accused again refused, and Johnson sent 
him back to the first sergeant under arrest. Accused gave no · 
reason for his refusal (R. 6a) • On cross examination, Johnson 
stated that he reported to his unit on 17 July 1944 and that ac
cused was then w.1. th it. When asked if he knew "of any other in
subordination of the accused", he replied in the affirmativ~ 
(R. 6a). 

First Lieutenant Clinton V. Chenault was present when ·a 
conversation took place between Captain Johnson and accused on 
2 September 1944 at the company command post. Captain J'ohnson 
said "Private Chaffm.8.n, take this message to your platoon leader, 

.and rejoin your platoon", and accused replied "I will take the 
m.essage up; but I won't stay with my platoon" (R~ 6e) On cross 
examination, Lieutenant Chenault testified that accused was· a 
rifleman, that he had participated in previous attacks, and that 
on a previous occasion he had·broken under fire and had been 
brought back to the company command post. (R. 6f). 

. ' 

Private First Class Irving J. Herman was present at the 

company command post on the day in question and heard Captain

J'ohnson tell accused to take ~ message to his platoon leader 

and.stay with his platoon. Johnson told him this two or three 

times. Accused said he would take the message but he wouldn't 

stay and, ";might as well n?t take the message as I'm not go-.

ing to stay .. (R. 6g} • Captain 'Johnson emphasized the serious-. 
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ness of the matter. Accused gave no reason for his refusal 
{R. 6h). 

. . 5. Wo Witnesses appeared for the defense, and accused 

elected.to remain silent (R. 6h). 


6. It is noted that accused was designated in the charge

sheet as a member of the 5.307th Composite Unit (Provisional)

but that the witnesses referred to him as a member of the 475th 

Infantry. Captain Johnson is identified in the record only as 

a member of the 5307th-Composite Unit. In this connection, the 

court could properly take Judicial notice of the fact that, sub

sequent to 2 August 1944, the 5307th Composite Unit (Provisional) 

was deactivated and the 475th Infantry activated (Par. 125, 

MCM, 1928). In the light of all the evidence, the inference is 

compelling that Johnson was accused's superior officer within 

the meaning of Article of War 64. 


7. The Specification alleges that the offense in question
-occurred 	at Myitkyina, Burma, but the only evidence as to situs 
is that it occurred near Sitapur. ·The court could properly truce 
.judicial notice of the fact ·that Sitapur is in the immediate 
vicinity of Myitkyina (Par~ .125, .MCM, 1928). · The apparent
variance is, therefore, of no moment~ nor is the failure to prove 
more specifically the place of commission (cf. CM NATO 2047; Sec •. 
422 {3), .3 Bull. JAG 2.3.3). - . .. 

8. A seeming variance appears. between the Specification
and the proof, inasmuch as the Specificat.ian alleges willrul 
disobedience by ·accused of a command "to join his platoon and 
go forward in an advance", whereas the evidence shows that the 
command was ordered to return to his platoon or, as\later.express
ed, to take a message to his platoon leader and stay with the. 
platoon. The commands given to accused were a part of the same 
transaction, and, in effect, constituted one command, the essence 
ot which was that accused should return to his platoon, remain 
with it and, by necessary implic~tion, join with it in the at 
tack which was then in progress. ·Accused indubitably knew what 
was expected o~.him 1'Jhen the order was given. The fact that he 
was told to carry a message to his platoon leader and indica~ed 
his willingness to do so is of no consequence in view of his 
positive refusal to comply with the essence ot the command.., ·that 
is, to remain with the platoon during the attack. · It is consider
ed that the command given was substantially the same as that 
alleged, that there was no material variance, and.that the accused 
was not misled or injured.(cf. CM NATO; Seo. 422 (5), 3 Bull. ,
JAG 2.3-3). 	 . 
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·9. There oan be no doubt that the order in question was 
directed at accused personally and called for immediate com
pliance and that accused's refusal to obey was deliberate. There 
is, manifestly, ample evidence to support the conviction. 

10. The court was legally constituted and had jurisdio- . 
tion of the subject matter of the offense charged and the person
of the accused. No errors injuriously affecting the substantial 

·rights 	of accused were committed during the trial. The sentence 
was within the authorized limits. Therefore, 'the Board of Re
view is of the opinion and accordingly holds that the record·of' 
trial is legally sufficient to support the findings ·of guilty · 
and the sentence. 	 · 
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Board of Review 
CM IBT 334 

UNITED STATES ) NORTHERN CO~IBAT .AREA COMM.Al® 
) 

v. 

Raymond F. Page, 31315455, 
Private, Casual Detachment, 
5307th Composite Unit (Provi
sional) 

) 
) 
) 
) 
) 
) 
) 
) 

Trial by GCM convened at .APO 
689, %Postma ster, New York, 
N.Y. on 2 October 1944· Dis
honorable discharge, total for
feitures, confinement at hard 
labor for 15 years. United States 
Disciplinary Barracks nearest ~ort 
of debarkation in United States is 

) designated place of confinement. 

· HOLDING by the BO.ARD OF REVIEW 
0 'BRIEN, VALENTI1'E and VAN NESS, Judge Advocates 

1. The record of trial in the case of the above named 
soldier has been examined by the Board of Review which submits 
this, its holding, to the Assistant Judge Advocate General in 
charge of the Judge Advocate General's Branch Office, United 
States Forces, India B~rma Theater. 

2. Accused was tried on the following Charges and Speci
fications: 

· CHARGE I: Violation of the 64th Article of War. 

Specification: In thatP.rivate Raymond F Page, Casual De
tachment, 5307th Composite Unit (Provisional), having
received a lawful command from Captain Raymond A 
Leonard, 5307th Composite Unit (Provisional), his sup
erior officer, to return to his unit which was.then in 
contact with the enemy, did, at Myitkyina, Burma, on 
or about 1605 hours, 28 July 1944, willfully disobey 
the same. 

CHARGE II: Violation of the 15th Article of War. 

Specification: In that Private Raymond F Page, Casual De
tachment, 5307th Composite Unit (Provisional), being 

·present with his unit, while it was engaged with the .. 
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enemy, did at Myitkyina, Burma, on or about 1600 
hours, 28 July 1944, shamefully abandon the said 
unit and seek safety in the rear. 

3. Accused pleaded not guilty to all Charges and Specifi 
cations and the court found him guilty of all of them. He was 
sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due and to be confined 
at hard labor at such place as the reviewing.authority may direct 
for twenty years. The reviewing aut):l.ority approved the sentence 

·but 	reduced the :period of confinement' .to fifteen years. The or
der of execution was withheld pursuant to Article of War 50~ 
and the record of trial was forwarded to the Judge Advocate 
General's Branch Office, United States Forces, India Burma 
Theater. The United States Disciplinary Barracks nearest the 
port of debarkation in the United States is designated as the 
place of confinement. 

4. On or about 28 July 1944 Lieutenant Jones was in com
mand of the second platoon, Company E, second battalion, 475th 
Infantry (R. 6a), then the 5307th Composite Unit (R. 6a, 6d}.
The platoon was in the presence of the enemy thirty-five to 
fifty yards away, and was moving in against them. On this date, 
accused, without proper leave, went to the rear (R. 6a) as soon 
as the first shot was fired. The platoon was later forced to 
retire and r~joined accused in a shell hole (R. 6b) about ei~hty 
to one hundred yards in the rear (R. 6d) where accused had t8.ken 
refuge (R. 6d). Lieutenant Jones then sent accused back to the 

.company commander {R. 6c). When accused was brought to Captain
Leonard, his company commander, he was ordered to return to ·his 
:post (R. 6e), to go back to the :f'ront line (R. 6i}. Cantain 
Leonard said, "I order you to take your rifle, to go back and 
fight. Will you do that?" Accused said no, he was a:f'raid-and 
that everything went black (R. 6e). He was crying and shaking.
He· was "pretty nervous" (R. 6e, 6j, 60). Accused was asked by
Captain Leonard if it was true that he had abandoned his post
in the line and refused to fight. Accused said, yes. (R. 6e).
Acy-used "had control of his senses and actions at all times, 
except mental actions" (R. 6g) • On a previous occasion accused 
had been examined for neurosis. The doctors at the battalion 
command post kept him :f'or two or three days and later told Cap
tain Leonard there were no definite signs (R. 6e). Private Mar
bury testified on rebuttal that before giving the attack order 

.Lieutenant Jones specifically told accused to attack with the 

. rest of the men and to "s:ay up there w1th them". During the 
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attack accused withdrew, asking the acting platoon sergeant 
for permission to go to the company command post. He was re
fused ,and ~told "to get back up there". Accused ran back toward 
the command post (R. 6n). 

5. His rights haVing been explained to him, accused elected 
to take the stand and testify in his own behalf. He stated that 
he had never had any training in jungle warfare but had had basic 
training in.the infantry. On the maneuvers in Louisiana he was 
on umpire detail and had no chance to go through any of the actual 
problems. Since his arrival in India he had about a week in gen
eral infantry tactics. The firs·t time under fire one of the men 
he had been with all during his army life was killed. Always af
ter that when he was under fire everything would go black. At a 
time nrevious to the offense in this case he had been sent back 
to the aid station for an examination for neurosis. He stayed 
there three days and was examined by Captain Snipes who was the 
doctor there. One day while out cleaning off the trail, every
thing suddenly went black and he fainted. He was sent back to · 
the 42nd Portable Surgical Hospital f'or "f'atigue state". On 
28 July he was a rifleman and went forward with the platoon after 
being ordered to do so by Lieutenant Jones. He shot at the enemy
and evevything went black when they began f'iring. His platoon 
sergeant was about twenty-five yards to the rear and he ordered 
accused to go back to the shell hole and wait there. About five 
minutes later the rest of the platoon came back. Accused explain
ed to Lieutenant Jones that he had trie4, that he couldn't help it 
but everything went black. Accused was sent back to the company 
commander to be put under arrest. Captain Leonard did not give 
him an order to return to the line but sent him back under arrest 
with the battalion runner (R. 6j, 6k, 61). · 

6. It is clear that accused was given a direct order by 
Captain Leonard. The Specification of.Charge I alleges that ac
cused was ordered to "return to·his unit which was then in con
tact with the enemy". The unit was unquestionably in co~tact 
with the Japanese. The proof that Captain Leonard ordered ac
cused to return to his post, to go back to the front line, "to 
go back and fight", amply supports the allegation "to return to 
his unit", and does not constitute a variance from the allegation. 
The order was a positive mandate and accused refus~d to obey and 
refused to comply with it. It is true that accused denied hav
ing received the order and stated that Captain Leonard sent him 
back to the battalion command post. It is the province of the 
court-martial to weigh the evide~ce and judge the credibility of 
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witnesses. The testimony presents an issue of tact which the 
court decided against accused, and if there is substap.tial evi
dence supporting their findings, we cannot disturb them. The 
evidence is, in our opinion, suff~cient to support the findings ' 
as to both.Specifications and both Charges. 

7. The Specification of Charge II alleges that accused 
shamefully abandoned his unit while it was·engaged with the enemy
and sought safety in the rear. A similar case was decided by the 
Board of Review in the European Theater of Operations. We believe 
it pertinent to quote extensively from that opinion (ETO 1249, 
Marchetti) • · 

"* * * Proof that accused abandoned his company while 
it was before the enemy will sustain a conviction under 
the 75th Article of War regardless of the length of time 
he was absent from his~duty. Where the misbehavior is 
based upon proof that accused left his duty station and 
went to the rear, the offense is committed immediately
upon and coincidently with his departure from his station. 

'This offense may consist in:-* * * .Such acts 
by any officer or soldier, as - * * .* going·to the 
rear or leav:µ>.g the command when engaged with the 
enemy! or expecting to be engaged., or when under 
fire * *· Nor will it constitute a defence, or 
scarcely an·extenuation, that the accused did final
ly perform the service required of him or other
wise duly conduct himself before the enemy, if, af
ter·having.originally misbehaved, he was compelled 
to such service or conduct by peremptory orders or 
by the use or display of force. 

Running away. This is merely a form of misbe
haviour before the enemy, ·and the words 'runs away'
might well be omitted from the Article as surplusage'.
(Winthrop's Military·Law and Prec'edents - Reprint 
pp. 622, 623, 624). 

* * * 

"The.75th Article of War provides in pertinent part:, 

'Misbehavior Before the Enemy. - .Any officer or 
soldier who, before the enemy, misbehaves himself, 
runs away, or shamefully abandons or delivers up or 
by any misconduct, disobedience,- or neglect endangers 
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the safety or any fort, post, camp, guard, or other 
command which it is his duty: to defend,***·' 

"The following interpretative comments of the fore
going article in addition to those hereinbefore quoted 
are pertinent: 

'a. MISBEHAVIOR BEFORE THE E}.J"EMY * * * Mis
behavior is not confined to acts of cowardice. It 
is a general term, and as here used it renders cul
pable under the article any conduct by an officer or 
soldier not conformable to the standard of behavior 
before the enemy set by the history of our arms. 
Running away is but a particular form of misbehavior 
specifically made punishable by this article.* ~ *· 

Under this clause may be charged any act of 
treason, crowardice, insubordination, or like conduct 
committed by an officer or soldier in the presence 
of the enemy.' {Matlual f'or Courts-Martial 1928, :par. 
141~, :P· 156). 

'An officer or soldier who culpably fails to do 
his whole duty before the enemy will be equally charge
able vdth the offence as if he ~..ad deliberately proved 
recreant. * * *. 

The act or acts, in the doing, not doing, or 
allowing of whi~h consists the offence, must be con
scious and voluntary on the part of the offender.* * *· 

Defence. Beside negativing the facts charged, 
the accused may show in defence that in what he did 
he was acting under the orders or authority of a com
petent superior, or was properly exercising the dis
cretion which his rank, command, or duty, or the · 
peculiar circumstances of the case, entitled him to 
use. He :may also show that he was suffering under a 
genuine and extreme illness or other disability at 
the time of the alleged misbehaviour" {Winthrop's 
Military Law & Precedents - Reprint - pp. 623, 624). 

"The gravamen of the offense against accused is con
tained within the following allegations: 

''Marchetti * * * being present with his company
I 
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while it was engaged with the enemy * * * did * * * 
shamefully abandon the said company, and seek safety 
in the rear'. 

"While this specification is modeled upon form 46 (Manual 

for Courts-Martial, 1928, p. 244) it is to be noted that 

it follows that part of the 75th Article of War which per

tains to the abandonm:ent of 'any fort, post, camp, guard 

or command'. There is therefore presented a situation 

which requires particularized consideration of the statute 

to determine its application in the instant case. * * *· 


* * * 
"The evidence in this case establishes the .indisputable 

fact that accused, when his squad was advancing toward the 
enemy in the direction of * * * deliberately and without 
authority ran away from it. The evidence is therefore such 
as would consistently andappropriately support this averment: · 

'Marchetti * * * being present with his company while 
it was engaged with the enemy ran away from his com- · 
pany 

. 
and did not return, etc.' 

:~ 

There was an apparent endeavor on the part of the draughts
man to lay his allegations in such form as to bring the same 
under the following denouncement of the statute: 

'.Any * * * soldier who, before the enemy * * * shame
fully abandons * * * any * * * command which it is his 
duty to defend' (Underscoring supplied). 

The pleading, however, fails to include the highly relevant 
allegation 'which it is his duty to defend'. It is therefore 
manifest that if the legal sufficiency of the record depends 
upon this provision of the Article only, a serious question 
would be presented as to whether the specification states facts 
constituting an offense under this particular· clause of the 
Article. Fortunately, however, the allegations of the Speci
fication are sufficiently broad to avoid this dilemma. It 
is· alleged that Marchetti 1 did shamefully abandon the said 
company, and seek safety in the rear'. Synonyms "Of 'abandon' 
are: leave, quit, renounce, resign, surrender, relinquish, 
vacate, remit, discard, forswear (Webster's New International 
Dictionary - 2nd Ed.). Judicially 'abandon' has been defined 
as totally withdrawing oneself from an object; laying aside 
all care for it; leaving it altogether to itself (Pidge v. 
Pidge, 44 Mass. (3 Mete.) 257,265. C~: l w. & P. Perm. 4) • 
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The Specification's allegations are beyond doubt equivalent 
to the allegation ·•did run away :from his company'. Inter
preted in such manner the Specification clearly alleged 
:facts constituting an offense under the clause of the .Article 
which denounces as an offense the act of a soldier who 'be
fore the enemy runs away'. 

"In order to constitute an offense under the·75th 
Article o:f War the various acts o:f dereliction of duty by 
an accused must be committed 'before the enemy'. Winthrop 
comments as follows upon its meaning: 

·'Before the enemy.' This term is defined by Samuel 
as - 'in the face or presence o:f the enemy.' It is 
not necessary, however, that the enemy should be in 
sight. I:f he is confronting•the army or in its 
neighborhood, though separated from it by a consider

· able distanc~, and the service upon which the party
is engaged, or which he is especially ordered or 
properly required by his military obligation to per
form, be one directed against the enemy, or resorted 
to in view of his movements, the misbehavipur com
mitted will be 'before the enemy' in the sense of 
the Article•' (Winthrop's Military Law & Precedents 
Reprint - pp. 623-624). 

'~~ether a person is 'before the enemy' is not a 
question of definite distance, but is one of tactical 
relation•. (Manual for Courts-Martial 1928, par. 141~, 
p. 156). 

"The Specification fails to allege in the words of the 
statute that accused was 'before the enemy' when.he·ran away 
from his company. However, it does allege that he was 'present 
with his company while it was engaged·with the enemy'. The 
phrase 'engaged With the enemy' is properly construed as an 
allegation of place as well as time. It is identical in 
meaning with 'before the enemy'--rcNi, France, 2~. May 1919, 
OAJAG 201-4170, Samuel Stone; Cl~ France, 28 January 1919, 
OAJAG 201-1200, Francis Slagle). The Specification, there~ 
fore, alleges the crucial fact that accused was 'before the 
enemy' when he 'ran away~"· 

With the f~regoing we agree. 

8. When accused was brought to the company command :post,
Captain Leonard asked him if it was true that he had abandoned 
his post in the line and refused to fight. Ac·cused replied in 
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the at:t'irmative. · No warning was given and the tacts were not 

developed fully to determine whether such statement was volun

tary. This appears to be substantially tantamount to a confes

sion to the al+egation of misbehavior before the enemy. How

ever, we· deem it unnecessary.to discuss whether this is a con

fession or merely an admission against interest because there 

is substantial competent other evidence that would compel in 


.the minds of reasonable· men a finding of .guil.ty. ' · 

· 9. In def.ense accused may show that he was suffering under 
a. genuine and extreme ~llness or other disability at the time of 
the alleged misbehavior {See Winthrop's Military Law and Precedents, 
2nd Ed. p.· 624). · The record as a whole suggests the possibility
of_ battle neurosis. No medical testimony·was·produced as to this 
pertaining to the particular offense charged. However, the court 
having before it all the facts and the appearance and demeanor of 
accused has by its very finding rejected this defense and· decided 
such question against accused. 

10. ·The advisability of a medical examination for 
., 

the 

possible existence of battle neurosis is a matter for considera

tion by the reviewing authority and not for the Board of Review. 


11. The court was legally constituted and the sentence is 
. within the authorized limits. The court had jurisdiction of the 

subject matter of the offense and of the person of the accused. ' 
No errors inj~riously affecting the substantial rights of the ac
cused were committed during the trial. The Board of Review is or 
the opinion and accordingly holds that the record of trial is 
legally sufficient to support the findings of guilty·arid the sen~ 
tenoe. · 

, Judge Advocate ~akA
Itimous ~ Valentine 

Advocate 

- 8 
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APO 885 
23 December 1944 

Board of Review 
CM IBT 338 

U.N IT E' D ST ATES NORTnERN COMBAT AREA COMMAND 
• ~ •, 

v. ) Trial by GCM convened at APO 689,
) % Postmaster New York, N. Y. on 

Private Lawrence Schryver, ) 8 October 1944. Dishonorable dis
32748839, Casual Detachment, ) charge, to forfeit all pay and 
5307th Composite Unit (Pro ) allowances due or to become due, to 
visional}. ) be confined at hard labor for 25 

) years. U.S. Disciplinary Barracks 
) nearest Port of Debarkation in U.S. 
) designated as place of confinement. 

HOLDING by. the BOARD OF REVIEW . 
O'BRIEN, VALENTINE. and VAN NESS, Judge Advocates 

1. The record of trial in the case of the above named 

soldier has been examined by the Board of Review which submits 

this, its holding, to the Assistant J"udge Advocate General in 

charge of the Judge Advocate General's Branch Office, United 

States Forces; India Burma Theater. 


2. Accused was tried on the following Charge: and Speci

fication:; 


CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Lawrence Schryver, Casual · 
Deta,ohment, 5J07th Composite Unit (Provisional),,did, 
a~.Myitkyina, Burma, on or about 1) JUly 1944, desert 
the· service of the United States by absenting himselr 
without proper leave from his organization with intent 
to a.voi.d hazardous duty, to wit: engaging the ,.enemy,
and did remain absent in desertion until he surrender

,· ed himself' at Myitkyina, Burma, on or about 21 July 
; 1944. ' 

. : t ' ' 

. 3. ·. Accused pleaded not guilty and was found guilty by the· 

court of the Specificati.on of the Charge and the Charge. He was , . 


·--.sentenced to be dishonorably discharged, to forfeit all pay and 
allowances due or to become due, and to be cqnfined at bard labor 
at such pla~e as the reviewing authority may direct for the term 

- 1 

http:Specificati.on


WAR DEPARTMENT 

(160) BRANCH OFFICE -OF THE JUDGE ADVOCATE GENERAL
• 	 WITH THE 

UNITED STATES ARMED FORCES CHINA BURMA INOIA 

-1 ' . 
·of.his natural lite. The reviewing authority approved the 


s·entence but reduced the period of confinement to 25 years. The 

United States Disciplinary Barr~cks nearest the port of debarka

· tton in tb,e United States was designated as the place of confine
ment. Pursuant to Article of. War 50-1/2 the order directing the · 

. 	 exe.cution of the sentence was withheld and the record was for
'varded to the Judge Advocate General's Branch Office, United 
States Forces,- India Burma Theater. , · 

. 	 . 

4. Technical.Sergeant Olin McGregor testified that on.13 
July 1944 he was acting first sereeant of Company E, 475th In
fantry, 5307th Composite Unit (Prov.}. The .company of which he, 
accused, and Private Edward A. Hahn were members was in the front 
perimeter in, contact ·with the enemy about 75 yards from the enemy 

. pillboxes. On this day accused and Private Hahn were reported . 
absent by the platoon sergeant, and McGregor went .around and· check
ed the other platoons. Not finding them, he entered their ab

, sence on the mornine report nFrom duty ·to AWOL". On ·this day the 
two men had not been detailed for any particular duty except to 
hold the front line. About 10 or 15 days later the sergeant · 
major called and sai.d they had been picked up at the air strip
which is eight or ten miles avray. At that time they were entered 
on the mo~ning report as "from AWOL to desertion" (R. 6a). They 
:were held at the air strip (R. 6b). On cross examination he 
testified that he had seen these men each day he went around the 
perimeter, but it was possible for accused to.have been given a 
detail without him knowing about it until the next· morning (R. 6b). 

5. Private. Alfredo F. Garcia testified that on 13 J"uly 1944· 
he and Private First Class Douglas E. Reed (R. 6h) occupied the 
foxhole next to accused. The foxholes were about a foot and a · . 
half apart with an opening conµecting them (R. 6d) •. In the after-·· 
noon (R. 6e) he heard acc_tised or Private Hahn say, "We are going· ;· . 
t? the air strip" {R. 6e;} • Tbat night they were gone, though he . : 
did not see them leave (R. 6d). One said he was going to leave · 
(R. 6e). They left a Bren gun in the foxhole (R. 6e). 'Three or .· 
four days later the platoon withdrew to permft bombing operations 
(R. · 6d , 6f) • 	 · · · 

. ___. :: ~~!'4_;_/·-~iVa.te. ]!'.irst"ciass Douglas ~. Reed, acting start ser
. · g~, -._s:.quad leader. ot Company E, testified that . accused. and · . 
.~; Eri~te/lahn were in the foxhole neit on the right to' the one oo-· 
::~Piad l?;i.. parcia and himself•. There was a small opening between· 
·ctlie · t.Oxh_g-l'es and it was .only large enough to permit conversatfon 

·,/ah~ ~liia,;passing ot 'rations._.. Ab~ut lJOO hours, 13 July 1944 he
1

1ov~rh_&ard a conversation between accused and Hahn. "They said 
'that they were talkillg·t~gethei- about getting out. Leaving.", and 
he .t_old them they had be~,ter 'think another time about it. He -saw 
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the~ leave about a half hour later, but thoueht they were going

after water (R. 6j}. The water was about 200 yards away, and 

sucll trips were permissible (R. 6k). That afternoon he check

ed their foxhole to see if they were there. He saw a Bren gun

in the foxhole, but noticed no ·other weapons. That night when 

they didn't come back, Garcia told.him that they bad said. some

thing about going to the air strip. Two days later the B-25's 

came over and bombed (R. 6k). He had not given them permission 

to leave the foxhole (R. 6L). When he warned them, they did not 

rei:ily but stopped talking about leaving (R: 6L). After he no:. 

ticed the two men.were missing, he never saw them again. They

could not have returned to the foxhole without being noticed 

(R. 6p}. 	 . 

EVIDENCE FOR ACCUSED 

7. Lieutenant Collingsworth, comm.ending officer-of ac
.cused 	and Private Hahn, testified that a man whom he assumed to 
be accused, though he could not swear it was, brought the Bren 
gun when it vras called for (R. 6m). Within two days after ac...; 
cuEed and Private Hehn left the foxhole, such fact vra.s. reported 
to Lieutenant Collingsworth (R. 6n, 60}. He did not r~:port it 
to the company commender at the th1e ·.the report was made but 
did so the de.y after the bombing. (R. 6n). . 

.8. The accused elected to remain silent (R. 6h). 

9. This is a companion case to.that of Private Edward-A•. 
He.hn (CM IBT #339). The appointing authority authoriz.ed a. co~
mon trial of accused and Private Eahn subject· to objection by 
any accused. The convening authority may direct a common trial 
where two or more accused are charged as separate offenders, 
having simultaneously and severally and _at the same time and 
place committed offenses of the same character, provable by the 
same witnesses {Sec. 395 (.3J), Dig. Op. JAG 1912-4o'). Although
in such case the: offenders ·are tried together, in law actually 

. I 

not one trial but .sever.al trie.ls occur simultaneously.· Each of 
the accused at such conn:non trial is entitled to exercise the 
rigtit of peremptory challenge under Article of War 1$. The· 
fipdint;s and sentences are separately voted on as to' each ac
cused~ ·>·,There must be a Separate review by the staff judge advo ',· 
·Cate, and' a separate action by the reviewing authority upon each 
-1;ecQ.rd. ·· 

' 
1 Ir.. .co:rnmon triels' only one original record should. be 

:rre}c.red with a copy thereof for each accused. The. original
record should show separate findings, sentence and action, 

- 3 
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and separate general court-martial orders should be pub-.
lished, as to each llCcused." (SPJGJ CM 256499, 256500, 
256498; 27 May 1944) . 

, 10. There is no competent legal evidence of :where or when 
the desertion was terminated. The testimony as to the sergeant
major having picked up accused and Private Hahn at the air strip.
is clearly hearsay and incompetent •. As the offense or desertion . 
is complete when the-person absehts himself without.authority . 
from·his place of ser~ice with the requisite intent, proof of th~ 
duration of absence is not essential to sustain a conviction of 
the o:f'fense. , The element of proof "that ·his absence was of a. 
duration and terminated as alleged" as set forth in MCM 1928 was 
'formerly essential only when.the legality of. the sentence· imposed 
was dependent upon such duration under the Table of Maximum ' . 
Punishments. Since the suspension of limits upon punishments for 
wartime desertion, the maximum punishment for V!hic.h in all cases 
is now death, the duration of the unauthorized absence is mater
ial only in extenuation or aggravation of-the offense or to show 
the requisite intent. It is Qlearly not an essentigl element ot 

. the offense (See CM ETO 2473).. . . . · 	 · · 

· 11•. Nor <loes. it eppear whether accused and Pri!V'ate Hahn 
were ~pprehended or whether they surrendered themselves. The 
absence of proof es to the manner, time and place of 1.the termina
tion of the desertion 'is imrnaterie.l. The offense charged was 
committed at the moment accused absented himself without·author~ 
i ty in ord~r to· avoid hazardous duty (Bull. JAG, .Tune.1944, p.232).
To p~ove the offense charged it is,necessary to show (a) that'the 
accused absented himself without leave as alleged; (b) that he 
intended, at the time of absenting himself, or at some time dur
ing his absence, to avoid hazardous duty. The intent or aoou13ed 

·is a fact which must be proved as any other tact and tor such 
pur1)ose evidence of relevant and material circumstances· is cogent
and proper. From such circumstances and reasonable·and legitimate
inferences ther&from, the intent may be discov~red. Under Article 
of V!ar 28, ru:iy._person subject to military law who _"quits his or
ganization or place of duty with the intent .to avoid hazardous 

. duty or shirk important service shall be deemed· a deserter",(MCM 
1928,· p. 142). There can be no serious question concerning th13 
hazardous na.ture of the duty of accused in view of the location 
of the front perimeter about 75 yards from enemy pillboxes. There 
is evidence revealing that a.coused, without authority,-. qti-it his · 
place of duty and was e;one for se~eral days. We think that ths . ' 
·fact ·o;r accused's unauthorized absence ft;?r· the period shown itnder 

\ 
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the prevailine conditions, ¥lithout explenation, coupled with the 

conversation between him and Private Eahn concernins leaving and 

gettine; out oi' there are compelline facts which clearly justify 


. the conclusion of the court that he intended to .avoid hazardous 
duty e.s alleged. · 

There is no affirmative showing in the record that each 
accused vras given the right to exercise a pere:i:n?tory challenge. 
We are of the opini9n that the presumption of regularity attB.ch
es·. To reach a conclusion that the right of one perem.:.?tory . 
challenr;e was not extended to each accused, it would be neces~ary · 
to ign.ore the. applicable presumption that the proceedings were 
regular unless the contrery clearly appears on the face of the 
record. (CM CBI 71) (Cf. CM 196619, Dig. Op. J'AG 1912-40, Sec. 
416 {17)) . . 

12. Tb.e court was legally constituted and had jurisdiction 
of the subject matter of the offense and the person of the ac
cused. lfo errors injuriously affecting the substa;ntial rights 
of accused were committed during the trial. The sentence was 
within the authorized limits. Theref'ore, the Board of Review 
is of the opinion and accordingly holds that the record of' trial· 

·is legally suff'icient to support the sen"!ience. 

I' 

~~-~lJ~ , Judge Advocate 
· Itimous'T. Valentine 

~Judge Advocate 
Ro16ert:Vail ress 
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APO 885 
29 December 1944 

.Board of Review 
CM IBT 339 

.}UNITED ST.ATES NORTHER.~ co:MBAT AREA C014MA1'ID 
} . ... 

v. 	 ) Trial by Gc:M convened at APO 689, 
} %Postmaster New York, N. Y•. on 

Private Edward A. Hahn, 8 October 1944· Dishonorable dis
,.32 751209, Casual Dete.chment, ~ charge, to forfeit all pay and . 
5307th Composite Unit'" (Pro- ) allowances due or to become due,
visional}. · } to be confined at hard labor for 

) 25 years. U.S. Disciplin~ry Bar
racks nearest Port of Debarkation 

J in U.S. designated as place of 
) confinement. 

HOLDING by the BOARD OF REVIEW 
0 'BRIEN, VALENTINE, and V.AN NESS, Judge Advocates 

1. The record of trial in the case of the above named· 
JOldier has been examined by the· Board of Review which submits 

this, its holdine:, to the Assistant Judge Advocate Generti.l in 

charge of the Judce Advocate General's Br~nch Office, Unit~d 

States Forces, India Burma Theater. 


2. .Accused was tried on the followine Charge and Speci

fication: 


CHARGE: yfplation. of the 58th Articie of War. 

Specification: In that Private 'Ed:ward A. Hahn; Casual 
Dete.chment, 5307th Composite Unit (Provisional),
did, at Myitkyina, Burma, on or about 13 July 1944, 
desert the service of the United States by absenting
himself without proper leave from his.organization
with intent to avoid hazardous duty, to wit: engaging
the enemy, and did remain absent in desertion until 

•·he 	surrendered himself at Myi tkyina, Burma, on or. 
about 21 July 1944. 

j. - Accused pleaaed not guilty and was found guilty by the. 

court .ot the Specification (of the Charge and the Charge. He was 
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sentenced to be di shon.orably discharged, to .forfeit all :pay and 
allov.rances due or to become due, and· to be conf'ined at hard labor 
~.t such pl2ce as the revievdn~ authority may direct for the term 
of his natural life. T~e revie~~ng authority.approved the sen
te~ce but reduced the ,eriod of· confinement to 25 years. The 
Un~ted States Disciplinary Barracks nearest the port of debarka
tion in the United States was designated as the place of confine
ment. Pursuant to Article of War 50! the order directing the · 
execution of the sentence ·was vdthheld and the record was forward
ed to the Judge Advocate General's Branch Office, United States· 
Forces, India Burma Theater. 

4. This ·soldier was tried at a common trial·with Private 
Lav.Tenoe Schryver. Attention is invited to that CEl.se, CM IBT
# 33 :s, the holding in which is adopted as our holding in this 
case. 

5. TI'..e court was legally constituted ana_ bad jurisdiction 
·or the subject matter of the offense and the person of the ac
cused. No errors injuriously affecting the substantial rights
of accused were 9ommitted during the trial• The sentence was 
within the authorized limits. Therefore, the Board of Review 
is of the opinion and accordingly holds that the record of trial 
is legally sufficient to support the sentence. 

J'ude;e Advocate 
Va.tent ne 

·~4:1Judge Advocate 
R~ 8iiieSS· 
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New Delhi, IndiF 
\. ~-? <l~nu.~~ry 1911 5 

:S·x.ra of Reviev: 
CM :rnT =!f31,4 

U lJ I T E D STAT3S· ) DlDIA CF.PTA DI\ri:'.SimJ ATC 
) 

v. l 
) 

Trial by GCM cn~vened et Cal
cutta, India oP 14 and 15 se,

C2.pte.i.r.. Cherlcs C. \•!8llinc, ) ten".11cr l9Ji!t-. 8FJntenced to ;!ay 
0434093 ,, J.305th P:rmy Air • 
Force Bcse' Unit; Air Trens:1crt 

) 
I 

f:l200 fine, to he restricted 
to limits of post ror t~ree 

. Com.:rJ".~d mort~is. 

OPIXION OF T~'1t BOJ:t.D OF Rl;VI'.t:V: 
0 ':SFIE.H, VJ,J,:;;::T'I1I!'".E c1;d VAN I-":'ESS, J"1J_d;;:e Advo2_ili 

1. T}1e record of' tri2l in th~ case of the r1~ove .nr!'le.d 
officer :1:'.rvi!·i:: been e-:t<::.11l.ined in1 the Jlri•T-cl:!. O:f'f:i.ce of the J"·Jc'l~_:c 
ld,ro' c ,... te re~·· c'r~ "! T;" c'l i.· P. T'n r"'"' Tl··,~,:- t.re c-i·1 n~ 1-.'-i:re f'ou-1"" 1 :.. :-:-_.., 1

><'"• I" ~ ·-- ( •• '•, _ ...... L •'• ,• .<,•. __ ....... , ,,,.... • - ~· _, • ~- J. \.} -~t.:..·.,:.. 


· ly inoufflcic!1t to support t!~e finclir.:s r;Y'.a. f'.e-rte'-'.ce, ~Es hee~ 
e:i;:~'!'lj_:Jcd b;,- the Bor,rd qf Revi'.:VT 1rna_ the Po:~rd subm~ts tLis, its 
~?~-nion, to t~:c Judce Ldv~ccte C-encrc=;l. 

2. Tb.e 8.cc:.:sed v.-c.s tried on 111. er:a. 15- Be};ter1b0r 1944- ty ~ 
coi.1.rt conve::!.ed b~~- Bri_:adier Generel TUnner, CoTn.;-:r:nndi n;;::, Inc.ii::: 
Cl:ir.e_ Division., Air Tre.ns::1ort Corri_:::nd, 1J05th LrfJ'.y Air Forces 
Base Unit, 1'.PO ://192, on char~es and s:pecif'ications referred for 
trial, on 7 September 1944,by that officer, as follows: 

CHARGE I: Viole.tion of the 95th Article of War. 

Specification: In that Captain Charles C. Walling, 1305th 
AllF.B::\se Unit, Air Trr:.nsport CoIT!JTlnnd, did, r.t Mistu:r:iri~ 
Ir~dia, on.. or 0bout A:i1·5.l 10, 19411-, ViI"OT1£.::f'uJl:: use in 
the :presence of D c;atherinc_of several commisr;ior:ed 
officers of' tl~ e Unitea :3tstes Arm.:~, t1~ e f.ollowin:; clis

, respectful, 1!: sultint, contenrptuou s ::ind. rrovokins v·:ords. 
e . .:;ein.st Second. Lieutenant Homer H. i'!i.l"1on, Unitee Stet.es 

·_-!'rr;~··, to F:tt: "Liet1.t.(>"."r•::-tt ~·;-ilflOTI yiulJed 3 c~,icke!l-.:"'.~:it 
. tric~;: hy turnin::_: !.~c!;elley ir." ( o:;: i;·,:ords to tl0 nt cf':rect.}; 
. "I,ieute~1;.:mt 1:;:.J.:=;0:-i dsscrvcs o cood be.~t:'.nc u:; ..-~_nd I m:n, 

308845 
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going to cive it to Mn" (or vrords to ttat effe.ct) ; 
"There '.s V!ilson ·back>. the dirty lmv son-of-e.-bitch. 
Somebody shQuld knock ·_his ears off. I t11ink I will . 
a.o it" (or v1ords to that effect); "Some.body should . 

·. · pick a. fit:ht with \'.'j.lson and bea~ him up" (o~ ''rords 
·tothat.effect}; "Broome, (meaniri.s Second I,ieutenant 
Robert K. Broome}, I m:: a Capt::dn end I. can't co ;, 
over there and pick a fi.cht vrith hin {meo.ninc J,ieu

' 	 · ten.ant VTilson) due to our dlfference in rr,nk.. Why · 
· ·~ do:n 't you ·'zo over End knock the shit out of· him" · 
· (or v.rords to that effect) • 

CFJiRCE II: Violation pf the 96th Article of War. 

S:pecification 1: In that CnDtrir. Chr-irle-s d. l'ialling, · 
1305th MJ! Base Unit, Air Trnnsport Comr.itmd, did, 

· 	 .in con junction vii th Second Lieutenant Robert K. 
Broome, ot Misicii.nr:i, I::idie, on or about Ariril IO,· . . 
19hl.;., co:r:::rnit an ossault upon Second Lieutenant Homer 
IT. Wilson', by wroncf'ully striking the· snid I,ieutenant 
Fomer E. Wilson on C:e rcce nnd he2.d with his fists 
e~a ~oot. · 

Specification 2: In t~:.2.t Capt&in ChRrles C. V!all5.nr;, 1305th 
JJJJ' I'ese Unit, Air Tr::u1S:port Co'11!1a!1.d, did, '8t Misimari, 
L!.dir,, on or c; bout L::;ril lO, l 94h, wron:fully encqur
ace, :;;iersuade, advize and ~OV!insly assist Second 
I':ieutc:1.o.nt Robert :r-:. Broome to co:romi t an unlnvrf'ul as
SHult uron SecN!d Lieutenant 1Io!!!er H. 1~r11son, in his 
~resence, and the preser.ce of several ot~er coI11r.1is
siored officers, and that be '"'es at tl:.e time of said 
assanJ.t u~ e hichest r.ankins commissioned officer.· 
present a.nd he -.r.E"cde no ef'fort to prevent said assault 
or stop the :procress of the ossc;uJ.t but stood b7t and 
three.te:i.ed Second Lieutem=:nt Robert K. Broome in the 
follovd.nc v:·ords, to wit: "I will beBt you u9 if you 
let V!ilson cet t:re best of you" (or v.7Qrds to t1rnt -ef
:f'ect). · 

~·ccused }:ler:ided in b2.r of trir:l to all chgrges and s:pecifj.cations,. 
b-:";.~in8 his plea on a v,Titten ·re:::irimn.nd and forfeiture previously 
od:T.1nistered -..mder t'.i.c 104th. Article of VTRr. This ~rilea ·vms over

'ruled., 1r~c1 accused. then riler:ded· not euilty to all charges end 
cpedific~tions. ·At th~ conclusion of the ?rosecution's case, ec-. 
cusc]. reT1e·wed his plea in. bar of ·trial, whtch vms .likev.rise over
rule{!,. _:'f:e v-:e.s 'found, guilty of the S:r;>ecification, CherGe I, ond . 

·c.\.: • 
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not cuilty of.,.Charge I but· guilty· of a vioh.tion 0f tJ1e G6th 
J.rtlcle of 1\'a.r., and etl.ilty of Cba.r:;:;e II and its s:peciffo~tions. 
J..:re ·:,ae. sente"lced to rmy a fine of ~1200 and to be restr:i.cted to 
ttn limits .of' his~post for three months. The reviewinc author
ity e:_sp:pproved the :f:i.ndings of euilty. or· Suecifications l Pnd 
2, C1'.:'.r8e I~,. c:,nd. Cho.rge II, but ep:proved the findings of 13uilty 
of the S:pecifJ..cation, Cheree I, and Chere;e I, and the sentence. 
rr:_te r::entence was :publ:tsl:led in General Court-?.ri:-,rtial Order No. 1 ~. 
T-1er:a.cus.rters India C::J.ina Division, Air Trens;iort. Command, APO 
192, ~ Post~.e:ster, l'!"ev! York, New YorJ.:, 11 November 1944. 

). T::.e only q_uestion req_uirine: cor-siderstion by ·the Board 
nf Eevievr in this case is whetber the court's action in over
rnlire: accused's :plea in bar of trlal to the charges and s:peci
f ico.tions was :pro;er. In considering this question the Board 
,,.;;_11 r:.ssi.i.~~i.e th:!t t~ie allf1C$.tions set but in the specifications 
'\':ere proved b:r coT1'1~:ctent evidence and will recapitulate the 
testimo:r:·:r only to t1:e extent that is nece~sary to lend con.tinuity 

. to vfr:::it. i:: ..... llec:ed to heve 'occurred. ·· · · · .. 

4. It PJ:l)e~rs from the evidence that, on the.,evenirB of 
9 April 194/i., P. :~)romotion party rn=is held in a basbioccuried by· 
severcll of.:f'5cers rt Stntion ·y(). 11, India Chir.a '':in.:, ~Usjm~ri, 
Jnci8.. In 2tte:!.de.11ce rere the eccused, w:r..o v;as the serii:)r of
ficP-r :nresent, C2i)tFil"l ~'..ndrews, Lieutenant Broome, and sevP-rel 
other of:f'ic ers •. T!~P. i:-e.rty e;_;f:.0 eed ir.. drinkinc and e:encral ccn
vcrf:etl on. - One of the sub .iects discusced vrcs an allcccd ir_cident 
rh.ich occurred e.t Sookeratir..e, I;iaia, V!hen Lieutenant 'Wilson, 
who v•r:,s co-pilot with Cr-iptain Mc" 7elly, refused to fly vri th 
~-~c:Uell3r because tho latter he..d been drinl\:i11e; and whj_chi. it is in
dicated, resulted in disciplinary action against Yi.eNelly; It 
may he sathered tb.o.t several members of the pe.rty joined in c'on
dernnc.tion of I,ieutenant V:ilson for re:prirtins Captain 1fo1''elly, 
2.nd it is clea.r :from the evidence thzt this was the occasion 
for the re,..:iarks slle[;ed in the Specif':T.cation, Charge I, to heve 
been made by t1le accused and.which, for the purposes of this 
opinion, are assu:med to have been made·•. Lieutenant i'!ilson and 
several other officers, all junior to accused,.had been ~t the 
Tha.kurbari Club at R.s.njapara durir.8' t::ie eveniniS in ouest:.,on and 
rot1_~rned to Lieutenant V!ilson 's basl1a, whic!l was near the one 
i•:!'.e ·f; :re 0r0:notion :part~r was beiI1C held, ot E,brnt micnir;11t. 
T:_c... ,:':-l~_j_ ,.:,2:-.:c;it at the pe.rty apperently he?.rd i1!i1s::n 1'.'nr; 
n::..s · ~·- •<-' i.L·', c. .. .1.:t) and accused. r.nd Broome t!-°'.ereu.rion e~;ter~:c.. 5_;1to 

- · b th d th0 i· .,,_...e--·d. ,._.,,. .... . [~ d5_..:.. '.,,-,.._::1 ~·.1.1 :r1 ~\it1c1'1, it r.1a:,r e r:e .... _ere ' ·..1.l <'.• • .L ~~ vt~~: ..; 

"C'·"'cc"~' ;_;;::;·'; ''"l:ic'c thl" sb1t out of Wilsen". B:roorTJ.e, 'A'al1.L."<.:, .~~~l _,;;~'(i::t:~'S _,t;cn~ ~re~t 't; wiison 's basha and Broor:ie e~tered J_j to 
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an altcrc:~:_cn. ,._'ith :tim. SevereJ. other officers \•rere Present. 

It :-:c-.s -c-+:. t:~is t~me' tbat the of:f'e!lses set out in Specifications 

l· p.nd 2 of Ch::r--:e II are alleced to have occurred. It is clear 

that e..cc·_-;sed strucl~ no blows but there is evidence that he ~en

cou.r?.sed Eroome in the commission of the assault. - .Wilson was 

severely beaten. 


5. Bi letter dated 10 May 1944, subject ~Disciplinary 
1:.ction", sizned by Brigadier General Thomas o. Hardin, Com- . 
mending, Read~uarters India China Wine,. Air Tra~sport Comm.and, . 
Station No. 1, .APO #192; Captain Walling was ·advised as fqllows:.. 	 . . . ·.. 

"l. - Investigation discloses that you· ha.ve committed 
offerses against good order e.nd military discipline as 
follows: 

a. Permitting Lt.· Broome to commit as1::auJ_t and 
batter~,r u9on Lt V!ilson at. Station #11 on or about 
9 April, 1944· You made no effort to· stop the fight 
which ensued, but on the contrar3r, ·by your v;ords and· 
actions, encouraeed the continuance or· it. 

b. When your Commanding Ofi'icer, Major Collier, 
asked you ii' you were :present when the fip-,ht and 
disorder took :place, .you untruthfully replied that 
y~u v:ere not present and knew nothing about it. 

2. It is my intention to impose' pu,nisJ:rn1ent under · 
Article of \'tar 104. _ In accordance v.d th Paragraph 107, 
MCM 1928, you are notified of this intended action. You,_ 
will acknowledge receipt of this communication by i~dorse
ment v·.·hich v-.rill include a statement as to whet!ler you de
mand trial_ in lieu of action under Article of ·war 104". 

·· 	 B~r undated first indorsement, Captain Walling acknowledged re
ceipt of' the forec;oing letter and elected to accept punishr.ient 
under Article of' We:r 104, and, by second indorsement dated 
6 June 1944 and signed by Brigadier General Hardin, the f'ollow
ing action was taken: - . . 

··-. 

"l. ,you are·· hereby severely reprimanded: for conduct 
to the prejudice of good order and military discipline. 

. . 

.2 • . Your action '·in encouraging a' .fight bet~aeen t~o 
jun.ior officers shows an utter disregard of your duties 
and responsibilities as an officer. Such "E.l tercatiori.s 
are detrimenta.1 to the· efficiency and morale of our. -comrr1and. 

. ' . 
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· Furt.bermore, your ste.tement to your Com:mandine Officer 
the.t you were not present at the affray and knew nothing 
e.bout it is reprehensible and cannot be condoned. Our · 

.. 	 utmost effort in the :prosecution of the war vtill not be 
attained until full ~nfiaence can be plci.ced in the in- · 
tecrlty of' each officer. 

· ). You ·will forfeit the sum of one hundred dollci.rs 
(f:·,100. 00) from your June 1944 pay. 

4. The action embraced in this communication will 
be recorded on your WD AGO 66-2 in a.ccordance v:ith A.AF 
Memorana.tun 35-6A, 1-.5 January 1944. 

. 5. You are advised of your right to :::;.ppeal in ac~ 
cord.ance viith par. 108 MCM, 1928, and are directed to 
reply by indorsemen t herein which will include date of 
receipt of this indorsernent and a.ny appeal you may de- · 
sire t~. make". 

By fifth indorsement dated 16 June 1944,. Captain Walling indicat
ed his acceptance of the punishment imposed and waived his · 
right to appeal • 

• 
There is no doubt under the record that Brigadie~ General 


Herdin v:as accused's commanding officer on 6 June 1944, and as 

such, was authorized to impose.disciplinary punishment under 

Article of War 104. 


. · 6. ·The record of triai ·aoes not contain evidence as to 
any investigation n:iade prior to the im~osition of punishment 
under.the 104th./l.rticle of·War and the officer who.imposed 
such punishment did not testify•.. For that reason, lt is neces
nary for the Board of Review, in determining what. offense. or .. _ 

.offenses-were intended to be covered by the disciplinary~acti.on 
of 6 June 1944, to.look primarily to the correspondenc~ whereby 
the.action was taken. The original letter of 10 May 1944 states, 
in pertinent substance, that disciplinary action was'contemplat
ed against Ca_:ptain Walling for having committed an offense 
ace.inst _good order ar,id military discipline in he.ving }lerm~tted 
Lieuten-ant Broome tO commit an assault and battery upon Lieuten
ant, Wilson e.nd, by viords and actions, having encouraged the 
conti'rnC::nce of it, and the second .indorsement of 6 June 1944 
broudly refers to Captain Walling's ttaction in.encouraging a 
.fight betvieen tvJO junior officers". It is considered that the 
mentioned letter and indorsement may be construed as pertainine

• J 
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not only to what occured at Wilson's basha but also to what oc-' 
curred on the same evening in the nearby basha where the Dromo
tion party was held. Manifestly, the nature of the offense for 
which punishment was imposed. wi;s not so "clearly and concisely" 
.s'et forth; as required by section 107 ()f the Manual, 2.s not to 
inc!lude VTalling 's alleged wrone;ful conduct at the promotion 


.·patty .in encourat;ing Broome to assault Wilson. It may be pre

. su.med that the conmandine officer had investigated. the matter 

pursuant to section 107 of the Manual and> therefore, tha~ he 
was.cognizant.of.all aspects of Walling's conduct in connection 
with the alleged assault and intended to punish 1'1alling for all 
such aspects,· including the use by V!alling of the insulting and1

provoking words set out in the Specification of Cbarge I. There 
is nothing in the record to the contrary and, under the circum
stances;. it would ·be mere conjecture on_ the part of the Board 
to consider that such was not intended~ Therefore, for the . 
:purposes of this discussion, it will be considered tba.t '!Nalline 
was :punished under the 104.th Article of \for for all his acts· 
of encouragement and :t:articipation in connection with the as

. sault on Wilson, whether occurring at Wilson's basha or at the 

promotion party. 


The provision of paragraph 69c of the Manualthat':punish-: 
ment und.er the 104th Article of 'War "does not bar trial for 
another crime :or offense grorrin:Z out of·-the same act or omis
sion" is not 1:3-pplicable in this case. The offense alleged in 
the Specification, Charge I, was essentially an act of· solicita

~ 	 tion and encouragement to Broome to a.ssault Wilson and- cannot · 
be said to have grown out of what subsequently occurred. It , 
is inextric1:1.bly a part of accused's :participation in the as
sault, alb.eit a dif:ferent aspect the_reof .: ·. · ·· · · 

. . . If the o:f."fense for which accused was :punished under'· the 
lOl+th Arpiole or War was not a minor offense, the punishment 
was void and would not constitute a bar to trial (CM 204275, 
I.ichtenfel; Dig. Op~ JAG, 1912-40, sec.; 462(2)) .: In this con

. nection, it is well established that when an officer administer
ing -punishment under the 104th P..rticle or War determines that. 
the offense is a minor one, his determination 1s1 unless.there 
is -an- abuse of 'discretion, final and cQnclusive \CM .204275; · 

. supra)'· (SPJGH CM 250912,, Wells; 33 B.H. 91). · . · 

. -: "VJhether or not -an 'offense may be considered as 
.'.'m~:r:_or' de:pends,upon its nature, the time and place of 
~:~~s-_,commission, and the :person committing it;.··· Generally 

_.speaking, the term includes derelictions not involving 
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mor~l turpitude or any greater degree or crimin".llity or 
serious:'"less t'h.a:i i's involved in the ·e.vere.ge offense tried 
bj' SU'":r''\"'.r;,r court-mt:.'rtiel. P.n offense for whioh the Articles 
of r''.:'r }.)rescribe e, ;nnncqtor~r punishment or authorize the 
c~c'1th ;:-e:'.1"' 1ty or :;-cm1 t.enticry confinement is not a minor 
offe!'l.se". (Prir. 105, MC~!t) · 

Althous:1 the offense alleced in the Specification, CJ:i.arge I, 
ic. .serious in its d.isci:;linnry c_speots, it does not involve 
moro.l turpitude, nor is it one for which the death penalty-or
:i;ienitentinry confine~ent is e.uthorized. The Specification -· 
does !.lot set forth an offense inherently emounting to a·vioi'a
tion of the 95t"1 Article of \1ic.r·, and the court, in the exercise 
of its discretion, found the accused c;uilty only of a violation 
of the 96th I.rt5.cle of 1'.'ar, for which mandatory pun:is:ti..ment is 
not prescrtbed. It follows that the offense is not a major 
offense within the m.eaninc: of the g_uoted excerpt of ;paragraph 
·105 of the M.anual, strnra. Its mture is such that .a comr:ianding 

officer might pro:perly exercise the'w'idest discretion in de- . 

tcrrnininz the decree of seriousness ·and whether action under, · 

the lOZ.th Article of V:e.r would be ep:propriate. The fact that 

Generol Hardin, v:ho imposed the punishment, did take. ac.tion . 

under the mentioned ·Article indice.tes that he determined it to 

be a ~i~br offense, and there is no showing of record that aub

~eQuent. events caused him to chanee his· determinc.tion. Such · · 

determ.inetion must, therefore,. be considered a.s final ond ·con

clusive (CM 204275, supra; SPJGH c1ii1-250912, su:pr:;i). So fer as 

the record discloses, the accused had been. punished for the of

• tense or offenses involved and there was no· abuse. of di~cretion 
ih the imposition of such punishment., It follows·that.the ac
cused was not thereafter subject to punishment a second time . 
i:.nd the plea in. bnr should have been susta:ined. · . . 

It is si~nificRnt that the aotion under the,104th P.rticle 

of War was taken by Bric0dier. General Hardin e.nd that the· cas·e 

was referred to trial three months·. later b~r Briradier Genere.l . 

Tunner• There 15· no indication in' the record of' .trie.l that · · 

G.eneral Hardin was not aware of' ell.the facts involved and did 

not consider his· action of 6 June 1944. final. Under the-·se cir 

cu..?J.stances,. and in the absence of a. showing to· the contrary,. 
the action toward bringinp:; the ..accused to trial appears to .be 

violative o:f'. the sp.irit or Articles of War 40 and lOZ.• 
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. . · 7. The Board of Review is, therefore, of' the opinion 
t.hat the record of' trial is legally insufficient to suprort 
the finding~ ~t guilty .and the sentence. 

Judee .J..dvocntc 

Jud.Q'.fi J.P.vocate 
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CM IBT # 344 (Walling, Charles C.) 1st Ind. 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL, USF, India Burma Theater, 
APO 885, New York; N. Y., 15 January 1945. 

To: The Commanding Genereil, USF, India Burma Theater, APO 885, U. s. Anny. 

1. Herewith· transmitted for your action un:ler Article of i'iar 5~, as 
amended by the act of August 20, 1937 (Pub. No. 325, 75th Cong.) and by the 
act of August 1, 1942 (Fub. No. 693, 77th Cong.) is the record of trial by 
general col,lI't-martial in the case of Captain Charles c. Walling, 0484093, 
1305th Anny Air Force Base Unit, Air Transport Command, together with the 
fo):egoing opinion of the Board of Review constituted in the· Branch Office of 
The Judge Advocate General with the United States Forces in India Bunna. 

2. I concur in the opinion of the Board of.Review and, for the reasons 
stated therein, recommend that the findings and sentence be vacated and that 
all rights, privileges and property of wh~ch accusP.d has been deprived by 
virtue of said sentence be restored. · 

3. Inclosed herewith is a form of action designed to carry into 
execution the recomnendation hereinibove n:ade should it meet with your approval• 

•
IAM J. BACON 

lonel, J .A.G.D. 
t Judge Advocate General2 	Incls. 

Record of Trial 
Action Sheet 

(Findings and sentence vacated. GCMO 3, IBI', 27 Jan 1945) 
" 
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P-PO 885, . . 
28 pecember 1944· 

' 	Boerd of Review,
CM IBT·349. • 

UN' IT ED S. TATES ~ HQ. INDIA CID:~!!. DIV., .A.TC. 

v. 	 ) Triel by GCM convened.. at APO 4cyi
} %Postme.ster, ~Tew York, N.Y., on 

Charles J. Stoddard, 0-794176, ) 25 October 1944•. Dismissal, t0tal 
Second Lieutehant, AC, 1304th ) ·forfeitures, conrine:'.!lent .at hard 
Army Air Forces Base Unit, In ) labor for one year. 
G.ir'~ CY.ina ·Division, ATC. ) .. ' 

HOLDilJG by the BOARD OF )'.EVIEW. 
O 'BRD':li', VP.:LEJITn~. and VAN 1-::ESS, Judge ·Advocates. 

. 	 . 
1. The record of trial in the case of the officer. above · 

r..e.med b.c.s been examined by the Board of Review which submits 
this, its holding, to the Assistant Judge Advocate General :tn . 
.ch:;.rge of tr..e Judge Aa.vocate General's Branch..O:t"fice, •United. - ' 
Stt,tes Forces, Ir.dia ~urma Theater •. ' ·· ·' . , · 

2. Accused was tried on the following Charges and Speci
fications: · ' 

. 
CHARGE I: Violation of the 94th .Article of War. 

Specification 1: In that Second Lieutenant Charles J. 
Stoddard,.1304th Amy Air Forces Base Unit, Air 
Tran~?ort Co.mm.c..nd, did, at Barrackpore, India, on 
or about 1 .Aueust 19J,..4, k:r:ovdngly and will:t'ully 
misannronriate tv,-o (2) Yale two (2) ton capncity 
chain~hoists of the value of about ~:2.00.00, :pro_;p
erty of the United States furnished end .intended 
for tr.e military service thereof• 

. Specification 2:. In that Second 1.ieutenant Charle.s J~_ 
Stoddard, 1.304th .f...:rrJ.y Air Forces Base Unit, .Air , 

· , 	 Transport CoI!!mfilld, did, at 5317th Air Depot, Tit..;, 
taghur, Irdia on or ·about 1 July 1944, knowin~ly 
and willfully-misappropriete six hundred {600J . 
nounds of lead ingots, and one hundred (100 l feet;· .
Of cold rolled steel Of the Vf'l.l~e Of ebout $200.00, 
property of theUnited States :t•ur~ished and intended 
ror the military service thereof. 

- 1 
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· CF..ARGE II: Violatj_on of the 96th :.Article of Viar. 

-Specification: In th:: t Secor.a T~icutenant Ctnrle's J. 
Stoddarcl, 1304th li.rm~r liir Forces Bese Unit, Air 
Tra:r.sport Command, did, at Dc:,_rrc,ckpore, India, on 
or about 19 lme;ust 1944, willfully and i,vrongfull~r 
solicit Staff Sercseant Wa.ra F. Monfort, 1304th 
Army Air Forces Base.Unit, Air Transport Corm:nand, . 
to assist him in the commission of an unle:w:ful act, 
to '''it: the felonious taking, stealing, and carry
inc avray of twelve ( 12} electrical refrigerators, _ 
value about ~~2400.00, property of the British Govern
ment, stored at VIarehouse 4 Upp_er, Indian Jute Mill, 
Cossipor:, India • 

. 3. \ The accused pleaded net guilty to all Charges and S:peci
f ications and vms found guilty of' all of' them. He w-as sentenced 
to dismissal, total forfeitures and confinement at hard l~bor 
for one year •. The revlewing authority approved tlle sentence and 
forwarded the record of trial to the Co:rmnanding Genere.1, United 
States Forces, Indie. Burme. Theater fol" act.ion under 1.J'ticle of 
War 48. - The confirni.iri_g authority confirmed the sentence. _ The 
oraer of execution was withheld and the record of trial forwerd
ed to this office for action under 1'..rticle of War- 50-1/2. 

4. Accused, who was Post Eneineer end Utility Officer 
(R. 90), was, during July and August, messing with J.lejC:ander 
Grar.t and Reginald Pennington, civilians (R. 18, 19), who live . 
outside the rmin gate of the area (R. 18) 6f the 1304th krmy 
Jdr Forces Base Unit {R. 7). Both civilians are employes of 
t:t:e Te.ta Aircra1't Corporation. Captain Vaughan Farrie; CM!?, 
located tvro Yale two~ton hoists in the quarters of Grant and 
Pennington (R. 20} where he obtained uossession of them with 
the permission. of Grant. The hoists had been turned over to 
Grant by accused (R. 22} at the Tata Machine Shop (R. 58) and 
vtere subsequently taken to the quarters of'· Grant and Penning
ton by accused (R. 46, 59). During a conversation between ac
cused, Grant and Pen..'1ington it was suggested. that the hoists 
be sold (R. 47j 43, 50, 51, 60). While testifying, Pennington
first denied. that accused he.d said nthese blocks were up for 
sale", but when :presented with an earlier statement he bad made, 
he admitted that such was true (R. 50, 51). Accused told Ser
cca!lt Monfort t.hat if Monfort could sell them he would get a 
cor:I.:lission {R•. 33). 

'· Gre.nt test:Lfied thP.t he and accused picked U) roughly 
;·; \O hun1h-sd i:iounds of lead (R. 61) and about ten to twelve 
len3tbs of steel varying from ten to twelve feet in length from 
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the 2~h -.American: Depot ,during. "I think it wa·s sqme time in 

August (P. • 61) • 'l'he steel was cold-rolled steel.. The steel 

and lead were turned over to accused·by a sergeant who was 

·supervisor of Class 23 Warehouse (R. 69, 70, 73) and who had 
asked Grant if he could use some steel. Grant s~id "yes" (R. 6J).
The steel· ru;d lead. were taken to the Tata Machine Shop and ·laid 
o!1~side so it wouldn't be mixed with any coming in· to Te.ta 
wn1ch comnany had· a .shortage o:f'__?JJa terials for their ·machine 1 

shop (R.· b2 )-:. . Ca~tain Farrie found the lead· and steel behind 

the machine shop tR. 10, 22). - · . . ~. . 


~ . 
6. At one time Grant} Pennington and accused had talked . 

about refrigerators in a warehouse ne·e.r Calcutta, and later accus
ed. was gi:ven the address. Grant and accused were to look them .. 
over (R. 52). At the time accused asked for the address of the · 

.warel..ouse where 'the refrigeratqrs were lo,cated; there was. a 
driver with him (R.~54), and an enlisteg ~n was present when 
the conversation took'place abotlt looking at the refrigerators 
(.R'.. 64) • Grant, the enlisted man and the accused· went to Cos
sipore to the address given~y Pennington (R. 65). On cross 
examination of Pennington and Grant it was shown, that 'J?ate. had 
done various mechanical.work for the UI).ited States:A:rmy through 
accused.. and had delivered ~ compressor, ha.d made ·a spindle and 
bearings for their circular saw 'a.nd delivered;a..Jllotor, to accused, 
e.11 for army use (R. 56, 66, 68). Technical Sergeant Monfort 

testified that· on or about 19 Augu~t 1944' accused h,a.d a conver- · 

sat ion with him in the qu,arters of Grant and Pennington (R~ 30). · 

and accused mentioned refrigerators that could be ha.d at the ., 

Indian dUte Mill (R. 31). They were to pick up refrigerators. 


· in a f-orty-foot trailer and if that ·was not available 1 there ' • .. 
woulj· be a six by six. Monfort was to get -~ jeep .for ·a nget...a- ., 
'\":"0.Y car" in case the military police stopped them (R. 32). Ac
cused indicated he meant to steal them (R. 33) and--Monfort was 
to "get $1000.00 out of the refund that comes back in" (R. 32). · 
Monfort was to be "strong-arm man~; that. is, to take care of 
the guards (R. 33). _· About fifteen minutes after this conversa
tion Monfort reJ;>orted it to Captain Cohen, his superior officer. 
fa'l_ter, on the 26th of August, a Saturday, the wi_tness ma.de ar
rr,ngements with accused. to acq_uire a jeep on Sunday to go· to the 
Indian .Tute -Mill in order to acase the job. that was· going to be· 
:pulledn, (R.· 36). The next day, 27 August 1944, the7 picked up r 
Grant and went to Warehouse 4, upstairs in the ,.Tute· Mill·'. (R. 37). · 
There were two hundred refrigerators (R. 39), in "up'per 4"· These 
v:ere Frig1daires and General Electric models (R. J8) 'a1:1d at that 
time Monfort noted all the sizes (R. 39)· Before leaving, ac
cused said that they would come back some night·aro~nd 10:~0 or 
11:00 o'clock and case the plac~ for guards (R. J9). Pennington 

.. 
- J·
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had told·Monfort he had charge of the Indian Jute Mill at one 

time and bad the book of the stock there· {R. 40) • They looked 

around to find out how a truck could get in and out and it was . 

concluded that. a six by six, would have to be used. Accused . 

stated that possibly twelve !efrigerators could be taken·~n a 

six by six {R• 39). · ' .· ·. · .· · . 


. : .. "7: ·Atter bavi~g bee~ .dul~ warned, accused made a sworn 

statement to Captain Fa~rie. ·rn thi~ he said that on or about 

the first.week of.August two pulley blocks came.with a shipment

and no one knew where the shipment belonged. These he loaned 

to Tata Ai'rcraft and delivered them to Grant. About two weeks 


·1ater1/accusedmoved them to Grant's quarters. The·latter said 

• he 	might be able to sell them in the black market and accused 
was to get something :for it 1 a part of the profit~ Accused and- · 
the two civilian employes of' Tata Aircraft discussed selling 

·some refrigera~ors from Warehouse 4, upper, at a· Jute in Cos- , 
· sipore•. Th~y conspired to steal British property and were go
ing to transport refrigerators in whatever vehicle they could 
get. ·sergeant "Lefty", who works for Captain Cohen in SOS, was 
a'slced to help ·them. (Ser~eant Monfort. testified that his nick- · 

,name was "Lefty" (R. :29)} •. - ·Accused knew it was wrong to steal
. another's :property (Ex. 1). Subsequently accused, after being·

warned,·:nnde another statement in which he said there were sev
eral tons of' cold-rolled steel and about two tons of' lead at 
Tat& Aircraft which belonged to the United States Army~ He said 
·that 	he had gotten it froI)l a sergeant in a warehouse .1:1.c:ross from , 

the depot offices. This sergeant had wanted to get rid of it · 

because it ~-as in the way. Accused thought the lead and steel 

would be used for the allied cause and did not know· the civilians 

were in the black Imrket racket (E:x:. 2). 


·8., Photographs. of the hoists, lead and cold-rolled steel . 
were introduced in evidence without objection and it ~-as. stinulated 
that. "the pulleys marked Prosecution's Exhibit- J, and the steel 
marked· .Prosecution's Exhibit 4, and the lead ingots .marked Prose

· cution 's Exhibit 5, it is agreed between the trial judge advocate 

and the accused tbat·that represents the items that are now in 

the provost m:i.rshal's office" {R. 79}. It was stipulated that 

the value of the six ~undred pounds of lead ingots and one hund

. red feet or cold-rolled steel as mentioned in Specification 2 

was of the approximate value of $200.00. It was stipulated that 

the value of twelve electrical re:t'rieerators as mentioned"in the 

Speci:f'leation of c:t1arge II is approximately $2400·.oo. It was 

also sti~ulated "that the items of chain hoists mentioned in 

-Specification 1 of Charge ·I and the lead and steel- mentioned in 

Specification 2 of Charge I are the property, furnished and. in

tended for the military service of the United States" (R•. 27, 28). 


- 4 
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9. Captain Cohen testified that accused performed his _ 
duties as expected to the best of his ability, seemed·ambitious 
and aggressive and did a. good job (R. Sl). Sergeant Durden 
testified·that.the former commanding officer of.the·post called 
a mass meeting at which supplies were discussed. 'The command-· 
ing officer said, "get them anyway, it you can't get them on 
requisition, just get them", or something to that ~ffect. He 
said "Don't get caught"~ The defense also attempted to show 
through this witness that the material was used to get other 
material which ·was just -as valuable. The testimony of Sergeant ' 
Durden was stricken and the court was instructed to disregard,
"matters which developed subsequent to the original objection . 
by the prosecution rele-ting to· bartering" · (R. 86). · . 

10. It vra.s ,stipulated that Robert Bees, 'Superintendent·, '__ 
Machine Shop, Tata Aircraft, Ltd., would testify that the steel 
was offered· to him in the early days when Tata was short or steel 
for manufacturing odd jobs for the American se~ices and them-
selves. The steel was collected by'Grant and accused by agree
ment with the storekeeper through accused. , Some chainblock.' · 
pulleys were borrowed from the American Engineering Se6t1on and 
brought to and taken away from Tata by accused (R. 87). ' 

11. Accused,' e.f.ter·having his·rights explained,· eiected 
to testify in his ovm behalf. He stat.ad that the hoists crone 
to the field vdthout requisition. He did not know who they 
were for s·o took them to Tata· for them to use. He obtained the 
lead and steel and took it to Grant at Tata Aircraft. They
used lead and steel for some work.Tata was doing for the field 
and also used some for their own use (R. 91). Tata nade a cir- 
,culer 	saw tor use of accused at the field. This was worth ' 
about $200.00 but the' value of the job it did would be valued 
at thousands of dollars (R. 91). · The prosecution at this point.
objected to the latter line of questioning and ·wa.s sustained by
the la.w member (R. 92). Accused testified that he had been re
ceiving treatment for syphilis which caused him great pain and 
a.Jixiety (R. 93). He gave up the idea of taking and· selling .the . , 
ret'rigerators when he found he ~scur~d of syphilis and at 
a.bout the same time gave up his relationship-with ,Grant and ?en-· 
nington~ He thought they were trying to use him while he was _ 
quite sick and when they realized he WB;S under a. nervous, strain. 
They suggested it to him and the thrill or doing something like 
that, "like a commando act", kept·h:ts mind'off. or his illness 
(R. 94). He had been in a mental institution in Washington; 

'.· 

I. 
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D. c.'ror- about ti.•JJ weeks in February or March 1942. He was 
examined three times by :psychiatrists at the 26.3d General Hos
pital and was pronounced sane (R. 95, 100) and able to dis- · 
tinguish right from wrong {R. 95). When examined by a member 
of the court, accused stated that he had not paid for the loan 
of the hoist •. He received a lot of' valuable material and re
pairs from Tata, including a power saw which is used at the 
field. He never received anythine for himself (R. 102, lOJ). 

12. The ~vidence is cl'ear and uncontradicted that accused 
took the chain hoists mentioned in Specification 1, Charge I, 
and loaned them to Tata Aircraft for a short period of time. 
Subsequently thereto he moved such equipment from Tata .Aircraft 
to the quarters of Grant and Pennington. This equipment was 
stipuleted to be of' the value of $200.00 ·and the :property of 
the United States intended and furnished for the military ser
vice thereof.·· From the testimony of Grant and Pennington and 
by accused's own statement, it is uncontradicted that it was 
intended to-sell the hoists and split the return therefrom. 
The record reveals facts from which accused could have been 
charged with and properly convicted of larceny. There is a 
divergency among the opinions of several boards of review as to 
whether misappropriation is a lesser included offense 6t l~rceny. 
We feel that it is unnecessary to discuss this question in the 
instant case because we are of the opinion that proof of the 
fact that accused turned over the hoists to Tata for their use 
in working on things for.them~elves and for the .United States 
Army is 'sufficient to warrant the findings of the court. At 
that time the misappropriation was completed and we do not be
lieve that any subsequent intention to steal affects the prior
proof of the allegation. Misappropriation means devoting to an 
unauthorized purpose and need not be for the benefit of accused. 
Although the property alleged in Specification 1 and 2 of Charge 
I to have been ·misappropriated vras apparently used in part ror 
work.done on behalf of the United States A:rmy, it vro.s in fact 
devoted to an unauthorized purpose, end under such circumstances 
the offense is este.blished. That the military servic~ received 
some benefit from such unauthorized use is, we believe;- a matter 
to be considered in extenuation rather than in defense. · 

lJ. "Although it has been maintained that a mere solici-· 
tation to co:rnmit a crime is not indictable, except in a 
few cases, by the weie;ht of t?.Uthority it is an indicte.ble ' 
offense at come.on law to solicit another to commit any 
crime amounting to a felony, although the solici.tation is. 
of·nc. effect and the crime is not in .fact committed" (22'CJS 
p. 14~). ' 

And, 
- '~)

/ 
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c'"Tlahus it ~s*b~en held a crime to solicit another to. 
commit rceD:Y , "• (16 ~J, p. 117) · 

From the .evidence in the record of trial, there can be no question
but that accused solicited an enlistedman to, assist him to com
mit larceny. Unaer such·circumstances, we Q~lieve the court · 
wholly justified in its :finding of guilty of the·. Specification
of Cbarg~ II and ~harge II. , . · . · 

14•.. There a.re ~everal errors in the record and though we 
do not believe they prejudiced any substantial right of the . 
acc~ed, we shall.discuss some of them. Captain Farrie testi
fied without objection that Grant had told him that he got the · 
hoists from accused and that Bees point~d out the lead as hav
ing been brought by accused to Tata Aircraft. This was an at~, 
tempt to prove the.corpus.delicti through.incompetent and hear

1 say evidence. '.Wharton, 1n his treatise on criminal evidence at 
·page 680 states:-, · 

· "What others told the wit~ess is not admissible' to 
prove the 'corpus, delicti of a crime". . , 

Rowev~r, there :ts abundant competent evidence of the corpus de
licti in the reco~d upon which to predicate the admission o:f ac
oused 's confession, and in our opinion the aocused has in no way
been prejudiced.. · · 

'"., 15. ' The law member,· upon objection by the· trial judge ad
' vacate, refused cert~in testimony as to benefits received :from 
Tata Aircraft in exchange :for the use. of the hoists and for the 
lead and the steeL. Although this is not a defense, it is a 
matter that should'have been adnitted in extenuation or miti3a
tion! How·ever, some evidence. of'· this was admitted without ob
jection and the accused himself was·' permittea to testify as to · 
such matters when interrogated by a"·~mber: of the court. In view 
of. the lightness of the sentence. for the offense with which the 
accused has been charged and the fact that evidence in mitigation
or.extenuation was permitted in part_ when accused testified,.we 
are unable to ·say that there was any subst~ntial pre~udice. 

. ~ 

~ , 16~ ·Upon cross exainination or accused after defense coun~ ·· 
sel had brought out that accused had at one time.been admitted 
to a· mental institut1on _the trial judge advocate adduce9:· ,testi;.
mony.~that accused had b~en in SU:ch mental institution ,b,e-Cause he 
had .taJ;:eh indecent liberties. with a girl in a theater. We,.~hink 
that. was clearly «erroneous ari.d should ;have ·been excluded";. ·but· . 

·-viewing the record as ·a whole, we can not say such error was .. 
fatal. · 

.. '.7 
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17. The quest:J.on of ·sanity has entered into this record. 

According to the testimony of accused, he had been examined by 

A:rmy medical authorities and found to be sane and able to 

distinguish right from wrong. It would have been more proper 

to introduce.the findings of the medical board, if such there 

was, or by direct testimony of the medical officer who examined· 

accused. It should appear not only that accused was able to 

distinguish right from wrong but also whethe~ or not he could 

adhere to the right and whether his mental condition was such 

at the time of the exa.~ination so as to enable him to conduct 

his defense and co-operate with his colinsel intelligently. The 

rules go~erning the determination of the mental responsibility

for the acts ot the accused are· la.id down in MCM 192S, pars.

75a and 78a. in the following language: · 


"If the court determines that the accused.was not 
mentally responsible, if will forthwith enter a finding _ 
of not guilty as to the proper specification". . 

nWhere a reasonable doubt exists as to the mental 
responsibility of an accused :ror an offense charged,.
the accused can not legally be eonvicterl.of that offense. 
A person is not mentally Tesponsible for an offense un
less he was at the time so rar free from mental defect, 
disease, or derangement as to be able concerning the par
ticular acts charged both to distinguish right from 
wrong and to adhere to the right". 

Special findings on the issue of mental responsibility are not 
authorized, but ·th.e court must find the accused not guilty,· if 
the evidence is such as to raise a. reasonable doubt whether at 
the time of thecommission of the offense he was so far free from 
me:ital defect, disease o.r derangement as to be able, concerning
the particular acts charged, both to distinguish right from 

·wrong and to choose to adhere to the· right. The language of 
the Manual for Courts-Martial necessarily implies that, if after 
corrsideration of the evidence the court believes that the ac
cused has been proven guilty beyond a reasonable doubt, and if 
the evidence is not such as to raise a reasonable doubt as to 

- the mental capacr:cy- of the accused to distinguish right from 
wrong and to choose the right, it then becomes the duty of the 
court to find the accused guilty. By the findings of guilty, the 
members of the court in effect state not only that the accused 
\vas·guilty of the offenses charged but also that at the time of 
the commission of the act he possessed.the mental capacity to 
distinguish right from wrong end to choose the righ,t. It is 

- g 
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~ ol~ar .that th.e accused' was not. relying on insanity as a -defense. 
The, law :presumes an \accused to be sane and· legally responsible 


. for his, acts. - The. court by its. action as revealed by its find

ing must ha.ve ~iscarded any· question :of accused •s mental in- • 

c~pacity. · · ·. · · 

t. 

It has been noted that the investigating officer acted as 

.assistant trial judge advocate. · No objection was made by the ' 

accused. In. this connection·, the .following excerpt from a re:.._ 

cent opinion (SPJGQ CM 234622) _is .:Pertinent: . · 


"It is the opinion of the. Board of Review that the 
ruJ:ing of the law 'ID.ember was correct and proper~ ·In the 
first place the trial judge advocate is not subject to 
'challenge (sec. 375 (1) Dig. Ops. J.A.G.; 1912-40"). ·The 
mere fact that the assistant trial judge advocate served 
as the investigating officer carinot be considered ipso
facto reversible error or as injuriously affecting any
substantial right of t!le accused. There is no statutory. 
or other legal inhibition against an investigating officer, 
serving as trial judge advocate ·or assistant trial judge
advocate •. The Board of Review has held repeatedly that 
the presence.of the investigating off'J.cer on.the. court is 

,not jurisdictiQnal error invalidating·the procee4ings but 
procedural error only and hence curable under the provisions
of the 37th Ar~icle of War, where after an examination of · 
the entire proceedings, the reviewing. or confirming author
ity is of the opinion that the substanti~l rights of the 
accused have not been adversely affected (CM 210612, . 
Maddox; CM 203802 Braman). The record of· trial in. this 
case bas been given the most careful consideration. The 
accused appears to bave bad an absolutely fa~r and.impar
tiai trial. There is nothing in the entire proceedings
which in the slightest degree ref'leQts any hostility, bias 
or prejudice against the accused on the part of the trial 

·judge advocate or assistant trial. judge advocate.. If the 
presence of an· investigating officer upon the court is 
procedural error only and curable under the provisions o:r· 

,,... the J7th Article ·or War, ~ fortiori the presence of the as
. sistant trial judge advocate who has no voice in de~ermin
ing the guilt or innocence of an accused does nci+ constitute 
reversible error. 

We believe the foregoing to be a correct principle of law and . 
applicable in this case. 

~ ( . . . . . _,.. ' . .,,. ' .. 

18. ·The court was legally constituted and had jurisdiction· · 
or the. person or accused. and of the subject matter, of the offenses 

9 - . 
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charged. No errors injuriously affectine the substantial' rights
of accused were committed during the trial. The Board of'Review 
is of the opinion and accordingly holds that the record of trial 
is legally sufficient to support the findi~gs of guilty and the 
sentence. 

. I 

~~·,B~ , J"udge Mvocate 

~7/'/;,.# ._/ "" d Ad~~I·. c-~ J ••. (IU ge VOCate 
/ Itimous T. Valentine 

)~- . ~~ 
~~~Judge Advocate 
Rob~rt • an ess · . 
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(l.87)CM IBT #- 349 (Stoddard, Charles i.} 1st Ind. 

BRANCH OFFICE OF T"riE JUDGE ADYOCATE GEllERAL with USF IBT, APO 

8~5, c/o Postmaster, New York, N. Y., 30 December 1944. 


TO: The Commanding General, USF, IBT, .APO 885, U. S. Army. 

' 1. In the case of Second Lieutenant Charles J. Stoddard, 
o-794176, 1304th Army .Air Forces Base Unit, India China Division,
ATC, attention is invited to the foregoing holding by the Board 
of Review established in this Branch Off ice of The Judge Advocate 
General tba t the record of trial is legally sutficient to support
the findings and sentence, which holding is hereby approved 
and concurred in. Under the provisions of .Article of War 50i, 
you now- have authority to -order the execution of tbe sentence. 

2. When copies of the published orders are forwarded to 
this office, they should be accompanied by the foregoing holding 
and this indorsement. For convenience of· reference and to' f acil 

_itate attaching copies of the published order to- the record in 
this case, it is requested that the file number of the record 
appear in brackets at the er:d of the published order as follows: 
(~1 IBT 349 ). 

BACON, 
J .A.G.D.,
Advocate General. 

(Sentence ord~d executed. GCVJ 12, IBI', JO ~c 1944) 
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APO 885 
22 December 1944 •. 

Board of Review 

CM IBT 350 


UNITED STATES ' } SERVICES OF SUPPLY 

I 
) 

v. Trial by GCM convened at APO 689 
"%Postmaster, New York, N.Y. on 

'second Lieutenant John c ~ 25 October 1944. Dismissal,
Reynolds, Jr.l 0-1115755, total forfeitures • 

. CE, 779th Engineer Petroleum 
Distribut_ion Comp_any. ) 

.; 

HOLDING by the BOARD OF REVIEW 
O'"BRIEN, VALENTINE, and VAN NESS, Judge Advocates 

1. The record of' trial in the case ot the officer above 

named has been examined by the Board of Review which submits 

this, its holding, to the Assistant Judge Advocate General in 

charge·ot the Judge Advocate General's Branch Office, United 

States Forces, India Burma Theater•. · . ·. 


. ( 

2. Accused was tried on the following Charges and Sp~c:t-·
fioations: . ' · · ~ . · · 

CHARGE I: Violation of the 85th Articie of War.. . r 

. . '. 
. Specification: In that Lt. John C. Reynoids, 779th Engineer

Petroleum Distribution Company was, at the towns of· 
Dum Duma, and Panetola, Assam, India, on or about 
2 August 1944, found drunk while on duty as Officer 1n 
Command of his Company. 

CHARGE II: .Violation of the 95th Article of War • .;,· ·' 

Specificatioh: In that ·Lt~ John c. Reynolds, 779th Engineer

Petroleum Distribution Company, wa.s, at Tinsukia, 


-· .Assam, India," on or about 2 August 1944, in a Public 

. Place, ta wit, a Photographers· stall, drunk and dis-, · 

orderly while in uniform• . ' 

CHARGE III: _Violation of the 96th Article of War. 
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S11ecificatinn: In that Lt. John C. Feynolds, 779th Engineer 
Petroleum Distribution Company was at his Company 
Area on or ebout 2 August 1944, drunk end disorderly 
while actir.g as Officer in Commend of his organization. 

J •. AGcused pleaded not guilty to and was found guilty of 
Charge.I and its Specification. To the Specification, Charge II, 
he pleaded euilty except tbe words "and disorderly" and not 
guilty of Charce II, but euilty of a violation of the 96th .Article 
or War, and .was found guilty of the Specification, Charge II, ex
cent the words "and disorderly" and guilty of Charge II. To the 
Specification, Charge III, he pleaded guilty except the words 
"and disorderly while a.cti:r:g as Officer in Command of his organi
zation," and guilty to the Cherge. He vm.s found guilty or Charge
III and its Specification. He was sentenced· to be dismissed tbe 
ser1rice and to forfeit all :pay and allowances due or to become 
due. The reviewing authority approved the sentence and forwarded 
the record of trial to the Commanding General, United States 
Forces, India Burma Theater for action under, Article. of War 48. 
Tte sentence as approved by the reviewing authority was confirmed 
and·, pursuant to Article of War 507 1/2, the order directing exe
cution of the sentence was withheld and the record rorwarded to 
the Judge Advocate General's Branch Office, India Burma Theater. 

4. The evidence tor the prosecution shows that the 779th· 
Engineer Petroleum Distribution Company was in camp near M'akum 
Junction, India, on the morning of 2 August 1944 {R. 7). First 
Lieutenant T. R. Van Kirk, who, as senior officer present, was in 

· com.~and of the company, h.ad occasion to go to Ledo. On leaving 
camp at about 0900, he told accused, who was the next senior of
f'icer present, that he might not be able to return that day, to 
call him ~r anything ha~pened, and that "you are in charge or ( , 
you.are in the saddle" {R. 7, 42). The only other company offlcer 
present in the area on 2 August was Second Lieutenant Melvin C. 
Robertson, who vras junior to accused (R. 17, 42}. Lieutenant· 
Van Kirk did not return until late in the morning of the follow-
inc. aay (R. 4J). · 

At about lJJO, 2 August 1944, the accused, Staff Sergeant 
Joseph J. Reynolds, Sergeant John Rich, Sergeant Alfred c. Hanna 
and Private William E. Bennett went to Dum Duma in a jeep (R.32). 
Tr.ey stopped .at a liquor store there and purchased two cases of 
Lily Brand gin (R. 28). Accused had several drinks of straight 

· e:in (R. 23, 28} and., in the words of Sergeant Hanna, who .was not 
drinking,. "got pretty well intoxicated" (R. 28}. They then went. 
~o '!'insukia and stopped at a :photoe:rapher's stall in the bazaar 
oen:te~ where accused had his picture taken (R. 13, JO) •. Accused 
ha~ acquired a monkey in the meantime (R. 29}. 
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Second Lieutenant Melvin C. Robertson saw accused at the 
stal.l at about. 1500. Accused held the monkey in one hand and a 
be~r bottle in the o~her while having his picture taken (R. $}.
Thirty.or fo~ty soldiers were present (R. 13),·accused was "creat
ing an entertainment" (R. 18), was the center·ot attraction (R.9),
and the bystanders were amused (R. 18}. Lieutenant Robertson 
stated that accused ls ordinarily, quiet· (R. 9); but on this oc
casion, was in·"rather high spirits" (R. 9) and in "a drunken con

·dition" (R. 16), although not.drunk according to the definition 
of drunkenness set out rn para.graph 145 of the Manual (R. 15, 16) •. 

I 

The party in the jeep next proceeded Lo.Panetola where they 
ate in a cafe. Accused gave the monkey a "pretty good whopping 
across the tables". Sargeant Hanna let the monkey.escape on the 
v..ray back to camp. When accused "discovered .this he threatened to 
give Hanna a "whoppingn, so Hanna gave accused ten rupees in pay
ment for the monkey (R. 29). They arrived at the-company area 
about 2030 (R. 33). · 

Private Bennett cut his thumb on a gin .bottle soo~ afte'r they
arrived at camp, and accused volunteered.to take .him.to the dis
pensary at Tinsukia (R. 23, 33).. Sergeant Pace, a medical corps
man, accompanied them. Accused acted.like he 'WB.S drinking (R. J3),
liquor could be smelled on his breath and he was "kind of weak 

. legged" (R. J5). A guard stopped them near the motor pool· and 
asked for accused's dispatch ticket (R. 33). Accused; who was 
driving, said he didn't need one "because he was in charge of the, 
post at the time". When the guard said that he did need one, ac
cused asked the guard if he had any ammunition in his rifle. Tbl 
guard said "yes", whereupon accused said, "Well, draw a bead on 
me because I'm pulling offn, and drove on. The jeep went from one 
side of the road to the other for about three-fourths of a mile, 
then went into a ditch and became mired (R. 34). The road was wet 
and in bad condition (R. 36). Military policemen came and pulled 
out the jeep, and one of them told Pace to drive. Accused asked 
the military policeman if that was an order, and the military
policeman said, nrf you put it that way, it is an order". Pace 
then drove (R. 2J, J4). Accused laid over, went to sleep, and 
did not get out at the dispensary. When they returned to camp, 
the jeep became stuck in a mudhole. ·Pace switched off the motor 
and went to his tent (R. 34) • .· 

A guard awakened Lieutenant Robertson and Ffrst Sergeant
Louis R. Nesbitt about midnight (R. 10, 21). They went to the 
jeep and found accused asleep in it. Private First Class Kane, 
who was also in the jeep, was drunk and refused to get out. Ac
cused aroused when two men took Kane out of the· jeep. Accused . 
was unable to st2nd up, held on to the .jeep for support, staggered 
and his breath smelled of liquor (R. 11, 21). Robertson held him 
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.up and hefped him to his tent (R. 11, ·21). Several empty gin 
bottle~ were found in the jeep (R .. 14). ~ 

. , . 
, 5. · Staff Sergeant Reynolds, a witness for the defense, tes

tified that he was with accused at.Tinsukia on the afternoon of 
2 Augu~t 1944, and that nothin$ out of the ordinary happened-there 
or after their return,to camp (R. JS). On cross examination 
he ·stated that accused took two or three drinks of gin on the way
back to the company area; that he did not see accused take any
drinks at Dum. Duma but was not with him all the time; that he was, 
with accused when he bought two cases of gin;. that he did not see 
him at the.photographer's stall and did not see him beat the 
monkey (R. 39-41). 	 · 

6. 	 'The accused elected to remain Si_le-nt · (R •. 41) • 

•
7. :With respect to the Specification, Charge I and Charge

I, to which accused pleaded not guilty, it is considered that 
there is substantial evidence to support the court's finding tha~ 
accused was drunk at the towns of Dum Duma and Panetola .an 2 August
1944 and that his drunkenness was sufficient sensibly to impair
the rational and full exercise of his mental and physical faculties 
within the meaning of Article of War 85. It is not th~ :function 
of' the Board to vrei~h-- such evidence (CM CBI 109; Seo. 402;- (2) . 
Dig. Op.· .JAGBO, CBI) (CM CBI 224; Sec. 443 (-1) , Dig. Op. JAGBO' CBI; 
Supp., I). However, a question of law is presc.'"Jted whether, under 
the evidence, accused was, at the time and pl~ues in question, non 
duty as Officer in Command of his Companyn, as alleged' in the · 
Specification.__ The defense counsel, in submitting a motion :for· a 
finding of not guilty, and again on final argument, invited the· 
court's attention to the following excerpt from paragraph 145 of 
the Manual for Courts-Martial: 

. 	 ' 

"The offense of a person who absents himself from his 
duty.and is found drunk while so absent, or who is relieved 

. from duty at a post and ordered to remain there to await 
orders, and is found drunk during such status, is not charge"."
able under this article".· · 

The defense counsel also cited an opinion of the Judge Advocate . 
General (CM 123594; Sec. 443 (1), Dig. Op. JAG, 1912-1940) which 
holds in substance that a company commander who was drunk at a
seneral conference of officers not confined to company commanders 
cannot be said to have been on duty as commanding officer of his 
company within the meaning of Article of War 85.· It was urged·by
the defense that the accused, while at Du.m Duma and Panetola, was 
not on·duty as commanding officer and, ·therefore, was not guilty
under the mentioned Article. 
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In connection with the foregoing arguments of the defense, 
the foll~ydng quotations are deemed pertinent: 

. - nThe commanding officer ~r a post, or of a colnman.d, or 
detachment in the ,field in the actual exercise of command, , 
is constantly on duty. In the case of other officers,· or . 

, of enlisted men, the term non duty" relates. to duties of . 
. routine. or detail, in garrison or in the field, and does not 
. relate.-to those periods when, no duty 'being required of them 
by orders or regulations~ officers and men oocu~y the status 

·of leisure lmown,to .the seryice ·as noff duty". (See Davis) ·· 

"In time or'wS.r and in a region of active hostillties 
the circumstances are often such that all members of a com
mand may properly be considered as being continuously on 
duty within the-meaning of this article." (Par. 145, MCM,
1928) , I - • , . . . 

. f ' . . . 
. n* * ! .it may be held to be the law that not only is 

4runkenness on guard, 0.rill, police, parade, inspection,-· 
muster,, court-martial, .or any other duty or exercise of 

. routine, :t'ully within. the contemplation of the Article, but 
also d~enness-upon any occasion of duty properly devolved· 
u:pon an officer or soldier by reason of his office, co1DIIlrind, · 
rank, or,general·military obligation.*** . 

"Continuous: Q.uty. While the term non duty" can scar.ce~' 
ly be regarded as'so broad or comprehensive, in respect to 
the periods or occasions embraced, as the phrase "in the line 
of duty", employed in statutes Telating to pensions, bounty
and the like, there are yet some instances recognized by the 
authorities, ·where officers or soldiers,. by reason of the 
peculiar nature of their office or duty, are considered to be 
continuously, or during business or working hours, on duty,
and thus amenable to charges under this Article if becoming
intoxicated during such period. Within this description , 
have been classed post commanders and post surge9ns, who are 

. 	 in general liable to be called upon for duty at any time dur
ing at least the business hours of the day. ~o a post or 

· ~depot quartermaster would ~rdinarily be similarly amenable 
·during any of tlB hours in ·which he may properly be called 
~pon"for the performance of duties pertaining to his office.* * J[ 

·- . ' •, 	 . 
"'"' .:,::"Again~ in time of war, and especially in the field be
'rore the ·enemy, the status of being on duty, in· the sense of 
this Article may be uninterrupted for very considerable 

t 	 I 
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periods-. As. remarked by the reviewing authority, in appro·v
ing a conviction of an officer under the Article early in 
the late \var,--"an officer,· when his regiment is in front 
of the. enemy, is at all ,times on duty". In a more recent 
Or,der of the War Department• in the case of an officer 
found drunk while on duty in command of a company "on an 

\. 
expedition against hostil~ Indians," it we.s held by the 
Secretary of·Wal.".that--"the nature of the service and the 

.·safety of the command certainly constitute this duty in the 
.. sense of the Article •." (Winthrop's Mil. Law anq .Preo., 

Re:print 1920, pn.613, 614) · .. · · . · . . 

In a case considered by the Board· of Review and concurred in 
by the Judge Adyocate General {Fields, ·CM 241.385,- 20 Nov. 194.3), 
an officer was charged under the 85th Article ot War with being . 
drunk, ,in the vicinity' of Ola, Hickory• Tennessee, "while en duty 

. as eas Supply Distributing Offiper, Second .Army' Sub-Regulating 
Station·,. Donelson, Tennessee".· . The evidence showed that the ac
cused in question was on twenty-tour hour duty as gasoline officer, 
stationea at Do~elson, Tennesseer and, while·subject to call, was · 
found drunk in a hotel at Old Hiok6ry. He ret'used to go back to 
his unit "When given the .opportunity", by the milltary .police and 

_ was held until morning. It was held that the evidence supports the. 
:·findings of guilty of being drunk on duty under Art;tole or War 85'• 

I . ' .. "\ . . ·' 

, In the case n'ow under .consideration; . the unoontradioted evi
dence· shows that accused had been:e~ressly.placed in cha:i:ge of the 

.779th Engineer.Petroleum Di~tribution Cbmpany when-Lieutenant Van 
Kirk, the ·company commander, departed for Led.o at about 0900,. 

· 2 Jmgust 1;944, ;and that he Wa.s the senior officer present with the 
com:pany until. I~ieutenant Van Kirk returned on 3 August 1944· .At · 
about 1300 accused, together with several enlisted men~ went to 
Dum Duma' and Penatola9 and beoam~ intoxicated. · This occurred in· 
time of war and while t.he organization was in -the field in a 
.the~ter of operations.·· Accused had not ,been relieved.of his ·re

1 • sponslbility as senior officer in command ot his company. He'may, 
therefore, be considered to have-~een constantly on duty (Par. 145, 
MCM). Jts indi.c.ated by the holding in .the Fields case, supra, the. 
fact that acoused-'was found drunk in Dum. Duma'and Penatola,·1n:.; 
stead or in .his company area, is not deemed· material. It is .the . 
opinion of the Board that the evidence ~upports the findings of · 
guilty,ot·th~. Sp~citicatio~ and Charge, Charge I. . " 

8~ With resp.eat to the Specification &nd Charge, C~ge II, 
· to whioh accuse~ pleaded not guilty under the 95~h Articie ot W~r 
but guilty under the 96th Artioleof:War, except;the·wo;rds "and· , 
disor.derly", 'a.nd- of' 'which 'he was ·:round guilty,' ·except the words·: 
"and disorderly",· ,a question arises whether there, is 'substantial . 

. evidence .to support the finding under the.charge.: There is, mani
·. featly, substantial evidence that accused was drunk at the.. photo- ·. 
grapher's stall.in Tinsukia'. It appears that the stall was a pub-.· 
.lie place, and 1 t may be. interred from the circumstances that the , · 

1 
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. ac~used was in uniform (Thornton, mn: IB';r 28J} •. Ho·wever, the evi

dence does not indicate that he was grossly drunk or that he en-· 

gaged in any reprehensible or disgraceful conduct. To the contrary, 


-it appears only that he was in high spirits, that he had his pic
tu~e- takeri while holdine; a monlcey and a beer bottle, that he ap
:pe~red to drink from the beer bottle, that thirty or forty enlisted 
men were present, and that accused was the center of attraction•.:.·c.-: . 
The court properly found him not gullty of disorderly conduct. ':A.r:.;:' .
though his condition and behavior was "of a nature to bring dis- · - ' 
credit upon the military service1!1 ·in violation of Article of War ·,· ., 
96 it was not of the nature contemplated by Article of War 9'5~ (CM~ 
196426; Seo. 453 (11) ,Dig •. -OJ,?• .TAG 1912-40) (CM 197398, Sec. ·453. .: 
(12) , Dig. Op. JAG 19~2-40) (Winthrop's Mil. Law and Pree.,. Re;.;.;.· , 
print 1920, p. 711) In the opinion of the Board, the evidence ,_· 
sustains only a finding of guilty of the Specification in viola.::.·-_, 
tion of the 96th .Article of War. ·"' 

.9• .With respect to the Specification, Charge III, and Charge

III, to which accused pleaded guilty, except the vrords "and 

disorderly while acting as officer in command. of his organization",

and of which he was found guilty, the evidence shows that accused 

was drunk when he arrived in the com?any.area at about 2030, that 

he engaged in an altercation with a military policeman who asked 

for his dispatch 'ticket, and that he was subsequently seen in the 

area by Lieutenant Robertson and several enlisted men in such a 

grossly drunk condition t~at he was unable to stand and had_to be 


.helped to his tent. For the reas~ns indicated in the discussion 
under Charge I and its Specification, accused was, at this time, 
acting as officer in command of hi~ organization. It'is the opinion
of the Board that the eyidence sustains the findings of guilty of 
Charge III and its Specification. 

10. The defense, prior to pleading, submitted ~ motion to 

strike on the ground of multiplication of charges and asked that 

"the charges be grouped under one charge and include one transac

tion" (R. 5). The motion was inappropriate as_ it l'ertained to a 

matter of form only, and it was properly overruled (Par. ?le, MCM, 

192S). (.Also see CM 129104, Sec. 42S·(5), Dig.Op. JAG 1912-1940, 

and p. 5D9, Dig. Op. JAG, 1912.) The apparent-multiplication com

plained.bf by the defense may not be exemplary pleading and might 

well have been avoided, but i~ is clear that ~he accused was pot 

thereby prejudiced • 


. ll. The court was legally constituted and had jurisdiction 
of accused and or the subject matter• NQ.errors injuriously af

__,i'ecting the substantial' rights or the accused were committed during 
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the trial. In the opinion of t~ Board of Review the record of 
trial is su1'ficient to support only so much of the findings o:f 
euilty of t~e Specification, 0h~~ree II, as involves a finding of 
guj.lty in viole.tion or Article of War 96, and legally sufficient 
to· support the remainine findi:"l.gs of guilty and the sentence. 

· Dismissal is mal'lde.tory under Article of War 85, and is authorized 
under .Art:icle nf ~·rar 96. 

Q_.' . , "'> 
,"'--/:-; .... ~~) t 'l ' . 

~- .. /'£.r~:. . ..:~:._.J , J'ude;e Advocate 
I"G:l:m.ous T. Valentine 

___,'i·:J· -1----t-~; .· ( 
( ~ XJ __. '.v.4 -J'1,,_<t<: , Jud~e Advocate 

Robert 'C. Van !:re-SS
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CM IBT # .350 . (REYNOLDS, John c.' Jr.). 1st Ind• 
.- . 


BRA.NCH OFFICE OF THE JUDGE ADVOCATE GEN!mAL, USF, IBT .120 885, 

c/o Postmaster, New York, N•.Y., 2.3 Dec~ber 1944•. · • 


To: The C~ming General, USF, IBT, APO 885, U.S. J;;mJ.y. 
. 	 . 

1. In the case ot Second Lieutenant John c. Reynolds, Jr., 
0-1115755, CE, 779th Engineer Petroleum. Distribution Company, 
attention is. invited to the foregoing holding by the Board ot 
Review established in this Branch Ottice ot The Judge Advocate 
General that the record of trial is -legally sutticient .to support 
only so much ot the findings or guilty ot the .Spec11"ioation, · 
Charge II, as involves a finding or guilty in violation ot .Artiole 
ot War 96, aDd legally sutricient to support the remaining .... · · 
tind,ings ot guilty and the sentence, which holdillg is hereby 
approved a.Di concurred in. Under the provisions ot .Article cl: 
War 50i, you now have authority to order the. execution at ·the .·· 
sentence. · 

2•. When copies ot the published order are torwarded "to : . 
this office, they should be accompanied by the foregoing· holdl»&:· 
and this imorsement. ·For convenience at reference and to ' 
taoilitate attaching copies of the published order tb the r••: 

· 	cord in this. case, it is requested that the· tile number ·Of the 
record appear i~ brackets at the em ot the published order ~· 
tollows: (CM IBT 350). 

(Senteno• ordered executed. QCJI> 101 USFim', 23 Deo 1944) 

»273144 
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APO 885 
16 December 1944 

Board of Review 
CM IBT ·351 

UN IT.ED ST ATES ) HQ,. INDIA CHINA WING 1 ATC 
) 

v. ) Trial by GCM convened at 
) ·.APO 465, %Postmaster New 

James A. McPherson, 0-510073, ·) York,· N.Y. on 19 October 
First Lieutenant, 1305th Army ). 1944. Total f orfeiture s ~ 
Air Fo+-ce Base Unit·, ATC. ) . Dismissal. · · 

) 

l HOLDING by the BOARD OF REVIEW .• 

O'BRIEN, VALENTINE and VAN NESS, Judge Advocates 

1. The record of trial in the case ot:the officer above· 
named has been examined by the Board of Review which submits 
this~ its holding, to the Assistant Judge ·Advocate General in 
charge of the Judge Advocate General's Branch Office, United 
States Forces, ·India· Burm.a Theater. 

2. Accused was tried ·on the following charges and speci
fica,tions: 

CHARGE I: Violation of the 96th Article of War. 

Specification: In that lst Lt. James A. McPherson, 1305th 
AAF Base Unit, India China Division,·Air Transport
Command, having been restricted to the limits of the 
base for a period of three months by General Court 
Martial, Order No. 6, promulgated by Headquarters, 
India China Wing, Air Transport Comm.and, Station #1, 
APO 192' dated 14 July 1944, and which sentence:was 
adjudged 10 July 1944~ at ---------, India, on 0r 
about 23 September 1944, break said restriction by . 
going to ~--------; India. . 

... 

CHARGE II: Violation of the 95th Article of War. 

Specification: (Disapproved.by- Confirming Authority) 

- 1 ·-----
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Additional Specification Charge II: In that 1st Lt. 
James A. McPherson, 1305th A.AF Base Unit~ India 
China Division, Air Transport Command, was at 
~----------, India, on ·or about,23 September 1944,
grossly drunk and conspicuously disorderly in 
station in the presence or officers, enlisted 
men and civilians. 

J. Accused-pleaded not guilty to all charges and speci
fications and was :found guilty or the Specification, Charge I, 
and Charge I, guilty of the Specification and. Additional Speci- -· 
fication, Charge II, and not guilty or Charg~ II, but guilty of 
a violation of the 96th Article or War. He was sentenced to dis
missal, total forfeitures and confinement at hard labor tor three 
years. The reviewing authority approved only so much of the sen-· 
tence as provides :for disniissal and total ror:feitures ana :for
warded the record of trial to the Commanding General, USF, IBT, 
tor action wider the 48th Article of War. The confirming author- . 

. ity disapproved the finding of guilty o:f the Specification of 

Charge II and confirmed the sentence as modified by the reviewing

authority. The order of execution was withheld and the record ot 


.trial forwarded to this·otfice for action under Article of War 50:. 

4. The evidence tor the prosecution shows that, by General 
Court Martial Order No. 6, Headquarters India Ghina Wing, Air 
Transport Command, Station #1, APO 192, %Postmaster,. New York, 
N.Y•. , ·dated 24 July 1944, the\ accused was restricted to the · 

limits of his base for three months (R. s; Ex. 1). The accused 

received a copy of this order shortly after 24 July 1944, .and 

~dersto~d its contents (R. 125). 


On 23 September 1944, accused was assigned to the 
1305th A.AF Base Unit·, ATC,. at -----'."'--, India. (rt. 9, 98) whioh 

, is about twelve miles from the city of -~~---~--(R. io3J. At 
.about 1745 on that date, accused was invited. into the tent or 
Captain Theodore R. Hottenteller and First Lieutenant James: W •. 

· Gamwell, where he had five or six drinks of straight whiskey
with several other officers (R. 10). He left the tent. at about,, 
1"930, stating that he had an appointment elsewhere (R. 11, 17, ,, 
20) •. He took with him a partly filled bottle ~f whisky (R. 12).
Shortly thereafter, an officer, ~ubsequently identified as 
accused (R. 51), appeared at the motor pool, .was assisted into ' 
a truck by an enlisted man (R. 27), and was driven to the passenger
terminal by Private John M. Bauer (R. 23). Accused slumped toward 
the' driver, appearea..·to oe "more or less in a daze",.and, in the 
opinion of the.driver, was drunk (R.-23). Arter loading,.luggage 
on the truck, the driver found 1accused laying across the seat 

z 
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(R. 24). He was seen in the truck by second Lieutenant Edwin 
R. Keller, who stated that accused was awake but appeared "to 
be a littl;e bit grogf,Y" (R. 51, 57) • Accused got out of the 
truck and uri.11a ted on the ground (R. 51, 122) • Accused then 
asRed the Indian driver of a governnient car to drive him to 
-------, offered the driver a drink, and got into the car (R. 33).
When the driver told him that he had no key, accused got out of 
the 9ar and into another Army car (R. 33) and told the Indian 
driver to take him to ------(R. 42). The driver of the second 
car stated tha~ he would need a trip ticket, whereupon accused 

. snatch.ed the car key f'rom the driver's hand, pushed the driver 
into the back seat (R. 33, 42, 43), and tried to insert the key
in the ignition switch (R. 34, 53). Lieutenant Keller, who had 
observed accused at the cars, approached, told accused that he 
had the key upside down, and, when accused inserted the key in the 
lock, Keller pulled it out (R. 43, 52, 53). Accused hurriedly got 

·out of the car and came toward Keller, who retreated and called 
an MP (R. 54). Both Indian drivers stated that accused "went to 
give him (Keller) blows" (R. 35, 43). Keller stated that accused 
did not attempt to strike him (R. ·61), and the MP stated that 
accused "sort of had.his fist in a thrusting manner" (R. 63) • 

. .. Keller further stated that accused was not at any time boisterous 
and did not speak in a loud voice (R. 60). The MP grasped accused 
by the wrists, but released him shortly and accused left the scene 
(R. 63). During all this time, accused appeared to be drunk, 
weaved when he walked, and his breat_h smelled of whiskey (R. 60, 
63, 64, 67). 

At about 2015, 23 September 1944, the accused reappeared at 
the motor pool,.told the dispatcher that he wasn't feeling well, . 
and asked for transportation to his home at #1 Theater Road, ----- 
(R. 68). Private Charles s. Potter was dispatched to drive him 
{R. 68). They drove to the MP gate in search of a woman with . 
whom the accused was supposed to have an appointment, returned to 
the motor pool for gasoline, then s");arteEi towards------ (R. 71). 
The accused had "passed out" when they reached --------. The • 
driver was unable to arouse him and did not know where the accused 
lived (R. 73). 'He left the accused on a concrete block in the' 
center of the street in front of the Lighthouse Theater (R. 71).
A master sergeant there said he would look after accused until 
Private Potter returned on a later trip (R. 80). The accused's 
eyes were shut and he would not talk (R. 76). The concrete block 
on which the accused was left is located about one block f~om one 
of the main streets in -------(R. 83) .and is a place where busses 
regularly stop and unload passengers (R. 88),;. A .movie was in 

.progress at the time in the Lighthouse Theater {R. 79). The · 

accused was in uniform of the United States Army and wore the 

insignia ot a. first lieutenant (R. 87, 88) • 
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Shortly after 2l20 on the same eve~ing~· Lieutenant Fred H. 
Whittier, MP, Officer of the Day for the 275th Military Police 

·Company in.-------, ·and two military policemen found accused 
lying on the cement block (R •. 81, '84}. There were about fifteen 
officers and enlisted men present (R. 87). Lieutenant Whitt~er 
shook him and got no response (R. 85). The accused was carried 
to military police headquarters where a perfunctory examination 

-·indicated that he·was definitely under the influence ot liquor. He 
was placed ina cell and kept there during the night ,(R, 85, 86) • 

. Private Bauer, the truck driver, was unable to .identify
accused as .the officer he drove to the -passenger terminal on 23 

.September 1944 · (R. 28}. Also, the Indian drivers were unable to 
identify. him. One driver testified that.the officer in question
looked like Lieutenant Taylor, the defense counsel .(R •. 37), and 
the~ other driver testified that he looke•d like Lieutenant Gorman, 
the special defense counsel (R. 48). However, accused's identity 
as the occupant of Bauer's truck and the officer who approached the 
two Indian drivers is established.by the testimony of Lieutenant 
Keller who saw accused in Bauer's truck (R. 51) and was present
during part of accused's altercation with the Indian drivers · 
(R. 52, 53) • 	 , . . 

5. The accused; 'after being advised of his rights," elected 
to. be sworn. He testified that he had been working long and hard 
hours since March 1944.' (R. 105). He had been -hospitali,zed with 

, 	 typhus fever from 14 July to 26 July 1944 ( R. 106) • When admitted 
to the hospital he had been· in the theater fourteen months wit~out 
leave (R. 106}. His fli£hts up to the valley and back required
him.to do without sleep for twenty-four hours (R. 107). He re
turned to the base, from a flight to -----~--in the early morning,
of September 22nd. He was unable to sleep during the night of 
22 September'(R~ 115), took a sleeping pill on the morning of 23 
September but was unable to sleep.that day (R. 108). He accepted 
an invitation to have a drink in Captain Hottenfeller's tent 
because "* * * I thoug,ht perhaps a drink would do .me good" (R .108). 

· He left the tent about 1930, went to the motor pool· and requested:
transportation to the gate (R. 108). He may have gone to sleep-at
the passenger terminal but he recalls going to the gate, looking
for the- cab, and returning to the ,chotor pool, where he reque'sted 'C
transportation to his home at #1 Theater Road·, -------. He 'nad no 
thought at all of breaking restrictions. He tried ta' stay awake-' 
to show the driv~r where the turn was at Theater Road ·(R. 109).
However, he must have gone to sleep for he recalls very little. of 
what subsequently occurred until he woke up in the·MP statiori 
(R. 110). He did not knock the Indian driver-into·the back seat of 
the car. The driver crawled there. He did not attempt to strike 
Lieutenant Keller but was merely gesticulating (R. 111). He took 
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-
the bottle from Captain Hottenteller's tent to.his own tent 

and drank no·more of its contents (R. 116). He understood that 


.·he was restricted to the. base on the night of· 23 September 1944 

(R. 116). 

The operations records section officer testified trom his ·. 
records that the·accused had 183 hours flying time trom·the first 
of August through the twenty-second of September, ·159 hours and 
35 minutes of which was logged after the fifteenth of August . 
(R. 99). The average flying time iogged by pilots at the base . 

- . tor the month of August was 94 hours and 10 minutes and, for the.. 
month of, September,, 81 hours and 35 minutes, (R. ~ 100). The accused . 

, 	had 11 Jl.ours and 35 .minutes of combat time in this. theater (R. 104) ~ 
Medical" statements admitted in evidence indicate that the accused · 
was removed from flying status between 16 June 1944 and ~9 June 
1944 because of general neurasthenia, and between 11 July 1944 
and, 13 July 1944 because of fatigue. On 14 July 1944 he was hos
pitalized because o;t adenitis and typhus fever. He was released 

, trom the hospital on 2~ July 1944 and at that time the station 
· surgeon ~ecomrnended that he be given 15 days convalescent leave. 

Accused's commanding officer denied leave because accused was 

under restriction. Accused was restored to full flying status 

on 31July1944 (R. 103; EX. C). · · 


6. The prosecution's evidence and the accused's own testi~ 
many clearl¥ establishes that accused was restricted to his base 
at the time of the· offense alleged and that he broke said restric
tion by going to --------. His intent or motive in doing so is 
immaterial (Par. 139, MC?!. 1928). The evidence is clearly suffi 
cient to.support the findings of guilty of this offense • 

. 	7. With respect to the Additional Specification of Charge 
II and Charge II, there is ample evidence that, at the date and 


,place and under the circumstances alleged, accused was drunk, . 

.urinated on the ground, scuffled with civilian employes, assumed . 

a: threatening manner toward another officer, abased himself. in. , 
the presence of ·enlisted men, and generally conducted himself in 
a .conspicuously unseemly manner. The court was justified in. 
finding him guilty.under the 96th Article of War. 

. . 8. The record discloses that only one specification was 
. included under Charge II of the charge sheet .as originally drafted. 
This Specification and Charge were ·properly sworn to on 3 October . 
1944. on 14 octobe~l944 a specification designated "Additional 
Specification Charge'II" was included under Charge II and separate
ly subscribed and verified by the accuser. The designation of •. 
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the last irnmed specification as an Additional Specification under 
the original Cl).arge II, rather than as a· specification under an 
additional charge was irregular _(par. 24, MCM 1928), but, was 

· 	immaterial ·as to the sufficiency ot the charges (par. 28~ .MOM 
1928). However, the report of investigation· in .this oa~e is 
dated 8 October 1944 and it does·not appear thata new and · 
separate investigation was made as-to.the mentioned additional 
specification. Both Specification under Charge II were closely
related as to time and substance~ and the report of the investi- .. 
gat.ing officer shows that allot· the prosecution-witnesses called 
at ·the trial were.interviewed by him and that.the offense alleged
in the additional specification was thoroughly gone into. · The 
charges were not served on accused until 14 October 1944. ·'Accused 
made no objection to trial on the additional specification and 
there is no indication that he was misled. Up.dei".these cir 
cumstances, ,it is considered that there was substantlal compliance
with the requirements of' the 70th Article of' War and that no pre
judicial error was ct>.lnmitted (220.26, JO August 1932; Seo. 428 
(1), Dig. Op. JAG 1912-40) (CM CBI 194, Ranson; Seo. 428 (1)
Dig. op. JAG, CBI, sup. 1). --· 

9. The court was legally constituted and had jurisdiction
of the person of the accused and of the subject matter of the 
offenses charged. No. errors injuriously affecting the substantial 
right of accused were co.m:n.itted during the trial. The Board of 
Review is of ·the opinion and accordingly holds that the ~ecord of 
trial is legally sufficient to support the fi~dings of guilty and 
the sentence. 

... ·~dge 
Advocate~ess~an 
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New Delhi, India 
17 January 1945 

Board of Review 
CM IBT # 352 

UNITED STATRS ) HQ .A.AF, INDIA BUID4A SECTOR 
) 

v ) Trial by GCM co~vened at APO 671,
) %Postmaster, New York, N.Y. on 

William H. Felson, 0270148, ) 27 September 1944· Dismissed the 
First Lieutenant, AC, 24th ) service, forfeiture of all pay
Combat Mapping Squadron ) and allowances due or to become 

) due. 

HOLDING by the BOARD OF REVIEW 

O'BRIEN, VALENTINE and.VAN NESS, Judge Advocate§ 


1. The record of trial in the case of the offic.er above 
named has been examined by the Board of Review which submits 
this, its holding, to the Assistant Judge Advocate General in 
charge of the Judge Advocate General's Branch Office, United 
States Forces, India Burma Theater. 

2. Accused was tried on the following Charges and Spec!~ . 
fications: 

CHARGE I: Violation of the 6lst Article of War. 

Specification: In that 1st Lt WILLIAM H FELSON, A.O., 
24th Combat Mapping Squadron did without proper
leave, ..absent himself from his organization at 
APO 690 from about 27 May to about 1 June 1944. 

CHARGE II: Violation of the 95th Article of War. 

Spe.cif'ication 1: (Finding of not guilty) 

Specification 2: (Finding of not guilty) 

Specification 3: In that 1st Lt WILLIAM H FELSON, A.C., 
24th Combat Mapping,Squadron, did, at APO 690, on 
or about 2 June 1944 with intent to deceive Major
HARRY ~ .ALLEN, officially state to the said Major 
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HARRY B .ALLEN, his'Oommanding Officer, that on or 
about 26May1944 he,~lst Lt WILLIAM H FELSON~ was 
taken sick and was treated by a one Major White 
of the British Armed Forces, such treatment being • 
arranged for by a one Captain Donald Fleming of the 
British Armed Forces, and did during the period 27 
May 1944 to 30 May 1944 inclusive live at the apart
ment of said Captain Donald Fleming, which state
ment was known by the said 1st Lt WILLIAM H FELSON 
to be untrue in that. the said Major White did not 
treat him, ~t FELSON, for illness·on or about 26 
May 1944, and that during the perlod 27 May 1944 

. · to 30 May 1944 inolusive, -he, ·Lt FELSON, did not 
live at the apartment of the said Captain Donald 
Fleming. · 

CHARGE III: Violation ot the 96~h Article of War. 

Specification 1: In that lat Lt WILLIAM H FELSON, Air 
Corps, 24th Combat Mapping Squadron did, at .APO 
690 and Calcutta India, during the period 8 January
1944 to about 25 Ma.y.1944 through neglect, suffer 
to be lost, tunds in the amount of Rupee~ 12326/14,
of a value of about $3730.00, th& property of the 
A:rrrry Exchange Service intru.stec;l to him by the Army
Exchange Service. 

Specification 2: In that 1st Lt WILLI.AM H FELSON, A.C., 
24th Combat Mapping Squadron being indebted to the 
Grand Hotel, Calcutta, India, in the sum of Rupees
798 for.quarters furnished to him, which amounts be
came due and payable on or about 26 June 1944, did, 
at Calcutta, India, and APO 690 from about 26 June 

·1944 to about 29 July 1944 dishonorably fail and 
neglect to pay said debt. ' 

3. The accused pleaded not guilty tO and was found guilty
of all Charges and Specifications except Specifications 1 and . 
2 of Charge II of which he was found not guilty. He was sen
tenced to dismissal and to forfeit all pay and allowances due 
or to become due. The reviewing authority approved the sentence 
and forwarded the record of trial to the Comm.anding General, 
-United States Forces, India ~urma Theater,for action under'.A:r
·ticle of War 48. The confirming author!ty confirmed the sentence 
but withheld the order of execution and forwarded the record ot 
tria.1 to this office for action :under Article.of War 50i.· 
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EVIDENCE FOR THE PROSECUTION 

_ 4. Major.Harry D. Al1en, Commanding Officer o'f the 24th 
Combat Mapping Squadron and of the air base at Gushkara India 
testified tbat he was on duty at his station on 27 May i944· Ao
cused was under his command (R. 7) and, to his personal know
ledge, was absent without leave from 27 May to 1 June (R~ 8, 9).
Accused was sent to Calcutta on 22 May to pick upp:>st exchange 
supplies and cement to be ua ed in making a swimming pool .tor 
his organization (R. 9, 13), and on the 24th or 25th ot May he 
called Major Allen on the telephone and identified himself dur
ing the conversation (R. 22). On 2 June accused admitted to 
V.ajor Allen that he was the person who conversed with him over 
the telephone from Calcutta. Major a11en rec·ognized accused's 
voice in the telephone conversation and accused discussed with 
Major Allen matters known only to him (R. 22). Major Allen 
ordered accused to return to the base on 27 May with Lieutenant 
Gianno~oulus, who was also in Calcutta, but acoused failed to 
do.so (R. 8-9, 21, 22). Lieutenant Giannopoulus returned to. 
the base on 27 May.' He brought to Major Allen a note in vmich · 
ac9used stated he had been ill (R. 9). Major Allen conducted 
an investigation and decided that the accused was AWOL (R•. 22).
He then caused to be made a morning report entry to the effect 
that accused was AWOL as ot 27 May (R. 23-24, 26). In this _ 
conneotion, ·Major Allen later testified on cross examination 
that he was on the post or air base all the time between the 
27th of May and the 2nd of J'une; that accused was supposed to 
have reported there on the 27th of May; that accused was not 
at his ~roperly appointed station at any time from 27 May to 
2 June (R. 21); and that although accused was at Calcutta on 
detached service, he was told over the telephone by Major A;llen 
to come back to Gushkara. (R. 21) with Lieutenant Giannopoulus
(R. 22). On 2 June accused returned to his.base. Major Allen 
requested him to account for his absence from 27 May to l June. 
He again stated that he had been sick. The conversation between 
'Major 	Allen and accused was reduced to writing (R. 10). Accused 
was first warned of his rights under the 24th Article of War 
(R. 10, 12). So much of the statement as was agreed upon by

the prosecution and defense was received in evidence as Prose
cution's Exhibit A (R. 21). · , 


. 	 . 
- ' ·According to his statement {R. 12-20, Ex. A), accused was 
taken·very ill after lunch on Friday and by 6:30 or 7:00 o'olook 
in the afternoon he was so ill that he had a very high fever. 
That eTening he was visited .in his· xoom by Captain Donald Flem
ing; a British intelligence officer, who later brought a British 

. 	medioal officer to call upon accused in his room. An ex~na
tion by this British medical officer revealed that accused had 

. •. 
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a temperature of 105. The'British medical officer caused ac
cused to be wrapped in blankets, lett with him some pills and 
advised him.to. stay in bed Friday night. The next morning ac
cused's temperature was down to 101 and he was feeling some 
better. He was then asked if he desired to go to a hospital
but declined to go to the 112th Hospital because it was too 

···difficult to be released. At the suggestion ot the British 
medical officer, accused went to the British General Hospital
(R. 14), where·his case was diagnosed by the mentioned officer 
as a "bad case of flu". He was told he should not be up. At · 
that time accused still-had a temperature. On Saturday he 
left the British General Hospital and went to the apartment of 
Captain Fleming on Harrington Street, where he remained in bed 
until Tuesday afternoon. By then his fever.bad broken. He then 
contacted Lieutenant Norris, the Provost Marshal at the air base, 
who advised accused that he was"to have 24 hours to wind up ·any 
necessary business. Accused told Lieutenant Norris that be had 
not eaten for several days because ot his illness. The British 
medical officer told accused he should take it easy or stay in 
bed for several days in order to recover his strength. During
his illness he had lost a good bit of weight and still had no 
appetite. He returned to his base on the morning ot 2· June. 
Major White is the British medical officer who attended accused. 
Accused was never' actually admitted to the British hospital be
cause he knew he was not supposed to be in a British hospital.
He could not tell what organization Captain Fleming belonged to 
but thought he could be contacted through British Intelligence
Service. During the period accused was at'Calcutta he occupied
Room 220 at the Grand Hotel. Accused·owed the Grand Hotel about 
Rs 400 and said' he intended to send payment down.by the next 
person going to Calcutta. Major Allen then told accused he was 
expected to pay this bill by 10 June. Major Allen also told ac
cused he was expected to clear up his ~ost exchange account and 
accusf:'.d promised to do so immediately (R. 12-20, Ex. A). . 

Lieutenant Colonel A. A. White of the Royal Army Medical 
Corps, whose rank~was that of Major on 27 May, is supervisor ot 
psych1atrt in the Eastern Comm.and and is attached to the 47th .. 
General Hospital.. He testified that h~ did not treat accused on 
27 May nor was he in accused •s room on that day (R. · .31). He 

· never saw accused at the British hospital nor did he know Cap
tain Fleming on 27 May. He did not see accused in Captain Jl'lem
ing's apartment on 27 May. He did not know any other Major White 
in the hospital although he did not know all the personnel 1R•. J2)·
The British hospital is split up into ifree major sections• 
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Colonel White was in Gauhati, Assam, on 27 May and didn't re
turn to-Calcutta until 6 July (R•.33). 

Captain Donald Willis-Fleming of the Intelligence Corps

testified that he is and was on 27 May 1944 the only Captain

Donald Fleming in the Intelligence Corps (R. 35). He was and 

is attached to the Military Base Censor's Office. He met accus

ed in May and visited him in his room in the Grand Hotel, but 

is uncertain as to the date. He left Calcutta on leave on 

27 May and· saw accused before he left. He returned about 

9 June (R. 35, 36). He does not know a Colonel White, nor did 

he ever take a British medical officer to accused's room nor 

accompany accused to the British Gener2l Hospital (R. 34).

Captain Fleming's apartment on 27 May was at the Grand Hotel 

and he never had ~n apartment on Harrington Street in Calcutta 

(R. 34). Accused was never under a doctor's care in the room 

or apartment of Captain Fleming (R. 35). The only visit of 

Captain Fleming with accused was in the latter's room at the 

Grand Hotel (R. 35). He has no knowledge of any illness of 

accused (R. 34, 36). · 


On accused's birthday, 28 May, he went to a party given in 
his honor at No. 2 Princep Lane (R. 54) at \\b.ich time, accord
ing to his hostess, he came down with a cold and went to bed in 
her apartment and she "sick-nursed him" until about 2 June (R.54).· 

Mr. A. N•. Mukherjee (R. 55) is in charge_ of the billeting·
department of the Grand Hotel in Calcutta and in that capacity
keeps the books and the rent account (R. 56). He bad a book . 
containing duplicate copies of the bills of the Grand Hotel. The 
book is a part of the records of the hotel kept in the regular 
course of business. The bills are made out by an assistant but 
checked by the witness. These records are kept under the direct 
supervision of and are checked by Mukherjee each day (R. ·56, 58).
Tbe entries thereon were1not actually ma.de by him (R. 56).
These records show that accused as of 26 June owed the Grand 
Hotel Rs 798. Bills were taken to accused's room by peons and 
letters had be.en sent asking for payment (R. 60). Mr. Mukher
jee knows that the bills were delivered to accused although <he 
did not see them actually delivered (R. 63). On or about 24 or 
25 July accused went back to the hotel and promised to pay the 
whole bill (R. 64). · 

Staff Sergeant Kenneth Johnson, 24th Combat Mapping Squad
ron ·testified that he was manager of Post Exchange No. 886-14 
·fro~ about 15 April 1944 through 25 May 1944 (R. 71-72) during 
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the time accused was post exchange officer (R. 72). There were 
no books kept except the tally outs, invoices, and scraps of 
paper and a ledger sheet. There was no record kept of the 
money received, nor were there any written memoranda in the post
exchange (R. 72). There were some invoices for January, Feb-· 
ruary, March, April and May and some tally outs. These were 
kept in an envelope by Sergeant Johnson (R. 73), who identified 
the folder containing these invoices which were marked as Prose
cution' a Exhibits C, D, E, F and G.as a part of the post ex
change records (R. 74). The business of the post exchange was 
conducted in what used to be an enlisted man's club. There 
wasn't sufficient room for all the stock, and.beer was sometimes 
left outside the building and guarded (R•. 75). All post exchange
sales were for cash. When Sergeant Johnson became manager of the 
post exchange the cash was kept in four or five cigar boxes in 
the safe in the office of the intelligence section. The person
ne1 of that office had access to the safe (R. 79), the key to 
which was kept in a~drawer of the desk of Captain Crew (R. 79).
This safe was sometimes found open (R. 79). There was at that 
time no bank account maintained by the post exchange (R. 75-76).
Upon becoming manager of the post exchange Sergeant Johnson went 
through such records as he found in order to familiarize himself 
with them (R. 77). A folder identified as Prosecution's Exhibit 
C, which purports to be the file for January, contained an in
voice dated the 15th of January. The folder was set up by
Lieutenant Cunningham when he came to inspect the records for the 
months of January, February, March, April and May (R. 77). Dur
ing a good part of :tJie time accused was post exchange officer he 
stayed in Calcutta where he had liaison duties (R. 79). Sergeant

· Johnson made no complaint upon finding the safe open nor did he 
tell accused about it (R. 79-80). He did not know of anything
having been stolen from the safe. At one time there were about 
two eases of beer stolen from a truck which had brought a load to 
the post exchange (R. 81) but the beer kept outside the post ex
change was counted each morning (R. 80). Accused knew and was , 
f8miliar with the way the money was kept in the cigar boxes in 
the safe of the intelligence office as well as the ~act that the 
be.er was sometimes left outside the post exchange (R. 81). Al- · 
though Sergeant Johnson was IrBnager of the post exchange, accus-. 
ed never gave him ...EiI1Y, instructions to count the money and as far 
as he knew the money was never counted until Lieutenant Cunning
ham counted it in May during the preparation of the audit (R. 82). 
Accused did not take an inventory nor did he require anyone else 
to do so from 15 April through 25 May (R. 84) •. 

I 

Accused was IIE.de post exchange otficer by an order of 8 Jan
uary 1944 (R.· 84, Prosecution's Exhibit H) and relieved 25. May 1944 
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(R. 81+; Pros. Ex. I). 

Second Lieutenant Milton s. Dorfman, 24th Combat Mapping 

Squadro~, Gushkara, India, succeeded accused as post exchange

officer of the base on 25 May. He· identified Prosecution's 

Exhibit B as the inventory signed by him and lfu.ich Sergeant

Johnson and he had prepared (R. 85). · . 


· Lieutenant Cunningham testified that he bad worked in the 

capacity of army exchange auditor since April 1944 and, before 

taking up his duties here, was auditor of the Sixth Service 

Command. He also had seven years experience in civil life as 

an auditor (R. 87, 88). All of the post exchanges in this 

theater are numbered. When Lieutenant Cunningham went to Gush

kara on 25 April for the purpose of conducting an investigation

and making an audit of Post Exchange No. 886-14, he fail'ed to 

find accused. He likewise failed to fina him on a second trip

(R. 88) but did see and talk to him on a later visit. The 25th 

of each month is the regular day set apart for the preparation

of inventories in all the post exchanges in this theater. Upon 

an examination of this post exchange on 25 April, Lieutenant 

Cunningham found that no inventory had been taken. He reported

this to the commanding officer who caused an inventory to be 

made by Lieutenant Cun;ningham and Sergeant Johnson. As a part 


. of this audit Lieutenant Cunningham counted.the cash on hand 
(R-. 89) which he found in three or four cigar boxes in the safe 
in the intelligence building. The cash so counted amounted to 
Rs 10,068/14. About a month and a half later accused told 
Lieutenant Cunningham that he had additional money of the post 
exchange with him in Calcutta (R. 89). The post exchange at 
this time did not bave sufficient accounts or records. The 
only records kept were copies of invoices and some receipts.
There were no certain. or set files "but papers were just scatter
ed from the Post. Exchange, some there, some in the headquarters 
offices' correspondence files, others just stuck in a book sit 
ting on top of a filing cabinet" (R. 90). It was the duty of 
the post exchange officer to keep a set of books (R. 90). Pros
ecution's "Exhibit B is the inventories, statements of the .A:i:my Ex
change Service orders pertaining to the exchange, financial state
ments as of th~ 25th of May, correspondence with the liJ:my Exchange
Service". Lieutenant Cunningham had seen and examined Pros~ 
ecution's Exhibit B before (R. 90) at Gushkara and knew it ' 
to be a part of the records of the post exchange (R. 91). • He' 
identified Prosecution's ExhibitsC, D, E, F and Gas a breakdown 
of the invoices and tally out sheets for the merchandise shipped 
to the post exchange. Lieutenant Cunningham had seen and ex
amined these exhibits before he was called as a wit:iess at the 
·trial. The mentioned exhibits were not introduced in evidence. 
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-These invoices and tally outs are broken down by months and 
are complete. In the 25 April audit a shortage of Rs 2,200 
was disclosed (R. 91). ·When Lieutenant Cunningham returned to 
Gushkara on 18 June for the purpose of preparing an audit of the 
post exchange, he saw accused. During the time of the prepara
tion of this ~udit accused was present and want over the figures
and discussed them tully with.Lieutenant Cunningham. Accused 
was shown the audit, and the method used in ariving at the 
shortage was shown and explained to him~ All of the. papers 

· of the exchange were gone .. over thoroughly by accused and 
Lieutenant Cunningham to see that the exchange had been billed 
only for such goods as it had received. "This e:xamination dis
closed no reason for the shortage nor could accused explain it. 
Prosecution's Exhibit J is a financial statement which is a 
part of the audit of 25 May. The figures.on this exhibit were 
those used in the discussion between accused and Lieutenant 
Cunningham. "(R. 93). Prosecution's Exhibit J includes an in~ 
ventory made on 25 May and signed by the inventory officer and 
includes inventories of the 7th Squadron. , Lieutenant Cunning
ham arrived at.the figures on page one of Exhibit J by counting
the cash, using the inventory obtained from Major King and the 

- accounts payable to the A:J:my' Exchange Service from the "total 
amount of moneys received minus the items paid {R. 94). Lieuten
ant Cunningham explained to accused the figures and the method 
usea by him in arriving.at this shortaee and accused did not 
dispute, explain or deny the sho~tage (R. 95, Pros. Ex. J).
They then went over and compared ·invoices and tally out sheets. 
There were no sales between the first of'December and the 8th 
of January. All o.f the invoices were gone over and checked by 
aqcused and Cunningham with the tally outs (R. 97). This post
exchange had made only one remittance in the amount of Rs 20,800. 
to the Army Exchange Service (R. 98). There was no record of 
gross sales kept for the exchange (R. 98). At the completion
of this discussion accused told Lieutenant Cunningham that he 
had brought all the money from Calcutta and that the only way
that he could account for the shortage was that he may have 
missed some of the money when checking out of the hotel. He 
did not take a receipt for the money he put in the hotel safe 
but placed it in a sealed envelope upon which he had placed . 
the imprint of his ring in sealing wax (R. 100, 112, 121}. Ac
cused said further that on one occasion he went down to send , 
Rs 15,000 to the Army Exchange Service but spent about Rs 3,000 
of this amount at Calcutta for some sheets, mattresses and 
pillow cases to be handled in tp.e post exchange. These sheets, 
pillow cases and :n:attresses were not handled through the post
exchange _(R. 104-105). He thenput the· balance in the safe 
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at the Grand Hotel. Lieutenant Cunningham made a second audit 
of the post exchange covering the same period as Prosecution's 
Exhibit J. This audit was marked Prosecution's Exhibit Kand· 
corrects an error in the audit previously.ma.de (R. 101). When 
the corrected audit was completed it disclosed a shortage of 
Rs 12, 326/14 (R. 102, Pros. Ex. K). The difference between 
the invoices and the money and merchandise' on hand is the . 
amount of the sales. This was the method employed by Lieutenant 
Cunningham in discovering the shortage (R~ 99-100). The post

·exchange council had never had a meeting (R. 105) •. The amount 
of cash on hand was discussed with accused who did not question
its correctness. Accused gave to Lieutenant Cunningham the in
formation about the tally out sheets used in making the audit 
(R. 107). It was stipulated 1ihat an· exchange council was ap
pointed (R. 108). · _ · 


Major Glendon N. ~ing, 24th Combat Mapping Squadron, is 
and has been since the first week in May, executive officer of 
the squadron and the air base (R. 109). He testified that ·he was 
president of the board of officers appointed by the commanding
officer to investigate the operation of the post exchange •. He 
called a meeting of the board at which accused was present. A 
·Complete report of the meeti~g was identified and marked as . 
Prosecution's Exhibit M (R. 110). It was stipulated by the trial 
judge advocate and defense that-the original of the board's re
port had 'been sent to the Commanding General, SOS, under Army
Regulations and that the original was therefore inaccessible 
(R. 110-111). At these board meetings accused was fully warned 

of his rights under Article of War 24, notified of the amount.of 

the shortage and questioned by Major King concerning it. Ac

cused stated that he did not question the records from which the 

audit was ma.de but accepted the records of the auditor as being 

·correct. 	 When told by Major King that there was a shortage in 
the money of the post exchange (R. 128), accused said that 
Rs 25,000 or 35,000 might be at the Grand Hotel (R. 111-112) •. 
He was thereupon dispatched to Calcutta for the purpose of getting
the money. The statement of accused ma.de at the board hearing 
was received in evidence as Prosecution's Exhibit M. In this 
statement accused admitted tbat he was familiar with paragraph
28, .ArJnY Regulation 210-65. He also admitted that he knew there 
was a shortage in the post·excb.ange accounts (R. 114-115, Pros. 
Ex. M). When told that the board had checked the. records and 
could not account for the shortage, accused said he had made the 
same check with the same result (R. 115). Accused said he knew 

'.how the shortage waa arrived at (R. 116), but could not detC;lrmine 
how it had occurred unless it came, about when Rs·l5,000 were 
taken to.Calcutta for transmission to_ Delhi and about.Rs 4,000 
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of that amount were used for the purchase of mattresses, sheets 

and so forth. Accused was not sure that this accounted for 

any of the shortage. The amount of money put into the Grand 

Hotel safe at this time was later removed to a'foot locker but 
accused could not tell whether there was as much as Rs 15,000 

at that time. Accused stated, "The money was kept here loosely 

too, it's negligence, tb.ere's no doubt about it" (R. 116). Ac

cused explained how the money was handled, as follows: 


"It was first kept in the Orderly Room safe. I came 
in twice and found the safe open, so I talke.d to Captain
Carew and then kept the money in the intelligence safe 
which I think was reasonably secure although several people
have access to the safe there. The Post Exchange was · 
broken into once, but so far as we could ascertain there 
wasn't much taken" (R. 116-117). 

Accused said he did not question the honesty of the two enlisted 

men who worked under him in the post exchange. He admitted that 

there were no books at the time he took over as post exchange

officer. His predecessor turned over to him an inventory but 

no cash. Nothing had been sold and the entire assets were mer

chandise (R~ 117). Accused said that at the time he took over 

the post exchange he familiarized himself with Army Regulation

210-65 as to ·his duties (R. 117). Although accused did not re

ceive proper bills from Delhi, he could have prepared and kept 

a set of books.insofar as the cash involved was concerned 

(R. 118). The tally out sheets did not show the price for which 
the post exchange supplies were to be sold. Accused did not dis
cuss directly with his commanding officer the difficulties he en
countered in the operation of the post exchange (R. 118) but he 
did talk to Captain Walker (R. 118-119). Neither did he discuss 
his difficulties with the post exchange council. As far as he 
knew, the post exchange council never had a meeting. Nobody 
ever called on accused for a complete accountin~ of the affairs 
of the post exchange during his administration (R. 119). Accused' 
had. no reason for suspecting that anyone had taken any of the 
funds or property of the post exchange •. He would not say that 
the shortage was due entirely to his negligence (R. 119-112).
Accused recalled that someone had gone into the intelligence of
fice without his knowledge or authority and taken Rs 4,000 ot 
post exchange money for a monthly liquor ration. The liquor was 
not handled by the post exchange but through the officers' club 

.and 	the proceeds turned over to accused along with a return of 
about Rs J,000 he bad loaned for the purchase 9f liquor for the 
officers' club. It was a week or two after the liquor.was pur
chased before acc\lSed knew the money had been tak~n fo~ that 
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purpose (R. 120). At one time it was discovered that the 1 ac

count of the officers' club was over Rs 1,000. A check dis-· 

closed that the post exchange fund was short the same amount 

whereupon Rs,1,000 were turned over- to accused (R. 120-121).'

Accused did not place the responsibility upon anyone for this 

shortage but added, "I realize that the responsibility is mine, 

but due to the existing circumstances with the way we had to 

handle the·funds; it is possible that something could have 

happened to-them" (R. 121). ·Accused contended that he used the 

best safeguards available for .the protection of the post ex

. change property, but stated that he took no receipts for the 
·money placed in the Grand Hotel (R. 121). At times while ac- · 
cused was at· the base he kept some of th·e money at the Grand 
Hotel and the other at the base (R; 121-122). Accused also ad
mitted that he was probably negligent in keeping a large sum 
of money on hand without remitting to the-Army Exchange Service 
more than the payment of Rs 20,800 during the period from 8 Jan
uary to 30 April. At no time was it necessary to use more than 
eight or nine thousand rupees during any one month for the pur
pose of purchasing outside supplies (R. 122). The post exchange
tund kept by accused from 8 January until 30 April amounted to 
about Rs 50,000. During this time accused had no complete 

·· 	 records or adequate check upon these funds (R. 122). A'.ccused 
never discussed with his· commanding officer the fact that he 
was loaning post exchange money to an officers' club for the 
purpose of buying whiskey or that he was sending supplies to China 
on a credit, although he discussed it "With other officers, in
cluding the president of the post exchange council (R. 123).
Accused realize.d that such a practice was in violation of A:rmy- · 
Regulations.· Major King further testified that upon becoming 

·interested in the manner in which the post.exchange was operated,
he took over approximately Rs 22,000 while accused was still 
post exchange·officer. This amount was deposited with the finance 
office and a draft paper to the Army ~change Set'Vice was taken. 
About 25 May accused turned over to Major King a bank draft for 
some amount of money (R. 126). About 15 May Major King made an 
investigation o~ the post exchange and found a shortage in the 
.cash of about Rs 15,000 and it was then he took charge of the 
tunds above referred to. · 

EVIDENCE FOR DEFENSE · 

5. The accused elected to remain silent. Staff Sergeant_
Johnson was recalled as a defense witness, was banded a paper
marked Defendant's Exhibit 1, and identified it as a letter dated 
10 .May 1944 from the Army" Exchange Service, .APO 885. This letter, 
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which is contained in Prosecution's Exhibit B (R. 129-130), 
was received subsequent to 10 May 1944 and includes a re

ceipt for the Rs 20,800 sent to the Army Exchange Service. 

Some mail which was sent to the post exchange bad the wrong
APO. The first indorsement on this letter is addressed to 
accused (R. 31). 

6. The Specification, Charge I, alleges that accused . 
absented himself from his organization from 27 May to 1 June 
1944 in violation of Article of War 61. The evidence shows 
that accused called his commanding.officer over the telephone
on 24 or 25 May. He identified himself and was identified by
the sound of his voice and the matters discussed between them. 
The identification of accused over the telephone by his com~ 
ma.nding officer was sufficiently proved by competent evidence 
(20 Am. Jur. P•. 326). Accused's oonnnanding officer directe~ 
him to return to his organization with Lieutenant Giannopoulus
who reported to his base 27 May. The evidence is uncontradict
ed that accused did not return to his organization as direct
ed but, claimed upon his arrival on 2 June that illness had 
prevented him from reix>rting at the time and in the manner 
directed. The following has been held by the Board of Review 
in a case of absence without leave under circumstances similar 
to this: · 

nThe evidence shows that on November 18 the accused 
by telegram explained his illness to his commanding of
ficer. The evidence shows equally clearly that his com
manding officer, in response to this telegram, directed 
the accused to report to his organization on November 19. 
The evidence is uncontroverted that the accused did not re
port as ordered, and that he did not report until Decem
·ber 25, 1941. Furthermore, the evidence shows that, al 
though the health of the accused would have been endanger
ed by returning to Fort Bliss at the expiration of his 
leave of absence, he could have returned without danger
.by November 27, or at least by December 14. 

"The legal elements ot the offense ot absence_without 
.leave are stated in the Manual for Courts-llartial, 1928 
'seo. 132, pp. 145-146), as f~llows: 

· nThe article is designed to cover every case not else
where provided tor where ·any person subje~t to military law 
is through his own fault not at the place where he is re
quired to be at a time when he should be there. * * *• 
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"* * * the status of' absence without leave is not 
changed by an inability to return through sickness, or lack 
of-transportation facilities,. or other disabilities. But 
the fact tbat all or part of' a period of unauthorized ab
sence was in a sense enforced or involuntary, should be 
given due weight when considering the punishment to be im
posed" (SPJGH 221686, 13 B.R. 223). . 

7. In Specification i of Charge IIIaccused is charged with· 
suffering to be lost through negligence funds ·in the amount of 
Rs 12,326/14, the property of the Army Exchange Service entrust
ed to him by the Army Exchange Service. The proof upon this 
Specification shows that accused was appointed post exchange of
ficer on 8 January 1944 and occupied that position until he was 
relieved on 25 May 1944. During this period he was responsible
for the operation. of Post Exchange No. 886-14 located at Gush
kara. Accused failed and neglected to keep books of' account or 
any other records from which prompt and proper audits could.be 
obtained and the financial status of the post exchange ascertain
ed, nor did he keep sufficient records from which it could be 
determined whether he bad on hand the proper amount of cash de
rived from the sales of post exchange goods, nor did he take in
ventory or keep any other appropriate records. He kept part of 
the cash in several cigar boxes in the safe·in the intelligence
section. A nwnber of people had access to the safe. At least 
on one occasion a large swn of money was taken from the safe to 
be used for the purpose of purchasing a liquor ration, and about. 
this irregularity accused knew nothing for several weeks. More
over, he made loans from the post exchange funds for the purpose
of purchasing liquor without the knowledge or consent of his com- 0 

manding officer or the exchange council and without making or re
taining any records of such loans. He also sent goods to China 
on credit. He kept a large part of the post exchange cash in 
the safe at the Grand Hotel in Calcutta without taking receipts 
for the funds so kept. No bank account was ever opened by him 
for the safe-keeping of post exchange funds. During his tenure 
of office as post ~xchange officer he ma.de only one remittance 
to the .A:rm:y- Exchange Service although the amount of cash carried 
amounted to approximately Rs 50,000. After being warned of his 
rights under the 24th Article of War and while being questioned 

1by Itlajor King concerning the financial status of the post ex
change accused admitted tbat there bad been negligence in the 
handli~g of the affairs of the post exchange. The audit marked 
Prosecution's Exhibit J shows a shortage of Rs 10,264/3, and the 
corrected audit Prosecution's Exhibit K, discloses a shortage · 
of Rs 12,J26/14: Both of these audits·, together with the invoices 
and.all tally out sheets and all other records and sources from 
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which the auditor obtained the data with which to prepare the 
audit, as well as the amount of cash on hand, were gone over and 
discussed with accused by the auditor, Lieutenant Cunningham,
and after a full and fair explanation of the audit and all the 
records by Lieutenant Vunningham, accused nade no question of 
the correctness of the audit nor was he able to explain or deny
the shortage. There was one inventory considered in the prepara
tion of Prosecution's Exhibit J which was obtained by the audi

. tor through Major King. The auditor's testimony with respect
thereto is hearsay, making that portion of tllis exhibit which 
relates to the inventory so obtained incompetent• However, this 
inventory was also discussed between the auditor and accused. 

We deem it unnecessary to pass upon the admissibility of 
Prosecution's ExhibitsJ and K although we think it "NOUld have 
been better practice to have followed the introduction of these 
audits by the presentation of all the invoices, inventories, 
tally outs and other papers forming the basis of the computations
disclosed by these audits. In view of the fact that these in
ventories, tally outs and such other records of the post exchange: 
as the auditor could obtain, as well as the cash on hand, were 
gone over and discussed freely with accused, his failure to deny, _ 
explain or otherwise question these exhibits or the papers from· 
which they were made or to deny the shortage makes these exhibits 
admissible u·pon the theory of an implied admission. Support for 
this position is to be found in the following: 

"As a general rule, when a statement tending to in- . 
criminate one accused of committing a crime is made in his 
presence and hearing and such statement is not denied, con
tradicted, or objected to by him, both the statement and 
the fact of his failure to deny are admissible in a crimin
al prosecution against him, a.s evidence of his acquiescence
in its truth. The bas-is of such rule is that the natural 
reaction of one accused of the commission of a crime,or of 
implication therein is to deny the accusation if it is un~ 
just or unfounded.***" (20 Am. Jur. 483). 

There is ample evidence of the corpus delicti in the.testi
mony of Sergeant Johnson, manager of the post exchange during ac-· 
cused's tenure as post exchange officer. This witness gave evi

. dence of such gross negligence ~swill justify the inference that 
such negligence resulted in the loss alleged. 

Accused, un,d.er his own voluntary statement read, familiarized 
himself with anaunderstood his duties as post exchange officer un
der A:rmy Regulation 210-65. The evidence discloses that be operat1 
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and allowed the post exchange to be operated in violation of 
all good business practices and in utter disregard of the re
quirements of Army Regulation 210~65. Unquestionably the 
shortage alleged in the Bpecif'ication now under consideration 

/ 	 resulted either from gross negligence or some miscoriduct in 
the discharge of his duties as post exchange officer. It 
follows that he was properly found guilty of Specification 1, 
Charge III. The loss with which he was charged and of 'which 
he was found guilty, arising as it did from his violation of 
A:rmy Regulations, constitutes an offense to the prejudice of 
good order and military discipline and is properly charged 
und.er Article of War 96 (SPJGN 237228, Walters; 23 B. R. 323). 

8. Specification. 2 of Charge I indicts accused for a 
dishonorable failure and neglect during the period from 26 June 
1944 to 29 July 1944, to pay the sum of Rs 798 due for quarters 
at the Grand Hotel, Calcutta; India. The evidence discloses 
that accused occupied Room 220 of· the Gra.nd Hotel for a suf
ficient length of time to become indebted to the Hotel in the 
runount claimed and that about 24 or 25 July 1944 he promised 
to pay this indebtedness after some negotiations between him 
and Mr. MacMillan whose duty it was to check up and ascertain 
when officers were properly charged with room rent at this ho
tel (R. 6J). While the evidence upon this Charge and Specifica
tion was very inadequately presented, it does appear that there 
was a disagreement between accused and the hotel authorities 
with respect to the date of his checking out and that the manager 
ot the billeting department was relying upon instructions re
ceived from a friend of accused concerning the retention of his 
bed in the room (R. 64). From the evidence it clearly appears
that the sum of Rs 2/8 for servant tips was disputed in July 
by accused •. It also appears that there was some further dis
cussion about the hotel bill with which the witness, A. N. MUk
her jee was not familiar (R. 65). Mr. MacMillan, who apparently 
had co~plete information about this disagreement, was not called 
as a witness, as he might well have been to clarify and complete
ly explain the dispute. It does not appear when the accused 
promised to pay the bill after the amount thereof was finally 
determined on 24 or 25 July nor that he violated any agreement 
in that respect. So far as the record discloses, the bill ~ay 
have been paid within a short time after the controversy ove~ 
the disputed amount was settled. Under these circumstances, we 
cannot say that there was a showing of such false represe~tation, 
fraud deceit evasion or dishonorable conduct on the part of ac:.. 
cused 1 with re~pect to the payment of this debt as is necessary 
for the court to properly find him guilty under this Specifica
tion (SPJGN CM 235676 Davis; 22 B.R. 201). While it is entire
ly probable that with

1 
the exercise of sufficient diligence, 
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proper available ~roof could have been adduced to sustain this 
Specification, the record as a whole fails to disclose such 
proof. 

9. The remaining Specification alleges that accused with 
intent to deceive bis comm.anding officer made a false official 
statement in violation of Article of War 95. The evidence as it 
relates to this Specification is abundantly sufficient to sustain 
the findings of guilty. The evidence shows that when Major Harry
B. Allen called upon accused for an explanation of his absence 
without leave from 27 May to 2 June, accused stated that he was 
taken ill on 27 May after his evening meal and that he grew worse 
until bis temperature reached 105; that through his friend, 
Captain Fleming, he was attended by a British medical officer 
who directed him to go to a British hospital and from there to 
the apartment of his friend, Captain Fleming, on Harrington Street 
in Calcutta. The evidence shows that the British medical officer 
whom he claimed as his attending physician did not attend him or 
even see him during the period of his absence. The evidence also 
showed that Captain Fleming never had an apartment on Harrington
Street and that accused was not ill in the apartment of Captain
'Fleming at any time during his unauthorized absence. In fact the 
statement of accused stood alone in the assertion of his illness 
and of his whereabouts from 27 Iviay to 2 June except for the testi-· 
mony of his friend, Judy, who said that she "sick nursed him" in 
her apartment during a part of his absence, and this statement 
contradicted his testimony. From this evidence the court was 
abundantly justified in reaching the recorded finding on this 
Specification. 

10. At the beginning of the trial defense entered a special
plea to Specification 1 of Charge III (R.56) because of inter
lineation therein specifying the period during which the loss 
was alleged to have occurred. The charge sheet with the interlin
eation was served upon accused before the trial.commenced. The 
motion was withdrawn with leave to renew it at a later time (R. 6).
To this Charge and Specification accused then pleaded not guilty.
Later the court through the law member took up the question of 
the interlineation again.and the court was adjourned to allow 
the trial judge advocate to obtain from the convening authority
the necessary authority to amend the Specification in question 
so as to insert the period during which the loss was alleged to 
have occurred. Upon reconvenement of the court the authority
obtained by the trial judge advocate for the amendment to·this 
Specification was read and entered into the record. The accused 
was rearraigned on the amended Specification and offered a con
tinuance in order to make the necessary preparation for a defense. 

- 16 



WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
WITH THE 

UNITED STATES FORCES INOIA BURMA THEATER. (~21) 

After a full and fair discussion, the defense indicated a desire 
to proceed with the trial at that time and again pleaded not 
guilty to the amended Specification. 

The investigation of the Charge was conducted in the presence 
of accused during which he was afforded all the rights and oppor
tunities to which he was entitled under the law, and this investi
gation covered the entire period from 8 January 1944 to 25 May
1944, which were the exact dates represented by the amendments. 
Nothing new could possibly have been developed by additional in
vestigation and such was, therefore, unnecessary. The Board of 
Review is of the opinion and accordingly holds that no substantial 
right of accused was affected by this procedure. 

11. There is in this record considerable hearsay evidence 
which should have been excluded but we cannot say that any of it 
prejudiced a substantial right .of accused. 

12. The court was legally constituted and bad jurisdiction 
of the person of accused and of the subject matter of the offenses 
charged. The Board of Review is of' the opinion and accordingly 
holds that the record of' trial is legally insufficient to support 
the findings of' guilty of Specification 2,.Charge III~ and legally
sufficient to support the findings of guilty of the Specification, 
Charge I, and Charge I, Specification 3, Charge II, a.nd Charge II, 
Specification l, Charge III, and Charge III, and the sentence. 

'~--'~ ~£-';£.~~ , Judge Advocate 
· ;r.{imous T. Val entine 

Judge Advocate 
~·Robert c. Van Ness · 
,~& , 
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BRANCH OFFICE OF THE JUDGE ADVOCATE GE~, USF, IBT, APO 885, 

New York, N. Y., 25 January 1945. 


TO: The Commanding General, Headquarters, USF, IBT, AFO 885. 

1. ·In the case of First· Lieutenant William H. Felson, 
0-270148, 24th Com.bat Mapping Squadron, attention is invited 
to the foregoing holding by the Board of Review established 
in this Branch Office of The Judge Advocate General that the 
record of trial is legally insufficient to support the find
ings of' guilty ot Specification 2, Charge III, and legally 
sufficient to supprt the findings of guilty of the Specification, 
Charge Ir and Charge I, Specification 3, Charge II, and Charge
II, Specification 1, Charge III, am Charge III, and the 
sentence, which holding is hereby approved and concurred in. 
Under the provisions of .Article or War 50i, you now bave 
aut"harity to order the execution or the sentence. · 

2. When copies of the published order are forwarded to 
this office, they should be accompanied by the foregoing hold;_ 
ing and this indarsement. Far convenience of reference and to 
facilitate attaching copies ot the published order to the 
record in this case, it is requested tbat the file.number of 
the record appear in brackets at the end of the published order 
as follows: (CM IBT 352)~ 

7..1...1.U,1Q.-· 1. BACON, 
onel, J .A.G.D., 

t Judge Advocate Genera •Assi 


(Senteme ordered executed. GCID 2, IBT, 25 Jan 1945). 
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New Delhi, India 
29 January 1945 

Board of Review 
CM IBT 353 · . 

UNITED STATES ) HQ.. TENTH AIR FORCE - ) 
v. ) Trial by GCM convened at Kanji 

) koah, Assam, India on 4 Novem-
Private Michael {NMI) ·Stanya, ) ber 1944. Dishonorable discharge
33262039, 69th Fighter Squad ) suspended until release from con
ron, 33rd Fighter Group. ) tinement, total forfeitures, con

) finement at hard labor for 5 years.
) United States Disciplinary Barracks 
) nearest· port of debarkation in 
) United Stat·es designated as place
) of confin~ment. 

Dl'!N!ON by the BOARD OF REVIEW 

O'BRIEN, VALENTINE and Van Ness, Judge Advocates 


1. The record of trial in the case of the soldier above 
named has been examined by the Board of Review which submits 
this, its Opinion, to the Assistant Judge Advocate General in 
charge of the .Judge Advocate General's Branch Office, United 
States Forces, India Burma Theater. 

2. A~cused was tried on the following Charges and Speci
fications: 

CHARGE I: Violation of the 6Jrd Article of War. 

Specification: In that Private M{chael Stanya, 60th Fighter
Squadron, did, at or near Nagaghuli, Assam, on or about 
14 October 1944, behave himself with disrespect toward 
Major Edward A. Brazil, Captain James H. Johnson, Lt. · 
Clarence R. Remley, Lt. Richard K. Chapman, III, F/O
John D. Clifton and Lt. Francis V. Creamer his superi9r
officers by stating, "you are a bunch of bastards and 
mother :f"uckers" and other vile and contemptuous language. 

CHARGE II: Violation of the 64t~ Article of War. 
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Specit'ication 1: In that Private Michael Stanya, 60th 
Fighter Squadron having received a lawful conn:nand from 
Major Edward A. Brazil and Captain James H. Johnson, 
in these words, "Stanya, get out of' that vehicle" 
and "keep quiet Stanya", did at or near Nagaghuli,
Assam, on or about 14 October 1944, disobey the same. 

Specit'ication 2: (Finding of not guilty) 

CHARGE III: Violation of the 65th Article of War. 

Specif.ication 1: In that Private Michael Stanya did, at or 
near Nagaghuli, Assam, on or about 14 October 1944 at
tempt to strike Sgt. John B. Pursell, and Sgt Joseph
M. Toomey noncommissioned officers with his hand, while 
said Sgt. John B. Pursell and Sgt. Joseph M. Toomey 
were in the execution of their office. 

Specification 2: In that Private Michael Stanya did, at or 
near Nagaghuli, As·sam, on or about 14 October 1944 use 
the following threatening and insulting language toward 
Sgt. John B. Pursell and Sgt. Joseph M. Toomey, non
commissioned officers who were then in the execution of 
their offices by stating, "You are Mother Fuckers and 
Bastards" and stating, "I will get you for this" • . 

J. Accused pleaded not guilty to all Specifications and 
Charges. He was· found guilty of all Specifications and Charges 
except Specification 2 of Charge II of which Specification he was 
found not guilty. He was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become 
due and to be confined at hard labor at such place as the review
ing authority may direct for a period of 5 years. The reviewing
authority approved the sentence but suspended, until the soldier's 
release from confinement, that portion thereof adjudging dishonor
able discharge. "'rhe Branch of the United States Disciplinary
Barracks nearest the port of debarkation was designated as the 
place of' confinement. The record of trial was examined in the 
Military Justice Division in the Branch Of'fice of the Judge .Ad
vocate General, United States Forces, India Burma Theater. The 
Military Justice Division was of the opinion that the Specifica
tion of Charge II was improperly laid under the 64th Article ot 
War and that it only alleged a violation of the 96th Article of . 
War. They were further of the opinion that the record of trial 
was legally insufficient to support the finding of guilty of 
Specifications 1 and 2 of Charge III and Charge III, , ·.· · ·· _ 
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and- legally sufficient to support only so much of the sentence as 
provides for dishonorable discharge, total forfeitures and confine
men~ at hard labor for one year. Pursuant to Article of War 50! 
the.. record of trial was referred to the Board of Review tor its 
opinion• 

. 4 •. About 1500 hours, 14 October 1944, Lieutenant Chapman · 
was sitting in the bfficers' bungalow at Nagaghuli •. A car was 
stuck behind the. basha and he cwent out to determine what was the 
trouble and to see if he coul~· be of help. Lieutenant Remley,
who bad gone out first, was at:» the car and Lieutenant Creamer and 
Flight Offi.cer Clifton went out with Lieutenant Chapman.· Accused 
was behind the wheel of the car (R. 16). Lieute~ant Remley was 
dressed in class "A" uniform but Lieutenant Chapman was not (R. 17).
Accused addressed Lieutenant Remley as "Bud", and when asked if 
he knew whom he was addressing said, "Go• aheadl turn me in if you 
want to. .It doesn •t make ,a fuck to me" (R. 161. Lieutenant Rem
ley offered to help accused and accused stated to him "Get your
God-damned truck and push me out of here" (R. 17). Lieutenant 
Chapman believed accused knew who they were (R. 17). Lieutenant 
Remley, who had on his insignia, was told by accused .to get his 
"ass" out or there and get a vehicle to give him a shove•{R. 19, 
24}. Accused. told Lieutenant Remley that he was a "chicken shit", 
pulling rank (R. 19). Lieutenant Chapman, Lieutenant Murray; · 
Lieutenant Creamer, Lieutenant Remley and Flight Officer Clifton 
were all present and accused was cursing all of them, calling them 
"Mother-fuckers; no-good bastards" {R. 20) • .Accused recognized
Lieutenant Murray, calling him by his last name {R. 22). The . 
orderly room was called and the first sergeant came to get accused 

· (R.· 19}. Accused had a bottle of' liquor which was empty exce:pt . 

tor approximately a quarter of an inch from the bottom {R. 22) and 

he appeared to be "pretty' drunk" (R. 24). He could walk unaided 

and bad control of his faculties (R. 34). Lieutenant Creamer was 


· in class "A" uniform but came no closer than twenty feet to ac
. cused. Accused told all of them in general to go fuck themselves. 
Flight Officer Clifton had on his insignia of grade and accused 
addressed him as "Joe" {R. 26). .Accused "told us all to fuck 
ourselves" {R. 27) •. Flight Officer Clifton was of the opinion
that accused recognized the officers as officers {R. 27). A~-

. cused was taken to the orderly room where Captain Johnson tofd 
the sergeant to take him to the dispensary (R. JO). . , 

5. At approximately 1600 hours, 14 October 1944, Major
Brazil met Captain Johnson in front of the orderly room (R. 7;,. 8).
About five or ten minutes later accused was brought there and 
Major Brazil went outside to see· him• ..At' the time he was seated 

· in the back of a command oar. Accused said "Hello, Capt. J'ohnson, 
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you son-of-a-bitch". Major Brazil, executive officer or accused's 
organization, ordered accused to the dispensary and he refused, 
telling the Major to go "fuck" himself (R. 9). The Ma'jor said, 
"Stanya, get out or the vehicle and come into the dispensary• · 
(R. 11). Accused refused (R. 8). He was taken into the dispen
sary where he resisted, and an examination by the.flight surgeon
could not be made. Major Brazil placed accused under arrest 
and when he did, accused called the Major a "son-of-a-bitch". 
Accused was forcibly taken to a oar to be carried to the stockade. 
He was fighting at the time (R. 9). After being put in the car .. 

. he called the Major a "mother-fucking son-of-a-bitch, cock-suck
er, whore master" (R. 9). Major Brazil testified that on the 
way to the stockade ·accused was "very pugnacious the whole way, 
very obscene and· vulgar in his language, and called everyone
lewd names throughout the trip, and threatened us several .times" 
(R. 9). At the stockade he called all the @lards and MP's 

collectively a "bunch of pricks and bastards" (R. 10). Accused 

had·been drinking but recognized Major Brazil and Captain John

son~ He could stand but weaved noticeably (R\ 10). 


6. Captain. Johnson reiterated substantially the foregoing.

testimony adduced from Major Brazil as to what happened at the 

orderly room and_the ~ispensary. He further testified that 

Major Brazil gave a direct order to accused to sit down but he 

did not remember accused's answer (R. 14). Captain Johnson or

dered accuse~ to sit down and be quiet, but he did not. Accused 

was resisting all the time and the only examination the flight 

surgeon could accom~lish was to take accused's pulse while he 

was standing (R. 13). . 
. . 

7. Sergeants Pursell ~d Toomey were called to the dispen

sary. ·When they arrived there Major Brazil told Sergeant Pur

sell, as the latter and Sergeant Toomey stepped into the door,·. 


'"to 	put.Stanya under arrest and put him in the command car" 

('R. 37). Sergeant Toomey testified in this connection that "When 

Sgt. Pursell and I entered·the dispensary, Major Brazil said; . 

'Sergeant, this i:o.an is under arrest. Put him in the command oar'• 

(R. 40). This was addressed to Sergeant Toomey (R. 40). ~er-· 

·geahts Pursell and Toomey placed him in the car and he was· struggl
ing and cursing all the time. .In the car he tried to hit Ser
geant ~rsell in the ribs with his elbows several times and attemp
ted to bite him on the shoulder (R. 37). When he did, Sergeant
Pursell slapped him (R. 38). Accused succeeded in hitting
Sergeant Pursell's ribs (R. 38). Accused said he would "get even" 
with all or them (R. 38), that "he would get even with us when 
·he got out ot the Army" (R. 39) or "I '11 beat the hell out··or you" 
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or"something to that effect" (R. 40). Accused also said 

"You're on my shit list" or "You're just a no-good shit": Ac

cused seem~d.to be under the influence of alcohol but could walk 

(R. 40) and used the ordinary conversation of a man that had been 
drinking · (R. 41 } • 

8. In the opinion of Sergeant Kusko,·first sergeant of the 

accu~ed, the accused knew Major Brazil and the officers and en

listed men present (R. 33). On the way to the stockade accused· 

"said he would 'get' Major Brazil and also Sgt. Pursell".· Ser

geant I}usko testified as follows: "That's the only words he 
used, sir, 'I'll get you, Major', and also to Sgt. Pursell". He 

.did not threaten to strike anyone (R. 32). While riding to the 

stockade accused used abusive language (R. 32), cursed a great

deal against all occupants of the car and wanted to fight Ser

geant Pursell (R. 38}. He used obscene, vulgar language and call 

ed everyone lewd names (R. 9). 

9. No threats or effort to strike were made against Ser
geant Toomey. S.ergeant Toomey testified tbat they held his arms 
while they were riding until accused said, "I'll be good if you'll 
~urn me loose". They did so' and gave accused a cigarette (R. 41).
Neither Sergeant Pursell or Sergeant Toomey were acquainted with 
accused (R. 36, 39)~ Sergeant Pursell did not think accused knew . 
him or his rank. He was not wearing his chevrons that day {_R. 38,39).
Sergeant Toomey did not know accused before (R. 40} and didn't 
know that accused recognized him as a, sergeant. He thought he 
had his stripe.a on (R. 40) but did not .know (R. 41). 

EVIDENCE FOR THE ACCUSED. 

10. Captain Johnson testified that accused was awarded the 

Good Conduct Medal in the last part of 1943 or the first part of 

1944, that he had the reputation of being a good worker on the, 

line,· and that he 'WOrked ha.rd all the time he was in the outfit 

as far as the Captain knew ( R. 46) • · .. 


11. When accused arrived at the stockade the desk sergeant
noticed that he·.was in rather a stupor. and was "beat up a little 
bit". Accused had a black eye and a few scratches here and there 
on his arms. He seemed to be under the influence of alcohol (R•.4.8). 

12. Accused, after having his rights explained to him 

elected to make a statement through counsel. At 15.30 on the . 

afternoon of October 14th, the accused drove up to· the side of 


·the 	officers' basha where his vehicle stopped with a dead battery.
Accused had been dril',l.king that afternoon ~d turned up that road 
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by mistake. Somebody came out and asked him it anything could, 
be done to help him and he said, "Yes, but", and that this other 
person said they bad a vehicle there to push him. Accused told 
him to get into the· vehicle and give him a push to get started, 
and after that accused went "asleep". When the individual ob
tained the other vehicle and came back there were several other 
officers there and also two enlisted men. · The enlisted men awak
ene.d.'..a.ccused, took him out of his vehicle, put him in a command 
car; ·and took him to the dispensary. At the same time there had 
been some argument as to rank. The first officer that accused 
saw objected to being called "Joe" or "Bud~ whatever it was. He 
felt that they were trying to pull their rank on him. Two of 
them had not been in class "A" uniforms at the time they received 
this insult from accused. The accused was in a "rather befogged
condition" and 'When the enlisted men attempted forcibly to re
move him from his vehicle he naturally resisted. At the dispen
sary he was surrounded with several more enlisted men and several 
more officers and taken into the dispensary. They did not tell 
him what they were going to do but merely rolled up his sleeves . 
and looked at him. Being in a confused condition to begin with, 
he did not know what they were going to do so he again resisted. 
He was then put in a command car after being told he was under 
arrest. On the way to the dispensary, he started to go to sleep
and asked for a cigarette mich was refused him. One of the 
seFgeants who was guarding him hit him in the eye. At the stockade· 
he was put into solitary confinement where he immediately went 
to sleep and didn't remember anything until·the next morning
{R. 49, 50). . . . · 

13. From the evidence there can be no question that accused 

was disrespectful as alleged to the commissioned officers named 

in the Specification of Charge I. However, the allegation as to 

disrespect to' Flight Officer John n.· Clifton is improperly.laid

under Article of War 63. Paragraph 1, Army Regulation 610-50, 

5 November 1942, provides that a flight officer shall have the 

rank of a warrant officer junior grade. Paragraph 8 of the same 

.A:rmy Regulation provides that flight officers may be appointed to. 


· the grade of second lieutenant and upon such appointment shall be 
commissioned in the Army ot the United States as second lieutenants. 
A warrant officer is not an "officer" as that term.is used in the
.Articles .of War, and flight officers are warrant officers for this 
purpose (SPJGJ 1943/979 21 Jan.1943; 2 Bull JAG 17). In a case 
decided 18 August 1939 fCM 212091, Hopkins); the accused was , 

charged under Article of War 64 with offering violence against a 

lieutenant in the .Army Nurse Corps, his superior officer. In · 
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that case the Board of Review said: 

"* * * In this connection th 1 .A:rvides: e st ticle,of War pro• 

'(a) The word 'officer' shall be construed to 
refer to a commissioned officer;***·' 

Also, Note 2, page 4, Manual for Courts-Martial, 1921,
reads in part: 

'* * * The word 'officers' is used in this 
Manual in the same sense as in the first article 
of war, to designate commissioned officers only.* * *'"• 

We- think the foregoing is applicable here in respect to Article 
of War 63 and that, therefore, as·a flight officer is not a com
miss1one~ officer, tb,e Specification does not properly charge 
an offense as to Flight Officer Clifton. The finding of the 
court cannot be supported as to disrespeet to Flight Officer 
Clifton, his superior officer, but is legally sufficient to sup
port the findings as to the commissioned officers named therein. 

14. The Military Justice Division in this Branch Office ex
amined· the record of trial and were of the opinion tb.a t the 
violation alLeged.in Specification 1 of Charge II was erroneously
charged as a violation of Article of War 64. It was stated~ 

"It is believed that this specification is improper
ly charged under the 64th Article of War in that it fails 
to allege that the accused 'willfUlly disobeyed' the law
ful command of his superior officer•. In.order to convict 
under AW 64, the following elements must be proven: 

'PR.OOF - (a) That the accused received a certain com
mand from a certain officer as alleged; (b) that such of
ficer was the accused's superior officer; and (c) that the 
accused willfully di sob eyed such command'. Par 134b, MCM 
1928, p. 149. 

It is a well-settled principle of law that, 'proof
without allegation is as unavailing as allegation without 
proof'. (49 c. J. 805). Even though the evidence in this 
case may have shown a willful disobedience of an order.of 
his superior officer such willfullness was not alleged and 
therefore cannot sustain a finding of guilty under AW, ..64. 
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'It is the settled rule that· the evidence in a criminal 
-- case must correspond w1 th t)le allegations of the indict- _ 
ment.which are essential and material to charge the ot:f'ense. 
This rule.is based upon the requirements that the,accused~ 
.shall.be detiriitely informed as to the charges against'
him, and that he may be protected against another prose~ 
cut1on for the same offense. The indictment,or informa
tion-in a criminal prosecution necessarily confines the 
state ·to· the :charge ma.de aga1ns.t the defendant, in order 

··that the' defendant shall know, as the Constitution pro
vides, ·'the.nature of the accusation against him''· Ber
ger v. United States, 295 U.S. 78, 55 Sup. Ct. 629; cryatt 
v. United States, 197 U.S. 207, 25 Sup. Ct. 429; 27 Am. 
Jur. pp. 722-723. · · 

The specification does charge an offense under AW 96, 
i.e., failure t~ obey a law:f'ul order of a superior officer 
in the execution of his office". · 

With this we agree. 

15. The Military Justice Division was also of the opinion

that the record of trial was legally insufficient-to support the-

finding of guilty of the Specifications of Charge III and Charge 

III because it was not proved that "accused knew or had reason 

to know that the sergeants were noncommissioned officers in the 

execution of their office". 


To constitute a violation of Article of War 65, the offender 

must know at the time of the wrong:t'ul act that the person mal

treated is a warrant officer or noncommissioned officer as the 

case may be (CM 196854, Snyder). If an accused charged with 

violation of the 6Jrd, 64th or 65th .Article of War does not know 

that the officer or noncommissioned otficer concerned is such, 

there is no violation of any of those articles (CM 211996, Gid

· dens). 

16. Sergeant Pursell testified that he was not acquainted

with accused, did'not believe accused knew him or his rank, and 

that he was not wearing his chevrons that day. · The only other 

evidence as to Sergeant Pursell is gleaned from the testimony of 

Sergeant Kusko and Sergeant Glidewell. The former testified, 

"Pvt, Stanya said he would 'get' Major Brazil and also Sgt. PUr

. sell". "That's the only words he used, sir, 'I'll get you, Major',
and also to Sergeant Pursell". · The latter, in ~nswer to a-· ques
tion asked whether accused recognized Major Brazil and the others 
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present, testified, "Yes, sir". This latter statement is ob

v~ously a cp~clusion of the witness and bas no basis in fact 

.which in any manner supports this opinion. Even though such 

:were tru~ and accU;:ted did reoogniz!=I Major. Brazil and the ~others 

present,' th.ere is .. still no showing that accused recognized

Sergeant Pursell a~f.·a noncommissioned officer .at the time al-: 

though he. may have known Sergeant Pursell was an enlisted man. 

It is clear that accused addressed Major Brazil as "Major", but 

it is,equally clear that he did not address Sergeant Pursell as 

"Sergeant" but that his words were merely directed to him. 


. . 
"The court and the reviewing authority must be satis

fied of the guilt of an accused beyond a reasonable doubt. 
However, the Board of Review and The Judge .Advocate General 
in the examination of records of trial, except in cases 

. which require approval or confirmatton of the sentence by
the President, do not weigh tb.e.testimony to determine 
whether the offense has been proved beyond a reasonable · 
doubt, but must be satisfied that there is some substantial 
evidence tending to prove each element of each offense 
(CM 152797, Viens) and unless so satisfied the record of 
trial will be heid to be legally insufficient to. support.
the findings and the sentence (CM 150828, .Robles;• 150100, 
Bruch; 150298l Johnson; 151502, Gage; 154854, Wilson;
156009, Green1. (?BR p. 227, CM 203511, Wed.more) •. · 

We are of the opinion that it would be a strained and.tortuous 

construction of the foregoing testimony that would warrant an 

inference that accused knew that Sergeant Pursell was in fact a. 

noncommissioned officer. Every element of the offense charged 


· must be proved by substantial evidence; a mere· suspicion is not 
enough. From all the testimony it is pointedly evident that the 
prosecution has .failed to ·sustain the burden of proof required. 

. . 

~17. It is clearly apparent from the.record that accused 

was in a high state of intoxication and it.is extremely doubtful 


·that he was consciously aware of the seriousness of .his acts and 
conduct after having been discovered and seized by authority or 
his superior officers. Drunkenness, of course, is, in law, no 
excuse for crime except wherein the question arises as to the 
intoxicated person's ability to entertain a specific intent ~n 
those cases where specific intent is a neoessary.elanent of tbe 
offense charged. Having hereinbefore decided that Specification 

1 of Charge II was improperly laid under Article of War 64 be

cause of the failure of the language of the Specification to; 

allege willful ~isobedience of a superio~ officer, there is no 

remaining offen2e involving the element of specific intent. 
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HoweTer, the high state ot inebriation of accused may have a 

decided bearing on his awareness ot the tact that Sergeant

Toomey was a noncommissioned otticer as alleged in Specifica

tions 1 and 2 ot Charge III. Sergeant Toomey testified that 

when he entered the dispensary, accused was standing, that 

there was loud talking, and that he was unable to distinguish 

any remarks being made or any conversation going on. When he 

entered, Major Brazil called him "Sergeant" and stated accused 

was under arrest. Sergeants Toomey and Pursell then put accused 

in the command car. Sergeant Toomey further stated that he had 


· never seen accused before, t.ha t he· did not know whether or not. 
he had on chevrons and that he oould not say that accused 
recognized him as a sergeant. If the statement made to Sergeant
Toomey as he entered the dispensary was made within the hearing 
ot accused under circumstances from which accused should have 
heard and understood the statement, the court would be well 
Justified in a conclusion that the tacts were such that accused 
knew Sergeant Toomey was a noncommissioned officer. It is selt 
evident that the dispensary was in an uproar and that accused 
was vociferous and obstreperous in his objections to the manner 
in which he believed he was being treated. From the record 
there is no showing of the loudness or tone of voice in which 
the order was g:i ven by Major Brazil, nor whether accused was 
actually in hearing distance ot Major Brazil at the time the 
order was given. If, in fact, he was, there is no showing that 
the situation was such that he must have necessarily heard. Qn 
the contrary, the evidence does reveal clamor and din in the 
dispensary and continued struggle and resis~ance by accused. 
It he actually was in hearing distance, his attention would 
necessarily be distracted trom the statement made by Major Brazil. 
Each case must rest on its own facts, and what in one instance 
might be sufticient tacts to prove knowledge or facts from which 
knowledge could be interred would, in another, be wholly inade
quate. Under the tacts appearing in this record, we are ot the 
opinion that the evidence is insufficient to reasonably warrant 
the inference that accused was aware of the status ot either 
Sergeant Pursell or Sergeant Toomey as noncommissioned ofticers. 

18. Specification 1 of Charge III alleges an attempt to 
strike Sergeant Toomey and Sergeant Pursell with "his hand". 
We tail to find any evidence in the record that accused attempted
in any way to strike Sergeant Toomey. Insofar as the latter is 
concerned, the evidence all points to the resistance ot aooused 
in his efforts to release himself from the grasps ot the two 
sergeants. But there is evidence that accused did attempt to and 
in tact did strike sergeant Pursell in the ribs with hls elbow. 
Although the allegation is that accused attempted to strike Pursell 
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with his band, and the proof' shows that he attempted to strike 

him with his elbow, we do not believe the variance is fatal. 


"Precise conformity in every particular as to the 
· means and details of' the assault is not required; it is 

sutf'ioient if the proof conforms in general character and 
operation with the averments of the indictment" (6 o. J. s. 
pp. 972, 973). 

"One charged with assault by striking another with 
his fist could not complain of variance on a conviction 
supported by proof that he violently caught the injured 
party by the throat" (Virgil v stats, 29 s.w. (2d) 394,
115 Tex. Cr. 123; cited in 6 O.J.s. p. 973, Note 90). 

In our opinion the evidence is insufficient to support ~he find

ing that accused attempted to strike Sergeant Toomey. lt 

necessarily follows that the finding of' guilty of' ,Specification

1 of' Charge III is legally sufficient only to support a finding

of guilty of' an attempt to strike Sergeant Pursell in violation 

of Article of War 96. 


19. In regard to Specification 2 of Charge III, a board or 
review in the office of the Judge Advocate General in CM 211978, 
Riddle, was confronted with a problem based upon a specification
alleging the use of threatening language toward a noncommissioned 
officer in the execution of' his office. They indicated that unless 
it was proved that a noncommissioned officer was in the executi,on of 
his office, Article of War 65 was not violated and the offense would 
at most be a violation of the 90th Article of' War. The facts before 
us are comparable and we are of the opinion that the proof here is 
sufficient only to support a violation of Article of War 90 in view 
of the fact that there is no substantial evidence proving that 
accused knew sergeant Pursell and Sergeant Toomey were noncommissioned 
officers. 

20. For the foregoing reasons, the Board or Review is of 
the opinion that the record of trial is legally sufficient to •support the finding of guilty of Speoification l of Charge II, 
legally insufficient to support the finding of guilty of Charge
II as a violation of the 64th Article of War, but leg.ally suf
ficient to support a finding of guilty of the 96th Article of 
War. The Board of Review is further of the opinion that the 
record of trial is legally sufficient to support the finding of 
guilty of the Specification of Charge I and Charge I except so 
much of' the Specification thereof as pertains to Flight Officer 
Clifton, legally insufficient to support the finding of guilty 
ot Specification 2 of Charge III and Cbarge III, but legally 
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sufficient to support a finding of guilty of the Specification
in violation of .Article of War 90, legally sufficient to support
only so much of the finding of guilty of Specification 1 of 
Charge III as an attempt to strike Sergeant Pursell in violation 
of Article of War 96, and legally.sufficient to support only so 
much of the sentence as provides for dishonorable discharge,
total forfeitures, and confinement at hard labor for one year
and six months. 

~!~ , judge Advocate 
Itimous T. Valentine 

Qa·-#f?i/) ( · Judge AdvocateR~~, 

• 
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CM IBT I 353 CStanya, Michael (NMI) 1st Ind. 

BRANCH OFFICE OF THE JUDGE ADVOCAT.E GENERAL, USF, .India Burm.a 
Theater, APO 885, New York, N. Y., 7 February 1945. 

TO: The Comm.anding General, USF, India Burma Theater, APO 885, 
u. s. A:rmy. 

1. Herewith transmitted tor your action under Article 

of' War 50,, as amende4 by the act ot August 20, 1937 (Pub. 

No. 325, 75th Cong.) and by the aot ot August 1, 1942 (Pub. 

No• '693, 77th Cong.) is the record of' trial by general court

martial in the case ot Private Michael (NMI) Stanya, 33262039, 

60th Fighter Squadron, 33rd,Fighter Group, together with the 


·foregoing 	opinion-of tb.e Board of' Review constituted in the 

Branch Office of The Judge Advocate General with the United 

States Forces in India Burm.a. 


2. I concur in the said opinion or the Board or Rerlew 
that the record is legally sutticient to support the tinding 

or guilty or Specification l of' Charge II, legally insutticient 

to support the finding or guilty or Charge II as a violation 

ot the 64th Article or War, but legally su:t'ficient to support 

a finding of guilty or the 96th Article or War. The record or 


· trial is legally sutficient to support the finding or guilty ot 
the Specific ati on of Charge I and Charge I except so much of the 
Specification thereof' as pertains to Flight Officer Clifton, 
legally insut:f'icient to support the finding or guilty of' Speci
fication 2 of' Charge III and Charge III, but legally sufficient 
to support a finding of' guilty of the Specification in violation 
of Article or War 90, legally sutricient to support only so muoh 
or the finding of guilty or Specification 1 of' Charge III as an 
attempt to strike Sargeant Pursell in violation or Article ot 
War 96, and legally su:t'ticient to support only so much ot the 
sentence as provides for dishonorable disoharge, total torteitures, 
and oontinement at hard labor tor one year and six months. It 
is my recommendation that, under the 5th paragraph ot Article ot 
War 50i, the sentence be reduced to one year and six months and 
the execution ot the dishonorable discharge be suspended. 

" J. Inclosed herewith is a form of action designed to carry

into execution the recommendation hereinabovemade should it meet 

with your approval. · 


{Findings and sentence disapproved in part in accordance with reco?ID'llendation· 
o! Assistant Judge Advocate General. Dishonorable discharge suspended. 
GCMO 6, IBT, 8 Feb 1945) 





WAR DEPARTMENT 


BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL . 
 . .. (:i17)
WITH THE 

J 

UNITED STATES FORCES INDIA BURMA THEATER. . , 

New Del h5., India · · . · 
8 January 1945 .. 

· Board of Review 
CM IBT 356 

U NI T E D · S T·A T E S ) ·SERVICES OF SUPPLY, ·usF IBT
\ 	 . ..' 

I 	 .: r ·., . ·........ ' . ,.. 


v. 	 . ) Trial by' GCM convened at Calcutta, 
·) India on 5 November 1944. 'Dis-


Priv2.te 1mdrev: (rrMI) ·ware, }_ honorable discl".arge, total for
35123636, 2)5th Ordnance .Aro. } feitu.res, to be confined e.t .hard 

munition Company.· } . lebor :for J years. ·united. StRtes 


) _Disciplinary B2.rracks nee.rest :port · 
) of debarlmti.on in United States· · 
) designa:ted as :place of confinement. 

HOLDING b;;- the BOARD OF REVIEW 
0 'BRIEW. V.AJ,EI':TDTF. rmd VAN HESS, Juare Advocates 

1. The recoi·d of trio.l in the ce.se of the soldier above 
n0.:r1ed b.as been examined by the Board of Review which submits 
this, its holaine;, to the Assistant Judge Advocate General in 
che.rce _of the Jucl.3e Advoce.te. General's Branch Office, United_' 
States Forces, India Burma Theater. 

2. Accused was tried on t?-e follovrins· Charces 'end S:pecifi 
cr:tions: 

CH.PJ"\GE I: Violation of the 6lst Article of War~ 
·'. 

S:pecifica.tion: (Dis~pproved by reviewing author! ty} 

CRIBGE·II: Violation of' the_6Jrcl Article of War •.· . · 
.:·::::,--.:, 

Specific2.tion: In that Privnte :Jt,_ndrew<-~wir~ ,· 2:35th _Ordn~_ncc 
. 	J_mnmnition Company did, at main entrance o:f Camp · 

Ilowre.h, Hm·,-ra!', India, on or about 1900 ·hours~ 20 
Sente:m.ber 1944 behDve hi:.nnelf with disrespect tov.'8.rd 
!..ieutenant Colonel Ral:ph Ownby,·his superior officer, 
by saying to him 11I don't give, a _:ruck who you ·are1

' · 

etc. or ·words to tbe.t effect. · · , ·. 
. . . 

·-CEARG-E III: Violntion of t".le 64th J,,r'tic~e of Wa~. 

1 
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Speclfication 1: Ir~ tbat Privcte J,ndrev1 Ware, ?.35th Ord
nance Armnuniti on Company hR vine received a lavrful 
commci.nd from _Lieutenant Colonel Re.lph Ovmby, his 
SU?erior officer, to cet in a car to be 'tc:ken to 
Military Police Station, 6 Li:ridsay Street, Calcutta, 
did at me.in· entri:.nce of Carn:J Eoi'.Tah, Hov.Tnh, India; 
on or about 1900 hours, 20 Se!_)tember 1944, v!illfully 
disobey the same. · 

') Specificatlon 2: In the.t Pr5..vate Andrew \':are, 235th Ord7 
nan.ce ..l\..~muniti on Co::n:peny havine; received a lnv;ful · 

· co:mmena from Lieutenant Colonel Ralph Ovmby, his · · 
· sri:;;ierior off:i.cer, to _drive truck number De::_-iot 2066 
to Camp Ko.ncllr2parn by the nearest route knovvn to him 
and at q ra.te not to exceed the speed limit, did at 
Military Police Stction, 6 Lindsay Street, Calcutta, 
India, -0n or nbout 1000 hours, 21 Se:pterrlber 194h, 
\'!illfulJ.y disobey the same. 

,_· CE..!illGE IV: Violr.tion of tl1e 96tli P...rticle of War. 
. . 

Q Specification: In th:.t Priv'.1te !nCT.revrV:"are, · 2J5th Ora.
nance li.Il1.munitio:r.. CoT1.:pe.ny did, ,at Ord1wnc€ l\mmunitlon 
Area, Kanchrnpera, Indie., on or ebout 15.00 hours, . 
20 Se:;:tember 19h4, a:i.d lav:full~r obtain, but after ob
t.nining it did mis8.:pply to his own use and bencfi.t a 
ce.rte.in truck, to wit, a tvvo and one-half ton, six . 
by four, cargo, without v:inch, numl"ler Depot 2066, of 
t:he velue of 8bout t:tree thousond rnJooo .oo) aolle.rs, 
property. of the United States Gover:nment. · 

( 
·3·· Accused pleaded not guilty to all ChaTges and S:peci

fica.tions and 'INas fdund suilty of ell Charc;es and SpecificatJ.ons • 
. He was sentenced to be dishonoro.bly dischar(!;e<t the service and · 
to forfeit all pay and allor.'ances due or .to become due and to be 
confined et hard labor it such plece as the reviewing authority_ . 
may direct "for 10 years. The revlewi!'.G authority dise.:p:proved 

·tho :findings of guilty es to the Speciflcation of Charge I and 
Cr~rge I. The sentence vrc.s 2pproved but the portion thereof sd
judgine confi:ner.ient E~t. hara. lnbor in excess of t:':lree years was 
remltted ~ The order of execution pursuant to P..rt5. cl e of VTar 50! ' 

·	v·:ns 'vithheld end the record· of trial v..'aS forwarded to the Judge 

Advocate General.'s Bre.nch Office, United States Forces, India 
Bu:rma T'..~f'2ter. The United Stu.tes Disciplinary Barrncks :nearest 

the. ~or't of debarkG.tion in the United Str,tes was designc.tea. cs 

t~e ~le~e of confine~ent. ' 
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h. The evide:-ice f9r tho pro~oecution shov.;s tl:~t Un1ted 
S~'."'tes Gove:rrunent truck !:fo. De:r:wt 2066, V:rortb ~1800,·vms 
disr-:'tc~'ed to ?.CC'J.sea e.bout ·11..00 hours, ?O February 1944, to 
co to tne .stneP:~ e.ree, Cam:r:i ;;_onc:'.;r[•:pora., fro0n tr10 PX at that 
crnn!J (R. 7}. Betv:een 2100 end 2200 hours on the saT'le dav 
I.ir,utenant Colonel Rn.lph Ownby, co:ri:manding o:!"f'icer of' Cat;') 
BoY.Tr-1~, v.ras aovised· th2.t t!tere wrs a disturbf.'.!l.Ce at the Cemu 
r ..__ ,z:~te. 11110n he arrJ..• ved r>.t t110 scene, he found that tJ::e. oi:.-r-r.'..:• 1• • 

Clisturbcrice i!:volved the drlv13r of a tvro end a· hA.lf ton GMC 
tr'Jck v~l:o v:as lnter identified o.s tee cccused. Accused was 
l:tfted from the trucl~ e.nd Color:el Ov111by tola. his guard. to :9Ut 
''i-m ir1 ~ C~!r nnd l:e v.rould send him. to the Military Police 
Ie<.dQ.1-lE'.rters .st 6 LinGsa:r c:treet. Accused stated that be was 
not soir.g. Colo:r.el Qymb1r told cccused, nJusT a minute, soldier, 
I 2.:-r Lieute:r,n.:."1.t Colonel bvraby, Co::rnnnding Officer o:f Cam:;? Emv
r:l-:, r:na ea such I 8.m or'derir:s you to set into the car". Ac
cused slso told. Colonel Ownb:,r, "I- do;1 't cive a 'fuck' who you 
are" (R. 7, 10). Ife \\"3:' t;:J:en to Yo. 6 Lh:dsay Street· by an 
J.'r?, t11.'o othsr :~uc:rds and Colonel ~C"'!by ,(R. 8). Accused 2.p:')e2red 
to L::·ve been dri:rkinc ·heavily but the officer thought c.ccused ¥'..new 
v:lmt !:e w2,s doir..c and ~~new he was in the 1)resence of a SUJ!erior. 
o:'ficer (B. 9). '!'rte ne:A-t cnor:i_ing Colo:ciel Ownby took e.ccused 
b?c~,: to Cc:u::•! Eov.Teh end accused si.;r.ed e. receipt for truck No. 
Dc::;ct ~:00f> \Pc. 8, Fx. 2). Colonel Ov.nby then ord'ered 0ccused 
"to re}}ort to Car:rp Ke.nch~.c1psra bJ~ the most direct route wh:!.ch 
1'.e. kr,ew at e. r<~te o:r speed not to· exceed the speed limit" (R. 9). 
Pecusea ae~arted betv·een 1030 und 1100 h0urs. The aver~se time 
to so :rr0'11.. Ce.mp F.:m·!I'ah to Cer1p Kr.ncl1ro,ara by the r:10st direct 
rou:~e would be- about two hours (n. 10). The next day Colonel 
Ovml;:• v•as cnlJed hy t!:.e MP's co•1.cer~i:-ic a· truck l!o. Depot 2066 
(P. 10). Fe 1J:rocecded to J'..'lP hecdr~112,rters ~ma. snv! accused t:'lere. 
Icc11sed r:r--ts brov:-:-11t 'JP.fore Colonel Ov.'llby ci11d v:c.s vs1·:ed "if he . 
::ne~; w:ro I v.•as, snd he ;7ror:.ounced my name" (R. 9). Prj_vote 
First C!.. F ss r.:-;::-c.rort, ~75t.11 11·filitr.ry Police Co:u:peny, on 22 or 23 
8e;:'te1:1l~cr l94l}, \':as on :;i2trol <nd ~s.d received. notice to be on 
t'.-.c loo}<:out for truc1,: l:ro. De:)ot ?Oo6. Such truc~c was loc2ted 
ana accl1.scd v.:r,s arivi:nr. it. T:he MP's -stopped him E'.nd took him 
in to t~e desk serge&~i (R. 11). 

FVItEi~C~; roR THE JlCCTJSF.D 

5. Acc-..lSed elected to ta'.ce tl:e stand .find testify. He was 
,..-f'r~'led of his rlghts by the president of th.e co~t. fn the. follow
ing nianner: 

" *** ·•.rcu he.ve t:!.-1 e rie:ht to remain silent, Pnd by remaining 
silent~ the court will not ass_ume. tbet you are guilty. You 
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0 f:'lso have the ric;ht to to.ke tl:e stand and mc.ke an unsvrorn 
st2te'i1ont. If you ma:rn an unsworn statement you cannot be 
q_ucstioned. You also have the right to take the stand 
and.:m.:::':ce a svrorn statement. If you make a. sworn statement, 
you :may be questioned. by the Trie.l Judge Advocate or by · 
the ·court concerning any of the charges lodged against you~. 

' 6.. Accused testified that on 21 September he was issued a 

tv.,ro and a half ton six by four. mrc truclc to haul beer bottles. 

J..fter com:pletinc; his duty, "I and another fellmy began· a.rinking 

coming to Calcutta". About 8: 00 o 'cloclc he sterted out to ·the 

CD1l1p, the aBmunition c:.rea, and rerilized that he v.ras too drunk 

to drive the truck. He had some friends at Camp Howrah and 

thought mr-qbe he vrould e,o and sriend the night ther.e and "sleep 

it oft'". He was unable to do so. He did not re111ember going 

to Camp Howrah or meeting Colonel Ovmby there. He did not re

call eoing to 6 Lindsay Street with Colonel Ownby~ He and the 

other man <lrank about seven or eight quarts between the two of 

'them. They 1rnre drinking Indian whiskey (R. 13, 14}. · 

7. The Specification of Charge II and Cnarge II alleee~ 

a violation of the 6Jrd Article of War. 


"The disrespectful behavior contemplat.ed by this 
article is such as detracts from the respect due to the 
authority and :person· of a superior officer. It m~y con
sist in acts or laneuage, however expressed. * * * 

"The officer toward whom the disrespectful behavior 
vras directed must have been the superior ·of the accused . 
at the time of thfi acts charged; * * * 

"Dis.respect by words :may be conveyed by opprobrious 
epithets or .other contumelious or denunciatory.language.* * * 

"Where the accused did not know tbat the person against 
whom the e.ct"s, etc., were directed was his superior officer, 
such lack of knoviledge is a defense" (MCM 1928 par. 133) •. · 

.A.ccused. testified that he was too drunk to drive to Kanchrapara 
s.:?J.d had started to Camp Hov.Tah to spend the ni~:~ht ·with some 
friends, but that he was unable. to do, so. In.efrect," he.states 
that he was drunk, started to. Camp Howrah end the next thing he 
kne'v he wao beine; held at military police headq_ua.rters. Col_oi:i.el 
Ovmby testified that althoueh accused had been drinking, he be-· 
lieved accused knew he vras in the presence of a superior officer 
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and was C-4 3.pable of knowing wh'a.t he accused, was saying. Colonel 

Ownby had told accused that "I am Lieutenant Colonel Ownby Com

mandi~g Officer, Camp Ho-wrah" •. This presented a fact issu~ which 

was within the province of the court-martial as the triers of the 

facts, and by tUei~.finding of guilty. it is self-evident that 

they decided th.is issue against accused, that is, decided that ac

cused knew the person to whom his words were directed was in fact 

his superior offfcer. There is no question in our minds that the 

language used by accused constitutes disrespect as contemnlated 

by Article· of War 6J (CM IBT 283). . - • 


·.· , 8. Ano);her question, ·however, arises. Was Colonel Ownby l, 

·a superior contemplated by the ·article or does it contemplate a 
superior in the command of 'which accused was a membe~? This 
question appears to have been settled in. CM 20.3/18, Adams, as· 
:follows: ·· · · 

tttSuperior officer' is defined in the discussion of 
the 61,.th .Article of V!ar on page 147, Manual-for Courts-
Martial, 1928, as follows:· · \ · · 

. 'By 'superior officer·•. is meant not only the command- . 
ing officer of.the accused, whatever may be the rela
tive rank of the two, but any other,oommissioned officer 
or ra~. sup~rior to that of the acc~sed.' .. . 

. . .~ . 

In the view of the Board this definition is equally a:p-' 
plice.ble to' the like pr.rase used in the 6Jd Article of 
·war. * * *" · · ' 
9. Specifications 1 and '2 01' Charge III and Ch~ge III al 


lege a violation of the 64th Article of. War • 

. ' 

"It is .'·.'{a: general rule 'or law that voluntary drunken-. 
ness, · whether tiaused by. liquors o~ drugs, .is not an excuse·· . 

· tor CTime ·committed while in that condition~ but it may be· 
, considered as affecting ·mental capacity to entertain a , 
specific· intent· where·suoh·intent is a necessary element 
ot the offense"' fMCM 1928, par. 126a) • , .. 

. • • ,, .: • ·, :. ( • ... , : • ' • ~· •• ' .·· I • • • 

The gravamen· ·of the ·of'f'en~e. of' willtul,disobedience is intention
al defiance of' authority, a deliberate refUsal or om!ssion to do . 
what was'ordered• ·A conscious, rational mental process is involved 
in 'will:f'ul- disobedience, else the design and purpose·, which, :ac~ ' ' 
cording to authoritative de:f'.initions, characterize an intentional . ' 
act, .would be absent. ·It follows that- the willfUllnes~ or. int~n· . ' 
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tionRl and deliberate defiance involved·in willful disobedience 
constitutes ~,n element o:f specif'ic intent. MCM 1923, pPr. 126a 
in part provides: . 

nrn certain offenses~ * * * specific intent is a 
. necessary element. In such a ce.se the specific intent 
must be established either by independent evidence, as.~ 
:t'or example, words :proved to he.ve been used by the of'  .... 
fender, or by inference from the act itself'" {See BulJ,. JAG, 
August 1942, p. 161). · . · · . · 

vre have hereinbefore discussed the question of drunkenness and 
have concluded that there is evidence sufficient to warrent the 
court's inference·tbut accused knew what he was doing. Ac
cused, h.8.ving been informed who Colonel Ovmby was, vtill:fully 
refused to comply with the order allee;ed in, Specification J, 
Charge III. We do not think that it can be contended that ·the· 
order eiven by Colonel Ovmby, as comrc.anding officer of Camp 
Howrah, was one which was not authorized under.th~ circumstances 
tci·be given accused~ · , · 

10. In regard to S:pccificati on 2 of Charge III Vi'C fail to 
.find evidence in the record to substantiate the finding of the 

court. Accused was ordered "to drive truck No. De"Oot 2066 to 

Camp Kancr..rape.ra by the nearest route knovm to him- and at a 

rate not to exceed the speed limit" •. There is no evidence that 


.	accused did not comply with .this order.. For. o.ught that appears in 
the record accused may have obeyed• There is no competent evi
dence that accused wa.s AWOL during the period from the time that 
he ·was given the order to drive to Kanchre.para u·p to the time he 
was pic:.:ed up in truck No. Depot '2066 in Calcutta by the MP's 
one or two days later. Pursuant to instructions to the MP 's "t;o · 

··.be 	on the lookout for the truck and to br.ine in the driver who 
was reported 1~woL,. accused -~;as apprehended. we· are unable to 

'se.y that accused was AVtOL 6r that he never returned to Ca.Ii:(p 
Kanchra,para as ordered by Colonel Ownby. · 
' . -~·- : 

- .- 11. . Where .an act charged is not per Se an offense, words 
such as "v.Torieful!f, ttunla:wful", or the like~ must be used in the 
Speyification to make it an offense (Bull. J"P_G, September 1944, · 
p. JeG). - The Specification of Charc;e IV, ·charges misapplication 
to his ·,own use and benefitQ.f'certe.in government property. Ordin

·arily when property of the United States furnished and intended: 
for ·the in.illte.ry service thereof is applied to one's own use .and 
benefit;~the charee is laid under .ft..rticle of War 94 and the prop
erty is -allet;ed to have knowingly and willfully been so used. , 
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The ·word· "mi:::s:riply" is defined e.s to apply wrons;fully or to use 
for n '',Toi:s~ul :i;mrpos?' (Webster's. Nev; International Dictionnry, 
Second Edition, Unabr:!.d.:-;ed). It is our opinion that the word 
"nisa.pply" in itself connotes v.rroncfulness and though it may 
not be the best pleading it is sufficient to ap~rise the accus
ed of the offense of v.t.ich he is charr,ed--a wrongful application 
of 1the trucl( to his ovm use and benefit. As such v;e hold the.t 
it ·-is a sufficient Specification under Article of'V!ar 96 e.nd is 
::;ro;ierly laid under that article in view of the fact that there 
is no 3.lleGation that the government truck was intended c=md :fur
nished for th~ milit2.ry service. The proof only reveals the 
velue of tbe truclc to be ti 800. Therefore, v.'e are of the opinion 
that as to value the proof only supports so much of t!le f'indinc 
tho.t e.ccu~ed misapplied _a covernment truck, value of ebout ~l 000. 

' . 
12. The explanation of the rights of accused vrere erroneous

ly explained to him. TJ::.e president ste_ted; 

"If yo1.~ rnr1.l-;:e a svrorn statement, you m."l.y be questioned 
b~r the Triel Juc1ce .!'.dvocate or by the court concerninc any 
of the charr.;;es lodc;ea. ace.inst you". 

Parogro.:ph 12lb, ~Janual for Courts-Martial~ 192 8, provides: 

"1'lliere an accused is on trial for a nu.riber of 
offe::i.ses end on direct examination has testified ebout 
only 2. pc.rt of them, his cross-cxarr..ination must be con
fined to questions of credibility end matters havi:'.lC a 
bearine; upon the offense about which he hes testif'i?d". 

. ' 

It is, a:pparo::J.t that the explanation civen to c.ccused vras too 

broad' and vras erroneo'.lt> as to the right of the trial juac:e Pd

vocat~ or the court to question concerning any charces lodr,ed 

o.eainst him. The trial jua.ce advocate did not cross e:;:-rrrrrine ac

cused and ,_._,e csn not say, therefore, that accused v:cs in e.ny 


. mam:1er :pre juaiced. 

13. T}:e affidevi t to the charce sheet reveals that the 
c.ccuser swore only to the Specificatio:.is nnd not to the Ch:-:rges. 
P..f! stated in CTf CBI 165, the e.ffinavit to the c!12rce sheet s~ould 
be so com-oloted o.s ·to verify both the Ch~r:~es and the ~:pecifice.
tions. .;-'\Ji e.ffidavi t as to the truth of the S;;ieci~lccitions only 
is not sufficient, but the defect is ''taived-by f2ilu:e.of the de
fe:nse counsel to inter:iose :my objection to the sufficiency of 
tl,e e.ffidavit. 

14. :?rosecution 's Exh5.oi t 4 con.tG.ins pre jua.icie.l metter 
i'lhich should not r.:e.ve been before the court in their delioerE.tions 
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upon the findings. 	 Hovrnver, after reviewing the record. as a · 
whole, v:e ~an not say that the result would have been any di:f'f'ererit 
if this mat~er bad not been in evidence. 

15. For the :foregoing reasons the Board of Review is of 
· the opinion that the record is legally insufficient to suppQrt

the :findings of guilty of Specification 2 of Charge. III and 
legally i~sufficient as to the Specification o:f' Charge IV to 
support the finding of a value o:f' about $3000, 'but legally suf
ficient t<,> support a- :finding of a value of about $1BoO, and · 
legally_suf:f'icient. to support the finding of euilty of Charge
IV, legally sufficient to support the findings of guilty of the 
Specification of Charge II and Ch~rge II, S9ecification 1 of 
Charge III and Charge III, and legally sufficient to support
the sentence· as modified by ·the reviewing authority. 

~~·Judge Advocate 
timous • V entine · · · 

s 
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.APC 885, 
12 .. December 1944. 

Board of H.eview 
CL: !LB1r 358 

ULIT~D ) HQ.. NORTl-li'!iil.1' COl1IB.AT ..U.:u:A CO~.;,,LlilID 
) 

v. ) ,.,,rial by G'"'... ~ . - 6~ . . v~.,, oonvenea. at .'a.i:'O 69,
) ~:; ..:.-osk.laster, 1;-ev; York, 1:.-r. Con

Private Leo W. Clifi'ord } fine~ent at hard labor for six 
11052133, Cas~al Detacl~ent ) :months. The Stocli:ade at Ledo 
5307th Co1qosite Jnit (P1'0- ' ) . ' .:;.ssa:::.i, :i;>lace of. coufine:.:..:.ent • .lfurfeit 
visional). ) ;25.00 pay per month for 6 hlonths. 

OPINIOl~ of the BOARD OF REYmW 
Ctr .. .,..--:" .. 

.D.i. .. ..L..o.:.A.l'. t V.:..Li:2?11Ii~E and VJ.ill/. l~3S, Judge .Advocates 

1. 7he record of trial in the case of the above nfuJed 

soldier has b:,en exawined by the Loard of Review which subfuits 

t~1is, 'its o.vinion, to the ..~ssistant Judge Advocu.te Gene1·al in 


• ~l:.iB.rse of' the Jud~? .Advocate. General's Brauch Ci'fice, United 
;:,tat es Forces, Ina.1a Bui·ma Trteater. · 

2. : ..cot~ 0d ·~·~~s tr.ied o~ the following Charge and .S,l?ecif'i 
c~~1iion: 

CJ.L'ii~U~ I:· V'iol<:..tion of the 64th .A.rt.icle of ·;Jar. 

Specii'ication: In tl:iat Private Leo W Clifi'ord, Casual 'De
taclliil.ent, · 5307th Coill.JO.Site Unit \,:i?rovisional}, having 
received. a l.;;n·;f ..ll co.m..:t:and from Captain hOBJA1r P • .i..i..~ul•, 
5307th COLl)Oslte unit {J:>l'ovisional), his superior of
ficer to r·etu.rn to his platoon, <lid, at Sita.]ur, Bur
li~a, E,t about 1600, 15 July 1944, willfully disobey the 
sru:~e. 

. . . / .
~.3~<_:,,;4Cc;.i.sed nleaded not ·Guilty to the Charge and its .5.i,)eci

f' ica:tion-. Tlle co·::rt .LtJ.8.de the :t' ollovvint; findin;;;s: 

; I 

,,,, :~:,"Of the S0ecific.:r~ion 01' the Ci:IB.rge l: l~ot Guilty. 
C:f the Cha.r·ge i: Not Gui~ty, :s·.it Guilty of the violation 
o:t '·the 96th .:..rticle of War" \ll. 7 J. 
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y.·as sentenced. to be: 

"conf'ine·d at L.ard labor at such place as the re
viewing autllority r;iay direct, :L'or a period of six :months, 
and to forfeit two-thirds of his pay .i.)er 2011th for six 
11.oilths". 

rrThe court was o~ened and the ,P:cesi<ient annow.1ced the 
findings and sentence. / 

nThe co11rt then, at 1700 o'clock,&~. L., 4 October, 
1944, ad·journed to iu.eet at the call of the J?re.sident" {1~~8). 

The record was a·u.th~nticated by the pi·esident and the 
' 

trial 
jucic;e advocate, end the defense coun;;,el execJ.tsd the usual cer
tif'ic;.:-.te that lie had exaw1ined the record befol'e it nas authi;;nti
cc:~ted {l(. 8). The record of trial v1&s received by the staff 

· juc~-~;e advocate. on 19 October 1944. 'l1hereafter, to wit, on 14 
i:o-,,.0.1:.ber 1944, at 1300 ho-.lrs, ·the cou1·t roCOJ~Vcned, o.t vll1ich re
couvened session all Li.l.e.mbers _preGent at the p1·eviou.s c..d.jourruu.ent 
>iol'e ;i:i.'e:Jent exce..}t :.:.:i.jor :.:tlligun Bet:C~el; t~:..e :.1r·is.l Juel.Ge .:',,'dvo
Ci:.l.te, Lieutencnt Kenneth E. Stager; Defense Cou..asel, Captain 
11.ic~tG.rd C. Brown; and Assistant Def eri.se Counsel, Second Lieuten
ant Uliver A. Campbell. , Accused w2,s not present o.t the reconv0n
:v'! 3?.3:3ion •. The assistant trial judge advocate made this state
ment: 

. "The reviewing autllority has i·e·tui·ned the rec~n~a. of 
triaLf'or J.)l'oceedings in revision. .He has orally indicat
ed that the findings of guilty of th~ 96_"th_.Article of i/ar 
:mu.st of nece~p_=b._t_l be based on a finding of e:;u.ilty of a 
_?pecii'ic3.tion unuer suc:n ar'ticle. The coUl~t did not an- _ 
1101.lnce its finding 01' the .s~ ecii'ication. The co ;.rt shoula 
indico.te the for·m. and specification of v1i1ich the ~caused is 
found guilty. 'J.1he sentence shoul6. be in dollc:,rs and cents, 
rather than as stated" {underscoring suJ.)plied). 

The record· of the reconv.ened session states fm·thel': . 

nrl'he court was closed and revoked its former f inci.in;;s 
and sentence, and upon secret written ballo"t, three fourths 
oi' the members present at the time the vote wa.s. taL~en con
c·JJ:·rinu in each finding of guilty, the cou.rt firid.s tl1~- ac::
cused ~t the specification guilty exce;it tile vvorcls 'v;i.i:. ,L;__ 

ly' of the excepted words 'not e:;uil·i;y', of' the c~al'~e '.wt 
i;_,uilty' but guilty of the violation of the -)-6th ..:at:i.cle of 
War·. 
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.. "T~e cour·t upon secret written ballot three fourt:b 
of._ t~e Illembe~s present· at the tim0 the vot~ \vas t"'ken c~~
curr111g_, s~n-c?nces the acclis ed to be con1'ined at ~~ch 01·> ce 
.~s th~ rev:ew:i.ng autl.10rity· :may' direct, for a period of- six 
"""vntlrn,. ~o. to,..forf~it twenty-five 025.00J dollars of his 
pay per month I.or six months. .{underscoring supplied) 

"'l'he 	·court 'ivas o .;ened and the president announ:ced' the 
findings and sentence.: 

. _"The court tllep. at 14-00 hours, 14 Nove.w.ber 1944, a·d-
JOurned to meet at the call of the president". · 

T~is 	pa~t of: t~e. i·ecor~ ·was, authent~cated by the p1·esident and 
· ~ue assist<.:i.llt v1·ial juClge ao.vocate in the absence of the trial 

Judge advocate. ~'i1e aLJsistant defense counsel 'in the absence 
of the defense counsel signed the following receipt just belov1 
the authentication: 11I ac~:nowledge receipt of copy of the above 
for deliver~- to the aCCLLSed 11 • Tl1e reviewine; authority on the .. 
~8th of :~ovember 1944 approved the· sentence and designated the 
::ltoc_kade at Ledo, .Assam., as the place of confinement. . . 

4. It is unnecessary to recapitulate or discuss any portion 
of the evidence in this case. A discussion of the one question 
upon which the validity of this record depends is. sufficient. 'I'he 
controlling :parts of AW 40 are as follows: , ,

1 

"l::o author'ity shall return a record of trial to any 
cou.rt-martial for reconsideration of-- / 

(a) 	 JU1 acquittal; or 
{b} 	 .A finding Of not guilty of any specification; 01' 
{c) 	 .A findir..g of not guilty of any charge, unless the 

record sllovrs a finding of guilty under. a' s_pecifi 
cation le.id under that charge, .vtiich, sutficiently 
all-eges a viol~t ion of some .Article of War; .* * '*. 

' 	 /' . ) I • _,· 

"Add no court-martial in 'any proceedings on revision .. 
shall~reconsider .its finding or sentence in any -particular . 
in which a return of' the record of trial for such reconsid
eration is·hereinbefore prohibited".· {underscoring suppli~d} 

It is, the;efore, clear frolli the language of AW 40 t'!~t.the.court . 
had no right to reconsider its.findings upon·the spec1f1cat1on_o~ 
which it had found accused not guilty. This was the only· specifi 
:rntion ever· before the court in this case~. ·MCM 1928 par.-78a says: 

_ , ".An ~cquitt~l ~utomatically r~s1;11ts. fro~- findings .of 
not guilty of all charges and specifications • 
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.:lnd f'u.rther, in par. 87b it is said: 

. ":i.·,·either an acquittal nor· a finding of 'not guilty' 
requires aj}proval or coni'ir.mation· and neither should be 
disapproved. Such disapproval ca~ not in any event af-· 
feet the finality of a legal acquittal or of a legal find
ing of not guilty.": 

The record di solos 
., 

es that accused ·was present in court at 
its original sitting and was arraigne,d and plead to. the issues. 
The finding of not guilty of the only specification before the 
court and the announcenient thereof to the accused and his.coun
sel in open court, as the record shows vias done by the president · 
vms final and accused could not thereafter under any pretext be.' 
convicted of ,that specification or any lesser included offense . 
thereunder even though an effort was made to 1'ind accused guilty 
of a charge under AW 96. Of the q_uestion here presented, Win
th.rop' s l:ii.litary Law and l~ecedents, r·eprint 1920, page 379, has 
this to say: -~ 

"But to find Not Guilty, (or Guilty without criruinality,) 
of the specification, or of all the specifications where 
there are several, and then Guilty of the charge, is an in
consistent and incongruous verdict, since the finding on the 
specification or specifications deprives the charge of sup
port, -- leaves it wholly without substance, -- and a finding 
of Guilty upon it is a nullity in law:". 

~ 

In m: 152731 ( 1922 J the President, on 24 August 1922, approved the 
opinion of the Jl.cting Judge Advocate General that: · · 

0 Vfnen the record of trial of a court-martial is,finally 
approved' and adopted by the court as a 'lxldy and authenticated 
by the signatures of its president and the president and 
trial judge advocate, the accused is entitled as of ·a·rignt 
to have it i'orwarded to the appointing authority•. ,Jntil 
the 11 legal record" is thus brought into existence, the .. court. 
has plenary power. over it for the purpose of making it_ Jtspeak 
the truthn ·and for the further purpose of revising its sen.
tence in accordance with· the truth and justice * * *". 

In this case accused'not only had-the right to have this record 
1·orwarded to the reviewing· authority but this was actually done· 
The reviewing authority was without legal authority to return _ 
this record of trial for such action as the court attempted to. 
take. The court likewise was without authority in revoking a 
finding of not guilty. No such action is authorized by any of. 
the .lrticles of Viar or pr_ecedent of military law. Under certain 
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ci+?umstances the reviewing authority may order a proceeding in 
revision for the purpose of cor·recting the record so that it may 
speak the. truth wi.th respect to th.e findings or the other parts • 
of the record in which mi.aor errors.appear, but is never author
ized to order a proceeding· in revision for the purpose of set~ing 
aside an acquittal or a finding of not guilty. In cr.w: 2JJ806 (1943}, · 
Vol. II BUll. JM p. 184, i{he Board of Review was faced with prac
tically the exact question as presented in this case. The only .. 
difference was tbat the sentence of "confinement· at hard ·1abor at 

·such place as the reviewing authority .illay dire·ct ·for five (5 J 
years 11 was ~mended in revision proceedings so as to add after the 
word "years", "and to be dishonorqbly disch&.rged the service, and 
to forfeit all.pay and allowances, due or to beco-me due". This 
action was declared void under AW 40. 

. At the revision session of the court the assistant trial 

judge advocate made the ste.ter.:ent that the court did not announce 


. its findings of the specification•. The record proper does not . 
support this state.c.::;.ent. On th~ contrary; the record disclo~es 
that the findings and the sentence were properly anno~c~d in 
open court (R~ 8). In no view of this case can the ~l.,lld=!-ngs, or 
the .. sentence .be sustained. .It is therefore the opinion of. t~e 

·Board of Review tbat th'e record of trial is. legally insui'ficient 
·tO.- support the findings and the sentence. 

J"udge A6.vocate. 

. 
Judge .:~dvoc'at.e(~.

Robert c. Van Ness 
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01!.I IBT # 358 (Clifford, Leo W.} 1st Ind. 

BRJ.J.'JCH OFFICE OF TE:E JUDGE .ADVOCATE GENEH.AL, USF, India Bunua 
Theater, .APO 885, c/o ~os~master, New York, N. Y., 16 December 1944. 

To: The Corrananding General, USF, India Burma Theater, APO 885, 
u. s. J:i:rmy. 

·. l. Herewith transmitted for· your action under .Article of 

1/{ar 50~, as amended by the act of August 20, 1937 ·(Pub. No •. 325, 


. 75th Cong.) and by the act of August 1, 1942 (l'ub. No. 69.3, 77th 
Cong.} is~the record of trial by·general court-martial in the 
case of Private Leo W. Clifford, 1105218.3, Casual Detachment, 
5307th Composite Unit (Provisional}, together with the foregoing
opinion of the Board of Review constituted in the Branch Office 
of The Judge Advocate General' with the United States Forces in 
India Burma. 

2. I concur in the opinion of the Board of Review and, for 

the reasons stCJ.ted therein, recolllillend that the findings and 

sentence be vacated and that all rights, privile5es and property 


. of which accused has been deprived bY virtue of said sentence be 
restored. 

3. Inclosed herewith is a form Of action designed to carry 

into execution the recommendation hereinabove made should it 

meet with your approval. 


General 

2 Incls. 
Record of .Trial 

Action Sheet 


(F1ndings and sentence vacated. GC:W 11, IBT, 25 D!c 1944) 
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New Delhi, India 
3 January 1945 

Board of Review 
CM IBT 370 

UN IT.ED STATES 	 ) SERVJCES'·OF SUPPLY, USF IBT 
. 1. ,· ~ r

··-( v. ) Trial by (;.CM convened at APO 

639, %Post;.naster, New York,


Private First Class David L. ~ N.Y. on 9 November 1941+• Dis

Johnson, 34108840, Company F, ) honorable dische,rge, total for


.For;ty-Fifth Engineer Regi ) feitures, confinement at I'.ard 

ment (GS). 	 ) labor for 10 yee.rs. United States·· 

) Disciplinary Berrac1-:s nearest , 
) :port of debar'r\:e.tion in United 

. ) States desienated as place of
) confinement. 

HOJ~DIHG by the BO.ARD OF REVIK\ii 

O'BRIEI\!', VAL:ENTI:i:IJ:E and-V.AN NESS, Juc10e li_dvo~ 


1. The record _of trial in the case of the soldier above· 

nam.ed has been exrunined by the Board of Review which submits 

this, its holding, to the Assistant Jua.ge Advocate GeneraJ_ in . 

charge· of the Jufc::;e Advocate General's Bre.nch Office, United 

States·Fo:tces, India Burma Theater. 


2~ ·.Accused was tried on the following Charges and S~eci
. fic2.tions:. 

CHARGE .I: Violati'On of the 9Jnd Article of V!a.r • 

.Snecificati.on: In that Prive.te First Class David. L. John
·~ 	 son, Coz,:i:pany F, .45th Engineer Regim.ent (G~). did, at 

Tinekawl{, Burma; on or a,bout 17 June 1944, vii th ~2lice 
a:forethouc;ht, vlillfully, .deliberaije1~r, fe.loniously, 
unlavrfully arid with :premeditation, kill one Punu Bohre., 
1st Nepalese Porter Corps, a humo.n beinc, h.y cutting 
him v.d. th a k..riife. · 

CEAP.GE ,II: ' Violation of the 93rd .Article of r;ar. 

Sne,6if.ice.tion: In that ·Private ~irst Class David :::L, John
, .. : son, Co. F, 45thEncineerReciment·, {GS),.di~,.'.et 

Ting}:awk, Burm.a, on or Pbout 17 June 194/J-, V;~th intent 
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to commit murder, com:nit an assault upon Punu Bohra, 
1st Nepalese Porter Corps, by shootine at him with a 
danc;erous v;ea:pon, to wit: a pistol. · 

•J. Accused pleaded not guilty to all Charges and Specifi
cations. Of the Specification, Charge I, he was found guilty 
except the words "with malice aforethought", "deli~.erately", and 
"with premeditation", substituting the word "and" be:fore.the 
word "unlawfully",ot' the excepted words, not guilty,. and of the 
substituted. ~urd, guilty, and not guilty of Cparge I but guilty 
of' a violation of the 93rd Article of War. He was found not 
guilty of Charge II and its Specit'ication. ··Ee was sentenced to 
be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due and to be confined a.t hard labor 
for io years. The'reviewing authority approved the sentence and 
desicnated the United·States Disciplinary Earrac}csnearest tee 
port of debarkation in the United Stt:J~es as the place of confine
~ent. ·The 'order of execution was withheld and the record of 
trial \.i'as f'orwarded to. this o:f'f'ice pursuant to the provisions of' 
Article of War 50~. · , ' · · . · ' 

' . 
4~ The evidence for the prosecution .is·substantially as 

follows: .It was stipulated· (R. 6) ;between the pro~ecµtion, ac
cused and his counsel that if Captain Franl<ilin R•.Black, Uedi
cal Corps; were. present, he wc:iuld testify as follows: · 

"That my -name is FrAn}din R. Els cl<:,. Captain, Medlcal 
Corps, 385th 1.fodical Collecting Company, 1$lst Medical ·· 
Battelion, tbat on .the 18th of June 1944 at J:OO p.m. I was 
called upon to examine the ·body of an Indian laborer identi
fied to me by Lieutenant M. ~!ewberg, 502nd M.P. Battalion, 
as Punu Bobra of the 1st Nepali Corps. This body ·was lying 
on the ground face down, legs dravm up, and rie;r·t e.rm ex
tended over the head. The skin was cold and the condition 
of' the bod;y was consi.stent \'~ith the re:ported · time of death . 
t·Nenty-four hours previously. The chief ·wound end :probable 
ce.use of de2,th was a four inch i:r;cised ·wound in a plene per
:pendiculr-:.r to the long axis of the body at the level of the 
fifth cervical verte.brae. The wound was about two and one 
half' inches in its maximum depth. It had severed tbe skin, 
Sllbcutaneous tissues, posterior s:pinous muscles and" liga.... 
:ments, and the spirral cord. This wound was suf'f'icieYlt to. 
cause almost instanta.n'eous death; The injured man woulq cer
tainly have been unable to walk or otherwise move him.sel:r from 
the site -of its incurrence. Besldes this wound. there was a shal

..}.ow lacer~tion of the scalp ext~nding from front to ;r·ear along 
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the crest for Eibout four lnches. There were minor scratches 
on the lower legs.n 

Corporal Robert C. Hiett testified tLnt on or B.bov.t 17 June 
19Mi- he we.s v1orki1:1g on his bulldozer "alongside the outskirts" 
and saw accused fire a gun at a native (R. 7, 8). ·The accused 
vms .sbout ten or twelve feet from the native and the witness 
,w~s ~tbout forty or ·fifty yards away (R. 9). The native vms 
sitting or standing on a log. The witness could see only a part 
of the native's body from the waist u:p. He did not see the.
native move before the shot vvas fired and could not say whether 
he was then alive. The native fell down when the shot was f'ired. 
Accused said· nothing to the witness and the latter kent on vtork
ing and did not examine the body or see anyone else a.o so {R. 8). 
Eiett did not know the native, had never seen him before end has 
not since. It would have been possible.for someone to have 
crawled out i'rom the jungle and reached the native without Hiett 
seeine him {R. 9). 

Sergeant George A. Johnson v.ras working on the airstrip on 

17 June 1944. He "noticed a native sitting up on a log, or 

standing, he seemed way over, I saw blood on his face". Wit

ness started to turn arid heard a shot, and before.he got turned 

accused :passed him. He did not see accused shoot but saw him 

put his gun bacl{ into his scabbard. The native "was dovm be

tween the log from where he was sitting or standing". Witness 

a.sked accused what happened. Accused said he went into the 


·Woods to relieve hirr..self·and while he was out there the native 
slipped up on him with a knife •. "I understood him to say he 
killed him". Witness told accused to report it {R. 10). On 
cross exe.mination the witness stated he was not sure that accused 
said be killed the-native but that he said he killed him or cut 
him. The native seemed to be moving one hand. Witness was about 
fifty or sixty feet from the native. The native's c.r.m or hand 
did not appear to be supported in any way, but it would have 
been :possible f'or the arm to hav.e been propped in position by a 
small branch {R. 11). Witness did not examine the body after
we.rds. Lieutenant Stewart sent him for the medical officer, 

and an M.P. cs.me out. It would have been possible for someone 

to have crawled out from the jungle and· reached the body "'lith

out being seen bv the witness. Accused was eight or ten feet 

from the native ~hen he shot. He was on the.side of the wit

ness "kind of in front of" him. The native seemed to be becl;:

. oning to ·someone with his arm. The witness did not see a knife 

. (H. 12) •. ~Tl:.ere were no knife wounds or cuts on accused (R. 13) • 

. Second ,Lieutenant Nathan S. Glazier, ?OOth Military Police 

Company testified that on 17 June 1944 he was stationed about 

:fourmiies below Tingkawk at the 45th Engineers. He had a call 

from Lieutenant Newberg that there vvas a body lying at the 
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Tingkawk airstrip and th~t Major Johnson f'rom Road Headquarters
had asked for a military police officer to come up there. 

·Glazier and Newberg started for the airstrip at about 1830 and 
arrived at :2loo•or 2130. Major Johnson and Lieutenant Brown 
took them to a plaoe'where a body was lying near the airstrip.
It .a.ppeare~ to be a Nepalese :porter. It was in a crouched po
sition, with the legs drawn up, the left hand in the crotch;' 
and.the head·lying on the right wrist (R. 14). There was no 
pulse, the body-was cold,_and rigor Ij'.l.ortis had· set in. A:!1 ex
amination by the witness disclo.sed ·a cut on the top of t!Ie head 
and a large gash on the rear of the. neck. · It was decided to 
move the body from the.logs and cover it. It.had developed ·that 
a soldier from:"F".Companyhad.turned himself in th one of the 
o:fficers, so it was decided to investigate. The of':ficers were 
a.sleep, it being about 0030. · The first sergeant said that one 
David J"ohnson vms under arrest. They questioned J"ohnson about . 
what had happened. He was "in a sort of ex.cited state". He . 
stated in effect that during the afternoon ·he was relieving him
self in.the "WOods when he saw an Indian approach him with a 
knife in his hand •. Accused gre.bbed the knife, hit- the Indian 
over the 'head with it, threw it down and went back to work. Ac
cused further stated that while he was working pn the airstrip
with a caterpillar he saw the sanie. Indian crouching over some 
logs, looking at him", so .he fired once. with his pistol and kept
right on ~urking. The witness asked accused if he caused some 
blood on the body and he said 1'no", that he.saw a white hole in 
the :man's chest. Accused's statement was nvoluntary, absolutely".
On the following day, a further investigation was made .. (R. 15}. 
ft. caterpillar had pushed some dirt up toward but not on the 
·place where the body was found. A ~ubadar of the Nepali Corps
reported some missing articles had been found~ · They went to a 
place about one hundred.yards east. of where the body ~ras. There 
they :found a wool knit cap of' the type worn by the Nepalese Corps,
British type shoes~ and a knife which was turned over to the CID. 
There were blood stains there. The witn~ss saw'no bullEit wound 
on the body and no white hole in the man's chest. (R. '15) •. When ; 
asked whether accu~ed was warned that.anything he.might say could 

·be used against hi~, the witness replied, "He was not. I was 
.just trying to e;et the story. ·He was excited at the time". 
There wasna trace" from where the knife and other articles were 
f'ound to 'where the body was found. ·Logs bad been scuffed and it 
"appeared· as though he may have been dragged".. There i,vere very
lif?ht -foot- prints of shod. feet~ There was more blood where tb.e_ 
kni.fe vras ,than where the body ?ras found. The witness. replied
.in the negative to a question by the president of the_court 
whetber any attempt was made to find out if the hat and shoes 
"would fit the man -tllat was murdered" (R. 16). The articles 
were found about twenty yards in the ·woods. Accused was sober 
when quest:J,oned but was excited and nervous. The witness did not 
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ask accused for the.knife. It was found the next day (R. 17) • 
He stat~d that a knife sho~rn. to him by the trial judge advocate, 
but not offered in evideYJ.ce, was similr:i.r to the one· found. Foot 
prints were found where the clothi!lg was but not whel"'e the body · 
was found (R. 18) • 

. '. .·.Second Lieut.enant Robert w. Davis, Criminal Investieation 

Division, identified a native knife as one that was received 


;~ by him f'rom Lieutenant Mulloy at the CID. .He took the knife to 

·"the 20th .General Hos:pital laboratory. The knife had been "in 

our vault" since it was returned from the 20th General Hosuital 
and witness took it from the vault. He could identify it iis th~ 

. same knife because "it has two initials carved in there 'B & Bt, 
· and it was tagged by Lieutenant· Mulloy". ThE;i knife was received· 
in evidence withqut objection as Exhibit P-1 (R. 19) •., The wit
ness identified a certain sworn statement as one bearing.his

·.signature and signed in his presence by accused •. Lieutenant 
Mulloy, in the witness' presence, warned accused·of his rights
under the '24th Article of War. Accused. was sworn prior· to sign-.
ing. · He was offered. no reward or ~emunerRtion and. signed it of 
his own free will without threat or fear of punishment. The 

. statement was received. in evidence as Exhibit P-2 over objection
'· by the defense that t~ere had "not been sufficient showing or 

:' a corpus delicti" (R. 20). Prosecution's Exhibit ~-2 was read. to 
the cCOurt as follows (R. '21~ 22): . , . , 

"On 17 June 1944 while working on Airstrip No. 30 at 
· Tingkavyk during a period wb.en there wasn,'t I!lUCh to do at 
approximately 1500 hours I walked away. from the R-4 tractor 
that I was working on in order to have a bowel movement. I 

, walked down the road a ways. I noticed a coolie ·sitting on , 
a log. As I approached he got up and walked. across-: the · 
·road into the woods~ Then I turned.and went. across the road 
also in order to go into the woods to relieve myself'.· Wh~le 
I was squatting_down facine the road I heard-some noise in 
back or me. I turned to see what it was and all I could 
see was a knife coming through the bushes. I remained 
hidden in front.of a stu.~p until I saw a coolie approaching 
on his hands and knees. · I believe this was the same coolie 
I had· seen before~· 'When he approached near to me' I jumped 

. out·, grabbed his right arm, twisted his arm until he dropped 
the lrni:f'e, and I then grabbed the knife. I tried to ask . 
him his name but he was just mumbling and I couldn't under
stand· him. · Then .I got mad and clipped him ov_er the back of 
the !leek with his knife. This was a sort of a hawk billed 

. 	knife about 15" to 18" long. I left the knife and the 
coolie laying there.and walked.b3.ck to my tractor. Sometime, 
about, less then a h8;lf hour later.' I.saw the same coolie 
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. coming across a log. - He did not have hj.s knife or no other 
weapon that I could·see. Sergeant George Johnson, who was 
in charge or my detail, started to walk up to hi.IJ!..and .I said, 
•Don't touch him.fl Then Sergeant Johnson backed put of', the _ 
reach of' hath the coolie and me. I drew my .45 automatic 
pist~~ and fired: once at the coolie. He'was about from 
fifteen to twenty yards away·trom me when I fired. The 
c·oolie fell right dewn.· · .Sergeant Johnson. and I went up .to 
look at him·, and he appeared to be . dead with a bullet through 
the heart. . I could see the cut he. had. back of the neck from · 
the blow I had given -him in the woods. · Sergeant George
Johnson told me to report to Lieutenant Stewart, arni I told 
I,ieutenant Stewart that· I had a little accident with a coolie 
and had killed him•.. Lieutenant Stewart asked me for my .45 
pistol"and I gave it to him. I was then taken to tny own 
company and was placed under.guard.n ' 

• 
The witness identified a second statement as one witnessed by
'himself and Capta~n McCulley and signed"in his presence by ac
cused after warning to accused by. Captain McCulley under the 
24th Article of War. This statement was siened voluntarily by
.accused without promise of reward or remuneration and without . · 
fear of punishment or tnreat (R. 22). The defense objected to the 
introduction of the statement on .the same grounds as to Exhibit 
~-2, :and further objected to a designated portion of· th~ state
ment on the ground that it related to the character of the ac
cused.' The statement,'less the designated _portion, was received 
~d read in evidence as Exhibit ·:P-.3 and the court. was instructed 
to ignore that portion: or the statement which.refers to accused's 
character. The portion read is as follows (R. '2.3, 24): · _ 

"Q,uestion: Johnson, have you ever seen thi's knife 
before? This bamboo knif'e with tb.e rag grip? Answer: Yes, 
that's the one I hit the Indian with that I killed. Ques-· 
tion: '.'Why did you hit him with this knife? ·Answer: Be
cause I thought he'd kill me if I didn't. Question: Which 
hand was he carrying the knife -in ·when you saw him? .Answer: 
In his right hand. Question: Ho·w did you get it from him? 
A_11swer: I grabbed his rie;ht hand with my rie;ht hand and twist

. ed it away f'rom him and then I struck him once with the kni.fe 
in back of the neck, with the middle of the blade of the 
knif'e. Question: Did he cry out when you took the knife . 
avray from him? Answer: No, he didn't. I asked him. his name 
and he just mumbled so I hit him across t:!le neck. QuEYStion: 
Why did you thinlc he'd kill you? .Answer: Sir,' I don't, . 
know what-was the matter with him, you see I was sitting
down behind .a stump talcing a brealc, I'd just finished taking 
a 'crap' and was sitting there resting and heard a noise 
behind the stump and I couldn't pee anything but a knife 

- 6 
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'.parting, th.e' weeds and 'he 'wa:s crawling on his knees towards . 
. me. ~,got down on my knees and waited until he got close . · 
. e~ough f~r· me to vatch his arm and .take it away :from him~ · .· 

Q;a.estion. How was the Indian clot]+ed? ·Answer: He had on - . 
a.sweater,·· tan shorts, black British' shoes, white sox, white · 

. tam. on his.head and a.rag, dirty gray color,,tied around 
.·his neck.- Q.u~stion: When you struck him with the knife. what , 
,did. he dC?'? .Answer:•'. When I struck him on the back of the j •. • 

neck with ..his· knife he· tell on his lqiees then fell backwards · '· 

across a little wood :pile.\ He was bleeding·freely and you' 

could see the blood all ove.r his. sweater. He didn't cry '·,.. 

out, just mumbl~d something~ -I threw the knife down beside 

him, r:aon't know which side of him and I went back to work.· 

Question: Had you' ever seen-this native be:f'ore? Answer: 

No, sir. Question: Did you think you'd killed him? An

. swer: ,Yes, sir, I did think'I'd killed.him. Ques.tion: _ 
., ·.When did you·tel.l Sergeant. John~on and T/5 Hiett that_ y~u'd . 

killed this native? · Answer: After I'd ·shot him about . · 
fi:fteen or·. twenty minute~ after I'd struck him' witn his · 

'bamboo knife, and left him for dead. Question: What did 
· you think when you saw' him.· coming across the log?· Answer: 

He was coming slow across the log· with his hands close to
·eether in .front·. of him sorta low sha.:ped •.. His head was tilted 

·. . . 	back and 'laying over toWa.rds his .right shoulder. - There · ' · _. · ., 
was blood. all over his .sweater, on the 'front and back. · He 
was .the' sanie .native who I'd struck· across the back of. the . 
neck wi.th his ovm' bamboo knife. '. Question: What· did you 
shoot .at him with? .Answer: ~A .45 caliber U.S. A;rmy' ·auto
matic pistol which.belongs to,¥irst Sergeant'Willie L~ Wil
son who I'd borrowed it from. T tired only o~e shot~ I turn

. ed the "automatic over to Lieutenant Stewart when· I reported. · 
. the kiiling at' the native to llim·" ' · · ·. 

I ':,' \ ' • : ' , . 

On c;oss e~rurlnation the witness t~stltiea that .when the ·state-. 
ments were taken· he did not tell accused,.that .there was· no other, 
eviden~e ·against llim (R. 24}; that Lieut'enant :!4U~loy took the. . 

·.•first statement e.nd Captain '].~cCulley the. second;, that he only

acted as a witness to the signing. of the· statements and wa:s . · 

present when. accused was warned; .that· he .. ma.de no/ investigation or· 

the, case. himself (R. 25). ' . I . .• 


' 	 ' .. ' . ,·• . ' . '. .; . ·,. ' . 	 "" . . ' \ :' 
. :- 5• ~ .A~~r· the prosecution had reste~, .the defens~ submitted.·:: 

a·motion· ror a "di·rected verdict of ..not guilty on the first c:tiarge.'."· 
j :'and speo1ticat1on' on the grounds that insuf.ficj,.~nt .evidence has... . 

, been,· introduced". In ·this connection,.: de:f'ense counsel statect...u' .. 
· · that.:the only evidence_ connecting,"the accused wi't;h the crime :i.a·.z~ ·.. 
•. "his own. statements that there is no showing th.at. he ~ctuallY. had . 
• f ·:.L.:->~·. :, ..~·,~ ·.·...:._·,L' .· . ', .~'·I:.''".·:.·· ,' 

. . ·:. (.. 	 -~ t \ • -~ '; ' 

._ .. 7, .- .·. ·, .. '' 
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killed the native or which of the two VJounds vrnre inflicted by 
e.ccused (R ... 25}. This motion was overruled (R. 26). Defense 
counsel then moved that the second Specification and Chl:..re;e 
ttb~ struclc ,out" and the.t there be a finding of not guilty on 
suer"' Specification and. Charge. He urged that the evidence seer.is 
rela.tively clear tha. t the a.eceased ·was dead at the time -the gun. 
vms fired e..t 'him, and that c..n a.ssault cannot be committed on a 

. corpse. This motion ·was overruled (R. 26). 	 · 

'6,<'The defense.called no witnesses, and tbe accl.1sed,-after 
bein€; v:erned of. his :rights, elected to remain silent (R. 27). 

7•. Becaus·e of a patently fatal error eppe&ri~e in the 
record, the Board deens it .unnecessary to recapitulate or discuss , 
the evidence es a whole. It should be· observed, hOi'.'ever, that 
the reco:::-d is replete vd. th errors and irregulr.ritj_es other than 
tP,at hereinafter dlscussed. Among these are tl!e apperently un
controlled admission of hearsay testimony, the failure to estab
lish a cha.in of possession e.s a basis for the introduction in_ 
evidence of Exhibit P-:-1, and the failure to establish more clear
ly that the body examined by Captain Blaclc was t_he body found ··at 
the airstrip. Furthermore,_ serious doubt e.rises·es to the ad
missibility of accused's state::nent to Lieutenant Glazier, v,hich 
was· made without warning under lrticle of War 24~ and of Exhibits 
P-2 and P-3 (See CMETO 14.86, 3 Bull JAG, p. 227). 

. 8. . As stated in a previous opinion of this Board of Review 
, (mti: CBI 49), the rights of the accused demand that certein ele~ 


ments must- be establj_shed before he· can be convicted of ma_n

slauGhter, one of ~~ich.is proof that accused shot the particuler 

victim n&iled in the Specification and. that he died as a result of 

such vround. Th.e rule is stated in 30 Corpus Juris nt page 288,•.; 

a_s follows: · · 


"The ideflti ty of deceased is 'included e.s an element 
of tlle corpus delicti by some authoritles, but the :propriety . 
of. this is denied by others. ··In any event, hO'wever, the 
identity of the person killed _\vith the person alleged to

"· have been _killed must be fully established". {Also see · 
·41 CJS, p. 23) . 

-. 
1 	 9. The only reference in the testimony to \the id_enti ty'· of · 

-the. person allegE;)d to have been killed, namely, ©.m..l1 ·Bohra' is 
found in the stipulated testimony of Captain Franklin R":'lrlack, 


. Medi_ca.l Corps, who.stated, in pertinent part, that "on tJ;le 18th. 

· of J°'!l-Ile 1944 at 3:00 :p.m. I vras called upon to examine the body 

of an Indian laborer identified to me by Lieutenant M. Newberg, 

50?nd M.P. Battalion, as Punu Bohra 01;' the 1st Nepali _Corps" • 


...:. 8 



Captain Black's·statement as to the identity of the body is, on 
its face, hearsay and incompetent a.~d without probative value. 
No other witness even purported to identify the deceased and 
there is no circumstantial evidence in the record from which his 
identity may be inferred. The failure of proof in this respect·
is too manifest to warrant further discussion. Consonant with: ·. 
the statement of law set out in the preceding paragraph, the 
Board of Review is impelled to the conclusion and holds that the . 
record of trial is legally insufficient to support the findings
of guilty under Charge I and, its Specification. 

Judge Advocate 

..... ,,... 
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CM I'fi?.;vi 370 (Johnson, David L.) lat Ind. 

BRANCH OFFICE OF THE mDGE ADVOCATE GENERAL with USF, IBT, .APO 

885, c/o . }>osmaster, New York, N. Y., 8 January 1945 • 


": i • 

TO: The OOllllDB.nding GeDeral, Services ot Supply, USF, IBT, 

. .APO 885, U. S. Army. . 


l. In the case ot Private First Class David L. Johnson; 
34108840,. Oompan.y F, Forty-Firth Engineer Regiment. (GS)! attention 
is. invited to the foregoing holding by the Board ot Review 
established in~his Branch Ottice ot The Judge Advocate General 
that the record ot trial-; is legally insutticient to support 
the findings ot guilty ·Uiner _Charge :I and its Specitioation
and the sentence, which ·holding is hereby approved and con
curred in. The record or trial is returDed herewith tar 
·such·action as may be proper. · 

/ J. BA.CON, 
onel, J.A.G.D., 

t Judge Advocate General. 

(Sentence disapproved. GCMO 89, IBT, 19 May 1945) 
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N"ew Delbil India 
10 January 1945 

Boa.rd· of Review 
CM IBT If 374 

UN!.TJl:D STAT"ES ) 
) 

SERVICES OF SUPPLY; USF IBT 

v. 

Private Sher:nan VI. LaJrton, 
35744685, Company c, 748th 
Railway Operating Battalion 

) 

) ') 
. ' ) 

) 
) 
) 
} 

Trie.l b~r G-CH convened at ,APO 
629 1: Postmaster, Hew York, 
l\T.Y. on 24 !Tovem.ber 1944
Dishonorable discharee, total 
forfeitures, confinement at. 
hard labor for 1 year. United 
St~tes Disciplinary B!"rrac}rn 
nearest :port of debarkation in 
United States, place.of con
finement. 

HOLDING by the BOARD OF REVIEV.T 
0 'BRIEN, V.A.I.E:i\lTI'IE and VA'\T ~:ESS, Judf;e Advocstes 

1. The record of trial in t~e case of the above named 
soldier has been examined by the Board of RevieYv, which sub

, 	mits this; its. holding, to the' Assi"stnnt Judge Lclvoce.te Gen.:. 
eral· in charg·e of the Judc;e Advocate Generzl 's Branch Office, 
United Ste.tes Forces, India Burma TheG.ter. · · 

., 	 ' ' 

2. · The accused i.'."'as tried on the following Ch2.re:e z.nd 
Specificat.ions: 

, 
· · CI-1<\..RGE! ·Violation of the 96th Article o:f Wro:. 

Specification 1: In that Private Shermg:n ''!. Ls.yton, Com
. pany C,. 74Bth Raih1ay O:perating Battalion, did, at 

Tinsukia, Asssm, India,- on or about 14 Se~tember 
1944, v.Tongfully introduce into cam:p about tvm ounces 
of .c;anja. 

Specification 2: In that Pvt Sherman VJ. JJnyton, Conpany 
c, 748th Railway Operating Battalion, did, a.t Tin
sukia Assam, India, on or about 14 September, 1944, 
have in his nossession two ounces more or less o:f a 
habit forming drug, to wit ganja, said drug not hav
ing been ordered by a medical officer of the Army. 

-	 l 
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J. Acc11sea. pleaded not guilty to both Specifications and 

the Ch2.rge and was found c;uilty of both Specifications :md the 

Charge •. Re was sentenced to dishonorable discbarge,' tote.I for

feitures, confine~ent at hard lnbor at such place as the re

viewing aut:10rity may direct for the :period of one year. The 

1·evicwin0 authority ap2roved t::ie sentence, withheld the order 

of execution pursuant to Article of' Vte.r 50!, and forvrerdea the 

record.a~ trial to the Br~~ch Office of the Judge Advocate 


· General, United States Forces, India Burma Theater. United . 
St~tes Discipli:nnry Barracbs nearest the port of debarkation , 
in the United States \•:as designated as the place of' confinement. 

4. The evldence for the prosecution is substant-ially as 

folloY..'S: Prive.te First Class V:ilcox testified that on 14 Sep

tonber 1944 he and accused went from their camp to Tinsukia 


· vrhere they drank some rum, later going to Makum Junction wlfere 
they dr~.n1 c beer and rmn. After darlc they returned to Tinsukia 
2::d at t·1a t time "~·,ere :pretty well intoxicated" •. In Tinsukia 
::i.ccused tal1ced to an Indian on the street, asked. Wilcox for 
:fiYe ru!Jecs, '.'nd purc11ased two peckazes of. something whichz he 
r:::dd, "if you s;ii.oke it it makes. you drunk~ {R. 7),.· Aocusea.·told 
\'!ilco:>C, v:!.~en t:1e money was borrowed, that he was going to buy: · 
11Th::t i.veed" "A v:ecd the Indians smoke that makes ·YOU high" (R.9). 
E·~ch n<:.tcka_..-re had about. enough to fill the bowl or a small pipe 
(:r?. 8) • Accused cave one of tne packaees to Wilcox and put the 
ot10er in his pocket (R. 7}. · The packages were something· wadded 
u1) in nev:spaper or some' other kind of paper {R. ~). They then 
ate e.t e Chinese restaurant with CorTJore.l Kehneda and after
,;.i2ra.s rsturned to camp (R. 7, 8). Wilcox had been wearing -
clot::.es of cccused and after returnine :from work in the ::uorning 
:ret1..!r:;-ied the clothes vrith the packe§·e fl.Ccused bad given him 
sti11 in one of t:::ie :pocl:ets. · Later· in the :m:orninz accused came 
to '\7ilco:r's tent ena_ rolled a 'cie;arette with "so:rne· of this stuf:f'. 
tl'.;>.t he J:ad. purchased". Vtilcox ·took .ff couple of' drags and went 
bac~c tb sleep. Early in the afternoon Wilcox, a:fter being q_ue$
tioned, found "a small :r,>acl.::n::_:e laying on the floor, after tell'... 
ins hj_m. I did::i. 't he.ve any". This he disposed of. Accused told 
~~!ilcox it was "c2n ja" or something like that {R. 8). He said . 

.it v:as what they bought. in Tinsukia the night before (R. 9). 
Acc•ised sr:ioked the cige.rette f'rom which Wilcox took two <lrags.
(R. 	 12). . . . . .. · 


,, . . 

5. Qn 14 September 1944, Corporal Kenneda saw accused 

. 

and 
Wilcox in Tinsukia.about 7:00 or 8:00 o'clock.in the evening. 
~!ilcox was "pretty well under the influence of liquor and didn't 
know what he was doing" and- ac.cused "was about half ~": {R.13) • 
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The. t::iree \»·ent to the CM.nese restciurant \'!here accused rolled 
a c~garet~e from. "so::ne ~tuff out of his pocket \"1Ta:9ped ·in a . 
new0paper • .He called 1 t marihus.na and se.id he bad bou.a:ht: it . 
the.t even~ng or that day for five rupees. He took. a. big drag 
e.nd ex:ple.ined how to smoke it to obtain t:ie maximum "effect". 
He put the package in his ::fOCket. After tl1at thev left ·and 
returned to camp {R. 14). The next day, 15 September, accused. 
was brouc::i.t to headquarters o.nd there "he to,ld where .the·riiari 
huana v1as of his own free will". .Accused. was ta.ken to his · 
~ent and i'.ihe:r; the officers couldn't find what. they were look
ing for in his bed, accused looked, pulled·it out and said · 
that this vras it. The witness/ examined .Exhibit .A and said lt 
was similar to the pacJmge but the conten ts were much drier 
t1:.an on 15 Septe~i:ber (R. 15). · 

,v:. 

6. ·on 15 September Captain Jones. se.w -~ccused. at. battalion 
l:ead~ua.rters and from there. they ,.,ent, to accused's tent~ At. 
the tent accused took a :package frpm his bed and handed it to 

·the 	Ce.:pte.in saying "Here it is" •. He admitted. he ·had ganja in 
his :possession. Captai'n Jones identified. Prosecution's Exhibit 
A as the· package accused handed him· (R•.17). ·Accused .told 
Carte.in Jones he md brought it into·camp:--{R. 18).· 

' ' ' ,,·. . . 
7. Lieutenant Duever ··v.ras present in accus.ed •s quarters 


when the· package was banded to Captain Jones. and he believed. 

accused said "This is the ganja you ,are looking for" •. Accused· 

stated be bought it in town and brought it'to camp,(R. 19) •. · ·. 

Lieutenant Duever identified Prosecution's Exhibit A.. ·.. Accused: 

called it ganja- {R. 20). . . 
. . \ 	 .. ' ' 

. 8. .A..71 attempt was. :rmde . to introduce a conf'~ssion. of ac
cused ta}~en bv the Criminal, Investigation Division agents. but· 
the court rejected "it as it did not a];Jpear that the'. c9nfession ' 
was voluntary•.Accused was called to the. ~tand for tlle express 
:purpose or testifying. only as to .the circumstances surrounding 
the taking of' the confession {R. 22). He admitted having -signed. 

·the·· statement but testified tba.t he.wouldn't sign .it unt11·.·af' 
ter ·they ".tqld me it mif;ht help me". (R.-.24.)., and .that it ·~i0u~d .. 
make it lighter on him {R·. 25).'. The .obJect.i9n _to the admissibil~ 
ity of the .11a.ocument" v;as. sustained (R. 25);; .Anot~ei: ~ffort· · 
vras :rrri.de to introduce· the statement.· and- defense ob Jeetion ·was . · · 
sustai?-ed, the president stating nr. don'\~see the n~.ed ·t:?~ it·;:~ 
wit!1 tne evidence that has been submitted (l:t. :28) .. ~· ..... :·· . . . . 	 .~: :, . 

9.' The packe.ge which accused handed to Capta1~· J"o~es wak 

e:x:a."nined by Captain Carr, ,Biochemist ·of the Ninth Med.ical Lab

oratory, e.nd determined to be Cannabia sativa,. marihuana or· 
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eanja (R. 30)--synonyms :for the same thing (R. 31). Capte.in 

.T::.cobs, Medic3.l Corps, 35 8th ~.fodical Service Detachment, on 


. dut".( r:i t:h. ~ccuGed 's orgsn~_zat.ion, testifieC: t~at ganja or 
marihuene. is a habit-forming drug (R. 32) and that he had not 
:prescribed it for accused. Captain Dressler, Medical Aclmin-· 
istrative Corps, 69th Medical -De;iot Com!Je.ny, testified that .. 
ma:rihuana or ganja in the fluid extract form of the drug is ·~: 
rm item of issue. by the army but never is in the leaf or stem· 
form (R. 32). . · · 

10. · The defense rested without presenting any \vitness, , · 

and there is no showing that .. accused was warned of his right 

to testify, remain silent or make a stetement•. However, it, 

may be presumed that defense counsel properly advised accused , 

(CBI_35, 36; sec. 395(32), Dig. Op. BOJAG CBI). ·... ' 
.. ' 

. 11. There .is no showing t~at accused's statement· to 
Ce<ptain J"ones and Lieutenant Duever thc..t ·he had bought the 
m8rihuana, smoked some and brought it into ·cf.Ullp was voluntarily 
mnde. It is vtell este.blished that any confession·· made to. a - · .· -...· 
superior of~icer by Dn enlisted man should be closely scrutinize~ 
and that the circumstances should be clearly established,in order. 
to deter.nine the volunta~J character and nature of such .con- . 
:rcssio~.1. There is no shovring th2.t accused v1as warned;' or of ·. · · 
tte circumstPnces u..TJ.der vbich accused's oral confession vras ob
t2.ined by_ the officers •. The testimony ot Corporal Kenneda to · ,.· ,. 
the efrect that accused told where the marihuana was of his own · 
free 1:vill is inadequate in this respect.. We do not believe · · 
th~~t a proper foundation was laid or that .sufficient inquiry 

·was made into the voluntary nature of his confession and there
:rore are of' the opinion tha.t his statements that he bad bought , 
2.:1d smoked tLe eanja and brousht. it into camp should be excluded. 

1'2. "ltlthou~h a confession may be· inaci.TTI.issible :as·.. :: 
a v:hole bece.use it was not volu::l.tarily made,· ne"Vertheless ·. 
the fp,ct that it f'11rnished in:f'or.m.ntion vrhich led to the 
discovery o'f other evidence. of' :pertinent fe.cts will not · · · 
be a reaso:n. for excluding such other evidence; and when 
such.pertinent facts have thus been proved, so much·or· 
the e.ccused's statement as relates strictly to those facts 
becomes e.d.missible. For e:x:e.m:ple, wh.ere an accused :held' 
for lc.rceny SA.id ·•r stole the articles and I tore up a 
boi:.rd in the floor of my :r·oom and I hid them there", the · 
fact that the conf'eGsion was impro~oerly induced by promises 
or. threats would not exclude evidence that the articles· . 

. were discovered in t!J.e place indicated by .hL."n, end· after 
the introduction of such evidence, it.would be proper to 
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·prove that t:he accused made the statement, 'I tore up a. 
board in the floor of .lll¥ room, and hid. them there.'" 
C'MCM 1928, par. 114a) (Also see Winthrop's Military Le.w 

·and. Precedents, Second. Edition, 1920, :p2.ge 328, riote 6). 

. . Conso~ant with the foregoin& principle insof~r as Specification 1 
·.,is concerned, the accused•.s statements as to "'Here it is" or 

.nThis is the eanja you are looking for,, and"the fact that he re
moved it from: his bedding are, we believe, admissible. Further

. :more, we believe that the testimony of Captain ;Tones and Lieuten
ant Duever as to the acts and statements of accused at the time 
h~ banded over the pa,c1rnge are admissible es to Specification 2. 
H1:s acts_ led to the. re.covery, of what was later~ 'by proper, evi- . 
dence, proved to be ganja, a habit forming drug. His statements, 

. "Here it .is", or, "This is the ganja you are loo~ing for", at 

.the tim~ he handed over the· package, were merely incidental to 
_his action. .Although those statements, together ·with his act, 
clearly warrant an inference of possession, pi:irt of the offense 
charzed in Specification 2, yet we cannot say that· ~uch amounted 

, to a: confession but were rather in the nature of admissions . 
· · against;, interest. They did not a.mount to a. confession. of' guilt 

. of, the complete. offense charged. · · .' . I ' 

· :l)'. We b_elieve tha·t the testimony or Captain Jacobs is 
ad.mtssible to show that gjinja is a habit formir..e; drug and :pre
sented competent evidence from which· the court· was warranted 
in so finding (20 Am. Jur. p. 671). Nor do we think t~ere can 
be any question of the competency of the testimony of Captain 
Carr as to.the identity of PrDsecution's Exhibit A as ganja 
(22 C.• J. :p. 649). However; the testimony of Captain. Dressler 
as to the ha.bit forming characteristics of' ganja was inco:i;npetent 
as it .appear.a therefrom that he vms not qu8.lified as an expert 
vli tness. 

14. Specification 1 contains no allegation.nor does the 
uroof show· the existenee of any law.or order prohibiting the 
introduction of eanja into oamp. However, it. is common k...110~'
lede;e that the use of ganje. or marihuana produces a deleterious 
effect upon human conduct and behavior, for which reason we are 
of the opinion that its introduction ~nto a milit~ry station .· 
is pre judicial to good order, and mili .,ary dise~pl.ine -within the 
:meaning o:f Article of War 96 (SPJGK CM 250475, Ellington)~ . · 
The·' evidence before the court-martial was abundantly sufficient 
to justify the tindine;s of guilty as to both. Specif'ications and 
the.Charge. 
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15. There are a number ot ;minor errors in the record, in
cluding hearsay and numerous ass'umptions ot the tact that the 
substance involved was ganja, but, in view of' the record as a 
whole, we can not say that the substantial rights ot the ac
cused have been prejudiced. • 

16. The court was legally constituted and had jurisdic
tion of the subject matter of the offenses and of' the person 
ot the accused. No error injuriously affecting any substan
tial right ot the accused was committed during the trial.· The 
sentence is within the authorized limits. The Board of Review 
is ot the opinion and accordingly holds that the record'·of trial 
is legally sutticient to support the findings and the_s~,ntenc~ • . ·. 

~(/......,._(}..;..-;......~_,,,·.......,....,_.,MJ'........._ ,,____,
p.a•~~ 

dudge Advooat~ 
(l . 

~7:;~~
Itimous T. Valentine 

{ . _h~.,Jal? . 

, 

, 

Judge Advocate 

Judge .Advocate 
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Board of Review 
CM IBT 375 

UNITED STATES ) SERVICES OF SUPPLY, USF IBT 
) 

v ) Trial by GCM convened at Calcutta, 
) India on 1 December 1944. Dis-

Corporal Felix (NMI) .Arbolaez, ) honorable discharge, total for
33326772, 4155th Quartermaster ) feitures, confinement at bard 
Truck Company ) labor for 5 years. United States 

) Disciplinary Barracks nearest 
) · port of debarkation in the . 

J ~~i~~~f~~:!:~t~esi~~te~; as·, :pfaoe
'. •, 

HOLDING by the BOARD OF REVIEW . i.
O'BRIEN, VALENTINE, and VAN NESS, Judge Advocates 

1. The record of trial in the case of the soldier above 
named has been examined by the Board of Review which submits 
this, its holding, to the J..ssistant Judge Advocate General in 
charge of the Judge Advocate General's Branch Office, United 
States Forces, India Burma Theater. . . 

2. Accused was tried on the following Charges and Speoi-. , 
fications: ·· . •, 

CHARGE I: Violation of the 85th Article of Wa~. 

Specification: In that Corporal FELIX (nmi) ABBOLAEZ, 
4155 Quartermaster Tru·ck Company,' Camp Howrah, . 
India, was at Calcutta, India, on or about .3 Novem:- \, 
ber 1944, found drunk while on duty as a military 
police at the Cosmos Club. 

CHARGE II: Violation of the. 93rd Articie ~f.W,ar. 
... 

Specification 1: In that Corporal FELIX (nnii) ARBOLAEZ, ·' 
4155 Quartermaster Truck Company, Camp Howrah, India, 
did at Calcutta, India, on or about .3 No~ember 1944,
with intent to do him bodily harm, commit an assault· 
upon Dila Mia by shooting him with a dangerous weapon, 
to wit, a 45 calibre automatic pistol. 

- 1 ... 
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Specification 2: In that Corporal FELIX (nmi) ARBOL.AEZ, 
4155 Quartermaster Truck Company, Camp Howrah, India, 
did at Calcutta, India, on or about 3 November 1944, 

· with intent to do him bodily harm, commit an assault 
upon Inder Singh by shooting at him with a dangerous 
weapon, to wit,, a 45 calibre automatic pistol. 

3. Accused pleaded not guilty to all Specifications and 
Charges and was found guilty of all of them. He was sentenced 
to dishonorable discharge, total forfeitures and confinement at 
.hard labor at such place as the reviewing authority may direct · 
for the period of 7 years. The reviewing authority approved
the sentence but remitted two years of the portion thereof ad~ 
judging confinement at hard labor and withheld the order of ex
ecution pursuant to Article of War 50! and forwarded the record 
of trial to the Branch Office of the Judge Advocate General, 
United States Forces, India Burma Theater. United States Dis
ciplinary Barracks ne.arest the port of debarkation in the 
United States is designated as the place of confinement. 

4. On 2 November 1944~Sergeant Price was in charge of the 
military police detachment at Camp Howrah, of which organization
accused was a member. On that day Sergeant Price issued six 
.45 caliber pistols with full clips of seven rounds of ammunition. 
One pistol bad serial number 831491, but Sergeant Price did not 
know whether ~bat particular pistol was issued to accused (R. 7, 
8). That night accused was placed on duty at the Cosmos Club 
by Sergeant Price (R. 7) at about 1900 hours (R. 19) and at the 
time was sober•. Sergeant Price on direct examination testified 
as ·follows: 

Question: "How long was his tour ot duty to last?" 
.Answer: "Until the club closed and then they stay

until the next morning to keep down any
further disturbance." 

Question: "Then their tour of duty runs all night
long?"

Answer: "Yes s~r." 

On cross examination the :following testimony was adduced.: 

Question: "* * *and you previously informed the court 
that the tour of duty was until the club 
closed and then they stayed all night to 
keep any further disturbance down. His 
tour of duty was until the club closed, is 

- that right?"

Answer: . ·"Yes sir." 
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On redirect examination the following question was asked and 
answer received: 

Question: "If some disturbance came up at the club 
would it still be his responsibility to' 
take care of it as an MP?" 

Answer: "That is right sir." 

On re.cross examination he testified as follows: 

Question: "Sergeant,. if any further disturbance had 
arisen the MP who was there or any other 
soldier would naturally take care of it; 
but any disturbance which· came up after 
closing of the club was not part of the 
duty of the MP?" 

AnSY<er: "Yes sir. That is why they stayed there 
all night." 	 · 

Question: "But his tour or duty was untiL the club 
closed?" 

Answer: "That is right." (R. 7, 8). 
' 

The statement.of accused reveals the tour of duty ran until 0700 
hours the following morning (R. 19). 	 . 

... 	··''. 

5. About 0600 hours on 3 November 1944 Technician Fifth 
Grade Guziel, a military policeman, together with Staff Sergeant
Wright, Private First Class Watts and a Mr. Jewell, went to the 
Alifnagar Yards where accused was found asleep. He had a .45 
caliber pistol, number 831491, which was taken from him. The 
chamber·and the magazine were empty and the barrel smelled of 

·.powder as if it had been fired (R. 8, 9, 11). Guziel testified: 
~ 	 "I could say that he had been drinking" (R. 9). Accused was 

taken to military police headquarters and among other things · 
two live rounds of ammunition were found on him (R. 10). · 

6. At 0330 hours, 3 November 1941+, Inder Singh, a lorry
driver for the D:t.rector·General, Munitions Production, picked.
up acoused,who was wearing a band similar to those worn by mil
itary police (R. l.3}i about thirty or forty yards over the bridge 
at Kidderpore (R. 111. The driver went to Alifnagar and as he 
was turning into the godo~ accused told him to stop. Accused 
stated that he wanted to go to Camp Howrah. When the driver told 
him he couldn't go but that accused should get a taxi, accused 
drew a pistol, pointed it at him and said, "You know". Accused . 
said "I would have to go". "He then fired at me and the bullet 
went' in the door at my right". The drive~ started the vehicle 

- .3 
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and when he did two shots were fired in his direction. The driver 
stopped and accused pressed the pistol against the driver's leg. 
The driver grabbed his wrist and "threw it away, and at that 
time a shot was fired". Six shots were fired altogether (R.12). 
Accused was a foot away from the driver and "the bullet went 
in about six inches from me" (R. 13). 

7. Early in the~morning of 3 November 1944 Dila Mia was· 
sleeping by his rickshaw outside 129 Lower Circular Garden Reach 
Road (R. 14). Surath Cham.er, who lived at that address, heard 
a hue and cry, came out and picked up Dila Mia who had been in
jured in the,neck (R. 14). A bullet was handed to Surath Chamer 
by Samir Mia and this was given to the police. The bullet was 
in the road {R. 15). Mullah Cham.er was awalcened by a shot be
ing fired. Dila Mia "was shouting that. he had been hit by a 
bullet". He was injured in the n~ck and the wounds were bleed
ing prof'usely. This occurred about three o'clock in the morning
and about half past three Pila Mia was taken to the pospital
{R. 17). 	 . · . 

8. The.rickshaw of Dila Mia was examined by the police 
about 0730 or 0800 hours on 3 November 1944 on Circular Garden 
Reach Road (R. 24) near No. 129 (R.·25) and a bullet was found• 
(R. 23) underneath the seat (R. 24). This bullet was introduced 
in evidence over the objection of defense after the police offi 
cer who found it stated that from the markings it looked like 
the one he· had found (R. 25, 26). This bullet was examined by 
an arms and ballistics expert and determined to have come fr9m a 
·.45 caliber automatic pistol and as having been fired from pistol 
number 831491 (R. 26, 27). · · 

9. A Criminal Investigation Division agent nade an investi 
, 	gation and found a round of am.mun!tion on the outer right side 

of the cab of tl;J.e truck and on the right side of the floor board 
"near the driv~r~s foot pedals was a hole ma.de by a spent round 
o~ armnunition"·(R. 18). After being duly warned, accused nade a 
statement to the Criminal Investigation agent, which was received 

. in evidence as Exhibit 1 (R. 18). According to this statement, 

accused had been doing military police duty at the Cosmos Club 

for about three months. While on duty he carried a .45 caliber 

automatic ·pistol which was issued by Sergeant Price who was in 

charge of the milltary police at· Camp. Howrah. Ao"cused went on. · 


· duty ~t the Cosmos Club at approximat'ely 1900 hours on 2 Novem-· 

ber 1944 and his tour of duty "is over the following morning at 

0700 hours". Before going on duty that night he had about ten 

cans of beer. During his tour.of duty and before 2300 hours he 
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drank "a good third or a bottle or so" ot gin "about five or' 
six large drinks ot gin" {R. 19). When the ciub closed at 2300 
hours he and the man on duty with him took two of the hostesses 
home and returned before 2400 hours. Accused ·remained outside 
tor some air. He met an American colored.soldier with a quart 
ot gin which they drank together. Accused "was pretty intoxi
cated". He still had his weapon with him after drinking the gin.
"I don't know what I did, but I have a faint recollection ot be
ing in a truck and talking to some foreman or superintendent who 

· 	~ould speak English around a fire, in some storage yard, 8.nd 
while crying asking this foreman to call the Military Police be
cause I thought that I had hurt some one with my pistol". He re
membered shots going ott trom his pistol and "being on the truck, 
on the right side of the truck". He was in too much of a stupor 
to remember·why he took his pistol out ot the holster {R. 20).
At'ter drinking the gin with the colored American soldier "From 
there my mind lapsed until I tound myself in a yard•. I was 1n..: 
quiring to an Indian that could speak English to get in touch 
with the Military Police tor I could recall my .45 going ott and 
I felt I did some wrong. He assured me not to be worrying -for 
the shots had went astray and no one was hurt. Then my mind lapsed
again and I ne:x:t found myself at the Military Police Headquarters 
at 6 Lindsay Street" {R. 21). - . . 

10. The accused, after having been advised of his rights, 

elected to remain silent (R. 28). . 


11~ The statement ma.de by accused amounts to a complete
confession as to the specification ot Charge I. However, bef_ore 
such may be considered as evidence against him there must be 
other evidence in the record, either direct o~ circumstantial, 
that the offense charged has probably been committed. In other 
words, there must be evidence of the corpus delicti other than 
the confession itsel:f'. This evidence of the corpus delicti need 
not· be sufficient of itself to convince beyond a reasonable 
doubt that the offense charged has been committed or to cover· 
every element of the charge or to connect the accused with the 
offense (MCM 1928 par. 149a). The tact that accused was found 
at the Alif'nagar Yard asleep and had been drinking was some evi
dence. of a part of the charge. ·There can be no question but that 
he was placed on duty as a military policeman at the Cosmos Club 
on the night in question. The evidence adduced from Sergeant
Price as to the hours ot duty of accused is apparently conflict 
ing. ··However, it is not our tunetion to determine the meaning 
et the testimony of any witness. That is the function of the 
~ourt-martial and the reviewing aµthority and where the evidence 
ls not clear it is within the province of the court, as the 
triers of the f~cts, -to construe the meaning of the testimony 
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drawn trom the witness. We believe that the testimony of' Ser
· geant Price, together with the other testimony, constituted suf'-, 
f'icient proof ot the corpus delicti to admit accused's confession.

' . 

12. Specifications 1 and 2 of Charge II allege offenses· of 
which the element or specific intent is.a vital part and must be 
proved to substantiate the ~!legations (CM 200047, Plants; 4 B.R. 
233). This gives rise to consideration of the effect of accused's 
drunkenness on his capacity to entertain a specific intent (See 
par. 126a MCM, 1928). ·In this connection, the·evidence shows 
that at about six o'clock in the morning, approximately two and 
one half hours after the alleged assaults, accused was found 
asleep at Alitnagar Yards. He was awakened and stood on his 
feet. He made inquiry a.s to where . he was being taken and when 
told, got into the jeep and was taken to·headquarters. From 
this it is.apparent that he was not at that time greatly intox
icated although it appeared that he had been drinking. When 
examined by the Criminal Investigation Department agent he stated 
that he did not know what he did but had a faint recollection 
of asking someone to call the military police because he thought
he had hurt someone with his pistol. He f'urther stateq that 
he had asked an Indian who could speak English:to get in touch 
with the military police for he could recall his pistol going 
of~ and he felt that he had done some wrong.· If the evidence 
as revealed from accused's statement is believed, it unmistak
ably shows that accused was drunk at the time of the assault. 
However, frOm. the evidence as a whole it is manifest that he was 
capable of such mental control as to enable him to know that he· 
was not ~n his way to camp and to demand that he be taken to 
Howrah even after it was suggested that he take a taxi. Physical
ly he could stand, move and speak and there is no evidence re
vealing that such physical acts were done in other than a normal 
manner. It is clear that his recollection was not so impaired
that·he had no knowledge of his previous actions and conduct. Un
der all the facts and circumstances, we cannot say that the court 
was not justified in its conclusion that accused was not too 
drunk to entertain the requisite intent. 

13. The lntent to do bodily harm may be inferred from the 

circumstances (CM 236503, Jerls; 23 B.R. 21). The instrument 

used, a pistol, is dangerous per. se, and its use by the_ accused 

evidences his intent to do bodily harm with a dangerous weapon.

It may be contended that.accused-merely intended to scare Inder 

Singh, the lorry driver, because he missed him when he fired " 
 " 
from such a short distance away. However; the evidence shows 

that accused held the pistol against the leg of the lorry driver 

and when the driver wrenched it away, accused fired. Apparently

if the driver had not acted in such a manner .he would have re
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ceived a serious leg injury. In any event, it is clear that 
there is substantial evidence that accused intended to do bodily 
harm to Inder Singh. It is not our function to weigh such evidence. 

14. There is no showing that accused saw or knew that 
Dila Mia was nearby or that he shot at him. The proof reveals 
that a bullet shot from the pistol of accused was found under 
the seat of the rickshaw. Such, we .think, is a circumstance 
from which the court could infer that the wound of Dila Mia 
was caused by a bullet fired by accused. In discussing assault 
-with intent to kill, 26 .American Jurisprudence, page 580 states: 

"There is a sharp difference ot opinion as to whether 
a conviction of assault-with intent to kill may rest upon
proof of intent against-any person generally, or whether 
it must be against the peFson assaulted. According to one 
group of decisions, the very essence of the crime is the 

·specific intent ·to take the life of the person assaulted,
and it is vigorously maintained that a person who, while . 
shooting at or assaulting another with intent to kill him, 
unintentionally injures a third person is not guilty or . 
the offense of assault with intent to kill the third per
son. Many courts, however, deem the.rule stated to be im
practicable in the administration or the law, and its 
foundation to be too subtle to be adopted with safety. These 
courts assert that although the defendant inflicted the 
injury on a third person unintentionally, he may never
theless be found guilty of an a~sault with intent to kill 
or murder. Under this rule, if A shoots at B and hits C, 
he may be convicted of an assault with intent to kill B" •. 

It appears that the latter view has been followed,by Boards of· 
Review in other cases (CM 248102, Roberts; 31 B~R. 121) (CM 238
389 Kincaid; 24 B.R. 247). The principle, we think is applicable 

1in the instant case and therefore conclude that accused is equal
ly as guilty of an assault on Dila Mia with a dangerous weapon 
witb intent to do bodily harm as he is on Inder Singh. · 

15. The court was legally.constituted and had juris
diction,of the subject matter of the offense and the person
of the accused. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. The sentence 
was w:i;.thin the· authorized limits. Therefore, the Board of Review 
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is of' the opinion and accordingly holds that the record of' trial 
is legally sufficient to support the tindin·gs ot gullty and the 
sentence. 

, J'udge Advocate 

• 

Judge Advocate 
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10 March 1945 

Boa.rd ot Review 
CM IBT. JSO . 

UNITED STATES ) F.OURTEENTH _AIR FORCE 
) 

T ) Trial by GCM convened at Kun
) ming, China on 24 November 1944· 

Staff Sergeant Gene E~ Yacavone, ) Dishonorable discharge (suspend
31047650, Headquarters and ) ed by reviewing authorit¥ until 
Headquarters Squadron, Fourteenth ) release f~m confinement), to 
Air Force. ) forfeit al~ pay and allowances 

!due or to become due, to be con
fined at hard labor for 3 years.
United States Disciplinary Bar

) racks nearest port of debarka
) tion designated as place of con

. ) :t'inement. 

OPINION of the BOARD OF REVIEW 
O'BRIEN, VALENTINE and VAN NESS, Judge Advocates 

1. The record of trial in the case ot the soldier above 
named has been examined by the Board of Review which submits . 
this, its opinion, to the Assistant Judge Advocate General in 
charge of. the Judge Advocate General's Branch Office, United 
States Foroes, India Burma Theater. 

2. Accused was tried on the following Charges and Speci
fications: 

CHARGE I: (Finding of' not guilty) 

Speoifioat:!,pn: (Finding of not guilty) 

CHARGE rr:· Violation of the 94th .Article of War. 

Specification: In that Staff Sergeant Gene E. Yacavone,
Headquarters and Headquarters Squadron, Fourteenth . 
Air Force, did, in conjunction with Private William 
M. Morris, Headquarters Detachment, Air Transport · 
Connn.and Luliang China, at.Barracks A-2, Hostel J, ,
Kunming: China, ~n or about 22 December 1943, feloniously 

- l 



WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
.. (276) WITH THE 

UNITED STATES FORCES INDIA BURMA THEATER. 

take, steal and carry away one Thompson Sub-machine 
Gun, number 8327905, of the value of more than fifty
dollars ($50.00), property of the United States, fur
nished and intended for the military service thereof'. 

ADDITION.AL CHARGE: (Finding of not guilty) 

Additional Specification:. {Finding of not guilty) 

3. Accused pleaded not guilty to all charges and speci
fications and was found not guilty _of' the Specification of Charge
I and Charge I; guilty of the Specification, Charge II, except
the figure "22", substituting therefor the words "the month of", 
and except the words and figures "S-327905", of the excepted
words, not guilty, of the substituted words, guilty, and guilty
of Charge II; not guilty of the Specification of the Additional 
Charge and the Additional Charge. No evidence of previous con
victions was offered. Accused was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or 
to become due, and to be confined at bard labor for three years.
The reviewing authority approved the sentence apd ordered its 
execution but S\J.Spended ·the execution of the dishonorable dis
cha~ge until the soldier's release from con:t'inement. The United 
States Disciplinary Barracks nearest the port of debarkation was 
designated as the place of confinement. The record of trial was 
examined in the Military Justice Division in the Branch Office 
ot the Judge Advocate General, United States Forces, India Burma 
Theater, and, having been found legally insufficient to support
the findings and sentence, was forwarded to the Board of Review 
pursuant to Article of War 50i. . 

. . 
4. Accused was found guilty only of the Specification of 

Charge II and for that reason only such evidence in the record 
as bears upon that Specification will be narrated and discussed. 

During t~e month of December 1943 Private Morris visited 
the accused in his room in Barracks A-J, Hostel 3, Kunming,
China (R. 12, 15). It was agreed between accused and Morris: 
that they would get a gun somewhere and take it to town for sale 
and divide the proceeds between them (R. 18). Together they , 
went to Barracks A-2 and in one of the rooms there saw a Thomp
son sub-machine gun in a corner of the room (R. 21). Accused 
said, "Let's get this one" (R. 12). Private Morris thereupon. 
went into• the room and field stripped the.weapon (R. 20) while 
accused atayed in the hall or doorway (R. 15) and prevented a 
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Chinese houseboy from interfering or observing what Morris was 

doing. Morris and accused then returned with the gun to the 

accused's room. After borrowing accused's overcoat (R. 20, · 

21), Morris took the sun to Kunming where he sold it.to an 

Junerican woman (R. 12J for about CN $35,000 or $40,000 (R. 16,

17). Morris actually ma.de the sale ot the weapon but divided 

the money with accused. Morris never looked at the serial 

number of the stolen gun and did not recall seeing any identi 
fication marks on it or the sling (R. 1$). 

Master Sergeant Robert w. McGregor, Headquarters and Head
quarters Squadron, 14th Air Force, was living in Barracks A·2, 
Hostel 3, Kunmin~, China in December 1943 (R. 7-8). A Thompson 
sub-machine gun (R. 7) had been issued to him on 20 April 1942 
at Jefferson Barracks: He kept this gun strapped to the back side 
of his bed "between the wall and the bed proper" (R. 8). He . 
checked and cleaned it on 18 December (R. 8). The serial number 
of this weapon as shown by Sergeant McGregor's property list was 
SN-372904 (R. 7). This property record was not the original one 

.but had been made up at 14th Air Force Headquarters on 20 April

1943. Sergeant McGregor had not checked the serial number of 

his gun with that shown on the property list and could not say

positively that the serial number was the same. The serial 

number and his name were on the strap but the strap was removable 

(R. 9). The gun was taken from the quarters of Sergeant McGregor
without his consent on or about 22 December 1943 and has .not been 
returned to him (R. 8). · 

Evidence for the defense:5. . . 

Accused, after being warned of his rights under the 24th 
Article of War was sworn and testified as a witness in his own 
behalf. He de~ied any knowledge of or connection with the larceny • 
of the Thompson sub-machine gun (R. 52). He stated that the . 
witness Morris smoked opium and, "Lots of times Morris is not 
responsible for what he says. He said he doesn't care what he 
says he has been given immunity" (R. 53). Accused further stated 
that Morris owed everybody money (R. 57)• 

6. Accused was charged under the Specification of Charge II 
of the theft at Barracks A-2, Hostel 3, on 22 December 1943, ot 

.·a 	Thompson sub-machine gun bearing serial number S 327905. How
ever, the prosecution •s evidence .with respect to this specrt'ica
tion does not purport to show that machine gun S 327905 was_ 
stolen on the date alleged. Instead, it tends to show that an 
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entirely different ma.chine gun--:Le.--one bearing serial number 

SN-372904--was stolen from Barracks A-2, Hostel 3, sometime in 

December. 	 '.. · .. , 

It is a :f'undamental principal of law that the .":prosecution 

must prove the taking by accused of the identical~thing charged

in the specification to have been stolen (36 C.J. p. 850). Thus, 

a conviction for larceny is wholly unsupported by evidence which 

shows that accused took and carried away, from a different place

from that charged in the indictment, similar, but entirely

distinct property from that referred to in the indictment (36 C.J. 

p. 851, note 30(b)), or, where an animal found in defendants 
possession is to be identified by its marks, the identification 
necessarily tails if there is a material variance (ib.; note 33(a)).
Similarly, it has been held in the larceny of a hog that the al 
legation, "a crop.oft the left ear and a_ split in the right", is 
not supported by proof of "a crop oft the right ear and a split 
in the left" (Sec. 1064, 'Wharton's Criminal Evidence, 11th Ed.).

·Applying 	this principle to this case, it seems clear that the 
allegation that accused stole a Thompson sub-machine gun, · 
S 327905, on or about 22 December 1943 is not supported by proof
that he stole a Thompson sub-machine gUn, SN 372904, in December 
1943· ' 

A court-martial may make findings with exceptions and sub

stitutions as to figures, dates, amounts and other details 

"provided that such action does not change the nature and identity

of the offense charge~" (Par. 780, MCM 1928; CM 211866, 10 B.R. 

147). However, as indicated by the quoted proviso, the authority

of a court to make exceptions and substitutions in its findings

is subject to the fundamental principle that a court may convict 

an accused only of the offense of which he is charged or of, a 

lesser included offense or, as otherwise stated, an accused can

not be hailed to court for the commission.of one crime and there 

convicted of another (Stete v. Ferguson, 191 N.C. 668) and a -con

viction cannot be sustained upon a different theory-than that on 

which the case has been tried (State v. Mason, 98 Vt. 363). The 

accused in this case.was brought to trial and the prosecution

proceeded on the theory that the accused stole a particular . 

machine gun on or about a particular date. The accus-ed ·presumably

prepared his defense accordingly. The state failed in its proof

of the specification but did present evidence tending to prove

that the accused stole a different machine gun sometime during

the month in question. The proof manifestly was inexplicably at 

variance with the allegations of the specification and the court, 
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in an apparent attempt to obviate the variance, acquitted accused 
by exceptions and substitutions of the theft of the Thompson.sub
machine .gun described in the specification but found him guilty
of the theft ot an unidentified Thompson sub-machine gun. The 
substituted finding necessarily referred to the theft of a gun 
otner than that described in the specification and was not based 
on the theory of guilt under which the c~se was tried. It was,
in effect, a finding of· guilty of an offense not charged. It 
follows the finding was illegal (See CM 128088, Lee). . 

For the foregoing reasons the Board of Review is of .the 
opinion that the record of trial is legally insufficient to support 
the findings and the sente~oe. · 

I .('\-. /, . 
.-:-:>~~ 17;/~':.,.~._..r , Judge Advocate 

.· Iti5ous T. Vale~tj~ . 

' ~~Judge Advocate 
RObert:va:Il Ness 
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lni\NCH OFFICE OF THE' JUDGE ADVOCATE GENERAL, USF, INDIA BURV.A THEATER, APO. 885, 
c/o Pustmaster, New York, N. Y., 13 March 1945. 

To: The Commanding General, USF, China Theater, APO 879, U. s. A.rmY· . ~ 	., 

1. Herewith transmitted far your action under Article of War 50-~, as J.m.ended 
by the act of August 2D, 1937 (Pub. No. 325, 75th Coll':.) and b·y the act of August 1, 
1942 (PUb. No. 693, 77th Cong.) is the record of trial by getieral court-martial in 
the case of Staff Sergeart. Gene E. Yacavone, 31047650, Headqw.I'Wrs and Headqmrters 
Squadron, .14th Air Force, together with tre foregoing opinion of the :Boo.rd of Review 
constituted in the Brareh Office of The Judge Advocate General with the United 
States Farces in India Burma. This Branch Office is also empowered to perform for 
the United States Forces in the China Theater tre duties which The Judge Advcx:ate 
General and t re Boards of Review in his office would otherwise be recpired to 
perform in respect of all cases not requiring approval or confirmation by the 
·President. 

2. I concur in the. opinion of the Board of Review and, for the reasons 
stated therein, recommend that the fin:iings and sentence be va.cated a.IXi that all 
rights, privileges arrl property of vhich accused has been deprived by virtue of 
19aid sent.ence be restored. This soldier departed this Theater pursuant to par. 2, 
s.o. 52, Headquarters Port of Debarkation, Transportation Service, Services of 
Supply, APO 881, dated 28 February 1945. It is reccmnended that the Adjutant 
General in Washington be infonned by radio of your action in this case. 

3. Inclosed herewith is a form or action designed to carry irto execution 
the recommendation hereinabove n:a.de should it meet with your approval • 

2 	Incls. 
Beccrd of Trial 
Action Sheet 

. 
AM J. BACON 

lonei, J .A.G.D. 
nt Judge Advocate General 

Gell) 1, CT, 13 ~pr 1945} 
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U N I T E D S T A T E S 	 ) SERVICES OF SUPPLY 

)Trial by GCM convened at 


v. 	 . )APO 689, %- Post:rmster, New· 
. )York, N. Y. ·on. 20 November .. 

iPrivate John M. Gregal, 20547553i and.)1944. Dishonorable discharge,
Private Frank E. Hamelburg, 12036587,)total forfeitures, confine
both of _Medical Department (M & DS) . )ment at· hard. labor for JO 
20th General Hospital. )years ~t- U.nit ed States Dis

) ciplinary Barr~oks nearest 
) port of debarkation in the 
)United States. 

HOLDING by the BOARD OF REVIEW 
0 'BRIEN, VALENTINE and VAN NESS, Judge Advocates 

1. The record of trial in the case of the above named 
soldiers has·been examined by the Board of Review which sub
mits this,- its holding, to the .Assistant Judge Advocate Gen
eral in charge of the Judge Advocate General's Branch Office, 
United States Forces, India Burma Theater. 

2. Accused were tried on the following.Charges and Speci
fications: 

CHARGE I: Violation of 	the 9Jrd Article of War. 

Specification 1: In that Private John M. Gregal and 
Private Frank E. Hamelburg, Detachment Medical De
partment (M & DS) 20th General Hospital, acting
jointly and in pursuance of a common intent, did, 
at Digb~i, Assam, India, on or about 12 August 1944, 
with intent to do him bodily harm connnit an assault . 
upon Dr. S.N. Nandy, Medical Doctor,- Assam Oil Com
pany, by pointing at the said Dr. s.N. Nandy with a 
dangerous weapon to wit, a .25 caliber Mauser pistol. 

- 1 -· 
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Specification 2: In that Private John M. Gregal and 
Private Frank E., lirunelburg, Detachment Medical De- ( 
:partment (M &.-DS) 20th General Hospital, acting .. 
jointly, and in pursuance of a common intent, did, 
at Digboi, Assam, India, on or about l:.-3 August. 1944, 
unlawfully enter the dwelling of Mathias D. Rosario, 
with intent to commit a criminal offense, viz, . 
assault with intent to do, bodily ha.rm, therein. . . '. 	 . . 

Sp13cification 3: In that Private1John M. Gregal and Pri 
vate Frank E. Hamelburg, Detachment Medical Depart
ment (M &. DS) 20th General Hospital, acting jointly,
and in pursuance of,_ a common intent, did, at Digboi, 
Assam, India, on or about 13 Augt!st, 194.4, ~th in
tent to do.her bodily harm commit ·an assault upon
Belinda ·Rosario, by willf'ully and feloniously lift 
ing her up. 	 ,' · - · ', · : · 

Specification 4: · In that Privs.te John M. Grega! and P~i
. 	 vate Frank E. Ha.melburg, ,Detachmen't M19dical Depart:.. 

ment (M &. DS) 20th General Hospital, acting jointly,
and in pursuance ~f a .common intent, did, at Digboi,

. Assam, India, on or about 113 August 194.4, with in
tentr to do him bodil~ harm commit an assault upon.
Mathias D. Rosario,· by pointing at the said Mathias 
D. Rosario, and Pulling the trigger of a dangerous 
weapon to wit, a .25 caliber _Mauser pistol. 

( 
. ' 

_-Specification· 5: In that Private John M. Gregal:and Pri 
vate Frank E. Hamelburg, Detachment Medical Department
(M & DS} 20th Ge~era~ Hospital, acting jointly, .. end in 
pursuanoe of a common intent, did, at Digboi; Assam, . 
India, on or about 13 .August 1944, with intent; to. do · 
him bodily harm commit an assault upon'Sergeant Charles 
L. Joyner, by striking the· said Sergeant Charles L. · 
Joyner on· the head with a dangerous weapon to wit-, a 
•25 caliber Mauser pistol. 	 · 

Specification 6: In that Private.Johll M. Gregal and Pri 
vate Frank E.- Hamelburg, Detachment Medical DeJ?artment 
(M &. DS) 20th General Hospital, acting join'bly, .·and, in 
pursuance of a conn:non intent, did, at Digboi, Assam; 
India, on or about 13 August 1944, feloniously take, ·· 
steal, am carry'away Rupees 38/-, value of about $11.50, 
the property of Sergeant Earl R. Driskill. 
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Specification 7: In that Private John M. Gregal and Pri
vate Frank E. Hamelburg, Detachment Medical Depart
ment (M & DS) 20th General Hospital, acting jointly, 
and i:p. pursuance of a common intent,. did, at Digboi, 
Assam, India, on or about 13 August 1944, unlawfully 
enter the dwelling of Mg Nylen Mg, with intent to 
commit a criminal offense, viz, rap_e, therein. 

Specification 8: · In that Private John M. Gregal and Pri- . 
vate Frank E. Hamelburg, Detachment Medical Depart
ment (M & DS) 29th General Hospital, acting jointly, 

, and in pursuance of a CCIIllllon intent, did, at Digboi, 
Assam, India, on or about 13 August 1944, with intent 
to do him bodily harm commit an assault upon Mg Nyien 
Mg, by pointing at the said Mg Nyien Mg, a dangerous 
weapon to wit, a .25 caliber Mauser pistol. . 

CHARGE II: Violation of the 92nd Article of War. 

Specificatio.n: In that Private .John M. Gregal and Pri
vate Frank E. Hamelburg, Detachment Medical Depart-. · 
ment (M & DS) 20th G~neral Hospital, acting jQintly,
and in pursuance of a common intent, did, at Digboi, 
Assam, India, on or about 13 August 1944, forcibly and 
feloniously, against her will have carnal knowledge of 
Ma Chit Tin, Burmese woman (known in English as Sophia). 

3. The accused each pleaded not guilty to and were found 
guilty of all charges and specif'ications. There was introduced, 
as to Gregal, evidence of one previous conviction by special 
court-martial for violations of the 6lst, 94th and 96th Articles 

· of War and one by summary court-martial for violation of the 
6lst Article of War, and, as to Hamelburg, one by summary court
martial for violation of the 6lst Article of War. Each accused 
was sentenced to dishonorable discharge, total forfeitures and 
confinement at hard labor for the term of his natural life. The 
reviewing authority a-pproved the sentence's,. reduced the· periods 
of confinement to t~irty years, designated the United States 
Disciplinary1 Barra~ks nearest the port of ~ebarkation in the 
United States as the place of confinement; and forwarded the 
record of trial for action under Article of War 50~. 

EVIDENCE FOR THE PROSECUTION 

4. Mr. John A. Borah saw Privates Gregal and Hamelburg, the 
accused herein at the Digboi railway station early in the evening
of 12 August 1944· He had known Private Gregal about one year. 
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Both accused had been drinking, and had two bottles of whiskey 

with them (R. 10). They invited Mr. Borah to have a drink. Mr. 

Borah.told.accused that he had.invited, a Dr. Nandy to dine with 

him that.evening. Gregal said he knew Dr. Nandy and wanted 


·to see him, so Borah invited both accused to accompany him to · 
his quarters (R. 8, 9, 10). Dr. Nandy was there when they ar-' 
rived ·(R~ ·13),. They drank the two bottles of liquor, ate. and 
then the accused and Dr.·Nandy left (R. 11). Dr. Nandy walked 
a short distance with the_ accused, said "goodbye" to them, went 

- to his home .and prepared to go to bed (R. 14). About fifteen 
or twenty minutes later, the accused ca:me to Dr. Nandy's home 
and were admitted by' him. ·He gave them seats·and they talked. 
The accused wanted liquor.and Dr. Nandy told them that he had 

· none. ·Hamelburg went to the bathroom and after he returned 
Dr. Nandy went there to see if he had' left avtlndow or door. 
open. When he came back Gregal had a pistol in his hand. Dr. 
Nana.y asked if it wa,s loaded and, when told that it was, he· 
said, "What do you mean by taking a '!)istol in a friend's home?" 
Hamelburg took the pistol from Gregql, pointed it at Dr. Nandy 
and said, "You have got to get us a bottle, I need more drink". 
Dr. Nandy said, "Well, gentlemen, I told you I have no drink", 
and Hamelburg said, "You go.bring me a bottle or dr:l,hk or I'll. 
shoot you". Dr. Nandy then ran to the bathroom, closed the' 
door, and ran outside, saying, "If you, gentlemen, don't leave 
at once I'l~ call the police".· Shortly thereafter they left 
his house (R. 14, 16, 17). · · 

Mathias D. Rosario had a party at his bungalow in Digboi on 

the evening of 12 August 1944· Sergeants Joyner and Driskill, 

both of the 698th Military~Police Company, had been invited' as 

guests. At about 1800 hours the accused came to Rosario's bunga

low. Rosario had known Gregal over a year. · Rosario told the · 

,accused he was having a party and that they would have to leave • 
.They left in ten or fifteen minutes (R. 18, 19). .After. the party·, 
Rosario, his wife ·and child went to bed in the drawing room and 
the two sergeants occupied a bearoom (R. 24). ·Two British o:r
fi.cers, who had sought sleeping accommodations for the night, 
were in the dining room (R. 24, 25). At about 2400 or 003Q hours,. 

· Mrs ... Rosario felt "someo'ne ra~sing ffiei/ up by the legs" (R. 24) ·. 
or .":picking up ·, ffie£7 legs" (R. 25). He did not shake her (R.25l • 
A lamp was burning on the table (R. 20). She ~uke up her hus
band and ran to the room occupied by the British o:t'ficers (R• 25)~
Rosario saw Hamelburg standing in the room and grappled with him 
(R.: 19). He also saw Gregal put a :pistol through the bars o:r 
t~e window and. point· it at _him (R. 19,. 21). After wakin~.. the 
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British officers, Mrs. Rosario returned to the dining room 
, sa.w Ho.melburg in the room and Gregal pointing the pistol at her 
· husband through the window, nnd heard the pistol clicking. She 

v.:a~ afraid and ran into the bathroom (R. 24, 25). Re.melburg
tried to run away but fell on the steps (R. 2l)·and Rosario 
fell on top of him (R. 19) •. Gregal then hit Rosario on the head 
with the pistol {R. 19). Sergeant Joyner heard Rosario calling
for help and tried to go to where he was but someone hit him 
over the head. He was ~nable to recognize anyone (R. 29).
Sergeant- Driskill was a¥J-akened by someone crying out "Get this 

·man off of me, he is killing me". He saw an unidentlfied per

son come out from behind the door and strike Joyiier, who had 

run out of the door first, on the head. Driskill stepped back 

tried to find something with wh~ch to protect himself, and by ' 

that time the intruders had gone (R. 30)~ Sergeant Joyner was 

treated by a medical.officer on 13 August for head wounds that 

were described as characteristic.of those inflicted by direct 

blows from a blunt-edged instrument. (R. 27) •. 


. . 
- Driskill identified ExhiPit P-3 as· a wallet belon~ing to .. 

him and bearing his name (R. 30). He stated tb.a.t lie knew he 
had it in his pants pocket when he ·went to bed on· .the night· in 
question but "didn't check it" (R. 32). The wallet 'then con
tained thirty-eight rupees, which, . he believed·, were ms.de up of 
three .10 rupee notes, one ·5 rupee ·note, ~end the rest i.n one 
rupee notes {R. JO,. 31). He missed•the wallet when he put on 
his :pants after. the disturbance.·(R. 31, ·32) • 

Ma Chit.Tin, otherwise'knoWn as Sophia, is a Burmese woman, 
the wife of Mg Nyien Mg, hereinafter referred to as Mg (R. 39).
She' went to school in Rangoon, speaks English, was married to 
Mg in 1941, and is a child nurse {R. 49). · She was introduced 
to Gregal· in May by one Mohamood in the latter's quarters edjob1.
ing her own { R. : 51) , and saw him on only one other occasion when 
she ..r.eturned to her quarters from work and found him lying drunk 
on her bed (R. 43~. Her husband was ~resent at both times. She 
never saw Hamelbl).rg before 13 August (R. 52). During the early · 
morning hours of 'that date, she heard someone knocking at Mohamood 
quarters, then at her front door. She and her husb.and did not 
reply. · The front and back doors were locked and there were bars 
on the windows (R.,47). She next saw Hamelburg at the back·window 
He pointed a· pistol through the window and· said, "You see this; 
you see this gun; you open the doo~" (R. 40). Mg opened the " 
front door {R. 54). Hamelburg entered f'irst, carrying a glin, and · 
wns followed by Gregal who had a handkerchief tied on his face. · 
Hamelburg·took Mg into'an adjoining room, gave the, pistol to 
Gregal and told him to guard W..g. Hamelburg then told Sophia to 
pick up her child, who was sl~eping, and give it to her husband 
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in the next room. ·when she did this, Hamelburg pulled her into 
the bedroom where, she stated, be made her take off her clothes. 
He thought she was too slow in doing so and·twisted'her hands· 
and legs and made her lie on the bed. He had a stick about a 
yard long and a table knife. He said, ~Don't you shout or 
speak to· your husband". He then started to have intercourse with 
her.· While having intercourse, he had the knife on one side 
and the stick on the other (R. 41). She testified as follows: 

"He said, 'you. see this?' 'If you say anything I a:m going--' 

knife like that". (R. 45, 46), and, "I was frightened, .I don't 
know what to do, I was afraid·they would kill my husband· and 

child. My eyes were all the time on my child and my husband. 

When they go to my husband I am-all the time watching them" 
(R. 44). When'Hamelburg finished his first act of intercourse, 
he said, "You will have your intercourse with ·Johnnie too, 
if you say anything I'll shoot" (R. 50). He also threatened 

.. to shoot her, her husband ahd baby if she spoke to her husband 
(R. 41). She begged him not ·to do so but to do what he liked 

to her, and she explained that her husband did not speak Eng

lish or Hindustani and asked him to speak to him through her 

(R. 41). Hamelburg went into the next room and she followed 

him to the door. He started to change his clothing in front 

of Mg and told Gregal, "You go in and have your time ·with her" 

(R. 41). Gregai said, "Comeon, you go in and have intercourse 
with me". ·He pulled her to the bed (R. 46) and had intercourse 
·with her (R. 4i). He had the stick and knife but did not hit 
or threaten her (R. 50). After resting, he performed/another 
act of intercourse, then went to the adjoining room. Ham.el
burg said, ".All right, I am going to have another one. You , 
take this gun and keep this gun right on him". Gregal then 
guarded Mg, and Hamelburg had intercourse with Sophia (R. 41). 
When he finished he wiped his· penis in her hair (R. 42). He 
said, "Now we are going away, you better not report this to M.P., 
nor your boss.- If you do report this we are coming back in a 
week's time and we'll shoot the three of you" (R. 42). They 
went into the next room and Hamelburg wanted a drink of water. 
He held the cup with his shirt tail. Sophia asked why and he 
replied that he might ,leave :Hngerprints. She said, ~That's 
all right, I won't do anything" (R. 42). When·the prosecutrix 
was asked on cross examination why she did not put up any struggle, 

.she 	replied, "I made my mind up I wasn't going to get myself hurt,. 
if I struggle or say, anything I get the pain and at the same . 
time he would do it" (R. 51). She denied that she had ever had 
intercourse with any American soldier before, that the accused 
ofXered her any money, that she had cooked food in her rooms for 
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.American. soldiers or gotten girls for them·(R. 45), Mg testi
fied one or the accused pointed a pistol at him while the other . 
was ~n the next room with Sophia. (R. 54); ·When asked why he :
didn. t help his wife, he stated; "Because I was afraid that I 
would be shot at with the pistol, and at the same' time I didn't 
mind it I did, but I was worried· about my wife and child that's· 
why I didn't get up and h_elp" (R. 56).. ' 

:· Dr. N. Chal1ha~ .a woman doctor who has practiced in India . 
·since 1939 and :1s a gr.aduate of Calcutta Medical College, examin
ed Sophia on-13 August·.1944. She found the latter's· private 
parts were tender and had abrasions which, in her 'opinion, were 
caused bY, f?~cible intercourse (R. 37, 38, 107) • 

.""' . ,/· ) . . 

Sergeant Raymond·Holden, 698thMilitary Poiice Company, and 
two other military police, answered a call to Digboi on 13 August.
He found the accused Bleeping on the porch of the railroad sta
tion.' 'When awakened, they said they.had been stuck in Digbo1 for 
the night. .When asked if they knew anything about a woman being
raped, they said no but that they were around a cottage and had. 
intercourse with· a woman. The· military police and the ·accused · 
then went to Sophia's cottage. {R. 59). She was in the yard and 
immediately pointed to the aocus.ed and said, "That's the. two men 
that had intercourse with men (R. 60). The sergeant got the · 
accused out of sight and, after talking with Sophia, asked Gregal
what he had done with the gun. Gregal produced the gun and 
holster from under his shirt and gave them to .the sergeant, who 
later delivered them to Lieutenant Fox. Holden stated that ao~ 
cused's statements to him were voluntary, that he did not force 
them to make any statements (R. 62). 

Lieutenant Floyd w. Cox, Assistant Provost Marshal, con
ducted an investigation at Digboi on 13 August (R. 66). He saw 
Exhibit P~J," the wallet identified by Sergeant Driskill as his 
own· lying in the rear of Ma Chit Tin's quarters. He also 

' ide~tified a pistol, cartridge belt, cartridges and holster·as 
hav~:ng been delivered to him at ·Digboi,. on 13 August, by Sergeant
Holden. The pistol, a .25 caliber Mauser automa~ic, was received 
in evidence as Exhibit P-8 (R•. 66). Private Edwin Garl identified 
a pistol 'wb.ich'was not marked for identification or otherwise 
described but presumably was Exhibit P-8, as one belonging to 
him and loaned to Private Gregal, together with ~ome cartridges, 
on lO·August 1944,and not subsequently returned (R. 7, 8). 

' 
Sergeant Stephen R· Turk, 240th Military Police Company, 

was-on duty on the morning of 13 August at the stockade where 
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Gregal was con.fined. He let Gregal out of' one of the solitary 
confinement cells and put him to work, then returned to the cell 
to check· it. ·He found three folded 10 rupee. notes, one 5 rlipee ' 
note, and three 1 rupee notes on the floor of the cell (R. 33). 
He placed the .notes in an envelope in the safe (R •. 34). The 
envelope and contents were received in evidence ~s Exhibit P-4 
(R. 34). "He testified that prisoners were ordinarily searched 
when brought into the stockade but, in same cases, when they 
were drunk and came· in at a late hour they were placed in a. 
oel'l and searched the next morning•. He was not on duty.When 
the accused were confined and has no knowledge whether they were 
searched (R. 35).. · ' . , · 

5. The prosecution offered in evidence two statements sign
ed by Hamelburg (Exs. P-7 and P-12) and two signe·d by Gregal
(E:x:s. P-10 and P-11). .The defense objected to the admissibility
of Exhibits P-10 (R. 68) and P-11 (R. 71) on the ground that they 
were made under duress but announced that it bad no similar ·ob
jection to Exhibits P-7 and P-12, which were received in~evidence. 
After examination of' several witnesses called by -.the prosecution · 
and the court, and after Gregal ha~ testified with respect.to 
his statemen_ts, .the objection to E:x:hipi t P-10 was overl"l:lled (R.10'5)
and that to Exhibit P-11 sustained (R. 115). 

The evidenc~ pertaining to the admissibility-of' the men

tioned statements may be summarized as follows: 


I . 

The accused were afun..itt~d to the stockade at about 1130 
hours, ·13 .&lgust (R. 112). First Lieutenant .Archibald Howell, 
C.M.P., Assistant Provost Marshal, who was investigating ,the . 
case, told the ser.geant in charge to keep them sep~ated so they
could not talk (R. 101). They were placed in solitary confine
ment (R. 86, 110) in brick cells approximately five f'eet·high;
five feet long and two feet wide (R. 75, 92). The cells are 
referred to by various prosecu~~on witnesses as "sweatboxes" or 
"b.oxes" (R. 64, 68, 94, 103). There were no beds in the cells 
(R. 9J) •. Gregal was released from his cell at· about 1300 hours· 
in order to go to work under guard. Hamelburg ·remained in his 

-	 cell (R. 113). During the afternoon Gregal had trouble with 
the guard. Sergeant Turk heard him swearing and tol~ him that· 
'!,/yoJ[/ better go to work and take it. or we '11 just pick. on .[Yo~7 
and make it miserable for [You]" (R. 96). Gregal kept saying,
"Don't bother me; don't bother me" (R. 97) •. Lieutenant Dennis, 
the prison officer, had a conversation with Gregal while the 
latt~r was working. Gregal said that he had a hangover and would 
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not be able to work~ and Dennis told him. to get some aspirins or 

go into sol.itary ~onflnement. He .:finished out the day working

and was returned to the cell at 1700 hours (R. 99). Hamelburg

had been in a cell while Gregal was working but was released. · 


vf'rom it at 1700 hours and. placed in the stockade proper (R. 11.3) 

Gregal!s OQn:f'inement .in the solitary _confinement cell was recom

. mended by Star~ Sergeant Merle· James, who was on duty in the · ·. 
stockade,. and was authorized by the assistant prison offi'cer, 
Lieutenant Mackin (R. ·112, 11.3)~ When asked if this was done 
in order.. to ke~p the acoused separated, Sergeant James replied,
"Yes, and also disciplinary action because of back talk to a · 
sentry and :myself'"(R. 111) ~ . The prison officer testified that 
he had no records to show how long Gregal was in the sweatbox 
or what di et ~he was given during that tiple ( R. 90) ,. and he denied 
tha.t Gregal was confined as a punishment measure {R. 87). Ser~ 
geant James testified that Gregal·was not given a.Iiy food during
the day of 1.3 August. He did not know whether Gregal was fed 

·that night •.. He was given bread and Wa.ter the next morning (R.114).
He was kept in the "sweatboxn·.for three or four days until the 
investigation was completed (R. 111). During that period he. 
was give~ a "punishment diet" consisting of eighteen C1Ullees of 

_.bread and two canteens .of water daily (R. 97, 111). · .. · 

... Lieutenant Howell .questi<;med Gregal on 1.3 .August, prior to 

the time the accused were :placed in confinement, at, a place . 


·designated as Traffic Control Station No. 1 (R. 104). Referring 
to Exhibit P-10, Howell testified that "All I did was give him· 
a preliminary ·examination to see if I had the right man, then 
I questioned him a ~ittle :further and typed the statement up and 
explained his rights under the 24th Article of War, and he sign
ed it" (R. 104) •. Howell transcribed the statement in longhand 
on 13 August had it typed, and Greg~l signed it on 15 Augus~
(R•.-104~ 105J •. Howell iilade no threats to Gregal on the morning
ot the l.3th and Gregal did not object to signing .the statement . 
on the 15th/(R.·105)·. 

First Lieutenant Floyd w•.Cox, C.M.P., Assistant -Provost 
Marshal, administered the oath to Gregal when he signed Exhipit . 
P-10. He stated that he interviewed Gregal in his office, tpat
Exhibit P-10 is the result of the intervi~w, that the. statement 
was prepared in his office, that Gregal signed the statement 
within one hour after the conclusion.of the interview, that 
Lieutenant Howell and Gregal were in his office while the state
me~t: was being prepared, and that he had.been told Gregal had 
been irt:the sweatbox•. He further testi~ied that Gregal was 

·warned of· his rights under the 24th Article of War, that he read 
,·· , ,,.. . .. .... 
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the statement before signing it, and that he v.ras not threatened 
or promised any reward or remuneration. He expressly denied 
threatening to put Gregal back in the sweatbo:x: if he did not 
sign (R. 68, 70). · 

According to the testimony of· Lieutenants Howell and Co:x:, 
the statement signed by Gregal, dated 16 August 1944, and marked 
Exhibit P-11 for identification but not received in ·"'evidence, 
was recorded in pencil by Lieutenant Hov:ell in the prison office 
at about 1100 hours and signed by Gregal at about 1500 hours 
(R. 72, 103). Gregal was warned of his rights under the 24th 
Article of.War {R. 71) and was told that if he didn't.want to, 
he didn't have to sign (R. 102): . He was not threatened or 
promised any reward or remuneration (R. 71).. Gregal was in the 
sweatbox from the time Ho·well recorded the statement until it was 
signed (R. 103). ' 

The following is an excerpt from the testimony of Lieutenant 
Howell (R. 103): 

"Q.: Before you started questioning Private Gregal 
about anything concerning this matter d5.d you 
warn him of his rights? · 

A: 	 I questioned him.at the Traffic Control Station 
Number 1 to find out if he was involved in this 
case. At that time I didn't warn him of his 
rights under the 24th Article of War, I just 
wanted to find out if he knew anything abou~ it. 

Q: 	 But all the testimo~y that is compiled in the 
statements marked 10 and 11 for identification 
purposes, before that was given, was he warned 
·of his rights?

A: 	 He was." 
' Lieutenant Cox administered the oath to Hamelburg before 

he signed Exhibit P-12, dated 15 August 1944· Lieutenant 
Howell was present· (R. 100). Ha.~elburg read the statement be
fore he signed it, was warned of his rights under the 24th 
Article of War, and was not threatened or offered any reward 
or remuneration (R. 74). ' 

The only evidence as to the circumstances under which 
Exhibit P-7 was made appears in the testimony of Technical Se.r
gea.nt William p. Foley, Investigation S~ction, 15Bth Milttary 
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Police Company· (R. 62-64) •. The statement was sworn and sub
scribed to_ before Lieutenant Dennis, Prison Officer, on 21 , 
.A.ugu~t 1944° Foley went to the stockade and spoke to Lieutenant 
Dennis who sent for Hamelburg. Foley did not know whether.. 
Hamelburg was in the sweatbox (R. 64) •. Hamelburg was warned of 
his rights under the 24th Article of War and signed the state
ment voluntarily (R. 6J) •. 

Private Gregal, after being warned or hi.s rights (R. 76}, 
~lected to testify under oath as to the statements in question. 

· He stated that Exhibit P-10 was taken by Lieutenant Howell at 
about _0900 hours, 13 August, approximately forty_-'five minutes 
arter they ~~re picked up at Digboi. It was signed after he 
was confined. Hamelburg was in another tent with Lieutenant 
Cox. He and Hamelburg had orders not to talk to each other· 
after they were picked up. He was placed in a solitary con- . 
finement cell.in the stockade. He could not stand up in it. 
Lieutenant Cox asked the sergeant of the stockade if the.re. was · 
any way the accused could be kept apart~ ·He had an argument
with the guard and Sergea.D.t James the first morning When Ser
geant Turk took him out to work. He told James he wanted to eat 
before going to work, but didn't say he wouldn't work.· .He work
ed that afternoon about fifteen feet from the sweatbox and was 
returned to it about 1600 hours. He was not returned to it be
cause he would not work. Sergeant James told him it was an or
der from the Provost Marshal's office. This was the only day .he 
worked. He was given one canteen of water and a half loaf of . 
bread at 0700·hours and a canteen of water at 1900 hours. He . 
was released from solitary confinement on Thursday (17 .August} •. 
Lieutenants Cox and Howell told him on the 13th-that he-wculd go
hack in the sweatbox until he gave a statement. Gregal stated, 
"I couldn't remember saying such.a thing or doing such a thing . 

·and then they-would tell me I did, that 'people already s_aid that 
we did, and they told me that Private Ha.melburg had already Il_l.8.de 
his· statement saying that I did this and I· did .that" (R. 83). 
He signed Exhibit P-10 because he wasn't to be let out until he · 

, signed the papers •. He did not sign it voluntarily. Exhibit P-11 
'was taken in penciL They kept coming to the cell three or ._ 
four times , on. the first day and on the second and third day~ ,. 
they took him to the prison office. The statement·was not made 
as a whole but was secured over a period of three days. Lieuten
ant Howell asked some questions and Lieutenant Cox asked some. 
He was in the office when he signed the statement but was in, · 
the. sweatbox when the pages were initial~d. He initialed it 
to indicate that it was all right to cross certain things out./ 
He was questioned for an hour or less on t~e afternoon of the 
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. day he was admitted :and on tl\e second and third days. He was 
returned to the sweatbo:x: af'ter each questioning. He read each 

·statement before he signed it •. He was in solitary for two .days
after ·signing. :the last statement_ {R. 76-86) •. , · · . . · 

. ·~Exhibit P-10 bears Gregal's signature and ·that of Sergeant 
·Foley as witness and ·was sworn to on 15 August 1944 before Lieuten
, and Cox. - It reads as follows: · 

"Having been read AW.24 and his rights thereunder· 
duly explained to him, Pvt·. JOHN M. GREGAL, 20547553, 
20th Generai Hospital, deposes as follows: · 

' .· •. . . - ' ; : ·. ·. . 

.. My ·name 1~ PVt. J"OHN M. ·GREG.AL, ~0547553, 20th General 
Hospital. Myself' and Frank Ham.elbuig lef't Ledo at approx
imately 1700 hours with plans to visit Digboi. We had two 
bottles of' beer. I also had a .25 Caliber Ma.user Pistol 

· and holster. Upon arriving in Digboi we purchased one quart
of Country Gin at Railroad Station, then went· over to a 
tea stall and bought some soda. About· 2100 hours we left 
the tea stall, thence, we .Proceeded to Bungalow #[$3. Upon:
arriving we were feeling·pretty good. We knocked on the . 
door of a native woman whom I knew; her husband opened the· 
door. I asked for M:ahamood, they stated he didnot.live. 
there anymore.· Frank made for intercourse with Sophia and 
I was in adjoining room 'vith her husband. I had my pistol
in the holster, her husband acted scared so I pulled the. 
pistol and waved my hand back and forth and told him that 
I was not going to harm him. Then Frank called me and. to~d 
me to go into the other room which I did.· . Frank asked ~or 
my pistol and I gave it to him. r·walked into the room. 
where Soplri.a was and she was laying on the bed with a slip 
on. She greeted me with 'Hello' then I sat on the corner. 
of' the bed. She said, 'If you are going to tuck, let's· · 
tuck.' Then I proceeded with my intercourse. After finish
ing I put on my pants ·and shirt and she said,, "'Come back 
Monday at seven o •clock, my husband is working.' Then 

. ·· Frank. and myself left the scene and walked to the Railroad 
.Station. We went to sleep. Then an M.P. Sergeant woke us 
and asked us our names, and we told.him. We got in· a, truck 

·under orders of the M.P. Sgt~, and a British civilian drove 
us· to Bungalow SJ. ·we sat beside the building until we 
were taken to Ledo. · 

'Q,UESTION: Have y9u had intercourse with this woman before?.· 
t ... ). 

'ANSWER Yes, ·I have f'our•or five times. 



• WAR DEPARTMENT 

B.RANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
WITH THE 


UNITED STATES FORCES INDIA BURMA THEATER. 


Q.UES'!'IO~: .Who witnessed the intercours~ before? 

ANSWER 	 Frank Hamelbuig and some other fellow f~om the 
14th Ey-ao. 	 . · . · 

· Q.UESTI ON: Did you ever :pay this woman? 

ANSWER 	 No, I ~aid this fellow, Maham.cod, 30 Rupees., ' 

QUESTION: 	 Were you ever at her quarters :t?or·· dinn:·er. If' 
so, who was present? : 

ANSWER 	 About t!JO months ago, Theodore Carlson, ·2.0th · 
General Hosp.: Charles Moran, 15lst Med. Bn.: 
a fellow nicknamed, Lamb; Sophia; her husband· 
Mahamood; a Khasi woman, Mahamood's wife· and' 

; ililYSelf'. Lamb had intercourse with the Khasi 
so did Moran; at BU.rmese'house which is in· the 
same building. Moran said·he,woµld pay of'f for 
me as I did:•.nt have any money~ 

. ' 
Further the deponent sayeth not:" 

' i 	 '·-. 

' ,' . 

Exhibit. P-12 was sworn· to by.·Hamelburg before Lieutenant 
Cox onl5 August 1944·and bears the· signatures of Sergeant 
Foley and Lieutenant Howell as witnesses. It reads as follows: 

. . ' I ! J ~ ''\ I . '• 

"Having been read AW 24 and his r!ghts th<:)reunder duly 
explained to hi$, Pvt. FRANK E. HAMELBURG; 12036587, · 

.'20th General Hospital, deposes as. follows: 

My name is 	Pyt. FRANK E. HAMELBuRG, .1:2036587,. 20th. ~ 
·General Hospital. At about 1600 hours; 13 August 1944, · 
Pvt. Gregal and myself left the .20t:tl General Hospital ·area 
on pass~· .. we went to Digboi to· see. "Mike .Rosario•.~. We . · . 
stayed, at -his home and had a few drinks and ·something to _ 
eat~ Then Mike said he was expeoting company.· :I· got a . 

·quart of' whiskey :from him, then Gregal 'and myself ~left •. · We 
went to the railroad station and drank our liquor. By -. 
this.time we were feeling pretty good so we started wander

. ing around •. We then bought two (2) more bottles. 9f liquor
from· a native near the railway station. We started drink- . 
ing again. We went to sleep in the railway station and did.. 
wake up about 0100 hours. We then ~inished the remainder 

·of one (1) bottle·, by· that time we were feeling .very good 

·.. :again. We then· went back to 'Mike's' house. I ·went in the 


· house and picked up somebody. I did not know it wa~ his . 

. \ 
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.wife •.. ·At that time· someone grabbed me. and· we started to • 
, 	right," e-v:erybody in the house woke up and joined. the fight.

I ·remember somebody laying on top of·· Johnnie, then I start 
ed to punoh·and kick until Johnnie was free. We then left 
Mike's house. I'do not remember if we went direct to.the 
quarters of Ma Chit Tin. · I dd remember walking there. 
When. we got .to the house Johnnie knocked on the door and 
called her by her first ·name. She said,·."What do you want, 
Johnnie, it is late.' We kept knocking on the door:a.nd · 
finally she opened it. We went inside, her husband and 

· baby were in the next room. .I started talking to her 
about an intercourse. She did not want it because.her 
husband was there. I told her I would 'give her 'Buccachi 's '·· 
She said, 'No.• Johnnie went into the other room to keep
her husband busy so he would not come out. I told her that 
her husband was talking to Johnnie and it would only take 
a minute, and I'd give her plenty of Buccachi's. When I 
finished intercourse.. she whispered,· 'Buccachi '. Then I 
told her when Johnnie gets finished. Johnnie came out 
and I went into the other room. I started playing with· 
the baby and talking to her husband about: how nice the baby
looks, and that Johnnie was an old friend .of his wife; 
they were just talking. I kept looking in the next room 
to see when He was finished. When Johnnie was finished I 
said, 'Let's get to hell out of here,' and she started ·yell 

. ing for the money.· I told her to fuck herself. We then 
left and-went out. We went to Digboi station and went to 
sleep. Someone ·woke us up when we were laying on the table •. 
We got up and went over to a bench and layed around on the · 
benoh until the M.P.'s picked us up. Johnnie had a gun Yrhich 
he carried ·in a shoulder holster. I seen the gun but it ' 
was not taken out of the holster during the night. When 
I went on pass I had about Rupees 20/0/Q. I do not know 
how much money Gregal had in his possession. rh.e liquor 
cost about Rupees 8/0/0 per quart. I took the bill fold· 
out of the pants pocket of someone pants at Mike's house. 
I do not remember what I did with the papers. I took them 
out and thr~w them away. I had no reason for taking the , 
bill fold, it was just some crazy notion. , 

Further the deponent sayeth not:" 

Exhibit P~7 was sworn to by Hamelburg before Lieutenant' 
Dennis on 21 August 1944.and bears the, signature of Sergeant
Foley as a witness. It reads as follows: 
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' \ ' 

. Having been-duly warned that anything I say may and/or wi11 
be used against me in the event of Courts-Martial ·and · 
~newing that I may elect to remain silent, I, Fr~lt E. Ham
elburg, Pvt_., 12036587, 20th General Hospital, hereby make 
the following supplemental statement to Tech. Sgt. William. 
P. Foley,. Investigation Section. · · . · 

QUESTION: . What did you do.with.the wallet you stole from 
Mike Rosario's.house? · · . 

ANSWER : · I put it in my back pocket and when the Lt. was 
questioning the woman I threw it behind the 
house. · 

· Q•. What did you do with the money? 
A. I don't remember what .I did with the money. I might

have spent it or threw it away. 

Q. How· much money was in the wallet? 

A.' I don't know how much money there was. 


In making th·e abov1:1 supplemental statement I have not been. 
placed in any fear, nor have I been subjected to duress of 
any kind. · I have made the above supplemental statement 
entire.ly of my own volition without being promised or of
fered anything. I have read this entire document in the 
presence of Tech. Sgt. William P. Foley, ·Investigation
Section. · · _ · , · 

Further deponent sayeth notn. 

EVIDENCE FOR THE DEFENSE 

o. Privates First Class Theodore·Carlson (R. 116), Howard 
Stockett (R. 135), John s. Cyran {R._ 137), Charles O. Moran (R. 
143), Technician Fifth Grade Clair J. Franks (R. 131), Corporal
Virgil Lamb (R. i4l) and Private Ralph Vanderground ,(R. 124)
each testified that they visited Sophia's_quarters on various 
oc~asions for the purpose of obtaining food, liquor and sexual 
intercourse. : Carlson stated that two women came while he ~-as 
there, that S.ophia took part in a discussion as to how much 'they · 
should be paid~ that he paid Rs 25 for having intercoµrse with· 
one of ·the women that Gregal had intercourse with another woman, 
and 'tha.t he did ~ot have intercourse with Sophia or know of any
one else doing so· (R. 117-124). Vanderground stated that he· 
a~ked Sophia to get a Kb.asi_woman for him and that one Lome. . ·' 
went after her,· that he had intercourse with the,Khasi woman but 

; ·' 

- 15.

http:entire.ly


WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL ,
~296). WITH THE 

UNITED STATES FORCES INDIA BURMA THEATER. 

not With Sophia, that Sophia's husband was usually pre~ent and 
tried to contact the Khasi ~~man for him, that Sophia told him 
of being the paid mistress. of an American tourist at Rangoon 
when she was eighteen years old- (R. 124-131). Franks testified 
that he has known Sophia about one year, that he had intercourse 
with her and other women at her quarters, that.he paid her.' 
Rs 10 (R. 131-135). Stockett stated that.a.Burmese man who 
lived next door usually went after the women, tha·t he usually
paid the·women for having intercourse with them but that he ~aw 
Sophia take the money from the women, that he didn't have inter
course ·with .Sophia (R. 135-136). Cyran stated that he visited 
Sophia's quarters twenty-five or thirty~five times, that So~hia 
or her husband obtained women for ~im, that h~ had intercourse 
with them in quarters next door to Sophia's but in the same 
building, that he paid Sophia or the women, that Sophia took . 
the money from the women, that he did not have intercourse with 
Sophia (R. 137-140). Lamb testified that Sophia sent her hus
band and another man to get gi::rls with whom he had.. intercourse 
(R. 141-14J). ~oran stated that Sophia sent a man after~girls,
that he had intercourse with Sophia twice and paid her Rs 20, that 
he did not have intercourse With other girls (R. 144~146). · 

The accused, having been advised/in open court of their 

rights, elected to remain silent (R. 147). · 


7. In Exhibit P-10 Gregal·stated, in subst~nce, that he 
·.and Hamelburg went to-Sophia's cottage at Digboi and had inter

course with her. He further stated that he had had intercourse 
with.her previously and he indicated that she was a prostitute.
So far as the statement discloses, Sophia entered into the act 
freely and voluntarily. The, facts-- stated, if 'true,· would estab
lish or tend t_o establish the i innocence o:f th~ accused of the . 
crime of rape. The statement is, therefore, exculpatory in nature 

-and, in the opinion of the Bo~rd, constitutedan'admission · · 
against interest and not a confession (See Sec.· 581, Wharton's. _ 
Criminal Evidence, 11th Ed.; CM 141755, .Sec. 395(10), Dig. Op~, 
JAG ·1912-40). As an admission, ·it was admissib,:J.e; in .evidence . 
without any showing that it was voluntarily made, ·e_xoept that' .. . 
the court, in the exercise of its discre'tion;· might exclude- it , , .. 
i:f' it. should be shown that it was procured by means of such' 
character that the accused may have been caused·to make a false 
statement ,(Par. 114b, MCM, 1928). In this connecti-on, it.ap- · ·· 
peared from the uncontradicted· testimo~y'that Exhibit P-10 'Was 
bas~d on an oral statement made by Gregal prior to his confine-.· 

. ment and in response to questioning by Lieutenant Howell. Al
.: _though .'G.regal :was not then ·advised of his rig!J_ts under the 24th 
· :\Art'i9le of War, ther.e is no showing that any coerciye means or 

·... 
16 ..:..-'. 



.WAR DEPARTll!ENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
• WITH THE 

UNITED STATES FORCES INDIA BURMA THEATER. 

other wrongful inducements were employed. It is true that he 
signed the statement after he was confined in the sweatbox. How..: · 
ever, he was-warned of his rights bef'ore signing and, in any 
event~ the imputation. of coercion whi~h may attach to the sign
ing doeg n"t necessarily reflect 'on·· the truthfulness of the · 
statement itself. Apropos o:t: the lattel!, it is significant that· 

' the accused bE!,d previously made to Sergeant Holden an apparently 
spontaneous statement in effect admitting what is stated.in . 
Exhibit. P-10. The· court carefully inquired into all the circum
stances under which.Exhibit P-10 was obtained and had the benefit 
of observing Gregal on the. witness stgrid. In view of all the 

·facts, and.w1th:due regard for the judgment or the oe>Urt, the 
Board of Review can not properly say that the court abused its r 
discretion in receiving the mentioned·exhibit in evidence. 

' ' ' • : • I:. , •· ' , , ' • ' ~ ' '\' _ ' ' • • l • • . '. , • ' •" , • ' 

( Gregal Is. statement of 16 August 1944, which was marked .• Ex
hibit P-11 for purposes of. identification but was not reoeived in 
evidence'. is a complet'e confession as to several ot. the offenses 
alleged. It clearly appears that it was made while.Gregalwas be
ing confined in the sweatbox·under conditions strongly militating 
against its voluntary nature, and the defense objection to its' 
~dmission was properly sustained•. · · 

- ~ I. 

, Exhibit P-12-;- dated 15 ·August 1944, and EXhibit P-7'-. ·dated· 
21 ~ugust 1944.~ contain confessions of guilt' as to. several of the .. 
offenses alleg.ed and adlilissions ·as to others. Except. for. the evi
dence to· the. effect that· Hamelburg was warned J)f. his rights before 
signing, there is little. information of. record as to ,the· circum
stances involved ,in the, me.king of these statements, ,and it is · 
doubtful. that the' court would have been ·justified in receiving . 
either of.them: in.evidence solely on the basis of the foundation 
lai.d. However, it should be noted that ·when Exhibit P-7 was '·· 

,offered in evidence and an objection as to its identification 
had been properly overruled; the defense counsel e~resslf stated 
that there was·no other objection to its admission.(R. 63). Similar
ly,. when Exhibit P-12 wa~. offered~ accilsed's counsel stated; "No 
objection on this statement" .(R. 71+)~ . Par~graph 1260 of the Manual 
provides, in pertinent part, t~t, f •• 

fill . .~ ~ ; , ,.: ~ - - . . • \ • . 

"*~*if' it clearlyappee.rsthat the defense or prosecu
. tion understood its right to object, any clear. indication on 
its part that it did not desire to .assert that right :may be 

· ,.. regarded as a waiver of' s~ch,.object~.~n"•.·. .· . . 
. ·• • , i \.· ,_': ., • 

It· is believ~d .that this rule is ··applicable as to Exhibits. 

P-7- and P-12, that is, that the_·statenu~nts ·by. ,the ,defense 

that· 1;t had no objections clearJ.y indicate : a desire . 1 


not to-assert its ,right to object and may be reg~rded as a .wai.ver 

thereO-f. The. defense; manifestly underst-ood its right to ob Ject,. 


- 17 

http:alleg.ed
http:stated.in


WAR DEPARTMENT 


BRANCH OFFICE: OF THE JUDGE' ADVOCATE GENERAL 

WITH THE 


UNITED STATES FORCES INDIA BURMA THEATER. 


f'or it esse:rted. objections to Exhibits P-10 and·P-,1.1 on the 
ground thc.t they he.d been obtained through coercion. Exhibits 
P-7 and P-12 are competent on their f'sce c•nd there ii:. no clear 
sl'otvin? or convincing inference the.t they were inrproperly ob
tained. To the contrary, Hamelburc; 's a.cknovvledgment in the 
mentioned statements to the effect th2.t te bs.d rec.d Article of 
War 24 e.nd tbat his rit;hts thereund.er hrd been expleined is 
evidence, although not conclusive, that the confessions were 
voluntl'iry (Pe..r. lll~a, I\~CM, 1928). In view of the evicience 
:poi:r_tfng toward the-voluntary nature of Exhibits P-7 and P-12, 
and the lack of evidence to the contrary, the Board does not 
believe that the announcements by the def'ense that it had no 
objections to the admission in evidence of the mentioned ex
hibits mi:;y properly be considered inadvisable or that the court 
abused its discretion in tree ting such announcements as waivers. 

In receiving Exhibits P-7, P-10 and P-12 in evidence, the 

court was properly instructed that the confession or admission 

of one accused is inac.missible against the other (Pc..r. 114c, 


. MCK, 192 8) • 

8. There is evidence that the accused had been drinking 
and it may be inferred that they were drunk. however, there is 
no evidence, nor we.s it urged as a defense, that the accused 
were so drunk as to be unc>,ble to enterte.in a specific intent as 
to those offenses alleged of which specific intent is a necessary 
element. To the contrary, the evidence as a whole indicates 
that they w~re ~ble to entertain such intent. 

9. a. Specif'ica.tion 1, Cliarge I '(assault on Dr. s. N. 
Ne.ndy with intent to do bodily ha.rm with a dangerous weapon, to
vrit, a pistol): The uncontradicted evidence shows that the 
accused \\·ent to Dr. Handy's home in search or liquor. While 
there, Gregal produced a pistol and told Dr. N"andy, in res!1onse 
to the le.tter's question, that it was loaded. Hmnelburg took 
the pistol from'(;regal, :oointed it at Dr. Nandy and se.id,"You 
have got to get us a bottle, I need more drink", and "You go 
bring me a bottle of drink or I'll shoot you". Dr. Nandy then 
fled, threatening to call the ~olice. 

Although it appears that only Hamelburg pointed the pistol 

at and ex-nressly threatened Dr. Nnndy, Gregal's possession of 

the pistol and his act of' drai\1.ng it under the circumste.nces 

.described is evidence of his entry into the unlaw:f'ul design 
(CM 240646, CM E'.l.10 1052; sec. 451(2), J Bull. JAG 188). The evi
dence as to the use of the pistol, accom?anied as it was by a 
threat to shoot, clearly justified the court in inferring an 
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intent to do bodily harm (Sec. 451(10), Dig. Op. JAG, 1912-40) •.· 
T1:1e B~ard .·of Review is therefore of the opinion that this speci
fication is supported by the evidence. . · 

b. ~pecification 2, Charge I (unlawfully enter dwelling.
of Mathias D. Rosario with intent to commit a criminal offense 
viz, assault vdth in~ent to do bodily harm): The evidence per~
tinent to. this specification shows that the accused Hamelburg 
un~awtully entered Mr. Rosario's dwelling on.the night alleged. 
While in the house, he took a billfold from Sergeant Driskill's. 
pocket. His presence beceJile known when Mrs. Rosario felt some
one, apparently Hamelburg, lifting up her legs. Hamelburg stated 
in his confession that he picked up someone but did not know ... · 
who it ~'8.s •. Mrs. Rosario awakened her husband, who grappled · ' · 
with Hamelburg. Gregal, in the meantime, was standing outside · 
a window, pointing through it a pistol which he "snapped" at 
Rosario. Hamelburg fell when he tried to flee and Rosario fell· 
over him, whereupon Gregal hit Rosario on the head.with the 
pistol. Sergeant Joyner was struck on the head by one of the 
accused.when-he tried to go to Rosario's assistance. 

O~e of the elements of the offense.of housebreaking is un

lawful entry of another's building·. liamelburg 's entry is clear

ly established, and it is believed that Gregal's action in· 

putting the pistol through the bars of the window in itself' · 

consti tut_ed an entry. 


".An entry must be effected before the offense· is 
complete, but the entry of any part of' the body; even a 
finger, is sufficient; and an insertion into the house 
of an instrument except merely to facilitate further 
entrance is a sufficient entry" (Par. 149.£, MCM, 1928). · 

Both entries were co~:!.tted under circumstances evidencing their· 
unlawful na tu;re. 

It is well established that the offense of· houseb-reaking 

is not committed by an unlawi'ul entry without a the~ ex~sting 

intent to commit an offense (CM 202846; sec. 4?1(33), Dig. Op.

JAG, 1912-40f, and when an entry is charged with. intent to . · 


·commit a specific criminal offense the intent to commit_ that 

offense or a lesser included one must be proved'to sustain a 

conviction (CM 163107; sec. 451(34), Dig. Op. JAG, 1912~4~) • 


. It is considered that there is ample evidence to support a 
·finding that the unlawful entries were effected with the intent. 
alleged> that is, to commit an assault with intent to commit 
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-bodily ~njury. The fact that such assaults were committed' on 
Rosario and· Joyner (see subparagraph 9d, infra) is evidence 
that the entries were made with that intent (12 C.J.S. pp. 720, 
732) (Outlines of Criminal Law, Kenny, p. 177). On the same 
basis, it may be inferred that larceny was intended (see sub
paragraph 149~, infra) but the evidence that the accused were 
armed indicates that their intent at the time of the entries 
was not solely larcenous in nature and that violence was contem
plated: in fact, Gregal's entry, which was manifestly in 
furtherance of the joint design, was concomitant with the as- ' 
sault on Rosario and in itself constituted the offense of house
breaking regardless of the- intent that existed at the time of 
Hamelburg's en't;ry. In this general· connection it has been held, 
with respect to burglary, that, 

"* * * if a felony is actually committed, this fact. 
is prima facie pregnant evidence of an intent to commit 
it; and a man ~ho commits one sort of felony in attempt
ing to commit another, cannot excuse himse.l:r on the ground
that he did not intend the commission of that particular
felony" (Russell on Crimes and Misdemeanors, Yol. II, 8th 
Ed., p. 1053r citing 1 Hale,· 560. 2 East, P.C. 509, 514,
·515. Kel. (JJ 47). . 

Applying this rule to housebreaking and in view of the evidence 
as to the commission of the mentioned assaults, it follows 'that 
the aocu$ed cannot excuse themselves on the ground that their in
tent in entering the Rosario dwelling was to commit larceny.
The Board therefore concludes that the court was justified in 
finding the accused guilty of housebreaking as alleged. 

c.· Specification 3, Charge I (assault with intent to do 

bodily harm to Belinda Rosario, by willfully and feloniously . 

lifting.her up): The evidence as to this specification shows 

that Wirs. Rosario was sleeping with her husband 'When she felt 

"someone rais.ing ffi.er? ·up by the legs". Hamelburg, in his· con

fession, admitted picking up someone but denied knowing who it 

was. Mrs. Rosario awakened her husband, who grappled with 

Hamelburg while she fled to another room. 


An assault with intent to do bodily harm is defined in 

paragraph 149.!! of the Manual for Courts-Martial. as: 


"***an assault aggravat~d by,the specific present··
intent to do bodily harm to the person assaulted by· means 
of the force employed.* * *" 
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, The specification in this case does not ·allege nor does 
the evidence establish any acts by the.aooused which would 
warrant the legal inference that bodily harm,was intended 
(CM 238970, Jennings; 25.B.R.l) (CM 229.366, Lang; 17 B.R. 125).
It is Qlear, however, ·that Ha.melburg committe an assault and 
battery on Mrs. R~sario~ · Gregal's presence at the soene and 
his parti.ci~tion in. the enterprise was such as· to justify a 
finding, that he was guilty· of -the same offense (Sec. 1674, · 
Wharton s Criminal Law, 12th Ed.). The Board of Review, there-· 
fore, considers that the evidence is legally insufficient to 
support .a finding tha't the accused oommitted a felonious assault · 
it;t violation of the 93rd Article of War, but legally sufficient ' 
to.support a finding of assault and battery in-violation of the 
96th Article of' War. .\. · 

; • . ' t - ' • 

d. · Specification 4, .Charge :r (a:s~ault on Mathias D. Ro

sario with intent to do bodily harm by ~ointing and pulling the 

trigger of a dangerous weap.on', to wit, a pistol); S:pecification

5, Charge I . (assault on Sergeant Charles L. Joyner with intent · · 

tq do bodily harm by striking him on the' head With a dangerous 

weapon, to wit·, a pistol): .The undisputed· evidence ~s to SpE;lci

fication 4. shows that Gregal pointed· a pistol..directly at Rosario 

and pulled the trigger.when the latter discovered Bamelburg in 

.the house. and had engaged him in a struggle·. The. evidence as 

to Specification 5 shows that one or the accused struck,and in

jured Sergeant ,Joyner ·on the head with an instrument. The in

.strum.ant was not identified by any of the witnesses but, in 
view or Gregal's use ot a pistol in striking Rosario, the court 
could. reasonably infer that the same instrument was used on Joy
ner. In any event, as· the allegation was that the pistol was . 
used as a club and not a firearm, and as the evidence shows 
that a club of some nature was actually used, the ·failure to prove
the exact nature of' theinstrument did not prejudice the sub
stantial rights of the accused (cf. CM 144295; sec. 451(11,), . 
Dig. Op. JAG, 1912.-40). As'. to each specif.ication, the evidence 
shows that a dangerous weapon was used under circumstances . 
warranting an inference that bodily harm was intended (Sec. 451(10},
Dig. Op. JAG, 1912-40)._ The court was justified in its findings 
o~ guilty. ~ 

. . . . . . ' 
e. Specification 6, Charge I (larceny of Rs JS,, the property


of Sergeant Earl R. Driskill): ·As to this specification there' 

is evidence aliunde Hamelburg's confession, that Sergeant

Driskill had in his possession on the night in question a wailet 

bearing his name and containing-three 10,ru.pee notes, one 5 rupee 

note and three ·l rupee notes. The wallet was in his pants pocket

when be went to bed. He missed the wallet after the disturbance 


' ·: . 
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caused by Hamelburg's unlawful entry. Several.hours later, and 

after accused had been apprehended, the.wallet was fqund by 

military police at the rear of Ma Chit T~n's quarters. The 

accused had gone there after their appearance at the Rosario 

hou~e and it appears that they sought entry through the rear 

door. The accused were taken to the stockade and-placed in 

solitary confinement cells at about ll30 hours. Gregal was 

released from his cell at about 1300 hours in order\to go ·to 

work and the noncommissioned officer who had released him re

turned to the cell to inspect it. He found on the floor of the 


·cell folded rupee notes in the same a.mount and denominations as 
those.missed by Sergeant Driskill. ' 

Hamelburg's statements (Exs. P-7 and P-12) include a con
fession of his guilt of the_ alleged larceny. However, such 
confession was not admiss:Lble against Gregal and the conviction 
as to the latter must be supported, if at all, by other evidence 
(cf. CM·202225, sec.'395(4) Dig. Op. JAG, 1912-40). Such sup
port, it is believed, is found in the undisputed evidence that 
each accused participated in the trespass into the Rosario home, 
that they resisted and fled when their presence was discovered, 
that shortly thereafter Sergeant Driskill's wallet and money 
was found to be missing, that _the wallet was found a few hours 
later at a place where both accused had been, and that money in 
the same amount and denominations as that missing was found in 
Gregal's cell after his confinement. Convictions on substantially 
less circumstantial evidence than that related have been upheld 
on appellate review (Peo. v. Wilkinson, 14 N.Y.S. 827)(Jameson 
v.' State, 25 Neb. 185, 41 N.W. 138). The Board is of the 
opinion that the evidence, aliunde Hamelburg's confession, is 
legally sufficient to support the findings of guilty as to each 
accused. 

f. Specification 7, Charge I (unlawfully entering a dwell~ 
ing of Mg Nyien M.g with intent to commit a criminal offense, .... viz, 
rape); Specification 8, Charge I (assault on Mg Nyien Mg with 
intent to do bodily harm by pointing at him a dangerous weapon, 
to:wit, a pistol); Specification, Charge II (rape of' Ma Chit 
Tin): The evidence of the prosecution as to these s~ecifications 
shows· that during the early hours_ of' 13 August 1944 _ the accused 
went· to Sophia's quarters. They knocked at the doors and received 
no reply. Hamelburg then pointed ~ pistol through the back window 
and dereanded that the door be opened. After the accused had 
thus". gained admission, Hamelburg gave the pistol to Gregal and

.,told 	Sophia to give her sleeping child to Mg who held it while 
Gregal kept him covered with thEj pistol • Hamelburg then took 
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Sophia into. an ad joining room e.nd had intercourse with her. 

Ther~ is e:videnc? tha~ he .twisted her hands end legs,. that he had 

a stick and a knife within rea.ch during the act that he threaten

,ed to injure her ~~th the knife if she said anything to her hus

band, and.t~at she feared he would kill her husband and child. 

When he finished, he told her he would shoot her unless she had 

intercourse with Gregal. Gregal then had intercourse with her 

twice while Hamelburg guarded Mg with the pistol. Gregal had 

the stick ~nd knife but di~ not threaten her. On concluding,

Gregal again guarded Mg while Hamelburghad another act of inter

course ~~th Sophia. On leaving, Ham.elburg threatened to return 

in a week and shoot Sophia,. Mg and the child if Sonhia renorted 

to the mil-itary police or her employer, and he took precautions 

not to leave fingerprints on a cup from which he drank. Later 

in the day the accused were found sleeping at the railway station 

at Digboi. They admitted having had intercourse with a woman 

and later admitted in their stateillents (Exs. P-10 and P-12) that 

they had intercourse with Sophia on the night in question but 

indicated that no force was used. 


The evidence as to Specification 7, Charge I, clearly shows 
that the accused unlawfully gained entry into the dwelling of 
Mg Nyien Mg by threatening the occupants with a pistol. The ex
istence at the time of the entry of an intent to commit an 
offense may be inferred as a fact from pro'of the.t the offense was 
actually committed or attempted after the entry (12 C.J.S•. p.732}.'
As hereinafter indicated, the Board is of the opinion that the 
evidence shows that rape was actually committed in Mg's quarters.
It follbws that it may be inferred th&t the accused entertained 
an intent to commit rape at the time of their entry and that the 
court was justified in finding them guilty of Specification 7, 
Chnrge I. 

The evidence as to Specification 6, Charge I, shows that 
each of the accused·uointed the pistol at Mg while the other was 
having intercourse with .fuphia. Where, as in this case, an 
assault with a dangerous weapon is accompanied by a demand or 
condition which the assailant has no legal right to make or im
pose, an intent to do bodily harm may be inferred (CM 170158,.. 
sec. 451(10), Dig. Op. JAG, 1912-40). There is clearly substan-. 
tial evidence to support this specification. . , 

The prosecution's evidence as to the Specification, Charge 
II; discloses that Sophia disrobed and had sexual intercourse with 

. , each acoused without offering any substantial physical resistance. 
· 	However,· there is evidence that Hamelburg threatened her and her 


husband and child .with bodily harm unless she submitted to him 

and Gregal, that each accused had within reach a stick and a . 

~knife while engaging in coition, and that her husband was held at 
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all times at the point of,.a pistol. Indicative o~ her state of 
mind at the time is her testimony that, "I was frightened, I 
don't know what to do, I was afraid they would kill my husband 
and child. My eyes were all the time on my child and my husband •. 
When·they go to my husband I am all the time watching them", and,
"I made my mind up I wasn't going to get myself hurt, if I 
struggle or say anything I get the pain and at the same time he 
would do it". 	 · · 

,,. 
The evidence for the defense as to the Specification, Charge

II, was to the effect that Sophia was-a woman of bad character, 
had entertained and acted as a procuress of women for Amer-lean 
soldiers, and had herself engaged in prostitution with Gregal
.and other soldiers. That a woman is unchaste or a common 
prostitute ·is.no defense to a prosecution for rape, although such 
evidence is admissible as tending to prove tbat the woman. 
consented (44 .Am. Jur., pp. 923, 928). It is not the function 
of the Board to consider what weight should be ·at_tached to the 
evidence of Sophia's previous unchastity as bearing on the ques
tion of consent. Tbat question is one peculiarly within the 
province of the court and.it is sufficient, so far as the Board 
is concerned, tbat there is substantial evidence that the act 
was done by force and without consent {Seo. 402, Dig. Op. BOJAG, 
CBI). 

. 
.The evidence of rape in.this case is strikingly similar to 

that reported in NA.TO 3940, Maxey et al (Dig. Op., BOJ"AG,- NATO, 
Suppl. June - Nov. 1944, p. 12) as follows: 

"Two accused were found guilty of rape in violation of 
.. Article of War 92. ·There was substantial evidence tbat 
while one accused held the victim's husband, at the -point
of ·a rifle, the other accused,.· with his rifle, forced the 
:victim from her house to a point about 50 yards away, at 

1 ·. which. place he 'pushed her shoulder' to indicate sh~ should 
lie on the ground. He thereupon had sexual intercourse 
with her. Upon completion of the act the woman, crying,and
shaking, rushed to her husband, screaming 'I've been ~aped'. 
As to whether or not she resisted, the victim testified, in 
part,. that 'At the time, I thought if I ran away or yelled,:
he was going to kill me. I wanted to live for my baby and · 
husband' and 'I was.soared, I didn't know what I "was doing'
and 'I was shaking with fright. When he pushed rn.Y shoulder, 
I laid down. I was so scared, I didn't want to resist'. 
That the act of sexual intercourse was accomplished with 
force and without the woman's consent was inferable from· 
'.the circumstances. The phase of her tes.timony that she did . 
not want to resist was explicable by her fear-engrossed state 

; / 
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of mind induced by the accused's violent.cond~ct. I:t is 
rape, th,ough a :f'emale may yield through, fear." 

• 
· -- The ·Board is· of' the opinion ·that there is· substantial evi

dence to -justif.y ·the court in its conclusion that the proseoutrix
did not _consent, ·that ac_cused had .. carnal knowledge of her by 
rorce, and that any lack of or cessation of'. resistance was · 
attributable to her fear of' great bodily injury or death. Such 
being_ the case, the evidence is legally suffiaient to support the 
·tindings of guilty of rape. · . 

10. The following quotation is applicable to this case: 

. "Insofar as accused were actual perpetrators of in
. dependent rapes, their joinder was improper pleading. In 

view of the co.mm.on venture and concerted action, however, 
each- was guilty as a principal of each rape and, upon 
this principle, their joinder was appropriate. The sub
stantial rights of accused were not injuriously affected 
by the joinder" (NATO 1121, Bray et al; Dig. Op. BOJAG, 
NATO, Jl May 44, p. 27) (Also see sec. 450; 3 Bu_ll. JAG,. 
PP• 61, 62). 

11. The following appears at page three of the record of 
.trial: > 

"1st Lt. Dha Htin was sworn as Burmese interpreter 
as-follows: 

"Prosecution: I now hand you a piece of paper on 
which are written these curses, 'May I be a cripple for 
the re~t of my life. "May I be struck by lightning immed
iately. May I be killed in action.'· And ask that you be 
sworn.· 

"1st Lt. Dha Htin: I'll tell the truth and nothing
but the truth and if I don't tell the truth may all the 

· curses writte~ on this paper fall on me .. " 

Article of war 19 reads in :part as follows: · 

"Every interpreter in the trial of any_c~se ~efore 'a· 
court-martial shall before entering upon his duties, make 
oath or affirmation' in the following form: 'You swear Cor 

. ·affirm) that you will truly interpr,et in the case now in 
·· .hearing. So help you God.' 

" "In oase of affirmation the closing sentence of 
adjuration wili be omitted". 

,.-. --·· 
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The following quotations are deemed pertinent: 

"The ~resoribed oaths must be administered in and for 
each case and to each member, trial judge advocate, assistant 
trial judge advocate, reporter, and interpreter before he 
functions in the.case as such. * * *In.addition to the pre
scribed oath there may be such additional ceremony or acts 
~s will make the oath binding on the cons~ience of the per
son taking it. * * *" {par. 95, MCM, 1928). 

"Persons who have peculiar forms which they recognize 
as obligatory and believers in other than the Christian 
religion may be sworn in their own.manner, or according 
to the peculiar ceremonies of the religion which they pro
fess and which they declare to be binding. Whenever the at
tention of the person to be sworn is called to the fact that 

_his statement is not a mere asseveration, but must be sworn 
to, and, in recognition of this, he is asked to do some 
corporal act, and does it, this is considered to be a state
ment under oath. Persons whose conscience will not permit 
them to swear at all are usuall·y allowed to declare or af
firm. · 

"Statutes prescribing the form of an oath are not in
tended to prescribe an inflexible iron formula, admitting 
of no.deviation in words, but intended rat~er to direct and 
point out the essential matters to be embraced in an oath, 
and while it ls the du1:y 0f the officers' to follow the forms 
prescribed by law, and they should always do so, mere for
malities are not, in cases of this kind, essential to the 
validity of the act, and if' there js.a substantial compliance 
with the statute the oath is obligatory and binding" (39 
Am. Jur·., p. 498). 

'Although the oath administered to Lieutenant Htin did not 
expressly obligate him to interpret truly, he undoubtedly was 
aware of the functions of an interpreter, understood that he 
was being ~worn as such, and intended to be obligated according
ly. Under such circumstances, and in view of the principles 
stated in the last quotation, it is believed that there are 
substantial reasons for regarding the oath valid.· In any event, 
as Bieutenant Htin functioned as interpreter only in connection 
with the testimony of Mg ~yien Mg, and as there is ample evidence 
to support the findings even though the latter's testimony is 
disregarded in toto, it is clear that any seeming error committed 
in the administration of the oath did not ?rejudice the substan
tial rights of the accused {cf'. sec. 376(3)~ Dig. Op.JAG,1912-40) .• 
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12. The charge sheet shows that Gregal is 23-0/12 years of 
age and enlisted at Bedford, Ohio, on 15 December 1939; and that 
Hamelburg is 22-4/12 years of age and enlisted at New York City, 
on 13 December 1941. Neither accused had prior service. . -' 

13. The court was legally constituted and had jurisd:fotion 
of the person and subject matter. - Except as otherwise indica~ed, 
no errors injuriously affecting the substantial rights of the 
accused were committed during the trial. For the reasons stated, 

' 	 the Board of Review is of the opinion that the record of triai . 
is legally sufficient to supJort only so much of Specification . 
3, Charge I, as involves findings of guilty of assault and battery 
as alleged, in violation of the 96th Article of War, and legally 
sufficient to support the.remaining specifications of Charge I 
and Charge I and the Specification, Charge II, and Charge II, 
and the sentence. 

Judge Advocate 

Judge Advocate 
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U N I T E D S T A T E S 	 ) SERVICF.s OF SUPPLY 
) 

v · . ) ,Trlll. by OOll conven~d ·at APO 689, 
Thurman G. Baird, 0-1320812, First ) .a/o; Postmaster New York, N.Y. on 
Lieutenant, Infantry, 5307th ) 22 No;vember 1~4. Dismissal, total 
Composite Unit (Provisional). ) ~orfei.tures, confinement at ha.rd 

) labOr f'or S years.
) 
) 
) 

OOIDING by tb8 BOARD OF RE\iitw 
0 1BRnN1 VALENTINE 2 and VAN NESS, Judge Advocates. 

l. The record of trial in the case or the off'ic~r above named 

has been examined by the Board of' Review which subnits this, its 

holding, to the Assistant Judge Advocate General in charge ot the · 

Judge Advocate General's Branch Office, United States Forces, India· 

Burma Theater.__ 

. . 

2. Accused was tried on the follorlng Charge and Specifications1 

CHARGE: Violation of the 75th 	Article of war. 

Specification l: In that lst Lt. Thruman G. Baird, 

5.307th Composite Unit (Provisional), did at 

Myitkyina, airma on or about 28 July 1944 mia

.beha.ve himself before the enem;r in that, having 

received a lawful order from lst .Lt. David B. 

Lovejoy, 5J07th Composite Unit (Provisional), 

to ntake over C Company phone fraa Technical 

Sergeant Raymond Sexton", or words to that effect, 

the said lst Lt. David B. Lovejoy being in the 

execution of bis office, failed to obey the same 

at a time when his unit ns then engaged nth 

the enemy. · 


Specification 21 (Finding of not guilty). 

· 3. Accused pleaded not guilty to the Charge and the· Specit1
catioii8. Ji,G,s .toond ~guilty of Specification 2 of the Charge 
· oot guiltf of ~pecification l and guilty of' the Charge. He was 
sentenced to be dismissed the service, to forfeit all pay and 

allowarces due and to become due to be contined at hard labor at 

such place as the..reviewing autborit7 may direct for five ,ears. 

The reviewing authority approved the sentence and fo:rnrded the 

record of' trial to the Commanding General, United States Forces, 
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India Burma Theater pursuant to the provisions or Article or War 48 • 
The confirming authority confirmed the sentence but withheld the 
order of' execution pursuant to Article of War ~ and forwarded the 
Record of' trial to the Branch Office of the Judge Advocate General, 
United States Forces, India Burma Theater. No place of confinement 
has been designated. 

4. On 12 July 1944 at Kunming, China, accused, along with i'orty

nine other officers of "Z" Force, was selected-by Colonel W.J. 'Tack 

for combat duty in Burma (R. 6-7, 10). These-officers were given 

a physical examinatian before reporting for duty in Burma. Accused 

was found in physical condition to engage in comb!lt duty (R. 7). 

He was then transferred for combat duty (R. 7) to Burma where he was 

detailed as commander and observer of a mortar platoon (R. 16, 18, 32) 

with D Company, First Battalion, S307th Composite Unit (Provisional) 

{R. 1.5-16) or such other duties as his company commander might 

designate {R. 12). He never took part in any action with his platoon 

{R. 19). On 28 July 1944, accused was a mortar platoon commander 
of company D, S307th Composite Unit (R. 16), which organization 
was in combat duty in Burma and in contact with the enemy (R. 10, 16) 
at a distance. of about ti.!'ty yards from the enemy {R. 12, :18). 
Company D was in support of Company C during the offensive then in 
progress. IJ.eutm,mt David B. Lovejoy was the commanding officer of 
Company D {R. l6rand, as such, ordered accused to report to him at 
the telephone station which was at the co11DUand post of Company c. 
When u<tUSed reported to his company commander, he was· ordered by 
him to take over tran Sergeant Raymond Sextoo the operation of the 
telephone {R. 16, 21) so that Sergeant Sexton could direct an 
ammunition detail to the gun positions and himself take over a 
machine gun secticn(R. 17). This order he failed to obe;y (R. 16, 17) 
About two hours later, Lieutenant Icvejoy took over the telephone 
himself so that Sergeant Sexton could take over the machine gun section 
(R. 17-18). Mortar fire order8. and corrections were at the time 

being relayed l:ack to the advanced pl.a toon by means of' this telephone 

(R. 16, 18). The. telephone was near enough to the mortars for an 

of'ficer standing at the telephone position to give orders directly to 

the batteries (R. 20). Lieutenant Icvejoy rurther informed accused 

that an amnunition detail had been ordered and should be checked up. 

on by him i.r"it did not arrive immediately (R. 21). After Lieutenant 

Lovejoy had delivered these orders to accused, the latter railed to 

execute them, but returned to the command post of Company D which was 

located about eight hundred yards to the rear. Accused gave as the 

reason for his cooduct and behavior with respect to_ the orders of 

his superior officer the fact that he lacked some of the necessary 

qualities of' a canbat officer (R. 11, 14, 18, 23). Accused did not 

relieve Sergeant Sexton from his telephone duties as directed and 

thereby prevented him from taking the ammunition up to the positions 

(R. 33) and taking owr the ma.chine guns according to the· battle 

plan of th~ company commander (R. 10-17, 28, 32, 33, 34). 


EVIDENCE FOR THE DEFENSE 

S. Accused, after l:eing warned of his rights. under the 24th 

Article of War, elected to testify as a witness in his own defense. 
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'(JU) 
He was, on 28 July 1944, a mortar platoon leader in Company O 
First Battalion, 5307th Composite Unit and, as such had the ' 
responsibility of the operati~n of the mortars of this platoon. 
On the afternoon of 28 July 1944, accused received a message. . 
directing him to report to Lieutenant Lovejo;y at C Company comnand 
post _(R. 32). Accused admitted that _he was told by Lieutenant 
Lovejoy that an ammunition detairns coming up and that he was ex
pected to see a~out it. He admitted also that Lieutenant Lovejoy told 
him, "when the detail gets here you can relieve the sergeant on the 
phone and have him take .the ammunition. up, to the positions".' I.bout 
this time Lieutenant Kadgihn came up and engaged in conversation 
with accused. He said that his outfit had just moved up seventy-five 
yards and that he thought one of his aid men had been killed. 
Lieutenant Kadgihn asked accused about the ammunition and wq.s told 
that it had not arrived but was expected. While these two officers 
were talking, several men came up from the rear but upon inquiey 
it was discovered that these were not the ammunition detail, although 
they bad some infonnation about this detail. Accused then asked 
Lieutenant Kadgihn, "are you goi/lg.to take care of the ammunition 
detail?" At this time accused picked up his rifle and, while in 
the process of leaving, he could hE,ar Lieutenant Kadgihn in 
conversation over the telephone inquiring about the ammunition. 
Accused left during the telephone conversation (R. 33). Accused 
then decided that since Lieutenant Kadgihri, for whose company the 
ammunition had been orciered, was using the telephone, there was no 
need for him to stay lpnger (R. 33-34). On the ~as from the telephone 
station to accused.' s mortar platoon, he. Jl!et the ammunition detail 
coming up but did not go bl.ck with it. Accused understood that his 
primary responsibility was with his mortar platoon and that his 
services were not required after Lieutenant Kadgihn had taken over 
at C Company command post (R. 34). Accused said of the conversation 
between him and Lieutenant Lovejoy, "He told me to take over the 
telephone when the ammunition detail got there and relieve Sergeant 
Sexton so that he could take the anmunition detail on up to the 
positions" .(R. 34). When asked if he. relieved Sergeant Sexton, 
he said, "I did not relieve him", and added that he did not stay at 
the command post until the ammunition train arrived. Lieutenant 
Kadgihn was in command of Company C while accused was a platoon 
commander of Company D, of which Lieutenant Lovejoy was the commanding 
officer (R. 35). Accused admitted that Lieutenant Lovejoy never 
relieved him from the order in connection with the ammunition detail 
and relieving Sergeant Sexton on the telephone (R. 35). Accused 
understood that under the orders of Lieutenant Lovejoy, he was to 
relieve Sergeant Sexton from the telephone so that the latter could 
carry the ammunition to the glll positions because Sergeant Sexton 
knew where they were. He did not .relieve the Sergecnt as directed, 
nor was he at the telephoPe station when the ammunition arrived. 

6. The evidence is clear and cogent .truit accused ~as told by 
his company co1Jl1Jl8llder to relieve Sergeant Sexton from his telephone 
duties 50 that the latter could proceed with the ammunition detail 
to the gun posit ions, the locations of which he knew and take over 
the operation of the ma.chine gup~. No particular language is 
required to convey an order within the meaning of Artitlei oa War,
provided the language employed clearly carries a manda e o o or 
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not to do the act referred to.· Whether Lieutenant Lovejoy said to 

accused, "Relieve the sergeant on the phone" or "Take over the phone 

fran Sergeant Sexton" is of little importance, since either phrase 

is sufficiently clear to support the language of the Specification 

that accused had been tcild •to •take over 0 Company phone from • 

Technical Sergeant RaJ'l10Ild Sexton', or words to that effect ~. 

The· test is whether the language used amounted to an order or merely 


·.a suggestion or direction. It is significant to note that accused 
in his testimony said, "you can relieve the sergeant" but on cross 
examination made this more specific when he said that Lieutenant . 
Lovejoy "told me to take over the telephone ***1'. (R. 34). It also 
appears frcn the testimony of Lieutenant Lovejoy and Sergeant Sexton 
that the order of Lieutenant Lovejoy was not equivocal ·or in the nature 
of a suggestion, but was a clear mandate and delivered. as an order. 
The co~t~ which had the opportunity of hearing and observing all 
the wi.tne~ses, reached the conclusion that it was an order rather 
than a -suggestion or direction. It is imna.terial whether the duty 
placed upoJ1J..Ccused by the order of Lieutenant Lovejoy was conditioned 
upon the arrival of the ammunition train or not. He left and did not 
relieve Sergeant Sexton before the ammunition train had ti.me to reach 
that position. His own testimony discloses that he siet~the ammunition 
train on his way back to the position of his mortar pl.iltoon Some 
eight hundred· yards behind the front lines. His intention not to 
carry out this order of his company commander is supported further 
by the fact that when hi- met"J;he anmnmition train and knew where it 
was going, he did not then got back to relieve the sergeant so that 
he could pilot the ammunition train to the gun positions and take over 
a machine gun. His contention that he thought his mortar platoon was 
his primary responsibility is far from convincing. It appears as 
an af'terth9ught and an alibi. He must have thoroughly understood 
that ,the order of Lieutenant Lovejoy, who was his camnanding ofticer, 
served to relieve him of any responsibility as platoon leader and 
detail him to duty at the telephone in place of Sergeant Sexton. His 
contention tha.t he was relieved by Lieutenant Kadgihn, who was coomaiidl.ng 
officer of Canpany C, is untenable. He must 'liift.known that some other 

.. CaapaD7 Ccmmarxier had no rlgbt to relieve him of'-duty to which lis 

om oom:paiiT-otficer li8.d ~slgiied him by a direct order, even though 

the two companfes--were-worklng in close co-ordination• 


. 
The Specification of which accused was found guilty indicts 


him for :misbehaving himself before the enemy, in that he failed to 

obey an 9~der at a time his unit was engaged with the enemy. The 


· pertiiieiit.part of Article of War 75 is as follows: 

"A:Ily officer or soldier who, before the enemy, 
misbehaves himself, *** or by any misconduct, dls-o't8dience,- or neglect endangers the safety of any *** or by any misconduct, 
disobedience, or neglect endangers the safety of any *** . 
command which it is his duty to defend. *** shall suffer death 
or such other punishment as a court-martial may direct'! (under
scoring supplied). 
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The misbehavior contemplated by Article of War 75 is not confined 
to acts of cowardice, but includes misconduct which departs from 
the historical standard of behavior expected of our arms before . 
the enemy. When a military unit is engaged with the enemy a 
failure to obey an order to render certain service or to do a 
certain act is a deviation !rem the usual standard of behaviour 
of an officer, and such conduct is properly chargeable under 
Article ot War 75. Under the Specification as drawn in this case 
it is not necessary to allege "endangering the safety of the 
command". A refusal to perform a particular service or duty when 
before the memy constitutes misbehavior before the enemy 'Winthrop 1 s 
Military Law and Precedents, Reprint 1920, page 623).. An accepted 
meaning of "refuse" is to decline to do a thing {Webster's New 
International:-.Dictionary, Second' Edi.ti.Im, Unabridged, page 2595). 
"Decline" h&d been defined as the act of failing to accept, or to 
"deviate or straytt (Ib.). It thus appears that a failure to accept 
a duty or deviating or straying from a duty imposed by the lawful 
order of a superior officer constitutes a refusal to do such duty. 
If from the language and nature of the order an obligation to 
perform a duty or service is clearly established, then the allegation 
of a failure to obey the order necessarily also charges the failure 
or refusal to perform the specific duty or ser\1.ce. The Specification 
in this case alleges that ~_1L9cused Wj!.S ordered to t.8.k•-over the 
company phone from Sergeant Sexton.· As such, the Specification 
sufficiently charges that a duty was imposed upon the accused and 
his failure to obey the order constituted a failure and a refusal 
to perform that duty which constituted misbehavior before the 
enemy ld,thin. the historical meaning of. Article of War 75. In this 
cormection it is noted that Colonel Winthrop states (page 623) 
that an officer or soldier who_ "culpably fails to do his whole 
duty before the enemy will be equaJ.11, chargeable with the offense 
(of misbehavior before the enemy) as if he had deliberately proved 
recreant". 

7. In view of all the evidence, it is considered that the 
court was justified in finding accused guilty of Specification I, 
Charge I, and C.liarge I: 

ti. The court 'tlaS legally constituted and had jurisdiction 'of 
the subject matter of the offense and or the person of the accused. 
No errors injurious~ affecting the substantial rights ?f accused. 
were committed during the trial. The sentence was within the 
authorized limits. Therefore, the Board or Re view is of the opinion 
and accordingly bolas that the record of trial is legally sufficient 
to support the findings and the sentence. . 

/s/ John G. O'Brien Juage Advocate 

/ s/ ITIYOUS T. VALENTINE Judge Advocate. 

/s/ ROBERT C. VAN NF.SS Judge Advocate 
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Cll IBT 1/3'70 (Baird, Thurman G.) lst Ind. 

~CH OFFICE OF THE JUDGE ADVOCATE GENERAL,. USFJI IBI'JI APO 885, 
New York, N.Y. 5 Februar;y 1945. 

T01 1 The Comcianding General, USF, India &rma Theater, APO 88.$,U.S. Antr;f 

. l. In. tb.8. case ot First Lieutenant Thurman a. Baird, 0-1320812, Infantry, 
5307th Co~p~te Unit (Provisicnal), attention is invited to the foregoing 
holding bj-the Board ot Revin established 1n this Branch otfice ot The Judge 
Advocate General that the record of trial is legally sU!f'icient to support the 
findings and the sentence, which holding is hereby approved and concurred in. 
Under· the provision ot Article ot War Soi, you now have authority to order the 
execution ot the sentence. 

2~ ll'hen ·copies ot the published order are torwarde_d to this office, 

they shou.ld be accompanied by the foregoing holding and this indorsement. 

For convenience ot reterence and to f'acilitate attaching copies of' the 

published or<Wr to t.he record in this case it is requested that the tile 

number of' the.record appear in brackets at the end ot the published order 

as follows a.. (CK IBT # 3'70). 


.
/s/ William J. Bacon 
/t/ WILLIAM J. BACON . 

Colonel, J.A.G.D. 
Assistant Judge Advocate General. 

(Sentence ordered executed. GCMO 4, IBI', 5 Feb 1945) 
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STATES ) SERVICES OF-SUPPLY 
) 

v • )Trial by GCM convened at APO 
, ) 689, %Postmaster, New York,

Private Sames F. McLeod, 34317$'.)J,)N.Y. on 4 December 1944. Dis
4276th Quartermaster Service Com- )honorable discharge, total 
pany. )forfeitures, confinement at 

)hard labor tor·3 years and 
)Z months. United State~ Dis
)ciplinary Barracks nearest port
)ot Debarkation in United ·states 
)designated place ot confinement. 

OPINION, by the BOARD OF REVIEW . 
O'BRIEN, VALENTINE and VAN NESS, Judge Advocates · 

. . 

1. The record of trial in the case ot the soldier above 
named has been examined by the Board of Review which submits 
this, its opinion, to the Assistant Judge Advocate General,in 
charge or the Judge Advocate General's Branch Office, United. 
States Forces, India Burma Theater. 

2. Accused was tried on the following Charges and Spec~- _ 
fioations: 

CHARGE I: Violation of the 6Jrd Article of War. 

Specification 1: In that Private James F. McLeod, 4276th 
Quartermaster Service· company did, at Ledo, Assam, 
on or about 20 August. 1944, behave himself with dis
respect toward Captain Clifford A. Falkenau, 4276th 
Quartermaster Service Company, his superior officer, . 
by saying to him, "I'll kill you, you white mother 
fucking son of a bitch," or words to that effect. · 

Specification 2: In that Private James F. McLeod, 42.76th 
~- Quartermaster Service €ompany did, at Ledo, Assam, 

,, · on or about 20 August 1944, behave himself with 

., 
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disrespect toward Captain Philip M. Gleason, 20th 
.General Hospital, his superior officer, by saying 
to him~ "I'll kill you, you white mother fucking 
son or a bitch," or words to that effect. · 

CHARGE II:. Violation of the 64th Article -of War • .. 
Specification 1: In that Private James F. McLeod, 4276th 

Quartermaster Service Company,having received a re
ceived a lawful command from Captain Clifford A. 
Falkenau, 4276th Quartermaster Service Company, his 
superior officer, to produce articles.concealed be
neath his shirt, did at·Ledo, Assam, on or about 20 
August 1944, wilfully disobey. the same. · 

Specification 2: In that Private James F. McLeod did, at · 
Ledo, Assam, on or about 20 August 1944 offer violenQe 
against Captain Clifford A. Felkenau, 4276th Quarter
master Service Com!liny, his superior officer, who was 
then in the execution of his office, in that he, the 
said Private James F. McLeod, did throw a dhalr at 
the said Cap.ta.in Clifford A. Falkenau. 

Specific.ation 3: In that Private James F. McLeod did, at 
Ledo, Assam·~ on or about 20 August .1944 offer violence 

. against Captain Philip M. Gleason, 20th General Hospi
tal, his superior officer, who was then in the execu
tion of his office, in that he, the said Private James 
F. McLeod; did kick him, the said Captain Philip M., ·-· 
Gleason, on the leg. ·: t 

CHARGE III: Violation of the ~5th Article of War~ 

Specification l: In that Private James F. McLeod, 4276th 
Quartermaster Service Company, did, at Ledo, Assam, 
on or about 20 August 1944, use the following threat
ening and insulting language toward Corporal Marcel 
St. Onge, 20th General Hospital Military Police, a 
noncommissioned officer who was then in the execution 
of his office, "I'll kill you, you white mother fuck
ing son of a bitch,"·or words to that effect. ' 

Specification 2: In that Private James F. McLeod, 4276th 
Quartermaster Service Company,. did, at Ledo, Assam, 
on or about 20 August 1944, ·use the following threat
ening and insulting language toward Corpora~ Ernest 
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L. J"ackson, 20th General HospitBl Military Police, 
a noncommissioned officer, ?dlo was then in the exe

"'" cution of his office, "I'll kill you, you white 
mother tucking son of a bitch," or words to that 
effect. 	 · 

3. Accused pleaded not guilty to all Charges and Speci
fications and was found guilty of all of :them. .lie was sentenced 

. to be dishonorably discharged the ser'Vice, to forfeit all pay
·.and· allowances due or to become due and to be confined at hard 

labor at such place .as the reviewing authority may direct for 
twenty years. The reviewing authority approved only so much of 
the finding of guilty or the offense alleged in Specification 1 
ot Charge II and of Charge II as finds the accused guilty.of
the lesser included offense of failure to obey the lawt'ul com
m.an~ of a superior t>:f'ficer in violation of Article of War 96, 
only so much of the £inding of guilty of the offense alleged in 
Specification 2 of Charge II and of Charge II as finds the ac
cused guilty of the lesser included offense of assault and · 
battery in violation of Article of War 96, only so much of the 
finding of guilty of the o:f':f'ens~ alleged in Specification 3 of . 
Charge II and of Charge II as finds the accused guilty of the 
lesser included offense of assault and battery in violation of 
Article of War 96, and only so much of the sentence as provides
for dishonorable discharge, total forfeitures, and confinement 
at hard labor for three years and two months, and as thus modi
fied, ordered the sentence to be duly executed, but suspended
that portion thereof adjudging dishonorable discharge until the 
soldier is released from confinement. The. record of trial was 

·examined 	in the Military Justice Division of the Branch Of~ice 
of the JUdge Advocate General, United States ·Forces, 'India 
Burma Theater. They were of the opinion that the record of · . 
trial was legally insufficient to support the finding of guilty
of Specification 2 of Charge II as modified by the reviewing
authority• The record ot trial was forwarded to the Board of 
Review pursuant to Article of War 50.i· 

4. The record of trial is con~dered legally sufficient 
to support the Spe"cification.s of Charge I and Charge I and. Speci
fications 1 and 3 of Charge II and Charge II. We deem it neces
sary therefore only to discuss that part of the case pertain
ing to Specific~tion 2 of Charge II and Specifications l and 2 
of Cl;large III and Charge III. 

5. The Military Justice Division, in their opinion, ·de

termined that Specification 2 or Charge ,II as approved by the 

reviewing authoritY, was no~ 3s~pported by the 
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allegations of the Specification nor by the.proof .thereof. The 

evidence pertaining to this Specification reveals that accused, 


· ~hile in the American R & E Offioe at the 20th General Hospital,

picked up a chair and threw it at Captain Falkenau (R. 7, 12, 13) • 

. When the chair left accused's hands, Private Zolt jumped and 
·caught-it in the air (R. 8, 9). The Military Justice Division 
stated: 

"The offer of violence alleged in the Specification·
is that accused threw a chair at Captain Falkenau. The. 
alleged violence was assault oiiI'y. No ba~tery is alleged 
as a part of the violent aot. Battery therefore was .not 
an essential element of the alleged offense. Consequently,
·assault and battery is not a lesser included offense ot 
the one charged. · ·. 

"In addition to the fact that the otfense that was 
approved was not included in the offense that was charged, . 
the evidence does not sustain the finding as approved. ·The 
ohair thrown at Captain Falkenau never hit him. While an · 
assault was committed by the accused in throwing the chair, 
no battery resulted therefrom since the intended victim 
was not hit. A battery is an assault in which force is 
applied, by.material agencies, to the person ot another • 

. Par. 1491,MCM, 1928, p. 178~" 

The following quotations are deemed pe~tinent: 
. ' . 

. "The phrase 'offers any violence against him' comprises · 
any form of battery or ot mere assault not embraced in the 
preceding more specific terms •strikes' and 'draws or lifts 
up'. But the violence where not executed must be physically· . · 
attempted or menaced. A mere threatening in words would• not 
be an offering of violence in the sense of the article~ · 
{Winthrop.)" (par. 134, MCM, 1928). . , · 

"It '1.s deemed the preferable view to regard the phrase, 
as emplQyed in our Article, as a general and comprehensive · 
one, including violence proposed as well as violence com
mitted--assault as well as battery, as indeed comprising 
any form or battery or ot mere assault not embraced 1n the 
preceding more specitio term.5, •strike' and 'draw or lift . 
up'~ But the violence, where not executed, must be ph7sically
attempted or menaced. A mere threatening ,in:words wou1d .not 
be· an offering ot violence in the sense ot the Article•. _ , 
(Winthrop's Mil. Law and Pi-eo., 2nd Ed. 1920, p. 570). 
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·/. We do not feet constrained to determine whether assault 


and battery is a lesser included offense of the Specification

under consideration in the absence of a specific allegation of 

a battery. It is unnecessary to make a determination of this 

as the proof clearly reveals that there was in fact no batterr. 

The evidence does, however, prove an assault in violation of 

Article of· War 96)1 which, in our opinion, is a lesser included 

offense of t~t alleged in the Specification and of that approv

ed by the reviewing authority. Assault under .Article of War 

96 is punishable by confinement of not more than three months • 


. 6. Spe-cifications land 2 of Charge.III allege a violation 

of the 65th Article of' War in that·accused used certain threaten

ing and insulting language toward noncommissioned officers in 

the execution of their office. .A:Cter ca~eful scrutiny of the 

record, we have been unable to find any evidence which upholds

the burden·placed upon the prosecution to prove that accused 

knew at the time of ·the offense that the threatening and insult 

ing language was in fact toward a noncommissioned officer. In 

CM IBT 353, Stanya, we cited CM 196854, Snyder, and CM 211996, 

Giddens •. The Snyder case held to the effect that to constitute 

a violation of .Article of War 65 the offender must know at the 

time of the wrongful ac~ that the person mal-treated is a warrant 

officer or noncommissioned officer as the case may be. The 

Giddens case stated that if an accused charged with violation 

of the 63rd, 64th or 65th Article of War does not know the of

. ficer or·noncommicsioned officer :s such, there is no violation 
of any of those articles. We therefore are of the opinion that 
the two mentioned Specifications can not be sustained as viola
tions of .Article of War 65. 

A board of review in the office of The Judge Advocate 

General in CM 211978, Riddle, _v::.:..s confronted with a similar 

uroblem based upon a speciffcation alleging the use of threaten

ing language toward a noncommissioned officer. in the execution 

of h·is office. They indicated that unless it was proved that 

a noncommissioned officer was in the execution of his office, 

Article of War 65 was not violated and the offense would at most 

be a violation of the 90th .Article of War. The facts in thi~ 

case ar1=; ccm"Oarable and we are of the opinion that baving · 

failed to prove that accused was aware the noncommissioned of~ 

ficers were in fact such, the proof is sufficient only to sup

port' a violation of .Article of war 90. for which the maximum 

authorized confinement in each instance is three months. 


7. For the foregoing reason's the.Boord of Review is_of the 
opinion tbat the record of trial is legally insufficient tO' support.: 
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the finding·o~ guilty of Specification 2, Charge II, as modified 
by the reviewing authority, but legally sufficient to support a 
finding of guilty of assault in violation of .Article of War 96. 
The Board of Review is further of the opinion that the record 
of trial is legally insufficient to support the findings of 
guilty· of Specifications 1 and 2 of Charge III as violations of 
the 65th Article of War but legally sufficient to support find
ings of guilty as to e~ch Specification under the 90th Article 
of War, legally sufficient to support the findings of guilty
of the Specifications of Charge I and Charge I, and Specifica
tions 1 and 3 of Charge II and Charge II as modified by the re
viewing authority, and legally sufficient to support only so 
much of the sentence as provides for dishonorable discharge,
total forfeitures and confinement at hard labor for 2 years and 
9 months. 

Judge Advocate 

Judge Advo_cate 
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BRANCH OFFICE OF TEE JUDGE ADVOCATE GENERAL, USF, Indi9. Burma 

Theater, .APO 885, New York, N. Y., 7 February 1945. 


TO: The Comm.anding General, ·USF, India Burma Theater, .APO 885,u. s. A:rmy. . 

1. · Herewith transmitted tor your action under Article 

ct.War 50i, as amended by the act ot August 20, 1937 (Pub.

No • .325, 75th Cong.) and by the aot ot August 1, 1942 (Pub.

No. 693, 77th Cong.) is the record or trial by general court

martial in the case or Private James F. MoLeod, Jla.7803, 4276th 

Q,uartermaster Service Company, together with the foregoing opinion 

ot the Board ot. Renew constituted in 'the Branch Ottioe ot The 

Judge Advocate General with the United States Forces in India 

Burma. 


2. I concur in the said opinion ot the Board ot Review . 

that the record is legally insutticient to support the finding 

ot guilty ot Speoitioation 2, Charge II, as modified by. the 

revieWing authority, but legally suttioient to support a finding 

ot guilty ot assault in vio¥Lt1on ot Article or War 96, legally 

insuttioient to st1pport the findings ot guilty of Speoitioations 

l and 2 ot Charge III as violations ot the 65th Article or War but 

legally suttioient to support findings ot guilty as to each Speoi
tication under the 90th Article ot War, legally sutticient to support 
the findings ot guilty ot the Specifications or Charge I and Charge
I, and Speoitioations 1 and 3 ot Charge II and Charge II as modified 
by the Reviewing Author!ty, and legally sutticient to support only 
so much ot the sentence as provides tor dishonorable discharge, 
total torteitures and coDt'inem:int at hard labor tor 2 years and 
9 months. It is my recommendation that, under the 5th paragraph 
ot Article ot War 50i, the sentence be reduced to 2 years and 9 
months and the exeoution of the dishonorable discharge be suspended. 

· ··.. 3. Inclosed herewith is a form ot action designed to carry
into ·execution the recommendation hereinabove made should it meet 
with your approval.. · 

(Findings and s~ntence disapproved in part in accordance "ll'ith recommendation 
of Assistant Judge Advocate General. Dishonorable disc~rge suspended. 
GCMO ?, IBT, 8 Feb 1945} 
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Board ·of Review 
CM IBT 419 

UNITED STATES' ) NORTl:IERN COMBAT .AREA COMMAND 
) 

v .• ) Trial by GCM convened at .APO 218,
) % Postmaster, New York, N.Y. on 

Private First Class Frank D. ) 11 December 1944· 'Dishonorable 
Pratt, 384'33739, Headquarters ) discharge, total.forfeitures, ,con
Co~, First Battalion, 475th 	 ) finem.ent at hard labor for 7 years.
_Infantry. · 	 ) United ~tates Correctional Insti 

) tution nearest the port of debarka
) tion designated as place of con
) finement. 

HOLDING by the BO.ARD OF REVIEW . 
0 'BRIEN, VALENTINE, and VAN 11ESS, Judge ;Advocat~s '. 

1. The record of :trial in the case of the above named 

soldier has been examined by the Board of Review which sub

mits this, its holding, to the Assistant Judge Advocate Gen

eral in charge of the Judge Advocate General's Branch Office, 

United States Forces,. India Burma Theater. 


2. Accused was tried on· the following Charge_and Speci

fication:

CF..ARGE: . Violation of the 92nd .4rticle of war. 

Specification: In that Private First Class Frank D. Pratt, 
Headquarters· Company, First Battalion, 475th Infantry, 
did, in the.vicinity of MYitkyina, Burma, on or about 
16 November 1944, with malice aforethought, ·willful,ly, 
deliberately, feloniously, unlavrl'ully, and with pr~
meditation kill one Cautain Eugene P. Fields, DentaL 
Corps, a human being, ·by shooting him with a rifle. 

3. Accused pleaded not guilty to the Charge and Specifi.cation.
·The court found the accused guilty of the. Specification except the 
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words "with malice aforethought", "deliberately", "and with pre

meditation", and of the Charge, not guilty, but guilty of a 


. violation of .Article of War 93. Accused was sentenced to be 
·dishonorably discharged the service, to forfeit all .pay and 
allowances due or to become due and to be confined at hard labor 
at such ~lace as the reviewing authority may direct for 7 years.
The reviewing authority approved the sentence and designated the 
United States Correctional Institution· nearest the port of de
barkation in the United States as the place of confinement. The 
order directing execution of the sentence was withheld and t~e 
record of trial forwarded for action under Article of War 50;. 

EVIDENCE FOR THE PROSECUTION 

4. At abo.ut 2030 hours, 16 November 1944 (R. 7), the deceased, . 
together with First Lieutenant ~r. H. Ward, Captain Hawthorne 
Hughes (R. 10-11) and First Lieutenant J'. s. Schweppe (R. 14), ·all 
of the 124th Cavalry (R. 7, fl) left Camp Landis in a. jeep (R.7) · 
for Myitkyina. As they went along the Sumprabum road at about 
2100 or 2115 hours (R. 17), they passed five armed .American 

.soldiers who were standing by the roadside (R. 14). The jeep was 

going about 20 (R. 46) or 25 miles per hour (R. 7, 11, 16 42).

The road along where the jeep passed was slightly curved {R. 7, 

13, 16) to the left (R. 12), was somewhat rough {R. 7, 16) and 

dusty (R. 17, 42, 49, 51). The jeep had no top up (R. 12). As 

it passed, its lights (R. 11, J6, 40, 51) fell on the 80ldiers so 

that they could be seen by the occupants of the jeep (R. 12).

Some soldier among the group had an M-1 (R. 12) held in the 

position of port arms (R. 12-lJ). Some other weapons were observed 

being carried at slung positions (R. 7, 12-lJ). As the jeep

passed, one of the soldiers attempted to thumb a ride (R. 7, ll, 

lJ-14, 40, 42, 50), but the jeep failed to stop (R. 13-14).

Nothing was said to the soldiers by any of the occupants of the 

jeep (R. 11, 34, 40, 42, 48). When the jeep had passed.the

soldiers a distance of about 50 (R. 12), 75 (R. lJ), 100 (R. 40);

200 {R. 8, 40, 46), or JOO yards (R. 34, 40), a shot was heard 

(R. 50) which appeared to have been fired (R. 7) from an M-1 

rifle (R •. 11) behind the jeep {R. 18)- by some one or the group

of soldiers (R. 32), and something hit the jeep {R. 17, 43; 51).

Captain Fields, who was riding in the back se~t of the jeep (R.7),

said he was shot (R. 7), or exclaimed, "Oh my God, I'm shot in 

the back" (R. 11). The jeep was then stopped as quickly as 

:possible :and first aid administere.d to :the wounded man (R. 7, 11, 

14). - Lieutenant Ward then started to drive the jeep to the 44th 

Field Hospital, but Captain Fields lapsed into unconsciousness 

(R. 14) and within about five minutes died {R• 7, 14). He was 

examined by Major H. A. McConnell, MC, at the 44th Field Hospi

tal (R. 15). This examination disclosed that Captain Fields had 
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died from wounds in the right lumbar region one of which wounds 
was a ragged circular wound two a.nd a half ~r three centimeters 
in diameter, another. one-h~lf a centimeter in diameter, and the 
other.about one inch in diameter. All were located about a hand's 
breadth above the· hip bone behind and near. the back and extended 
downward to the midline of the body. These wounds passed forward 

·and went through the muscles of the back and tore up and injured
the vertebrae (R. 18). Captain Fields died as a result of these 
wounds (R.18-19). It wes stipulated that three.pieces of metal 
had been extracted from the body of the deceased and they were 
received in evidence as Prosecution's EXhibit 1 (R. 19). Three 
pieces of metal (presu,_11ably Exhibit l) vrnre subsequently describea. 
as a copper jacket from ball ammunition, lead filler from ball 
ammunition and a piece of cold-rolled steel such as is found in 
the back of an army jeep (R. 29). 

The four companions of accused testified for the prosecution 
·(R. 31-32, 38,. 43, 49). It ·a-ppears from their testim.ony that the 
accused, Peters, Humphrey, Kendricks and Bennett left ;,vlyitkyina 
on the night of 16 NoveNber 1944 (R. 33, 38, 44, 50) at about 
2030 or 2100 hours. On the road they stopped, took a drink of 
"Fighter Brand" or "Bullfight" liquor (R. 44), and fired their 
wea~ons a few rounds (R. 33, 39, 50). In a short time they saw 
a jeep a~proaching along the road at about 20 or 25 miles an 
hour (R. 42, 46) and decided to thumb a ride (R. 33, 42, 44). 
T~e jeep failed to stop, some of the soldiers cursed (R. 44, 49, 
51, 63), and Hurn"f)hrey said, "Stop him" (R. 66). V.'hen the jeep 
had reached a point about 50, 75, 100 (R. 40), 200 (R. 8, 40, 
46) 300 (R. 34, 40) or 400 (R. 50) yards, Pratt fired a shot 
fro~ his M-1 rifle (R. 40, 45, 46, 55, 56, 58, 64). He had his 
gun in the crook of his left elbow with the butt resting on his 
right hip (R. 39, 45, 47, 48). Soon after the shot ~-as fired 
someone said "You have hit him" (R. 41). The five soldiers 
immediately ~an~(R. 57) and took refuge in the bushes (R. 41, 43, 
50) or woods nearby (R. 43) where they attempted to make u:p a 
story (R. 32-33,41,43, 59) because they did not know whether the 
jeep was hit or not (R. 33)· Peters asked w~o had fired the 
shot (R. 46) and somebody answered, "Pratt fired" (R. 34). ·Ac
cused stated that he had fired the shot (R. 45, 51) and added, 
"I don't see how I could have", or "I guess I did" (R. 45, 49).
Accused and his companions then started along th~ road wh~r~ they 

·were picked u:p in a passing weapons carrier (R. 51), the Cl.river· 
of which told them that a captain or somebody (R. 41), had b~en 
shot somewhere on that road. After leaving the weap?ns carrier 
they walked about a half mile along the roe.d where tney were 
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picked up by th~ MP's (R. 41} a~d taken to the stockade. Ac-• 

cused was ~arryi~g the gun when the MP's picked him up (R. 34). 


Shortly after his arrest, accused ma.de an oralrextra-judici~l 
statement to an agent of the Criminal Investigation Division 
(R. 25). He accounted for his whereabouts up to the time of' 

his arrest substantially as shown by the. testimony but did not 

ad.mi t firing at the jeep· (R. 25). Later in. the day, and after 

being warned of his rights under the 24th Article of' War, he 

made a further and fuller statement which was transcribed by 


·the mentioned agent and signed by accused (R. ;25-26, JO; Pros. 
Ex. 4). In.this he.stated that on 16 November 1944 at about 
1400 hours he, in company with Pr~vat~s Peters, Kendricks, 
Humphrey and Bennett, c_aught a ride on a truck which took them 
by a native village of Mankrin where they go~ off and traded 
cigarettes for two quarts and three beer bottles of saki. From 
there they went back to the 475th Infantry where they, in com
pany with other enlisted men, drank all of the saki exce:ot ·a 
part of one bottle. ·After supper, at about 1730 hours, they
left their comnany and walked to the second.battalion where they 
caught a ride on a jeep to the crossroads on the way to the 44th 

1 

Field Hospital. From there they went to -Myitkyina. They finally 
·purchased a quart of s8Jc1'. from one Chinese soldier and, from 
another, a quart of· "Fighter Brand" liquor. Then they v;alked 
back to the main road in the direction of the 10th Air Force and · 
on to the "Y", a distance of' about a half mile from lvlyi tkyina. 
From there they started toward the 475th Infantry and at a point
about a half mile ·from Myitkyina they stopped and all took · 
drinks. Accused fell esleep on the side of the road and was 
awakened by the firing of' shots. He found that his M-1 rifle 
had been fired. Accused -was pretty drunk by that time.· One of' 
hi.s companions suggested tho.t they stop a passing jeep to get 
a ride back to M.yitkyina. It was further suggested that if the 
jeep failed to stop, that shots be fired over it. As the jeep 
passed, someone tried to thumb a ride and when the occupants failed 
to recognize this, Humnhrey said "Somebody open up". 'When the 
jeep was several hundred yards down the road accused had .a 

single round of ammunition in his breast pocket. After the 

shot was fired, he did not have this round of au"'li."'D.uni ti on b1).t 

he did not remember putting it in the rifle, but said he guesseq

he did and added "I raised my rifle and fired". Once he said 

he fired in the air and once he said he fired towards the. jeep 

(R. 26). Accused did not remember aiming at the jeep with his 
weapon although he thought he heard· the-bullet hit the. jeep and 
exclaimed, "I hit the jee'P or somebody". He heard 'someone in 
the jeep yell just after the shot and could hear the jeep come · 
to a stop. He and his companions then ran in the brush a distance 
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. of about 75 yards on the right side of the road. Somebody in 
the crowd asked, while they were in the brush, what they could 
do, and accused answered, "there was nothing we ·could do, but 
hope that no one was hit".. Accused and his companions then 
decided to walk up the road toward the 475th Infantry and see 
what happened. 'When they had gone about a half mile, they 
were overtaken by a weapons carrier upon which they rode some· 
distance toward th& 44th Field Hospital. During this journey 

, 	 they were told by the driver of the weapons carrier that some 
one had been shot. They left the weapons carrier and were 
walking_in the direction 'of the 475th-Infantry when the MP's over
took and arrested them•. The MP's told them about the shooting 

/ 	 but did not ask questions at the time. They were taken· to the 

274th Military Police Company at Myitkyina. About a month 

previous to the shooting accused had been issued a United 

States Army, M-1 rifle, .caliber\•.30, which was the same rifle he 

had with him at .the time of the shooting (R. 25; Pros F.x. 4) ~ 


A search was conducted on the foll'owing day at the scene 
of the shooting. Several empty cartridge cases were found at 
one point and one empty ,brass casing from an M-1,. ~.30 caliber 
rifle, was found in the center of the road about twenty-five 
feet eway (R. 25). 

I 

l -	 EVIDENCE FOR THE DEFENSE 

5•. Accused, after being·warned of his rights under the 
24th Article 01 V,'.er, elected to remain silent (R. 69). ~ 

A part of accused.' s service record was,_ by ·stipulation, 
admitted into evidence for the purpose of showing the good'_ 
character of accused (R. 54). The good character of accused 
was further testified to by some of his fellow soldiers (R. 55,
58, 60). Upon cross examination of Private- Peters during 
his testimony tor accused, he stated that when he asked ~c- . 
cused who fired the shot, accused answered that he did (R. 58). 
Kendricks stated that the only persons in front of and between 
Kendricks and the.jeep·when the shot was fired was accused and 
Humphrey, and the shot crune from that direction, and Humphrey 

, . 	did .. not .fire' the shot · (R. 64). On 16 November 1944 the moon 

rose e.t 0636 hours and set at 1752 hours (R. · 54) • 


.:. :: 6~. ~11.e e~idence does not disclose .that a~cused was warn~d · 
_ of hi:s rights under Article of W~r 24 when he made his first ~ 

. ·statei:li.ent,.,t0 the agent of the Criminal Investigation Division. 
This statement was clearly no more than an admission against 

..,·\··-. 
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interest'and was admissible without any flhowing that it was 
voluntarily'made (par. 114b, MCM, 1928}. It·affirmatively 
appears that accused was warned of his rights before making 
the statement in which he acknowledged shooting at the jeep
(Ex. 4). There fs no indication -that anyimproper inducements 
were made. It follows that Exhibit 4 was properly received in 
evidence. .,.. 

7• The evidence in this case is abundantly sufficient 
to sustain the court's finding of the lesser included offense 
of voluntary manslaughter under Article. of Wa,r 93. It shows .. 
that accused and his companions attempted to thumb a ride in 'a 
jeep in which Captain Fields was riding. Wnen the jeep failed · 
to stop, someone among accused and his friends became angry. It> 
had been suggested by so:rp.e of them that in case ··the jeep did 
not stop that one or more shots should be fired at or over it. 
When the jeep had passed by and on up the road a hundred yards 
or more,·accused fired a shot from his M-1 rifle at or in the 
direction of the jeep With sufficient accuracy to hit the 
vehicle and mortally wound Captain Fields. This ·.is supported 
by the position of accused on the road at the time the vehicle 
passed, the position in which he was holding his rifle, his state
men~s made immediately after the incident, a~d the fact. that he, 
wj_th his friends, too}t refuge in the woods or bushes about 75 
yards from the scene of the shooting and undertook to make up . 
a story of explanation. They remained in their ~lace of con
cealment without making their presence known while first aid 
was administered to the wounded man. Thus we have an excellent 
example of the age old legal ex~ression: . . 

"The guilty flee when n6 man pursueth" (16 C.J. 
1363 ( 31A); CM CBI 177, Drayton). . 

From all th~ evidence, it appears clearly that accused either 
aimed his rifle directly et the jeep or fired intentionally 
in the general direction of it. In either event, he cannot 
escape responsibility for such conduct. The principle here 
involved is thus stated: 

"If a person v1ith out lawful excuse intentionally
fires a gu:i or. pistol into a crowd of" people, although 
not with the design of killing anyone, but f'or his ov.rn 
diversion merely, and kills one of the crowd, lie is ·' 
guiity of murder, since such conduct establisµes general 
malignity and recklessness of human life" (26· .Am.. Jur •. 
p. 178, par. 34). · 

- 6 

http:AOVOCA.TE


WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
WITH THE (329) 

U~ITED STATES FORCES INDIA BURMA THEATER. 

"* * *attempting to shoot over the head of another, 
know~ng tha~ thereby the life.of such person was endanger
ed, death resulting, the crime is voluntary manslaughter
although the act was simply a reckless one and without- ' 
malice" (Wharton 's Criminal Law, · Vol. 1, p. 660) • 

. . 
. From evidence indicating that a pistol was fired for the 

purpose of frightening some natives and that the bullet ricocheted 
and killed a person about 100 yards away, it was held by a 
Board of Review that the person who fired the shot was guilty
of voluntary manslaughter although he himself testified that 

. he fired the shot into the air. "The discharge of e dee.dly 
weapon under the circumstances and cond.i tions shown was reckless 
or grossly careless and accused must be.held to have intended 
the consequences of the act. The piste~ was discharged in a 
manner predictably calculated to endanger life (NP_TO CM 2371, 
Newman). 

8. The charge sheet shows that the accused was 21 years

of age at the time charges were preferred and that he was in
ducted on 10 March 1943 with no prior service• • · 


· 9. The court was 
0 

legally constituted ·and had jurisdiction
o: the subject matter and of the person of the-accused. No 

errors injuriously affecting the substantial rights of accused 

were committed during the trial •. In the opinion of the Board. 

of Review the ·re-cord of. trial is legally sufficient to support·

the finelings end the sentence. Con~inement in a federal cor- . 

re.ctional institution is authorized by Article· of War 42 for 

the .·offense of voluntary manslaughter, recognized .as an offense 

of .a civil n~ture and punishable by penitentiary confinement for 

more than one year by Sections275, 276 of the Criminal Code of 

the-United State.s (18 u.s.c. 453, 4~7J ·, · · 

1
~~~~~{fl~:--~-------"· Judge Advocate 
• O'Brien

L?(/aLL 
, Judge Advocate 
Itimous T. Valentine 
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New Delhi, India 
24 February 1945 

Board of Review 
Ci,( IBT 430 

U N I T E D . S T A T -E S ) INDIA CHINA DIVISION, ATC 
) 

v. 	 ) Trial by GCM convened at Mohan
) bari, India on 14 December 1944. 

Private Andrew C. ~~ite, Jr., ·) Dishonorable Discharge, Total 
33853518, 1332nd J.:rmy Air Forces ) Forfeitures, Confinement at Hard 
Base Unit, Air Tra..~sport Comm.and. ) Labor for 20 years. U. s. 

·) 	 Penitentiary nearest port of de
) barkation in UE. designated as 
) place of confinement. 

. HOLDING by the BOARD OF REVIEW 
O'BRIEN, VALE1TTINE ·and.VAN NESS, Judge Advocates 
.• 

1. The record of trial in the case of the above named 
soldier has been examined by the Board of Review which sub
mits this, its holding, to the Assistant Judge Advocate Gen
eral in charge of the Judge Advocate General's Branch Office, 
United States Forces, India Burma Theater. 

2. Accused was tried on the following Charges and Speci-. 
fications: 

CHARGE I: Violati~n of the 86th Article of War.·. 

" · Snecificatio:n: In that' Private Andrew C. 'White, Jr., 
· 	 1332nd Ar-my Air Forces Base Unit, Air Transport

Collliile.nd, being on guard and posted as a sentinel, 
at Mohanbari, India, on or about 8November,·1944, 
was found sleeping upon his post. 

c:HARGE II: Violation of the 93rd Art~cle of _War. 

Speeification l: · In that Private Andrew C. White, Jr., 
.·· - 1332nd A:rmy Air Forces Ba$e U"nit, Air Transport 

~.Command, did, at Mohanbari, India, on or about 18 
_· Nove::nber, 1944, connnit the crime of sodomy by felonious
,· ly and against the order of nature having carnal 
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connection, per anurn, with Joy Ram Ahir, a male person. 

Specification 2: In that Private.Andrew c. White, Jr., 
1332nd Army Air Forces Base Unit, Air Transport . 
Comm.s.nd, did, at Mohanbari, India, on or about 
18 November, 1944, ~~th intent to co~~it a felony, 
viz, murder, comm.it an assault. up~n Joy Ram .Ahir, by 
willf\llly and feloniously shooting him;. the said Joy 
Ram Ahir, ·with a .45 caliber :pistol. 

He pleaded not guilty, to and was f'ound guilty of' the 
Charges and S·oecifications. Ho evidence of urevious convic.,;. 
tions was introduced. ne was sentenced to be dishonorably 
discharged the service, to forfeit al

1
l :pay and allowances. due 

or. to become due and to be confine~ at hard.labor for 40 years. 
The revievdng,authority approved the sentence, reduced the . , 

·period of .·confinement to 20 y~ars,· designated the United 8tates 

Penitentiary nearest the port of .debarkation as the- place of 

confinement and forwarded the.record'.of·trial for action:und.er 

Article of War 50~. 


3. Evidence for· the prosecution:
\ . 

The accused was posted as.' a sentinel at about 0001 _hours, 

8 November 1944, at Post No. 5; Mohanbe,ri, India. His tour of 

dutr was to extend from 0001 hours to 0600. hours (R. 5). Post 

No. 5 is located at a gasoline dump along the rail.road track 

(R. 7, 13) and is a challenge post (R. 9). At about 0030 or , 
0045 hours'the Serr,ea-nt of the Guard and the Officer of the Day 
inspected Post No. 5 (R. 8, 13). They slovtly drove in a jeep 
to the end of the dump, played the lights of the .jeep over the 
dump, ,turned around and returned to a tent at the entrance· of 
the dump, where they stopped. They found the accused sitting 
on a chair inside the tent (R., 8, 13). · He ~vas slumped down 
in the chair, his head was leaning back, his hands were in his 
pockets, and his. eyes were clos.ed (H. 8, ;L3, 14). They ,played 
their flashlights over him, observed him for two ·or three 
minutes, and conversed in normal tones of voice. The Officer 
of. the Day said, "Its no use to try to remove his pistol". During 
this time the accused did not move (R. 8,. 13, 14). The .Officer 
of the Day then shook the accu:::ed, who immediately· came to at 
tention and surrendered his weapon (R. 8, 13, 15}. · The- Officer 

, pf the Day posted the Sergeant of the Guard and took the ac
. ,cu'~ed. to the hos'l)ital for medical examination, after vvhich he 
i'.:olacej:i accused. in arrest in quarters (R. 13). 

! -~ ', ... ..-. ••. ~ _, 

On 18 November 1944, the accused was again posted as a 
,_ ~en\;1-:,nel on Post No .5 (R. 5). His tour of duty began at 1800 · 
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hours (R. 5,' 6). At about 1830 hours Ramdas Ahis and Joyram 
Ahir, two Indian laborers, were walking along the railroad track 
on their way toward their camp (R. 17, 24.). They were stopped
by an .American colored soldier who took them to a tent about· 

five hundred feet away (R. 17, 21, 24). The soldier undressed 

Ramdas, examined him, pushed him out of the tent and indicated 
that he_should leave,-which he did (R~ 17, 24). The soldier · 
then caused Joyram to lean over a table on his stomach w1th his , 
feet on the floor (R. 24). After endeavoring ~o spread Joy
ram's legs apart, the soldier pushed him prone on the ground
and inserted his penis in Joyram's anus (R. 25, 27). Joyram· 

"felt pain and began to cry" ~R. 25), whereupon the soldier 

struck him on the shoulder and told him to be still (R. 25).

The soldier also threatened Joyram with a gun (R. 27). On . 
completing the.act, the soldier pushed Joyram out of the tent 
and walked behind him, pushing him toward the gasoline dump
(R. 25). After they had walked about ninety-six feet, Joyram

heard three or four shots fired, was struck by a-buliet and 

fell down unconscious (R. 26). The bullet entered his left 


.butt.eek and came out on the inside front of his left thigh (R.

26). On regaining.consciousness, Joyram walked to his camp · 

(R. 26), where he arrived at about 1900 hours (R. 18). Ameri

can authorities then took him to a hospital (R. 26). 


There was offered in evidence a written confession made 
by accused. on 20 November 1944 (R. 45). The defense objected 
to its admission on the grounds that the corpus delicti had not · 
been established and that the statement was incomplete (R. 44). · 
In this connection, the evidence _shows that Agent Christopher · 
T. Butler, Criminal Investigation Division, saw the accused at 

the .hospital at Mohanbari on 19 November 1944 when the accusea 

was receiving light treatments on his neck. ,He asked accused 

how he received the injury and accused told him that an Indian 

had hit him on ~8 November (R. 31). This conversation lasted. 

only a "couple-. or minutes" (R. 43). On 20 November Butler took 

the accused from the hospital to the provost. marshal's office 

(R. 31). Agent Robe.rt G. Chadd was present (R. 32). Butler 

first read to accused the 24th Article of War and told him that 

he did not have to make any statement it he did·not want to do 

so-(R. 32, 39) •• Accused said he understood fully (R. 33). No 


·promises 	were ma.de or any duress.used (R. 33~ Aqcused was then. 
asked to relate what took place and Butler recorded his state- , 

·mant in longhand (R. 32). Accused would change certain portions 
·· of-his- account as he related 1 t and the final statement sets 

out only what accused said he wanted in it (R. 40). The long
. hand statement was then typed, acc~sed read it and initialed 

rc5579 	
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corrections of clerical mistakes, and', having.been sworn by a 

summary court o:t'ficer, sigl\ed 1t. ,in the prese+i.ce ~ that o:t':f'l- • 

cer and .Agents Butler and Chadd (R. 37, 43i · 


Accused's-mentioned statement was received in evidence as 
Prosecution's Exhibit A. -- It includes a separately signed 
acknowledgment by accused to the effect that-he had been·warned 
ot his rights under-Article ot War 24 and that·the statement was. 
voluntary, and continues as :follows: . ·· ,. . . 	 . ' .

·"At·about 5:30 PM when·on gUard walking my post 'till 
about 6:15 PM at which time I noticed a g~oup about eight · 
or nine men coolies walking past my Post No. 5 at.the end 
ot the·air strip going towards a pative village~ At ~bout 
6:30 PM two men coolies came :from the.same· direction as 
the :first group came :from.· I was at my Post No. 5 at 6:30 

·PM 	when I noticed two coolies passing through my yard area. 
When these two coolies came within challenging distance, 'I· 
halted them and asked them :for their passes which would · 
allow.them to be in my area. They had no pas~es~ thes,e . 
·coolies so I brought them over to the tent nea~ ~ke rail-· 
road track by th.a. road. I brought those two coolies in the 

. tent. 	 · · 

"After they were in the.tent, I let the old man go.
·The other coolie removed his garments and lean over the 
table in the t~nt~ I was unable to have intercourse 
with him in this -position so asked him to lay on the·· 
ground as I could not have intercourse with him leaning 
over the table.\ :-The coolie lay on the ground and I got 
on--top .o~ his b_ody and placed my· penis in his rectum and 
started pushing in and out until I had· my discharge. I 
discharged in his rectum and then got up and buttoned my · 
fly. I walk-out of' the tent with the.coolie in front of' 
me. After walking about :forty yards from.the tent, the 
coolie :fell in a ditch.' When :be got up from the ditch, I· 

. fired my .45 pistol once at the coolie, striking him in . 
the left thigh which knocked.him to the ground. I tnen 
fired three shots in the air and then went to the hi~hway' 

; to call :for assistance •. I stoped a truck and ,one of t:tiese 
men went to the·Motor Pool to call the o.n. About ten · 
minutes later the Corporal of the Guard came to my post

···and :I told him I had trouble with a coolie on my post .•. This 
coolie I shot and left him lying where he fell. When we· 
got to the spot where I l~ft the coolie, he was gone. The 
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Corporal of the Guard, William K. Williams, :myself and a 
soldier I do not know started a search for the coolie, but 
was unable to find him. Sgt. Raymond, Sergeant of the guard 
came up to Corporal Williams and told the Corporal to re
lieve me of my post and go to the hospital as I had a sore 
neck. I went to the hospital base sick bay about 8:30 PM 
18 November 1944 and was released from sick bay at 8:00 FJA 

. 20 	November 1944· 

Q. 	 How long have you. been guarding Post No. 5? 
A. 	 About three weeks. 

Q. 	 Have you received guard orders before going on post? 
A. 	 Yes. 

Q. 	 Then you are ramiliar with the duties of an Interior 
Guard? 

A. 	 Yes. 

Q. 	 What are your instructions to fire your pistol? 
A. 	 Three shots for trouble; five shots for fire. 

Q. 	 Has any other soldier told you about having intercourse 
in the rectum with a male coolie? 

A. 	 Yes. 

Q. 	 'When? 
A. 	 About 22nd August 1944· 

Q. 	 Did they like it? 
A. 	 Yes 

Q. 	 Did you like it? 
A. 	 Yes. 

Q. 	 When you talked to the coolie, did you think it was a 
good time to try the rectum intercourse? 

A. 	 Yes. 

Q.. Did you think the ten~ was about the clots~st place to 
·do it, as it was the nearest to your pos ., 

'.A. Yes. 

·Q. rs there anything further you would like to say? 
A.._ ,No." 

4~ 	 Evidence for the defense: 

Private Terrance v. Haggerty, the only witness for the 
defense, testified that he.was on duty as a ohecker·at the gasoline· 
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dump on 8 November 1944· He was lying on a cot in the tent at 
about 2330 hours when Harris came in and the witness spoke to 
him. The witness got u-o about twenty or thirty minutes later 
to check in a truck and-when he re-entered the tent Harris·was 
sitting in a chair. He asked Harris if he was sleepy and 
Harris said, "no". The witness then went to sleep. Another 
guard was there when he woke (R. 46, 47). 

The accused, on being advised of his rights, elected to 
rem.a.in. silent (R•. 49) • 

5. It is believed the court properly admitted in evidence 
accused's confession (E~. A). It is stated in paragraph 114 
of the Manual for Courts-Martial that evidence of the corpus 
delicti need not be sufficient of itself to convince beyond 
reasonable doubt that the offense charged has been committed, 
or to cover every element of the charge, or to connect the ac
cused with the offense. It is ·sufficient that there is evidence 
that the offense charged has probably been committed. There.is," 
manifestly, such evidence~n this case. The defense objection 
to the effect that Exhibit "A" contains only a :part of what was 
said by accused is considered to be without merit. The rule is 
t~at evidence of a confession can not be restricted to only a 
:part thereof (Par. 114, MC1•:1, 1928). The evidence in this case 
indicates that Exhibit "A" includes all the facts accused de
sired it to include and, in any event, the defense . was in· no 
way-prevented from eliciting on cross examinatio.n whatever else 
the·accused might bave said. 

6. There is, clearly, substantial evidence to su~port the 
findings of guilty (Pars. 146£., 149,!£, 149 l, MCM, 1928) •. 

7. The charge sheet shows accused is 19-0/12 years of 

. age_, was inducted 18 January 1944 and had no prior service. 


8. The court was legally constituted. No errors in

juriously affecting the substantial rights of accused were 

com.mitted during .the trial. · In the opinion of the Board of 


· . Review, the record of trial is legally sufficient to sup
port the findings of guilty and tb.e sentence.· The offenses 
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.. 	 of sodomy ~nd, assault with ...intent to commit murder are recognized 
as offenses of a civil nature for which penitentiary confine
ment is authorized vvithin the meaning of Article of War 42 (see 
par. 90~, MCM, 1928,and sec. 276 U. S. Crim. Code). 

Judge Advocate 

JuCl.ge .Advocate~tl~;
RObert. Van Ness 
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(139) . 
New DeJJd, IDdia 
26 Karch 1945 

Board ot Reviewr 
CM IBT 434 . 

. U N I T E D s· T A T E S ) INDIA CHINA DIVISIC!l11 ATC 

v ~ Tria..L by GCll c 
0

onvened a~ 

) Jorbat, India, 20-22 November 


Capta:in Jolm L. Oken.f'us, 0-905324, ) 1944. Dismissal, total tor- · 

·Air Corps, l3.30th Army Air Forces ) !eitures, confinement at 


Base Unit, Air Transport Command. ) bard labOr for 3 years. 


~ 

lbtD!NG 6y the OOIIm OF ld!!Vlt# 

0 1BRmJ, VAI.ElrrINE AND VJ.N NESS, Jucige Advocates 

l. The record of trial in the cas·e of the officer above 

named has been examined by the Board of Review which sul:mits 

this, its hoJ.diDg, to the Assistant Judge Advocate General. in 


. charge or The Judge Advocate General's Branch Office, United 

States Forces, ~dia Burma T~. 


2. Accused was tried on the !ollowing Charge and Speci

!ication: 


CHARGE: Violation o! the 64th Article of War. , 

Specifica.tion:· In that Captain John L. Okenfus, lJJOth 
Army Air Forces Base Unit, Air Transport Command, 
having received a lawful command fran IJ.eutenant 
Colone.l. William S. Barksdale, Juaj.or, his superior 
officer, to proceed as a crew member of a military 
aircraft fran Jorhat, India, to Chengtu, China, did 
at Jorhat, India, on or about 23 October, 1944, wil 
fu.Lly disobey the same. 

3. The accused pleaded not g'uilty to and was found guilty 
:~~e Specification and the Charge. He was sentenced to be 

-dismissed the service, to forfeit all pay and allowances due or 
to becane due and to be confin~d at hard labor for three years • 

.Tha'review:ing author1t1 approved the sentence and forwarded the 

record or trial to the Commanding General, United States.Forces, 


. 
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India Burma Theater, tor action under Article of War 48. The 
sentence was confirmed. Pursuant to Article of War 50-i, the 
confirming authority withheld the order directing the execution 
of the sentence an::l forwarded the record of trial to The Judge , 
Advocate General's Branch Office. 

4. The evid.elllCe shows that for about three months prior to 
23 October 1944; the accused had been a member of the 13.30th 
Army Air Forces Base Unit (R. 12, 1.3) stationed at Assam Field 
Jorhat (R. 89). On about 10 August, after he had made about six 
fliehts over the Hump (R. 127, 128), the accused came· to Lieuten
ant Colonel Barksdale, the Command:ing Officer, and said that 

-while be was not afraid to ny the Hump, he wanted to quit fiying 
. (R. 130) 	"before it's too late" (R. 1.32, 179). Colonel Barksdale 
asked accused to think about it for a couple of days and then 
to return. Two or three days later the accused said that he 
wanted to get off flying status, at which time he was sent to the 
flight surgeon for examination (R. 1.32) as a result of which he 
was given fifteen days leave (R. l.34). On return from leave the 
accused returned to nying (R. 135). About 10-15 September, the· 
accused told Colonel Barksdale over the phone that he did not 
want to fly the Hump anymore and was advised that he would be on 
flying status like any other pilot (R. 1.35)• On 11 September 
accused suhnitted a Request for Removal from Flying Status 
(R. 18, Def. Ex. "C") to which Colonel Barksdale replied by in

dorsement on 13 September removing accused from flying status 

(R. 18, Def. Ex. "D"). On 23 September Colonel Barksdale wrote 
accused ~hat reclassification proceedings were being instigated 
and advised accused of his rights (Def. Ex. "E"). By first 
indorsement dated 26 September, the accused tendered his re
signation (Def. Ex. "F"). On 28 September, by second indorsement, 
Colonel Barksdale advised accused that since undesirable traits 
of character were involved his resignation would have to be "for 
the good of the service" (Def. Ex. "G")• Accused subnitted his 
resignation for the good of the service on 29 September (Def. Ex. 
"H"). The entire file was transmitted to India China Division 
Headquarters ~at't.e~ which the Commanding General verbally directed 
that no actioo would be taken thereon and that accused be re
stored to flying status (R. 179, 180, 181, 183). Thereupon the 
accused was advised by letter of h October that he was restored 
to flying status (Def. Ex. "I"). At this time the accused in
quired what would be the consequences if he refused to fly and 
was advised in detail by the legal officer (R. 184). Accused 
thereafter made three nights (R~ 140). After the third flight 
the accused verbally requested tb transfer to the western sector 
or some other type oi' flying (R. ltil). Upon being refused, · 
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accu~ed told Colonel. Barksdale that he would fly the Hump in 
daytime but not at night (R. 179, 181) indicating as his reason 
that he had seen two C-46 planes crash and catch fire in mid 
air (R. lel). The accused also told the operations officer 
that he would fly the Hump all day, but not at night (R. 186) • . 

On about 20 August 1944 in Calcutta (R. 1~9) accused had 
stated to an acquaintance that he was not going to fly the Hump 
as co-pilot (R. 164) as he was fully qualified to ny as a pilot 
and wanted to fly as such (R. 165). On another occasion during 
the same month he stated to another friend that he did not wish 
to fly anymore, tut wanted to get out of the army and stop fly
ing (R. 166, lo7). Some time during September the accused told 
one of the pilots at the hise that only kids out of school 'Who 
did not know any better and fools flew the Hump (R. 171, 1721 
173) and that he would not fly the Hump any more himself (R.173). 

On the morning of 22 October, subsequent to a failure to 
report for a scheduled night (R•.49,, 189), accused was calle'd 
by Colonel Barksdale to his office' and told that he would be 
expected to fl.y like any other pilot in the command (R. lJ,14). 
Colonel Barksdale then called Major Tnornquest, the operations 
officer, and ordered him to issue written operations orders, in 
his (Colonel Barksdale's) name and by his command (R. 15), direct
ing ac~used (R. 14, 25) to proceed at the proper time on a flight 
to Chengtu, China (R. 14, 19, 25). These directions were repeated 
by Colonel Barksdale later that day and on the day following 
(R. 15, lb). Colonel Barksdale did not specify the time of the 
flight (R. 16), what plane was to be used, or the crew with which 
accused was to fly (R. 17). The operations officer sets the 
flights and· operational procedures (R. 19, 20). At about 1500 
hours on 23 October the accused was placed on the flight schedule 
for that day (R. 65, 67). The published night schedule for that 
day had been prepared earlier in the day and had been posted in 
various.placed including the area in which accused was quartered. 
0n this published schedule, the name of accused did not appear 
(R. 70). At the operations office in a ledger kept there (R.40) 
the accused's name was substituted for that of Lieutenant Pecukonis 
on a crew of.which Lieutenant Dobie was pilot (R. 66, 82}. This 
crew was assigned to Plane No. 268 (R. 39, 42) whose manifested 
destination was the Chengtu area (R. 43). Consolidated Operations 
Order No. 296 dated 23 October 1943 (R. 26, Pros. Ex. 1, admitted 
at R. 35) was prepared between 1600 and 1700 (R. 189) and signed 
by Major Thornquest at about !700 (R. 2o). ·This directed that 
the following named personnel would proceed to Chengtu, China 
and retuni at the proper time, and was "by order of Lieutenant 
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Colonel Barksdale". No specif;i.c time was set therein and no 

specific plan ,designated. The personnel named therein was 

Lieutenant Dobie, the accused, and two enlisted men. That 

part or the order listing the personnel was designated "extract" 

but was not in ract an extract copy of any official. document 

(R. 41). Consolidated Operations Orders were prepared each day 
covering the operations of the preceding day including the fiights 
ma.de and the crews involved (R. 60). These bore date and covered · 
the operations of the preceding day. Prosecution's Exhibit l was 
not an extract of either Consolidated Operations Order No. 296. 
dated 22 October,. or of Consolidated Operations Order No. 297, 
dated 2.3 October, both or which are attached to the record as 
parts of Defense Exhibit "B". Four or .five copies of Prosecution's 
Exhibit 1 were prepared (R. 26, 60) and Major Thornquest, in 
company with two other officers, took them to the accused who at · 
that time was in Major McCain's tent. 'Major Thornquest either 
held out the operatiqns order to accused (R. 27), or banded it to 
him (R. 59), or la.id it on his J.ap or. stomach in such position 
that accused could not see what it inoluded {R. 148, 149) and 
asked "are you going to go or are you not going to go" {R. 27) 
to which accused replied, "Hell, no, I'm not going to go". 
Shortly thereafter accused asked to read the paper, whereupon it 
was handed him by the Major, was read by accused and handed back 
to Major Thomquest wi.thout comment (R. 'l/ ) • A few minutes 
thereafter ¥ajor Thornquest !e~ the tent (R. 27). Accused did 
not report to the operations office tnat day nor the next and 
made no flight since·th:ln (R. 49, 50, 62). 

Lieutenant Dobie, having been ~alJ&d by the charge of quarters 
and by the biJ.leting ofi'ice (R. 77, 18}, reported to operations . 
about l7JO, accompanied by Lieutenant Pecukonis (R. 72) who }?.ad 
been cal.led as a substitute, as it had been anticipated that 
the accused would refuse (R. 39, 48, 188). 7lhen the accused did 
not show up, his name was taken off the crew !ist in the operations 
office and Lieutenant Pecukonis was substituted for him, However, 
had the accused subsequently appeared, his name would have been 
re-substituted and he would have been sent out on the flight (R• 

.' 83, ~4, 8,, ~6). Crews were interchangeable and could be_ assigned 
to other ships (R. 04, 6'). Either the commanding officer or the 
operations officer have authority to l'Ut a man on a f!ight after 
the schedule !or the day had been published without changing the· 
schedule (88). Ueutenant Dobie and Lieutenant Pecukonis waited 
at operations for four hours and then returned to their quarters
where they were subject to cal.l afier eight hours, which was 
normal procedure (R. 38, 39, 51, 73). ~hip No. 268, to which 
Lieutenant Dobie's crew was orig~lly assigned, left the field ·· 
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at about 2346 hours that night, 23 October, nth. an entirely dif
ferent crew (R. 42, 43). The following day, 24 October, at about 
0930 hours, Lieutenan~ Dobie, IJ.eutenant Pecukonis and two enlliriedl 
men, neither of whom were listed on Prosecution's Exhibit l, iert-·-1 

on a flight in Ship No. 44-39241 (R. 46, 73). Accused was not called 
for this flight (R. 39) but would have been, along with Lieutenant 
Dobie, had he reported.for flight.the previous evening (R. 57). The 
destination ot this flight is shown on Consolidated Operations Order 
No. 298 (Def. Ex. "B") as Kwangban, China. Accused is not shown as 
a member of this crew since he had not made the flight (R. 61). 

Crews were ordinarily alerted by a call from the charge 
.ot quarters to those who were listed on the pub+ished flight schedule 
for the day. Notice was given one and orie-half hours before the Plane 
was to leave, and those who were notified were to.report to operations 
in time to obtain their clearance, be briefed, get ~heir weather and 
be at the· plane one-halt hour before takeoff (R. 24, 25·, 68). No 
time was designated, but' the men were to go to operations as soon 
as possible (R. 190). Accused knew the procedure and had reported 
in compliance therelli.tb on previous occasions (R. 68, .69). Major ·. 
Tbomquest ccnsidered the presentation of the operations order (Pros. 
Ex. l) a notificatj,on, and accused should have reported to operations 
as soon as he could (R. 190, 191). Preparation of a written order 

. putti?lg_':~~ot on flight was not uaual, having been done onl;y twice 
· includin(J tllis time_(~. 182). The order was in writing on this 
-occas!Oiito make it official (R.}~) ~~-· e the accused bad not . 
repcrled at a prior time (R. 189f-emd itvwas felt that he might 
respond to it since on a former fiight he had obeyed a similar written 
order served on him at the operations of!ice lfhere he had reported 
for flight after haviiig.been given the customary notice by the charge 
ot quarters (R. 69, 10, 18.3, 186). The fiight ot 2.3 October bad been 

. :p~ed as a night operation to see if acc~sed would make a night 
'filght (R. 187, 189, 190). However, due tC-:'.,r~?e fact that no plane 
was in commission, the flight which accused 'Would actually have made · 
had he repo~ed woultl.have been a day flight (R. 190) •• 

.. 

The accused made an i.mmrom statement through his counsel 
(R. 1S7) which revealed that he is twenty-nine years old, married, 

and has one child. He completed grammar school and two years ot 

prep school. He had been a civilian pilot with the ferry- camnand 

tor six months, .then being conmissioned as a first lieutenant~• ..,...! 

He has been fiying as afie~ee pilot for about two and cne-h41! 

years has quite a number hours as a pilot and bas a letter 

ot re~ommeIJiation as to his accomplishments and duties (R. 158). 


. . s. The matentl evidence sholrs, in substance, that accused 

trequentl;r had expressed his aversion to fiying the Hump and had 

requested removal. tram flying status; that hiis commanding officer 
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and higmr authority had determined that he should continue to 

tl.y; and that accused had been advised acco~gly bit continued 

to manifest his unwillingness to ny and his i:::;inot to perform 

night missions~ It may:well be gathered that · d's commanding 

officer deemed it necessary to bring the mat@to a head by order- · 

ing accused ta perform a scheduled mission. Such an order was · 

delivered to him on 2.3 October 1944 by the operations o.f'ficer. It 

directed accused to proceed 11at the proper time" on a flight from 

Jorhat, India, to Chengtu, China. The order did not specifically 

designate the time the accused was to proceed on the fiight or 

the airplane to be used. However, there is evidence that the 

exigencies surrounding operations at the field were such that it. 

was impractical to notify !lying personnel in advance as to the 


· time of departure or a flight or the designation of the '-airplane. 
Instead, the customary method of' calling tl.ight personnel·for !light· 
ns by verbal notice .from the .charge of quarters !)r~ occasionally, 
.f'rom the operations officer, and the operating procedure at the 

·field required that the persons so notified report to operations · . 
-as soon as possible for further instructions. Accused was !&DU.liar 
.'nth this procedure and, it may be a~.!_umedl. with the reasons therefor,
-anci he had reported to operations oni prer-~us occasions when notified · 

by the charge of .quarters. On one oecas on he performed a flight 
~n a. written order similar to the one herein ~vol-ved was delivered 
t<:> him .at operations ot'tice. When the order~-Octobe;r was de
llvered to accused the operations of.f'icer asked hill it he intended · 
to go, and although accused~ not yet read the order, he un
equivocally stated that he was not going, and after reading the order 
he tailed to retract or correct the implication of· this statement. 
He did not.report to operations on 23 or 24 October and did not 
thereafter .f'ly an operational mission. 

r 
. 6. There can be no doubt under the foregoing evidence that 


the court was justified in concluding that ther8-Was a liieeting 

ot minds between the accused and his commanding-t>f'-Uc~r and that 

accused was i'ully aware that the order ot 23 October called for 

in tOaesenti canpliance, that is, that he report to operations 

Wit ut deliy, and that it was n.Q_!- 1 as urged by the defense, 

simply an authorization to .fly. 'i'h8yords ~!l!-ll proceed", as used 

in the order, are not susceptible--otJ the ~ttei1 interpretation. 

Furthermore, accused• s familiarity with tha.Jaethod or operations 

at the field precluded him .from so construing the order. It con-, 

tained as much information as the custanary verbal notices from 

the charge ot quarters, which accused knew required immediate 

canp_!_,iance, and, because of its mandatory character, manifestly 

impos!11 a positive duty. Also his knowledge ot its meaning may 

be 1.nf'erred !ran the fact that he had recently !l.own pursuant 

to a similar writ.~ order. In any event, having deliberately

precipitated the issue by persistently indicating his intent not 
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__ ,to continue fiying, and having'been advised by his commanding 
off'icer t~ t he would be expected to tl;r, he was hardly in a 
position t~ split hairs as td the meaning ot the order. It there 
was any doubt-·iJf bIS-DilnCI. a:s to its meaning, it became his duty to 
clear such doubt o/ proper ~quiry, and (the tact tha;t he failed to 
make such inquiryl reaaona.bli gi.'"8 rise toarrmrerence that he 
either understoodt-t~M'-0!" ~s indifferent to its meaning·. The 
declaration made by accused to the operations officer at the time 
ot delivery of the order,/~o the effect that he did not intend . · 
to fly, likewise indicates that al.though he had not read the order, 
he was aware of its purpoft and that it called for immediate 
compliance. 

1. The defense contended that when the accused• s commanding 
officer removed the accused from flying status he thereafter was 
powerless under.pertinent rules and reguJ.a.tions to restore the 
accused to flying status; that, consequently, the camnsnding of
ficer's subsequent action in purporting to retuni the accused to 
nying. status was of no force and effect; and that as only of
ficers on flying status are permitted or authorized to ny by 
controlling regulations, the order of 23 October was illegal and 
accuaed~s disobedience thereof did not constitute an offense. 
In support of this contention the defense counsel cited, inter 
alia, A.rrq Regulation 35-1480 and Army Air Force Regulati'Oii')';-16 • 

. A comprehensive discu,sI<ji of the regulations in question 

is deemed unnecessary in determining the legality of the order. 

It suffices to observe that the regulations, together with 

Executive Order 9195, implement the statutes granting additional 

pay to certain fiying personnel and pertain exclusively to 

administrative considerations and procedures incident to the en

. titlement of such personnel to such pay. Under these regulations, 
the facts with reference to accused's suspension from and purported 
reinstatement to flying status might be pertinent to accused's right 
to· drn nying p.y but are immaterial so far. as accused's obligation 
to nywhen ordered to do so is concerned. This is well brought out 
in the following excerpt from the Theater Judge !dvocate1 s review: , 

'. •oni)r:_by this interpreta~ion can any logical meaning be given to . 
. Par. ~b ; AR 95-1$, •Flying; Gene~lj' which in part states: . 

•Who may be ordered to make flights. 
· {l) Ail members of the Amy of the United 


States on i'Cnve duty may be ordered in time 01' 

war to make fiights, by any person having camna.nd 

jurisdiction owr the individual concerned. Such 

persamel are not entitled to f.Lying pay unless . 

placed on duty ba Uiring participation in regular 

and t'Jf_eq~t aerl&l !lights by ccmpetent auth~rity• 

(Empaasis Supplied). · 
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"Paragraph 6a of AR 95-15 in part states: 

1Stati'on commanders or higher authority may 

authorize· the followiiig- personnel to pilot Army 


- aircraft under their control: · 


(l) Members of the Army of the United States 
who are professionally and physically qualified 
and who hold appropriate and duly authorized 
aeronautical ratings•. 

"Even ir Par. 6a is a limitation upon Par. 4b, its only effect is 
that bef9re a person may be ordered to pilot government aircraft, 
such perscn must be professionally and physically qualified and 
must hold an 'appropriate and duly authorized aeronautical rating'. 
In any case, the •command jurisdiction' here referred to, is separate 

. and apart from the 'competent authority' who, for purposes of fiying 
· pay, can place a person on duty requiring participation in regular 
·and frequent aerial flights (Flying status). It is thus noted that 
in no case is the fact of being on 'flying status' a condition pre
cedent to a lawful order to a pilot to fly. As such, the question or 
whether the accused was rightfully returned to flying status by com
petent authority is immaterial to the issue of the legality of the 
order to flyt' • 

. A different but equally convincing approach to the question or the 
legality of the order to fly appears in the Staff Judge Advocate•s review, 
as follows: · · 

"This rttyi~wer has found no authority to support the proposition that 
a superior officer, especially in time of war, may not lawfully order 
a member of his canmand to fly an aeroplane or to proceed as a crew member 
thereof, if the subordinate is, through training, physically and mentally 
capable of· so doing, even though such subordinate may not at the time 
hold an aeronautical rating, or even though he may have been temporarily 
or indefinitely suspended from flying status. An opinion reported on 

.page 539 of the Digest of Opinions of the Judge Advocate General (1912) 
reads as follows: · · 

•To justify, from a military point of view, a military 
inferior in disobeying the order of a superior the 

· order ; must be one requiring something to be done which 
is palpably a breach or law .and a crime or an injury 
to a third person, or is of a serious character (not 
involving unimportant consequences only) and, if done, 
would not be susceptible of being righted. An order 
requiring the performance of a military' duty or act 
can not be disobeyed with impunity unless it had one 
of these characters'. 

"In the same opinion it is further stated that: 

- 8 



(147)

'There could be no more dangerous principle in the 
gove~nt of the anny than that each soldier should 
d~termine tor himself whether an order requiring a , 
~litary duty to be performed is * * * in accordance 
lrl.th * * * regulations * * * and may disobey the · 
order if in his judgement * * * it should * * * be 
at variance with orders, regulations, decision 
circulars, or customs. It is his duty to obey such 
/Orders first, and if he should be aggrieved thereby, 
he can seek redress atterwards•. 

"Under the foregoing authority the order in the 
instant case was legal, even if it be assumed for the sake of 
argument that the same was contrary to regulations. For the 
order obviously did not require an act which was 1palpably- a 
breach of law and a crime or an injury to a third person•, or 
of such a •serious character• that 'if dcne, would not be sus
ceptible of being righted•. 

"On page 572 ot Winthrop's Military Law and Precedents 
(1920,JReprint) appears the following: 

. l 
1The obligation to obey is one to be fulfilled with
out hesitation, with alacrity, and to the tull; noth
ing short of a physical impossibility ordinarily · 
excusing a complete performance * * * Even where 
the order is arbitrary or unvrise, and its effect 
must be injurious to the subordinate, he should first 
obey,. postponing til after compliance'his compJ.aint 
and application for redress•. · 

"On pages 575 and 576 of the same text the following appears: 

'But to justify an inferior in disobeying,an order 
as illegal, the case must be an extreme one _and the 
illegality not doubtful. The order must be clearly 
repugnant to some specific statute, to the law or 
usage of the military service, or to the general law 
of the land. The unlawfulness of the command must 
thus be a fact, and, in view of the general presumption 
of law in favour of the authority of military orders 
emanating from official superiors, the onus of establish
ing this fact will, in all cases--exceot where the order 
is palpably illegal upon its face-devolve upon the . 
defense, and clear and convincing evidence will be re
quired to rebut the presumption•. 

"Under the quoted authorities, since the order, even assum
ing it to have been contrary to "flying regulations, was 
not manifestly illegal or contrary to statute, and since 
nothing short of physical incapacity to comply therewith 
would constitite a·defense to the accused, and since the 
accused ·had the burden, and made no effort, to show an 

--~papil~~y_upon his part to comply therewith, the accused's 
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contention in this respect is beliaved to be without meritn. 

For the foregoing reasons, the Board concludes that the order was 

legal. The additional contention of the defeDSe that an officer pilot 

may not under any circumstances be ordered to fly is to frivolous to 

warrant discussion. 


8. As indicated by the foregoing d.scussion, the Board of Review is 
of the opinion that the evidence amply ,justified the court in concluding 
that the order delivered to accused on 23 October was legal and carried 
with it as an implied integral part thereof an order that accused report 
to operations as soon as possible. The fact that accused ~d previously 
been delivered a similar order, and had been more recently told that he would 
be expected to fly, when considered in connection with the inquiry addressed 
to the accused by the operations officer at the time of delivery of the or
der, is substantial evidence from which the court might reasonably have 
inferred that accused knew the general purport of the order and that his 
statement, "Heil, no, I'm not going to go", manifested a refusal to obey 
the inalraesenti aspects of the order. In any event, the evidence is un
contra cted that accuseddi.d not report to operations on 23 or 24 October. 
His conda::t as a whole shows that his failure to report was not due to 
heedlessness, remissness or forgetfulness, but, instead, was ari intentional 
defianc• of authority constituting the willful di~obedience contemplated 
by the 64th Article of Har. Whether the flight was actually flown is 
immaterial as accused's guilt was complete when he failed to' report to 
operation~ (CM ETO 2469, Tibi;Mi1. Justice Dig., EOTJAG-li, Sec. 422 (5)). 
In the final analysis the~ues in this case are not as complex or dif' 
ficult as the length of the record of trial might seem to indicate. The 
evidence as a whole points clearly to the ultimate truth, that is, that 
the accused,·having detennined to quit flying, deliberately defied the 
order of his superior officer and now seeks, by spurious defenses, to 
escape .the penalty~ His mental state was clearly one wherein: 

"Inc1ination s·natche~ argument 

·To make indulgence seem judicious choice;" 


9. Over strenuous objection by the defense, and on cross-examination 
of one or the defense witensses and on direct examination of the prosecution's 

., 	 reb.lttal witnesses, the prosecution eUcited evidence to the ertect that 
accused, during a period or about three months prior to the commission or 
the offense alleged, had expressed to his commanding officer and others 
his intent not to 11y the Hump -and had fa11ed to report to operations 
when notified by the charge of quarters~ This evidence was admissible 
as an· exception to the so-called "character rulen as it manifested 
the willful nature of accused 1s'dlsobe:iience (Par. ll2b, MCM, 1928) • 

. Further, it was admissible under the theory that it served to present 

to the court the Entire picture of a series of virtua1ly inseparable 

acts and transactions which culminated in the offense alleged and which, 

when considered as a whole, tended to snow accused's understanding of 

the order 01· ::!3 October, 1.hat is t.o i:.ay, that he knew the order was in

tended as a ttput up or shut up" proposition and called for in wesenti 

compliance (see Sec. 301, 305, 306 (3), Wigmore on Evi~ence, 3 Ed.). 


10. Numerous errors were made in the admission of evidence. These 
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for the most part· inured to the benefit of the accused and none affedted 
'the substantial rights of the accused. 

ll. The court was legally constituted. The sentence 1'hich it 

adjudged was authorized by law. The court had jurisdiction of the subject 

matter of the offense charged and or the person of the accused. No errors 

injuriously affecting the substantial rights of the accused intervened 

upon the trial. The Board of Review is of' the opinion and accordingly 

holds that the .record of trial is legally sufficient to_ support the findings 

of guilty and the sentence. 


/s/ John G. O'Brien , Judge Advocate 

/s/ Itimous T. Valentine , Judge Advocate 

/s/ Robert c. Van Ness , Judge Advocate 
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CM IBT #434 (Okenfu~, John J..) lst Ind. 

Iru.NCH OFFICE OF THE JUDGE ADVOCATE GENERAL, USF, IBT, Aro 885, 

New York, N.Y., .31 llarch 1945•, 


' TO: The Commanding General, USF, India Burma Theater, APO 885, 
u.s. Army. . 

l. In the ~Me ot Captain John L. Okenfus, 0-905.324, Air , 

Corps, l.330th Army Air Forces .Base Unit, Air Transport Command,· 

attention is invited to the foregoing holding bythe Board or 

Review established in this Branch Office ot The Judge Advocate 

General that the record of trial. is legally sufficient to 

support the findings of guilty and the sentence, which holding 

is hereby approved and concurred in. Under the provisions or · 

Article of War SC)t; you now have authority to order the execution 

of the sentence. ~. · · 


. 2. When copies of the published order are forwarded to 

this office, they sb:>uld be accompanied by the foregoing hold

ing and this inclorsement. For conisrenience of tile__t-ence and to 

facilitate attaching copies of the published order t-o the record 

in this case, it is requested that the tile number of the record 

appear in brackets at the end of the published order as followrs: 

(CY IBT 4.34) • 


/s/ Wi..Lliam J. Bacon 
/tr WILLIAM J. BA.CON. 

Colonel, J.A.G.D. 
Assistant Judge Advocate General 

(Sentence ordered executed. GCYO 10, Im', .31 Mar 1945) 
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New Delhi, India, 
1 March 1945· 

Board of Review 
CM IBT 436 

U N I T E D S T A T E S } SERVICES OF SUPPLY 
} 

v 	 }Trial by GCM convened at APO 
}689 %Postmaster, New York,

Private Wallace (nmi} Nory, )N.Y. on 16 January 1945· Each 
38262505; Private Joseph (mni} )accused was sentenced to be 
Madise, 38262451; Private Aaron }dishonorably discharged the ser
(nmi) Morrison, 38262499; all·o:f' )vice,·to forfeit all pay and 
Company B, 849;th Engineer Avia- )allowances due or to become due, 
tion Battalion; and Private Lloyd )to be confined at hard labor ror 
G. Hickey, 38245074, Headquarters )5 years. United States Dis- .. 
and Service Company, 849th Engineer)ciplinary Barracks nearest port
Aviation Battalion. )of debarkation in United States 

)was designated as place of con
) :f'inement. · 

HOLDING by the BOARD OF 	 REVIEW 
O'BRIEN, VALENTINE and V.AN NESS, Judge Advocates 

l. The·reoord.of trial in the case or the soldiers above 
named has been examined by the Board of Review which submits 
this, its holding, to the Assistant Judge Advocate General in 
charge of the Judge Advocate General's Branch Office, United 
States Forces, India Burma. Theater. 

2. Accused were tried on the :following Charge and Speci
fication: 

CHARGE: Violation of the 9.3rd .Article of War. 

Specification: In that 	Private (then Technician, Fifth ' 
Grade} Lloyd G. Hickey, Headquarters and Service 
Company, 849th Engineer· Aviation Battalion, Private 
(then Technician, Fifth Grade) Wallace (nmi) Nory, 
Company "B", 849th Engineer Aviation Battalion, Pri-· . 
vate {then Technician, Fifth Grade) Joseph (nmi)
Madise, Company "B", 849th Engineer Aviation Battalion, 
and Private (then Private First Class) Aaron (nmi) 
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Morrison, acting jointly and.in ~ursuance ot a common 
intent, did, at Chinglow, Burma (approximately mile 95.6, 
Ledo Road), on· or about October 28, 1944, commit the crime 
ot sodomy, by feloniously and against the order ot nature 
having carnal connection per anum with Private First Class 
Hamilton H. Rachal ot Company "B", 849th Engineer Aviation 
Battalion. ' 

3. Each accused pleaded not guilty to and was tound guilty 
ot the Charge and Spec1r1cation. ·No evidence ot .previous con
viqtions. was introduced as to any ot the accused. The court 
sentenced each accused to be dishonorably discharged the service, 
to· torteit all pay and allowances due or to become due and to be 
confined at hard labor for 5 years. The reviewing authority
approved the sentence as to each accused, designated the United. 
States Disciplinary Barracks nearest the port ot debarkation in 
the United States as the place of confinement as to each accused 
and forwarded the record ot trial for action under .Article ot 
War 50i. 

4. Evidence tor the prosecution: 

On the night ot 28 October 1944, the tour accused and about 
fifty other soldiers were attending a birthday party in the tent 
ot Technician Fifth Grade William A. Rasmus (R. 8, 9, 11, 14; · 
Pros. Exs. 2 and 3). The party was apparently a rather gay at
tair as there was considerable drinking, singing and fun-making •. 
Between 2130 and 2200 hours Private First Class Hamilton H. Rachal, 
who had become very drunk, walked out of the tent (R. 9, 11). Ac
cording to Rachal the last thing he remembered was that two ot 
the aooused, Madise and Nory, took him by the arm.and led him out 
of the tent saying, "We are going to take him out to get some air" 
(R. 8). . . . 

Private Darling saw Rachal walk out of the tent alone. He 
was followed by Madise and Nary. Darling then left the tent .and 
saw Rachal, Madise and Nory· standing in the sidewalk. He stopped
and N~ry said, "What do you want, we don't want any company". ~~ 
Darling then went to his tent and while there heard something pass
which appeared to be dragging. He then walked out ot his tent ' 
and met aooused Morrison who asked if he had seen accused Nory.
Darling said, "He went that way", and_poi~ted in the direction 
ot the latrine (R. 11). . . 

Private Holloman left the same party during the evening and 
went to the latrine. When he got there accused Nory said, "Don't 
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oome in here. Do that much for me". Before leaving he heard 
Rachal coughing in the latrine (R. 14). Holloman had known 
Rachal since 1943 as a member or the same outfit and was familiar 
with his ocugh whioh he described as a peculiar one (R. 17}. He 
then reported what he had learned to Corporal Higgins (R. 14). 

Corporal Higgins went to the latrine at approximately 2300 
hours. · When he got there ne was stopped by accused Morrison and 
Nory who said that "they were pulling M. P. duty". Corporal

-Higgins heard someone groaning inside the latrine and asked who 
it was. Nory said "it was Rachal". Higgins then asked who was 
with him and "they said 'Lloyd'"· At that time Technician Fourth 
Grade Calvin Jackson and Al Cochrane walked up (R. 18). Accord
ing to Corporal Higgins, he, Jackson and Cochrane then used force 
to get into the latrine (R. 18, 20). 

Technician Fourt'h Grade Calvin Jackson testified that he 
went down to the latrine on the night or 28 October 1944 and was 
told by accused Morrison that he could not use the latrine. Then 
accused Madise called him off to the side and told him, "You look 
like you are a pretty wise man, oome here, I want to talk to you.
He told you you can't use the latrine, you can't use it". At that 

· time "Somebody hollered in there and said, 'Bring a flashlight,
this man is gagging,• or something" (R. 24). Al Cochrane, Higgins
and Jackson then went into the latrine in the order named (R. 19, 
26). Higgins said they forced their way into the. latrine (R. 18, 
20), but Jackson testified that no force was used (R. 26). Cor
poral Higgins flashed his light and saw a man who accused Nory
told him was "Lloyd" (R. 22), and Rachal (R. 19). Rachal was 
lying on his side and Lloyd was behind him with his penis in one 
hand and the other around Rachal's neok. Rachal had no clothes 

· on from his waist down (R. 19). Lloyd's penis was approximately 
·one root distance from and in front or Rachal's rectum (R. 20). 
, 	Co~poral Higgins testified that "We tried to break them up and 

couldn't break them up". Higgins started to get an officer but 
decided to tell Sergeant Robinson instead (R. 19). 

-·when Jackson got into the latrine he saw accused Wallace 
Nory, accused Lloyd Hickey and Rachal (R. 24). Rachal was lying 
on the floor apparently unconscious and the nan standing beside 
him was tully dressed and did not have his penis out. No one 
other than Rachal was undressed or partially undressed (Pros.
Ex. l; R. 26). Because of the darkness Jackson was not able to 
positively swear that accused Llo¥d Hickey was one of the personsin the latrine at the time (R. 27)• In a sworn statement made 
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two days after the alleged oftense Jackson stated th~t he 
positively recognized Nery and Hickey when he entered the 
latrine tPro.s. Ex. 1). · 

Cochrane and Jackson left the latrine when Corporal Higgins
said he was going to tell Ca::ptain Jenkins (R. 25; Pros. Ex. 1).
Higgins reported the matter to Sergeant Robinson and they start 
ed back to the latrine and on their way they found Rachal lying
in the road (R. 19). He was sitting alongside the road in a 
crouched-forward position, face down. The road was a gravel
road (R. 16). When Rachal was found.he was dressed only in his 
O.D. shirt and one shoe. In other words, he was sitting with 
his bare "fanny" on the gravel road (R. 16). The body of' Rachal 
was dirty aLd there was a skin bruise on his hip (R. 15). · They
carried him to his tent, put him on his bed and sent for medical 
assistance. One or Rachal's shoes was missing and Private 
Holloman and Corporal Higgins went back to the latrine to look 
for it. They found some spots that they thought were blood on 
the toilet stool in the latrine (R. 19, 20, 21). . · 

When Rachal recovered ·consciousness he was lying on his 

bunk a.lid Sergeant Curry was washing his :face. His left side was 


·bruised and his. rectum was sore. When he left the party earlier 
in the evening 'With accused Madise and Nory the condition of' 
his body was all right (R. 8). . · . 

The :following morning Rachal was examined by a medical of

ficer, Captain E. L. Turner, who made the following :findings:

"Superficial lacerations at 6 and 9 o'clock at ano-outaneous 

junction. Minor contusion left anterior chest wall. Minor 

abrasion and contusion over left iliac crest" (R. 6·, 7) • 
. 

Accused Lloyd Hickey, after having been warned by an agent 
ot the Criminal Investigation Division, admitted that he had 
attended the birthday party for Rasmus and that at about 2100 
or 2130 hours he went with others to get a case of beer which 
they drank. A ~ittle later he went to the latrine by himself. 
Rachal was sitting on a seat and appeared to be conscious. Neither . 
spoke to the other. Accused Hickey urinated in one of the holes 
close to the door and Rachal was sitting.at the far end of the 
latrine. Accused immediately left the latrine and went over to 
a command car where he met Private Gilmore and' they drove back 
to Kumkido arriving at 2400 hours (Pros. Ex. 3). 

5. Evidence for the defense: 

Technician Fifth Grade Fred Powell,.Medioal Detachment, 

testified that he went to the latrine in question about midnight 
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of 28 October 1944 and saw on the seat of the latrine in the 

space between the holes a clear liquid mixed with blood. The • 

clear liquid ap:peared to be sputUill. and the blood in it was 

streaked (R. 37). · 

· Private Gilmore testified that he ru;id Lloyd Hickey left . 

B Company area around 2015.hours on the night of 28 October 1944 

in a command car. They arrived at Headquarters Company at about 

2100 hours and after talking a few minutes Hickey went to his 

tent. Gilmore did not see accused Hickey any more that night

(R. 41). . 

. . 

6•. The offense of sodomy, including penetration, requires
strict.proof; but circumstantial evidence may be sufficient 
(CM 191413, 1 B.R. 251). The circumstan·ces herein pointing
toward penetration are that Rachal, who was apparently unconscious, 
was seen in the latrine lying on his side and unclothed from the 
waist down; that the accused Hickey was behind Rachal with one · 
hand holding his exposed penis and the other around Rachal's 
neck; that Rachal found his rectum was sore after he regained
consciousness and that a medical examination of RachaL ~he follow
ing morning disclosed superficial lacerations at the ano-cutaneous 
junction. Such evidence of an opportunity and apparent attempt
to.accomplish penetration and ot soreness·and injuries likely 
to have been caused thereby is sufficient, it is believed, to 
have justified the court in determining that penetration was 
effected. 

7. Although the evidence indicates that only the accused . 
Hickey actually committed sodomy on Rachal, there is substantial 
evidence from which the court might reasonably have inferred that 
the other accused actively aided and participated in the offense 
by taking Rachal to the latrine and by attempting to prevent
others from enterins while the act was being committed (CM 115127, 
CM 145106; Sec. 451(64), Dig. Op. JAG, 1912-40). The court was, 
therefore, justified in finding all the accused guilty as prin
cipals. 

S. The papers accompanying the record of tria~· include: 
separate reports of investigation under Article of War 70 as .~o 
Madise Morrison and Hickey but.no similar report is included 
as to "Nory. However, the report of the staff judge a~vocate 
made prior to reference for trial and other accompanying pap~rs 
indicate that a report of investigation as to Nory was included and 
forwarded by the investigating officer.with the other mentioned 
reports and it may be gathered, therefore, that the missing report 
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subsequently became detached. Under these circumstances, it is 
believed that it may be presumed that the responsible officers 
performed their duties and that a pre-trial investigation was • 
in tact conducted as to Nory (par. 112a, MCM, 1928). Furthermore, 
under the circumstances of this case, it is co~sidered that any
failure to conduct an investigation as to Nory would not injurious
ly affect his substantial rights (CM 229477, 17 B.R. 149). · 

9. The charge sheet shows that at the time charges were 
preferred the accused Nory, Madise, Merri.son and Hickey were, 
respectively, 23, 20, 23 and 26 years of' age; that the first 
three named were inducted on JO October 1942 and Hickey on· 2 Novem
ber 1942, and that none had prior service. · 

. 
10. The court was legally constituted and no errors in


juriously affecting the substantial rights of the accused were 

committed during the trial. In the opinion of the Board of' 

Review, the record of' trial is legally sufficient to support

the ..findings and the sentence as to each accused. 
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New Delhi, India, 
20 March 1945. 

Board ot Review 

CM IBT 447 


UNITED STATES 	 ) SERVICES OF SUPPLY 
) 

v. 	 ) Trial.by GCM convened at APO 
) 689 %Postmaster, New York, N.Y.,

Private Coleman B. Miles, Jr., ) 24 January 1945. Dishonorable 
33137147, Company B, 352d En	 ) discharge, total forfeitures,
gineer General Service Regiment. 	 ) confinement at hard labor tor 

) 12 years. United States Dis
) ciplinary Barracks nearest port
) of debarkation in United States 
) designated as place of confine
) ment. 	 · 

HOLDING by the BOARD OF REVIEW 
0 'BRIEN, VALENTINE and VAN NESS, Judge Advocates 

1. The record ot trial in the case of the soldier above 
named has been examined by the Board of Review which submits 
this, its holding, to the Assistant Judge Advocate General in 
charge of the Judge Advocate General's Branch Office, United· 
States Forces, India Burma Theater. 

2. Accused was tried on the following Charge and Speci
f'ications: 

' 

CHARGE: Violation of the 64th Article of war. 
Specification 1: In that Private Coleman B Miles Jr, Com

pany B 352d .Engineer General Service Regiment, did, at 
Advance Section J, Staging .A:rea, on or about 21 Novem
ber 1944 strike First Lieutenant Marion C Retter, Corps
of Engineers, his superior officer, who was then in the 
execution of his office, on the face with his fist. 

Specification 2: In that Private Coleman B Miles· Jr, Com
pany· B 352d Engineer General Service Regiment, having
received a lawful command from First Lieutenant Marion 
c Retter, Corps of Engineers, his superior officer. to 

- l 

http:Trial.by


WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
('.358) WITH THE 

UNITED STATES FORCES lNDIA BURMA THEATER. 

e.nswer ~is question, did, at Advance Section 3, 
Staging Area, on or about 20 November 1944, will
fully disobey same. 

3. Accused pleaded not guilty to Specifications 1 and 2 
of the Charge and to the Charge and was found guilty of both 
Specifications and the Charge. No evidence of previous con
victions was introduced. He was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due 
or to become· due and to be confined at hard labor at such place 
as the reviewing authority may direct for 12 years. The review
ing authority approved the sentence and forwarded the record of 
trial. to the Branch O:f'fice of the Judge Advocate General, United 
States Forces, India Burma Theater pursuant to Article of War 
50~. The United States Disciplinary Barracks'nearest port of 
debarkation in the United States was designated as the place
of confinement. 

4. Evidence for the prosecution: 

On or about 20 November 1944 Lieutenant Retter, 352nd En
gineer General Service Regiment, ·1n addition to his duties as 
platoon commander, was Company B Mess Officer at the staging area 
of Advance Section 3 (R. 5; 6, 7, 9). Accused, who.was in head
quarters platoon, was a member of a detail·cleaning up around 
Company B mess hall (R. 5, 9). Accused was not in Lieutenant 
Ratter's platoon but the officers had not actually been assigned 
to any particular platoons and were more or less working as a 
group (R. 7). Lieutenant Retter had been watching the detail 
for "same time" and saw that accused was not working. He called 
the attention of .accused to that fact and told him, "Get both 
hands on that shovel and start cutting weeds" (R. 5, 8, 9). Ac
cused did not come to attention nor did he look at or answer the 
lieutenant. Lieutenant Retter then asked him if he understood, 
but accused did not answer. He was ordered to "Straighten up,
look at me, and answer my question", and again ordered to "Look 
me in the eye and answer yes or no, either you do or do not un
derstand the order I gave you". Accused still looked in another 
direction and refused to answer. Lieutenant Retter "repeated
again the order~I gave him, and said, 'Do you or do you not under
stand that ord~r?'" Accused still did not answer and was then 
told "he could consider that as a direct order, and if he did 
not answer it I would consider it as refusin~ to obey a direct 
order". Accused did not say a word (R. 5, 6). Lieutenant Retter 
testified on cross examination that "sometime or other during the 
conversation he did make a statement, 'I am taking orders from 
m:y sergeant'" (R. 9). Lieutenant Retter denied accused ever 
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told him he was ill (R. 8). Sergeant Hall testified on rebuttal 
that accused came down by the mess hall and when he saw accused • 
he told him to help carry grass awe.y. Accused did and when he 
came back Li'eutenant Retter told the sergeant to give accused a 
shovel and let him do some work. The sergeant gave him a shovel 
and sent him over to Corporal Finley (R. 16, 17). . · 

· About 0830 hours, 21 November 1944, Lieutenant Retter and 
Staff Sergeant.Hopkins were behind A Company mess hall checking
bamboo poles •. Accused walked up and said, "Lieutenant Retter, is 
it true that you are going to have me put in the guardhouse?"
Lieutenant Retter told him that it was up to the company command
er, whereupon a.coused struck Lieutenant Retter with his fist· just
above the right eye knocking him back a step and a half' or t\\O 
steps and knocking off his cap (R. 6). Sergeant Hopkins stepped 

· between them (R. 6, 10), grabbed accused by the arm and said, 
"Come on, lna.n, you get in a lot of trouble here" (R. 10). As 
the lieutenant was dusting off his cap accused struck him on the 
jaw with his ti.st. (R. 6). He hit him around the face with his 
fist (R. 11). Lieutenant Retter then told the sergeant to take 
accused (R. 6) to the company area (R. 10). When the ~hree of 
them were between Company A and Company B mess: halls accused 
again hit Lieutenant Retter (R. 7, 11) in the chest (R. 7).
Sergeant Hopkins did not see the first blow.but heard accused 
address the lieutenant and as he looked around saw the latter 
picking up his cap (R•. 10). 

s. Evidence for-the accused: 

Accused, having had his rights explained, was sworn and 

testified as to Specification 2 of the Charge. On 20 November 

he was told t·o report to Lieutenant Retter and, upon doing so was 
told to report to Sergeant Hall. Then Sergeant Hall told him 
to start carrying grass; He and Private.Parker carried grass 
on a long tin until Parker left for the latrine. Lieutenant · 
Retter at this time came up and asked accused, "Wbat you doing
standing here?" and accused replied, "I'm waiting on my partner,
he went to the latrine". Lieutenant Retter then talked to 
Sergeant Hall and the latter told accused to take a rake and: 
start raking grass with the other men. Accused picked up a rake 
and the sergeant then told him to grab a shovel. Accused did's~ 
and started to cut grass. At the time accused was swinging the 
shovel Lieutenant Retter again walked up and said, "I want to 
see you do some -work". Accused stopped, came to attention and 
said, "I'm feeling ill". The lieutenant said he didn't care 
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about accused's condition and when he said that accused said 

nothing more to him as he was afraid if' he said anything there 

would be an argument (R. 13). Aooused was asked on cross exam

ination why he didn't· answer when Lieutenant Retter told him 

to answer a question. The accused stated, "I told him I was 

feeling ill at that time" (R. lJ). Accused further testified 

there was an order in the regiment that day that all orders were 

to be carried out by the noncoms and that a corporal told them 

that if' an officer came up and asked what one was doing or why 


-one was not working he was to be told to see the noncom in charge
of the detail. "That order had been passed out that morning or 
the morning before that". Accused was asked, "* * *you didn't 
answer Lieutenant Retter because there was an order out that 
you should talk to non-coms and not officers* * *", and he-re
plied, "That's right" (R. 14). Accused did not recall Lieutenant 
Rett.er asking a g_uestion which accused was expected to answer at 
that time (R. 14). • · 

6. In order to make out the offense alleged in Specifica

tion 1 it is necessary that the prosecution prove; (a) that the 

accused.struck a certain officer as alleged; (b) that such offi 

cer was the accused's superior of't'icer at the ti.me; and (c) that 

such superior officer was in the execution of' his office.at the 

time (see MCM 1928, par. 134a). The record reveals that while 

Lieutenant Retter was checking bamboo poles behind one of the 

mess halls, accused, an enlisted man, walked up to him, addressed 

him by name and rank and then struck him three times: once above 

the right eye, once on the jaw,and again on the chest. There can 

be no question that accused was nQt aware that the person assault 

ed by him was a superior officer. By the term "superior officer" 

is meant an officer of rank superior to that of the offender and, 

where an enlisted man is the offender, any commissioned officer. 

(Bee Winthrop's Mil. Law &Pree. 2nd Ed. p. 570). We believe that 

all the elements of the· offense charged have been adequately

proved.by substantial competent evidence. 


. 7. As to Specification 2 of the Charge, the record clearly
reveals that Lieutenant Retter .ordered accused to answer his 
question whether accused understood a previous order to cut weeds. 
The accused did not answer. Winthrop's Military Law and Precedents, 
2nd Edition, page 573, states: 

"It is agreed by the authorities that the offence 
specified in this part of the Article is a disobedience 
of a positive and deliberat~ character. However it may be 

- 4 

http:proved.by
http:office.at


WAR DEPARTMENT , 

. BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
WITH THE ('61)

UNITED STATES FORCES INDIA BURMA THEATER. 

exhib1ted,--whether in the form of an.open and express
refusal to do what is ordere~, or in a simple not doing
it, or in a doing of the opposite, or in a doing of 
something which has been expressly forbidden to be done,-
~he disobedienoe must be wilful and intentional". . 

We believe' that accused's willful disobedience ot the specific
conmiand ot his superior ottioer is well evidenced by his silence 
and indifference. · 

S. The charge sheet shows that accused was, at the time 
charges were preferred, 28-7/12 years or age. He had no prior
service e.nd was inducted into the Army or the United States on 
3 February 1942 to serve the duration plus six months. 

9. The court was legally constituted and had jurisdiction
of the subject matter of the offense and of the person of the 
accused. No errors injuriously affecting the substantial rights 
ot accused were committed during the trial. The sentence is 
within the authorized limits. The Board of Review is' of the 
opinion and accordingly holds that the record or trial is 
legally sufficient to support the findings and the sentence. 

, Judge Advocate ·~~oR~(JOCf•Brien 

~yr(~ , Judge Advocate 
· Itimous T. Valentine 

Judge Advocate 

- 5 





WAR DEPARTMENT 

BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL 
WITH THE 


( UNITED STATES FORCES INDIA BURMA THEATER. (363) 


New Delhi, India 
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UNITED STATES ) .AIR SERVICE COMM.AND 

! 
) 

v 	 ) Trial by GCM convened at APO 671, 
) %Postmaster, New York, N.Y. on 

Private Lesley O. Satterfield, 24 February 1945. Dishonorable 
42058.344, 456th Aviation · discharge, forfeiture of all pay
Squadron, 5.317th Air Depot {Prov), and allowances due or to become . 

) due, confinement at ha.rd labor 
) for 5 years. United States Dis
) ciplinary Barracks nearest port . 
) of debarkation in United States 
) designated as place of confine
) ment. 

HOLDING by the BOARD OF REVIEW 
0 'BRIEN, VALENTINE and V.AN NESS, Judge Advocates 

The record of trial in the case of the soldier above named 
has been examined by the Board of Review established in the of
fice of the Assistant Judge Advocate General in charge of the 
Judge Advocate General's Branch Office, India Burma Theater, and 
the Board finds the same to be legally sufficient to support the 
sentence. 

Judge Advocate 
ohn G.
I . . . 

·::-1<' ' ,,. ' ' ,/
:0~.-·i1~~_;//~(,/(~ , Judge Advocate 
Itimous T. Valentine 

,. ) 	 ) 
/_~·,,·r-
l~~/~&<~, Judge Advocate 
'Rober.t c. Van Ness 

307990 
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CM IBT 467 . (Sat~er!ield, Lt:.sley o.) 1st Ind. 

. . .. . . ' 
·'BROCH OFFICE. OF Tl-!E.JUOOEADVOCATE GENERAL, USF, .IBT, APo 885, New York, 
·N. Y., 17 March 1945. . 

. ' .. . : .· 

, To: The Comnanding GeD3ral., India Burma.~ Service Command,, APO ,-671, U.s.Army• 

.' · · · · i. ·. rn' the case o.f Private Lesley o. Satterfield, 42058344, 456th 
·Aviation Squadron, 5317th Air Depot (Prov.), attention is invited to the 

.foregoing holding by the Board of Review established in this Branch Office o.f 

The Judge Advocate General. that the record of trial is legally sufficient to 

support the .eentence, Which holding is hereby approved and concurred in. Under 

the provisions of Article o.t War 56!, you now .have authority to order the . 

exe_s:ution o! tW,.· sentence. "- · 


" '" • I • •l" 

· ;-·>· " ·. · 2•. ·.When copies of.the published order are forwarded to this office, 
the~.should be accompanied by tlie · roregoing holding· and this indorsement. For 
Convenience Of reference and to facilitate attaching ·Copies of the publish,ed 
order to the record in this case, it is requested that the ·.file nuni>er of the 

·record appear in brackets at the end of the published order as follows·: (CM IBT 467). 
. . 

·. · ,3. The punishment of conf~ement at hard labor for 5 years impo~ed by · · 
the court. is believed to be unnecessarily severe. The,accused was foutrl guilty 
ot wil1'ul disobedience of a lawful command of his superior •officer in Violation . 
of Article o.f War 64. Accused had refused to obey an order from a non-conmissioned 
officer who was then in the execution of his office "to sweep out the orde;i:-1.y '. 
roo.m.n. The squadron commander, on being in.fdrmed o.f the .accused's refusal, sent 
.for the accused and he then gave the acctised a direct order 11to sweep out the 
orderly room". The accused refused t'o obey same. The language of the squadron 
canma.nder "God damn it, I have had enough trouble wi.th you in the States and I . 
don't intend to have it over here" is language not eJq>ected of a comnanding . · 
officer when addressiz:i.g .men under .him. It, unquestionably gave the. court the 
1.mPressi'on that the accused was a trouble-maker who should be eliminated !rom 
the service and, no doubt, influenced the court.in the imposition of an 
unnecessarily severe s:ntence • 

., , 4. The tile in:licates 'that this ·soldier 11as had; in addition to· his ' 

current service (4 December 1943 to date) 1 9 continuous years enlisted· service, ·. 

having been discharged honorably after the e.xf)iration of each 3 year e~tment . 

period a.s private, corporal, and private first class. .No evid~nce of previous 


·.convictions was submitted to. the court. In view of the foregoing, it is recom- ' 

mended, pursuant to note· 5 of Article of War 50i; that so wch o.f the confinement 

a.t hard labor as is iii excess of 18 months be remitted, the dishonorable discharge 
suspended, and the I.B. Stockade Number 1 1 .Kanchrapara, (Calcut.tia) .India, desig
nated .as the place of confinement •. 

onel 1 J.A.G.D. 
Judge Advocate. Ge· 
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New Delhi, India 
)l March 1945 

Board Of ReVi6W 

. cM +~T # li8f 


U N I ~ E D S T A T E S J. SERV!~ES OF SUPPLY 

v. ) t~ial by GCM convened at APO 
) 689, %Postmaster,· New York I'

Private a. L. (I.O.) Dillon, ) N.Y., 28 February 1945. Di•• {
34874117 t 60th Ordnance Com ) honorable discharge . (suspended 
pany (AmJ. ) until soldier's release tram 

.con1'1~ement), total torteiturea, 
confinement. at hard labor ~or! one year and six months. In41a 

) Burma Stockade No. l, Xanohra
) para, India, ·designated as 
) place of confinement, 

OPINION by the noA.RD OF REVIE,V 

O'BRIEN; VALENTINE and ~AN; NE.SS, Judge Advo6ate~ 


l. The re.cord of trial in the oase of the soldier above 

named has been examined by the Board of Review which submits 

this, its opinion, to the Assistant Judge Advocate General in 

charge of The Judge Advocate General's Branch Office, United 

States Forces India Burma Theater. 


2·. Accused was triad on th& following Charge and Speci• . 
tication~· · 

CHARGE~ Violation or the 9Jrd Article of war. 

Speo1tlcat1-on~ In that Pvt. B.L. Dillon, 60th Ordnano:e 
co (Am) did at Shing'bwiyang, Burma, on or about 0735• 
20 Jan •. 1945, unlawfully kill Rapchang Lama, an I.ndian, 

~ ·by shooting him with a carbine. 

3. Accu:sacl pleaded not guilty to the Specif~ca.t1c>n and t·o . 
the· Charge and was tound gullty or· both: of them. He was sentenced. 
to be dishonorably discharged the servic&, to forfeit all pay and 
allowanoes due or to beccme due and to be con.tined at hard labor< 
at suoh place as the reviewing authority may direct·ror two years. 
The reviewing authority approTed the sentence but remitted. that . 

: · portion thereof imposing oont'inement at hard labor in excess ot 



(366). 
one year and six months. ahd suspended until the soldier.'s release 
from confinement that portion thereof adjudging dishonorable dis
charge• The I. B. Stockade No; 1, Kanchrapara, India, was desig-. 
nated as the place of confinemant. The record of trial ·was exam
ined .in the ~alitary Justice Division in the Branch Of~ice of The 
Judge Advocate General, United States Forces, India Burma Theater, 
ThEj Military Justicie .Division was Of the opinion tha-t thq record 
o:f'. trial was legally instifficient to support the finding·· of guilty 
of.the Specification and of the Charge. Pursuant to· Article of 
war 50! the record of trial was referred to the Board of Review 
tor its opinion. 

4. The evidence discloses that, on 20 January 1945, the 

accused's organization was· stationed at Shingbwiyang, Burma 

(R. 11, ·1)) •. At a.bout 0735 that day the accused \\fas detailed 

to load ten native laborers in a truck (R. 19; Pros. Ex. 2).

One ot them refused to go. The accused grabbed him by the arm 

and attempted to pull or push him up. As the laborer persisted 

·in his refusal to get in the truck, the accused, who was hold

ing his carbine by his side pointing toward the laborer, thought 

he would scare the native and therefore pulled the bolt of 'the 

weapon back and let it go forward. The weapon was accidentally 

discharged, the bullet hitting the labor.er (R. 8, 19, 20; Pros. 

Ex. 2). At th~ time the gun was discharged, the accuseq was . 

facing•th"S native but was turning around' (R. 8). The Indian was 

placed in the truck and ~ushed to the hospital (R. 9). The 

accused did not know the native's name, but he had been working· 


·around 	the ommunition dump for about three months (R. 18; Pros. 
Ex. 2). One of the witnesses referred to the native as "Ahmed" 
(R. 8). The senior medical officer of the Saltsprings Hospital 

near Shingbwiyang, who'\vas employed by the Central Government 

through the Assam Government, examined the body of.an Indian on 

20 January 1945. There were two.holes in the body, one in the 

right and the other in the left axillary space. Death was due 

to internal hemor~hage caused by a bullet wound. In.the pocket 

of the dead man: was found an Assam'Civil Porter's identification 

card bearing the name· "Rapchang Lama'! (Pros. Ex. 1), which· was 

turned over to the OC, Second Nepalese Corps. ·The doctor did 

not know the native's name but had seen him previously when 

people came to repair locks etc. (R. 5,.6, 7). Carbines were 

carried by the men on order of higher authority (R. 10). 


No evidence was ottered by the defense. 

:5. The Milito.ry Justice Division:,~n their opinion stated: 
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"There is a total failure of proof to establish that 

the native Indian ·who was shot by the accused was Rapohang 
Lama whom the Specification alleges was killed. Assuming
that the body examined by the doctor was properly identified 
as tha~.of Rapohang Lam.a; there.is nevertheless no evidence 
that it was the body of the person strµ.ck by the bullet fired 
from the carbine of the ..accused, . No one identifiecl it. as 
such and. no facts were proved from which such fact might 

.legally be inferred. True, the Indian was rushed to a 
hospital, but to what hospital is not shown. The Saltsprings 
Hospital to which the examining doctor was attached is ap
parently a civil hospital. There might well have been, 
ind,eed prob~b+y was, a military hospital nearby, and perhaps 

·other civil hospitals were in the area, to any of which the 
injured laborer might have been taken. There is noth~ng in 
the location.of the wound' to indicate that the man who was 
shot by accused was the.man whose body was examined. It is 
not·even ~hewn that the wound was or could.have been caused 
by a .30 caliber bullet. Nor. is the clothing worn by the 
man shot by the accused shown similar to that on the body

·examined at the hospital. Neither the time .of day at which 
the body of Rapchang Lam.a reached the hospital, nor whether 
.it wo.~ aliv;e at the time, nor who brought it in· can be 
found in the record. The case clearly falls within the 

,'· principles enunciated in CM 202359, 6 BR 87. Indeed it· is 
even stronger. In the cited case it was shown that a man in 
a white .shirt was struck by an automobile drivsn by the. ac
cused. Before being removed he was identified as Private 
Rutan by some·soldiers who were not produced at the trial. 
·(This was held to be hearsay and thus incompetent.) The 
injured man was then taken to the station hospital. The 
evide.i:ice showed that on the night of the accident .Private 
Rutan was in that same hospital with compound.fractures 
·or both bones of each· 1eg, abrasions about the face, je.w 

, and one ear, and a severe ·head injury", and that he died as 
a result th~reof. The evidence.further disclosed that the 
man struck-.bY the automobile sustained a fracture of one 
leg and-that his face was bloody. l'he J\].dge Advocate 
G.eneral, on pp. 122-3, held that there was no competent 
evidence to prove that Private Rutan and the man struck by 
the automobile was one and the same person; that the mare 
fact 'that the latter sustained injuries vo.gue,ly similar to 
those suffered by Private Rutan did not prove him to be 
Rutan· and that from all that appeared the man injured by' .the automobile might still be alive and well,. So in this 

·case there is nothing to prove that the ~ative who was shot 
by the accused is now dead. It.is not entirely improbable 
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that the dead native, even though he was Ra.pcliang Lama/ 
had been shot by some.one ~lse. There is no ~vidence that 

·'only one native was shot on that da.te in ·that;area-.. 
perhaps se~aral were. That .American soldier~ were under 
orders to darry carbines is indication·that the area was 
not considered .~afe and that sudden'death might erupt 
from several directions. Two 0th.er bits of evidence,. 
considered in oonjunctibn with'the nature of the area in 
which the shboting took place, give weight to the possibility 
that· the so-called ltapbharig Lama was not the Indian Shot by " 
the accused. That·!ndiatl was called Ahmed by one witness. 
He had also been working ardund the ammunition dump tor: · 
about three months, while the dead fuan had previously been 
seen working arourid the hospital on looks and things; It 
is therefore not pure fanta·sy. to conjecture that· the Indian 
shot by the accused was not Rapchang Lama at all, even 
though the dead man was properly identified as such. In 
any event, failure to prove that the accused shot the 
man shown to.be dea~ was a fatal omission (CM CBI 49)". 

6. We deem it unRecessary to discuss the question as to 

the sufficiency of .the proof of the dead native being Rapohang 

Loma.· Insofar as the opinion of the Military Justice Division 

points out that"the prosecution has failed to prove that the 

native at the·hospi~al and ·the one called Ahmed whom accused 

shot were on~ and t~e same p~rson, we agree. We cannot over-· 

look the fact that the rights of the accused demand that there 

b~ proof that aCCU$6d shot the•particular victim named in the 

Speoit'ication and that he died as a result of such·wound (cM CBI 


·49). 	 There being-no proof that the person shot by accused died 
as a result thereof, the prosecution has failed in a nec·essary 
vital element or its case. 

7 ,. · The Board of ~eview is or the opinion that the record 
ot trial is legally insufficient to support the findings or guilty 
ot the Specification and of the Charge, and legally insufficient 
to support the sentence.· 

/s/ John G. O'BrieIL.__i. Judge Advocate 

/S/Itimous T. Valentine, Judge Advocate 

/s/ Robsrt c. Van Ness Judge Advocate 



CM IBT # 4ss (Dilibrt, B. t. (I.O.)) lst !nd •· 

:f3RANCH·OJF!CE OF·THE JUDGE .ADVOCATE GENERAL, USF, IlIDIA BURMA 

'fitE.ATER, APO 885, New York, N.Y., 2 April 1945. 


To: The Commanding General, USF, India Burma Theater, APO 885, 
. u. s • AJ:my. 
l.· 

. 

Herewith transmitted 
. 

for your action under .Article of· 
War 50·i, as amended by the act of August 20, 19.37 (Pub. No. 
)25; ?5th Cong.) ~nd by the act of August 1, 1942 (Pub. No. 
69.3,-??th Cong.) fs the record ot trial by general court-martial 
in the case of Private B.L. (I.O.) Dillon, 34874.317, 60th 
Ordnance Company (Am), together with the foregoing opinion of 
the Board of Review constituted in the Branch Off ice of The 
Judge Advocate General with the United States Forces in India 
B'1rI!la. 

/' 

.i 2. I concur in the opinion of the Board of Review and, 
,. tor the reasons stated therein, recommend that the :findings 

and sentence be vacated and that all rights, privileges and 
J)roperty or which ·accused has been deprived by virtue of said 
se~tence be restored. · 

. J. Inclosed herewith is a form of ac.tion designed to 
oarry into execution the recommendation hereinabove made should 
it meet with your approval. 

/s/ William J. Bacon 
/t/ WILLIAM J. BACON 

Colonel, J.A.G.D. 
Assistant Judge Advocate General 

2 	Inols~ 


Record of Trial 

Action Sheet 


(Findings and sentence vacated. GCMO 11, !Bl', 17 Apr 1945) 
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