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Branch Office of The Judge Advocate General 4 (1)
with the

Buropean Theater of Operations REERADED Unc>c AS S - €D

BOARD OF REVIEW NO, 1

CM ETO 4492

UNITED STATES
V.

Private, formerly Corporal,
CLYDE SHELTON (18161399),
Private, formerly Corporal,
LUTHER C. MARTINDALE
(18041498, and Private,
formerly Private First Class,
VERNON K. HALVORSON
(37326195), all of 325th
Bombardment Squadron, 92nd
Bombardment Group

Nt N N o N N N NP N Nl ot NP NP N

BY AuzwoRiTy of TUAG.

A NS By RECINALEC Miiven (o,

JAGC, Exec gy asFmy

1ST BOMBARDMENT DIVISION

Trial by GCM, convened at AAF
Station 109, U. S. Army (England),
10 October 1944. Sentence as to
each accused: Dishonorable dis-
charge, total forfeitures and
confinement at hard labor for

two years. Place of confinement
not designated.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

°

The record of trial in the case of the soldiers named above has

been examined by the Board of Review.

Accused were arrsigned separately and tried together upon the

following Charge and specifications:

SHELTON
CHARGE: Violation of the 96th Article of War.

Specification 1: In that Private Clyde Shelton, 325th
Bombardment Squadron (H), 92nd Bombardment Group
(H) AAF, then Corporal, 325th Bombardment Squadron
(H), 92nd Bombardment Group (H) AAF, did, in conm=
junction with Private Luther C. Martindale, 325th
Bombardment Squadron (H), 92nd Bombardment Group
(H) AAF, then Corporal, 325th Bopbardment Squadron
(H), 92nd Bombardment Group (H) AAF, and Private
Vernon K. Halvorson, 325th Bombardment Squadron
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" (H), 92nd Bombardment Group (H) AAF, then Private
First Class, 325th Bombardment Squadron {(H), 92nd
Bombardment Group (H) AAF, at AAF Station 109, on
or about 1 September 1944, wrongfully take, and
-use, without proper authority, a ceriain motor ‘
vehicle, to-wit: a 1/4 ton /x) Jeep, Serial Number '
2076831, property of the United States, of & value

. .of more than $50.00. . !

| Specification 2: - (Motion for finding of not guiity'granted) .

Specification 3: In that Private Clyde Shelton, 325th
‘Bombardment Squadron (H), 92nd Bombardment' Group
(H) AAF, then Corporal, 325th Bombardment Squadron

- (H), '92nd Bombardment Group (H) AAF, did, at AAF

- Station 109, on or sbout 1 September 1944, wrong-
fully and unlswfully leave the scene of an accident
without rendering the assistance called for under
the circumstances to Private Eugene M. Lewis,
after he had been struck and seriously injured by
a motor vehicle, in which the said Clyde Shelton
wes 8 passenger. . .

MART IND

AN

CHARGE: Violation of the 96th Article of Var. ,

Specification 1: Identical with Specification 1

(Shelton) as above set forth except for the

_ appropriate transposition of the names and
former grades of accused.

Specification 2: (Motion for finding of not guilty granted) .

Specification 3: In that Private Luther C. Martindale,

325th Bombardment Squadron (H), 92nd Bombardment

' Group (H) AAF, then Corporal, 325th Bombardment
Squadron (H), 92nd Bombardment Group (H) AAF,
did, at AAF Station 109, on or about 1 September
1944, wrongfully and unlawfully leave the scene
of an accident without rendering the assistance
called for under circumstances to Private Eugene
M. lewis, after he had been struck and seriously
injured by a motor wvehicle, in which the said
Luther C. Martindsle was a passenger. .

HALVORSCN
CHARGE: Violation of the 96th Article of War.

4492
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Specification 1: Identical with Specification 1 (Shelton) '

as sbove wlth appropriate transposition of the names
and former grades of accused.

Specification 2: (Motion for finding of not guilty granted)

Specification 3: In that Private Vernon K. Halvorson,
325th Bombardment Squadron (H), 92nd Bombardment
Group (H) AAF, then Private First Class, 325th
Bombardment Squadron (H), 92nd Bombardment Group
(H) AAF, did, at AAF Station 109, on or sbout
1 September 1944, wrongfully and unlawfully leave
the scene of an accident without rendering the

~ assistance called for under the circumstances to
Private Eugene M, Lewis, after he had been struck
and seriously injured by a motor vehicle, which
the said Vernon K. Halvorson was operating.

Specification 4: In that * * * did, at AAF Station
109, on or about 1 September 1944, wrongfully and
unlawfully drive a motor vehicle while under the
influence of intoxicating liquor.

Accused by written stipulation agreed to be tried together. Each accused
prleaded not gullty, accused Shelton and Martindale were found guilty of

the Charge and Specifications 1 and 3 preferred against them respectively,
and accused Halvorson was found guilty of the Charge and Specifications 1,

. 3 and 4 preferred against him. Motions for findings of not guilty of
Specification 2 as to each accused were sustained by the court. No evi-
dence of previous convictions was introduced. Each accused was sentenced
to be dishonorably discharged the service, to forfeit all pay and allowances
due or to become due and to.-be confined at hard labor, at such place as the
reviewing authority may direct, for two years. The reviewing authority
approved each sentence, did not designate a place of confinement and for-

warded the record of trial for action pursuant to Article of War 50%.

3. The findings of guilty of Specification 1 as to each of the
three accused and of Specification 4 as to accused Halvorson are fully
supported by competent, substantial evidence.

4. Specification 3 of the Charge as to each accused. a. The evi-
dence for the prosecution established the following facts:

Accused were all members of the same organization and were

. stationed at a base in England (R12,14,43). At the time of the commission
-of the alleged offense, Martindele was a corporal, and Halvorson and
Shelton were privates first class. On the evening of 31 August 1944 they
went on pass to nearby towns, drank heavily and returned to their base at

_ about 2300 hours. Halvorson was under the influence of liquor. . Soon
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after their return they decided to go to the line mess to eat and for _
this purpose the three of them took and used without authority a 1/4 ton
government truck commonly known as a jeep. Approximately an hour later, at
abéut 0030 hours, 1 September, while riding back from the mess at a speed of
about 20 to 25 mlles an hour, they struck and seriously injured Private
Lewls, an American soldier, a member of the medical detdchment at the same
base, who was pushing a bicycle on the road. At the time of the collision
Helvorson was driving, Martindale was sitting in the front seat on the
driver's right, and Shelton was riding in the back (R12-20,21,22,27,41,42,
44; Pros.Exs.14,15,16,17). It was a bright moonlight night and the road
could be seen with a falr degree of clearness. The blackout lights on
the vehicle were turned on. None of the three accused however, saw the
soldier on the road until they were almost upon him, and the brakes were
not applied until after the soldier was sitruck. When they came to a
stop, the three accused alighted and walked toward the front of the Jeep.
There they learned that the soldier had been injured by the impact and
that the injuries were probably serlous. After talking briefly among
themselves, Halvorson climbed back into the jeep and drove away, while
Martindale and Shelton walked away to their barracks. None of the three

"~ accused rendered, or attempted to render, assistance to the injured soldier
or disclosed his plight to snyone. They left him lying unconscious on
the side of the road, bleeding profusely.  He was discovered by a passerby
whose attention had been-attracted by the nolse of the collision, and was
brought to the base where it was found that his injuries were of a serious
nature (R21,27,28,30,33-39,41-42,47; Pros.Exs.6,7,8,14,15,16,17).

: b. After their rights were explained to them, accused elected
to remgin silent, No evidence was offered by the defense.

'5. a. The following provision in the Army Regulations is binding
upon drivers of government vehicles:

®In ¢ase of injury to person or damsge to property

the driver of a vehicle will stop the vehicle and
render such assistance as may be needed" (par 18a
(1), AR 850-15, 28 Aug 1943).

Substantially the same provision is found in a directive issuad by the
Commanding General of the European Theater of Operatlions, and in effect
at the time of the collision (Maintenance and Operation of Motor Vehlecles,
Hq. ETOUSA, AG 451/2 Pub GC, 24 Jan 1944, sec.I, par.la). The same.
directive contains the following provision:

"The senior (officer, warrant officer or enlisted
man) present in a vehicle is responsible for the
proper operation of the vehicle" (Ibid., sec.XXXIII,

par.6)

The evidence adduced by.the prosecution proved that at the time
of the collision, the three accused were engaged in a jolnt enterprise.

-4 4492
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The evidence also showed that Martindale was a corporal, while Halvorson,
the driver, and Shelton were privates first class. The duty of the driver
to stop and render assistance in case of injury to a person, is an incident
of the operation of a govermment vehicle. Under these circumstances each
occupant was equally responsible with the driver for the latter's failure
to render the necessary assistance to the injured soldier as required by
the regulation and directive mentioned (CHM ETO 393, Caton and Fikes; CM
- ETO 2788, Coats and Garcia). The findings of guilty are therefore sus-
tained on the grounds stated. '

b. The findings are sustainable on a ground applicable to
militdry drivers of vehicles generally, whether the vehicles are owned
by the government or not. Thus it has been held that an officer who
drove hls automobile into and damsged a parked car and left the scene -
.without attempting to locate the owner or to report the accident to proper
‘authority, was properly found guilty of a violation of Article of War 96
- oh the ground that his omissicn constituted a neglect to the prejudice of
good order and conduct of a nature to bring discredit upon the military
service (Clf 221686, Hicks (1942), 13 B.R. 219, Bull.JAG, Vol.I, No.5,

. Oct 1942, sec.454(652), p.277). Indicative of the discrediting nature
of the conduct of the three accused is the fact that Congress has pro-
vided in the Code of Laws of the District of Columbia that any person
operating a motor vehicle, who injures a person therewith and fails to
stop and give assistance to such person is punishable for his first |,
offense by a fine of not more than $500, or imprisonment for not more
than six months, or both, and for his second offense by a fine of not
more than $1000, or imprisonment for not more than one year, or both
(D.C. Code, sec.40-609(6:247); Seher v. District of Columbia, 95 F.2d
118). It has also been held that failure on the part of an officer
driving an automobile to stop and render assistance after striking and.
injuring a pedestrian is a violation of Article of War 95 (CH 185023
(1929), Rig.Op.JAG, 1912-1940, sec.453(20), p.345). In the instent
~ case each accused was responsible for the operation of the motor vehicle.
The failure of each of them to assist the victim of the collislon con-
stituted -a neglect to the prejudice of good order, and conduct of a
nature to bring discredit upon the military service in violation of
Article of War 96.

c. In addition to the bases of 1iability stated in paragraphs
a and b above, there is a third and independent consideration which
operated to impose a duty upon each accused to render assistance to the
stricken soldier even if they did not cause his injuries. The general
rule is that the law imposes no duty upon anyone to assist another whose
injuries he has neither caused nor aggravated (Warschauer v. Lloyd
Sabaudo, 71 F.2d 146,147; 2 Restatement of the Law of Torts, sec.322,
p.8705;-but the rule is otherwise when the relationship existing between
them is such that the law imposes a duty upon one to furnish the neces-
sary assistance to the injured person (38 Am.Jur., sec.l6, pp.658-659).
A relationship of this character exists among soldiers of the Army of
the United States. = The Government has a vital interest in the preserva-
tion of the 1life and health of every soldier. It has pursued continuously

4492
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an active policy of conserving military manpower and of achieving its
greatest possible utilization in the prosecution of the war. The victim
of the accident in this case was an American soldier rendered helpless by
his injuries. TUnder these circumstances, each accused was. under a duty
to the Government,.by virtue of his status as a soldler, to render such
assistance as he could reasonably provide to protect the injured fellow-
soldier's life and to prevent the possible aggravation of his injuries.-
Every soldier is a member of a team engaged in the common enterprise of
winning the war. The duty is predicated upon the need for surrounding
with every reasonable safeguard the life, health and safety of every
soldier in order to prevent waste of military manpower. °‘Failure on the
part of accused to fulfill this duty constituted a neglect to the preju-
dice of good order and military discipline, and conduct of a nature to
bring discredit upon the military service. The fact that the conduct
required of accused for the fulfillment of this intensely practical
obligation also accords with humanitarian and moral stendards universally
accepted among civilized people, is additional evidence of the validity
of the rule.
A

‘6. The charge sheets show the following data on the age and ser-

vice of each accused: .
a. Shelton is 36 years and two months of age and enlisted at

Muskogee, Oklahoma, 2 October 1942, to serve for the duration of the war
plus six months. He had no prior service.

b. Mgrtindale is 24 years and six months of age and enlisted
at Texarkana, Texas, 6 August 1941, to serve for three years. His ser-
vice period is governed by the Service Extension Act of 194* He had
no prior service.

¢. Halvorson is 22 years and three months of age and was inducted
at Fort Snelling, Minnesota, 23 October 1942, to serve for the duration of
the war plus six months. He had no prior service.

~.7. The court was legally constituted and had jurisdiction of the
persons and offenses. No errors injuriously affecting the substantial
rights of any of accused were cormitted during the trial. The Board of
Review is of the opinion that the record of trisl is legally sufficient
as to each accused to support the flndings of gullty and the sentence.

Judge Advocate

udge Advocate

Judge Advocate .

-6- 4492
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War Department Branch Office of The Judge- Advocate General with the
European Theater of Operations. 4 JAN 194 TO: Commanding
General, lst Bombardment Division, APO 557, U. S. Army. » .

1. In the case of Private, formerly Corporal, CLYDE SHELTON :
(18161399), Private, formerly Corpora.l LUTHER C. MARTINDALE (18041498),
and Private, formerly Private First Class, VERNCN K. HALVCRSON (37326195),

-all of 325th Bombardment Squadron, 92nd Bombardment Grouyp, attention is
invited to the foregoing holding by the Board of Review that the record
of trial. is legally sufficient as to each accused to support the findings
of guilty and the sentence, which holding is hereby approved. = Under the*
provisions of Article of War 504, you now have authority to order execu-
tion of the sentences. . .

2. - It is noted that your action in this case did not designate the
place of confinement. It is requested that supplemental action designating
the place of confinement (IMCM, 1928, Form 10, p.275) be exscuted and for-
warded to this headquarters for insertion in the record of trial. It is
to be noted that confinement in a penitentiary is not authorized for any
of the offenses committed by accused.

3. There was no evidence of previous convictions by court-martial
and the civil record of each accused fails to reveal bad character. The
sentences of confinement at hard_Jabor are for a period of two years.

In view of this fact and of the nature of the offenses of which accused
stand convicted, it is believed that they should not be separated from
military service and freed from the hazards and dangers of war by incar-
ceration until all possibilities of salvaging their value as soldiers
have been exhausted. In view of the prevailing policy in this theater
of conserving manpower, I recommend the designation of the appropriate
disciplinary training center as the place of confinement, with suspension
of the execution of the dishonorable discharge untll the soldiers' re-
lease from confinement.

4. When copies of the published orders are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 4492. For con-
venience of reference, please place that number in. brackets at the end

. of the orders (CM ETO 4492).
i

7 E. C. MeXEIL,
“Brigadier General, United States Army,
“Assistant Judge Advocate General.

r
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Branch Office of The Judge Advocate General 9)
with the
Eur0pean Theater of Operations
.. 887

BOARD OF REVIEW NO. 2 18 DEC 1944
CH ETO 4497 '

UNTTED STATES VI CORPS ’

. V.o Trial by GCM, convened at APO 46,

) (France), 20 October 1544. Sentence:
Dishonorable discharge, total forfei-
tures and confinement at hard labor
for life., United States Penitentiary,
Lewisburg, Pennsylvania.

- Private First Class CHESTER
" A. DeKEYSER (35326510),
Battery "D, 433rd Antiair-
craft Artillery Battalion

Nt N st "t sl Nt "t Sur?

HOLDIKG by BOARD OF REVIEW NO, 2 .
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

l. The record of trisl in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following charges and specifi-
cations:; .

CHARGE I: Violation of the 92nd Article of War.

Specification: In that Chester A. DeKeyser, Private
First Class, Battery "D", 433rd Antiaircraft
Artillery Battalion, did, at St. Tropez, France,

! on or about 12 September 1944, with malice afore-

thought, willfully, deliberately, feloniously,
unlawfully, and with premeditation kill one
Charles W, Winbun, Private First Class, Battery
npr, 433rd Antleircraft Artillery Battaliocm, a
human being by shooting him with a pistol.

" CHARGE II: Violation of the 93rd Article of war.

Specifications In that * * » did, at st. Tropesz,

: France, on or about 12 September 1944, with in-
tent to do him bodily harm, commit an assault
upon Elmer N, Lardy, Sergeant, Battery "D",

4497
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433rd Antiaircraeft Artillery Battalion, by
shooting at him with a dangerous weapon to
wit, a pistel,

He pleaded not guilty and, threes-fourths of the members of the
court present when the vote was taken concurring, was found guilty
of the charges and specifications. Evidence was introduced of one
- previous conviction by summary court for drunk and disorderly con-
duct in a. public place, in violation of Article of War 96. Three-
fourths of the members of the court present when the vote was taken
concurring, he was sentenced to be dishonorably discharged the ser-
vice, to forfeit all pay and allowances dus or to bpcome due and to
be confined at hard labor, at such place as the reviewing authority
mey direct, for the term of his natural 1ife, The reviewing author-
ity epproved the sentence designated the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement, and forwarded
the record of trial for action pursuant to the provisions of Article
of War 50%,

3. The evidence for the prosecution shows that on 12 Septem- -
ber 1944 the 433rd Antieircraft Artillery Battelion was located near
St, Tropez, France, Sergeant Elmér F, Lardy of this organization
testified that on the date indicated, shortly after supper, he observed
two soldiers of his battery, Private First Class Charles W. Winbun
and accused, in an "argument and scuffle" near the kitchen tent. He
heard some "loud talking" following which these soldiers "just swung
at each other" and accused fell or dropped to the ground. The fight
thereupon subsided or abated and Winbun returned to the kitchen tent
to ®resume brushing his teeth", For a few seconds, accused lay "flat
on his stomach" then, "got up and ran to his tent® (R7,10), Once
there, he hesitated a second, reached in his bag, "got his gun" and took
it out of "his holster", Winbun also ran towards accused's tent, "only
a matter of seconds" after accused started down there (314-15,405. How-
ever, when Winbun reached the tent accused already had his gun and
Winbun by-passed the tent and ran "almost due north" (R16). Accused
followed him with his gun in his hand "at the same speed, in a run"
(R18). Witness picked up & club, fell in behind accused, ordered him
to "put his gun down", and clubbed him over the head as he ran (R9,11,
16,17). At the moment he was clubbed, accused fired at Winbun and
missed. He then turned and "shot at" witness again missing (R9,17-18).
At this time accused and Winbun had stopped running, with Winbun
“about three or four yards" out in front. Winbun shouted to accused
to "put his gun down" and Yrepeated this a half dozen times",” Winbun
was turped around somewhat for witness could see his face., "He was
in & position * * * {rying to duck"., Accused fired a second shot at
Winbun "which hit him%, Winbun fell on his face and accused fled up
the road (Rr9,16,18-19)," N

The testimony of Private Ardiur H, Flottmann fully corro-

borztes Sergeant Lardy's. He added that he and accused drank "some
wine" and "had some drinks" at supper and that the trouble occurred

N 4497
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following "a few little words" about "an hour or an hour and a
half" after supper (R22,23,24). This witness was of the opinion
that Winbun got the best of the fist fight as there were "no marks®
on him, whereas, DeKeyser had some blood on his face, He saw no
cuts cr serious wounds and observed no weapons in the hands of
either at the time of the fight., Winbun only hit accused "with his
fist" (R24,26). '

Technician Third Grade William R. Greham, testified that

on the date in question, shortly after supper, he apprehended accused

"down the highway® near St. Tropez. He took from him & gun which

had "one round in the magazine and three left in the clip". The wea=

pon, & Baretta Caliber 9 pistol, was identified and recelved in
evidence as Prosecution's Exhibit 1., According to Graham, accused
"didn't stagger™ and his speech did not indicate that he had been
drinking (R31-33).

Captain William S, Brumage, Medical Corps, testified
that on the evening of September 12, 1944, he examined tkhe body of
a deceased soldier. - It was stipulated that this man was Private
First Class Charles W. Winbun. The examination disclosed a "small-
arm caliber” penetrating bullet wound which indicated that a shot
had passed "through the left arm and completely through the chest®,
The cause of Winbun's death was "injury either to the heart or large
internal blood vessel in the chest”, resulting from the fire of a
small arm weapon (R34=35).

4. The evidence for the defense consists of thetestimony of
Private First Class Henry F. Sutton of accused's organizatlon, who
stated thet DeKeyser"had a drink" at suppertime, on the "day of the
shooting” (R38) and a written statement made by Sergeant Lardy de-
scribing the fight substantially the same as his testimony (rR13,29;
Def. Ex.A). The accused did not testify.

5. Competent evidence conclusively shows that accused shot
and killed Private First Class Charles W, Winbun and that he fired
his weapon at, but did no injury to, Sergeant Elmer N, Lardy.

Two questions are presented by the record of trial. Does

the record contain substantial evidence (1) that the killing was done

with malice aforethought and (2) that the assault upon Lardy was
committed with intert to do bodily herm, as alleged?

The issues raised will be discussed in the order above
indicated: . v

Murder is legally defined as:
"The unlewful killing of a human being
with ralice aforethought, 'Unlawful!

mesns without legal justification or
excuse" (MCM 1928, par.l48a, p.162).

CONFTDENTIAL
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Malice Aforethought, as employed in Criminal Law,

meanss

*Not personal spite or hostility but
simply the wrongful intent essential

~ to the commission of crime * * ¥ The
intent to ki1l fis express where/
manifested by previous enmity, threats,
the absence of any or sufficient provo-
cation® (Winthrop's Military Law and
Precedents - Reprint 1920, p.672-673)."

The deliberate purpose to kill "need not have been long
entertained; ‘it is sufficient if it exist at the moment of the
act® (Winthrop's Military Law and Precedents - Reprint 1920, p.673;
CM ETO 739, Maxwell).

A homicide committed in the heat of sudden passion caused
by provocation is manslaughter (MCM 1928, par.l49a, p.165). Where,
however, the provocation is legally inadequate to reduce the offense
to manslaughter the killing is murder, even though committed in the
heat of passion (MCM, par.1/9a, supra; CM 238138, Brewster, 24 BR 175).

In the instant case, the evidence shows that following a
fist fight, accused obtained his pistol, and while pointing it at
Winbun chased him some distance. During this pursuit the victim
repeatedly shouted to accused to put his gun down, Sergeant Lardy
also attempted to disarm him, Accused deliberate fired twoshots at
Winbun, the second of which ceused his death, The evidence further
shows that, after the fight and before the shooting occurred, some
short time elapsed. There was at least a brief cooling period.
During this interval accused had an opportunity to deliberate upon
his actions and to plen a method of reprisal and revenge., The
evidence fairly indicates that a malicious and felonious intent
to murder existed at the moment accused fired his weapon at deceased,
who was unarmed and unprotected. Such provocation as may have re-
sulted from the sudden quarrel and personal affray, was legally in-
adequate - certainly as far ss the record discloses - to either
Juatify the murder or to reduce the offense to manslaughter (CM ETO
292, Mickles; CM ETO 422, Green). ,

It has been held that:

*In any case where the provocation # #* #
is not excessive * # % where the person
18 assalled but not seriously # ¥ * the
law will, in general, hold the killing
to be not manslaughter but murder®
(Winthrop's Military Law and Precedents,
supra, p.675). ‘
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" The Board of Review is of the opinion that the record
of trial contains substantial evidence to support the findings of
the court that the killing was committed with premeditation and
malice aforethought, as alleged.

Concerning the Specification of Charge II, the evid-
ence shows that accused deliberately fired his pistol at Sergeant
Lardy, The facts and circumstances surrounding the commission of
this offense-amply establishes an assault with intent to do bodily
harm with a dangerous weapon, in violation of Article of War 93.

' 6, The charge sheet shows that accused is 24 years of
age., He was indycted, without prior service, at Camp Perry, Ohlo,
15 April 1942, -

7. The court was legally constituted and had jurlsdiction
of the person and offenses, No errors irjuriously affecting the
substantlal rights of accused were committed during the trial. The
Board of Review 18 of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence.

8. Confinement in a penitentiary is authorized for the
crime of murder (AW 42; sec.275, Fed. Criminal Code (18 USCA 454)
55 stat 252), The designation of the United States Penitentiary,

Lewisburg, Pennsylvania, as the place of confinement is proper (AW
42; Cir 229, WD, 8 June 1944, sec.II, pars.lbd (4), 3b).

T N . - )
“"@(«v&«gb}”‘*”w Judge Advocate
// k M Judge Advocate
. | Souamnning

&
@7@%&%%& Judge Advocate
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(14) 1st Ind.

War Department, Branch Office of The Judge Advocate General with |
the European Theater of Operations. 1 8 DEC 1244 T0: Com=
manding General, VI Corps, APO 46, U, S. Army. .

1. In the case of Private First Class CHESTER A. DeKEYSER
(35326510), Battery "D, 433rd Antiaircraft Artillery Battalion, at-
tention is invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficlent to aupport the find-
ings of guilty end the sentence, which holding is hereby approved.
Under the provisions of Article of War 50%, you now have authority
to order execution of the sentence.

2. When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding and
this indorsement., The file number of the record in this office is
CM ETO 4497. For convenlence of reference, please place that number
in brackets at the end of the order: (CM ETO 4497).

v

%/JW

E C. McNEIL,
Brigadier Genersal, United States Army, -
Assistant Judge Advocate General, ‘

| | 1497
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Branch Office of The Judge Advocate General ~ - (15)

with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 10 APR ]945
CH ETO 4512
UNITED STATES ) 83RD INFANTRY DIVISION
, ) g
v. ) Trial by GCM, convened at APO 83,
) U. S. Army, 25 August, (France),
Private JOHN H. GAULT, JR. ) 24 October 194l (Esch, Luxembourg).
(34389556), Company I, 33lst ) Sentence: Dishonorable discharge,
Infantry ) total forfeitures and confinement
) at hard labor for life, , Place of
) confinement not designated.

HOIDING by BOARD OF REVIAW NO. 1
RITER, BIRROS and STEVENS, Judge Advocates

1. The record of trial-in the case of the soldier named
above has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Speci-
fication: B

CHARGE: Violation of the 75th Article of War.

Specification: In that Private John H. Gault,
Jr., Company I, 331st Infantry, did, at -
or near La Semallarie, France, on or about
10 July 1944, while before the enemy,
shamefully run away from his company and
did not return until apprehended by the
military police.

He pleaded not guilty and, all members of the court present at

the time the vote was taken concurring, was found guilty of the
Charge and Specification. No evidence of previous convictions was
introduced. All members of the court present at the time the vote
was taken concurring, he was sentenced to be shot to death by mus-
ketry. The reviewing authority, the Commanding General, 83rd

- 4512
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Infantry Division, ‘approved the sentence and forwarded the
record of trial for action under Article of War 48. The con~
firming authority, the Commanding General, Buropean Theater -
of Operations returned the record of trial to the reviewing
authority who submitted the same to the court for reconsidera-
tion of its findings and sentence. The court reconvensd, re-
voked its former findings and sentence and found accused, of
the Specification of the Charge not guilty, but guilty of a
Specification rea.dlng as follows:

"In that, Private John H. Gault, Jr., Company
I, 331st Infantry, did without proper leave
absent himself from his organization at or
near.la Semallarie, France, from about 20
July 1944, under circumstances which consti-
tuted a neglect of duty to the prejudice

of good order and military discipline, and
conduct of a nature to bring discredit upon
the military service, until apprehended by
the military police betwsen 23 and 26 July
1944" (Underscoring supplied);

of the Charge ncct. guilty, but guilty of a violation of the 96th
Article of War. He was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become .
dwe, and to be confined at hard labor, at such place as the re-
viewing authority may direct, for the term of his natwral life,
The reviewing authority approved the revised sentence, did not
designate the place.of confinement and forwarded the record of
trial for action under Article of War 50%. ,

3. The evidence in this case failed to establish the -
fact that accused ran away from his company on 10 July 1944. It 7
does prove however that accused was absent therefrom without .
authority from 20 July 1944 until the time between 23 and 26
July 1944 when he was apprehended by the military police. How-
ever, there is no proof that on 20 July either accused's company
or the accused himseil was '"before the enemy". Consequently the
prosécution did.not prove a vital element of the original charge.
The court's action, upon revision proceedings which found him not
guilty of a v:Lolation of the 75th Article of War was correct

(Ci ETO 1109, & s CM ETO 12,9, Marchetti; CM ZTO 2602,
Plcoulas) . : .

The part of the étbstituted finding which recites that
accused

"did, without proper leave absent himself
from his organization # % % from about 20
July 1944 # * % until apprehended by the
military police between 23 and 26 July 1944"

o - 512
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is permitted by the allegations of the original specification
that accused i
"did ¥ ¥ ¥# prun away from his compé.ny and
did not return until apprehended by the
military police',
i

Absence without leave may be a'lesser included offense of an
offense charged under the 75th Article of Viar when the specifi-
cation thereof includes allegations of an unauthorized absence
by afcused from his organization or station (CM 130412 (1919),
CM 126647 (1919) s Dig.Ops. JAG 1912-1940, sec.433(3), p.304;
CM ETO 4564, Woods; CM ETO 4691, Knorr; CM ETO 5114, Acers).

* The remaining part of the substituted finding that
accused's unauthorized absence was

"under circumstances which constituted a
neglect of duty to the prejudice of good
order and military diseipline, and con- |

+ duct of a nature to bring discredit upon
the military service®

stated no facts but was obviously a legal conclusion. That part

of the finding of guilty . which includes such language was without
legal effect. The phraseology is nothing more than a paraphrase
of a portion of the 96th Article of War, and added nothing to the
factual part of the substituted findings that accused was absent
without leave for a stated period. Lvery absence without/is in
same degree prejudicial of good order and military discipline or
is of a.nature to bring discredit upon the military service, but
such viéw of the offense ca.nnot convert it from the offense de-
nounced by the 6lst Article of W lar into one of greater import
under the 96th Article of War and a declaration of such legal
conclusion in a specification or a firding does not effect such
transmutation., The conclusion therefore is that the court by its
- substituted finding found accused guilty only of absence without
leave, an offense under the 61st Article of War. The part of the .
finding which declared that he was guilty of violation of the 96th
Article of War was in lega.l effect a finding of guilty of the 6lst
Article of War.

leave

L. The charge sheet shows that accused is 22 years four
months of age and was inducted 10 October 1942 at Fort Jackson,
South Caroclina. .No prior service is shown.

5.“The court was legally constituted and had jurisdiction
of the person and the offense, Except as hereimabove noted, no
errors injuriously affecting the substantial rights of the accused
were committed during the trial. The Board of Review is of the
4512
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opinion that the record of trial is legally sufficient to
support only so much of the findings of guilty as involves
findings that accused did absent himself from his organization
without leave in violation of the 61st Article of War from 20
July 1944 to a time between 23 and 26 July 1944 when he was ap-
prehended by the military police, and legally sufficient to
support the sentence.

. 6. The punishment for absence without leave is such as
a court-martial may direct, except death (AW 61). By supplemen-
tal action, the Eastern Branch, United States Disciplinary Bar-
racks, Greenhaven, New York should be designated as the place of
confinement (AW 42; Cir.210, WD, 14 Sept.l943, sec.VI as amerxied)

; Z)u/é.y é - Judge Advocate

W Judge Advocate

4 /

7 Judge ‘Advocate
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1st Ind.

Viar Department, Branch Office of The Judge Advocate General, with
the Huropean Theater of Operations. 8}0 APR 194 TO: Commanding
Gensral, 83rd Infantry Division, APO o Army. '

1. In the case of Private JOHN H. GAULT, JR. (34389556),

. Company I, 331st Infantry, attention is invited to the foregoing -
holding by the Board of Review that the record of trial is legally
suf ficient to support only so much of the findings of guilty as in-
volves findings that accused did absent himself without leave from
his organization from 20 July 1944 to a time between 23 and 26 July
194 when he was apprehended by the military police in violation of
the Alst Article of War and legally sufficient to support the sen-
tence which holding is hereby approved. Under the provisions of
Article of War 50}, you now have authority to order executlon of
the sentence,

2. By supplemental action (to be returned to this office
for attachment to the record of trial) the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, should be de-
signated as the plate of confinement.

3. In view of the reduction of the seriousness of the of-
fense as a result of the courts! substituted findings, and the short
period of accused's proved absence, a reduction must be made in the
period of confinement. I suggest confinement for 10 years., The
reduction may be included in the supplemental action required by
paragraph 2 hereof,

- Lo Yhen copies of the published order are forwarded to thls
office they should be accompanied by the foregomg holding and this
indorsement. The file nugber of the .record in this office is CM ETO
4,512, TFor convenience of reference please place that humber 1n
brackets at the end of the order:s (CM ETO 4512)

/ZM

Illo Co NCNEIL,
Brigadier General, United States Army,
Assista.nt Judge Advocate General.
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Branch Office of The Judge Advocate General (21)
with the ,
European, Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 S JAN 1345
CM ETO 4526

UNITED STATES 3D INFANTRY DIVISION

v. Trial by GCM, convened at Pozzuoli,
Italy, 21 July 1944. Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard
labor for 50 years. United States
Penitentiary, Lewisburg, Pennsylvania.

Private ALBERT R.
ARCHULETTA (238141808),
Company K, 15th Infantry

N S Sl e P el S P

HOLDING by BOARD OF REVIET NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier naméd above has
been examined by the Board of Review.

2. Accused was tried upon the following charges and specificatlons:
CHARGE I: Violation of the 6lst Article of War.
Specification: In that Private Albert E. Archuletta,
Company K, 15th Infantry, did without proper
leave, absent himself from his place of duty
with Company B, 29th Replacement Bn, at
D'Agnano, Italy, from about 19 Oct. 1943 to
about 30 April 1944.

CHARGE II: Violation of the 69th Article of War.
(Disapproved by Reviewing Authority).

" Specificéation: (Disapproved by Reviewing Authority).
CHARGE iII: Violation of the 58th Article of War.
. Specification: In that Private Albert E. Archuletta,

Company K, 15th Infantry did. at Marclanise,
Italy, on or about 7-lay 1944, desert the

1- 4526
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service of the United States, and did remain
absent in desertion, until he was apprehended
at Naples, Italy, on or atout 21 June 1944.

He pleaded not guilty and, three-fourths of the members of the court present
at the time the vote was taken concurring, was found guilty of all charges
and specifications. No evidence of previous convictions was introduced.
Three-fourths of the members of the court present at the time the vote was
taken concurring, he was sentenced to be dishonorably discharged the ser-
vice, to forfeit all pay and allowances due or to become due, and to be
confined at hard labor, at such place as the reviewing authority may
direct, for the term of his natural life. The reviewing authority dis-
approved the findings of guilty of Charge II and the Specification there-

- under, approved the sentence but reduced the period of confinement to 50
years, designated the United States Penitentiary, Lewisburg, Permsylvania,
as the place of corfinerent, but directed that pending further orders
accused be confined in Natousa Disciplinary Training Center, Oran, Algeria,
and forwarded the record of trial for action pursuant to Article of Var
50%.

3. The evidence for the prosecution may be summarized as follows:

Accused came overseas as a replacement in Narch 1943 and was
assigned to the 33 Infantry Division. He developed an infected foot
during the campaign in Sicily and was hospitalized for about seven weeks.
Upon his release from the hospitel he was sent to a replacement center
and later to the 20th Replacement Depot at Salerno, Italy (R19,20; Pros.
Ex.D). On 18 October 1943 this Depot was moved to the race track at
Bagnoli, which is near Naples. Accused moved with it and was assigned
to Company B, 29th Replacement Battalion (R5; Pros.Ex.D). On his first
day there hls nane was taken, but he never stood formations thereafter.
He began to absent himself without leave {or two and three days at a
time and later for periods of seven to ten days, but he always returned.
He continued this until March 1944 when he absented himself without leave
for about 20 or 30 days until apprehended by the military police in a
woman's apartment in Naples on 30 April 1944. He had his service uni-
form with him but he also had a suit of civilian clothes which he had
worn on several occasions to avoid being picked up by the militery -
police (R7; Pros.Ex. D). He had in his possession a -set of identifica-
tion tags and a pass both of which were made out to another person.

He stated that when he was transferred to the 29th Replacement Depot in
Naples, his records were lost and his name was not called at morning
roll calls. In order to be able to leave camp at will he did not re-
port this fact (R7,8). He obtained money by gambling at the depot.
After his apprehension he was confined in a Fifth Army stockade near
Caserta (Pros.Ex.D).

On 7 lay 1944 he escaped from confinement and made his way )
back to Naples. There he traded-his uniform for some items of civilian

4526
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clothing, bought other items on the black market, and wore them to avoid
identification and apprehension by the military police (R13; Pros.Ex.D).
On 21 June 1944 he was. arrested in civilian clothes as a violator of cur-
few regulations in Naples. Vhen asked for hils curfew pass he answered
in Italian. While being taken to the military police station in a jeep
he was seen reaching for what appeared to be a pistol in his hip pocket.
The vehicle was stopped and accused was ordered to get off. He resisted
and was pulled off. A pistol was removed from his hip pocket (R10-11
14,16-17) ahd one of the military police sergeants slapped him (R13,15).
In his statement accused denied that he attempted to draw his gun (Pros.
Ex.A) but admitted it was loaded (Pros.Ex.D). At the police station

he was taken to the booking desk for civilians. He produced an
apparently genuine Italian identification card (R17; Pros.Ex.B) and an
Italian birth certificate (R17-18; Pros.Ex.C). These documents were

; mde out to "Ernesto Di Angelo" (Pros.Ex.D). He was about to be re-
legsed by the military police in the belief that he was an Italian
civilian (R17). When asked where he was born he replied "'Sicily'".

The identification card showed the birthplace to be Naples. One of

the sergeants thereupon grabbed him by the collar and jerked him, and
accused said, "Take it easy sergeant, I am an American soldier"., He
then gave his true name and stated that he belonged to Company K, 15th
Infantry.® He was taken to the booking desk for military personnel where
he sald that he had procured the spurious identification card on the .
black market (R11). While standing at.the booking desk for civilians
and before it was' discovered he was an American soldier, the same ser-
geant who had slapped him before, slapped him again because

"When a man tries to get you from behind the

back it makes you sore. He was a' kind of

wise guy" (R15). o
After he;‘disclosed he was an American soldier, no one laid hands on him
except to conduct him across the hallway to the booking office for mili-
tary personnel (R13). After his identity became known an officer of
the military police warned him that he did not have to make any statement
but that he could make one if he wished (R1l). No promise of immmity
or other favor was made to persuade him to talk. Accused then stated
that "he wanted to come clean with everything" and made an oral statement
(R12,13). On 4 July 1944, after first being warned of his rights under
Article of War 24, accused made a signed statement to the investigating
officer. The original was lost and a true copy was received in evi-
dence, the defense stating it had no objection (R18,19; Pros.Ex.D).

L. The defense offered no evidence. Defense counsel at the re-
quest of the president advised accused of his rights in open court and
then stated -that accused elected to remain silent (R21).

5. One of the military police who apprehended accused admitted on
the stand that he slapped him because of his resentment at accused's
previous attempt to reach for his gun and because of his disliks for
accused's general attitude. The use of force for elther of these reasons
is unlewful and reprehensible. Close scrutiny of the evidence, however4526
discloses that the treatment accorded to accused by the military police
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did not affect the voluntary nature of his oral and written statements.
. The violations of Article of War 61 and Article of War 58 as alleged in
the specifications are clearly established by the evidence. The intent
to. desert was properly inferred from accused's conduct (CM ETO 1737,
Mosser; CM ETO 2343, Welbes; CM ETO 2842, Flowers).

’ '

6. The charge sheet shows that accused is 26 years of age and
was inducted 7 April 1942 at Pueblo, Colorado, to serve for the duration
of the war plus six months. He had no prior service.

7. The court was legally constituted and had Jurisdiction of the
person and the offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty as approved and the sentence.

8. Confinement in a penitentlary for the offense of desertion
committed in time of war is authorized by Article of War 42. The
designation of the United States Penitentiary, Lewisburg, Pennsylvania, .
as the place of confinement is proper (Cir. 229, WD, 8 Jun 1944, sec.Il,
pars lb?A) and 3b).

/47 ////‘ ) »
/
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- 4- 4526
CONFIDENTIAL



CONFIDENTIAL
(25)
1st Ind.

War Department, Branch Office of The Judge Advocate General with the
Buropean Theater of Operations. JAN 1945 TO: Commanding
General, 3d Infantry Division, APC 3, U. S. Army.. : ’

, .
1. In the case of Private ALBERT R. ARCHULETTA (38141808), Com-
pany K, 15th Infantry, attention is invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient
to support the findings of guilty as approved and the sentence, which
holding is hereby approved. Under the provisions of Article of War 50@,
you now have authority to order execution of the sentence.

2. VWhen coples of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in-this office is CM ETO 4526. For con-
venience of reference, please place that number in brackets at the end

. of the order: (CM ETQ_4526). /%

E C. McNEIL,
Brlgadler General, United States Armv,
Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General - (27)
with the : :
European Theater of Operations
, APO 887

BOARD OF REVIEW NO. 2 1 6 DEC 1944
CM ETO 4550
UNITED STATES ; IX AIR FORCE SERVICE COMMAND
v, | ) Trial by GCM, convened at Head-
o ) quarters 2nd Advanced Air Depot
_Private First Class ) - Area, (France), 4 October 1944,
CHRISTOPHER L. MOORE (34180992) ) Sentences Dishonorable discharge,
and Private JOHN A, JONES JR., ) total forfeitures and confinement
(32239434), both of 1938th ) at hard labor, as to Moore, for 50
Quartermaster Truck Company ) years and, as to Jones, for 1ife,
(Avn), 1587th Quartermaster ) Eastern Branch, United States Dis-
Battalion Mobile (Awm) ) ciplinary Barracks, Greenhaven,
) New York,

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldiers named
above has been exmmined by the Board of Review,

2, Accused were each tried upon the following charges and
specifications:

MOORE -
CHARGE I: Violation of the 64th Article of War.

Specification 1: In that Christopher L, Moore, 1938th
Quartermaster Truck Company (Avn), 1587th Quarter-
master Battalion Mobile (Avn), on DS with 1515th
Quartermaster Battalion Mobile (Avn) did, at his
company area, on or about 1800 hours, 20 August
1944, offer violence against Captain Clarence T,
Raine, his superior officer, who was then in the
execution of his office, in that he, the said
Christopher L, Moore, did attempt to strike the
said Captain Clarence T. Raine with his fists,

CONFIDENTIAL 4550
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Specification 2: In that * * % did, at 1800 hours,
on or about 20 August 1944, 1ift up a weapon,
to wit a Carbine, .30 caliber, against Captain
Clarence T, Reine, his superior officer, who

"was then in the execution of his office.,

Specification 3: In that *# * * having received a
lawful commend from Captain Clarence T. Raine,
" his superior officer, to hand over his rifle,
did at his company area, on or about 1800 hours,
20 August 1944, willfully disobey the. same, :

CHARGE II: Violation of the 63rd Article of War.

pecificationx In thet # % % did, at his company
area, on or about 1800 hours, 20 August 1944,
behave himself with disrespect toward Captain
Clarence T, Raine, his superior officer, by
saying to him "Don't mess with me Captain“
or words to that effect.,

CHARGE III: Violation of the 65th Article of War,

Specification: In thmt * ¥ ¥ having received a law- -

ful order from lst Sergeant Johnus Ervin, a non-
commissioned officer who was then in the execu-

tion of his office, to hand over his rifle, did

at his company area, on or about 1800 hours, 20

August 1944, willfully disobey the sare.

CHARGE IV: Violation of the 96th Article of War,

Specification 1: In that * * * did, at his company
area, on or about 1800 hours, 20 August 1944, in
violation of standing orders issued by his com-
manding officer Captain Clarence T. Raine, dis-
charge a service rifle, Carbine, ,30 caliber, in
his tent,

Specification 2: In that * * % was at his company
area, on or about 1800 hours, 20 August 1944,
drunk and disorderly in quarters,

JONES
CHARGE I: Violation of the 64th Article of War,
Specification: In that Private John A, Jones, Jr,,
1938th Quartermaster Truck Company (Avn), 1587th

Quartermaster Battalion Mobile (Awn), on DS with
1515th Quartermaster Battalion Mobile (Awvn) did,

C VL 1L
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at his company area, on or about 1800 hours,
20 August 1944, strike Captain Clarence T,
Raine, his superior officer, who was then
in the execution of his office on the head
with his fists,

CHARGE II: Violation of the 63rd Article of War,

Specification: In that * * * did, at his company
area, on or about 1800 hours, 20 August 1944,
behave himself with disrespect toward Captain *
Clarence T. Raine, his superior officer, by
sayling to him "You are a rotten son-of-a~bitch.
I'11 fight you. TYou'll see what it's like to
fight a man.", or words to that effect.

CHARGE III: Violation of the 96th Article of War,.

Specification: In that * # # was at his company
area, on or about 1800 hours, 20 August 1944,
drunk and disorderly in quarters,

Each accused announced in open court that he had no objection to a
common trial, Each pleaded not guilty and, three«fourths of the
members of the court present when the vote was taken concurring,
was found guilty of the charges and specifications against him,

No evidence of previous convictions was introduced es to accused
Moore, Evidence was introduced of three previous convictions of
accused Jones, one by general court-martial for striking a civilian
with his hands, one by swmary court for leaving convoy without per=-
mission, each in violation of Article of War 96, and one by special
court-martial for disobeying order of commissioned officer and for
five days absence without leave in violation of Articles of War 96
and 61, Three~fourths of the members present when the vote was
taken concurring as to each accused, each was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances
due or to become due and to be confined at hard labor, at such place .
as the reviewing authority may direct, accused Moore for 50 years
and accused Jones for the term of his natural 1ife., The reviewing
authority approved the sentence of each accused, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement and forwarded the record of
trial for action pursuant to Article of War 50%.

3. For the prosecution, Technician Fifth Grade Edward Cooper N
of accused's unit testified that on 20 August 1944 he was walting in
a tent for a haircut when both adcused entered. Accused loore had a
carbine which he laid down., Accused Jones then handled it for awhile
and when he laid it down, Moore picked it up; he was asked by "some
of the boys" to lay it down but he said it was his gun and he would
do what he wanted with it. 4550
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f"Jones told Moore not to be afraid to shoot
the gun if he wanted to. So Moore shot the
gun out the door over Sgt Henderson'! head.
Sgt Henderson assked him for the gun but he
wouldn't give it to him., First Sergeant
Erwin came over and asked for the gun but
he wouldn't give it to him, While Sgt
Erwin was talking to him and trying to

* get the gun Captain Raine came in and asked him
for the gun but Moore wouldn't give it up.

' The next thing I saw was Chris Moore getting

up off the ground® (R16).

Captain Raine said, "Give me that gun", Witness next saw Jones
* about two minutes later about 50 feet away outside the tent on top
of Captain Raine with whom he seemed to be wrestling, When the .
captain went out of the tent, Jones followed him (R17) saying:

"You had no business hitting Moore",

cursing and calling him a "son-of-a-bitch®, Both accused were curs=~
ing "and ‘rumming off at the mouth a little bit®*, They "acted like

they had been drinking® and were "staggering like a drunk man gener=-
ally doea" (R18) but they wers "not out of their head" (R19). -

. Staff Sergeant Arnold R. Henderson of accused's unit testi-
fied that at the time of this incident

"Y was sitting in front of the tent getting
my hair cut and while sitting there I heard
a shot fired over my head., I'got up and
saw Christopher Moore standing in the door
of the tent with a carbine in his hand, I
got up and asked him to give me the carbine,
He refused but laid it down beside his bed
and then I sat down and contimued to get my
hair cut, I then heard another shot and I
told him to put the gun down. Sgt Erwin
came over and demanded that Moore give him
the gun and Moore refused., Sgt Erwin was
trying to get Moore to give him the gun when
Captain Raine came up, The Captain ordered
him to give him the gun. Moore refused and
put 1t behind his back, Captain Raine asked
him again for the gun and he refused and

. Captain Raine hit him on the chin® (R21).

Moora appeared by his a.ctiona, "cnrsing and everything®, to have been
drinking, He could stand up and carry on a conversation all right (R21).

First Sergeant Johnus Erwin of accused's unit testified that
he was 1in the orderly room on 20 August when he heard a gun ghot, %55@
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as he went forward to the tent he heard a second shot. Moore had
the gun when he got there and told witness he knew what he was com-
ing for but that he wasn't going to give him the gun and though re-
peatedly asked for it, Moore refused to give it up. A few minutes
later, Captain Raine came over and said:

#iMoore, give that gun, give me that gun
Chris Moore?' Moore sald 'Go away Captain
and stop messing with me', The Captain
asked him again for the gun and then told
me to get out of the way and then the
Captain hit him on the chin® (R23).

Moore had both hands on the gun and "it was pointed kindly at an
angle®, Moore told witness to move out of the way and then "the
Captain hit him", He started for the captain and "they swung at

. each other a few times", then the captain struck him and knocked
him down and then went out the door, Moore did not point the gun
at Captain Raine but while witness was holding him he said

" "to turn him loose 80 he could get his gun
and ki1l Captain Raine, That was when
Captain Raine was walking away from him"
(R27-28)

During thia tine Jones had been 1y1ng on a ted in the same tent
where the scuffle occurred and he came out of the tent while wit-
ness was holding Moore. He called Captain Raine a "rotien son-of-
a-biteh”, and told him as the captain walked away that he would
fight him (R24). The captain said "he didn't want to have anything
to do with him" but Jones went "on up where the Captain was" and
they "started struggling®, Although both accused could talk intel-
ligently "you could tell they had been drinking® by their "cussing
and swearing™, About four days before this incident an order was
posted

"on the bulletin board and Captain Raine
had the whole squadron meet and told them
about it, He sald there would be no firing
of rifles in the area" (R25),

Both accused were present (R27).

Captain Clarence T. Raine, commanding officer of accused's
unit, testified that about 1800 hours on 20 August, while in front
of the orderly tent, he heard three or four shots in the camp area,
A8 he had previously issued instructions against such firing, he
sent First Sergeant Ervin to investigate and pick up the gun., Hear-
ing a loud argument froa the tent, he went to investigate and

i
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"when I arrived at the tent I saw Sgt Ervin and
Moore standing just inside of the tent, , Pvt
Moore had a carbine in his hands and was holding
it at his right side; Sgt Ervin was standing at
his left. I heard Moore say 'Ko son of a bitch
is going to get my gun'. He was refusing to
give it up and the lst Sgt was trying to get it.

I walked up to Moore, held out my hand and said
'Moore, give me the gun'? Moore held the gun up
to his right hip and said 'Don't mess with me
Ceptain', I stepped inside the muzzle of the

gun and struck Moore on the right side of his

face and a soldier standing behind him grabbed

the gun from him at that time., I then backed

out of the tent and Moore got up and came at me
cursing and the lst Sgt grabbed him when he came
out the door and attempted to hold him, Moore
struggled and continued cursing and kicked the

lst Sgt and I told him to let him go which he did.
Moore immediately came at me feeling in his pockets
apperently for a knife or other weapon., (witness
Indicated manner in which accused went through his
pockets) I warned him not to pull a knife on me.
He continued looking through his pockets, then he

- stopped and swmung at me with his fist, I hit him

in his stomach and knocked him on the ground and
he lay there and moaned. There were approximately
"ten men grouped in the vicinity outside the tent
at that time and Pvt Jones came out of the cromd
and said 'You rotten son of a bitch, I'1l fight
you. You'll see what it's like to fight a man',
I told him to stay ocut of this, that this was
none of his busiress., * * ¥ I backed away from
Jones and called on the other men to hold him,
Jones struck me in the mouth and I closed with
him and we both fell to the ground, While on the
ground Jones struck me on the back of the head

. with his fist. Lt Anderson grabbed Jones and

pulled him off of me with some difficulty because
Jones had his fingers clenched in my hair and
wouldn't release his hold, * * ¥ I ordered Moore
and Jones placed under arrest" (R29).

Witness demonstrated how Moore had pointed the gun in the "ready®
position at his shoulders and chest, "The weapon was raised when I

struck him" (R30).
half drunk" (R3l),

Moore did not strike him and seemed to be "about

First Lieutenant Virgil D. Anderson of the same unit testi-
fied that from a distance of 75 or 100 yards he heard.Moore curse Captain
Raine (R33). He corroborated the testimony of Captain Raine beginning
with the time when Jones came out of the tent after the Captain (R32
and struck him in the mouth and on the neck before they fell down (R
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‘First Lieutenant John L. Gibbs of the same unit gave simi-
lar testimony (R35). In his opinion both Jones and Moore were "so
drunk that they either didn't know what they were doing or didn't
care what they were doing" (R36).

Firat Lieutenant Eugene H, Carroll's testimony was approxi-
mately the same., He was of the opinion that both accused "had had
quite a bit to drink" (R41) and in the opinion of witness both were
drunk though they "could still get around alright" and seemed to know
what they ‘were doing (R42).

, o For the defense, Corporal Kathaniel Fuller, testified that
he Was in the tent where the haircuts were being given on 20 August
1944, that both accused "seemed to be pretty drunk". He saw Captain
Raine strike Moore who at the time was standing there with the gun
pointing down toward the ground (R43). At no time did he see it
pointed toward the captain., Both accused were friends of witness
(R44). He did not see Jones strike Captein Raine but did see him
wrestling, He heard neither Moore or Jones use any profanity (R45).

Their rights as witnesses having been explained to them (R46),
accused Jones remained silent (R49) but accused Moore was sworn and
testified that he, Jones end another "boy" had drunk a quart of cognac
ebout "5:30 P.M.", He did not remember any conversation with Captain
Raine until he asked for his gun which accused was handing to him when
"he hit me", After that he remembered nothing of what occurred. He
recalled Sergeant Fenderson asking for his gun and his sayirg he would
give it to him as soon as he got the grease out of it., He "had broken
the spring on it and the gun went off" and "that was why he asked me
for it" (R47). He was "just shooting" and fired once before he got
to the tent (R48).

5. . There is substantlal evidence that accused Jones did strike
Captain Raine and that accused Moore attempted to do so (Charge I,
Specification 1), that accused Moore lifted up a carbine against
Captain Raine (Specification 2, Charge I) and willfully disobeyed
the commaend of Captain Raine to hand over his rifle (Specification 3,
Charge I). Thers is substantial evidence that each accused behaved
with disrespect toward Captain Raine (Charge II and its Specification);
that accused Jones at the time was drunk and disorderly in quarters
(Charge III end its Specification) as was accused Moore (Specification
2, Charge IV); that accused Moore willfully disobeyed the order of
First Sergeant Ervin to hand over his rifle (Charge III and its Speci-
fication)and violated a standing order issued by his commanding officer
by discharging a rifle in his tent (Specification 1, Charge IV).

Whether sccused or either of them were too drunk to entertain
the specific intent to disobey the orders given is a question of fact
for the sole determination of the court (CM ETO 1015, Branham) and
when supported by competent, substantial evidence such determination
will not be disturbed by the Board on appellate review,
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6. The charge sheet shows that accused Moore is 24 years three
months of age, and was inducted at Camp Forrest, Tennessee, 2 Decem-
ber 1941; that accused Jones is 33 years six months of age and wzs
inducted 19 Fehruary 1942 at Fort Dix, New Jersey. Neither had
prior service, .

7. The court was legally constituted and had jurisdiction of
the persons and offenses, No errors injuriously affecting the sub- '
stantial' rights of either accused were committed during the trial,
The Board of Review is of the opinion that the record of trial is ~
legally sufficient to support the findings of guilty and the senten-
ces (CM ETO 1360, Poe; CM ETO 1413, Longoria; CM ETO 2642, Gumbs, Jr.;
CM ETO 3300, Snyder). The designation of the Eestern Branch, United
States Disciplinary Berracks, Greenhaven, New York, is proper (AW 42;
Cir,210, WD, 14 Sept. 1943, sec,VI, per.2a, as amended),

@M Judge Advocate
mw‘:d
—__Judge Advocate’

\

'Judge Advocate

4550

GONFIDENTIAL
-8 -



CONFIDENTIAL

- (35)
1st. Ind'
War Departmeﬁt,.Branch Office of The Judge Advocate General with the
. European Theater of Operations. 16DECT1944 ° = = TOs Commanding

General, IX Air Force Service Commend, APO 149, U. S. Army.

1, In the case of Private First Class CHRISTOPHIR L. MOCRE
(34180992) and Private JOHN A. JONES.JR. (32239434), both of 1938th
Quartermaster Truck Company (Avm), 1587th Quartermaster Battalion’
Mobile (Awvn), attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentences, which holding is hereby
approved. Under the provisions of Article of War 50%, you now have -
authority to order execution of the sentences. -

2. The sentences, under the circumstances ahcwn by the record
of trial, appear exceggive in comparison with sentences recently ap-
proved in similar cases, MAccused had been drinking and thelr various
offenses constituted separate phases of what was substantially one in-
cident. The striking of Moore by Ceptain Raine precipitated the of=
fenses by Jones, These cases will be re-examined in Washington, and
the sentences, I believe, considerably reduced. In order to comply
with instructions from the Commanding General, European Theater of
Operations, with reference to uniformity of sentences, directing me
to take action to forestall eriticism of this theater for returning
prisoners to the United States under sentences deemed there to require
the exercise of immediate clemency action by the War Department, I
reconmend that you reconsider these sentences with a view to reducing
the terms of confinement. .If this be done, the signed action should
be returned to this office to be filed with the record of trial, .

3. When copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsement, The file number of the record in this office is CM ETO '
4550, For convenience of reference please place that number in brackets
‘at the end of the orders (CM ETO 4550).

L Wgetey

C. McNEIL,
ﬁrigadier General, United States Army,
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General (37)
with the , :
European Theater of Operations
APO 887

| Bom OF REVIG( NO, 1 - - 13‘JAN.1945 |
Ci ET0 4561,

UNITED STATES 36TH INFANTRY DIVISION
Trial by GCM, convened at Headquarters,
36th Infantry Division, APO 36, U. S.

. Army, (France), 17 Octcber 19u,. '
Sentence: Dishonorable discharge
(suspendsd), total farfeitures and . -
confinement at hard labor for ten years.
NATOUSA Disciplinary Training Center.:

Ve

Private ERIC L. WOODS, JR.

(3L679045), Comparv G, 143d
Infantry

Nt s Nt e ot e s Nt N

OPINION by BOARD (F REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

- 1i The record of trial in the case of the soldier named
above has been examined in the Branch Office of The Judge Advocate Gen-
eral with the European Theater of Opsrations and there found legally in~-
sufficient to support the findings and the sentence, The record of trial
has now been examined by the Board of Revisw and the Board submits this,
its opinion, to the Assistant Judge Advocate Goneral in charga of said
Branch Offics,

2,. Accused was tried upon the following Charge andv Specifica—A
tions ' : ’

CHARGE: Violation of the 75 Article of War, .

Spscification: In that Private Eric L. Woods, Jr.,
- Company G, 143rd Infantry, being present with
his company while it was engaged with the enemy,.
did in the vicinity east of DOCELIES, FRANCE,
on or about 5 October 1944, shamsfully abandon
. the said company and seek safety in the rear,
" and did fail to rejoin it until he returned to
Vmilitary control on or about 11 October 1944,

He pleaded not guilty and, two—th:ird.s of the membora of the court pre-
gsent at the tinn the vote was takon concurring , was found guilty of f&sﬁ 4

e
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. . . ’ R .
Charge and Specification. No evidence of previous convictions was
introduced. Two-thirds of the members of the cowrt present at the
time the vots was taken concwring, he was sentenced to bse dishon-
orably discharged the service, to forfeit all pay and allowances
due or to becoms dus, and to bs confined at hard labor, at such
place as  the reviswing authority may direct, for ten years. The
reviewing authority approved the sentence azxi ordered it executed
but suspended the execution of that portion thereof adjudging dis-
honorabls dlscharge until the soldier's releass from confinement PO
and designated NATOUSA Disciplinary raining Center as. the placo of
confinement .,

The proccedings were published by General Court-nartial_.
Orders No. 98, Headquarters 36th Infantry Division, APO 36, U. s.
Army, 19 October 1944, .

3. The chargo sheet, accompanying papers and record of
trial show ths following: ) ) N

The Charge was preferred on Wedmssday, 11 October 1944,
On the same day acaused was placed in confinement in the stockade of
the 36th Infantry Division. He was examined by the division psychia- .
trist on 13 October and found to be free from any “significant psy-
chiatric disorder®,  On Sunday, 15 October, the Charge was forwarded
to the investigating officer, who made his report under date.of 16 -
October. The second paragraph af the report stated that a ®Summary of
Evidence® attached thereto.included all the swbstantial evidence he had
been able to find for and against accuseds The "Summary of the Evidence®, -
contained the statement that the investigating officer had considered
extract copies of the marning report of accused's organization for 8
and 12 October 154k, the psychiatrist!s report, and had personal know=-
ledge, as personnel officer of the 143d Infartry, that Company G was en-
gaged with the ensmy on 5 October,  He further reported that accused -
was 19 years and seven months of age and had been in the service one
year and two monthe. He recommended that accused be eliminated from
. the service and that he be tried by general cowt-martial. -The staff
Judge advocate by means of a mimscgraphed imdorsement dated 17 October
containing no summary or analysis of the avallahle evidence, recommended
trial by gemsral cowte-martial. The Charge was referred to the trial
judge advocate for trial by indorsement dated 17 October. A copy of
the charges was served on accused 17 October. The court conversd at
©0910 hours on the sam® day and proceeded to the trial of accused. It
.does not appear whether or not any time intervened between the service
of the charges and the beginning of the trial. Neither accused nor
. his counsel requested a continuance or-objected to trial on any ground,
The trial, including the closing of the cowrt amd voting on the find-
ings and the sentencs, consumed a total of 50 minutes, There is no
indication in the record proper, or in the pepers attached to the re-
cord, that the trial of accused on the same day he was served with
the charges was required by any military necessity. Defense counsel
was excused, because of other military duties, by the appointing auth=-
ority through the president of the court (R2), but the assistant de= 56 4
fense counsel was present throughout ths trial. Accused stated at. 4
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the opening of the trial that he desired to be defended by the
assistant defense counsel in the absence of defense counsel (R3).
The trial julge advocate and his assistant were both present (R2)
The court which tried accused consisted of two captains, one first
lieutenant and two second lieutenants. One of the latter was law
member (r2,3). ‘ ‘

(39)

L+ The only evidénce presented by the prosecution con- :
sisted of an extract copy of the morning report of Company G, 143d In=-
fantry, for 8 and 12 Octdoer 1944 and an oral stipulation.

The extract copy of the morning report received in
evidence without ohjection, contained an entry on 8 Octcber showing a
change in the status of accused from duty to absence vithout leave as
of 5 October, and an entry on 12 October showing a change in his status .
from absence yithout leave to absence in confinement in the 36th Divi-
sion stockade as of 11 October. It was authenticated by a certifidate
puwporting to be signed by the persomnel officer of the 1434 Infantry
(R6; Pros. Ex,1). .

The trial Judge advocate announced to the court that it
was stipulated that on or about 5 October 1944 ,Company G, 1434 Infantry,
was before the enemy in the vicinity of Docelles, France, and was part
of the 2d Battalion, 143d Infantry, vwhich was in regimental reserve,

The stipulation was not in.writing, Defense counsel stated that the
stipulation was agreed to by himself amd accused. The stipulation was
admitted, The prosecution then rested (Ré) ‘

5. -Defense counsel informsd tho “court that the rights of
accused had been explained:to him and that he desired to make a swarn
statement, The trial Jjulge advocate asked accused if he fullyunder--
stood his rights and if he desired to make a sworn statement. Accused .
answered both questions in the affirmative (Ré). He was sworn and testi-
fied as fo]lows: .

: He was 19 years of age and had attended school as far as
the eig'xth grade. After leaving school hs worked for his father. 'He
entered the army at the age of 18, received 17 weeks of basic training
erd was sent overseas 1 March 1941; (R7)¢ He joined the 36th Infantry
Division in Amril, was in the line with Oompany G at Anzio as. a member

of a mchine-gun squad, and participated in the attack north of Velletri
about 26 May. VWounda caused by a fragmsnt of an "88% shell hospitalized
him from 25 June until the end of July. He was awarded the Purple Heart.
He rejoined the 36th Infartry Division upon his discharge from the hos-
pital amd vas assigned to the defense platoon at the command post. -

served in that platoon until September, after his arrival in France.

The defense platoon was broken up and accused was returned to the weapons
platoon of Company Ge He did not know any of the men in the company
(R7-8,9). Asked if he “went up¥® to his company on 5 October, he testi-
fied ¥Yes, sir. It was the 5th_I believe, It was around the first ot
October® (R8). At this point in his testimony accused lapsed into

. CONRDENTAL } 4564
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what threatened to be hearsay and opinion evidence and was inter-
rupted by objections from the prosecution which were sustained.
There was here a break in the narrative (R8). Accused had spoken
with "them" (it does not appear to whom he was referring). They
were all back in the rear and he slept with them that night. Since
the company commander didinothing about it, accused stayed there,
had breakfast, and left with them'after breakfast., The folloving in-
terrogation by defense counsel then occurred: -

! nQ, When you were with the .company were
they before the enemy?

y A No, sir. I lada't fired a shot.
Q. They weren't engaged with the enemy
that night?
A. NO, sir.

Q. VWhat was their tactical situation?

A, Sir, they came back there for hot .
. meals, They came back every so often" (R9).
After he left the company he proceedsd about 2000 yards and met a
menber of the military police, He surrendered to .him but was told
that since he would be charged with absence without leave for what he
had already done, he might as well take two or three days off before
turning himself in, He therefoare proceeded to go to town where he met
several of his "buldies®, After an absence of three days he and his
companions were.apprshended by the military police and held wntil
transportation was avallable to take them back to their units., Vhen
accused reached his regiment a lieutenant talked to him and offered
him an opgortwnity to return to his organization and to show that he
was 8 good soldier. He was given a rifle and cartridge belt and taken
to his company. The comiany commmier asked him where he had bee,
and accused replied he had been to town. When asked if he were ons
of the man who had bcen at "division forward® and were limited service,
accused answered in the affirmtive, The sergsart then said, "I don't
want you then®, Accused was not in fact limited service but had bsen
on detached service, He was thereupon placed under guard by order of
the company commander and taken back to the regiment (R9). It was ac-
cused's intention to go back to his company for duty, and he did so,
. but since he was not wanted there, hs preferred not to fight with that
canpany. He told them he would rathsr be court-martialled than retumn
to the same company (R10)e Accused could hear artillery fire when he
vas at the division forward command post before he rejoined Company G
but did not rennnber hearing it when he was with the company (RlO)

The dofcnso offurod no othcr evidence,.
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. 6. The allegation that accused being present with his ,(41)
company while it was engaged with the enemy shamefully abandoned the
company and sought safety in the rear, is equivalent within the pur--
view of Article of War 75 to the allegation that accused ran avay

from his company when it was before the ensmy. It was unnecessary,
therefore, to allegs or prove that it was his duty to.defend the
company (m ETO 1249, karchetti; .CM ETO 5475, ?agges).

The stipulation which tended to conceds the existence
of one of the essential elements of the offense charged was not ex-
pressly assented to by accused himself (see CX ETO 364, Howe)s If he
assented at all he must have done so by implication. :Ordinarily ihen
defanse counsel asserts in open cowrt in the presence of accused that
the latter agrees to a stated stipulation and accused ramains silent,
the cowrt may conclude that accused understands the stipulation and’
assents to it. In this case, however, accused later testified that
his company was not before the enemy and was not ergaged in combat.
In the face of accused's sworn denial of the stipulated fact, defenss
counsel made no attempt to secure the withdrawal of the stipulation.
Neither he, nar the persormnel of the prosecution, nor any member of
the couwrt inquired into the truth of the stipulation. In view of his
testimony, his youth, inexperience and limited education, the cowrt
should have rejected the stipulation and required proof of the vital
fact supposed to have been covered by the stipulation, continuing the
trial, if need be, to enabls the prosecution to produce the necessary
-evidence., .

M7ith a view to saving time, labor, and ex- -
y .pense, he ﬁefcnsc counsoll_.7 should join in
appropriate stipulations as to unimportant
or urcontested matters” (MCM, 1928, pare

L5b, p.35) (Underscaring supplied).

#A stipulation need not be accepted by the:
.court, and should not be accepted vhere any
&ubt exists as to the accused's understand-
ing of what is involved, ¥ % ¥ In a capital
case and in other importart cases a stipula-
tion should bs closely scrutinized before
~acceptance. The court is not bound by a
stipulation even if received. For instancs,
its own inquiry may convince the court that
~ the stipulated fact was not trus. -The court
may permit a stipulation to be withdravm. If
80 withkdrawn, it is not effective for any .
purpose® (MCM, 1928, pard26b, p.136).

The marning report established that adcused absonted him-
self without leave on 5 October. Even if it be assumed that the stipula-
tion was properly accepted by the cowt, it was an admission that the
company was before the enemy on or about 5 October. There was no evid-
ence which directly or inferentially fixed 5 October as the date when
the company was before the enemy. It was thus left entirely to specu- y 4
lation whether the company was before the ensmy on 5 October, or on 456

ancther date reasonably encompassed by the words "on or about™,  That™
-5 CONFIDENTIAL ‘
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phrase "cannot be said to cover any precise nunber of ‘days or’latitude
in time® (MCM, 1928, App.4, Instructions, par.g, p.237). The mobility
of troops and of the front lines in the present war is such that it
vwould be improper, in the absence of a showing of surroundlng circum~
stances, to indulge in a presumption that a company which was before
the enemy on or about 5 October was in fact .before the enemy on 5 Octo-
ber. Proof that the company was before the enemy on 5 October when
accused absented himself without leave was essential to the prosecu-
tion's case under Article of Var 75. The coexistence of ;the act of
leaving ard presence before the eneny must be shom. It:is an ele-
mentary principle of criminal law that the burden is upon the prose-
cution to prove beyond & rcascnable doubt every essential slement of
the offense charged.. This principle is applicable to mrosecutions
befere courts-martial (MCM, 1928, par.78s, pp.62-63)s The evidence
as a mtter of law vas insufficient to prove that the company vas be-
fore the enemy at the time accused absented himself without leave. -
Therefore, a finding of guilty of a violation of Article of Viar 75 was
not warranted.

. Since a.ba.ndonment of his company by accused necessarily
connotes separation therefrom vithout authority, the Speciﬁ.cation suf-
ficiently alleges that accused absented himself from his company with=
out leave. In such case absence without leave under Article of War 61
may be a lesser included offense of an alleged violation of Article of
War 75 (CM ETO 5114, Acars and cases therein cited). The morning re-
port showed that accused was absent from 5 to 11 October, In his own -
testimony he admitted being absent for three days. The evidence was
thus sufficient to warrant a finding of guilty of the lesser included
offense of absence without leave in violation of Article of War 61,
unless that ﬁ.ndlng vias vitiated by a fatal defect in the trial of
the case, ( v

7. The trial of accused for a capital offense on the -
very day he vwas served with a2 copy of the charges requires a careful
examination of his right to a reasonsble opportunity to prepare far
trial and of his right to the effective assistance of counsel, and a
determination of vhethexr he was deprived of these rights and suf fered
substantial injury by reason of such deprivation.

A+ Accused was entitled to a reasonable opportunity
to prepars for trial and to the effective assistance of counsel in
the premration of his defense. 4

(1) These rights are recognized and provided
for in Articles of War 11, 17 and 70 and in the pertinent provisions
of the Mamual for Cowrts-Martial, 1928, hereinafter quoted.

"For each general or special court-

martial the authority appointing the

cowrt shall appoint a * % %* defense

counsel, and for each general cowrt= ‘
martial % #* % one or more assistant '
defense counsel when necessary® (AH 11). 4564
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“The accused shall have the right.to be repre-

, -sented in his defense before the court by ”
counsel of his own selection, civil counsel
if hs s0 provides, or military if such counsel
be reasonably available, otherwise by the defense
counsel duly appointed for the cowrt pursuanb to
Article 11® (AW 7).

"The trial Mge advocate vill cause to be served
-upon the accused a copy of the charges upon which
trial is to be had, and a failure so to serve such.
charges will be ground for a continuance # # % In
time of peace no person shall, against. his objec-
tion, be brought to trial before a gensral cowrt-
martial within a period of five days subsequent .
to the service of charges upén him® (a7 70).

diately on rcceipt of charges rcferrcd to him
2 trial judge advocate/ for trial he will serve
& copy of the charge sheet as received and correc-
ted by him on the accused and will inform the de-
fense counsel of the court that such copy has been
80 served® (MCM, 1928, par.4ls, pp.32-33).

®Immediately upon charges being referred for trial
to the court he fthe defense counsel/ will inform
the accused of that fact and of his rights as to
counsel, and will render the accused any desired,
assistance in securing and in consulting counsel '
-of his own selection. Unless the accused other-
wise desires the defense counsel will undertake
the defense without waiting for the appointment
or the retaining of any indiv:l.dua.l counsel” (MCM,

1928, par.i3b, p.3h)e

"His [aofmso counsol'g7 gz_'_ogration for trial
- .should include a consideration of the essential

slemsnts of each offense charged and of the per-
tinent rules of evidencs, to the end that such
evidence as he proposes to introduce in defense
- may be confined to relsvant evidence, and that
‘he may be ready to mke sppropriate objection
to any irrelevant evidence that might be offered
by the prosecution * % % Ample opportunity will
be given him and the accused propsrly to are
the defense, including opportunitiss to intervisw
sach other and any othar person® (MCM, 1928, par.
452, p.35) (Underscoring luppli.d).

Tbn Judgo Advocato General in a letter on the swb Ject *Time Elcmsnt

in Trial by Cowts-Martial®, dated 14 February 1944, addressed to offi-
cers exercising general oo\n't-mrtial jurisdiction, after quot:Lng tho
‘above quoted provision in Article of War 70, stated:

" GONFIDENTIAL L 4564
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"It is by reason of military necessity alone

-that this provision does not apply in time

‘of var. The exception does not mean, how-
ever, that even during time of war, an ac-
cused mgy be deprived of the right to pre-
pare his defense., It means rather that
during time of war he may be tried as soon
after service of charges as he has had rea-
somable time to consult with counsel and
prepare his defenss, * ¥ # occasions are )
rare, even in time of war, in which military
necesslity requires trial of an accused on the
same day charges are served upon him., Ob-
viously, he has insufficient time to consult
vith his counsel who likewise has insufficient
time to study and prepare the defense, -wen in
those cases vwhere there is no defense, there
might be extenuating circumstances which could
be offered in mitigation if adequate tims is al-
loved" (Underscoring supplied).

This construction of the quoted provision of srticle of iar 70 was ap~ _
plied in CM 231119, Lockwood (1943), 18 BR 139 and in CM 24566L, Schuman,
(1944), Bu.’ll JAG, March l9hh, .Vol, III, No. 3, sec 377, pe95, 29 BR 225.

The legislative and executive provisions hereinbefore quoted
are to be so construed and applised as to meet the requirements of due
process of law under the Fifth Amendmert to the Federal Constitution.
Thus in determining whether an accused was deprived of the privilege
against self-incrimination embodied in Article of War 24, the Board of
Review declared that )

it is both logical and consistent to consider

the Article as the statutory equivalent of ths

ralevant provision in the Fi.ftg Amendnmsnt and

to apply to the Article the .sams principles as

have been applied to the non-self-incriminating

clause of the Amendment, Under this method of

reasoning the rights and immmities under the

-24th Article of War of an accused on trial be-

fors a Federal military court are identical vwith - :
rights and immunities of a defendant on trial be- N
fore a Federal civil court®" (CM ETO 2297, Jokmson

and loper, citing Grafton v. @_p_e_d__sl‘.atﬂ, 206 U.S.
333, 51 L.Ed. 1084).

(2) The right to a reasonable opportunity to preparse
for trial is a fundamental right secwred to accused by the guarantee
of the Fifth Amendment to the Federal Constitution that "no person
~shall ¥ % % be deprived of life, liberty or property, without due pro-

cess of law", o . ' :

CONFIDENTIAL 41564
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The guarantee- of due proceés of lém in the Fifth Ameng-
ment extends to persons on trial before Federal cowrts-martial.

(45)

It was so held in the well-considered case of United States ex rel,

Innes v. Hiatt, 141 Fed. (2d) 664 (1944). The reasons far the deci-
sion are cogently states as follows: . : » ‘

e think that this basic guarantee of fairness
afforded by thec due process clause of the fifth
amendment applies to a defendant in criminal
proceedings in a federal military court as well:
as in a federal civil cowrt. An individual does
not cease to be a person within the protection . -
of the fifth amendment of the Constitution be- -
cause he has joined the nation's armed forces
and has taken the oath to support that Constitu-
tion with his life, if med be. The guarantee

~of the fifth amendment that "no person shall % % %
be demrived of life, liberty; or property, vith-
out due process of law," makes no exception in

the case of persdns who are in the armed forces,

The fact that the framers of the amendment did ‘
specifically except such persons from the guarantee

of the right to a presentment or indictment by a
grand Jjury which is contained in the earlier part
of the amendment makes it even clearer that persons
in the amed forces were intended to have the bene-
fit of the due process clause., This is not to say
that members of the military.forces are entitled to
the procedure guaranteed by the Constitution to de-
fendants in the civil courts, 4s to them dus process
of law means the application of the procedure of the
military law, Many of the procedural safegwrds
vhich have always been observed for the benefit of
deferdart s in the civil cowrts are not gramted by
the military law., In this respect the military law
provides its ovm distinctive procedure: to which the
members of the armed forces must submit. But the due
process clause guarantees to them that this military
procedure vill be applied to them in a fundamentally
Tair waye .e conclude that it is open for a cavil
court in a habeas corpus proceeding to consider
whether the circumstances of a court~martial proceed-
ing and the manner in which it was conducted ran afoul
of the basic standard of falrmess vhich is involved
in the constitutional concept of dus process of law
and, if it so finds, to declare that the relator has
been deprived of his liberty in violatlon of the fifth
amendment and to discharge him from custody" (at p.666)
(Underscaring supplied). ] '

'In Sanford v. Robbins, 115 Fed (2d4) 435, (1940) the same view

was adopted vith reference to the guarantee against double jeopardy.
The court sald: :

CONFIDENTIAL
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"fa have no doubt that the provision of the
_Fifth Amendment 'nor shall any person be sub-
Ject for the same offense to be twice put in
Jjeopardy of life or limb,! is applicable to

© courts-martial, The immediately preceding

~ exception of 'cases arising in the lamd or
naval forces! from the requirement of an in-
dictment, abundartly shows that such cases
were in contemplation but not excepted from
the other provisions" (p.438).

In the case of Schita v. King, 133 Fed. (2d) 283 (1943) the court held
that a cowrt-martial may not demrive an accwsed of liberty without dus
process of law. Thelegal import of the phrase "due process of law® is
essentially the sames in both the Fifth and Fourteenth Amendments to the
Constitution (French v. Barber Asphalt Paving Co., 181 U.S., 324, 45 L.Ed.
879; Twining v. New Jersey, 211 U.S. 78, 101, 53 L.Ede, 97, 111; Heiner
v. Donnan, 285 U.S, 312, 326, 76 L.Ed. 772,779; CM ETO 567, Radloff).
Decisions of Federal courts defining the content of "due process of lawh -
under either Amsmiment are therefore equally illumina.tive of the require-
" ments of that pmvision as applied to this case.

"That a man is entitled to some notice before

".he can be demrived of his liberty or property
is an axiom of the law to which no-citation
of authority would give additional weight; but
upon the question of the length of such notice

~ there is a singular dearth of judicial decision.
It is manifest that the requirement of notice
- would be of no value vhatever, unless such notics
were reasonable and adequate for the purpose®
Roller v. Holly, 176 U.S. 398, 409; 44 L.Ed. 520,

524).

"It is vain to glve the accused a day in court,
vdth no opportunity to prepare for it, or to
guarantee him counsel without giving the latter
any opportunity to acquaint himself with the facts -
or law of the case * # % L.hat we here decide is
that to force a defendant, charged with a serious
misdemeanor, to trial within five hours of his are
rest, is not dws process of law regardless of the
merits of the case" (Commonwealth v. OlKeefs, 298 -
Pa 169, 173, 148 Atl.73, quoted with approval in
Powell Ve l&ba.ma 287 Uoso h5,599 77 LoEdo 158
135-166). B

._ It was decided in Powell v. Alabama, supra, that

CONFIDENTIAL
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(47)
"in a capital case, where the deferdant is
.unable to employ counsel, and is incapable
adequately of making his oin defense because
of ignorance, feeblemindedness, illiteracy,
or the like, it is the duty of the court,
whether requested or not, to assign counsel
for him as a necessary requisite of due process -
of law; and that duty is not discharged by an
assignment at such a time or under such circum-
stances as to preclude the giving of effective
aid in the preparation and trial of the case® (p.172)
(Underscoring supplied).

. In the lockwood case, supra, the princlple was succlnctly
exmressed in these vords:
t
#The right to prepare for trial is funda-
.mental., To deny this right is to deny a
trial" (Underscoring supplied).

This principle v:é.s reaffirmed and applied in.the Schuman case supra.

- In a recent case, the Commanding General of the European
Theater of Operations disapproved a finding of guilty for the reason,
~ among others, that under the circumstances of that case accused's rights
under the Fifth Amerndment to the Federal Constitution had been violated
in that he vas arraigned ard tried on the day the charges were served
on him (CK ETO 3718, Steele).

b. The right to an opportunity to prepare for trial msy be
waived by an accused eitler expressly or by implication.

In the following cases the right was held to have been .
expressly and effectively waived vhere accused, or his counsel in his
presence, stated to the court that accused did not object to going to
trial, and there was no indication of prejudice to t.he substantia.l
rights of accused:

G ETO 3475, Blackwell et al. Because of "military
necessity® trial was commenced on the day on vhich charges were served.
Defense expressly stated it had no objection to the procedurs.

CM ETO 4988, Fulton. Charges vere served on accused the
day before trial. Accused stated to the court before arraignment that
he did not object to being broyght to trial at that time. = .

CM ETO 5255, Duncan. Jrial was held at 1311 hours on the

day after charges vere served, Defense counsel stated in open court
that accused had had sufficient time to prepare his defense.. -

NTIAL
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CY ETO 5359, Young. Trial was held two days after service

of chaLrges and accused stated he had had sufficient tims to prepare
his defense-and desired no additional time,

_ - CM ETO 4443, Dick. ) Charges were served threes days before
trial and accused stated he had no objection.

.CM ETO 4004, Bestr Accused was tried four days after sorvice
of charges and consenhed in open court to trial at that time.

United States ex rel Innes v. Crystal 131 Fed. (24) 576 (1943).
Counsel assigned to accused was transferred elsewhere for military duties
during course of trial and he thereupon assumed his own defense, Vhen
asked whether he objected to going to trial in the absence of the regu-
larly appointed deferse counsel he stated he had no objection. It was
held that there was no error in the procedurs. , o :

In the following cases it was held that where accused did not
object to going to trial, made no motion for a continuance, and there
» was no indication that his substantlal rights were prcjudiced, he waived
" his right to a langer period of preparation:

CM ETO 3937, Bigrow. Accused was tried the day after service
of charges, -

CM ETO 5004, Scheck. Trial was held at 1125 hours on the day
folloving the day the charges were served and six dgys after the commis-
sion of the offense. ) . '

CM ETO 4095, Delre. 'h':lal was held one day after "charges
weres served, ’ '

CY ETO 5179, Hamlin., Trial was held one day after service
of charges. '

Cu- ETO 3948, Paulercio. Trial was held two days after service
of charges. : )

CM ETO 5114, Acers. Trial was held three days after service
of charges, :

C¥ ETO LBZO, Skovan. Tria_l was held four days after service
of charges. v

The constitutlonal right to assistance of counsel is a personal
right and may be waived by accused (Adams v. United States ex rel McCann
317 UQSQ 269, 87 LoEd0268 Johnson V. z‘rbst’ 301} UsSe 1058 82 L.&d. lligl
Odom v, Aderhold, 115 Fed. IZdS 202; Amrine v, Tines, 131 f'ed (24d) 827).
For the same reason the fundamental right to a reasonable opportunity to
prepares for trial may also bs waived.

CONFIDENTIAL 4564
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c. hccused in this case did not waive h:Ls nght to a
reasonable opportunity to prepare for trial.

Neither he nor his o unsel made any statement which
could be constrwed as an express waiver. Uhere accused has not
-already received a reasonable opportunity to prepare for trial
his failure to object to trial or move for a continuance is evid-
ence that he waived his right. Such evidence, hoiever, is;, not con-
clusive. (see Odom v. 4derhold, 115 Fed. (2d) 202). Comparabls
_ to the pover of an accused to waive his fundamental right to a
reasonable opportunity to prepare for trial, is the power -of a de-
ferdant in a criminal ‘case before a federal civil cowrt to waive
the equally mndamntal right to counsel guararnteed by the Sixth
Amerdment to the Federal Constitution: Therefore cases involving -
the waiver of right to counsel are by close analogy applicable to
waiver ‘of the right to an opportunity to prepare for trial. :

In the case of Yohnson v. Zerbst, 304 U.S. 458, 82 L.Ed.
ll+61 (1937) » vhich inwvolved a petition for a writ of habeas corpus,
the cowt remanded the case to the district cowt for a détermina-
tion of whether accused had waived his right to the assistance of
" counsel at his trial. He was indicted 21 January 1935. On 23 Janu-
ary he was taken to court and was there first given notice of the
indictment. Upon arraignment he pleaded not guilty, said he had no .
lawyer, and in response to an inquiry by the ccurt, stated that he
was ready for trial. He was then tried, convicted ard sentenced,
He had little education, and no relatives, friemis or acquaintances
in the city vhere he was tried. He had no funds and had never been
gullty of or charged with any offense before, The court said:

%There is insistence here that petitioner
waived this censtitutional right. The Dis-
trict Court did not so find. It has been
pointed out that 'cowrts indulge every
reasonable presumption against vaiver! of .
fundamental constitutional rights and that
we 'do not presume acquiescence in the loss
of fundamental rights!. A waiver is ordin-
arily an intentional relincuishment or ab-
andonment of a knovn right or privilege,

The determination of whether there has been
an intelligent waiver of the right to counsel
must depend, in each case, upon the particu-
lar facts and circumstances surrounding that
case, including the background, experience,
and conduct of the accused. ¥* ¥ ¥ ,here a de-
fendant, without counsel, acquiesces in a
trial resulting in his conviction and later
seeks release by the extraordinary remedy of
habeas corpus, the burden of proof rests upon
him to establish that he did not competently
and intelligently waive his constitutional .

CONFIDENTIAL 4564
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right to assistance of counsel, If in a
habeas corpus hearing, he does mset this. -
burden and convinces the court by a pre-
ponderance of evidence that he neither
had -counsel nor properly waived his con-
stitutional right to counsel, it is the
duty of the cowrt to grant the writ®
(Ivid, 304 U.S. 458, 464, L68-1469, 82 L.
Ed. 1461, 1466, 1468-1469) (Lnderscoring
supplicds

The prind.ple established in Johnson v. Zerbst was appliod
in United States ex rel Nortner v. Hiatt, 33 Fed. Supp 545 (1940).
It was there held that the uncontradicted testimony of accused that
he was 18 years of age when he was sentencsd, that he was ignorant
of the exact facts and charfes in the indictment and of the legal
effect and significance of his pleas of guilty, that he was ignor-
ant. of his right to counsel and was not advised therecf by the
Julge or any other official, that he was without funds and had no -
friems or relatives in or near the city vhere he was tried, -
was sufficient to suwstain the burden of proving by a propondorancé
of evidence that his constitutional rights were infringed. Failure
to request counsel did not amount to an implied waivor of that right.
The conviction vwas held void.

In Bvars v. Rives; 126 Fed. (2d) 633 the petitioner was con-
victed in the Jjuvenile court upon & plea of guilty of refusing to
provide for the support of his minor child: At the time of his ar-
raignment he was not told that he was waiving his right to counsel,
was not represented by counsel and was not advised of his right to
counsel, It was held that the petitioner did not under these cir-
cumstances waive his right to counsel and tlmt therefore his con-
stitutional rights to the assistance of counsel wers vioclated, His
conviction and sentencs were held void, The court rested its de-
cision on the w’chority of Johnson v. Zerbst, supra.

Every reasonable presumption will be indulged # ainst the
walver of fundamental rights by one charged with crime (Glasser v,
United States, 315 U.S. 60, 70, 86 L.Ed. 680,699).

The Board of Heview takes a realistic view of accused's
immature years, inexperience and limited education and recognizes the
obvious fact, in the absence of any indication to the contrary, that
he was ignorant of his fundamental right to a reasonable opportunity
to prepare for trial and of the danger of going to trial on a capital
charge without a sufficlent opportunity to prepare his defense with -
the assistance of counssl. Since he was unavars of this right he
could not competently and intelligently waive it,

. ds Accused in thls case was in fact denied a reasomable op-.
portunity to premsre for trial and tle effective assistance of counsel
in thes premration of his defenso.‘ . ,

sunribENTIAL
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" The factzx tlemselves are eloqusnt on this score and

need no elaboration. On 17 October the staff judge adwocate re-
‘commsnded trial by gemsral cowt-martial. On 17 October the ap=-
pointing authority referred the chargs to the trial judge advocate
for trial. . On 17 October the itrial judge advocate served a copy
of the dharge on accused. At 0910 hours, 17 October, the court
‘convensd for the trial of accuwed and the trial was concluded 50

- minutes later, It is presumed that the trial judge adwocate in
compliande with the requirement of the Manual for Courts-lartial, -
1928 (par.4le, pp.32-33, quoted supra) informed the defense counsel
or assistant defense counsel that a copy of the charge had been
served on accused. It must be obvious-to any person with exper-
lence in the preparation and trial of cases that neither accused
nor his counsel had sufficient time to prepare for trial in the
interval available to them that moming between the service of the
charge and ths commencement of the trial, - if indeed there was

any substantial interval.

In C& 231119, Iockwood (1943), 18 B.R. 139, supra) accused
was not served with a copy of the charge and did not learn of the’
date of his trial until 1230 hows on the day of the trial. Deferse
_counsel first learned of his appointment and of the time set for
the trial at 1215 hours on the day ‘of the trial. The court convened
at 1400 hours, He informed the court he had-had no opportunity to
premre for trial; to interview the witnesses or sse accused. 4
motion for a continuance made by defense based on these grounds vas
. denied. ' Accused pleaded not guilty and was found guilty. There
weres substantial issues of fact. The record of trial was held
legally insufficient on the ground that failure by the couwrt to
grant a reasonable continuancs to afford accused an opportunity to
prepare for trial was an abuse of discretion,

- In CM 24,5664, Schuman (1944) 29 B.R. 225, supra) the
charges vere served on _accused on 2l October and the court convened
on 25 Cctober at 1330 hours at a point 100 miles from accused's and
his counsel's station necessitating departure for the place of
“trial at 0800 hours 25 October. At the outset of the trial, counsel-
moved for a postponement of two hows to enable him to prepare for
trial. the motion was denied. It was held that the denial of the
motion was an abuse of discretion, that accused vas deprived of a
reasonable time to prepars his defenss, and that the conviction was
therefore illegal, What is a reasomable period of time for accused
to advise with counsel and prepare his defense "vill of course vary
~ vwith the facts and circumstances .involved in each particular case",

: -The Board.of Review is of the opinion that the opportunity
for 8 reparation contemplated by the idrticles of Var and the lManual
owrts-Kartial and guaranteed by the due process clause of the
Fifth Amandmsnt to ths Federal Constitution was denied to this ac-
cused, He was also denied the effective assistance of counsel
sscured to him by 3w Article of War 17 and by paragraphs 43p and

i5p, Nangal for Cowte-larttal, 1928, pages 3 and 35. 4564
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. e. The denlal to accused in this case of a reasonable
opportunity to prepare for trial and of the effective assistance
of counsel injuriously affected his substantial rights.

The declaration of the Supreme Court concerning the
- denial of the right to have the effectlve assistance of counsal
- is applicable to this case:

- #Admittedly the case against Glasser is N
-not a strong one, ¥ ¥ ¥ in all cases
the constitutional safeguards are to be
Jealously preserved for the benefit of
the accused, but especially is this true
vhere the scales of Justice may be deli-
cately poised betrveen guilt: and innocence.
Then error, which under some circumstances
vould not be ground for reversal, cannot be
brushed aside as immaterial since there is -
a real chance that it might have provided
the slight impetus which swung the scales
toward guilt., * * ¥ The right to have the
assistance of counsel is too fundamental
and absolute to allow courts to indulge in
nice calculations as to the amount of pre-
Judice arising from its denial® (Glassor A\
United States, 315 U.S. 60, 67, 70, 8
L.Ed. 680, 397—698 702),

It was held in the Glasser case that the denial of the
"defendant's right to have the effective assistance of counsel guaranteed
by the Sixth Amendment required that the verdict of guilty be set aside
(Ibid, at p.76, 702). : _

There must nevertheless be some showing of harm before it
can be held that the findings of guilty were vitiated by the denial
of accused's fundamental right to prepare for trial (see National

Labor Relations Board V. American Potash and Chemical Corp. 98 Fed.
(24d) 488; Neufield et al. v. United States, 118 Fed. -<2d§ 375 (1911)),
- In the case of Avery v, Alsbama (308 U.S. Lk, 8L L.Eds
377 (1939), the sole question presented was whether in violation of
the Fourteenth Amendment the "pstitionsr was denied the right of
counsel with ths accustomed incidents of consultation ahd opportunity
of preparation for trial® bedause after competent counsel were duly
appointed their motion for a continuance was denied. In that case
ths defendant was arraigned on 2 Karch and pleaded not gullty. Two
attorneys vere appointed to defend him and the case was reached for
trial on 24 March, It was found that appointed counsel had performed
their full duty intelligently and well, The conviction was upheld be-
causs it éid not appear that counse.l could have done more had additioml
time been.granted, . .
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WThat the examination and preparation of

-the case, in the time permitted by the trial
judge, had been adsquate for counsel to ex-
haust its every angls is illuminated by the
absence of any indication, on the motion .

and hearing for a new trial, that they could .
have done more had additional time been
granted” (Ibid, 308 U.S. LilL, 452, 8& I..ld
377,383). . .

The court made the following comment:

- (53)

-"But the dcnial of opportunity for appointed
.counsel to confer, to consult with accused
‘and to prepare his defense, could convert
the appointmsnt of counsel into a sham and
nothing more than a formal compliance with
the Lonstitution's requirement that an ac-
cused be given the assistance of counsel,
The Constitution's guaranty of assistance
of counsel cannot be satisfied by mere for-.
mal appointment® (Ibid, 308 U.S. L4L, 4L6,
84 L.Ed. 377,379)-

In the instant case the right to assistance of counsel

" secured to accused by Article of War 17 and the pertinent provisions
- of the Mamual for Courts-Martial is to be evaluated in the light of

the right to counsel guaranteed to an accused in a crixninal prosecu—

tion by the Sixth Amendment to the Constitution.

. L 4

‘#The r.tght to the effsctive assistance of ,

.counsel in a criminal proceeding guararnteed

by the Sixth Amenduent to the Constitution,

is a basic and fundamental right secursd to
svery person by the due proc.ss clause of the
Fourteenth Amendment® (Amrine v, _11;1_1, 131

Fed. (2d) 827 (1942). ] .

In determining whether an accused suf fered prcjudico fron ,
the denial of a fundamertal right, the Board of Beview is not alded
' by facts brought out by any procedwal device available to accused
after trial by counrt-martial, such as a motion for a new trial and
hearing thereon., The staff judge advocate's review in this case
is not helpful since it entirely lgnores the grave gquestion of ths
denial of accused's right to a reasomable opportunity to prepare .

. for trial and to the effective assistance of counsel and contains
no indication that any consideration vas given to possible’ injury .
to the rights of adcused by reason of the shockingly summary nature

" of the hearing accorded to him, , .

4564
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Close scrutiny of the recard of trial and accompany-
ing papers disclosss that neither accused nor his counsel was
prepared for trial, Counsel improperly jolned in a 'stipulation
as to the existence of an essential element of the capital of-;
fense with which accused was charged and made no attempt to
vithdraw it vhen accused shoved by his testimony that he had
no appreciation of what was involved in the stipulation. No
attempt was made to present.extenuating circumstances although
accused's testimony alludes to their existence. The prosecu-
tion produced no vitnesses but relied entirely on a certified
extract copy of a morning report and on a highly improper
stipulation. The investigation by the investigating officer,
and the consideration given to the case by the staff judge advo-
cate before recommending trial wers both perfunctory and inade-
quate. The case itself was perfunctorily, hastily and care-
lessly tried. Although accused was on trial for his life, the
court was composed of the minimum number of officers, and all
of them Junior officers — two captains, one first lieutensnt -
and two second lieutenants - in disregard of ‘the policy laid ,
down in 4rticle of War L that those officers should be detailed
to courts-martial who in the opinion of the appointing author-
ity ®are best qualified for ths duty by reason of age, jraining,
experience; and judicial temperamsnt®, A second lieutenant was
detalled and sat as law msmber. Ten.mexbers of the court vere-
excused, Accused was only 19 years of age and presumably pos- -
sessed the immaturity and improvidence which normally character~
ized a youth of that age. His inexperience and limited educa-
tion make it improbablw that he could have approcia.tod, without
adequate assistance, the questions involved in the preparation
and presentation of his defense,

The 'wtality of these facts appraised in the light of
the denial to accused of a reasonable opportunity to prepere for
trial and of the effective assistance of counsel, shows that he
was not given a fair trial.

The Board of Roncw is of the opinion that accused was
deprived of liberty and property without dus process of law and
that the findings of guilty and the sentence are therefore in-
valid and should be vacated.

8. The charge dheet shows that accused is 19 years of age
and that he was imducted at Fort Bragg, North Carolina, on 10

August 1943 to serve for the .duration of the war plus six months,
He had no prior service.

- 9, The court was legally constituted and had ‘jurisdiction
of the person and offense, ZXrrors affecting the swbstantial rights

CONFIDENTAL . 4564
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of accused were committed during the trisl. For the reasons
stated, the Board of Review is of the opinion that the recard

of trial is legally insufficient to support the rindings of
guilty and the sentences,

ﬁ/ 4‘/L /é' Judge Advocate
?/4 ;%p udge Advoca.to
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(56 1st Ind.

Viar Department, Branch Office of The Judge Advocate General with

the Europe&n Theater-of Operations. e 1703 Com-
manding General, European Theater of Op!gflné}x]ls‘?i?o 887, Us Se
1, Herewith transmitted for your action under Article of

 War 50% as amended by the Act of 20 August 1937 (50 Stat.724; 10

USC 1522) and as further amended by the Act of 1 August 1942 (56

Stage 732; 10 USC 1522), .is the record of trial in the case of
Private ERIC L. WOODS (34679045), Company G, 143d Infantry.

~ 2+ I concur in the opinion of the Board of Review and,
for the reasons stated therein, recommend that the findings of
guilty and the sentence be vacated, and that all rights, privi-
leges and property of vhich he has been deprived by virtue of
said findings and semtence so vacated be restored.

3. Inclosed is a form of action designed'to carry into
effect the recommendation hereinbefore made, Also inclosed is
a draft GCLO for use in promulgating the proposed action. Please
return the record of trial vith required copies of GCMO.

- ity

Brigadier General, United States Army-
"Assistant Judge Advocate General,
! ' . : » 4 :

'3 Inclss
.Incls 1 - Record of Trial

Incl, 2 = Form of action
Incle 3 - Draft GCLIO

s

(Findings and sentence vacated. GCMO.Illlo, E‘I‘O,V 12 Apr 1945)
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Branch Office of The Judge Advocate General
with the - _
European Thea.ter of Opera.tiom
APO 887
BOARD OF REVIEW No. 1~ 2 FEB1945
CM ETO 4570
‘UNITED. STATES ; 35THINFAM‘EIIIIVISION
ve | Trial by GGM, convened at Nancy, :
o B . France, 24 October 1944, Sentence:
Private JAMZS C. HAWKINS Dishonorable discharge, total ’
(34505895), Company L, ) forfeitures and confindment at
137th Infantry - ) hard labor for life. United
' g States Disciplinary Barracks,

Fort Leaversrorth, Kansas.

- HOLDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the. soldier
named above has been -examined by the Board of Review,

2. Accused was tried upon the following Charge a.nd_
Specification: ’ ,

GHARGE: Violation of the 58th Article of War, -

Specification: In that Private James C. .
Hawkins, Company *L¥, 137th Infantry,
did, at or near St. Remimant, France,
on or gbout 11 September 1944, desert
the service of the United States by
absenting himself withowt proper leave
from his—organization with intent to
avoid hazardous duty, to wit: combat
with the enemy, and dld remain absent
in desertion until he rejoined his
company on or about 24 September 1944

4570
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He pleaded not guilty and, all members of the court
present at the time the vote was taken concurring, was .
found guilty of the Charge and Specification. No evid-
ence of previous convictions was introduced. Three~ -
fourths of the menbers of the court present at the time’
the vote was taken concurring, he was sentenced to be .
dishonorably discharged the service, to forfeit all pay
and allowances due or to become due, and to be confined
at hard labor, at such place as the reviewing authority
may direct, for the term of his matural life., The re-
viewing authority apmroved the sentence, designated the
United States Disciplinary Barracks, -Fort leavenworth,
Kansas, as the place of confinement, and farwarded the
recard of trial for action pursuant to Article of War 50‘

‘ 3. The Charge in this case as originally drafted al-
‘leged an offense under the 75th Ax'ticle of ‘uar in the follow-
ing language v .

"In that ¥ % # being present with his
company while it was ergaged with the
enemy, did at Moselle River, at or

" near St, Remimant, France, on or about
11 September 1944, shamefully abandon
the said company, and did fail to re-
Join it until on ar about 24 September
19441,

The original charge sheet was signed by the accuser, -

First Lieutenant Lawrence Malmed, 137th Infantry, and was veri- -

‘fied by him on 30 September 1944 before Captain Iloyd D. Fried-
. man, Infantry, Adjubant. The charge was referred for investi-
gation pursuant to the 70th Article of War by the cormanding -
officer of the 137th Infantry to Major Budd W. Richmond, 3rd
Battalion Headquarters, 137th Infantry. The investigating
officer thereafter comducted the investigation and on 8 Octo-
ber returned his report of investigation amd allied papers

to the commanding officer, 137th Infantry, who forwarded the
same on 15 October 1944 with his recommendationfor trial by
gereral cowrt-martial to the commanding general, 35th Infantry
Divisioh. The staff judge advocate of the 35th Infamtry Divi-
sion in his report and recommendation to the commanding general
of sald division, under date of 17 October ‘1944 comrmented as
follows: _

#It is noted that the accused has absented
himself on prior occasions during action.
In accordance with letter.ETOUSA, 5 Octo-
ber 44, Subject: Desertion, recommend
that the charge and specification be
asmended to allege desertion to avoid com-
bat with the enemy in violation of AY 58,

COTFRENTIAL
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Since the facts are the same, it is
believed that further investigation
is unnecessary".

The charge sheet discloses that the Charge and Specifica-
tion under the 75th Article of lar were stricken. Said
cancellation bears the marginal initials of "CEW" which
are obviously those of Lieutenant Colonel Carl E. William-
son, the staff Judge advocate. In lieu of the eliminated
charge and specification there are inserted in the charge
sheet the Charge under the 58th Article of War above set
forth and upon vhich accused was arraigned and tried. How=-
ever, there is no evidence that the accuser in any respect
consented to the alteration of the Charge theretofore veri-
fied by him, or that the Charge wds reverified or reinvesti-
gated. On 18 October 1944, the Chief of Staff retwmed the
file to the staff judge adwcate, stating "The Commanding
Gereral directs trial by general court-martial, '

The Charge was referred for trial on i9 October
194), and a copy of the charge sheet was served on accused on
20 October 1944, The trial occurred on 24 Cctober 1944.

The letter from Headquarters, Euwropean Theater of
Operations, 5 Cctober 1944, to which reference is made by the
staff judge advocate in his report and recommendation, reads
as followss »

m]1, Misbehavior before the enemy (A7 75),

. may constitute desertion (&% 58) with
intent to awoid hazardous duty or shirk
important service (AW 28).

2. Authority for the Theater Commander

: (&¢ 48) to order executed a semtence
to death on conviction of desertion,
after confirmation by him and compli- .
ance with Af 504, places upon him the
sole responsibility of the exercise .
-of that authority for the purposes in-
tended—of accomplishing the military
mission entrusted him and of providing
gsecurity for the forces under his com-
mand., To tlese emds he 1s obligated.

3. The Theater Commander directs that I
acquaint you with his desire that,
where the expected evidence in any case
establishes prima facie guilt by any
member of the farces under his command

4570 |

-3-
o IDERTIAL



GG IDENTIAL

(60)

of such misbehavior befare the enemy

as constitutes desertion, consideration

be given to charging the offense as a
violation of A 58%, ' ’

* Lo The evidence for the.-prosecution establ ished the
following facts: :

On 11 September 1944 accused was a rifleman in
Company L, 137th Infantry, which on said date was located
near the smll town of St. Remimant, France, on the west
bank of the Koselle River. On the moming of said date the
_designated mission of the company was to cross the Lioselle
River and secure high ground on the east bank thereof in
order to protect the river crossing for other units (R6,7,9,
11). The advance movement of the company was commenced at
daylight by means of boats. As the boats carrying two of
the platoons of the company left the west bank of the river
the Germans commenced a cross-fire of machine guns, "88's#
and heavy artillery (R7,9,12). About 600 yards from the .
west bank of the river was a.parallel cangl. Accused crossed
the canal with his platoon (the first platoon). When the
enemy opened fire, the platoon, was on open ground between
the canal and the river. It was compelled to take cover tem-
-porarily. When the enemy fire lifted the platoon reached
the river and entered boats (R12). As soon as it embarked,
the enemy

Mopened up again with cross-fire from
machine guns and the men withdrew back
to safer cover, and when they went to
et in the boats the second time he
?;ccuseg wasn't there® (R7).

Accused did not cross the river (R7,9) and he was not seen by
his officers and comrades for the remainder of the day (R9,12).
No permission had been granted accused to leave his platoon
(R9,11,12). He remained absent until 24 September 1944 when
he wluntarily returned to his company (R10,12). Duwring his
absence his company wasengaged in conbat, although during
part of the time it was only alerted to engage the enemy (R10).

5. After an explanation of his rights, accused elected |
to appear -as a witness in his own behalf, Pertinent parts ef
his testimony are as follows:

"ije came up to some part of the Moselle
River anmd biwvouacked that night. No .

blankets or nothing. Just lying on the
ground. Didn't sleep. It was cold.

4 4570
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I had a headache next morning come

down about 3 o'clock. We was coming
down here to some part of the Moselle
River and cross and, occupy the high
ground on the other side. I went

down therb and our troops throwed a
little artillery on the other side

of the canal. They went across.

* % % Well, we got up the river bank
“and it was getting daylight. Machimne
.gun fire opened up on us., I got so
nervous I didn't know what I was doing.
Sometimes I get so I think I'm going
crazy. I got behind a 1little bridge
when they said "Scatter out{” I couldn't
leave there. They took off, #* ¥ ¥
Well, I couldn't leave. I was behind

a little old bridge of a thing., It was
good cover and I stayed there. It was,
Just like that Captain Schwartz said.

I could have went across, but I don't
know, I like the company. I like the
out £it and most of the boys. lost of
the boys of the company was gone, but

I like ths replacements, # # % I balieve
it was next marning I wert across on the
bridge, ¥ % * Ye went across the bridge
and got messing around through the woods
and ran into a field artillery outfit
about six kilometers from Luneville, and
asked them where our outfit was. He said

he thought they were messing in Luneville,

Iater on, they said the Germans was in
Lureville, I knowed that was the wrong
track. The Captain gives us an overlay
where the Third Battalion was, * ¥ * We
took off in that direction. I seen the
.overlay. I didn't have it; I only seen
it. One of the other boys had it. e
went on, I went one way; they went the
other way. I thought I was going right
and walked to an MP and asked him about
the 137th and he didn't know nothing
about it. He sald '"Wait around. I'll
get you a ride from somsbody knows.some-
thing!, I waited around that evening,
* but nothing ever come by. He got me a
rids in an MP beep ard sent me into the
Idtchen" (R18-19). .

(61)
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~ Upon cross-examination accused admitted he did not cross
the river with his company; that he knew his company was
"supposed to occupy high ground on the other side'; that
it completed its mission but that he was not with it;
that he was absent without leave from his company and vol~

untarily returned to it on 24 September (R20). He explan.ned
the reason for his fallure to cross the river thus:

"I don't know. I just got so nervous,
.and I just couldn't do it, I tried to,
I hated to do 1like I did. # % % I get
nervous, and that gets me, # % # I
would have went dhiead if I wasn't so
Jittery and nervous" (R20),

Captain Harry H. Schwartz, Medical Corps, division psychiatrist
- of the 35th Infantry Division, testified that he examined ac-
cused and under date of 21 October 1944 submitted his written
report which was admitted in evidence (R13; Def.Ex.l) to the
staff judge advocate. The relevant portions of this report
are as follows:

#0pinion of Examiner: This soldier was
in such a mental state that he could not
cross the river at the time his company
was so ordered. He is not responsible
for falling to do so, but from the time
he did cross the river until he Jjoined
his company he was responsible for his
acts. This examiner feels that entire
question rests upon whether or not the
“tactical state of affairs during this
phase of battle was such that a soldier
who had lagged behind would find diffi-
culty in rejoining his outfit. To this
point examiner cannot venture an opinion.
Nevertheless, this soldier did not in
the beg’inning voluntarily go AI‘IOL.

Dlagnosis.
. A. Mental deficiency, borderline type.
- B. Psychoneurosis, anxiety state® (Def. Ex.l).

The testimony of the witness is cogently summarized in this
colloquy. . .

Q. Could he actxally have gone ahead

-~ with his company that day? Or was he
using this as an excuse to keep from
going with his company?

4570
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He could have gone with his company;
yes. If an officer or platoon ser- .
geant came over and gave him a syift
kick # # * he coulds Tou have to get

~ sameone from your company to go and

take him along. You therefore have
two men whose value is lost to you.
You could have made that soldier go
on across that river, but he would
have been there only in body and not
in Spirit.

Could he have gone across of his own
volition? . _

I say no. The mechanism of fear was

so over-powering in this ihdividual,
that it would be impossible for his
own volition. ¥hen a man is scared

% % % he doesn't want the volition to -
go forward; he .wants the volition to

go back.
¥ * %

Q. Captain, do you think his physical con-
dition at the time prevented him from
going forward? . :

A. I don't think there is anything physi-

cally wrong with this soldier" (R14,15).

6. 4 summry of the facts connected with accused's derelic-
tion makes it obvious that he was guilty of a violation of the
75th Article of Yar in that he

.~ Pursuant to the directive

/'being present with his platoon while it was
.engaged with the enemy did * * % shamefully
abandon the said platoon and dld fail to re-
join it until the engagement was ended" (See
Form No.46, Appendix 4, 1CI, 1928, p.244;
C ETO 1249, Larchetti; CLI ZTO 3196, Puleio;
Ci ETC 3948, Paulercio; Ck EIC 4783, Duff).

of the Theater Judge Advecate,

dated 5 October 1944, above quoted, accused was charged with the
offense of “short desertion" under the Bth and 58th articles of

War (Cf: MCW, 1921, par.409, p.343). “dsbehavior before the enemy"

(&% 75) and "desertion" in time of war (4w 58) are both capital

offenses,

-7 -
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with respect to the latter, the Comranding General,
<uropean Theater of Cperations, may confirm and order execu-
ted a sentence of death (& 1+8$; with respect to the former,
he 1 may confirm a sentence of death, but may not confirm the
same without commuting the sentence to a less severe punlsh-
ment (& 50). Only the President of the United States is
authorized to confirm and order executed a sentence of death
imposed for a violation of the 75th Article of War (& 48).

v As to accused's civil status and rights, conviction
of the offense of desertion produces serious conseguences not
tesultant updn a conviction under the 75th Article of War. In
the event the penalty of death is not imposed an accused for-
feits all rights under his National Service Life Insurance
contract (Act Cct.8,1940, ch,757, Title VI, part I, sec.6l2;
5l Stat.1013; 38 U.S.C.812), and he loses his mationality as
an American citizen (Act Oct 14,1940, ch.876, Title I, Sub.ch.
IV, sec.40l; 54 Stat,1168; 8 U.S.C. eo:L(g). (The loss of
Federal citizenship is subject to restoration as provided by
Act Jan.20, 1944, Public Law 221). In addition, his rights
of cltlzenship in the state of his residence may be seriously
affected or impaired deperdent upon the constitutional and
legislative provisions of such state (14 CJS sec.2; p.1131;
16 CJS sec.i57, ppe904,905). It is therefore manifest that
the action of the staff Judge advocate in charging the charge
from the original charge of misbehavior before the enemy to
the substiluted Charge of desertion had the effect of raising
the Bharge to one which (death penalty being absent) carried’
heavier and more drastic penalties than the original Charge.
It is a generally accepted principle that :

i
"The same act or group of acts may constitute
.two or more distinct offenses, differemt in

kind as well as in degree, Under such cir-
cumstances the state my elect to prosecute
for either offense, or where separate and
distinct offenses are committed the &ffender
may be indicted for each separately" (16 cJ
sec.9, PP.58, 59). :

Of particular application to the problem are the :ro]_'l.w:!ng
quotationss

#But the test is not whether the criminal
intent is one and the same ard inspiring
the whole transaction, but whether separ-
ate acts have been committed with the re-
quisite criminal intent and are such as

| -8-
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are made punishable by the Act of
Congress" (llorgan v. Devine, 237 U.S.
632,640; 59 L.Ed. 1153,1156).

WThe doctrine of merger does not solve
the question, but the doctrine of 'car-
ving' does to some extent aid in its
solutions Says Mr. Bishop: !There is
a difference between a crime and a '
criminal transaction. A criminal trans-
action may be defined to be an act or
series of acts proceeding from one
wrongful impulse of the will of such a
nature that.one or more of them will

" be indictsble . . . . In reason there
may be any number of distinct crimes
in a single criminal transaction. This
comes from the fact that the words of
our language being limited, while the
transactions of life may almost be
‘termed infinite in variety, amd the
lines to be drawn arourd specific of-
fenses being necessarily incomparably
mere limited than the words, it is im-
possible there should be an exact out-
line of crime whose circumference shall
exactly coincide with every criminal
transaction. The consequence is that
the law does, what it must; declare
this combination a fact and intent to

- be indictable, then ancther contdnation,
and another, and so on, until it is sup-
posed to have proceeded far enough, when
it stops. And when this is done, it is
impossitle the inhibitions should be so
distinct that no one shall embrace any-
thing forbidden by another. Therefore
it is established doctrine that more than
one offense may be committed by a man in
one transaction. Whether a prosecution
for one crime carved out of the one trans-
action should be held to bar an indictment
for another crime carved out of the same
transaction is a different question; but
the authoritles appear to be that in some

. circumstances it will be, &nd in others
it will not® (Whitford v. State, 2, Tex.A.
489, 6 SW 537, 5 Am.SR 896).

-9-
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"The same methods may be used in com~
.mitting two crimes, and the processes
employed may ‘be part of the same trans-
action, and yet the two things be dis-
tinct and independent of each other.
Thus, a person who shoots at random

on the highway may be convicted of
that offense after he has been convic-
ted of the offense of carrying con-
cealed the pistol with which he did
the shooting, although except for the
fact that he had the pistol he could
.not have done the shooting. And so

a person who forges a paper may be
convicted of uttering it, :and after-
wards be convicted of the forgery,

yet he could not utter the paper until
he had forged it" (Hughes v. Common-
wealth, 131 Ky, 502,512,115 S. 744, 31
LRANS 693).

"A single act may be an offense against
.two statutes; and if each statute re-
quires proof of an additional fact
which the other does not, an acquittal
or conviction under either statute does
not exempt the defendant from prosecu-
tion and punishment under the other®
(Morey v. Commonwealth 108 Mass.433).

"It is true that the acts and wor ds of

. the accused set forth in both charges
are the same; but in the second case
it was charged, as was essential to
conviction that the misbehavior in deed
and words was addressed to a public of-
ficial, In this view we are of the
opinion that while the transaction
charged is the same in each case, the
offenses are different” (Gavieres v.
United States, 220 U.S. 338,342; 55 L.Ed.
489,k 90)

"It must appear that the offense charged,
.using the words of Chief Justice Shaw,
'was the same in law and in fact. The
plea [autrefois acquit/ will be vicious
if the offenses charged in the two in-
dictments be perfectly distinct in point

. of law, however nearly they may be con-
3 Commonwealth v. Roby
’ ’ 4570
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12 Pick 502" (Burton v. United
States, 202. U.S. 31{-2{;,380’ 50 L.Ed.
1057,1071)

"Separate acts, though parts of a con-
tinuous transaction may be made separ-
ate crimes by the legislative power,
as in the case of one who unlawfully
breaks and enters a building with in-
tent to stea.l, -and thereupon does
steal while in the tuilding" (lasse

v. United States, 281 Fed., {8th Cir
293,296). .

e # 3 when the same facts constitute
.two or more offenses, wherein the lesser
offense is not necessarily involved in
the greater, and vhere the facts neces-
sary to convict on a second prosecution
would not necessarily have convicted on

, - the first, then the first prosecution
will not be a bar to the second, although
the offenses were both committed at the
same time and by the same act® (Dowdy v.
State, 158 Term. 364, 13SW (2nd) 794,
quoted with approval in Usary v. State,-
112 s7 (2nd) (Tenn) 7, 1L, ALR 1401, 1406).

The foregoing authorities support the conclusion that
it was legally competent for Congress to demounce accused's
conduct as constituting two separate and distinct offenses,

The offense of abandoning his platoon while the ac~
cused and his organization are before the enemy is complete
when the accused leaves the place with his unit where duty

requires him to be.

It is the fact that accused departed from
.the place where duty required him to be -
when his unit was 'before the emsmy! that
constitutes the offense (CL ETO 1404, Stack;
G ETO 1%9, rchett n (GM ETO 1659, Lees
(See also: TO 1 3, Ison, and CM ETO.

51075, W&EEGS)

His act must be a voluntary, conscious act but only the general
criminal intent is necessary. (Winthrop's Military Law and
Precedents - Reprint, pp.623,624). A specific intent to avoid

- hazardous duty need not be proved when the overt act of abandon-
ing his organization is shown (CM ETO 1249, LIarchetti supra).

-11 - .
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Oppositely, the gpecific intent to avoid hazardous
duty is a primary element of the offense with which accused,
in the instant case, was charged and of which he was found
guilty. It must be proved by the prosecution beyond a rea-
sonable doubt (Ci ZTO 2432, Durie; CM ETO 2473, Cantwell; *
Ci 270 2481, Newton; Cii ETO 2393, Pennington; CM &10 3231;,
Gray; €W ETO 5293, Killen). .

Evidence establishing an accused's conduct in
abandoning his unit while before the enemy will ih many jn-
stances include proof of a set of facts which will form the
basis of a charge of absence without leave with intent to
avold hazardous duty, but it is clear from tle above compari-
son that a successful maintenance of the latter charge will
compel proof of an additional element, viz., the specific
intent to avoid hazardous duty. Although the same methods
are used in the commission of the offenses and the processes
employed are part of the same transaction, nevertheless the
offerse of abandoning one's organization while before the
enemy (AW 75) is distinct amd independent from the offense
of absenting one's self from his orga.niza.tion with intent to
avoid hazardous duty (Al 28-58).

: A corollary to the foregoing is that the prosecut=
ing authority my elect to prosecute for either offense (16
CJ sec.9, pp.58,59; 226 CJS sec.9, p.60; United States v.
One Ford Coupe Automobile 272 U.S. 321,-71 L.Ed. 279, 47 A1R
1025; United States v, One Nash Auto, 23 Fed. (2nd) 126,127).

In this instance the Commanding General, 35th Infantry Division,

occupied a position similar to that of a prosecuting attorney

in his consideration amd disposition of the charges against ac-

cused. He was vested with a broad discretlon, He could have
ordered other charges to be drafted consistent with the facts
of the case, He could have refused to refer any charges for
trial and to require other disciplinary action or disposition
of the accused, He could have referred the charges for trial
by a special court-martlal and he was free to determine the
" charges upon which accused should be tried. His election,
evidenced by his reference to trial, to cause accused to be
. prosecuted for the offense denounced by Articles of War 58-28,
was binding upon all concerned (MCM, 1923, par.34, pp.22-24;
MCM, 1921, pars.76b=78, pp.66-73; CM ETO 1554, Pritchard).

The critical inquiry, therefore, arises whether the

Commanding General , European Theater of Operations, attempted -

by ard through the letter of 5 October 1944, quoted above, to
limit or circumscribe the authority and discretion vested by
law in the Commanding General, 35th Infantry Division, as an

-12 -
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officer possessing authority under the 8th Article of War

to appoint general courts-martial. It will not be gainsaid

that the Commanding General, European Theater of Operations,

has been granted by Congress a broad discretion in the mat-

ter of discipline and control of the forces under his command.
The administration of military justice occupies the largest

and most important area in'the field of discipline. It is,
therefore, not only hisprerogative but also his duty to an-
nounce to his swordinates his policy or policies with re-

spect to the mmintemrnce of discipline ard the administra- .
.tion of Jjustice within his command. In the exercise of the
discretion vested in them by law, the officers holding power

to appo:.nt general cowts-martial may be guided by these pro-
nourcemrents of policy by their superior without in the least
infringing upon or limiting the discretion with which Congress
has endowed them. Should the Commanding Gereral, European
Theater of Operations, attempt by specific order or command to
direct in positive, mardatory terms the actions of his sword- °
inate officers who hold this authority to appoint general courts-
martkal, in cases where the law and regulations vest them with
dlscretlon, a serious question involving the Commanding General's
authority would be presented. However, the Board of Review o
does not consider the action indicated by the letter of 5 Octobér
1944 to be of that nature., It expresses the "desire®? of the
Cormarding General, European Theater of Operations that

" "where the expected evidence in any case
establishes prime facie guilt * * % of
such misbehavior before the eneny as
constitutes desertion, consideration be

- given to charging the offense as a vio-
lation of A 58" (Underscoring supplied).

It may be suggested arguendo that the Commanding General's ex-
pressed "desire" is, in military custom and tradition, equivalent
to a "cormand", If such be the interpretation of the above
quoted exaerpt then he cormanded only that "consideration be
given to charging the offense as a violation of AW 58", He did
not order that it be so charged. The discretion of the approv-
ing and referring authority remained uninhibited. The situa-
tion closely resembles that of an appellate court ordering a
subordinate court to enter its Judgment while refraining from
directing the natwe or terms of the judgment., Such mandate re-
spects.the discretion of the trial judge and is valid (Grossmayer,
Petitioner 177 U.S. L8, 44 L.Ed. 665).

The Board of Review does not believe the Commanding
Gereral, European Theater of Operations, entered an area forbid-
den him by law or regulation in expressing his "desire® in the

-13 -
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manrer and fa'm herein considered. ‘hether the policy
irdicated by the letter of 5 October 1944, is wise or

unwise, whether it is necessary or unnecessary or whether

it is simply an expedient to eliminate the necessity for
confirmation of sentences of death by the Presidert of g
the United States in cases wlere he alone is empowered to )
act, the Board of Review will not inquire. They are mtters .
within the exclusive judgment and discretion of the Command-
ing General, European Theater of Operations. The Board of
‘Review is concerned only with the question of the legality
of the practice followed in the instant case. It concludes
that when the Cormanding General, 35th Infantry Division, re-
ferred for trial the charge upon which accused was arraigned
and tried he signified his election that the accused be tried
on said charge; that in making such election he was acting
within the ambit of the discretion vested in him by Congress
.and that such discretion was not limited or repressed by the
expressed '"desire" of the Commanding General, European Theater
of Operations. . .

In reaching the above conclusion the Board of Review
(sitting in Buropean Theater of Operations) has carefully con-
sidered the opinion of the Board of Review (sitting in Washing-
ton ) in the case of CM 216707, Hester, 11 B.R. 145,156, wherein
the action of the Commanding General, 31st Infantry Division, in
directing a communication to members of general courts-martial
appointed by him with respect to severity of sentences to be im=
posed by the courts was condemned as prejudicial to the sub-
stantial rights of zccused because it infringed upon and limited
the full and free exercise of the judgment and discretion of
the court membership in adjudging sentence. The appointing
authority informed the court in pertinent part:

s ¥ ¥ when a case is referred to a general
.court, it may be considered as a fixed pol-
icy that should the accused be fownd (vilty
the ~cwed 1117, i the absence of unusual
circumstances, sentence the accused to be
di shonorably discharged the service, to
forfeit all pay and allowances due or to
become dwe, amd to be confined at hard
labor, at such place as the reviewing auth-
ority my direct, for a fixed period in ex-
cess of six months" (Ibid., 11 B.R. 145,158).

“A comparison of the condemned communication with the
letter of 5 October 1944 exrressing the "desire! of the Command-
ing General, Zuropean Theater of Operations with respect.to
form of charges indicates clearly the line of démarcation
between the two comunications. The former virtually directed

457
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the court that its semtences must include confinemernt

"in excess of six months" -~ an obvious compulsion visited
upon the court by higher .authority. The latter communica-
tion expresses the 'desire" of the Commarding General,
Buropean Theater of Operations, that "consideration be
given to charging the offense as a violation of AW 58n,
The principle of the Hester case is most salutary, but it
does not apply to the facts in the instant case. The
Commamiing General, 31st Infantry Division, attempted

. to impose his will upon thie court notwit hstanding the mn-
dates of Congress that a court should be a deliberative,
Judieial body free from exterior influences in tle exer-
cise of its duties and functions. The Commanding General,
Zuropean Theater of Cperations, recognized the function
and responsibility of his subordinates and simply expressed
his "desire" that "consideration be given" to a certain
form of charges "when the expected evidence in any case es~
tablishes prima facie guilt” of the accused of the offense
of desertion. The former was a usurpation; the latter is
merely an expression of policy without limiting the discre-
tionary power of the appointing and referring authority.

7. The papers accompanying the record of trial show
that the charge laid under the 75th Article of War was in-
vestigated as required by A7 70 and par. 35, MCK, 1928,
Thereafter the staff judge advocate cancelled the charge
thus investigated and submitted to the Commanding General
of the 35th Infantry Division the Charge under Articles of.
War 58-28 upon which accused was arraigned and tried. The
charge sheet was not re-signed and was not re-verified by
- the accuser and no further investigation was made of the new
charge. It has been established that the investigation of
the charge is an administrative process intended primarily

for the benefit of the appointing authority and is not juris-

dictional (CM 229477, Floyd, 17 B.R. 149). It has also been
determined that .

"The provision of 4Ai 70 requiring the
charges and specifications to be sworn
to, was intended for the berefit of the
accused in order that he might not be sub--
Jected to frivolous or malicious prosecu-
tion, and if he did not object to the ir-
regularity amd the accusation is sustained
by ths proof,.the fact that the charge and
specifications were not sworn to would not
in itself injuriously affect any of the sub-
stantial rights of the accused" (Ci 172002,

. Nickerson).

. S -
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The situation which arose in the present case was strikingly
-foreshadowed by the facts inwolved in CX ETO 106, Orbon,
which received palrgtaking consideration b{ithe Board of Re-
The Board’s
discussion of this issue is comprehensive and cogert. The .

view (sitting :Ln/h'uropean Theater of Opera

on)..

following quotation therefrom is declsive in the instant cases

_made in the interest of Jjustice.and disci
pline.' (Underscoring supplied) (&f 70).

"Mihile the charges form the basis of the
-investigation it is the transaction or
event which gave rise to the charges . .
which 1s the true subject of investiga-
tion.  This conclusion is supported by: -
(a) The fact that 'no appointing auth-
ority shall direct tle trial of any ~ .
charge by general couwrt-martial until

he has considered the advice of his A
staff judge advocate based on all of the

information relat to the case! zUnder-
scoring supplied) EW, sec.34) and .(b)

. VThe investigation.will include inquiries

as to the truth of the matter set forth
in said charges, form of ctar, charges, and .
what disposition of the case should be

The underscored words and clauses above
quoted indicate clearly that the investi-
gation -envelopes the entire situation.
It may be that the charges are lnappro-
priate to cover the offense or offenses
revealed by the investigation., Hencs,

the convening authority is empowered to
amend ard adjust and should amend and ad-

" adjust the charges to mest the facts

(MM, sace3l4) before.referring the charges
for trial, The only limitation on his = -
authority in this respect is that the ‘'re-:
draft does not include any substantial.
change or include any person, of fense, or

matter not fairly included in the charges.
ag received,! Z%nderscoﬁ.ng su;pplieds EW,

88Ce34)s This limitation prevents the in=

sertion of a new charge which is alien to
the situation revealed by the facts dis-
closed by the investigation or mreferring
charges against persons not originally in-
cluded, but it does not prevent the conven-
ing authority from re-drafting or re-stating

" ths charges so as to mske them allege an of-

fense or offenses supparted by the facts dis-
-covered and shown by the report of imvestiga-
tion. An opposite conclusion lsads to the

coriDEntiC

4570


http:rxlerscorl.ng
http:indica.ta
http:scor.1.ng
http:sitti.ng

COITIOENTIAL

absurd situation of requiring a new
investigation which would yield the
exact atate of facts as the first in-
vestigation. It would be a futile ef-
fort, which would delay the trial and
not protect any rights of the accused,
Thie construction of A 70 is supported
in spirit by C.M. 179142 (1928), C. M.
182078 (1928), and JAG. 220.26, Aug.30,
: 1932,d_‘l.%ested in Dig.Ops. JAG.1912-40,

- sece428(1), pge.292. It is, therefore,
the opinion of the Board of Review that
there was no violation of AW 70, in the
instant case, because a new and additional
~ investigation was not mmde on Charge II
and it s Specification, and that the ocourt
acquired jurisdiction to try the same,

However, the accused was compelled to go
- to trial upon a Charge and Specification
which were not supported by the ocath of
. the accuser, It has beon held that the
quoted provision of A& 70, requiring that
ths charges be supported by the cath of
the accuser is procedural, and not juris~
"dictional, is far the benefit of the ac~=
cused and may be waived by accused either -
explicitly or by failure to dbject to the
irregularity (C.M. 197674 (1932), sec.1267,
3uppo Vill. Diso Oplo JAG. 1912-303 C.M.
220612 {1939), ddox; .C.M. 220625 (1942),

Gentry)

. or implied; of the irregularity.

The supporting of charges by the cath of the

accuser iz not universally required. ' MCU,
31 particularly provides that the charges

nsed not be sworn to if the accuser believes

in the innocence of the acoused. In criminal
prosecutions, in the civdl couwrts the abwence
"of a verification to an information where one

is required by statute, is ground for quashing .

the infarmation, but it des not render the

information void or deprive the court of jur-

isdiction, and, after committing error in

overruling a motion to quash on this ground,
the court still holds jurisdiction (31 C.J.,

sec.166, pg.648). The recard of trial in

this case fails.to show how accused was pre-~ _
Judiced in any respect by the court's ruling -

-17 -
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By 8601267, Dig.Ops. JAG. 1§IR-~30).
In the _case timely and .proper objection was.
made. There was no waiver, either expressed
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which compelled him to stand trial on
Charge II and Specification although it
was not verified. Nothing appears in

the record of trial that accused's rights
were injuriously affected by this irregu-
larity in pleading. He was neither sur-
prised nor misled as to the charges against
him. The accused made no attempt to con- -
trovert ths prosecution's evidence which
supports the cinviction of violation of

AW 63 (Charge II and Specification). He
denied all knowledge of his conduct be-
cause of being intoxicated. Under such
circumstances the verification of Charge:
JI and Specification would have added
nothing to his defense, nor does its ab-
sence injure him", '

The Nickerson and Floyd cases, above cited definitely
determine that the requirerents of the first three paragraphs
of the TOth Article of War are directory and not mandatory and

* the fallure to observe all or any of them nelther deprives the
court of jurisdictionnor do such defects and imperfections in
the mre-trial procedure necessarily prejudice the substantial
rights of an accused, o

In the instart case the accused made no objection to
the charge on the ground that it was not sworn to, but the ab-
sence of any cbjection may be explained by the fact that the
irregularity does nct affirmatively appear upon the face of
the charge sheet, It only so appears when examination is made
of the papers and documents accompanying the record of trial,
including the staff judge advocate's report and recommendation,
The Board of Review therefare prefers not to place its conclu-
sion upon the narrow ground that accused failed to make proper
objection at trial., It will be assumed that hadhe known of
the irrdgularity he would have b jected.

' Had such objection been made and sustaired what would
it have yielded him? Such objection is in the nature of a plea
" in abatement, which upon being sustained only delays the trial;
it does not terminate it. If the objection had been upheld then
-an application for a continuance would have been in order. It
is obvious that a denial of the application would not have in-
jured accused's swstantial rights, (LCM, 1928, par.66, pp.51-52).
The substitued Charge and Specification, although unsworn fully
informed accused of the mature of the charge agaihst him., The
-addition of an oath to the charge would not have changed or
altered the isswes in any degree. The trial proceedings based

-

4570
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on sworn charges would not differ from thosebased on the
unsworn charges. The trial would have been as fair and

Just on one as on the other. All the accused would have
suffered was injuria sine damno, a technical wrong which
could have done him no harm (C. 206697, 2rown). The purpose
of the requirement that the charges be sworn to by the ac-
cuser was to protect an accused from frivolous or malicious
prosecution (CM 172002, XNickerson, supra). There was no
thwarting of such purpose in the practice followed herein,
The irregularity involved in the prosecution's arraigning
and trying accused upon an unsworn charge, although not con-
doned, was a hamless error, within the provisions of the
37th Article of War,

The following corment of the Board of Review in
the Floyd case is adopted:

"It may be noted'that the appellate jurisdic-
tion granted to the Board of Review by Arti-
cle of Var 503 relates entn.rely to the ‘'record
of trial' and on its face is not concerned
with extraneous matters of procedure. How-
ever, the. conclusions of the Board are not
based upon this ground" (Ibid., 17 BR 149,156).

The Board of Review is clearly of the opinion that
the practice followed in the -instant case affords no reason
for disturbing the findings of the uourt that accused was
~u.:.1ty of desertion, .

_ 8. Substantial, uncontradicted evidence produced by

the prosecution, which was corroborated by accused's admissions
as a witness on his own behalf, shored that accused knew that
the duties imposed upon his unit compelled him to cross the
lloselle River in the face of heavy enemy fire, and if he sur-
vived the crossing, to participate in the attack upon the
heights beyond, which were held by the enemy. At the crucial
moment when his platoon embarked in river boats he took shelter
behind the abutment of a bridge and deliberately avoided the
perils of the river crossing. He thereafter remained absent
from his organization fér nearly two weeks during which time

he avoided the contest on the high ground on the east bank of
the lioselle and other battle-field engagements. A1l of the
elements of the offense of absence without leave with intent to
avoid hazardous duty were proved beyond reasonable doubt (cu
ETO 3380, Silberschmidt; CM 70 3473, nvllon, Cii ﬂ-IO 3641, Roth).
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9. hether or not zccused was mentally responsible
for his acts was essentially a question for fact for the
cowrt. The defensive evidence on this issue was contained
in the opinion of an expert that he was dominated by fear
to the extent that/ it was impossible for him to carry out
and perform the order to cross the river and participate
in the attack on the other side. Opposed to this testimony
there is contained in the record of trial substantial evid-
ence, including his own admnissions, that accused acted de-
liberately and willfully and with full consciousness that
he was ghilty of cowardice. Under such circumstances the
findings of the court will be accepted as final and binding
upon appellate review (Ci ZT0 311+, liason; Cil ETO 739, laxwell;
CX ETO 5747, Harrison, Jr.).

10. The charge sheet shows that accused is 21 years of
age. HHe was inducted on 15 Januvary 1943. o prior service
is shown.

11. The court was legally constituted and had Jurisdic-
tion of the person and offenss, No errors injuriously affect-
ing the substantial rights of the accused were committed dur--
ing the trial. The Board of Review is of the opinion that
the record is legally sufficient to support the findings of

guilty and the sentence,

12, The penalty for desertion committed in time of war
is death or such other punishment as the court-martial may
direct (AW 58), Confinement in a disciplinary barracks is
authorized (A 42), but the desigrated place of confinement

should be changed to Zastern Branch, United States Disciplinary

' Barracks, Greenhaven, New York (Cir.210, WD, 14 Sept.l943, sec,
VI, as “amended).

/‘/ "'// /4&1 | Judge Advecate
Hrakirton O, dhevrmoan  Juage Advocate

: M[ /C WJm@ Advocate
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1st Ind.

Var Department, Branch Office of The Judge iAdvocate General with
the European Theater of Operations. 9 FEB 1945 T0:. Com~
manding General, 35th Infantry Division, APO 35, U. S. Army.

1. In the case of Private JALES C. HAWKINS (34505895),
Company L, 137th Infantry, attention is invited to the fore-
going holding by the Board of Review that the record of trial
is legally sufficiemt to support the findings of guilty and
the sentence, which holding is hereby approved. Under the
provisions of Article of Viar 503, you now have authority to
order execution of the sentence.

2, Uhile the practice followed in this case has been
upheld as legal, it is not-approved as correct. The provisions
of Article of Var 70 and the Manual for Courts-liartial, even
though held directory and not Jjurisdictional, are intended to
"~ be followed. ithen charges are changed in a swstantial way
and particularly where severer penalties attach on conviction,
it is not necessary to have a re-investigation if the complete
facts are already disclosed, but the new charges should be re-
verified by the accuser or another. The adherence to estab-
lished practices produces better trials, insures justice and
eliminates'serious legal questiors which may be reached later:
by habeas corpus with the outcome uncertain. o

3. Pursuant to the provisions of Cir. 210, WD, 14 Sept.
1943, Sec.VI, as amended by Cir, 311, WD, 26 Nov. 1943, Sec.
VI, and Cir.321, WD, 11 Dec. 1943, Sec.II, par.l, the place of
confinement of the accused should be changed to Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York. This
may be done in the published general court-martial order.

4. Vhen copies of the published order are forwarded to .
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this
office is Cl ZT0 4570. TFor convenience of reference please
place that number in brackets at the end of the order: (ck ET0

L570) % /Jq, 7¢ :

4 {. C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.

.. LERTAL
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Branch Office of The Judge Advocate General

with the
Eu.ropean Theater of Operations
. AP0 887 .
BOARD OF REVIEW NO. 1 .
o APR 1945
CM ETO 4581
UNITED STATES ; XX CORPS
Yo ) Trial by GCM, convened at Head-

' ) quarters XX Corps, APO 340, U.S.
Private WILLIAM L. ROSS, ) Army, vicinity of Conflans, France,
(6287102), Battery B, ) 9 October 1944, Sentence: Dishon-
274th Armored Field Artillery ) orable discharge, total forfeitures
Battalion ) and confinement at hard labor for

) life, United States Pmitentiary,
) Atlanta, Georgia.

HOLDIN: by BOARD CF REVIEW NO. 1
RITER, BURRO¥ and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following Charge and specifica-
tions: o

CHARGE: Violation of the $2nd Article of War.

Specification 1: In that Private William L. Ross,
Battery B, 274th Armored Field Artillery Batta-
lion, did, at Brugay, near Epernay, France, on
or about 28 August 1944, wit h malice aforethought,
willfully, deliberately, felonlously, unlawfully
and with premeditation kill one- Alfred Hannemann,
& human being by shooting him with a carbine,

Specification 2: In that * * #* did, at Brugay, near
Epsrnay, France, on or about 28 August 1944, with
malice aforethoyght, willfully, deliberately,
feloniously, unlawfully and with premeditation
kill one Richard Ederling, a human being by shoot-
ing him with a carbine, 4581
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He pleaded not guilty.and, three~fourths of the members of the
court present at the time the vote was taken concurring, was
found guilty of the Charge and specifications. No evidencs

of previous convictions was introduced. Three-fourths of the
menbers of the court present at the time the vote was taken
concurring, he was sentenced to be dishonorably discharged

the service, to forfeit all pay and allowances due or to become
due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for the term of his natural
life. The reviewing authority approved the sentence, designated
the United States Penitentiary, Atlanta, Georgia, as the place
of confinement, and forwarded the recard of trial for action
" pursuant to Article of War 504,

3. The evidence for the pi'oseeution summa.rizes_ a8 follows:

On 28 August 1944 at about 1400 hours (R7,11) the 7th
Armored Division proceeded in line of colum, to an attack upon
the enemy near Epernay, France. Its forward movement was delayed
by enemy anti-tank fire, At the time of the episode giving rise
to the instant chargs the portion of the conwvoy consisting of the
Headquarters 23rd Armared Infantry Battalion and the hsadquarters
company thereof was halted on the right hand side of the road
facing forward (R7,12).

Captain Pugh E. Kyle, commander of the Headquarters

Company, 23rd Armored Infantry Battalion, lsft his company as it
stood in the column and in his "peep® drove forward on the left
hand side of:the road for the purpose of determining the situation
ahead. He entered the column at a hiatus therein in fromt of four
half-tracks and halted. At that moment a quarter ton truck ap-
proached from the rear on the left hand side of the road (R6-7).
Within the truck were four soldiers of Battery B, 274th Armored
Field Artillery Battalion; accused (who sat behind the driver in
the rear seat on the left hand side thereof facing forward); Pri-
vate George F. Ott, (who sat in the rear seat on the right hand
side thereof facing forward) (Rl4); Sergeant William E. Caump,
(who was the driver of the truck and who sat behind the steering
wheel in the front seat of the truck on the left hand side thereof
facing forward) (R14,23); and Technician Fourth Grade Melvin P,
. Stenger, (who sat in the front seat at the driver's right facing

fomrds (R14). Accused and Ott were armed with carbines (R19).

Seated on the hood ¢f the truck and each facing forward
with his feet on the front bumper were two German prisomers of war,
who were afterwards ldentified as the deceased, Alfred Hannemann
(Specification 1) and Richard Ederling (Specification 2) (R7,12,14,
225:’ . The prisoners wers in German uniforms and were unarmed (R11,44).
The prisoner on the right facing forward had his left hand on the .-
hood of the truck and held his right hand against his head. The
prisoner on the .left facing forward had his right hand on the hood
of the truck and held his left hand to his head (R8,28), 4581
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About six miles to the rear of the point where
Captain Kyle halted in front of the four half-tracks, accused
Ott, Camp and Stenger (hereafter designated Maccused's group"s
had been parked at the roadside in their truck. Two American ,
soldiers, driving a "peep'" and carrying the two prisoners men-
tioned, stopped and asked.accused's group to accept custody
of the prisoners, They were transferred to the truck, driven
by Csmp, which proceeded forward ' in the direction of the head ‘
of the colum. En route, inquiry was made by accused's group
of a military policeman as to proper disposition of the pri-
soners, who informed them that "S-3" was accepting prisoners
of war. Accused's group continued to go forward and after
several halts and inquiries finally reached a& half-track in
front of which stood Captain Kyle and Captain James P, Wilson,
23rd Armored Infantry Battalion, who were engaged in conversa-
tion (R7,12,14,15,29,30)s A member of accused's group inquired
of Captains Kyle and Wilson where disposition should be made of
the prisoners. Captain Kyle directed the group to the S-3 half-
track which was forward in the column (R7,12). As the quarter-
ton truck occupied by accused's group and the two prisoners of
war moved forward (R21,29) Captains Kyle and Wilson heard one
of the fouwr American soldiers of accused's group yell: B

"Unless we find it damn soon, we'll
shoot these® (R20) -

or

"If we don't get rid of them, we'll
.shoot them" (R29).

At the time of this exclamation Captain Kyle was about eight feet
from the truck driven by Camp (R29). Captain Wilson stood about
15 feet from said truck (R20,21). Captains Kyle and Wilson were
unable to identify the author of the above exclamation, although
both of them were positive that one of the members of accused!s
group uttered it (R20,27,29).

Circumstances of the homicides as related by
Private George F., Ott, as witness for the
prosecution:

After the meeting with Captains Kyle and Wilson, accused's
group with the priscners of war proceeded toward the front and stopped
at an S-3 half-track (which was the last half-track in line before. °
the locus of the homicide was reached) (R15 ,20) An officer in charge
thereof informed the group: .

-3- | 4581
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‘"he wasn't taking any prisoners and
that he didn't want them because
_there was "a machine gunner holding
up the column ahead * * % /R16/
¥# # ¥ e was told to take the pri-.
soners back to town * * ¥t (R15),
i
The quarter-ton truck was then driven about 40 or L5 yards for=-
ward in an effort to find a place to turn around (R16,20). At
this peint the highway was extended through a wooded area and
dn the right hand thereof facing forward a forest road projected
Anto the woods (R16). In order to reach the forest road on the
right hand- side of the column from the point which the quarter-
ton truck had reached after it was driven past the S-3 half-
track, it was necessary to pass through the military column.
However, there was a hiatus in the column at the point opposite
the quarter-ton truck occupied by accused's group and it would
have been posaible for the prisoners to pass through this hiatus
and reach the forest road (R15,16,18).

. At this point the two priscners of war were seen by
Ott to move. The prisoner on the right pulled his hand dowmn from
his head and looked to the right side of the road (B.16—18; ‘The
quarter-ton truck was then operated in first gear (R15,18). Ome
of the prisoners spoks in German, and Stenger, shouted, "Watch itl
They're going to jumpl®™ (R18). Accused, seated in the lsft rear
position of the quarter-ton truck, discharged his carbine at the
prisoner geated on the right and then at the prisoner seated on
the left, "Stenger let the warning out and Ross shot at the same
time", The prisoner on the right fell to the ground; the prisoner
on the left turned and his hand grasped the windshield. Stenger
reldased his hand and he fell to the ground (r15,16).

Circums&ces of the homicides as related bz'
Captains Puch &, Kyle and James P, Wilson,
prosecution's witresses, . ‘

‘ The truck containing accused's group and the prisoners
of war drove about 25 to 35 yards beyond the point where Captain
Kyle stood. When it had attained that distance, he heard shots,
but did not see the actual shooting, because he was not looking
in the direction of the disturbance, He saw a member of accused's
group push & priscner from the truck (BB-lO). : .

: Captain Wilson testified that he continwed to look at -
the quarter-ton truck after it left ths point opposite to where he
stoods It proceeded about forty yards and then halted. He saw ac~
cused fire his weapon. ' The prisoner sitting on the right fell off
the vehicle (R21,23), '

n % % the other prisoner fell to the lefti,
.across the hood of the wehicle. Private
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Ross raised up in the back of the
vehicle and appeared to step for-
ward and pushed the second prisoner
off, ¥ * ¥ The one on the left, the
prisoner on the left" (R1). i

From the time the quarter-ton truck approached his
half-track until the shooting, Captain Wilson did not see the
prisoners make any threatening motion (R22), As the wehicle.
proceeded down the road those 4O yards he at all times watched
the "peep", the prisoners, and the four occupants of the vehicle
(R23,28), . During this period a conversation could have occurred
between the men in the truck which he did not hear (R23) and it
was possible for the prisoners to have said something which wit-
ness could not hear. At the time accused's party stopped before
Captain Wilson its attitude was hostile (R24). He considered
the men hostile because of the statement: "If we don't get rid
of them pretty soon, we'll shoot them" (R25). L

After the shooting Captain Wilson yelled to the men
in the quarter-ton truck "to hold tlmt peepl", called for medical
officers and then went forward, disarmed accused's group and
placed them under arrest, Upon inspecting the prisoners he found
both of them to be dead (R21,22).

Captains Wilson and Kyle then escarted accused's group
to the rear and brouyght them to the company commander. Accused
after his arrest volunteered the statement to them: "I did the
shooting" (R9,22,23). The first mentioned officer returned to
the scene of the homicides after having delivered accused's group
to the campany commander. The bodles-of the two prisoners had
been moved to the side of the road. Captain Wilson examined them
and from identification cards they carried identified them as two
German soldiers named respectively Ederling and Hannemann. They
were buried near where they were shot (R22).

The motarized column was at close interval (R12). The
vehicles were five yards apart. A road intersected the highway on
the left hand side, but there was no intersecting road on the right.
On the laft "there was a draw that ran down for about 75 yards and
there was a hill beyond that" (R22).

With respect to the statement he made to Major Meem the
investigating officer, in the pre-trial investigation (Def.Zx.l) to
the effect that he was close enough to hear any conversation of ac-
cused's group immediately prior to the shooting, Captain Wilson ex-
plained on cross-examination that such statement was made in re-
sponse to a question of the investigating officer that
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"was referring to the time that they were
alongsidé my vehicle and not during the
time that they had gone up the road" (R24).

he Accused's defenseé consisted of the following evidence:

(a) wWithout objection there was introduced in evidence
the written statement made by Captain James P, Wilson on 26 Septem=
ber 1944 to Major Stephen H. Meem, Jr., the investigating officer
(R32; Def.Ex.l). The principal statement is as follows:

Mie were parked on the side of the road
in column, a % ton truck bearing four
men and two prisoner of war came up the
cclumn from the rear. The truck stopped
beside my vehicle and one of the men
asked for the location of the S-3 half=-
track. We told them that the S-3 half-
track was about three vehicles forward.
Cne of the men stated 'We had better
find them in a hurry or we will kill
these, and proceeded about 15 yards for

. ward. One of the men who later identi-
fied himself as Private Ross, Battery
1Bt, 274th Arnd F A Bn started firing
into the prisoners. The prisoners died
instantly. I disarmed Pvt Ross and the
other three men and put them under ar-
rest!,

Upon Captain Wilson's cross-examination during the investigation
by Major Meem, the following pertinent colloquy appears in the exhihit:

"IAJOR: Do you speak German?
CAPT : No sir.

MAJOR: Did you hear any conversation between
any members of the vehicle and the Ger-
man prisoners?

CAPT :+ No sir.

MAJOR: Were you close enough to hear any con-
versation immediately prior to the shoot-
_ ing?
CAPT : Yes sir.

MAJOR: What apparently was the attitude of the

men in the wvehicle toward the pri soners?
CAPT ¢+ No attltude demonstrated.

-6- 4581


http:follovd.ng

~~ et DENTIAL

(85)

MAJOR: Did the prisoners gppear to be in a
position to jump and run at any time?
CAPT ¢ No they were along side an armored
) colunn.

MAJOR: Did the prisoners have their hands
.behind their heads? .
CAPT ¢ Yes one hand. ‘

MAJOR: Did you see them take their hands
"~ dowmn at any tim?
CAPT : No sirh,

(b) Private George F. Ott, one of the members of ac~
cused's group who had testified for the prosecution, was recalled
as a witness for the defense, He described the position of accused
and himself in the auarter-ton truck thus: .

- "ell, there was & tocl box on each side of
the peep and I was sitting on one and Ross
was sitting on the cther. BRoss was sitting
half on the toolbax and half over tha seat,
sir® (333).

The men who n.t on the front seat of the truck were lower than ac~
cused and witness (R33).

(c). Sergeant William E, Cm, a menber of accused's
group, supra, testified to facts prior to the stop of the group at
the S5-3 half-track which corroborated the prosecution's evidence -
except a8 to the alleged threat by one of the group members relative
to shooting the prisoners., Descriptive of events sibsequsnt to such
stop he stated: : ' . ‘

"we finally came to the S=3 halftrack and
.they didn't want the prisoners. They said
to turn around and go back to ths.town
that we had just come from and turn them
over to the MP's., We passed the S~3 half-
track and got about forty yards in front

of it and Stenger says to Ross: 'You better
watch them they're going to Jump's One of -
the prisoners tock his hand from behind his
head and put it on the hood of the jeep and
started to get up.and that's vhen Ross shot
him" (R35).

Stenger made the above statement after Camp heard the prisoners
conversing between themsel ves (R355. Camp denied that anyone in

the truck said that if S-3 were not found someone would shoot the
prisoners (R36). He described the terrain at the site of the homi-4581
cides thus:

. PRI
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"ell, it was going on a grade and
on ouwr left was woods and on our
right was woods and where the
shooting occured there was woods
to the right and a fire~break about
twenty yards beyond where they were
shot, It was a little opening that
could have been used as a fire-break"
(R37).

There were no vehicles between the quarter-ton truck and the
fire-break and none behind or at the side of the truck (R37).
There was a space between the S-3 half-track and the rear
vehicle of the next company ahead of at least 150 yards (R38).
The prisoner on the right "pitched right forward on the ground"
when he was shot. He died in two seconds. The prisoner on the
left hung to the windshield brace (R39). Stenger rdeased his
hold. Captain Wilson came to the truck and asked who had done
the shooting, placed accused's group under arrest and took them
to the battery (R37).

Technician Fourth Grade Melvin P, Stenger, also of
accused's group, testified that he understood the German language
(R40). It was the first larguage he learned. It was spoken in
his home, When he was young he learned to speak German and later
he learned to speak English (R41). The two prisoners were obtained
by Stenger and Ott from members of the 7th Armored Division., Sten-
ger searched them and found a pocket knife, Thereafter Camp and
accused appeared in a "jeep", The prisoners were placed on the
hood and Stenger and Ott entered the "jeep", Accused did not ob-
ject to placing the prisoners on the vehicle (R4u4,45).

Accused!s group with the two German priscners drove
forward Zn the truck parallel to the armmored column. A stop was
finally made at the S-3 half-track where request was made that
the custody of the two prisoners be taken., The group were in-
structed to take the prisoners "back to the next town" (RLO).

"¥e started out and werit about fifteen
yards and then everything happened at
once., The one man on the right side
said: 'This is a good place to Jump
offi'# # % gnd he put his hand down
behind him and put his butt on the
hood of the peep and then I kind of
tumed around and gave them a warning
to watch them % * ¥® (RLO,.1),
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The prisoners had between themselves engaged in conversation
during the trip along side of the columm "but it wasn't any-
thing important®., The statemsnt "This is.a good place to
Jump off" was the first statement.Stenger heard,the prisoners
make with respect to their intended escape. This statement
was made a "split-second" before the shooting and yet there
was time for Stenger to give the warning (R42,43). There was
more than one shot fired at the prisoners (R43).

"One prisonsr, after he was shot, fell
clear. The one on the right -- that is
the one who started getting up - fell
clear. The other one still had his

hand. on the windshield and I reached

out and unhooked him. And then a man

came running over from ths halftrack

and he asked who done the shooting and 5
Private Ross told him tlat he did it

and he said that we were placed under
arrest and be took all our names and <
took the firearms and I gave him mine

too * % #t (R41),

Stenger denied that accused or any one else in the quarter-ton
truck made the statement in substance that if they did not fird
the S=3 soon the prisoners would be shot, If the statement had
been made he would have heard it (R41,44,45).

On the right hand side of the road there was a fire-
break. There was an open space in the column of wvehicles between
%he ?—3 half-track and a point opposite the locus of the shooting
(R43).

Accused, after his rights were explained to him, elected
to be sworn and testified in substance as follows:

He denied that he had made the statement to the effect
that if accused's group "didn't find the S-3 during this ride that
he would shoot the prisoners" and he further denied that any member
of his group made such statement (R46). He gave the following des-
cription of the hamicides:

that
'"Well, the officer/I know now as Captain
Wilson directed us to the S-3 halftrack.
The officer in charge was of company
grade and he told us that he was not
taking prisoners and to take them back
to the tom and tlere turn them over
to the MP's and then he told us not to
go too far in twning around the vehicle, -
We went thirty-five yards up the road, 4:) 81
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when Stenger gave me the warning that

they weré going to jump. I was in the
best firing position, I was sitting

on something that was up high and the
prisoner on the right, at the same time
that I was given the warning, released

his hands and faced the woods. I fired
two rounds at him: one while he was in
motion and one while he was in flight

and then I fired one round at the pri-
soner on the left, Stenger removed his
body. Meantime, Sergeant Camp had stopped
the peep the instant I fired my firwst
round and then Stenger removed the pri-
soner on the left and let him off. Captain
Wilson came running and yelled to hold the
Jeep and he said: 'Who was doing that
firing?' Then he said: 'Somebody get the
‘medics.' I said that I did the firing,
that's all I could do., Then he disarmed
us and took our rifles and our names. Dur-
ing the firing there was an American sol-
dier wounded who had been standing over

to the side. And the Captain said: 'I'll
see you burn in hell for shooting an Ameri-
can soldier'" (R46), :

With respect to the priséner on the left he testified that he
fired at him because '

"He had made a motion when I glanced back
and I just fired one round, hoping to
hit him in the arm or leg (RA6§.

The prisoners had a reasonable chance of escaping

"Because it was thirty-five or forty yards .
to the nearest vehicle and there was a
small lane to my right flank and if he got
out of the peep and run into those woods
they could have gotten away. I would have
been in no position to fire after they had
jumped" (R47).

However, he admltted that he did not take this fact into comsidera-
' tion when he fired the shot (R47).

5. Captains Kyle and Wilson testified over vigorous ob-
Jections by defense that during the time the quarter-ton truck,
containing accused's group and the two prisoners of war, was halted _
before the two officers, one of the four American soldiers exclaimeA::) 81
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"Unless we find it /referring to the S-3 half-
track/ damn socn we'll shoot these [reterring
to the two prisoners of war/" (R20)

or

MIf we don't get rid of them [x-eferring to the
two prisoners of war/ we'll shoot them® (R29),

Neither of the witnssses was able to identify specifically the
author of this remark, but they declared that one of the four
‘soldiers while in ths presence of the other three gave utterancs
to the same (R7,20,29). From the absence of proof that it was
accused who mde this statement it must be assumed that he did

not make it, but that it was spoken in his presence by elther

Camp, Stenger or Ott immediately following the time accused's

- group was instructed by Captains Kyle and Wilson to take the
prisoners of war to the S-3 half-track then ahsad in the convoy
column, In view of the conclusion of the Board of Review with
respect to the legal insufficiency of the record ¢of trial to sus-
tain the findingx of accused's guilt, ho extended discussion is
necessary of the legal issue .involved. Upon the assuaption indi-
cated above the prosecution will be given the full benefit of -
the questioned testimony and it will be treated as legally admit-
ted evidence (Cf: 16 CJ, sec.112l, p.579; 1 Wharton's Criminal
Evidence (llth Edo, 1935) SGC.288, pP0377,378 amd 33COL95, Ppo755-
762; MCM, 1928, par.ll5b, p.118; 20 Am. Jur., sec.67L4, p.568; Jones
on Evidence(2nd Ed., 1912), sec.37hk, pp.433,434 and sec.350, ppe.
438,439; Wigmore's Code of Evidence, (3rd Ed., 1942), sec.1757, pp.
326,327; Alexander v. United States, 138 U.S. 353,356,357, 34 L.Ed.
954;,956,957 (1891); St. Clair v. United States, 154 U.S. 134,149,
38 L.Ed. 936,942 (1894); Arkansas Power & L. Co. v. Heyligers, 188
Ark, 815, 67 S.¥. (2nd) 1021, 101 ALR 1200 (1934); Heg v. Mullen,
115" Washs 252, 197 Pac. 5, 76 AIR 1128 (1921).

6.. a. The status of Hannemenn and Ederling, the deceased,
requires spscial consideration and treatmsnt. There is substantial,
uncontradicted evidenca in the record of trial that these two men
were prior to thelr capture German soldiers. The inference is de~
finite and certain that they had been captured in the course of
cambat between units of the American and German armies. At the
time they were delivered to accused's group they were in German
military uniforms and were unarsed. . They remained in such condition
until their deaths. Therefore, they ware entitled to all of the
rights and pesrogatives of and protection dus prisonsrs of war. Like-
wise there were imposed upon them certain duties and ohligations.

The follawing coment is relevant:

-1] - ,
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"The treatment of prisoners of war was
regulated by the provisions of the
Brussels Declaration of 1874, which
were adopted, with additions and modi-
fications, by the Hague Conference of
1899. The rules of the latter, again,
were, with certain emandaticns, adopted
* by the Hague Conference of 1907; so that
the regulations of the second conference
indicated the law governing the subject,
though, as.has been seen, it 1s impossible
to hold that they were binding on the belli-
gerents in 1914-19. On July 29, 1929, a Con-
vention was signed at Geneva by thirty-three
Powers dealing with the treatment of prisoners
" of war, Fourteen States represemted at the
Conference signed later. Article 89 of the
Convention provides that it shall be re-
garded as complementary to Articles 4=20 of
the Hague Convention; as a matter of fact
it contains all of the regulations, except
those in Articles 10-12 dealing with release
on parole®, (Underscoring supplied) (2 Wheaton's
International law - WAR (7th Eng. Ed., 1944), p.179;"
Cf: 2 Oppenheim's International law (6th Ed,,1940),sec.
125,p.294).
The United States of America and Germany signed the Geneva Conven-
tion of July 29, 1929 (TM 27-251, Treaties Governing Land Warfars,
7 Janwary 1944, p.l151).

be Pertinent extracts from the Geneva Convention of
1929 are as follows:

"Prisoners of war are in the power of the
hostile Power, but not of the individuals
or corps who have captured them.

They must at all times be humanely treated
and protected, particularly against acts of
violence, 1n.su1ts and public curiosity.

Msacures of reprisal against them are pro-
hibited" (Article 2, Title I, p.67).

"Prisoners of ,wa.r havo the right to have the ir
person and their honor respected. Women shall
be treated with all the regard due to their
86X,

Prisaners retain their full civil status"
(A.rtic.la 3, Title I, p.67).

4581
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"Prisoners of war shall be subject to
.the laws, regulations, and orders in
force in the armies of the detaining
Power,

An act of insubordination shall justify
the adoption towards them of the measwres
provided by such laws, regulations and
orders.

The provisions of the present chapter,
however, are reserved" (Article 45, Title
III, p.91)0

"Escaped prisoners of war who are retaken -
before being able to rejoin their own army
or to leave the territory occupled by the
army which captured them shall be liable
only to disciplinary punishment.

Prisoners who, after having succeeded in
rejoining their army or in leaving terri-
tory occupied by the army which captured
them, may agaln be taken prisoners, shall
not be lizble to any punishment on account
of their previows flight", (Article 50,
Title III, pe95).

"Attempted escape, even if it is a repeti-
tion of the offense, sliall not be considered
a5 an aggravating circumstance in case the
prisorer of war should be given over to the
courts on account of crimes or offenses
against persons or property comuitted in the
course of that attempt,

After an attempted or accomplished escape,
the comrades of the person escaping who as-
sisted in the escape may incur only disci-
plinary punishment on this account" (Article
51, Title III, p¢95). :

The above quoted Articles of the Geneva Convention are incorpor-
ated in and are part of FM 27-10, Rules of land Warfare, 1 October

¢. The provisions of the Geneva Convention with respect

to prisoners of war should be read in the light of prior official
pronouncenert 8 of the United States and its civil ard military
authoaritdes on their status:

-13 -

1581


http:plin1.I7
http:escap:!,.ng

(92)

(1)

(2)

"M Prisoners of war are to be considered as
. unfortunate and not as criminal, and are

to be treated accordingly, although the
question of detention or liberation is
one affecting the interest of the captor
alone, and therefore one with which no
other government ought to interfere in
any way; yet the right to detain by no
means implies the right to dispose of
the prisoners at the pleasurs of the
captor.

That right inwlves certain duties,

among them that of providing the pri-
soners with the necessaries of life

and abstaining from the infliction of

any punisiment upon them which they may
not have merited by an offense against
the laws of the country since they were
taken,! ’

Jir, Webster, Sec, of State, to Mr, Ellis,
Febo 26, 181&2, HS. Insto Mex' XV. 15!:7".

"tThe law of war farbids the wounding,
killing, impressment into the troops
of the country, or the enslaving or
otherwise maltreating of prisoners of
war, unless they have been guilty of
some grave crime; and from the obliga-
tion of this law no civilized state can
discharge itself,!

. Webster, Sec. of State, to Mr. Thomp-
son, min. to Mexico, Apr. 5, 1842, Webster's
Works, VI. 427,437/" (7 Moore, Digest of In-
ternational Law (1906 Ed.), sec.1128, p.218).

"A prisoner of war who escapes may be shot,

or otherwise killed, in his flight; but
neither death nor any other punishment

shall be inflicted upon him simply for his
attempt to escape, which the law of war does
not consider a crime, Stricter means of
security shall be used after an unsuccessful
attempt at escape" (par.77, Instructions for
the Goverrment of Armies of the United States
in the Field, General Orders, No, 100, April
2, 1863, War of the Rebellion, Official Re-
cords, series 3, III, 154, reprinted in 7
Moore, Digest of International Law (1906 Ed.),
Sec.llzs, p.221)o*

#Spaight in his "War Rights on Land" (1911) comments as follows

on the foregoing "Instructions™:

-M-
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(3) The policy of the Commanding General, European
Theater of Operatiéns with respect to prisoners of war is
elucidated in the following excerpt which was effective on
the date of the homicides: .

"l. Commancders of combat units and other
‘ units responsible for the handling of pri-
soners of war will insure that the person-
nel of such units have a thorough knowledge
of the principles to be cbwerved in relation
to prisoners of war, as set forth in FM 27-10,
'Rules of Land Warfare', Particular emphasis
will be placed on the provisions of the Geneva
convention of JulyZ], 1929, relative to the
treatment of prisoners of war.

2, Atteation will be especially directed to
the fact that the rights of prisoners of war,
as set forth by treaty, are not theoretical,
but are binding on all US troops in’'the same.
marmer as are the laws and Constitution of
the United States, Violation of such rights
by US troops may result in retaliation by the
enemy in the fom of reprisal,

3¢ Questions requiring interpretation of the

Geneva convention of July 27, 1929, relative

to t1e treatment of mrisoners of war, will be
submitted to this headquarters" (Cir.67, Hq

European Theater of Operations, 12 Jun 1944, sec,VIII).

%Indeed, in many respects the Secession War

.18 the most instructive of all wars to the
student of International Law., Just as this

war gave modern fighting many of its distine-
tive featurss——the cavalry screen, the use of
rifle-pits and wire-entanglements, the employ-
ment of mounted infantry, the attack by short
advances ‘under cover—so it gave belligerents
the first written code of land war. This was
the very remarkable manual of Instructions far
the Government of the Armies of the United States
in the Field, which was drawn up by Professor 4581
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d. Intrinsic in the instant case is the question
whether a prisoner of war may be summrily shot while he is
attempt ing to escape, Acknowledged authorities speak as fol-
lows in regard to such question:

"It is simply cold-blooded murder to shoot
a prisoner unless he has forfeited his
immunity by some definite act of resistance
or hostility" (Spaight, War Rights on Iand
(1911) p.267).

Prisoners of war are not criminals and must
not be confined except as an indispensable
measure of safety" (Ibid, p.280).

"But if it is no crime to attempt to escape,

it is an infraction of the disciplinary regu-
lations of the capturing army, armd for this,
as for any other infraction, disciplinary
punishment may be inflicted: not because the
act punished is malum in se, but because it
is malum prohibitum to use a useful legal dis-
tinction" (Ibid., p.287).

lieber, on Mr. Lincoln's initiative, and
which is not only the first but the best
book of regulations on the sw ject ever
issued by an individual nation on its own
initiative. Its principles and its phil-
osphy are sound, elevated, and humane, In

a few special points its detailed teachings
have been modified by the subsequent action
of Intermational Conferences or the influence
of changing ideas on usage, but, taken as a
whole, it reads like an admirable paraphrase
of the existing Hague Reglement. Any student
of war law must find, as I have found over
and over again, that its teachings throw a
flood of light on the dark places of Inter-
national law, It passed through its ordeal
by fire in the grim struggle of 1861-5 and
was not found wanting. Apart from the devasta-
tion of Georgia and the Carolinas by Sherman
and the Shenandoah Valley by Sheridan-—devas-
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"Yar law, therefore, while allowing the
killing of a prisoner to prevent his es-
caping, does not allow it as punishment
- except where there has been a conspiracy
or plot. Anything in the nature of con-
certed rebellion may be severdy punished
-~ even with death; but as regards ord-
inary attempts to escape on the part of
prisoners who have not given their parole,
the se, as the German Manual points out
'must be considered as manifestations of
a natural desire from [Eic freedom, not
as crimes't" (Ibid., p.288).

"The conviction in time became general that
captivity should only be the means of pre-
venting prisoners from returning to their
corps and taking up arms again, ard should
as a matter of mrinciple be distinguished
from imprisonment as a punishment for crimes"
(2 Oppenheim's International law (6th Ed.,
1940}, sec.125, pp.292,293).

"Every individual who is deprived of his
liberty not fHr a crime, but for military
reasons, has a claim to be treated as a
prisoner of war" (Ibid., sec.127, pe299).

"However, prisoners who have been punished
as a result of an attempt to escape may,
subject to the gereral safe-guards of the
Convention, be put under special regime

of surveillance, Prisoners who are re=-
captured after having succeeded in rejoin-
ing their amed forces must not be punished
for their previous escape" (Ibid., sec.l28,
P-300)-

tations which were made militarily necessary
by special circumstances, just as was the
devastation of the Transvaal in 1901-2--the
conduct of the Union forces, almost wholly
composed of civilians with no previous train-
ing or discipline, compares more than favor-
. ably with that of regular armies in Ewopean
wars" (p.lh).
4581
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"Such force as is found necessary may be
employed to prevent the escape of a pri-
soner; and for this purpose violence re-
sulting in the fugitive prisoner's death
may be applied, if less severe measures
prove imadequate" (2 Wheaton's Intemational
Law-WAR (7th Eng. Ed., 1944), p.183).

7. The fact that accused shot and killed the two German
prisoners of war, Hannemann and Ederling, was not only proved by
the prosecution, but was also admitted by accused. His defense
was based on the premise that he killed them in the perfarmance
of his duty to prevent their escape and therefore the homicides.
were legally justified. The court by its findings rejected such
contention, It evidently accepted the prosecution's theory of
the case tiat no factual or legal necessity existed which com~
pelled accused to use extreme force and violence to prevent
their escape; tlat the deaths of the two prisoners were motivated
by the desire of accused's group to be rid of the burden of their
care and custody and that comsequently the'killing was with malice
afarethought so as to constitute the crime of murder (MCM, 1928,
par.148a, pp.162-164).

a. The duty of the Board of Review, sitting in appel-
late review, is to examine the record of trial for the purpose of
determining whether there is substamtial, competent evidence to
support these findings of the trial cowt, It will apply the
fo]_lo.ving principles:

"Convictions by courts-martial may rest on

~ inferences but may not be based on congecture.
A scintilla of evidence - the 'slightest
particle or trace!, is not enough. There
must be sufficient proof of every element
of an offense to satisfy a reasonable man
when guided by normal human experience ard
common sense springing from such experience”
(cM 223336 (1942), I Bull. JAG, 159,162).

"In the exercise of its judicial power of
appellate review under Article of War 50%,
the Board of Review treats the findings be-
low as presumptively correct and attentive-
ly examines the record of trial to determine
whether they are supported in all essentials
by swstantial evidence. To constitute it-
self a trier of fact on appellate review and
to determine tle probative sufficiency of
the testimony in a record of trial by the
trial court standard of proof beyond a reason-
able doubt would be a plain usurpation of power
and frustrative of justice" (CM 192609, Hulme,
2 B.R. 19,30).

BNEISMISE ) 3
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"The weighing of the evidence anddeter-
.mining its sufficiency, the Judging of
credibility of witnesses, the resolv-
ing of conflicts in the evidence and
the determination of the ultimate facts
were functions committed to the court
8 a fact-finding tribunal. Its con-
clusions are final and conclusively
binding on the Board of Review where
the same are supported by substantial
competent evidence" (CM ETO 895, Fred
Davis et al ). .

The Board of Review (sitting in the European Theater of Operations)
has scrupulously observed the faregoing principles (CM ETO 132,
Kelly and Hyde; CM ETO 397, Shaffer; CM ETO 422, Green; CM ETO 492,
Towis lewiss CM ETO 804, Ogletree ot al; CM ETO 5464, H endgzs

b. Accused was charged with and tried for the crime of
murder denocunced by the ®nd Article of War., The burden was thers-
fors on the prosecution to prove beyond a reasonable doubt all of -
the elements of said crime ineluding the highly necessary fact that
accused kdlled the two deceased with malice aforethought (Davis v,
United States, 160 U.S. 469,487, 4O L.Ed. 499,505 (1895); CM ETO
422, Green), The vital question in the case revolves about the
sufficiency of the evidence to provs that accused at the time he
shot the two prisoners of wer possessed the necessary malice. The
following comment from the Manual for Courts Martial, 1928 is rele-
vant:

’

"Malice does not necessarily mean hatred or
personal 111-will toward the person killed,
nor an actual inbetrt to take his life, or
even to take anyone's life, The use of the
word faforethought! -does not mean that the
.malice must exist for any particular time
before commission of the act, or that the
intention to kill must have previously
existede It is sufficient that it exist
at the time the act is committed. (Clark.)

Malice aforethought may exist when the act
is unpremeditated. It may mean any one or
more of ths following states of mind preced-
ing or coexisting with the act or omission
by which death is caused: An intention to
cause the death of, or grievous bodily harm
to, any person, whether such person is the
person actually killed or not (except when
death 1s inflicted in the heat of a suiden

15 4581
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passion, caused by adequate prowocation);
knowledgs that ths act which causes death
will probably cause the death of, or grie-
vous bodily harm to, any person, whether
such person is the person actually killed =~ .
or not, although such knowledge is accom-
panied by indifference whether death or

+  grisvous bodily harm is caused or not by
& wish that it may not be caused; intent
to comit any felony" (par.li8a,pp.163,164).

.The foregoing deﬁ.nition of "malice aforethought® is affirmed by
the lsading authoritiss (1 Wharton's Criminal Iaw (12th Ed., 1932),
sec.419, pp.625-630; 29 CJ. sec.b6l, pp.l084~1087; Stevenson v,
Unitdd States, 162 U.S. 313,320, 4O L.Ed. 980, 983 (1896).

The detemination whether tbre 1s substantial evidence
in the recard of trial proving that accused acted with malice afore-
thought when he killed the two prisoners of war requires not only a
. discriminating examination of the evidence, but also an approach
to the problem . not uswlly required in homicide cases. There
are two fundamental mrinciples, demonstrated above, upon which
such examination and determination must be premised: .

FIRST: The two deceased were not criminals,
but were prisonsrs of war and were
entitled to be accorded the treatment
provided by the rules of international
.lawr and relevant provisions of the
Geneva Convention. .

SECOND ¢ The accused was a soldier of the Army

of ths United States and with three
other soldiers had received the custody
of the two prisoners and thereby there
was imposed upon him (and the other
soldiers) the serious responsibility
of retaining the custody of the prisoners

. until they were delivered to proper mili-
tary authorities. - Incidental to this

- general obligation was the specific duty
to prevent the prisoners from escaping.

The principal evidence of the prosecution material to
the presemt consideration consisted of the testimony of Captain
Wilsor and of Priwate Oit, who was one of the four scldiers into
. whose custody the prisoners had fallen. Captain Kyle's testimony
as to event s following the halt of the quarter-ton truck before
him and Captain Wilson is without probative value because he
stated that hs looked at it only "part way" as it was driven
forward and then turned his head away. He did not see the _
 actual shooting and his attention was called to the truck only 4581
after the shots were fired (R8,10,11).
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Captain Wilson testified that after the quarter-
ton truck resumed its Journey after stopping before him and
Captain Kyle he watched it and its occupants as it proceeded
forwarded to a point about LO yards toward the fromt of the
column, He stated he kept continuous watch and he saw the
prisoners at all times (R21,23,28)., -He further asserted that

"Private Ross was sitting in the left rear
seat, Private Ott was also in the rear
seat, sitting on the right. A staff ser-
geant, whose name I don't know, was driving
and the other man was sitting in the right
front seat® (R23).

He declared he saw the two men in the back seat and the other
four men including the two prisoners (R23,28), He witrnessed
Ross fire his weapon (R21).

"Cne of the prisoners, the one sitting on
the right, fell off the vehicle and the
other prisoner fell to the left, across
the hood of the vehicle. Private Ross
raised up in the back of the vehicle and
appeared to step forward and pushed the
second priscner off" (R21).

He admitted that it was possible for a conversation to have
occurred between the occupants of the truck that he could not
hear (R23) and that it was possible for the Germans to have
said something which he had hot heard (R24).

Of crucial importance on this issue is the following
colloquy between the trial judge advocate and Captain Wilson,
vhich terminated the latter's direct examination after he was
recalled to the stand:

"Q -~ From the time that this vehicle approached
your halftrack until the shooting; did you
see the two prisoners on the front of the
vehicle make any threatening movement o
motion? :

A - No, sir" (Underscoring supplied) (R22).

The above summarized testimony of Captain Wilson con-
cerning the comduct of accused's group, and of the actions of the
prisoners of war from the time they departed from the presence
of Captain Kyle and himself until the occurrence of the homicides
is opposed by defensive testimony given by members of accused's

groups . :

4581
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Ott, in his testimony as the prosecution's witness,
testified that after the stop at the S-3 half-track (a fact of
which Captain Wilson omitted all mention) where accused's group
were directed t6 take the prisoners back to towm} the quarter-
ton truck was driven ahead in order to find a place to tum
around (R15,20). There was then conversation in the German
tongue between the two prisoners which Ott did not urderstand
(R17). Forthwith Stenger shouted, "™Watch itl They're going
to jumpi" (R18,19). Instantaneously accused discharged his -
carbire .(R15 ,16) When Stenger gave the warning one of the
prisoners moved snd brought his hands down from his head
(R16,18). Both Camp and Stenger were in the front seat of
the truck snd were seated at a.lower elevation than accused
and Ott who were in the rear seat (R33).

Camp, the driver of the quarter-ton truck, as a
defense witness stated that after the truck was driven about
40 yards in advance of the S-3 half-track, Stenger exclaimed to
Ross "You better watch them they're going to jump" (R35).

"One of the prisoners took his hand from behind .
his head and put it on the hood of the Jeep and
started to get up and that's when Ross shot him"
(Underscoring supplied) (R35). .

A moment or two prior to Stenger's warning tlere was conversa-
tion between the prisoners (R35)e

Stenger as a defense witness testified that he under-
stood the German language and that when the quarter-ton truck
had been driven about 15 yards ahsad of the S-3 half-track ons

of the prisoners said: "This is a good place to jump of £1* (R40).

"he put his hand down behind him and put
his butt on the hood of the Jeep" (R41).

Promptly thereafter, Stenger gave his warning to iatch the pri-
soners (R41,42). Within a "split second" accused fired at the
prisoners (R43). .

Accused as a defense witness testified that at a point

about 35 yards beyond the S-3 half-track Stenger gave him the warn-

ing that the prisoners were ging to Jjump.

T was in the best firing position. I was

sitting on something tlat was up high and

the prisoner on the right, at the same time

I was given the warning, released his hands

and faced-the woods., I fired two rounds at

him: one while he was in motion and one while

he was in flight and then 1 fired one round

at the prisoner on the left 3 # % He had made ..

. . - . -A- a -
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a motion when I glanced back and I just
fired one round hoping to hit him in the
arm or leg" (Underscoring supplied) (B46).

c. Certain well estahlished principles of law govern
the juridicel situation revealed by the foregoing evidence:

i
. (1) To uphold a verdict of guilty where the
evidence is circumstantial a conviction must be founded

"upon evidence which, under the rules of law,

is deemed sufficient to exclude every reason-
‘able hypothesis except the one of defendant's
gui]).t" (Buntain v, State, 15 Tex. Crim. Appe

490).

"While evidence, to convict of crime, may be
circumstantial and inferential in its character,
it must always rise to that degree of convinc-
ing power which satisfies the mind beyond a
reasonable doubt of guilt. This can never be
the case when the evidence as produced is en-
tirely consistent with innocence . in a %iven
transaction/ (Hayes v. United States, (C.C.A,
8th, 1909)-9%ed, 101,103)s

The Manual for Courts-Martial has elucidated the foregoing prin-
ciple in this language:

"The meaning of the rule is that the

proof must be sich as to exclude not

every hypothesis or possibility of
innocence, but any fair and rational
hypothesis except that of guilt; what

is required being not an absolute or
mathematical but a moral certainty" (MCM,
1928, par.78a, p.63; Cf: CM ETO 3200, Price).

(2) Wnhile the burden of establishing that the
homicide was Justifiable is upon the accused unless the evidence
of the prosecution itself establishes this fact, that burden is
sustained when, as a result of the whole evidence, a reasonable
doubt has been created in the minds of the court as to whether
or not the homlcide was justifiable, If, from a consideration
of the whole evidence, the court entertains a reasonable doubt
upon that question, the doubt is to be determined, like all other
doubts in the case, in favor of the accused (Davis v. United States,
160 U.S. 469, LO L.Ede 499 (1895); Frank v. United States (C.C.A.
9th, 1930),42 F (2nd) 623). The accused

-23 -
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. 882, p.1521).

GOREILLNT e

"should receive the benefit of all the

-evidence in the case, whether offered by
him or by the state. If any fact proved
against him by the prosecution satisfies
the Jury that the killing was excusable
or justifiable, the jury should acquit

him" (Underhill's Criminal Evidence (4ith
Ed..1935), sec.575, p.1149; 2 Wharton's
Criminal fvidence (1lth Eds, 1935), sece

(3) 'While the jury are the judges of the

-weight and value of all testimony,
ordinarily positive testimony is of more
value than negative testimony. For exam-
ple, the testimony of a witness who swears
that he saw the act committed is to be
givén more weight than the testimony of
another witrness who swears that he was
rresent and did not see the commission

"of the act. But circumstances may be

shown which make such negative testimony
strong affirmative evidence, and it is for
the juy to say whether, in the particular
case, such circumstances have been shown™
(2 Wharton's Criminal Evidence (11th Ed,.
1935), sec.879, pp.1519-1520), . :

"Juriss may not arbitrarily and capriciously
.disregard testimony of witmssses not only
unimpeached in any of the usual modes known
to the law, but supported by &ll the dr-
cumstances in the case, and if they do, and
rerder a verdict contrary thereto, it is
against law, unless it appears that soms
essential part of the evidence is inherently
Aimprobabl e, Where there is no conflict in
the evidence, a jury is not authorized to
disregard the direct and positive evidence
which shows that the defendant is not guilty
of the of fense clmrged. If the defendant .
‘or his witnesses are the only eye-witnesses
to a homlicide, their version, if reasonable,
must be accepted as true, unless substantially
cantradicted in material particulars by a
credible witness or wilnesses lor the state,
-or by the physlcal Tacts, or by the facts of
comon knowledge. But even though a party is
bound by the uncontradicted testimony of a-
witrs 8s called by him and masy not impeach the
character of such witness, he is not concluded

-~ CONFIDENTIAT. 2* ~
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by the testimony of the witness as to a
particular fact, but may prove the fact’
to be different by other competent testi-,
mony" (Underscoring suppliecSla (Ibid. ’ sec,
880, p.1520). :

d. Under the established principles of intemational
law and the declarations of the Gensva Convention héreinbefore
gset forth, accused, as one of the captors of the prisoners of
war was authorized to use such force as was found necessary to
prevent their escape,

"and for this purpose violence resulting in
.the fugitive prisoner's death may be applied,
if less severe measures prove inadequate®

(2 Wharton's International Law-WAR (7th Eng.
Ed., 1944), p.183).

Proof that accused killed the two prisoners by use of & firearm
immediately created the presumption that the homicide was with -
malice aforethought and hence murder. However, it was a rebuttabls
presumption which could be overcome by proof that the prisoners were
killed in the course of the attempt to escape or that the killing
was, under the circumstances, reasonably deemed necessary by him

in order to prevent their escape (29 CJ, seceTh, pPP.1099-1101; 1
Wharton's Criminal Evidence (1lth Ed,, 1935), sec.l30, pp.lh5-lh9,
26 Am.Jur, sec. 286, p.352, sec.308, pp.362-363). :

There was therefore indigenous in the case the question
of fact whether the deceased prisoners of war attempted to effect
their escape from captivity at ths time they were shot and killed
by accused. If there was substantial uncontradicted evidence in
the case in proof of such fact there then arose the second issue -
of fact whether the killing of the prisoners was necessary to pre-
ven their escape, Ag has been shown by the above authorities,
the burden was on the prosecution to establish beyond a reasonable
doubt the fact that the prisoners did not attempt to escape or,
failing in that proof, that accused used more than necessary force
to prevent the escape. The task before the Board of Review is to
determine whether there was substantial evidence adduced at the
trial either directly proving these facts or of such swstantial
character as to permit the court to infer them from the facts proved.

As to the gquestion of attempted escape: -

The fow sddiers, (accused, Ott, Stenger and Camp) each
testified positively that there was a conversation betwean the two
prisoners and then Stenger gave this warning: "You better watch
them they're going to jump®", Stenger declared that in this conversa-
tion the prisoner on the right said, "This is a good place to jump
offi", Simultarsously with Stenger's warning the prisoner on the
right brought his hand down from his head and moved. Accused stated4 581
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that he "faced the woods", Against this positive testimony,
must be placed Captain “ilson's mere "No, sir®, responsive
to a leading question of the trial ;]udgg advocates

n# ¥ # did you see the two prisonera * * %
make any threatening movement or motion?®

It will be noted that the leading question did not pose the .
propoeition whether Captain Wilson saw the prisoners make any
motion indi cative of an attempt to escape but whether he saw
them make "any threatening movement or motion", The question
may well be asked: threatening to what? Threatening to the
four captora? Threatening to Captain Wilson? Threatening

to other soldiers? Threatening to escape? The ambigulty when
coupled with the further fact that the Wilson testimony was

only negative evidence virtually destroyed its evidential valus
on the issue of the physical movements of the deceased. More-
over, he did not testify that the two mrisoners did not make

any threatening movement or motion but merely that he did not
see them do s0, A similar weakness developed in Captain Wilson's
testimony concerning the conversation between the prisoners. He .
admitted that there could have been conversation he did not hear,
Opposed to this statement is Ott's and Stenger's positive testi- .
mony that the deceased did speak .to each other-and Stenger's de-
claration as to the substance of the remark of the prisoner on
the right. Although Ott was a prosecution's witness, accused
was entitled to the benefit of his testimony. Under these cir=-
cumstances the only conclusion that can be reached is that the
evidence showed substantially and overwhelmingly that the pri-
soners attempted to escape. This situation presents not a con-
flict in the evidence for resolution by the court but a question
of law for the determination of an appellato tribunal (sec.7a.

and 7ce (1), supra).
"As to the guestion'conce&g application of unnecessary

force by accuseds Consideration of the question whether accused
used excesgive force and violence to prevent the escape of the
prisoners must be premised on the fact that they attempted to es-
cape, as was estahlished by swstantial, compstent evidence. '
There is an accurate verisimilitude between the relationship of
accused to the two prisomers of war and that of a civilian police
officer toward a person held by him in custody after the commis- _
sion of a felony. As has been shown, the duty of the accused (as
one df the custodians of the prisoners) was to prevent their es-
cape and he was authorized to use force resulting in thelir deaths
if less severe measires were inadequate. The same rule applies in
the case of the civilian police and a putative felon (1 Wharton's
Criminal Law (12th Ed.,1932), sece53k, P.775; 26 Am.Jur. sec.232,
pe316; 30 CJ sec.195, ppekO=41). The similarity becomes more
_pronounced in view of the fact that in the administration of mili-:
tary justice the distinction between felonies and misdemeanors dc:'elf5 81
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not éxist (Winthrop's Military Law and Precedents (Reprint,
1920), p.108; United States v, Clark (C.C. Mich., 1887), 31
Fed. 710,7133. - ’

The rule of the civilian law is the result of years

of experience in dealing with the difficult problem of responsi-
bility of police officers for their acts.  There exists the neces-
sity of arming the representatives of law with authority adequate
to permit them to perform their duties efficiently and promptly,
vbut there must also be the exercise of vigilance to protect the
private citizen from unnecessary farce and violence at the hands
of a cruel vor ruthless sheriff or policeman, or one whoss judgment
is subordinated to the emotions or enthusiasms of the moment. The
same reasoning may be well applied to soldiers in the exercise of
the serious responsibility of guarding mrisoners of war. They
mist be authorized to perform such acts/8Fe reasombly necessary
to prevent the escape of their charges, but likewise ths human
tendency to be overly quick in the resart to violence must be |
effectively circumscribed if the rules of international law amd
the relevant provisions of the Gemsva Convention .are to be more
than' pious gestures. '

: It is th® considered opinion of the Board of Review
that these well established and tested rules of the civilian law
may bes adopted in the administration of military Justice without
impairing the discipline and control of soldisrs in time of war
and with full recognition of the serious obligations of the Govem-
mernt. of the United States under amd consequential upon the provi-
sions of the Geneva Convention governing the rights and ohligations
of prisoners of war. ' 4
It is ordinarily a question of fact for the determination

from the evidence by the Jury whether an accused had reasonable

grounds to believe and did so believe that killing or seriously

wounding a prisoner was nezsssary to prevent his escape (United
. States v. Carr, 1 Woods 480,48, Fed. Cases No. 14,732 (1872);

United States v. Clark, supraj; Stinnett v. Commonwealth of Virginia
(CeCehe 4th, 1932) 55 F (2nd) b44,647; 30 CJ, sec.579, pe329,fn.l16).
However, when the facts are undisputed and the only reasonable and
logical inference therefrom is that reasonable grounds existed for -
accused to believe that it was necessary to kill or seriously wound

a prisoner to prevent his escape, and the proof is clear and uncon-
tradicted that accused acted on such belief, the isswe becomes one of
law, and its sufficiency as a defense may be considered by the ap-
pellate tribunal upon examination of the record of trial to ddermine _
its legal sufficlency to support the verdict or findings (17 CJ, sec.3593,
PPe262=263, fns. T6-78; CM 223336 (1942), I Bull, JAG, 159,162; Metro-
politan Railrocad Company v. Moore, 121 US 558, 30 L,Ed. 1022 (1887).
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The evidence is clear and undenied that the prisoners -
conversed between themselves and that Stenger, who understood
the German language, heard one of the prisoners exclaim "This
is a good place to jump of£i", Immediately he gave the warning,
"You better watch them they're going to jump". Simultaneously
with Stenger's warning, the prisoner on the right withdrew his
hand from his head ard attempted to move from his seat on the
truck. It was then accused fired upon the prisoners.

This is the evidence upon which must be based a finding
that accused used excessive force and violence in preventing the
escape of the prisoners. In order to sustain the finding it is
necessary to conclude from the foregoing facts that the prisoners
had not advanced their project of escape sufficiently near to the
point of successful execution to justify action by accused. Stated
otherwise it was the duty of accused to wait until the prisoners
had actually jumped from the truck before he fired. Such concep-
tion of the evidence must also place upon the accused the duty to
Bive prisoners timely waming that he would shoot, This inter-
pretation denies the realities of the situation which confronted
accuseds The convoy line was not engaged in combat but its for-
ward movement was halted by enemy machine gun or anti-tank fire,

The atmosphere of battle environed accuseds The fact that he

was one of the custodians of prisoners of war is indicative of

the conditions under which he operated. Cries of waming by
accused, Ott or Camp to the prisoners would have been an idle
gesture because there is no evidence they understood the English
langmage and these soldiers did not speak German, or that they
would have heeded if they did understand Erglishe. Stenger might
have given the prisoners the warning to halt. He elected however
to wam his fellow soldiers of the  expressed and overtly indicated
intention of the prisonsrs, It certainly cannot be the law that
under such circumstances it was the duty of accused to allow the
prisorers, before he took action, the advantage of dismounting

from the truck, Placed as accused was at that time he cannot be
held to the same stamard of prudence as might be suggested upon

a calm judicial review of his conduct. He is emtitled to be judged
upon the facts and circumstances as they existed at the instant he
took action to prevent the escape of the prisoners., The law does
not require him #to weigh with scrupulous nicety the amount of force
necessary" to prevent the escape; "the exercise of a reasonable dis-
cretion is all that is required" (Cf: United States v. Carr, 1 Woods
480,48, su m, Winthmp s Military law and Precddents (Reprint, 1920),

p.675, fn

The following quota.tion from United States v, Clark, upra,
is peculiarly appropriate:
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#"His position is more nearly analogous to
.that of an armed sentinel stationed upon
the walls of a penitentiary to prevemt

the escape of convicdis. The penitentiary--
and for this purpose we may use the house
of correction in Detroit as an example--
may contain convicted murderers, felons

of every grade, aa well as others charged
with vagrancy or simple breaches of the
peace, and criminals of all descriptions
between the two. If the guard sees one

of those prisoners saling the wall, and
.there be no other mears of arresting him,
may he not fire upon him without stopping
to inquire whether he is a felon or a mis-
demeanant? If he prove to be a felon, he
will be fully Justified; if he prove to be
a misdemeanant, is he therefore guilty of
murder? , .

S R *
While human life is sacred, and the man who
takes it is held strictly accountable for

"his act, a8 reputable citizen, who certainly
does not lose his character as such by enlist-
ing in the army, ought not to be branded as a
murderer upon a mere technicality, unless such
technicality be so clear as to admit of no rea-
.sonable doubt. Thus, if a sentinel stationed
' at the gate of a fort should wantonly shoot
dowmn a civilian emieavoring to enter in the
day-time, or an officer should recklessly slay
a soldier for some misconduct or breach of dis-
cipline, no supposed ocbligation upon his part
to do this would excuse 0 gross an outrage'l

(Underscoring supplied) (31 Fed.715).

Presecution's evidence (which was emphatically denied by

' accused's group) that .immediately preceding the actual shooting a
member of accused's group, other than accused, uttered threats

agalnst the lives of the prisoners is not of sufficlent probative
force to create an issus of fact for, the court and upon which to

base the finding of guilty. At most/is bubt a scintilla of evidence
ard- under the long established rule of the Federal courts, a scintilla
of evidence is not sufficient to require the submission of the case to
the jury for determimation (Ewing v. Goode (C.C. Ohlo, 1897) 78 Fed..
L42; Schuylkill Improvemsnt & R. Coe Ve Munson, 81 U,S. 442, 20 L.Ed,
867 (1872); Mational Lsbor Rel, Bd. v. Columbian E, and S, Co., 306
UeSe 292,.300; 83 L.Ed., 660,665 (1939); Courier Post Pub Cos Ve
Federal Communications Gommission. (AppsD.Ce, 1939), 104 F (2nd) 213,217).
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Likewise in the administration of military justice a ascintilla
of evidence is not sufficient to support a finding. (See quota-
tion from CM 223336, in par.7a, supra). L

Defense Exhibit 1 was the statement of Captain Wilson
to the investigating officer. It was introduced for the purpese
of impeaching certain parts of Captain Wilson's testimony as a
prosecution witness. However it contains the following colloquy
_between him and the :anestlgatlng officer.,

"Major: Did the prisoners have their hands
. behind their heads?
Capt ¢ Yes one hand. ,

Majore: Did you see them take their hands
down at any time?

-Capt ¢ No sir"(Underscoring supplied). ‘.

Under the generally recognized rule denying substantive evidentiary
value to impeachirg admissions of former inconsistent extra-judicial
staterents of a witness not a party to the action the above under-
scored portion of Captain Wilson's pre-trial examination can have

no evidentiary weight and must be entirely disregarded (Ellis v.
United States (C.C.A. 8th, 1943) 138 F (2nd) 612 and authorities
therein cited;. Annotation, 133 AIR 145l et seg.).

The evidence upon which dccused's conviction is based
certainly doesinot "satisfy a reasonable man when guided by normal
human experience and common.sense springing from such experience®
that accused did other than perform his duty as a custodisn of the
prisoners, His reaction was not in the least abnormal or extraordin-
ary under the circumstances, but was exactly what an experienced,
reasonables man would expect under circumstances and conditions in
which accused was placed. The prosecution not only failed to prove
& vital element of its case, viz that accused killed the prisoners
with malice aforethought, but also the prosecution's own evidence
carried within it the seed of defeat of its om cause, It demon-:
strated without aid of defense's evidence that accused killed the
: two prisoners of war to prevent their escape and that the force .

* applied by him was reasonably necessary under the circumstances. As
i a result the findings that accused committed the crime of murder .
. must fail., The homicides were justifiable,

The gquestion whether accused might be held guilty of the
crime of voluntary manslaughter cannot arise in this case for the
reason that the evidence shows that the homicide was Justifiable
(30 CJ, sec.185, p.36). . Under such circumstances the exculpation
of accused from the guilt of the greater offense (mnrder) also re-
 lieved him from liability for any lesser included offense (manslaughter)
(Ball v. United States, 163 U.S. 662,670, 41 L.Ed. 300,303 (1896); 16
CJ, sec.lil9, p.2Tl). 4 58 1
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81 The charge sheet shows that accused is 24 years
three months of age. He enlisted 13 Auygust 1941 at Fort Sam
Houston, Texas, to serve far three years. His service period
is governed by the Service Extension Act of 1941. He had prior
service as follows: Battery B, 30th Field Artillery 15 July 1938
to 1, July 1941. l?ischarged as sergeant; character excellent,

#. The court was legally constituted and had jurisdiction
of the person anl offenses. For the reasons stated, the Board of
Review is of the opinion that the record of trial is legally insuf-
"ficient to support the findings of guilty and the sentence., :

L4 \J
-

' S
/ ) a A C/'ﬂ:; ____ Judge Advocate
/ﬁ{p; M Judge Advocate

MM% Judge Advocate
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War Department, Bra.nch Office of The Jud e Advocate General with
the European Theater of Operations. APR 1945 TO: Com-
manding General, XX Corps, APO 340, U, S, Amy. ,

1. In the case of Private WILLIAM L. ROSS (6287102),
Battery B, 274th Armored Field Artillery Battalion, attention
is invited to the foregoing holding of the Board of Review that
the record of trial is legally insufficient to support the find-
ings of gullty and the sentence, which holding is hereby approved.

2., When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this office
is QI ETO 4581, For convenlence of reference please place that
| number in brackets at the end of the order: (CM ETO 1.581).

‘, /2///&/%

,

4 E. C. McNEIL, |
Brigadier General s United States Army
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APC 887

BOARD OF REVIEW NO. 1 21 DEC 1944

CM ETO 4589

UNITED STATES NORMANDY BASE SECTION COMMUNICATIONS
. ZONE, EUROPEAN TEEATER OF OPERAT;ONS‘
v.
Triel by GCM, convened at Cherbourg,
France, 10 October 1944. Sentence
a8 to each accused: Dishonerable
discharge, total forfeitures and
confinement at hard labor forf life,
United States Penitentiary, Lewisburg,
Pennsylvania. ' _

Privates EDWARD POWELL

(36788337) and ANDREW CLAY, JR.
(36891523), both of 656th Port
Company, and Privates EBBIE SWEET,
JR. (34790277) end J. B, KETCHUM
(18011823), both of 657th Port
Company and all of 483rd Port
Battalion

Ve Mt M N et N i S i o oV P

HOLDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

Pl

1, The record of trisl in the case of the soldiers named above
has been examined by the Board of Review,

2. BAeccused Powell was tried on the following charges and speci-
fications: : :

CHARGE I: Violation of the 92nd Article of War,

Specifications In that PRIVATE EDWARD (NMI) POWELL,
656th Port Company, 483rd Port Battalion, Trens-
portation Corps, did, in conjunction with PRIVATE

+ ANDREW (NMI)CLAY Jr., 656th Port Company, 483rd
-Port Battalion, Transportation Corps, and PRIVATE
J. B. (initials only) KETCHUM, 657th Port Company,
483rd Battalion, Transportation Corps, and PRIVATE
EBBIE (NMI) SWEET JR., 657th Port Company, 483rd
Port Battalion, Transportation Corps, did, at Cher-
bourg, France, on or ebout 2230 hours, 9 September,
1944,%forcibly and feloniously, ageinst her will, : .
hav‘égarnﬁi-knowlodge of Madame Marcelle Galy. '

R | 4589
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CHARGE IIr Violation of the 93rd Article of War. .

. , ' ‘ ’

Specification: In that % ¥ ¥ did, at Cherbourg, France,
on or about 2230 hours, 9 September 1944, unlaw-
fully enter the dwelling of Madame Marcelle Galy,
with intent to commit a criminal offense, to wit,

rape,

Accused Clay, Sweet and Ketchum were each tried upon
charges and specifications identical with the charges
and specifications above set forth except for appropri-
ate trensposition of the names of accused and proper

. designation of their military organizations,

The accused made no_objection to being tried together. Each accused
pleaded not guilty end, three~fourths of the members of the court
present at the times the votes were taken concurring, each was found
guilty of the charges and specifications preferred against him, No
evidence of previous convictions was introduced egeinst accused
Powell and Clay., Evidence was introduced of one previous conviction -
by summary court against accused Sweet for ebsence withoyt leave

and for drunkenness.in quarters in violation of the 615t .and 96th
Articles of War respectivnly, and one by special courtemartial against
accused Ketchum for absence without leave for an unstated period in
violation of the 6lst Article of War. Three-fourths of the members
of the court present at the times the votes were taken concurring,
each accused was sentenced to be dishonorably discharged the service,
to forfeit all pey and allowances due or to become due and to be
confined at herd labor, at such place as the reviewing authority may
direct, for the term of his natural life, The reviewing authority
epproved each of the sentences, designated the United States Peniten-
tiary, Lewisburg, Pennsylvania, as the place of confinement of each
accused and "pending action under Article of War 501” withheld
execution of the sentence.

3. Competent, substantial and uncontroverted evidence presented -
by the prosecution proved the following factss .

On’ the night of 9 September 1944, Madame Marcelle Galy, a .
French citizen of the age of 31 years, resided at 54 Rue Emannuel
Liais, Cherbourg, France (R17). If she were not a professional
prostitute she was at least a woman of easy virtue who sold the
favors of her body for trifles, Immediately prior to the events
which gave rise to the present charges she had engaged in sexusl in-
tercourse with a white Lmerican soldier, and there awaited abbdut the
entrance of her domicile at the above address other white American
soldiers who desired to engage in sexusl intercourse with her (R12-14,
16)., At the conclusion of her act of intercourse with the white
soldier above indiceted she announced that she was "finished for the
night" and would entertain no more patrons (R15). The white men
evidently acquiesced in her wishes and some ‘of them were about to
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depart through a rear door of the house (R14-16). Marcelle was

in the act of locking the front door of the house when there was
a-nolse end commotion and five, six or seven colored American
' soldiers knocked the door open and rushed into the hallway of

the house; One of them shouted, "let me at her I got a gun® (R12,
15;18), Another said, “Madame Zig-Zig", The woman replied, "no,
no" and attempted to leave the house., The negroes grabbed her and
forced her into an empty store room which is entered from the hall,
They,took from her a lamp which she held in her hand. Then they

threw her to the floor on a pile of straw, She resisted and called

for help, but each time she shouted one of the assailants cried -
fghut up', She was struck with an unknown object and was kicked in

the head. In the struggle one of her shoes was removed, A negro

held one 'arm, s companion held the other arm and others pulled her

legs apart. Her feet were held by another, -While in this position

one of the soldiers inserted his penis in her genitals, He made en-
trance "only a few centimeters", “He wzs pushed aside by another

who effected full penetration] During this process her mouth wes

first covered by & hand to prevent her screaming, but finelly a

colored soldier placed his penis in it (R18-19,22). The struggle '
continued for about an hour (R19) during which time two men had

?o:m;l intercourse uith her and dwo committed aodomv per. o8 upon her

R22).

Two of the white soldiers (Page and Maxwell) who were' pre=
sent when the negroes entered the house, escaped therefrom and
sought the military police, They finally contacted a United States
Navy shore patrol which went to Marcelle's house (R13,15,27,29,32).
As the members of the patrol approached the house at approximately 2230
hours they heard a woman scresm, The white soldiers (Page and Maxwell)
directed the patrol to the house (R13,15,27,29,33). It was necessary .
for the patrol to force open the front door es it was held from within
(R27). .Upon gaining entrance one of the patrolmen (Ship's Mate Robert
. Allison) entered the stors room, He discovered Marcelle on the v
floor "rolling,. screaming and kicking, and pleading®, One negro knelt
“beside her and the accused Sweet was on top of her, "She was kicking
"and pushing and trying to put him off". She lay on her back on the
pile of straw (R29,30). .
Thers were five colored men in the room with the woman (R29-30).
_ Allison ordered them outside where they were taken into custody by
" another member ‘of the patrol (Seaman, First Class, Henry Nadel). He .
placed them in a line against a wall, ordered them to hold up thoir
hands (R27) and held them under guard until Allison appeared and searched
them for knives (R27,30,32)., Nadel went for Criminal Investigation
Department sgents (R27 32) When the agents arrived the five colored
soldiers were tsken to shore patrol headquarters (R27, 33). Straw was
taken from the persons of the four accused and Marcelle (R28-30; Pros.
Exs. A,B,C,D,E).

4589
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. Allison saw marks on the woman's face and wrists

. where she had been beaten (R30), Ship's Mate Taylor Owen (R3l),
another.member of the shore patrol, described Marcelle's condition
a8 he observed her after the five men had been teken into custody:

A "She was leaning against the doorjamb and
. sobbing and grosning at the same time hold~
" ing one hand to her stomach and one on her
head. She was in a dazed condition, hysteri-
~cal, I walked in to her and tried to talk to
her in what little French I know, She grabbed
hold of me end was telling me what had happened
(R32), * % % Her lips were swollen and one eye
was slightly discolored. There were abralsions
sig? about her head, One shoe was missing from
her foot, When I tried to walk her outside she
- was limping and I saw she was minus a shoe, I
* took her back inside and found the shoe behind.
the door about ten feet from the place she pointed
out as being attacked" (R33).

' Marcelle received a physical examination on 12 September
1944 at 298th General Hospital by Major P. Crebtree, Medical Corps. He
testified that

#ithe examination revealed that the patient had

, mltiple contusions, by contusions meaning minor
bruises or black and blue spots about her face,:
both thighs, both arms in the region of her '
wrists and both buttocks. The largest of these
was three inches in diameter. A black eye, the
lids were not shut, she could open her eye - as
if some blunt instrument had struck her in that
region, An examination of the remainder of her
body showed nothing unusual'!® (R26),

>

4e. After their rights were explained to them, each of the ‘ac=
cused elected to remain silent and no evidence was introduced by the de-
fense (R34).

P

5. As is usual in cases of this pattern wherein colored Ameri- -
can soldiers are accused of rape upon a French female citizen, the primary
issue before the court was the identification of the accused as the as-
sailants, Such issue was solely oné& of fact, It was the duty of the
prosecution to prove beyond reasonable doubt that it was the accused who
attacked Marcelle at the time and place alleged, The evidence in the in-
stant case leaves no doubt on that issue, While the victim's testimony
is characterized with uncertainty.as to which of the accused engaged in
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normal intercourse with her and which of them practiced sodomy per
o8 upon her (R23-25), she did testify positively that Sweet and Powell
had either natural or unnatural cornections with her (R25) and that
the four accused were in the room with her and participated in the
attack upon her (R19,24). Her testimony was equally positive that
two of them had vaginal intercourse with her (R18,23) and two com-
mitted sodomy per os (R18-19,23), While her testimony on this issue
is not all to be desired it is substantial that two of the four men
had normal sexual intercourse with her, :

The testimony of the members of the Navy shore patrol

(Allison, Nadel and Owen) is clear beyond all peradventure that the
four accused were taken from liarcelle's house by them (R27,28,30-33).
At the time of disorder, Allison saw Sweet on top of the victim (r30).
' He saw arother of accused as he knelt by the woman and the two remain- .
ing accused in the room (R30-31)., There were five colored men taken
in custody. The four accused were taken in the act; the £ifth man
was arrested but evidently escaped after he was taken to patrol head-
quarters (R30,33). The four accused however were firmly held by the
Navy patrol separate and apart from other persons and are positively
~identified by the patrolmen as the men taken from Marcelle's domicile
(r28,31,33). Particles of straw taken from their persons and from
the person of their victim at patrol headquarters i1s incriminating
evidence of the complicity of accused.

The evidence substantially supports the findings of the
court that accused were Marcelle'!'s assallants at the time and place
alleged in the specifications and fully meets the tests prescribed
by the Board of Review on the issue of identification. The findings
ars final and conclusive upon appellate review (CM 3200, Price, and
authorities therein cited, CM ETO 4292, Hendricks; CM ETO 3837,
Bernard Smith).

6. All of the elements of the crime of househreaking, alleged
in Charge II and its Specification (against each accused) was proved by
substantial evidence . (MCM, 1928, par.149d, p.168; CM ETO 78, Watts;

CM ETO 3754, Gillenwaterss

7. P"Rape is the unlawful carnal knowledge of a

woman by force and without her consent.,
Any penetration, however slight, .of a woman's
genitals is sufficient carnal knowledge, wheiher

emission occurs or not., * * ¥ Force and want of
consent are indispensible in rape; but the force
involved in the act of penetration is alone suf-
ficient where there 1s in fact no consent" (MCM, _
1928, par.148b, p.165)

Marcello's testimony that two of the accused effected penetration of
her genitals<stands undenied, Notwithstanding the difficulties attend-
ing the procurement of the woman's evidence through an interpreter and
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uncertainties in other aspescts of her testimony, her repeated
assertion that penetration of her vaginal orifice by the male or-
gans of two of the negroes was effected, remains unqualified and
unshaken, It must be accepted as an established fact in the. casse,

The pertinent question i1s whether the carnal knowledge
was obtained by force and without Marcelle's consent. The record
of trial definitely carries the implication that Marcelle was a
woman of easy virtue, if not a professional prostitute, The testi-
~mony of Page and Maxwell supporis such inference notwlithstanding
the woman's denials of her meretricious relations with Pagé. How=
ever under the evidence in the case her standard of personal morals
48 irrelevant and immaterial., At least two of the accused engaged
her sexually es a result of force and violence. .There can be no
doubt of this fact. Her own testimony is clear and positive on
this issue, She described specifically the force, restraint and
. violence precticed upon her by the assaillants in their efforts to
engage her sexually, She was.held on the pile of straw by four
and probably five of them while normal sexual connections were made
with her by two of the men, In addition two others practiced sodomy
per os upon her, Hertestimony was corroborated not only by evidence
of the physical injuries sustained by her in her reslstance, but also
by Allison who was an actual eye witness to part of the maltreatment .
accorded her by the accused, In addition Owen saw her immediately
after her rescue by the shore patrol and his depcription of her condi-
tion belies any implication that she was a willing or cooperative
party to the orgy. A prostitute has the right to preserve the sanctity
of her person when she elacts, In this instance the evidence is clear
" that she not only made that election, but resisted vigorously the at-
tempts by the accused to violate it., The evidence substantially and
without contradiction proves all of the elements of the crime of rape
(CM ETO 3837, Bernard Smith; CM ETO 4608, Murray, and authorities ~
therein cited; CM ETO 4444, Hudson et a1° CM ETO 3709, Martin; CM ETO
3375, Tarpley, and authorities therein cited)

The evidence is also clear and positivo that oach and all
of the accused (with probably an unidentified fifth man) were engaged
. in the common and joint enterprise of securing sexnal gratification on
the body of Marcelle, Accused are identified without equivocation or
qualification as being active participants in the assault upon her
which included her actual physical restraint upon the straw pile while
the accused were engaged in their brutal, animalistic and savage en-
deavor to satisfy their lustful desires. While the evidence does not
establish with positiveness or clarity the identification of the two -
negroes who raped lMarcelle, it does beyond reasonable doubt prove that
she was raped by at least two of her joint assallants. Each accused
is charged with raping Marcelle "in conjunction" with the three other
named accused (Cf: CM ETO 882, Biondi and White, Bull. JAG, Vol. III,
No.2, Feb,1944, sec.428(4a), pp.5 9-61) The Charge and Specification
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against éach accused is identical except for transposition of names
(Charge I and Specification),

The distinction betwsen principals and alders and abetters
has been abolished by Federal statute and an aider and abetter may be
convicted as a principal (sec.332, Federal Criminal Code, 18 USCA 550;
35 Stat.1152) and the distinction is not recognized in the administra-
tion of military justice. All are principals (Winthrop's Military Law
and Precedents - Reprint p.108).

"Under sec,332 of the Federal Criminal Code, above
quoted the acts of the principal became the acts -
of the aider and abetter end the latter may be
rtharged ds having done the act himself and be in-
dicted and punished accordingly. By virtue of
said statute a principal of the second degree at
common law beccmes & principal in the first degree
(DePreta v. United States, 270 Fed, 73; Conelli v,
United States 259 Fed. 791; Kelly v. United States,
258 Fed, 392, certiorari denied 249 U.S. 616, 63
L.Ed, 803). Premised on the above stated doctrine
is the established and well recognized rule that-
an accused may be charged with and found guilty of
the crime of rapes although he did not actually
have intercourse with the victim if the evidence
establishes that he was present at and aided and
abetted the ravisher in the accomplishment of the
act of intercourse (52 CJ, sec.50, p.1036; State
v, Flaherty, 128 Maine 141, 146 Atl, 7; People v,
Zinn, 6 Cal, App. (2nd) 395, 44 Pac. (2nd) 408;
People v. Rieto, 14 Cal. App. (2nd) 707, 58 Pac.

~(2nd) 945; People v. Durand =- Cal. App. (2nd)

, 134 Pac, (2nd) 305; CM NATO 385 Speed)" (cm
ETO 3740, Sanders et al).

Under this principls of law it 1s immateriel who of the four accused
actually engaged in sexual intercourse with Marcelle as long as the
proof is certain that one or more of them raped the woman, As has been:
demonstrated, this crucial factum of proof was shown beyond a reasonable
doubt, All of the accused were therefore guilty of the detestable crime
of rape (CM ETO 4444, Hudson et a2l, and authorities therein citod, CM
ETO 3740, Sanders et sl, and authorities therein citod) :

8. The record of trisl indicates that the accused did not object
to being tried together, but it also shows that they did not affirmatively
consent to such trial, However, the right of each accused to a separate .
peremptory challenge was particularly recognized and preserved (R5,6).
There were no motions for severance of the trial. The accused might
with legal propriety have been charged jointly with the rape of Madame
Galy instead of severally and separately. Under such joint charge the
granting .of severance of trials would have been for the decision of the
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court in the exercise of its sound judicialvdiscretion and in the
absence of proof of abuse of that discretion its decision would not
be disturbed on appellate review, Because of this situation the
Board of Review concludes that no prejudice to the substantisl rights
of the accused accrued because they were tried together (CM ETO 3147,
Gayles et al; CM ETO 3740, Sanders et al).

9. The charge sheets show the following concerning the age
end service of accused: .

Powell is 2/ years, four months of age, He was inducted
30 October 1943, at Chicago, Illinois.

Cley 1s 22 years, ten months of age. He was inducted 23
November 1943, at Detroit, Michigan, '

Sweet is 27 years, nine months of age. He was inducted
15 July 1943, at Camp Blanding, Florida.

Ketchum is 22 years of age. He enlisted in the Regular
Army of the United States 16 August 1940 at Fort Sam Houston, Texas,

Powell, Clay and Sweet were inducted to serve for the
duration of the war plus six months, Ketchum's service period is.
gowerned by the Service Extension Act of 1941. None of accused had
prior service.

10. The court was legally constituted and had jurisdiction of
each accused and the offenses. No errors injuriously affecting the
substantial rights of any of the accused were committed during the
trial, The Board of Review is of the opinion that the record of
trial is legally sufficient as to each accused to support the find-
ings of guilty and the sentences.

1l. The penalty for rape is death or 1life imprisonaent es
the court martial may direct (AW 92), Confinement in & penitentiary
is authorized for rape by AN 42 and Sections 278,330 Federal Criminal -
Code (18 USCA 457,567). Inasmich as the sentence included confine-
ment for more than 10 years, i.e, life, confinement in the United
States Penitentiary, Lewisburg, Pennsylvania is proper (Cir.229,¥D,
8 June 1944, sec.II, pars. 1b(4) and 3b).

% ‘“-//é'—/“é‘ Judge Advoca;te

g% 2;_ é ;Wgz;ge Advocate

Judge Advocate
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¥War Depariment, Branch Office of The Judge Advocate General with

the European Theater of Operations. T0: Command-
ing General, Normandy Base Section, Commé%lclvggnghggne, European
Theater of Operations, APO 562, U, S. Army.

i 1, In the case of Privates EDWARD POWELL (36788337) and
ANDREW CLAY, JR. (368915233 both of 656th Port Company, and Privates
EBBIE SWEET, JR, (34790277) and J. B, KETCHUM (18011623}, both of
657th Port Company and all of 483rd Port Battalion, attention is
invited to the foregoing holding of the Board of Review that the

" record of trial 1s legally sufficient as to each accused, to sup-
port the findings of guilty and the sentence which holding is

hereby approved, Under the provisions of Article of War 50%, you

~ now have authority to order exscution of the sentences,

- 2.. When coplies of the published orders are forwarded to
- this office, they.should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this office
- 18 CM ETO 4589, For convenience of reference please place the

 number in brackets at the end of the orderss (CM ETO 4589). -

[ty

‘ . C. McNEIL, .
Brigadier General, Uhitod ‘States Army,
’ Assistant Judge Advocate General,

"~ GONFIDENTIAL
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Branch Office of The Judge Advocate General (121)
with the '
European Theater of Operations
AP0 887

e

BOARD OF REVIEW NO. 2 - ‘
04 NOVIM44

CM ETO L606

UNITED STATES IX TROOP CARRIER COMMAND

| Tr:l.ai by GCM, convened at United _
States Army Air Force Station L8k,
22 September 19LL. Sentence: To

be dismissed the service.

Ve

© Second Lieutenant RALPH C.
.W. "GECKLER (0-687689), L9th -

~ Troop Carrier Squadron, 313th

. Troop Ca.rrier Group.

L St e St s S S N ot S

HOIDING by BOARD OF REVIEW NO. 2 ‘
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

- Yo The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its hold-
ing, to the Assistant Judge Advocate General in charge of the Branch Office
~of The Judge Advocate General with the Furopean Theater of Operations.

2e Accused was tried upon the following charges and specif:.cations:
CHARGE I: Violation of the 93rd Article of War.

Speciflcatlon: In that Second Lieutenant Ralph C.
W. Geckler, L9th Troop Carrier Squadron, 313th
Troop Carrier Group, did, at Nottingham, Notting-
hamshire County, mgland, on or about 12 August,
194, with intent to do her bodily harm, commit
an assault upon Miss Kathleen Bentley, by will-
fully and feloniously striking the said Miss
Kathleen Bentley in the face with his fists, and
kicking the said Miss Kathleen Bentley in the
back nth his feet.
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CHARGE IT: Violation of the 95thA Article of War.

Specificationt In that # % % was, at Nottingham,

! Nottinghamshire County, England, on or about
12 Angust, 19LlL, in a public place, to'wit,
Corporation Qaks, disorderly while in uniform. °

He pleaded not guilty to and was found guilty of the charges and specifi-
cations. No evidence of previous convictions was introduced. He was.
sentenced to be dismissed the service. The reviewing authority, the Com-
manding General, IX Troop Carrier Command,  approved the senience and for-
warded the record of trial for action pursuant to Article of War L3. The:
confirming authority, the Commanding General, European Theater of Opera-
tions, confirmed the sentence, ®though grossly inadequate punishment for
the vicious, brutal assault of which accused was found guilty®, and with- .
held the order directing exscution thereof pursuant to the provisions of
Article of War 503. ;

3« The prosecution showeds By Miss Kathleen Bentley of Nottingham,
that she fcame in contact with®, met accused at about 8230 p.m. on the
evening of #12% gugust 194), in a public street, in Nottingham. Accused,
in the military service of the United States, was accompanied by #another
Lieutenant and an ATS girl¥, Accused persuaded Miss Bentley to join them
for a meal at the Golden Dawn Cafe. The other officer and .his companion
vere the first to leaves. Accused said he would take Miss Bentley home. :
#He appeared to be all right® until they reached a park, Corporation Oaks. -
That was about 11100 p.m. She went in the park with hims They were sit-
ting on one of the benches and after "some time®, accused took hold of
her handbag, looked into it, took all.the things out, threw it on the
ground and said she had stolen 25 pounds from him. He then started to
strike her. ®He kept hitting® her and kicking her and pulled some of her
hair out. The girl made outery. Two paratroopers came along and asked
accused if he was a paratrooper too. Accused told them the girl had
stolen 25 pounds from him and they refused to interferee Finally Miss
Bentley #got away from him®, ran out of the park onto the road, and called
at the first house for water. M#They rang the police up" and then she was
taken to the hospital where she remained one weeks. Mlss Bentley said she
did not take 25 pounds from accused. She described her injuries. She
had bruises on her arms and face, her eyes were all bloodshot and she bled
fzf;ﬁm ';he mouth and nose. In additidn, some of her hair was pulled out
(R4=9). , : '

Detective Officer John Cooper, of the Nottingham City Police
Force, testified that at about 5130 a.m., 12 August (undoubtedly the morn-
ing following the events related by Miss Bentley), accused came to him at .
his station when he was on duty and complained that he had 22 pounds ‘stolen
from him and that he suspected a girl in whose fcompany® he had been..
Accused then handed him an #identity card®, and. a-#clothing ration bookM
(Pros. Exs. 2,3), which belonged to Miss Bentley (B3,13,1L). Accused
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said he had taken them from the girl in order to trace her. Officer »
Cooper continued:

#tHe handed those to me and said, 'I took these from
the girl. I think they might help in tracing
her.' I then received a telephone call from an
associate officer who said that the girl had

) been taken to the hospital suffering from facial -
injuries and contusion. I checked up and found
that the name and address on the identity card
was related to the person who had been taken to
the hospitals I saw that accused!s hands were
bloodstained and badly bruised. I examined the
accused's clothing and found that he had spot
of blood on his trousers and there was a cut in
the right knee of his .trousers. I then cautioned
him and I told him that he needn't say anything
unless he wanted to amd that whatever he said

would be taken down in writing and given in evi- .

. dence. And I said to him that at 4:00 otclock
a.me. that day a girl had been takenrto the Gen-
eral Hospital suffering from facial injuries
and contusion as a result of being attacked by
an American soldier and that I'suspected he was .
the soldier and that in fact the books he had
handed to me related to that person. He replied,
tT had quite a lot to drink last night. .I am
not clear on vhat happeneds I remember accusing
the girl of stealing my wallet, but I don't
remember assaulting her.! The accused then

, handed me a compact, a cigaretle case and the
i ‘ powder bag and sald, 'I took these from the girl
also'® (R14,15). .

The* compact, cigarette case and powder bag also belonged to Miss Bentley
(R7-9,15; Pros. Exs. 1,5,6). Kccused told Officer Cooper that he had
met the girl tand had walked along to some place on Mansfield Road. He
didn't know exactly where it was or vhere he had been. And they had been
in some public park but he had no idea where it was® (R15). Iater the |
same morning, at six otclock, Miss Bentley's handbag was found near an
overturned seat at the.reservoir in Corporation Qaks park by Police
Constable Hopper (R8,16,17; Pros. Ex. L). Near the seat he also found

a wtuft of hair%, and accused!s silver identity bracelet which bore his
nage inscribed thereon, which.he returned to accused at the latter's re-
queSt (Rl?,18)o *

Around midnight on 11 or 12 August, or early in the morning of
12 August (R22), Miss Bentley was examined by a physician at the Notting-
ham General Hospital (R20). . This examination disclosed to the physician
massive lacerations of the face, malar regions (cheek bones). The eyes

CONFIDENTIAL
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were completely closeds In addition, the forehead, the whole scalp and
the temporal regions were generally swollen, %“one large bruise in factt,
Some hair had been torn from the scalp. The forehead and face were
abraised. There bad been nosebleed. And there were bruises of both
elbows and wrists, the right upper region of the abdomen, in the region
at the border of the thighs and abdomen, of both hips, and of the external
aspect of the thighs and knees. *%There was no evidence of violence in the
genital region. The underclothing was very soiled®" (unexplained further
than that "the bowels had been opened® during the occurrence) ®but in
position. There were no signs of fracture" (R19-21).

Lo The defense recalled Constable Hopper as its witness (R22). He
was on duty at the park on the night of 11 or 12 August. He was near the
reservoir at midnight. There were about 20 couples, a number of couples
that -particular night, between 11 and 12 ofclock, present in region of
the reservoir where he later found Miss Bentley's handbag. . These couples
were ®sufficiently close to the region of the reservoir to have heard any
outcry made by a young lady in that region®. The report concerning Miss
Bentley was telephoned in to Guildhall at 3:50 a.me. This officer testified
that he M"cleared out" of the park all persons who were there when he made
his 12 ofclock, midnight round, and that at that hour #there wasn't any-
body at the place where" he (subsequently) found the handbag (R22-2L).

The examining physician was also recalled.as a defense witness. He stated
that some of the injuries to Miss Bentley, disclosed by his examination,
could have been caused "in other fashions®, by means other than by an
assault delivered on her person, but he fcouldn't positively state® (R26).
The defense showed, also, during its cross-examination of the prosecutrix
and the hospital physician, that the injuries to Miss Bentley were not
permanent, left no scars, and that in their treatment no stitches were
taken or clamps employed (R12,22). .

Accused, advised of his rlghts as a witness on his own behalf,
elected to remain silent.

5e - The evidence thus adduced reveals an assanlt by accused on Miss
Bentley at the time and place and as alleged in the Specification of
Charge I. He used riot only his fists on the woman but also his feet
which undoubtedly were shod with shoes capable of inflicting serious
physical injury. The Specification alleges that he kicked her in the back.
The physical examination revealed no injuries in the back, but did dis-
‘close injuries to the thighs. Miss Bentley testified that accused kicked
here. The court was justified, by this evidence, in finding as it presum~
ably did, that accused kicked the woman in the thighs. This variance
between proof and allegation was immaterial, as accused was not misled
thereby. The force, violence, and means employed in the attack, together
with the nature and character of the injuries sustained by Miss Bentley
make it clear that the assanlt was committed with intent to do her bodily
harm (Underhillts Criminal Evidence, Lth Ed., sec. 596, p. 1168). The
evidence does not show that accused was intoxicated or other than

€
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' descrlbed by Miss Bentley #all right up until the attackt. Sach an '

assault is a violation of Article of War 93, the Article.of War under which
this Specn.flcatlon was laid (MCM, 1928, par. 1L9m, pe 180).

' Charge II is-laid under Article of War 95. The Specii‘ication
alleges that accused was disorderly in public and in uniform .at a time and .
place similar to that alleged in the Specification of Charge I. The valid-
ity of Charge II rests upon the conduct of accused as shown by his attack

on Miss Bentley. This occurred in a public place and while accused was

in uniform, which latter fact is susceptible of presumption by the fact

that he was recognized as a soldier by two paratroopers to whom accused

was a stranger (Dig.Ops. JAG, 1912-L0, sec. L53(11), p. 3L2, CM 121825 (1918))
The disorder consisted of the attack upon Miss Bentley. Such an attack,
upon a female, was conspicuously disorderly. It was unbecoming an gofficer
and a gentleman. It is-difficult to -imagine any Jjustification, other than
self-defense, for such an attack and the infliction of such injuries. If
accused was actually the victim of larceny by this woman, he had her idens
tity card, and proper redress was available in orderly fashion. The con-
duct of accused was clearly violative of Article of War 95 (Bull. JAG,

Vol. I, No. 6, Nov. 1942, sec. 453(10), p. 327, CHM 226357; Ibid., Vol. III, -
No. 7, July 19)41;, sec. 1453(10), p. 288, CM 250293; Ibid., Vol. II, No. 1,
Jan. 1943, sec. L53(72), p. 13, CM 2277).;7, Wescott). 1t was not improper
to charge the same offense under two Articles of War when one is based on
the civil aspect of the offense and the other its military aspect (Bull.

JAG Vol. III, No. l, Jan. 19LL, sec. h28(5), CM 2431597, Fahy).

* - 6. AKAccused is now 21 years of age. He was in the Enlisted Reserve
-Corps 13 May 1942 to 29 July 19L43; and was. appointed Second ILieutenant in
the Lrmy of the United States 29 July 1943 at Frederick, Oklahoma. Extended
active duty as of same date. ’

T« The court was legally constituted and had jurisdiction of the
person and offenses. No errors injuriously affecting the substantial rights
of accused were committed during the trial. The Board of Review is of the
opinion that the record of trial is legally sufficient to support the find-
ings of guilty and the sentence. Dismissal is mandatory on conviction of
a violation of Article of War 95, and authorized on conviction of a viola-
tion of Article of War 93 ’

\‘ / "- \. . .
@"’ ag"‘*’&;a' Judge ldvocate
/ //%W Judge tdvo(‘.atei

‘ Judge ldvccate i
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War Depa.rtment, Branch 0ffice of The Judge ﬁvgcite General; vi th the’
Furopean Theater of Operations. TO: Commanding
" General, Furopean Theater of Operations » AP0 887, U. S.. Army. -

1. In the case of Second Lieutenant RALPH C. W. GECKLER (0-687689),
L49th Troop Carrier Squadron, 313th Troop Carrier Group, attention is in-
vited to the foregoing holding of the Board of Review that the record of
trial is legally sufficient to support. the findings ‘of guilty and the sen-
tence, which holding is hereby approved. Under the provisions of Article
of War 50%, you now have authority to order execution of the sentence.

- 2¢ When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement. -
The file number of the record in this office is CM ETO L606. For conven-
ience of reference, please place that nu.mber in brackets at the end oi‘
the order: (CM ETO E606)

| o /Z/ /,é’/@

V7 Ce MCNEIII
Brlgadier General United States Army,
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 128, ETO, 12 Dec 1944)
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U)I'I!ID STATES Vv OORPS _
Trial by GCM, oonvened near St., Vith,

Beélgium, 19 ostober 194k, Sentence:
Disnissal.

Ve

Captain IERCY Be GARIMER
(0=382850), 109th Infentry,
dth Infantry Divisione

e Y Y Ve N N’ W

HOLuInG by BOARD OF REVIEW NO. 2,
VAN BEBGHOM, HILL end SLEEPER, Judge Advocates

1. .'mo record of trial in the case of the officer named ibovo has
besn exemined by the Board of Review and the Board submits this, its -
holding, to the Assistant Judge Advocate General in charge of the Branch

0ffice of The Judge Mvocate General with the European Theater of Opera-
tions, .

Z,ii‘Acculod was tried upom the following charges and ;peci.ﬁeationn
_ CHARGE I: Violatioa of the 95th Article of War.

- Specifications In that Captain lLsRoy B. Gerdner, 109th
_ Infantry, was, in the vicinity of Ambleve, Belgium,
on or about 10 October 194}, grossly drunk snd com-
spilouously disorderly in the Rear Echelon Commamd
. - Post of Headquarters V Corps, in the presence of

military personnel, both cofficers and enligted mea,
and in the presence of female American Red Cross
personnel,

CHARGK II: Violation of the 96th Article of War.

Bpociricaticm In that ¢ = ¢ 3id, in the vicirnity of

b Ambleve, Belgium, on or about 10 Octbber 1944, com~
mit an assault and battery upom Private First Class
Richard i, Heaton, Headquarters Company, First United
States Army, by striking him about the nose with his

fiate
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He pleaded xot guilty to and was fouad guilty of the charges amd specif-
ications.. No evidence of previous convictioms was introduced.” He was
sentenced to be diamissed the service, The reviewing aunthority, the Com-
manding General, ¥ Corps, approved omly so much of the finding, of guilty
of Charge I as involves a finding of guilty, im violatiocm of Article of
War ‘96, epproved the seatence with the recommendation that higher author-
ity commute the same to a forfeiture of $75.00 per momth for six momths,
and forwarded the record of triasl for actiom pursuant to Articles of Var
4B amd 50}, The confirmiamg authority, the Ccmmanding Gemeral, Eurcpean
Theater of Operatioms, confirmed the semtemse but withheld 'the order
directing execution thereof pursuamt to Article of War 50%.

3¢ Evidence iatroducsd bythe prosecutica shows that accused is a
Captain, 109th Infantry, United States Army. Om 10 Ootober 1944 he was
in the vicinity of Ambleve, Belgium, at the Rear Echelon Cemmmand Post
of Headquarters V Corps (R6). Between 1600 amd 1700 hours om that date,
at that place, accused end Captain Williem M, Twitty, 28th Quartermaster
Company, consumed between them, except for cae driak, a full bettle of
Scoteh (R38,40,41)s  These two officers at 1700 hours, eatered an Ameri-
can Red Cross Clubmobile, named *Cowdbey®, which was parked at ome ceraer
of the command post (R6). Clubmobiles are vehicles where doughmuts amd
coffee are made and distributed to the troops. The floor space imside
was about fifteen feet lomg and four feet im width (R7,10,16). Im this
‘particular vehicle, at the time, were Captaia Abreham I, Doktersky, Med-
ical Corps, Headquarters Compemy, V Corps, and *twe Asxericam Red Cross
girls' Miss Nellie Barland and Miss Elizabeth Sillcocks (R6.9.10.18 19).

Accuded, en emtering, asked far doughmuts amd ceffee (R7,10)s The club-
mobile was crowded (R1l). Accused said *¥ho the Hell's pushing me®,
turzed amd @sked Miss Sillcocks who the hell she was pushing, putting a
hand or her shoulder. Captaim Doktorsky testified that at that peiat
he noticed accused *was drumk®, Accused on belng requested by Doktersky
to modify his voice stated that "nchely was goimg to tell him what te do,
he had beex oa the front lime and had sesr & lot of fighting amd so enf,
Miss Barlamd, who hed aa eagugement for supper with Captaim Dektersky, -
asked him to leave with her, fThe two dsparted (R7,11). liss Barland
testified that zhe walked by accused oxce and that *you eculd smell
liquor defimitely® em his breath (R1l)., At this time Private First
Class Richard A, Heaton om detacksd service with the Amsrican Red Cross
attempted to enter the clubmobile car to service it, Accused, standixg
in the deerway, stoppéd him and said "Where the hell are you going?*
Accordiag te Heatom, he went on in and accused followed amd asked if he
wanted to fight (R12,14). Hsaton described accused as "iatexicated, quite
drunk® gt that time, He listensd 2ad sald nothimg. He testified:

The capfain camzd closexr to ma. His bLreath smslt

¢ .80y I held nmy haxd up like thia (indicating right
ferearm held haaging im froat of chim palam eutward)-
more or less holdiag back frea his fece. -I didatt

/
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like the amell or oder, He told me to take my hamd
down, or he would take & peke at me, I didn't think

he woulds All of a suddea & right came up to my mose.
I grabbed the persom to protect myself. I dida't wemt
to fight. There was no place to fight im the club-
mobile, We stumbled ever a coffee ura ea the floor,

I dida't went to fight and tried to get out of the club-
mobile., Then we were separated by two ether pecpler

(R14).

. ¥lss Sillcocks saw blood on Heaton's mose (R20)s During amd after this al-
tercatiorn, accused was using prefans and ebsceas language (R15,24,27)¢ Two
military police caze and ome cssisted Captaia Twitty im escorting accused.
avay (R24)e Accused was takem to the aid statiom., He staggered, was *glas-
sy-eyed?, and smelled of liquor (R24,25,28). Csptain Dektersky saw ac-
cused again at about 1745 hours at the aid statiem, at which time the wit-
ness ebserved that accused had a band-aid or his left eyedbrow, This he
removed and found a small abrasiom ene-half ixch long over his left syes

A *Colonel Patterson® came in the tent, Accused stood at attentiom with
the rest ®although he awayed back and forth*, Celomel Patterson weat out
end called Captainm Doktersky cut after him,. The two talked, Captain
Doktorsky then returned to the tent and acocused *"just passed cut from al-
eoholie stupor* (R7,8). .

Accusod voluatarily signed a written statement om 11 October
193;!;. in which he said that he had started drinking at about 1600 hours
ex 10 potober and hed underestimated his capacity since *he had not had
anything to drimk for a long time*, He said further that at 1700 hours
he and Captsin Twitty, with whom he had been drinking. *went to the Red
Cross Clubmebile to have same coffee and doughnuts' but that before he
reached the ¢lubmobile Area he "was cmpletely unaware* of what he was
doing (R28,29; Pros.Ex.A). :

4o After Deing advised of his rights, accused testified om his ewn.
behalf (R,B=50). He told, first, of having been im the military service
since 10 July 1941, He them described his past drimking habits. He said
that he drank eccasionally, was more or less a "social drinker® taking
more than ene or two drinks only infrequently, and had never gottem inte
trouble through drimk prioer to the occasion in questiom. He said that he
and Captain Twitty began driaking out of a bottle about 1600 hours, ex-
pecting to have & few drinks before aupper, but that they *did continue
for mo good reason®, But for one drink, the ¢two consumed an emtire bet- -
tle (R50). They decided to go for coffee and doughnuts and it was while:
on their way to the clubmobile that the aleohol hit him and he remembered
nothing thereafter, Accused was asked about 'any emotiomal straia® he

. might have been under for the few days preceding 10 October, and replied

*T do admit the relief of my cemmand more or less was
-a blow to me* (R50),

.. 4607
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captain Twitty, a defemse witmess, substantiated accused's account of

the amount of liguor censumed by the twe. His testimony. temded to show
that accused was mot -the sggressor and had not hit the enlisted man as
alleged in the Specificatiem of Charge II. He demied the eccurrence of
axy unusual incidents thereafter (R38-43). Captaia Dektersky was re-.
called as a witness for the defense and testified as arn expert en the
effect that alcehol has on the brain. He described accused's ceadition
at the time in question as pathological alceholic intexication. Im such
-eondition a mam who is erdinarily mot eggressive and who later is charged
with being not aggressive enough ia ccabat weuld actually beceme aggres-
sive and "Nobody would be able to:te]ll him what to de* (R43-45). Mis .
Gertrude Bradura, am American Red Cnbes Clubmobile worker, testified she
Xnew Private Heaton, the enlisted man whom accused is alleged to have
struck, She sald that Heatoa is a hard worker and has a very geed char-
acter, She characterized him further as "temperanental - easily at times
to antegonize®, likable but not %exactly an easy perseca te get alemg with
all the timer (R46,47)e ILieutenamt Colonel Carl L. Petersom, Headquarters
112th Infantry, Lieutenant Colenel Harry S. Massec, Headquarters 26th In-
fantry pivisiom, Lieutenant Colomel Benjemin PTrapani, 28th Divisicam, and
two other officers were called as character witnesses for accused, They’
testified in high terms of his general charaster, demeanocr, gentleman-
liness, and ability as a combat officer. They had all had eccasion to
Xnow him and observe his work and his personality for scme time (R30=39).

5¢ The evidence thus presented, shows without questiem that accused
was drunk end diserderly im violation of Article of War 96, Captain
Pritty's testimony must be largely discounted, Accused was admittedly
drurk; and the teatimomy of Ceptain Dektorsky and the twe Red Cross
workers as to the conduct and the profane and obscene language of asccused
in the Clubmobile "Cowboy® are sufficient to support the allegatioa (Specif-
ication, Cherge I) thet he was disecrderly. The assault and battery on
Private Firat Class Heatom was a diserder (Dig.Ops. JAG, 1912-1940, sec.
453(11), p«343, CM 196426, Fleming, 2 BsR. 359)s There can be no question
that accused struck Private First Class Heaton, as alleged (Speecification,
Charge II). Heaton testified to this and others saw the two struggling to-
gethers Miss Sillcocks saw blood on Heaton's nose, which Heaton said ace
cused had hit, Aiccused by his preven pugnacious attitude, if mot by strik-
ing the first blow, was the aggresaor in this conflict with Heaton. The
blow wes unjustified.

é. This drunkenmess and disorder (Specificatiom, Cherge I) was
prejudicial to good erder and military discipline and was service dis-
erediting, an offense in violatiom of Article of War 96, ito which the re-
viewing authority reduced it (Dig.Ops. JAG, 1912-1940, sec.453(10), pe342,
CM 195373, Beauchamp, 2 B.R. 229, CM 202846, shirley, 6 B.Re 337).

%o strike Heaton with his fist wes an assault end battsry, in
violatiea of Article of War 96, as alleged and charged (Specificationm,

-h -
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charge II) (MCM, 1928, per.152¢, p.189). An assault end battery laid

under Article of War 96, as distinmguished from an essault, in violation
of Article of War 95, does not require proof of specific intent as an
essential element of the offemse, The voluntary drunken condition of ac-
iua;d at the time was not exculpatory (McM, 1928, per.126, 1491, pp.l135,
77)s ) .

7+ The charge sheet shows that accused is 29 years old, He was coam-
missioned second lieutenant, Officers Ressrve Corps, 27 Muly 1939; entered
active duty 10 July 1941; promoted to first lieutenant 8 July 1942; as-
signed to 109th Infantry 3 August 1942; promoted to Captain 30 July 1943.

" 8+ The court was legally constituted and had jurisdictiom of the
person and offenses. No errors injuriously affecting the sudbstantial
rights of accused were comaitted during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficieat to sup-
port the findings of guilty and the sentence as confirmed. Dismissal, .
in the case of an officer, is authorized as punishment for violatioa of
Article of War 96,

—o )
Cahe el R [T
D : Judge Advocate
o m—w Judge Advocate
. / J [ .

/

w‘,ﬁe&_— Judge AMvocate
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¥ar Department, Branch 0ffice of The .‘m;lso Advocate Genéral with the
Eurcpean Theater of perations. = .29 NOV1344 70, command-
ing general, European Thesater of Operations. AP0 887, U, Se Army.

1. Im the case of Captain IXROY B, GARDNER (0-382850), 109th In-

" fentry, 28*;_!1 Infantry Division, attention is_invited to the foregoing
holding of the Board of Review that the record of trial is legally suf-
ficiemat to support the findings of guilty and the sentence, which heold-
ing ris hereby spproved. Umder the provisions of Article of War 50%,
you nevw have mthcrity to order mcution of the aentmo. -

2 !hm copiea of the published erder are forwarded to this. office,
they should be accompenied by the foregoing holding and this indorsement.,
The file number of the recerd im this office is CM XTO 4607. Tor com-
venience of refereance é );.ouo place that number i.n hrackots at the end of

07)e

the order; (cuno Ll

| Brigedier Gameral, United States hm
- Assistant Judge Advoeate General,|

(Sentence ordered executed. GCMD 131, ETO, 13 Dec 1944)
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BOARD OF REVIEW N0« 1

CM ETO 4608 2 S\NOVBM -

UNITED STATES ') BRITTANY BASE SECTICQN, COMMONICATIONS
o % ZONE, BURCPEAN THEATER OF OPERATIONS

Ye :

. ) Trial by GCM, convened at Rennes,

Privates CLARENCE Re. MURRAY ) - Brittany, France, 20, 21 September

(33243889), end NATHANIEL ) 154 Sentences: MJUERAY: To be

MIIES (3L469464 ), both of ) ‘hanged by the neck until dead.

583rd ordnance Ammnition ) MIOES: Disapproved.

Company ) _ ) _

r'd

HOLDING by BOARD OF REVIEW NOs 1
RITER, SARGENT &nd STEVENS, Judge Advocates .

1. The record of trial in the case of the soldier nemed above
(Marray) has been examined by the Board of Review, and the Board sub-
mits this, its holding, to the Assistant Judge Advocate General in
charge of the Branch Office of The :rudge Advocate General with the
Eu.ropean ‘I‘heater of Operations.

2, Accused was tried upon the following Charge and Specificationa
CHARGE; 'Violatlon of the 92nd Article of War.

Specification; In that Private CIarence R. Murray,

583rd Ordnance Ammunition Company, did, at or

near laignelet, France, on or about 11l August

1944, forcibly and feloniously, against her ‘

will, have carnal knowledge of Andree ollivier.

a French waman.
He pleeded not guilty and, a11 members of the corurt present at the time
the vote was taken concurring, was found guilty of the Charge and its
Speclification. Evidence was introdused of one previous conviction by
summary court for absence without leave for three hours, in violation
of Article of War 6l. 4ll of the members of the court present at the
time the vote was taken concurring, he was pentenced tobe hanged by
jhe neck antil dead, The reviewing authority, the Commanding Officer,

CONFIDENTIAL ~ 4508
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" Brittany Base Section, COnmmications zOne. Europeean Theater of Opera-

A

- employed a8 a shop girl (R15,2

tions, approved the sentence end forwarded the record of trial far action
under Article of War 8. The confirming autharity, the Comianding General,
Buropean Theater of Operations, confirmed the sentenc® and ‘withheld ,the
order directing execution thereor pursuant to Lrtiele of Wer Soio ’

3. Private Nathaniel Miles (341;69461;). 583rd Ordnance Armnmition

. Company, was charged with the crime of rape alleged to have ,been cam-

mitted by him on 11 August 194} upon the person of Andree Oilivier, -

the young French woman who was the alleged victim in the ingtant case.
Miles and the present accused Murray were, with their respective eon-
sents, tried together. ' By unanimous vote the court found Miles guilty

of the offense charged and sentenced him to be hanged by the neck until
dead. The rape of the young women by a colored soldier in addition to
accused Murray was proved beyond reasonable doubt but the evidencd failed .
to identify Miles as the repist, The reviewing authority therefore dis-c .
approved his sentence. The acts of intercourse involved in the'Miles

case were different and separate from those which formed the basis of the
Chargs in the instant case.

ll..‘ Te facts es proved by substantial competent evidence presented

.by the prosecution are as follows;

~ Andree ollivier (hereinafter designated Andree), whose address
was 36 Rue Rene lLePey, Fougeres, France, was on 1l August 1944 of the
age of 22 years and unmarried éR’?,lz_g.lk). She was en orphan and wes .

)+ On that date she and her elderly grand-
mother were living as war refugees at the farm, la Buliere, losated about
two kilometers from laignelet, Depertment of Ille et Villaine, France (R7,
8,14-15)s Fougeres had been recently bambarded. There was a total of 17
refugees sheltered at the farm on that date (Rl4). The farm house con-
sisted of a principal dwelling house to which wes attached a shed. . There
was no entrance from the shed into the house, Entrance to the shed was
gained through a single exterior door which could not be locked or barred.

. However, there was a latch on the door which could be manipulated from

either side so as to gain ingress or egress (R14~15,18).

Seven of the refugees on the farm lived and slept in the shed
(R18). This group consisted of persons who were acquainted with each -
other end lived on the same street in Pougsrea (R15) and were as ,followss
Andree, the grendmother of Andree, Monsieur Jeun la-Fort and his wifey’
Therese, Madame Therest la Fort, daughter-in.law of the Ia Forts, and her
‘young daughter, and Mademoiselle Simone Angubeul®, a 19 year, old girl (R3},

" 37+40,41)s The remainder of the refugees lived and slept in the farm

'house (R14). Monsieur La Fort was 6l years of age (T{BLL)

- 2w

1508

GONFIDENTIAL



CONFIDENTIAL

_(135)

on the afternoon of 11 August 191;4 the accused and Private

Nathaniel Miles, mentioned in paragraph 3, supra, both colored soldiers, -
" sppeared at the farm, lLa Buliere, at about 2 pm official French time.
They entered the farm bouse without invitation or preliminary reguest
‘and s?ated themselves. They demanded and were gserved cider diluted with
water. Andree sew them at that time but went into the shed to dress es
she and a ledy friend were about.to visit Fougeres. When she had cam~ -
pleted ‘her toilet she returned to the house in order to meet her came.
 paniod.  The colored soldier§®tflen in the house. Accuséd showed Andree
-photograephs of a woman and child. The neg;oes were friendly end con-
ducted themselves in an orderly manner. Andree and her friend left
while accused and Miles were yet in the house. The two soldiers de-

, parted after visiting about 30 minutes (Rlé 17,38,39,42, l]._S).

» - Xbout 8 pm official Freach time (6 pm sun time), accused ap-
peared at the door of the farm house where he remained for ebout five
minutes. He did not talk to anyone (R42,45,46)s At 11 pm official
French time (9 pm-sun time), accused.was seen passing through the court
yard of the ferm house, He talked to Monsieur Angubault (R42,46:47)

Andree returned from Fougeres et 10 pm official French “time
(8 pm sun time) end an hour later, she went into the farm house to bid
the people sleeping therein good night. Accused was at the door and
-8olicited Andree for cider to which solicitations she replied,, "no, no
‘cider' He, was accoampanied by another. vdark sold.ier" }mt Andree could -
not.identify this companion (R17,18, 42).

‘ o Andree. retired to the shed with the other six persons named -
above, and prepared for bed. She did not undréss herself. )

ln'om the banbardment I did not undress nvself. I
.went to bed all dressed and over my dress I put a
light blouse' (R19). - :

E Bter the refugees in the shed were abed there was a violent pounding on .
_the door of the farm house, This door was locked. Meeting with Ro re-
~sponse the persons who were seeking admission to the farm house turned -

" thelr attention to the shed door, pounded loudly upon it and oried, "Here
Boche?, ' The inmates of the shed replied, "Here French*'. The intruders
then struck the door with their rifles end.one of the plenks of the door
was broken.  Thereupon Monsieur La Fort, the only man in the shed, opened

- the door (R9,18,35:36,39,46) Two colcred American soldiers, one of whom =

was . accused, stood at the entrance, They struck matches and loocked abaut,

. Monsieur 1a Fort spreed his arms and attempted to ber their entrance. Ae-’

cused and his companion did not enter the shed but remasined by the docrr.

In the meentime the women occupanis (except Andree) were able to osoape‘_ .

A-43 ~
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fram the shed.into the house. Andree was tlie last to leave., One of
the negroes grabbed both of her arms. - She freed her right erm and

, grasped lMonsieur la Fort by the shoulder. He stumbled and fell and
this precipitated the young woman on to a manure pile. One negro

held her arm; +the other grabbed her hairs. A fight ensued between
Andree and the neégroes. , She shouted and called for help, but they
overbowered her and carried her to an aedjoining beet root field (R19,
_76,39) In the field the assailants tore her slippers and under pants’
from her; hit her with their fists and attempted to stifle her cries
by placingiheir hends on her mouth. Notwithstanding these acts of vio-
lence she was able.to shout for help. In the melee, she was strangled.
The proof of identity of accused as the rapist of Andree at the time
and vlace alleged consists of the following evidences

(a) He is identified as being present at the farm, La Buliere,
on four occasions guring the afternocon end evening of the crime,

Andfee identified him in the court roam as being one of the
two negroes who intruded himgelf into the farm house et 2 pm official
Frénch time, and to wham cider was served. She described him as the
*mulatto* (R1}4,16,17,22). Andree was corroborated in this testimony
by Medame Therese la Fort (R38), Mademoiselle Simone Angudbault (R41,
}2) and by Medemoiselle Germain Angubault (R45). »

3.

Accused was next seen at the door of the farm house by the
Angubault sisters at about 8 pm official French time where he remained
for about five minutes (RA2,15, L6)e

..He made a third appearance and entered the farm house at 11
ol official French time when he was seen by Andree (R17,18), end at
approximately the same hour he was seen in the court yard of the fam
house by both of the Angubault girls (R42,46).

: Approximately one half hour later accused in carpany with
another negro = *the black man? '« pounded at the shed door and demanded
admissions At this stage of the episode, he is identified positively
.and without qualification by Andree (R22, 22;) and by Mademoiselle Simone
Angubault (R42, h3). : . '

. (b) Andree was equally positive that it was accused who en~
gaged in the firgt act of sexual intercourse with her in the beet root
field immediately after she had been taken from the shed (R20,21).

rd

"they closed my throat. I don't know with their
.hands or with their knees, but I near]y got
strangledl (Rl9).

- - h - 4 v-b. . ' .
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It wes then that accused forced his penis into the girl's vagina and.
engaged ‘in sexual intercourse with her (R19). -

Arter the act of intercourse, the 'blackest man', who was not .
accused, picked up the girl, carried her into an adjoining field and .-
there forcidbly engaged in intercourse with her on three separate occas-’
ions (R20). It was for these acts of rape that accused Miles was charged
~and convicted (R20), However, as above stated, this sentence was disgp-
proved by the reviewing authority bécause of failure of proof of his
identity. Andree returned to the farm, La Buliere, about two and one-
half hourse af{er .she had been foreibly teken away by accused. She
knocked at the door of the farm house and was met by the farmerts wife.

- She was in a highly distraught condition. She was put to bed end she
then related to the farmer's wife the events and circun:stances of the
attacks upon her (R25,36,40,43,47).

‘I‘heré was introduced in evidence without objection by defeﬁse
(R32). an vaffidavit®, signed by accused, dated 13 .hxgust 19!1.& ot\which
the following is the pertinent part: .
rvesterday morning, 11 A:ugust 19414. T went ou.'b to
.the area with my section. I didn't feel like work-
- ing so I fooled around. I went over to a house near-
by and got some cider, drank that and then went to
another house and got some more.” I came back to the
area and at 11330 I went to a third house and got some
more., I showed the people in this house my wifes and
- babies pictures. I then went back to the area where a
Frenchman sold me some cognac. I went back to camp
and stayed awhile and then came back out. I never left
the area from 2000 that evening until 0800 the follow-
ing morning. But I did go to the third house with Miles.
Everett, Hynds, Ivory, and several others were with me :
at all times at that night® (Prox.Ex.Z). :

""I‘he first one is the mulatto. 'me mu.latto is the first
_ .one' (R20).

(c) At 1330 hours 12 Angust 194} an identification parade
was held at the camp of the 583rd Ordnance Ammunition Company. The
" personnel of the company present consisting of approximately 100
colored soldiers marched by Andree in column of files. Accused and .
Miles were separated by eight -or ten intervening soldiers. Andree
stood by Lady Bertram, an English women who acted as interpreter (R7,-
28). Without hesitation she made a poJitive identification of accused.
“She spoke in French to Lady Bertram in making her identification. Ao--
cused ezcitedly repliedg .
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_ Afhat's she talking ehout, I didn't see her
-last. night' (R29). . :

There had been no explana.tion to the soldiers of the purpose of .the iden~:
tification parade (R29).

i
o

: lith respect to this identifieation of acoused on the occasion
.or the perade, Andree gre.phically testified: on cross-exeminatipn by the '
defense counsel;

tThey brought. me to different camps with colored
.soldiers, and in the last camp I recognized-~ I
identified first of all the mulatto., They made
them pass all before me., The mulatto I could
pick out from the crowde. ®* ® #% As soon as the .

" auto stopped at the camp I said to Mrs. Bertram,
the interpreter, 'There is the mulatto. He is

- 4rying to hide himzelf behind his comrades" (Rzu)

'Ihe defense counsel did not move to atrike all or’ any part of An&ree's o
_‘.anewer (RZZ;). U , . . -

. In the court rocin identification of eccueed by various wit-

. nesses, including Andree, he was interspersed among ten other colored
soldiers and Miles, and in each instance the identification of accused
was effected by the witness actually pointing to the accused who stood

or sat in the group (Andree; R13,14,20,21; Mademe la Fort: R38; lademoiselle
Simons Angubault R4l; Mademoiselle Germain Angubault, R4L5). .

on the morning of 12 Angust 1944, Andree reported the attacks
upon her to Monsieur Francois lsloutre, the Mayor of the township of .
laignelet (R6,7). He .escorted, the girl to the American militery camp:
and then proceeded to the farm, La Buliere, when in company with cer-’
‘tain American Army officers end Andree he made an inmspection(R7,8)s In
- an adjoining beet root £ield he found a pair of slippers and lady's un-
der pants - smsall end white but very solled. The buttons had been torn
loose 'and pieces of the material *clung to the buttons® (R8,9). Andree
was present when the slippers and. pante were discovered and she claimed
_them as her own (R11,22,25).

Upo.n atipulation of the trialijudge advocate and defehse coun-’
sel, it was agreed that if Ceptain louis L. Gewertz, Medical Gorps. were
present, he would testirjwes follows;

"1, I have examined the person of Andree
ollivier and have made the following findingsi
8. Ecchymosis beneath right eye. '
_13_. Iinear markings as of having been
dragzed upon buttocks, or perhaps
finger nail scratches,
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¢. A vagiral examination, reveals bleed-
- -ing and a laceration of anterior com-
missure of vaginal outlet., Since .
bleeding may be residue of recent
menstrual period it cannot be used as
. | guide of degree of trauma, :
. 2. Microscopic examination of cervical secrstion
.does not reveal presence of spermatazoa,
3. Conclusions TForcible entry of vagina has oc-
curred within the past epproximately 24 to 48 hours.
4. The gbove examination was made at 1330, 12
Augldst 194 et the request of the Battalion Commander
at the Battalion Aid Station,, 65th Ordnance Battalion
¢ near laignelet, France' (R3 2205 eEXe3 )e

: 5« After his rights were explained to him, accused elected to remain
_silent, and submitted no evidence in defense (R77-78). : .

) . The record of trial contains evidence in defen.se but the same
relates to the charge against Miles and is not relevant in consideration
of the charge against accused (R51-76).

6. A8 & preliminary matter, consideration mst be given to tne ad-
misaion'of certaln evidence at the instence of the law member and over the
objection of the trial judge advocate and defense counsel.

In response to interrogations by the law member, Mademoiselle
Germain Angubault testified that she conversed with Andree the following
morning (12 August) and that
A *She told me that she had been raped and that was all.
.I replied that it was a terrible thing., » # & She
told me that it was the mulatto who we had seen dur-
ing the daytime® (R}8).

; 'Ihe following colloquy followedg

"Taw Member. How meny men did Miss Ollivier
"tell you raped hef? One, two, three, four?
Defenges Exclise me, sir, all that is hearsey.
l1aw Membery It 1s to be used in corroboration,
If you want to interpose an objection, you may.
Prosecutiony For the sake of the record, the a
* Trial Judge Advocate objects to that because we dontt
thin.k it is. proper' (RLB-I;‘)). ' .

ﬁm:‘eupon argument between! the trial judge advocate and the 1aw member
eneued and following seme, the lew member announced; '

t
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"Subject to objection from the Court I
- will deny your motion to strike from the testi-
mony the evidence that T attempted to elieitb .
from the witness for the following reasons®
(The Iaw lMember then presented an argument to
demonstrate that Andreet's statements to Germain
were part of the res gestae.) (R49).

The President of the court interjected:

«*The ruling of the law Member is the ruling of the
Courte,

A member of the court (Lieutenant Colonel Keller) objected to the
ruling. The court then closed and upon being reopened the law member
announceds:

*Iaw Member; The Court closed to discuss an
objection raised by a member of the Court, Lte. Col.
Keller, concerning the admissibility of evidence
characterized by the Trial Judge Advocate as hearseay,.
and after the Court was closed, in discussing the ob-
Jection, the objection was overruled by a majority vote
of the Court and this testimony is admitted into evi-

' dence for the purpose of corroborating the statements
made by the proésecutrix concerning the allesed rapet

(RL9)-.

" The law member pursued his interrogation of the witness thuss

- "law Member; - Dia Miss Ollivier t€l1l you now
nany men had intercourge with her that preceding
evening?

Ae Two men,
law Membery Did she descrihe the men to you?
A. Yes, she told me it was the mulatto which we saw
at twelve o'clock, and a black one.
Iaw Members; Did she engage in any further des-
eription of the so-called black man?
A. She to0ld me that as to size it was the one that
ceme at twelve ofclock® (R50).

The gbove summary de:monstrates that both the law member and the presi«
dent of the court misunderstood the authorized practice in respect to
rul ngs on objections to admission of evidence, The guestion raised on
" the objections of thé prosecution and defense to.the admission of
Mademoiselle Germaints recital of the victim's statements to her on the

;-8
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morning following the eposide was an “objection to the admissibility

of evidence offered during the trial® (A7 31). It was the duty of the
law member %o rule upon same and his.ruling was conclusive and binding
upon the court by virtue of statutory mandate. The announcement of the
president adopting the ruling as that of the court was whelly unnecessary.
It was not open to objection by the court membership and the closing of
theicourt for deliberation on the ruling and the vote of the court there- -
on edded nothing to its legality. The rullng remained that of the law
mezber (AW 31; MM, 1928, par.51, PPe39440)e

The substance of the objections remains for ‘consideration by
the Board of Review upon appellate review, Several hours had intervened
between the occurrence of the events and Andree's report of same to the
witness. The camplaint was not, therefore, pert of the res gestae (CM
ETC 709, Lakas). The witness! recital of the victim's complaint to her
was admissible, however, for the purpose of ¢orroborating the victim's
testimony as to the rape (cu E‘I‘O 611, porter; CM ETO 709, Lakas; CM ETO
3141, vhitfield).

T+ The crime of rape under the 92nd Article of War had been de-‘
fined ‘and described as ronows. _ A

v *Repe is the unlawful carnal knowledge of a .
waman by force and without her consent,

Any penetration, however slight, of a woman's
genitals is sufficient carnal knowledge. whether -
emission occurs or note.

The offense may be comitted on a female or
any age.

Force and want of consent are indlspensable
in rape; but the force involved in the act of pene-
tration is alone sufficient where there is in fact
no consent. ' -

. S »

_ It has been said of this offense that 'it is
. true that rape is a most detestable crime ® ®» ® but
- 1t must be remembered that it is an accusation easy
to be made, hard to be proved, but harder to be de-
fended by the party ‘accused, though innocent** (MBM.
1928, par.148b, Pl 5). ,

" {(a) The evidence of the prosecution identifying the accused
as the "mulatto® who engaged in sexual intercourse with Andree in the
beet root field.has been set forth in detail aboves It stands unim-
peached -and uncontradicted. The circumstances that accused was present
at the farm, Ia Buliere, on the afternoon of 11 August 194 on three
occasions prior to the assault upon the shed ‘which terminated in the
kidnapping of Andres, and that he aotually saw and conversed with the

~
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young woman on two of these occasions are highly incriminating facts
which fully justify the inference that he was one of the negroes who |
returned the fourth time in pursuant of their lustful purpose. ' Andree's
identification of accused, both at the identification parade on.the day
following the attack and at the trial, wes positive and direct. The
trial identification was made by her without doubt or hesitation. She
selected accused fram a group of eleven colored soldiers which included
Miles. The evidence in support of the finding that accused was the negro ..
who attacked the girl in the beet root field. is substantial. complete and
convineing (CM ETO 3200, Price; CM ETO 3740, Sanders, et al, and authori-.
ties therein cited).

’ (b)' The evidence that penetration of the young woman's sexual
organs was effected by accused's penis also stands uncontradicted. Her
own testimony on the issue is corroborated by the medical examination by
Captain Gewertz, Medical Corps (Pros.Ex.3). Substantial, competent and.
uncontradicted evidence proved this element of the crime (CM ETO 3375,

Tarpley; CM ETO 3197. Colson and Brown).

(¢) Accused and an unidentified colored soldier - %the black

one? - foreibly kidnapped Andree near the hour of midnight and took her
to an adjoining beet root field where accused had sexual intercourse with
Eale girls Her testimony is clear and positive and is corroborated by

at of Monsleur and Maedame la Fort and Mademoiselle Simone Angubault that
'she resisted her captors and was taken to the field against her protests
-and in spite of her resistance. The negroes were armed., The Angubault sis-
ters assert that a shot was fired (R43,46). Arriving at the field -the
young women offered further resistance. ) .

*T shouted and I cried for help. I had such a

.fight T dontt know exactly what happened. They

drew me into a field of beetroot. There they

tore off my slippers and my pants., ‘At that

moment I wanted to shout and they hit me with .
their fist and they put their hand on my mouth S
to prevent me from erying, but notwithstanding '
I shouted, Then they closed my throat. I don't

know with their hands or with their knees, but.I

nearly got strangled. Then the mulatto raped me.

T am sure it was the mulatto who raped me® (R19).

This evidence of the conduct and attitude of the victim preceding the act
of intercourse not only remains uncontradicted but is corroborated by the
discovery on the morning of 12 August of the slippers and under pents = the
latter in a torn condition « at the scene of the crime and by the evidence
of the girlts resistance to her seizure and kidnepping by accused and "the
black onet :meediately prior to and’ during the process of forcing her into -

- 10 - o A o
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the beet root field. The testimony of the victim was further corrob-
orated by her complaint to Germain Angubault the following morning

that she had been raped by the *mulatto* whom they had seen the previ-
ous day. This evidence is sybstantial and convincing that the act of
intercourte was without Andree's consent, either actual or implied, and
that it was achieved in spite of active and persistent measures taken by
hey "to frustrate the execution" of accused's design. The evidence is-
therefore irrefragable that the act of intercourse was obtained by ac-
cused through*violence exerted by him upon Andree whereby her resistance
was foreibly overcame. Proof of the detestable and heinous crime of rape
is camlete (CM ETO 1810, Hicks; CM ETO 2472, Blevins; CM ETO 3141, Whit-
field; CM ETO 3197, Colson and Brown; CM ETO 3709, Ma Martin, and authorities
therein cited, CM ETO 3718 Steele). :

8. The charge sheet shows that the accused is 27 years six menths
_of age: ‘and wes inducted 31 Qctober 192;2 at Harrisburg. Pennsylvania. He
had no prior service. _

9. The court was lebally constituted and had jurisdiction of the
person.asnd offense. No errors injuriously affecting the substantial |
rights -of accused were cammitted during the trial. The Board of Review
is of the opinion that the record of trial is *egalhr sufficient to sup-
port the findings of guilty and the sentence.

10, fThe penalty forrape is ath or life imprisonment (AW 92)

Judge Advoc até

Fudge Advocate

(%%/Z.W Judge Advocate

e lle
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War Department, Branch 0ffice of The Judge Advocate Jeneral with
~ the Buropean Theater of Operations. 2 8 NOY 1944 T0: Comnand-
ing General, European Theater of Operations, A>0 887, U. S. Arny.

1. In the case of Private CLARENCE R. MURRAY (33243889), 583rd .
ordnance Ammunition Company, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
‘sufficient to suoport the findings of guilty and the sentence, which
holding is hereby approved. Under the provisions of Article of Var
E0%, you now have authority to order execution of the sentence. .

2., YWhen conies of the published order are forwarded to this of-
fice, they should be accampanied by the foregoing holding, this in-
dorsement and the record of trial whieh is delivered to you herewith,
The file number of the record in this office is CM{ ETO 4608. For con-
venience of reference, please place that number in brackets at the end
of the order; (CM ETO 4608).

3. BShould the sentence as im‘)oséd by the court and confirmed by
you be carried into execution, it is reguested that a full copy of the
proceedings be forwarded to this office in order thut its files may be

comale te. . :
7% .. MchM
Brigadier General, United States Army,
Asslstant Judge Advocate General,
1 1nel;

. Record of trial, -

(On reconsideration sentence commuted to dishonorable discharge,
total forfeitures and confinement for life. Sentence as
commuted ordered executed, GCMO 140, BTO, 6 May 1945)

3.
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Braanch Office of The Judge Advocate General - (45)
with the -
European Theater of Operations
- APO 887

BOARD OF REVIEY N0. 1 9 DEC 1944
C¥ ETO 4616 \ | :
BRITTANY BASE SECTION, COMMUNICA-

TIONS ZONE, EUROPEAN THEATER OF -
" OPERATIONS.

UNITED STATES
’ Ve
Private ALBERT A. MOLIER,

(38378388), 3398th Quartermaster
.Truck Company .

Trial by GCM, convened at Rennes,
Brittany, France, 7 Octcber 1944.
Sentence: Dishonorable discharge,
total forfeitures and confinement
at hard labor for twenty years.
United States Penitentiary, Lewis-
burg, Pennsylvania, .

N Nt st Natr gt St s St Nt Nt s

HOLDING by BOARD ‘OF REVIEN NO. 1
RITER, SARGENT and STEVENS, Judge Advocates -

'd

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review, and the Board submlits this, its
holding, to the Assistant Judge Advocate General in charge of tPe Branch
_ Office of The Judge Advocate General with the European Theater of '

Operations. ~ -

2. Ac¢uéed was tried upon the following charges and specifications:

CHARGE I: Violation of the 6élst Article of War.
Specification: In that Private Albert A.Molier, 3398th
- Quartermaster Truck Company, did, without proper
‘ leave, absent himself from his organization and

' . station near Plouay, Morbihan, France, from
about 1700 hours, 16 August 1944, to about 1900
hours, 16 August 194k. '

CHARGE II: Violation of the 69th Article of War.
Specification: In that # # * having been duly

placed in confinement under an armed guard, in

the 3398th Quartermaster Truck Company bivouac
area, near Plouay, Morbihan, Franceg, on or

- | 4616
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about 16 August 1944, did, near Plouay, ,
Morbihan, France, on or about 22 August
1944, escape from said confinement before
he was set at liberty by proper authority.

CHARGE III’ Violation of the 92nd Article of War.'
Specification: In that % % % did, at or near =
Kerduel, korbihan, France, on or about 23
August l9hh, forcibly and feloniously,
‘. against her will, have carnal knowledge of
Marie Yhuel. - . .
CHARGE IV: Violation of the 96th Article of War.
Speczfication. In that * ®# # did, near Flouay,
Morbihan, France, on or about ’16 August ‘
1944, wrongfully and willfully dischargh
a service carbine at or near his bivouat
srea. :

He pleaded not guilty and all the members of the court present at the

time the vote was taken concurring, was found guilty of all charges

and specifications. No evidence of previous convictions was introduced.
All the members of the court present at the time the vote was taken
concurring, he was sentenced to be hanged by the neck until dead. The
reviewing authority, the €ommanding Officer, Brittany Base Section,
' Copmunications Zone, European Theater of Operations, approved the sen-
~ tence and forwarded the record of trial for action under Article of War

48, The confirming authority, the Commanding General, European Theater

of Operations, vacated so much of the findings of guilty of the
Specification of Charge III and Charge III as involved findings of

guilty of an offense by accused other than assault ‘with intent to

comnit rape at the place and time and upon the person alleged, in viola- -
tion of Article of War 93; "commuted® the sentence to dishonorable dis-
charge, forfeiture of all pay and allowances due or to become due, and
- confinement -at hard labor for 20 years; designated the United States ,
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement, and
-Iithheldozhe order directing execution of the sentence pursuant to Article
- of VWlar 5 .

3. Competent substantial evidence established accused's guilt of
_absence without leave at the time and place alleged in violation of the
61st Article of War; (Charge I and Specification); escape from confine-
ment at the time and place alleged in violation of the 69th Article of
‘War (Chargo II and Specification) and wrongful discharge of firearm at -
the 'time and place alleged in violation of the 96th Article of War
(Charge IV and Specification). The record is legally sufficient to
support the findings of guilty of said offenses. No further discussion
is required- concerning the same. < L

. ko The evidence is. positive and substantial that at or near
Kerduel, Morbihan, France, on 23 August 1944, the accused assaulted
Marie Ihuel, a French female, afe 61 years with the intent of -

o . 4616
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obtaining sexual intercourse with her without her consent. All of the
elements of this offense were clearly established (Cii ETO 4292, Hendricks;
CM ETO 4056, Brown and authorities therein cited)., Adequate and sub-
stantial evidence of penetration of the victim's genitals by accused's
penis (Cf: Ci ETO 3044, ilullaney; CM ETO 3375, Tarpley; CM ETO 3859,
Watson and Wimberly) was lacking. The prosecution therefore failed to

- prove the element in this case which would have converted the assault
with intent to commit rape :mto the offense, viz, rape.

5.. The confirming authority was authorized to confirm a sentence
of death imposed as punishment for the crime of rape comnitted in time
of war (AW 48). The power to confirm the sentence of a court-martial
includes: ' . :

"The power to confirm or disapprove a

" finding, and to confirm so much only of
a finding of guilty of a particular
offense as involves a finding of guilty
"of a lesser included offense when, in
the opinion of the authority having

- power to confirm the evidence of record
requires a findi of only the lesser
degree of guilt" (AW 49, subpar (a)).

‘l’he crime of assault uith intent to commit rape is a lesser included
offense of the crime of rape (MCM 1928, par.li8b, p.165). It therefore
follows that the confirming authority in the instant case was authorized
by Congress to vacate so much of the findings of guilty of the crime of
rape as involved findings of guilty of an offense by accused other than
an assault with intent to commit rape at the place and time and upon the
person alleged in violation of the 93rd Article of War.

Death‘ is 'not'a.n' authorized sentence for the crime of assault

"~ ‘with intent to commit rape (AW 43; AW 93; MCM 1928, par.lh, p.10, par.

103, P.92). The maximum punishment which may be imposed for said
crime is dishonorsble discharge, total forfeitures and confinement at
_ hard labor for 20 yea.rs (MCM 1928, par.th_g, p.99)

. Upon -the va.cation of the f:.nd:.ngs of accused's guilt of the -
‘crime of rape the sentence imposed by the court as approved by the
reviewing authority is punishment for that offense was entirely nulli-
fied and ceased to exist., Pertinent is the statement by Winthrop:

"The sentence should be consistent with the
:ficding, By this it is meant that the
sentence must not impose a punishment not -
‘authorized by the finding. Thus, where:
there are several charges,'and the accused
is acquitted upon some and convicted upon
others, the sentence must adjudge only
such punishmentl as are authorized for the
offenses of which the accused is convicted; 46 16
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otherwise it will be inconsistent with the

finding. 5o, where the finding upon a

capital charge is Not Guilty but Guilty of
conduct to the prejudice of good order and
military discipline, a sentence of death .

will be inconsistent with the finding

and therefore illegal" (Winthrop's Military
Law and Precedepts - Reprint = p—h03)
_(Underscoring supplied).

' Consistent with the above principle it has been held, wherse
upon revision the court revoked its findings and made new findings but
did not pass sentence based upon the new findings, that

fithe sentence originally imposed is inoperative
since it is based upon findings which were .
revoked" (CM 130296 (1919), Dig.Ops. JAG 1912-1940,
Sec.395.(37) p.227).

Likewise it has been determined that where an accused is
found guilty of two specifications, but is found not guilty of the
charge a legal sentence cannot be imposed upon the findings (242.11, 15
. Oct. 1919, Dig.Ops. JAG Sec.395 (44) pp.229,230).

¢ Premised upon the principle advanced by Winthrop is the following
provision from  the Manual for Courts-Martial, 1928:

 "Rhere only so much of a finding of guilty
of desertion &s involves a finding of
guilty of absence without leave is approved,
and it appears from the record that punish-
ment for such absence is barred by AW. 39,
the reviewing authority should not consider any
such absence as a basis of punishment,
although he may disapprove the senterice
-and order a rehearing® (MCM 1928, par.87b, -
. p.Ths Cf2 CM 217172 Rosenbaum, 11 B.R.225).

Therefore, when the confirming authority carved Irom the approved
findings of the court the lesser included cffense of assault with intent
to comnit rapes, the question arose as to how and by whom should the
sentence, legally appropriate to the offense approved by him, be imposed.
In so far as the Board of Review (sitting in the European Theater of
Operations) can determine from its examination of avallable authorities
the problem is one of first imgsession. , .

‘ There was presentedhto &onfirming authority, the questicn
&8 to which of two alternatlves ﬁ% Should he return the record of
trial to the court with dlrections to reeonsider the sentence and to
impose one consistent with his approved findings (Cf: MCM 1928, par.83,
p.69, sec.87b, p.75; CM NATO 544(1933), Bull, JAG Nov 1943, Vol.II, No. -
11, Sec.450, p Fp- A26-k27) or should he determine and fix the sentence by

’ 5 - - 4? | ’ AR 4616
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his own direct action? He adopted the second alternative. Under the
provisions of par.(a), AW 49, above quoted, Congress endowed him with’
authority to confirm only so much of a finding of guilty as involves

& finding 'of guilty of a iesser included offense, but it did not e press-
1y include in this grant of authority the power to fix and determine

the sentence appropriate to such offense as confirmed by him., Did
Congress otherwise confer this authiority upon him?

The ﬁirét paragraph of Article of Var 50 provides: ’

"The power to order the execution of the
sentence adjudged by a court-martial shall be
held to include, inter alia, the power to
mitigate or remit the whole or any part of
the sentence" (Underscoring supplied).

The Board of ieview (sitting in Washington) exhaustively considered the
meaning of the word "mitigate' contained in the foregoing quotation in
CM 210256 Delph, 9 B.R. 235 and its conclusion is expressed thus:

“The greater part of this opinion has been
an effort to define 'mitigate! as used in
the first paragreph of Article of War 50,
above guoted, Is it not clear that it
means something other than 'commute!, when,
later on in the same article, 'mitigate'! and
'conmute' are both used, and used in such a

*way as clearly to mark the distinction
between them? Also, when, in the first
paragraph of Article of War 50, the power
is conferred on every reviewing authority to
'mitigate' sentences, and no power is given
him to commute them; when, in the third
paragraph of that article, power is conferred
upon certain reviewing authorities only,
when empowered to do so by the President, to
tcommute'; and when in the third and fifth
paragraphs of article of War 50%, power is
conferred upon the President to 'commute!;
is not the inference clear and inescapable
that Congress did not intend every reviewing
authority to have the power to commute? Yet
the action taken by the reviewing authority
in the present case in imposing a sentence
to conflnement vas commutation, i.e., a
change in the species of punishment,”

There can be no disagreement with this conclusion if the facts of the
Delph case are properly oriented against the same., In that case the
reviewing authority by his action attempted to ctiange the court's
sentence of dishonorable discharge and total forfeitures (no confinement

was included in the sentence) to confinement at hard labor for 27 days

1616
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and forfeitures of $12.00 of the soldier's pay. In connection with these

facts the Board of Review held that the reviewlng authority by his

action did not mitigate agcused's sentence but attempted to commute

the same inasmuch as the approved sentence was a substitution of a

different species of punishment and not a reduction either in quality

or quantity of the species of punlshment imposed by the court. It

. therefore concluded that the reviewing authority. exceeded its power,

the Delph case, while highly informatory and most valuable in its _

meaning to be attributed to "mitigate" does not directly concern itself

with the present problem, However, contained in the Delph opinion are
com.gnts vhich bear directly upon it. It is convenient and appropriate
to quote the same in extenso:

he \] .

Y19, The general rule is well established
by the foregoing anc many other authorities
that 'mitigate', as used with reference
to action upon a court-martial sentence,
means to peduce the sentence in degree,
quantity or duration, without changing its
character, To that rule there is an excep~
tion as well established as the rule ibself,
namely, that the President may substitute
some less severe punishment for a senterice
of dismissal of an officer or death. This
exception is mentioned in some of the quota-
tions made in the preceding paragraph as
well as in many of the other opinions and
treatises quoted or cited,

20. The fullest and best statement of the
reasons for this exception appears in

- 1 Ops. Atty. Gen. 327. Private William
‘Bansman, U.S.M.C., had been sentenced to
death by a naval general court-martial.
The Secretary of the Navy inquired of the
Attorney General whether the President
might change the sentence to ‘'service and
restraint! for one year, then to be-
drumned from the Marine Corps as & dis-
grace to it. The opinion thus apswers
that question (pp.328-330):

!By the 424 articls of the
rules and regulations' for the
govermment of the navy of the
United States, (to which the
marine corps is' subjected by
vol, 3, laws United States,
p.96,) it is provided that "the
President of the United States
shall possess full power to
pardon any offense committed

- 4616
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against these articles, after
~ conviction, or to mitigate the
punishment decreed by a court
martial," (same vol., p.358).
The power of pardoning the
- offense does not, in my
opinion, include the power of
changing the punishment; but
the power to mitigate the
punishment decreéd by a court-
-martial cannot, 1 think, be fairly
understood in any other sense '
than as meaning a power to substi-
tute a milder punishment in the
place of that decreed by the
court-martial; in which sense, it
would justify the sentence which the
President purposes to substitute in
- the case under consideration. The
only doubt which occurs to me as
possible, in regerd to this construc~’
tion,is whether the power of mitigating
a punishment includes the power of
changing its speclies; whether it
means anything more than lessening the
quantity, preserving nevertheless the
species of the punishment. Dut there
is nothing in the force of the terms
in which the power is given that :
ties us down to so narrow a construction.
Had the phraseology been - "'the Presi~
dent shall have power to remit in part,
or in whole, the punishment decreed by
the sentence of a court~martial, ™ he
would have been restricted to the single
mode of mitigation which the objection
supposes - that of lessening the quan-
tity; but a power of mitigation,.in
~ general terms, leaves the manner of
performing this act of mercy to himself;
and if it can be performed in no other
way than by changing its species, the
President has, in my opinion, the power
of adopking this form of mitigation.
Such is precisely the case under
consideration. A sentence of death -
cannot be mitigated in any other way
than by changing the punishment., To -
deny him the power of changing the
punishment in this instance; is to
-deny him the power of mitigating the
severest of all punishments; while you

-
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leave open to him the comparatively
insignificant power of mitigating the
milder class of punishments; or, in
other words, to refuse mercy in the
case in which, of all others, it is
most loudly demanded. To say that
the President may pardon a capital
offense altogether, and thereby annul
the sentence of death, is no answer
to this argument. Congress foresaw
that there were cases in which -the
exercise of the power of entire

~ pardon might be proper; they, there-

fore, in. the first branch of the article
under consideration, give to the
President the power of entire pardon.
But they foresaw, also, that there
would be cases in which it would be
improper to pardon the offense entirely,
in which there ought to be some

. punishment; but in which, nevertheless,

it might beproper to inflict a milder
punishment than that decreed by the

- court-martial: and hence, in another
- and distinct member of the article,
. they gave him, In general terms, the

separate and distinct power of mitiga-
tion. To deny him the exercise of

. this power in relation to & sentence

of death, and to throw him, in such

a case, on-his own power of entire
pardon, as the only act of mercy which
he can exercise, would be to compel
him, contrary to his reason and -

“Judgement, to extend the greatest mercy

to those who deserve the least; for

‘while it is true that sentencesof

death are those which appeal most
strongly to mercy, because they deal
in blood, it is'no less true that they
are precisely those which are least
worthy of an entire pardon, because
they are pronounced only in cases of

. enormity. In other words, they are

those in which the power of mitigation
applies with pecullar propriety. 1
think, therefore, from the generality
of the terms in which the 424 article
of the rules and regulations for the

. government of the navy of the

United States_ gives to the President ' -
il
CONFIDENTIAL
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the power to mitigate the punishment
(any punishment) decreed by a court-
martial, as well as from the obvious
reason of the power, that the Pres- .
ident has the right to mitigate a
sentence of death; and that every
argument for the exercise of the
power in inferior cases, applies &
fortiori to such a sentence. And
since a sentence of death c¢an be
mitigated has the power, in the case
of William Bansman, to substitute
the milder punishment which he
contemplates. !

21, Some of the language used in the above _
quotation must be considered limited or overruled
by the subsequent opinion in Commander Ramsey's
case (4 Ops. Atty. Gen. 444), already discussed
(par.18,19), but the principle laid down in the
opinion just quoted that the President may change
a sentence of death to one involving other

forns of punishment has been followed in many’
subsequent cases, among which may be cited,
G.C.l.0. 54, War Department, August 10, 1921,
Wylie, G.C.lD. 62, War Department, August 23,
1921, Jackson; G.C.M.0. 4, War Department,

April 2, 1928, Bemnett; and G.C.M.0. 6, War
Department, July 2, 1936, Hayes.

22, In Aderhold v. Menefee (67 Fed., 2d, .
347), an enlisted man in the Navy was sentenced
to death by a naval general court-martial for
murder committed on a naval vessel at sea. The
Secretary of the Navy changed the sentence to -
imprisonment for 1life. The Circuit Court of
Appeals for the Fifth Circuit upheld the sentence .
as thus modified, citing and following the
opinion of the Attorney General in 1 Ops. Atty.

- Gen. 327. , '

23. In 2 Ops. Atty. Gen. 286, 289; L Ops.
Atty. Gen. 432, and mach more recently in 31
Ops. Atty. Gen. 419, 426, the Attorney General
has upheld the right of the President to
substitute loss of files, suspensicn without
pay, or similar punishment, for a sentence of
dismissal imposed by a cou;t-marti&l.

2. Mullap v. United States (212 U.S. 516)
was a case in which a commander in the Navy

~9= | 4616
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had been tried by a general court-martial and
sentenced to dismissal. The President changed the
sentence to reduction to the foot of the list

of commanders and suspension from rank and duty on
half-sea pay for five years, during which time
Mullan should remain at the foot of said 1list. After
.three years, the President remitted the unexecuted
part of the sentence. IMullan then sued for the
difference between waiting orders pay and what he
had received during his suspension. . The Supreme
Court quoted Article 54 of the Articles Ilor .

the Government of the Navy, as follows:

VEvery officer who is authorigzed to
convene a general court-martial shall have
power, on revision of its proceedings,

to remit or mitigate, but not to commute,
the sentence of any such court which he
is authorized to approve and confirm.'

The Supreme Court then continued (p.521):

1The Court of Claims was of opinion
.that this section did not apply to the
action of the President of the United
States. If it be conceded for this
purpose  that it is applicable to the
President (sec. 1624, arts. 38 and 53
of the Rev, Stats.,), we are of the
opinion that the President’s action did,
in fact, mitigate the previous sentence
of the court-martial as approved by the
Secretary of the Navy. It may be conceded
that there is a technical difference be-
tween the commutation of a sentence and
the mitigation thereof. The first is a
change of a punishment to which & person
has been condemmned into one less severe,
substituting a less for a greater 4
punishment by authority'of law. To miti-
' gate a sentence is to reduce or lessen
the amount of the penalty or punishment.
Bouvier's Law Dictionary, vol. 1, 374;
Ib. vol.2, 428.
"When the President otherwise confirmed
.the sentence of the Navy Department from .
absolute discharge from the Navy to
. reduction in rank and duty for the period
. of five years on one-half sea pay, he did
what in terms he undertook to do, and
by lessening of the severe penalty of
dismissal from the Navy, approved by the

=10~
CONFIDENTIAL

4616



(155)

departrent, reduced and diminished, and
therefore mitigated, the sentei.ce which
he was authorized to approve and confirm
against the appellant, or mitigate in
his favor.!

25. The cases last cited have been followed by

‘the Fresident wany tizes in acting upon sentences

of dienmissal imposed by Army courts-martial, within

the past year in the cases of Iieutenant Colonel J.
Herriam lioore, Infantry, and Second Lieutenant

Thomas R. Cornor, 8th Zngineers. They were sentenced
by the court to dismissal, but the President commuted
their sentences to loss of files (G.C.M.C. 3, War Dept.,
Apr. 13, 1938; G.C....0. 8, .Jar Dept., June 6, 1938).

26. It may be admitted that there is a certain
lack of logic and consistency in the opinions
whicihh have been cited, notably in the opinion of
the Supreme Court in Comuander lLullan's case, in
that they detfine 'mitigation! as a reduction in
the amount of a punishment without a change in
its species, and tlien support as mitigation the
change of a senternce of death to one of confine-
ment, or of a sentence ol dismissal to loss of
files or forfeiture of pvay. If there is any
logical way to reconcile those antinomies, it
would seem to ve on the theory that, as death is
the severest possible punisiment, summum supplicium,
any other punishment whatever is a mitigation of
it. 4As to dismissal, it may likewise be argued
that to an officer a dishonorable expulsion from
his position, his profession, and the .rmy is so
severe a punishment that any sentence permitting
him to retain his commission is a mitigation of
that imposed. flowever, as Justice holmes has
said (The Common Law, p.l):

1% % ¥ The life of tiie law has not
been logic: it hLas been experience,
* 3% %0

Applying that pragmatic test, there can vbe no
doubt that, for the reasons ably set by the
Attorney General (10ps. Atty. Gen. 328-330,
ante, par 20, this opinion) it has worked well
tor the President to have the right to change
senterces of death or dismissal into milder
forms of punishment."

From the foregoing it is manifest that the word "mitigate"
has not always received in the cdministration of military justice
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the restitcted, technical interpretation applied to ik in the Delph

case and this is particularly true in cases involving sentences

of death and dismissal requiring the President's confirmation. In

~-this connection it is appropriate to refer to the Mullan opinion

of the United States Supreme Court quoted in the Lelgh case, while

as suggested by the Board of Review the conclusion of. the court in the
Mullan case may lack certain logic and consistency, it nevertheless
clearly demonstrated the fact that "mitigation' is a word of large
import and that it has been used as a term which includes both the power
to "mitigate" (to reduce in quantity or quality the same species of
punishment) and the power to "commute® (to substitute a different specles
of punishment), It is the belief of the Board of Review (sitting in the
European Theater of Operations) that in applying the first paragraph of
AW 50 to the "commanding general of the Army in the field", in the
exercise of his authority under Articles of War 48, 49 and 50 that the
word "mitigate® should be given this plenary meaninge -

The above inierpretatlon of “nutlgate" is wholly con81stent
with and receives substantial support from the overall authorlty
granted by Congress to "the comuanding general of the Army in the field®
in time of war. He is authorized to confirm and execute death sentences
in cases of persons convicted of murder, rape, mutiny, desertion or as
spies (AW 48§ With respect to other offenses for which the death sentence
may be imposed he may, when empowered by the President

"approve or confirm and commute (but not approve
or confirm without commuting), mitigate or remit, -
and then order executed as commted, mitigated
or remitted® (AW 50). .

This extraordinary authorlty virtually substitutes the "command-
ing general of the Army in the field" for the President in time.of war
within the general's theateér of operations. In the exercise by the
. com.anding general of the power thus granted him by Congress, (when
authorized by the President) to commute sentences to sentences of lesser
severity in all cases where the death sentence may be imposed, he exercises
a dlscretionary power of determining new (cammuted) centences. It is
hardly reasonable to believe that after vesting this tremendous power
in the commanding general, Congress did not intend likewise to confer
upon him the authority to determine appropriate sentences for those
lesser included offenses which he is particularly authorized to extract
from greater offenses, notwithstanding the absence from par. (a), A 49
. of specific mention of this autnority.

In the instant case the commandlng general

fdid what in terms he undertook to_do; and by
o lessening the severe penalty of [aeath

- - approvel by the [;eviewing authoritiz reduced
and diminished, and therefore mitigated
the sentence which he was [EEqnired to fix
and determine for the lesser included offense
which he_was authorize§7 to confirm against
[accused/" (Mullan v: United States, supra).

i . -]12- ‘ : A 46 16 )
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‘n exercising the power to "mitigate" given him by the first paragraph
of AW 50 he applied to the lesser included offense (assault with intent
to commit rape) which he segregated from the greater offense (rape) the
appropriate authorized punishment. The sentence of death as applied

to the lesser included offense was, of course, illegal. In the exercise
of his power tob"mitigate" he, in legal effect, replaced this void
sentence with a legal sentence., Ordinarily the exercise of the power

to "mitigate" a sentence assumes that the sentence "mitigated" is a legal
sentence, but it is not an unreasonable extention of the meaning of the
word "mitigate™ to include within its sphere of action the adjustment
necessary to imdose a sentence which is 1egally applicable to the lesser
included offense, The confirming authority is of course, bound by the .
Tab%i of)Maximum Punishments in cases of enlised men (MCY 1928, per.lOic,
p.96~101

Regardless of the language used by the confirming autherity
in his action in the instant case his purpose and intention are clear. .
Fhe fact that he declared he Ycommuted" the sentence when he in fact
"mltigated“ the sentence under the authority of the first paragraph of
&N 50 is entirely immaterial, Such refinement of language is neither
expected nor is it necessary when intention is otherwise manifest.

The conclusion herein reached finds support in analogous action
of the President of the United States (GCMO No. 180 War Department, 3

August 1943, CM 233543, MgFarland, 20 BR 15; GCMD 234 War Department
15 Sept. 1943 CM Wintersi.

b. The charge sheet shows accused is 30 years eight months of age,
that Le was inducted at New Orleans, Iouisiana, 11 January 1943, to-
serve for the duration of the war plus six months and that he had no
prior service.

7. The court was legally constituted and had jurisdiction of the
person and offenses. No errors injuriously affecting the substantial-
rights of the accused were committed during the trial, which have not
been corrected by the action of the confirming authority., The Board of
Review is of the opinion that the record of trial is legally sufficient

to support the findings of guilty to the extent the same were approved
by the confirming authority, and the sentsnce as fixzd and determined by the
.confirming authority.

8. Confinement in a penitentiary is authorized for the crime of
assault with intent to commit rape by AW 42 and Sec.276, Federal Criminal
Code (18 USCA 455). The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of wnfinement is authorized (Cir.229,
WD, $ Juno 194L, Sed.II, pnrs.lb e

{ Judge Advecate
LAG ittt Aty Loy Judge Advocate

Zaird T olfatns fosies revosta.
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) lst Ind, , o
War Department, Branch Office of TheiJudge Advocate General with the
Buropean Theater of Operations. DEC 1 44 T0: Commanding
General, Zuropean Theater of Operatlons, APO 8 U.S. Army.

*

1. In the case of Private ALBERT A. mom:a (38378388), 3398th
Quartermaster Truck Company, attention is invited to the foregoing
holding of the Board of Review that the record of trial is legally
sufficient to support the findings of guilty, as approved, and the
sentence as fixed and determined by you; which holding is hereby |
approved. Under the provisions of Article of War 50%, you now have
authority to order execution of the sentence.

2. ‘hen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is CM ETO
4616, For convenience of reference please place that number in
brackets at the end of the order: (CM ETO 4616),

/174, ¢. werEm
Brigadier General, United States Army,
Assistant Judge Advocate General.

(Sentence as commuted ordered executed, GCMO 140, ETO, 17 Dec 1944)
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Branch Office of The Judge Advocate Generel - (159)
with the
European Theater of Operations
APO 887

25 NOY 1944

CM ETO 4619

UNITED STATES

Captein WALTER P. TRAUB,
(0-377697), 22nd Infantry

1.

4TH INFANTRY DIVISION

Trial by GCM, convened at Leslandes,
France, 15 August 1944, and at Spa,
Belgium, 12 October 1944. Sentence:
Dismissal.

A\

N N St e Sl en

HOLDING by BOAED COF EEVIEW NO. 1
RITER, SARGENT and STEVENS, JUDGE ADVOCATES

* The record of triel in the case of the officer rnsmed sbove has

been examined by the Board of Review and the Board submits this, ite
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Opera-

tions.

2.

Accused was tried upon the following charges and specifications:

CHARGE I: Violation of the 85th Article of War,

Specification: In that Captain Walter P. Traub, 22nd Infantry,
was at southeast Cherbourg, Frence, on or about 25 June 1944,
found drunk while on duty as Company Commander cf Company "EV,
22nd Infantry,

CHARGE IIs Violation of the 96th Article of War,

Specifications In that # % # having received a lawful order

- from Major Earl W, Edwards, 22nd Infantry, Commsnding Officer
of Second Battalion, 22nd Infentry, to have no drinking of
wine, cider, or other intoxicante by any member of the
command, the said Major Earl W. Edwards being in the execution
of his office, did, at southeast Cherbourg, I-‘rance, on or
about 25 June 191.4, fall to obey the same,

4615
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He pleaded not guilty to and was found guilty of both charges and their
specifi: -iilons, No evidence of previous convictions was introduced. He
was sen:~vced to be dismissed the service and to forfelt all pay and al-
lowances due or to become due., The reviewing authority, the Commanding
General, 4th Infantry Division, approved the sentence and forwarded the
record of trisl for action under Article of War 48, The confirming
authority, the Commanding General, BEuropean Theater of Operations, con-
firmed the sentence, though deplorably inadequate punishment for the
grave militery offenses of which accused was found guilty, but remitted
that portion thereof adjudging forfeiture of all pay and allowances due
or to become dque, and withheld the order directing the execution of the
sentence pursusnt to Article of War 502,

3. Evidence for the prosecution summerizes as follows:

On 25 June 1944 sccused was commanding officer of Compeany E,
2nd Battalion, 22nd Infantry, which command he had held for approximately
ten days prior to that date (R5,9). The battalion, located about four
miles southeast of Cherbourg (Pros. Ex A), attacked toward the coast east
of that town and many prisoners were taken. Upon reaching the coast, it
proceeded to felean out" the esstwsrd area, of vhich'was assigned to
Company E, for its pert in the operation (R5). Although some elements
of the battalion had encountered heavy combat engagements for several days
prior to 25 June (Pros.Ex,B), the same was not true as to Compeny E
(R7,10), which was in battelion reserve, acting largely in a defensive
capa.;ity, and encountered only sporadic sniper fire on that day (R7;Pros,
Ex.B). :

About 2000 hours Major Earl W, Edwards, commandirg officer of
the 2nd Battalion, 22nd Infantry, accompenied accused to his company area
for the purposs of approving it and noticed some of the men drinking
cider or a similar beverage from a tottle, He asked sccused if the men
were drinking in the company command post and accused replied "no, they
shouldn't be", Major Edwards (since promoted to Lieutenant Colomel), tes-
tifled that he stated that it looked as if they were and directed

"if they were to irmmediately have it stopped throughout
his (accused's) compeny, He sald 'all right! and I left
hin® (R5,8), '

Major Edwards on numerocus occasions prior to this incident ordered that
when in contact with the enemy, no men, including accused, were to drink
intoxicating beverages, and discussed the matter at several meetings
attended by company cormanders or their representatives., Wide publicity
was given to such orders. (R6,7,10;Pros.Ex.i). There was no evidence
that accused was specifically informed of the order (R7,12).

Accused, who in the late afternoon had commenced drinking cognac
from a full quart bottle, contirued

4619
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“tgking a drink every few minutes, He kept stegger-
ing and nearly fell once or twlice and he couldn't put
his foot on his shovel to dig his foxhole., He finally
fell and went to sleep there, ¥ # % All of his actions
took place in plain v* w of the company, * * #* At the
time he passed out he didn't know there was a war on,
* % % His condition was due to excessive drinking of
alcoholic beveragest® (Deposition of First Lieutenant
William L. Camper, Jr., Pros.Ex.A).

About 2200 hours Major Edwards, accompanied by his S-3 officer,

Captain Thomas C. Harrison (R5,9), again visited tke company area for the
purpose of checking for security. He discovered accused "apparently
sleeping" egainst a bank, awakensd him and finally arcused him, but ac-
cused was unable to recognize him or to answer or understand his ques-
tions. After allowing him a few minutes in which to awaken (R5), Major
Edwerds renewed his efforts to arouse him (R6). At this time the cog=
nac bottle was nearly empty (Pros.Ex.A). ILieutenant Colonel Edwards

testified:

#By that time I saw that he wasn't going to get in

a condition to talk to me, that he was intoxicated,

# ¥ # He couldn!t talk coherently and couldn't under=-
stand a question, * % % he obviously had no ides of
what I was talking sbout. # % % He hed a bad time
?tg?ding up, % % # His eyes had a wild look to them"
R6).

With the aid of other officers, accused complied with Major Edwerd's
direction to put on hig equipment and eccompanied him and Captaln Harri-
son to the battalion command post., Thence, having been rslieved of his
comnand at Major Edwards'!' order, accused was taken in a Jeep to the re-
gimental command post by the battalion S-2 officer, First Lisutenant
Arthur O, Newcomb (R6,12). The testimony of Captain Harrison and Lieut-
enant Newcomb and the deposition of Captain Jemes B. Burnside (Pros,Ex.B)
all of accused's regiment, are in agreement with the Edwards testimony
and the Camper deposition that accused was drunk, based upon the following
manifestations: he experienced great difficulty in arising end stumbled
when he did arise; he was able to walk, but not straight (R11l); when en-
deavoring to enter the jeep at the battalion cormand post, "he missed it
by two or three feet"; the odor of alcohol was discernible on his breath
(R13); his speech was thick (Pros.Ex.B); he was not in a fit condition

to command troops at the time (R6,13;Pros.Exs.i,B.). There was evidence
that his physical condition before the time in question was normal (R7,11,
13), although Captain Burmside deposed that he did not believe accused
fever became acclimated to combat® and that "he reacted slowly and hesi-
tantly® (Pros.Ex.B). Lieutenant Colonel Edwards testified that accused
had been "pretty nervous® several days before the incident, as a result of

— i
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the "beating" he "had taken" up on the hill, Witness worried asbout it,
but not sufficiently to cause him to relieve accused of his command
(R8). There was some testimony that combat fatigue might have contri-
buted to his condition (R11,14).

4. Evidence for the defense was, in summary, as follows:

(a) Lieutenant Colonel John F. Ruggles textified that during
the official investigation of the case conducted by him, Lieutenant
Camper, in snswer to a question by accused whether accused wes under the
ipfluence of liquor on the evening in question, stated that accused had
?een)drinking at the time, but did not state whether or not he was drunk

R18),

Deposition testimony of Lieutenant Colonel Thomas A. Kenan,
regimental S-3 officer (Def.Ex.l), and of Major David S, Moon, regimental
S-2 officer (Def.Ex.2), showed that in their opinion accused, while at the
regimental command post about midnight on 25 June 1944, was oriented as
to time and place, spoke coherently, was normal in gait and carriage and
that they detected no odor of alcohol on his breath., Both witnesses ex=
plained that they were engaged in other duties when they talked to him
and nelther deposition negatived the possibility of his being under the
influence of alcohol at the time mentioned.

(b) Accused who acted as his own defense counsel throughout the
trial, stated that he was fully aware of his rights as a witness in his
own behalf and elected to testify as such (R19)., In his testimony he re-
viewed his military service and summarized the events of the week pre-
ceding 25 June, during which he was engaged in an attack northward end
also on an outpost mission, when his company received enemy shelling,

On one occasion a shell fell near him and blew him through the doorway

and against the wall of a dugout. He estimated that during this week

he had approximately 15 hours sleep, On the mornming of 25 June his
company was one of the attacking companies but wes not very heavily en-
gaged. About 1600 hours a mobile reserve was established and accused
commenced drinking cognac (R19-20), He consumed eight drinks between that
time and about 2130 hours. Because of his exhaustion he decided to sleep
on the ground rather than in a foxhole, His next recollectlon was of
being at the battalion command post, after which he wes in full possession
of his senses and remembered the ensuing events in detail., He did not be-
lieve he was drunk and was confident of his ability to receive and execute
orders, He attributed his apparent disorientation upon being awakened by
Major Edwards to his lack of sleep and the fact that he had been "shaken
up pretty well" a few deys before.

He denied having received, during his command of Company E, from
the battalion commander or any staff officer any writien or verbal order
that no member of the command would drink alcoholic Beverages (R21l).
Drinking by other officers in the battalion led accused to believe there
was no such order in effect. He interpreted Major Edwards' order at 2000
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hours on 25 June to "Have them cut it out" as referring to excessive
drinking, When accused returned from his patrol, someone else had been
drinking from the cognac bottle, Lieutenant Camper stated at the investi-
gation, in reply to accused's question whether he was drunk at about 2100
hours, "No; you were feeling pretty good® (R22).

5. The following proc&dural patters merit attention:

(a) Ten members of the court named in the appointing order,
including the law member, were absent from the first session of the court,
which was held on 15 August 1944 (R2). The reason stated for the absence
of the Iaw member is "Excused, V.0.C.G." Although the practice of showing
the law member as excused by verbal orders of the Commanding General, with-
out stating a valid reason for his absence, is not approved (Par.III,1,Mil-
itary Justice Circular No.8,10 October 1944, - Branch Office of the Judge
Advocate General with the Buropean Theater of Operations), it does not ap-
‘peer that accused's substantial rights were injuriously affected by the
irregularity (Cf: MCM, 1928, par. 38c,p.28). After adjournment pursuant
to a continuance of the trial granted upon motion of the defense, the
court reconvened on 12 October 1944. Two of the six members who were pre-
sent at the first session were absent from the second session and five
previously absent members were present at the second session., Two other
of the six members who were present at the first session were excused,
one at his own suggestion and the other upon peremptory challenge by the
defense (R16)., This left only two of the original members present at the
second session, Accused was accorded full rights to challenge all members
of the court (R16) and after the granting of the challenge mentioned,
stated that he was satisfied to be tried by the court as then comstituted.
The record of the proceedings of 15 August 1944 was thereupon read to the
new members (R17), and it may be assumed that the original members' recol-
lection was refreshed by such reading. Under the circumstances, it does
not appear that any substantial rights of accused were injuriously affected
(cfs MCM,1928,par.38b,p.28).

(b)  Although the detailing and employment of defense counsel
separate from accused 1s clearly contemplated by Articles of War 11 and 17
(see MCM,1928,pars.43-45,pp.33-35), there is no prohibition against accused
acting as his own defense counsel, even without the assistance of personnel
detailed as defense counsel by the appointing authority. It clearly appearsd
that accused understood his situation and was competent to conduct his own
defense and to safeguard his own rights, Cases may arise where an accused
officer, by reason of his necessary familiarity with the facts of his owm
case, 1s the officer best qualified to act as defense counsel, The right
of an accused at civil law intelligently and understandingly to waive his
privilege under the 6th Amendment to the Federal Constitution "to have
the Assistance of Counsel for his defense" is firmly established (Adams v,
United States, ex.rel., McCann, 317U.S.269,635.Ct.96, and see authorities
cited in USCA,Constitution Am.6,notes 325-333,pp.373-379).

{¢) Major Frank C. Castagneto, Assistant Adjutant General of
the 4th Infantry Division, by command of the division commander, referred
the case to the trial judge advocate for trlel, RNajor Caatagneéo was duly
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appointed and sat as a member of the court herein at both sessions
(R2,16), In the absence of challenge (R3,16-17) and of indication

of injury to any of accused's substantial rights, this may be regarded
as harmless (CM ETO 4095, Delrs).

6. (a) The findings of guilty of Charge II and its Specification
are fully supported by the testimony of Lieutenant Colonel (then Major)
Edwards that hs gave accused an order substantlally similar to that
alleged, to have drinking of intoxicants stopped throughout his company,
at about 2000 hours on 25 June 194/ and that sccused himself, at the
place alleged, consumed several drinks of cognac within an hour and a
half thereafter (Cf:CM ETO 2867, gowg). Even assuming that the fall-
ure to comply with the order was not willful btub resulted from heedless-
ness, remlssness or forgetfulness, it constituted a vlolation of Article
of War 96 (MCM,1928,par.134b,p.148;par.1528,p.187),

(b) cConvincing testimony of three officers and d epositions of
two other fficers establish that accused was found drunk within the mean-
ing of Article of War 85, at the place and date alleged while on duty as
company commander of Company E, 22nd Infantry (Charge I and Specification).
In his own testimony accused edmitted consuming eight drinks during the
period between approximately 1600 and 2130 hours on 25 Juns, He was dis-
covered at about 2200 hours in an incoherent, disoriented condition, and
by his actions unmistakably manifested that he was in a state of intoxi-
cation #sufficient sensibly to impair the rational and full exercise of
the mental and physical faculties”, which constitutes drunkemness with-
in the meaning of the article (MCM 1928, par.l45, p.160; CM ETO 4184,
Heil; CM ETO 3577, Jenfel), The court was evidently not coavinced by
the evidence that combat exhaustion might have contributed to accused's
condition, In view of the strong evidence in support of the findings,

. there is no occasion to disterb them upon appellate review (CM ETO 1953,
Lewis, and authorities there cited),

7. The charge sheet shows that accused is 26 years of age, was
comaissioned 1 June 1939 and entered upon active duty 5 July 1939, with
date of present rank 8 August 1942, He had no prior service.

8. The court was legally constituted and had jurisdiction of the
person and offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findinga of guilty and the sentencs.

9. Dismissal is mandatory upon conviction of a violation of
Article of War 85 and is authorized upon conviction of a violation of

Article of War 96, ,
// /
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 25 NOV 1944 TO: Command-
ing General, European Theater of Operations, APO 887, U, S. Army.

1. 1In the case of Captain WALTER P. TRAUB (0-377697), 22nd Infan-
try, attention is invited to the foregoing holding of the Board of Review .
that the record of trial is legally sufficient to support the findings of
guilty and the sentence, which holding is hereby approved. Under the
provisions of Article of War 50%, you now have authority to order exscu-
tion of the sentence.

2. When coples of the published order are forwarded tothls office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 4619. For conven-
lence of reference, please place that number in brackets at the end of
the order: (CM ETO 4619).

4

4
7 1
Brigadier General, United Sttté'a Arnv,'
\ Assistant Judge Advocgte General, .

(Sentence ordered executed. GCMO 132, ETO, 13 Dec 1944)
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Branch Office of The Judge Advocate General
with the
Buropean Theater of Operations
APO 887

" BOARD OF REVIEW NO, 2 15 DEC 1944
CM ETO 4622

UNITED STATES 35TH INFANTRY DIVISICN

V. Trial by GCM, convened at Nancy,
France, 6 November 1944. Sentence:
Dishonorable discharge, total for-
feitures, and confinement at hard
labor for thirty years. United
States Disciplinary Barracks, Fort
Leavenworth, Kansas,

Private ALBERT C, TRIPI,
(42022641), Medical Detach-
ment, 137th Infantry

-~

Nas?” Ssat Saes? aetl Seean? sl S vas ot

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named abdve
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 64th Article of War.

Specification: In that Private Albert C. Tripi, Medi-
cal Detachment, 137th Infantry, having received
a lawful order from Major Kenneth J, Gleason,
Medicel Detachment, 137th Infantry, his superior
officer, to report to Company L, 137th Infantry,
in the capacity of Company Aid Man, did at Attil-
loncourt, France, on or about 14 October 1944,
willfully disobey the same. .

He pleaded not guilty to and was found guilty of the Charge and Speci-
ficetion, No evidence of previous convictions was introduced. He was
sentenced to be dlshonorably discharged the service, to forfeit all pay
and allowances due or to become due and to be confined at hard labor,
at such place as the reviewing authority may direct, for thirty years.

4622
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The reviewing authority approved the sentence, designated the
United States Diseciplinary Barracks, Fort Leavenworth, Kansas,
as the place of confinement and forwarded the record of trial
for action pursuant to the provisions of Article of War 50%.,

3. The evidence for the prosecution shows that on 14 October
194/ the Medical Detachment of thse 137th Infantry was located at
Attilloncourt, France, and that Major Kenneth J, Gleason, Medical
.Corps, was the regimental surgeon and commanding officer (R6,7).
The accused was attached to the third battalion section, at Aban- -
court; approximately two miles distant. He was assigned as a
litter bearer and was under Major Gleason's eommand (R7,8). Ac-
cused’'s section sergeant informed him he had been detailed as an
additional aid man to Company "L*, Accused refused to accept this
new assignment and was brought to Regimental Headquartera where
Major Gleason gave him a direct order to "report to Company 'L!
as an aid man" (R7,8,9,12). The accused was further informed that
the order given was "a direct order® and that his fallure to obey -
the same would result in "court-martial charges®™ being preferred .
against him, with a possible penalty of death (R7,9,10), Accused
"went back to the third battalion section, but he didn't go back
to Company 'L' as an aid man" (R8,13). His response to Major
Gleason's order was "that he couldn't do the job" (R8,13), There
- were no obstacles to prevent sccused from going to Company "L®
.a8 the lines of communication were open and a section sergeant was
available to guide him there (313,15§? Accused had received train-
ing as an aild man and litter bearer,it being the same for both :
(r8,13). Asked for an explanation as to the difference in functions
of men performing these duties, Major Gleason replied:

- #The function of a litter-bearer is to go out
and pick up the injured men - the wounded men
off the battlefield and bring them to the aid
station., The function of the company aid man
is to give first-aid treatment to the casual-
tles. In training, the training of the company.
aid men and the litter-bearer are the same, The .
1itter-bearers receive tralning as company aid
men - bandaging and dressings, and the company
aid men receive training as litter-bearers® (R8).

The evidence for the prosecution further establishes that neither of
the assignments is considered more hazardous than the other and that
accused was physically able to perform the duty of aid man as ordered
and assigned (R8,10,13). He was in good health when the order was
given him (R13) and was praofessionally qualified for the job (R10).

_4e -The accused, after belng fully informed, by the court, of
his rights as a witness, elected to be sworn and testified that
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shortly after induction he was sent to Camp Barkley, Texas, and
assigned to the Medical Department, where he received 17 weeoks

of training as a litter beagrer and some training in bandaging
patients (R17)., He did not get along well in hls work and train-
ing "because it was too difficult and hard" (R18). He was later
transferred to another battalion and given an extra three weeks
of training (R18). Thereafter accused was shippsd overseas as a
replacement in May of 1944. He arrived in France in July and
joined the 137th Infantry as a litter bearer with the third batta-
lion., He performed this duty from July until 14 October 1944 (R19).
During part of this period his unit was "in combat®" but accused
never "treated a wounded man" (R19). He told Sergeant Blount, who
originally gave him an order to go out as an aid man, that:

I couldn't do the job because I was scared
of blood and didn't have enough training
and I don't know how to put a bandage on" (R19).

Thereafter accused was taken before Major Gleason who gave him the
direct order indicated. Major Gleason placed him "under arresit
when accused told him that he couldn't do the job. He never asked
accused why he felt he couldn't perform the duty assigned or inquired
about his training and qualifications (R20).

5. Competent evidence of record establishes the giving of the
order in question and the disobedience of same, by accused, as alleged.
Accused told his commanding officer that he "couldn't be an aid man®
because of the fear of facing wounds and blood, He had previously in-
formed his unit sergeant that he was unable "to do the job" because
of the fear of the sight of blood, He refused to explain what he
was afrald of other than he had "a fear of the sight of blood", How-
ever, the testimony reveals that for a period of several months, ac-
cused worked as a litter bearer evacuating wounded and injured men
from combat areas. He unquestionably saw personal injuries,blood and
physical suffering in connection with the duty he was then performing.
The jobs were equally hazardous. N

Winthrop states that "obedience to orders is the vital prin-
ciple of military 1ife", and that the "obligation to obey is one to
be fulfilled without hesitation", adding that, "nothing short of
physical impossibility ordinarily excusing a complete performance®
(Winthrop's Military Law and Precedents - Reprint, 1920, p.571,572).

The accused produced no evidence in support of the defense
that he was psychologically or physically unfit or unable to do the
work which the order directed him to perform., The record contains
evidence to the contrary.

6. The charge sheet shows that accused is 26 years of age, gnd
was inducted into the army, 26 August 1943. M
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7. The court was legally constituted and had jurisdiction

of the person and offense., No errors injuriously affecting the
substantial rights of accused were committed during the trial.

. The Board of Review is of the opinion that the record of trial

is legally sufficient to support the findings of guilty and the
sentence, ,

8. The penalty for willful disobedience of the lawful command
of a superior officer is death or such other punishment as a court-
martial may direct (Article of War 64). Since accused is a general
prisoner who will be returned to an eastern port from overseas,
designation of United States Disciplinary Barracks, Fort Leavenworth,
Kansas, 1s unauthorized and should be changed to Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York (Cir. 210,
WD, 14 Sept.1943, sec.VI, as amended). '

r .
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»

War Department, Branch Office of The Judge Advocate General with
the Europeasn Theater of Operations. 15 DEC 1944 TOs Com-
manding General, 35th Infantry Division APO 35, U. S. Army,

1. In the case of Private ALBERT C. TRIPI, (42022641),
Medical Detachment, 137th Infantry, attention is invited to the~
foregoing holding by the Board of Review that the record of trial
is legally sufficlent to support the findihgs of guilty and the
gsentence, which holding is hereby spproved. Under the provisions
of Article of War 50%, you now have authority to order execution
of the sentence.

2. The United States Disciplinary Barracks, Greenhaven, New
York, as the appropriate institution nearest thé port of debarka-
tion, should be designated in place of the United Statea Discipline
‘ary Barracks, Fort Leavenworth, Kansas. This may be done in the
published court-martial order.

3. When copies of the published order are forwarded to this
office, they should be accompanied by the Pregoing holding and this
indorsement., The file nmumber of the record in this office is CM
ETO 4622, For convenience of reference, please place that number
in brackets at the end of the order: (CM ETO 4622). E

[y 2

Brigadier General, United States Ammy,
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General
. with the
Zuropean Theater of Operations
. APO 887

20 JAN1945

BQGARD COF REVIEV NO. 1

CL ETO 4630

UNITED STATES 90TH INFANTRY DIVISION

Trial by GC, convered at Doncourt,
France, 11 October 1944. Sentence:
Dishonorahl e discharge, total for-
feitures and confinement at hard
labor for life. iastern Branch,
United States Disciplinary Barracks,
Greenhaven, New York.

Ve

Staff Sergeant FRANKLIN W.
SHERA (18071011), Company
C: 357th Infarrt.ry

Nt Vst N Vans Qg s Nt N s

~ HOIDING by BOARD OF REVISN NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review and the Board sub-
mits this, its holding, to the Assistant Judge Advocate General in
charge of the Branch Office of The Ju.dge Advocate General with the
European Theater of Operations. .

2. Accused was tried upon the following Charge and Specifi-
cations ‘

CHARGE: Violation of the 75th Art;i.cle of War.

Specification. - In that Staff Sergeant Franklin
W, Shera, Company C, 357th Infantry, did at
Mgizieres, France, on or about the 9th day
of Octcber 1944, misbehave himself before
the enemy by refusing to lead his squad,
which had then been ordered forward by
First Lieutenant John G. Saxton, Company

- C, 357th Infantry, his commanding of ficer,
to engage with German forces, which forces,
the said squad was then opposing.

' He pleaded not guilty and, all members of the court present at
the time the vote was taken concurring, was found guilty of the 46 3 0
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Charge and Specif ication. No evidence of previous convic-
tions was introduced. All members of the cowrt present at
the time the vote was taken concurring, he was sentenced
to forfeit all pay and allowances due or to become due,
and to be shot to death with musketry. The reviewing auth- |,
ority, the Commrding (eneral, 90th Infantry Division, dis-
approved 0 much of the sentence as ‘sentenced accused to
forfeiture of all pay and allowances due or to become due,
approved the sentence as thus modified, and forwarded the
-record of trial far action under Article of Yar L8. The
confirming authority, the Commanding General, European
Theater of Operations, coniirmed the sentence as approved
and commuted it to dishonorable discharge from the service,
forfeiture of all pey and allowances dwue or to become due,
ard confinement at hard labor for the tem of accused's
natural life, designated the Eastern Branch, United States
Disciplinary Barradcs, Greenhaven, New York, as the place
of confinement, and withheld the order directing execution
of the sentence pursuant to Article of War 503.

3."' The evidence for ihe~prosecution was a3 follows:

' On 8 October 1944, accused was squad leader of the
"first and second squwds combined" (R10,13) of Comparny C,
357th Infartry. The company was holding the left flank of
the battalion front and was in contact with the second batta-
lion in the town of Maizieres, France. The enemy was directly
to its front and in some places nct more than 75 yards away
(R7). That evening First Lieutenant John G. Saxton, C Com
pany's Commanding Officer, received an order to attack at
0800 hpurs the next day (R6,17). At about 0700 hours on 9
October, he communicated the order to Second Lieutenant Ray-
mond E. Springer, Jr., leader of the second platoon (R7,13),
who passed on the information to his squad leaders, including
accwsed(R13-14,15,17). Between 0700 and 0800 hours (R14,17).
at the platoon commnd post, in the presence of Springer and
Capt ain William P, Reckeweg, acting battalion liaison officer, -
Saxton went over the attack order with the platoon leaders,
platoon sergeants and squad leaders, including accused (rR7-8,.
11). The plan of attack had been dramn up by the battalion
35-3 and the battalion commarder. The objective was

mabout 9 ar 10 houses directly in front

of the platoon. To extend our left flank
‘up to make contact with the second batta-
lion, we had to take amd hold these houses.
The battalion order was to. attack with the
second platoon to seize the houses and as
soon as we seized the houses we were 1o
move the third platoon on the left flank.

| N 4630
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making contact with the second batta-
~lion line" (R8).

‘Besides the houses, there were small out buildings and
gardens with vire fences around them. The distance from
the front line to the main body of houses was about 125
‘yards (R7-8). .

. The squad leaders went back to orient,their squads
and Saxton .

"went to the left flank ... that's where
.the tanks which were going to support
us were being held in position +.. to
bring the tank commanders up to show
them their firing position® (R7).

When he returmed to the platoon command post accused met him

and inguired "where I was going to get the mento follow the tanks®
(R7,12). Saxton asked what he meant and accused said his men
refused to go. Saxton asked him if he understood what it meant
to refuse an order. Accused said that "he did and that he was
sticking near his men and would take a eourt-martial before he
would meet the attack". Springer and Captain Reckeweg were pre-
sent and heard this conversation (R7,13,14-15,17). It was not
possible to bring men out of the line and to contact every man

as to why he 'would not go in", because the line had to be held
and an attack was to be made. Saxton asked for the name of

every man who refused to make the attack. Accused replied "that
wasn't necessary that every man refused to go" (R9). Asked on
cross~examination vwhat was the type of terrain, Saxton answered,
"Heavy wire, JAbout 7 feet of heavy wire, sir. It was strong
tactical barbed vire irside .of this mesh wire". As to cover,

he stated "there was very little cover. The approaches were

very channelized to the fencest, )

An wnsuccessful attack was made on these houses the
day before ard "started in" with ten men who made their approach,
met machine gun and rifle fire amd "the platoon withdrew" (R9).
After his conversation with accused, Saxton cormtacted the batta-
lion S~-3 and the battalion commander, who came to the platoon
comard post and gave orders to hold up the attack until "they
got it cleared up" (R10). The proposed attack was not made (Rl),
but its objective was taken without cpposition 10 October 1944 (R16).

L. The defense stated that accused had been informed of
his rights and elected to make a swom statement (R18). Accused
then testified in substance as follows:

CONFIDENTIAL 4530
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He .joined the 90th Division around 1 April 1942
and had been with C Company "this last time" a week (R18).
On 9 Cctober 1944 between 0700 and 0730, Springer "called
the squad together and gave us tle initial order as to what
our oo jective would be", He immediately went to his squad
and told the men what the mission was and "to try and eat a-
breakfast unit before we moved out". The men refused and he
went back to the platoon commard post and told Springer. Vihen
he heard tanks coming up, he told Springer that "someone ought
to contact the tanks and if no one was going to follow they
shouldn't- come up". Saxton and Reckeweg came to the platoon
cormand post around 0800 hours. Saxton did not give him a
direct order (R19) and he never refused to lead his squad on
an attack, but

"when I contacted my men they stated they

wouldn't go and I heard tanks coming, I
ran out to contact the tanks ard I ran
into ILieutenant Saxton. Then I told him

. the men would not follow and I asked him
where he was going to get men to follow
the tanks. He then asked me what I meant
by that. I told him tle men in my squad
would not follow, After that we went to
the platoon CP + « o « M.

His personal reaction was that he felt he

"had to look out for the safety of my men.
If they wouldn't go there was nothing

else for me to do., I was going to stick
with the men amd stand up. for their safety
if I could™,

The strength of his squad was ten men including himself (rR20).

Examination by the court prodwed the following ques-
tions and answers:

"Q. Did you male a statement to Lisubenant
. Saxton to the effect that you would back
up your men if it meant standing court-
martial?
A. No, sir I didn't éxactly say that, I
© Just sald I would stay with my men.

Qe  Your exact wards were that you would

stay with yowr men"
- As Yes, sir.

CONFIDENTIAL
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3. Did lieutenant Saxton tell you vhat
that meant? : »

A. Yes, sir, and I said I would stay with
ny men.

Qe Regardless of the court-martial?
+A. No, sir. I just said I would stay with
© my men" (R21). :

* 5. The trial was held the day after a copy of the charges
was served upon accused., The prosecution explained to the court
that military necessity demanded such procedure and that witne sses
for the prosecution and any the defense might call "are now on the
line", The court was requested by the prosecution to postpone
trial for as much tims as the defense reguired, if it objected.
The defense amnounced that it had no objection, which accused per-
sonally confirmed (R3). In view of the military situation, this
procedure was not improper., There is no irdication that accused
was in any way prejudiced by the promptness with which the trial
followed gervice of charges amd no substantial right of accused
was thereby injuriously affected (Cli ETQ 3475, Blackwell et al).,

6. It was clearly shovn by the prosecution's evidence, as
well as by accused's testimony, that an attack order was given him,
that he refused to carry it out ard made it manifest to his company
commander that instead he would "stay with his men", that he "ran
out to" contact tanks to prevent their advarcing to take part in
the proposed attack and. that while before the enemy, he refused to
lead his squad as alleged. That an attack was not in fact made 1is
not material (CM ETO 2469, Tibi). The gravamen of his offense was
his refusal to lead his squad (CK NATO 1614, larnger). The evidence
supports the findings of guilty in violaticn of Article of Var 75
(cu ETO 4820, Skovan; CM ETO 5359, Young).

7. The charge sheet shows that accused i3 24 years five
months of age ard enlisted at Denver, Colorad, on 24 March 1942
to serve for the duration of the war plus six months. He had no
-prior service,

8. The court was legally constituted and had jurisdiction
of the person and offense, No errors injuriously affecting the
substartiad rights of accused were committed during the trial. The
‘Board of Review is of the opinion that the record of trial 1s legally
sufficient to support the findings of guilty and the sentence as con-
firmed and commuted.

9. The penalty for misbehavior before the .eremy is death or

such other punishment as the court may direct (AW 75). The designa-
tion of tre Eastem Branch, United States Disciplinary Barracks,
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Creenhaven, New York, ss the place of confinement is authorized
(&7 42; Cir.210, ¥D, 14 Sept. 1943, sec.VI, as amended).
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Lar Depa.rtment s Branch Oifice of The éugge Advocate Ceneral with
the Buropean Theater of Operations. JAN 1945 TO: Com~
mending General, Zuropean Theater of Operations, APO 887, U, S,

Army.

1. In the case of Staff Sergeant FRANKLIN V7, SHERA
(18071011 Company C, 357th Infartry, attention is invited to
the forec'omg holding by the Board of Review that the record
of triezl is legally sufficient to support the findings of
gullty and the sentence as confirmed and commuted, which hold-
1ng is hereby approved. Under the provisions of Article of
Tar 50%, you now have authority to order execution of the sen-
tence.

2. Uhen copies of the published order are farwarded
to this office, they should be accompanied by the foregoing
holdirg and this indorsement. The file number of the record
in this office is CGf ETQ 4630, For convenience of reference,
vlease place that number in bradets at the end of the order:

(Ch. ET0 1-;630). |

/
£. C. LcN_IL

Brigadier General, Unlted States Arm‘y" .
Assistant Judge Advocate General.

(Sentence as commuted ordered executed. GCMD 45, ETO, 16 Feb 1945)
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Branch Office of The Judge Advocate’ General (181)

» with the
European Theater of Cperations
AP0 887

BOARD OF REVIEW NO. 1 :

ADVANCE SECTION, COMMUNICATIONS
ZONE, EUROPEAN THEATFR OF OFERATIONS

UNITED STATES

)
)
' ; Trial by GCM, convened at Namr,

Corporal VINSON GIEBS (34541763), Belgium, 4 November 1944. Sentences
Company E, 377th Engineer General) Dishonorable discharge, total for-.
Service Regiment ) feitures and confinement at hard

) labor for life, United States

) Penitentiary, Lewisburg, Pennsylvania,

HOLDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1. | The record of trial in the case of the soldier named above
has been exsmined by the Board of Review,

2, Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War,

Specification: In that Corporal Vinson Gibbs, Compeny
E, 377th Engineer General Service Regiment, did,
at Chacewater, Cornwall, Erngland, on or about 15
July 1944, with malice aforethought, wilfully, de-
liberately, feloniocusly, unlawfully and with pre-
meditation kill one Technician Fourth Grade John
Dickey, Jr., one human being, by shooting him with
a rifle, :

He pleaded not guilty and, three-fourths of the members of the court
present at the time the vote was taken condurring, was found guilty of

the Charge and Specification. No evidence of previcus convictions was
introduced, Three-fourths of the members of the court present at the

time the vote was taken concurring, he was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to be-
come due, and to be confined at hard labor, at such place as the review-
ing authority may direct, for the term of his natural life. The 4 G 4(
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reviewing authority approved the sentence, designated the

United States Penitentiary, Lewisburg, Pennsylvenia, as the

place of confinement, and forwarded the record of trial for action
pursuant to Article of War 50%.

3. The evidence for the prosecution, elicited from witnesses
who were hembers of accused's organization, showed that on 15 July
1944, accused and Technician Fourth Grade John Dickey, Jr. (deceased),
both of Company E, 377th Engineer Generel Service Regiment, were
stationed at Chacewater, Cornwall, England. Their respective tents
were on opposite sides of the camp street and were about 35 yards
apart (R7-8,10,12,16,19-20), Deceased was a little over six feet tall,
weighed about 180 pounds and was taller than accused (R10,14,22-23).
On the night of 15 July Private James R, Smith saw deceased hitting
accused "pretty herd" several times on the back with a lantern. Ac-
cused repeatedly asked deceased to put the lantern down and to "fight
falr® but the latter would not do so and continued to aving at the
former with the implement. Accused "kept backing up" and fell back-
ward, Deceased continued to strike him with the lantern, which was
"torn to pieces" as the result of the blows, and the two men tussled,
Another lantern, similer to the one used, was admitted in evidence
as Def. Ex, 1 (R12-15), Smith and COrporal Willie C. Bruton separated
the two antagonists and took them to their respective tents (R7-9,13).
Accused had no gun at that time (R8,15), and, in Smith's opinion
appeared to be angry because he was struck with the lantern (RlAS.
Bruton testified that accused did not appear to be angry but asked de-
ceased why he hit him (R9).

Smith testified that he then returned to his own tent and
about ten minutes later heard some shots (R13). At another point he
testified that it was two or three minutes later when he heard the
firing (R15), He looked out and saw accused who said

®he had killed him and asked me to go over and pick
him up., Said he was dead and he had put all eight
in him" (R13),

Witness saw deceased 1 on his back between his (deceased's) and
the adjacent tent (R13) and saw accused about 30 yards away (R15).
Bruton testified that he heard shots about thrée mimites after he
returned to his own tent following the altercation (R9).

Private First Class Claude McGairk and Private Joe H., Gordon,
tentmates of deceased, both heard an argument outside their tent that
evening, Deceased then entered, changed from his "OD" uniform into
fatigues, said he was going to the latrine end departed., It was about
11 pm. As deceased walked between his and the next tent toward the
Company D latrine, McGairk and Gordon heard shots, and one of the
bullets "burned" McGeirk's back., He went ocut and saw deceased lying
near the front corner of their tent, In Gordon's opinion deceased took
about five minutes to change his clothes (R10-11,16-18),
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Private Willie Ross, a tentmate of accused, was awakened by
gun fire that evening., Shortly thereafter somecne entered Ross!
tent and hung a on_the center pole. Ross testified "I taken
it to be Gibbs Jaccused/, * * * I wouldn't say for sure®, The
person who entered said "I got me & man and you can go out there
and pick him up", Witness picked up the rifle, smelled of it and
Yhung it back up", It was "werm and freshly fired", Ross then
left the tent and found deceased lying between two tents about 30
yards away. On redirect examination Ross admitted that he made a
statement to the investigating officer on 24 July in which he iden-
tified acoused as the man who entered the tent and made the fore-
going remark (R18-21).

Private Hubert T. Smith, who occupied a tent "next door® to
accused, heard shots that evening, About ten minutes later accused
entered Smith's tent, sat down on the bed and said, “Heavy set, .
/[Smith/ I guese I won't be seeing your suntie". Smith testified
that after the war he planned to marry accused's sisteér and acoused
wes to marry witness' aunt., Smith, on ererss-examination, further
testified thet in his opinion deceased was likeable but

~ "there were just a few things about him like in
chow line he would ergue with the fellows and
tell them to get hack in line once in a while"
(R22-23).

On the same night deceased was exsmined by the regimental
surgeon, Major Charles F, Hanges, Medical Detachment. He was dead
v(:hen ext)!mined and the cause of death was "multiple gunshot wounds®

R21-22 'y

4. For the defense accused, after being warned of his rights,
testified that went to town about 7:30 pm on the evening in question
and consumed seven pints of beer, one bottle of ale and some chips.
After drinking he was "pretty weak", returned to camp about 11 pm and
entered the orderly room, Deceased, who was a cook, then entered and
the charge of quarters "asked him first about getting something ready
. to eat in the morning". Deceased replied that he did not give a damm
about it or trust any man in E Company, and that he did not care
whether or not the men ate on time. Accused told deceased that "there
was no man in E Company gave a damn about him either®, TUp to this
time deceased had said nothing to accused. Accused and deceased
"eussed each other” for about a minute and then went outside where the
latter hit the former with a lantern (R24-27). Accused was unarmed
and did not strike deceased, who continued to swing the lantern., Ac-
cused "kept backing up", finally tripped and fell, and deceased hit
him hard on the back with the lantern, Accused's back was sore for
three days after the incident, He asked deceased to "fight me falr® -
but the latter "just kept swinging the 1light what was left of it®, and
again hit accused. Someone pulled deceased "off", Bruton asked ac-
cused 1f he were hurt and when he replied in the negative, told him to
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go to his tent (R25-27). After he was assisted back to his tent,
accused sat on his bed for a minute and thought he had to go to
the latrine, Before leaving for the latrine he heard deceased 'say-
ing he would try to beat my brains out®. Deceased was "out there
B somewhere!" but accused did not know "how close", Accused loaded his
gun and after spending about two minutes in his tent, took the weapon
and left for the latrine which was in the rear of deceased's tent
which he had to pass on the way. Accused was angry but did not go in
search of deceased, He saw deceased before he reached the latter's
tent, Deceased was the tallest man in the company and accused also
recognized his voice, When accused was about ten yards from deceased,
accused fired his M-l rifle from his hip and "all of them went offf,
He fired because he fearsd deceased "might jump on me again® (R25-26,
28-30), Accused further testified as follows:

"Q. Was he coming toward you?
A, He nmight have been, It was kinda dark and I
was scared and wouldn't take any more chances.
* * »
Q. Who was the taller you or Sergeant Dickey,
A, Sergeant Dickey was about three or four inches
taller" (R26).

7Q, Did he have a gun?
A, I don't know, I couldn't tell in the dark,
* _ * »

Q. Were you afraid of Sergeant Dickey?

A. Yes sir he was a pretty big man,

Q. Did you ask anybody in your tent to go ‘with you
to the latrine?

A, No sgir, Everybody I guess was in bed as far as
I could seen (R29)

nQ, At the time you shot Sergeant Dickey was he doi.ng
anything to you?

A. No sgir, he was too far off,

Q. Was he making any remarks of threat or motions or
anything?

A, He was too far off,

* : * *

Q. I understand at that time Sergeant Dickey did not
meke any threats or sey anything to you as you passed -
by to go to the latrine after you left your tent,

A. No sir, but I saw him standing and maybe he was walke
ing facing me, but I don't lmow whether he was coming
to me or just standing there and so I just shot" (R30).

Accused's rifle had a capacity of eight rounds and it was necessary to
pull the trigger eight times to fire the entire load (R30). Deceased's
body lay between deceased's tent and another, after the shooting (R29).
There had been no trouble between the two men prior to .the incident (830).
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Wellington L. Raney, first sergeant of accused's
company, testified that he had know accused since 12 August 1943 and
that in witness' opinion he was an excellent soldier. His character
was very good and his reputation in the company for truth and vera-
city was good (R31-32). The latrine of Company D which was used by
some of the men of accused's company (E), was behind deceased's tent
and was nearer to accused's tent than was the latrine of Company E,
which was at the end of the street about 20 feet further aleng on
deceased's side of the street (R32-33).

Second Lieutenant David A, Teicher, a platoon commander in ac-
cused's company, testified that according to Army standards he would
grade accused as an "excelleni® soldier and that in witness! opinion
his character and veracity were "satisfactory" (R33-34). Captain
William J, Riddle, who was commanding officer of accused!'s company
at the time of the shooting, testified that in witness' opinion ac-
cused!s efficiencywas "very satisfactory" and his character "good!,
He always carried out orders willingly (R34).

5. McGairk and Gordon, deceasad's tentmates, recalled as wit-
nesges in rebuttal by the prosecution, both testified they did not
hear deceased utter any threats after he left the tent (R35-37).

6. Major Manges, recalled as a witness by the court, testified
that as he recalled, deceased had five gunshot wounds in his chest and
one through his arm (R37).

7. The evidence, including the testimony of accused, clearly
established the fact that he shot and killed deceased at the time and
place alleged. The court, by its findings, resolved any issue of self-
defense against accused. After he was beaten by deceased accused
heard his adversary outside, threatening to beat his brains out., Ac-
cused loaded his gun, left the tent and saw and recognized deceased
who was standing near his own tent. "He walked toward the victim and
shot him at a distance of about ten yarde, He admitted that he did
not know whether deceased was then armed or coming toward him, and
that the victim was at the time, %"too far off" to harm him, He also
admitted that deceased did not say anything to him or threaten him in
any way as accused drew near, The question whether accused acted'ln
' pelf-defense was one of fact for the court's determination and such
determination against accused in this respect was fully supported by
the evidence (CM ETO 1941, Battles; CM ETO 3180, m;).

8. The sole question presented for consideration is whether ac-
cused was guilty of murder or voluntary manslaughter, The following
principles of law are applicables - '

iturder is the unlawful killing of a lman being
with malice aforethought., !Unlawful'means with-
- out legal justification or excuse, ¥ # *
- Among the lesser offenses which may be included
in a particular charge of murder are manslaughter,
certain forms of 4ssault and an attempt to commit 46 4(}

s ENIAL



CONFIDENTIAL

(186) '
marder?® (mM’ 1928’ p&r.lLB, pol&)o

The important element of murder, to wit, "malice afore-
thought® has been analyzed by authorities az follows:

#The term malice, as ordinarily employed in crime
inal law, is a strictly legal term, meaning not
personal spite or hostility but simply the wrong-
ful intent essential to the commission of crime.

- When used, however, in connection with the word
taforethoughtt! or !prepense', in defining the
particular crime of murder, it signifies the same
evil intent, as the result of a determined purpose,
premeditation, deliberation, or hrooding, and
therefore as indicating, in the view of the law, a
malignant or depraved nature, or, as the early
writer, Foster, has expressed it, 'a heart regardless
of social duty, and fatally bent upon mischief'!, The
deliberate purpose need not have been long entertained;.
it is sufficient if 1t exist at the moment of the act.
Malice aforethought is either ‘'express' or 'implied';
‘express, where the intent, - as manifested by previous
ennity, threats, the absence of any or of sufficient
provocation, etc, = 18 to take the 1ife of the particu~
lar person killed, or, since a specific purpose to kill
is not essential to constitute murder, to inflict upon
him some excessive bodily injury which may naturally
result in death; implied, where the intent is to com-
mit a felonious or unlawful act but not to kill or in-
Jure the particular person # # #7 (Finthrop's Military
Law and Precedents Reprint, sec.104l, p.673).

* The distinction betwsen murder and voluntary msnélanghter
18 stated as follows:

."Manslaughter is distinguished from smurder by the ab-
sencs of deliberation and malice aforethought® (1
Wharton's Criminal Law, 12th Ed., sec.423, p.640).

"Manslaughter is unlawful homicide without malice
aforethought and is either voluntary or involuntary®
(mM, 1928, pa-rou9_§, p0165)o

®*At common law a killing ensuing from sudden trans-
port of passion or heat of blood, if upon sudden
‘combat, was also manslaughter, and the statutory
definition of voluntary manslaughter has in some
Jurisdictions been made exprsssly to include a
killing without malice in a sudden fray., However,
a sudden combat is ordinarily conaidered upon the
game footing as other provocations operating to
create such passion as temporar to unseat the
Judgment® (29 CJ, sec,l1l5, p.llzig.
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The applicable rule of law is stated thuss

"If before the homicide was committed, defendant's
passion had cooled or if there was sufficient time
between the provocation and the killing for his
passion to cool, the killing will not be attributed
to the heat of passion but to malice, and will be
murder, although defendant!s passion did not actually
cool, and this principle is in some jurisdictions em-
bodied in express statutory provisions. The question
of cooling time does not arise where there is no ade-~
quate provocation, nor where the entire difficulty is
one' single transaction, nor where the killing is the
result of reflection or deliberation, no matter how
soon it follows the provocation. On the other hand,
the killing need not follow immediately upon the
provocation, and where an Interval occurs, the ques-
tion whether or not it is sufficient for cooling time
must be determined by the circumstances attending each
particuler cass., It is hot necessary that the malice
of defendant be shown by some act of hostility com- °
mitted or threatened bstween the provacation and the
killing. The exercise of thought, contrivance, and
design in the mode of getting the weapon and replac-
ing 1t immediately after the killing, or a temporary
diversion of defendant's mind to some other matter,
or a reasonable time between the provocation and the
killing, both indicate design and malice, rather than
a killing in sudden heat® (29 C.J. sec.l133, p.1147).
(Underscoring supplied).

"Where the fatal encounter did not immediately follow
the provocation, and there is evidence of an outrage
on defendsnt a ghort time before of sufficient moment
to constitute adequate cause, the jury should be in-
structed to consider whether or not defendant had time
to cool his passion before the killing, for if he had
such time the act may have been the result of delibera-
tion, which would be murder and not manslaughter® (30
C.J. 88C.657, p.413).

#Cotling time dependent on eircumstances. Whether there
has been cooling time is eminently a question of fact,
varying with the particular case and with the condition
of the party. There are some provocations which, with
persons of even temperament, lose their power in a few
momsnts; while there sre others which rankle in the
breast for deays and even weeks, producing temporary
insanity. Men's temperaments, also, vary greatly as to
the duration of hot blood; and it must be remembered
that we must determine the question of malice in each
case, not by ths standard of an ideal 'reasonsble man',
but by that of the party to whpm the malice is imputed,
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A man may be chargeable with negligence in not duly
weighing circumstances which would have checked his
passion, or which, when his passion was aroused,
would have caused it more speedily to subside. But
he is not chargeable with malice when he was acting
~wildly and in hot blood. Hence, whether there has
been cooling times, so as to impute to the defendant
malice, 13 to be decided not by an absolute rule,
but by the conditions of each case" (1 Wharton's
Criminal Law, 12th Ed., sec.609, p.821)., (Undersoor=
ing supplieds.

" "In every case of apparently deliberate and unjusti-
fiable killing, the law presumes the existence of
the malice necessary to constitute murder, and de-
volves upon the accused the onus of rebutting
the presumption., In other words, where in the
fact and circumstances of the killing as committed
no defense appears, the accused must show that the
act was elther no crime at all or & crime less than

- murder; otherwise it will bs held to be murder in
lawt {Wlnthrop's military Law and Precedents - Reprint,
p.672)s . .

"It 1s murder, malice being presumed or inferred,
where death is caused by the intentional and unlaw-
ful use of a deadly weapon in a deadly manner pro=-

- vided in all cases that there are no circumstances
serving to mitigate, excuse, or justify the act.
The use of a deadly weapon is not conclusive as to
malice, but the inference of malice therefrom may be
overcome, and wheré the facts and ¢lircumstances of
the killing are in evidence, its (sic) existence of
malice must be determined as a fact from all the
Ov'idence” . (29 C.J. » sec 074’ pp' 1099-1101) .

From the foregoing statements of the principle of léw involved, it
will be seen that there are two methods of spplying the doctrine of
fcooling timets

(a) The "reasonable time® rule: If there is a sufficient period
of time between the provocation and the killing for the accused
to "cool his passions? the killing will be attributed to malice
and will be murder, and the determination of this reasonable .
time is governed by the standard of an ordinary reasonable person.

(b) The "dependent on circumsiances" rules "Cooling time" is to be
determined by the circumstances and conditions of each case
whereby the question of malice is determined not by the standard
of ‘a Breasonable man®" but by the standard of the accused, thereby
allowing consideration of the accused's individual temperament
and of all of the circumstances involved in the killing, 46 4(
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The Board of Review is not required in this case to
adopt one of these rules to the exclusion of the other, In fair-
ness to the accused the Board of Revlew elects to consider the
problem on the bazis of both rules, Under either rule the ques=
tions whether there was a sufficient cooling time and whether
accused acted under heat of passion or with malice, are essentially
issues of fact within the exclusive and peculiar province of the
court (see authorities cited, supra).

In view of the foregoing authorities, it may be assumed
for the purposes of discussion that had accused shot and killed
deceased when he was being beaten by the latter with the lantern,
accused would have heea guilty of voluntary masnslaughter and not
murder (CM ETO 292, Mickles; CM ETO 72, Farley and Jacobs). However,
there is an abundance of competent, substantial evidence equally
sufficlent under either doctrine with respect to "cooling time", to
support the court's finding that accused's passion had in fact
cooled, and that he was not acting under the heat of passion but with
deliberation and malice aforethought when he shot and killed deceased,

(a) Bruton testified that about three minutes elapsed
between the time he returned to his tent and the firing of the shots.
Smith testified at one point that two or three minutes elapsed, and:
at another point that about ten minutes elapsed, between the time wit-
ness returned to his tent and the shooting. Both McGairk and Gordon
testified that deceased changed from ODs"™ to fatigues when he was in
his tent and Gordon estimated that it took deceased about five minutes
~ to effect the changs, Accused estimated that he spent about two min-

utes in his tent before leaving for the latrine. The distance be-
tween the tents of accused and deceased was about 35 yards.

#"Under such a situation the Board of Review cannot
say that the court was not justified in concluding that
a sufficient period (although not proved with mathemati-
cal accuracy) elapsed within which a reasonable man
would cool his passions. A reference to decided cases
in a question of this nature is not very helpful inasmich
as a question of fact for the court is involved. However,
a consideration of cases phere conviction of murder was up-
helgywherein the accused after adequate provocation by de-
ceased, departed to secure a weapon and then returned and
killed deceased, indicates that the court in the instant
case did not act arbitrarily or without substa.ntial evid~
ence to support its conclusion:

Hawking v, State, 25 Ga. 207, 71 Am,Dec. 166:
Defendsnt went 250 yards.

Smith v, State, 103 Ala, 4, 15 South 843
Defendant went 100 yurds.

_ People v. Kerrigan, 147 N.Y. 210, 41 N.E, 494s
Defendant was absent from five to

fifteen minutes. 4 6 4 ( .
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State v, Norrigs, 2 N.C. 429, 1 Am, Dec. 564:
Defendant ran eighty yards and back.

State v, McCants, 28 S.C.L. 384:
Defendant walked 225 yards.

People v. Fogsetti, 95 Pac. (Cal. App.) 384:
Defendant left room, procured pistol
and returned.

- In the foregoing ceses the lntervals of absence
of the accused between the provocation and the killing
were held sufficlent cooling time., Therefore, consider-
ing the time factor alone and applying to accused in the
instent case the standard of an ordinary reasonsble per-
son, the Board of Review is of the opinion that there is
. substantial evidence in the record to sustein the con-
clusion that sufficient time elapsed to allow accused to
cool his passions between the time when he wasstabbed by
deceased and the time when he returned and inflicted the
mortal wound on deceased" (CM ETO 292, Mickles).

(b) The Board of Review is also of the opinion that when
the record is examined within the purview of the "dependent on circum-
stances® rule, it reveals competent and substantial evidence which
fully supported the findings of gullty. Accused testified that he
knew deceased was "out there somewhere" and was threatening to "beat
my brains out", He sat on his bed "a minute", then secured his gun,
loaded 1t, and deliberately went toward the latrine, knowing that to
reach it he had to pass the tent of his assailant whom he had every
reason to belleve was lurking in the vieinity. Outside, he saw and
recognized deceased, walked about two-thirds of the distance between
the two tents, end then cold-bloodedly shot the victim et a distance
of about ten yerds when the latter was not only "too far off" to bharm
accused, but algo did not apeak to accused or threater him in any manner,
Further, there was no indication that deceased was armed, or that he
advanced toward accused., Accused, according to his own admission, fired
the full eight rounds which necessitated his pulling the trigper eight
successive times, Perticularly illuminating was his remark to Ross
after the incident, namely, "I got me a man and you can go out there
and pick him up", . He told Smith that he had killed deceased, that he
had "put all eight in him®, _ :

Tre picture presented is that accused deliberately and vin-
dictively planned to secure his revenge upon deceased with a ruthless
disregard of the consequences. There 18 not only substantial evidence
to support the finding that sufficient time elapsed between the cessa-
tion of the initiel conflict with deceased and the shooting to enable
accused to cool his snger end passion, but also to prove affirmatively
that he scted with malice aforethought when he shot and killed his vie-
tim, The Board of Review. is, therefore, of the opinion that the record
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of trisl is legally sufficient to support the findings of gullty

of murder (CM ETO 292, Mickles; CM ETO 2007, Harris, Jr.; CM 232400,
Thomas (1943), Bull, JAG, vol.II, No. 5, May 1943, sec.,50(1),
pp0187-188)’ 19 B.Ro 6%0 ,

9, The charge sheet shows that accused is 26 years of age and
was inducted 29 January 1943 to serve for the duration of the war plus
six months. <He had no prior service.

10. The court was legally constituted and bad Jjurisdiction of the
person and offense, No errors injuriocusly affecting the substantial
rights of accused were committed during the trisl., The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of gullty and the sentence.

11, The penalty for murder is death or 1life imprisonment as a
court-martial may direct (AW 92). The designation of the United States
Panitentiary, Lewieburg, Pennsylvenia, as the place of confinement is

suthorized (Cir.229, WD, 8 Junev/jét;/;e§.xr, pars.1b(4) and 3b). .
[ ¥ “‘M“/ Judge Advocate

L4
° Wﬂ Judge Advocate
pZ
. WZ ’W Q, Judge Advocate
. -7
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1st Ind.

War Department, Branch Office of The .Tudge Advocate General with
the European Theater of Operations. § gy 194 4z T9: Com-
manding General, Advance Section, Co ons Zone, Zuropean
Theater of 0pera.tion8, APO 113, U. S, Army.

1. In the case of Corporal VINSON GIEBS (34541763),
Company E, 377th Engineer General Service Regiment, attention is
invited to the foregoing holding by the Board of Review that the
record of trial 1s legally sufficient to support the findings of
guilty and the sentence, which holding is hereby approved. Under
the provisions of Article of War 504, you now have anthority t.o
order execution of the sentence.

2. TVhen copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
‘and this Indorsement. The file number of the record in this office
is CM ETO 4640. For convenisnce of refersnce, please place that
number in brackets at the end of the order: (CM ETO 1..649).

4

7 A c. werELL, '
Brigadier General, United States Army,.
Assistant Judge Advocate General, -
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887

BOARD CF REVIEW NO. 1 "5 JAN 1945
CM ETO 4661

UNITED STATES 3D ARMORED DIVISION

Trisl by GCM, convened at

Verviers, Belgium, 19,20,21,22

and 23 Septerber 1944. Serntence:
Dishonorable discharge, total for-
feitures and confinement at hard
labor for 1life. -~ United States
Penitentiary, Lewisburg, Pennsylvania.

‘v‘

Private CHARLES J. DUCOTE
(14010814), Company C,
36th Armored Infantry
Regiment

Nl et e M N el S o NS

HOIDIKG by BOARD CF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge KAdvocates

1. » The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. Accused was tried upon the following charges and specifications:
CHARGE I: Violation of the 92nd Article of War.

Specification: In that Private Charles J. Ducote,
Company C, 36th Armored Infantry Regiment,
did, near Fromentel, Calvaedos, France, on or
sbout 18 August 1944, forecibly and feloniously,
against her will, have carnal knowledge of
Marcelle Marin. - : '

CHARGE II: Violation of the 93rd Article of War.

Specification: In that *.¥ * did, near Fromentel,
Calvacos, France, on or sbout 18 August 1944,

. by force and violence and by putting her in fear,
feloniously take, steal, and carry away from the
person of Marcelle Marin, 100,000 francs, (equiva-
lent to $2,017.50 U. S. aneys, the property of
sae;d Mercelle Marin. '

4661
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CHARGE III: V1olation of the 96th Article of War.

Specification: In that * ¥ % did, near Fromental,
Calvados, France, on or about 18 August 1944,
wrongfully strike larcelle Marin in her face
with his fist.

.

He pleaded not guilty and, all members of the court present at the time
the vote was taken concurring, was found guilty of all charges and
specifications. Evidence was introduced of one previous conviction by
special court-martial for absence without leave for 91 days in violation
of Arficle of War 61. All members of the court present at the time
the vote was taken concurring, he was sentenced to be dighonorably dis-
charged the service, to forfeit all pay and allowances due or to become
due and to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life. The reviewing
authority approved the sentence, designated the United States Peniten-
tiary, Lewisburg, Pennsylvania, as the place of confinement, and for- -
warded the record of trial for action pursuant to Article of War 503%.

3. The evidence presented by the prosecution showed as follows:

On 7 August 1944, while American forces were advancing and the
Germans retreating through France, Madame Marcelle Marin, her husband
and her daughter, Marcelle (hereinafter referred to as "Marcelle"), age
18, all of St. Georges D'Aunay, Calvados, France (R21), were proceeding
as refugees along a road in the vicinity of Broyous, France (R23).
They carried with them 180,000 francs, most of it in a sultcase in a
cart, 11,000 of which belonged to Marcelle and 169,000 to Madame Marin,
money accurmilated from the sale of farm products and animals and from
her husband's pension (R83-84). As a result of their being "machine-
gurmed along the road" the husband was killed and Madame HMarin wounded .
(R85-86). A German ambulance took Madame Marin to a hospital in
Broyous (R23,84) and Marcelle was left with other refugees (R86).
On 11 August Marcelle received from the mayor of St. Hilayre her father's
pocketbook containing "11,000 or so™ in francs. This money was blood-
stained since a chest wound had caused his death and blood had run into
the billfold (R86,87,88). She paid her father's funeral expenses and
transferred all the money, including that contained in the suitcase, to
her person (R88), carrying it in varying denominations in two bags of
blue canvas (R15,16) worn underneath her combination blouse and skirt
(R9). Each bag contained two billfolds - one brown billfold of heavy
leather, another small one contairing her father's permit to drive
vehicles, his identificetion card, evacuation papers and seven cards of
tobacco, another small red one and the fourth a large leather one con-
taining exactly 11,000 franes wrapped up in a piece of newspaper and
tied with a string. The total amount of money in the pocketbooks was
180,000 francs (R15,16). She carried it in this manner "because the SS
were taking things away and I had them on my person" (R16).
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On 18 August she was at the farm of MOns1eur Albert Poussier
in Fromentel where accused and a few other soldiers gathered at sbout
1800 hours. The battle of Fromentel had just been concluded and ac-
cused's organization was bivouacked nearby. The soldiers "were talkin
to civilians, drinking cider and getting eggs, as they usually do" (R66).
A doctor was taking care of wounded (R7). Accused was drinking with
‘comrades (R36) and could speak a little French (R53). He offered
Marcelle coffee and she accompanied him along a path and across some
‘fields (R8,9,40). She went with him "with the intention of getting
coffee and not of getting hurt" (R32). He was armed with a revolver
(R10). After they had gone 300 to 400 meters from the farm, accused
attacked her, forced her to the ground, slapped and hit her with his
hand and lay upon her. She testified in considerable detail regarding
her resistance (R9 41,42-43,04,45,46, 50) and the mammer in which he
pointed his revolver at her (RIO), raised her dress, took off her pants
(R12) and had sexual intercourse with her three times (R13,14,27,28,29,

9,50). Her resistance continued for at least half an hour (R56) and
she feared that he would kill her (R50). During this encounter she
noticed her money bags on the ground, but as soon as she picked them up
accused took them away from her (RlAS and put them in his helmet (R15).
During this struggle, he lost his revolver (R46) and was unsuccessful
in finding it (R31). He returned with her to the farmhouse where he
left her a little before 2200 hours (RR4; Pros.Ex.B), taking her money
with him (R51).

At about 2330 hours the guard at his company area challenged
him, then in the company of Private First Class Joseph Krynicky of the
same organization, noticed nothing peculiar about accused's condition
end allowed them both to pass (R24; Pros.Ex.A). Sergeant Raymond A.
McMullin, of the same company es accused, had sent him at 1700 hours
the same day to Battalion Headquarters with morning reports and, when he
returned to the company area at about 2330 hours, Mcldlin called for him

"and "wanted to know where he was" (R76, 78). Accused related a story of
being captured by two Germans who had a woman with them, of having his
pistol taken away and of his escape (R77). He was not intoxicated but
had been drinking. At accused's request, kclullin felt of his holster
to note that his revolver was gone (R78,80). Meanwhile larcelle re-
ported at the farmhouse how she had been robbed of her money and raped
(R32,52). The following morning she was interviewed in his battalion
area by Captain Samel M. Korn, Medical Corps, Battalion Surgeon, lst
Battalion, 36th Armored Infantry Regiment, to whom she related the
mammer in which she had been assaulted and robbed of & large sum of
money (R57,58) and described how the money was pinned together (R67).

He observed that she had

"external injuries on the right side of the face,
particularly in the right orbital area, surface
around the eyes were swollen, discolored, puffed,
giving appearance of what we call in civilian

-3 - .
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life as a 'black eye'. The rest of her face
was scratched or scratches were distributed
irregularly over the face and some scratches
and scratch marks on her neck" (R63).

First Lieutenant Robert T. Bohme, Headquarters lst Battalion, 36th
Armored Infantry Regiment, was also present, heard her story and noticed
that she had been "very brutally beaten about the face" (R66,68,70).
Her description of the soldier who had attacked her caused him to think
at once of accused. He was then brought before her and she immediately
identified him as her assailant (R32). Upon request, accused produced
his wallet, which was found to contain French franc notes of large
denominations pinned together. lMarcelle claimed the money was hers but
disclaimed the wallet as her property (R59-60,67). A black pocketbook
and its contents, iIncluding the pay record of accused and 5,535 francs
in miscellaneous dencminations was offered and received in evidence,
without objection (R61,62; Pros.Exs.E,E-1 - E-6). Accused was placed
ir arrest in quarters and a few minutes later Lieutenant Bohme saw him
"going through his duffle bag". The officers then exmmined it and found
a "brown" wallet which contained French franc notes of large denominations
pinned together (R67). At the trial Bohme was shown a "tan" pocketbook
and French franc notes totalling 54,385 francs, some in denominations of
5,000, of 1,000 (pinned together), of 1,000 (showing pin marks), of 500
with blocdstained corners, separate batches of 100 %pinned together) and
lesser denominations (R685. He testified that the pocketbook was the
same one found in accused's effects and regarding the money stated:

"I have seen it since at Regimental Headquarters

and Captain Speigelman was holding this evi-

dence and turned it over to Captain Korn - I do

not recall - I would not swear I saw that money

at Fromentel" (R68).

The pocketbook and money were then offered and received in evidence with-
out objection (R69-69a; Pros.Exs.F,F-1).

L. After his rights were explained to him (R89-90), accused elected
to be sworn and testified in substance as follows:

On 18 August 1944 he arrived at his battalion bivouac area in
Fromentel at sbout four o'clock in the afternoon. About 5:30 pm in
accordance with directions of his first sergeant, he took the "daily re-
ports of that day" to the battalion command post. Then, after greeting
some "buddies™ with whom he "shot the bull" for a few minutes, he went
to a farmhouse he had "spotted" (R91). There were soldiers inside and
outside. He sat down at a table in the house with "at least 3 medics".
The owner of the farm sold him a small bottle of cognac (R92-93) and he
"had a couple of drinks out of it - me and the three medics" (R92).
~ Three "young ladies" walked into the house, one of whom he afterwards
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Jearned was named Marcelle Marin. She said "hello" to him and he said
"hello" to her (R93). N

. He described at great length the manner in which he and the
"medics" assisted the "young ladies", including Marcelle, by bandaging
sores on their legs (R94,95§. A man came in who related that he had a

wounded horse outside. Accused told him he would be out in a few

minutes.

"In the meantime, as I turned my head, Miss
Marcelle - the lady that was here today in
Court - had shown up in front of me and had
asked me for coffee'.

He said he would give her some but explained he "™had to go and fix this
horse up which we had been speaking about 10 minutes™. When he started
out the door, Marcelle started to follow him, having misunderstood him
fwhen I said I had to fix a horse up®. So he said to her again in
French:

"I am sorry, but I am not going for coffee
now but I will be right back with you after
if you can wait in the house if you want
to" (R96).

He never saw Marcelle again after that (R97). He described in detail
his ministrations with tape, scissors and iodine to cure the wounded
horse, thereafter returning to the house where he sat down on a bench.

""There were some soldiers there from some
other companies - I did not pay attention
from which Company they were but they were
all happy, laughing, cuddling up" (R98).-

He left at 9:30 pm and, after taking a wrong turn, met Private Joseph
Krynicky, of his organization, to whom he related a story of having been
captured by Germans and his escape, and together they returned to their
bivouac area. He gave McMullin

"the same line of bull that I gave Joseph
Krynicky about the 'heinies' had captured
me and that they had a beautiful girl
with them and he told me to go to bed"
(R100).

When he arrived in his bivouac area on 18 August he had two wallets with

quite a bit of money in them, one "sorta reddish" and the other, dark
brown. In his black wallet he did not carry very much money (R104)
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"and my reason for that is because I had some
of my own money in there - what I mean by my
own money - my own French print - U,S. print"
(R105). . -

He carriedva few French Fills

¢ Malso with this black wallet for my use in
gambling for pastime to pass off time when
, we have a chance™ (R105).
In the browmn wallet he carried quite a bit of money - "I never counted it
out but a fraction of 52 to 58,000 francs™ (R105). He carried the black
wallet "at all times ever since I came overseas" (R105). The brown
billfold he found two weeks before he "pulled into this bivouac area at
Fromentel" laying on the side of the road with "plenty of money in it
and alongside - scattered around" near knocked-out German vehicles and
tanks. He picked up the money and put it in the billfold, but he did
not count it (R106). The evening of 18 August he drank about one-half
a pint of cognac and was sober enough to know what he was doing all that
evening (R}07). He was cross-examined at length by the prosecution
(R108-124). Asked whether he had a German pistol with him when he re-
ported to Sergeant McMullin that night (rR124 , he replied that he "may
have taken it off" (R125), but he did have a pistol with him that night.
He told the sergeant sbout the two Germans and a girl because "everytime
I would go off that way I would tell them a big lie 1like that" and "I
wanted to give a reason for me being away" (R125). He is married and
has two children (R127). When he arrived in France "three and a half
months ago" he had $200 to $300, some of it accumulated from gambling
and the rest from home. He has been with the 3d Armored Division about
one month and 20 days. He gambled extensively (R128) and won "pretty
close to Gne Thousand Dollars". hen he picked up the francs and the
wallet by the side of the road "some of the guys who were around there"
observed it, but "I didn't know their names"™ (R129), nor did he know in
what vicinity in France he was when he picked up the pocketbook (R130).
He estimated he had picked up on the road "Fifty to 53,000 francs -
something like that" (R130-131). He "counted part of it but not all".
There was scattered around there he would say "pretty close to a million
dollars", some pinned together and some not, "piles here and piles there"
with "several bills each tied in big rolls" (R132).

Asked if he would call a thousand dollars a lot of money, he
replied, 'No sir; I call that small change for my part, sir" (R131).

He was in rightful possession of all the money, it was all his, "it is
what I found" except for a thousand dollars he won gambling and ten
dollars he received in pay. He did not win any of the pimmed-together
money gembling or any of the 5,000 franc notes (R133), or the blood-
stained notes, but did win some of the 500 franc notes. TUpon request,
he counted one bundle of money and stated it totalled 5,535 francs and
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7 Reich marks. Shown the "balance of money that was found on you",
accused examined it and stated, "This money was found alongside of the
road in a beat-up half-track" (RlBA) Accused did not know how much
it totalled and, upon request, counted it and announced the amount as
54,385 francs (3135) Accused spent all his life on a farm (R140) and
at the end of the last season was paid off "close to two hundred
'($200.00) but we made money in between on groceries and cattle" (R141),
but "never knew how much I made exactly that year. I never kept account
of anything like that" (R141). He referred to this thousands of dollars
picked up along the road as "chicken feed" "because I used to gamble a
lot and worked in those gambling rooms", although it is true that he
never had more than two thousand dollars at any one time (R141). The
year before he entered the Army he made "around Two Thousand Dollars"
of which amount he won in gambling "around Thirteen Hundred Dollars"”
which left Seven Hundred Dollars from farming (R142). Asked if ‘that
was the most he ever made from farming, he answered: '

"Yes, sir; not all farming - I worked as ﬁoods-
man and odd jobs in between when we had no other
work™ (R142).

. He was positive that all the money - referring to piles already counted -
was his, won gambling and found on the roadside (R143). He was further
extensively questloned regarding people at the farmhouse, the amount he
drank (R145-149) and other matters already fully covered (RlSO 174) .

!

5. As to Charge II and 1ts Specification, robbery 1s defined as

"the taking, with intent to steal, of the per-
sonal property of another, from his person or
in his presence, against his will, by violence
or intimidation" (MCM, 1928, 149f, p.170).

It was clearly shown that Marcelle Marin, at the time and place alleged,
carried on her person approximately 180,000 francs in varying denomina-
tions. This money possessed pecullar or unusual features. IMost of it
was in budnles of notes pimnned together, some of the denomination of

5,000 and some of them stained with blood. The facts that about 60,000
francs in notes fitting this description were found in the possession of
accused, as alleged by Marcelle, a few hours after she was deprived of

her money, and his absurd explanation of his possession thereof, made it
clear beyond any reasonsble doubt that he forcibly took the money from her.
The cruel beating she suffered leaves no doubt regarding the violence used
and all the elements of robbery are fully proved beyond any reasonable
doubt (CM ETO 3677, Bussard; CH ETO 2779, E;x et al; CH ETO 1621, Leatherberry;
Cil ETO 78, Watts).

6. As to Charges I and III and their specifications, the Manual for
Courts-Martial, 1928, defines the elements of the crime of rape as follows:
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"Rape is the unlawful carnal knowledge of
a woman by force and without her consent.

bAny penetration, however slight, of a
woman's genitals is sufficient carnal
knowledge, whether emission occurs or
not. :

The offense may be committed on a female
of any age. _ '

Force and want of consent are indispensable
in rape; but the force involved in the act
of penetration is alone sufficient where
there is in fact no consent.

Mere verbal protestations and a pretense

of reslstance are not sufficient to show

want of consent, and where a woman fails

to take such measures to frustrate the

execution of a man's design as she is able

to, and are called for by the circumstances,
- the inference may be drawn that she did in

fact consent" (MCM, 1928, par.148b, p.165).

The victim's version of the manner in which she was beaten by accused and
forced to submit to sexual intercourse was positively denied by him.
Nevertheless, her accusation was supported by & number of circumstances
shown by the evidence. Her prompt complaint at the farmhouse where ac-
cused left her, the rapidity with which he was brought before her follow-
ing her description of her assallant to his superior officers, his
possession of money clearly shown to be hers, her beaten face - all were
facts from which the court, in the light also of his nonsensical and
egregious explanation, could properly give full credence to her testimony.
There was no physical examination made of the victim's genitals to support
her claim of having been raped. This was not essential to prove accused's
guilt. It is the general rule that a conviction of rape may be sustained
on the uncorroborated testimony of the prosecutrix, even though the
defendant denles the crime, where her testimony is clear and convinecing
(CM ETO 2625, Pridgen). Citing decisions from many jurisdictions, it is
stated in Wharton's Criminal Evidence, Volume 2, Eleventh Edition,

section 916, at pages 1587-1594:

N

"With but few exceptions, the Jurisdictions
which are not controlled by statute adhere: to
the rule that a conviction for rape, or for an
assault with intent to commit rape, may be
sustained on the uncorroborated testimony of
the prosecutrix, This is true. even though the
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defendant denles the crime, or the prosecutrix
is an infant. Her testimony, however, must be
clear and cenvineing.

Some courts have taken the view that the un-

. corroborated testimony of an unchaste prosecutrix
is sufficient to justify a convietion for rape,
and that the same rule prevails where the reputa-
tion of the prosecutrix for chastity and truth is
bad, but other courts hold that waere the chastity
of the prosecutrix is not unimpeachable, corrobora-
tion of her accusation is required to establish
her want of. consent, which is a necessary element
of the offense. Another rule sbout which the
courts are divided relates to cases where the
testimony of the prosecutrix is of a contradictory
nature. Some take the view that when such evi-
dence is of a contradictory nature, or when
applied to the admitted facts in the case her
testimony is not convinecing, she must be cor-
roborated. Others, however, take a different
view., The uncorroborated testimony of the
prosecutrix is Insufficient to justify a con-
viction where her testimony is inherently
improbable or incredible".

It was within the province of the court to believe the victim's testimony
that penetration was effected by accused and that she did not consent to
the same (CM ETO 1899, Hicks). The court's findings under Charges I and
III and their specifications are supported by substantial competent evi-
dence and are final and binding upon appellate review (cu ETO 3709,
Martin, and cases therein cited).

7. The charge sheet shows accused to be 25 years of age. He
enlisted 16 August 1940 at Jackson, Mississippi, to serve for three years.
His period of service is governed by the Service Extension Act of 1941.

He had no prior service.

8. The court was legally constituted and had jurisdiction of the
person and the offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence.

9. The penalty for rape is death or life imprisonment as the court-
martial may direct (AW 92). Confinement in a United States peniten+iary
is authorized upon conviction of the erime of rape by Article of War 42
and section 278 Federal Criminal Code (18 USCA 457), and for robbery by

4661
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section 284, Federal Criminal Code (18 USCA 463). = The designation of
the United States Penitentiary, Lew1sburg, Pennsylvania, as the place
of confinement is proper (Cir.229, WD, 8 Jun 1944, sec.II, pars.l1b(4),

3b).

| /// /4,,

- /J'“ Judge Advocate

'd
Mé@?&-f udge Advocate
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1st Ind.

Har Department, Branch Office of The Jm%a Advocate General with the

European Theater of Operations. JAH] 445 TO: Commanding
General, 3d Armored Division, AP0 253, U. S. Army.

1. In the case of Private CHARLES J, DUCOTE (14Q10814), Company C,
36th Armored Infantry Regiment, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficiernt to support the findings of guilty and the sentence, which
holding is hereby approved. TUnder the provisions of Article of War
50}, you now have authority to order execution of the sentence.

2. Uhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorserent.
The file nusber of the record in this office is Cil ETO 4661. For con-
venience of reference, please place that number in brackets at the end

or the order: (C_. 0 4661) //
_ _ 4

E. C. LcIEIL,
Erigadier General, Unlted States Army, -
Asgistant Judge Advocate General.
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COMMUNICATIONS ZOKE,
EUROPEAN THEATER OF OPERATIONS

UNITED STATES
Ve

Trial by GCM, convened at
ialvern, dorcestershlre, England,
11 October 1944. : Sentences
Dishonorable discharge, total
forfeitures and confinement at
hard labor for three years, .
Federal Reformatory, Chillicothe,
OChio.

Staff Sergeant DERIARD J.
MITCHELL (37419507),
13th Field Hospital .

T e N Nt N Nt Swn St st S Nt? st

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVINS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the fol;ow1ng Charge and Specification:

CHARGE. Violation of the 93rd Article of War.

 Specificatipn: In that Staff Sergeant Bernard J,
Mitchell, Thirteenth Field Hospital, did, at
Ross-on-ilye, Herefordshire, England on or
sbout 5 April 1944, commit the crime of -
sodony, by feloniously and against the order
of nature having carnal cornection per anum
with Norman Davis,

He pleaded not guilty to and was found guilty of the Charge and Speci-
fication. Ko evidence of previous convictions was introduced, He was
sentenced to be dishonorably discharged the service, to forfeit all
pay and allowqpces due-or to become due, and to be confined at hard -

ReolBR | 4685
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labor, at such place as the reviewing authority may direct, for
three years. The revicwing authority approved the sentence,
designated the Federal Reformatory, Chillicothe, Ohio, as the
place of confinenment, and forwarded the record of trial for action
pursuant to Article of War 5Q%. .

' 3. Followfhg arraignment and before pleading the general
issue, defense counsel offered a special plea to the jurisdiction
of the court on the ground that the accused was not "lawfully
called, draited or ordered into, or to duty or for training in,

the said-service® within the meaning of Article of Viar 2. He

asked for a continuance under the provisions of Article of ‘ar 20,

. offering thereby to obtain proof that accused, on or about 17
October 1939, was convicted and sentenced to .a term of three years
in a criminal court at Sioux Lity, Iowa, "as a result of having
fellatio done on him, while drunk, by a 16 year old boy," that he
was first confined in the city jail, later moved to the county

jail and then to the Anamosa State Reformatory where he completed his
sentence with "time off" for good behavior. He stated that accused
was then willihg to testify that during March or April 1942, he

was called before his local draft board in Des Moines, Iowa, where
he gave an account of his conviction of such felony, the charge, .
dates and place of confinement (R5a). Defense counsel maintained
that accused was unlawfully inducted into the military service
through negllgence or oversight of the Selective Service agency
concerned, in violation of Revised Statutes No. 1118, Section I, Act
of Febraury 27, 1877 (19 Stat. 242), 10 U.S.C.A. 622 which declaress

"No person under the age of sixteen years, no
¢ -insane or intoxicated person, no deserter from
°  the military service of the United States, and
no person who has been convicted of a felony .
shall be enlisted or mustered into the military
serv1ce.

The Court denied the plea (R5¢).

The plea was in effect a-plea in bar to shut off trdal
on the merits., It is proper practice, recognized by the Manual
for Courts-Martial: -

#Before passing on a contested special plea

.the court will give each side an opportunity

" to introduce evidence and make an argument.

. A decision on a special plea is a decision :
on an interlocutqry qpestion" (ucu, 19287 par. 4,
P 50"51) .

-2
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while it has been held that it is the duty of the court to hear

all relevant and competent evidence (including accused's testimony,’
if tendered) relative to a plea in bar before deliberating and
passing upon it and that it is a right of the accused to secure

this determination before being compelled to defend on the merits -
(Cit ETO 108, Abrams; C. ET0 110, Bartlett), it is-the opinion of

the Board of Review that no substantial rights of an accused is _
injuriously affected where, as in this instance, the court, before
ruling on the plea, accepts as true the evidence offered in its
support for the purpose of its determination of the validity of the
plea. There was therefore no necessity for a continuance to permit
accused to secure other evidence to support his plea., The question
whether or not accused was illegally inducted was irrelevant to the
issue of his guilt of the offense charged (CM ETO 4820, Skovan, and
authorities therein cited).

In effect, accused was assuring the court that he already
was a convicted sodomist and felon and maintaining that his alleged
illegal induction gave the court no jurisdiction t: punish him for
reverting to his degenerate practice while serving as a soldier with
the army. Justice would be ill served indeed if a &odomist could
thus evade punishment by pleading in bar his former lasciviousness,  In-
this connection, it may be noted that an amendment to the Act cited
by defense counsel authorized the Secretary of wWar, by regulations
or otherwise, to make exceptions with relation to deserters and per—
sons convicted of felonies so that they may enlist or be mustered
into military service (act of 29 July 1941, sec.I, 55 Stat.t06).
However, as already shown, whether an exception was made as to
accused at the time of his indtction was a question the court was
not required to decide. Inasmuch as the plea in bar was bad on its
face as a matter of law, the court's action in denying the same was
proper (CM ETO 2212, Coldiron). :

4. The evidence was undisputed that accused while serving with
the 13th Field Hospital committed the offense of sodomy per anum on
Norman Davis, a mentally defective boy of 18 years at the time and
place alleged (R10,15-16,18; Def. Ex.l) After being advised of
his rights, accused elected to remain silent (R18-19).

5. The charge sheet shows that accused is 30 'ears three months
of age and was inducted 16 June 1952 at Fort Des lioines, Iowa, to
serve for the duration of the war plus- six months. He had no prior
service,

6. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient-to
support the findings of guilty and the sentence. .

- 4685
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7. Conflnenent -in a penitentiery is authorized £or the offense
of sodomy (&7 42; iCi, 1928, par.90a, p.&l; AR6G00-375, 17 May 1943,
par.5d; Uistrict of Columbia Code, secs. 243401 (6‘&015 and 22:107
(6 7) (C.I 171311, Stearne; CM 187221, Sumrall)). As accused is
under 31 years of age and the sentence is not more than ten years,
the des1gnatlon of the Federal Reformatory, Chillicothe Ohio, is
proper (Cir.229, ', & June l9h4, sec,II, par.la(l), 3a ‘ :

Bo ffe ;;;m; .

udge Advocate

Lad & m y—
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lst Ind.

War Department, Branch Officé of The Judge Advocate General with the
European Theatertof Operations. 1 JDEC1944 - T0: Commanding
General, United Kingdom Base, Communications Zone, furopean Theater

, of Operatjons, APO 413, U. S. Army. '

1. In the case of Staff Sergeant BERWNARD J. KITCHELL
(37419507), 13th Field Kospital, attention is invited to the fore~
going i0lding by the Board of Review that the record of trial is
legally sufficdent to support the sentence, which holding is here-
by approved. Under the provisions of irticle of War 503, you now
have authority to order execution of the sentence.

2. . hen copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this office
is C¥ ETO 4685. For convenience of reference, please place that
number in vrackets at the end of the order: (I ETO 4685).

ey

‘ // /E. CoMclEIL, © ~
" Brigadier General, United States Arxy,
Assistant Judge Advocate Genoral,
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Branch Office of The Judge Advocate General . (211)
with the ,
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 2 & 1 4DEC 1944
CM ETO 4686 .

UNIT.ED STATES 4TH INFANTRY DIVISION

v. Trial by GCM, convened at Stavelot,
Belgium, 31 October 1944. Sentence
as to each accused: Dishonorable
discharge, total forfeltures and con-
finement at hard labor for life,
Eastern Branch, United States Disci-
plinary Barracks, Greenhaven, New
York,

Private RAYMOND T. LOREK
(33556812), and Private First
Class J. R. HEIMAN (38543806),
both Company C, 8th Infantry

HOLDING by BOARD OF REVIEW NO, 2 '
VAN EENSCHOTEN, HILL and SLEEFER, Judge Advocates

1. The record of trial in the case of the soldiers named above
has been examined by the Board of Review,

2. " Acoused were tried upon the following Charge and Specifica-
tion: :

- LOREK
CHARGE: Violation of the 58th Article of War,

Specifications In that Private Raymond T, Lorek,
Company C, 8th Infantry, did, near Losheimer-
graben, Belgium, on or about 10 October 1944,
desert the service of the United States by
absenting himself without proper leave from
his organization with intent to avdid hazard-
ous duty, to wit: “an engagement with the .
enemy”, and did remain absent in desertion.

‘until he was apprehended near Hunningen, Bel=
gium, on or about 21 October 1944.

A%

o : HEJIMAN
CHARGE: Violation of the 58th Article of War,

CONFIDENTIAL
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Speciflcation: In that Private first Class

J. R. Heiman, Company C, Sth Infantry, did

near Losheimergraben, Belgium, on or about

10 October 1944, desert the service of the

United States by absenting himself without

proper leave from his organization with in-

tent to avold hazardous duty, to wit: M"an
engagement with the enemy", and did remain

absent in desertion until he was appre-

' hended near Hunningen, Belgium, on or a‘bout .

21 October 1944. .

Each of accused stated in open court that he did not object to a
common triel, Each was accorded the right of one peremptory chale
lenge. Each pleaded not guilty to the Specification but guilty
of absence without leave from on or about 10 October 1944 until

he was apprehended on or about 21 October 1944 and not guilty to
the Charge but guilty of a violation of Article of War 61, Each
was found guilty of his respective Charge and Specification. No
evidence of previous conviction was introduced as to either accused.
Each was sentenced to be dishonorably discherged the service, to
forfeit all pay and allowances due or to become due and to be con-
fined at hard labor at such place as the reviewing authority may
direct for the term of his natural life., The reviewing authority .
approved each sentence, designated Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of con-
finement, and forwarded the record of trialfor action pursuant to
the prmriaions of Article of War 50%.

3. Accuseds' pleas of guilty to the lesser included offense
of absence without leave, in violation of Article of War 61, as well
as competent, uncontradicted evidence adduced upon the trial, es-
tablish unauthorized absence for the period specified; The evidence
further shows that while their company oceupied a poeition at most
300 yards distant from the enemy, subjected to some mortar, artillery
and small arms fire, both accused, with permission, reported to the
battalion medical aid center, five miles to the rear, received treat-
ment for minor non-incapacitating ailments, and were marked for and
ordered back to duty by the medical officer in .charge, Instead of
returning to their company, they remained with other troops stationed
in the vicinity of the ald station from 10 to 21 October when they
were apprehended,

4. Each accused made an unsworn statement in which he denied
that he "at any time intended to desert the service of the United
States" (R15,16). Such intent was not an issue on the trial, The
charge was absence without leave from his organization with intent
to avoid hazardous duty: to wit: "an engagement with the enemy®,
The intent alleged was obvious from the facts proved.

CONFIDENTIAL 4686
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5. Accused Lorek is 20 years of age. He was inducted at
Baltimore, Maryland, 19 February 1943, for theiration of the
war plus six months, He had no prior service.

Accused Heiman is 19 years of age. He was inducted
at Houston, Texas, 29 September 1943, for the duration of the
.war plus six months., He had no prior service. !

6. The court was legally constituted and had jurisdietion
of the persons and offenses. No errors injuriocusly affecting the
. substantial rights of accused were committed during the trial,
The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the
sentence.,

7. The offense of absence without leave to avoid hazerd-
ous duty, in vioclation of Article of War 58, is punishable as a
court-martial may direet ineluding death if committed in time of
war. The designation of Eastern. Branch, United Stated Discipli-
nary Barracks, Greenhaven, New York, is proper (AW 42; Cir, 210,
'“D, 14 S.pt. 1943, Bec.VI, as mnded)o

@&ga«v%ﬂ% e Judge Advocate

Judge Advocate

.fudée Advocate

CONFIDENTIAL 4686
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War Department, Branch Office of The Judge Advocate General with
. the European Theater of Operations, 14DEC &94& TO: Com-
manding General, 4th Infantry Division, APO 4, Army, "

A}

1. In the case of Private RAYMOND T, LOREK (33556812),
and Private First Class J, R. HEIMAN (38543806), both Company C,
8th Infantry, attention is invited to the foregoing holding by »
the Board of Review that the record of trial is legally sufficient
to support the findings of guillty and the sentence, as to each ac-
cused, which holding is hereby approved., Under the provisions of
Article of War 50%, you now have a.uthority to order execution of
the sentonces. :

2, When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement, The file number of the record in this office
is CM ETO 4686, For convenience of reference, please place that

-number in brackets at the end of the order: (CM ETO 4686 .

W

c. McNEIL, 3.
Brigadier General United States Amy,
Assistant Judge Advocate General.,
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Branch Office of The Judge Advocate General (215)
with the
Buropean Theater of Operations
APO 837
BOARD CF REVIEW NO. 1 10 MAR 1945
CM ETO 4691
UNITEb STATES 36TH INFANTRY DIVISION

) .
v. ) Trial by GCM, convened at Headquarters,
' ) 36th Infantry Division, APO 36, U.S.
Private First Class DONALD Army (France), 30 October 1944.
R. KNORR (13049131), , Sentence: Dishonorable discharge
Company I, 142nd Infantry (suspended), total forfeitures and
g confinement at hard lsbor for 20
years, Seine Disciplinary Tralning
) Center.

OPINICN by BOARD CF REVIEW NO, 1
RITER, SHFRMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined in the Branch Office of The Judge Advocate General with the
European Theater of Operations and there found legally insufficient to
support the findings and sentence. The record of trial has now been
examined by the Board of Review and the Board submits this, its opinion,
to the Assgistant Judge Advocate General in charge of said Branch Office.

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation- of the 75th Article of War,

Specification: In that Private Firat Class DONALD
R. KNORR, Company "I", 142nd Infantry, APO 36,
U.S. Army, did, at ELOYES, FRANCE, on or about

* 2 October 1944, run away from his company,
Company "I", 142nd Infantry, which was then
engaged with the enemy, and did not retura
thereto. '

He pleaded not guilty and, two-thirds of the members of the court present
at the time the vote was taken concurring, was found gullty of the

-1
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Specification e:neept the words "ELOYES, FRANCE", substituting therefor
the words "TENDCN, FRANCEM", of the excepted words not gullty, of the
substituted worde guilty, and guilty of the Charge. Evidence was intro-
duced of one previous conviction by .speclal court-martial for absence
without leave for 52 days in violation of Article of War 61. Three-
fourths of the members of, the court present at the time the vote was
teken concurring, he was sentenced to be reduced to the grade of private,
to be dishondrably discharged the service, to forfeit all pay and allow-
ances due or to become due, and to be confined at hard lebor, at such
place as the reviewing authority may direct, for 50 years. The review-
ing suthority approved the sentence but reduced the periocd of confinement
_ to 20-years and suspended the exscution of that portion of the sentence
adjudging dishonorable discharge until the soldier's release from con~
finement, ordered executed the sentence as thus modified, and designated
the Seine Disciplinary Training Center as.the place of confinement.

o The proceedings were published by General Court-Martial Orders
No. 111, Headquarters 36th Infantry Division, APO 36, U.S. Army, 3 Novem-
ber 1944. .

3. The only evidence introduced by the prosecution as proof of the
commlssion by accused of the offense charged against him was as follows.

. - An extract copy of the norning report of Company I 1/2nd Infan-
try, for 11 October 1944 was received in evidence as Pros .Ex.l after defense
counsel stated that the defense had no objection (R6). The form used for
making the extract copy, W.D., 4.G.0. Form No. 1, March 25, 1943, was a
form intended for originsl company morning reports‘. " The following
entries appeared thereon:

"13049131 Knorr, Dognld R Pfe

M8 745 Dy 745 Race W

(NBC) Reasgd to ard Jd Co fr Det of Pnta
7th Army 2 Oct 44 then Dy to AWOL 2 Oct 44
ANOL to Conf 8 Oet 44 then Conf Div stock-
ade 11 Oct 44"

Immediately under the foregoing entries appeared the followings

A TRUE EXTRACT COPY
[Sa.ndwritteg/ Reinhart Hasselbring

_  /handwritten/ EMY
[typed/ REINEART HASSELBRING
- 1st Lt. 1424 Inf.

Pers. O."
(Pres.Ex.1).

At the bottom of the form, on the line for the signature of the offieer
who signs the originsl morning. report appeared the following typewritton
entry:

-2’-
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: 1
"/S/ Reinhart Hasselbring
REINHART HASSELBRING, 1lst Lt Inf"

(Pros.Ex.1).

First Lieutenant Reinhart Hasselbring, personnel officer of the 11+2nd :
Infantry, identified Pros.Ex.l as an extract copy of the morning report
of Company I, 142nd Infantry, dated 11 October 1944. He testified that
he did not sign the extract copy and that his name and the initials "EMI™
had been written thereon by Lieutenant Edward M. Yevids who, on or about
11 October 1944, the date of the morning report, was assistant personnel
officer of the 142nd Infantry. The morning report itself also was
signed by Lieutenant Yevies., The entry in the morning report showing

a change in the status of accused from duty to absence without leave as
of 2 October 1944 was not based on personal knowledge but on the "battle:
casualty morning report® that the company sent down to the personnel
office (R6,7).

4. Accused elected to remain silent (R10). Evidence was intro-
duced by the defense relating to the mental, psychoneuyrotie, and physical
condition of accused (R8-10; Def.Exs.A,B). The prosecution introduced
testimony. in rebuttal of that evidence (R11-14). Def.Ex.A is a mimeo- .
graphed form of psychiatric report filled out and signed by Major (then
Captain) Walter L. Ford, Medieal Corps, division psychiatrist.  He
testified that he emined accused onl3 October and that Def.Ex.A was .
the result of that examination (R11). The space under the mimeographed
words "He states that:" is blank, Then the following ‘statement appea.ra:

"On examination, 13 Oct. 1944, I found the -
following:

This soldier joined the Div. in April and was
in combat about 2 wks in Italy. Was wounded
on 27 May and was in hospitals 3 wks. Has:
been in combat only 4 or 5 days in France.

He tells that he has allways been nervous.
Stated that in combat he becomes tremulous
and 'just can't stend it.'! He left his
unit when he eame under some light shelling".

5. .Article of War 75 provides that
"Any officer or soldier who, before the enemy,
* % % yuns away * # % ghall suffer death or
such other punishment as a court-martial may
direct®. '

The Manual for Courts-Martial, 1928, paragraph 141b, page 156, under the -
heading "Running Away Before The Enemy", contains the following:

-3
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"Proof.- (a) That the accused was serving in
the presence of an enemy; and (b) that he mis-
behaved himgelf by running away™".

There is no evidence in the record of +trial that at the time
accused is slleged to have run away, or at any other time, either the
1/2nd Infantry or Company I, one of its component companies,” was "engaged
with the enemy™ as alleged in the Specification. That part of Def.Ex.A
quoted in parasgraph 4, supra, contains the statement, "He left his unit
when he came under some light shelling®™, If this statement was made
to the division psychiatrist by accused and related to the offense
alleged in the Specification, it constituted an admission agalnst interest
end was therefore admissible in evidence (MM, 1928, par.llib, pp.116-117).
Communications between a e¢lvilian physiclan and patient are not privileged,
nor are statements made by an officer or soldier to a medical officer -
(LM, 1928, par.123¢c, p.132). It does not appear, however, that the
gtatement in question was made to the division psychiatrist by accused.
The informatioen embodied in the statement may well have been obtained by
the division psychlatrist from other sources. Since it is impossible
to determine that the statement was made by accused it would be highly
improper to treat it as an admission. Since there is no evidence in
the record of trial showing where accused or his company was at the tims
he is alleged to have run away, and since it was not proved that accused
did in fact run awey, the finding of gullty of a violation of Article of
War 75 cannot be sustained. ’

6. The averment in the Specification that accused "did * # % on
‘or sbout 2 October 1944 run away from his company * * % and did not re-
~ turn thereto necessarily implies that accused absented himself from his
company without leave. In such case absence without leave under Article
of War 61 may be & lesser included offense of an alleged violation of
Article of War 75 (CM ETO 5114, Acers; CM ETO 4564, Woods). _ The only
evidence introduced to prove that accused sbsented himgelf from his com-
pany without leave was the extract copy of the morning report, of Company
I for 11 October 1944 (Pros.Ex.l). The extract copy was in fact signed
by the assistant persommel officer, who is not an officlal custodian of
the original (CH ETO 5234, Stubinski). The copy was not, therefore,
duly authenticated, Failure by the defense to objeet to the admission
of the copy on the specific ground that it did not appear it was duly
authenticated could properly have been regarded by the court as a waiver
of that objection (MCM, 1928, par.l1l6a, p.120; CH ETO 523/, Stubinski).

It has been held by the Board of Review (sitting in the European
Theater of Operations) that the rule of evidence contained in the Federal
statute providing for the admissibility of writings and records made in
the regular course of business (Act of June 20, 1936, Ch.640, sec.l, 49
Stat. 1561, 28 USCA 695) is applicable in cases before courts-martial

-4 -
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(CM ETO 2185, Nelson; Cif ETO 2481, Newton; CM ETO 4740, Courtney).
The basig for the rule is the probability of the trustworthiness ot
records because they are the routine ‘reflections of the day-to-day acts,
transactions, occurrences,or events of an organization (Palmer v. Hoff-
man, 318 U.S. 109, 87 L.Ed. 645). A morning report is a writing or
record within the meaning of the statute cited (CM ETO 2481, Newton).

At the time the morning report in question was made, it was
the practice in numerous combat organizations operating under combat
conditions to have their morning reports prepared in the unit persommel
section, This practice had become the usual and normal procedure in
recording facts constituting the daily history of the unit involved.

The Commanding General, Eurcpean Theater of Operations, recognized the
military necessity for this practice (Ltr. AG 330.33 Op. JA, 2 Dec 1944)
and issued a directive providing that morning reports of units in the
Theater are to be signed either by the commanding officer of the report-
ing unit, or, in his absence, the officer acting in command, or by the
unit personnel officer (Cir.119, ETOUSA, 12 Dec 1944, sec. IV) The
original morning report in the present case was made by the assistant
personnel officer in the course of discharging the responsibility )
agsumed by the persomnel officer of recording the day-by-day acts,
occurrences, and events of the units served by the personnel section.
The document thus prepared was kept in the personnel office and became
part of the administrative records.of the organization conecerned.

The personnel officer, as official custodian of it, testified
that i1t was the morning report of Company I, 142nd Inrantry,and that
"it was based. on the battle casualty morning report that the company
sent down to the otPice" (R7). The Board of Review is of the opinion
that the original morning report was admissible as a writing or record
made in the regular course of business as provided in the Federal
statute cited above. The extract copy was properly received, since
its defective suthentication as a trus copy was waived. The entries
wore relevant gnd material to the issue of accused's asbsence without
leave, It was for the court to say to what extent the ciroumstances
surrounding the making of the record, including the lack of personal
knowledge by the assistant personnel officer, affected the probative
value of the entries.

The Specification alleges that accused ran away from his com-
pany "and did not return thereto". This 1s equivalent to an allegatien
that at the time tHe Charge was preferred, namely 10 Octeber 194%,: ac-
cused's absence without leave had not been {erminated. It was there-

- fore proper to permit proof that his absence ended on 8 October - an
earlier date of termination than was alleged. The Board of Review 1s
of the opinion that the record of trial is sufficient to sustain a
finding of guilty of the lesser included offense of absence without
leave from 2 October 1944 to 8 October 1944 and the sentence.

-
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6. The charge sheet shows that accused is 21 years of age and
that he enlisted at Shamshin, Pennsylvania, 23 February 1942 for the
duration of the war plus six months., No prior service is shown.

7. The court was legally constituted and had Jurisdietion of the
person and offensa. No érrors affecting the substantial rights of ac-
cused were copmitted during the trial, 'except as hereinbefere indicated.
For the reasons stated, the Board of Review is of the opinion that the
record of trial is legally sufficlent to support only so much of the -
findings of guilty of the Charge and Specification as involves findings
that accused did on 2 Octeber 19/, absent himself without proper leave -
from his company and did remain so absent until 8 October 1944, in
violation of Article offiar 61, and legally sufficient to support the

sentencs, .
%A é ' .Tndge Advocate

. %M K)M Judge Advocata

M%ﬂ%ﬁ.ﬁdy Advocate
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_1st Ind. :

War Department, Branch Office of The Judge Advocate General with the
Buropean Theater of Operations. io B 1945. T0: Commanding
General, Puropean Theater of Operations, 4PO 887, U. S. Army.’ :

1.  Herewith transmitted for your action under Article of War 50},
as amended by the Act of 20 August 1937 (50 Stat. 724; 10 USC 1522) and
as further amended by the Act of 1 Angust 1942 (56 Stat. 732; 10 USC 1522),
is the record of trial in the case of Private First Class DONALD R. ENORR
(13049131), Company I, 1.2nd Infantry.

2. I concur in the opinlon of the Board of Review and, for the
reasons stated therein, recommsnd that the tindings of gullty of the
Charge and Specification, except so much thereof as involves findings
that accused did on 2 October 1944 absent himself without proper leave
from his company and did remain so absent until 8 October 1944 in vio-
lation of Article of War 61, be vacated.

3. In view of the reduction in the grade of the offense of whieh

accused is legally found guilty, it would be appropriate to make some
reduction in the tem of confinement.

4. _Inclosed is a form of action designed to ecarry into effect
the recommendation hereinbefore made. Also inclosed.is a draft GCMO
for nge in promulgating the proposed action. FPlease return the record

of trial with required eopies .of GCMD. /
/) ¥, %m: 7

Brigadier General, United states Lr-y

3 Incls. Assistant Judge Admcate General.
Incl. 1 - Record of Trial . .

Incl. 2 - Form of Action
Incl. 3 - Draft GCID

(Findings vacated in part in accordance with recommendation of )
Assistant Judge Advocate Generel. GCMD 87, ETO, 18 Mar 1945)
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Branch Office of The Judge Advocate General
with the .
European Theater of Operations
APC 887
BOARD OF REVIEW NO. 1 8 FEB 1945
CM ETO 4701 ’
g 3D INFANTRY DIVISION
UNITED STATES ) Trial by GCM, convened at Pozzuoli,"
)  Italy, 4 August 1944. Sentence:
\ D )  Dishonorable discharge, total for-
) feitures and confinement at hard
Private JOHN F. MINNETTO ) labor for life. United States
(32159293), Company L, ) Penitentiary, Lewisburg, Pennsylvania.
15th Infantry ) ‘ \

- HOLDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge advocates

1. The record of trial in the case of fhe soldier named above
has been examined by, the Board of Review,

2, Accused was tried upon the following charges and specifica-
tions: . : :
CHARGE I: Violation of the 58th Article of War.

Specification: In that Private JOHN F. MINNETTO,
Company L, 15th Infantry, did at Statigliano,
Italy, on or about 29 December 1943, desert
the service of the United States, by absent-
ing himself without proper leave, from his
organization, with intent to avoid hazardous
duty, to wit: Combat with the enemy, and did
remain absent in desertion until he was appre-
hended at San Severo, Italy, on or about 19
April 1944,

CHARGE II: Violation of the 96th Article of War,
Specification 1: In that % % % did at San Severo, - .
Italy, on or about 19 April 1944, knowingly 47 81
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and wilfully apply to his own use & benefit,
a United States Army Vehicle, 2% Ton, G.M.C.
of the value of about two thousand six hun~
dred and ten (2610) dollars, property of the
United States, intended for the military
service thereof.

. Specification 2: (Nolle Proseciui)

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was found guilty
of both charges and the specifications thereunder, except Specifica-
tion 2 of Charge II. No ervidence of previous convictions was
introduced. Three-fourths of the menbers of the court present at
the time the vote was taken concurring, he was sentenced to be dis~
honorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor, at such place
as the reviewing authority may direct, for the "remainder® of his
natural 1lifs. The reviewing authority approved the sentence, desig-
nated the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement, directed that accused be confined at NATOUSA
Disciplinary Training Center, Oran, Algeria, pending further orders,
and fggwarded the record of trial for action pursuant to Article of
War 5 .

3.. The undisputed evidence was as follows:

On 28 December 1943, Techniclian Fifth Grade Edward A. Quirk,
mail clerk of Company L, 15th Infantry, was #in the rear with mail in
the kitchen® at Statigliano, Italy, while the company was then "in
the line in the vicinity of Mt. ILungo". Accused "was brought in by
the 1st Sergeant of Service Company" and turned over to Quirk for the
night. The sergeant was to pick him up the following morning and
take him "up" to the company, Quirk conducted accused "upstairs in
the barn to sleep for the night" and told him he would probably go
®*up in the line" in the morning on the trucks. The following morn-
ing Quirk "went to get him up for chow and he wasn't there® (R5-6).
Quirk searched for accused without success and reported his absence
to the mess sergeant "who was in charge”, The 15th Infantry "withdrew
from the line" on 1 January 1944. Quirk continued on duty with
((:ompany L until 20 January 1944, during which time accused was absent

R6-7).

On 19 April 1944 at about 1500 hours, while Private First
Class Carmelo T. Gandolfo, 975th Military Police Company (Aviation),
was on traffic duty at Lucera Road in Foggia, Italy, two "GI vehicles,
2% ton GCM's" approached him. He noticed civilians in each and there-
fore stopped both trucks. The first truck was driven by an American
soldier, of vhom he requested his trip ticket. Two military police
from the 975th Military Police Company came up with their motorcycles
which they parked beside the trucks. The soldier suddenly put his

AL
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truck in gear and "took off®" with the military police in pursuit.
Gandolfo then went to the remaining vehlicle and noticed "four

. faces in the truck®" and "noticed one in the truck which was
Mannetto who started to walk from the vehicle", Gandolfo ordered
him back into the truck and talked to him in Italian (R8). Accused
"wrote his name down as Mario Giovanni" and explained he

’ "was going with the wehicle, he was very poor and
was making twenty dollars for the trip, and that
: it was helping him out. That was what proved he
was with the vehicle., He told me he was a ciyilian,
and he was going to make a few dollars for his fam—
ily. He said his parents were poor people living
in Naples" (R9). -

After questioning also the driver of the truck (later identified by
the defense as Private Israel A. Indictor, 133rd Infantry, 34th
Division (R26; Def.Ex.A), Gandolfo got imto the vehicle and required
him to drive to military police headquarters where he turned both men
over to First Lieutenant Robert H. Gass, 975th Military Police Com-
pany (R8,12-13). Gandolfo saw accused again the following evening

at 2000 hours when the "marshal of the carabiniere % ¥ ¥ was doing
the interrogating®. Accused again gave his name as "Glovanni®, and
Gandolfo first learned he was an American, rather than an Italian
civilian, when the marshal

"asked him a few questions--asked wiere he was
born and he got bawled up and said Auwerica . The
marshal said: Then you can speak English. He
sald yes. That is the first I knew he was a
GI. I asked him if he was & GI and he said yes.
I told him to take my seat. I also said I had
a feeling of punching him in the nose which I
didn't" (R9).

¥hen Gandolfo was asked if he offered accused any promise of gratuity
to pursuade him to give information, the defense objected and asked
that it be allowed to introduce witnesses out of order in behalf of
the defense to show that officers were present at the time of their
questioning (R10).

Pursuant to this request, Captain Lawrence J. Dempsey, 975th
Military Police Company (the provost marshal of San Severo Police
and Prison Officer of the Allied Air Force Air Command Stockade (R22}),
testified as a witness for the defense that accused was brought to
his attention on 20 April 194/ in San Severo when he was brought in
by the military police. Accused signed a "confession" after he was
questioned by the marshal of the carabiniere (R.ll) Captain Dempsey
was not interested because the conversation was in Italian (R12).
Lt, Cass also was called as a defense witness and testified that

CONFIDERTIAL
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accused was brought into his office in the aftermoon on 19 April
194}, after he was "arrested and booked as being a suspect of the
black market case at the time". He questioned accused through

an interpreter, but did not advise him of his rights. Lieutenant
Gass thought he #as a civilian as he spoke perfect Italian (R13).
While Lieutenant Gass was out of the room, he learned accused
was & soldier of the 3d Division and although he was present when
accused signed a statement, he did not warn him of his rights.
Lieutenant Gass placed his signature on the statement, but did not
comprehend its contents as it was written in Italian (R14). He
made no threats and did not offer accused any inducements to sign
it.

The prosecution then offered the statement In evidence.
The defense objected on the ground that Gandolfo had threatened
accused by saying he felt like punching his nose, that accused was
not warned of his rights and that contents of the statement were
"highly prejudicial to this accused" (R15). The court overruled
the objections and the statement was received in evidence (R16;
Pros.Bx.A), the court "reserving the right to disregard any part '
of it to allow the prosecution or defense to make further use of
the document®, The prosecution, the defense and accused stipu-
lated that : ‘

"the document 1s a true and exact translation into
.the English language of the statement which has
Just been accepted in evidence by the court with
the limitation stated by the president, as Exhibit
~'A' for the prosecution" (R16).

" The translaltion reads as follows:

"Terriorial Legion of the C.C.R.R. of Barl Statlion
of San Severo

Report of interrogation of Mennitto Giovanni of -
Emilio and of Cardone Rosa born in North Bergen

New Jersey the lith September 1915 (American soldier
deserter)

On the 20th day of April 1944, at the office of the
American Military Police in San Severo at 2015 hours.

In the presence of Lt, Gass, Officer of the American
Police, Lt. Bair, also officer of the American Police,
1t. Dempsey, Cpl Waterfield, Cpl. Gallavan, PFC
Gandolfo of the Headqwters of the American Police
in San Severo maresciallo maggiore C.C.R.R. Capone
Giovanni, commander of the station of San Severo

and Vice-brigadiere C.C.R.R. of the above generality,

who, questioned, answers: . .
-y ) 47,1
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am & deserter of the 3rd American Division and
with two other American soldiers, of whom one is
named Walter Harvey of the 34th Division, but I do
not know the name of the other, from about three
weeks ago. We have assoclated ourselves with
trading the grain on the blackmarkst. Two civilians
of Palma (Naples) operated with us soldiers. I
specify that we deserters furnished only the two
Anerican motorcars and for each of them we gained
50 thousand lires each trip,/ The two trucks are
stolen, and they were held by two civilians of
Naples of whom I do not know the names.

I, the other two American soldiers and the two
civilians of Palma, who I know only by sight did
four trips of which three from Ordona (Foggia)
and one from S, Martino in Pensilis (Campobasso),
all of Palma (Palma)., I cannot specify how much
was pald for the grain to the sellers.,

Made, read and confirmed.

/s/ John F. Minnetto
/s/ Bobert H Gass 1st Lt
/s/ Lt. Linwood Bair

A TRUE COPY:

/&/ George G Cohn

/t/ GEORGE G. COHN

1st Lt., ISth Infantry | . |
Investigating Officer*(Pros.Ex.A) (Brackets supplied).

The objection of the defense to the~portion of the above translation
in brackets was overruled by the court. .

"~ Gandolfo, recalled by the prosecution, testified that
accused said he would

"help us all he can to round up all these here
.black market offenders ¥ * ®* would show us
that these civilians have other trucks GI put

- away®
and that the ti'ucka ae and Indietor were riding in "belonged to
the civilians* (R17).

On 5 May 1944, Captain John Chollar, Adjutant of ‘the 4th
Field Hospifal, while at the Air Force Stockade in San Severo, was
asked by Orange C. Dickey, Agent, CID, to "swear some soldiers testi-
mony, He obliged by following Dickey to a room in the stockade whers

4701
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- several soldier prieoners (including accused) were brought in,
Dickey told these prisoners that

"under the proper Article of War, I believe

2L, they were not reguired to be forced at
that time to make any sworn statements or any
other kind but if they wished to they could
make it or simply refuse to say anything and
that if they would make a sworn statement there
were no promises of any kind to them, and that
if they refuse to make statements there would
be nothing particularly added to their probable
punishment, or no kind of reprimand" (r19).

Dickey handed the prisoners one at a time "testimonies" each with
several typed coples and Chollar, after he had again "impressed |,
upon them that they could do one of three things % it # swore them
in ¥ # *® ® and as to each prisoner "signed the testimony right

urder him" (R19,24). Shown by the prosecution a document dated

25 April and sworn to 5 May 1944, he identified it as one of the

" "copies of the testimony" referred to. The prosecution then offered
it in evidence. The defense objected, maintained that the statement
was made in return for benefits offered accused "if he would play
ball with the Investigating Officer" and again requested permission
to call a witness out of order in support of this contention. The
prosecution admitted that promlises were made to accused but asserted
that they had nothing to do with the taking of the statement then

of fered (R20)

Dempsey was recalled as a defense witness and testified
that on 21 April 1944 in his office he asked accused if he would
help "break up this ring" in Naples. Accused said he would and
Captain Dempsey replied that he in tarn would help accused "as much
as possible" and

"told them /accused and others not identified/
when we went to Naples they would be free,
that they were entirely on their own and if
they boys were ever brought to trial that any
of our Officer would contact me I would an-
swer in their hehalf during the period they

. worked with me" (R21). .

Accused did cooperate "100%"., Dempsey was not present when accused
signed the statement sworn to on 5 May 1944 and did not promise him
anything if he would sign it (R22). He did, however, promise him he
would, when desired at any later date, make a request on his behalf
for clemency (R23). Besides his duties as pmvost marshal and prison
officer, Captain Dempsey was also the officer in charge of the s ﬁaf
where accused was than held and Controller of the VD Hospital

Severo (R22). S
. by '
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Called as a defense witness, Dickey testified that he
talked with accused and took from him a "pencilled statement® on
25 April 194). Thereafter zccused stated that Ma certain Captain
Dempsey had told him he had power to dismiss the charges against
him®, and that Capt&i.n Derpsey knew of his "knowledge of all these
acts which were going on in Naples, and was desiring to get his
knowledge in ‘the aprrehension of those men" (R2;,25) and promised
. he would drop the charges "in that case" if accused cooperated.
Dickey,replied that he "would appear as a witness in a plea far
clemency or leniency and that is all I am allowed to do". He did
appear for accused as a witness and made » request for &lemency
for his cooperation in *this black market case®. ke heard of the
alleged promises made accused, but it was after the statement was
made and before it was signed and sworn to before Captain Chollar
on 5 May 194;;. Part of accused's cooperation was giving the infor-
mation contained in tnis statement (R25).

Therosecution again offered the statement, the defense
objection was overruled by the court, and it was received in evi-
dence (R26;* Pros.Ex.B). In this statement, 2ccused relates that
he left his organization "near the middle of Januvary 1944% and
describes in detail his "black market® activities in which use
was first made of a "2} ton, G, 6 x 6" truck having "a white
star on the hood®, used on one trip by "Albert, one other GI, .
and myself, along with a fat civillian and a civilian boy® to trans-
port grain from Ordona to Palma, near Naples. The soldiers were
paid 3500 for their work and they "split it equally three ways®,

His second trip for grain was made the first part of April in the
company of*another GI", known to him as "Julle®, and %"the fat man®
and a "civilian kid®. Accused drove. He divided 3500, received for .
their services, with ®*Julie®, On 7 or 8 April he made a third trip
in shich "two 2] ton GMC's® were used. He and "Harvey® (later iden—
tified by the defense as Private Walter J. Harvey, 168th Infartry,
34th Division (R26; Def.Ex.A)), drove one truck and "Hall%, Indictor
and eanother soldier drove the other. The ®"fat man® paid them off

at the rate of $500 for each truck and ®the drivers split it up'.
About 16 April he went on his lasttrip with Earvey, "Hall" and

Indictor after he and Harvey got another ®"truck, RC¥, in San Gennara.
Itwaswhilehe'asrehuning'iththeloadonthistrip{hat'n

got lost znd asked an MP for directions” which resulted in his appre-
hension and arrest. ]

1

L. On behalf of the defense, two documents were offered and
received in evidence without objection (R26; Def.Exs.A,B). Def.
Ed.A purports to be a copy of a letter, with copies of four indorse-
ments thereto added as it progressed through military channels,
from Lieutenant Colonel A. R. Briggs, Senior Public Safety Ofﬁcer,
Foog:l.a Province in Iuncera, to the Provost Larshal, 12 AAF/L'TO LPO
650, in which the conduct of accused, Harvey and Irdictor, is com-
rended for their cooperations in securing the conviction of certain

P © 4701
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black market operators, the case being known as "Romano Mascia and
Others". The purported copy of letter contains the following para-
graph referring to accused, Harvey and Indictor:

. ¥In passing I would also like to mention the
help the soldiers gave in this case. They
have spoken the truth to my officers and at
the Court they gave their evidence in a very
intelligent manner and there was no doubt
that as a result of their testimony that the
men were subsequently sentenced" (Def.Ex.4).

Def.Ex.B is a purported copy of a similarly directed letter from

the same officer setting fotth the names of the defendants at a

trial of the case, referred to in Def.Ex.A, before a Superior Allied
Military Govermnment Court on 10 June 1944, stating the sentences im—
posed and commending "Agent Dickey of your C.I.D. Section®” and "the
willing assistance and co—operation which your department is affording
all my investigating officers".

After h:Ls rights were explained to hm accused elected to
remain silent (R27).

' 5. Regarding the statement of accused made on 20 April 1944
(Pros.Ex.A) at the office of the American military police in San -
Severo, Italy, it was apparent that he was not warned of his rights
befare or during the time he was cuestioned or prior to his signing
the statement. It did not appear that any promises were made to him
or that force or threats were used to induce him to talk or sign the
statement. When Gandolfo discovered that accused, with whom he had
spoken much Italian, was not a civilian as he had pretended, but an
American soldier, he experienced considersble chagrin and felt, as
he expressed it, like "punching him in the nose®. However, it was
evident that this threat resulted from a desire to get over with
accused for deceiving him, not to induce him to talk or sign a state-~
ment.

That part of the stdement in which accused alluded to
himself as a deserter could not properly be considered by the court
as & confession that he absented himself without leave with intent
to _avoid hazardous duty as alleged. Rather it was an indication
that he did not intend to return to the service, which in view of the
offense as charged was no more than an admission that he was absent
without leave. Regardless of the light in which the court considered
his description of himself as a deserter no substantial right of
accused was injuriously affected thereby since it was clearly shown
by the evidence that he éid absent himself from his organization with
intent to avoid haszardous duty as alleged. That part of the statement -
in which accused described his actions in the unlawful use of a
government vehicle was a confession to such use as alleged in Specifi~
cation I of Charge II. 4701
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. It mst appear that the confessicn was voluntary on
the part of the accused. In the discretion of the
court a prima facie showing to this effect may be
required before evidence of the confession itself
is received. No hard and fast rules for determin-
ing whether or not a confession was voluntary are
here prescribed. The matter depends largely on
the speclal circumstances of each case.: The fol-
lowing general principles are, however, applicable.

A confession not voluntarily made must be rejected;
but where the evidence neither indicates the con-
trary pnor suggests further inquiry as to the
circumstances, a confession may be regarded as
bhaving been voluntarily made.

* = *
The fact that the confession was made to a military
superior or to the representative or agent of such
superior will ordinarily be regarded as requiring
further inquiry into the circumstances, particularly
where the case is one of an enlisted man confessing
to a military superior or to the representative or
agie.;xz)of a military superior® (MGI, 1928, par.llia,
Pe e :

¥*Unless otherwise provided by statute, a confession
.otherwise voluntary is not rendered inadmissible
because the accused was mot cautioned before
making it.  As stated by ¥r. Joy, 'A confession
is admissible although it does mot appear that

the prisoner was warned that what he said would

be used against him, or although it appears that
e was not so warned!, and this expresses the

rule upon the subject. And even though the
person confessing is in the custody of police
officers, or umnder arrest, at the time the con-
fession is made, the rule is the same® (2 Wharton's
Crim:;nal Bvidence, 11th ed., sec.627, pp.l1049-
1050).

"~ The Board of Review has repeatedly held that the fact that an accused
was not warned of his rights under the 2,th Article of War does not
render the confession involuntary (CH ETO 5584, Yancy, and authorities
therein cited). The evidence disclosed that at the time accused was
apprehended the American military police in San Severo were concerned
with the activities of certain black market operators. The questioning
of accused while he was dressed as a civilian and spoke Italian brought
out the fact that he was an American soldier. The defense was unable

to show either by its cross-examination of Gandolfo or by the tezai,?OGJ )
of Captain Dempsey or Lieutenant Gass that any threats or promis 1

Qe
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were used to induce accused to answer questions or to sign the
statement offered in evidence (R16é; Pros.Ex.A), but indicated,

on the contrary, that it was given voluntarily. The volun-
tariness of the confession was a question of fact for the court,
which is reflected by its admission of the confession in evidence
and the findings of guilty, it determined against accused. In

view of the evidence of voluntariness of the confession, the

Board of Review is of the opinion that it was properly admitted

in evidence, and will not disturb the findings of the court upon
appellate review (CM ETO 5584, Yancy, and authorities therein cited).

6. Regarding the statement of accused originally taken 25
April 1944 @nd signed 5 May 1944, the evidence of defense witnesses
indicated thgt promises were made to him that they would enter
pleas for clemency for him at a subsequent trial in return for his
services in aiding in the apprehension of black market violators.

It was further indicated that he gave the statement as a direct
result of such promises and under the circumstances shown the court
"~ should have sustained the defense objection to its receipt in
evidence (CM ETO 1201, Pheil and authorities therein cited; CM ETO
1,86, cDonald and McCrlmmon) However, no extended discussion of
the law applicable to the statement as takeh from accused is necessary
as, excluding its contents, there was substantial and compelling
evidence of the guilt of accused as charged. An error in receiving
in evidence an extrajudicial confession not voluntarily made, is not
fatal if the evidence of accused's guilt, outside of the confession
is compelling (CM 160986 (1924), Dig.Op. JAG, 1912-1940, sec.395(10),
p.2063; CM ETO 1201, Pheil; and authorities therein cited; Cf: CM
ETO 1693, Allen; CM ETO 3931, Marquez).

7. Disregarding entirely the statement of accused signed 5 May
1944, all the elements of the offense of desertion with intent to
avoid hazardous duty are fully established by competent, substantial
and compelling evidence (CM ETO 3641, Roth; Ci ETO 3473, Ayllon; Cu .
‘ETO 3380, Silberschmidt and cases cited there:!.n). Since Company L

was "in the line®" on 28 December 1944, under the circumstances shown,
1t was without question engaged in "hazardous dnty" within the
meaning of Article of War 28,

8. Excluding the contents of the accused's statement signed 5
May 1944, the evidence showed clearly that on 19 April 1944 accu.sed
and another soldier applied to their own use and benefit a 2% ton
GIC United States Army vehicle as-alleged in violation of Article of
War 96, an offense similar to larceny and for which the same punish-
ment may be imposed (GI ETO 393, Caton and Fikes). %Yhile it was
permissible to charge accused under Article of War 96,.the circumstances
surrounding the use of the govermment wehicle showed that accused and
those associa’ th him in the offense came into its poscession un-
lawfully and /intention of returning the vehicle. Such proof would

701
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have warranted convicting accused of a violation of Article of
War 94 (CM 243287 Poole %19@), 27 B.R. 321, Bull. JAG, June
1944, Vol III, No.6, sec.452 (17), pp.236-237). Although the
prosecution did not establish the value of the vehicle, this was
not necessary since the court without such evidence, could
properly find it had a value in excess of $50 (CM 228274, Small

16 B.R. 1013 CM ETO 393 Caton and Fikes). IRCEa\E
\_‘)tl"’.r', . ok

. 9. The charge sheet shows that accused is 29 years of age and
was-inducted 14 July 1941 at Trenton, New Jersey, for the duration
of the war plus six months, He had no jprior service.

10. The court was legally constituted and had jurisdiction of
the person and offenses, No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is v
legally sufficient to support the findings of guilty ahd the sentence,

11. 'The penalty for desertion committed in time of war is
death or such other punishment as the court~martial may direct
(A% 58). Confinement in a penitentiary is authorized for the
offense of desertion in time of war (AW 42). The same Article of
War authorizes penitentiary confinement upon conviction of two
or more acts or omissions, any of which is punishsble by confine-
ment in a penitentliary., The designation of the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement
is proper (Cir.229, ¥D, 8 Jyne 1944, sec.I], pars.1b(4), 3b).

_ r/d':-#- /% Judge vAdvoca.te.
M GM Judge Advocate
W Z- m’Zjudge‘ At'ivocat‘.e
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1st Ind.

War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. & FEB1M5 T0: Command-
ing General, 3d Infantry Division, APO 3, U.S. Army.

1. In the case of Private JOHN F. MINNETTO (32159293),
Company L, 15th Infantry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence,
which holding is hereby approved. Under the provisions of Article
of Tar 503, you now have authority to order execution of the
sentence,

2. It was clearly shown by the evidence that accused, follow-
ing promises and inducements made to him by government officials
as regards clemency for the offenses with which he was charged,
gave much assistance to the government in its prosecution and con-
viction of certain black market operators., The sentence and action
thereon indicates that accused has not received any leniency for
his services which were commended as directly responsible for the
government's success in a difficult situation. Under the circum-
stances, it is considered that some action should be taken to redeem
the promises made accused, by a substantial reduction in the period
of confinement.

3. TVhen coplies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement. The file number of the record in this office is
CM ETO 4701. For conwvenience of reference, please place that
number in brackets at the end of the order: (CM ETO 4701).

Brigadier General, United States Army,
" Assistant Judge Advocate General.

1=
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Branch Office of The Judge Advocate General
with the
European Theater of Operaticns
APO 887

BOARD CF REVIEW NO. 1 17 FEB 1945
Cl ETO 4702 '

UNITED STATES 4TH INFANTRY DIVISION

)
' )
v. ) Trial by GCM, convened at Stavelot,
) Belgium, 2 November 1944. Sentence:
Private BEN PETRUSO ) Dishonorgble discharge, total for-
(32218696), Company I, ; © feitures and confinement at hard
8th Infantry lebor for 1ife. Bastern Branch,
’ ) United States Disciplinary Barracks,
) Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO. 1 A
RITER, SHERMAN and STEVENS, Judge Advocates

l. . The record of trial in the case of the soldier naned above has
been examined by the Board of Review.

2. Accused was.tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of War.

Specification: In that Private Ben FPetruso, Company
wIr, 8th Infantry did, near Neuhof, Germany on
or about 7 October 1944, desert the service of
the United States by absenting himself without .
proper leave from his orgsnization with intent
to avoid hagardous duty, to wit: "An imminent
engagement with the enemy", and did remain ab-
sent in desertion until he surrendered himself
near Humnigen, Belgium, on or about 11 October
1944,.

He pleaded not guilty and, three-fourths of the members of the court
present at the time the vote was thken concurring, was found guilty of
the Charge and Specificatich. No evidence of previous convictions was

-1 ' - 4302
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Introdused. Three-fourths of the members of the court present at the
time the vote was taken concurring, he was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to be-
come due, and to be confined et hard labor, at such place as the review-
ing asuthority may direct, for the term of his natural life. The re-
viewing authority approved the sentence, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the place
of confinement, and forwarded the record of trial for action pursuant to
Article of War 50

3. On 7 October 1944 accused was a member of the lst Squad of the
3rd Platoon, Company I, 8th Infantry (R9,10). About 1600 hours on said
date the company. commenced an attack upon the enemy near the town of
Neuhof, Germany. The company's objective was to gain anarea of high
ground 1,000 yards northwest of the town (R5,7). The Germans countered
with a mortar barrage which wounded eight or nine men of the 3rd Platoon
(R5).  Accused sustained lacerated wounds on his right shoulder and
back (R12,13). He left the line of advance and reported to the battalior
aid station (R10,12). Captain Malter Salatich, Medical Corps, in charge
~of the aid sta.tion, treated the wounds with anlfanilimide powder and
sterile dreesing. ~ He pronounced the wounds as nondissbling and directed
accused to return to the company for duty (R12,13). Instead of return-
ing to the company, he went to the lst Battalion area and remained thero
until 11 October, when he returned to the company (R5,7). In the
Interim, Company I was subjected to the heaviest counter attack exper-
lenced 'by it since it landed on the Eurocpean oontinent, wherein 1t sus-
taired heavy casuslties (R5,8 9,11,12)

4. Acoused, as a witness in hia omn behalf, testified that while
in England prior to "D" day his back commenced to pain him; that after
landing in France his back troubled him to the extent that he was unable
to dig more than shallow foxholes; that on 22 July he was hit with
shrapnel and was thereafter hospitalized in England. During his hospi-
tal tour his back was treated without benefit. He was returned to hias
company in France and his back contimied to disable him from doing heavy
work., He asserted he made frequent complaints to his company officers
and medical officers but received no consideration; on 7 October his
back was particularly painful and he was unable to "dig in"; after he
was treated he could only partially ralse his right arm and he "was so
bad he could hardly walk and had to take half steps”. Ee went to the
lst Battalion area where he lived in a nearby house with ‘other soldiers.
At the end ‘of three - dws he "felt well enough and went back to the com-
pany" (R16-20).

5. Assuming that proof of physical disablement of an accnaed to
the extent he 1s unsble to perform his duties is a defense to the instant
charge,the c¢ourt by its £inding resolved this issue a.ga.inat Petruso.

Such £inding is binding on eppellate review (CM ETO 1663, lson; CM ETO
1693, Allen; CM ETO 4095, Delre).

2 .
CONFIDE TlAL 4702



CONFIDENTIA _
(237)

6. The evidence presents a perfect pattern of the offense of
absence without leave with intent to avold hagardous duty. The accused
suffered superficial minor wounds which were pronounced nondisabling.

He legitimately appeared at the aid station for treatment. With full
knowledge that his unit was= engaged in sn attack on the enemy, he
avalled himself of the oppprtunity thus afforded him to avold further
hazards of battle. For three days he remained in comparative safety
while his fellow soldiers faced the greatest of battle dangers. When
the attack was over he conveniently returned to his command. The charge
against’ him was fully sustained (CM ETO 4570, Hawking; CM ETO 4701, Mimmetto).

7. The chsrge sheet shows that accused is 29 years of age. He
was inducted 21 February 1942 at Camp Upton, New York. No prior service
is shom.

8. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record is legally sufficient to support the
findings of, gullty and the sentence.

9. The penalty for desertion in time of war is death or such
other punishment as the court-martial may direct (AW 58). The desig-
nation of the Bastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement is authorized (Cir.

210, WD, 14 Sep 1943, sec.VI, as mend:d).
/' ’

/ Y -
/; M /‘6’ Judge Advocate
;

%A -
0 deatle s Pog Lenorens Judge Advocate

%M Z . @udge‘ Advocate
. 7"
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War Department, Branch Office of The Jud%e Advocate Gpneral with the

European Theater of Operations. APC}7 TO: Commanding
General, 4th Infantry Division, s Ue S Army '

1. In the case of Private BEN PETRUSO (32218696), Company I,
8th Infantry, attention is invited to the foregoing holding by the Board
of Review that the record of trial is legally sufficient to support the
findings of gullty and the sentence, which holding is. hereby approved.
Under the provisions of Article of War 50%, you now have authority to
order execution of the sentence.

2. The accused has been twice wounded. On the day of his absence
he was treated for lacerated wounds of the shoulder and back. He was
told by the doctor to return to his company but instead he went to. a
nearby battalion command post where he remained three ‘days and then re-
ported to his company. The question of whether he had a sacroiliac
ailment is left in doubt. A sentence of life imprisonment does not
appear Justified in this case. .

3. When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file mumber of the record in this office i1s CM ETO 4702. For con-
venience of reference please place tha.t number in brackets at the end

of the order: (CM ETO 4702). '
/ /&, c. Ucm{x.é‘7

Brigadier General, United States Army,
Asgistant Judge Advocate General.




~ CONFIDENTIAL

Branch Uffice of The Judge advocale General. (239)
with the ]
European Theater of Operations
APO 887

BOAED OF REVIEW NO. 1 92 DEG 1944
CM ETO 4704 ’
LOIRE SECTION, CONMUNICATIONS

ZONE, EUROPEAN THEATER OF OPERA-
.TIOhS

UKITED STATES
Ve

Trial by GCM, convened at Palals
de Justice, Le Mans, France, 18
October 194/. Sentence: Dis-
honorable discharge, total for-
feitures and confinement at

hard labor for 20 years, Eastern
Branch, United Statea Disciplinary
Barracks, Greenhaven, New York,

Private THEODORE MILBURN
(37399717), 3865th Quarter-
master Truck Company (Trans-
portation Corps)

e M e el e NP A P P i S

IIOLDING by BOARD CF REVIEW KO. 1
RITER, SARGENT and STEVELS, Judge Advocates

1. The Specification of Charge III obviously alleges no of-
fense, There is no allegation that accused wrongfully or unlawfully
threw or caused the hand grenade to explode in the bivouac area. The
absence of such inculpatory averment negatives any illegal conduct,

The throwing or causing a grenade to explode in the area 1s not per se
an offense, (CM 226512, Lubow 15 BR 105, Bull JAG, Jan 1943,Vol II, Ko,1l
sec.454(37a); Cf CM ETO 1366, English) The record of trial is legally
insufficient to support the finding of guilty of said Speciflcutlon and
Charge,

2. The Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of guilty of Charge
II end its Specification, but legally insufficient to support the find-
ings of guilty of Charge III and its Specification and legally suffi-
cient to support the sentence.

4 -~ .
( i_/7
chuh Ll Judge Advocate

%4 % Qdf Judge Advotate
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1st Ind.

War Department, Branch Gffice of The Judge Advocate General with
the European Theater of Operations. .2 DE& 1!8 T0s Com-
manding General, Loire Section, Communications Zzo 44Eur0pean Theater
of Operations, APO 573, U. S. Army. '

1. In the case of Private THEODORE MILBURN (37399717), .
3865th Quartermaster Truck Company (Transportation Corps), attention
is invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficient to support its findings of
guilty of Charge II and its Specification, but legally insufficlent
to support the findings of guilty of Charge III and its Specification
and legally sufficient to support the sentence, which holding is

~ hereby approved. Under the provisions of Article of War 50%, you
now have authority to order execution of the sentence.

: 2, In view of the elimination of Charge III and its
Specification it appears to me that some reduction of the period of
confinement ig in order. If this suggestion receives favorable con-
sideration by you, your decision should be evidenced by supplemental
action which should be forwarded to this office for attachment to

- record of trial.

: 3. Vhen copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding and
this indorsement, The file number of the record in this office 1s
CM ETO 4704, - For convenlence of reference, please place that number
An brackets at the end of the order: (CM EIO 4704).

Brigadier General, United States Army,
Assistant Judge Advocate General.
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Branch Cffice of The Judge Advocate General
) * with the
European Theater of Operations -
. APO 887 .

BOARD OF IEVIET NO. 1 ' 2 6 JAN 1945
Ck ETO 4740

UNITED STATES 8TH INFANTRY DIVISION

Trial by GCl, convened at APO 8,
(France), 17 October, 11,13 Novem-
ber 19,4, Sentence: Dishonorable
discharge, total forfeitures and
confinement at hard labor for life,
Zastern Branch, United States Dis-
ciplinary Barra.cks s Greenhaven,

New York.

Ve

Private DONAID M, COURTNEY -
(36830924), Company A,.
121st Infantry -

L N Nl e o N S N S NS

HOIDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named
above hgs been examined by the Board of Review.

2. Accused was tried upon the following charges and speci-
fications:

CHARGE I: Violation of the 58th Article of War.

Specification: In that Private Donald L. Courtney,
Company "AY One Hundred Twenty First Infantry,
did at vicinity of Gouesnou, France, on or
about 1130, 1 September 1944, desert the ser-
vice of the United States by quitting his or-
ganization with intent to avoid hazardous duty,
to wit: engage in combat with the enemy, and
did remain absent in desertion until he was
aspprehended at vicinity Kervalguen, France,
on or about 2200, 6 September 194LL.

CHARGE II: Violation of the 75th Article of War.

4740
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Specification 1: In that * % % did, at vicinity

, east of Argel, France, on or about 2300 15
September 1944, run away from his company,
which was then engaged with the enemy, and
did not return thereto until he surrendered
himself at Morgat, France, on or about 2230,
20 September 1944 after the engagement had
been concluded.

Specification 2: In that # ¥ ¥ did, at vicinity
of Goussnou, France, on or about 1130, 1 -
Septenber, 1944, misbehave himself before the
ensmy by refusing upon order of 2nd lieuten-

~ant Lloyd A. Kraus to leave his foxhole and
g0 with sald lieutenant on a check of the
platoon preparatory to continuing the attack.
[As amended at trial/,

He pleaded not guilty and, three-fourths of the members of the
cowrt present at the time the vote was taken concurring, was
found guilty of the Speéification of Charge I except the words
"desert the service of the United States by quitting his or- .
ganization with intent to aveid hazardous duty, to wit: engage
in combat with the enemy, and did remain absent in desertion un-
til he was apprehended at vicinity Kervalguen, Francs, on or®,
substituting therefor the words ®without proper .leave absent.
himself from his organization until®*, of the excepted words not
guilty,.of the swbstituted words guilty, not guilty of Charge I,
but guilty of violation of the 6lst Article of War; and guilty.
of Charge II, and Specification 1 and Specification 2 (as amerded
_at trial) thereof. No evidence of previous oconvictions was in-
troduced. Three-fourths of the members of the court present
when tie vote was taken concurring, he was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allow=-
ances due or to become dws, and to be confined at hard labor,

at such place as the reviewing authority may direct, for the tem
of his natural life, The reviewing authority apmroved the sen-
tence, designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, and
forwa.rded the reccrd of trial for action pursuant to Article of
War 50’20 -

3. With respect to Charge I and its Specificaﬁ.on, the
evidence shows that accused was sbsent from his company from 1
September 1944 to 6 September 1944 without authority. The find-
ings of the court, by exceptions and substitutions, are. susta.ined
by competent substantial evidence (Rll,lS, 539).

¥

L. As to Specification 2 (as a.mmded) Charge II; thé prose- .
cution's evidence is clear and specific that on 1 September 1944,
the first and second: plat.oons of Company A, 121st Infantry, were

4740
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on the line of combat south of the town of Gouesnou, France,

in the proximity of Crozon peninsula. They were in combat

with the enemy and had sustained casualties (R5,33). The

-second platoon of the company,/which accused was a.radio
operator (R15 »18,34), was in reserve when the first and

third platoons attacked, but at about 10 am it was ordered

to protect the -right flank, As it came up to the line of

combat it encountered artillery, machine-gun and small-arms

fire from the eremy. It commenced to "dig in"., The enemy

was about 100 to 300 yards distant (R5,6,10,12,15,17,19,33).
-Second Lieutenant Lloyd A. Kraus was in command'of the platoon’
(R32) and he was "running about trying to keep the platoon
together" (E22,33)s. At about 1:30 pm he encountered accused

in his foxhole and ordered him by means of his radio to estab-
lish contact with the company commander. Accused asserted

that he could not reach the company commander via radio. Then
lieutenant Kraus himself operated the radio and talked with the
company commander. Following this episode, Lieutenant Kraus,
desiring to remin in contact with the company commander, ordered
accused to leave his foxhole and accompany him with the radio.
Accused heard Lieutenant. Kraus order him: "Come out and be a man
and stay with me" (R20,33,35). Accused remained in the foxhole
with his head between his legs. lle was trembling, cried, whined
and refused to leave the foxhole. He asserted he was shell-
shocked, ILieutenant Kraus informed him that he might be shot
because of his comduct, but accused continued to refuse to leave:
the foxhole. Thereupon Lieutenant Kraus said to him: "All right,
you're no good to me, get out of the hole and go to the.rear"
(R33). In spite of this opportunity afforded him to go to the
rear, accused persisted in his refusal to leave the foxhole.
Further argument ensued between him and Lieutenant Kraus, wherein
accused repsated the statement that he was shell-shocked. Finally
he clinbed otit of the hole and, taking his equipment with him,
ran to the rear. lLieutenant Kraus retained accused's rifle for
use by another soldier (R20,22,33,34). Following this incident
accused absented himself without leave and remained absent until
6 September, when he appeared at a station of the 8th Infantry
Division Military Police., He was charged with this absence by
Charge I armd its Specification (see par.3, supra). ‘ ,

The faregoing recital of facts shows beyond doubt
that both accused and his platoon were "before the enemy" as
that term is interpreted in spplying the 75th Article of War
(CM ETO 5475, Wappes, and authorities therein cited; CM ETO
1663, Ison). Accused's conduct exhibits not only a willful
and deliberate refusal by accused to "do duty a to perform some
particular service® but alsoc that he sought shelter "when properly
required to be exposed to fire" (Winthrop's Military.law and Pre-
cedents - Reprint, p.623). The offense of misbehavior before the
enemy was proved by substantial evidence (CM ETO 5359, Young; CM
BTO 4820, Skovan). The amendment in the Specification at trial

CONFIEHTIAL . 4740
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(R30) did not in any respect change the substance of the of-
fense as the allegations of time and place of its commission
remained as origimlly alleged. 1In any event, the prompt ad-
Journment of the trial for two days at the request of the de=-

fense completely eliminated any prejudicial effect of the
amendment (MCM, 1928, par_.73, Pe57)0 .

5« Prosecution's evidence in support of Specification 1,
Charge II, shows that on 15 September 194/, Company A, 12lst
Infantry, was seven or eight miles from the town of Crozon,
France, and was in reserve in the rear. It received, however,
both small-arms and artillery fire from the enemy (R12). The
accused was not present for duty with the company at that timse
(R12,13,24), nor did he physically report to the company on that
date (R13,14). He was on 15 September at the regimental field
train where he was encountered by Staff Sergeant Stanley Suchar-
ski, Company A, 121st Infantry. Sucharski was at the field
train with a truck to secure company rations. It was at the re-
gimental fisld train where men who had been hospitalized and had
recovered assembled to secure transportation to their respective
units (R23~25). Accused asked for and obtained permission from
Sucharski to ride with him to the company. He was not under
orders to proceed by Sucharski's truck. En route there was an
ernemy barrage thrown across the road a considerable distance
forward from the truck in which accused rode. He desired to
leave the vehicle at that time, but Sucharskl prevented him

- from doing so. Farther forward, between 11 am and 12 midday,
the truck and occupants encountered an "88" barrage. Sucharski,
his assistant driver (Private William Coker) and accused dis-
mounted from the truck and took cover.. When the barrage lifted
neither Suwcharski nor Coker could find accused, although they
shouted for him, After waiting a short time they proceeded to -
the company without him (R24~26). - , .

About 9 pm on 20 September 194 accused appeared at

the commnd post of the Antitank Company and made inquiry concern-
ing the location of the lst Battalion. Second lLieutenant James
Verdun, of that company, informed accused that he might remain at
the command post for the night. He was not placed under arrest.
The next morning he was picked up by the liaison jeep and returned
to his company (R26-28). The lst Battalion, to which A Company be-
longed, engaged in no combat after 19 September and on 20 September
it was "outposting the beach", "mopping up" and searching part of

the €rozon peninsula for the .enemy (R37). -

} " 6s° After his rights were e:mié.inéd, accused elected to re-
main silent (R42-43),

7. The evidence fails to prove the distance between the
regimertal. field trains and Company A, 121st Infantry, on 15 Septem-
ber., Furthermore, there is no proof of the distance between the -
point on the highway where accused left the truck and the location
on 15 September of Company A, All that is shown is that the company

CONRIRENTIAL
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on that date was seven ar eight miles from the town of Crozon.
It was under eremy fire._ Beyond all doubt it was "before the
enemy" within the meaning of the 75th Article of War (see auth~-
orities cited in par.4, supra). The burden was on the prosecution
to prove as an element of its.case that the accused when he ran
avay was also before the ensmy. For proof of this fact it is
necesgsary to rely in part upon the extract copy of the morning re-
port of tht company for 3 October admitted in evidence as Pros. &x,
‘A, the defense stating there was no objection (R29). Proof of the
authenticity and genuineness of this extract copy was clearly sup-
plied by the testimony of Captain Norris K. Maxwell, commnder of
Company A, 121st Infantry (R5,7,8), First Sergeant Jake W, Keeley
of said company (m.O,ll,IBz and Captain C, W, Kneeland, Personnel .
Officer of 121st Infantry (R17,18). Iith such supporting testimony,
and in view of the specific waiver of objection by the defense, it
was properly admitted in evidence (Act June 20, 1936, c.640, sec.l;
L9 Stat. 1561; 28 USCA 695; CM LTO 2185, Nelson)s It is the opin-
ion of the Board of Review that the principle concerned in Ci .
254182 (1944) (Bull. JAG, Aug 1944, Vol III, No.8, sec.395(18), p.
337) is.not in conflict with the conclusion herein reached. The
evidential value of the emtries as they pertgined to accused was a
matter for consideration by the court, and the lack of personal
knowledge of the facts by the Persoinel Officer did not bar the .
admission of the extract copy in evidence under the Act of Congress
above cdted, Unlike the situation which arose in CM 254182, supra,
“there is no evidence in the record of trial impeaching or impair-
ing the verity of the emtiles., Oppositely, there is testimony by
First Sergeant Keeley to the effect that on 12 September accused
was transferred from the hospital and attached to the service company,
. and that he had been relieved from attachment to the wervice company
befors; he went absent without leave (R13)., Whether Keeley testified .
from hls own knowledge or from information shown on the morning re-
port is not indicated. In any event, his testimony tends to confirm
the verity of the morning report and not deny or impeach it. Under
such situation the Board of Review is of the opinion that the court
was entitled to consider the information shown on the extract copy
of ths morning report and give it such value as it might decide.
It appears therefrom that accused had been confined in the 8th In-
fantry Division Military Police stockade on 6 September but was. -
hospitalized from 8 September to 12 September when he was returned
to duty and attached to the Regimental Service Company for rations
and quarters (the service company operated the field trains). The
extract copy of the morning reports further shows that on 15 Septem-
ber accused was relieved from attachment to the service company
for rations and quarters, and that he went absent without leave on
said date., Lieutenmant Arthur Noland testified that accused was
with the field train for two or three days (Ri1)s It is therefore
a legitimate inference that, when Sucharski encountered accused
and permitted him to-ride on his ration truck, accused was in the
process of returning to his company after his hospitalization.

The proof is positive that accused was not physically - 4740 .

CONEDENTAL


http:oompa.rv

CONFIDENTIAL

(246)

present with his company at the place it was undergoing enemy
fire on 15 September. He was with the Regimental Service Company
urtil he started his journey to the company on Sucharski's truck.,
Vihen the truck and its occupants came under ensmy fire while en
route to the company, .they sought cover. Accused did not re-
sune the jourmey with Sucharski and Coker when the barrage lifted,

The 75th Article of War in pert.inant part pmndes.

fAny officer or soldier who before the enem,
.misbehaves himself, runs away * ¥ % shall suf-

fer death or such other punishment as a court-
martial may direct" (Underscoring supplied).

The placement of the phrase '"who before the enemy" in the pre-
sent Article is the result of the 1920 amendment pffected by Con-
gress (Act June 4, 1920; 41 Stat. 803; 10 USCA l5h7). - Prior to
this amendment the Article read: :

"Any officer or soldier who misbehaves him-

.sel? before the enemy, runs away, or shame-
fully abandons Jetc,/" (Act August 29, 1916
39 Stat. 650-670, RS 1342).

2
The change in position of - the phra.se was for the purpose of
clarifying the article anl making certain that all of the speci-
fic acts denounced must be committed by the officer or soldier
while he is "before the enemy". The provision of the Article
in the Code of 1916 was ambiguous in this respect because the
phrase was tied to the phrase "who misbahaves himself" (See CX
ET0 1226, Muir, for discussion.of historical dewlopment .of the
75th Article of War), From the foregoing it is clear that both
the accused and the .organization with which he is under duty to
serve must be "before the enemy™ at the time of his dereliction
in order to make a case against._him under the 75th Article of
War where the speciﬁ.cation charges his abandonment of his orgeni-
zation.

It is obvious that accused at the time he went absent
without leave had not physically rejoined his company although
administratively amd on paper he was a member of Company A. He
was under duty to proceed to his company from the field train,
but he was not ordered to become a passenger on Sucharski's trnck."

He voluntarily sought transportation thereon. There was no com--

pulsion on him to continue as passenger on the truck. In view

of the fact that the road on which the truck proceeded was under

enemy fire it may have been an.act of prudence and not of coward-

ice to discontinue the journey on it and to proceed to the company

by other means and by other routes. It cannot be said that ac-

cused's presence on the truck placed him physically with his

company. The truck was not the company; it was only a means by 474 0
which accused could reach the company. ~
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 The situation is directly controlled by Cl 131730
(1919). The following is a digest of the holding:

"A specification alleging that the accused,
-having been transferred from one organiza-
tion to another and duly directed to report

to the second organization, which was then
engaged with the enemy, did abandon said
organization and failed to report thereto
until after the engagement had been concluded,
does not diarge a violation of A. W. 75. % ¥* #
The accused cannot be guilty of abandoning
his company, within the meaning of A, . 75,
although, in an administrative sense, he was
a member of that company. The abandonment
contemplated is a physical abandonment of his
organization, and he could not abandon it un-
til he had joined it. C. k. 131730 (1919)"
(Dig. Ops. J4G, 1912-40, sec.433(1), p. 303)
(Underscoring supplied).

, Inasmuch as accused did “not physically "run away from

“ his company" for the reason that lie had never joined it, the Board
of Review is of the opinion that there was a failure of proof and
the record of trial is legally sufficient to suport only so much
of the findings of guilty of Specification 1, Charge II, as in-
volves fimdings of guilty of absence without leave from 15 Septem-
ber 1944 until he surrendered himself at iorgat, France, on 20
September 1944, in vioclation of the 6lst article of Uar.

8. The court was legally constituted and had jurisdic-
tion of the person and offenses., Lxcept as herein noted, no
errors injuriously affecting the substantial rights of accused
were committed durihg the trial. The Board of Review is of
the opinion that the recard of trial is legally sufficient to
support only so much of the findings of guilty of Specification
l, Charge II, as involves findings of guilty of absence without
leave from 15 Septenber 1944 until he surremdered himself at
liorgat, France, on 20 September 1944, in violation of the élst
Article of War, legally suf ficient to support the findings of
gullty by exceptions and substitutions of Charge I and its Speci-
fication and of Specification 2 (as amended at trial), Charge II
and Charge II, and legally sufficient to support the. sentence...

9. The charge ‘sheet shows that accused is 19 years of age,
was inducted at liarquette, kichigan, 12 August 1943. He had no
prior service,. . .

10. Confinement of accused in Zastern Branch, Unlted States
SUNFisL AL . 47
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Disciplinary Barracks, Greenhaven s New York, 1s proper (Cir.210,
WD, 14 Sept.l943, sec.VI as amended) .

p
A:/ ,’f'"#**z‘«: /f-‘ Judge Advocate

{ feet?:. +: <. Judge Advocate .

%J( Z @Judge Advecate |
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1st Ind.

" VWar Department, Branch Cffice of 'The Judgze Advocate General with
the European Theater of Operations. 2 6 JAN 194§ TO: Com-
manding General, 8th Infantry Division, APO 8,.U, S. Army.

. .

1. In the case of Private DOMALD M. COURTMEY (36630924),
Company A, 121st Infantry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support only so much of the findings of guilty of
Specification 1, Charge 1I, as involves findings of guilty ‘of
absence without leave from 15 September 1944 until he surrendered
himself at liorgat, France, on 20 September 1944, in violation '
of the Blst Article .of War, legally sufficient to support the
findings of guilty by exceptions and swstitutions of Charge I
and its Specification and of Specification 2 (as amended at .
trial), Charge II, and Charge II, and legally sufficient to sup-
port the sertence, which holdin§ is hereby approved. Under the
provisions of Article of War 505, you now have authorlty to
order execution of the sentence,

2. When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this office
is CM ETO 4740, For convenience of reference please place that
number in brackets at the end of the order: (CM ETO 4740).

(4 cémi@

Brigadier General, United States Army,
Assistant Judze Advocate General.

4740


http:number.in
http:amen:l.ed




b‘.ﬁMFmENTlAL

Branch Office of The Judge Advocate General (251)

with the

European Theater of Operations

BOARD OF REVIEA NO. 1

CHt ETO 4743

UNITED STATES
© Ve

(39329731), Company 4,

y
)
|
Sergeant WILBUR A. GOTSCHALL g
134th Infantry g
)

APO €87

O JAN 1945

35TH INFANTRY DIVISICH

Trial by GCM, convened at Nancy,
France, 6 November 19//. Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard
lebor for life. United States
Disciplinary Barracks, Leavenworth,
Kansas. '

HOLDING by BOARD CF REVIEW NO, 1 ,
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above has

been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 58th Article of War.

Specification: In that Sergeant Wilbur A. Gotschall,
Company "A", 134th Infantry did, near Alincourt,
France on or about 30 September 1944, desert the
Service of the United States by absenting himself
wlthout proper leave from his organization with
intent to avoid hazardous duty, to wit; Combat
conditions in actual encounter with the enemy,
and did remain absent in desertion until he
returned voluntarily on 15 October 1944

He pleaded not guilty ancd, all the members of the court present at the
time the vote was taken concurring, was found guilty of the Charge and
- Specification. Fo evidence of previous convictions was introduced.
Three-fourths of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dishonorably discharged

- - 4743
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the service, to forfeit all pay and allowances due or to become due, and
to be confined at hard labor, at such place as the reviewing authority
may direct, for the term of his natural life. = The reviewing authority .
approved the sentence, designated the United States Disciplinary Barracks,
Fort Leavenworth, Kansas, as the place of confinement, and forwarded the
record of trial for action pursuant to Article of Tar 503.

3. The evidence presented by the prosecution may be summarized as
follows: ’

Accused joined Company A, 134th Infantry, as a replacement on
20 or 21 September 1944.- He was detalled as a runner at company head-
quarters (R7,9,10). He was with the company when it was subjected to
intensive artillery fire on 22 September and when it engaged the enemy
on 26 September (R9). On the morning of 30 September the company, which
was then in regimental reserve, was ordered to proceed through the 3d
Battalion and clear a wooded area of enemy forces (R7,12,14). The per-
sonnel of the company were aware of the impending action (R7). The com-
pany set out on its mission in single column. Accused was present with
the headquarters unit which marched at the end of the column (R7,8,9,12).
As it approached its objective the company ran into artillery, mortar,
and small-grms fire. The men "hit the ground" and sought cover (R7,12,
14). Accused was seen at this point but was not seen again until 15
October when he returned to the company of his own accord (R8,12,13,16).
Mesnwhile the company resumed its advance, attacked the enemy, and accom-
plished its mission. The action took place near Alincourt and casualties
were suffered (R8,12,14,15). The company remained in the woods that
night and upon its return the following day, accused was reported as
missing in action. An entry was subsequently made to that effect in the
morning report (R8,12; Pros.Ex.A). He had not been given permission to
leave the company (R8,15). During his absence, in addition to the action
on 30 September, the company took part in two minor engagements (R10).
Upon his return he stated that he left the company when it went through
the 3d Battalion (R16). The morning report entry showing accused as
missing in action was corrected and entries were made reporting him as
absent without leave from 30 September to 15 October 1944. A duly
certified extract copy of the morning report was received in evidence
(R9; Pros.Ex.A).

L. After his rights were explained to him, accused, at his own
request, was sworn and testified in substance as follows (R16):

He entered the service 18 March 1943 and thereafter became a
sergeant and squad leader in an infantry organizetion (R17). Arriving
in this theater as a replacement about the middle of August 1944, he was
assigned about a month later to Company A, 134th Infantry, and was
detailed as a runner (R18). On 30 September the company commander gave
him and the other rumners orders to notify the platoons to be ready to
move out in 15 minutes. When the company moved out accused was present
with the headquarters unit in the rear of the columm. On the way the

- | | . - | -
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company encountered artillery and mortar fire. The men scattered and
sought cover. He went into a foxhole and remained there until shertly -
after dark. When he came out his company was gone. He did not kmow
when it left but guessed it was sometime during the afternoon, between
shellings. After taking cover in the foxhole he did not see any merbers
of his company. He was more concerned gbout the shells than gbout being
left behind (R19,21,23). He knew the general direction.of the company's
movement before it was held up by enemy fire, but did not know exactly
where it was going (R22). TWhen he came out of the foxhole he saw an
" artillery unit back in the field but did not talk to any of the men (R24).
He made no attempt to find his company wntil he spoke to the military
police (R23).  He left the company without permission and returned
voluntarily on 15 October. ~When asked why he remained away from his .
company so long, he replied: : ‘

"I really don't now. - I guess I knew I would
have to face the consequences when I returned
for being gone from the company and this would
happen what's happening now" (R22). . ,

The defense called as a witness a merber of the military police
who testified that on the evening of 14 October accused came for shelter
to a barn occupied by military police. The following morning accused
spoke to him and voluntarily stated that he was absent without leave for
gbout 14 days. He was not placed under arrest but remained there until
the arrival of the straggler control truck and was returned to his
organization (R24£25). The defense offered no other evidence.

5. The evidence fully established that accused absented himself
without leave from his organization though he knew it was then under orders
to attack and was actually advancing toward the enemy. He absented him-
self when he falled to resmme the advance with his company (Cf: CM ETO
1663, Ison). The evidence also fully supports the inference that he left
his company with the specific intent to avoid the hazardous duty of con-
tinuing to advance with his company and engaging the enemy. That accused
by his absence did in fact avoid participation in the action adds to the
gravity of his offense. The Board of Review is of the opinion that the
findings of guilty of the Charge and Specification are supported by com-
petent and substantial evidence (CM ETO 1432, Good; CM ETO 166/, Wilson).

6. The charge sheet shows that accused is 26 years of age and was
inducted at Fort Lewis, Washington, 19 March 1943. No prior service ls
- shown, .

7. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of gullty and the sentence.

8. The penalty for desertion in time of war is death or such other
punishment as a court-martial may direct (AW 58). The designation of a

. . 3
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United States Disciplinary LDarracks as the place of confinement is
authorized (AW 42), but the designation of the United States Disciplinary
Barracks, Leavenwor‘th Kansas, should be changed to Eastern Branch,
United States Disciplinarj Barracks, Greenhaven, New York (Cir. 210

1/ Sep 1943, sec.VI, as amended).

Lo
i / A .l
il /P
s ,
Aty 1 Judge Advocate

Wudge Advocate
(Zﬁ% Aj_/@l_; Z Judge Advocate
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1st Ind.

War Department, Branch Office of The Judge Advocate General with the

European Theater of Operations. 5 JAN 1945 TO: Commanding
General, 35th Infantry Division, APO 35, U. S. Army.

1. In the case of Sergeant WILBUR A. GOTSCHALL (39329731), Conm-
pany A, 134th Infantry, attention is invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient
to support the findings of guilty and the sentence, which holding is
hereby approved. Under the provisions of Article of Tar 505, you now
have suthority to order execution of the sentence.

2. Pursuant to pertinent directives of the Var Department, the
rlace of confinement should be changed to the Eastern Branech, United
States Disciplinary Barracks, Greenhaven, New York (Cir.210, WD, 14 Sep
1943, sec.VI, as amended). This may be done in the published order
directing execution of the sentence. L

3. Five of the nine members of the court recommended clemency'in
this langusage: "

12, Sergeant Gotschall became separated fron
his company during his first major engagement
with the enemy. He had been with the organiza-
tion only ten days and was apprehensive agbout
returning for fear of the consequences of having
been away. Hovever, he did voluntarily sur-
render himself for return to his unit and has
since served in the line as a rifleman, so as

to win the respect of the other members of his
organization. In view of his truthfulness on
the stand, voluntary return and conduct since
his return, it is felt that clemency 1s well
deserved in this case".

It seems to me that is an excellent summary of this case. This soldier
appears to have possibilities of useful service; in fact if the above be
true, he has already rendered it. - The government should preserve its
right to use him again as a soldier. It is suggested that you consider
suspending the execution of the sentence, or at least of the dishonorable
discharge, with such reduction of the term of confinement as may seem
appropriate.

4. When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CIi ETO 4743. For

-t ' 4743
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convenience of reference, please place that number in'brackets at the

end of the order: (CLi ETO 4743) /%

C. ikeREIL,
Brigadler General United States aArmy,
Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General )

with the
European Theater of Operations
APO 887

BOARD OE BEVIEW NO. 1 . 1_5,FEB1945
CM ETO 4750
UNITED STATES ) ADVANCE SECTICN, COMMUNICATIONS ZQONE,
g EURCPEAN THEATER OF OPERATIONS

v.

, - ' : ) Trial by GCM, convened at Rambouillet,
Private IRVING J. HORTON, JR. ) France, 12 October 1944. -Sentence:
(33329128), 3398th Quarter- ) Dishonorable discharge (suspended),
mater Truck Company ) total forfeltures and confinement at

’ A ) hard labor for five years. Seine
) Disciplinary Training Center, Paris,
) France.

OPINION by BOARD OF REVIEW NO, 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named sbove has
been examined in the Branch Office of The Judge Advocate General with the -
European Theater of Operations and there found legally insufficient in
part to support the findings and sentence. The record of trial has now
been examined by the Board of Review and the Board submits this, 1ts
opinion, to the Assistant Judge Advocate General in charge of said
Branch Office.

2. Accused was tried upon the following charges and specifications:
CHARGE I: Violation of the 96th Article of War.

Specification: In that Private Irving J. Horton
Jdr., .3398th Quartermaster Truck Company, did,
at Negreville, France, on or about 7 July 1944,
with intent to deceive Captain Robert C. Easer,
officially state to the said Captain Robert C.
- Kaser that his name was George Smith, which
statement was known by the said Private Irving
~ J. Horton Jr., to be wtrue in that his true
< npame was Irving J. Horton Jr.

- '-1-
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CHARGE II: Violation of the 64th Article of War.

Specification: In that % % % having peceived a law-
ful command from Captain Robert C. Kaser, his
" superior officer, to dig a hole for a latrine,
did, at Negreville, France, on or about 7 July
1944, wilfully discbey the same.

He pleaded not guilty and, all of the members of the court present at
the time the vote was taken concurring, was found guilty of both charges
end their specifications., Evldence was introduced of one previous con-
viction by special court-martial for absence without leave for 25 days
in violation of the 6lst Article of War. Three-fourths of the members
of the court present at the time the vote was taken concurring, he was
sentenced to be dishonoraebly discharged the service, to forfeit all pay
and allowances due or to become due, and to be confined at hard labor,
at such place as the reviewing authority may direct, for 15 years.
The reviewlng authority spproved only so much of the findings of guilty
of the Specification of Charge II and of Charge II as involved a finding
of guillty of insubordinate conduct in violation of Article of War 96,
approved only so much of the sentence as provided for dishonorable dis- .
" charge, total forfeitures, and confinement at hard labor for five years,
but directed that the executlion of that portion thereof adjudging dis-
honorable discharge be suspended until the soldier's release from
confinement, and designated the Seine Disciplinary Tralning Center,
Paris, France, as the place of confinement.

The proceedings were published'by General Court-Martial Orders
No. 100, Headquarters Advance Sectlon, Commmications Zone, European
Theater of Operations, APO 113, U. S. Army, 18 November 1944.

3. The undisputed evidence for the prosscution clearly established
that on 7 July 1944, near Negreville, France, Captain Robert C. Kaser,
Commanding Officer of the 3398th Quartermaster Truck Company, was pro-
ceeding in a jeep en route from his bivouac area to Valogne on official
"business. He noticed a soldier in the doorway of a French home. He
stopped his jeep (R8), called the soldier over to him and asked his name.
The soldier replied that it was George Smith. Asked his organization,
the soldier informed the captain he was from "the 6/4th". Further ques-
tioned, the soldier was sure about it, alleged he did not know the captain,
and insisted he was George Smith. The captain's organization had just
received 4O men from England and, although he was not then very well
‘acquainted with them, he felt that this soldier was of this group and
that his name was Horton. However, he dismissed the soldier and pro-
ceeded on his way. Later he questloned his first sergeant and verified
the fact that the soldier he had seen was accused, Private Irving J. :
Horton, Jr., a member of his company. In the bivouac area he met accused
and instructed him to report to the orderly room. Upon accused's arrival,
the captain questioned him as to why he was

-2
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trying to deceive me and he just didn't know
why at the time. So, I told him in punishment
for lying to me and trying to decelve me, that
he could go out and dig a latrine for the com-
pany use. He then informed me that was not
for Horton; that that was in the States but not
in France. And that in France he would not
"dig a latrine or a hole for me or anyone else.
I pointed out to him that I had given him an
. order and asked him if he umderstood the serious-
ness of the order. He said *hat he did, but
. that he still would not dig a hole or a latrine
in France for anyone" (R9).

-

Accused did not dig a hole and was placed in arrest., The following
questions put to Captain Kaser and his answers upon cross-examination
are pertinent:

"Q. You would not have given him the order to
dig a hole had he not given you a false name?
' A, I wouldn't have nothing to punish the man for.

Q. Digging the hole was punishment under the 104th
Article of War?
A. That's what it was going to be yes" (R9).

He explained to accused

"that that was one thing I did not stand for; I had
no use for a man who would lie. Especially, a
¢~ man who would lie to his Commanding Officer",

and said to him, "'For this, you can go out and dig a latrine for the
company'®.- Accused did not appear to be under the influence of aleohol
(R10). First Sergeant Bennel Davis, of accused's company, was present
in the orderly room on this occasion and his testimony confirmed the
conve;aation between accused and the captaln as sbove set forth (R11,
12,13

4. - For the defense, it was shown by the testimony of Captain Kaser
that the day following the alleged offense accused approached the captain
and apologized for the mammer in which he had acted. He sald that he
had been drinking and that had influenced what had taken place the night
before. He wanted to know "if we could forget the whole thing". The
captain replied that papers "had been drawn up, charges were already
drawn up upon him" (R14).

Examination by the éourt showed that the order was given by
the captain to accused as punishment for having given a false name and
that he did not explain to accused his rights under the 104th Article

-3 -
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of War because "the refusal of the order was given before that could be
brought out" (R14). In further direct examination it was emphasized
that he did not explain to accused his right to appeal from the punishment
which was given because accused gave a false name (R15).

Cross-examined, the ceptain testified that there was need for

‘a latrine in the area at the time (R15). Such work was normally taken
care of by the supply section, "and often times, why, the platoons -- it

is given the detail one day and another platoon another day".” Asked
whose turn it was to dig the latrine at that time, he answered, "I couldn't
recall® (R16).

5. After his rights were explained to him, accused elected to
remain silent (R17).

6. With reference to Charge I and Specification, the evidence was
amply sufficlent to support the court's findings of the guilt of accused
as alleged (€M 153703 (1922), Dig.Op.JAG, 1912-1940, sec. 453(18), P.345;
CM ETO 5107, Nelson).

7. Vith reference to Charge 1I, there can be no doubt that the
order given accused was clearly intended as a punicshment for the conduct
of accused in giving a false name to his company commander, Captain Kaser.
When asked by the court if the order was given as punishment for having
given the wrong name, Captain Kaser answered, "That's right" (R14).

. As the order was intended as punishment, the provisions of
Article of War 10 became pertinent. The offense of accused of knowingly
making a false official statement was a "minor offense" for which punish-
ment might be imposed pursuant to the provisions of that article (See MU,
1928, par.104e, p.100).

» The order to dig a hole for a latrine was clearly intended in
this instance as a punishment, but there was no evidence that accused
was notified that disciplinary action under Article of War 10/ was con-
templated, that he could demand trial by court-martial in lieu of accept-
ing the punishment, or that he was informed of his right to appeal to
superior authority if he believed the punishment unjust. No advice
whatever was given the soldler. The fallure of the offlcer imposing
the punishment to notify accused of his rights nullifies the order of
punishment and renders it illegal (Dig.Op.JAG, 1912-1940, sec.}62(5),
p.370; CM ETO 1015, Branham).

The reviewing authority recognized the illegality of the order
given accused and therefore approved only so much of the court's findings
of guilty of the Specification, Charge II,and of Charge II as involved a
finding of guilty of insubordinate conduct in violation of Article of
War 96. Thie was not a lesser included offense. The most disrespect-
ful statement made by accused was his statement to his company commander

<4 -
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in refusing to obey the i1llegal order that "he would not dig a latrine
or a hole for me or anyone else". The Specification alleges willful
discbedience in the traditional mammer, but contains no allegations of
any acts of disrespect or insubordination by accused. Insubordination
. 1s not a necessary element in disobedience of orders. The Board's
conclusions are not at variance with CM ETO 1366, English (which speci-
fically distinguishes the Branham case, supra) wherein the restriction
ordered by the company commander was within his inherent legal power,
or with CM ETO 1057, Redmond, wherein the order to report periodically
during restriction was likewise within his legal power and there was
substantial compliance with the procedural requirements of Article of
War 104.

In view of the foregolng, the Board of Review is of the opinion
that the evidence is legally insufficlient to sustain the findings of
gullty as approved of only so much of the court's findings of guilty of
the Specification of Charge II and of Charge 1I as involved a finding of
guilty of insubordinate conduct, in violation of Article of War 96.

8. The charge sheet shows that accused 1s 2J, years and 11 months
of age. He was inducted 20 August 19/2 for the duration of the war
‘plus six months. He had no prior service.

9. The court was legally constituted and had jurisdiction of the
person and offenses. Except as herein noted, no errors injuriously
. affecting the substantial rights of accused were committed during the
"trial, For the reacons stated, however, the Board of Review is of the
opinion that the record of trial is legally sufficient to support the
findings of guilty of Charge I and the Specification therewnder, legally
insufficient to support the findings of guilty of Charge II and of the
Specification thereunder as approved, and legally sufficient to support
only so much of the sentence as involves confinement at hard labor for
one month and forfeiture of two-thirds of accused's pay per month for
a like period.

Y
i

-

l
//i;ﬂg P ,A“ f/” Judge Advocate

£%44k4¢ﬁ~1 & F e crem:Judge Advocate

%{/&4/ Z . Bm;éudge Advocate

- 5.

00T AL 4750



CORITDENTIAL

(262) 1st Ind

War Department, Branch Office of The Judge Advocate General with the - »
European Theater of Operations. 15 FEB 1945  TO: Commanding
General, Eurcpean Theater of Operstions, APO 887, U, S. Army.

A

1. Herewith transmitted for your action under Article of War 50%,
as amended by the Act of 20 August 1937 (50 Stat. 724; 10 U.S.C. 1522)
and as further amended by Act of 1 August 1942 (56 Stat. 732; 10 U.S.C.
1522), is the record of trial in the case of Private IRVING J. HORTON,
JR. (33329128), 3398th Quartermaster Truck Company.

2.° I concur in the opinion of the Board of Review and for the
reasons stated therein recommend that the findings of guilty of Charge II
and of thae Specification thereunder as approved be vacated, that so much
of the sentence be vacated as is in excess of confinement at hard labor
for one month and forfeiture of-  two-thirds of accused's pay per month
for a like period, and that all rights, privileges and property of which
he has been deprived by virtue of that portion of the findings and sen- .
tence so vacated, be restored.

3. The accused in this case was surly and undlsciplined. He
deserves more mmishment than this holding permits, but the responsi-
bility fror that result lies elsewhere. This case 1s an example of the:
exercise of unrestrained authority by officers, which caused the Congress
after the last war to revise the procedure governing courts-martial to
include the present Article of War 104, limiting and regulating the
disciplinary power of a commanding officer. Punishments must be of the
kind permitted by the Article and imposed as there required; soldiers
mey not be punished at the arbitrary whim of an officer. The records
of trial sent Lo this office for review compel the conclusion that
there is neéd for the instruction of junior officers in thelr duties
with respect to administering disciplinary punishment under the 104th
Article of War.

4. Inclosed is a form of action designed to carry into effect the
recommendation hereinbefore made. Also inclosed is a draft GCMO for
use in promulgating the proposed action. Please retwrn the record of
trial with required coples of GCMO.

2]

/7 eavd
/ ‘B, G, McNEIL,

Brigadier General, United States Army,
Incls: _ Assistant Judge Advocate General.
Incl.1 Record of trial. '

Incl.2 Form of action.
Inel.3 Draft GCMO

(sentence confirmed by order of the Theater Commander 11 Mar 1945.
Findings of guilty of Charge II and the Specification thereunder
vacated; 80 much of sentence vacated as in excess of confinement
for one month aad forfeiture of two thirds of accused's pay per
month for like period. GCMO 413, WD, 25 Aug 1945)
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Branch Office of The Judge .dvocate General (263) .
with the
Buropean Theater of Cperations

BUARD OF REVISE NO. 1 17 FEB 1945

Cii BTO 4756

UN I TED STATES 36TH INFANTRY DIVISION

V. Trial by GCM, convened at Head-
quarters 36th Infantry Division,
APO 36, U, S. army (France), 30
October 1944, Sentence: Dishonore
able discharge (suspended), total
forfeitures and confineuent at
hard labor for 20 years., Seine
Diseiplinary Training Center. -

Private TOIY CARMISCIAND
(32904228), Company 4, li3rd
Infantry

CPINION by BOARD CF REVISW NO. 1
RITER, SHERUAN and STEV.E'S, Judge Advocates .

1. The record of trial in the case of the soldier named .
above has been examined in the Branch Office of The Judge advocate
General with the Zuropean Theater of Operations ard there found -
legally insufficient to support the findings and sentence. The
 record of trial has now been examined by the Board of Review and.
the Board submits this, its opinion, to the assistant Judge Advo-
cate General in charge of said Branch O0ffice.

: 2. Accused was tried upofx ths following charges and speci-
fications: ,

CHARGE I: Violation of the 58th article of War.

Specification: In that Private Tony Carmisciano,

Company A, 143rd Infantry, did, mear Velletri,
Italy, on or about 27 May 1944, desert the

service of the United States, by absenting

himself without proper leave from his organiza- :
tion and did remain absent in desertion until — _ .
he returned to military control on or about 9 . 47 .
October 1914, , :

. -1 - .
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CiliRGE II: .Violation of the 75th .rticle of war.

Specification: In that # % % did, near Zruyeres,
France, on or about 18 October 191;1,, run
away from his company, Company &, 143rd In-
fantry, vhich was then engaged with the
eneny.

He pleaded not guilty and, two-thirds of the members of the
court present at the time the vote was taken concurring, was
found guilty of both charges and the specifications thereunder.
Ko evidence of previous convictions was introduced. Three-
fourths of the members of the court presemnt at the tine the
vote was taken corcwring, he was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due
or to become due, and to be confined at hard labor, at such
place as the reviewing authority may direct, for 20 years.

The reviewing authority approved the sentence and ordered it
executed but suspended the executlon of that portion thersof
adjudging dishonorable discharge until the soldier's release
from confinement, and designated the Seine Disciplinary Tra.in-
ing Center as the place of confinement, '

‘The proceedings were published by General Court-iar-
tial Orders Ho., 112, Headquarters 36th Infantry Division, APO
36, U. S. Army, 3 Noverber 1944,

3. The charge sheet, the record of trial, and the accom-
Janying papers disclose the following matters:

Accused was 19 years of age. The charges were pre-
ferred on 20 October 1944, The division psychiatrist, Captain
Walter L. Ford, lledical Corps, submitted a report dated 9 October
1944 relating to accused consisting of a mimeographed form com-
pleted in pencil in which he states that he examined accused on
9 Cctober because of pending charges and found "no significant
psychiatric disorder", On 21 October the charges were referred
to Second Lisutenant Betram H. Lebeis, 143rd Infantry, for in-
vestigation in accordance with the provisions of Article of War
70 and para§raph 35a of the Lianual for Cowrts-iartiale. In his
"Report of Investigation of Charges", dated 23 October, Lieuten-
ant Lebeis states that he examined no witnesses, considered the
morning reports of Company A, 143rd Infartry, dated 27 iay 1944
and 27 October 1%L, and the mentioned psychiatric report, and
added the following remark:
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#is former First Jergeant of Company
ay W43rd Infartry, I observed soldier
from 26 December 1943 to 22 January
1944 and from 29 February 1944 to 31
iarch 1944, His performance in com-
bat and in bivouac did not appear to
ne to be satisfactory. He freguently
found it convenient to be 111 or other-
wise Indisposed when his unit was in
contact with, or about to become in
contact with, the enenmy and when his
unit was undergoing rigorous training
preparatory to entering combat',

He concluded that, in his opinlon, accused should be elimina-
ted from the service, amd recormended trial by gereral court-
martial. Accused was placed in confinement in the 36th Divi-
sion stockade on 26 Cctober. By mimeographed form indorsement,
directed to the Commarding General, 36th Infantry Division,
containing neither a summary nor an analysis of the evidence,
the Staff Julge idwecate, Iieutenant Colonel Stephen J. Brady,
JeisGeDe, recommended trial by general court-martlal, The
fallowing mimeographed statements are found in the indorsement:

"I have carefully examined the charges
and all accompanying papers, Including
the report of investigation mede in
compliance with the 70th irticle of
war, and submit herewith my report and
recomerdation. ¥ ¥ % In my opinion the
charges are appropriate to the evidence,
are sustained thereby, and trial thereon
by cowrt-martial is warranted".

The indorsement is dated 26 Cctober. i copy of the charges

was served on accused on 30 October and he was put on trial

at 1505 houwrs on the same day. There is no indication of

what time intervened between the service of the charges and

the commencement of the trial or tlat any military necessity
existed requiring the trial of accused on the same day that

the charges were served., There is likewise no intimation that
defense counsel, lajor Renjamin F, Wilson, Jr., had any notice

of the clarges before they were served on accused or that he

had any opportunity to consult with accused or to prepare for
trizl, The law member detailed for the cowrt was Second Lieut-
enant Bertram H. Lebeis, the officer who investigated the charges.
He was excused and dld not sit as a member of the court. tThe

- defense made no motion for a continuance anmd offered no oblec-
tion to going to trial at that time. A total of 35 minutes
elapsed from thg time the court met to the time the president 4756
announced the findings and the sentence,
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A proper evaluation of the evidence against
accused requires a consideration of a memorandum subritted to
the reviewing authority by the staff Judge advocate. It is
dated 3 lovember 1944, the same day the commanding general
approved the sentence, and is a separate document from the
staff judge advocate's review which bears the same date. The
memorandum reads as follows:

"1, It is noted on this case, from the
papers attached to the investigatlon,
that the company commander of 4 Company
interviewed this man on 2 Cctober so

that he must have returned to military
control on that date, recardless of the
morning report entry. It will be noted
from the report of investigation, which
was not introduced into evidence, that
there are :P reports showing that the
accused was picked up on the 24th of iay,
the lst of Jure, and the $th of Septem-
ber by various LP units, These LP out-
fits were vwritten, asking for more com~
plete details but, since no reply was re-
ceived, it was left to the defense to ex-
plain these i1f it so desired. It would
appear, that if the accused was actually
plcked up, that he remined in military
control only a short time on these oc-
casions. The accused in an interview,

in which he was not sworn or warned,
stated tiet he went AiCL 3 iay, was picked
up by the 1P's in 3ari on 24 iy, held a
few days and released; picked up June 1
on Highway 7, near Sparanize, held a few
hours and released vdth directions as to
where to find his unit, He states he did
not attempt to locate his unit. He was
picked up for the third time in Rome on 9
September and states he has been in mili-
tary control since that time, There is
nothing in the correspondence in the file
to disprove this,.

2. The Reviewing .Luthority, according to

iX L7, s the power to approve only so much

of a finding of guilty of a particular offense

as involves a finding of gullty of a lesser in-

cluded offense when, in the opinion of the

authority taving power to agprove, the evidence

of recard requires a finding of only the lesser

degree of guilt. :
. 4756
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3. &ince there is nothing in the Recard
of Trial to indicate that the zccused re-
~turred to military control enytime prior
to 9 Cctober, it is my opinion that it
would not be proper for you, in your ac-
tion, to disapprove the date of termina-
tion and set it as of 9 September. It is
my understanding that the trial Judge advo-
cate, due to the confused sitwtlon in re- -
gard to the gccused various avprehensions,
offered to stipulate with the defense as to
any termimtion date that accused and de-
fense counsel could agree upon. Having ine
terviewed the accused, who is a little slow

witted, 1 can understand that the defense .
counsel may well have become confused zs to

the actwal termination date, However, in
view of the evidence contained in the .report
of investdgation, it awvpears to me that the
defense counsel was somewhat lax in protect-
ing the rights of the accuseds I do not, how-
ever, feel that accused's substantial rights
were injured in any degree" (Underscoring
supplied).

Copies of three letters mentiored in the memorandum as having
been vritten to MiP outfits" are included in the papers accom-
panying the record of trial., All three were dated 21 Cctober -
194, and each recited that a delinquency report had bsen pre=-
viously recelved from the military police unit concerned, one
stating that accused vias arrested in Bari, Italy, by military
police on 24 lay 194k, another stating that he surrendered to
military authorities on 1 June 1944 because he had been unable
to find his unit following hls disctarge from the 3rd Conval-
escent Hospital, and the third report stating that he was ap-
prehemded by military authority in Rome on 9 September 1944,
dach letter contained a request for "station blotter or morn-
ing reports showing any entries" regarding accused which might
be used in the trial of hils case., The three delinguency re-
ports were also among the papers accompanying the record of
trialn

4, The evidence presented by the prosecution was as
follows: :

a., Charge I and Specification (Violation of irticle

of War 58). Defense counsel stating there was no obiéction, an
extract copy of the morning report of Company &4, 143rd Infantry,
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was received in evidence (R7; Pros.Ex.l). The extract copy
.showed the followling entriles:

n27 Xay 1944
32904228 Carmisciano, Tony I - Pvt

Fr Dy to AWNOL as of 0630 Hours.
7 September 1944

2904228 C 'l' pPvt
3 gl‘l#‘%\‘b%OL %gm&f-gian?f' I‘g ngloctober 194,

32904228 Carmisciano, Tony LI Pvt
Fr AICL & drptd fr rolls to Abs in Conf
18 October 19LL

32904228 Carmisciano, Tony NI Pvt
Fr ibs in Conf to Dy as of 17 Oct L4".

The copy was authernticated on 27 October 1944 by the persomnel
officer of the 143rd Infantry who certified that he was offi-
cial custodian of the morning reports of Company A and that

the fore;ping Ms a true and comgilete copy (including any sl gna-
ture or initials apnearing thereon) of that part of the morning
report of sald commard submitted at APO 36, U. S. Army for tle
dates indicated in said copy which relates to Carmisciano, To
I, 32904228 Pvt Co A, 143rd Infantry" (Underscoring supplie3
No signatures or initials are shown on the extract copy. The
trial Judge advocate offered the following oral stipulations

"It is agreed between and among the Trial
.Judge Advocate, Defense Counsel and ac-
cused that accused returned to military
control on or about 9 October 19

Defense counsel declared that the stipulation was agreed to by
_the defense and it was received by the cowrt (R7). It does not

. appear that accused assented to the stipulation or that he under-
stood what 1t involved.

b, Charge IT and Specification (Violation of irticle
of War 75). First lieutenant Memman L. iepp, assistant to the
adjutant of ths 143rd Infantry, testiffed that on or about 18
October 1944 his regiment was in the vicinity of Bruyeres and,
more gpecifically, that the regimental command post was situated
at laval within two kdllometers from Bruyeres., The lst Battalion
was between Bruyeres and another town. Company 4 of the 153rd
Infantry was near Bruyeres, The trial judge. adwocate tlen asked
the following questions: '

4756
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"Q. Was Company A of the 143rd Infantry
; tactically before the enemy on the 18th
of October 194427
A. It was, ’

Q. Do you know of your own knowledge whether
Company A of the 143rd Infantry was re-

- -celving eneny fire? - :

A, Yes Sir, I do. It was recéiving enemy
ﬁr,e” (Ré)o

No objection was intem‘ osed by defense counsel to either of

the foregoing questionss On cross-examination lLieutenant

Tepp further testified that he knew Company A was receiving

fire on 18 October because on that day he went to the head-

quarters of the lst Battalion to obtaln the signature of an

. officer amd came within 200 yards of Company A. While there
he was personally subjected to artlillery fire (R6,7).

An extract bcopy of the morning report of Company
4, 143rd Infantry, far 22 October 1944 was offered in evidence.

Defense counsel asserted that defense had no objection and the
court received it zR7; Pros.ix.2)s The extract copy showed the
. following entry: .

. 122 October 1944
32904226 Carmisciano, Tony NI  Pvt
+ Fr Dy to ANOL as of 18 Oct 44"

The copy was authenticated on 26 October by Second lieutenant
Bertram H. lebeis (the same officer who investigated the charges
‘and who was-detailed, but did not eit, as law member on the
court) as assistant persomnel officerdaf the 143rd Infantry, who
certified that he was the official custodian of the morning reports
of Company 4 amd that the foregoing "is a true and complete copy
(includine any signnture or initials appearing thereon) of that
part of the moming report of sald commani submitted as APO #36,
U. S. Arny for the dates indicated in sald copy which relates to
Camisciano, Tony, NI, 32904226, Pvt, Co A, 143rd Infantry"
(Underscoring supplieds. No signatures or initials are shown on
the  extract copy. ' '

: 5«  Accused elected to remin Sl.lent. No evidence was of-
fored by the defense (R7,8).

6. It appears from the charge sheet amd recard of trial

that the charges were served on accused on 30 October 1944 and
that the trial began at 1505 howrs on-the same day. It is not

L
CONFIDENTIAL 4756


http:oft'id.al
http:Compa.ey

GONFIDENTIAL

(270)

‘'shown that any time interversd between the service of the
charges and the commencement of the trial, or that defense
counsel had any opportunity to prepare for trial. Aiccused
was 19 years of age and a "little slow witted", He was
charged with two capital offenses arising out.of two distinct
transactions., The over-all time consumed in the trial of ac~
cused on both charges was 35 minutes. In the course of this
hurried trial, defense counsel displayed his lack of prepara-
tion by fa.iling to assert accused's rights in the rollowing
instances: ' .

(a) He falled to object to the admission of Pros.
Exs 1 on the ground that it did not appear that the original
morning reports from which the extract copy was made were
authentlcated as required by paragraph A2a, AR 3&5-24,00, 1 lay
154., (see discussion in {a) infra).

(b) Ee a.greed to the stipulation _t.hat accused re-
turned to military control on or about 9 October 1944, although
it appeared from information contained in the delinquency re-
ports accompanying the record of trial that accused returned to
military corntrol on 1 June 1944 and again (apparently the last
time before the clarges were preferred)on 9 September 19&1;.

(c) He asserted no objection to the two questions
quoted in paragraph Lb, supra, the first of which was clearly
objectionable because flagrantly leading and calling for a con-
clusion and the second cbviously leading., The arswers to both
questlons were presumably intended to supply directly one of
the esserntial elements of a violation of Article of Var 75,
namely, that accused's company was before the enemy.

(d) He failed to object to the admission of Pros.
Ex. 2 on the sam ground that rendered Pros. Ex., 1 inadmissible
and onthe additional grownd that it was not & duly authe nticated
copy of the original (see (d) infra). °

(e) He failed to move for a continuance in order to
have a reasomable opportunity toprepare for trial and to provide
a reasonabl e period for the receipt of replies to the letters
- sent to the three military police organizations,

The Board of Review 1s of the opinion that ac~
cused was deprived of a reasonable opportunity to prepare for
trial and of the effective assistance of counsel in the prepara-
. tion and conduct of his defense (CM ETQ 4564, Woods)s. That his
substantial rights were injurlously affected trereby is demon-
strated by considering the legal sufficlency of tle record of
trial after eliminating tle evidence which should have been ex~

"t 4756
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cluded if proper objection had been made, and the. stipulation
to which defense counsel improperly agreeds

(a) Pros. Ex. 1 was a duly authenticated extract
copy of the morning reports of Company A (MCK, 1928, par.116a,
P«119)., 1In his cortlficate of authentication the personnel of-
ficer states that the ‘extract is a trus and complete copy "in-
cluding any signature or initials appsaring thereon" of that

part of th® marning report which relates to accused. No aigna-
tur,es or initials are shown on the extract copy. It is to be
presumed that, in accordance with his statement, the personnel
~ officer would have included such signatures or initials if tiley
appeared on the originals, There is likewlse a presumption that
the original morning reports were autherticated by the command-
ing officer of the reporting unit or, in his absence, by the of-
ficer acting in command ~ the only persons who were authorized
to authenticated original moming reports (CX 189682, liyers,
(1930), 1 B.R. 179; Cx 254182, Roesssl, (1944), III Bull. JAiG, .
ppo337-338 35 BuR. 179; QM 239068, Knlerim, (1943), 25 B.R. 35,
39; LCM, 19282, par.ll2a, p.110; CM 230290, Crouch, (1943), 17 B.R.
355,358; pars.42a, 42b, AR 345-400, 1 Lay 194L; Cir.119, Hq ETOUSA,
12 Dec.1944, sec.IV). Uhere the application of the same presump~
tion leads to the pwported existence of two contradictory facts, |
the presumption is of no assistance in determining the actual
existence of elther fact, On this state of the evidence, and left
- unaided by any presumption, it was impossible for the court to
determine from the extract copy that any of the original morning
reparts were authenticated by any person. Therefore, upon proper
objection, Pros. Ex.'l should have been excluded, Defense counsel,
howsver, not only failed to ocbject but stated that there was no
objoct‘ion.

(b) Under the circumstances of this case it was im-
proper for defense counsel to agres to the stipulation otforod by
the prosecution (CM ETO 4564, Woods).

R (c) Objections to the second guestion quoted above
on the ground that it was leading and to the first on grounds that
it was both leading and called for a conclusion would clearly have

© ° been sustainable (MCM, 1928, par.12lc, p.128; Dig.Op.JAG, 1§12-1940,

80c.395(23)(24), p.217). Indeed, as to these questions, failure to
object aid not.amount to a waiver of the objections (MCN, 1928,

par.1265_=_, p.137)o

: . (d) “The same defect vhich rendered Pros. Exe 1 ob-
Jectionable was pressnt in Pros. Ex. 2, In addition thereto, it

appearsd on the face of o Ex. 2 that the copy was authenticated

by ths assistant personn cfficcr, who was not the official cus-

todian despite his assertion in the certificate of authentication

that he was. The psrsonnel officer himself is the official custod~ -

ian of ons of the three originals of the morning report and the 4756
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assistant personnel officer is not the proper person to .
certify coplew thereof (CM ZTO 5234, - Stubinski). A proper

' obJection to the admission of Pros. Lx. 2 would have been

sustainable, In this instance also, defense counssl not

only failed to object but affirmtively stated that ttere

was no objpction. Apparently no notice was taken by defense
counsel or any member of the court of the fact that the orig-
inal entry shown by Pros. Zxe 2 was mde two days after the
charges wsre preferred and related back four days to to the date

of the alleged violation of Article of War 75. Even if ad-
missible, this entry, unaided by any other evidence, was insuf-
ficient to show that accused was physically present with his '
company or that it was befors the enemy or that he ran away,

Thus 1f the ob Jectionable evidence is eliminated

_ from the record, the only evidence that remains is a fragment

" of the testimony of Iieutenant Tepp (elicited in part by defense
counsel (R6,7)) sibstantially to the effect that on or about 18
October 1944, the 143rd Infantry was in the vicinity of Bruyeres
- with 1ts command post at Laval within two kilometers from Bruy-
eres; that the lst Battalion was between Bruysres and another
town; that Company A of the 143rd Infantry was near Bruyeres;
and that on 18 October 1944 Company A was subjected to artillery
.fire. There is no testimony as to where accused was, who saw
him, or what he-did, This evidence is cbviously inadsquate to
prove that a.ccused comitted any of fense whatever, v

‘The rule 1s that an cbjection to proffered evldonco

‘ of the comtents of a public record based on the ground that it

does not appear that a purported copy thereof is duly authentl-
cated may be regarded as waived if not asserted when the proffer

. 1s made (lCM, 1928, par.116a, p.120), Likewise failure to object
to a proffered document on the ground that it s genuineness has

not been shown mgy be regarded as a waiver of that objection

(Ibid., par.116b, p.120). Under ths circumstances of this case,
nel ther of these rules may be applied to the prejudice of accused.
He had a right to assums that defense counsel would exsrcise rea-
sonable diligence in safeguarding hls interests. The presumption
is that defense counaal did perform his full military duty in this
regard (CM 231504, Santo (1943), 18 B.R. 235,237; MCM, 1928, par.
1123, p.110), But this presumption is rebuttable and disappears
when the fact is shom to be otherwise (MCM, 1921, par.278; p.221;
CM 199270, Andrews, (1932), 3 B.R. 343,3Lk; Ci 229477, Floyd,
(1943), 17 B.R.14 s. In this case it plainly appears from tt® re-’
cord .of trial ‘that defense counsel did not perform his duties pro- -
perly and that accwed's swstantial rig-xta wers prejudiced thsreby.

" 7, The Board of Review 1s of the opinion that, as in
i ETO hSﬁh, Hoods, accused was doprrived of liberty and property
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vvd.ﬂzout due process of law and tha.t the findings of gullty and
the sentence are therefore invalid ard should be va.ca.ted. ’

-8, The cl’arge sheet shows that accused :l.s 19 yBars
of age and that he was inducted at Kings, New York, on 7 lay
- 194,3. He had no prior service,

9. The court was legally constituted and had juris-
diction of the person and offenses.

10, Zrrors injuriously affecting the swb sta.ntia.l
rights of accused were committed during the trial. For the
_reasons stated, the Board of Review is of the opinion that the

record of trial is legally insufficient to support the findings

of guilty and the sentence,

(273)

/{4%_ @ Jud:ge Advocate |

j’l»(c ot C M Judge Advocate

W f M Judge Advoc ate
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lst Ind.

War Departmént , Branch Office of The Judge &dvocate Gene'ral with

the Zuropean Theater of Operations. ]945 T0: Com-
manding General, uuropean Theater of ons, APO 887, U, S.
Armo :

.

: 1. Herewith transmitted for your action under Article
of War 50}, as amerded by the Act of 20 dugust 1937 (50 Stat.
72%L; 10 USC 1522) and as further amended by the Act of 1 August
1942 (56 Stat. 732; 10 USC 1522), is the record of trial in the
case of Private TONY CARMISCIANO (32901.228) s Compa.mr A; U3rd
Infantry.

2. I concur 4n the opinion of the Board of Review and,
for the reagons stated therein, recommend that the findings of
guilty and the sentence be vacated, and that a1l rights, privi-
leges, and property of which hs ha.d been deprived by virtue of
the findings and senhenco 80 vacated be restored. ,

3. Inclesed is a form of action designed to carry into
effact the recommendation hersinbefore made. Also inclosed is a
draft GCMO for use in promulgating the proposed action. Flease
return the recard of trial with required coples of GCQQ.

/ ES Ce. HcmL ”
Brigadier General, United States Arnm’
Assistant Judge Advocate General, X
‘3 Incls: _
Inel. 1 -~ Record of trial’
Incl, 2 -~ Form of action
.Incle 3 - Draft GCO

(Findings and senteace vacated. GCNO 94, X0, 29ikar 1945)
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, with.the
Furopean Theater of Operations
. Apo 887

BOARD CF REVIEW NO. 2 3.0 NOV 1924
CM ETO0 4774

UNITED STATES g FIRST UNITED STATES ARMY
Yo ) Trial by GCM, comvened in the
) vieinity of Soumsgne, Belgium,
Secand Lieutenant HOWELL D, ) 4 October 1944, Sentence: Dis-
REUSS (0-1554257), 2»d Ord- ) missal, total forfeitures and
nance Medium Maintenance ) confinement at hard labor for two
Company . ' ) years. Xastern Branch, United States
) Diseiplinary Barracks, Greenhaven,
)  New York.

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILI, and SLEEPER, Judge Advocates

le The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advecate Genmeral im charge of
the Branch Office of The Judge Mvocate General with the Europess
Theater of Operations, . '

2. Accused was tried upom the following Charge and Specifica-
tion;

CHARGE; Vielatiom of the 61lst Article of Wer.

Specification; In that Second Lieutenant Howell D,

. Reuss, Second Ordmance Medium Maintenance Com-
pany, did, without proper leave, ebsent him-
self from his command at La Marais, France,
from about 1600 hours 27 August 1944 to about
1100 hours 29 Angust 1944.

Be pleaded ot guilty teo and wes found guilty of the Charge and Specif-
ieation. No evidence of previous convictions was imtroduced, He was
sentenced to be dismissed the service, to forfeit all pay and>allow-
anses due or te becoms due and to be confined at hard ladbor, at such

L L7
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Place as the reviewing suthority may direct, for five years. The re-
viewiag authority, the Ceomsanding General, First-United States Army,
spproved the seatence but reduced the period of confinement to two
years and forwarded the record of trial for actiom pursuamnt to Article
. of War 48. The confirming authority, the Cormanding Gemeral, European
Theater of Operatioms, confirmed the senteamce as modified, designated
the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place ef confimement and withheld the erder direct-
ing the executien thereof pursuant to the provisions of Article or
Yar 50*0 . .

3+ The undisputed evidemce shows that om 27 August 1944 accused

was the motor and recovery officer of the Secomd Ordnance Medium Main- '
texance Company, located at that time about eight miles from Paris, at ‘
the town of ville Juif, France. The unit was ebout to move and 4id
move at 1100 hours 29 August. Sometime in the afterncon of 27 August
Ilieutenant Jenkinson of the same company asked for and received frem
Ceaptain Fred A, Tedini, Company Conmander, permiszzion to tuse a jeep
this afternoon® not mentioning where he was going or who, if anyons,
was to accompeny him, Accused neither asked for mor obtained per-
mission from Ceptain Tadini to leave the company srea at that time

and his absence was not discovered umtil themoming of 28 August,
Jonkinson was net given a pass and the impression of Ceptaim Tadini

was that he was %going to Corps with a repart® (R6-11). Jenkinsem
Imow Paris was %off limits" at the time, Accused left the area abeut’
three ofclock in the afterncon with Jemkiuson, Sergeant Simmons and the
driver Private 1s Bean. They took a repert to corps headquarters and
~then went on to Paris. After riding around sight-seeing they stepped
at a amall cafe in the Mcatmartre district for a drink. Sometime af-
ter five o'clock, with the exception of accused, they left, agreeing
to retura withia a half heur to meet him, They returaned in tweanty
minites but were umable to find accused though they imquired of the
English-spesking bartender and others for him remaining ia that *gen-
eral vieinity until about 1 etelock in the mornimg®?, comiag back te

the cafe at intervals, They then went to a hotel "a bleck away froa
the cafe® for the night returaing to the same place and waiting for
about a half hour the next moraing, They returned to their company
area sbout seven ofelock inm the morming of 28 August. " Jemkimson did
not ask permissien. for any of the eothers to leave the company area
.(R11=18). Both the sergeant and the driver of the vehicle corroborated
these facts in their testimony as witnesses at the trial (R18-24). The
morning report of ascused's unit for 30 August 194, admitted in evidence,
. shows accused vduty to AWOL 0800. 28 ang u;. AWOL te duty, 1100, 29 Aug
u‘ (Proa.n.].).

4o Accused, at his owa request was sworn and teatified that 27

Angust weas a Sunday, Work was lax and he and Jeakinson desided to go
to Paris alght-seeing., He was to get a vehicle and Jenkinson permis-

4774
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sion to leave, Their sight-seeing trip ended at the cafe where he
remained while the others visited areas he had seen, They were to
retura in half an hour,. : '

*I waited for a while and went to a hotel which was
around the corner from this small cafe, after leav-
ing word with the bartender that I weuld be foumd
at this hotel and also leaving word at the hotel,
expecting that the men would look me up and fimd me
very easily. » ¢ » I woke up the next morming at 7
o'clock and went out to this cafe and of course it
was closed and thers was no sign of the wvehicle®

or men., He tried to find a ride back and caught a ride with a Sigml
Corps lleutenant and two men about eight o'cloek Monday eveaing dut
they took the wrong road, got lost and they all slept in the jeep that .
night. Accused returned to his cowpany area about 1l o'clock Tnesday
morning 29 Auguste He "assumed® Lieutenant Jenkinsom hed gottem per-
mission for-both of them to lesave on 27 August. He did mot kmow the
name of the Signal Corps lieutenant. He further testified as his
reason for not going on this short trip with the others that they had -
schased what sounded like a German sniper? and that he

*went up to the top of the building in that section
of the town with one of the FFI men and by the time
I got back to meet the other three men I was teeo
darned tired to go back and see scmething I had seen
before. * ¢ & I thought they had figured ex stayiag
in town overnight and I would meet them at the hetel;
that is why I left word with the cafe keeper®,

He did not memtion his intentiom of going to a hotel to the others but
*when they said they would be back in 20 or 30 mimutes, 'I said, I will
be aroundtw, It waa then sabout *8;30% in the evening and he 414 net go
back to the cafe that night, He went to bed "hetweea 8:30 and 9 o'clock®
(R24=27)s The defense preduced no other witmesses or evidence.

5¢ The undisputed evidence shows and ascused admits his sbsemce
without authority from 1500 hours 27 August 194k emd his returm at 1100
hours 29 Angust. Ascused "assumed® that Jenkingsem secured permission
for him to leave but Jenkimsen did met get permission for anyeae te
visit pParis which they kmew was *off limits*. His sctivities as shomm
on an afternqoa wher work was lax de¢ not appear such as to have com-
pletely woram out an officer on active service, surely not to such aa
extent that he sould not wait a half hour fer his cempaniocas' retura,
His story of his attempts to return te his unit has little sppecrance
of truthfulmess or of real effert on his part. The court saw eamd heard

-3- » 4774
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the witnesses and could judge their credibility. They did not be-
lieve accusedts story and there is substantia) evidense to support
their action in comcluding thaet accused willfully abseated himself
from his cammand for the time alleged (CM ETO 1953, Lewis).

6. The charge sheet shows that accused is 35 years six momths
of age. He was inducted 13 May 1542, and discharged to accept a come.
mission 2 Jume 1943.

7+ The court was legally constituted and had jurisdictiom of
the person and offense, No errors imjuriously affectimg the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinien that the record of trial is legal-
ly sufficient te support the findings of guilty and the semtence,

8. cConviection of absence without leave is punishable as a court-
martial may direct (AW 61). Confinemeat in the Eastern Branch, United
States Disciplinary Barracks, Greeahaven, New York, is authorized (AW
h-23 Cir.210, WD, m 50’t.19h3. sec.VI, par023. as amemlod).

- N
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1st Ind.

¥War Department, Branch Ortrice'of The :mdgo Advocate General with the
European Theater of Operatioms, 1384 comand-
ing General, Eurcpean Theater of Operatiou. 887, U. 8

1. In the case of Second Lieutenant HOWELL De REUSS (0-1554257),
2nd grdnance Medium Mainiemance Company, attention is invited to the
foregoing holding by the Board of Review that the record of trial is
legally sufficieat to support the findings of guilty and the sentemnce,
which holdiag is hereby approveds Under the provisions of Article of
War 504, you now have anthority to order executiom of the sentences

. 2¢ When copies of the published order are forwarded to this of=-
fice, they should be accompanied by the foregoing holding and this ime
dersement, The file mumber of the record in this office is CM ETO 4774.
For convenience of reference, please place that number in brackets at

the end of the order;

" Brigadier Genea.-al. United Statea Army,
. Assistant Judge Advocate General,

(Sentence ordered executed. GCMO 116, ETO, 8 Dec 1944)
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ot oENTIAL

Branch Office of The Judge Advocate General (281)
with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 99 NOV 1944
CM ETO 4775
UNITED STATES ) BRITTANY BASE SECTION, COMMUNICA-
y )  TIONS ZONE, EUROPFAN THEATER OF
Vo ; OPERATIONS
Corporal WILFORD TETON ) Trial by GCM, convened at Rennes,
(39315061), and Private ) Brittany, France, 16, 23 October,
ARTHUR J. FARRFLL (32559163), ) 1944. Sentence: As to accused
both of Troop C, 17th Cavalry ) TETON: Dishonorable discharge,
Reconnaissance Squadron ) total forfeitures, and confine-
. ) ment at hard labor for life,
) United States Penitentiary, Lewis-
) burg, Pennsylvania., As to accused
) FARRELL: To be hanged by the neck
) until deado

HOLDING by BOARD CF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

l. The record of trial in the case of the soldiers named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the

Branch Office of The Judge Advocate General with the European Theater

of Operations.

2. Accused were charged separately and tried togef.her with

their consent,

fications

Accused Teton was tried upon the following Charge and Specl-

CHARGE: Violation of the 92nd Artiele of War,

Specification: In that Corporal Wilford Teton, Troop-
C, 17th Cavalry Reconnaissance Squadron, did, at
Au Fayel, Brittany, France, on or about 24 Septem-
ber 1944, forcibly and feloniously, against her "

will, have carnal knowle
| CONFIDENTIA

die of Madame Lucie Hualle,.

415
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" Accused Farrell was tried upon the following Charge and
, Spec:!.ﬁcatiom

CHARGE: Violation of the 92nd Article of Wa.r. '

Specification: In that Private Arthur J . Farrell,
Troop C, 17th Cavalry Reconnaissance Squadron,
did, at Au Fayel, Brittany, France, on or about
2/, September 1944, foreibly and feloniocusly,
agalnst her will, have carnal knowledge of Madamo
Iucie Hualle,

Each accused pleaded hot gullty and, all members of the court present

at the time the vote was taken concurring, each was found guilty of the
Charge and Specification preferred against him, Evidence was intro-
duced of one previous conviction of accused Farrell by summary court .
for absence without leave for 30% hours, in violation of Article. of War
61, No evidence of previous convictions of accused Teton was introduced,
All members of the court present at the time the vote was taken concur-
ring, accused Teton was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become dus, and to
be confined at hard labor, at such place as the reviewing autharity may .
direct, for the term of his natural life, and accused Earrell was sen-
tenced to be hanged by the neck until dead. The reviewing authority,
the Commanding Officer, Brittany Base Section, Communications Zone,
Euvopean Theater of Operations, with respect to acoused Teton, approved .
the sentence, designated the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement, and forwarded the record of
trial for action pursuant to Article of War 504, With respect to mocused
Farrell, he aprroved the sentence and forwarded the record of trial for
action under Article of War 48, The confirming authority, the Commanding
General, European Theater of Operations, confirmed the sentence imposed
upon accused Farrell and withheld the order directing execution thereof
pursuant to Article of War 50k,

3. The evidence for the prosecution showed that on 21.. Septembor
1944, Monsieur Andre Descormiers and his wife Denise, Monsieur Hilllion
Adrien, and Madame Lucle Hualle, 57 years of age, lived in Au Fayel,
Department of Ille at Vilaine, France (R10,21~22,30,33), in separate
houses not far apart (R12,15,34). At the trial, both Monsieur and
Madsme Descormiers, Adrieu, a.nd the victim, Madame Hualle, positively
identified accused Farrell (the "tall" goldier) and accused Teton (the
"ghort" soldier), as the two soldiers involved in the events hereinafter
set forth (R12,23,30,34,36). About 7 pm, 2 September, Descormiers sew both
accused pass by and go to the house of lMadame Hualle (R17-18), About 8 pm
fgun time®, accused knocked on the door of Descormiers! house. When .
Descormiers allowed them to enter, sccused Farrell immediately went to a
bed occupied by Descormiers' mother, took her blankets away end then ®put,
them on again®, Accused Teton left the house, returned and sat down near
e table, while Farrell remained near the woman's bed (R10-11,22-23).

GONFIDENTAL | B
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Shortly after 8 pm Descormiers went with Teton to liadame Hualle's
house, celled her by name and said that an American soldier wanted

to talk to her, She replied that she was in bed and did not intend

to arise, Teton sald "'liadame coucher' which means 'lladame in bed:'t,
Descormiers returned to his own house and Teton followed him (R18).
Descormiers asked accused to leave but they #did not wish to go awayt
(R12,23)., When Teton began to handle his revolver, liadame Descormiers
became frightened and went to get their neighbor, Adrieu, When she re-
turned with Adrieu shortly thereafter, Teton put some bullets in his re-
volver, pointed the weapon at Adrieu's breast, "led him smoothly" out=-
side the house and told him to go away and go to bed, It was then about
8:30 pm (R12-13,24-25,28,30-32), About 8:50 pm, because Teton "became
more and more nasty" Madame Descarmiers again left the house to get
Ardieu. Teton followed her into the courtyard, struck her with his
fist and knocked her down. She screamed for help and when Descormiers
started 'to go to her aid, Farrell seized him and pushed him on a piece
of furniture, Descormiers took Farrell by the arm, pushed him outside:
the house, and then went toward Teton who fled. The Descormisrs reen-
tered their house, locked the door and left both accused in the court-
yerd. It was then about 9 pm (R14~-15,18-20,25-26), Shortly thereafter
the Descormiers heard knocking at Madame Hualle's door, and heard the
door open, They recognized her voice as she screamed loudly for help
several times, and they heard people walking or running in the courtyard.
In some manner not revealed by the evidence, the Descormiers requested
American military aid and an American officer and one or two soldiers
arrived in a car about 10 pm. The cries of Madame Hualle continued for
- almost an hour and ceased upon the arrival of the United States soldiers,
Fifteen minutes later Farrell was found by the soldiers about 50 meters
- away and was identified by Descormiers. The Descormiers did not go to
the aid of Madame Hualle because they feared Teton's revolver (R15-17,
20-21,26-29). Adrieu also heard Madame Hualle call for help shortly
after 9 pm, but did not leave his house because he also was afraid of
the revolver (R31-32),

The Descormiers testified that both accused wors jackets,
that Teton wore leggings, and Fafrell wore boots (R19,27-28)., Descormiers
further testified that no other soldiers were in the vicinity that even-
ing (R22), and that, although accused ?had been drinking", they did not
act as if they were drunk (r17).

Madane Huallo testified that about 7 pm both accused came to
her house "with a Frenchman", She was in bed and Teton, who entered
the house with the Frenchman, said "Madame coucher", The men left and
at 8 pm Teton returned, knocked on the shutters and on the door which
was locked, and "cried all of the time, fMadame coucher!!, ‘' Madame Hualle
recognized his voice, got up, went into the courtyard and Teton followed
her, He then went to the Descormlers house and witness again went to
bed (R33-34,36-38).

udnflmﬁf‘ﬂlAL
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"Then always the same thing happensd., The small
one / Teton/ shook my shutters and at my door" (R34).

Finelly, lladame Hualle heard Liadane Descormiers shouting and her hus-
band bringing her back to their house., ¥itness decided to go to the
village as she was afraid to stay alone in her home., She aroses, left
the house and proceeded about 15 meters when Farrell seized her by

the arm, hit her in the face with his fist, threw her to the ground

in the yard between the two houses and got on top of her (R34-35).

She struggled and attempted to get up "but it was impossible" because
he held her down, She shouted for help but "nobody has come", Farrell
tord her clothes, liftted her skirt, unbuttoned his trousers, inserted
his penis in her private parts and had inlercourse with her by force.
She did not consent and struggled (R35). During this time Teton was
beside her on his knees, "directing his revolver on me", Vhen she
cried for help both accused put their hands over her mouth and held her
on the ground. Teton kicked her with his feet. He also unbuttoned
his trousers and forcéd her to take his penis in her hand. Teton did
not, however, penetrate her private parts with his penis. Farrell was
the only qne who had intercourse with her and was on top of her for
about en hour (R36,38). When the "imerican police® arrived both ac-
cused left her and fled (R36~37). The American soldiers found Farrsll
that evening and liadame Hualle identified him (R37). The victim testi-
fied that Teton wore white leggings and that Farrell wore high boots
(r38).

4e For the defense, First Lieutenant Maurice C, Reeves, 1391st
Engineer Forestry Battalion, testified that as the result of-a report
he received that evening he and an interpreter drove to the scene
where he arrived about 10 pm (R42,45). He heard the voicas of two in-
dividuals as he drove dp in his %jeep", and two Americans ran from the
vicinity (R42,44-45). Farrell then "came staggering” around a building
about 75 yards away from the house (Madams Hualle's) and fased Reeves
with a Mauser pistol. The officer halted him and brought him under
the 1light, Farrell surrendered his pistol and Reeves took him to the
French civilians for iddntification (R43,45-46). Madame Hualle identified
him (R43,46) and gave a very good description of both accused (R44). :
Shs described Teton as short, heavy-set and dark complexioned, and from
her description Reeves assumed Teton was either a liexican or an Indian
(R46). (It is stated in the review of the Staff Judge Advocate, Brittany
Base Section, Commmications Zone, European Theater of Operations, that
Teton is a Shoshone Indien.) Reeves was unable to find Teton that even-
ing (R44,46). Madame Hualle "had bled quite a bit® from a scalp wound
and there was blood on her fece and clothing (R43). Her house was two
or three miles from accusedst camp (R44). :

Called as a witness by the defense, Madame Hualle reaffirmed
her testimony as a prosecution witness that she ldentified Farrell as the
tall soldier who assaulted her that evening, that Teton wms kicking Ler
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during Farrell's attack, and that both accused ran when the Americen
car arrived. She further testified that after the assault her head
was bleeding and that blood was on her shirt and plouse (R47-48).

Both accused elected to testify as witnesses after they
were advised of their rights (R48-49). Their testimony concerning ,
events which occurred prior to their separation that evening was sub-
stantially the same. They left camp about 6 pm that evening to obtain
some eggs and cognac. On the road they met a Frenchman who promised
to get them soms cognac, He took them to the house of an old lady
and Teton and the Frenchman entered the house while Farrell remained
outside, Teton testified that the old lady was in bed and after a few
minutes she arose and gave something to the Frdnchman, Both accused
then went to the Frenchman's house, drank cider and then returned to -
get more cognac and eggs at the village, They met two soldiers from
an “engineer outfiti" about 7 pm, who sald that they were alsc looking
for something to drink (R50,53,56). They asked accused if they knew
anyone in the village and Teton sald "Madame coucher lives over there,
she is an old lady". The.two soldiers replied, "OK* and both accused
then went to the next house which was lighted (the Descormiers home).
-A young Frenchman (Descormiers) opened the door and invited them in, -
Teton sat in a chair and Farrell went over to an old lady who was in
bed and asked if she were ill, Farrell thought she had been shot,
sald, "boom, boom, Boche", and pointed to the woman in the bed., He
went over to the old la.dy, patted her on the head, and said w"poor
woman”, He ran his hand over her hair and when she pulled the covers
down to her breast, he pulled them up again and told her she would
fcatch cold", Teton started to demonstrate #about whether she was
shot® by the Germans, He removed the clip and showed the French
people that the gun would not fire., Farrell also showed them that
the gun was empty, pointed it to the floor and pulled the trigger
"a couple of times?, The French psople ®gol all excited® and Des-
cormlers saild something to his wife who ran from the house. Another
Frenchman (Adrieu) then appeared and began to talk with the husband.
Teton asked Adrieu if he had any cognac, took him by the shoulder and
walked out of the house (R51-53,57).

Teton testified that after they went to Adrieu's house and
the latter said he had no cider, Teton returned to the house, heard
"this girl®" scream, and saw someone run across the yard in front of
him, He ran to the door and said to Farrell *let us get out of here%
(R51), Farrell testified that after Teton left, Madame Descormiers .
left the house, as witness supposed, to get some eggs, As he was
talking with her husband she screamed and ran into the house, Teton
then cams to the door and said "let us_get the hell out of there,
there is something mnny golng on", (R53-54, 5'7) ,
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Both accused then walked up the road "quite a ways", came
to two houses, spent about ten mimutes smoking, and then went toward
camp. After they again passed the village they heard a scream, and
Farrell sald he was going back "to ses what is going on®, Teton gave
Parrell his gun and returned to camp (R51,55-57).

Farrell further testified that after Teton left:

"] went down through the field and I circled sround
.these houses and I walted and I did not hear no scream,
I went around the back and there was a road through
this here village and I went up to the other Frenchman's
house and I waited there along the rosd and I did not
hear nothing, I came back and I stayed at the end of
the road where you come in and I did not heer anything
and I circled around the house and I waited for while
and I heard some talking., I did not know what the
| talking was. All of a sudden, somebody said to me .
twhat are you doing here?! Just ocut of a clear sky
and to throw him off, I said, 'I am looking for some
eggs.! TWith that he flashed the light in my face.
I said, t'take the light out of my eyes, I can't see,!
" He said, 'give me youwr gun.' He sald, 'come on over
“to the house! and he and I went over to the house,
but they said, toui, oul! because I had been there
earlier in the night. I stayed there and I did not
- say anything, The officer asked me my name, rank
and where I was from. Then he said, 'all right, come
on, go over, I will bring you back to your troop.! -
We were going through this courtyard and it was quite
deep and muddy and I sald to one of the fellows, 'let
us get over on the side of this mud., The water is
going down in my shoes.! He said, !the van is only
right here.! - We went back to the troop and I went to
the first sergeant, I think it was, and Lieutenant ,
Henderson came along and this lieutenant.from the en-
gineers--I don't know what his name is. He said to the
troop commander, 'have Private Farrell here., There has
been a rape case down here in this next village,' I
was dumbfounded, then, to find out he sald rape because
I did not know anything about any rape at all. A1l I
thought, these people were excited about us being there
and they went and got help so then I got up under arrest
in quarters and I stayed there until the morning aend I
got brought to the guardhouse" (RSA)

, Teton further testified that he was a scout corporal and was

in combat 47 days (R52). Farrell testified that he (Farrell) wore

regular *GI shoes" that evening and that he did nol have any. ®tall

boots" (R54). When he heard the screaming he returned to see if he

could be of any assistance, He returned without Teton who said he

. did not wish to go back, and as Farrell had posaession of the revolver :

he thought "that was sufficient® (R57) A 77(;
. . QU
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5, Certain matters and irregularities appearing in the record
of trial are commented upon in the reviews of the Staff Judge Advocate,
Brittany Base Section, Communications Zone, European Theater of Opera-
tions, and of the Staff Judge Advocate, European Theater of Operations,
Further discussion thereof is deemed unnecessary.

6. "Rape is the unlawful carnal knowledge of a

. woman by force and without her consent., Any
penetration, however slight, of a woman's geni-
tals is sufficient carnal knowledge ’ whether
emission occurs or not.

* , * *

Force and want of consent are indispensable in A
rape; but the force involved in the act of pene-
tration is alone sufficient where there is in
fect no consent,

* * *
Proof.--{a) That the sccused had carnal knowledge
of a certain female, as alleged; and (b) that the
act was done by force and without her consent®
(MCM,1928, par.li8b, p.165).

It was clearly established by the evidence that accused
Farrell had intercourse with Madame Hualle and that such intercourse
was accomplished by the use of force and violence employed by both ac-
cused, When she left her house to go to the village because she was
afraid to stay alone, Farrell seized her arm, hit her in the face and !
threw her to the ground., He got on top of her, tore her clothes,
lifted her skirt, unbuttoned his trousers, inserted his penis in her
person and had sexual intercourse with her. During this time Teton
was on his knees by her side, pointing his revolver at her.. He also
kicked her with his feet. The victim continually struggled, attempted
to rise, and cried loudly for help. Both accused held her on the -
ground and when she struggled, both accused put their hands aver her
mouth, Teton also unbuttoned his trousers and forced her to hold his
penis in her hand. The incldent was of about one hour's duration,

Both accused desisted and ran from the scene when Lieutenant Reeves ar-
rived in his "jeeph.

, The testimony of the victim was emply corroborated by the testi-
.mony of the Descormiers who heard Madame Huslle's cries for help very :
shortly after both accused lsft their house about 9 pm., The cries lasted
about an hour and ceased only upon the arrival of the officer and Ameri- -
can soldiers about 10 pm. The victim's testimony was further corrobor-
ated by that of Lieutenant Reeves who testified that when he ‘arrived at
the scene sbout 10 pm, two American soldiers ren away. Shortly there-
after Farrell was apprehended about 75 yards from the house and positively
identified by Descormiers and by Madame Hualle who was suffering from a
scalp wound and whose face and clothing were bloodstained, She gave Reeves
accurate descriptions of both accused. Both Monsiemr and Madame Descormiers,
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Adrieu, and the victim Madame Hualle, positively identified both
accused at the trial., Both accused admitted that they were in each
other!'s company that evening in the vicinity of the crime,

The fact that only Farrell actually accomplished penetra-
tion is immaterial. It was clearly established by the evidence that
both accused were engaged in a wrongful joint venture that evening
to secure sexual intercourse by any means whatsoever. It is ebund-
antly evident that Teton aided and abetted Farrell in the lattert's
accomplishment of penetration, and that accused were Interrupted
solely by the arrival of Reeves., One who alds and abets the commis-
sion of rape bty another person is chargesble as a principal whether
or not the aider or abettor engeged in sexual intercourse with the
victim (CM ETO 3740, Sanders, et al, and authorities cited therein),
The Board of Review is of the opinion that as to each accused the !
evidence fully supported the findings of guilty of rape (Clf ETO 2686,
Brinson & Smith; CU ETO 3740, Sanders, st al; Cll ETO 3197, Colson &
Brown; CM ETO 3859, Fatson & Wimberly).

7. The charge sheets show that accused Teton 18 23 years of age
and was inducted at Portlend, Oregon, 15 August 1942, to serve for the
duration of the war plus six months, He had no prior service. Accused
Farrell is 37 years and ten months of age and was inducted at Newark,
New Jersey, 28 September 1942, to serve for the duration of the war plus
six months, He served in Company A, 104th Engineers from 1 April 1925
to 31 March 1928 end was discharged as a private, character excellent,
because of the expiration of his term of service,

8. The court was legally constituted and had jurisdiction of the
persons and offenses. Ko errors injuriously affecting the substantial
rights of either accused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally suffi-
cient, as to each accused, to support the findings of guilty end the
sentence.

9. Ths penalty for rape is death or life imprisonment as the
court-martial may direct (AW 92). Confinement in a penitentiary is
authorized for the crime of rape by Article of War 42 and sections
278 and 330, Federal Criminal Code (18 USCA 457,567). The designation
of the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement of accused Teton is authorized (Cir.229, WD, 8

Judge Advocate

June 1944, sec.II, pars.l_t_:(})ﬁ 3b).
) ~ . g /&
Wp.];dge Advocate

| %ﬂ/[ m,y /A Judge Advocate
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1st Ind.

War Depertment, Branch 0ffice of The Judge Advocate General with
the Earopean Theater of Operations, 29 NOV 1944 TO: Com-
randing Officer, Britiany Base Section, Commmnications Zone, Euro-
pean Theater of Operations, APO 517, U. S. Army.

1. In the case of Corpcral WILFORD TETON (39315061),
Troop C, 17th Cawvalry Recornaissance Squadron, attention is invited
to the foregoing holding of the Board of Review that the record of
trial is legally sufficient, as to ths soldier named above, to sup-
port the findings of guilty and the sentence, which holding is hereby
approved, : ’

2, T¥hen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office 1s CM ETO
4T75. For convenience of reference please place that mumber in
brackets at the end of the orders (CM EIO 4775). ‘

[y

Brigadier General, United States Army,
Assistant Judge Advocate General.
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(250) 1st Ind.

War Department, Branch Office of The Judgg‘ﬁ.dvgcate General with the
European Theater of Operatiomns, TO: Com-
mending Genersl, Furopean Theater of Operations, APO 887, U, S. Army.

1, In the case of Private ARTHUR J. FARRFIL (32559163), Troop
C, 17th Cavalry Reconnaissance Squadron, attention is invited to the
foregoing holding by the Board of Review that the record of triel is

legally sufficient to support the findings of guilty and the sentence,
which holding is hereby approved.

2. When copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding, this indorse-
ment, and the record of trial which is delivered to you herewith. The
file number.-of the record in this office is CM ET0 4775. For conven-
ience of reference please place that mmber in brackets at the end
of the order: (CM ETO 4775). )

3. Should the sentence as imposed by the court be carried into
execution, it is requested that a complete copy of the proceedings be
furnished this office in ordey that’its files may be complete,

/Ly

. €. C. MCIEIL, /s
Brigadier General, United States Army,
Assistant Judge Advocate General,

(Sentence ordered executed. GCMD 11, ETO, 10 Jan 1945)

e r\leM_

SoRIWwL
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Branch Office of The Judge Advocate General (231)
with the
European Theater of Operations

APO 8387

BOARD QF REVIFY NO. 2 1 3DEC 1944

CX ETO 4782 ' _
UONITED STATES ; 4TH INFANTRY DIVISICN

v. ) Trial by GCM, convened at APO 44,

- ) France, 25-26 September 1944.

Second Lieutenant LECNARD C. )

LONG (0-1307717), Anti-Tank ;

)

Company, 324th Infantry

Sentence: Dismissal, total for-
feltures and confinement at hard
lgbor for two years. Federal
Reformatory, Chillicothe, Ohio.

HJOLDIRG by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEFER, Judge Advocates

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Qffice of The Judge Advocate Genersl with the European Theater of
Operations.

2. Accused was tried upon the following charges and specifications:
CHARGE I: Violation of the 93rd Article of War.

Specification: In that Second Lieutenant Leonard
C. Long, 324th Infantry did, on the high seas
aboard naval transport B0883, APO 44 c/o Post-
master, New York, New York, on or about
6 September 191.4, commit the crime of sodomy
by feloniously and against the order of nature
baving carnal comnection per os with a human .
being, to-wit: Private Goldon F. Burrell.

CHARGE II: Violation of the 96th Article of War.
Specification 1: In that * * % did, on the high

seas aboard naval transport BO 883, APO 44
c/o Postmaster, New York, New York, on or

-1- | 4782
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about 6 September 194/, wrongfully and unlaw-
fully have in his poseession aboard said trans-
port intoxicating liquor, in violation of

Par 14, General Order Kumber Ope, issued by
the Transportation Qfficer of said transport.

. Specification 2: In that #.% % did, on the high seas
aboard naval transport BO 883, APC 4 c¢/o Post-
master, Kew York, New York, on or sbout 6 Sep-
tember 1944, wrongfully and unlamfully drink
intoxicating liquor with the following named
enlisted men: Private Goldon F. Burrell and
Private Martin M. Duyer.

He pleaded not guilty to and was found gullty of the charges and specifi-
catlons., No evidsnce of previous convictions was introduced. He was
sentenced to be dismissed the service, to forfelt all pay and allowsnces
due or to become due, and to be confined at hard labor, at such place as
the reviewing avthority may direct, for two years. The reviewing
suthority, the Commanding General, 44th Infantry Division, approved the
Sentence and forwarded the record of trial for action pursuent to Article
of War 48. The confirming asuthority, the Commanding Gensral, Eurcpean
Theater of Operations, confirmed the sentence, designated the Federal
Reformatory, Chillicothe, Ohio, as the place of confinement, and withheld
the order directing execution of the sentence pursuant to Article of War

50%.

3. Accused 1s a second lieutenant, Antl-Tank Company, 324th In-
fantry (R5,53). Be sailed with this regiment on a transport, Boat 883,
on 5 September 1944. That day, the transportation officer issued
"General Order Number 1", which forbade the possession or use of intoxi-
cating liquor aboard ship (R5; Pros.Ex.1l). This order was publicized
by the colonel commanding the 324th Infantry to his troops (R5-6).
Accused was assistant mess officer and his duty was to straighten out
one of the mess lines; the particular line under his supervision pessed
room 217 (R9,10,27,30,32). On 6 September this duty occasioned the
presence of accused in the vicinity of this statercom and he stopped
there three or four times, once after lunch (F10,19-20). The room was
occupied by Privates Goldon F. Burrell and Martin M. Dwyer, Sergeant
James G. Gillin and nine or ten other enlisted men of the 44th Quarter-
master Company (R9-10,19,32-33). Accused had known Private Dwyer, the
latter having driven a supply truck for accused in Louisiana (R19,22).
Burrell met accused for the first time on 6 September when accused
stopped in thelr stateroom. Early in the afternoon, accused "sald he
had a bottle of whiskey he wanted to kill®. Burrell told him to bring
it dowmn. About eight o'clock accused stopped in and played checkers
with Burrell and about 10 o'clock bhe brought down a quart or a fifth of
Four Roses whisksy. Accused, Burrell and Dwyer passed the bottle
around and consumed about all of it. Burrell had about ten "good
drinks® each the equivalent of a double and single whiskey glass.

" 2- | 4782
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Dwyer drank "quite a lot"; "the bottle came fast" (R10,12,20-21,27-28).
When accused brought the bottle to this room, there was only one light
turned on and that was in the bunk of Sergeant Gillin (R20). Twelve
enlisted men beside Burrell were present (R19,25,57-60). These ren
slept in four tiers of triple-decked beds, arranged in rows of two tiers
on each side of the room (R8; Pros.Ex.2). Burrell slept on a mattress
laid out on the floor immediately to the left on entering the door (Rll,
18; Pros.Ex.2). Dwyer's bunk was next to Burrell's nattress and, during
their drinking and the episode in chief, Burrell's head was about a foot .
and a half from that of Dwyer. Sergeant Gillin's bupk was the bottom
bunk next to Dwyer in the far, left-hand corner of the room (R18,20).
During the drinking, the enlisted men were evidently all in their bumks;
Burrell, dressed in a pair of shorts, was "lying dom" on his mattress
on his left side; and accused was seated on Burrell's mattress with his
back to Burrell's chest (R11,15). After the drinking had been going on
for about 15 mirutes, accused asked Dwyer to put a blanket up between
his bed and that of Sergeant Gillin, who was reading, so the 1light would
not reflect in the hall. This was done. The blanket fell down once
or twice and was restored, whereupon Gillin turned off the light becausse,
as he explained, the heat caused by the light and the blanket were un-
bearable (R11,22,33). Dwyer went to sleep at this point. The liquor
had made him dizzy (R22). The light went out at about 10:20, after

20 minutes of drinking (R10-11), and accused "started monkeying around
and playing® with Burrell's leg and then "went down"™ on Burrell.
Burreli, who alore testified as to the "unnatural act", described it as
a "blow job" during which he had an emission (R11-12,17). .Thereafter,
he said,-each of the two had a drink and Burrell handed the bottle to
Dwyer. The accused put the bottle of whiskey in his shir’ and went

out (R14,19,22-23). Burrell fixed the time of the "unnatural act" as
10:25 o'clock (R11). He was unable to see accused in the room after
the light went out at 10:20. Be fixed the time by a luminous wrist
watch which accused wore (R11). Besides Burrell and Dwyer, Gillin and
two other enlisted men testified that accused was in the room that night
at about 10 o'clock and that accused was drinking withk Burrell and
Dwyer. Dwyer and Gillin alone testified as to the blanket fixing
episode. Dwyer said accused was sitting in Burrell's "crevice® (R20-
22,27-28,30,33). Gillin did not see accused in the room but recognized
his voice and heard him called by his name (R33). Dwyer claimed he was
asleep at the time Burrell fixed as "that of the umnatural act®. Be
was awakensd by a "nolse from the locker®, and saw accused leave the
Toom. He sald that Burrell then started talking about his mother and
sister and "the dirty deal he was getting in the Quartermaster® (R21-22,
25). "He had a crylng jag on" (R21-22,25). Sergeant Gillin said that
after he put ocut his light (following the blanket episode), the lights
went on again, about ten minutes later at the most. There was noise
and commotion. Accused had already departed. (Gillin did not testify
as to the unnatural act.) He heard Dwyer say to Burrell:

'Itoldyonhema‘amttf-diver*_**m
are going to be real weak. * # # He went
twice on you" (R33-34).

- 4782
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On 7 or 8 September, accused told an investigating officer that he had
played checkers in the stateroom in question at about six o'clock in the
evening, but that he had not been there afterwards, and he deniled all
of the accusations made against him (R36,38).

On cross-examination, Burrell seid that the liquor he consumed
never really took effect until after he went asleep (R16), but that at
the time of the act he did not have full control of his faculties (R16).
He also testifled that Mafter the act" occurred accused took a drink,
handed the bottle to him and that he, in turn, handed it to Dwyer (R19).
Dwyer testified that he was asleep (during the act) and was awakened by
accused leaving the room (R23). Dwyer knew accused in Louisiana during
the maneuvers when accused had been mess officer and Dwyer had driven
supplies (R22). Dwyer went back to the Quartermaster "two days before
the problem endad®™, but he had not been relieved by accused for ineffi-
ciency (R22-23). According to Dwyer, at the time accused left, Burrell
was drunk (R25). According to Sergeant Gillin, Burrell was very drunk
at the time the lights went back on. He was lying on the floor on hias
stomach, his head on the railing and partly in Dwyer's bunk. He was
talking to Dwyer just like a man drunk (R29-30). Gillin testified,

- further, that during this time, after the light was extinzuished, al-
though he was awake, he heard no umsual noise; however, an electric fan
in operation was making a noise (R35-36).

4. For the defense, four second lieutenants who shared accused's
stateroom testified they saw him in his bunk reading a book on the night
in question. One of these officers was i1l and returned to his room
about 9:30 p.m. and stayed there until one or two o'clock the next
morning. He testified that accused did not leave the room to his
knowledge and that while he could not answer under oath that accused did
not leave the room, he could ™hardly see how he could without my know-
ledge, having to get down from the upper bunk. I was on the floor®
(R41-43). The second of these officers testified that accused was in
the stateroom at 9:30 and that to the best of his knowledge accused did
not leave the room from that hour until 11:00 or 11:30; that to do so
accnsed would have had to pass within a foot and cne-half of his bunk,
He also sald that accused couldn't get out without making a noise (R43-
45). A third officer, roommate of accused, testified that he returned
to this room from the officers' lounge at approximately 10 o'clock; that
he washed some clothes and went to sleep around eleven (R46-47); that
accused was present and did not leave the room during this time, he was
positive; and that while he was washing his clothes it would have been
impossible for accused to have left the room without his knowledge (R4S8).
The fourth officer teatified that he returned to this statercom about
ll)o'clock, at which time accused was in his bunk, reading a book (R49-
50). : a

Three officers testified as character witnesses for accused.
Each had known him for about a year and five months. They all stated
that accused's reputation for sobriety and morel conduct was ¥good®
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(R51-53). One of these character witnesses, Lieutenant Colonel Charles
G. Kelly, commanding officer of Special Troops and Headquarters Commandant,
testified that he had known accused for one year and five months, socially
and professionally, as & menber of hils command; that accused's reputation
was good; and that as a soldier he would rate him in the upper third of
the officers under his commgnd (R51). .

On 16 September 1944, accused was examined by an admittedly
qualified psychiatrist who testified that in his opinion accused was
neither a homosexual nor homosexually inclined (R40). This psychiatrist,
as developed by the defense, also examined Burrell on 17 September after
the occurrence. He testifled that Burrell told him, at that time, "that
he had a faint memory of Lt Long performing fellatio on him". This wit-
ness continued: ‘ ] .

"] asked him the question if things were hazy
and he replied, and I quote verbatim 'In a
way, I'd say they were'" (R40).

The psychiatrist saild, further, with respect to Burrell:

"I cannot say definitely he is a homo. I will
add, he denied having homosexual experience

during childhood. My impression i1s, he might
have had homosexual experience" (RAls.

Accused's rights as a witness having been explalned to him, he
testified under cath. He was one of the mess officers on the transport,
and at seven o'clock on the evening in question he was keeping the mess
line "straightened out®. Sitting on the stoop of the door of stateroom
217, he watched the line go through and at that hour "played a game of
checkers with a tall fellow by the open door" (R53-54). Accused be-
lieved the "tall fellow" was Burrell (R55). He sald that he finished
"feeding that evening” a little after seven, that his duties were com-
pleted by a 1ittle after eight o'clock, that he sent his men in for
ghowers and "went in and went to bed". He denied specifically that he
had anything at all to drink or that he drank any alcoholic beverages
with enlisted men that night; he also denied having any alcoholie
beverages on board ship, saying that he "didn't have that much money"
(R54). Accused said further that he had known Dwyer while the latter
served under him on maneuvers in Louisisna and that then he had repri-
manded him almost daily (R56).

5. If the testimony of the five enlisted men is accepted as true,
then the credible evidence shows that accused had a bottle of Intoxi-
cating liquor in his possession at about 10 o'clock on the night of
6 September 1944, at which time he was aboard transport BO 883, and
that he drank intoxicating liquor out of this bottle with Privates
Burrell and Dwyer. These facts, if true, constituted full proof of
Specificatitms 1 and 2 of Charge II and a violation of Article of

-5 '
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War 96, the article under which Charge II was laid. The possession of
the liquor aboard the transport was a violation of General Order Number 1,
lawfully issued by the transportation officer of that transport, and such
violation was obviously prejudicial to good orde?r and ‘military discipline,
which is a violation of Article of War 96 (MCM, 1928, par.l52, p.187).

It is also a violation of Article of War 96 for an officer publicly to

- drink Intoxicating liquor with enlisted men (Di% Ops. JAG, 1912-1940,
sec.453(9), p.342, CH 119,92 (1918), cu 124799 (1919).

Similarly, if the testimony of Burrell is believed accused
committed on Burrell the act of sodomy per os, which is a_viola.tion of
Article of War 93 (MCH, 1928, par.Lok, p.1775 »

6. 1t is not the function of the Boa.rd of Review to weigh the evi-
dence in this case., Its only duty is to determine whether there was sub-
stantlal, credible evidence to sustain the findings and the sentence of
the court (CM ETO 1953, Lewis). Were the issue only as to whether ac-
cused had liquor in his possession and drank it with the enlisted men,
there would be no difficulty in saying that the evidence supporting the
finding on that issue was substantial and credible. ~ The question of
whether accused performed the act of sodomy on Burrell, went to the court
largely on the testimony of Burrell. No one else testified that he saw
the act or heard any unusual nolses, No one else even claimed that he
saw accused in the stateroom after the light was extinguished, except
Dwyer. Dwyer's position in the entire picture is not above suspicion.
He testified he had gone to sleep, dizzy, under the influence of liquor,
and had awakened just in time to see accused by the light in the hallway
leave the cabin. Burrell, however, had Dwyer awake, taking a drink,
Just after the act was completed. And if Gillin's story is true, it
would appear that Dwyer knew that accused was a pervert who had designs

"on Burrell; and it is highly improbable that he would have gone to
8leep expecting that unnatural acts were about to occur within a few
feet of his head. As stated, Dwyer's story 1s open to susplecion.

There can be little doubt that he had had trouble with or from accused
in Louisiana. As to Burrell himself, the entire evidence 1s that he
was very drunk immediately afterwards. His testimony 1s not convinecing.

There 1s, however, in the testlmony of Sergeant Gillin, whose
motives have not been impugned, corroboration of the incident which in-
volved the hanging up of a blanket in front of his bed. This blanket
was hung there at the request of accused. In that request may be
found a guilty state of mind on the part of accused sufficlent to give
credence to the story of Burrell as to the unnatural act. True, ac-
cused was shown to have sat close to Burrell. That in ltself was not
wrongs and it might, but for the other evidence, explain Burrell's story
in the 1light of inflamed desires and an errotic dream. The implica-
tions found in accused's request with respect to the blanket, in the
opinion of the Board of Review, tend to render the testimony of Burrell
credible, thereby affording substantial basis for the findings of

-6-
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gullty of Charge I and 1ts Specificé.tion, sodomy, in violation of '
Article of War 93. :

-T7. Accused is 24 years of age. He was inducted into the service
on 8 May 1942; and was commissioned second lieutenant, Infantry,
11 January 1943, He had no prior service,

8. The court was legally constituted and had jurisdiction over
the person and offenses. No errors injuriously effecting thé substan-
tial rights of accused were committed during the trial. In the opinien
of the Board of Review, the record is legally sufficient to support the
f£indings of guilty and the sentence.

9. The offense of sodomy per os, in violation of Article of War 93,
is punishable by confinement for five years (MCM, 1928, par.l0ic, p.l100).
Penitentiary confinement is authorized (AW 42; DC Code, Title 22-107;

35 Appeal Cases, DC, 306). As accused is under 31 years of age and the
sentence 1s for not more than ten years, the designation of the Federal
Reformatory, Chillicothe, Ohio, is proper (Cir.229, WD, 8 June 1944,
sec.II, pars. 1g(1) and 3a). .

T 'WE@V‘Q'“"""*M' Judge Advocate
. _ ' : |
th.mdge Advocate

ST

| %@ﬁ@%@z&_m@ Advocate
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War Department, Branch Office of The Judge Advocsie General with the

- Buropean Theater of Operations. TO: Commanding
General, Europea.n Theater of Operations, APO 887, U. S. Army.

1. In the case of Second Lieutenant LEGNARD C. LONG (0-1307717),
Anti-Tank Company, 324th Infantry, attention is Invited to the foregoing
holding by the Board of Review that the record of trial is legally suf-
ficient to support the findings of guilty and the sentence, which holding
is hereby approved. Under the provisions of Article of War 50%-, you
now have authority to order execution of the sentence. '

2. When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CH ETO 4782. For con-
venience of reference, please place that number in brackets at the end

of the order: (CM ETO 4782). % W

E. C. McNEIL
Brigadier General, United States Army
Assistant Judge Advocate General.

(Sentence ordered executed. GCMD 144, ETO, 21 Dec 1944)
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Branch Office of The Judge Advocate General (299)‘
o - with the .
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 ‘ A
, f 4 DEG 1944
CM ETO 4783 '
UNITED STATES ) 4TH INFANTRY DIVISION
. Ve . ; Trial by GCM, convened at Spa,
) Belgium, 15 October 1944. Sentence:
Second Lieutenant X. J. DUFF, JR.; Dismissal, and confinement at hard
(0-1288871), Company K, labor for life. Eastern Branch,

22nd Infantry United States Disciplinary Barracks,

)
)  Greenhaven, New York,

HOLDING by BOARD OF REVIEW NO. 1 ,
- RITER, SARGENT and STEVENS, Judge Advocates

L. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its hold=-
ing, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Opera-
tions.

4 . :

2. Accused was tried upon the following Charge and Specification:

CHARGE:  Violation of the 75th Article of War.

Specification: In that 2nd 1Lt. I. J. Duff, Jr.
being present with his Platoon, which had
been ordered forward to engage with the
eneny, did at near Buchet, Germany on or
about 1, September 1944 shamefully abandon
his Platoon and seek safety in the rear
without permission, and did fail to rejoin
it until.the next day. ,

He pleaded not guilty and, two-thirds of the members of the court present
at the time the vote was taken concurring, was found gullty of the Charge
and Specification. No evidence of previous convictions was introduced.
Three-fourths of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dismissed the service and
to be confined at hard,labor, at such place as the reviewing authority
may direct, for the remained of his natural life. The reviewing :
authority, the Commanding @eneral, 4th Infantry Division, approved the
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sentence, designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement and forwarded
the record of trial for action pursuant to Article of War 48. The
confirming authority, the Commanding General, European Theater of
Operations, confirmed the sentence though deemed inadequate punishment
for the shocking cowardice manifested by accused with selfish disregard
for the consequence of his conduct under such critical circumstances, and
withheld the order directing execuslon of the sentence pursuant to Article
Of “a-r 5020

3. The evidence for the prosecution showed that about 11:00 am
1, September 1944, accused's regiment, the 22nd Infantry, in a column of
battalions, attacked the Siefried Line near Buchet, Germany. The
3rd Battalion led the attack and was supported by a platoon of tanks
and a tank destroyer company. Company K was one of the assult com-
panies. Accused commanded the second platoon of this company which was
"]loaded on tanks" and the rest of the company were on tank destroyers
(R5,7,10,14=15). Accused rode on a tank with Sergeant Luther Richmond of
his company, and was irmediately in front of a tank on which rode Second .
Lieutenant Clifford L. lereitt, accused's *"understudy" in the platoocn
(R7,12). Accused's platoon was composed of approximately 35 men who .
rode on about three tanks (R12). He was ordered by Captain Charles W.. Yhaley, the
company commander, to attack a main road on the opposite side of a hill
(R5). Theattack began and the tanks advanced about 100 yards over &
wooded area, went up the reverse side of a hill and arrived at a point
about 75 yards fron "the line". An enemy anti-tank gun "opened up" and
"inocked out" one of the tanks (R5,8). Richmond testified that when the
eneny anti-tank gun fired, someone, not accused, said "Run". The men
"took off" and the tank (on which accused and Richmond were riding),
backed up and also "commenced to take off", Accused ran to the rear with
his men and gave no orders to them as they retreated. The platoon
retreated about 300 yards (R12-13).

Lieutenant Mereitt testified that accused!s platoon remained
with the tanks until the enemy shelling occurred,at which time some of the
men withdrew from the tanks to take shelter. When the tanks stopped the
men dismounted, and when the tanks began to withdrew the men "stayed with
the tanks", Accused, who was with his platoon, ran. He did not issue
any orders to Mereitt's kmowledge as his platoon withdrew (R7-8). The
tank(on)which accused was riding was about 25 yards from the one which was
. hit (R9).

‘ When enemy fire knocked out the tank, Captain Whaiey, the com-
. pany commander, saw the tank crew which "had to run" and observed that
some men in accused's platoon, together with some men in the first platoon

"ltarted pulling back with the tanks and kept
going to the rear 3 # # They ran back pretty
plainly".

Whaley sent a sergeant forward "to get the men back on the line” and to
find accused. The sergeant was unable to find him and Whaley then sent *
a runner with an order that
(3
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"] wanted to find the platoon leader and
get the platoon back on the linet,

As the runner also could not find accused, Whaley told Lieutenant Mereitt
to take charge of the platoon, get it reorganized and ready to move on
(R5-6, 8). ¥haley did not receive any word that accused was wounded nor
did he receive a report from anyone who carried a message from him. He
did not recall seeing accused after the tanks pulled back, nor did he
recall that the latter told him that he (accused) turned over his platoon
to Mereitt (R6). Neither did he remember ordering accused to the rear.
Captain Whaley did not order him to withdraw his platoon nor did he
receive a request from him for permission to go to the rear (R18).

Vhen Mereitt was reassembling the platoon he saw accused in a
field about 100 yards from the tanks. Accused was "practically crying®
and made a remark to Mereitt who was in a hurry and did not understand
what he said (R8-9). Mereitt replied "OK", and when he reorganized
the platoon and took it forward again, accused did not accompany them (R1O).

About noon, after the tanks '"had started off again" (R1l),
First lieutenant James D. Hayden, forward observer of accused's company,
followed Captain Whaley toward the enemy pillboxes at the top of the
hill, Accused was about 30 yards from Vhaley, was on foot and close to
Hayden. About three shells landed approximately 50 yards from accused
who appeared "extremely frightened". He started toward some woods which
were to "our left rear"”, No enlisted men were with him at the time

*Colonel C. T. lanham, commanding officer of the 22nd Infantry,
and his regimental S-~2, Captzin Howard C. Blazzard, observed that the
attack came to a halt shortly after it began. The tanks "scemed to
break down® and backed off the hill (R14-15). Colonel Lanham saw a tank
erew running to the rear and learned that a tank had been knocked out.
He and Blazzard went up the hill and Colonel Lanham discovered that

%the attack of the whole battalion had not

.only stopped but that it had gone to the

rear., I found that the tank that had suffered
this hit had been kmocked out, that the others
had moved back. The infantry had stopped in
general along the line established by the tanks
and the tank destroyers, with the exception of
what appeared to me to be one platoon, which
was farther to“the rear % * ¥ between one hun-
dred and two hundred yards. The situation was
extremely hazardous because the attack had been
discovered - we had disclosed our position - so
I went forward to reorganize the attack. I went

first to the platoon that went back and tried to
find the ﬂatoon Te?ﬁﬁgr. 1t was & Eatoon of
Company K., I asked, I suppose, a dosen men

-3~
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where the platoon leader was # %:% We had to
get going fast. No one knew the platocan
leader or where he was. My -2 and I between
us recognized the attack and got it started
x(a.nd it ;umped offn (Underacoring supplicd)
R15-16

When Colonel Lanham returned with Captain Blazza.rd from the hill and -
approached some woods they "saw an individual rise up out of the under—
growth®, who said he was Lieutenant Duff of Compsny K. When questioned by
Colonel Lanham accused said he dld not know where his company was, that -
he commanded the second platoon of Company K, and that the company '
commander ordered him to the rear and put another officer in charge of -

the platoon. Accused was then about 200-300 yards behind his company,
half the line of which had already passed through the woods. He stated
that he was beside the tank which was knocked out by “an eighty-eight® and
that he was “shaken up® by the explesion. When Colonel Lanham told .
accused to lead him to .the tank, he replied that he did not know where it
was, Yhen asked why he did not know if he had been beside it, he said
that perhaps he was mistaken, that ®'Maybe it was another shell that came
in'%, The conversation then terminated (R14-16). Blazzard testified that
accused appeared calm and normal, that witness observed no indication that
he was wounded, and that he did not seem nervous (Rl4-15). Colonel lanham
testified that accused appeared in full possession of his faculities, that
‘there was no indication of undue nervousness, that he did seem to be '
frightened but that "in that fight everybody I think was frightened
including the witness",

* On 17 September Colonel Lanham interviewed accused vho was "sent
back” by his company commander becsuse he was in a highly nervous state.
- Golonel Lanham ®"with a view 'to reclassification® asked him why he was in
such a condition (R16-17) Accused said that he.was simply unable to stand
artillery fire whether it was Mours going out or the enemy!s coming in;
that he just couldn't take it"., Colonel Lanham at the time had no state-
ments from accused's company comnander or from anyone connected with the
incident "that later developed". With reclassification proceedings still
in mind he appealed to accused!s manhood, the fact he was an American,
that he was an officer and had voluntarily accepted a cormission. . Accused
replied that he could not help it, that he "Just couldn't take it and
that was all there was to it", The interview terminated and the
reclassification proceedings. continued. Colonel lLanham made his own state-
ment and the reclassification papers were sent to accused for his signature '
(R17). It was only then that Colonel Lahham realiszed that accused was the
leader of the platoon of Company K which he observed on 1i September (the ‘
platoon which was leadsrless and which had gone farther to the rear) (R16-17).
He cancelled the reclassification proceedings and ¢irected a formal
. inveetigation of the matter with a view of preferring charges against
accused under Article of War 75. Colonel lLanham further testified that he
-dld not recall ordering accused on 1} September to report to 'bhe regimental
coomand post (r17), _ .

4. For the defanse, Capta.in Robert B. McLean, 22nd Infa.ntry, tosti~-
fied that on the morning of 14 September he "waa going back® to bring

a tank &eatroyer platoon at a time when.artillery fire was 'going over rj&&'}
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He saw accused start to "duck into a hole", TIthen Mclean told him it was
“friendly artillery fire,"™ accused asked the location of the.first-aid
station and followed witness down the road (R18-19). Sergeant Robert W.
Smith and Technician Fifth Grade George W. Smith, both of Battery C,

44th Field Artillery Battalion, and members of Lieutenant Hayden's forward
observer party, saw accused behind the crest of the hill sometime after
the attack started and at a time when the battle was being fought.

Accused said a shell "had just about knocked him out®., He appeared dazed,
"not just exactly right" and "seemed as if he had a shock"(R19-20).

Accused, after being warned of his rights, testified that he
was riding on the leading.tank with Sergeant Richmond when the attack
started. Later, when the tanks were standing still and the men were
standing beside him, a shell knocked out of action an adjoining tank
which was about 4O feet away. Accused's platoon became disorgenized.
Heccould not issue any orders to reassemble the platoon because the

fxhole company was scattered out, with the
.men on the tanks, and with all the firing
there was no way in the world for me to
possibly control them at the time"(1122,2h)

VWhen the tank was hit all the tanks began to move back on a general line.
Accused gave no .orders to the group in his own tank when the other tanks:
started for the rear.

"He moved back with then to the back of the

.line and beyond them # # ¥ sbout twent
yards behind the line" (Underscoring
supplied). .

It then appeared to accused that the tanks maneuvered to get into position,
and he went behind a small knoll where he would be protected from small
arms fire (R22,2,). He told the men "to hold up there" until he contacted
Captain Vhaley for orders (R24). A shell then burst near accused who

figot a concussion or something® and he next recalled seeing Lieutenant
Mereitt and telling him to take over the platoon. Mereitt acknowledged
the order and told accused to "carry on". About 25 yards further on
toward the front accused saw Captain Whaley, told him a shell burst near
him, that he had to pull himself together, and that he had turned his
platoon over to Lieutenant ilereitt. ‘whaley replied "that was al right

# # % to # ¥ % come on in ¥ ¥* %* to take it easy". Accused saw Lieutenant
Hayden and the soldiers named Smith who were near Whaley, and also saw
Colonel Lanham who sald something about "being kind of giddy"™ and told
accused to go down to Colonel Lanham's command post. Accused reported

to the regimental command post about 30 minutes later and spent the night
in an adjoining bard. He rejoined his unit the following morning and

went to the aid station that afternoon (15 September). Accused further
testified that the shell which hit near him "tore me all to pieces. I
Jjust couldn't stand the artillery fire"., Asked if he could stand artillery
fire "now®, he testified that he did not know, that it "remains to be
seen" (R23-21+).

e ' | 49783
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5. There is first preéented for consideration the question whether
an offense in violation of Article of War 75 was properly charged. It
is alleged in the Specification that accused .

"bedng present with his Piatoon which had -

. .been ordered forward to engage with the
enemy, did * # % ghamefully abandon his

Platoon and seek safety in the rear with-
- out permission, and did fail to rejoin it
~untill the next day" (Underscoring sup-

plied),

The Specification cont.a.ined no speciﬁ.c a.llegation that accused's mia-
conduct occurred "before t.he enexy®,

"A apeciﬁ.cation which does not allege that
.the misconduct was comnmitted 'bvefore the

- enemy' does not charge a violation of A.W.
75, and the defect cannot be cured by proof®,
CX 125263 (1919) (DPig.Ops.JAG, 1912-1940,
sec.433(1), p.303).

#An allegation that accused abandoned his com-
.pany when it was about to be engaged with the

is sufficient to charge a violation of
AW, 75%. QM 126645 (1919) (Ibid.) (Under-
scoring. supplied).

#The Specification fails to allege in the words
.of the statute that accused was 'before the
enemy'! when he ran away from his . company.
However, it does allege that he was 'present
with his company while it was engaged with the
enenw' The phase tengaged with the eneagy!

.. 1is properly construed as an allegation of plac
-as well as time. It is identical in meaning
with'before the cnemy'® (CM ETO 1249,
Marchetti, and authorities cited therein)o

The case of CM 134518, Stone (France, 21; May 1919 - AJAGO 201-2;170) 18’
especially pertinent. One One of the specifications in that case, laid under
Artfle of War 75, was as follows: .

'Speciﬁcation 2: Having been ordered by his
.Commanding Officer, to lead a patrol beyond the
front lines for the purpose of ambushing a party-
of the enemy, did at or near Flirey, in the Toul
sector, on or about the 17th day of June 1918,
fail and neglect to lead his patrol beyond the .

- front lines and did sezk safety in the rear”,

With reference to this Specification it was held thats 1
| | 4783
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n  The above specification is laid under the
75th Article of iiar, and alleges that the
accused, having been directed to lead a patrol

. beyond the front lines for the purpose of am-
bushing the enemy, did fail and neglect to
lead his patrol beyond the front lines and did
seek safety in the rear. This specification
alleges an offense under the 75th Article of
War. %While it does not expressly allege the
misbehavior as being tbefore the -enemy' that
element of the offense is substantially alleged
in the words !'for the purpose of ambushing a
party of the enemy'. Winthrop, vol.2, pages
963, 964, defining .'before the enemy' states:

'It is not necessary, however, that
the. enemy should be in sight. If he
is confronting the army or in its
neighborhood, though separated from it
by a considerable distance, and the
service upon which the party is engaged,
or which he js especially ordered or
properly required by his military obli-
gation to perform, be one directed

ainst the enemy, or resorted to in
_view of his movements, the misbehavior
committed will be "before the enemy™ in
the sense of the Articlen®! (Underscoring

This specification alleges a movement directed -
against the enemy. It is also alleged that the
accused having been ordered to lead his pabrol.
beyond the front lines, failed and neglected to
do so, and did seek safety in the rear. This
alleges misbehavior 'before the enemy!'.

(305)

"Misbehaviour before the enemy is often -
charged as "Cowardice®; but cowardice is
simply one form of'the offense, which,
though not unfrequently the result of
pusillanimity or fear, may also be in-
duced by & treasonable, disloyal, or

insubordinate spirit, or may be the o
result of negligence or inefficiency.! : !
Winthrop, vol.Z P 9 3 . N
* The Specification therefore alleges the ) :
necessary elements of the offense and the
evidence sustains the finding of guilty“.

Another gpecification in the Stone case, laid under Article of War 75 ’

was as follows: .
.7_' | B 4783
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"Specification 5: Being present with his com-
mand, while it was advancing to engage with the
enemy, did, at or near the Houppy Bois, on or
about the 22nd day of October 1918, shamefully
quit and abandon his command and seek safety in
the rear and did not rejoin it until the engage-
ment was concluded®.

With reference to this Specification it was held that:

#  The above specification alleges that accused,
'being present with his command while it was
advancing to engage with the enemy, did shame=-

- fully quit and abandon his command and seek
safety in the rear, and did not rejoin it until
the engagement was concluded!. Although it
does not expressly allege the misbehavior as
being 'before.the enemy! this office has held
that the words 'being present with his battery
while it was going into position to engage with
the enemy' and 'being present with his company

while it was about to be engaged with the
eneny! may be properly construed as words
alleging place as well as of time, and to -
indicate with sufficient particularity that
at the time of the offense alleged the organi-
gation to which the accused belonged was in
such a position that an engagement was immi-
nent and pending, and therefore the words are
equivalent to 'before the enemy'! (Slagle,

AJAGO 201-1200; Roach, AJAGO 201-1205; Perry,
AJAGO, 201~3371; Richards, AJAGO 20X~3374).

This office has also held that the words 'being
present with his battery while it was marching

to engage the enemy' (Cohen AJAGO 201=-3434),

and 'did leave the forces of which he was a mem-
ber, which forces were then marching forward to
take their place in the line of battle! (Schrader,

AJAGO 201-2098), and 'being present with his
company while it was marching forward from woods
near Savoye, France, to the Bois~de-Farvis, en
route to engage with the enemy! (Martin, AJAGO
201-1424), are equivalent to the term 'before
the ememy'. In the specification at hand the
words 'advancing to engage with the enemy
allege a movement 'directed against the enemy!'
(Winthrop, Vol.IT, pages 963,964) and indicate
‘that the engagement was imminent and pending,

rd . ' -&

Wi FIDENTIAL

Fis—N
-3
Qo
G2



CONFIDENTIAL (307)

and the words advancing to engage with the

enemy! when taken in connection with the words

'did not rejoin it until the engzagement was

concluded' indicate with sufficient particularity
~ the presence of the enemy. The specification

therefore substantially alleges an offense under

the 75th Article of Wart,

The Specificatipn in the instant case contained specific allegations as

to the time and place with reference to the offense alleged. It was
further alleged that he was present with his platoon which had been ordered
forward to engage with the eneny. These words clearly allege & service
which was "directed against the enemy" and which accused was required by
his milltary obligation to perform. He was, therefore, 'before the

enemy! within Winthrop's definition of that term.” The allegations in

the instant case are substantially similar in principle and intendment

to those in the Stone case wherein it was alleged that accused was

ordered by his commanding officer

"to lead a patrol beyond the front lines for
the purpose of ambushing a party of the

1"
. enemy",

The words "shamefully abandon hls Platoon and seek safety in the rear
without permission" further indicate the immddiate presence of the eneny.
No objection was made by the defense to the form of the Specification nor
was there any indication whatsoever in the record of trial that accused
was in any way misled by the allegation. On the contrary, accused's
testimony itself shows that he was fully apprised of the fact that he was
charged with misbehavior before the enemy and that he was completely cog~
nizant of the particular incident involving such misbehavior. Further,
the evidence clearly shows that he was before the enemy. In view of the
foregoing authorities the Board of Review i1s of the opinion that the
wording of the Specification properly alleged a violation of .rticle of
Wat 75 (Ci ZTO 1249, Marchetti).

6. The Board of Review is also of the opinion that competent sub-
dtantial evidence fully supported the findings of guilty. '/hen one of
the tanks was hit by enemy fire someone, not accused, shouted "Run", Part
if not 211 of the platoon commanded by accused turned and ran to the rear
about 300 yards. Accused ran with his piatoon and issued no orders of any
nature to his fleeing men. Two messengers sent to find accused by Captain
Whaley, who observed the retreat, were unable to locate him. Finally,
the company commander was obliged to order lMereitt to assume charge of
the platoon, reorganize it and to lead it in a second attack. As he
was reorginizing the unit, lMereitt saw accused in a field, about 100
yards away. He was "practically crying®. Accused did not accompany
his platoon when it again went forward under Mereitt's lecdership. When
the attack began a second time, Lieutenant Hayden saw accused start
toward the woods to the ®"left rear" when some shells landed about 50
yards away. No enlisted men were with accused at the time and he appeared

=9- | - 4783
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"extremely frightened". Captain McLean also saw accused start to "duck
into a hole" when artillery fire was '"going overhead®. McLean informed

him it was "friendly artillery fire". In view of the retreat the situation was,
in the words of Colonel Lanham, "extremely hazardous® for the attack

had been discovered by the enemy and "we had disclosed our position',

During the course of his investigation Colonel Lanham discovered that

the infantry stopped in general along the line established by the
retreating tanks but that one platoon had even retreated between 100~-200
yards farther to the rear. Its leader could not be found, and the

evidence plainly indicated that this platoon was the one commanded by
accused. After the attack was resumed accused was discovered by Colonel
Lenham emerging from the undergrowth, after his organization had gone
forward. Accused in.his testimony admitted that he joined the retreat, that
hisplatoon retreated to a place beyond the line established by the retreat-
ing tanks and that he issued no orders to his men as they fled. He later
admitted to Colonel Lanham that he could not stand artillery fire, that he
"just couldn't take it and that was all there was to ith,

The gist of accused's defense was that it was imposs1ble for
him to issue orders reassemkbling the platoon during its retreat, and that
a shell which lster burst 'in his vicinity dazed him and "tore me all to
‘pleces", He could not stand the artillery fire andhe requested lereitt
to assume command of the platoon. He testified that Captain Whaley
approved his action and told him to "come on in" and to take it easy.

He also testified that Colonel Lanham mentioned something about *being
kind cf giddy" and told him to go to the Colonel's command post. DBoth
Captain Vhaley and Colonel Lanham denied these facts. The two soldiers
named Smith testified that accused appeared dazed, 'not exactly right"
and "seemed as if he had had a shock’ when he told them a shell "had
Just about knocked him out", Whether or not accused "was suffering
under a genuine and extreme illness or ather disability at the time of
the alleged misbehavior", which would constitute a defense (Winthrop's
Military Law and Precedents, Reprint, p.624) was essentially a question
of fact for the court's determination (Cf ETO 1409, ¥ieczkowski).

#In view of substantial, competent evidence that
accused suffered from lack of self control and
self discipline ¥ #* % rather than from illness
or disability the court's determination of the
issue against him in its findings of guilty
will not be disturbed upon appellate review"
(C¥ ETO 4095, Delre).

~ The Board of Review is of the opinion that the foregoing language of the

Delre case is particularly pertinent in the instant case. Accused

joined his men in full retreat, issued no orders, made no attempt whatso-

ever to control his men who were in complete disorder, and later aban-

doned his command altogether and sought safety in the woods at the rear. ,
Such shocking behavior which occurred after the attack started and after

our position therefore became fully known to the enemy, directly endangered

the lives of all who participated in the assult, and might well have re-

sulted in consequences of the most disastrous proportions. The findings

of guilty were supported by sbundant evidence.of the most convincing
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character (CM ETO 12,9, Marchetti; CM ET0 3196, Puleio; Cf: CM NATO
573, Chiatovich). .

7. The charge sheet shows that accused is 25 years and seven
months of age and that he was cormissioned a second lieutenant 28 July 1942,
Accused stated that he was an enlised man from 20 June 1941 to 27 July
1942 (R25). No other prior service is shown.

8. The court was legally constitued and had jurisdiction of the
person and offense. No errors injuriously affecting the substantizl
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findlngs of guilty and the sentence.

9. The penalty for misbehavior before the enemy is death or such
other punishment as the court-martial may direct (AW 75). The designation’
of the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement is proper (AW 42 and Cir.210, WD,

1, Sep 19&3, sec.VI, as amended).

’

A o »
/f"{f’fﬂ' /4>L -Judge Advocate

&@W 7WIJ;udge Advocate
%%.@%éme savocate
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War Department, Branch Office of The Judﬁe Advocate General with the
European Theater of Operations. TO: Commanding
General, BEuropean Theater of Operations, APO 887, U. S. Army.

1. In the case of Seéond Lieutenant I. J. Duff, Jr. (0-1288871),
Comapny K, 22nd Infantry, attention is invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient
to support the findings of guilty and the sentence, which holding is
hereby approved. Under the provisions of Article of War 504, you now
have aythority to order the execution of the sentence.

2. ‘When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is CM ETO
4783. For convenience of reference please place that number in

brackets at the end of the order: (CH ETO 4783). .
_ | , : ,

/E."C. McNEIL,
Brigadier General, United States Army,
‘Asgiétant Judge Advocate General

(Sentence ordered executed. GCMO 124, ETO, 11 Dec 1944)
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»

BOARD OF REVIEW NOe 2 -
M ETO 4808 ' . 40{_01944'

UNITED STATES THIRD UNITED STATES ARMY
Trial by GCM, convened at Naney
Frence, 9 October 1944, Sen-
tences To be dismissed the ser.
vice. . .

Ve

2»d Iieutenant DONAID V. JACK-
SoN (0-1556893), 837th ora-
nance Depot Company.

VN Sl N\l N S S

BOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL end SIEEPER, Judge Advocates

l. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistamt Judge Advocate General in charge of
the Branch Office of The Judge Advocate General with the European
Theater of Operations,

2, Accused was tried upor the following charges and specifica-
tions; ' o

CHARGE I: TViolatiom of the 85th Article of War.

Specificatien; In that Second Lieutenant Denald V.,
Jackson, then with 837th Ordnance Depot Com-
pany Headquarters 70th Ordnance Group, was, at
or nesr Barneville, France, or er about 7

August 1944, foumd drunk while om duty as anr
officer ceurier. .

CHARGE II: Vielatiom of the 96th Article of Wer.

Specificationy In that ¢ ¢ & did, en er sbout 7
Angast 194, while acting as am officer courier,
wrongfully leave documents classified ss SHECRET,
which were ia his custody, in an unattended ome
quarter ton U, S. Army vehicle om a public street

in the town of Barmeville, France,

4808
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He pleaded mot guilty to and was found guilty of all charges and
specifications. No evidence of previous convictions was imtroduced.
He was sentenced toc be dismissed the service. The reviewiang author-
ity, the Comuandimg Gemeral, Third United States Army, approved the
sentence and forwarded the record of trial for actiom under Article

of War 48. The confirming suthority, the Commending General, Eurepean
Theater of (perations, confirmed the semteamce but withheld the order
directing the executioa thereof pursuaat te the provisions of Article
of War 5%.

3. The evidence for the prosecution shews that on 6 Aungust 1944
and for tem days continuocusly prior thereto accused was detailed as
courier, operating betweea the reapective headquarters of the Third
Army and 70th Ordnance Greup., This assignment required him to be avail-
able daily durimg the 2j hours, ready to fumctiom im his official capacity
at any time (R7,10-11). Oa the evening of 6 August 154, after deliver-
ing efficial messages from Headquarters Third Army, accused received from
the executive officer, 70th Ordnance Group, certain eperatiom reports,
classified as secret, for delivery to Third Army Headquarters. Promptly
thereafter, at approximately 1l pem., accused departed in a jeep, accom-'
panied by an enlisted driver (R7-8,11,15).

About midmight Firat Lieutenant D. Ae Towle, Jr., 713th Mil-
itary Police, zaw accused's jeep, parked umattended on a street ia
Barneville, Framce (R12). Towle testified that he searched the vehicle
and found, on the front seat, %a leather dispatch case, a map and dis-
patch case, a locseleaf binder, and a plein manila envelepe containing
varicus military documests amd pepers", He moticed that "several of
them were marked *Secret' and several 'Confidential’* (R13). Towle
retained persomal custody of these items and erdered the jeep moved
to the parking lot at the military police hesdgquarters im Barneville
(R13=14).

*A few moments afterward the driver of the jeep came
in and asked for his jeep. We asked him who the of-
ficer was with him, He stated that a Lieutenant Jack-
son was in charge of the vehicle, We asked him where
Jackson was and he steted he was up the street, I be-
“lieve, calling upon or visiting a Red Cross worker
there in town, We drove up to the street where the
driver believed he might be foumd. We heard voices
up & street, a narrow street, alomgside of the build-
ing. I used my flashlight amd I saw Lieutemant Jack-.
son and Mrs. Campbell probably a bundred feet from
the maia street talking together®.

Accused identified hi;nself in resporse to Towle's imquiry and sccom-
panied the latter to the parking lot (R15)s Towle noticed that

CONEIDERTIAL 4808
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thig speech was inccherant, his volc# was umcer-
tain, unsteady, his reasoning or his remarks
weren't rationul, and he walked unsteadily as
he came back to the jeep, He had to be assisted
into the jeep. His breath smelled from intexi-
cating beverage' (R15-16). -

Towle thereupom escorted accused to his (Towlo'a) company heed-
quarters at Carteret, whore Towle examined the dacunents found
in the jeep

*and listed briefly their nature, the signatures,
.mumbers, orders and memorandums that sppeared ea
_each one, the date srd so forth., ¢ ® ¢ Those
narked 'Secret® pertaimed ir general to movents
of ordmance umits from certaia statioms to other -
statioms* (R16),

_ Captain Oliver W. Homer, commandiag Compaxy A, 713 Mili-
tary Police Battalion, testified that accused was im his crderly
roc at Carteret for an hour and a half (R23,27)e There he ad-
mitted to Captain Homer that he had had five driaks and that he had
left in his unattended jeep the manila emvelope which Towle had dis-
covered there., Witness observed that accused wag definitely under
the influemce of intoxicating liquer (R24). The smell of it was on
his' breath (R25). He was staggering and umable to stamd unsupported
. when he rese to comply with witnesa'® instructioms to exmpty his
pockets (R25,28)s He was drumk, ascording to both Homer amd Towle
(R22,26)s After Cn)tah Homer had talked te him for a while, as-
cused

*said he had a missioa to perform, and he removed
.from his undershirt some papers. He said it was
nocessary to go down near the fremt with them, I
teld the lisutemamt I didn't thimk he was in con-
dition to go down -en a mission and to tura the

- papers over to 7/5 Russe azd the two of them left
(R23-24);

net, however, until Captain Homwer had attempted umasuccessfully te
telephene te aceused's compaxy commander (R17,25,27)s "At the time
he lsft the office he had mobered up comsiderably and there was ne
quutiu he could walk" (R27). .

Private Irnncil P. Hemeon, 713th Military Police Battalicm,
who was driving Iieutenant Towle whea the two of them originmally dis-
covered the unsttended jeep snd who also aceczpanied accused te .
Carteret, corrcberated Captain Homer's snd Lieutensat Towle's testl-
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moxy as to accused’'s conduct ard statements inciuding observed in-
- dieia of imtoxication amd accused's admissions that he had been
drinking (R29-34). : _

4o TFor the defense, Techniciam Fifth Grade Serge Io Russo tes-
tified that om the occasiom in question he was driver for accused who
was thea oa liaison duty, traveling *from Briquebec which was Group
Headquarters, to Beauchamps which was Third Army Headquarters® (R35).
Between these points the two stepped at Barmeville where they visited
a "Red Cross woman's house" and asked for coffee (R35-36). It was
thea about 11 or 11;30 p.m., too late for coffee. They stayed half
an hour and accused had ome arink of scotch (R36,37). Witness left
firast to "get the vehiecle ready to leave", He found it already
gone and was referred to "M P, headquarters, which was a half-block
awvayt?!, There

"an M lieutenant placed ms under arrest and
asked me to sccompamy him where my lieuten-

axt was at the time, I did, We went inm ome
of the MP's jeeps, and the MP lieutenant put
Lisutenant Jacksoan umder arrest and we weat

to Carteret, which was about two or three
miles -away. The captein of the MPs questioned ¢
me and questioned Lieutenant Jacksom and took
aome papers from him, & ® & jpfter holding us
there for a while amd trying to get Army--the
line was down and they couldn't get them; they
tried to get Group and the line was down and
thegsr couldn't get thém--they let us om our way"
(R36). '

There were a number of vehicles under guard im the vicinity of the
place where he parked the jeep. He heard the conversation between
accused and the Military Police., Accused sounded rormal and, in the
witness' epimion, *he wasn't drunk® (R37). Om cress-examination
Russo testified that "om the way going from Beauchamps to Briguebec

we met these Red Cross womea®, when they atopped that moraing at the
Barneville Red Craess Club for about fifteen or twenty mimutes om their
way to Group Headquarters, had coffee and doughmuts amnd were invited
to stop agaim on their way back (R38-39)., This they did, mot at the
Club but at the home of ome of the Red Cross workers, leaving in the
unattended jeep their "personal belongimgs, bedding and things like
thats, as well as accused's map case end & manila envelope (R39=41).
They astoppsd omce to urirate before they reached Barneville "and on
that occasion I moticed the lieutenant took some papers out of his
pocket and put them im a little pocketbook amd put it in his shirte
)(RAB). Witneaa did not know that accused was carrying secret papers,
He saw nothing wrong with the way accused was walking when he (witness)
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accampanied the "\P» lieutenant frem the home of the Red Cross
worker (Rh4=45).

Se

After his rights were explained to him, accused elected to
be awora as a witness in his own behalf (Rl;6)

- the date of his alleged offenses

*My driver and I arrived at Group Heedquarters
around between 6;30 and 7300 in the evening, and
I reported into Major Martim, who was im command,
Colonel Baker baing absent om recomnaissence. I
turned over to him the messages which Colorel
Horridge had given me for the Group Headquarters.

¥e atood and tulked a little bit. He invited me .

to have a drink, W¥e had a drink., I went down to
get some more of my things. I needed some more
toilet articles and clean underwear., I went to

my teat in the bivouac area to get those, I met

the Chaplain and talked to him for a few minutes

and we weat to the kitechen to see if there was
anything to eat. There wasn't. My driver and I
hadn't eaten since nroon except the coffee and
doughnuts which we had at Barmeville, The Cheap-
lain invited me to have a drink with him. I had

a drink with him, I waited around until Major
Martin had the documents he wanted to go back to
Armiye A little while before I left I had one more
drink with the major. Around 10;30 we left to go
-back to Army. We atopped just ocutside of Barne-
"wille for a piss stop, and I told the driver we
were going to stop at Barneville to see if we could
‘get some coffee and doughnuts dbecause it was cold
that nights, I took the papers out of this folder,

I told the Ariver at the time that I was going to
keep them on my person. We went on to Barneville
and stopped at Mra. Campbell's place, The driver
said there were several other vehicles outside where
we left ours. We went im and stood and talked a few
minutes, and I had ems drink there., My driver went
out to get the vehicle and foumd it gome. I went out
a little afterwards and saw it was gones I asked the

. MP om the cormer if he kmew what hed happemed, He

said the Mps had teken my vehicle away and that the
driver had gone after it,

I went back end talked to Mrs., Campbell., When the MP
lieutenant, his driver, and my driver returned, the MP
lisutenant esked me my neme--and asked me if that was
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my vehicle, I said, yes., He grabbed me by the
shoulder and said, 'Come on, you are going to
headquarters.! I mocked his hamd off my sghoulder
and said I had pleaty of power to get anywhere he
wented me to goe We got into his jeep and went to
Carteret, went into the bailding to Captain Homer.
The MP lieutenant said he found the manila envelope
and dispatch case., The dispatch case is a map case,
It has no resemblance to a dispatch case. Captain
Homer told me to clean myself, I did. I took every-
thing cut of all my pockets, and I reached ingide my
shirt and pulled these other papers out which I had
taken out of the manila envelope. We stood there and
talked, He said he would have to hold me, I said it
- wes quite important that I get to Army with these re-
ports. He seid he would have to call my commanding
officer or whoever I was taking orders from. I gave
him both the phone number of the ordnance aection,
Incky Rear, and my group. He couldn't get through
by telephone, In about em hour or am hour-and-a-
half he released us and told us to comtimue our mis-
sioa, which we dide When I arrived at Army, close
to 5:00 otclock in the morning, there was no cme up,
80 I kept the papers om my persoa then. Russo gave
them back to me and I kept them om my persom until
" 7400 the next morning, when I got up amd turmed them
over to the ordnance (R47=49).

On cross-examination he testified that when he left the
manila eavelope ir the vehicle it was empty except for his trip tickets
and a materiel requisition for field glasses. All his other papers he
bad on his persomn, He turned them over to.the military police after

reaching headquarters at Carteret (R50). He made a trip betweem Army
and Group headquarters :

*Just about every day. Omce in a while Coleonel
Horridge, whose orders I was teking, would semd -
ms cut on different missions. If he dida't have
anything to go to Group he would gend me cut oa
sone other missioms to some other orgamizations.

@« = » There was absolutely ne telephene communica-
tion and when the colemel had something he wamted
Group to know he turned it over {o me ard told me
to deliver it* (R51-52).

The reasonr for his -later departure from Group Headquarters was mot that

aay message or document he was carrying was of am urgent or important
aature.
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*Regardless of what documents I would have been
carryiag I would have left anyway. Colenel
Horridge requested I deliver my messages to
Group and them retura regardless of whether
Jhey had asnything for me or not* (R52).

In respomse to questions by the court, accused testified
that on 7 Agust he left Army Headquarters to go to Briquebec a 1lite
tle after moom, arriving around 6:30 eor 7:;00 pem.‘ "It was right at
the time when traffic was very heavy*, he added, He left Briguebec
at 10430 peme, rather then at 6300 the following morming, because
*Colomel Horridge requested that I make the trips asd return. # ¢ »
We hed beem out for almost forty-eight hours with very little sleep
at the time this happened® (R53). He left a motebook in the jeep.

. ! .
‘"The manila envelope was lying in the notebock,
In the notebook were merely notes that I had
. takem, Sometimes the colonel would give ms a -
message and I would jot it dowm, sketchy notes,
" 80 I would remember the complete message, They
weren't always written messages®. ’

Th