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Branch Office of The Judge Advocate General
with the

Eurcpean Theater of Operations
APO 887

BOARD OF REVIEW NO. 1

9 DEC 1944

CM ETO 4967
UNITED STATES g 83D INFANTRY DIVISION

Ve )  Trial by GCM, convened at Audun le

) Roman, France, & October 1944.

Private First Class Sentence: Dishonorable discharge,
JUNIOR G, JONES (38474779). total forfeitures and confinement
Company I, 33lst Infantry at hard labor for life, Eastern

Branch, United States Disciplinary
Barracks, Greenhaven, New York.

REGRADED U/ct 4 550z

HOLDING by BOARD OF REVIEW NO. 1 BY AUZkoRiTY
RITER, preeig b STEVENS, Judge Advocates VKRTY OF TG
BY. fgC;/N/}LJ) CM/LLC @ [

N

1. The record of trial in the cese of the so].d?ﬁ nmd‘%af 0N 26 ch5
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specifica-
tion:

CHARGE: Violation of the 75th Article of War,

Specification: In that Private First Class Junior
G. Jones, Company I, 331lst Infantry, did, at
or near La Semallarie, France, on or about
10 July 1944, while before the enemy, shame-
fully ran awey from his company, and did not
return until apprehended by the military
police.

He pleaded not guilty and, all of the gembers of the court present
at the time the vote was taker concurring, was found guilty of the
Charge and Specification, Evidence was introduced of one previous
conviction by special court-martial for absence without leave for
21 days in violation of Article of War 61. All members of the court
present at the time the vote was teken concurring, he was sentenced
to be shot to death with musketry, The reviewing authority, the
Commanding General, 83d Infantry Division, approved the sentence

4967
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(2)

but recommended that it be commuted to life imprisonment and
forwardesd the record of trial for action under Articles of War

48 and 50, The confirming authority, the Commanding General,
European Theater of Operations, confirmed the sentence, but due

to umisual circumstances in the case and the recommendation of

the appointing authority, commuted it to dishonoreable discharge
from the service, forfeiture of all pay and ellowances due or to
become due, and confinement at hard lebor for the term of accused's
natural tife, désignated the Eastern Branch, United States Disci-
plinary bBarracks, Greenhaven, New York, as the place of confinement,
and withheld the order directing execution of the sentence pursuant
to Article of War 50%, The sction of the confirming authority in
comuting the sentence was taken under the provisions of Article of
War 50,

3. Undisputed evidence for the prosecution established the
following: '

On-9 July 1944 Company I, 33lat Infantry, led an attack
asgainst the enemy up to a crossroads near Sainteny and La Semallarie,
France, which objestive the company held under enemy fire on 10 July.
During the night of 10-11 July, the enemy counter-attacked with tanks
and drove the company back, Several attacks failed but finally the
company succeeded in a flanking attack which "cleaned ocut the position®
(R7-8,12,19). Accused was' a rifleman in Company I and as such his
proper position was in the front lines on and after 10 July. He was
assigned no duty which would require his presence elsewhere (R6-7,8).
A check of Company I by the company commander on 14 and 15 July showed
that accused was absent, nor was he present on 20 July., The company
was under enemy fird throughout the period 9-20 July (R20).

On 20 July the communications sergeant of Company I saw
accused with another soldier on a road near the position of the 324th
Fleld Artillery, Accused was headed toward the kitchen, was dressed
in clean olive drabs and was cleanly shaven, in contrast to the muddy,
unshaven appearance of soldiers on the front lines. He stated in reply
to the sergeant's inquiry, however, that he had been up on the front
1line fighting, The sergeant directed him to take steps to retwrn to
the company ®becanse we needed him", but although accused said that he
would do so, he failed to return to the company that day (R9). He
was not present with the company between 20 and 26 July (R9,12).

On 25 July a militery policeman on straggle patrcl met ac-
cused on the streggler line (R13) esome distance behind the front lines,
He was emerging from a narrow strip of woods with two other soldiers.
One of the three wvolunteered the statement that "they were turning
themselves in", There were three other scldiers about 30 yards behind
them, The men, who were dirty in appearance, were taken into custody
(R14-15). Accused was returned to his arganization 25 or 26 July (R9).

On 29 July 1944, after the officlal investigating officer
warned him of his rights, accused voluntarily executed the following
statement, admitted in evidence as Prosecution Exhibit 1, without

4967
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objection by the defense (R16-17):

"I am a member of Company *'I', 331lst Ine
fantry and on or about 10 July 1944, we were
engaged in a fire fight with the enemy, That
night the eremy counter-attacked with tanks
and as xy heart had been hurting, I went to
the rear where I attached myself to a mortar
squad of Company 'K'. Private Swmer was
with me, The next morning we went to the
rear and stopped at the motor pool where we
stayed for four or five days. We started
back for the front but I couldn't force my~-
self to go so I stopped at a firing position
of the 324th Field Artillery, where I stayed
for several days, I had started forward and
had stopped for chow when picked,up by the
Military Police®,

!

The division neuropsychiatrist in his testimony identi-
fied an officiel report of findings with respect to accused, of a
sanity board, of which witness was president, appointed by the divi-
sion commander and dated 5 August 1944. The portion of the report
containing the conclusions of the board was admitted in evidence,
the defense stating it had no objection, as Prosecution Exhibit 2
(R18), and reads as follows:

%It is this board's opinion that:

a, This socldier understood right from wrong,
and with regard to the offense charged, he could ad-
here to the right; furthermore, he was at the time
go far free from mental defect, disease or derange-
ment as to be able, concerning the particular act
charged, both to distinguish right from wrong and
to adhere to the right,

b, He 1s sane and mentally responsible for the
offense committed.

c. The accused is sufficiently sane to intelli-
gently conduct or cooperate in his defense®,

Upon cross-examination the witness complied with the request of the

(3)

defense counsel to read to the court a further portion of the mentioned

report, consisting of facts brought out from accused by questions of

the board upon which they based their conclusion as to his sanity. The

trial judge advocate pointed out that such portion was not offered in

evidence for the prosecution (R18), The portion reads in pertinent part

as follows:

*MILITARY HISTORY
Aecording to the soldier, he was trained as

an anti-tank gunner and driver; his infantry train-
ing was only while with this Division; formerly was

~3a
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(4)

a member of the 78th Division., He left
his organization on about 10 July 1944,
and before being returned by the Military
Police on 25 July 1944, had been ordered
by a noncommissioned officer to return to
his organization - this he failed to do.

- He gave, as his reason for leaving, the
fact that he had a heart ache; this is a
compleint of more then one years duration;
examination at the time of interview re-
vealed no cardiac abmormality, with a blood
pressure within normal limits, Also was
quite nervous, but this subsided within a
few days, He knew that leaving his organi-
zation, eepecially when they were in the
line, was agalnst military rules; his act
wes not premediiated. He could not meke
up his mind about ths prospect of return
to duty, even if the opportunity were
given to him; no reasons were given for
this indecision®,

4, (a) For the defense, the division psychiatrist was re-
called and testified in substance that before questioning a man the
sanity board warned him of his rights under Article of War 24 and
told him that any testimony he gave them was nerely hearsasy, They
rositively gave the menm to understend that whatever they told the
board might not be used fzainst them (R22),

(b) After his rights were explaired to him, accused
elected to remain silent (Rr23).

5. The record is clear that while before the enemy, at the
time and place alleged, accused ran away from his company, Both
elements of the offense in violation of Article of War 75 were fully
established (CM ETO 4005, Summer, and authorities therein cited).
The exact mamner of the termination of accusedts unanthorized ab-
sence, following his rumnning awasy, does not clearly appear, nor is
it material to his guilt (Cf: CM ETO 4820, Skovan, and authorities
therein cited),

o. Major Norman P, Cowden, Assistant Adjutant General of
the 83rd Infantry Divieion, who by command of the division commander
raferred the cese for trial, was appointed ard sat as a member of
ths court (R2), Hia act was purely sdministrative and in the absenze
of challenge (R3) and of indication of injury to any of acevsed's
substantial rights, the irregularity may be regarded se harmless
(M ETO 4004, Dest).

7. Any error in recelving in evidence that portiocm of the
report of findings of the sanity board consisting of accused's state-
aents concerning the alleged offense, was self-invited by the defense,

RV 4967
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(5)
In view of the fact that accused's voluntary statement, made
upon the official investigation, admitted certain elements of
the offense, such self-invited error may not be deemed to have
injuriously affected any of acoused's substantisl rights, This
is true even though the confession was induced by hope of benefit
instilled by the president's statement that it was hearsay and
might not be used against him (CM ETO 422, Green; CM EIO 438,
He A, Smiths CM ETO 1693, Allen; CM ETO 3197, Colson and Brown).

8. The charge sheet shows that acoused is 20 years five
months of age and was inducted 25 Fehruary 1943 at Tyler, Texas,
No prior service is shown,

9. The court was legally constituted and had jurisdiction
of the person and offense. No errors injuriocusly affecting the
subsgtantial rights of sccused were committed during the trial.
The Board of Review is of the opinion that the record of trial

is legally sufficient to support the findings of guilty and the
sentence as commitéd,

10, The penalty for misbehavior before the enemy is death
or such other punishment as the court-martial may direct (AW 75).
The designation of the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement is
proper (AW 42; Cir.210, WD, 14 Sep 1943, sec.VI, as amended).

(o !

Judge Advocate

/‘;'._ L )" o .
g@x 7/( éy Tude Advocate
Y]

(%{W L (\/%/fzﬂ /7. Judge Advocate
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(6) 1st Ind,

Wiar Department, Brench Office of The Judge Advocate General with

the Eurcpean Theater of Operations, 9 P EG ]9&10 TOs Com=
manding General, Furopean Theater of Operations, 887, U, S. Army.

1. In the case of Prlvate First Class JUNIOR G. JONES
(384747179), Company I, 331st Infantry, attention is invited to the
foregoing holding by the Board of Review that the record of trial
18 legally sufficient to support the findings of guilty and the
sentence, as commuted, which holding is hereby approved. Under the
provisions of Article of War 50%, you now have authority to order
execution of such sentence.

2. When copies of the published order ere forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is CM ETQ
4967, For convenience of reference please place that number in
brackets at the end of the order: (CM ETO 4967).

/ZZ//// /,//(,//ﬁ&{,/

s
. C. McNEIL,

Brigadier General, United States Army,
Assistant Judge Advocate Genmeral,

(Sentence as commuted ordered executed. GCMO 145, ETO, 21 Dec 1944)
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(7)
Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO, 2 3 JUL 1943

Cli ETO 4979

UNITED STATES ) BRITTANY BASE SECTION, COMMUNI-
) CATIONS ZOWE, EUROPEAN THEATER
v. g CF OPERATIONS
Privates LEON«RD J. ASHLEY ) Trial by GCi, convened at Rennes,
(36836500), and KENNETH D. ) Brittany, France, 9 November
BUCHBERGER (36271317), both) 1944, Sentence as to each
of 666th ledical Clearing ) accused: Dishonorable discharge,
Company ) total forfeitures and confinement
) at hard labor for 15 years,
) United States Penitentiary,
) Lewisburg, Pennsylvania,

_ HOLDING by BOARD CF REVIEW NO, 2
V&N BENSCHCTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the soldiers
named above has been examined by the Board of Review.

2. Accused, with their consent, were tried together
upon the following charges and specifications:

ASHLEY
CHARGEZ: Violation of the 93rd Article of War,

Specification 1¢ In that Private Leonard
J. Ashley, 666th Medical Clearing
Company APO 339, United States Army,
did at Vezin, Ille et Vilaine, France,
on or about 7th October 1944, unlawfully
enter the dwelling of konsieur Gilles
Anger, with intent to commit a criminal
offense, to wit, Larceny therein,

OO TTENTAL
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Specification 23 In that * * * did at Vezin,
Ille et Vilaine, France, on or about 8th
October 1944, unlawfully enter the dwelling
and cafe of lLionsieur Jean Touffet with
intent to commit a criminal offense, to
wit, larceny therein,

Specification 3¢ In that * * * did, at or
near Vezin, Ille et Vilaine, France,
on or about 7 October 1944, feloniously
take, steal, and carry away about 15,000
francs, lawful money of France, value
about $300.00, the property of Gilles

' Anger.

Specification 4: 1In that * * * did, at or
near Vezin, Ille et Vilaine, France,
on or about & October 1944, feloniously
take, steal, and carry away two bottles
of rum, and two bottles of wine, total
value about $4.00, the property of Jean
Touffet.

BUCHEEKGER

Same Charge and specifications as above set
forth except for appropriate transportation
of the names of accused.

Fach accused pleaded not guilty and each was found guilty
of the Charge and specifications preferred against him.
No evidence of previous convictions was introduced. Each
accused was sentenced to be dishonorably discihiarged the
service, to forfeit all pay and allowances due or to :
become due and to be confined at hard labor at such place
as the reviewing authority may direct, for 15 years.

The reviewing authority approved the sentences, desig-
nated the United States Penitentiary, Lewisburg, Penn-
sylvania, as the place of confinement, and forwarded

the record of trial for action pursuant to Article »>f

Wa r 50%’ .

« The evidence introduced by the prosecution was
substantizlly as follows:

COMi 1L cNFIAL
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(9)

Gilles Anger and his daughter Germaine resided
at Vezin, a village in the vicinity of Rennes, France
(R9,11,20). At about midnight, 7 October 1944, a United
States Army captain and the two accused, all three total
strangers to the Angers, knocked loudly on the latter's
door, at the same time calling out, "here mademoiselle,
here mademolselle", After waiting a few minutes, they
forced the door open, entered the house and lighted the
lamp (R10,11,15-17,20,21). The captain called accused
Ashley and together they proceeded to search the room,
opening cupboards and drawers. While doing this, the
captain kept saying "Boche Boche" (R12). When they came
to Anger's personal cupboard it was found locked and
Ashley opened it with a false key which he took out of
his own pocket (R11,12,21). Either the officer or Ashley
opened the drawer which contained from 15000 to 20,000
francs belonging to Gilles Anger. Ashlay took some bank-
notes out of the drawer and put them in his pocket.
Anger immediately recovered them from Ashley's pocket
and replaced them in the drawer (R12). The captain also
took money from the drawer and placed it in his pocket.
Anger succeeded in taking it back and concealing it
(rR27,28). While the captain and ishley were engaged
in searching the room and taking the money from the
drawer, accused Buchberger was standlng back talking
with Germaine and doing nothing (R24). When the three
left the house the captaln took with him the drawer with
money in it (R22,23). This drawer, containing some of
Anger's personal papers and a 50 franc note, was found
early the next morning in a ditch about 400 meters from
the house (R44,45). On the same morning the commanding
officer of accused searched Buchberger and found 4245
francs "wadded up and stuffed" in one of his shirt pockets

(r47).

At about one o'clock in the morning of 8 October,
after leaving Anger's house, the captain and both accused
went to Jean Touffet's cafe and butcher shop situated in
the same village, Touffet was in bed. They forced the
dcor open, entered the cafe and put on the light, Vhen
Touffet came down into the cafe, the two accused laid
hands on him to see if he was armed (R30,26). They re-
mained there about an hour and “looked arcund the house'.
Touffet, unable to speak English.and wishing to get rid
of them went to Anger's house to find a woman called
fiarie" who lived there and who could speak a little

CHTiDENTIAL
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English (R35). The captain remeined in the cafe, but
the two accused followed Touffet part of the way (R38).
“oth accused took with them three bottles of rum and
three bottles of wine from the cafe without paying for
them and without the consent of Touffet who was the
owner, The wine and rum had a value respectively of
80 francs and about €0 francs per bottle (R34).

4. Accused, after their rights as witnesses were
explained to them, elected to remain silent and no evi-
dence was introduced in their behalf.

5. The record of trial in the case of the captain
who participated in the incidents above related (Cl ETO
4975, Baer) discloses that several charges, all arising
out of the same transactions, were preferred against
the captain, The first charged a violation of Article
of War 93 and ccntained four specifications alleging
twc housebreakings and two robberies. This charge and
the specifications thereunder were cancelled on the charge
sheet and were not referred for trial. The captain was
tried, however, on two specifications under Article of
War 9%, one allegihg that he wrongfully drank intoxicating
liquor with Ashley and Buchberger, and the other that he
was drunk and disorderly in uniform in a public place,
to wit, Touffet's cafe, He was tried three days before
accused by a general court-martial appointed by the same
authority who appointed the court in this case and who
also acted as the reviewing authority in both cases,

The captain although apparently available, was
not called as a witness in this case by either the pro-

secution or the court.

It is impossible to find any just reason for
the disparity in the treatment of the officer and the
enlisted men. Such gross inequality in the incidence of
the law upon persons jointly involved in the same criuminal
transactions cannot be defended. Nevertheless, it is
clear that the unjustified failure to prosecute one of
several joint offenders does not as a matter of law affect

the criminal 1iability of any of them.

6. Housebreaking is unlawfully entering another's
building with intent to commit a criminal offense therein
(¥Cw, 1928, par.149e, p.169). The unauthorized and
forcible entries by accused into Anger's house and

CCLI2ENTIAL
- 4 -
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(11)

Touffet's cafe in the middle of the night, and their
unauthorized and unexplained conduct in searching both
places and taking Anger's money and Touffet's bottles

of wine and rum without their consent, warranted the
inference that accused broke into each building with

the intent to commit larceny therein. The evidence
Justified the conclusion that accused were acting jointly
and were thérefore in each instance equally guilty of
housebreaking.

The evidence sustains findings that both accused
acting Jjointly at the time and place alleged, committed
larceny of French currency belonging to Gilles Anger,
of a value undetermined, and that they also committed
larceny of wine and rum belonging to Jean Touffet, of
a value not exceeding $20.00. Every element of larceny
was fully proved in each instance by uncontroverted
evidence (MCM, 1928, par.149g, p.l1l73).

The presence of the captain and his participa-
tion in the 1llegal activities in question do not relieve
accused from criminal liability for their misconduct.

It does not appear that they acted in obedience to his
orders, and, in any event, what was done was so palpably
illegal and so manifestly beyond the scope of the officer's
authority that men of ordinary sense and understandin
would have known such activity to be illegl (MCM, 19208,
par.148a, p.163; Winthrop's Military Law and Precedents

(Reprint, 1920), pp.296-297).

7. The charge sheet shows that accused Ashley is
31 years of age and was inducted 17 November 1943 at
Fort Sheridan, Illinois, and that accused Buchberger
is 37 years of age and was inducted 16 October 1942 at
Fort Sheridan, Illinois., Neither had prior service.

8. The court was legally constituted and had. juris-
diction of the persons and offenses. No errors injuriously
affecting the substantial rights of either accused were
committed during the trial, The Board of Review is of
the opinion that the record of trial is legally suffieient
to support. the findings of guilty of the Charge against
each accused and of Specifications 1, 2 and 4 thereunder,
and only so much of the finding of guilty of Specification
3 of each Charge as involves a finding of guilty of larcény
of an unkown quantity of francs of a value not exceeding
$20, and legally sufficient to support the sentences.

CUIIUENTIAL
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9. Confinement in a penitentiary is authorized
upon conviction of housebreaking by Article of War 42
and section 22-1801 (6355) District of Columbia Code.
The designation of the United States Penltentiary, Lewis~
burg, Pennsylvania, as the place of confinement is proper
(Cir.229, WD, 8 June 1944, sec.II, pars.lb(4), 3b).

Wudge Advocate

(DISSENTS) Judge Advocate

Ww&'d@d@ Advee ate

CONFIVENTIAL

- 6- 4979



(13)

- 1st Ind.
War bepamxent, Branch Office of The Judge Advoc?éc General with
the Ewropean Theater of Operations. v 3 L TO: Command-

ing General, Normandy Base Section, Communications Zone, US Forces,
European Theater, APO 562, U. S. Army.

(THRU: Commanding General, Communications Zone, United States Forces,
European Theater).

1. In the case of Privates IEONARD J. ASHLEY (36836500)
and KENNETH D. BUCHBERGER (36271317), both of the 666th Medical Clear-
ing Company, attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficient to
support the findings of guilty of the Charge against each accused
and of Specifications 1, 2 and 4 thereunder and only so much of
the finding of guilty of Specification 3 of each Charge as involves
a finding of guilty of larceny of an unknown quantity of francs of
a value not exceeding $20, and legally sufficient to support the
sentences, which holding is hereby approved. Under the provisions
of Article of War 504, you now have authority to order execution
of the sentences.

. DBoth accused have previous good records and both have
been in confinement since their conviction in November 1944, In
view of these facts and especially of the other aspects of this
case set forth in my letter to the Commanding General, Communications
Zone, European Theater of Operations, dated 14 February 1945, it is
recommended that the unexecuted portion of each sentence be remitted
and ‘that both accused be restored to duty.

3« The publication of the gereral court-martial order anmd
ths order of the execution of the sentences may be done by you as
the euccessor in command to the Commanding General, Brittany Base
Section, Communications Zone, European Theater of Operations, and
as the ngicer commanding for the time being as provided by Article
of War L6.

L. VWhen copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement. The file nurber of the record. in this office
is CM ETO 4979. For convenience of reference, please place that num~
ber in brackets at the end of the order: (CM ETO 4979).

/ / . y
G by

Brigadier-General, United States Armwy
Assistant Judge Advocate Gemeral.
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Branch Office of The Judge Advocate General (15)
with the '
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 1 2 DEC 1944
CM ETO 4986
UNITED STATES% 35TH INFANTRY DIVISION
v. ) Trial by GCM, convened at Oriocourt,
) France, 17 November 1944. Sentence:
Private JULIUS A. RUBINO ) Dishonorable discharge, total for-
(31330567), Company G, ) feitures and confinement at hard
137th Infantry ) labor for life, United States
) Disciplinary Barracks, Leavenworth,
) Kansas.

HOLDING by BOARD CF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 58th Article of War,

Specification: In that Private Julius A. Rubino,
Company "G", 137th Infantry, did, at Gremecey,
France, on or about 3 October 1944, desert the
service of the United States by absenting him-
gelf without proper leave from his organization
with intent to avold hazardous duty, to wit:
combat with the enemy, and did remain absent
in desertion until he was apprehended at or near
Nancy, France, about 11 October 1944.

He pleaded gullty to the Specification except the words "desert the ser-
vice of the United States by absenting himself without proper leave from
his organization with intent to avoid hazardous duty, to wit: combat
with the enemy" and "in desertion until he was apprehended", substituting
therefor respectively the words "absent himself without proper leave from
his organization® and "without leave until he surrendered himself®, of

-]l -
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the excepted words not guilty, of the substituted words guilty, and not
guilty of the Charge but gullty of a violation of Article of War 61.

He was found guilty of the Specification with the foregoing exceptions
and snbstitutions, and not gullty of the Charge but guilty of a viola-
tion of Article of War 61. No evidence of previous convictions was
introduced. He was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due, and to be con-
fined at bard labor, at such place as the reviewing authority may direct,
for life, The reviewing authority approved the sentence, designated the
United States Disciplinary Barracks, Fort (sic) Leavemnworth, Kansas, as
the place of confinement, and forwarded the record of trial for action
pursuant to Article of War 50%. .

3. The evidence for the prosecution was substantially as follows:

On 3 October 1944 accused was & rifleman in Company G, 137th
Infantry. The company was holding a defensive position in Gremecey,
France, at a distance of 300 to 800 yards from the en and 1ts mission
was to watch outpost lines in Gremecey Forest (R7,10,14). Except for a
small amount of intermittent artillery fire there was no action that day
and no advance was made (R8,10). In compliance with orders, the leader
and assistant leader of accused's squad at about 1700 hours established
outposts for the security of the squad area that night (R10). The
assistant squad leader notifled accused and Private Kelly, who occupied
the same foxhole, that they were to go on guard from 1900 to 2100 hours.
He gave Kelly a watch so that they could awaken their relief (R13,15,17).
A heavy machine , emplaced in that part of the area, was also to be
guarded by them %‘R?.o). No fixed place was designated as the guard _
post eince the elements of the squad were situated so close to one another
that a guard could observe his post without leaving his foxhole. The
squad leader saw accused in his foxhole that evening while it was still
daylight (R13). The guard was not checked or inspected until 0430 hours
the following morning, when it was discovered that both accused and
Kelly were gone from their foxhole and were not anywhere in the squad
area. They left none of their equipment behind them (R10-11). Accused
had not been given permission to leave (R7,11). It was not known whether
he performed his tour of guard duty or any part of it before leaving (R15,
17). The post remained unguarded after he and Kelly left, and the right
flank of the squad was.exposed (R17). He was alone when he returned to
his organization on 11 October 1944 (R8,11). A certified extract copy
of the company's morning report received in evidence contained entries
to the effect that he was absent without leave from 3 to 11 October 1944
(R8; Pros.Ex.A).

Accused joined the company sometime in July 1944 (R1l). The
squad leader testified that he saw nothing wrong with him when under -
fire, and that he did his share of fighting in the squad (R12). He
was a rifleman but was later given a Browning Automatic Rifle (R16).

-2 -
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During his absence the company did not engage in any actlon with the
enemy, and at the time he returned it was in reserve (R8).

L. The defense offered no evidence. After his rights were ex-
plained to him accused elected to make the following unsworn statement
through his counsel (R17-18):

#"The accused is nineteen years old. He was
inducted into the army on 24 March 1943. He
received his basic training with the 75th In-
fantry Division., He was with the 75th Divi-
sion throughout basic training and for a short
while thereafter. He was then put into a
replacement ocutfit and landed overseas in June,
1944. On July 30th, he was assigned to the
137th Infantry and has been with that organiza.
“tion since that time. The accused states that
he has taken care of his share of the Krauts;
that he was in a certain foxhole with another
soldier on the night of October 3rd. The
accused further states that action against the
enemy at this particular time was at a minimum;
that no one in the organization had any parti-
cular reason to anticipate a counterattack and
that the whole system of security preparation
was more or less lax. They were maintaining
gome members of each squad awake at night, as
i1s natural in combat. The accused was in this
hole with his watch-buddy who had been given
the watch and the responsibility of maintain-
ing this post. This other soldier suggested
that they could take this opportunity to go
into town. The accused did not at firat see
the percentage in going into town that way,
but after some pressing on the part of his com-
rade, he consented to go with him as the accused
knew the way, and the other soldier had no idea
of the route, while the accused had such know-
ledge. The other man and he made their way
back to tom and they stayed there that night,
and the next day, accused wishes to return to
his organization. The other soldier refused
to accompany him, and the accused, rather than
go back alone, stayed out with the other man.
They were gone about a total of seven days.
Finally, the accused decided he would have to
go back to his organization. He had learned
that the organization had not moved, and so he
went to the MP he found along the road and
asked that transportation be furnished to take
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him back to his organization. He was returned
through Regimental Headquarters, and went down
to his company. After talking with his platoon
leader and sergeants - the platoon leader was
new at that time; the sergeants were old - he
was told that no charges would be preferred
against him, but that further situations of
this type would be punished by court-martial.
He apologized for his behavior. However, a
few days later, he was told to pack his things
and move back to Regiment, where he was incar-
cerated and held until this date. That 1s the
substance of the unsworn statement of the ac-
cusged”,

5. The plea of gullty to absence without leave for the period al-
leged was fully supported by the evidence. The circumstances under which
he absented himself add to the gravity of his dereliction. It appears
from the evidence, however, that there was an almost complete lack of
supervision over the guards, 1In an area as compact as that occupied by
the squad in this case it is difficult to see how the absence of accused
from his post, and of the guards who were to relieve him, could have
remained unnoticed from 1900 hours on 3 October until 0430 hours the
following morning. This extreme relaxation of controls evolved from
experience for the effective maintenance of security measures may have
tended to minimize the importance of guard duty to a soldier as youthful
as accused. It may explain in part the existence of the state of mind
which permitted him to commit the offense under such aggravating circum-
stances as are disclosed by the evidence.

6. The charge sheet shows that accused is 19 years of age and was
inducted 24 March 1943. No prior service is shown.

7. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriocusly affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence.

8. The penalty for absence without leave from command is such pun-
ishment as a court-martial may direct (AW 61; EO 9267, 9 Nov 1942). The
designation of a United States Disciplinary Barracks as the place of con-
finement is authorized (AW 42), but the designation of the United States
Disciplinary Barracks, Leavenworth, Kansas, should be changed to the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New York
(Cir.210, WD, 14 Sep 1943, sec.VI, as amended)
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1st Ind.
War Department, Branch Office of The Judge Advocate General with the
Buropean Theater of Operations. 12DE ~ TO: Commanding
201191?3435, U. S, Army.

@ General, Headquarters 35th Infantry Divisi

1. In the case of Private JULIUS A. RUBINO (31330567), Company G,
137th Infantry, attention is invited to the foregoing holding by the Board
of Review that the record of trial is legally sufficient to support the
findings of guilty and the sentence, which holding is hereby approved.
Under the provisions of Article of War 50%, you now have authority to
order execution of the sentence.

. 2. Pursuant to pertinent directives of the War Department, the
. plece of confinement should be changed to the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York (Cir.210, WD, 14 Sep 1943,
sec.VI, as amended by Cir.311, WD, 26 Nov 1943, sec.VI, and Cir.321, WD,
11 Dec 1943, sec.II, par.l). This may be done in the published order
directing executlon of the sentence.

3. There was no evidence of previous convictions of accused by
court-martial and there is no indication that his charecter in civil 1life
was bad. He was 19 years of age when he committed the offense. His
squad leader testified that he saw nothing wrong with him when under fire
end that, as far as he could see, accused "did his share of fighting in
the.squad". The Division psychiatrist states that this soldier reveals
no abnormal psychlatric behavior. The laxity disclosed by the evidence
in the observance by his unit of rules applicable to guard duty may well
have contributed to this soldier's delinquency. The offense of which
he was found guilty was not desertion but absence without leave. 1In
view of these facts, it is belleved that he should not be separated from
military service and freed from the hazards and dangers of combat by
incarceration, until all posaibilities of salvaging his value as a
soldier have been exhausted. The Government should preserve the right
to use his services in a combat area. In view of the prevailing policy
in this theater of conserving manpower, I recommend that consideration
be given to a substantial reduction in the period of confinement, the
designation of an eppropriate disciplinary training center as the place

- of confinement, with suspension of the execution of the dishonorable
discharge until the soldier's release from confinement. If this
recommendation is followed, supplemental action should be forwarded to
this office for attachment to the record of trial.

4. TWhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
@ he file number of the record in this office is CM ETO 4986. For con-
mnience of reference please place that n in brackets at the end

%674
7 B./C. McNEIL;

Brigadier General, United States Army, '
Assistant Judge Advocate General. 4986
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 887
BOARD OF REVIAN NO. 1 17 JAN1945
CM ETO 4987
UNITED STATES )  35TH INFANTRY DIVISION
\ g Trial by GCM, convened at Oriocourt,
) France, 17 November 194, Sentence:
Prizate First Class JOHN ) Dishonorable discharge, total for-
BRUCKER, JR. (42022397), ) feltures and confinement at hard
Company B, 137th Infantry ) labor for life. United States Dis-
. ) ciplinary Barracks, Fort Leavenworth,
) Kansas.

RITER,

HOLDING by BOARD OF REVIEN NO, 1
SARGENT and STEVENS, Judge‘Ldvocates

1. The record of trial in the case of the soldier named abovu
has been examined by the Board of Review.,

2. Accused was tried upon the following charges and specifica-

tions:

CHARGE I: Violation of the 58th Article of War.

Specification: In that Private First Class

John Brucker Jr, Company-"B%, 137th
Infantry, did at Cereueil, France, on
or about 17 September 1944, desert
the service of the United States by
absenting himself without proper leave
from his organization with intent to
avoid hazardous duty, to wit: combat
with the enemy, and did remain absent
in desertion until he was apprehended
at or near Nancy, France, on or about
29 October 1944.°

CONFIDENTIAL 4987
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CHARGE II: Violation of the 6&4th Article of War.

Specification: In that # 3% having received
a lawful order from Lieutenant Colonel
Alfred X. Clark, Infantry, his superior
officer, to report to the Commanding
Officer, Company "B#, 137th Infantry,
for duty, did, at Alincourt, France,
on or about 30 October 1944, willfully
disobey the same.

He pleaded not guilty and, all of the members of the court present
at the time the vote was taken concurring, was found guilty of the
Specification of Charge I, except the words 'he was apprehended at
or near Nancy, France,” guilty of Charge I and guilty of Charge II
and its Specification., UNo evidence of previous convictions was
introduced. Three-fourths of the members of the court present at

the time the vote was taken concurring, he was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor, at such place
as the reviewing authority may direct, for the term of his natural
life, The reviewing authority approved the sentence, designated the
United States Disciplinary Barracks, Fort Leavemworth, Kansas, as the
place of confinement, and forwarded the record of trial for action
pursuant to Article of War 503.

3. Charge I and Specification: The evidence for the prosecution
was substantially as follows:

Accused joined the 137th Infantry as a replacement about
17 July 1944, and was assigned to Company B as an ammmnition bearer.
He was wounded and evacuated for a short time about 1 August 1944,
and returned to duty about 5 or 6 September 1944 (R12). On 17
September, while acting as assistant gunner in the mortar section of
the 4th platoon, Company B, 137th Infantry (R7,10) he left without
authority while his organization was engaged in conbat with the
enemy, its mission being to take the village of Cereueil (R7). He
was carried on the company morning report as AWOL as of 17 Sept L4t
(R9;"Gov" Ex.A) and was returned by military police to duty 30
October 1944 (R19). During his absence his company was engaged in
combat with the enemy (R8,11). No evidence was adduced to indicate
his absence was terminated by apprehension (R19).

Lo Charge II and Specification: The evidence, as follows, was
undisputed,

- 0On 30 Oc..ber 1944, at Alincourt, France, Lieutenant
Colonel Alfred X gﬁgyk, Regimental Executive Officer, 137th Infantry,
‘'ordered accusedﬁzﬁ' y way of confirmation, in writing to report to

o 4987
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his Commanding Officer, Company B, 137th Infantry, without delay
(R13-14;"Gov"Ex.B). There was no enemy activity at that time.
Accused refused to obey the order, made no effort to obey it, and
did not carry it out. He said "he couldn't” (R14) and that Phe
couldn't take it" or words to that effect . (B15).

5. After his rights were explained to him, accused elected
to make an unsworn statement through his counsel (R17-18). Defense
counsel then made the following statement:

#iccused states that he is nineteen years of age.
He was inducted August 20th, 1943 and
received his basic training with the
63rd Infantry Division. During basic
training, he specialized in training
with mortars and be~wme, with the 63rd
Division, a Private First Class. He
was assigned to the 137th Infantry on
the 13th of Juldy, 1944, while the 35th
Division was engaged in the battle of
St. Io. The accused satisfactorily per-
formed his job of ammunition man in the
battle north of St. Lo, until he was
finally wounded by enemy shrapnel and
evacuated to the hospital, He was in
the hospital approximately a month with
these wounds, and received the Purple
Heart award eventually. The wound was
in his right leg just above the knee. It
took quite a little while to heal, and
he was finally returned to his organiza~
tion through replacement channels, At the
time he was in the hospital, the accused
saw many sights he had not seen in his
short 1life before. Ien were coming in
with legs shot off, arms missing; men with
eyes shot into Ylindness. The accused had
a long time ih the hospital to think,
However, he returned to his organization
willingly through replacement channels
and was with his organization through several
skirmishes with the enemy. However, each
time that a shell would burst, the suffer-
ing he had seen in the hospital returned
to him. On or about the 17th of September,
the accused recalls leaving his organization.
Just why he left he is not sure. But he
did leave, and intended to be gone only a
short time until he could recover his com-
posure. The longer he stayed away, the

5 4987
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harder 1% became to return. Finally, after
an absence of some forty days, he got up
courage in the company of another soldier,
and turned himself into the military police.
He did not know exactly what to expect when
he got back to his organization. He knew,
of course, that he wuld be punished for
leaving. He also knew it would do him very
little good to return to his organization
since he had been unable to stay once before,
but he did return to the military police,
and through them, to the 137th Infantry
Heaqauarters, There he was tuld he should
return to his company, and he told them he
could not do it. He was then placed

under arrest and remaiped in arrest until
the time of this trial. That is the accused's
unsworn statement® (R18)

Accused personally added to the foregoing his own state-
ment that he did not actually turn himself over to the police, but
*werit into Nancy with the intention of getting caught® {;.18).

6. as regards Charge I and Specification, it has been held
by the Board of Review that the commission of the offense charged
is proved by establishing the existence of these four elements:
(1) that accused absented himself from his organization without
proper leave; (2) that the organization was under orders or antici-
pated orders involving hazardous duty; (3) that he received actual
notiece of such orders; and (4) that at the time he absented himself
without leave he entertained the specific intent to avold hazardous
duty (CM ETO 2432, Durie; CM EX0 2473, Cantwell: CM ETO 2481, Newton).
The Board of Review is of the opinion that the evidence is legally
sufficient to support the findings of the court (CX ETO 5555, Slovik
and cases therein cited).

As regards Charge II and Specification, the evidence was
not disputed that accused committed the offense charged at the
time and place and in the manner &lleged. The court's findings of

gailty were fully warranted,

7. 7The charge sheet shows that accused 1s 19 years of age
and was inducted 20 August 19453. No prior service i1s showm.

8. The court was legally constituted and had®jurisdiction of
the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed auwring the trial. The
Board of Review is of the opinion that *he record of trial is legally
sufficient to support the findings of gullty and the sentence.

~l= 4987
OONFIDENTIAL


http:personal.ly

CONFIDENTIAL
(25)

9. The designation of United States Disciplinary Barracks,
Fort Leavermorth, Kansas, as the place of confinement should be
changed to the Eastern Branch, United States Disciplinary Barracks,

Greenhaven, New York (A¥ 42; Cir.210, 7D, 14 Sep 1943, sec.VI, as
zmended).

?
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1st Ind.

Hard Department Brance Qffice of The Judge Advocate General with
the Zuropean ‘heater of Operations, 7 JAN1945 7TO: Command-
ing General, 35th Infantry Division, APO 35, U.S. Army.

1. In the case of Private First Class JOHN BRUCEXR, JR.
(42022397), Company B, 137th Infantry, attention is invited to the
forezoing holding by the Board of Review that the record of trial
is legally sufficient to su:port the findings of guilty and the
sentence, which holding is hereby approved. Under the provisions
of Article of Tar 503, you now have authorlty to order the execution
of the sentence.

2. Pursuant to the provisions of Circular 210, War Department,
1L September 1943, Section VI, as amended, the place of confinement
should be changed to the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, lNew York, This may be done in the published
court-martial order.

3. then copies of the published order are forwarded to this
office, they chodd be zccompanied by the foregoing holding and
this indorsement. The file number of the record in this office i:
Gl ET0 4987. For convenience of reference please place that nuxber
in brackets at the end of the order: (Cl BTO 4987).

,A /”///@

B. C. i
Srigadier "eneral, nlted States Army,
Assistant Judge advocate Teneral.
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Branch Office of The Judge Advocate General
with the

Furopean Theater of Operations
APO 887

BOAED CF REVIZH XO. 1 16 JAN1945
CM ETO 4988

UNITED STATES 35TH INFANTRY DIVISION

v Trial by GCY, convened at Oriocourt,
France, 17 November 1944 . Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard labor
for life, United States Disciplinary
Barracks, Fort Leavenworth, Kansas,

Private EDZARD L. FULTON
(38522125), Company I,
137th Infantry

st Nt N gt St e at? st

HOIDING by BOARD CF REVIEW NO. 1
RITER, SARGENT and STZVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following charges and specifica-
tions:

CHARGE I: Violation of the 58th Article of War.

Specification: In that Private Edward L.
Fulton, Company *I", 137th Infantry,
did, at or near Neuviller, France, on
or about 12 September 1944, desert the
service of the United States by absent-
ing himself without proper leave from
his organization with intent to avoid
hazardous duty, to wit: combat with the
enemy, and did remain absent in desertion
until he was apprehended at or near
Nancy, France, on or sbout 29 October 1944,

CHARGE II: Violation of the 64th Article of War.

Specification: In that # * % having received 498 8
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a lawful command from Lieutenant Colonel
Alfred K. Clark, Infantry, his super®-r
officer, to report to the Commanding
Officer, Company "I, 137th Infantry
for duty, did, at Alincourt, France, on
or about 30 Qctober 1944, willfully
disobey the sanme.

He pleaded not zuilty and, all of the members of the court present
at the time the vote was taken concurring, was found guilty of the
Specification of Charge I, except the words "was apprehended", sub-
stituting therefor the words “surrendered himself"; of the excepted
words not guilty, of the substituted words guilty, guilty of Charge
I and guilty of Charge II and its Specification. Iio evidence of
previous convictions was introduced. Three~fourths of the members
of the court present at the time the vote was taken concurring, he
was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to become due, and to be confined at
hard labor, at such place as the reviewing authority may direct, for
the term of his natural life. The reviewing authority approved the
sentence, designated the United States Disciplinary Barracks, Fort
Leavenworth, Kansas, as the place of confinement, and forwarded the
record of trial for action pursuant to Article of War 503.

3. a copy of the charges was served upon accused the day
before the trial. Charges sould normally be served at least five
days before the date of trial. In this instance, since accused
stated specifically to the court just prior to his arraignment that
he did not object to being then brought to trial and the record of
trial showed that his defense was not prejudiced thereby, the Board
of Review is of the opinion that no substantial right of accused was
thus injuriously affected (United States ex rel Innes v. Crystal 131
Fed (2nd) 576, cert. denied 319 U.S. 755, 87 L.Ed. 1708, Rehearing
denied 319 U.3. 783, 87 L. =d. 1727; CX ETO 3937, Birrow; C ETO 4095,

Delre),

L, Charge I and Specification: The evidence for the prosecu-
tion was substantially as follows:

On 11 September 1944, Company I, 137th Infantry, was
assigned the mission of establishing a beach head on the eastern
bank of the loselle River at Heuviller, France (R7,10). Accused,

a member of this company, was with his sguad at the beginning of the
operation on that day, but after his company crossed the river he
was absent (R10,12) and his status was described in the company
morning report as "ANQL as of 12 Sept 1944" (R9; "Gov," Ex.i). He
was not with his organization until 30 October 1944 when he was seen
by lieutenant Colonel Alfred K. Clark, Regimental Executive Oﬂficer,

4988
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137th Infantry, at the regimental command post (R13), where
accused arrived under military police escort (RlL).. During the
interim between 11 Septemer and 30 October 194 accused's company
was in action with the enemy (RS,11).

5. Charge II and Specification: The evidence, as follows,
was undisputed:

On 30 October 1944, at Alincourt, lieutenant Colonel
Clark, above described, ordered accused orally and by way of confirm-
ation in writing to report to his commanding officer, Company I,
137th Infantry, without delay (R13-14; "Gov." Ex.B). There was no
enemy actlion at that time., Accused refused to obey the order and
did not carry it out (Rl4).

6. After his rights were explained to him, accused elected
to make an unsworn statement through his counsel (R15). Defense
counsel asserted that in the confusion incident to the crossing of
the Moselle River, accused jumped into one of the last assault boats
to leave the shore and

"about midway in the stream, the artillery
which had been falling heavily about, punc-
tured the boat in several places so that it
capsized and all the men were thrown into the
river. Some swam to the east bank, some to
the west bank, and those who could not swim,
drowned"”,

Accused reached the side from which he had originally set out, was
treated at the medical aid station and was returning to the river
when enexmy artillery forced him to lose control of himself. He did
not return to the river, but wandered about from one military in-
stallation to another,

ngetting food wherever he could. He at
no time travelled a great distance from
the vicinity of the river",

although he was, during this period, in the vicinity of the city of
Nancy. Eventually accused turned himself in and was returned to his
organization (R15-16).

7. As regards Charge I and Specification, it has been held
by the Board of Review that the commission of the offense charged is
proved by estzblishing the existence of these four elements: %l)
that accused absented himself from his organization without proper
leave; (2) that the organization was under orders or anticipated
orders involving hazardous duty; (3) that accused received actual

, 1988
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notice of such orders; and (4) that at the time he absented himself
without leave accused entertalned the specific intent to avoid hazar-
dous duty (Ca ETO 2432, Durie; CM ETO 2473, Cantwell; C¥ ETO 2481,
llewton). The Board of Review is of the opinion that the evidence is
legally sufficient to support the findings of the court (C¥ ETO 5293,
killen, CM ETO 4743, Gotschall).

As regards Charge II and Specification, the evidence was
not disputed that accused committed the offense charged at the time
and place end in the manner alleged. The court's findings of guilty
were fully warranted.

8. The charge sheet shows that accused is 23 years of age
and was inducted 25 October 1943. No prior service is shown,

9. The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence,

10. The designation of United States Disciplinary Barracks,
fort Leavenworth, Kansas, as the place of confinement should be changed

to the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York (& 42; Cir.210, D, 14 Sep 1943, sec.VI, as amended),

‘ . +
m /Kﬂ/ Judge Advocate
%?udg: Advocate

. Ve
‘ Z . m@ AJudge Advocate
7
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1
lst Ind, (3 )

Yiar Department, Iranch Office of The Judge Advocige General with
the Zuropean Theater of Operations. 13 41118 T0: Command-

ing General, 35th Infantry Division, APC 35, U.S. Army.

1. In the case of Frivate IDVARD L. FULTCH (38522125),
Company I, 137th Infantry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty and the
seritence, vhich holding is hereby approved. Under the provisions
of Article of ilar 503, you now have authority to order execution
of the sertence,

2. Pursuant to the provisions of Circular 210, ijar Depart-
ment, 14 September 1943, section VI, as amended, the place of
confinerent should be changed to the Zastern Brench, United States
Disciplinary Barracks, Greenhaven, ilew York, This may be done in
the published court-martial order.

_ 3. Then copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement. The file number of the record in this office is
Cll ETC 4938, Tor convenience of reference please place that number

pkets at the end of the order: (Cul ETO 4938).

. ' ‘
-/ /// /:’a/é"(';«/
- ' J

L. C. LcREEIL,
Brigadier General, United States Army,
assistant Judge Advocate General.

CONFIDENTIAL
-
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Branch Office of The Judge Advocate General
with the
Zuropean Theater of Operations
APO 887
BOARD OF REVISY NO. 1 1 5DEC 1944
CM ETO 4993
UNITED STATES } 36TH INFANTRY DIVISION
)
Ve ) Tricl by GCU, convened at HeaGquarters
) 26th Infentry Division, APO 36, U.S.
Private WILEY K=Y ) irmy, (France), 10 November l9hh, Sen-
(7009540}, Cannon Company, ) tence: Dishonorable discharge, total
142d Infantry ) forfeitures and confinement at hard
) labor for ten years. Federal Reforma-
) tory, Chillicothe, Ohio

HOLDIhu by BIARD OF REVIET KO. 1
RITER, SARGINT and STIVILS, Ludge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Heview.

2. Accused was tried upon the following Charge and Specifi-
cation:

CHARGE: Violation of the 92d .article of War.

Specification: In that Private JILEY (NLI) KEY,
Cannon Company, 1424 Infantry, AFG 36, U. S.
Army did, near TENDCH, FRANCE, om or about 26
October 1944, with malice aforethought, will-
fully, deliberately, feloniously, unlawfully,
and with premeditation kill one Private DRALPH
F. FIRGUSON, Headquarters Battery, 132nd Field
artillery Fattalion, a human being by shooting
him in the sbdomen with a pistol, U. S.
Caliber 45,

He pleaded not guilty, and was found guilty of the Specification,
exc:pt the words "with malice aforethought, willfully, deliberately,

and vith premeditation", and not guilty of the Charge but guilty
of a violation of the 93rd Article of War. HNo evidence of pre-—

-1- 4993
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vious convictions was introduced, He was sentenced to be
dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard
labor, at such place as the reviewing authority may direct,
for ten years. The reviewing.authority approved the sentence,
designated the Federal Reformatory, Chillicothe, Chio, as the
place of confinement, and forwarded the record of trial for
action pursuant to Article of War 50%.

3. -The evidence for the prosecution showed clearly that
accused shot the deceased in the abdomen with a pistol at the
time and place alleged, that the deceased died as a result of
such shooting and that the act was without justification.

4. After being advised of his rights, accused elected to
be sworn and to testify in his own behalf, His testimony, not
disputed by any of the prosecution's evidence, disclosed that
at the time of the shooting he was extremely drunk, as was also
his victim, that he had never rad any trouble with deceased,

nor any reason to shoot him and did not remember doing so (R23-26).

5. By the words excepted in its findings, the court found

that accused, at the time and place described in the Specification,

did "feloniously, unlawfully" kill the deceased. The proper
allegation for voluntary manslaughter contains alsoc the word

rwillfully" (See MCi, 1928, Form 88, App.4, p.249). The sentence

of ten years' confinement imposed by the court indicates that it
intended to find accused guilty of voluntary manslaughter, as

such period is the maximum authorized for that offense (MCM, 1928,

par.lO/.pg, p099) .

Title 18, United States Code Annotated, section 556,
page 14, 1943 Cumulative Pocket Part, contains the following:

"No indictment found and presented by
a grand jury in any district or other
court of the United States shall be
deemed insufficient, nor shall the
trial, judgment, or other proceeding
thereon be affected by reason of any
defect or imperfection in matter of
form only, which shall not tend to
the prejudice of the defendant % # #1,

The. foregoing is one of the civil law counterparts of the 37th
Article of War (Ci ETO 3740, Sanders et al).

It is the general rule that it is not necessary to
charge that an offense was committed willfully, unless the

.,
CONFIDENTIAL
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statute defining the same makes willfulness an element thereof
(Howenstine v. United States (CCA Cal.1920), 263 Fed. 1). And while
it is the general rule that the term "willfully" cannot be
omitted from an indictment when the term is part of the statutory
definition of the offense, where the facts alleged necessarily
import willfulness, failure to use the word is not fatal to the
indictment (Rumely v. United States (CCA N.Y. 1923), 293 Fed. 532,
certiorari denied (1924) 44 Sup.Ct. 38, 263 U.S. 713, 68 L.Ed. 520;
Howenstine v. United States (CCA Cal. 1920), 263 Fed.l). Words
which import an exercise of the will, such as "feloniously" and
funlawfully", will supply the place of the word "willfully" in an
indictment (Howenstine v. United States (CCA Cal. 1920), 263 Fed.
1; Hensberg v. United States (CCA Mo. 1923), 288 Fed. 370). Under
state statutes the word "feloniously" alone is regarded as suffi-
cient to express a felonious intent and must generally be employed
(31 CJ, sec.249, p.700, and cases there cited; Edwards v. State,
25 Ark. L44; People v. Thomas (Cal. App.), 208 Pac. 343; Hocker w.
Commonwealth, 111 SW 676, 33 Ky. L. 944). In accordance with

the foregoing authorities, the Board of Review 1s of the opinion
that the findings of the court, especially when considered in
connection with its sentence, sufficiently describe the offense of
voluntary manslaughter and that no substantial right of accused
has been injuriously prejudiced by the omission therefrom of the
word "willfully",

6. The evidence shows that accused was drunk but sufficient--
1y undersﬁfod the consequences of his act to inquire, soon after the
shooting;?an officer who accompanied him to the hospital for a
?100? test, "Is that the place they carried the kid I just shot!

Rl4).

"Manslaughter is defined to be the
ublawful and felonious killing of
another, without malice aforethought,
either express or implied and is either
voluntary or involuntary homicide,
depending upon the fact whether there
was an intention to kill or not® (1
Wharton's Criminal Law, 12th Ed.,
sec.422, pp.637-640).

"Manslaughter is distinguished from
.murder by the absence of deliberation
and malice aforethought® (Ibid., '
sec.423, p.640).

"Deadly weapon used by accused, the

provocation must have been very great

in order to reduce the crime in a

homicide to that of ¥oluntary man-

slaughter. Mere use of a deadly

weapon does not of itself raise a ' 4993
presumption of malice on the part

of the accused; but where such a
. UUNi;EENliAL N
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weapon is used in a manner likely

to, and does, cause death, the
law presumes malice from the act®

(Ibid., sec.426, pp.652-655).

The testimony of accused showed he was exceedingly drunk at
the time @f the shooting. The determination of the question
‘whether his drunkenness fell short.of that sufficient to '
affect mental capacity to entertain the necessary intent was
the peculiar prerogative of the court, which question it
resolved against accused (CM ETO 3937, Bigrow, and cases
therein cited). The Board of Review is of the opinion that .
the evidence is legally sufficient to support the flndlngs '
of ty of voluntary manslaughter, which offense is included
in murder (MCM, 1928, par,l,8a, p.162; CM ETO 3937, Bigrow; . -
CM ETO 3957, Barnecloj CM 165268 (1925), Dig. Ops. JAG, 1912-
1540, sec.h50225, Pe 310)

7. The charge sheet shows that accused is 25 years of age
and enlisted 19 January 1940 in the Army of the United States
for a period of three years, His period of service is governed
by the Service Extention Act of 1941,

8. The court was legally constituted and had jurisdiction of
the person and offense. No errors injuriously affecting the
substantial rights of accused were cormitted during the trial. The
Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and sentence.

9. Confinement in a penitentiary is authorized upon a
conviction of voluntary manslaughter by Article of War 42 and
section 275, Federal Criminal Code (18 USCA 454). However, as
prisoners under 31 years of.age and with sentences of not more
than ten years will.be confined in a Federal correctional institu~
tion or reformatory, the designation.of the Federal Reformatory,
Chillicothe, Ohio3 is proper (Cir.229, WD, 8 June 1944, sec.II,

pars.1a(l) and 3a). 4/
W Judge Advo cate
%‘ZI 3 /@ngge Advocate

C%ﬂ/ Ve 672};«4 L@uc@e Advocate -
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lst Ind,

War Department, Branch Office of The Judge Advocate General with
the Buropean Theater of Operations. 1 5DEC 1944 TO. Command=
ing General, 36th Infantry Division, APO 36,

1. In the case of Private WILEY KEY {7009540), Cannon
Company, li2d Infantry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is
legally sufficient to support the’ findings of guilty and the
sentence, which holding is hereby approved., Under the pro-
visions of Article of War 503, you now have authority to order
execution of the sentence.

2. When copies of the published order are forwarded tc
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this
office is CM ETO 4993. For convenience of reference please
plac; that number in brackets at the end of the order: (CM ETO
4993).

* >
Brigadier General, United States Army
Assistant Judge Advocate General.

4993
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Branch Office of The Juige Advocate General

with the
European Theater of Operations
APO 887
BOARD OF REVIEW MO, 2 14 MAR 1945
QL EIO 4995
UNITED STATES ; 36TH INFANTRY DIVISION
Ve ) Trial by GCM, convened at APO 3§,
) UsSe Army, 6 November 1944. Sentence:
) Dishonorable discharge (suspended), total
Private First Class ALBERT ) forfeitures and confinement at hard labor
L. VINSON (34,608749), Com= )  for 20 years. Loire Disciplinary Train-
pany I, 143rd Infantry ) ing Center, Le Mans, France.

OPINION by BOARD COF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined in the Branch Office of The Judge Advocate General
with the European Theater of Operations and there found legally in-

sufficient to support the findings in part. The record of trial has
now been examined by the Board of Review and the Board submits this,
its ogrinion, to the Assistant Judge Advocate General in charge of
said Sranch Office. ‘

2. The accused was tried upon the following Charge and Specifi-
cationt

CHARGE: Violation of the 75th Article of War.

Specification: In that Private First Class Albert
L, Vinson, Company I, 143rd Infantry, being
present with his company while it was engaged
with the enemy, did, in the vicinity of
Xamontarupt, France, on or about 30 September
1944, shamefully abandon the said company and
seek gafety in the rear.

He pleaded not guilty and, two-thirds of the members of the court
present when the vote was taken concurring, was found guilty ot 4;?9 5

-l-
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Charge and Specificatien., No evidence of previous convictions
was introduced. Feur-fifths of the members of the court

present when the vote was taken concurring, he was sentenced to
be dishonorably discharged the service, to forfiet all pay and
allewances due or to become due, and to be confined at hard labor,
at such place as the reviewing authority may direct, for fifty
Yyears, e reviewing authority approved the sentence but reduced
the peried of confinement to twenty years, suspended the dishon-
orable discharge until the soldier's release from confinement and
designated the Seine Disciplinary Training Center (Paris, France)
as the place of confinemeni

The preceedings were published in General Ceurt-Martial
Orders Number 123, Headquarters 36th Infantry Divisien, APO 36,
UsSe Army, 9 Hovember 194k.

5¢ The enly witness for the prosecutiom, Firat Lieutenant
Raymond B, Bernberg, testified that on 30 September 194k, Company
1, 143rd I-nfant.ry, was located in the viecinity of Xamontarupt,
Franze and was tactically befors and engaged with the enemy; that
he was personnel officer of this organization, having been
duly designated by competent authority, and as such he was
offieial custodian of the morning reports of the 1l43rd Infantry,
He identified an extract copy of the "actual® morning reperts
of this company for the 4th, 23rd and 25th of October 1944, which.
instrument, WD AGO Ferm L4, bearing the signature of witness,
was received in evidence, without objection of the defense, as
Progecution's Exhibit 1 (36,7; Pros.Ex.I). The following entries
appesar thereon:t

#j, October 1944. Vinson, Albert L, Pfe
34608749, Fr. Dy to MIA as of 30 Sep/i4

23 October 194k, Vinson, Albert L, Pfe
34608749, Fr. MIA to AWOL as of 30 Sep/ik

25 Octeber 1944k. Vinson, Albert L., Pfe
24608749, Fr AWOL to Abs in conf 36th Inf
Div Stockade ae of 24 Oct/LA",

The defense counsel declined to cross-examine (R7).

L. Accused elected to remain silent (R7). A psychiatrie
report of examinatien by Major (then Captain) Walter L, Ford,
Modical Corps, Division Psychiatrist (Def.Ex.A) made 3 November
194k, was received in evidence without objectien, which contains the
follewing statement?

*On examination, 3 November 1944, 1 found
the fellowing?

'This seldier jeined the division on Dec. 23,
1943. During the fighting on the Rapide he 4995
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had to go to the aid station for 2 dsys because
of his nerves. He was in the CIs /fcas

company for a few days with exhaustion during
the fighting around Velletri. He made the
invasion of §. France and got along fairly well
until the latter part of Sept. He tells that
he then became very nervous and went A.W.0.L.
He has a mental age of 10 yrs. (Kent Emergency
test). In my opinion he is suffering from:

# # * nsychoneurosis, anxiety, mild— This is
an emotional condition which meakes it difficult
for this soldier to control his behavior in
combat'* (R7; Def.Ex.A),

5., 7The gravamen of accused's offense was contained in the
following, “that he, being present with hls company while it was
engaged with the enemy, did, ¥ ¥ * on or about 30 September 194,
shamefully abandon the said company and seek safety in the rear",

.n violation of Article of War 75. The only evidence of the tactical
situation of the company is found in the answers of two questions
by the sole witness for the prosecution. -

"Qe ILt, Bernberg, on or about 30_September 1944
was Company I of the 143rd Infantry engaged
with the enemy?

A, They were.

Q. Was the 143rd Infantry tactically before the
enemy on or about the 30th of September?
A. They were",

These questions were objectionable because they were leading

and, because they incorporated a conclusion which called for

an opinion (MCM, 1928, 112h, p.111). His answers left

entirely to speculation, the details, circumstances and other
essential facts, from which the court could reasonably form

its own conclusion of the tactical situation, a question for its
sole determination. The evidence fails to prove the duty

of the accused, that he neglected to perform his work, that

he was with his company, that he shamefully abandoned his organi-
zation, that he sought safety in the rcar or any overt act

or acts of a specific form of misbehavior before the enemy. The
testimony of the only witness at the trial fails to identify
accused or to indicate his rank, organization, relatlon to his
organization or duty status. The highly important fact that
accused was present with his company while dt was engaged with the
enemy and that he did shamefully abandon the said company and
seek safety in the rear 1s absent from the evidence.

Since there is no evidence in the record of trial
shewing where the accused was at the time he was alleged to
have shamefully abandoned his company and sought safety in the 4 995

e



(42)

rear, and since it was not proved that the accused was present
with his company while it was engaged with the enemy, and did
seek safety in the rear, the finding of guilty of a violation
of Article of War 75 carmnot be sustained.

6. The allegation that accused, being present with his
company while it was engaged with the enemy, shamefully abandoned
the company and sought safety in the rear necessarily implies
that accused absented himself from his company without leave. In
such a case absence without leave under Article of War 61 may be
a lesser included offense of an alleged violation of Article of
War 75 (G ETO 5114, Acers; CM ETO 4564, Moods).

The only evidence introduced to prove accused absented
himself from his company without leave was the extract copy
of the morning report of Company I, 143rd Infantry (Pros.Ex.1)
signed by the personnel officer. ﬁe identified it as a true
extract copy of the actual morning reports and testified that
he was designated by competent authority as their official custodian:
(R6). The personnel officer is authorized to authenticate such
extracts 3nd they were rroperly received in evidence (cu ETO 5437,
Rosepberg/. The entries were relevant and material and proved his ab=
sence without leave on 30 September 1944. The Specification in the instant
case does not allege a continuing absence as in CM ETO 4691 Kporr
where the Specification alleged that accused "did run away from his
company ¥ # ¥ and did not return thereto". The principle of the
Kporr case, therefore does not apply, and this accused can be held
for absence without leave for only one day. Ihe Board of Review
is of the opinion that the record of trial is legally sufficient
to sustain a finding of guilty of the lesser included offense of
absence without leave on 30 September 1944 in violation of Article
of War 61, and legally sufficient to support the sentence,

7. The charge sheet shows that accused is 19 years of age.
He was inducted without prior service, at Camp Croft, South
Carolina, 9 March 1943.

8. The court was legally constituted. Except as noted above,
no errors injuriously affecting the substantial rights of accused
were committed during the trial. For the reasons herein stated,
the Board of Review is of the opinion that the record is legally
insufficient to support the finding of guilty of violation of
Article of War 75, but legally sufficient to support a finding
that accused sbsented himself without proper leave from his organization
on 30 September 1944 in violation of Article of War 61 and legally suf-
ficient to support the sentence.,

-l‘,-

4995



9. Confinement in a disciplinary Training center is proper
for the offense of absence without leave (AW 42; CM ETO 2432,
Durie; CM ETO 2481, Newtop). However, the Seine Disciplinary
Training Center, Paris, France, as designated in the action, is
no longer authorized. The correct place of confinement is the
Loire Disciplinary Training Center, Le Mans, France (Ltr., Hq,
European Theater of Operations, AW 252, Op TPM, 19 Dec. 1944,

par., 3)0 ’

e N -
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W Judge Advocate
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1st Ind,

War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. 9 APR]SQ&) "~ 702 Command-
ing General, European Theater of Operations, AFO 887, U.S. Army,

1. Herewith transmitted for your action under Article of
War 50% as amended by the Act of 20 August 1937 (50 Stat. 724;
10 USC 1522) and as further amended by the Act of 1 August 1942
(56 Stat. 732; 10 USC 1522), is the record of trial in the case
of Private First Class ALBERT L. VINSON (34608749), Company I,
143rd Infantry.

2, I concur in the opinion of the Board of Review and, for

the reasons stated therein, rccommend that the findings of guilty

of the Charge and Specification, except so much thersof as involves
findings of guilty of absence without leave on September 30, 1944,
in violation of Article of VWar 61, be vacated, and that all rights,
privileges and property of which he has been deprived by virtue of
that portion of the findings, viz$ conviction of misbehavior before
the enemy in violation of Article of War 75, so vacated, be restored,

3. The legal insufficiency of the record to support the
findings, except so much thereof as involves absence without leave,
was apparently due to the failure of the prosecution to produce the
necessary testimony rather than the unavailability of such evidence,
A few appropriately worded questions by the trial judge advocate
with reference to the tactical situation, the extent of enemy fire,
the location of accused's organization in relation to the enemy
and the conduct of the accused, directed to a witness who had
knowledge thereof, would very probably have elicited enough
evidence to support the court's findings. As there is now no way
to remedy the defect in the record, the action taken by the Board
of Review and myself is necessary.

Le In view of the reduction in the grade of the offense
and the proven offense of absence without leave for one day only,
the term of confinement should be reduced to a term appropriate
to that offense. The Loire Disciplinary Training Center, Le Mans,
France, should be designated as the place of confinement.

5. Inclosed is a form of action designated to carry into
effect the recommendation hereinbefore made. Also enclosed is

=]~
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a draft GCMO for use in promulgating the proposed action. Please
return the record of trial with required copies of GCMO,

Brigadier General, United States Army,
Assistant Judge Advocate General.

3 Incl:
Incl. 1 - Record of Trial
Incl, 2 - Form of action
Incl. 3 - Draft GCMO

(Findings disapproved in part in accordance with recommendation
of Assistant Judge Advocate General, GCMD 118, ETO, 15 Apr 1945)

4995
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Branch Office of The Judge Advocate General
with the |
European Theater of Operations

| 887

BOARD OFREVIEW NO. ,11 o 15 DEC 1944
Ci ETO 5004 |

UNITED STATES) 36TH INFANTRY DIVISION

)

: )
v, ) Trial by GCM, convened at Headquar—
' T ‘ ; ters 36 Infantry Division,. APO 36, -
Private STANLEY A. SCHECK ‘
(11007882), Company K, )
141st Infantry )
‘ )
)
)

s

U.S. Army, 13 November 1944. _
Sentence: Dishonorable Bischarge,
‘total forfeitures and confinement
at hard labor for life. Eastern
Branch, United States Disciplinary
Barracks, Greenhaven, New York.

HOLDING by BOARD OF REVIEJ NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Speci-
fication:

CHARGE: Violation of the 75th Article of War,
Specification: In that Private Stanley A. Scheck,
Company K, 141st Infantry, did, in the vicinity
of Xamonrupt, France, on or about 7 November 1944,
misbehave himself before the enemy by refusing
to return to duty with his company which was
then engaged with the eneny.

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was. taken concurring, was found
guilty of the Charge and Specification. No evidence of previous
convictions was introduced. Three-fourths of the members of the
court present at the time the vote was taken concurring, he was
sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to become due, and to be confined

_ 5004
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at hard labor, at such place as the reviewing”authority may
direct, for the term of his natural life. The reviewing
_authority approved the sentence, designated. the Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New

York, as the place of confinement, and forwarded the reccord
of trial for action pursuant to Article of War 50%.

3. The evidence for the prosecution conslsted solely of
the testimony of Captain Gregory A. Comnes, Commanding Officer
‘of the Service Company, 141st Infantry. He testified that on
7 November 1944, the l4lst Infantry was tactically before the
enemy; the lst and 2nd battalions were on the line and the 3rd
in regimental reserve. The Servige Company, located near
Xamontarupt, France, was serving the fighting troops of the
regiment at the time., Witness was in charge of kitchen trains
and rear trains of the regiment and of returning men to duty
-(R6).. Accused was one of a group of seven men returned by
: div131on military policemen to witness' installation.” On 7
November Captain Comnes gave the following order to the group.'

“You will be outfitted here and you
?il% return to your organization“
R7).

' Neithervaccused nor anw other member of the 'group returned-to his
-organization, - One member of the group stepped forward and told
 witness he was not going forward because he was not an infantryman
but a chemlcal mortar man. Witness thereupon sald dlrectly to the
whole groups.” .
' " Many’ of you men going forward to your
' .organization step over here, ¥ # #
X asked them to step forward and come
over here to one side" (R7,8)

whereupon the entire group "instead of stepping forward took a
step backward", Witness interpreted this action as meanlng that
they refused to go (R7-8) s

4. After he was advised of his rights, accused elected to
‘remain silent, The defense introduced no evidence (R8).

5, The evidenee'showsva deliberate refusal by accused at

the time and place alleged to return to his organization as
- ordered. The testimony in the case fails to show accused's name,
rank or organization. However, his pleas to the general issue
admitted his identity (Winthrop's Military Law and Precedents -
Reprint, p.276; Cf: MCM, 1928, par.6La, p.51), and the charge
sheet, which is part of the record of trial and may be considered
upon appellate review (CM ETO 1704, Renfrow, and authorities
therein cited), together with the statement in the record .
describing accused at the opening of the trial (R3), supplied the
deficiencies, showing that hlS organization at the relevant time

500 4
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was Company K, 1l41st Infantry. The testimony showed that the
entire regiment, inferentially including Company K, was

engaged with the enemy at the time. It thus aprears that
accused's refusal to return to his srganization from the
regimental service company which was in support thereof con-
stituted misbehavior before the enemy as alleged in violation

of Article of War 75 (Ci ETO 3828, Carpenter; CM BTO 4820, Skovan,
and authorities therein cited).

6. (a) The record shows (R2) that the trial took place
at 11:25 am on the day after the charges were served on accused
and only six days after the commission of the offense., Neither
accused nor his counsel made any objection to trial at this time.
In the absence of indication that any of accused's substantial
rights were .rejudiced, the irregularity may .e regarded as
harmless (Ci ETO 5179, Hamlin; CM ETO 4004, Best, and authorities
therein cited; CM ETO 3937, Bigrow).

(b) First Lieutenant Raymond I, Bernberg, Personnel
Cfficer of the 143rd Infantry who subscribed the affidavit to the
Charge and Specification, was appointed and sat as a member of the
court (R2), His act was purely administrative and his presence
on the court may not be regarded as having injuriously affected
accused's substantial rights (Cf: CM ETO 4004, Best).

7. Although the Board of Review is constrained to hold that
the record of trial is techn.cally legally sufficient to support
the findings of guilty and the sentence, it is noted that the
record is far from satisfactory in content and completeness., Its
deficiencies in these respects are particularly deplorable in view
of the gravity of accused's dereliction, for which the court saw
fit to senterce him to life imprisommrent. The testimony of the
only witness at the trial fails to identify accused in any respect
or to indicate his rank, organization, relation to his organization,
or duty status. The highly important fact that accused was himself
before the enemy is left to be inferred from evidence of his
presence with a unit which was "serving® the remainder of the regi-
ment on the line. Likewise, the highly important fact that his
company was then engaged with the enemy as alleged, is not adverted
to but left entirely to inference from the evidence that the
regiment as a whole was so engaged. There is no evidence in the
record as to accused's physical and mental condition or as to
possible reasons for his refusal to go forward to his organization.

The defense asked no questionsof the one witness and introduced no
evidence. A soldier accused of the very serious offense of mis-
behavior before the enemy is entitled to have «11 the available
evidence for and against him duly presented to the court so that
it may impose a just sentence and so that appropriate authorities
will be furnished a basis for the exercise of clemency, if war-
ranted. It is hoped that more. serious attention will be accorded
these matters in the future, '

~
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8. The charge sheet shows that accused is 25 years of age
and states that he was inducted at Boston, liassachusetts, 29
sugust 1940, (His service neriod is governed by the Service
Ixtension Act of 1941). No prior service is shown.

9. The court was legally constituted and had jurisdiction
of the person and offense. No errors injuriously affecting the
substantial rights of asccused were cormitted during the trial.
The Ecard of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and
the sentence,

10. The penalty for misbehavior before the enemy is death
or such other punishment as the court-martial may direct (AW 75).
The designation of the Zastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement is
authorized (A7 42; Cir.210, WD, 14 Sep 1943, sec.VI, as amended).

/ /,.‘
? - -
////"J 4«--'1/’«4! S Judge Advocate
/

dge Advocate
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1st Il'ld.o

War Department, Branch Office of The Judge Advocate General with the

buropean Theater of Opsrations. 15DEC T0: Commanding
General, 36th Infantry Division, APO ;%, U,ggqémgy.

1, In the case of Private STANLEY A. SCHECK (11007882),
Company K, 1l4lst Infantry, attention is invited to.the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence,
which holding is hereby approved. Under the provisions of Article
of War 50%, -you now have authority to order execution of the sentence.

2. Particular attention is invited to the comments of the
Board in paragraph 7 of its holding with regard to the unsatisfactory
state of the record of trial herein. I concur in said comments
and urge that serious attention be given to the matters therein
mentioned to the end that records of trial, particularly in capital
cases, be made as complete as practicable.

3. ‘hen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record inm this office is CM ETO
5004. For convenience of reference please place that number in. '
brackets at the end of the order: (CM ITO 5004).

, ~E. C. McNEIL,
Brigadier General, United States Army
Assistant Judge Advocate General

5004
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Braneh Office of The Judge Advocate General

with the

Buropean Theater of Operations

BOARD OF REVIEY NO. 1
CM ETO 5009
UNITED STATES

Ve

Privates EDWARD W, SLEDGE
(34229579} and JOIN L.
SAKNDERS (38423561), both
of 570th Ordnance Ammmi-
tion Company

)
s
|
z
|

AP0 887

%0 JAN1345

NCRMANDY BASE SECTION, COITTUNICATIONS
Z0NE, EUROPEAN THEATER OF CPERATICNS

Trisl by GCl, convened at Cherbourg,
Manche, Normandy, France, 3 October
1944, Sentence as to each accused:
Dishonorable discharge, total for-
feitures and confinement at hard
labor for life. United States '
Penitentiary, Levwisburg, Pennsylvenia.

HOLDING by BOARD CF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldiers named above has
been examined by the Board of Review.

2. Accused were tried jointly upon the following Charge and Speci-

fication:

CHARGE: Violation of the 92nd Article of War.

Specification: 1In that Private John L. Sanders and
Private Edward W. Sledge, both of the 570th
Ordnence Amrunition Company, did, at or near
Le Valdecie, France, on or about 1 August 1944,
acting jointly and in pursuance of a common
intent, forcibly and felonicusly, against her
will have carnal knowledge of lirs. Jeanne
Renaud, a French woman.

Each accused pleaded not guilty and, all members of the court present at
the time the votes were taken concurring, each accused was found gullty

of the Charge and Specification.
of accused Sledge was introduced.

No evidence of previous convictions
Evidence was introduced of one
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previous conviction by special court-martial of accused Sanders for dis-
obedience of a lawful order of a noncormissioned officer in violation of
Article of War 65. All members of the court present at the time the
votes were taken concurring, each accvsed was sentenced to be hanged by
the neclk until dead. The reviewing authority, the Commanding Officer,
Normandy Base Section, Communications Zone, European Theater of Operstions,
approved each of the sentences and forwarded the record of trial for action
under Article of Tar 43, with the recommendation that, since the convie-
tions depended solely upon the testimony of the women against that of
accused and since there was no evidence of actual physical violence, the
sentences be commuted to life imprisonment. The confirming authority,

the Commanding General, European Theater of Operations, confirmed the
sentence as to each accuged but, owing to special circumstances in the
case and the recommendation of the convening authority, comruted the
sentence as to each accused to dishonorable discharge from the service,
forfeiture of all pay and allowances due or to become due, and confine-
ment at hard labor for the term of his natural life, designated the

United States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement, and withheld the order directing execution of the sentences
pursuant to Article of War 50%.

3. The followlng evidence was presented by the prosecution:

Between 1400 and 1500 hours (P10} on 1 August 1944, First
Lieutenant Douglas R. O'Hair, commanding officer of 570th Ordrance
Ammmnition Company, left his organization's bivouac area in the vicinity
of Bricquebec, France, to go by jeep to the finance office for the pay-
roll (R7,12). He was accompanied by a driver and his charge of quarters,
Staff Sergeant Edwerd T. Washington (27,11-12). After they had pro-
ceeded about a mile (R12) they met both accused carrying arms (F9) and
Private James R. Rascoe, all menbers of the 570th Crdnance Ammunition
Company. O'Hair asked the men what they were doing out of camp and
ordered them to return and report to First Lieutenant Gerrit L. Keane,
one of his company officers, who was directing the bivouac area (R7-8,
10). O'Hair saw them start towards camp (R9) and continued on his
errand (R7).

At about 1600 hours accused arrived at the home of lMadame
Jeanne Renaud in Le Valdecie, France (R19), a distance of six to ten
miles from the place where they were ordered by O'Hair to return te
camp (R8-9). They were arred with rifles (R19,20). She was aloue
and refused their request for cider. When they asked for water, she
"gave them the bucket, they helped themselves at the door®™. She
. described thelr subsequent conduct as follows:

1At that moment the tallest, the worst came into

the house asking me if there was any mademoiselles.
I replied; 'No, there is none'. They asked me

how many kilometers-to Cherbourg, I replied saying

5009
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twenty-eight. At that moment they offered me
ten francs which I refused, at that moment they
pushed me in the house. The tallest closed the
door. The tallest handed his rifle to his com-
rade. He took me by the waist and threw me on
the bed. They put me on the bed and made use
of me,-both of them" (R19).

She identified the "tallest™ as Sanders, who first had sexual intercourse
with her while Sledge pointed the rifle at her mouth (P20). She took
the ten francs "under the fear" and did not resist Sanders because she
was afraid of the rifle (R21). Sledge then "did the same thing and
then he took off my panties" (R20). She tried to scream "but they
blocked my mouth with their hands". The "big one' (Sanders) had

sexual relations with her twice and the "1little one" (Sledge) "once,

but # % % nevertheless he has been twice on top of me". Vhile each
accused was having intercourse with her the other "was on the side of
the bed with his rifle under my nose™ and "he had, all tre time, the
rifle under the nose" (P23). M"After that they buttoned up their
trousers"” which were umbuttoned before and "the little one" (Sledge)
made her sit on a chair. Both accused went outside. She closed the
door and went outside where "the tallest", holding his rifle in a

"port arms" position, said, "'Come here, come here'"., Ille then "sent
his comrade to get ahead of me and to give me ten francs"., At that
moment ™wo young fellows arrived and this is how I was liberated! (R20),
because both accused then "went across the fields running" after having
been at her house and in her yard "a good half hour" (R22). The "young
fellows" referred to were neighbors who lived not far away (R23).

Around 1630 or 1700 hours Privates Freeman Sanders and Allen
V. Pennix, both of the 570th Ordnance Ammurition Company, left their
bivouac area in a truck to get water. At a place sbout five or six
niles from the area they met both accused (R15,16,17) who were armed
with "a carbine or 03" (R17). Accused joined them and rode to the
vatering place and bacl: to camp where Freeran Sanders, who was driving,
"left them off a block before I got to the company" (E17), at which
time most of the corpany vere at mess (R18), which had commenced at
1€00 hours (P14).

When O'Hair and Vashington returned ta camp at about 1730
hours, accused and Rascoe had not returned (R7-2) and had not reported
to Keane (R10). Vashington made a check of the company area and
exaniscd the tents in which they slept without finding them (R12-13)
Boti: accused were seen later by First Cergeant Gerald T. Howell who
met them in the company area as they were comlng toward the mess hall
"to six otelock chow® (D14).

Later C'Hair recelved a report that a "ladame Renaud" claimed
to have been raped. She came to the camp and, after many "line-ups®
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were made in which they "mixed the men up in the company%, she positive-
1y identified both accused as the men concerned (R8,21). ~The evening
following the attack upon her by accused, she went to g doctor imder
whose care she remained at the time of the trial but would be "finished
this week", As to her condition, she steled, "It's alright now, sir,
but I have been hurt® (R20-21).

4. The following ~vidence was presented on behalf of the defense:

Sergeant Major Frank Bannister, 570th Ordnance Ammmition
Company, sew both accused "before supper™ the first day that they "moved
into the area™, but could not say whether it was one, two, or three
hours before supper and was not positive whether it was "the 3lst [gf
July/ or lst fof August/" (P2/-26). Staff Sergeant James Alonzo,
570th Ordnance Ammunition Compeny, saw both accused "and some more
fellows lying around™ in the new bivouac area on 1 August 1944 but was
uncertain whether it was in the midafternoon, late af‘ternoon, or early
afternoon (R26-27). Privete Jaclde Yoore, 570th Ordnance Ammmition
Company, was engaged in piltching tents and different detells with both
accused all day on 1 August 1944 and saw accused Sanders "between dinner
time and supper time quite often" (R28). During the afternoon Moore
left Sanders, who was in front of his tent reading, and went to another
tent where he read "Strange Fruit". VWhen Sergeant Washington came
around looking for Sledge and Sanders, Moore told him "to look in their
tent", He saw "both of them quite often that afternoon'" and between
five o'clock and five-thirty asked Sanders "wasn't he goirg for chow",
Sanders, who was then "layirg in the tent" and "was half asleep and half
avweke", answered, "No" (R28-3C,31).

After belrg advised of their rights, each accused elected to
make a sworn statement (R32-33).

Sanders testified that, on 1 August 1944, in the afternoon he
left the company area with Sledge and "Roscoe®™. They walked a mile or
two and were stopped by their company commander, Lieutenant G'Halr, who
told them they "better beat him back to the area®™. They turned around
and "doubled timed to the top of this hill" where they met the water.
truck, in which were Freeman Sanders and Pennix. They went along with
the truck to the water point and got back to the company area with the
truck at sbout four-thirty or quarter of five (R33-34), where he

"got in the tent with Private Jackie Moore,
I pitched tent with him, I told him don't
wake me up for supper because I wasn't
mmngry" (R34).

He saw Madame Renaud on one occasion near his "old bivouac area", but
did not see her on 1 August 194/ and never had intercourse with her (R35)
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Crosgs-examined by the prosecution, he stated that the move to
the new bivouac area was made on 31 July 1944 (R35). On the afternoon
of 1 August 1944 he was armed with a carbine. Sledge had a wespon, but
what kind he did not know. He was in Sledge's company all afternoon
until they returned to camp (R36). ,

Examined by the court, he gave the time of their leaving camp
as about two-thirty or three o'clock and the time they got back on the
water truck as about four-thirty to quarter of five (R36-37).

Sledge testified that they left their old bivouac ares for the
new one on 31 July 1944 (R37). On the afternoon of the day following
at sbout two-thirty or three o'clock he went for a walk with "Roscoe'
and Sanders. After going about two miles they were stopped by
Lieutenant O'Hair who "told us to report back on the double"., "Roscoe"
went on ahead of them, and when the water truck came along he and Sanders
went with it to the "water point" and arrived back at camp at four-thirty
or quarter to five (R38).

Cross-examined, he stated he was armed with a carbine that
afternoon and that it was "two or three o'clock" when they met Lieutenant
O'Hair (R40,43). The following questions and anewers are relevant:

"Q. The truck went down the paved road, didn't it?
A. Yes, sir,

Q. It went by the home where this woman lives?
A. No, sir, I don't even know where the place is.

Q. It went by your old bivouec area?
A, I don't lnow, sir, I don't know where it was.

Q. You know where you were camped before you
moved to this new place, don't you?
A. No, sir.

Q. You don't remember where you were camping
before?
A, No, sir.

Q. Do you remerber changing camps?

A. I remember when I left, I don't know where
the old bivouac area was now, because it
was along time after we moved,

Q. You remember when your outfit changed camps

about the lst of August?
A. Yes, sir.

-5
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Q. Aand when you left camp on that afternoon you
left from the new camp didn't you, you just
moved into this camp you went out?

A. Yes, sir.

Q. How long had you been at thle camp you went
out of?

A, We had been there all day, a day. ¥e had
been there from the time we moved there late
util the pext day.

Q. Now, you remember where your old canp was?
A, Nc, slr.

Q. You have no idea about that?
A. No, sir.

Q. So you don't know whether you went by your
0ld camp or not in the truck?
A. No, sir" (R40).

'He remembered he talked with "the men that investigated this case", but
did not tell them he never got in the truck. There was "a mistake
sonebody changed the atatement or something®. Handed "Pros.Ex.A" and
asked if that was the statement he made at the time this case was inves-
tigated, he replied, "No, sir, someone changed the statement® (R40).
Questioned further, he indicated that he made the mistske, giving the
following unintelligible explanation:

"I made a mistake because I told Defense Counsel,
the Captain there that the other statement from
the time Sergeant Pennix picked us up*,

and

"to0ld another, I made another statement and the
Defense Counsel and write a statement atout 1t
because I want to get it straight” (R41).

These questions and answers followed:

Q. During the whole time you and Sanders were

together?

A, Yes, sir, Private Sanders together.

Q. What time did you get back to camp?
A. It was pretiy late when we got back.

-6- 5009
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Q. How late?
A. Let's see, it was long about four-thirty
‘ or quarter to five.

Q. What were you doing all the time from the time
- you met the Lieutenant until sbout four-thirty
or quarter to five? ’
A, We caught the water truck and sbout the time '
was 80 messed up and none of us had a watch.
I'd say about that time but I Aon't know
' exactly.

Q. Were you on the water truck a couple hours?
A. Ve went back to camp and laid dom.

Q. I just asked if you were or the water truck
a couple of hours?

A. A pretty good while. I couldn't state
exactly when we got on and got off, sir."

He agreed that Lieutenant O'Hair told him to report to Lieutenant Keane,
but he did not report to him - "fe just didn't report * # #(R42-43).
On redirect examination, he stated that the truck picked him up about
three o'clock, that he did not have intercourse with Madame Rensud that
afternoon or any previous afternoon, that he had seen her before when
she was "watering the calves" at the old bivouac area, and that on

1 August 1944 he did not see her (R44L).

5. Rebuttal evidence, as follows, was then introduced by the
prosecution:

First Lieutenant William F. Redmon, Transportation Corps, Head-
quarters Normandy Base Section, appointed investigating officer in this
case, interviewed Sledge at the provost station tent called ®DTC Number 5%,
situated about eight miles from Cherbourg, and fully explained to him his
rights (R44). He showed him a copy of a statement he had previously
made, Sledge saild he remembered maldng it, but did not then read it,
and Redmon did not kmow whether he could read or not. Redmon identified
"Pros .Ex.A" as the copy referred to. It was offered in evidence, but
the defense's objectlon thereto was sustained and, at the request of the
defense, the law member stated regarding the statement and all reference
theretos

*It's going to be difficult to erase that
from the minds of the court. However, it
is ordered that they be stricken and not
considered by the court® (R45).

6. Pemnix was recalled by the court and further testified that he
first came in contact with accused when he

- -
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Tasw Sandere and Sledge and I told them the
company had moved out. They better get back
immedistely. I picked them up, went to get
water, filled my tank and came back. They
got off about a block before I got to the
company®.,

They remained with him from the time he picked them up in the "early
cfternoon® until he let them off the truck and they were M"at least an
hour and a half with met, The place where he picked them up was M"in
the vulley there when you go over to the dirt rocad" and "between five
and six miles" from camp (R46-47). It was also "betweer a mile and
a half and two miles from the old bivouac area down to the point I

picked them up'.
"Q.
A.
Q.
A.

He answered questions as follows:

They were going from your new bivouac area,
they were beyond the old bivouac area?
That's right, sir.

Do you remerber, now, what time you left the
camp to go after water?

No, sir, I don't. I know they were serving
chow when I went after water.

You mean noon chow or supper?

Supper. We took a move from our old area
that noon. We had dinner at our old area,
we had one meal in our new area.

Then yout. picked them up after supper, not
befcre supper?
Yes, sir, in other words the rest of the

boys were eating.

Then you went down the road and picked them

up?
Yes, sir,

As I understand it, Private Pennix, it's about
seven miles from your new bivouac area to the
water polnt?

Between five and six, eilr.

If they were eating supper when you left to

go aftar water how long do you think it would
take you to drive that five miles?

I'd say to drive a trailer, I'd say about a
half hour. See a whole loi of convoys are

on the road and they're ammunition trucks, see.
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Q. So the time you waited an hour and a half for
water and drove back another half hour 1t was
quite late when you had supper yourself,
wasn't 1t?

A, TYes, sir, and I didn't see Sanders no more
when I got back. Sergeant backed my trailer
up to supply, that's when I saw Sanders again.

Q. You picked these two soldiers up near your
old bivouac or far away?

A, It's near my bivouae. In other words when
I come out of the old bivousc you make a
turn to the left and a turn to the right and
go out that dirt road.

Q. They were near your old bivouac area?
A, Yes, sir® (R47-48).

7. Further evidence was then presented by the prosecution, by
the defense, and at the request of the court, as follows:

For the prosecution, Keane degscribed the manner in which Madame
Renaud picked out Sledgs, "Roscoe®, and Sanders from an inspection parade
of 15 to 25 men "lined up®, which took place five to seven days after
the alleged offense was committed (R48). Called by the court,"Roscoe"
testified he was walking with accused on 1 August 1944, left them for
a while, and did not ride in the water truck, He did not remember what
time it was when his company commander ordered them back to carmp.,
While he was in their company ™nothing took place" (R49-50).

For the defense, Howell stated that the water truck made two
trips on 1 August 1944 (R50), one early in the day and one "sometime
before supper In the late afternoon™. He met accused in the company
area at about 1800 hours (R51).

For the prosecution, Pennix could not fix the time definitely
when he got back with accused, saying, "I'm up there where it's a whole
lot of heat, I don't know. Anybody's liable to forgei®™. After being
shown a written statement which he had previously made regarding the
matter (R52), he fixed the time as 6:30 pi when he returned to camp,
was loading supplies, and again saw accused (R53).

8. The crime of rape is defined as the unlawful carmal knowledge
of a woman by force and without her consent. Any penetration, however
glight, of a woman's genitals 1s sufficient carnal knowledge, whether
emission occurs or not. Msre verbal protestations and a pretense of
resistance are not sufficient to show want of consent, and where a woman
fails to take such measures to frustrate the execution of a man's design
as she is able to, and are called for by the circumstances, the inference
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may be drawn that she did in fact consent (MCM, 1928, par.148bh, p.165).
But where the female ylelds through fear of death or great bodily harm,
there 1s constructive force and the consummated act is rape, even in the
absence of actual physical force and actual physical resistance (52 CJ,
sec.32, p.1024; 1 Wharton's Criminal Law, 12th Ed., sec.701, pp.942-943).
Madame Renaud positively identified both accused at the trial as the two
colored American soldiers who came to her house on the afternoon in
question and asked for cider. Her description of the rape committed
upon her person by each accused in turn while the other held a rifle to
her head discloses a pattern of conduct noted in other cases in which
rape succeeded almost immediastely en uninvited or unlawful entrance into
the home of the vietim (CM ETO 5363, Skinner, and authorities therein
cited; CM ETO 4234, Lasker and Harrell). The following langusge in

CM ETO 3933, Ferguson and Rorie (pp.10-11) governs the ingtant case:

"The evidence in this case presents a pattern
which has made its umwelcome appearance with
increasing frequency since the invasion of the
continent of Europe by American military forces
in cases wherein colored American soldiers are
charged with the heinous erime of rape of French
female citizens, Cases of this type show the
victim in an apparently passive, non-resistant
attitude at the time of the actual intercourse
or at least exhibiting only a minimm of re-
sistance. However, such non-inculpatory evi-
dence is but one small facet of the complete
evidentiary matrix, which cogently reveals that
the woman has been reduced to a state of submia-
slon by accused's threatening and menacing use
of firearms and other lethal weapons, has often
suffered personal violence and physical injury
and has been placed in fear of her life or
great bodily harm., Under such influences

she has submitted to intercourse (CM ETO 3141,
Whitfield; Ci ETO 370y, Mertin; CM ETO 3740,
Sanders et al; CHM ETO 3859, Watson and Wimberly;
CHM ETO 4017, Pemnyfeather; Cil ETO 4194, Scott)
Of such situation the Board of Review has
commented thus:

'It is apparent from the foregoing that

an accused may be gullty of accomplishing

rape by mere threats of bodily harm as
distinguished from rape by means of

actual force and violence. In each

instance the offense must be consunmated
without the voluntary consent of the
victim.  Rape accomplished through force =~
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and violence ordinarily requires proof that
the victim exercised all of her powers of
resistance, consistent with the surrounding
circumstances. Such offensge assumes that
the victim does resist and her opposition

is overcome by physical force of her assail-
ant, Rape accomplished by threats of
bodily harm assumes that she dces not resist
but upon the contrary that she is prevented
from doing so through fear caused by the
assailant's threats to inflict upon her
great bodily harm (People v. Battilans,
---Cal.App. (2nd) ---, 128 Pac.(2nd) 923)
(Cl ETO 3740, Sanders et al)'".

In this instance it was not material that the victim's physician
did not testlfy regarding hls examination of her genitals following the
alleged attack (CHM ETO 4661, Ducote, and authorities therein cited).

The evidence Indicates that on 1 August 1944 at 3:00 pm at the
latest accused were about one mile from their bivouac area when they were
ordered to return by Lieutenant O'Hair. At sbout 4:00 pm they were at
Madame Renaud's home three to seven miles away asking for cider. At
sbout 4:30 pm, each having accomplished her rape, they left on the run
as young men of the neighborhood approached. At about 5:00 to 5:30 pm
they were two miles from her home where they were picked up by the water
truck, which had left the bivouac area at 4:30 to 5:00 pm, according to
its driver and his assistant (R15-17). Accused returned to camp with
the truck. The testimony of each accused disclosed that he had seen
Madame Renaud before and knew where she lived near the bivouac area from
which their organization moved the day before the crimes were commltted.
The weakness of the alibi of each accused arises from its failure to
explain how they both happened to be picked up by the water truck at
about 5:00 to 5:30 pm at a place sbout five or six miles from their
bivouac area and significantly within two miles of Madame Renaud's home
after they had started back for camp, as ordered by their company com-
mander at 3:00 pm when only one mile from camp. Both accused testified
with surprising definiteness as to the time they left camp, 2330 to
3:00 pm (R36,38) and the time they returned to camp with the water
truck, 4330 to 4:45 pm (R33-34,36,38), but as to all other references
to time that afternoon they were vague and uncertain, As Sledge ex-
pressed it, the time "was messed up and none of us had a wateh" (R42),
Accuseds' identity as the culprits was established by substantial evi-
dence (CM ETO 3200, Price; Cil ETO 3837, Bernard Smith). In accordance
with the foregolng authorities. the court was fully warranted in f£inding
accused gullty as charged.

9. The charge sheet shows the following concerning the ser-
vice of accused:

-1- 5009
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Sledge 1s 23 years of sge and was inducted 19 August 192 at
Fort Bemning,Georgia.

Sanders 1s 22 years of age ana was inducted 5 December 1942 at
Dallas, Texas.

Each accused was inducted to serve for the duration of the war
plus six months. Neither had prior service.

10. The court was legally constituted and had jurisdiction of each
accused and of the offenses. No errors injuriously affecting the sub-
stantlal rights of either accused were committed during the trial. . The
Board of Review is of the opinion that the record of tr'al is legally
sufficient as to each accused to support the findings of guilty and the
sentence as confirmed and commuted.

11, The penalty for rape is death or life imprisonment as the
court-martial may direct (AW 92). Confinement in a United States
penitentiery is authorlzed upon conviction of the erime of rspe by
Article of War 42 and sectiona 278 and 330, Federal Criminal Code
(18 USCA 457,567). The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement is proper (Cir.229,
WD, 8 Jun 1944, sec.II, pars.lbl4), 3b).
i . 4 /
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lat Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 70 JAN 1945 TO: Commanding
General, European Theater of Operations, APO 837, U. S. Army.

1. In the case of Privates EDWARD W. SIEDGE (34229579) and JOHN L,
SANDERS (38423561), both of 570th Ordnance Ammunition Company, attention
is invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficlent as to each accused to support the
findings of guilty and the sentence as confirmed and commuted, which
holding is hereby approved. Under the provisions of Article of War
50%, you now have the authority to order execution of the sentences.

2. TWhen copies of the published order are forwarded to this o fice,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ET0 5009. For con-
venlence of reference please place that number in hrackets at the end

of the order: (CM ETO 5009). -

E. C. McNEIL,
Brigadler General, United States Army,
Assistant Judge Advocate General.

(Sentences as commuted ordered executed. GCMO 38, ETO, 6 Feb 1945)
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Branch Office of The Judge Advocate General (67)
with the
European Theater of Operations
APO 887

BOARD OF REVIES NO. 2 12 DEC 1944
CM ETO 5010

UNITED STATES IX AIR FORCE SERVICE COMNAND

Ve Trial by GCM, convened at
Langford Lodge, Ireland, 9 August
1944, Sentence: Dismissal and
total forfeitures.

Captain JOHN V. GLOVER
{0-664567), 13th Replacement
Control Depot, formerly 313th
Air Transport Squadron, 31lst
Transport Group

Nt st sl st sl v it nst

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLE-PER, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate Generzl in charge of
the Branch Office of The Judge Advocate General with the European
Theater of Operations.

2. Accused was tried upon the following charges and specifica-
tions:

CHARGE I: Violation of the 96th Article of War,.
Specification 1: (Finding of not guilty).

Specification 2:¢ In that Capt. JOHN V. GIOVER, 13th
RCD, formerly 313th Air Transport Squadron, 3lst
Transgort Group, AAF Station 519, IX Air Force
Service Command, did at AAF Station 236, on or
about 29 May 1944, attempt to take off an air—
craft for AAF Station 519, without securing a
proper clearance thereof in violation of
Flying Bulletin No. 11, HgQ., USAAF UK dated
8 December 1943. 5 010
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Specification 3¢ In that * % ¥ did, at and in
the wicinity of Antrim, North Ireland, on
or about 29 iay 194, drink intoxicating
Liquor with Technical Sergeant James H.
Connor, an enlisted man in the Army of the
United States. '

CHARGE II: Violation of the 85th Article of War.

Specification:s In that % #* # was at AAF Station 236,
on or about 29 May 1944, found drunk while on
duty as pilot of an aircraft.

CHARGE III: Violation of the 69th Article of War.
(Finding of not guilty)
Specification: (Finding of not guilty)

CHARGE IV: Violation of the 64th Article of War.
(Finding of guilty of Violation of
Article of War 96. Disapproved by
reviewing authority)

Specification: (Finding of guilty by exceptions
and substitution -~ disapproved
by reviewing authority)

He pleaded not guilty and was found not guilty of Specification 1,
Charge I, and of Charge III and ‘ts Specification; guilty of Specifica-
tions 2 and 3, Charge I, and of Charge I; guilty of Charge II and its
Specification; and guilty of the Specification, Charge IV, except the
words "willfully disobey the same", substituting therefor the words
"failed to obey", of the excepted.words not guilty, of the substituted
words guilty, and of Charge IV not guilty, but guilty of violation of
Article of War 94. No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service and to forfeit all pay

and allowances due or to become due., The reviewing authority, the
Commanding General, IX Air Force Service Command, approved the sentence,
recommended that the. dismissal be suspended and the forfeitures be
reduced to $100,00 per month for six months, and forwarded the record
of trial for action pursuant to Article of War 48. The confirming
authority, the Commanding General, European Theater of Operations,
disapproved the substitued findings of guilty of Charge IV and its Spec~
ification, confirmed the sentence, and withheld the order directing
execution thereof pursuant to the provisions of Article of War 503

3. The prosecution showed that accused is a Captain, Air Corps,
United States Army, and that on 29 May 1944 he was assigned to the
313th Air Transport Squadron, 3lst Transport Group, Army Air Force
Station 519 (R1l; Stipulation). On that date accused flew, as pilot,
a plane, "a C-53 Number 878", from Station 519 to Station 236 (Tooms,
Ireland).. He arrived at his destination at approximately noon.

-2~
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With him, as co-pilot on this trip, was Technical Sergeant Connor,

& qualified pilot with eight months! service in the American Air
Force and two and one-half years in the Canadian Air Force (R10,13,
L3,44,49)s After lunch, accused met Connor by prearrangement at
Antrim. a town about 12 to 15 miles distant from the station. In
this town, the two visited "several pubs" where accused, according

to Connor, drank beer and whiskey. Connor said that he drank "at

the same time that Captdin Glover had something®, and that "we were
standing at the bar®. They vlsited three "pubs* and accused had

more than two drinks, Connor believed. Accused had something to
drink at each place (B44,45). They left that town about six o'clock
and returned to the station (Station 236) (R45). Later, sometime
between 7:30 and 8:30 o'clock, that evening, accused went to the
control tower, at Station 236, "for a clearance® of his plane to fly to
his home station (R8; Pros.Ex.l). Flying Bulletin No. 11, Headquarters,
United States Army Air Force, United Kingdom, 8 December 1943, of
which the court took judicial notice (R21), requires that Form No.
1-BE, attached thereto, be completed, in duplicate, before an aircraft
be allowed to take off on a tralning, service or other nonoperational
cross-country mission (flight) from any station in the United Kingdom.
This aircraft clearance form requires the signature of the flight
contrél officer before it is completed (R8-9; Pros.Ex.l). Staff Ser—
geant Justin McCarthy, 3rd Combat Replacement Center, was on duty in
the control tower. First Lieutenant Benjamin F. Gregory, 34th Station

Complement Squadron, was on duty as flying control officer and was, "the 4

one to have authority to sign the clearance" (R9,10,12,21,23). He was
at supper at the tims (R8,11). McCarthy assisted accused by partially
completing the clearance form. He was close to accused and smslled
liquor, "not bad, but you could smell it", on his breath. He sald
further, with regpect to accused:

YHis appearance was all right, the appearance
of an officer and he did not stagger, he was
in a very Jjovial mood. I just could say that
he was drinking and was under the influence
of liquor* (R9).

McCarthy "went down® to get the weather check for the clearance,
He spoke to Lieutenent Gregory who was returning (R10). Gregory
talked to accused, at 2025 hours. Accused told him he was ready
to fly back to his station; Gregory "suggested"” that accused spend
the night "there" and fly back in the morning (R11). Gregory de-
scribed accused's condition:

nGlover did not stagger, but he did appear to
be under the influence of liquor., He did not

appear normal, his voice was loud and high,
and he was not too coherent and very jovial",

-3- \
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lieutenant Gregory told accused that He "would not allow him to take
off that night (R11). He did not "grant.Captain Glover a clearance"
R12,19). After this conversation, accused went out the door and
got into his plane. The engines of number 878 "started up", and
sitting in the pilot's seat, he taxied past the.control tower (R12,14).
After passing the control tower, he turned into a take~off position
and started down the runway. He moved off the runway, however, and
went to the take-off point a second time..  During these maneuvers,
the control tower attempted to stop accused by contacting him by
"RT, by radio", by shooting 10 red flares at him, also by flashing the
red altes light (R9,15,16,39,46,54,55). Radio contact was finally
established and the ship was told to hold its position and not to
move. Accused did not start on a second run down the runway (R16,17,
31,32,46,47). The plane was taken back to the dispersal area. Accused
shut off the engines and got out (R16,47). Major Frederick R.
Howard, Headquarters Squadron, Station 216, saw accused shortly after
this incident. Asked his opinion as to accused's sobriety, he
testified that that was "a rather hard question to answer whether a
man was sober or hot, but the man® (accused) "was in no condition to
fly 3t ¥ % There was a certain smell of liquor on his breath and his
speech was heavy and he was not responsive to me" (R21,22), Accused
was seen, when in the control tower, by Sergeant.leif T. Graae, 34th
Service Group., He testified:

"For a little while I did not realize that
Captain Glover was under the influence

of alcohol but as the time went by, maybe
ten minutes, 1 did, ¥ # ¥ Captain Glover's
face was slightly flushed * ¥ ¥ I would
say that Captain Glover was talking to
much and joking around too much" (R51,53).

Captain Bill Wright, 3rd CCRC Group, saw accused that night.
He said he had formed an opinion "as to the state of intoxication of
the accused” which he described:

""He was not staggering but he was not all
sane mentally, but he appeared dazed and
sad looking i# # %, He made remarks such as
'0h Lord! and kept saying that over and over
again® (R54,59).

4e The rights of accused as a witness were explained to him
and he elected to remain silent (R67). He called three character:
witnesses: Captain William S. Campbell, 45th "ADG", Station 519,
who had known accused as the adjutant of accused's.organization since
1942 (R63), and Major H. H. Clark and Major Lewis Miuldrow, both of
the 4th BAD, Station 802 (R65,66). These officers had all known
accused socially and at work. They described him as temperate, a
moderate drinker, and a very efficient officer, "the most popular
in the group", held in high esteem by all (R63=-66).

-l
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5. The evidence of the prosecution, thus introduced, and undisputed,
leaves no doubt as to the guilt of accused of the charges and specif-
ications of which he was found guilty, as modified by the reviewing
authority.

He did make an attempt at the time and place, as alleged
in Specification 2, Charge I, to take off an aircraft without securing
a proper clearance thereof. In fact he was refused any clearance.
This was in violation of Flying Bulletin No, 11, Headquarters, United
States Army Air Force, United Kingdom, 8 December 1943, The regula-
tions set forth in this bulletin had been .in effect for over dix
months and accused, as an experienced pilot, must have been familiar
with them since he had doubtless been required to obtain such clear-~
ance before taking off on prior occasions. In fact, the evidence shows
that on this occasion accused himself went to the control tower and
sought proper clearance, By this act he shows that he was familiar
with this regulation. His attempted violation of this regulation was
a violation of Article of Var 96, as charged.

Specification 3, Charge I, alleges that accused did at the
time and place alleged, drink intoxicating liquor with an enlised
man, The enlisted man was Technical Sergeant James H. Connor and he
himself gave ample testimony to support the allegations of this
Specification. Such conduct was a violation of Article of Var 96, as
charged (Bull. JAG, Vol II, No.9, Septe. 1943, p.342, Sec.453 (9) Cu
234558 Field, 21 BR 41).

The proof, finally, shows that accused was found drunk while
on duty as. pilot of an aircraft at the time and place, and as alleged
in the Specification, Charge II. This conduct is charged as an offense
under Article of Var &5. As to the fact that accused was drunk within
the meaning given by the ilanual for Courts-Martial, 1928 (par.l45,p.
160) there can be no doubt. The quality or degree of intoxication which
brings one within the scope of Article of Var 85 is:

Wany intoxication which is sufficient sensibly
to impair the rational and full exercise of
the mental nd physical faculties" (LCM, 1928,
par.145, . p.160).

Accused, on the evidence, was certainly ng irossly drunk, perhaps

at the time he was "found" he was not evef/ﬁ But it is clear
that he was not in that full possession of his faculties which is
required of every officer on duty, particularly of a pilot who is
responsible for the lives of the crew aboard and the moneitary invest~
ment invelived in an airplane. As to the question of whether accused
was on duty, an ecsential element in this particular offense, there
was no direct evidence. But here the accused himself, at the time

he was found in this condition, was attempting to obtain clearance

and to take off in an Army plane for his home station. It is imposs=-
ible to conceive an occasion when-an. Army Air Force pilot could fly 50 1 0
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an Army plane and not be on a duty status at least with respect to
the safety and proper handling of the plane. In accused's drunken
condition, and his attempt to take off in an Army plane while in
such condition, is found an inherent violation of that particular
duty status. It was incumbent on the prosecution to show no more.

6. Accused is 28 years of age. He enlisted as an Aviation Cadet
22 January 1942, was discharged 6 September 1942 to accept a
commission as second lieutenant on same date. He had no prior service.

7. The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty as approved by the
reviewing authority.

8, Dismissal is authorized as punishment for an officer for
violation of Article of War 85, and for violation of Article of iWar
96,

%%%Judge Advocates

Judge Advocates

_@%ﬂﬁu&t_«mﬁd&e Advocates
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War Department, Branch Office of Theé?uﬁ? A&zzcate General with the
European Theater of Operations. 12 DEC ] TO: Commanding
General, Furopean Theater of Operations, APO 887, U. S. Army.

1. 1In tie case of Captain JOHN V. GLOVER (0-664567), 13th Re-
Placement Control Depot, formerly 313th Air Transport Squadron, 31st
Transport Group, attention is invited to the foregoing holding by
the Board of Review that the record of trial is legally sufficient
to support the findings of guilty and the sentence, which holding
is hereby approved. Under the provisions of Article of War 50%,
Jou now have authority to order exscution of the sentence.

2. Then copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is CM
ETO 5010. TFor convenience of reference, please place that number
in brackets at the end of the order: (CM ZTO 5010).

(Sentence ordered executed. GCMO 148, ETO, 22 Dec 1944)
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Branch Office of The Judge advocate General
with the

European -Theater of Operations
APO 887

BCARD OF REVIZR NO. 2 17 JAN1345

Cl ET0 5012

NORMANDY BASE SECTION, OQOILIUNICATIONS
ZONE, EUROPEAN THOATZR COF OPERATIONS.

UNITED STATES

v.
Trial by GCM, cornvened at Cherbowrg,
Manche, France, 2 November 1944. Sen-
tence: Porter: Dishonorable dis-
charge, total forfeitures and con-
finement at hard labor for 25 years.,
Daniels: Dishonorable discharge,
total forfeitures and confinement at
hard labor for ten years, United
States Penitertiary, Lemsburg, Pen-
nsylvania.

Privates ROBER1 L. PORTER
(34759817) and WILLIS B.
DANIELS (33799630), both
582nd Port Company, 521st
Part Battalion, Transporta-
tion Corps

N S M et ot S N Nl N el i i u?

HOIDIING by BQARD COF REVISH NO. 2
VAN BENSCHOTSN, HILL and SLaEPZR, Judge Advocates

l. The record of trial in the case of the soldiers named
above has been examined by the Board of Review.

2. Accused were tried upon the following charges and
specifications:

PORT=ZR
CHARGE: Violation of the 93rd Article of Var,

Specification 1: In that Private Robert L. Porter,
582nd Port Company, TC, 521st Port Battalion,
TC, Cherbourg, France, did, at 9 Hue des lou~
lins, Cherbourg, lrance, on or about 2 Septem-
ber, 1944, with intent to commit a felony, viz,
rape, commit an assault upon lme. Yvonne Gain,
by willfully and feloniously striking the said
lime, Yvorme Gain about the head and neck and
seizing her by the throat.

0012
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Specification 2: In that 3 % ¥ did, at 9
Rue des lioulins, Cherbourg, France, on
or about 2 September 1944, unlawfully
enter the dwelling of lime. Yvonne Gain,
with intent to commit a criminal offense,
towit, rape, therein.

DANT <15
CHARGZ I: Violation of the 93rd Article of %ar.

Specification: In that Private Willis B. Daniels,
582nd Port Company, TC, 521st Port Battalion,
TC, Cherbourg, france, did, at 9 Rue des
loulins, Cherbourg, France, on or about 2
September, 1944, unlawfully enter the dwelling
of Lme. Yvonne Gain, with intent to commit a
criminal offense to wit, rape, therein.

Bach accused stated in open court that he did not object to a
common trial., =Zach pleaded not guilty and three-fourths of the
members of the couwrt present at the time the vote was taken con-
curring, each was found guilty of the Charge and specifications
against him, Zividence was introduced of fouwr previous convic-
tions by summary court of accused Porter, one for insubordina-
tion in violation of irticle of War 96, one for absenting him-
self without leave from his place of duty after having repaired
thereto in violation of Article of War 61, one for failwre to
repair at the fixed time at the properly appointed place of as-
sambly for reveille in violation of irticle of War 61, ard one
for wrongfully appearing in the company area in improper uniform
in violation of irticle of War 963 and by special court-martial
for disorderly conduct in wniform in a public plece and disres-
pect to a superior officer in violation of irticles of war 96
and 63. Gsvidence was introduced of two previous convictions by
summary cowt of accused Daniels, one for absence without leave
for one day and one for failure to repair at the fixed time to
the properly appointed place for troop movement, both in viola-
tion of “rticle of wWar 6l. Three-fourths of the members of the
cowrt present at the time the vote was taken concwring, each
accused was sentenced to be dishonorably discharged the service,
to farfeit all pay and allowances due or to become due and to be
confined, at such place as the reviewing authority may direct,
Porter for 25 years and Daniels for ten years. The reviewing
authority avproved the sentence of each, designated the United
States Penitentiary,lewisburg, Pennsylvania, as the place of con-
finement, and forwarded the record of trial for action pursuant

to article of War 50%.

3. For the mrosecution, ladame Yvonne Gain, a French-
woman 51 years of age, testified that on 2 September 1944 the two
accused, neither of whom she had ever seen before, came to her

NONFIRERTHL
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attic room on the third floor of 9 Rue des loulins, Cher-
bourg, france, and knocked at the door (R8,12). Tthen she
did not answer, they called ".ademoiselle! Lademoiselle!",
pushed the door, broke the lock and entered the room (R8).
Porter, who ertered the room first, then seized her and put
her down on a bed, holding her by the throat. She defended
herself to the best of her ability and in the struggle Porter
threw her to the floor and put his finger in her mouth. 3he
eluded his grasp amd succeeded in going to the window to open
it. Porter then drew a knife and, according to the prosecu-
trix, "was trying to wound me". During her struggles with
Porter, Daniels was engaged in closing the window and in try-
ing to quiet lme. Gain's dog. Both accused then left the room
and almost immediately thereafter the police arrived (R9). Af=
ter pursuit and search, Daniels was apprehended coming down
the stairs of a nearby building amd Porter was found under a
bed in a room of a house not far from where lime. Gain lived
(R13,17,19). The prosecutrix idertified both accused to the
military police before they were taken into custody (B13,19).
Two knives were fourd in Porter's possession at the time of
nis apprehension (R21). There was testimony that both were
under the influence of liquor! at this time, they were not
steady, but could stand by themselves (R21).

Y. Julian lecerf, whose house was some twenty-five
yards away from the room occupied by Lme. Gain, testified that
he heard screams and calls for help emanating from lime. Gain's
room on 2 September 1944. He also heard a dog barking. 4s a
result, he called thepolice. He was present at the time Daniels
was later taken into cwtody (R12,13).

It was shown that Mme., Gain received a black eye and
scratches on her cheek as the result of the encounter (R10, Pros.
Exs. 4,B). Various witresses testified that her face, hands and
neck were bleeding shortly after the incident (R]A,15,18). How=-
ever, it was developed on cross-examination of the prosecutrix
that Porter at no tims lifted her dress while struggling with
her and that he did not touch her private parts nor remove his
penis from his trousers., Daniels did not touch her at any time.
As she had no knowledge of inglish, she did not understand any-
thing which the accused said to her (Ril),

L. Each accused was advised of his rights as a witness
and each elected to remain silent. The defense introduced no
evidence,

5. Each accused was charged with housebreaking and, in
addition, accused Porter was clarged with assault with intent
to comit rape. The crime of housebreaking is defined as unlaw-
fully entering another's building with intent to commit a criminal
' offensetherein (LCL, 1928, par.149e, p.169). Competent, uncon-
tradicted evidence shows that the two accused entered tle prosecu~ 50 1 2
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.rix' room by pushing open the door after breaking the

lock and it may be inferred that this act was done without

the prosecutrix! consent. Under these circumstances, there
can be no doubt that the entry was unlawfully mide, Nor

can there be any doubt that lime. Gain's room was a "building"
within the meaning of that word as used in that portion of

the Manual for Courts-kartial which defines the offense of
housebreaking, Thus, the only question remining with re-
spect to the proof of this offense 1s whether the entry in-

to the room was accompanied by an intert to commit the crim-
inal offense of rape therein, as alleged. In this connection,
the evidence shows that, after gaining entry, Porter seized

the prosecutrix and threw her on the bed while Daniels directed
his efforts towards closing the window. A4 rather violent
struggle between Porter and the prosecutrix ensued amd the
evidence indicates that, during this struggle, Porter attempted
to prevent her from making outcry by putting his finger in her
mouth, In the meantime, Daniels was attempting to silence the
prosecutrix' dog. Although it does not appear that Porter at-
tempted to fordle the prosecutrix or that he removed his penis
from his trousers, his whole course of conduct, judged in the
light of human experience, indicates that the purpose of both
accused in entering the room of the prosecutrix was to have
carnal knowledge of her by force ard without her consent (Cf:
CM ETO 3750, Bell). The evidence sunmarized above would also
support the inference that Daniels, although he did not touch
the prosecutrix any time, entered the room with a like intent.
In any event, Daniels, by his actions, aided and abetted Porter
in his unlawful ertry a1d may be held guilty of the offense
alleged as a principal (CM ETO 1453, Fowler). The cowrt's find-
ings that both- accused were guilty of housebreaking in violation
of Article of War 93 were therefore proper.

The evidence is also legally sufficient to support the
court's finding that Porter was guilty of assault with attempt
to commit rape, as alleged. It is clear that he assaulted the
prosecutrix and the evidence previously discussed Justifies the
inference that such assault was committed with the intent to
commit rape. An assault with intert to commit rape belng shown,
the fact that accused voluntarily desisted does not constitute
a deferse (MCM, 1928, par.l491, p.179).

6. The charge sheet shows tlat accused Porter is 22 years
of age and was imuw ted at Fort Benning, Georgia on 29 September
1943, ard that accused Daniels is 34 years of age and was inducted
at Philadelphia, Pernsylvania, on 21 September 1943. No prior
service by eitler accused is shown.

5012
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7. The court was legally constituted and had juris-
diction of the persons and offenses, No errors injuriously
affecting the substartial rights of the accused were committed
during the trial., The Board of Review is of the opinion that
the recard of trial is legally sufficient to support the
findings of guilty amd the sentence as to each accused.

8. Confinement in a penitentiary is awhorized for the
offense of housebreaking (AW 4L2; sec.22-1801, Ch.18, Title 22,
D.C. Code, 1940 Ed.). The desigmation of the United States

Fenitentiary, Lewlsburg, Pernsylvania, as the place of con-
finement is authorized (AW 42; Cir.229, WD, 8 June 1944, sec.II,

pars.1b(4), 3b).
N 6’.} ¢ J\ W‘?‘-—“ Judge Advocate
M Judge Advocate

Judge Advocate
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War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. 17 JAN1M5 TO: Com=
manding Gersral, Normandy Base Section, Communications Zone,
European Theater of Operations, APO 562, U, S. Arnmy.

1. In the case of Privates ROBIRT L. PORTER (34759817)
and WILLIS B. DANIELS (33799630), both of 582nd Port Company,
521st Port Battalion, Transportation Corps, attention is invited
to the foregoing holding by the Board of Review that the recard
of trial is legally sufficient to support the findings of guilty
and the sentence as to eacdh accused, which holding is hereby ap-
proved. Under the provisions of Article of War 50%, you now
have authority to order execution of the sentences.

2. When copies of the published orders are farwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this
office is CM ETO 5012. For convenience of reference please place
that number in brackets at the end of the orders: (CL ETO 5012).

, Yoty bteeey

'.Eo Co MCML,
Brigadier General, United States Armyw
Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General (81)
with the
Buropean Theater of Operations
APO 887

BOARD OF REVIEW NO, 2 6 JAN 1945
CM ETO 5017 '

URITED STATES LOIRE SECTION, COMMUNICATIONS ZONE,
EUROPEAN. THREATER OF OPERATIONS,

A )
Trial by GCM, convened at Le Mans,
France, 9 October 1944. Sentences
Dishonorahle dlscharge, total for-
feitures and confinement at hard
labor for 1ife. United States

Penitentisry, lLewisburg, Pennsylvania,

Private JAMES E, LEWIS
(33730455); 40Q7th
%;ca;,tormter Truck Company

NtV N s sl sl P ot P P

HOLDING by BOARD OF REVIEW NO, 2
VAN EENSCHOTEN, HILL and SLEEPER, Judge Advocates

1, The record of trial in the case of the soldlier named above
has been examined by the Board of Review.

2., Accused was tried upon the following charges and specifica-
tions;

CHARGE I3 Violation of the 92nd Article or War,

Specification: 1In that Private James E. Lewis, 4007th
Quartermaster Truck Company, (IC), APO 350, U.S.
Army, did, at Allee Marguerite, France, on or
about 29 August 1944, foreibly and feloniously,
against her will, have carnal knowledge of Jeanne
Guillerm, 7-6 Rue du Bols, Giberville, Calvados,
France, '

CHARGE II: YViolation of the 93rd Article of War,

Specification: In that * % # did, at Allee Marguerite,
France, on or about 29 August 1944, commit the
crime of sodomy, by feloniously and against the
order of nature having carnal connection by ine
serting his penis into the mouth of Jeanne
Guiuﬂm-

5017
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He pleaded not guilty and, all membera of the court present when
the vote was taken concurring, was found guilty of the charges and
apecifications. Yo evidence of previous convictions wss introduced,
Three-fourths of the members of ths court present whsn the vote was
taken concurring, he was sentanced to be dishonorably discharged
from the service, to forfeit all pay and allowances dus or to be-
come due and to be confined at hard labor at such place as the re-
viewing authority may direct, for the term of his natural life.

The reviewlng suthority approved the sentence, designated the United
States Penitentlary, Lewisburg, Pennasylvenia, as the place cf con-
finement and forwarded the record of trial for action pursuant to
the provisions of Article of War 503,

3. The evidence for the prosecution is substantially as
followas

Jeanne Guillerm, 183 years old (R22), teatified that she
was a refugee residing on 29 August 1944 at 7 -6 Rue du Bois, Giberville,
France, On the above day she left for Caen, about four kilometers,
to carry some food and clothing to her brother, She signaled several
American vehicles for a ride and finally about noon a truck driven by
accused atopped, she got in and they drove on till on arriving at Neuf
Chatel, thiw driver took a new road telling her it was a short cut,
Only she and the accused were in the truck. The truck was driven slowly
through some woods and accused endeavored to talk with her but she did
not understand him, He showed her pictures of neked women and she then
understood what he wanted but refused, He then stopped the truck and
tried to kiss her but she pushed him back, The truck was driven *into
a path of the wood" and he “approached me once more and I called 'Mama'®,
at which accused took her by the throat with both hands and kissed her
st1l1l choking her. She felt she was losing conaciousneass., He struck
her in the face seven or eight ®"punches" cauaing her face to bleed *much®
from her nose and mouth, He then opsned the truck door and pulled her
out, struggling (R6-10;. He tried to see her®chest® and in doing so
tore her raincoat (R14), He put his finger to her private parts and
compelled her to sit down, holding her shouldera. Adcused then held
her head "very strongly with his handa" and put his penis in her mouth
keeping it there about five minutes, He then forced her to lay down
and put his penis in her private parts despite her struggles., He had
obliged her to remove her raincoat which was spotted with blood and he
wanted to throw it away., She cleaned the blood from her face when he
allowed her to get up and succeeded in getting her btundles. Accused
gave her some money which, fearing more punches, she took and at his
request said she would not go to the police., He tried to get his truck
back on the road and i1t got stuck. She went to the nsarest house that
of a forest guard, and in answer to questions told her story (R11-13,30).

Armand Guichard, a gendarme, testified that on 29 August 1944,
the forest guard notified him of what had happened and as he arrived at
the scene, a black man was trying to start his truck and immedlately left

5017
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when he saw them, Shortly thereafter the gendarme stopped an American
car occupied by en officer and driver whom he took to the trueck and in-
formed him that the driver had left, The officer returned in a few
moments with a black man and the girl on being trought from the forest
guard's house, identified ths black man as her assailant, She also
identified him as the accused, The gendarme identified accused as the
black man in question, The girl's left cheek was badly bruised (R26-28).

Captain Fred S, Farler, 358 General Service Regiment, teatified
that on 29 August 1944 he was returning to his bivouac area when a French
gendarme hailed him and indicated that an American soldier and a woman
were involved in something end he followed him up the hill into a wood
where there was a 2% ton cargo truck, several gendarmes and a civilian
and they gave Captain Farler to understand the soldier had done sormething
to the woman, They indicated that the soldier had gons down the road.

A helmet and liner lay on the ground, He recalled seeing a colored
soldier without a hat alongside the rcad and on going back with the jeep
found the soldier, whom he identified as the accused, still there, The
soldier stated he was waiting for an Ordnance Company to help him get
his truck which was back in the woods and at the same time he admitted
bringing the woman there with him. He waa placed in arrest (R29)
searched and turned over to the military police. His truck trlp ticket
showed his lzst name as Lewls, At the time the woman appeared to be
pretty badly upset, was badly bruised on the face which was "quite
puffed up -- mighty swollen® (R30).

It was stipulated between the accused, his counsel and the
prosecution that Jeanne Guillerm was physically examined by Major Roscoe
0. Illyes, Medical Corps, on 30 August 1944 and thetl if he was present,
he would testify (4in substance) that Jeamne had contusions, severe, over
entire left side of the face, neck, shouldera, right buttock end mild
contusions on inner surface, lower left thigh; multiple lacerations of
the upper lip, both eyes swollen and blacked, end an abrasion on the
inner surface cf the left leg, On the same day he examined accused
and found an injury on his right hand which had bled and an abrasion
on the penis (R33),

Also on the same day, after being advised as to his rights,
accused made to an sgent of the Criminal Investigation Division of the
United States Army, a signed sworn statement (Pros. Ex.8) in which he
corroborated Jeanna's story of picking her up on the road and describing
the eventa after he siopped the truck as -

"About 5:00 P.M. I pulled my truck off
into a s8ide road, and turned off the engine,
I then attempted to kiss the girl with me,
and she seemed to cooperate, but I then at-
tempted to pull up her dress, and she slapped
me and refused to allcw me to get up her dress,

5017
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I then grabbed her with both hands at her
throat, I was in a fit of passion and being
highe-strung nature just went to my head, I
choked her until she started feinting, I
then released her throat, and motioned for
her to get out of ths truck. I made her sit
dom on the ground end I pulled out my penis
and stuck 1t in her mouth. I did not lose

my load, and my penis fell. I then hit her
in the face with my fist twice. She was not
hollering then, and hadn't screamed since I
first grebbed her in the truck, I pushed her
onto the ground, and spread her legs apart,

I got my penis, which had fallen, into her
cock a short distance, I tried to get it

up by moving up and domn on her, but it was
no use, I then came back to my senses and
tried to apologize and made her take 75 francs,
I told her not to tell the police. I tried to
£ind some water to wash her face but couldn't,
I tried to find my firat aid kit but realized
that there was nothing I ecould do¥,

Accused also gave the officer investigating the charges herein, after
having been again advised of his rights, another signed and sworn atate-
ment (Pros, Ex.9), admitting the commission of these offenses, that
-they were committed "against her will® and that he was a pervert and
couldn't help himeelf, That for this reason he had been discharged
from the United States Navy,

4o Accused made an unsworn statement as his only defense, among
other things saying -

Wi % % T was raised that way, There 1is
nothing you can do about it, The doctors
can't do anything about it. My brothers
and sisters are the same way, What I mean
when I was raised up that way, I should say
we were raised that way. My father and
mother taught us to suck and so we did, and
to suck each other and it's something I Just
can't help., You eat food to live...I have to
suck a person to live on. I am skinny now be-
causs of that, I have to get someone else's
nature, I am willing to make this statement
to let the Court know how I am but I am very
sorry that I hit--that I committed--that I
attacked the lady. I only struck the lady
twice in the truck®" (R41,42), -

LuneloEN THAL 5017
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5. "Rape is the unlawful carnal knowledge of
a woman by force and without her consent,
Any penetration, however slight of a
woman's genitals is sufficient, # * & %
(oM, 1928, par.149b, p.165).

The evidence convineingly shows and accused admits that he committed
the offense,

"Sodomy consists of sexusl connestion with

any brute animal, or in sexnal connectlon,

by rectum or mouth, by a man with a human
being, Penstration alone is sufficient * % #n
(__,Ibid’ par.149k, P-177).

The commission of this offense is aleo fully proven as well as being
admitted by accused,

6, The charge sheet shows accused to be 21 years, six months
of age, He was inducted at Baltimore, Maryland, 17 July 1943. He had
priocr service in the United States Navy from 5 May to 7 June 1943.

7. The court was legally constituted and hed jurisdiction of
the person and offenses, No errors injuriously affecting the substan-
tial rights of the accused were cormitted during the trial, The Board
of Review is of the opinion that the record of trizl ia legally suffi-
cient to support the findings of guilty and the sentence,

8. Both the offenses of sodomy and rape are punishable by con-
finement in a penitentiary (Al 42; Federal Criminal Code, sec.278
(18 USCA 457); D.C. Code, sec,22-167(6:7), sec.24=401(6:401)), and
the designation of the United States Penitentlary, Lewisburg, Pemnsyl-
veania, as the place of confinement is proper (Cir.229, WD, 8 June 1944,
sec,II, pe.r.lb?l.) » 3b).

Y %L&‘Mwm Judge Advocave

ﬁ Judge Advocate
e ——
L &%’L@ﬁﬁ%ﬁé& Judge Advocate
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War Department, Branch Office of The Judge dvocafo genoralv with
the Europesn Theater of Operations. JAN 194 TO: Com-
manding General, Brittany Base Section, Communicatione Zone, Euro-
peen Theater of Operations, APO 517, U. S. Army.

1. In the case of Private JAMES E. LEWIS (33730455), 4007th
Quartermaster Truck Company (TC), attention is invited to the fore-
going holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty and the sentence,
which holding is hereby approved, Under the provisions of Article
of War 50%, you now have authority to order exscution of the sentence.

2. The publication of the general courtemartial and the order
of the execution of the sentence may be done by you as the successor
in command to the Commanding General, Loire Section, Communlcations
Zone, Ruropean Theater of Operaticns, and as the officer commanding
for the time being as provided by AW 46.

3. When copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing halding and this
indorsement, The file number of the record in this office 1s CM ETO
5017, For convenience of reference, please place that number In.s..
brackets at the end of the order: (CM ETO 5017).

v

’
Brigadier General, United States Army,
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General (87)
with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO., 2 8 DEC 1944
CM ETO 5026 !

UNITED STATES ADVANCE SECTION, COMMUNICATIONS ZONE,
» EUROPEAN THEATER OF OPERATIONS.

Ve
Trial by GCM, convened at Reims,
France, 7 October 1944, Sentence

as to each: Dismissal.

Second Lieutenant WILLIAM C,
KIRCHNER (0-2047025), First
Lieutenant MELVIN S, PREBLE
(0-1534602), cecond Lieutenant
KELVIN E. ROUSE (0-2047806),
all of Medica’ Administrative
Corps Section, Headquarters,
Advance Section

N el S Moo Sl ot NV “nt? St e il S

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocatet

1. The record of trial in the case of the officers nameu
above has been examined by the Board of Review, and the Board sub-
mits this, its nolding, to the Assistant Judge Advocate General in
charge of the Branch Office of The Judge Advocate General with the
Europesn Theater of Operations,

2. The accused were tried together upon separate charges
and specifications, 1dentical except that the name of each was
ast out in their respective specifications:

CHARGE I: Violation of the 96th Article of War,

Specification 1: In that Second Lieutenant Kelvin
E. Roose, MAC, Medical Section, Headquarters,
Advance Section Communications Zone, European
Theater of Operations, having received a law-
ful order from Colonel James B, Mason, MC, to
stay awsy from Paris, France, unless suthorized
by the Commanding Ceneral or the Chief of Staff,
the said Colonel [ —es B, Mason, MC, being in
the execution of h. office, did at Paris, France,
on or about 1 September 1944, fail to obey the 5026
same,

CONFIDENTIAL
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Specification 2¢ 1In that * * % did, at or near
Paris, France, on or about 1 September 1944,
wrongfully and unlawfully use a Government
motor vehicle, to wit, a one-fourth ton truck
known as a jeep, for other than official busi-
ness,

CHARGE II: Violstion of the 83rd Article of War,

Specirication: In that ¥ % % did, at or near Paris,
France, on or about 1 September 1944, through
neglect suffer one Government motor vehicle,
to wit, & one-fourth ton truck known as a jeep,
of the value of about $800,00, military proper-
ty of the United States, to be lost by leaving
seld vehicle unlocked and unattended on .the
streets of Paris, France,

(Identical charges and specifications against
Second Lieutenant William ¢, Kirchner and First
Lieutenant Melvin S, Preble).

Each pleaded not gullty and was found guilty of the charges and
speclifications, No evidence of previous convictions was introduced
as to any of accused, Each was sentenced to be dismissed the service,
to forfelt all pay and allowances due or to become due and to be con-
fined at hard labor, at such place as the reviewing authority may
direct, for one year. The reviewing authority, the Commanding General
of the Advance Sectlon, Communications Zone, European Theater of
Operations, approved only so much of each sentence as provides for
dismissal from the service and forwarded the record of trial for
action pursuant to Article of War 48, and in consideration of the
recomnendation of the members of the court-based on the excellent
military records of these offlcers, prior to the commission of the
offenses charged and, as their retention in the service is desired,
reconmended that each of the sentences be suspended., The confirming
authority, the Commanding General, FEuropean Theater of Operations,
confirmed the sentences, though finding them as modified by the re-
viewing authority wholly inadequate punishment, and withheld the
orders directing execution thersof pursuant to the provisions of
Article of War 50%.

3. The undisputed evidence for the prosecution shows that
Colonel James B. Mason, Deputy Surgeon with the ledical Section,
Advance Section Communications Zone, at a meeting of all officers
on 28 August 1944, et which the three accused were present, per-
sonally-issued verbal instructions "that no one would go to Paris
without the specific approval of the Cormanding General or the
Chief of Staff", It was stipulated that if the Commanding General
and Chief of Staff were present as witnesses in court each would
testify that he had not at any time authorized any of accused to
make & trip to Paris, France (R9-10). Sergeant Clarence J. Slotter
of accuseds! section and unit, testified that he met the three 5026
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accused at about a quarter past six on 1 September 1944 and, left
for Paris at about gsix-thirty in the evening in a government jeep
obtained in the Medical Section parking lot. Sergeant Slotter
drove the car., There was a irip ticket in the car but the driver
did not look at it. Accused Preble was motor officer in the ledi-
cal Section, They arrived in Paris at about eight o'clock in the
evening and rode around a little sightseesing. They then stopped
on the Avenue des Champs Elysees and agreed among themselves that
they would leave the jeep but at no time would it be out of the
sight of one of them. The jeep was not locked and the driver
testified he knew of no way a jeep can be locked. Accused Roose
and Preble walked to the corner and accused Kirchner and the driver,
seeing & cafe right where the jeep was parked, entered and talked
to some French people, occasionally looking out watching the jeep.
It was getting dusk and for possibly ten minutes they falled to
look out and when they did, they found the jeep gone, Some Ameri-
can soldiers outside told them they had seen two American soldiers
get in the jeep and drive off, The other two accused shortly ar-
rived and asked where the jeep was parked, They all then checked
the jeeps on the street and not finding it, reported the loss to
the Militaery Police and to the Headquarters, Seine Base Section,
and then all hitch-hiked back to their station, It was stipulated
in open court by the prosecution, defense and each cf accused that
the velus of & 1/ ton truck, known as a jeep, when new, is about
$800.00 (Rll-u) »

4. For the defense each of accused submitted an unsworn
gtatement to the court substantially similar to the facts shown
by the prosecution except that accused Roose stated he

"had no knowledge of having received an order
from Colonel Nason or have attended any meeting
or have geen written order from the Commanding
General or the Chief of Section to stay away
from Paris without their consent®,

Colonel Charles H, Beasley, liedicai Corps, testified
that the three accused had served on his staff, that each performed
his duties in an excellent manner, was of good cheracter, valuable
to his service and he would like to retain them. Colonsl James B,
tason gave similar testimony (R17-19).

5. The undisputed evidence shows that the three accused,
capable and efficient officers, wrongfully and without permission
took a jeep fiom the motor pool and in defiance of corders glven
them, went to Paris, not on officisl business where, through their
combired neglect, the jeep of a value when new of about ££00,00,
was stolen. The egsentials of all charges and specifications were
clearly proved.

5026
CONFIDENTIM. |


http:occasionaJ.ly

GONFIDENTIAL

(%0)

6. The charge sheet shows accused Roose 18 26 years and
seven months of age., He enlisted 20 August 1941, and was appointed
Second Lieutenant "MAC" 19 August 1943; that accused Kirchner is
23 years one month of age, enlisted 20 August 1942, and was eppointed
Second Lieutenant #MACW, 21 July 1943; and that accused Preble is
27 years one month of age, enlisted 27 June 1941, and was appointed
Second Lieutenant "MACH, 28 November 1942.

7. The court was legally constituted and had jurilsdiction
of the persons and offenses. No errors injuriously affecting the
- substantial rights of accused were committed during the triel, The
Board of Review is of the opinion that the record of trisl is legally
safficient to support each of the findings of guilty and each of the
sentences as confirmed, Dismissal is authorized upon conviction of
an officer under either of Articles of War 83 or 96.

'Ekyllgé;;igttd' I Judge Advocate

Judge Advocate

Judge Advocate

5026
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Wer Depeartment, Branch Office of The Judge Advocate General with
the Buropean Theater of Cperations, 8 DEC 1944 TO: Com=
manding General, European Theater of Operations, APO 887, U, S. Army.

l. In the case of Second Lieutenant WILLIAM C. KIRCHNER
(0-2047025), First Lieutenant LELVIN S, PREBLE (0-1534602), and
Second Lieutenant KELVIN E. ROOSE (0-2047806), all of Ledical Ad-
ministrative Corps Section, Headquarters Advance Section, Communi-
cations Zone, European Theater of Operations, attention is invited
to ths foregoing holding by the Board of Heview that the record of
trial is legally sufficient to support the findings of guilty and
the sentences as to each accused, which holding is hereby approved.
Under the provisions of Article of War 50%, you now have authority
to order execution of the sentences,

2. When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is CM ETO
5026, For convenience of reference please place that number in
brackets at the end of the order: (CM ETO 5026).

E. C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.

(Sentences ordered executed. GCMO 138, 137, 136, ETO, 17 Dec 1944)

-l
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Branch Office of The Judge Advocate General (93)
with the

European Theater of Operations
' APO 887

BOARD OF REVIEW NO, 2 7 DEG ]944
CM ETO 5027

UNITED STATES IX TROOP CARRIFR COLIMAND

v. Trial by GCM, convened at United
States Army Air Force Station
/86, Sentence: Dismissal,
Date: 18 October 1944.

Second Lieutenant GEORGE D.
NEWCOLMBE (0-1031112), 1229th
ilitary Police Company (Avn)

HCOLDING by BOARD OF EEVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the officer named
above has been examined by the Board of Review and the Board sub-
mite this, its holding, to the Assistant Judge Advocate General
in charge of the Branch Office of The Judge Advocate General with
the BEuropean Theater of Operations,

2. Accused was tried upon the following Charge and spscifi-
cations:

CHARGE: Violation of the 96th Article of War,

Specification 1: In that 2nd Lieutenant GEORGE D.
NEWCOLEE, Detachment "AM 1229th Military Police
Company (Aviation), IX Troop Carrier Cormand,
was at USAAF Station 467 on or about 12 August
1944 drunk and disorderly in station,

Specification 2: (Finding of not guilty)

He pleaded not guilty to Specification 2 and guilty to Specifica-
tion 1 and to the Charge. He was found guilty of Specification 1
and of the Charge and not guilty of Specification 2, No evidence
of previous convictions was introduced. He was sentenced to be
dismissed the service, The reviewing authority, the Commanding

2027
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General, IX Troop Carrier Commend, approved the sentence and
forwarded the record of trial for action pursuant to Article
of War 48, The confirming authority, the Commanding General,
European Theater of Operations, confirmed the sentencs and
withheld the order directing execution thereof pursuant to
the provisions of Article of VWar 50%.

3. Accused pleaded guilty and after the effect of his
plea was explained to him, repeated, "I was drunk, sir" (R4).

The undisputed evidence for the prosecution shows
that Technical Sergeant Netro K. Cymbalak, 72nd Troop Carrier
Squadron, was going after some laundry about 2000 hours the
night of 12 August 1944. On passing a fpub" an officer stopped
him, "stumbled around for a while and tried to get up or the
truck and finally made it", He wanted to be taken to town and
was refused but Cymbalak offered to take him to his area.

"He said, 'Hell, no., Let's go to town and get
drunk'. I said I couldn't do that, that I was
on guard duty. He said, 'Fuck that, I am the
Provost Marshal and there will be no guard on
duty tonight!' When I-got to my area, I left
him in the truck and took the laundry in end
when I came back out, he was not in the truck,

I walked into the barrack and I noticed a lot
of commotion in there, * % ¥ I walked in there
end this officer turned around to me and said,

'What are you, Yankee or Rebel?' I said 'Yankee!
"end he grabbed me by the neck, I held on to
his hand., He kept pulling oh the back of my
neck end he scratchzd me up pretty bad and about
that time the charge of quarters came in, I
don't know just what ell was said but the charge
of quarters tried to help me out and said was
I ready to go cn guard duty and I said I was
and the lieutenant sald thers wouldn't be any
guard and wanted to see my commanding officer
so he could get me to go with him on a special
investigation, Somehow or other I met up with
Sergeant Wehrkamp who said he was going to call
up the military police which he did. They came
and tried to get the officer to go with them and
he saild he was not golng with them and gave them
a direct order to get out of the building., After
that I left and went back to the hanger and that
is all I know about the whole thing"(R5).

In his opinion accused was pretty drunk. He was staggering, stam-

mering and was "pretty" loud (R6). While he was scuffling with Ser-
geant Cymbalak, the barracks room door was broken off its hinges

BONFIDENTIAL
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(R10,12). Accused kept asking the men in the room if they

were Yankee or Rebel and saying he didn't like Yankees (R1l).
This story was corroborated in detail by five enlisted men all
of whom were of the opinion that accused was drunk (R13,15,18,
20,22). Accused was finally gotten to his quarters and at 2130
hours when Ceptain De Capriles of the 72nd Troop Carrier Squad-
ron was investigating a report of a disturbance in one of the
enlisted men's barracks, he went to look for accused and found
him

"lying in bed with his coat off and shirt open
and one arm was dangling from the bed., He
was fully dressed otherwise and was lying on
the bed breathing heavily" (R22-23).

4., For the defense accused's Company Commander who had
known him for more than & year, his only witness, testified "He
had been an excellent officer" (R24).

The rights of accused as a witness having been explained
to him, he elected to remain silent.

5. The plea of gullty as well as the evidence fully es-
tablishes the fact that accused was "drunk and disorderly in
station®, His drunkenness was observed by many soldiers and
was accompanied by abuse of rank and destruction of property.
Such behavior by an officer of the Liilitary Police or of any
branch of the Army is unquestionably prejudicial to good order
and military discipline,

6. The charge sheet shows accused is 42 years and eight
months of age. He was appointed a Second Lieutenant, Bavalry
Rifle Troop, 25 November 1942.

7. The court was legally constituted and had jurisdiction
of the person and offenses, No errors injuriously affecting the
substantial rights of accused were committed during the trial,
The Board of Keview is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the
sentence, Dismissal is authorized upon conviction of an offense
under Article of War 96.

nge Advocate
W Judge Advocate

_&macﬂmmﬂ&k’uy\f__hd ge Advocate
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¥ar Department, Branch Office of The Jq?g6E19¥§2zFe General with
_ the European Theater of Operations. TO: Com-
manding General, Europsan Theater of Operations, AP0 887, U. S. Army.

l. In the case of Second Lieutenant GEURGE D, NEWCOMBE ‘
(0-1031112), 1229th Military Police Company (Awn), attention is
invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficlent to support the findings of
guilty and the sentence, which holding is hereby approved, Under
the provisions of Article of War 50%4, you now have authority to
order exscutlon of. the sentence,

2. When coples of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this office
is CM ETO 5027. For convenience of reference please place that
number in brackets at the end of the order: (Ci ETO 5027).

-

2%

/4. c. McNEIL,
Brigadier General, Unlted States Arng,
Assistant Judge Advocate General.

(Sentence ordered exscuted. GCMO 135, ETO, 15 Dec 1944)
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Branch Office of The Judge Advocate General

with the

European Theater of Operations

APQ 887

BOARD OF REVIEY NO, 1

SM ETO 5032

UNITED STATES
Ve

Technician Fifth Grade ANDREW
J. BROWN (34655574) and Private
CLAY A. FIMNIE (35649593),both
of the 2981st Quartermsster
Truck Company

N "t " M S N e o ol o

2 4 MAR 1845

SEINE SECTION, COMMUNICATIONS Z0ONE,
EUROPEAN THEATER CF OPERATIONS

Trial by GCM, convened at Seine
Section, Paris, France, 3 November
1944. Sentence as to each accused:
Dishonorable discharge, total for-
feitures and confinement at hard
labor for ten years. Fastern Branch,
Unlted States Discipllnary Barracks,
Greenhaven, lNew York

\
HOLDING by BOARL OF REVIEY KO, 1
RITFR, STEVENS and JULIAN, Judge Advocates

1. The record of trial in the casé of the soldiers named above
has been examined by the Board of Review,

2. Accused were arralgned separately and tried together upon
the following charges and specifications:

BROUN

CHARGE I: Violgtion of the élst Article of War.

Specification: In that Techniclan Fifth Grade
Andrew J, Brown, 3921st Quartermaster Truck
Company, Furopean Theater of Operations United
States Army, APO 350, did, without proper
leave absent himself from his company at .
Phillippeville, Belgium from about 30 Septenm~
ber 1944 to about 6 October 1944.

ponlt
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CHARGE II: Violation of the 96th Article of War.

Specification 1: In that * % * did, at, or near
Ciney, Belgium, from on or sbout 30 Septem-
ber 1944 to 6 October 1944, wrongfully and
willfully dispose of 800 gallons of gasoline,
issued for use in the military service of the
United States.

Specification 2: In that ¥ * % did, at Phillippe-~
ville, Belgium, willfully and wrongfully apply
to his own use without authority a government
vehicle, to-wit, a twin tank gasollne truck,
of the value of more than $50.00, from 30
September 1944 to 6 October 1944.

CHARGE III: Violation of the 69th Article of Var.

Specification: In that * * * having been restricted
to the limits of hls company area, did, at
Coubert, France on or esbout 12 October 1944,
break said resitriction,

FINNIE
CHARGE I: Violation of the 61st Article of Var.

Specification: Identical with the Specification
of Charge I (Brown) as above set forth except
for the appropriate substitution of the grade
and name of accused,

CHARGE II: Violation of the 83rd Article of Tar.

Specification: In thatﬁﬁiéyate Clay A. Finnie,

3931st Quartermaster Company, Furopean Theater
of Operations United States Army, APO 350, did
at, or near Ciney, Belgium, from on or asbout
30 September 194/ to 6 October 1944, through
neglect lose one spare wheel and tire of the
value of sbout 350.00, issued for use in the
military service of the United States.

CHARGE III: Violation of the 96th Article of War,

Specification 1: Identical with Specification 1
of Charge II (Brown) as above set forth except
for the appropriate substitution of the grade
and name of accused.

o
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Specification 2: Identical with Specification 2
of Charge II (Brown) as above set forth except
for the appropriate substitutién of the grade
and name of accused,

CHARGE IV: Violation of the 69th Article of Tar.

Specification: Identical with Specification of

~ Charge III (Brown) as above set forth except
for the approprlate substitution of the grade
and name of accused.

Accused made no objection to beilng tried together. ZEach accused pleaded
not guilty to and was found guilty of all charges and specifications
preferred against him, except that as to Charge III accused Brown was
found not guilty but gullty of a violation of the 96th Article of Har,
and as to Charge IV accused Finnie was likewise found not guilty, but
guilty of a violation of the 96th Article of War, Evidence was intro-
duced ageinst accused Brown of one previous conviction by summary court-
martial for driving a government vehicle in excess of the speed law in
violation of Article of War 96. No evidence of previcus convietions

was Introduced against accused Fimnie., Tach accused was sentenced to
be dishonorably discharged the service, to forfeit a1l pay and allow-
ances due or to become due,and to be confined at hard labor, at such
place as the reviewing authority may direct, for ten years. The review-
ing authority approved each sentence, designated the Eastern Branch,
United States Disclplinary Barracks, Creenhaven Prison, Beekman,Duchess
County, New York, as the place of confinement, and forwarded the record
of trial for action pursuant to Article of Tar 50},

3. Charges were served on each accused the day before the trlal.
This practice 1s not approved except in those rare cases where 1t is
required by milltary necessity. %There an accused was denied a reason-
able opportunity to prepare for trial and hils substantial rights were
injuriously affected thereby, it was held by the Board of Review that
he was deprived of liberty and property without due process of law, and
that the findings of guilty and the sentence were invalid (CM ETO 4564,
Woods). In the instant case neither accused objected to going to trial
nor moved for a continuance. Before receiving pleas to the general
issue the prosecution advised them that if there were any speclal pleas
or motions to be made they should be made then., Defense coumsel asserted
that there were no special pleas or motions to be made (R5). There is
no indication in the record of trial that elther accused was in fact
denied the right to a reasonable opportunity to prepare for trial, or
that any substantial right of either of them was injuriously affected
by the commencement of the trial on the day followlng the service of
charges(CM ETO 3937, Bigrow; CU ETO 5179, Hamlin).

4. The record of trial contains coﬁsiderable incompetent hearsay
[
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evidence Introduced chiefly through the testimomy of Captain Howard
L. Linton, commanding officer of the 398lst Quartermaster Truck Come
pany, of which both accused were members, The following questions
put to him by the prosecution and his answeres thereto, occur at the
beginning of the prosecution’'s case (R6):

"Q I ask you to look at the two men next
to the Lieutenant there. Do you re-
cognize those two men, Captain?

A, Yes,Sir, )

Q. Were they members of your command on
the 30th September of this year?

A, Yes, Sir,

Q Can you tell the cowrt, please, under
what circumstances they came to your
attention on or about that day?

A, They were reported to me as being
absent without leave and the fact
that was brought to my attention as
being serious is the fact that they
left with a government vehicle, one
of our 750 gasoline tankers. And
further check, why, we found that the
tank was filled with gasoline",

Inadmissible hearsay testimony was also introduced by the prosecution
in proving breach of restriction by both accused (R7). There was,
however, competent evidence 'of such quantity and quality as practi-
cally to compel findings by the court, independently of the evidence
illegally received, that each accused absented himself without leave,
that they wrongfully applied to their own use without authority a
govermment truck, and that they broke restriction, all as alleged in
the pertinent specifications. The erroneous admission of hearsay evi-
dence as to any of those offenses was therefore non-prejudiclal to the
substantial rights of accused (CM ETO 1201, Pheil; CM ETO 1693, Allen;
CM ETO 3211, Morgan and Kimbsll).

5. The evidence tending to prove that accused wrongfully disposed
of 800 gallons of gasoline(Specification 1, Charge II, as to Brown and
Specification 1, Charge III, as to Finnie) was not of such character as
to compel findings of guilty independently of the erroneously admitted
hearsay testimony of Captain Linton, namely, "“And further check, why,
we found that the tank was £illed with gasoline™(R6). Exclusive of
inadmissible hearsay, the evidence introduced by the prosecution on the
wrongful disposal of the gasollne was substantially as follows:

The vehicle taken without authority by accused was a GMC 6xb6
23-ton truck equipped with twin tanks having an aggregate capacity of
750 gallons and used for hauling gasoline %R6,7,10). These tanks
were filled with gasoline at about 5:00 pm 29 September 1944 (R14), 032
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ard the truck was then taken to the company area whete it was the
practice to keep the trucks under guard (R8,13). From the time it
was brought to the company area until it was taken by accused, some-
time after 12 o'clock noon on 30 September, the truck was not dis-
patched to anyone (R10,11,13) nor was it driven on a run for the
delivery of gasoline (R135. Units, however, would come to the camp
to obtain gasoline which at times was taken from the tank-trucks,It
was possible that the gasoline contained in the tanks of the truck
involved in this case was used to supply a passing convoy. If this
was in fact done, a record of it would have been kept by the dispatcher
(R15). Although the soldier who was dispatcher on 30 September was

a witness for the prosecution, he was not asked 1f he knew or had any
record that the gasoline in question was so used (R9). There was no
competent evidence of any kind tending to prove that the gasoline was
notused for this purpose from gbout 5:00 pm 29 September until noon
30 September - a period of about 19 hours. On 6 October when the
truck was found in the possession of the two accused a considerable
distance from camp, the twin-tanks were empty (R17,19). There was a
total absence of evidence as to what became of the gas.

6. Both accused elected to remain silent and no evidence was
presented in their behalf (R21).

7. It cannot reasonably be claimed that this evidence, indepen-
dently of the hearsay testimony of Captain Linton to the effect that
the tanks were full, substantially compelled a finding that during the
period of at least 19 hours which intervened between the £illing of
tanks and the unauthorized taking of the truck by accused, the gasoline
was not legitimately used, as wars not infrequent, to meet the needs
of passing convoys, and that when taken by accused the truck was loaded
with gasoline. The Board of Review is of the opinion that the im-
proper admission of the hearsay testimony of Captain Linton injuriously
affected the substantial rights of both accused and that the record
of trial is therefore legally insufficient to support the findings of
guilty of Specification 1, Charge II against accused Brown and of
Specification 1, Charge III against accused Finnie(See Pheil, Allen
and Morgan and Kimball cases above cited).

Charge II and Specificsation as to accused Fimmie - Except as
to value, there was sufflcient evidence to warrant a finding of guilty
against accused Finnie of losing through neglect a spare wheel and
tire issued for use in the military service of the United States. Since
there was no evidence of the value of the wheel or tire, or of the con-
dition of either, the court was warranted in finding that the wheel
and tire were of some value not in excess of $20,00. The offense is
charged as a violatlon of Article of War 83, The Specification, how-
ever, falls to allege that the wheel and tire were military property
belonging to the Tnited States (AW 83; MCM, 1922, par.l43, p.158). It
alleges that they were issued for use in the military service of the
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United States. The Specification therefore sets out a violation of
Article of Var 84 (AW £4; lMCM, 1928, par.lils, p. 158). The desig-
nation of the wrong article 18 not material in this case (McHM, 1928,
par.28,p.18).

8. The charge sheets show the following data on the age and
gervice of each accused:

Brown is 24 years and two months of age and was inducted
at Fort Bragg, North Carolina, 14 May 1943. Finnie is 20 years and
eight months of age and was inducted at Fort Thomas, Kentucky, 29
Jamiary 1943. Each was inducted to serve for the duration of the war
plus six months., Neither had prior service.

9. The court was legally constituted and had jurisdiction of
the persons and offenses. No errors injuriously affecting the sub-
stantial rights of either accused were committed during the trial
except as herein specifically noted. The Board of Review is of the
opinion that as against accused Brown, the record of trial is legally
sufficient to support the findings of guilty of Charge I and its
Specification, Charge II and Specification 2 ‘hereunder, and Charge
III, as changed by the court, and its Specification, but legally in-
sufficient to support the finding of guilty of Specification 1 of :
Charge I1I; that as against accused Finnie the record of trial is
legally sufficlent to support the findings of gullty of Charge I and
its Specification, Charge III and Specification 2 thereunder, Charge IV,
as changed by the court, and its Specification, but legally insuffi-
clent to support the finding of guilty of Specification 1 of Charge III,
and legally sufficient to support only so much of the findings of guilty
of Charge II and its Specification as involves findings that accused
did, at the time and place alleged, through neglect lose one spare wheel
and tire of a value of not more than $20.00 issued for use in the
military service of the United States, in violation of Article of Mar
84, and that the record of trial is legally sufficlient to support the
sentences,

10. The designation of the Eastern Branch, United States Dia-

ciplinary Barracks, Greenhaven, New York, as the place of confinement
is authorized (aw 42,);7r 10, "D, 14 Sept 1943, sec.V1, as amended).

iy /
/ 'M / - / / Judge Advacate
vié

Judge Advocate
/é;a~4/414n/vcf’ Judge Advocate
VZ/ 5032"
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War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. R T0: Commanding
Gensral, Seine Section, Commicatio&QM %opean Theater of
Operations, APO 887, U. S. Army.

1. In the case of Technician Fifth Grade ANDREN J. BROWN
(34655574) and Private CLAY A. FINNIE .(35649593), both of the 398lst
Quartermaster Truck Company, attention is invited to the foregoing
holding by the Board of Revisw that as against accused Brown the
recard of trial is legally sufficient to support the findings of
guilty of Charge I and its Specification, Charge II and Specifica-
tion 2 thereunder, and Charge III, as changed by the court, and its
Specification, but legally insufficient to support the finding of
guilty of Specification 1 of Charge II; that as against accused
Finnie the record of trial is legally sufficient to support the
findings of guilty of Charge I snd its Spescification, Charge III
and Specification 2 thereunder, Charge IV, as changed by the court,
and its Specification, but legally insufficient to support the
finding of guilty of Specification 1 of Charge 1II, and legally
sufficient to support only so mmch of the findings of gullty of
Charge II and its Specification as inwlves findings that accused
did, at the time and place alleged, through neglect lose one spare
wheel and tire of a value of not more than $20.00 issued for use
in the military service of the United States, in violation of
Article of War 84, and that the record of trial is legally suffi-
cient to support the sentences, which holding is hereby approved.
Under the provisions of Article of War 504, you now have authority
to order exscution of the sentences.

2. Although held legally sufficient to support the sen-
tences, the record of trial in this case is unsatisfactory. Records
of this kind will undoubtedly tend to undermine confidence in the
processes of military Justice. Some of the errors and improper
practices apparemt from the record are listed below:

as Hedrafts of the charges are pasted over the originals
in such manner as to make it impossible to compare the redrafted
charges with ths originals,

b. Accused were brought to trial the day following ser-
vice of charges, thus raiasing the question of a possible denial of
due process of law, An accused and his counsel are entitled to a
reasonable opportunity to prepare for trial after the charges have
been served. It has been recommsnded therefore that except in those
cases in which military necessity demands it, no accused be brought
to trial within a period of five days subsequent to the service of
charges upon him unless he consents to the same. 50 3 2
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c. Charge III against accused Brown, and Charges
II and IV against Finnie were laid under the wrong Articles
of War,

4. Incompetent hearsay evid¢nce of a prejudicial
character was introduced in evidence without objection by
either the prosecution or the defense,

es The specifications alleging the wrongful disposal
of the gasoline are not properly drawn. No facts are alleged to
maks out an aggravated case properly chargeable under Article of
War 96, and if considered as violations of Article of War 84,
the specifications are defective in that no valus is alleged.

f. No evidence was introduced to prove the alleged
value of the truck or of the spare wheel and tire.

3. The action of the reviewing authority designates the
place of confinement as "Eastern Branch United States Disciplin-
ary Barracks, Greenhaven Prison, Beekmsn, Duchess County, New
York", The correct designation of the institution is "Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York",
The correction may be made in the published order.

L. W¥hen copies of the published order are forwarded to this
office they should be accompanied by the foregoing holding and this
inkbrsement, The file nuber of the record in this office is CM
ETO 5C32, For convenience of reference please place that number
in brackets at the end of the order: (CM ETO 5032).

/7%, ¢. weNemL,
Brigadier General, United States Army,
Assistant Juige Advocate General.

ol TR
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Branch Office of The Judge Advocate General (105)
with the
European Theater of Operations
APO 887
BOARD OF KEVIEY NO. 2 9 DEC 1944
Cil ETO 5051
UNITED STATES ) 9TH INFANTRY DIVISION
)
Te ) Trial by GCM, couvened at
) Mulartschutte, Germany, 20 October
Second Lieutenant GEORGE T. ) 1944. Sentence: Dismissal, total
WILLIAMS (0-1322498), ) forfeitures, and confinement at
60th Infantry. ) hard lebor for 20 years. Eastern
) Branch, United States Disciplinary
) Barracks, Greenhaven, New York,

" HOLDING by BOARD CF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLESPER, Judge Advocates

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of
Operations.

2. Accused was tried upon the following Charge and Specification:
CHARGE. Violation of the 64th Article of War.

Specification: In that 2nd Lt., George T. Williams, ©6Oth
Infantry, having receivad a lawful command from Lt.
Col. Harry R. Phipps, 60th Infantry, his superior
officer, to deliver a wriiten message to the
Headquarters First Battalion, 60th Infantry, did
at Regimental Headquarters, 60th Infantry, neaa
Zweifall, Germany, on or about 10 Cctober 1944,
willfully disobey the same.,

He pleaded not guilty to and was found guilty of the Charge and Specifi-
cation. No evidence of previous convictions was introduced. He was

~l-
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sentenced to be dismissed the service, to forfeit all pay and allow=-
ances due or to become due, and to be confined at hard labor, at

such place as the reviewing authority may direct, for 20 years. The
reviewing authority, the Commanding General, 9th Infantry Division,
approved the sentence and forwarded the record of trial for action
pursuant to Article of var 48. The confirming authority, the

Comuanding General, Buropean Theater of Operations, confirmed the
sentence, designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confimement, and withheld
the order directing execution of the sentence pursuant to Article of

~War 50%.

3. The prosscution showed that accused was, on 10 October 1944,
a Second Lieutenant, Infantry, attached, as Liaison Officer, to the
1st Battalion, 60th Infantry, then on duty at "A.P.O. #9, someplace
in Germany" (R5,6). At that time and place Lieutenant Colonel Harry
R. Phipps, Executive Officer of the 6Cth Infantry, gave accused a
written message in an envelope and told him to deliver it to the 1lst
Battalion, Accused "physically tock" this message in his hand, but
told Colonel Phipps "that he could not go' (R5,6). Colonel added,
describing what ensued:

#I asked him, Z;bcuseé7 'Do you mean to
tell me that you have been given a
lawful order by a Senior Officer and that
you refuse to carry out the order?! and
he said, 'I can't go up' and 'I can't
stand mortar and artillery fire'!., ®* ¥ %
At the same time Lt. Williams told me
that he would rather face a court-martial
than go back., He didn't flagrantly say that
he would not. He said that he could not"
(r6).

Earlier in the day, Colonel Phiups had had occasion to have accused
examined by "Dr. Klingder" of the Regimental Hedical Section, after
which accused went to the lst Battalion on a mission and returned with
infornation which he transmitted “verbally and correctly and clearly”™

(R6).

Yiajor worbert J. Hennen, 60th Infantry, testified and
corroborated the testimony of Colonel Fhipps (R7,8).

L. Accused, advised fully of his rightsas a witness in his own
behalf, elected to remain silent, and no evidence was introduced in
his behalf.

5. -The evidence thus presented supported each and every factual
allegation in the Specification. This Specification follows the
language of Article of iar 64 and alleges in eifect that the command in
question was lawful, was received by accused from a superior officer,
and that accused's disobedience was vdllfull, ‘There can be no difficulty
in deciding that the evidence conclusively shows that the comnand was

5051
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lawful and was given by accused's superior officer (Winthrop's .
Military Law and Precedents, Reprint 1920, pp.575-577)s Nor, in

view of the many decisions defining the meaning of "willfull" as

used in indictments charging certain offenses at civil law, can it

be sald that accused's disobedience here was other than willfull

within the meaning of that term us used in Article of War 64.
"illfully" means intentionally (Sullivan v. Dee, 8 I1l. App.263;
Luttrell v. Commonwealth (Ky), 63 S.W. 2d, 292; In re Light (NY),

21 iiisc. 737; Northern Ry. of France v, Carpenter (NY), 13 Low.

Prac, 222,223; Felton v. United States, 96 U.S. 702;' "jords and
Phrases", Vol.45, pp.208,209). It was only necessary for the court

to decide that accused intended his disobedience in order to find that
his conduct was willfull. The evidence supported such a finding, It
is clear that accused understood the order and that he was physically
capable of complying with it. This was not a case of neglect through
forgetfulness, but of intentiondl refusal to obey,, Under the definition
of "willfull", stated above, that intangible known fear may not be
accepted as a defense. Fear is relative. idlitary nggegqity in-time
of war can not afford to temporize with this emotion/of that stage which
Ledical authority is willing to declare paralyzation of physical effort.
Winthrop's Military Law and Precedents ~ Reprint 1920, discussing the
offense of disobedience to the lawful command of a superior officer,
says (pp.571-572)¢

Obedience to orders is the vital principle
of the military life - the fundamental
rule, in peace and ir war, for all inferiors
through all the grades from the general
of the army to the newest recruit. ' This
rule the officer finds recited in the
comnission which he accepts, and the
soldier in his ocath of enlistment, svears
to observe it. As in the British system
all military authority and disipline are
derived from one source - the Soverelgn, so
in our army every superior, in giving a
lawful command, acts for and represents the
President, as the Commander-in-Chief and
Ixecutive power of the nation, and the
source from which his appointment and
authority proceed. Hence the dignity.and
significance of a formal military order,
and hence the gravity of the obligation which
imposes upon the inferior to whom it is
addressed. The obligation to obey is one
to be fulfilled without hesitation, with
alacrity, and to the full, nothing short
of a physical impossibility ordinarily
excusing a complete performance."

Ea 5051
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6. Accused is 24 years of age. He enlisted 2 August 1940 and
served to 15 July 1943. He was commissioned and entered on extended
active duty on 16 July 1943. The record does not show that he had
prior service,

7. The court was legally constituted and had jurisdiction of
the person and offense. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence,
Dismigsal is authorized upon conviction of violation of Article of
War 64.

8. The offense of willfull disobedience committed by an officer
in violation of Article of Var &4 is punishable by death or such
other punishment as a court-martial may impose, The designation of

the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, is proper (AW 42; Cir.210, WD, 14 Sep. 1943, sec.VI, as

amended).
‘-%‘W M Judge Advocate
(//4ﬂ22%:a—:2211!”"f‘“L‘ Judge Advocate

udge Advocate

-
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 9 DEC 1944 T0: Comman
General, European Theater of Operations, APO 887, U. S. Army.

1. In the case of Second Lieutenant GEORGE T. WILLIAMS (0-1322,98),
60th Infantry, attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficient to
support the findings of guilty and the sentence, as confirmed, which
holding is hereby approved. Under the provisions of Article of War
50%, you now have authority to order execution of the sentence.

1511
2. ‘Vhen copies of the publy&hs&”or Y forwarded to this office,
they should be accompanied by tﬁe% ; «iing and this in-
dorsement. The file number of/dHe 2tk&y office is CM ETO 5051.
For convenience of reference, [pleas oi-t er in orackets at
the end of the order: (Cu ETOSDSNR, € o
NI
)
e <
& (‘z@ '
o Co McNEIL

Brigadier General, United States Army,
Agsistant Judge Advocate General

(Sentence ordered executed. GCMO 141, ETO, 18 Dec 1944)
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Branch Office of The Judge Advocate General
with the
Buropean Theater of Operations
APC 887
BOARD OF REVIEW NO. 1 21 DEG 1944
CM ETO 5052
UNITED STATES ) 2D BOMBARDLENT DIVISION
)
v ) Trial by GCM, convened at AAF Station
) 147, APO 558, U.S. Army, 1, & Septem—
First Lieutenant HUGH I. TALIEY) ber and 14 October 1944. Sentence:
(0-807861), 330th Bombardment ) Dismissal, total forfeitures and
Squadron, .93rd Eombardment ) confinement at hard labor for 25 years.
Group (H) )} United States FPenitentiary, Lewisburg,
) Pemnsylvania.
HOLDING by BOARD OF REVIAT i0. 1
RITER, SARGENT STIVINS, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Loard of Revicw and the Doard submits this,
its holding, to the Assistant Judge Advocate General in charge of
the Eranch Office of The Judge Advocate General with the Zuropean
Theater of Operations.

2. Jccused was triod uvpon the following Charge and Specifica-
tion:

CHARGE: Violation of the 92nd Article of 7ar.

Specification: In that lst Lieutenant HUGH I. MALLEY,
330th Dombardment Squadron, 92rd Bombardment. .
Group (H) AAF, did, at AAF Station 104, on or
about 25.July, 1944, forcibly and feloniously,
against her.ill, have carnal knowledze of Hilda
Kathleen Moore,

He pleaded not guilty and, all nenbers of the court present at the
time the vote was taken concurring, was found guilty of the Cliarge
and Specification. No evidence of previous convictions was intro-

) 5052
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duced, Three~fourths of the members of the court present at

the time the vote was twken concurring, he was sentenced to

be dismissed the service, to forfeit all pay and allowances

due or to become due, and to be confined at hard labor, at

such a place as the reviewing.authority may direct, for 12 years.
The reviewing authority returned the record of trial to the

court for purposes of revision, as the sentence imposed was less
than the mandatory sentence required by Article of Var 92. On
14 October 1944 the court reconvened, revoked its former sentence
and, three-fourths of the members present at the time the vote was
taken concurring, sentenced accused to be dismissed the service,
.to forfeit all pay and allowances due or to become dus, and to be
confined «t hard labor, at such place as the reviewing authority
may direct, for the term of his natural 1life. The reviewing

authority, the Commanding General, 2d Bombardment Division, approved

the sentence but reduced the period of confinement to 25 years, and
forwarded the record of trial for action under Article of ifar 48.
The confirming authority, the Commanding General, European Theater
of Operations, confirmed the sentence as approved and mitigated,
designated the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement, and withheld the order directing ex-
ecution of the sentence pursuant to the provisions of Article of

War 50%.
3. The evidence for the prosecution was as follows:

‘ Miss Hilda Kathleen loore of 7 Sucklin; Avenue, Norwich,
Norfalk County, England (R13) the victim oi the offense alleged,
refused to testify when the court convened on 1 September 1944
and the court adjourned (R6~11). ¥When the court reconvened on

8 September Miss Moore was asked by the prosecution why she re-
fused to testify on 1 September and replied

HFor the same reason I do not wish to
testify now. The thing is too hard to
think about without having to-come to
court and tell strange people about
itn, '

‘Asked if she would testify "now", she replied in the affirmative
(R13). She testified that she was 19 years of age (R45) and that
on the evening of 25 July 1944 she went to a dance at Iongstratten,
at the Hardwick Airdrome (R13-14). She attended the dance at the
request. of a friend, Miss Butters, who had been asked by a 'boy™"
if she (Miss Butters) would "bring some friends out". Miss Moore
went to.the dance with a group of girls who met at the "Bell

Hotel" and were taken to the dance in three or four buses-(RlB-lh,,,

18,19)., Admitted in evidence as Def.Ex.A was a map of the area
involyed. . The dance was held in a building marked "MESS", _
Accused's quarters were in a building marked WDISPENSARY" (im the
large room at the end of this building)e The.officers' club is
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also shown on the map (R31-32). Upon her arrival witness met
accused who asked her to dance and they danced together several
times (R14,21). During the evening he asked her if she wanted
a drink and she requested Coca Cola. As no Coca Cola was
available, accused brought her a small "straight" whiskey and
he had"a larger one®, Prior to this occcasion the girl had
#gipped whiskey befors but never a lot" and "didn't like it",
She told him she could not "drink it like that", and that she
did not like whiskey. He replied

“There is nothing to put in it here but
there will be something over at the .
Officer's Club" (R16-17).

Lbout 9:30 pm when it was still light (R43) the couple left the
dance and on the way to the officers' club, accused said that he
had some lemon powder in his quarters. The girl *didn't think
anything about" going to his quarters as he "seemed very nice

about getting me the lemon juice', she saw other men going in and
out of the building, and could hear the radio playing within,
Inside his quarters (in the large room at the end of the building),
accused put lemon juice in her drink and then sat on the edge of
his dresser. She stood nearby and they engaged in a general
conversation. He put his arm arcund her and as it "didn't mean
anything® to her she did not object. When accused wanted her to
put her arms around his neck she gaid "I can't be bothered. I
came here to dance. I want to go back to the dance'. Accused did
not object and they returned to the dance hall (R17,25-27). During
the time they were in the room he did not kiss her (R17,27) nor did
he stretch out on the bed. She did not stroke his face with her
hand (R27). Several 'boys" were in and out of the room (R17,26)
and she was the only girl present (R27). She took only two or three
sips of her drink and left it on the dresser (R17,27-28). They
danced several times after their return to the hall and she danced
with no other person. She said she "didn't really want one' when
accused asked if she desired another drink. He replied "They have
got lemon to put in it now". When he brought her the second drink
witness took a "sip" and. did not like it. She poured half of it
into the glass of one of accused's friends, and pretended to drink
some of the balance left in her glass., She then put her drink on
the window ledge and knocked it over with her elbow., The girl had
no further drinks that evening (R16-18,23,29). She had "a little
out of two® drinks that evening and did not consume a whole one

(R42). -

About 11:30 pm "the party was getting rather noisy and
several of the boys had seemed to have had quite enough to drink",
Witness assented to accused!'s suggestion that they go to the officers!
club because it was late, her coat was there and "we had to leave
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from there" (R14,30,43)s They went toward the club and vhen

they reached the left hand turn leading to accused's barracks

(the "dispensary" - Def.Ex.A), he suddenly seized her and dragged
her toward his quarters. No one was in the vicinity. She did

not scream because she did not want "to cause a commotion" and

did not believe she would be heard. She told atcused she thought
he was going to take her to the officers! club, and repeatedly told
him to release her and leave her alone. .She tried to get away and
to free her wrists from his grasp. As he pulled her along witness
managed to iree one hand and held onto the door of the barracks.

He then ®got behind me and pulled me in®* (R15,20,32-34,43). He
then dragged her into "one of the smaller rooms" (Captain John-
son's room - Def,Ex.A) .where it was dark, picked her up and threw
her.on the bed, "That is vhen I really got frightened" (R15,34,43).
She attempted to scream but each time he had his hand over her
mouth (R15,36). She tried "to squirm" but could not "too much"
because he was on top of her and had her arms pinned (R36). She
struggled and he began to beat her., He hit the girl several times
and "practically" knocked her unconscious (R1lk,36,44,46). Her nose
and mouth bled and she choked beczuse the tlood ran dovm her throat.
She had great difficulty in refr:sining from fainting. When she
asked for a drink of water accused said he would get the water if
she would be quiet. %hen he left the bed she jumped up and tried
to leave the room. It was dark and although she reached the door,
she could not find the knob. He caught her, struck her several
tines in the stomach and again threw her on the bed (315,36-37,43-
Li 6-47)s Witness again asked for water and he arose from the bed
a second time to get it for her. She also jumped up, cnce more
trjed to escape from the’'room, and she found a door which apparent-
1y led to a closet. Accused caught her, hit her on the chin with
his fist and again threw her on the bed. She was then '"nearly out"
(R15,42,44,47). Accused lay on top of her, held her two hands
across her chest vith one hand, leaned on her with his arms, raised
his own body end removed her knickers with his other hand. She
screamed as much as she could, and did not in any manner help him
remove her clothing. He then inserted his penlis in the girl's
person and engaged in sexual intercourse with her (R15-16,38-39,45).
The insertion of his penis hurt her (R40). 'hile accused was
actually engaged in intercourse, someone opened the door and switched
on the 1light, Witness tried to scream but accused put his hand over
her mouth. - He sald "get out" and the "boy" who put on the light
said "Oh, excuse me" and left (R35,41-42,45). About five minutes
later, during which.time accused engaged in intercourse, a knock

on the door again interrupted him. Accused left the bed, opened the
door and stood in the doorway. The light shone from the hall into
the room and the girl saw her lmickers on the floor (R40~42,47-48).
Three "boys" stood in the door. She put on her knickers inside

out, ducked.under accused's arm, seized one of the men and said
“get me out of here". When she reached the end of the corridor she
ran off and left this "boy", bumped into another one and asked him to
accompany her while she obtained her coat. He helped her put on the
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coat, took her to the 'truck" and asked what was the matter. The
girl replied she Yhad a fight®, She arrived at her home about
1:45 am (R47-48). '

Miss Moore further testified that the rear seam of her
knickers was torn sbout four inches (R49=50). .She did not know
whether accused removed his trousers during.-the incident (R38 49).
She did not recall that anyone actually entered the room during .
the incident (R35), or that someone opened the door and said that
he was looking for another officer's hat (R37). Accused did not
leave the room or bring back a drink of water to her (R38). He
did not .at any time request to have intercourse with her nor, while
they were on the bed, did he attempt to caress her body. She
estimated that they were on the bed about ten minutes before the
act of intercourse occurred (R46). She did not know that she "was
all right until about a fortnight ago when I became queer" (men-
struated) (R41-42). Witness identified accused at the trial (R46).

Mrs. Mary Moore, mother of the girl, testified that when
the latter arrived home she said that she "had been attacked by a
man', She'as crazy with fright" and her mother "had an awful job
of getting her to speak rationally at all® (R50-51). The girl's
hair was "matted to her face with sweat and blood".(R50). Her
left eys .was bruised and was turning black, her nose was bleeding
and her left jaw was swollen~ "all out of proportion to her face',
Her upper lip was cut, her teeth were bleeding and two of her
front teeth were loose. Blood was on the girl's legs and she
experienced difficulty in walking. Her knickers were torn and *on
inside out" (R51). There were also bruises on the back of her legs
and on her.arms (R52). Witness identified her daughter's knickers
at the trial and they were admitted in evidence (R52; Pros.Bx.l).

It was stipulated by the prosecution, defense and accused,
that if Dr. A, O'Donovan, Mile Cross House, Aylsham Road, Norwick,
were present in court and sworn as a witness he would testify that
he examined Miss Moore about 9:45 am 26 July. She appeared "dis-
turbed®, had a "black eys™ and several bruises on her face which
were "yvery recently sustained”. His examination further revealed
the following facts:

#]l, Recent blood on the upper portions of
the thighs.

2, Abrasions of the mucuous membrane just
inside the wulva.

3. Appearance of the injured area suggested
that a recent injury had been sustained®

(r53).
4. For the defense, Lisutenant Colonel Pedro L. W. Platou,

052-
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‘Chief of Surgical Service, 231st Station Hospital, testified
that he examined Miss Moore at 2:00 pm 26 July (R54,57). - He
further testified that & woman'’s genitals "Beginning from the
external side®, were composed of labia minora, labia majora,
hymeneal ring, vaginal tract, cervex, uterus, fallopian tubes and
the ovariesn%RSS). The labia minora and majora composed the
vulva, the exteria portion of which "figures about five-eights

of an inch" (R55), and the distance between the base of the labia
minora and.the bymeneal ring which surrounds the ¥aginal tract,
was about three-quarters of an inch (R55,57).

Witness found black and blue marks, a laceration of the’
upper lip, contusions on both forearms and the rear of the left
leg, but no abdominal bruises. The girl's upper incisors were
loose. Her vulva showed small lacerations on both the labia
minora and majora, #left side", There was also bruising and cutting
of the poste{ior comissure of the hymeneal ring. #There was
fresh blood thers" (R55-56). Her hymen admitted one finger (R56).
Based upon this fact, witness was of the opinion that *"under
normal circumstances® no penetration occurred and that.the girl
was fstill a virgin® (R56).

#If there had been penetration in the regular
conditions it would have caused penetration .
of the vagina., No penetration had occurred®
(R56). (Underscoring supplied).

The following colloquies then occurred during examination of the
witness:

Q. Is there a possibility of any penetration
of the tip of the penis?
A. I doubt it very much. I doubt it" (R57).

Q3. TFrom your examination have you an opinion
as to whether or not there had been any
penetration in the gcsnal?

Ae In my opinion she had no penetration.

* =3 *

Qe Did your examination reveal the possibility
of any penetration however slight into the
enitals?
A. Yes" (1r58-59) (Underscoring supplied).

Colonel Platou further testified ithat a vaginal smear
“was made 26 July in our laboratory for examination” and -no
spermatozoa, live or dead, was discovered (R57-58)..

"Somewh.ere after” 9:00 pm (R62-63) on the evening in.
question, Sergeant Paul bair, 4C9th Bombardment Squadron, escorted
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a Captain Bryan into the big room at the end of accused's
barracks, in which there were several beds (R59-60; Def.Ex.A).
"It wasn't quite blackout time” and although the room was not
lighted "it wasn't to[:7 dark" and Bair "could see and such as
that® (R63-65). He saw accused "laying back! on a bed "comfort-
able as could be", and a girl standing on the floor leaning over
him, stroking his neck and the side of his face. She *"was doing
all of the petting" and "was giggling and having a good time'".
Bair left Captain Bryan in the room and departed (R60-64). (Bair's
evidence apparently relateu to the first visit of.accused and the
girl to the barracks).

The room of Captain Robert J. D. Johnson, 93rd Bombard-
ment Squadron, was the "first 3 ¥# 3% on the right" in accused's
barracks and contained two bunks and a developing room on one end
(R65-66; Def.Ex.A). (It also contained a sink (R77)). About
midnight (R70) Johnson went to his room to get the hat of a
Lisutenant Tool (R66). He opened the door, stood on the threshold,
and saw in the dark two people on the bed near the door. Accused
whom he recognized by his voice, said to shut the door (R67,69-70$.
Johnson closed the door, went to the large room at the end of the
building, and after a few minutes returned to his room with First
Lieutenant Harry H. Gruener, 330th Bombardment Squadron, 93rd
Bombardment Group, and another officer. The door was pulled open
by someone and Johnson, as a practical joke, turned on the light
in the room but did not look inside. Gruener saw accused standing
at the foot of the bed without his trousers and clad in his *shortst".
A girl was "laying down". The light was "turned right back off" (R67-
68,70-73). During the entire time he was in the barracks Johnson
did not hear any screams, yelling, or any noises indicating the
girl was in distress (R67-68).

Captain Henry F. Steinback, 330th Bomoardment Squadron,
93rd Bombardment Group, went to his room in the barracks (Def.ix.A)
and remained there from 9:45 to 11:45 pm (R75-77). He was awake
during this time and heard no disturbance, yells or cries (R77).
First Lieutenant Gene L. ldaddock, Station 104, went to his quar—
ters (the large room) in the barracks about 10:00 pm and left
after remaining there about 30 minutes (R78-79). He returned to
the barracks about 11:30 pm and went to bed. During this latter
period he heard no noises or sounds which suggest that a girl was
in distress (R79-80).

Lieutenant Colonel Howard P. Barnard Jr., Headquarters
93rd Bombardment Group, who was "™Air executive" of that organiza-
tion at the time of the incident, had known accused since April
1944 . He testified that accused was combat crew commander of all
of the lead crews and that in witness' opinion he wus one of the
most outstanding combat crew members in the group. He was well
thought of as a leader of his crew, as a leader crewpllot, per-
formed his duties in an excellent manner and "proved himself under5 0 52
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fire and combat®. iitness knew of no occasion, prior to the
incident concerned, when accused had not conducted himself as

an officer and gentleman. The reascn that the dance was held
that evening was the completion by the group of its 20Cth
mission. The 201st mission, whichoccurred that same day, ter-
minated accused's tour of duty and was his last mission (RS1-E2),

Major Henry K. Seiger, 330th Bombardment Squadron, who
was accused's commanding officer, had lmown him since 22 Larch
1944 (R81-82). -On the date of the offense alleged accused was
removed from combat wuty becausz he completed his 33rd combat
mission that day, on which he was the lead pilot. In witness!
opinion, accused was an excellent officer, a good leader and an
outstanding member of the squadron. EHis reputation for honesty
and veracity was excellent., ‘/itness never flew with him but
from observation of others, accused "did an extellent job on
missions" and was an outstanding pilot in the squadron (R83-84).

First Lieutenant ieurice T. Lawhorne, 93rd Bombarduent
Group had been bomberdier in accused's crew tfor ten months.

"fe have gone out together and everybody
thinks he is a swell guy. I think so
myself, I don't inow of a guy any sweller
than ‘he is" (R86).

Accused had a good reputation for being honest and truthful and
conducted himself as a gentlemin prior to the incident alleged

(R&}"Bé) .

Accused, who was advised of his rights and stated that
he understood them, elected to testify under oath (R86). He
“wolunteered" for and entered the service in April 1942 and in
Septenber 1942 was %called % ¥ % into the Cadets™. "He received
his commission 28 July 1943, and after receiving.further training
in the United States, was sent to Stone, iales, and assigned
to his present organization. TFor about 20 missions he flew the
"wing and element lead", "was made crew leader® on his 24th
mission, and from his 25th mission on "was flying squadron lead
and deputy lead®. He flew his 33rd mission on 25 July (R87-88).

After he met and danced with Miss lioore she accepted
a drink of M"Scotch" znd they went to the large room in his
barracks (Def.Ex.A) where he put lemon powder in her drink (R33~89).
They sat on the bed and conversed. He kissed her four or five
times, leaned back on the bed, and "she was petting my face ¥ ¥ i
teasing me and rubbing her finger down my nose and I was bitin
it." Captain Bryan entered with znother person (Sergeant Sair
and.the girl jumped up. Accused arose, sat on the dresscr, kissed
her two or three times and held her "real close'. She "didn't
mind". They then returned to the dance and she.accepted another
drink. later they left the dance and went toward the officers!
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club. He suggested that they go to his barracks but she did
not vish to do so because other men would probably be in there.
As she seemed "a little hesitant when he suggested they go to
Captain Johnson's room he

"took her by the hand and led her in there,
There was no pulling or tugging at all®
(rR90).

Inside the room he kissed her three or four times, they put their
arms around each other and he swung her legs up on the bed (R90~91),
He lay down beslde her, kissed her three or four times and became
"very passionate with her'¢ Someone opened the door, laughed, and
asked him what he was doing « He told the person to shut the door
and told the girl it *would be all right" when she expressed her

fear that someone would enter. S&he asked for water and he arose,
turned on the light and saw no glass by the sink., After he turned-
off the light and walked down the corridor, intending to get a glass,
he returned because he heard voices and thought someone might enter
the room. Upon his return the girl was hiding in Captain Johnson's
developing room because she thought she "heard somebody coming'.

They sat dovm on the bed and as she was "a little excited" he
reassured her that no one would enter. After he kissed her he went
to the boiler room (Def.Ex.A) and obtained a. glass of water at her
request (R91). They then reclined on the bed and he kissed her
several times and put his hand on her breast. When she pulled his
hand away he kissed her again. She "was getting passionate herself”
and had her arms around him. She did not object when he again placed
his hand on her breast and put his hand between her legs. They
"rolled over closer and then she told me not to do that". He be-
lieved he "couid make love to her", arose, and removed his trousers.
He heard "these fellows ¥ % % laughing outside and as they walked
by the door someone twurned on the light. They saw him standing there
without his trousers and laughed. The girl remained on the bed and
after one of the "fellows" turned off the light and closed the door,
accused again lay.down peside her and told her "it would be all right!
when she once more expressed concern that someone would enter the
room. He kissed her several times.and she "was getting very passion=-
ate., He raised himself, pulled up her dress, 'got up" on his knees
and.told her to 1ift herself, She did so and he removed her "pants®
which eventually fell to the floor. She asked him to "Put something
on'" and he replied that it was not necessary. She then said "Please.
be careful?, He'rawled in" between her legs and attempted to insert
his penis in her person.

"I suppose I did a fraction or so. I didn't
put it all.the way in" (R92-93).

She said "it was hurting her" and "Please take it out". Accused 50 52
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did so, lay on top of her and kissed her. The girl "was hanging

on to me and kissing me very passionately" (R92-93). He then

had an emission "outside of her legs" and.she asked him to get

up. She felt between her legs, and said *What am I going to tell

my mother®, She was crying loudly but did not scream or yell.

She said she would have a baby., He asked her not to cry, assured
her that there was no chance of her having a baby and that it would
be "All right"., The girl said "I am bleeding though", sat on the
edge of the bed, and was getting hysterical and crying". She asked
three or four times what she would say to her mother. Accused feared
someone would enter because she cried so loudly, put his hand over
her mouth and asked her to be quiet. She bit his little finger and
he turned around, swung his arm away and his arm hit her in the face.
He did not strike her any other time nor strike her on any other

part of her body. Then she "really did start to cry". He told her
he was sorry, asked her to lie down and said that he would see what
he could do. He turned on the light and put on his trousers in ) ,
order to get her a glass of water. He saw that her nose was bleeding.
He heard some "fellows" outside yelling ®Ha,Ha"., 1When he opened the
door thery entered and said *Ha, Ha, the bus has gone", Miss koore
was still on the bved and agked "Where are my knickers". ithen

accused said "Right ther " she seized them and ran out of the

door (R93,97-98).

On cpoes—examination, accused identified a stztement he
made on 26 July to a Lieutenant Bricker which was admitted in
evidence as Pros.Ex.2 without objection by the defense (R93-94).
Accused testified that he was informed of his rights by Bricker
(R94). He told the latter that he did not wish to make a statement,
whereupon Bricker told him he either could or could not make a
statement, but that it would "look awfully funny for-you as an
officer if you don't® (R95). Accused was nervous, "being accused
of such a crime", and made the statment. He saw Miss Moore that day
before he made the statement gnd noticed only her "black eye". Vhen
asked by Bricker if he struck the girl accused replied that he did
not ~ "jt was an accident and I told her that®, On the evening he
made the statement accused telephoned Bricker and asked him to come
to see him (accused), that there were several things in the statement
that were "not right® and that he "wanted it back™, Bricker told him
"to forget. about it", that there was nothing of any importance in the
stctement (R96).

Accused stated therein that he had five *double Scotches
and sodas" before he met ifiss Moore about 8:30 pm that evening,
and that Le was, therefore, "a little tight" at that time. &his
narrative concerning their first visit 1o his barracks is substan-
tially the same as his testiiony with the exception that his state-
mentreferred only to the fact that he kissed the girl three or
four times and that she did not-object. It was silent as to certain
other facts contained in his testimony, namely, that he lay on the
bed while she was "petting his face". The pertinent portion of the
statement concerning thg secowd visit to the barracks was as follows:
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#0n the way over to the Club, I again suggested

to Miss Moore we go over to my room. She seemed
reluctant and hesitaht to go to my room, so I
took her by the arm and pulled her along, gently.
I took her in another room, a-smaller one than

ny own. This room had 2 veds. I knew this room
was usually occupied by Capt Johnson and Lt.
Geer, no one else was present in this room at the
time we went in. I picked her up, laid her on the
bed, and then proceeded to make advances towards
her, (iiss ifoore); she reskbed my advances, she
screamed a couple of times, There were no

lights on in the Hut &t the time or anylime while
we were there. I{ was about 2320 hours.. I

told her to stop screaming. A few officers at
this time opened the door, looked in, said,
Texcuse me?!s I told them to get out and they
shut the door, Iliss lloore then asked me for

a glass of water. I got off the bed, went to

my room, which is at the other end of the hHut to
get her the water. I got the glass of water
returned to where idiss Moore was, and found her
gone, There was a light on at all times in the
corridor, connecting the room we were in and my
OWIl TOOIm.

I searched the room for Miss Moore. Could
not find her, and thinking she had gone back to
the dance at the Oificer's ' Club, I went in ‘search
for her, but could not find her there. I stayed
around the Officers' Dance, at the kess Hall, for
about 10 or 15 minutes, and bought one drink
of Scotch. As I was standing there drinking
ny Scotch, a group of officers at the bar
started arguing in loud voices. One officer
shoved another back and into me., I said,

'watch where your going'!s. He got smart with
me and I asked him to come outside. 3ie went
outside.and the two of us started fighting.
I have never seen this officer befors.
{

Only about % dozen punches were thrown
by me and the officer I was fighting with and
then some officers came up and broke it up.

I returned to my hut. It was around
twelve o'clock. I undressed, and a bull
session with the boys in the hut for about
an hour and then went to bed. The boys in the
Hut said they had heard a girl yelling ‘'Rape®.
She had been mentioning my name. 5 0 5 2
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I knew nothing else about the matter until
Major Geich told me what had happened in
Col,-Phillpalts office at Station 104. I did
not at enytime have sexual intercourse with
Kathleen Moore, nor did I at any time strike
her, or hutt her physically" (Pros.Ex.2).

Second Lisutenant Alex Bricker; Headquarters 2d Bombard—
ment Division, testified that on 26 July after he warned accused of
his rights the latter said that he wished to make a statement and
did so (Pros.Ex.2). The statement was in Bricker's handwriting and
was signed by accused. The following dey accused-telephoned witness:
and reguested that he come and see him as he (accused) had more
information. When witness visited accused the latter asked if it
was necessary that the statement be used, that he wanted it returned
to him. He did not furnish Bricker with any additional information
(R98-100).

5. Called as a witness in rebuttal by the prosecution; Miss
Woore testified that when they first went to accused!s quarters it
was very light and "There was always some of thé boys in there',
She did not sit on the bed nor did accused lie on it. He sat on
the edge of the dressing table. During their second visit accused
never left the room at all. He twice left (the bed) to get her
a glass of water. He did not feel around her private parts with
his hand (R101-102}.

6. Among the papers accompanying the record of trial is a
request for a rehearing based upon several grounds, addressed to
the reviewing authority by the individual defense counsel. Attached to
such request is an affidavit by such counsel to the effect that the
president of the court told 'him on 8 September that he ,

#would never have voted for.con¥iction if
I knew it carried a mandatory sentence of
life imprisonment. I would have found
some way out of 1i¥,

Also attached is ‘an affidavit by the" pr351dent of the court in

which he denied having made that particular statement. It is an ele-

mentary principle of law that )
#The trial court commiis no error in deny-
ing a motion for a new trial in a criminal
.case, founded upon the affidavits of

jurors to the effect that they did not
understand the legal effect of their verdict®
(Hendrix v, U.S., 219 U.S. pa79 55 L.Ed.,

- p»103, syllabus).
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7. Several irregularities contained in the record of trial
are coumented upon in the reviews of the Staff Judge Advocate,
2d Bombardment Division, and the Assistint Stafl Judge Advocate,
Buropean Theater of Operations. Further comuent thereon is un-
necessary.

8., "YRape is the unlawiul carnal knowledge of a
woman by force and without her consent.

Any penetration, however slight, of a twomants
genitals is sufficient carnal knowledge,
whether emission occurs or not.

) * * _
Force and want of consent are indispensable
in rape; but the force involved in the act
of penetration is zlone suffident where
there is in fact no consent,

3 3 3 .
Proof.—(a) That the accused had carnal
knowledge of a certain female, as alleged,
and (b) that the act was done by force and
without her consent" (MCM, 1928, par.l4&b,
p+165) (Underscoring supplied).

No question of the identity of accused is involved in
the case under consideration. The fact that penetration of ldiss
lioore's person was accomplished by accused was clearly established by the
evidence, apart fromthe testimony of the girl herself. Accused testi-
fied that although he did not.insert his penis *all the way in", he
supposed he "did a fraction or so". tihen Dr. O'Donovan examined Miss
koore the following morning he discovered abrasions 'of the mucous
membrane just inside the vulva®. Lieutenant Colonel.Platou, a
defense witness, testified that his examination did reveal the possib-
ility of a penetration, however slight, of the girl's genitals. There
were small lacerations on both the labia minora and majora, and
bruising and cutting of the posterior comissure of the hymeneal
ring where there was "fresh blood", It is clearly apparent that when
Lieutenant Colonel Platou testified that in his opinion there was no
penetration, he meant penetration beyond the hymeneal ring and into .
the vaginal tract. However, as stated in the ilanual for Court-
artial, the established principle of law is that any penetration,
however slight, of a woman's genitals, is sufficient carnal inowledge
(Cd ETO 3375 Tarpley and authorities therein cited; Cil ZT0 3859,
Watson and Jirberlyv)e

The only qucction presented for consideration is one of
fact, nzmely, whether the girl consented to the act of intercourse.
She testified that accused dra;ged and pushed her 6 into the room,
threw her on the bed and held her down forcibly. Le prevented her 5 052
from screzming by putting his land on her mouth, repeatedly struck
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her, znd knocked her practically unconscious. 3he then twice
attempted to escape from the room, was hit by accused ssveral tines
in the stomach and on the chin and again throvm on the bed. She
was "nearly out'. He held her two hands with one of his, leaned
on her, removed her knickers and then enguged in sexual inter-
course by force and against her will, ‘lhen Captain Joknson cause

to the room accused placed his hand over her mouth so that she

was unable to scream, and he ordered Johnson to 'get out", Her
knickers were torn about four inches in the rear seam. Liss
loore's testimony was amply corroborated by that of her nother to
whom she complained that she "had been attacked", and who testi-
fied as to the girl's pitiful mental and ghysical condition when
she arrived at her home. -The victim's version of tiie incident

was further corrotorsted by thie medical testimony of Dr. O'Donovan
and that of the defense wiiness, lisutenant Colonel Platou.. The
evidence clearly established the fact that she had rececived a
severe physical beating. The fact that the vaginal smear disclosed
no evidence of spermatozoa is readily explained by accused's
testimony that he had an emission vhen he was not within her person.

In his pre-trial statement accused steted in substance
that he laid her on the bed, made "advances towards her®, and that
she xreamed and resisted. He then.went to obtain a glass of water
at her request, returned and found that she had disappeared. He
denied having intercourse with the girl. The substince of his
testiwony at the trial was that he engaged in sexual intercourse
with her consent and cooperation.., that she thereafter bacame upset,
screamed, cried loudly and became hysterical. He accidently hit
her face with his arm but did not intentionally strike her at any
time or strike her on any other part of her body. The gquestion
whether the victim consented to the act of intercourse or whether
it was committed by accused by force and wiolence and against her
will, was a question of fact, within the exclusive province of the
court. The findings of non-consent is abundantly supported by
competent, substantial evidence of the most convincing character,
and such findings will not be disturbed by the Board on appellate
review (Cil ETO 2472, Blevins; Ci 70 1899, Hicks; CM ETO 1402,
Willison and cases cited therein).

9. The charge sheet shows that accused is 28 years and ten
months of age and that he was commissioned 28 July 1943 at Army
Air Force Student Training Center, Stuttgart, Arkansas. No prior
service is shown. .Accused testified that he entered the sevice
in April 1942,

10. The court was legally constituted and had jurisdiction of
the person.and offense. WNo errors injuriocusly affecting the
substantail rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is
legally sufficient to support the f{indings of guilty end the sentence
as approved and confirmed. 52
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11. The penalty for rape is death or life imprisonment
as the court-martial may, direct (AW 92). Confinement in a
penitentiary is authorized for the crime of rape by Article of
War 42 and sections 278 and 330, Federal Criminal Code (18
USCA, 457,567). The designation of the United States Peniten-
tiary, Lewlsburg, Pennsylvania, as the place of confinement .
is proper (AW 42j; Cir.229, WD, 8 June 1944, sec.IlI, pars. 1b(4), 3b)

.. mé Judge Advocate

udge Advocate

W_‘Mm@ ‘Advocate
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War Department, Branch Office of The Judge Advocate General with
the Buropean Theater of Operations. 21 DE( ]%% TO: Command-
ing General, Buropean Theater of Operations, 587, US. Army.

1. In the case of First Lieutenant HUGH I. MALLEY,
(0-807861), 330th Bombardment Squadron, 93rd Bombardment Group
(H), attention is invited to ths foregoing holding by the
Board of Review that the record of trial is legally sufficient
to support the findings of puilty and the centence as approved
and confirmed, which holding is hereby approved. Under the
provisions of Article of ‘jar 50%, you now have authority to
order execuvion of thne sentence,

2+ when copiles of the published order are forwarded to this
office they should be accompanied e Xegegoing holding and
this indorsement. The file myhes” 4 &Rserd in this office is
G UT0 5052, Tor conveniency
in traciets at the end of ti

Brigadieer-" United States Army,
Assistant Judge aAdvocate General.

(Sentence ordered executed. GCMO 28, ETO, 23 Jan 1945)
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Branch Office of The Judge Advocate General
with the
European Theater of Cperations
LPO 887
BOAED OF REVIEW NO, 2 8 DEC 1944
Cl ETO 5053
UNITED STATES ) IX BOMBER COMMAND (now
) 9TH BOMBARDNENT DIVISION)
v. ) .
) Trial by GCM, convened at
First Lieutenant WALTER G. )  Bournemouth, Hampshire, England,
CAMPBELL (0-560739), Air )} 15 September 1944. Sentence:
Corps, Headquarters, ) Dismissal and total forfeitures.
IX Bomber Command )

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the officer named
above has been examined by the Board of Review and the Board submits
this, its holding, to the Assistant Judge Advocate General in charge
of the Branch Office of The Judge Advocate General with the European
Theater of Operations.

2. Accused was tried upon the following charges and specifi-
cations:

CHARGE: Violation of the 95th Article of Viar.

Specification: In that lst Lieutenant WALTER G.
CAVPBELL, AC, Headquarters, IX Bomber Command,
then assigned to 559th Bombatdment Squedron,
387th Bombardment Group (M), was, at Bournemouth,
Hampshire, England, on or about 28 July 1944, in
a public place, to wit: Meriville Hotel, Exeter
Road, Bournemouth, Hampshire, England, drunk
and disorderly while in uniform.

ADDITIONAL CHARGE: Violation of the 6lst Article of War,
Specification: In that * % % did, without proper leave,
absent himself from his station, at AAF Station

452, APO 140, U..8 Army from about OO0l hours, 12
August 1944 to about 2230 hours, 14 August 1944.
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He pleaded not guilty to, and was found guilty of, the charges and
specifications., Evidence was introduced of one previous conviction
by general courts-martial for absence without leave for four days

and for seven hours and for being drunk and disorderly in uniform,

in violation of Articles of War 61 and 96. He was sentenced to be
dismissed the service, to forfeit all pay and allowances due or to
become due and to be confined at hard labor, at such place as the
reviewing authority may direct, for one year. The reviewing author-
ity, the Commanding General, 9th Bombardment Division (M), approved
the sentence, remitted confinement and forwarded the regord of

trial for action under Article of War 48. The confirming authority,
the Commanding General, European Theater of Operations, approved
"only so much of the findings of guilty of the charge and its speci-
fication - - ~ as involves findings of gullty of drunk and disorderly
in uniform, in violatich of Article of War 96", confirmed the sentence
as approved and withheld the order directing xecutidn thereof pur-
suant to the provisions of Article of War 503,

3. The evidence for the prosecution shows that shortly before
midnight of 27 July 1944, accused was seen lying on the floor of the
hall lounge in the Meriville Hotel in Bournemouth, England, playing
with a cat rather roughly. He was a visitor to the Meriville Social
Club and not a resident of the hotel and, as the club haé closed at
ten o'clock, accused had no reason for remaining and was asked to
leave. He was in the company of another lieutenant., He stopped
playing with the cat but some time later, after midnight, was found
knocking on bedroom doors and had disturbed several people, He
entered one bedroom and had to be put out and was asked to leave the
hotel., As he "wouldn't go" the Military Police were called and, as
he still refused to leave, they assisted him off the premises and
put him in a jeep. Before they could drive away he got out and again
"came in', He was then removed, drunk and in full uniform. A number
of the employses of the hotel were present in the hotel lounge during
this time (R8-14). An extract copy of the morning report of accused's
unit of 12 August 1944, admitted in evidence (R7), contained the fel-
lowing entries pertaining to accused under date of 12 August "Dy to
AWOL, 000l" and under date of 15 August 1944, "AWOL to dy, 2230, 1l4th"
(R7, Pros. Ex, 1).

4. Accused, being advised of his rights as a witness, remained
silent and produced no witness,

5. The offenses of being drunk and disorderly in uniform under
such circumstances as to be discreditable to the service and of being
absent without leave are fully proved by the evidence,

6. The charge sheet shows accused is 28 years and four months
of age. He was inducted with the National Guerd 12 February 1941, dis-
charged 4 Auvgust 1942, for convenience of the Government and commis-
sioned Second Lieutenant, Air Corps, on 5 August 1942, at Miami Beach,
Florida, \
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7. The court was legally constituted and had jurisdiction
of the person and offenses, No errors injuriously affecting the
substantial rights of the accused were committed during the trial.
The Board of Review is of the opinion that the record of trial is
legatly sufficient to support the findings of guilty and the sen-
tence as confirmed, Dismissal of an officer is authorized upon a
conviction under either Article of War 96 or 61,

@W Judge Advocate
Y/ 7
Judge Advocate

Judge Advocate

0053
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War Department, Branch Office of The Judge Advocate General with

the Eurcpean Theater of Operations. C I0: Com-
manding General, Furopean Theater of Operaxgogg, lg64887, U. S, Army.

1. In the case of First Lieutenant WALTER G. CAMPBELL
(0-560739), Air Corps, Headquarters, IX Bomber Command, attention
is invited to the foregoing holding by the Board of Review that the
record of itrial is legally sufficient to support the findings of
gullty and the sentence, which holding is hereby approved. Under
the provisions of Article of War 50%, you now have authority to
order execution of the sentence.

2. When copies of the published order afé forwerded . to
this office they should be accompanied by the foregoing holding and
this indorsement., The file number of the record in this office is
CM ETO 5053. For convenience of reference please place that number
in brackets at the end of the order: (CM ETO 5053).

W
E. C. McHEIL,

Brigadier General, United States Army,
Assistant Judge Advocate General.

(Sentence ordered exscuted. GCMO 134, ETO, 14 Dec 1944)
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Branch Office of The Judge Advocate General
with the
European Theater of Operationa
APO 887
BOARD OF REVIEW NO. 1 9 MAR 1945
CM ETO 5068
UNITED STATES % 9TH ARMORED DIVISION
v. ) Trial by GCM, convened at Mersch,
) Duchy of Luxembourg, 17, 18 Novem-
Technicians Fourth Grade ) ber 1944. Sentence as to each
SAMUEL W. RAPE (34116651) ) accused: Dishonorable discharge,
and LLOYD A. HOLTHUS ) total forfeitures and confinement
(37093665), both of Battery ) at hard labor for life. United
ngn, 73rd Armored Field ) States Penitentiary, Lewisburg,
Artillery Battalion ) Pennsylvania.

HOLDING by BOARD OF REVIEA NO. 1
RITER, SHERHMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldiers named above
has been examined by the Board of Review.

2. Accused were arraigned separately and tried together with
their consent upon the following charges and specifications:

RAPE

CHARGE: Violation of the 92nd Article of War,

Specification: In that Technician Fourth Grade
Samuel ¥, Raps, Battery "C", 73rd Armored
Field Artillery Battalion, did, at Haller,
Luxembourg, on or about 28 October 1944,
forcibly and feloniously, against her will,
have carnal knowledge of Jeanne Dupont,.
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HOLTHUS
CHARGE: Violation of the 92nd Article of War,

Specification: In that Technician 4th Grade Lloyd
A. Holthus, Battery %“C", 73rd Armored Field
Artillery Battalion, did, at or near Haller,
Duchy of Luxembourg, on or about 28 October
1944, wrongfully and feloniously ald and abet
Technician 4th Grade Samuel W, Rape, Battery
ngr, 73rd Armored Field Artillery Battalionm,
in forcibly and felonlously against her will
having carnal knowledge of Jeanne Dupont, by
acting as a look-out.

Each accused pleaded not guilty and, two-thirds of the members of the
court present at the time the votes were taken concurring, each was:
found gullty of the Charge and Specification preferred against him,

No evidence of previous convictions was introduced against either ac-
cused, Three-fourths of the members of the court present at the time
the votes were taken concurring, each was sentenced to be dishonorably,
discharged the service, to forfeit all pay and allowances due or to §i
become dus, and to be confined at hard labor, at such place as the re-
viewing suthority may direct, for the term of his natural life., The .
reviewing authority, as to each accused approved the sentence, -desig-
nated the Unlted States Penitentiary, Lewlsburg, Pennsylvania, as the
place of confinement and forwarded the record of trial for action
pursuant to Article of War 50%.

3. The evidence for the prosecution is as followa:

" On 28 October 1944, Jeanne Dupont and Jean Pierre Roeder, both
of Haller, Luxembourg, were standing with thelr bicyecles at a triangle -
formed by a road junction near Haller. They were talking while Roeder
was attempting to fix the saddle of Miss Dupont's bicycle (R10,11,21).
The two accused, who had been detalled by their organization commander
to take some equipment to thelr -service battery for repair, drove up
in a jeep (R35,36,10,21). The jeep stopped and accused Rape came up
to Miss Dupont and Roeder, Roeder said to-Miss Dupont "I think he's
drunk, get on your way", Rape said something to accused Holthus who
was still in the jeep and the latter answered "something like 'Frau'
or 'Joffer'”, Roeder said "Frau, yes" and Rape replied "lio", Rape
holding his rifle at port, said "alle" to Roeder. He appeared to be
drunk and looked at Roeder in a way the latter described as "all dark®
and "awful®, 1liss Dupont said "Go fast, otherwise he shoots you" and
80 Roeder got on his bicycle and left. He proceeded down the road to
the next Junction where he turned down a side road out of sight of the
others (R11,14,21,22,26).
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Miss Dupont started to leave but had only proceeded a few
yards on foot when Rape came up in front of her and held his weapon
at her chest, threatening her and pointing to the ground (R12,14).
He ‘threw her bicycle aside and she backed away, saying in both
German and French "Let me go. I want to go home" (R12,17). Mean-
while, Holthus got out of the Jeep and went down the road in the
direction Roeder had taken as far as the corner where Roeder had
turned off (R12,14). When Holthus returned, he said something to
» Rape who thereupon gave him his weapon (R12,1516). Rape then took
Miss Dupont in his arms, and put her on the ground (R12,16). She
- defended herself as well as she could, but she was too afraid of
the weapon and was unable to help herself. She M"almgst froze" and
was incapable of shouting because "the shouting stuck in my throat®
(r13,15,17). She said "Let me go. I want to go" without knowing
how loudly she said it (R17). Rape thereupon had intercourse with
her, the act consuming approximately ten minutes. Penetration was’
effected and Miss Dupont believed that Rape had an emission (R13,15,
17,18,19,69). She did not consent at any time to the act (R16), and
she was certain that the penetratlon was made by Rape's penis and not
~ his finger (R69). She thought he unbuttoned his trousers after they
" were on the ground (R17). She did not recall that he put his hands
on her throat at any time (R17).

) Throughout this period, Holthus stood by "a few meters®" from
- where the act of intercourse was going on, "“He was standing there and
laughing”, holding Rape's weapon in his hands (R13,14,15). Just as
the act of intercourse was finished and while Rape and Miss Dupont
were still on the ground, she heard a truck approaching. Holthus said
sonething to Rape which Miss Dupont did not understand, whereupon Rape
got up, releasing her and she ran away in the direction from which the
truck was approaching (R15,17,18,19). At a point on the road about 50-
75 yards down from the triangle where the intercourse occurred, the
driver of the truck met her running toward the truck., She threw up her
hands and started yelling, seemingly trying to stop the truck. Not
knowing whether it was a trap, the driver kept going until he reached
the triangle., He saw two soldiers there, one of whom he recognized
as Rape, and stopped for a few seconds to inquire what was wrong with
Miss Dupont. Rape laughed and said she had.ridden up on her bicycle,
jumped off, started hollering and then ran up the road. The driver
noticed nothing unusual about the clothes of the two soldiers (R33-35).
Rape then took Miss Dupont's bicycle and rode it toward ‘the village,
Holthus driving the jeep (R19,20,31,32).

Meanwhile Roeder having gone down the side road aftsr being
chased by Rape, started to return to see what had happened to Miss
Dupont. On reaching a point approximately 50 yards from the junctlon
between the side road and the road on which he had left Miss Dupont,
he saw an armed soldier at the junction. He therefore turned around
and continued on down the side road (R22). He circled around to a
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place where he could see the triangle some 150 yards distant and where
he met Mrs. Anna Sobottka, a fellow resident of Haller, whom he asked
to go to Miss Dupont's assistance (R24,30,31). This maneuver required
about ten to fifteen minntes. The first thing Roeder saw was Miss
Dupontts bicycle lying on the road near the triangle, On closer exami-
nation, he saw a "hrown mass® on the road. Another soldier was walking
up and down the road in the immediate viecinity of %the brown mass",
"Yhen he got up", he recognized the "btrown mass"™ as one of the scldiers,
although he was unable to distinguish which one. He saw the "brown
mass® get up as the truck approached and then Miss Dupont got up and
ren away. He distinguished her readily since she was wearing a dark
blus coat (R23,24,25,27,28,29). The truck stopped at the triangle but
by this time Miss Dupont had run about 30 meters down the road (R26,29,
30,31). Roeder then went to Miss Dupont's house where he met her and
was told by her that the soldier had taken her bicycle. He asked her
*Did they do anything else with you" to which she replied "Yes, yes".
They then went to the military headquarters in the village where they
complained first of the taking of the bicycle and then, upon further
questioning, of the attack on Miss Dupont. Miss Dupont cried, was
frightened and excited, and indicated to the soldiers "her dirty dress
where she had been put on the ground, and made signs that she had been
put on the ground by a soldier ® (R25-28).

4. a. Each accused, having had his rights as a witness explained
to him, according to defense coumsel, elected to take the stand as a
sworn witness. Rape stated that he and Holthus hed spent most of the
afternoon at the service battery where they had gone to have & trailer
wheel fixed. Both had several drinks and were en route to their own
commend post in a jeep when they approached the triangle near Haller,
Roeder and Miss Dupont were stending there. Since they had instructions
from their captain to check on civiliens found near their instellations,
some of which were located in the vicinity, accused agreed that they
should stop snd question the two civilians. As they slowed down, Roeder
went off on his bicycle. Rape got out of the Jeep and asked Miss Dupont
what she was doing there. She "jabbered" something Rape couldn't under-
stand., Rape, holding his gun at port arms, motioned for her to move on,
and Miss Dupont thereupon ran up the road with her hands over her hesad.
Holthus, meanwhile, bad walked up the road to the intersection where
Roeder had gone, to see what had become of him., He returned with the
report that he was out of sight., About this time, a truck drove up
and stopped for a few seconds while the driver asked what the trouble
was. Rape then rode kiss Dupont's bicycle dovm to the command post,
Holthus driving the jeep. On arrivel, Rape found Roeder and Kiss Dupont
already there. BHe denied that he at any time touched Liss Dupont and
stated that he spoke to her for two or three minutes tefore she ran awsy
and that altogether he spent about four or five minutes st the triangle.
Miss Dupont neither fell nor lay on the ground at any time during this
period and Rape noticed no mud on her clbthing (RA7,48,51-57,66-68).

The testimony of Holthus was substantially the same as
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that of Rape. He stated that by the time he returned from his trip
up the road to see where Roeder had gone, Miss Dupont was already
running off with her hands in the air. He denied seeing the truck
which Rape and the various other witnesses described in thelr testi-
mony (R58-64).

b. Several other witnesses were introduced for the defense.
The accuseds! battery commander testified that when Roeder and Miss
Dupont came to the commend post, Koeder complained through an inter-
preter first that Faepe had taken Miss Dupont's bicycle and then that
he had M"made advances" toward the girl. He noticed nothing unusuel
about the appearance of either Rape or Holthus, but the girl had mud
on the back of her coat which was definitely dry and of a reddish
brown color. She did not look unusually disheveled, but wnon seeing
Rape, she became emotional (R35-38). Testimony of the enlisted men
who acted as interpreter at the command post showed that Miss Dupont
was hysterical, but that the only complaint made there by Roeder con-
cerned the taking of the bicycle., Witness accompanied Miss Dupont
and Roeder to the former's house, however, and on the way Roeder com~
plained about the rape (R39-42). It was also shown that a medical
examination of Miss Dupont, made on the same day but some time after
the alleged rape, revealed no evidence of forced intercourse. The
mecical officer further testified that, depending on the individual
and her age, a woman might submit to intercourse under fear of her
life without such intercourse belng epparent on subsequent exsmine-
tion., He also stated that it would have been possible for Miss Dupont
to have had intercourse that afternoon without indication thereof
appearing on the examination (F43,44).

5. It is apparent that two squarely contradictory versions of
the. events which occurred at the triangle are presented by the prose-
cution and the defense. Except perhaps for the disagreement between
Holthus and nape as to the arrival of the truck at the scene of the
offense, there are no discrepancies or inconsistencies in the evidence
supportihg either version which, upon a reading of the record, seen so
glaring as to compel the acceptance or rejection of either one or the
other, The issue is therefore one of fact wherein the relative credi-
bility of the witnesses is of paramount importance. Such issue, as the
Eoard of Review has frequently held, is within the exclusive province
of the court, whose findings will not be disturbed upon eppellate
review if suppoerted by competent substantial evidence (Clf ETO 1621,
Leatherberry; Cit ETO 4172, Davis et al).. The only question before the
Board therefore is whether the evidence produced by the prosecution is
legally sufficient to support the findings of guilty of the Specifica-
tion and Charge as to each sccused.

a. - With respect to accused Rape, the record of trial is
clearly sufficient to support the findings. . This accused is charged
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with rape under Article of War 92, the form of specification used being
the conventional one provided in Appendix 4, Menual for Courts-Kartial,
1928. The elements of the offense, that accused had carnal knowledge

of Miss Dupont by force and without her consent, are proved by substan-
t1al and competent evidence. Proof of the &ssault and actual penetration
is dependent entirely on Miss Dupont's testimony, but such testimony

is strongly supported by the surrounding facts and circumstences in-
cluding the testimony of Roeder, the truck driver and Mrs. Sobottka,

This is sufficient, since a conviction of rape may be sustained on the
uncorroborated testimony of the victim, where her testimony, as here,

is clear and convincing and free from doubts, inconsistencies or im-
probabilities (CM ETO 6193, Parrott et al; CM ETO 2625, Pridgen; Cl ETO
5009, Senders et al). It is apparent from Miss Dupont's testimony that
she did not struggle to any great extent after she had been put to the
ground by Rape., However, in view of her testimony as to the fear pro-
duced by Rape's threats with his rifle and the presence of Holthus armed
with a gun, it cannot be said that her apparent submission coupled with
her failure to offer further resistence amounted to consent (CM ETO 4017,
Pennyfeatber, and cases cited; CM ETO 3933, Ferguson and Forie).

b. The position of accused Holthus is somewhat different. He
toc was charged under Article of War 92, but as an aider and abettor
rather than as an actual rapist. The Specification alleges that he"did
* % * wrongfully and feloniously aid and abei® his fellow-accused in
committing rape upon Klss Dupont, "by acting as a look-out". It is
necessary therefore to determine whether such a Specification is proper
.under Article of War 92 and if so, whether the mandatory punitive pro-
visions of that article are applicable in this case.

In CM ETO 4234, Lasker and Harrell, a virtually identical
specification was upheld under Article of Wer 92, end the following
observation by the Board of Review in that case is therefore pertinent
to. Holthus' situation:

"As to accused Lasker, charged under Article
of War 92 with aiding and abetting Harrell
in his commission of the crime of rape, the
distinction between principals, eand aiders
and abetters has been abolished by Federal
Statute (sec.332, Federal Criminel Code, 18
USCA 550; 35 Stat.1152). The distinction
is also not recognized in the administration
of military justice (Winthrop's Military Lew
and Precedents - Reprint, p.108; CM ETO 72,
Farley and Jacobs; CM ETO 1453, Fowler).
Accordingly Lasker might properly have been
charged with rape as a principal (CM ETO
3740, Sanders et al, pp.23-24). 1t does
not follow, however, that it was improper
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to charge him with the substantive offense
of alding and abetting the actual rape, as
distinct from rape itself. The purpose of
section 332 of the Federal Criminal Code
was not t¢ grant aiders and abetters any
inminity, but merely to prescribe and sim-
plify the procedure for thelr prosecutlon
(BEaggarty v. United States, 5 Fed. (2nd)
22/; CM ETO 3740, Sanders et al)®,

In view of the abolition of the distinction between. principals and
aiders and sbettors provided in the Federal statute above mentioned,
the legal effect of a specification under Article of War 92 alleging
the accused to be an aider and abettor of the crime of rape is exactly
the same as thet of a specification alleging the accused to be the
rrincipal in the offense., Either form mey be used in the factual situ-
ation present in this case, and a f£inding of guilty of either speci-
fication is a finding of guilty of rape within the meaning of Article
of War 92 (CM NATO 643, III Bull., JAG, sec.450, pp.6l,62. See also
Ruthenberg v. United States, 245 U.S. 480, 62 L.Ed.414). In either
case therefore, punishment must be either 1ife imprisonment or death
since the Article mskes one or the other of these two punishments man-
datory. In the Lasker and Harrell case, a life sentence was upheld

on the ground that

"The measure of punishment for aiding and
abetting the commission of the crime of
rape, determined by analogy and not made
mandatory by any Article of War, is any
punishment excepting death which the
court-martial msy direct®,

The result thus reached was proper, but the quoted reasoning given in
support thereof is erronecus, and in view of the principles ocutlined
sbove, 18 now disapproved. In CM ETO 3740, Sanders et al, relied on
by the Board of Review in the Jasker and Harrell case in support of
i1ts reasoning, the facts are distinguishable from both the Lasker and
the present case. In the Janders case one of the asccused was charged
both as an aider and abettor to the rape under Article of War 96 and -
as the principal thereof under Article of War 92, He was acquitted

of the latter charge and convicted of the former., A sentence of oon-
finement for 20 years was upheld on the ground that, in view of the
peculiar circumatances of the case inyolving an actual acquittal of
the crime of rape, the offense of aiding and abetting cherged under
Article of TWar % wag a distinet and separate crime. Henee 1t was
held that sppropriate punishment thereof must be determined by analogy
to the closely related offense of rape and was not controlled by the
mandatory provision of Article of War 92, Obviocusly, this line of
reasoning has no application to either the present case or the Lasker

and Harrel case.
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There remains the question whether the evidence is legally
sufficient to sustain the court's finding that Holthus was in faet
guilty of aiding and abetting in the commission of the rape., In this
connection, it was shown that prior to the commission of the offense,
Holthus searched for Roeder and upon his return, said something to
Rape who then handed his gun to Holthus and proceeded to the commis-
sion of the crime. Throughout, Holthus stood by, gun in hend, laugh-
ing from time to time during the proceeding., Shortly after the
completion of the intercourse, and at the time Miss Dupont heard the
approaching truck, Holthus again spoke to Rape who then relessed Miss
Dupont, It is evident therefore that Holthus! part in the affair was
more than that of a mere spectator and that the court was justified
in drewing from his conduct an inference of preeoncert and mutual pur-
pose and intent between him and Rape with respect to commission of the
crime. Hence he was properly found guilty as an aider and abettor (CM
ETO 6193, Parrott et al; CM ETO 4589, Powell et al; CM ETO 4234, Lasker
and Harrell; CM ETO 3740, Senders et al; CM ETO 804, Ogletree et al).

6. The charge sheet ghows the following concerning the service
of the accused: Rape 18 29 years of age and was inducted 18 July
1941 at Fort Bragg, North Carolina. Holthus is 27 years of age and
was inducted 20 October 1941 at Fort Snélling, Minnesota., Neither had
prior service.

7. The court was legally constituted and had jurisdiction of each
accused and of the offenses. No errors injuriously affecting the sub-
*gtantial rights of either accused were committed during the triel. The
Board of Review 1s of the opinion that the record of trisl is legally
sufficient as to each accused to support the findings of guilty and the
sentence,

8. The penalty for rape as a principal or as an aider and abettor
is death or 1ife imprisonment as the court-martial may direct (AW 92).
Confinement in a penitentiary 1s authorized for rape by Article of War
42 and sections 278 and 330, Federal Criminal Code (18 USCA 457,567).
Since the accused are 29 and 27 years of age respectively, confinement
in the United States Penitentiary, Lewisburg, Pennsylvanla, is proper
(Cir.229, WD, 8 June 1944, sec.II, par.lb(4) and 3b, as amended).

p ks
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1st Ind,

War Department, Branch Office of Tyg ﬁﬁﬂf? ﬁgvocate General with the
European Theater of QOperations, 9 TO: Commanding
General, 9th Armored Division, APO 259, U. S. Army.

1. In the case of Technicians Fourth Grade SAMUEL W, RAPE
(34116651) and LLOYD 4. HOLTHUS (37093665), both of Battery "CV,
73rd Armored Field Artillery Battalion, attention is invited to
the foregoing holding by the Board of Review that the record of
trial is legally sufficient as to each accused to support the
findings of guilty and the sentence, which holding 1s hereby
approved. Under the provisions of Article of War 50%, you now
have authority to order execution of the sentences.

2. Considering all the facts shown by the record, it
appears that some reduction in the sentence of Holthus 1s eppro-
priste. There 1s no indication that the crime was planned before
arrival at the scene, Fape was the active party, the only one
who had intercourse with the woman, and there is no indication
that Holthus intended to even had there been opportunity. The
latter acted as a look-out, watching for the return of the woman's
companion and warning of the approach of the truck, He did not
threaten or hold at bay pebeltjglvrescuers, as frequently has
happened in similar cases: e iz a very definite difference
in the culpability of the two accused. It is suggested that
Holthus' period of confinement be reduced so as not to exceed 20
years.

3. When coples of the published order are forwarded to
this office, they should be accompanied by the foregoing hold-
ing and this indorsement. The file number of the record in this
office is Cl. ETO 5068, TFor convenience of reference pleass place
that number in brackets at the end of the order: (CM ETO 5068).

Brigadier General, United States Army,
Assistant Judge Adwocate Genersl.
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Branch Office of The Judge Advocate General
with the
Buropeen Theater of Operations
APO 887
BOARD OF REVIEW NO, 1 21 JAN 1945
Cl ETO 5079
UNITED STATES ) 3RD INFANTRY DIVISION.
V. ; Trial by GCM, convened at Luxeuil-les-
) Bains, France, 6 October 1944. Sentence:
Privete TRUMAN A. BOWERS ) Dishonorable discharge, total forfeitures
(20817834), Company C, 10th ) and confinement at hard labor for 30 years.
Engineer Combat Battalion. ) Eastern Branch, United States Disciplinary
)  Barracks, Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trisl in the case of the soldier named above has
been exsmined by the Board of Review,

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of War,

Specification: In that Private Truman A, Bowers,
Company .G, 10th Engineer Combat Battalionm,
did, at Valeras, France, on or about 27 August
1944, desert the service of the United States
by absenting himself without proper leave
from his organization, with the intent to
avoid hazardous duty, to wit: Combat with the
enemy, and did remain absent in desertion
until ‘he surrendered himself at Marseilles,
France, on or about 17 September 1944.

He pleaded not guilty and, three-fourths of the members of the court
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present at the time the vote was taken concurring, was found guilty
of the Charge and Specification., Evidence was introduced of twe
previous convictions by special court-martial, the first for failing
to repsir at fixed time and place for guaerd in violation of Article
of War 61, and for hreach of restriction in violation of Article of
War 96, and the second for absence without leave for eight days in
violation of Article of War 61, Three-fourths of the members of

the court present at the time the vote was taken concurring, he was
sentenced to be dishonorably discharged the service, to forfeit all
pay and allowances dus or to become due, and to be confined at hard
labor, at such place as the reviewing authority may direct, for the
term of his natural life, ' The reviewing authority approved the sen-
tence but reduced the period of confinement to 30 years, designated
the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement, and forwarded the record of
trial for action pursuant to Article of War 50%.

. 3. The evidence for the prosecution established that accused
absented himself from his organization without leave at a time when
he and the rest of his squad were advancing toward the enemy. From
the circumstances surrounding the commendement of his unauthorized
absence the court was warranted in finding that he quit his organi-
zation with intent to avold hazardous duty as alleged.. The offense
was committed on 27 August 194/ after accused and his squad’ arrived
at the command post of an infantry company and were awalting orders
to perform such duties for the company as might be required in the
course of an advance against the enemy which was then in progress.
The testimony of the witnesses for the defense was not in conflict
with this evidence since it referred to snother incident involving
absence without leave of .two defense witnesses and accused which had
occurred at a different place some time previous to 27 August. The
Board of Review is of the opinion that the findings of guilty of the
Charge and Specification are supported by competent and substantial
evidence (CH ETO 5555 Slovik; CM ETO 5393 Leach; CM ETO 1664 Wilson;

CM ETO 1432 Good).

4. The charge sheet shows that accused is 22 years of age and
enlisted at Bowle, Texas, 22 February 1940, for three years. His
service period is governed by the Service Extension Aet of 1941. He
had no prior service.

5. The court was legally constituted and had Jurisdiection of
the person and offense, No errors injuriously affecting the substan-
tial rights of accused were committed during the trisl. The Board
of Review is of the opinion that the record of trial is legally suf-
ficient to support the findings of guilty and the sentence as approved.

6. The penalty for desertion in time of war is death or such
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other punishment as a:court-martial may direct (AW 53). The desig-

nation of the Eastern Branch, United States Disciplinary Barracks,

Greenhaven, New York, as the place of confinement is proper (Gir.»
210, WD, 14 Sept. 1943, sec.VI, as amended

/ %Z’ Judge Advocate
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1st Ind.

War Department, Branch Office of The Judge Advocate General with the

European Theater of Operations, T T0: Commending
General, 3rd Infantry Division, A.P(; ;, #st.glé-my

1. In the case of Private TRUMAN A. BOWERS (20817834), Company
C, 10th Engineer Combat Battalion, attention 1s invited to the fore-
‘going holding by the Toard of Review that the record of trial is
legally sufficient to support the findings of guilty and the sentence,
as approved which holding is hereby approved. Under the provisions of

Article of War 50%, you now have authority to order executlion of the
sentence,

2. Then copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is CM ETO
5079; For convenlence of reference, please place that number in brac-
kets at the end of the order: (CM ETO 5079).

[ e

/. . C. MeNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,
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Branch Office of The Judge Adwvocate General (145)
with the
European Theater of Operations
APQ 887
BOARD OF REVIEW NO. 1 27 JAN 1945
CM ET 5080
UNITED STATES ; 3D INFANTEY DIVISION
\ ) Trial by GCM, convened at Luxsuil-
) les Bains, France, 6 October 1944.
Private ANTHONY F. PUGLIANO ) Sentence: Dishonorable discharge,
(13126183), Company B, 1l5th ) total farfeitures and confinement
Infart ry ) at hard labor for 30 years.
) Eastem Branch, United States
) Disciplinary Barracks, Greenhaven,
) New York.

HOIDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Adwocates

l, The record of trial in the case of the soldier na.med above
has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specifica-
tion:

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Anthony F. Pugliano,
Company B, Fifteenth Infantry, dld mear St
Germalne, France, on or about 17 September 1944,
desert the service of the United States by ab-
senting himself, without proper leave, from his

- organization, with intent to avoid hazardous
duty, to wit: Combat with the enemy, and did
remain absent in desertion until he returned -
to military control, near St Germaine, France,
on or about 20 September 1944,

He plsaded not guilty and, three-fourths of the members of the cowrt
present at the time the vote was taken concurring, was found guilty

of the Charge and Specification. No esvidence of previous convictions

was introduced. Three-fourths of the members of the court present 5080
at the time the vote was teken concurring, he was sentenced to be
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dishonorably discharged the service, to forfeit all may and allow-
ances dae or to become dus, and to be confined at hard labor, at
such place as the reviswing awthority may direct, for LO years.
The reviewing authority approved the seatence but reduced the
period of confinsment to 30 ysars, desigmated the Eastern Branch,
United States Disciplimary Barracks, Greenhaven, New York, as the
place of confinement, and forwarded the record of trial. for action
pursuant to Article of War 503,

3. The evidence for the prosecution was swstantially as
follows: : ’

: Accused was a mesber of Company B, 15th Infantry (Pros.
Ex.A). The platoon sergeant of the weapons platoon of the same
company testified that om 17 September 1%4, in the course of an
attack near St, Germalne, while the company was being subjected
to intensive eneny fire, sccused moved back from his squad, came
up excltedly to the sergsant and asked him, "Am I safe here?" The
sergeant told him it was safer for him to stay with his owmn aquad.
Accused stated that he "couldn't take it", The sergeant tried to
calm him and urged him to go back to his squad and to "hit the
ground® and seek cover whenever the firing started. This incident
happened at abowt 1500 hours. A half-howr later, as accused was
returning to his squad, there was a recurrence of ensmy small-arms
fire but he appeared to be much calmer., That night accused followed
the sergeant who was lmmediately behind the platoon and shead of the
-tanks., He remained with the sergeant until about 2300 howrs. The
“sergeant did not see him after that time, searched for him and did
‘not find him, A lieutenant also locked for him that night. The
following morning the sergeant searched for him again and, not find-
ing him, reported him as missing (R5,6). He had not given accused
permmisgsion to leave the platoon, and it did not coms to his atten-
tion that the company commander or platoon leader or any other per-
son of compestent authority had done so, The sergeant was contin-
wously present for duty since 17 September but did not see accused
again until the time of trial (R7).

Defense counsel stating he had no objection, a certified
extract copy of the morning report of Company B, 15th Infantry, con-
taining two entrles relating to accused was received in evidence.

Ons entry, under date of 19 September 1944, showed a change in the
status of accused from duty to absent without leave asz of 2030 hours,
17 September. The cther entry, under date of 20 September, showed
changes in his status from absence without leave to duty amd from
duty to confinement as of 20 Septesber (R7; Pros.Ex.A).

4Le a. The defense offered no evidence., The rights of ac~
cused to testify, to make an unsworn statement, or to remain silent,
were explained to him, and defense counsel stated that accused elected
to make an unsworn statement through counsel, Counsel asserted that
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accused had not been previously convicted and had never suffered
punishment under the 104th Article of War. He joined the %th
Infantry Division in 1943 and fought with that division through
the African and Sicilian campaigns. He became a member of the
3d Infantry Division after the Sicilian campaign and had been a
member of it since that time.

b. After resting his case and before the court closed
for the findings, defense ocounsel made the following closing argu-
ment:

"He wish to point out to the court that the
accwsed has had a long service with this
diviglon and this is his first offense,
and we do not think it is a 50 year offense
(R8) (Underscoring supplied).

This statement in effect conceded the guilt of accused even before
the court closed to deliberate and vote on the findings. In view
of accused's plea of not guilty, the concession was highly impro-
per and was certainly not indicative of that careful and competent
assistance of counsel which accused was entitled to receive. There
is nothing in the law, in the record of trial, or in any kmowm pol-
icy on sentences which remders intelligible defense counsel's as-
sertion that he did not think this was "a 50 year offense"., In
view of the mture of the evidence against accuwsed, however, the
Board of Review is of the opinion that the improper statement did
not injuriously affect the substantial rights of accused.

5« The uncontradicted evidence clearly established all the
element e of the offense chargsd, and the findings of guilty of the
Charge and Specification were fully warranted (CM ETO 5393, leach;
QI ET0 4987, Brucker; CM ETO 4753, Gotschall; CM ETO 1664, Wilson;
CM EDD 1432, Good )«

6. The charge sheet shows that accused is 23 years of age
and enlisted at Philadelphia, Pennsylvania, 16 October 1942, to
gerve for the duration of the war and six months thereafter. He
had no prior service.

7. The court was legally constituted and had jurisdiction
of the person and offense. No errors injJuriously affecting tle
substantisl rights of accused were committed during the trial. The
Board of Review is of the opinion that the recard of trial is leg-
ally sufficient to support the findings of guilty and the sentence
as apmroved,

8. The penalty for desertion in time of war is death or such
other punishment as a court-martial my direct (AW 58). The designa-
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tion of the Eastern Branch, United States Dlrclpiinary Barracks,
Greenhaven, New York, as the place of coniinsmsnut is authorized
(Cir.210, WD, 24 Sep. 1943, sec.VI, as amended).

f? ‘ el Y ,."4:’._4-
[ g i [ Judge Advocate
é]z‘—’f-‘f’-" 7 - Judge Advocate
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1st Indo

War Department, Branch Office of The Judge Advocate General with the

European Theater of Operations. 97 JAg 1945 T0: Commanding
General, 3d Infantry Division, APO 3, U. S. Army.

1. 1In the case of Private ANTHONY F. PUGLIANO (13126183), Com-
pany B, 15th Infantry, attention is invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient
to support the findings of gullty and the sentence as modified, which
holding is hereby approved. Under the provisions of Article of Var
50%, you now have authority to order execution of the sentence.

2. TWhen coples of the published order ere forwarded to this
office, they should ba accompanied hy the foregoing holdéing and this
indorsement. The fila number of the record in this office is CM ETO

5080. For convenience of reference, please place that number in brac-
kets at the end of the order: (Clf ETO 5080).

//4%

Brigadier General, United States Army,
Assistant Judge Advocate General.
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Branch 0ffice of The Judge Advocate General
with the
Xuropean Theater of Operatlons
APD 887
BOARD OF REVIEW r0, 2 13 JAN 1945
CM ETO 5107
UNITED STATES 36TH IYFANTRY DIVISION
v. | Trial by GCM, convened at Headquarters
36th Infantry Division, (France), 17
Corporal JOHN H., NELSCN November 1944. Sentence: Dishonorable
(36419495), Company L, discharge, total forfeitures and confine-
1i2nd Infantry, ment at hard labor for life, Eastern

Branch, United States Disciplinary
Barracks, Greenhaven, New York.

. HOLDING by BOARD OF REVIEW NO., 2
VAN BENSCHOTIN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2. Accused was tried upon the following Charge and specifications:
CHARGE: Violation of the 96th Article of War.

Specification 13 In that Corporal JOM! H. NELSON, Company
LM, 1428 Infantry, did, near RFHAUPAL, FRANCE on or
about 18 October 1944, with intent to deceive lst
Lieutenant SAMUEL J, LUSTMAN, Compeny "L", 142d In-
fantry, officially report to the said 1lst Lieutenant
Lustmen, that a certain area in the vicinity of
REHAUPAL, FRANCE, was clear of enemy troops,.which
report was made by the said Corporal Nelson, with
disregard of the knowledge of the facts, thereby
endangering the safety of Company "L", 142d Infantry,
which was then engaged with the enery.
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© Speaiffcation 2: In that % % # did, near REHAUPAL, FRANCE
‘ on or about 19 October 1944, willfully maim himself

in the toe by shooting himself 'with a rifle, M1, U. S.
Caliber 30, with intent t0 avoid hazardous duty. '

He pleaded not guilty to and was found guilty of the Charge and
specifications, No evidence of previocus convictions was introduced.
Three-fourths of the members of the céurt present at the time the
vote was taken concurring, he was sentenced to be dishonorably dis-
charged the service, to forfeit all pay and allowances due or to be-
come due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for the term of his natural life.
The reviewing authority approved the sentence, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, Hew
York, as the place of confinement and forwarded the record of trial
for action pursuant to the provisions of Article of War 50%,

- 3. The evidence for the prosecution shows that on 18 October

1944, Company L, 142nd Infantry, was occupying a defensive .position
‘near Rehaupal, France, and was tactically engaged with the enemy. The
executive .officer of Company L briefed and ordered three men of his
organization to proceed with accused as leader to proceed on a re-
connalasance patrol., The patrol was instructed to investigate certain
territory, search any houses on a special route and bring back any
information regarding the enemy in that area. The patrol was ordered
to start at 11 o'clock on the night of 18 October 1944...At approxi-
‘mately 3 a.m. 19 October 1944, accused reported to Lieutenant Lustman
that he had completed his mission and that he had not encountered
anything, He indicated that the area was cleared of Germans and that
everything was all right (R6-9). On the morning of the same day,
accused made a second and more detailed report to his company and
battalion commanders, at which time he pointed out specific places
that had been investigated and which he reported were cleared (R9).
Based upon this information, another patrol.was scheduled to take
and occupy the area which accused had reported was free of enemy
troops (R8), and accused was to guide it (R12). Prior to the latter
force moving out, at approximately 4:30 p.m., 19 October 1944, accused
reported to Lieutenant Lustman and requested to speak to him alone,
He told the lieutenant that he did not go out on the patrol or complete

the mission as he had previously reported. He confirmed this fact in
a statement made by him later that afternoon to the company commander
admitting also at the same time that he had purposely shot himself in
the foot (R10).

Private Evans L. Charles, a member of the patrol, testified that

following an extended briefing, at which accused was present, the patrol
located the tactical wire, intended as a gulde, and proceeded
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on the missiom, About halfway between the command post and the
first platoon arsa the members of the patrol ran into an artillery
barrage and as a consequence they lost the gutde wire. However,
they were able to f£ind K Company where they obtained some informa-
tien as to the location of a house supposedly occupled by the enemy
(R13). They continued their search for this house f£4r sometims (R13).
Accused =aid it was useless to carry on as they were lost (R19). It
was raining very hard at the time and they were not making any head-
way so at approximately 2:30 a.m., the patrol reported in. None of
the houses were located (R13-14). Witness further testified that
late in the afternoon, 19 October 1944 he observed accused standing
outside a foxhole cleaning his fifle, a ,30 caliber carbine, The
accused put a clip In the weapon, s1id the bolt forward, imserted
his finger in the trigger housing and while pointing the gun towards
his feet, fired the pilece, injuring the left side of the second or
‘third toe of his left foot (R14-15).

4. The accused, after his righte as a witness were fully ex-
plained to him, elected to remain silent and no ovidence was Intro-
duced In his behalf,

5. Competent uncontradicted evidence establishes that accused
was given a hazardous and important military mission to perform, and
that he falled to accomplish the assignment, Following such failure,
accused officially reported to his company and battalion commanders
that he had completed the recomnnailssance patrol and had not encountered
the enemy. He asserted that the prescribed area of his patrol was
cleared of enemy troops and that it was therefore all right for the
task forces to occupy such territory. Based upon this report a petrol
was ordered forward to occupy this area but prior to their leaving
accused made known for the first time the fact that he had not .
accomplished the required recomnalssance or completed the mission con-
cerning which he had previously reported. It 1s clear therefore,
that such report was made by accused with disregard of the know-
ledge of the facts and as a result ths safety of his company was en-
dangered, as alleged.

Concerning Specification 2 of the Charge, the evidence is
undisputed that accused purposely shot himself in the foot with an
M-l carbine, The resulting injury sustained, however, was minor as
only the left side of the second or third toe was grazed by the bullet,
According to Winthrop, the gravamen of the offense of mayhem, cog-
nizable by a militery court, is that the act must be of such a
charactor as to permapently disable the person or to render one less
able to fight or to defend himself against his adversary (Winthrop's
Military Lew and Precedents, Reprint 1920, p.676). The shooting
herein did not result in disabling accused or incapacitate him from
service and therefore he did not technically commlt the offense of
mayhem. However, from the fact that accused was notified that he was
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to guide & subsequent patrol over enemy occupied territory, the
court was justified in inferring that the shooting was self-inflicted
with intent to avoild hazardous dquty. Such eonduct 18 certainly service
discrediting within the meaning of Artiéle of War 96.

The Table of maximum punishments, (MCM, 1928, parlOic, p.l100)
authariges confinement for three months for the offense by a none-
commissioned officer in kmowingly making a false official statement
or report in violation of Article of War 96, However, the offense,
as charged by Specification 1 hereof, is unlike such listed offenss,
the punishment for which is limited and prescribed., The specification
herein alleges a military offense of a different character, in that
accused 1s charged with discreditable conduct which endangered the
safety of his company then engaged in combat with the enemy. The
misconduct described involves all the essentlal elements of a viola-
tlon of Article of War 75, which prescribes death as the maximum
punishment for any soldier who, before the enemy by any misconduct
endangers the safety of any command which it is his duty to defend.
The designation of Article of War 96 in the charge does not affect
the legal sufficlency of the findings or the sentence (#iCM, 1928,
par.28, p.18; Dig. Ops. JAG 1912 - 1940, sec.394(2), p.197; CM 227863,
Kiplinger (1943), 15 B.R.338).

The offense alleged in Specification 1 hereof supports the
sentence, The sentence, imposed by the court upon conviction of both
specifications and the charge, is therefore Jegally sustained.

- 6. The charge sheet shows that accused is 21 years of age. He
was Iinducted without prior service, at Marquette, Eichigan on 14
January 1943.

7. The court was legally constituted and had jurisdiction of the
person and offenses, Wo errors injurlously affecting the substantial
rights of accused were committed Quring the trial. The Board of
Review 1s of the opinion that the record is legally sufficient to
support the findings of guilty and the sentence.

8. The punishment which may be imposed upon conviction of offenses
under Article of Var 96, is within the discretion of the court (AW 96).
The designatlon of Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement is proper (AW 42; Cir.
210; WD, 14 Sept. 1943, sec.VI, as amended).

<fE:Ei;L/:92§;;>“:i"‘>'1;ll:=;z:::js; Judge Advocate

.

Judge Advocate

Judge Advocate
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1st Ind.

War Departument, Branch 0ffice of The Judge Advocate General with the

European Theater of Operations. 13 %NUBA; TO: Commanding
General, 36th Infantry Division, APO 36, U, S. Army.

1. 1In the case of Corporal JOHN E. NELSON (36419495), Company
L, 142nd Infantry, attention is invited to the foregolng holding by
the Board of Review that the record of trial is legally sufficlent
to support the findings of guilty and the sentence, which holding
is hereby approved. Under the provisions of Article of War 50%,
you now have authority to order execution of the sentence.

2. Then coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement., The file number of the retord in this office 1s CM ETO
5107. For convenience of reference, please place that numbar in
trackets at the end of the order: (CM ETO 5107).

/] . c%cnm,, ;

Brlgadler General, United States Army
Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 887
BOARD OF REVIEA NO. 1 16 DEC 1944

CM ETO 5114

UNITED STATES 36TH INFANTRY DIVISION

Ve

(33798168), Company F,
141st Infantry

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGEZNT and STZVENS, Judge Advocates

1. The record of trial in the case of the soldier named

above has been examined by the Board of Heview,

2. Accused was tried upon the following Charge and

specifications:

CHARGE: Violation of the 75th Article of War.

Specification 1: In that Private Arthur .
Acers, Company F, l4lst Infantry, did,
at vicinity of Rouge Zaux, France, on

or about 2 Novemwber 1944, run away from
his organization, which was then engaged
with the enemy, and did not return thereto

until he was apprehended on or about
7 Hovember 1944.

Specification 2: In that # % % ¢id, in the
vicinity of Xamonrupt,, France, on or
about 7 November 1944, misbehave him-
self before the enemy by refusing to
return to duty with his company which
was then engaged with the enemy.

CONFIDENTIAL

3

) Trial by GCM, convened at APO 36,

) U.S. hrmy (France), 15 November 1944.
Private ARTHUR W. ACERS ) Sentence:t Dishonorable discharge,

) total forfeitures and confinement

) at hard labor for 50 years.,

) Branch, United States Disciplinary

) Barracks, Greenhaven, New York.

(157)
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He pleaded gullty and, two-thirds of the members of the

court present at the time the ¥ote was taken concurring, was
found guilty of the Charge and specifications. No evidence

of previous d¢onvictions was introduced. Three-fourths of the
members of the court present at the time the vote was taken
concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become
due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for 50 years. The reviewing
“authority approved only so much of the finding of guilty of
Specification 1 of the Charge as involved a finding of guilty
of absence without leave from his organization at the place
alleged, from 2 November 1944 to 7 November 1944, in violation
of Article of War 61, approved the sentence, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confipement, and forwarded the record
of trial for action pursuant to Article of War 503.

3. The only testimony in the record was that of Captain
Gregory A. Comnes. He testified that he was Service Company
Commander and Kitchen Train Commander, 14lst Infantry. As
Service Company Commander he had charge of men returning to
their units. On or about 2 November 1944, the 141lst Infantry,
located east of Bruyeres (near Rouge mauxs France, was tact-
ically engaged with the enemy (R6).

‘On 7 November the regiment was also tactically before the
enemy and the Service Company was located at or near Xamentarupt,
France. On that day accused was one of a group of seven soldiers
who were returned to witness' installation by the division
military police. Witness gave them an order

"That they would be equipped from my
kitchen train and returned to their
unit for duty" (R6).

One member of the group stated that he would not return.
- Thereupon, witness testified,

"One man in the group said that he

wouldn't return and after turning to
him and taking care of him I turned
again to the group and said.that I -
wanted the men that were ready to go
.back to step forward and they all

stepped backward, away from me" (R7).

Accused was in the group which received the foregoing direction
but he did not obey it (B6~7). The group, by stepping away,

5114
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indicated they would not obey the order. Witness then sent
them to the stockade (R6).

4. After he was advised of his rights, accused elected to
remain silent and no evidence was introduced for the defense

(r7).

5. OSpecification 1 of the Charge alleges that accused
did

"on or about 2 November 1944, run
.away from his organization, which
was then engaged with the enemy, and
did not return thereto until he was
apprehended on or about 7 November
1944,

The question arises whether the reviewing authority properly
reduced - the offense above alleged, in violation of Article of War
75, 'of vhich accused was found guilty, by carving out of it as
a lesser included offense absence without leave by accused from
his organization at the place alleged for the period from 2-7
November, in violation of Article of War 6l. Absence without
leave under Article of War €l may be a lesser included offense
of Article of War 75 when the Specification, as in this case, is
so drawn as sufficiently to allege an unauthorized absence (CM
130412 (1919), Dig. Op. JAG, 1912-1940, sec.433 (3), p.304; CM
NATO (M.J. Review), 1021, Boudreaux) Running away from his
company on the part of a soldier necessarily comports and in-
cludes separation therefrom without authority (CM 126647 (1919),
Ibid.). The foregoing authorities were cited with approval by
the Board of Review in CM ETO 2212, Coldiron, p.ll, Bull. JAG,
Aug. 1944, Vol.III, No.7, sec.433, p.3a25, wherein the Board
held that

fhen some other offense is necessar—

ily included jn the phraseoclogy of

a specification under the 75th Article
of War, & conviction under the 96th
Article of War (or some other cognate
article) is proper",

Aiccused's plea of guilty, to the extent that it admits absence
without leave between 2 and 7 November 1944, is supported by the
evidence,

6. Accused herein was a member of the same group of seven
soldiers returned to the Service Company by division military
police of which the accused in CM ETO 5004, Scheck was a
member, The facts in the latter case were substantially similar

5114
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to the facts with respect to Specification 2 herein. Oa the
basis of that case and the authorities therein cited, the

Board of Heview is of the opinion that the pleatof guilty

to Specification 2 and the Charge are supported by the evidence.
The comments of the Board of Review in paragrzph 7 of its
holding in that case are equally applicable to the record of
trial herein, which, although legally sufficient to sustein the
findings of guilty as approved, and the sentence, is far from
satisfactory from the standpoint of the proper administration
of military justice, particularly in a capital case.

7. The record shows (RR) that the trial took place only
three days after the charges were.served on accused. Neither
he nor his counsel made any objection to trial at this time.

In the absence of indication of prejudice to any of accused's
substantial rights, the irregularity may be regarded as harmless
(CM ETO 5004, Scheck, and suthorities therein cited). It is
better practice to ask accused if he is reacdy to go to trial.

€. The charge sheet shows that accused is 19 years of age
and was inducted at Philadelphia, Pennsylvania, 8 September 1943.

9. The court was legelly constituted and had jurisdiction of
the person and offenses., No errors injuriously affecting the
substantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is
legully sufficient to support the findings of guilty as apporved
and the sentence., *

10. The penalty for misbehavior before the enemy is death
or such other -unishment as the court-martial may direct (&7 75).
The designation of the Zastern Eranch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement is
proper (A7 423 Cir.210, wD, 14 Sep 1943, seciVI, as amended).

,
m Judge Advocate

udge Advocate

(CM‘ Z% éJudge Advocate
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1st Ind.

War Department, Branch Office of The Judge Advocate General with

he Eur ter of Operations, - : Command-
fng General, 3th ntaniry Division, atbGOEG By’ =

1. In the case of Private ARTHUR W. ACERS (33798168),
Company F, 141st Infantry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty as approved
and the sentence, which holding is hereby approved. Under the
provisions of Article of War 50%, you now have authority to order
execution of the sentence.

2. Particular attention is invited to the comments of the
Board of Review in paragraph 7 of its holding in CM ETO 5004,
Scheck, which are equally applicable to the record of trial
herein, See paragraph 6 of the Board's holding herein.

3. TVWhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this
office is CM ETO 5114. Tor convenience of reference please
place that number in brackets at the end of the order: (CM ETO

111 )
C@%

. C. McNEIL
Brigadier General, United States Army,
Assistant Judge Advocate General.

CONFIDENTIAL
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Branch Office of The Judge Advocate General

with the
Buropean Theater of Operations
APO 887
BOARD OF REVIZY NO. 1 15 DEC 1944

CM ETO 5117

UNITED STATES 36TH INFANTRY DIVISION

Ve

(39420715), . Company 4,
141st Infantry

tence: Dishonorable discharge, total
forfeitures and confinement at hard

(163)

Trial by GCM, convened at Headquarters
36th Infentry Division, APO 36, U.S.

labor for life., Zastern Branch, United

States Disciplinary Barracks, Green-

haven, liew York.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEV.NS, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review.

2. Accused was tried upon the following Charge and
specifications:

CHARGE: Violation of the 58th Article of War,.

Specification 1: In that Private Lilton J.
DeFrank, Company A, lilst Infantry, did, at
or near Demengstat, France, on or about 22
October 1944,.desert the service of the
United States, and did remain absent in
desertion until on or about 2 November 1944,

Specification 2: In that % ¥ % did, at or near
Demengstat, France, on or sbout 2 November
1944, desert the service of the United
States, and did remain absent-in desertion
until on or about 7 November 1944.

He pleaded not guilty and, two-thirds of the members of the
tourt present at the time the vote was taken concurring,

-1-
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Private MILTON J. DeFRAKK g Army, (Frence) 17 November 194, Sen-
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was found guilty of the Charge and specifications, No evi-
dence of previous convictions was introduced. Three-fourths
of the members of the court present at the time the vote was
taken concurring, he was sentenced to be dishonorably dis-
charged the service, to forfeit all pay and allowances due or
to become due, and to be confined at hard labor, at such
place as the reviewing authority may direct, for the term of
his natural life. The reviewing authority approved the sen-
tence, designated the Eastern Branch, United States Disciplin-
ary Barracks, Greenhaven, Mew York, as the place of confinement,
and forwarded the record of trial for action under Article of
War 503. '

3. The specifications of the Charge upon which accused was
arraigned and tried allege two separate acts of desertion of the
military service of the United States by accused under the 58th
Article of War, The forms of the specifications are those
prescribed in the.Manual for Courts-Martial (MCM, 1928, Form 13,
App.4, p.240), covering the offense of desertion under circum—
stances where the proof shows that an accused was absent without
lsave "accompanied by the intention not to return®" to the mili-
tary service (MCM, 1928, par.1302, p.l42). In the instant case
if the findings of guilty depended solely upon proof that accused
on the occasions of his absences intended to return to the
military service, they could not be sustained. Upon such premise
the evidence is only sufficlent to support a finding of guilty of
absence without leave under the 6lst Article of War.

It is an appreved principle that in the absence of a
direct attack upon a specification, which alleges desertion based
upon an absence without leave with intent not to return, because
of its vagueness or indefiniteness, the prosecution may prove an
act of desertion under the 28th Article of War which includes
absence without leawe from an accused's organization or place of
duty with intent to avold hazardous duty or to shirk important
service (CM 245568 (1943) Clancy, 29 BR 215, Bull., JAG, April
1944, Vol.III, No.k, sec.4lB, p.li2).

In the instant case the evidence shows that on 22
October 1944 while accused's organization was at Demengstat,
France preparing to move "into the line® to attack the enemy
accused, a rifleman in the second platoon of Company 4, lilst
Infantry, left his company without authority and did not return
to it until 2 Hovember. TIhe company entrucked and departed for
the front lines at 3:00 pm on 22 October and (R7-9), entered
its position in the line the next day and encountered enemy fire
(R10). During accused's absence he was at the supply dump near
Bruyeres, located in an area of comparative safety. The company
(Was "eut off" by the enemy during this period (R13). Accused
returned to his company on 2 November on which day it "came back

-2
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from the lines" (R7,10). On that day the unit was preparing to
go out into a defensive, "holding" position and again accused
left without permission (R7,10-11) and was not with the company
when it went into its position., He again went to the company
supply dump. During his second absence he was supposedto be on
an outpost with nis platoon (R8). Upon being informed by the
supply sergeant that the first sergeant desired him to return to
his company he declared "he was finished, he was through" (R15).
He returned to the company on 7 November (R8).

L. Accused elected to remain silent and presented no
evidence in defense (R16).

5. There is uncontradicted evidence in the record of trial
that accused's organization was under orders on both 22 October and
2 November to advance toward and engage the enemy. Beyond per-
adventure this was hazardous duty. Accused's absences on both
occasions were without azuthority. There is substantial evidence
from which the court was entitled to infer that accused had full
knowledge of the immediate future activities of his organization
at the times he departed from it. Theirrefragable conclusion is
that he consciously and deliberately avoided combat with the
eneny and sought and found safety in the rear. Proof of accused's
suilt of the offense of absenting himself from his company at the
times and places alleged with intent to avoid hazardous duty is
complete (Cii ETO 1249, Marchetti; CM ETO 3196, Puleio; CM ETO 3948,
Paulercio; CM ZTO 4783, Duff). Under the rule of the Chney case,
supra, the prosecution sustained the burden of proving accused's
guilt of the serious offense of descertion.

6. The charge sheet shows that accused is 23 years of age
and that he was inducted at Sacramento, California, 4 December
1943, to serve for the duration of the war plus six months. He had
no prior service,

7. The court was legally constituted and had jurisdiction of
the person and of the offenses. No errors injuriously affecting
the substantial rights of accused were comzitted during the trial,
The Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the
sentence,

8. Confinement in the Zastern Branch, United States Discip-
linary Barracks, Greenhaver,, New York, is authorized (Cir.210, VD,
14 Sep 1943, sec.VI as ai7ﬁ49d). -

N s . P
/fzfa..dnf' of Judge Advocate
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1st Ind.

War Depertment, Branch Office of The Judge Advocate General with
the Buropean Theater of Operations. 1§ DEC 'g% T0: Com—
manding General, 36th Infantry Division, APO 30, U.S. Army.

1. In the case of Private LMILTON J. DeFRAK (39420715),
Company A, l4lst Infantry, attention is invited to the fore-
going holding by the Board of Review that the record of trial
is legally sufficient to support the findings of guilty and
the sentence, which holding is hereby approved. Under the pro-
visions of Article of War 50%, you now have authority ‘to order
execution of the sentence..

2, When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this
office 1s Qi LTO 5117. For convenience of reference please place
that number in brackets at the end of the order: (CM ETO 5117).

Assistant Judse Advocate Generale
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. Bra.nch Office of The Judge Advocate General
with .the
: Eu.ropea.n Theater of Operations
APO 887

'BOARD OF REVIEW NO. 1 97 DEC 1944 .
CM ETO 5137

LOIRE SECTION, COMLUNICATIONS
ZQUE, EVROPEAN THEATER OF .OPERATIONS

UNITED STATES

Private WALTER J. BALDWIN de Justice, Le Mans, France, 6~7
(34020111), 574th Ordnance ) October 1944. Sentence: To be hanged

)
)
Vs :
; Trial by GCM, convened at Palels
Ammunition Company ) by the neck until dead.

HOLDING by BOARD OF REVIZ# NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review and the Board submits
this, its holding, to the Assistant Judge Advocate General in charge
of the Branch Office of ‘The Judge Advocate General with the European
Theater of Operations.,

2, Accused was tried upon the following charges and specifi-
cations:

CHARGE I: Violation of the 6lst Article of War,

Specification: In that Private Walter J. Baldwin,
574th Ordnance Company, did, without proper
leave, absent hLimself from his organization
at or near Beaufay, France, from about 18
August. 1944 to about 23 August 1944.

CHARGE II: Violabion of the 92nd Article of War.

Specification: In that % ¥ % did, at or near
Beaufay, France, on or about 23 August 1944,
with malice aforethought, willfully, deliber-
ately, feloniously, unlawfully, and with pre=-
meditation kill one Adolpha Drouin, a human 5 1 3 7
being, by shcooting him with a carbine.

CONFIBENTIAI
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CHARGE III: Violation of the 93rd Article of War.

Specifications In that ® % ¥* dia, at or near
Beaufay, France, on or about 23 August 1944,
with intent to commit a felony, viz., murder,
commit an assault upon Kadame ILouise Drouin
by wilifully and feloniously shooting her with
a carbine.

He pleaded not gullty and, all members of the court present at the
time the wote was taken concurring, was found guilty of all

charges and their specifications. Evidence was introduced of two
previous convictions, one by suumary court for breaking restriction
and appearing without proper authority with first sergeant chevrons
in violation of Article of War 96, and one by special court~martial
for disobeying the lawful order of a noncommissioned officer in
violation of Article of War 65. All members of the court present
at the time the vote was taken concurring, he was sentenced to be
hanged by the neck until dead.

The reviewing authority, the Commanding General, Ioire
Section, Cormmnications Zone, duropean Theater of Operations, ap-
proved the sentence and forwarded the record of trial for action
under Article of War 48. The confirming authority, the Commanding
General, Zuropean Theater of Operations, confirmed the sentence and
withheld the order directing execution thereof pursuant to Article
of Var 50%.

3. With reference to the offenses of murder and assault with
intent to commit murder (Charges II, III and their specifications),
thj evidence for the prosecution showed that on 23 Algust 1944,
Adolphe P. Drouin (deceased) his wife Louise, and daughter Yvette,
age twenty-one, lived at Rigauderie, Beaufay, France (R6=7,14,2%4,
26=27). Admitted in evidence was a map of their house and the
neighboring area (R9-13; Pros.Ex.2). Stoves were kept in a room
marked A on the map. The kitchen window was designated B, the
kitchen door C, the bedroom door D, the bedroom window E and the
cellar door F (R13-14,27). On 23 August about 1:30 pm, Monsieur
Drouin left on his bicycle to inspect a turnip field (R14,20,28).
Ten minutes after his departure Madame Drouin and Yvette were in
the bedroom (R14,28), the door and window shutters of which were
closed (R14,33,35). They heard footsteps in the yard outside and
about 15 minutes later Yvette saw a soldier peer through the glass
at the top of the bedroom door. He then shook the bedroom door,
Wvery strongly" shook the shutters and also shook the cellar door.
The two women heard him open and close the stove room door and then
return to the yard (R14,23,28-29). Yvette climbed on a bread box
in the bedroom, peered out through the shutters and saw the soldier
standing at point K (Pros.Ex.2) holding his rifle., 'He then returned,

m2= 5137
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sat down on a bench at point J, and "spoke to himself®, After

he again opened and.shut the stove room door, the women heard

him Ymanipulating his rifle % % ¥ the noise clicking and the noise
of the rifle" before the bedroom window (R23,29). The noise in
the yard lasted at least an hour (R18,32). Yvette heard no other
footsteps nor did she see any other person in the yard during
this time (RR9,57). About 3:30 pm (R18), she saw Ler father return
on his bicycle, arrive at point N (Pros.Zx.2), lean his machine
against the wall and open the gate., Ohe saw him take a few stegs,
saw the soldier go to him immediately, and then she descended from
the bread box (R29,31). Iifadame Drouin and Yvette heard the two
men talking and Drouin say "No, No", Immediately thereafter both
women heard a shot and ran out the .bedroom door (R18,29-30,32,34)

Madame Drouin testified that when she came outside she
saw her husband lying on the ground at point H (Pros.ExR) and the
soldier standing at point I holdinrg his rifle. As she ran toward
Drouin who called for help, the soldier shot ier in the thigh and
she fell near her husband at point G. She shouted for help,
became unconscious and next recalled being at La Blancheirdiere in
an Aumerican hospital. She exhibited to the cuurt a wound on the left
thigh slightly above the knee (R18-21). The first time witness saw
the soldier that afternoon was when she ran from the house., Only
the soldier and her husband were then in the yard. The soldier
“"wore khaldd clothes as they all do™ but as she did not ¥“look at him
long enough', liadziue Drouin could not remcmber his appearance and
could not recognize him if she saw him again (R23-24). ler husband's
correct name was Adolphe Paul Drouin (R24). (The spelling of his
first name in the Specification of Charge II was changed accordingly

(44)).

When Yvette ran from the house she saw her father falling
to the ground at point K (Pros.Zx.2) and heard him crying for help.
The soldier held his rifle iu his hand and was at point N (R30-31,33).
She knew he wus an Asierican soldier because he was dressed "as most
American soldiers" and wore a field jacket and helmet (R31,33,37-38).
Ske last saw her wother as she ran out the gate at point F toward
Drouin (#31,35). The girl ran through the field behind the house
and in a few seconds met a neighbor named Evrard who was running toward
her house. She told Zvrard to go to the house and immediately
thereafter heard a second shot (R31-32,35). Yiitness saw only her
father, mother and the soldier when she ran from the house (R32). She
saw only the soldier's helmetand his back, did not see his face, and
was not able to identify hiw (R33,36-38).

About 3:30 pm French time (4:30 pm) (R39) Basile Lvrard,
who lived about 400 meters, from the Drouins (R38), was working
in his garden and heard at least two shots, a tew seconds apart, and
also cries for help (R39,41). Le ran toward the DUrouin house and
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met Yvette who said "Come right quickly, there is a colored
soldier who has shot my father® (R39-40). When Evrard arrived

in the yard he saw Drouin lying at point O (Pros.Ex.2), Madame
Drouin lying along the wall at point H and a colored soldier

who stood at point P, facing the Drouins and holding & rifle in a
horizontal position (R40-4l). No one else was present. When
Evrard went toward the victims to help them, the soldier said
something not in the French language, and aimed his gun at Evrard
who was "forced to withdraw" and "sheltered at the end of the wall",
As the soldier continued to aim the gun at him, Evrard went into
the bedroom and wait¢d, Aflér a while he opened the door, saw
that the soldier had disappeared and went to the Drouins. iVhen
the woman told him to "go quickly and fetch a doctor®, he left,
met a Dr. Perimony on the way, and returned with him to the scene
of the .shooting (40-43). Evrard testified that he was not certain
that the soldier was an American, that he was “not completely
black"” (R43), and that he could not identify him (R42). When

the law memier pointed out accused to the witness and asked if he
would describe accused as "coupletely black", witness replied in
the negative (R43-44). '

About 4 pm (R77) the same day, accused appsared at
the area of tie 570th Ordnance Ammunition Company which wa$ about
300 yards from the Drouin house (R77,84). KHe said to First
Lieutenant Russell P, Flanders of that organization #I have just
shot a Frenchman in the leg"., Flanders sent Technician Fifth
Grade Harold A. Cooley and Corporal Viilliam H. Liorton to the scene
of the incicdent to administer first aid (R76,80,84). Cooley
and Morton found Drouin and his wife lying together on the ground
"begging for help". liorton aduministered first aid to the woman who
was wounded around the thigh and placed her in a weapons carrier
(R77-78,€1-83). Cooley, who gave first aid to Irouin, saw a small
hole in his upper stomach or lower chest and observed that his back
was bleeding. There was also bbod on his foot. DBoth the man and.
woman were conscious. Drouin was also placed in the weapons carrier
(R77-78): ILieutenant Flanders secured the zid of a medical officer
and overtook the weapons carrier on the way to the hospital.
tlademe Trouin, who was bleeding badly, became unconscious and it
was necessary to apply a tourniquet (R82,84,86)¢ Upon Drouin's
arrival at the 10lst Zvacuation lLospital (at Le ilans) (R&4), a
medical ofiiker pronounced him d4ead (R32). Dr Ceorge Ierimony of
Beaufay, on 23 August also pron.utced him dead and executed a
deatr. certificate (R44=45). OCn the sane day ladume Drouin was
trected by Roger Verjat, an interne at the Civil Hospital at le
lizns, who found two holés in her thigh, "one in th> front and one
at the back#(#25-26). Dr. Perimony &lso treuted the woman for
two wounds in her left thigh (R46).

lieutenant Flanders was with accused about two hours
before he surrendered .the latter to the military police at Le
¥ans (R8). accused was armed with a carbine, wore z helmet liner
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and did not have a field jacket. Flanders believed he "was
in 0.D# (R86)e Accused "absolutely was not" under the influ-
ence of liquor but was excited (R86-87)., Flanders testified
that his conversation

was very incoherent, He mumbled something

about, I believe it was crazy Frenchman and M.P.'s
and I got the idea from my own mind that the
Frenchman had had him arrested® (R86).

Agent Harvey M., Fisher, 1l4th Military Police Criminal
Investigation Section, visited the Drouin premises where he.found
an empty cartridge case. In his opinion it was "a 30 calibre
Carbine cartridge case", In the barn he found a.wooden shoe. It
appeared to be bloodstained and Fisher *noticed it had a bullet
hole, similar to what could be made by a.Carbine®, The cartridge
case and shoe were identified by Fisher and admitted in evidence

(m+7)1+9-50; PrO’S‘.RCBJo, 5) .

On 26 August Fisher interviewed accused and before
questioning him warned him of his rights under Article of War 24.
Accused said that he understood his rights and acknowledged the
fact by signing %yes" and his name on a form under the warning
(Pros.Ex.6). He.then made a statement and Fisher "wrote it down
sentence by sentence" after which he re-read the statement to
accused and then gave it to him in order that he could read ‘it him~
self, A summary court officer, Lieutenant Santa Cruz, then read the
24th Article of War to-accused and re-read the statement. In
response to questioning, accused told Santa Cruz that the statement '
was made voluntarily, that no force was used and that he wished‘to
sign it. Accused then signed at the end of each page and initialed:
each interlineation. At the trial Fisher identified the statement
(Pros.Ex.6) and signature thereon which were made in his presence
(R5L=56,71~72,74=T75): He further testified that the interrogation
and complete processing of the statement consumed about three or
four hours (R73) and that A,gents Healy ahd Poust, who were with
Fisher, were in and out of the room (R71,74). No one picked up a
chair in a manner which indicated that he would threaten or strike
accused with it (R71). When accused signed the statement (Pros.Ex.6)
the writing on each page and the pages wexm were exactly- the same as.
they were at the trial.

the pages were exactly the same. The only
difference now is that they are stapled
together and marked confidential, ctherwise
they are exactly the same?” (R71-72).

No promises of reward were made to accused nor was any punishment
threatened if he did not make a statement. He was not told that

it was necessary to continue the examination or to sign the state=-
ment because of the 24th Article of War (R74). He showed no reluct- _
ande and seemed Ytoo eager to talk" (R75). After the statement was 5 137
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taken, accused was shown a carbine and asked if it was the. carbine
to which he referred in the statement., As he replied that it was
and that the. carbine belonged to him, "ws had him sign an identifi-
cation statement®™ to the effe¢t that the carbime taken from his
possession by ®#the M.P," belonged to him (R75).,

After his rights were explained to him accused testified .
solely with respect to the circumstances which surrounded the
taking of the statement (R57-58), - His testimony is confusing and
far from clear in this regard. .Substantially he testified that on
26 August three men who said they were "F,B.I. Agents" asked him
about the shooting and he "began relating a story to them" which
was recorded by Fisher im a notebook. He then said he would tell
no more and was told that "he would have to give more information
under the 24th Article of War®, As one of the men threatened to
hit him with a chair accused told "some more story" (R59-60,63-64)
to get rid of him (R61). Accused was then allowed.to go upstairs to
eat, He later refused.to make any statement until he %got in courtt.
He was. then given a paper to sign on which there was no writing..
There was printing on the top of the paper but he did not read it.
Accused signed it in the belief that it concerned the turning in of
his rifle. :Shown Pros.Ex.6 he testified that the signature below
the warning under the 24th Article of War and on the bottom of each
on the four pages, were his, With the exception of the printed
material at the top of psge 1, the pages were blank when he signed
them. He was told to tum in his rifle and as the pages were "very
similar. to a Form 32" he signed them in the belief that the papers
concerned the _surrender of his rifle, and that page 2 fwas supposed

be the copy for someone else® (R60,64~65,67). Ha also signed
them because he was told that he had to do "as, this man saw fit" or
severe punishment would follow (R67-68). He did make a statement
funder force" but it was not the one contained in Pros.Ex.6 (R68).

Accused further testified ti:at he then was again asked
if he would make a statement and he refused not only to make a
statement but also to sign "another paper“ whereupon the agent
threatened him with his fis 8¢ nd ciﬁia{i im a "few vulgar es",
Accused then signed "thregut e ;?aff&&? {aé’a?ﬁf € d to
make a statement. Lieutenant Sa.nta. Cruz then entered and asked if
accused understood his rights under Article of Var 24 and he replied .
in. the affirmative, Accused returned upstairs. He "merely told the
man something to get rid of him" (R60-61).. .

Pros.Ex.6 was admitted in evidence (R76). It was in
pertinent part as follows:

wpvi, Walter J, Baldwin It is my duty to inform
.you of your rights at this time., It is your
privilege to remain silent. Anything you say
may be used either for or against you in the

b
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event that this investigation results in a trial.
Do you thoroughly understand your rights? yes

SIGNATURE: s/ ialter J. Daldwin

STATEILENT s .
: ’ nov1+B

I entered the farmyard of a farmer I know
to be M, Drouin, a Frenchman on Wedncsday, August
23, 1944 at cbout 1520 hrs I was holding ny
carbine 2t port arms. The carbine had a full
clip in it, and I had one bullet in the chamber,
I came through the gaté near the right side of
the house and crept slowly along the front of
the house, stopping at each door to listen for
anyone, I was recdy at that time to shoot
anyone who would come out of those doors who
would look funny at me,

After I got almost to the left side of
the house I saw & farmer

SIGiZD: s/ Walter J. “eldwon

Page 2 of C.I.D. report made by Walter J.
Raldwin (continued:)

cale riding up through the front, gate on

his bicycle Ee put in the fcﬁlggé in the

barn and then he saw me. I had a carbine

still in my hands at port arms. Ie shouted
something to me in Freach. What ig was I

dont know as I dont understand ¥French, I

yelled 'Halt! The farmer ran about forty

feet away from me snd picked up a pitchfork.

Ee then returned to the barn. I was about

fifteen feet away from the farmer at that

time. There was a pause as the farmer

pointed the pitchfork at me and said some-

thing in French. I made a motion with my

carbine and said, 'Halt! again. At this

time I could see no one.around nor was there
anyone so far as I could see barring my

chance of escaping or running eway. The

farmer then took about one step toward me and

I then shot him in the foot deliberately. The 4 g,
farmer still came at me with the pitchfork and ==
I put the gun between the prongs of the pitch~-
fork and we wrestled. It was then that I
remenbered another chot.going off. I Had my hands
on the gun at that time, but I don't.remember 5137
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wheres, It was then that I saw the farmer's

wife coming around the right side of the barn.

I was wrestling with the farmer near the left =

" side 61'&;& .. The women was bleeding in" .
her thing,~ Shé Came over toward her husband to
help him, She hed one of those sharp irons
things that looked like a fork.. Sh;é pointed

it at me and then collapsed near her husband

who was -already on the ground moaningl The

young lady who was in the farm house, meanwhile
ran for help, Then I zaw a neighbor come up
near to where I was standing-and he said '
something in French. I pointed my carbine at

him and motioned for him to get back, wiiehfieBe
He took a couple of steps toward/RerVaBmed

my carbine at him then, and intended

to shoot him, if he came any further toward

me, I still had a bullet in my chamber at

that time too. Finally the neighbor went away, and
I went over to the 570 Ord Co. nearby and gave
myself up.. I had been AW.O.L. for five days .
from my company before this shooting happened.. '
I dont remember a third shot going off. I tried ®
to call for help, but no one was around to help.

I have read my statement of 4 pages and it
is true,

s/ Walter J, Baldwin

Subscribed and sworn to before me t.his_-_Z_Q
of August 1944 :

J oséph A, Santacruz

.. Summary . Court.
Znd Lt, CMPY

With reference to the offense of absence without leave
(Charge I and its Specification) an extract copy of the morning
report of accused's company was.admitted in evidence, the defense
stating that it had no objection thereto. It contained the :
following entry with respect to accused "Dy.to AWOL as of 0900 19/.

Aug/44" (R5; Pros.Ex.1). Accused was confined in the Loire Section.

guard house at Le Mans on 23 August (R6).

4s For the defense, a map of the area surrounding the .
Drouin home was admitted in evidence as Def.Ex.1 (R93-94).

Accused testified that the area of his company, the
'574th Ordnance Company, (Def.Ex.l) was-less than a half mile
from the Drouin farm (R105), and that he had passed through the
8=
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farm on two or three prior occasions (R106). On 18 August

he was ordered to go to Depot 7 about seven miles away. He

did so, worked about 15 hours and asked a truck driver to take

him to the highway which led to his company area. Instead, the

driver took another road and accused found himself in Le Mans,’

He went to a house in the *red light district® where he was

arrested by the mjlitary police. They did not take away his gun

or smmunition and made him perform duty on Sunday and Monday,

20~21 August, on which days he asked a lieutenant colonel to

send him to his organization. On londay he and two white military

policemen left to go to. his company but instead they went to a

room in a hotel in Le Mans where they stayed all day and night.

They had "drinks" and & woman.. On Tuesday (22 August) they went

to his area, found that his company had moved, secured some eggs at

a farmer's house, cooked them in the woods, and returned to the

hotel in .Le Mans where they spent the night (R90-91,103-104), On

23 August. they returned and. arrived at his company area abouthoon

where accused sat on some gasoline cans, for about an hour. Between

noon and 1:30 pm he went along the path marked F (Def.Ex.l) toward

Evrard's house to point L, where he had left a corporal'!s and a

sargeant's fatigues. He saw Evrard's wife at point M, met Evrard

himself, .gave him some jelly beans and remained with him, about three

minutes (B91,100~101,106~107). Accused and the military policemen

then went to the house of a farmer which was behind the Drouin house,

abouf 250 yards from the vicinity. One of the military policemen

left/about 1230 pm accused and the other one while in the farmer's

yard, practiced shooting at cans which they placed in trees at

point A (Def.Ex.l). Accused, who had his carbine, two hand grenades

and eight clips of ammunition, fired three shots, (R91,97-98,107-109).

The farmer cooked some eggs for the remaining military policeman,

and the farmer's wife gave him some cake, Accused refused the cake

because he did not eat fwoman's cooking®" and also refused cognac. He

left the military policeman there and went to search for the one who

had left. He stopped to get a few pears in the farmer's ¥ard and

about 3:30 pm heard two shots (R91-92,109). He went down the road

sbout 250 yards, followed path A, arrived in the Drouin yard at point

B and saw a woman at point D or Y, who was running (Def.Ex.l). He

could see only her hair. He thought that someone was hurt, started

toward the house and saw that the bedroom door (D-Pros.Ex.2) was

open. He looked in the room, started back, noticed that the gate

. (Z~Pros.Ex.2) was partly open, and for the first time saw a man and

a woman who were both bleeding, lying on the ground at about point

Y (R91-92,95-96,98-99, 100,105,108~109). The woman whom he saw

running disappeared. She was not the woman whom he saw lying on

the ground (R99,109). Accused noticed' a hay fork between the man and

woman, ®under the body", ‘and a hoe "with prongs on it like a fork",

against.the barn (R96,109). Accused was "very excited ¥ ¥ % very.
scared” (R96,109). He started through gate E, heard voices ‘from the

' 570th Ordnance Company area and also heard people coming along the

path marked H (Def.Ex.1l)s He knew that "fellows: have been picked up

5137
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for rape", believed someone was raped in this instance, and
decided to surrender to some officer as quickly as possible as he
might be caught leaving the scene, be suspected and "have no
proof?, He went through gate G, crossed the cabbage patch and
met two colored guards at point J (R96-97,109; Def.Ex.l). The
guards told him where he could find an officer, and when he met
Lieutenant Flanders he told him that he {accused) "had shot a
man in the leg" (R96,102,110). The statement to. Flanders was
untrue :nc the.reason accused made the statement was ’

“that I know there was no way for me to
tell any one that I was not in that
vicinity until at a trial if somecne
should happen to fail to identify me-
because I thought the point was rape

* * *
due to the fact of me being AWOL,
it would have been probuble ¥ ¥ % J
think 1t would have a great effect on
me being on the farm at such tine
and such thing ha_pening (R101-102).

On the way to Le Mans he started to tell Lieutenant Flanders
that the statement was untrue but "was afraid as I didn't have
no yproof of it" (R103).

Accused further testified that he saw no one else vhile he
was in the yard (R97,109). He denied that Evrard ever entered the
yard and testified that he never told Fisher that he pointed a
carbine at a neighbor and motioned that the man get back (R100-102,
109). Accused had his carbine when he was in the yard and surrend-
ered it to Flanders near Le Mans (R11l). The two military police-
men were supposed to return accused to his. company (R105). He
surrendered to Flanders instead of returning to give himself up to
the military policeman, because the policeman himself, probably
"should want to disappear® as both the policeman and his vehicle
were "absent without leave (R103,108).

When Fisher asked him for information with regard to the
shooting, accused hesitated before "I gave it to him because I
actually didn't know very much about the crime". The story he
gave was one which he

Yhad to make up to iry and find some
details that I could explain of the
crime. The CID man seemed to think
that I was lying which at that time
I was lying s«nd threatened to hit me
with the chair if I didn't tell him
more" (R96).

The statement admitted in evidence as Pros.Bx.6 was false (R14). 5137
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Shown another statement (made to CID Agenl Poust), accused
admitted that he made it and that it also was false. He
made this latter statement because he was tired of the CID
agent (Poust) "nagging" him and also, as accused

“was the person who had turned himself
in for the crime, I had to tell some-
thing, something about the crime and
to add I had been threatened”,

He further testified that this statement was made on 26 August
and not on 28 August, the date contained in the stutement (R112-
115). The statement admitted in evidence as DefEx.2 (R112) was
as follows: :

"STATEZENT OF: Agent John G. Poust DATE: 28 August 1944

ORGANIZATICN: l1hth 1P CIS
STATEMENT:

After warning Pvt, ialter J. Baldwin (Colored),
34020111, 574 Ord Cos, APO 403, U.S. Army, of.

his rights under the twenty-fourth Article of War,
on 26 August 1944, he made the following statements
to me, but did not wish to include them in a
written statement. Pvt. Baldwin said that he did
not wish to perscnaily state the following infor-
mation until he was tried by a U.S. Army Court
Martial. :

Pvt, Baldwin stated to me on 26 August 1944

that on 18 August 1944 while washing some clothes
in a pond near his company bivouac area, that a
German dressed in a U.S. Army uniform came up to
him, gave him some cognac, took his U.S. Army
Carbine rifle away from hLim, and forced him to
come with him to the same farm house near Beaufay,
Sarthe,.France, at which he later shot L. Adolphe
Paul Drouin. According to Baldwin, he was held
prisoner at this farm by the German until some time
during 21 August 1944, except for several trips
which ne made upon a motorbike with the German.

Pvt. Baldwin stated that the German wore a

German uniform some times and at other times he
wore a U.S. Army uniform. He said that the

Gernn asked him questions about his unit and that
he told him where i} was located aend where the
depot where he worked was and answered all guestions

the German asked hix: for fear that the German would 5137

kill him if he did not answer.
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Pvt. Baldwin stated that he slept in a hay loft
with the German, but that he always went to sleep
before the German so that it was impossible for him
to escape. FEaldwin also stated that when he and
the German went to U.S. Army Depot No. 7 that

there were many other U.S. soldiers there working,
but that he made no attempt to escape., Baldwin said
that he always rode on the back of the motorbike
whenever he and the German traveled, but that he
made no attempt to escape until 21 August 1944 when
the motorbike skidded and fell and the German was
knocked unconscious. At that time he did not take
the German into custody.

Badwin stated that he and the German had met

German paratroopers on one oceassion but that he did
not report this or any other information of his
capture to U.S. Army officers after he became free.
According to Baldwin, after he was free of his Ger-
man captor he roamed around the country near Seaufay,
Sarthe, France, U.S. Arny Depot No. 7 and the bivouac
area of the 570 Ord. (Am). Co., APO 403, U.S. Army,
asking various enlisted nen where his company,

the 574th Ord. (Amw). Co., APO 403, U.S. Army, had
moved, He said that he preferred not to

bring the matter to the attention of an officer
until finally on Wednesday, 22 August 1944 he
decided to.report to an officer of the 570th

Ord. (Am). Co., APO 403, U.S. Army, and that it

was while on this mission that he passed through

the same farm where he had been held prisoner

end shot !, Drouin and ifae. Drouin.

s/ John G. . Poust
t/ JOHN G. POUST
Agent, C.I.D.%

Dr. Perimony, recalled as a witness for the defense,
testified that it was Hvrard who brought him to the Drouin house
thet afternoon., iitness observed at point N a pitchfork stained
with blood Yon the upper part of the iron piece™ and blood on the
ground about four meters away at point O (R116~118; Def.Ex.l).

Louis Rallier, who lived at point P, heard two or
three shots about 3:30 pm French time that day and then heard
a woman shouting. He went to the scene and saw two negroes
bandaging the Drouins at point O. A pitchfork was on the ground
near Drouin and there was a lot of blood on the "fingers", Evrard
and Dr. Perimony. were at the scecne (R119-122; Def.Ex.l).

10w
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5. Dvrard, rzcalled by the prosecution in rebuttal, testified
that on 22 August, the day before the shooting, he passed accused
at point R on the path about 50 meters from witness' yard., He saw
another soldier at point S. Witness later testified that he was
not certain that it was accused vhom he met on the path. *I
thought it was him but I can't be precise!, A soldier pointed a
gun at witness in the Drouin yard on the following afternoon but
when asked if it was accused, Evrard testified "I can't be pre-
cise”, and he could not "remember® if it was the same man he saw
in the path the day before (R122-12,; Def.Ex.1l).

6. (a) It is stated in the review of the Staff Judge Advocate,
Loire Section, Communications Zone, European Theater of Operations,
that the Specification of Charge III was changed from assault with
intent to do bodily harm with a dangerous weapon to assault with
intent to commit murder, that the change was made "over® the sig-
nature of the accuser, and that the case was not reinvestigated.
Any discussion of the question herein would be purely moot as the
sentence imposed (death) was the maximum imposable for the most
serious offense of which accused was found guilty, namely, murder.

(b) There was considerable evidence offered by Fisher for
the prosecution and by accused as to the circumstances surrounding
the taking of the pre-trial statement admitted in evidence as Pros.,
Ex.6, The questions of fact as to whether the pages of this state=-
ment were signed in blank by accused in the belief that they pertained
to the turning in of his gun, and whether the statement was freely
and voluntarily made or was made as the result of threats, promises
or duress, were resolved against accused by the court. Inasmuch as
its decision was supported by an abundance of competent, substan-
tial evidence, it will not be disturbed by the Board of Review on
appellate review (CM ETO 2926, Norman and Greenawalt, and authorities
cited therein).

7. The evidence was legally sufficient to support the findings
of guilty of absence without leave, at the time and place, and for
the period alleged. Accused admitted he had been absent without
leave for five days before the shooting (Pros.Ex.6). (Charge I and
Specification).

3. With reference to Charge II and its Specification (murder
of Drouin):

tiurder is the unlawful killing of a human
being with malice aforethoughte. 'Unlawful!
mecns without justification or excuse.

* 3¢ *
Malice does not necessarily mean hatred
or personal ill-will toward the person

13- 5137
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killed, nor an actual intent to take his
life, or even to take anyone's life. The
use of the word ‘'aforethought! does not
mean that the malice must exist for any
particuler time before commission of the
act, or that the intention to kill must
have previously existed., It is sufficient
that it exists at the time.the act is com~
mitted, ¥ ¥ ¥

Malice aforethought may exist when the

act is unpremedit~ted. It may mean any cne
or more of the following stites of mind
preceding or coexisting with the act or
omission by which death is caused: An in-
tention to cause the death of, or grevious
bodily harm to, any person, whether such
person is the person actually killed or not
#* % ¥ nowledge that the act which causes
death will probably cause the death of, or
grievous bodily harm to, any person, whether
such person is the person actually killed
or not, although such knowledge is accom-
panied by indifference whether death or
grievous bodily harm is caused or not.or by
a wish that it may not be caused" (MCl, 1928,
par.1l48a, PPe162,183-16L) (Underscoring

supplied).

The following principles of law are particularly applicable in the
instant case:

"Mere use of a deadly weapon does not of

itself raise a presumption of malice on

the part of the accused; but where such a
weapon is used in a marmer likely to, and

does, cause death, the law presunes malice from
the act® (1 Wharton's Criminal Law, 12th Ed.,
5eC.426, pp.654=655) (Underscoring supplied).

An intent to kill

Upay be inferred from the acts of the
accused, or may be founded on a menifest
or reckless disregard for the safety of
human life. Thus an intention to kill
may be inferred from the willful use of
a deadly weapon" (40 CJS., sec.lly, pe
905) (Urderscoring supplied).

"Reckless disregard of human life may 513 7
.be equivalent of specific intent to kill,—

Looney v. State, 153 S.E. 372, 41 Ga. App.

495=~Chambliss v. State, 139 S.k. 80,37 Ga.
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Appel2s" (Ibid., .07, pe9ih) (Underscor-
ing supplied).

"In every case of apparently deliberate

and unjustifiable killing, the law pre-
sumes the existence of the mzlice nec-
essary to constitute mwurder, ana devolves
upon the accused the onus of rebutting the
presumption, In other words, where in the
fact and circuastances of the kiiling s
comaitted no defense appears, the accused
must show that the act was either no crime
at all or a crime less than murder; otherwise
it will be held to be nurder in law" (Win-
throp's Military Law and Precedents, 2d Ed.,
Reprint 1920, p.673).

"1The rule, as applicable to military

cases, is similarly stated in the manual
of Military Law, p.71, as follows = % # 3
On a charge of murder the law. presumes
malice from the act of killing, and

throws on the prisoner the burdea of
disproving the malice by justifying or ‘
extenuating the act'® (Ibid., fn.55, p.673)
(Underscoring supplied),

"thile a specific intent teo kill is an
essential ingredient of the offense
of assault with intent to commit murder
% % 3 this requirement does not exact an
intent, other than an intent which is
inferable from the circumstances. The
law presumes that one intended the
natural and probable consequences of his act
and the requisite intent to kill may be
inferred from such acts. It may be in-
ferred or presumed as a fact from the
surrounding circumstances, such as the
acts and conduct of accused, the nature
of the instrument used in making the
assault, the manner of its use, from an
act of violence from which, in the
usual and ordinary course of things,
death or great bodily harin may result,

or from a total or reckless disregard of
human 1ife" (40 CJS, SeC.79D, DPPe9k3~9Lk)
(Underscorirg supplied).

Aside from the testimony of Madame Drouin and her
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daughter, the only direct evidence concerning the actual shooting
of Drouin was accused's own testimony and his, iwo pre-trial
statements, Pros.,Ex.6.and Def.Ex.2. In the statement admitted

as Pros.Ex.6, accused in effect claimed that he shot accused,
in.self-defense.  However, according tothis statement he was
admittedly a trespasser on the property, provoked the supposed
conflict with deceased by his own actions, and made no effort what-
soever to retreat when deceased supposedly attacked him with a -
pitchfork, although there was nothing to prevent him from doing so,
Under such circumstances any claim of self-defense was clearly with-
out merit (CM ETO 3957, Barneclo and authorities cited therein),

According to the statement admitted as Def.Ex.2, accused

was held prisoner at the Drouin farmhouse by a German soldier
from-18<21 August. After escaping from the German on 21 August,
he roamed the country looking for his unit. On the day of the
shooting he passed through the Drouin farm on the way to the
570th Ordnance Company area and “shot M, Drouin and Mme. Drouin®.
In his testimony at the trial accused claimed that the Drouins
vere .shot by an unknown person when he was about 250 yards away.

The cowrt was entitled to believe or disbelieve the
whole or c¢ny part of his statements or testimeny. Competent, sub-
stantial testimony showed that accused, who was armed, entered
the yard, repeatedly but unsuccessfully tried to effect an entry
‘into the bedroom and loafed around the premises for at least an
hour. When deceased returned from the turnip field, he and
accused engaged in a brief conversation and deceased said "No, No¥,
Accused for some reason known only to himself, deliberately
shot the man in cold blood. The best indication of accused's
frame of mind at the time of the shooting was his admission (Pros.
Ex.6) that when he first entered the yard there was a full clip of
azmunition in his carbine and a bullei in the chamber.

M1 was ready at that time to shoot anyone

who would come out of those doors who
would look funny at me! zUnderscoring
supplied).

Such an intention on the part of accused was further evidenced by
his wholly unjustified shooting of Madame Drouin, and the aiming of
his gun at Evrard who was forced to flee and take shelter in the
house., The court was justified in finding that accused used the
weapon in a menner which is "likely to, and does, cause death",

In such a case “the law presumes malice from the act"., The court
was clearly warranted in inferring an intent to kill.on the part of
accused, "founded on a manifest or reckless disregard for the safety
of human life". Whether accused rebutted the resulting presumption
of malice was a question of fact for the determination of the court
and in view of the competent and substantial evidence establishing
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his guilt oi murder, the Board of .leview will not disturb the
findings of the court on appellate review (CL ET0 4149, Lewis;
C Bi0 5042, G Jr; CM EI0 1901, Lirenda). ;
9. ihen Madame Drouin ran to the aic of her husband
accused deliberately shot her also and seriously w.unded her.
Lad she cied the evidence would clearly have sustained a charge
of murder, and the findings -f guilty oi assault with intent
{0 commit murder were fully warranted (C.i LT0 4269, Lovelace
and authorities cited therein) (Charge III anc its Specification).

10, The charge sheet shows that accused 1s Z1 years and
ten months of age and that he was inaucted 10 liarch 1941 at
Camp Shelby, Liississippi, to serve tor the duration of the war
plus six months. He had no prior service,

11. The court was legally constituted and had jurisdiction
of tiie pe.son and offenses. NNo errors injuriously affecting the
substantial rights of accused were comsitted during the trial.-
The Doard of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and
sentence,

.12, The penalty for mi.rder is deatl or life imprisonmenﬂ as
the court-martial may direc }AW/QZ). ]

M‘“’”—ﬁ Judge Advocate
4 ‘
i

Judge Advocate

% s R (/, Judge Advocate
7
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‘1st Ind.

War Department, Branch Office of The Judge Advocate General with
the Duropean.Theater of Operations. 97 DEC 1944 'I‘O: Comma.nd-
ing General, Zuropean Theater of Operations, APO 887, U.S. Army.

1. In the case of Private WALIER J. BALDWIN (34020111),
574th Ordnance Ammunition Company,.attention-is invited to the
i‘oregom5 holding by the Board of Review that the record of trial
is legally sufficient to support the findings of guilty and the
sentence, which holding is hereby approved. Under the provisions
of Article of War 50%, you now have authority to order execution
ol the centence.

2. When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding,
tlis indorsement and tite record of trial which is delivered to
yeurherewith., The file nuuber of the record in this office is CM
10 5137. Tor convenience of reference, please place that numicer
in brackets .at the end of the order: (CH E70-5137).

3. Should the sentence as J.mposed by the court and confirmed
Ly you be carried into executlon, it is requested that a full
copy of the proceedings be forwarded to this office in order that

its files may be complete,

“fie Co MCIEIL,
Brigadier General, United States Ammy,
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 10, ETO, 10 Jan 1945)
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Branch Office of The Judge Advocate General (185)

with the
European Theater of Operations
APO 887

BOARD (F REVIEW NO. 1 17 FEB 1945
CM ETO 5155

URITED STATES 4TH INFARTRY DIVISION

3

v. ) Trial by GCM, convened at Stavelot,
; Belgium, 3 November 1944. Sentence

Private First Class COYT

CARROLL (35293409) and )

Private EMIL J. D'ELIA )

(32772646), both of )

Company C, 12th Infantry )

as to each accused: To be shot to
death by musketry.

HOLDING by BOARD CF REVIEW KO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldiers named above
has beer examined by the Board of Review, and the Board submita this,
i1ts holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater
of Operations.

2. Accused were tried together, with their consent given in open
court, upon several and separate charges and specificatlons as follows:

CARROLL
CHARGE: Violation of the 58th Article of War.

Specification: In that Private Flrst Class Coyt
Carroll, Company C, 12th Infantry did, near
Losheimergraben, Germany, on or gbout 7 October
194/, desert the service of the United States
by absenting himself without proper leave from
his organization, with intent to avold hazardous
duty, to wit: an engagement with the enemy, and
did remain absent in desertion until he surren-
dered himgelf at Harleen, Holland, on or about

18 October 1944. 5155
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D'ELTA

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Emil J, D'Elia,
Company C, 12th Infantry, did, near Losheimer-
graben, Germany, on or about 7 October 1944,
desert .the service of the United States by
absenting himself without proper leave from
his organization, with intent to aveid hazard-
ous duty, to wit: an engagement with the enemy,
and did remain sbsent in desertion until he
surrendered himself at Harleen, Holland, on
or sbout 18 October 1944.

Bach accused pleaded not guilty and, all of the members of the court present
at the time the votea were taken concurring, each was found gullty of the
Charge and Specification preferred against him. No evidence of previous
convictions of either accused was Introduced. All of the members of the
court present at the time the votes were taken concurring, each accused
-was sentenced to Le shot to death by musketry. The reviewing authority,
the Commanding General, 4th Infantry Division, approved each of the sen-
tences, and directed that "pursuant to Article of War 504 the order direct-
ing execution of the sentence 1s withheld and the record forwarded for
action by the confirming euthority®. The confirming authority, the Com-
manding General, European Theater of Operations, confirmed each of the
sentences and withheld the order directing e:uacution of each of the sen-
tences pursuant to Article of War 503.

3. The charge sheet discloses that the original charge preferred
against each accused was for violation of the 75th Article of War:

"In that [;ach accused/ did, at Loshelmer-
graben, Germany, on or about ¢ October
194/, run away from his platoon, whiech was
then engaged with the enemy, arnd did not
return thereto until after the engagement
had been concluded®.

The accuser in each case was Cgptain Fhilip W, Wittkopf, Company C, 12th
Infantry. He verified each charge on 29 October ‘1944 before Major D. W. -
Whitman, summary court officer.

The papers and documents accompanying the record of trial reveal
that the investigation required by the 70th Article of War was made prior
to the verification of the charges. There 1s shown no reference of the
charges for investigation, but under date of 24 October 1944 written re-
ports of investigation signed by "D, Whitman, ¥ajor 12th Inf." were made
covering each accused. Each report was accompanied by supporting docu-

ments as follows:
-2- 5155
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1l - Report of Provost Marshal XIX Corps dated
20 October 1944 and report of Provost Marshal
4th Infantry Division dated 19 October 1944
showlng custody of the accused and delivery
of their persons to their command (12th
Infantry).

2 - Written statements (verified on 29 October
1944) by First Lieutenant Alfonso W. Barrack,
Technical Sergeant Martin J. Kane and Staff
Sergeant Robert J. Smith, all of Company C,
12th Infantry.

3 - Unverified and undated statement of First
Lieutenant Philip W. Wittkopf, commanding
officer of Company C, 12th Infantry,

The charges were forwarded by the commanding officer of 12th
Infantry to the Commanding General, 4th Infantry Division, by indorse-
ments dated 31 October 1944. [Each of seid indorsements bears the
followling hand-written notation:

"Hq. 4th Inf. Div.
1 Nov. 1944
To CG: Recommend trial by GCM

/signed/ White E. Gibson, Jr.
Lt Col JAGD
Div J.A."

Each of the charge sheets show that the original charges under the 75th
Article of War were cancelled by crosshatched pen lines and on the margin
opposite each original charge are the initials "RJB". In lieu of each
of the original charges there was inserted on each charge sheet the
Charge and Specification (above set forth) laid wnder the 58th Artiele

of War, and on the margin opposite each substitute Charge and Specifica-
tion are the initials "RJB".

Neither of the charge sheets indicates that the accuser,
Captain Philip W, Wittkopf, re-verified the charges after the aforessid
cancellations and substitutions, and no report of investigation of the
new charges under the 58th Article of Viar is shown, although the staff
Jjudge advocate in a letter to the Assistant Judge &dvocate General in
charge of the Branch Office of the Judge Advocate General with the
European Theater of Operations,dated 24 December 1944, asserts that the
"accuser concurred personally and orally in the alteration of the charge
over his signature on the charge and the verification prior to trial®,

By first indorsement, dated 1 November 1944, on each charge

5155

-3


http:origin.al
http:l.iu1i;�,i.ic

GONFIDERTIAL
(188)

sheet the substituted charges and specifications were referred for trial
by the Commanding General, 4th Infantry Division, to Captain Richard J.
Ballmsn, trial judge advocate of general court-martial appointed by
paragraph 1, Special Orders 164, Headquarters 4th Infantry Divis ion,

1 September 1944, as amended by paragraph 1, Special Orders 178, Headquar-
ters 4th Infantry Division, 26 September 1944, and paragraph 4, Special
Orders 182, Headquarters 4th Infantry Division, 6 October 1944. The
accused were arraigned before and tried by the court appointed by the
speclal orders of 4th Infantry Division described in the aforesaid
indorsement.

Also accompanying the record of trial are letters applicable
severally to each accused dated 3 November 1944 from Msjor Meyer H.
Magkin, Division Psychiatrist, addressed to the Judge Advocate, 4th
Infantry Division, each of which recites:

"Pgychiatric exsmination of this EM reveals
no evidence of Insanity. Court martial
proceedings are therefore not precluded",

There 1a not shown any written report accompanying the recom-
mendation of the Staff Judge Advocate, Lieutenant Colonel White E. Gibson,
Jr., a.bove set forth.

4. Prosecution's evidence presented substantial proof of the follow-
ing facts: -

On 7 October 194/ each accused was a rifleman in the second .
platoon of Company C, 12th Infantry (R6,10). At 1000 hours on that date,
Company A, 12th Infantry was in position about 200 or 300 yards from the
town of Lorsheimergraben, Germany. Company C advanced to relieve Com-
Pany A. The town is situate upon or near the Siegfried line. There
were no German fortifications in front of Company C other than a building,
which was occupied by Germans, located at a crossroads in the town (R8).
The derelictions of the accused occurred as Company C moved forward to
occupy the foxholes formerly occupled by Company A. In the forward
movement of Company C the second platoon was on the left flank; the
third platoon was on the right of the second platoon, and the first
platoon was on the right of the third platoon. In the advance the
first and third platoons received no fire from the enemy, and moved
into poeition in relief of Company A. The second platoon, umder com-
mand of a Lieutenant Smith, as it advanced through a wooded area unex-
pectedly encountered an intruding German patrol and received small-arms
fire from it (R6,7,11). The company commander, Captain Philip W.
Wittkopf, placed the first and third platoons in their positions on
Company A's line. He learned that the second platoon had received
German fire, went to a point on the left flank of the movement and
discévered the second platoon was disorganized. Some of the platoon
merbers ran to the rear but the platoon commander and others of the
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soldiers remained at the point where they had received the fire (R9,11).
Captain Wittkopf described the melee thus:

"There wasn't much to this particuler engage-
ment, We were moving up into position and
ran into this trouble. It was all over in a
short time - I would say fifteen minutes - and
right after that the platoon moved into posi-
tion. At the time the platoon ran into the
small arms fire they withdrew for a short way
and immediately reorganized and moved back up.
The fire lasted about ten minutes" (R7).

When the platoon was reorganized the two accused were missing from their
organization (R6,7). They had been present with the platoon as it ad-
vanced and immediately before it received the fire from the enemy patrol
(r8,9,10,12-14). They were shown absent without leave on the company's
morning report as of 7 October 1944, extract copies of which were admitted
in evidence without objection (R7,8; Pros.Exs.B,C). An investigation
showed that they hed not been evacuated through the clearing station (R9)
and no authority was given either of themto be absent at this time (RlO,

12-14).

First Lieutenant Alfonso W. Barrack, who was the leader of the
third platoon, heard shots in the woods through which the second platoon
was compelled to pass. He corroborated the téstimony of other witnesses
that certain men of the second platoon ran to the rear. Near the com-
mand post of the third platoon about six of them were halted by Lieutenant
Barrack. The accused D'Elia led the group. Lieutenant Barrack inquired
of him "What was golng on". D'Elis replied "They had recelved some rifle
fire and he was locking for a hole", to which Lieutenant Barrack responded

"it was perfectly safe in that vicinity and to
remain there until I found out what was going
on in his platoon, and I told him to get in
my hole if he wanted to" (R11).

The accused Carroll was in this group of fleeing soldiers (R11).
Lieutenant Barrack thenwent to the woods and found that Lieutenant Smith
had reorganized his platoon and moved to another position. Lieutenant
Barrack returned to the location where he had left the six soldiers in-
cluding the two sccused. He discovered that all of them were gone.

He did not see Carroll and D'Elia until they returmed to the company
about a month later (R11). They were not with the company from the
time they fled from the woods until they were returned to it two or
three weeks later (R11-14). It was stipulated in open court that each
accused surrendered himself to military authorities at Harleen, Holland,
on 18 October 1944 (R14).
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5. Each accused elected to make the following unsworn statements:

D'ELIA

"Mell, I will start out with that morning when
we left. They moved up to the north about ten
miles and told us we were supposed to relieve
some company in the woods, So I was scared -

I guess everyone was - and we passed up some
company and they said there wasn't anything wp
there. Then a little later we all went straight
intec the woods. And there was some pine trees
and we got on the other side and I guess the
Germans were waiting there and they fired on us
and we all hit the ground. I got behind a tree
and from that time on we didn't move any. The
firing went off and we got up again and all of
a sudden a German machine gun opened up and -

I didn't hear an order - everybody ran like mad.
I ran to the rear - I was scared. When we
£inally got back I couldn't stand it any more -
I had to leave. And Lieutenant -- I forget his
name, he was in here -- stopped me and asked me
where 1 was going and I told him I couldn't
stand any more, that they had fired on the hill
and was close to us. Ho asked where Lieutenant
Smith was and I told him up ahead somewhere, I
didn't know where. I just couldn't stand any
more - I guess 1t just got the best of me.

And after I left and was gone a couple of days
I £inally calmed down a little and relized what
I was doing and decided to come back and get
what I had coming - but I didn't think I would
be put up for desertion, sir. I didn't know
where I was. I met three officers one night
in a town and they asked where the outfit was
and I told them I didn't know where it was and
they said they were lost and one officer told
me where one infantry division waes and how to
go about finding it, so I gtarted out and finally
got to an engineer outfit and an officer there
told me to stay there and he would try to find
out where the outfit was. He restricted me to
that area and kept me there six days and then
he told me he couldn't find the outfit and-told
me it would be best to turn myself in to the
provost marshal and told me where to go, and
from there I came back.
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Trial judge advocate:s Is that all you have
to state.

A. Yes, sir. I just can't take it, I guess" (R15).
CARROLL

"My story is a great deal 1ike his, I guess. We
were both together. When we entered the woods
and were fired on we hit the ground and I never
heard an order to withdraw. I was behind a
tree, and several of the other boys and me went
back and we went back through another heavy
woods and we were all scared. They were all
replacements and I had been with them a good
while and it seemed like nobody knew what to do,
and it made me scared and when the mortars came
in there I just got more scared and started out.
I was gone for a couple of days and ran across
these officers and they told us where another
infantry outfit was, and on the road there we
ran Into this engineer outflt and they held us
there for eix or seven days and then we couldn't
leave until they gave us orders. The officer
there couldn't £ind where our outfit was and
gent us to the provost marshall, and then we
came back to our company. That's all" (R16).

6. The action of the approving authority in directing that ®pur-
suant to Article of War 50} the order directing execution of the sentence
is withheld and the record of trial forwarded for action by the confirm-
ing authority® did not follow the prescribed formula with respect to
sentences which must be confirmed by the Commanding Genersl, European
Theater of Operations. The approving authority's action should simply
have directed that the record of trial be forwarded for action under
the provisions of Article of War 48. It 1s obvious, however, that the
action did in fact comply with the substance of the statutory require-
ments (AW 503) and that the sentence in the case of each accused was
confirmed by the Commanding General, European Theater of Operations.

The failure to use the preseribed formula was therefore a harmless dis-
crepancy which in no respect affected or impaired substantial rights of
the accused.

7. The charges (as altered) were served on accused on 1 November,
the trial commenced at 1035 on 3 November 1944, and was concluded at
1140-on sald date. [Each accused personally consented to be trled to-
gether and upon the interrogation of the trial judge advocate, "o both
of the accused men walve the five day statutory period from service of
charges to trial?", the defense counsel responded, "They both do".

-7 -
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The total evidence in the case, including the wnsworn statements of ac-
cused, is highly convineing that the accused were fully accorded due
process of law within the principles enounced in CM ETO 4564, Woods,

and that, in spite of the fact that only one day intervened between date
of service of charges and date of trial, accused were denied no privileges
guaranteed them by the Federal Constitution and Articles of War. The
consent to trial on 3 November appears to have been consciously given by
defenss coungel after he believed himself fully prepared to defend ac-
cused. The case exhibits none of the viclous deficiencies of the Woods
case. A careful examination of the record of trial convinces the Board
of Review that the accuseds' substantial rights were not injured or im-
paired by their trial on the second day following the service of charges
upon them.

8. The pre-trial practice in the instant case with respect to
drafting and formulating the charges and the investigation of the same
under the 70th Artlcle of War have been summarized in paragraph 3 hereof.
Although not shown as one of the documents accompanying the record of
trial, the inference is indisputable that the shifting of the charge
from Article of War 75 to Articles of War 58-28 after the original
charges were signed and verified by the accuser was prompted by the
letter of 5 October 1944 (signed by the Theater Judge Advocate) from
Headquarters European Theater of Operations, which is set forth in
extenso in CH ETO 4570, Hawkins. The staff judge adwcate in his re-
view of the record of trial confirms this inference by his atatement:

"This case was within that class which it is (
considered preferable to try under the 58th Arti-
cle of War. For that reason, it was 8o charged
and tried. Actually another specification and
echarge under the 75th Article of War could have
been readily sustained under the evidence®.

In a letter addressed to the Assistant Judge Advocate General
in charge of the Branch Office of the Judge Advocate General with the
European Theater of Operations under date of 24 December 1944 (attached
to record of trial), the staff judge advocate stated:

"When the charges reached this office on or about
1 November 1944, 1t was conasldered appropriate,

in view of the policy expressed in letter, Head-
quarters European Theater of Operations, 5 October
1944, subject 'Desertion', that the accused be
brought to trial for another aspect of the same
acts, 1.e., violation of the 58th Article of War
ingtead of violation of the 75th Article of War".

The practice followed in the instant case is, with slight varia-
tion, identical with that pursued in the Hawkins case where the legallty
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of the same was carefully considered by the Board of Review with resul-
tant detailed discussion in its holding. It was there concluded that
the letter of 5 October 1944 was not an attempt by the Commanding
General, European Theater of Operations, illegally or arbitrarily to
impose his will upon the appointing, referring, and approving authori-
ties of general courts-martial within the theater; that it was the
expression of the Commanding General's policy with respect to offenses
falling under both Articles of War 58-28 and Article of War 75 and left
the subordinate authorities, empowered to appoint general courts-martial,
free to exercise the discretion in such matters with which they were
endowed by Congress. With respect to other pre-trial practices and
investigation fwr;ich in the Hawkins case and instant case are almost
identical), the Board of Review was of the opinion that irregularities
arising therefrom were primarily of administrative concern to the
authority referring the charges far trial and that the same neither
affected the jurisdiction of the court nor were they prejudicial to the
substantial rights of accused. '

Because each accused herein is charged with the commission of .
one of the most serlous of military offenses, and because of the fact that
the extreme penalty of death has been imposed and confirmed as to each
accused, the Board of Review has reconsidered its holding in the Hawkins
case with the thought of modifying or limiting its application should
good cause appear therefor. Upon such reconsideration, the Board of
Review has discovered no reasonable basis for altering or modifying its
views therein annocunced., For the reasons set forth in the holding in
the Hawkins case and upon the authority thereof, the Board of Review is
of the ‘opinion that neither the alteration of the charge sheet nor the
pre-trial practice in the instant case injured or impsaired the substan-
tial rights of either accused and that the jurisdiction of the court to
arralgn and try accused upon charges in violation of Articles of War
58-28 was not in any respect impaired or affected thereby.

9. The facts of this case are clear beyond dispute. The umsworn
statements made in open court by each accused confirm almost in minute
detail prosecution's evidence. Cogently and briefly stated, the two
accused were members of the second platoon of Company C, 12th Infantry.

On the morning of 7 October 1944 Company C was ordered to relieve Com-
pany A which occupled a line of advance about 200 or 300 yards from the
town of Losheimergraben, Germany. The enemy held a building located

at a crossroads in the tomm. The second platoon was on the left flank
of the company line in its forward movement. The third and first pla-
toons were on the right of the second platoon and they successfully
attained, without enemy interference, their objectives, viz., the line

of foxholes formerly held by Company A. The second platoon in its
advance was compelled to pass through s wooded area. The two accused
were with the platoon when it entered the woods. A German intruding
patrol had also entered the woods uninown to the Americans, who unexpect-
edly encountered it and received fire from it. Immediately the platoon
was disorganized and six members thereof, including the two accused, .
fled to the rear. They were met by Lieutenant Barrack, commander ms
the third platoon, who directed them {to remain where he had halted

util he could determine the status of the second platoon. He proeeeded
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into the woods where he met Lieutenant Smith, the commander of the
second platoon, who had reorganized i1t. The platoon was prepared to re-
sume its mission. Lieutenant Barrack returned to the place where he
left the group of six soldiers. All of them, including the two accused,
in the meantime had departed. Each accused remained absent from his
company until he surrendered himself to military authorities at Harleen,
Holland, on 18 October 1944.

The foregoing facts make it plain that each accused knew that
‘4t was his duty to proceed forward with the second platoon and to continue
to advance notwithstanding the advent of enemy fire until the platoon had
achieved i1ts objective. Thereafter it was the duty of each accused to
participate with his platoon in action against the enemy. Upon encoun-
tering opposition in the advance, both accused fled to a place of safety
in the rear. Thereafter, with full knowledge that the company was to
occupy a front~-line position opposed to the enemy with its usual risks
and hazards, they took advantage of the opportunity afforded them by
‘this momentary confusion, which they had helped to create, to leave the
platoon. They remained absent from the company for 11 days during which
time they escaped the perils and hazards of front-line combat., All of
the elements of absence without leave with intent to avoid hazardous
duty were proved beyond reasonable doubt (CM ETO 3380, Silberschmidt;
CM ETO 3473, Ayllon; CM ETO 3641, Roth; CM ETO 4570, Hawkins; CM ETO
5080, Pugliano and authorities therein cited).

10. The charge sheet shows that accused Carroll is 32 years eight
months of age and was inducted at Columbus, Ohio, 9 October 1943. Ac-
cused D'Ellg 18 21 years ten nonths of age and was inducted at Newark,
New Jersey, 6 March 1943. Each accused was inducted to serve for the
duration of the war plus six months., Nelther had prior service.

11. The court was legally constituted and had jurisdiction of the
persons and offenses. No errors injuriously affecting the substantial
rights of either accused were committed during the trial. The Board
of Review is of the opinion that the record of trisl is legally suffi-
cient as to each accused to support the findings of guilty and the
sentence.

12. The penalty for desertion in time of war is death or such
other punishment as a court-martiasl may direct (AW 58).

A0 -
L/é; n—:—-/‘z/i._z.:/ Judge Adwecate

v
d

¢

Judge Advocate

MZ OZZ«»@/ )Z . Judge Advocate
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1lst Ind.

War Department, Branch Office of The Judge Advocate General with the

Furopean Theater of Operations. 1 _FE88]Q?745 TO: Conmanding
General, European Theater of Operations, APO s Ue S. Army.

1. In the case of Private First Class COYT CARRCLL (35293409) and
Private EMIL J. D'ELIA (32772646), both of Company C, 12th Infantry,
attention is invited to the feregoing holding by the Board of Review that
the record of trial is legally sufficient as to each accused to support
the findings of guilty and the sentence, which holding i1s hereby approved.
Under the provisions of Article of War 50%, you now have authority to
order exscution of the sentences.

2. I have examined the record of trial and accompanying papers
with great care, and have also for considerable time deliberated upon
the legal issues involved, in view of the sentences imposed herein.

I recognize the seriousness of the offenses of which the accused were
found guilty and I offer nothing by way of condonation of their conduct.
Likewise, I am keenly aware of the difficult problems of discipline pre-
sented as a result of conduct of officers and soldiers on the battle
line which threatens the integrity of the forces under your command and
serves to impair both their loyalty and efficlency. It is my great
hope and desire that my office in the performance of its duties (which
are also of most serious import) support you to the utmost in the per-
formance of your dutlies consistent with the mandates of Congress. On
the other hand, I belleve I would default in my obligations if I did not
speak frankly when I believe it my duty to speak.

Congress has vested you, as Commanding General of this theater,
with the exclusive power and authority to consilder and decide upon the
appropriateness and expediency of the sentences imposed upon an officer
or soldier found guilty of desertion. I am concerned with and here
direct my comments to the question of the legal sufficiency of the
record of trial to sustain the findings of gullty and the sentences in
the instant case.

Neither the record of trial nor accompar.ring papers indicate
that the instant accused deliberately premeditated their absence in order
to be incarcerated and thereby avoid the perils and hazards of combat
such as characterized the conduct of Slovik (CM ETO 5555) and Fendorak
(CM ETO 5565). The element of moral turpitude was present in the ac-
tions and attitudes of the latter. It is the absence of this element
which differentiates the conduct of Carroll and D'Elia from that of
Slovik and Fendorgk, and which in my opinion entitles the former to
consideration which was properly denied the latter.

The Board of Review in its holding has set forth in detail the
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pre-trial practice and procedure in thls case and has concluded that the
irregularities and deficiencies therein noted neither affected the juris-
diction of the court nor prejudiced the substantial rights of the accused.
An examination of the papers and documents accompanying the record of
trisl discloses that certain requirements of the 70th Article of War

were disregarded. Of serious import was the changing of the Charge from
a violation of Article of War 75 to a violation of Articles of War 58 and
28 by methods which at least provoke a serious question as to legality
and upon which legal minds might differ,

The conclusion of the Board of Review is premised upon the
proposition that the requirements of the 70th Article of War are of
administrative concern to the appointing and referring authority only
and are primaril; for his benefit. Such construction of the Article
is primarily based upon the holding of the Board of Review (sitting in
Washington) in CM 229477, Floyd, 17 B.R. 149, which received the approval
of The Judge Advocate General. Thers 18 no adjudication by the Federal
courts, however, construing and applying the 70th Article of War. While
I believe (as my approval of the holding in the instant case indicates)
that the construction of said Article approved by The Judge Advocate
General. 1s correct, I camot say definitely that it will be the inter-
pretation finally adopted by the courts. I make this statement because
I am cognizant of the situation which existed when Congress enacted this
Article.  Certain sbuses of authority by offlcers during World War I
were called to the attentlon of Congress. After a prolonged and de-
tailed investigation, the Article, in its present form, appeared in the
Code of 1920. A study of legislative history of the Article definitely
indicates that Congress intended to protect a military accused against
unfounded or malicious charges by providing for a preliminary investlga-
tion, particularly adapted to military courts, but which nevertheless
found its inspiration and pattern in the examing trial or the preliminary
hearlng before a maglstrate which are fundamental in civil criminal
procedure. With this legislative history as a background, the courts
may well differ from the administrative interpretation of the Article
approved by The Judge Advocate General. While such interpretation is
glven great weight by the courts, it 1s not binding upon them.

In this connection, another fact is worthy of consideration.
Some of the Federal courts have extended the function of the writ of
habeas corpus in the review of sentences imposed by military courts to
include an examination of the record of trial to determine whether an
accused has been afforded "due process of law" as that term 1s applied
under the Federal Constitution. There can be no denial that the
tendency of the Federal civil courts is to exercise greater appellate
control over the Federal military courts. Under such condition, the
question whether the requirements of Article of War 70 were met in a

glven case will probably be of vital concern.

Since Article ofWar 70 has not to date received an interpre-
tation and construction by the Federal civil courts, and inasmuch as
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there is a possibility that the authoritative judicial interpretation
of the Article may hold that defects and irregularities in pre-trial
procedure such as occurred in this case were elther prejudicial to the
substantial rights of an accused or denied him due process of law, I
recommend that consideration be given by you to the matter of commuting
the sentences herein concerned to punishments of less severity.

3. When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding, this indorsement, and
the record of trial which i1s delivered to you herewith. The file mumber
of the record in this office is CM ETO 5155. For convenilence of refer-
ence please place that mumber In brackets at the end of the order:

(cit ETO 5155). - é/
e Cleeey

E. C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.

(On reconsideration each sentence commuted to dishonorable discharge,
total forfeitures and confinement for life. GCMO 58, 59, ETO,
25 Feb 1945)
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Branch Office of The Judge Advopate General (199)

with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 2 1 4 DEC 1344
CM ETO 5156

UNITED STATES IX ATR FORCE SERVICE COMMAND
v,
Kent, England, 6 and 9 October
Corporal ERNEST LEE CLARK
(33212946), 306th Fighter
Control Squedron, IX Air
Defense Command.

the neck until dead.

HOILDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Heview, and the Board submits this,
its holding, to the Assiatant Judge Advocate General in chsrge of the
Branch Office of The Judge Advocate General with the European Theater
of Operationas.

2. Accused was tried upon the following Charge and specifica-
tions:

CHARGE: Violation of the Ninety-second Article of War,

Specification 1: In that Corporal Ernest Lee Clark,
306th Fighter Control Squadron, IX Air Defense
Command, did, in conjunction with Private
Augustine M, Guerra, at Ashford, Kent, England,
on or about 22 August 1944, with malice afore-
thought, willfully, deliberately, feloniously,
unlawfully and with premeditation kill one
Betty Dorian Pearl Green, a human being, by
choking and strangling the said Betty Dorian
Pearl Green.

Specification 2: In that % * * did, in conjunction
with Private Augustine M. Guerra, at Ashford,
Kent, England, on or about 22 August 1944, forci-
bly and feloniously, against her will, have

RFPENTIAL

Trial by GCM, convened at Ashford,
1944. Sentences To be hanged by
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carnal knowledge of Betty Dorian Pearl Green,
a female child below the age of sixteen years,
the said Corporal Ernest Lee Clark penetrat-
ing the sexusl organs of the said Betty Dorian
Pearl Green with his penis, being aided and
abetted therein by the said Private Augustine
M. Guerra who held and subdued the said Betty
Dorian Pearl Green during such action,

Specification 3: In that * # # d1d, in conjunction
with Private Augustine M, Guerra, at Ashford,
Kent, England, on or about 22 August 1944,
forcibly and feloniously, against her will,
have carnal knowledge of Betty Dorlian Pearl
Green, a femals child below the age of sixteen
years, the said Private Augustine M. Guerra pene=-
trating the sexual organs of the sald Betty
Dorian Pearl Green with his penis, being aided
and abetted therein by the said Corporal Ernest
Lee Clark during such action.

He plesded not guilty and, a1l of the members of the court present
at the time the vote was taken concurring, was found guilty of the
Charge and of Specifications 2 and 3 thereof, and of Specification 1,
except the words "and with premeditation" inserting the word "angd"
before the word "unlawfully", of the excepted words, not guilty, of
the inserted word guilty. Evidence was introduced of one previous
conviction by summary court for absence without leave for nine days
in violation of Artiecle of War 61, All of the members of the court
present when the vote was taken concurring, he was sentenced to be
hanged by the neck until dead. The reviewing authority, the Cone-
manding General, IX Alr Force Service Command, approved the sentence
and forwarded the record of trial for action pursuant to Article of
War 48. The confirming authority, the Commanding General, European
Theater of Operations, confirmed the sentence and withheld the order
directing the execution thereof pursuant to Article of War 50%.

3. The prosecution's evidence shows that Betty Dorian Pearl
Green, born 1 April 1929 (R10,19) living with her parents at 180 New
Town Roaed in Ashford, Kent, England, returned to her home from work
at Norman's Cycle Works about 5:45 and left home again at 6:45 on
the evening of 22 August 1944, walking with her friend Peggy Blaskett,
employed at the same place (R19,21),. They went to a fair in the town and
met two American soldiers, George Williams who waa with Peggy and the
other known only as "Eddy" who was with Betty (R22). They all remained
together until 9:40 or 9:45 when the two girls left the boys and started
for home and contimied together to the "top of Frances Road", near
Peggy's home where she arrived about 9:50., Betty did not have sexual
intercourse while the two girls were together (R22-24). She was wearing
a silver cross (Pros. Ex,l), a hrooch (Pros. Ex.2), and a hair-slide
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(Pros. Ex.3) that night (R24). A railroad worker, cycling home from
his work at about 10:20 that evening, met Betty about 300 yards from
the corner of the New Town Road and Black Path (R27), recognized her
from the headlight on his cycle and spoke to her (R28).

About 7:15 the next morning, 23 August, an employee of the
railroad, while shunting cars on the railroad bridge which looka down
on the "014 Cricket Field" (R31l) near the cormer of the Black Path
and New Town Road (Pros. Exs. 9 and 10) observed something in the 01d
Cricket Field that attracted his attention and he called to Arthur E.
Tournay, another employee of the railrcad who was then near the
junction of the New Town Road and Black Path (R30-31). In response
to the call, Tournay went into the 01ld Cricket Field some 15 or 20
feet and found the body of a girl lying close to the fence and not
far from Black Path. He did not touch the body but immediately noti-
fied the police who arrived within a few minutes, He identified
Prosecution's Exhibits 5, 6, 7 and 8 as accurate pictures of the scene
and body (R32-34). The body was identified as Betty Green by the
girlts father, both at 7:45 in the morning and again at 3:15 in the
afternoon. He also identified the cross, brooch and hair-slide
(Pros. Exs.1,2 and 3) as belonging to his daughter (R9-10), The
father had been at the Smith Arms pub (R8) about 150 yards from the
junction of New Town Road and Black Path (R45) on the evening of 22
August and identified Private Guerra, who had been brought into the
courtroom, as one of two American soldiers he had seen there at that
time and who had left the pub with another soldier about 10:15 and
gone towards the Black Path about 30 yards distant (R8-9), Another
soldier who had remained at the Alfred Arms public house in Ashford
the. evening of 22 August ti11l1 closing time, went down New Town Road
by the railway bridge, passing the junction of New Town Road and the
Black Path about "ten past ten", At the junction he saw two soldiers
?ressed)in American uniforms, It was too dark to ldentify them
R29“30 .

The police took photos of the body and surroundings (R11-12,
Pros. Exs.4,5,6,7 and 8) and the body was examined by Dr. Frederick
J. Newall, a medical practitioner about 8:30 on the morning of 23
August, and he was of the opinion that death had occurred more than
six hours before (R13), He also visited the police station on 25
August where he saw Guerra and accused (Rl,) whom he identified in
the courtroom, from each of whom he took samples of pubic hair and
head hair (R14-15) and gave them to the police (R15). The police
also removed some pubic hair (Pros. Ex.1l) and some head hair (Pros.
Ex,12)from the girl's body (R18). They also prepared a map of the
district around the 0ld Cricket Ground not to scale (R17, Pros. Ex.9)
and a scale map of the junction of Black Path and New Town Road show-
ing the 01d Cricket Grounds (R18, Pros., Ex,10), The police found the
silver cross (Pros, Ex.1l) at the side of the body, the brooch (Pros.
Ex.2) sbout four feet away and the hair-slide (Prog., Ex,3) about 24
feet away toward the gate from the body (R38). At the autopsy, the
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police took the clothing removed from the girl's body (R39), and
they were present and received the samples of hair taken from
accused and Guerra which were placed in envelopes marked as
Exhibits 13 to 16, inclusive. The knickers (Pros. Ex.17), vest
(Pros, Ex.18), skirt (Pros. Ex.19), blouse (Pros. Ex.20), and
coat (Pros, Ex.21) were the clothing taken from the body of the
girl (R41). The shirt of accused was in evidence as Prosecution's
Exhibit 22 (R41-42) and Prosecution's Exhibits 23, 2/ and 25 were
articles of clothing taken from Guerra (R42) and which he had worn
the night of 22 August 1944 (R48). One set of the hair was turned
over to Dr. Keith Simpson of London and one set was given to

Dr. Henry J. Wall of the Metropolitan Police Laboratory, Hendon,
England, for enalysis (R43). Dr. Wall found in examination that
the girl's knickers (Pros. Ex.1l7) were torn down the right side
and in the fork., The button was torn off and there was blood and
seminal staining present in the region of the fork. There was
some blood and seminal staining also on the girl's vest (Pros.
Ex,18) about the center of the lower hem, front and back, and eome
small blood stains on the outer surface of the front and inner
surface of the back of the skirt (Pros. Ex.19). He also found
human pubic hair on the seam inside the front of the midline of
‘the skirt about 11 inches from the waist band on the surface of
the fabrie., He also examined the various hairs contained in
Exhibitas 11 to 16, inclusive (R55) and found that the hair on the
skirt "were from Clark, to which it was similar®, The blouse
(Pros. Ex.20) had blood stains and smears on the outer surface on
the left front below the pocket and all the buttons but one had
been torn off, There was blood staining on the left lapel and on
the line of the left sleeve of the coat (Pros. Ex., 21) near the
cuff, There was also an area of seminal staining inside of the
back, on the midline, close to the lower hem, Exhibits 11 to 22
inclusive, were returned to thepolice after the examination (R57$.
Comparigon of this halr on the skirt (Pros, Ex.19) showed it to be
"dissimilar® to the hair removed from the girl's body (R57-58, Pros.
Exs.11l and 12), He also testified that the hair of many individuals
is exactly similar (R58). Prosecution's Exhibits 11 to 22, inclusive,
were admitted in evidence (R57).

Yhen the body of the girl was found, the skirt was lifted
so that its lower hem was turned up to the waist band. The knickers
were ralsed up around the waist, the left seam was torn, the crotch
was torn away in front and the right side fastening button was laying
loose == the crotch region and adjacent private parts were exposed
and bloodstained, A hair caught under the left forefinger fingernail
and other hairs from the skin around the thigh and buttocks were re-
moved, together with several hairs from the skirt and knickers,
clothes and one from the left knee, An autopsy examination was also
made (R59)., She had been a healthy girl, used to sexual intercourse,
There was a single bruilse on the right side of the girl's neck under
the angle of the jaw which a thumb could have made and four brulses
down the left side of the neck (R60). There was bruising behind the
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voice box but no fracture of its bones, Changes were present in
the internal organs which showed death to be due to asphyxia, con-
sequent upon this constriction of the neck (R6l), There were also
other and minor injuries on the hands and fingers and there were
brulses on the head and face, on the left shoulder, to the crest of
the left hip and the outer right thigh, Seven small rounded bruises
lay over the right groin, close to the private parts and there were
brulses and scratches on the legs (R62)., A swab was taken from the
vagina (R63) which showed disintegrating spermatozoa (R64)., The
injuries found in the region of the throat and the condition of the
lungs, heart and other internsal organs indicated that death was due
to asphyxia (R63). The hand placed on the neck of the body could
easily be made to conform with the location of the thumb and finger
marks,

In the opinion of Dr. Keith Simpson, pathologist, there
‘was evidence that sexual intercourse had occurred about the time of
death., He took samples of head and pubic hair from the deceased and
(R64) found other hairs located on the body. He also received from
Sergeant Martin of the Kent Constabulary, samples of head and pubie
hairs labeled "Clark" and "Guerra®, By examination and professional
examinations of these hairs, he found

"that one hair removed from the skin of the left
buttock, a second hailr from the left hip crest
and a third from the inner aspect of the left
knee, corresponded with the hairs labeled "pubic -
Guerra*. The hair removed from the left fore-
fingernail and & hair removed from the outer as-
pect of the left buttock corresponded with sam-
ples labeled *Clark’, The buttock hair was
clearly puble., The hair from the finger, might
in my view, be either pubic or head",

He found from internal examination that the condition of the vagira
was in keeping with the deceased having acquiesced to the sexnal in-
tercourse which took place shortly prior to death, "provided that
one person was concerned and the deceased was conscious and able to
resist® (R65)., The marks of injury on the hands, body and throat
showed evidence of resistance (R66).

Accused made a signed and sworn detalled statement after
due warning, on 25 August 1944 (Pros. Exs.28a,28b,28¢ and 28d) in
which he deseribed how he and Private Guerra left camp on pass the
afternoon of 22 August, going to Ashford to a movie and from the
theater to several pubs where they drank considerably, ending up
at the "Smith Arms", From there they went through the Black Path
and came near the railwey bridge. Guerra had stopped but they saw
e girl espproaching from the direction of the theater and accused
went over and asked@ her where she was going to which she answered,
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home. They talked for five minutes and accused asked her to go
for a walk, put his arm around her end walked towards the gate

to the field., Guerra was standing back from the gate. Accused
picked her up and carried her through the gate with Guerra fol-
lowing. She got scared then as Guerra came up and started to
holler and Guerra put his hand over her mouth, As she struggled
and tried to say something, accused carried her further into the
field and laid her on the ground still struggling. Guerra ralsed
her dress and tore her knickers spart. She started to scream and
accused put his hand over her mouth while Guerra had intercourse
with her, he holding one of her arms and accused holding one as
well as holding her mouth shut., After Guerra was finished, ac-
cused got on top of her, Guerra holding one hand over her mouth
to keep her quiet and also holding one of her arms, accused
holding the other, As accused was "finishing up on her" he sud-
denly felt her relex her resistance. They both arose, accused
buttoned his clothes end Guerra unbuttoned the girl's blouse,
accused lifted her slip and felt her heart beating but she was
unconscious and they started to leave, Accused returned, found
her heart was still beating and they both left, leaving the girl
lying in the field., They returned to camp and went to bed.
Guerra asked accused 1f anything was wrong with the girl as they
went back to camp and was told by accused that he didn't think so
as her heart was still beating when they left. Accused claimed
that both he and Guerra had been drinking heavily and he thought
the girl had fainted and that after a rest she would be all right
againo

On 12 September 1944, again after due warning, accused
made another sworn statement in which he declared that everything
in the former statement of 25 August was true except that he did
not remember Guerra asking him as they were going back to camp if
anything was wreng with the girl and his reply (Pros. Ex.27). Ap-
proximately five minutes after the conclusion of the interview when
the last statement was made (R111), accused remarked to the officer
who took the statement "I know I am guilty of the repe but I know
I didn't murder her™ and he repeated tle remark to a Sergeant who
was in the room at the time (R112). These two statements were ad-
mitted in evidence and read to the court,

4. Accused remained silent and the defense introduced but
one witness, the adjutant and mess officer of accused's organization,
He testiflied he had known accused who was a cook, for approximately
one year and that he was & good worker. He had never seen accused
drinking but from accused's condition on the "morning after®, he was
of the opinion accused "could not hold his liquor® (R125-126$. A
stipulation was entered into agreeing that "Government Exhibit 26
[;ot offered or admitted in evidence but attached to the record of
trial with the other Exhibit§7 is 2 handwritten statement from which
Government Exhibits 28a,b,c and d was copies" (R127).
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5. PMurder is the unlawful killing of a human being

with ;mlice aforethought® (iCM,1928, per.l48a,
p.162

flalice ddes not necessarily mean hatred or per-
sonal ill-will toward the person killed, nor an
actual ihtent to take his life * % * Malice afore-
thought may exist when the act is unpremeditated,
It may mean eny one or more of the following
states of mind preceding or coexisting with the
act or omission by which death is caused: * * %
intent to commit any felony" (Ibid, pp.163-164).

All offenses punishable by death or imprisonment in excess of
one year are felonies (18 USCA 541). The term "felony" includes
rape (MCM,1928, par.149d, p.168). An intent to kill is-not a
necessary element in the crime of murder in those cases where
the design is to perpetrate an unlawful act, and the homicide
occurs in carrying out of that purpose (Wharton's Criminal Law,
Vol.l, sec.420, P.632).

"In every case of apparently deliberaste and une
Justifieble killing the law presumes the exis-
tence of the malice necessary to constitute
murder * % #" (Yinthrop's Military Law and Pre-
cedents - Reprint, 1520, p.673).

The distinctions between principals, aiders and sbettors have
been abolished by Federal statute.

"fThoever directly commits any act constituting
an vffense defined in any law of the United
States, or aids, abets, counsels, commands,
induces or procures its commission, is a prin-
cipal® (18 USC 550; 35 Stat. 1152).

The distinction 18 also not recognized in the administration of
military justice (Winthrop's Military Law and Precedents - Reprint,
1920, p.108; CM ETO 72, Farley and Jacobs; CM ETO 1453, Fowler).

"% % % To constitute one an aider and abettor,
he must not only be on the ground and by his
presence ald, encourage or incite the principal
to commit the crime, but he must share the
criminal intent or purpose of the principelf,
(Whitt v, Commonwealth, 221 Ky. 490, 298 S.W,
1101; Morei v. United States, 127 Fed. (=a)
827, 831; CM EIO 1922, Forester and Bryant).
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"Rape is the unlawful carnal knowledge of a woman
by force and without her consent" (MCM,1928, par.l49b, p.165).
That accused committed this offense on Betty Green is amply
proven, not only by his two sworn statements but by the physi-
cal facts found during the investigation, The injuries appar-
ent in and on the body, the condition of the clothing, the
comparison of the hairs and the presence of accused in the
vieinity where and at the approximate time that the crime oc-
curred, compellingly indicate that eccused had "unlawful carnal
knowledge" of the girl, a minor, "by force and without her con-
sent®, OQutside of the written and verbal confession of accused,
the evidence substantially indicates that raspe, a felony, was
comnitted by accused, during or shortly after the accomplishment
of which act, the victim died of strangulation through manual
pressure on her throat to stifle her outcries, The accused, if
not a principal in that act, was at least an active aider and
abettor and under both Federal and military law, equally guilty
of her murder,

6. The charge sheet shows accused is 24 years 12 days of
age. With no prior service, he was inducted 17 September 1942 at
Roancke, Virginia,

7. The court was legelly constituted and bad jJurlsdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial,

In the opinion of the Board of Review, the record is legally suf-
ficient to support the findings of guilty and the sentence. A
sentence of either death or life imprisonment is mandatory upon
a conviction under Article of War 92.

Judge Advocate

: ’
md"‘“’b""w Judge Advocate
7o
4ﬁZ%gfzz2a44aaﬁf§§2524€;5£¢::;_____Judge Advocate

/ ’
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War Department, Branch Office of The Judge Advocate General with
the Eurcpean Theater of Operations, &%PEC 1944 TOs Com=-
manding General, Eurcpean Theater of Ope¥ations, APO 887, U, S.
Army.

1. In the case of Corporal ERNEST LEE CLARK (33212946),
306th Fighter Control Squadron, IX Air Defense Command, atten-
ticn is invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficient to support the
findings of guilty and the sentence, which holding is hereby ap-
proved, Under the provisions of Articls of War 50, you now
have authority to order execution of the sentence.

2. When coples of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement, The file number of the record in this of=-
fice is CM ETO 5156, For convenience of reference please place
that number in brackets at the end of the order: (CM ETO 5156).

3. Should the sentence as imposed by the court be carried
into execution, it is requested that a complete copy of the pro-
ceedings be furnished this office in order that its files may be

complete.
74 gzw,;/

E. C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,

(Sentence ordered executed. GCMO 152, ETO, 30 Dec 1944)
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Branch Office of The Judge Advocate General (209)
with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO, 2 ' 2% DEC 1944

Ci ETO 5157

UNITED STATES IX AIR FORCE SERVICE COMMAND

v. Trial by GCM, convened at Ashford,
Kent, England, 22 September 1944.
Sentence: To be hanged by the neck
until deed.

"Private AUGUSTINE M. GUERRA
(38458023), 306th Fighter Con-
trol Squadron, IX Air Defense
Command

Nt S S N e e o S

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review, and the Board submits this,
its holding, to the Asslstant Judge Advocate Generel in charge of the
Branch Office of The Judge Advocate General with the European Theater
of Operations,

2. Accused was tried upon the following Charge and specifi-
cations:

CHARGE: Violation of the Ninety-second Article of War.

Specification 1: In that Corporal Ernest Lee Clark and
Private Augustine M. Guerra, both of 306th Fighter
Control Squadron, IX Air Defense Command, acting
jointly and in pursuance of a common intent, did,
at Ashford, Kent, England, on or about 22 August
1944, with malice aforethought, willfully, deliber-
ately, feloniously, unlawfully and with premedita-
tion kill one Betty Dorian Pearl Green, a human
being, by choking and stirangling the sald Betty
Dorian Pearl Green,
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Specification 2: In that * * * did, at Ashford,
Kent, Fngland, on or about 22 August 1944,
forcibly and feloniously, against her will,

. have carnal knowledge of Betty Dorian Pearl
Green, a female child below the age of six-
teen years, the said Corporal Frnest Lee
Clark penetrating the sexual organs of the
said Betty Dorian Pearl Green with hispenis,
being aided and abetted therein by the said
Private Augustine li. Guerra who held and
subdued the said Betty Dorian Pearl Green
during such action.

Specification 3: In that * * % did, at Ashford,
Kent, England, on or about 22 August 1944,
foreibly and feloniously, against her will,
have carnal knowledge of Betty Dorian Pearl
Green, a female child below the age of six-
teen years, the said Private Augustine M.
Guerra penetrating the sexual organs of the
sald Betty Dorian Pearl Green with his penis,
being aided and abetted therein by the said
Corporal Ernest Lee Clark who held and sub-
dued the said Betty Dorian Pearl Green dur-
ing such action.

He pleaded not guilty and, all members of the court present when the
vote was taken concurring, was found guilty of the Charge and specifi-
cations., UNo evidence of previous convictions was introduced, All of
the members of the court present when the vote was taken concurring,
he was sentenced to be hanged by the neck until dead, The reviewing
authority, the Commanding General, IX Air Force Service Command, ap-
proved the sentence and forwarded the record of trial for action pur=
suant to Article of VWar 48. The confirming euthority, the Commanding
General, European Theater of Operations, confirmed the sentence and
withheld the order directing the execution thereof pursuant to Article
of War 50%.

3. The prosecution's evidence shows that Betty Dorian Pearl
Green, born 1 April 1929 (R11,22), living with her parents at 180 New
Town Road in Ashford, Kent, England, (R22) returned home from work
about 5:45 on the evening of 22 August 1944 and left again about 6:45
(R22) with Peggy Blaskett. Betty was wearing a small silver cross
(Pros. Ex.1l) and a red hair slice (Pros. Ex.3) (R23,28-29). Peggy
Blaskett and Betty went from Betty's home down Kew Town Road to the
fair (R26) at the cattle market (R33; Def,Ex,l) where later they met
"George Williams" and "Eddie" (R26), two Aimerican soldiers (F29).
At about "half past nine" the four of them went to the park where they
remained a short time when the girls started for home just before ten
otclock, leaving the soldiers at Jemmet Road, They continued together
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to the "top of Francis Road" where they separated, at-"5 to 10
(R25), Peggy arriving home at three minutes to ten (R30). Pegey
had walked from the top of Francis Road to Hastings Bridge meny
times (R25) and it was a 10 to 15 minute walk (R26). The two .
girls were together 2ll the evening and Betty did not have sexual
intercourse with any man during that time (R27-28). Peggy iden-
tified the cross (Pros. Ex.l), the brooch (Pros. Ex.2) and the
hair slide (Pros. Ex.3) as having been worn by deceased on the
night of 22 August {R28-29)., She failed to identify any soldier
in the courtroom as anyone she had secen on the night of 22 August
(R29). A railway worker was cycling home from work about 10:20
the evening of 22 August under the Hastings Bridge on the New Town
Road, when he saw deceagsed in the cycle headlight and they ex-
changed greetings (R39-40). She was about 300 yards on the Ashford
side towards the cinema from the Black Path where it leads from the
New Town Road underneath the bridge (R40). A soldier who had
walked down Kew Town Road under the Hastings Railway Bridge about
110 past 10" after leaving the Alfred Arms pub at closing time that
evening, saw two American soldiers whom he could not identify, when
he passed the junction of New Town Koad and Black Path (P41-42).

At about 7:15 the next morning, 23 August, an employee
of the railway in Ashford, was on the Hastings Line Bridge when he
"noticed something lying, like a body" in the 0ld Cricket Field
which is separated from the bridge by a path known as the Black Path.
He called to enother railway employee, & Mr., Tournay, who was walk-
ing on the Lew Town Road and Tournay went into the fisld (R43) where
he found the body of a girl lying close to the fence (R44) inside tle
Cricket Field, He called the police end remained there until, they
arrived at about "twenty to eight" (R4{5). The body was removed from
the field about 3:40 in the afternoon (R48), prior to which time it
was not disturbed (R45,46,47,48). The body was identified as Betty
Green by the girl's father (R13). He also identified the cross,
the brooch and the hair slide (Pros. Ex.1,2 and 3) as Betty's (R11).
He had been at Smith Arm's pub the evening of 22 August where he saw
an fimerican soldier (R9) whom he identified as accused who left the
pub with another soldier between 10 end 10:15 p.m. (R10) and went over
the Hastings Bridge to the Black Path. The father walked behind them
(R14) just a short distance and saw them turn into the Path (R15).
It is 200 to 400 yards from the pub to Hastings Bridge. He later,
at an identification parade at a camp about three miles from Ashford,
identified accused as the man seen by him that night (R10). 4n in-
spector of the Kent Constabulary tock photos of the scene of the crime
and of the girl's body on the morning of 23 August .which were admitted
in evidence as Prosecution's Exhibits 4,5,6,7 and 8 (R15-16). Dr,
Frederick J. Newall, a "Medical Practitioner" of Ashford (R16) visited
the 01d Cricket Grounds, the morning of 23 August and saw the body of.
deceased lying in the field, In his opinion death had occurred over
six hours previous (R17), he estimated from six to 12 hours. On 25
August he saw two American soldiers at the police station and identified
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accused as one cf them and from each of whom he took samples of
hier (R18). Another police officer visited the 01d Cricket Field,
took measurements and prepared a dlagram, not to scale, showlng the
Ashford Railway station, Black Path, 0ld Cricket Grounds and Has-
tings Railway Bridge (Pros. Ex.9) and also & plan of the 0ld Cric-
ket Grounds, New Town Road, and Hastings Railway Bridge to scale
(Pros, Ex,10; R19-20), He also removed from the body of deceased

- some pubic hair (Pros., Ex.ll) and some head hair (Pros. Ex.12),
which he put in separate envelopes and gave to Police Sergeant
Martin (R12) who arrived at the 0ld Cricket Grounds at 8:30 on the
morning of 23 August (R49). On searching the area Martin found a
small silver cross (Pros. ¥x.l) close to the body, a brooch (Pros.
Ex.2) about four feet from the body towards the gate and the hair
slide (Pros. Ex,3) 24 feet from the body towards the gate. The
body was 40 feet from the gate intc the field, He supervised the
removal of the body in the presence of Dr. Keith Simpson (R50),

who examined the body before its removal, and he was present at

the autopsy and saw the clothing removed from the body. Martin
was also present at the police station on 25 August when Dr. Newall
obtained samples of hrad and pubic hair from both accused and Clerk.
This Martin divided and put into eight envelopes, marking and de-
scribing the contents of each, takirg one set of four envelopes con-
taining head and pubic hair of each accused, to Dr, Simpson in Guys
Laboratory, London, and the other similar set of envelopes (Pros,
Exs,13,14,15 and 16) to Dr, Walls of the Metropolitan Police Labora-
tory, Hendon (R51-52). The pubic and head hair from the body of
deceased (Pros. Ex.1l and 12), deceased's knickers (Pros. Ex.17),
vest (Pros. Ex.18), skirt (Pros. 2x.19), blouse (Pros., Ex.20), and
coat (Pros. ¥x.21) were also delivered to Dr. Walls (R52,53). On
25 August, Clark surrendered to the police the clothing worn by him
the night of 22 August and sccused also turned some clothing over
to Martin (R53-54)., The shirt surrendered by Clerk (Pros. Ex.22),
the trousers (Pros. Ex.23), pair of short trunks (Pros. Ex.24)

and shirt (Pros, Ex.25) worn by accused on the night of 22 August
and surrendered by him to the police on 25 August, were also all
delivered to Dr. Walls. ¥hen Martin saw the body the front of the
blouse was undone and at the time the knickers were removed, they
were torn, bloodstained and pushed up around the walst, There were
no stockings on the body and there were abrasions near the ankle of
the left leg. The body was lying about one foot from the fence and
the left shoe was off (R55) and lying two or three feet away.
liartin estimated the Smith Arms pub to be about 150 yards from the
gate into the Cld Cricket Grounds near the corner of Black Path and
New Town Road (R56).

4
Dr. Henry J. Walls, analysist for the English Police De-
partment, received the various exhibits numbered from 11 to 25, in-
clusive, from Martin on 28 August and made an analysis of them (R57-58).
The knickers (Ex.17) were torn in -the region of the fork, were blood=
stained and also had seminal stains in the region of the crotch. The
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girl's vest (Ex.18) had both blood and seminal stains at the lower hem
about the middle line in front. The girl's skirt (Ex.19) had small
blecodstains both on the outer surface and the middle line on the inner
surfece of the back near the lower hem and also on the hem of the
front of the inner surfsce on the seam 1l inches from the lower hem
there wes bloodstains and & loose hair (R58). When examined this hair
was found most similar to Clark's puble hair and quite dissimilar

from that of accused. The blouse (Ex.20) hed a bloodstain on the
front below the left pocket and all the buttons but one hed been torn
off. The coat (Ex.21) had small bloodstains on the left lapel

and lining of the left sleeve near the cuff; also an area of seminal
staining on the lining close to the lower hem about middle of the back.
(R59). On accused's skirt (Ex,25) there was faint bloodstaining on
the right arm but too small for grouping purposes. On accused's
trousers (Fx.23) on the left hand side pocket wes found some blue
fiber similar to the fiber of the material of deceased's coat (Ex.21).
On his short pants (Ex,24) there were seminal stains on the front of
the left leg, on the side and immediately below the lower end of the
fly opening (R60).

Dr. Keith Simpson, pathologist, examined the body of
deceased the afternoon of 23 August in the field at Ashford. He found
parts of her clothing disarranged, the skirt being lifted so the lower
hem was above the knees, the knickers, part of which were torn away,
were lifted so that the private parts were exposed and the fastening
button on the right side of the knickers was detached, but later foung,
The left shoe was detached and lyfng beside the body which was lying
on its left side. Certain hairs and fibers were removed from warious
parts of the body. He later saw the body in the mortuary whews he
removed the clothing and examined the body in detail (R62). 7The girl
was well developed and healthy up to the time of her death, Dr. Simp=
son testified:

"She was not a virgin, she was, in my view already
used to sexual intercourse. There was some evid-
ence, from the examination, that sexual intercourse
hed taken place shortly prior to or about the time
of the death, A swab, which I removed, frem the
vagina, There was no bruising or tearing of the
lips at the entrance bto the vagina or of the remains
of thelymen were present, but there were marks of
injuries which were, in my view, in keeping with a
grasp by a fastening on the neck and a further grasp
by---being made in the region of the right groin.
The injuries to the neck were as follows: There
was a single deep-seated bruise on the right side
of the neck, the deceased's right side. It lay im-
mediately under the angle of the jaw on the side
and there was also near to it a number of scratches
or other marks. Cn the opposite side of the neck
I found four rounded or oval brulses, the whole
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group being, irn my view, very.mich in keeping with
the tight application of a right hand from in front,
% % % The volce box was not fractured but some
brulsing was present behind it as result of it being
pressed against the spine. Intense asphyxial changes
were developed in the lungs and the heart, but in
keeping with death, asphyxia due to manusl strangula-
tion by the hand, * * * /with/ the seme condition of
asphyxia present of head and neck., I found in addi-
tion to this injury, & group of finger marks most in
keeping in my view with that made over the deceased's
right groin reglon., There were seven finger marks:
laying over the right groin as from pinning pressure
by a hand, There were, in addition, small bruises
over the left side of the head in front of the left
shoulder and the left hip, which might be explained
in the same way., Lastly, I found a group of injur-
ies of a minor character which were most in keeping
with my view of the deceased making some attempt to
free herself from the grasps pinning her down, The -
last cuticle of the teft middle finger being marked
in the skin in keeping with a finger mark being
pressed into the.skin, * * % There were tears in the
left thumb nail and in the right middle finger nail

I found a hair, pinned under the nail of the left in-
dex finger. This hair was removed and which I sub-
sequently examined with samples of the deceased's
head and pubic heirs, which incidentally were removed
for purposes of comparison., Lastly there was bruis-
ing present on ‘the left side of the head, and abrasions
lay atross the left side of the nose, the adjacent
cheek and, below this, to the skin of the cheek on
the left side of the mouth, all of these injuries in
keeping with the head striking and chafing against
the fence close to which the deceased lay" (R63,64).

He received from the British officer Nartin, samples of head and publc
‘hairs labelled Clark and Guerra, in sddition to the hairs he himself
took from the girl's body.

#"The positive facts from the examination of the hairs
I removed from the body and the comparison with the
semples taken by myself from the body and received
labelled Clark and Guerra weresas follows: One hair
removed from the skin of the left buttock, a second
fromythe left hip crest, and the third from the inper
aspect of the left knee corresponded with samples of
pubic . hair labelled Guerra. They were similar in
color, in texture and structure and dis-similar én
examination with the samples removed from the dead
girl. The hair found under the left forefinger nail
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of the dead girl and one found on the outer aspect
of the left button corresponded in color, texture,
and structure with samples labelled Clark" (R64).

No injuries.were found to the entrance to the sexual passage which
would indicate that she was willing at the earlier part to the sexual
acts, including penetration, The findings suggestive of en involun-
tary act are: :

"First the necessity to place and maintain a grip
upor the neck for such as interpretation of the
marks in the neck and grip on the thigh. Secondly,
the grip of the -« I should say the group of tears
in the nail and the skin of the hands, Which, in
my keeping with the deceased struggling to tear
away with her hands from these pinniag grips, =and
thirdly, of the hair in the nall of the left fore-
finger from the same act" (R66).

Accused was questioned, after due warning of his rights as
a witness, by Second Lieutenant Dianesus Economopoulos, an officer of
the investigating section of the lilitary Police on the evening of
24 August and gave a detalled story of his whereabouts during the
evening of 22 August. He stated that he and Clark had left camp by
bus and gone to a show (in Ashford); that thereafter they visited
various pubs and had many drinks, leaving the last pub Smith's Arms
about "10 to 10" when they started walking back to the trucks which
were supposed to leave for camp at 10:;30 that evening, He failed to
account for his whereabouts between "10 and 10:30", saying he did
not remember, He thought he had been around a field which had a
fence around it and he admitted he had seen & girl riding a bicycle
to whom he had said "hello", He also stated that the truck for camp
had gone when they arrived and they "hopped" a ride back to camp
arriving about 11 o'clock (R67-71). The next morning, 25 August,
about ten o'clock accused was again advised of his rights and then
asked "who did the job on the girl" (R71). He then stated that they
met a girl and he and Clark took her into a field and laid her down -

"% % ¥ He took us there, to where they hed the girl
and the place they went through the gate and the
exact spot where they laid the girl on the ground

"and where Clark asked Guerra to have intercourse
with her" (R72).

On their return tovpolice headquarters and after being again advised
of his rights, accused gave a sworn signed statement of the whole story

as it happened on the night of 22 August 1944 (Pros. Ex,26; R73). The
part missing in his first statement and contained in Exhibit 26, reads:
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"It wasn't closing time yet when Cpl, Clark and

I left the 'Smith's Arms'. It was about 2145
hours, We both went through the 'Black Path!

and noticed a girl on a cycle approaching us

in the direction of 'Smith's Arms', I said

hello to her but she didn't answer or stop.

At the end of the path to the left, we both

saw a girl approaching in our direction. She

was a well built girl, taller than I am. My
height is 5'6", I can't recall the descrip-

tion of her clothing,

I remalined at the corner and Cpl. Clark went

after the girl and brought h.. back to the

place where I was standing. I heard Cpl.

Clark speak to the girl in the middle of the
Railway Bridge. I couldn't hear what was said.,

I recall that Cpl., Clark had his left arm about
the girlt!'s waist. She didn't speak, laugh, cry.

I recall now that she said something to the ef-
fect 'Let me go'. Cpl, Clark didn't answer her.
He came to me with the girl and said 'Follow me',
I did so, walking behind him about 2 or 3 feet

to his right. It was dark. He approached the
gate, still holding the girl and told me to

open the gate. It's a wooden gate leading into

a field. Inside the field Clark and the girl

went to the left about 50 or 60 feet away against
the fence. I was standing beside Cpl. Clark. He
laid the girl down on the ground. She didn't

move or speak. Clark told me to havs 'sexual in-
tercourse! with her first. He asked me if I
wanted to 'go on' first, I said 'yes'. I got

on top of the girl with my 'fly' of my 0.D.
trousers unbuttoned., I spread her legs apart

and inserted my penis, The girl didn't move,
didn't speak, she didn't resist, she didn't kiss
me. She was laying on her back., I recall taking
her 'panties! off, She was just laying there. I
had no trouble about it. Cpl. Clark wes stending
on the sida,

I had intercourse with the girl for about 5 mimutes.
I didn't use a 'rubber!, I know that I discharged
inside of her, All this time the girl hadn't spoken
e word, &She did, I think move her legs. I didn't
kiss her,

When I arose I saw Cpl, Clark lie down on top of
her., I stood aside. I think Cpl. Clark was with
her for about 10 minutes, Cpl, Clark didn't use

a 'rubber'., I didn't hear him speak to the girl
gll this time. I didn't hear her say anything.
When Cpl. Clark finished with the girl we both got
up and left. The girl remained lying on the ground. 5157
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She didn't speak or move. Ve left her lying

there. Ve proceeded back to camp, * ¥ ¥ I don't
recall the color of the girl's clothing but I
do remember that she had a skirt & a blouss.

I know this because I opened her blouse by un-
buttoning. The color of it may have been white.
ks far as I recall I thought that girl was un-
consclous when I had sexual intercourse with
her, Her arms were by her side and I had my
hands around her waist. Her eyes were closed.

I recall that when we three entered the field,
Cpl. Clark had his arms around the girl, I
think he 1lifted her up in both arms and carried
her to the spot where we later had intercourse
with her. He picked her up by the gate and
carried her inside" (Pros. Ex.26).

Clark was given an opportunity that same afternoon to talk with ac-
cused.

"Clark asked Private Guerra whether or not Private
Guerra had given that statement to me. Private
Guerra replied, 'Yes', The second question that
Cpl. Clark asked Private Guerra was did he give
it voluntarily and Guerra answered yes. The third
question that “lark asked Private Guerra was why
did he tell me that and Private Guerra said 'Be-
cause it's the truth' and that was all" (R75).

On the evening of 11 September 1944, accused again after due caution,
gave to the officer appointed to investigate the charges against him
a signed and sworn statement of "what transpired on the night of 22
Avgust 1944" (R91l; Pros. Ex.27). This statement (Pros. Fx.27) is
substantially the same as the statement (Pros. Ex.26), differing only
in the admission that force was necessary to overcome the girl's
screaning and resistance when she and Clark reached the gate to the
01d Cricket Field and she discovered the presence of accused for the
first time. At this time Clark "put his hand over her mouth, picked
her up and carried her into the field?, She was still struggling
and trying to seream but "Cpl. Clark was holding her tightly over the
mouth with his hand", Accused's statement reads in part:

"hile he [Elarg7 was screwing her I placed her two
hends underneath her head and tock the position on

my knees behind her head, With my two elbows I

plnned her two arms underneath my knees. With one
hand I fondled her breasts and with the other I

held her mouth to prevent her from hollering" (R95-96).

4. The defense produced no evidence or witnesses other than
accused who made an unsworn statement as follows:
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*The only thing I cen say is that I was drunk and
I did not know what I was doing and when I get
drunk I loose my mind or something., I never done
something like that before. * ¥ ¥ I still don't
believe that girl is dead, I don't have it on my
mind or anything, If I know I kill her I would
have it on my mind, my nerves or something like
that. I don't think ‘about it, I don't think that
girl is dead" (R99).

5. Milurder is the unlawful killing of & human being
with ?alice aforethought® (MCM, 1928, par.l48a,
p.162).

"Malice does not necessarily mean hatred or per-
sonal 111-will toward the person killed, nor an
actual intent to take his life * * * Malice afore=-
thought may exlist when the act is unpremeditated,
It may mean any one or more of the following states
of mind preceding or coexisting with the act or
omission by which death 1s caused: * * % intent to
commit any felony" (Ibid, pp.163-164).

All offenses punishable by death or imprisonment in excess of one
year are felonies (18 USCA 541). The term "felony" includes rape
(vcM, 1928, par.149d, p.168). An intent to kill is not & necessary
element in the crime of murder in those cases where the design is to
psrpetrate an unlawful act, and the homicide occurs in carrying out
that purpose (Wharton's Criminal Law, Vol.l, sec,420, p.632).

"In every case of apparently deliberate and unjustifi-
able killing the law presumes the existence of the
malice necessary to constitute murder ¥ #* ¥t (Win-
thzop;s Mjlitary Law and Precedents - Reprint, 1920,
p.673}).

The distinctions between principals, alders and abettors have been
abolished by Federal statute.

"Whoever directly commits any act constituting an of-
fense defined in any law of the United-States, or aids,
abets, counsels, commands, induces or procures its
commission, is a principal® (18 USC 550; 35 Stat. 1152).

The distinction is also not recognized in the administration of mili-
tary justice (Winthrop's Military Law and Precedents - Reprint, 1920,
p.108; Cil ETO 72, Farley and Jacobs; CM ETO 1433, Fowler).

% % ¥ To constitute one an aider and abettor, he

mist not only be on the ground and by his presence

aid, encourage or incite the principal to commit

the crime, but he must share the criminal intent 5157
or purpose of the principal" (Whitt v, Commonwealth,

CONTIBENTIAL



~anrIDENTIAL

(219)
221 Ky. 490, 298 S.W. 1101; Morei v. United
States, 127 Fed. (2d) 827,831; CM ETO 1922,

Forester and Bryant).

"Rape is the unlawful carnal knowledge of a woman by
force and without her consent" (MCM, 1928, par.1.9b, p.165). That
accused committed this offense on Betty Green is amply proven, not
only by his two sworn statements but by the physical facts found
during the investigation. The injuries apparent in and on the body,
the condition of the clothing, the comparison of the hairs and the
presence of accused in the vicinity where and at the approximate
time that the crime occurred, compellingly indicate that accused had
"unlawful carnal knowledge" of the girl, a minor, "by force and
without her consent". Despite the opinion of Dr. ;Simpson that the
absence of injuries to the entrance to the sexual passage indicated
consent including penetration during the earlier part of the act,
the fact that the cross, brooch and hair slide as well as her shoe
were strewn along the path from the gate where Clark found it neces-
sary to pick her up and carry her into the field and the convinecing
evidence that the two perpetrators of the crimes had so securely
end closely pinned her to the ground during the act that she was
helpless and unable to struggle before losing consciousness, show
otherwise. From the evidence as well as the stories of the two
accused, it very substantially appears that deceased at no time
consented to any of accused's advances, Outside of the written
and verbal confession of accused, the evidence convincingly indi-
cates that rape, a felony, was committed by accused, during or
shortly after the accomplishment of which act, the victim died of
strangulation through manual pressure on her throat applied to
stifle her outeries, The accused, if not a principal in that act,
vas at least an active aider and asbettor and under both Federal
and military law, equally guilty of her murder.

6. The charge sheet shows accused is éO years and three
months of age. Without prior service, he was inducted 5 April 1943
at Fort Sam Houston, Texas.,

7. The court was legally constituted and had jurisdiction of
the person and offenses, No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial, In the
opinion of the Board of Review, the record is legally sufficient to
support the findings of guilty and the sentence., A sentence of
either death or life imprisonment is mandatory upon & conviction
under Article of War 92.

M Judge Advocate

(SICK IN QUARTERS) Judgé Ldvocate
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{lar Depariment, Branch Office of The Judge Advocate General with
the European Theater of Operations. 23 DEC 1944 T0s Com-
manding General, Buropean Theater of Opérations, APO 887, U. S. Army.

1. In the case of Private AUGUSTINE M, GUERRA (38458023),
306th Fighter Control Squadron, IX Air Defense Command, attention
is invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficlent to support the findings of
guilty and the sentence, which holding is herebyaproved. Under the
provisions of Article of jiar 50%4, you now have authority to order
execution of the sentence.

2. 1hen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement., The file number of the record in this office is Cli ETO
5157, For convenience of reference please place that number in
brackets at the end of the order: (CM ETO 5157).

3. Should the sentence as imposed by the court be carried
into execution, it 1s requested that a complete copy of tke proceed-
ings be furnished this office in order that its files may be complete.

E. C. MclEIL,
Briggdier General, United States Army,
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 151, ETO, 30 Dec 1944)
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Branch Office of The Judge Advocate General (221)
with the
Furopean Theater of Operations
APO 887

BOARD OF REVIEW KO, 2 6 JAN 1945
CM FTO 5167

UFNITED STATES 35TH INFANTRY DIVISION

v, Trial by GCM, convened at Criocourt,
France, 25 November 194/. Sentence:
Dishonorable diacharge, total fore
feitures, and confinement at hard
labor for life. Fastern Branch,
United States Disciplinary Barracks,
Gresnhaven, New York.

Private JOSEFPH CAPARATTA
(36869984), Company H, 137th
Infantry

HOLDING BY BOARD OF FEVIEW NO, 2
VAN BENSCHOTEN, EILL and SLEFPER, Judge Advocates

1., The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2s Accused was tried upon the following Charge and Specification:
CHARGB: Violation of the 64th Article of Far,

Specification: In that Private Joseph Caperatta,
Company H, 137th Infantry, having recelved a
lawful commend from First Lieutenant Charles
W. Parkhurst, Infantry, his superior officer,
to report for duty to his platoon which wes
then engaged with the enemy, did in the vicin-
ity of Rhin-de-Bois, France on or about 21
October 1944, willfully disobey the same,

He pleaded not guilty to and was found guilty of the Charge and Specifi-
cation, No evidence of previous convictions was introduced, He wes sen-
tenced to be dishonorably discharged the service, to forfelt all pay

and allowances due and to become dus, and to be confined at hard labor,

at such place as the reviewlng authority may direct, for the term of

his natural life. The reviewing authority aspproved the sentence, desig-
nated the Eastern Branch, United States Disciplinary Berracks, Greenhaven,
New York, as the place of confinement, and forwarded the record of trial

for action pursuant to Article of War 50%. 5 167
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3. The evidence for the prosecution showed that accused was
an ammunition bearer, first platoon, Company H, 137th Infantry. The
pletoon was commanded by First Lieutenant Charles W, Parkhurst and
was, on the 20th and 21st of October, 1944, located in the "Gremecy
Woods" near the village of Rhin-de-Bois, France, The platoon command
post was in the villege 1tself and the platoon was "split up in sec-
tions in Gremecy woods in defense" (R7). On 20 October 1944, after
securing the permission of the platoon sergeant, accused reported
to Lieutenant Parkhurst at the command post and "said he couldn't
take it any longer" (R7,12). Approximately three weeks earlier,
after some particularly bitter fighting, eccused had mede a similar
statement to Lieutenant Parkhurst, had been sent to "the medics",
"gtayed out for a week", and had then returned to his unit (R8).
When he repeated this statement on 20 October, he was again sent
to "the medics * # % to verify 1f there was anything wrong with
hin" (R8), The medicel officer reported that he "couldn't do any~-
thing for him" and returned him to duty (R9). Accordingly, on the
morning of 21 October 1944, Lieutenant Parkhurst ordered accused to
return to his section (R7). At this time, accused said that he
could not report and remarked "you can court-martial me if you like"
(R7). The lieutenant pointed out to accused the possible effects

his refusal to obey but he persisted in his disobedience, At
the time the order was glven, no one other than accused and the
lleutenant were present because the lieutenant "knew he was going
to refuse and it would be bad for the military service if it got
- to the men of my platoon" (R8).

On cross-examination, Lieutenant Parkhurst testified that
he had no knowledge that accused had any difficulty with his eyes
other than the fact that he wore glasses, He also stated that accused
had never made ary complaint to him in this regard (R8,9).

4. On behalf of the defense, Sergeant Harold A. Polzin, squed
leader of the machine gun section to which accused was assigned as
ammunition bearer, testified that certaln incidents in the past indi-
cated to him that accused had difficulty in seeing at night, While
on meneuvers in the United States, he frequently "rattled ammmition
boxes" and became lost from his squad while on night problems, Upon
being reprimanded, he replied that "it bothered him to go over brush
and one thing and another, because he couldn't see at night" (R10,11),
Accused experienced similar difficulties during the fighting in France,
In bringing up ammunition at night, he "would have to be on the shirt-
taile of the man in front" in order not to get lost, He also rattled
aemmunition boxes "which he seid was caused by his eyes, and I figure it
i8,I figure if the man could see good, he wouldn't be stumbling around®
(R11). Sergeant Polzin also testified that, except for a period of
approximately one week when accused "went back to get his glasses fixed®,
he had been with his unit contimuously during the fighting in France
(r12). Sergeant Polzin's testimony was corroborated by that of another
member of acoused's company (R13).
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Major Roy M. Matson, MC, testified that the medical pro-
fesslon recognized that there was such a disability as night blind-
ness and that there were tests by which the presence of this disability
could be detected. However, no facilities for administering such
tests were then available, He further stated that this disability
was easily simdated,

After being advised of his rights as a witness, accused
made an unsworn statement through his counsel reciting that he had
been troubled with night blindness both on maneuvers in the Mnited
States and during operations in France. As a result of thi. disabil-
ity, when moving over unfamiliar terrain in the dark, he constantly
fell behind, stumbled and rattled the ammmition boxes, Despite
these difficulties and the reprimands resulting therefrom, he stayed
with his organfzation throughout the campaign in Normandy and through
France, He had never bemaway from his orgasnization for any length
of time except for an absence of one week caused by the necessity of
having his broken glasses repaired, Because of his defective vision,
he had repeatedly requested an assignment where night duties were
not essential, He felt that it was unfair to the other members of
his organization to post him as a guard at night., He had tried so
to arrange his guard duty that he could perform it in the early even-
Ing or early morning but, with the coming of winter and longer nights, .
this became impossible. He first found that he was subject to night
blindness during the week when he was getting his glasses repaired.
Before that he knew that he hed difficulty in getting about at night
but supposed it was merely a result of his nearsifhtedness, Upon -
discovering the extent of his disability, he felt even more strongly
that 1t was unfair to the other members of his organization that he
should be the only mesns of safeguarding them from a surprise attack
by the enemy. When he refused to return to his orgenization on 21
October he made this fact known to Lieutenant Parkhurst and stated
that he conld not return because he felt he was not fulfilling his
share of the task, He closed his statement by saying that he was
subject only to the usual amount of fear in the face of enemy action,
that he had never refused to perform his full duty in daytime and that
1(13 vouéc)i "st111l go back" to perform any duty of which he was capable

R15,1

5. Lieutenant Parkhursl upon being recalled by the court,
testified that he knew rbefore we left the States" that accused "had
some trouble with his eyes or something, and they tried to get him
taken care of before we ceme across, and that failed", Lieutenant
Parkhurst further stated that accused had never refused to obey an
order involving the performance of dutles during the day., It was
also brought out that the order here in question was given at 0830
hours and the only reason given by the accused for his refusil to
obey was that "he couldn't take it any more and wouldn't go buck * » ¥
He never said a word about his eyes", Accused made no offer to per-
form normal daylight duties with his squad (R17).
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6. The evidence adduced shows that accused recelved a
lawful command from his superior officer and that he
disobeyed such command. There was some confliet in the evidence
a8 to the reason glven for this disobedience. However, even if
the version of the incident related by accused be accepted as true,
the mere fact that he deemed himself incapable of performing his
full duty in the aquad would not have been a legal justifidation
for his refusal to obey the order especially in view of the fact
that he had been examined by a medical officer and returned to duty
(¥inthrop's Military Law & Precedents, Reprint, 1920, p.572).

It 13 true that Lisutenant Parkhurst expected the accused
to discbey the order when given and that the discbedlence of an order
which 18 given for the sole purpose of increasing the penalty for an
offense which 1t is expected that the accused may commit is not punish-
able under Articls of War 64 (m, 1928, p&t‘.%, poW)o Ho'em’
dven though it was expected that the order would be dlaobeyed, such
order was not given for the sole purpose of increasing the penalty
for an offense which 1t was expscted the accused would commit but
as a necessary exsrcise of the function of command (Cf: CM ETO 314,
Mason; CM ETQ 3078, Bonds, et al; SPJGY, CM 244537, Bull, JAG., Vol,
1T, No.ll, Nov, 1943, sec.422(6), p.426). The fact that it was anti-
cipated that ths order would be disobeyed thus did not render the
order illegal and the disobedlence thereof constituted violation of
Article of War 64.

7. The charge sheet shows that accused 1s twenty-seven years
of age and was inducted on 22 July 1943. He had no prior service,

8. The court was legally constituted and had jurisdiction of
the persons and offenses. No errors injuriously affecting the substan-
tial rights of accused were committed during the trial, The Board of
Review is of the opinion that the record of triel is legally sufficient
to support the findings of gullty and the sentence.

9. The designation of the Eastern Branch, United States Disci-
plinary Barracks, Greenhaven, New York, as the place of confinement
is proper (AW 42; Cir.210, WD, 14 Sept. 1943, sec.VI, asamended).
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1st Ind. ( )

War Department, Branch Office of The Judge Advocate General with
the Furopean Theater of Operations, 6 JAN 1945 TO: Com=-
manding General, 35th Infantry Division, APO 35, U, S. Army.

1. In the case of Private JOSEPH CAPARATTA (36869984), Con-
pany H, 137th Infantry, attention 1s invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guillty end the sentense,
which holding 18 hereby approved. Under the provisions of Article

of War 50}, you now have authority to order execution of the sen=
tence,

2. The evidence both for the prosecution and defense shows
that accused has had trouble with his eyes for a long time, espec-
1ally at night. A medical officer testified that the medical pro-
fesaion recognized a disability such as night Hlindness and that
there are tests by which 1t can be detected, but that such facili-
ties were not availsble to him, In view of this, it 1a recommended
that execution of the dishonorable discharge be suspended and that
accused be sent to a hospital for such examination, thus enabling
final determination as to discharge to be made with full kmowledge
of all pertinent facts,

3. Then copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding end
this indorsement. The file number of the record in this office 1s
CM ETO 5167, For convenience of reference, please place that number
in brackets at the end of the order: (Ci ETO 5167).

) ’
Brigadier General, United States Army,
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General
o with the
European Theater of Operations
' APO 887

BOARD OF REVIEW NO. 1 5 JAN 1945
CM ETO 5170

UNITED STATES ) NORIANDY BASE SECTION, COLINICATIONS
ZONE, EUROPEAN TEEATER OF OPERATICNS
v.
Trial by GCM, convened at Cherbourg,
Sergeant JAIES P, RUDESAL ) Department of Manche, Normandy, France,
(34080716), and Private ) 25 October, 20 December 1944. Sentence
JAES L. BILES (14043066), ) as to each accused: Dishonorable dis-
both of 378th Quartermaster) charge, total forfeitures and confinement
Truck Company ) at hard labor for life. United States
) Penitentiary, Lewisburg, Pennsylvania.

HOIDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the czse of the soldiers named
above has been examined by the Board of Review, and the Board
supbmits this, its holding, to the Assistant Judge Advocate General
in charge of the Branch Office of The Judge Advocate General with
the European Theater of Operations.

2. Accused were.charged separately and tried together with
their consent.

Accused Rudesal was tried upon the following charges and
specifications:

CEARGE I: Violation of the 93rd Article of War.
' (Finding of not guilty)

Specification: (Finding of not guilty)
CHARGE II: Violation of the 92nd Article of ‘far.

Specification: In that Sergeant James P. Rudesal
378th Quartermaster Truck Company, did at 5170
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Gosseville, 4 la commune de Ste <rzanne Sur
Vire, France, on or about 26 August, 1944,
forecibly and feloniously against her will
have carnal knowledge of lfme. Lucie Duval.

CHARGE III: Violation of the 94th Article of War.
(Disapproved by confirming authority)

Specification: (Disapproved by confirming autnurity)

Accused Biles was tried upon the following charges and
specifications:

CHARGE I: Violation of the 6lst Article of War.

Specification: In that Private James L. Biles, 37/sth
Quartermaster Truck Company, did without proper
leave absent himself from his company area at 23
miles south St Lo, Normandy France, from about
2230 hours 26 August, 1944 to about 0730 hours
27 August, 1944.

CHARGE II: Violation of the 93rd Article of War.

Svecification: In that % # % did at Gosseville, é
la commune de Ste Suzanne Sur Vire, France, on
or about 26 August, 1944, unlawfully enter the
dwelling of M. Alfred Rollet, with intent to
commit criminal offense, to wit: rape therein.

CHARGE III: Violation of the 92nd Article of War.
Specification: In that ® % # did at Gossevalle, é
la commune de Ste Suzanne Sur Vire, France, on
or about 27 August, 1944, forcibly and feloniously
against her will, have carnel knowledge of Mme.
Lucie Duval. '

Each accused pleaded not guilty to the charges and specifica~
tions preferred against him, All members of the court present at
the time the vote was taken concurring, accused Rudesal was found not
guilty of Charge I and its Specification, guilty of Charge II and its
Specification and, two-thirds of the members of the court present
at the time the vote was taken concurring, guilty of Charge III and
its Specification. A1l members of the court present at the time
the vote was taken concurring, accused Biles was found guilty of
all charges and their specifications. No evidence or previous
convictions of accused Rudesal was introduced. ZXIvidence was intro-
duced of one previous conviction of accused Biles by sumrary court
for being disorderly in camp and drinking while on duty in violation

5170
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of Article of Var 96. All nembers of the court rresent at the
tice the vote was taken concurring, each accused was sentenced
to be hanged by the neck until dead.

The reviewing authority, the Commending General, Kormandy
Base Section, Communications Zone, Luropean Theater of OUperations,
with respect to accused lludesal approved the findings and sentence
and forwarded the r:cord of trial for action under Article of War
48, iith respect to accused Eiles he apr-roved the findings and
_sentence, recommended to the confirming authority that the sentence
be commted to life imprisonment, anc forwarded the record of trial
for action uvnder Article of Jar 48.

Cn 20 December 1944 the court reconvened at Cirerbourg,
Department of #anche, Norrandy, Fra:scs, and in closed session
"amended and completed the record of trial in order to make it speak
the full facts by adding thereto the following:

'The court declares and affirms that at the
previous session of this court, on 25

October 1944, prior to the arrzignment of
each accused, the rembers of the court and
the personnel of the prosecution were sworn!",

The confirming authority, the Cormianding General, IZuropean
Theater of Operations, disanproved the firdings of guilty of Charge
IIT and its Specification with respect to accused Rudesal, confir:ed
each of the sentences, but due to siecial circumstances in the case
of accused Rudesal, eénd due to special circumstances snd he recom—
mendation by the reviewins authority for clemency in the case of
accused Eiles, co:::uted the sentence as to each accused to dishonorable
discharge froa the service, forfeiture of all pay and allowances due
or to become due, and confinement at hard labor for the term of his
natural life, desi;nated the United States Penitentiary, Lewisburg,
Pemnsylvenia, as the place of .confinement of each accused, and with-
hald the order directing execution of each of the sentcnces pursuant
to the provisions of irticle of War 503.

3. WHith respect to the offenses, the findings of guilty of
which were copproved and confiriced, the evidence for the rrosecution
showed that on 26 Aucust 1944 lfonsieur Alfred Rollet, age 63,
his wife llarie, age 59, “adame Lucie Duval and her son, age 8,
lived in the village of Cosseville, Ste. Suganne Sur Vire, Irance.
‘adane Duval's husband was then a prisoner of war (R37,44,49). They
lived in separate, adjoining rooms in the same building. The ollets
lived in one room and were able to see through a small window with
iron bars into the kitchen of lladame Duvsl which was on the first
floor. :laden Duval's bedroom was on the secord floor (R37,38,40,44-L5,
49), but her bed was in the kitchen (R53). At the trial, both P-.ollets5 170
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and HMadame Duval positively identified accused Rudesal (the stout
soldier) and accused Biles (the slender soldier) as the men involved
in the incidents which occurred on the evening of 26 August 1944

(89,42,46,50).

About 10 pm that evening, German time, liesdames Rollet
and Duval were in their respective homes and Rollet was out in the
yvard smoking. Accused Biles arrived and started to shoot "in all
dircctions™ with a rifle., The shooting continued for about an
hour. He wmade Rollet follow him around the house looking for ""bosche".
About 11 pm accused Rudesal passed by and Biles called him. Rudesal
entered the yard cnd both accused fired more shots. Rudesal had a
"machine gun" (carbine), a large weapon, and Biles had a rifle, &
anall weapen. The Rollets and Liadame Duval were apparently in the yard
at the time. Both accused then came toward Liadame Duval and the
Rollets endeavored toc hide her,behind them. When Rudesal seized her
by the arm she tried to get away, screanied, and said "No, leave me
alone", Rudesal, cerrying his gun, took her away "brutely" and threw
her on the ground about 20 feet away in a field. It was "light enough
to see two bodies" (R37-38,43-45,48,49-50,52)., liadame Duval struggled,
repeatedly asked Rudesal to leave her alone, and tried to get away.
Whenever she attempted to arise he threw her back on the ground. She
could not defend herself "because each time he took his rifle" and
threatened her with the weapon. She called for help but the Rollets
were unable to go to her aid because Biles stood guard over them
with his rifle and bayonet. 'Then Rollet attempted to go to lladume
Duval, Biles held him by one hand and held his bayonet in the other,
Rudesal also pointed his "machine gun" at Rollet when he saw the
lntter approach. Rudesal forcibly removed the woman's underclothing,
penetrated her person with his penis and engaged in sexual intercourse
with her. Ee kept her in the: field about one and a half hours during
which interval he violated her "All the time". . She did not at any
time decide to give in to him rather than to. re51st (R38,42-45,48,50~53).,
Vhen the woman finally returned from-the field she was crying. Zoth
soldiers left about 1 am or 3 am German time (R38-39,45-46,48,50).

In about a half hour accused Biles returned alone to the house
with a German overcoaty Madame Duval was in her kitchen with the Rollets,
He lmocked at Rollet's door, "fired more shots'in all directions",
forced the door open and entered Rollet'!s room. He searched "a little",
drank from his canteen, went outside where he fired more shots znd then
broke one of lladam Duval's windows. lie then smashed her door and ladame
Duval, who was frightened, said he "will kill us" and told Rollet to
open the.door (R39-40,46,48,50-51). DBiles entered and pointed his
rifle at Rollet's chest. Rollet brushed it aside and said "American
comrades, comrades". jccused drank from his canteen :nd then offered
it to Rollet who "simulated accepting” and surreptitiously emptied
the cdnteen behind him. Biles then lay on the floor and became "a
little angry" when he saw that his canteen was empty. Ie complained
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he was injured (because he "hurt himself" when he forced open

the door) and said ".ademoiselle, Ilademoiselle". Rollet replied
"o Vademoiselle™ and said that there were "bosche" in the
nei_hborhood (R40-41,46). Biles continually took Rollet outside
and said "Bosche, Bosche, Bosche" (R40). He put his helmet on
Rollet's head, his cartridge belt on Rollet's waist, and gave him
his rifle, FKe made Yadame Rollet put her head on the ground to
listen for'"the bosche", and wade Rollet crawl on the ground in the
vard "like indians" for about an hour and a half (R4L,43,46-47,51).
Biles then entered the hovse and approackea wadame Duval who was sitting
near her small son who was in bed in the kitchen. 7‘then he "took
her" she pashed him baclk and said "leave me alone, my little child,
my little child". Rollet, who had accused's rifle, remained at the
door calling "bosche bosche" in ah effort to get him away from the
woman (RA1,43,47,51, 53) Rollet heard accused and Madame Duval
?tru;gllng (RA7) anc lladame Rollet heard her cry "Leave me alone"
n43).

iiadzine Duval testified as followss

"3, After he got to the bed what cid he do?
A. He raped nme.

Qe Did he mt his private parts in your prlvate parts?
A. Yes,
* * *
Qe Did you resist him?
A. I resisted him, but I could not keepr on for fear
for my child® (R51).

"Q3es and jyou did not want your baby to be waked up

* 3 %P
A. TYes, and for fear that he should do him harm.
* * *

N

‘Yo You were laying on the bed where the little
boy was sleeging were you not?

A. I was sitting on the side of the ted to

protect my boy.

Ze And vhen the soldier had intercourse with you
you were lying on the bed, were you not?
A. Yes, on the side of the bed" (R52).

3. And you did not wake up the little boy
while you were having intercourse did you?

A. No, I was afraid because the boy would have
cried.

Qe So rather than have the boy cry you decided to
give into the soldier, is that correct?
A, Yes, I strugzgled but at the end I zreferred '
to give in rather than let my child cry" (R53). 5170
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Madame Duval further testified that accused violated her onece,
?nd §hat she "defended herself ¥* # % pushed him away and escaped"
Ro4

lMadame Duval finally came out of the house crying., She
and both Rollets Spent the rest of the night sitting at the door
while Biles slept in the bed with the boy. In the early morning
lladzme Rollet and her husband went to "the camp" (of both accused)
and interviewed an officer (RA1,47).

As a result of his conversation with the Rollets, Captain.
William Pite, cormcnding officer of both accused, went with some
soldiers to the house which was about a quarter of a mile from the
company area (R8). Biles and the Duval boy were found sleeping in
iladame Duval's bed. Accused refused to obey Pite's order to rise
and the first sergeant of his company pulled him from the bed. Accused
wore no shoes, his coveralls were unbuttoned from top to bottom,
and in Pite's opinion he "had obviously been drinking® (R9,19-20,24,
41-42). leaning against the house was an "03 rifle with the bayonet fixed
and the sheath off", At the base of the stock was a cartridge belt
which contained "03 emmunition", a helmet, and scattered arcund the
yard were "guite a number" of empty "03" shells (Rr8,11,19,22,25-26).
At the trisl Pite identified the rifle «nd it was admitted in evidence
as Fros.EZx.A. He identified the bayonet, cartridge belt and clips,
and testified that they were issued to accused Biles. They were
admitted in evidence as Pros.Ex.B (R89). Also in the yard was a
five gallon bucket with several bayonet thrusts through the bottom
(R19), and a panel in a door of the house was found to be broken
(R11). No carbine (Rudesal's weapon) was found at the scene (R22,25).
The bed was not mussed and anpeared to be in a fairly orderly condition
(RR2,25). The older woman (Madame Rollet) rointed to a bruise on her
arm and the younger woman appeared to have a bruise on her left jaw
(R20,25). As far as the first sergeant of accuseds' company knew, the
two accused and a soldier named Flippin were the only men who were
out of the compzny area the night of 26 August (R21). Flippin was
"absolved entirely" by the three French people when he was brought
to the house the morning of 27 August. (R11,16,23-24). They were
also unable "positively®" to identify accused Rudesal as having been at
the house the previous evening (R11,15,22~23). They said that the
men who w:s there was "a powsrful nman, walked with a slouch end had a
bruise on his forehead"(R15). Captain Pite testified that Rudesal
"walks in a rather slouchy marner, he is rather round shouldered,
walks rather stooped over®" (Rl,), that when witness questioned him
about 7:30 an 27 August (R1l), he noticed a slight truise on Rudesal's
forehead (R12). Rollet testified that he could not identify Rudesal
the following morning but testified that he could identify him at
the trial because "I see exactly the shape and features of the man"

(rR47).
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About 7 pm 26 August, the csvening of the incident alleged,

accused Rudesal came to the tent of Corporal Anthony Silaco of his
company &nd asked "whal kind of a gun I had%., When Silaco told him

a carbine, accused asked him for ammunition. Silaco gave him two
clips each of which contained 15 bullets and accused said "that

will do" (R34-35). About 9 pm that evening Rudesal horrowed the
carbine of Techniclan Fifth Grade Kenneth E.Arnold of his organization.
No clips or ammunition were in the rifle at the time (R32). On the
morning of 27 August a carbine was brought to the sugply tent, "was
checked" by both Captain Pite znd the supply sergeant and found to
belong to Arnold. It was identified by Pite at the trial and admitted
in evidence (R12; Pros.Ex.C). At the trial Arnold identified this
cerbine and testified that it belonged to him (R33).

With reference to the offense of absence without leave charged
against Biles (Charge I and Specification), extract copies of
the morning reports of accused's company, the entried of vhich showed
his absence without leave therefrom at the time and place and for the
period alleged, were identified by Pite, the company commander, and
admitted in evidence (R36-37; Pros.Exs.D,E).

4. TFor the defense, Private James A. Flippin, of accuseds!
coinpany, testified that sbout 9 pm he and Rudesal left the camp in
a truck to empty some garbage. iitness did not notice if Rudesal
had Arnold's carbine with him at the time. Flippin left accused at
the house of a Frenchman where they emptied the garbage and then drove
down the road to empty some "trash", Flippin was to call for accused
when he returned but failed to do so (R54~55). Arnold's carbine
was found in the truck the foilowing morning (R56). Witness further
testified that he was present the following morning at the Rollet-
Duval home and the questioning of the three French people was conducted
through an interpreter, a Corporal Grozs. The French people indicated
that accused Rudesal was not present at their home (the night before)
and said that the man was "a bushy short guy, big face". Further
fthis woman" stated that it was not accused Biles who raped her,
that Biles was drunk, slept there all night, but "That was all he did".
The French home where the garbage was emptied was about three quarters of
a mile from the compeny area and was in the direction of the Rollet-
Duval house. Witness let Rudesal out of the vehicle at "The first
house below" the Rollet-Duval house, and these two houses were about
a half mile apart (R56~60).

Upon being advised of his rights each accused clected to remain
silent (R60).

5. Called as a witness by the orosecution in rebuttal, Captain
Pite testified that both Flippin and Rudesal were present at the
Rollet-Duval home the following mornihg for ths purposes of identifi-
cation, Vitness did not recall lfadame Duval saying that Diles was
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drunk and did not rape her. Madame Rollet did about 95 percent
of the talking and, to Pite!s knowledge, Madame Duval did not

say arything. When asked if Rudesal was the man who raped

Madame Duval, the three French people, according to witness!
recollection, "were not certain®, They were positive "it wamn't
Flippin®., Witness examined both the "03" rifle and the carbine
on the morning of 27 August and discovered that both "were fired".
Flippin came to camp "by himself" that morning but Pite did not
know when Rudesal returned to camp., The carbine was on Flippin's
truck the morning of 27 August (R61-62).

6. It was stipulated by the prosecution and defense that if
Hajor lorris W. Greenberg, lfedical Corps, 7th Field Hospital, were
present in court he would testify as followss

w128 August, 1944
To Whom it May Concern:

Mrs. ILuceu Duval was examined by me today.
There were no contusions or abrasions about her
body or genitalia. Vaginal examination showed
no abrasions nor ecchymoses about the vulva and
vaginal canal. Aspirated fluid from the posterior
fornix showed epithelia cells and some leucocytes.
No intra-cellular nor extra-cellular diplococci
were found. No gpermatozoa were found'" (R63).

7. With reference to accused Biles, there was testimony that on -

two occasions he drank drom his canteen after he returned to the house,
and that when he offered Rollet a drink the latter surreptitiously
emptied the canteen behind him., Pite testified that in his opinion
Biles, when found the following morning, "had obviously been drinking",.
The only other indication of intoxication.on the part of this accused.
was that which might be possibly inferred from his indiscriminate
firing of shots "in all directions®, the antics which he forced the
Rollets to perform for about one and one half hours, and the fact
that he was found the next morning sleeping with Madame Duval's son
on her bed at the scene of the crime. There was no evidence as

to any intoxication on the part of accused Rudeszl, who participated
with Biles in the indiscriminate shooting prior to the former's
alleged commission of the first attack upon the woman. The question
of intoxication and the effect thereof upon the specific intent
requisite to constitute the offense of housebreaking (accused Biles)
and on the general criminal intent involved in the offense of rarge
(both accused), were issues of fact for the sole determination of

the court. Such determination against each accused, reflected in the
findings of guilty, will hot be disturbed upon appellate review

as it maw fully supported Eg'evidence of a competent and substantial
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character (CU ETO 3475, Blackwell et al and authorities cited
therein; Cf'ITO 3859, Fatson and {imberly).

8. (a) With reference to accused Biles, the evidence is
lecally sufficient to support the findings of guilty ef absence
without leave at the time and place and for the period alleged
(Charge I and Specification).

(b) DBoth accused were charged with the offense of rape
of ’adame Duval Charge II and its Specification - Rudesalj Charge
IIT and its Specification - Biles).

"Rape is the unlawful carnal knowledge of a
woman by force and vithout her consent.
* * 3
Force and want of consent are indispensable
in rape; but the force involved in the act
of penetration is alone sufficient where
there is in fact no consent.
#* #* *
Proof.—(a) That the accused had carnal know-
ledge of a certain female, as alleged, and (b}
that the act was done by force and without her
consent" (ACif, 1928, par.l48b, p.165).

The evidence showed that Riles first arrived at the house, fired
shots Min all directions" with a rifle {an "03"), and made Rollet
follow him around the house, looking for Germans. ‘tThen Rudesal
arrived both accused fired more shots in the yard. Zach was armed.
They then approached !Madame Duval and the elderly Rollets tried to
hide her behind them. Rudesal seized her by the zrm and despite
her screams, protests and attempts to get away, dragged her away
"brutely" and threw her on the ground about 20 feet away in the
field. Ifadame Duval struggled, repeatedly asked Rudesal to leave
her alone and tried to escape. TVhenever she attemrted to arise

he threw her back on the ground. He continuzally threatened her
with his "machine gun" (carbine) which he kept in his possession.

Ee forcibly removed her underclothing, inserted his penis in her
person and engaged in sexual intercourse with her. He kept her

in the field for about one and one half hours, during vhich time he
violated her "All the time". Kt no time did the woman decide to submit
»luntarily to the act of intercourse. It was sufficiently light so
that the Zollets could observe the entire incident. Although the
victim cried for help, the Rollets were prevented from going to her
aid by Biles who stood guard over them with his rifle and bayonet.
"Then Rollet attempted to go to the woman, Biles held him by one hand
and held"his bayonet with the other. Rudesal also pointed his own
weapon at Rollet when he saw the latter approach. ihen the woman
finally returned from the field she was sobbing. '

5=
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Based upon the facts involved solely in this first incident
of the evening, the findings of the court that both accused were
guilty of rape were thus abundantly supported by evidence of the
most substantial character. The fact that only Rudesal accomplished
penetration is immaterial. It is clear that Biles aided and abetted
Rudesal in the suncessful fulfillment of the latter's purpose, QOne
who aids and abets the commission of rape by another person is
chargeable as a principal whether or not the aider or abetter engages
in sexual intercourse with the vietim (CM ETO 3740, Sanders et alj;
Cl ETO 3859, Hatson and Wimberly). The Board of Review is of the
opinion that as to each accused the fore:oing evidence fully supported
the findings of guilty of rape (C ETO 2686, Brinson and Smith; CM
ETO 3197, Colson and Brown; CM ETO 3740 Sanders et al; CH ETO 3859
Fatson and Wimberly; CM ETO 3141 Whitfield).

The Board of Review is of the further opinion that the
evidence concerning Biles'! subsequent and personal attack on the
woman also fully justified the court's findings that he was guilty
of rape.

"Carnal knowledge of the female with her consent
is not rape, provided she is above the age of
consent, or is capable in the eyes of the law of
giving consent, or her consent is not extorted
by threats and fear of immediate bodily harm.
® % 3% There is a difference between consent
and submission: every consent involves submis-
sion, but it by no means follows that a mere
submission invodves consent® (52 CJ, sec.26,
pp.1016,1017) (Underscoring supplied).

"The female need not resist so long as either
strength endures or consciousness continues.
Rather the resistance must be proportioned to
the outrage; and the amount of resistance re-
quired necessarily depends on the circumstances,
such as the relative strength of the.parties,
the age and condition of the female, the use-
lessness of resistance, and the degree of force
manifested, #* ¥ * Stated in another way, the
resistance of the female to support a charge of
rape need only be such as to make nonconsent
and actual resistance reasonably manifest®
(52 ¢J, sec.29, pp.1019,1020).

"The force., The force implied in the term

Irape! may be of any sort, if sufficient to

overcome resistance, * % % It is not essentlal

that the force employed consist in physical

violence; it may be exerted in part or entirely

by means of otler forms of duress, or by threats 517 0
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of killins or of grievous bodily harm or other
injury ¥ ¥ 3%,

Non-consent. Absence of free will, or non=-
consent, on the part of the female, may consist
and appear ¥ # ¥ in her yielding through reason-
able fear of death or extreme injury impending
or threatened: ¥ % % in the fact that her will
has been constrained, or her passive acquiescence
obtained, by ¥ # % other controlling means or
"influence" iﬁlnthrop's Military law and Prece-
dents - Reprint, pp.677-678) (Underscoring sup-
plied).

Acquiescence through fear not consent. Consent
however reluctant, negatives rape; but when the
woman is insensible through fright or where she
ceases resistance under fear of death or other

sreat harm (such fear being gaged by her own
capacityi, the consummated act is rape® (1
Wharton's Criminal Law, 12th Ed., sec.70l,
p.942) (Underscoring supplied).

"The extent and character ot the resistance re—~
quired of a woman to establish her lack of
consent depend upon-the circumstances and rela-
tive strength of the parties, and not upon the
presence or absence of bruises or other
physical injuries" (CM 236801 (1943) 23 B.R.
129, Bull. JAG. Vol.II, No.8, Aug 1943, sec.
450, p.310).

Biles returned to the house in asbout a half hour. Le
again fired shots "in all directlons", broke open the Rollets!
door, entered their home, drank from his canteen and then went
outside where he fired more shots. He broke one of liadame Duval's
windows and then smashed her door. Terrified, the woman told
Rollet to open the door, that accused "will kill us™". Biles entered
and pointed his rifle at Rollet's chest., He took another drink
from his canteen and then for zbout an hour and a half forced
Rollet to crawl on the ground in.the yard "like indians", and lUrs.
Rollet to keep her head on the ground to listeri for #bosche”, Vhen
accused re-entered the house and approached lladame Duval vho was
sitting near her son who was in bed, she ©aid "Leave me alone, my

little child, my little child". Rollet heard Biles and the woman
struggling and 1rs. Rollet heard her tell him to leave her alone,
l'adame Duval testified that she resisted him and struggled, but
that because she feared her child would awake and accused would
harm him, she fihally "preferred to give in",

CONFIDENTIAL
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There were ample and cogent reasons for the woman's
terror. She had already witnecsed indiscriminate gun fire by
both accused and had then undergone a forcible and brutal attack
upon her person by Rudesal, who was armed at the fime and who was
aided by Biles in the accomplishment of his purpose. Similar
gun fire by Bilés attended his return to the house and his foreible
entry into the Rollets! and her own living quarters. ladame
Duvalls fright was further evidenced by her remark that he would
kill them and her request that Rollet open the door. The evidence
indicated that she remained indoors guarding her child during the
time accused forced his unwelcome attention on the Rollets who
were obliged to obey his whims. Her fear for her child's safety
and her terror were also evidenced by her emphatic remonstrances
when Biles approached them in the kitchen., She pushed him away,
told him to leave them alone and moaned 'my little child, my little
child", Although Rollet at this time possessed accused's gun and
cartridge belt, he gave the woman no effectual z2id whatsoever and
limited his activities to remaining at the door calling “bosche,
bosche®, After struggling with and protesting to accused the woman
finally submitted to intercourse, induced by fear for her child's
safety. The Board of Review is of the opinion that the circumstances
surrounding her ultimate submission bring the case squarely within
the ambit of the foregoing authorities, and that her submission did
not involve consent. The evidence clearly showed that she was
thoroughly frightened, and that her passive acquiescence was directly
induced by a "reasonable fear of death or extreme injury impending
or threatened", to her child and, it may be added, to herself (Ci ETO
3141, Whitfield; CY ETO 3740 Sanders et alj ClI ETO 4017, Pennyfeather;.
CM ETO 4194, Scott).

(c) With respect to accused Biles the evidence also
fully supported the findings of guilty of housebreaking (Charge
II and Specification). The fact that it was alleged in the
Specification that he unlawfully entered the house of llonsieur
Rollet does not affect the validity of the findings. The Rollet
and Duval living guarters were in the same building and the three
French people were in the Duval kitchen at the time of the initial
entry. Accused searched the Kollet premises, found no one there and
then went outside and smashed the Duval window and door. He was
admitted by Rollet who opened the door when recquested to do so by
Yedame Duval who was terrorized (Ci ETO 3707, lfanning and authorities
cited therein.)

9. The charge sheet shows that accused Rudesal is 30 years
and seven months of age &nd was inducted =t Fort lcPherson, Georgia,
31 Yarch 1941, A4ccused Biles is 23 years and two months of age
and enlisted at Fort McPherson, Georgia, 7 January 1941. HNeither
accused had prior service and each was to serve for the duration of
the war plus six months.

5170

-12- CUiFIDENTIAL


http:housebreald.ng

CONFIDENTIAL
(239)

10. The court was legally constituted and had jurisdiction
of the persons and offenses. No errors injurlously affecting
the substantial rights of either accused were committed during the-
trail. The Board of Review is of the opinion that as to each
accused the record of trial is legally sufficient to support the
findings of gullty .as approved, and the sentence as confirmed and
conmuted,

11. The penalty for rape is death or 1life imprisonment,
as the court-martial may direct (A¥ 92). Confinement in a
‘penitentiary is authorized for the offense of rape by Article of
War 42 and sections 278,330, Federal Criminal Code (18 USCA 457,567)
Inasmuch as each of the sentences included confinement for more
than ten years, i.,e. life, confinement in the United States Pen-
itentiary, Lewisburg, Pennsylvania, is proper (Cir.229, WD, 8
June 1944, sec.II, pars.lb (4) and 3b).

Judge Advocate

M%_Mge Advocate

CONFIDENTIAL o 1 70
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1st Ind.

War Department, Branch Office of The Judge Advocate Ceneral with
the European Theater of Operations. AA? : Command=-
ing €eneral, Huropean Theater of Operatlons, %ﬁ?? US. Army.

1. In the case of Sergeant JAVES -P. RUDESAL (34080716), and
Private JAIES, L. BILES (14043066), both of 378th Quartermaster
Truck Company, attention is invited to the forezoing holding by
the Board of Review as toeach accused the record of trial is legally
sufficient to support the findings of guilty as approved and the
sentence as confirmed and commuted, which holding is hereby approved.
Under the provisions of Article of War 503, you now'have the authority
to order execution of the sentences.

2. hen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding, and
this indorsement. The file number of the record in this office is
C:I ETO 5170. For convenience of reference plezse place that number
in brackets at the end of the order: (CM ETO 5170).

Brigadier General, United states Army
Assistant Judge Advocate Genersl.

(Sentences as commuted ordered executed., GCMO 14, 15, ETO,
12 Jan 1945)

CONFIDENTIAL
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO - 887
BOARD OF EEVIEW NO. 1 1 2 DEC 1944
CM ETO 5179
UNITED STATES ) 9TH INFANTRY DIVISION
Ve 3 Trial by GCM, convened at Mulart-
) schutte, Germany, 20 Gctober 1944.
Second Lieutenant MAX H, HAMLIN )  Sentence: Dismissal, total forfeit-
(0-1296852), 60th Infantry g ures and confinement at hard labor
for ten years. IZastern Branch,
) United States Disciplinary Barracks,
) Greenhaven, New York.

HOLDING by BOARD OF REVIEW NOs 1
RITER, SARGENT. and STEVENS, Judge Advocates

l. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater
of QOperations.

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 75th Article of War,

Specification: In that 2nd Lieut. Max H., Hamlin, 60th
Infantry, Platoon Leader, Weapons Platoon, Company
#K®, 60th Infantry, being present with his platoon,
vhile it was engaged with the enemy, did near Hofen,
Germany, on or about September 17, 1944, shamefully
abandon the said platoon and seek safety in the rear,
and did fail to rejoin it until the engagement was
concluded.

He pleaded not guilty and, two-thirds of the members of the court

present at the time the vote was taken concurring, was found guilty
of the Charge and Specification. No evidence of previous convictions

-1- 9179
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was introduced. Two-thirds of the members of the court present at
the time the vote was taken concurring, he was sentenced to be dis-
missed the service, to forfeit all pay and allowances due or to be=-
come due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for ten years, The reviewing author-
ity, the Commanding General, 9th Infantry Division, approved the
sentence and forwarded the record of trial for action under Article
of War 48. The confirming authority, the Commanding General,
European Theater of Operations, confirmed the sentence, though deemed
inadequate punishment for the shocking cowardice manifested by accused
with selfish disregard for the consequences of his conduct under such
critical circumstances, designated the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New iork, as the place of confine-
ment, and withheld the order directing execution of the sentence pur-
suant to Article of War 50%.

3. The prosecution's evidence was as follows:

On 17 September 1944 accused was platoon leader of the
weapons platoon, Company K, 3rd Battalion, 60th Infantry (R6,9,15).
On the preceding night and on the morning of the 17th, Company K,
which was in close contact with the enemy in or near the town of
Hofen, Germany, received enemy counterattacks (R6,7,15), during
which the enemy "threw everything they had" at the company, which
suffered heavy casualties (R10). Accused was last seen with his
platoon by the platoon sergeant at about 1430 hours. Although
accused gave no order for the platoon, to move out, it went forward
in an attack to the southeast about 1500 hours as planned (R9-10).
Although he did not tell the -sergeant he was leaving or direct him
to assume command of the platoon, the latter did not see him again
until the following afternoon (18 September) (R9). His normal
position was forward with his men and company commander and he was
not authorized to be absent from his company. The battalion commander
testified that it was accused's duty to remain with his platoon so
long as he had one man left (R5,7,9,15).

Sometime thereafter accused, accompanied by ap acting
first sergeant and a rumner, came to the battalion fog’ard aid station
"near the troops”" and stated to the first sergeant in’tharge of the
station that a litter squad was needed for a casualty.from the
company. It was not the normal procedure for an officer himself to
summon medical aid from the station. - Communication by means of tele-
phone, radio, vehicle and runner was available (R6,13). Accused did
not accompanw’the medical aid sergeant forward to show him the loca-
tion of the wounded man, who was actually a member of Company L and
not Company K, accused's organization. After some difficulty the
injured man was eventually discovered a considerable distance from the

place where he was expected to be found (B13-14).

Captain Clem M. Carrithers, liedical Department, 3rd Battalion
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ganized my Platoon and we stayed there

that day and the morning after. That

day we had considerable artillery and

I believe that we lost thirty-three men,

We found oul later that the casualties
were due to our own artillery and not to
eneny action. I got five replacements

for my Platoon and lost one of my machine
guns. iie did not have enough men at the
tine. The same was true for one of the
mortars. 7e also had to have a bazooka
team and we made bazooka teams out of our
mortar men. We had two bazooka teams. We
moved out of the area across the road and
were attacking southeast from Hofen, Ger—
many. Sergeant Russell said that I was in
the rear of my Platoon. lly machine guns
were attached to the 2nd Platoon, my bazoo-
kas.were attached to the 2nd team, and
this left me with only my mortars. The day
before this my runner had been wounded.
That morning, during the attack, something
happened to thg.}st Platoon radio man and

I took my radio /and gave him to the 1lst
Platoon. This left me without a radio

man or runner. I just had my two mortars
under my control. I'urthermore, each of the
men were loaded with ammunition as we were
short of men. Actually, I wasn't to the
rear of my Platoon. Vhen.Sergeant Russell
said that I was in the rear of my Platoon,
I believe that I asked my defense counsel
to object, but he said that it was not so
important. iie were, at that time, just
following the 2nd Platoon. There is no
special command to move out. Ve just
foll.wed the first column.: I was right
behind my machine gun section. 1y Platoon
Sergeant was ahead of the machine guns,
which were attached and not under oy con-
trol. e moved up into this area and the
nachine guns went one way and we set up

for mortar firing. I was there at that time
with the Platoon and I directed the setting
up of the mortars. LJ liortar Sergeant went
up ahcad to observe for fire and moved
from anosther position. At that time they
were calling for litter bearers. The state-
ment was made that we were suppose to be in
contact with radio, runiers, telephone and
so forth. .ictuslly, we had no telephone

communication. Our radioc wasn't woriting
e
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for us, I had no runners and no radio.

A1l I had was the men to operate the
mortars. My Sectlon Sergeant was oper-
ating the mortars. I was supervising.
Then, the call came through for litter
bearers and there wasn't anyone I could
send as I was actually shorthanded, I
needed all my men there and I told Ser=-
geant Stoker that there wasn't much that

I could do back there and I said that I
would go. I took off and ran most of the
way to the Battalion Aid Station. The
Sergeant sald that I came in with Sergeant
Droney and a runner with the name of
Hurphy. Private lurphy wasn't with my
Platoon. Both of these men were there when
I got there. They were actually taking
prisoners back., I Hadn't come with them
at all. I told them about needing a
litter team for "KM Company and I told
them how to get to the Company. Droney
said, 'I am going right back up'. I ran
most of the way back. The lledical Sergeant
said he could get there by jeep by cross-
ing only about a hundred yards. He wanted
to know whether he should wait or go for
a litter team. I said for him to take the
Jjeep upe. About that time they started to
shell the Battalion C.P. with artillery
and everyone went into the jeep and I with
them., When I came back up, Droney and the
litter bearers were gone, They were up at
the Forward Battalion' C.P. in the town of
Hofen. I told Captain Carrithers that I
was not fit to lead a ‘ieapons Platoon
feeling the way I did and I asked him if:
there was anything he could do about it.

I told him that when they wanted the
weapons they wanted them right away. 'If

I couldn't lead them, it would be better if
I weren't sent back there., I didn't take
two men with me to the Aid Station. Also,
Captain Carrithers wasn't in the Aid Station
when I got there. Captain Carrithers talked
to me and felt my pulse and I told him how
I feit and he said that mine was a hard
case, He didn't make any statement about
not being able to evacuate me., Neither did
he tell me to go back. After talking ‘with

o
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Surgeon, testified that accused and the two enlisted men came'rdather late-
in the afternoon® to the battalion rear aid station at Monchau, Germany,

about two miles behind the battalion's fropt line.

#A1]1 three of them said that they couldn't
take it up at the front any longer. One
of the enlisted men was an exhaustion case.
Lt. Hamlin was not an exhaustion case and 1
told him that I could not evacuate him as
a patient and that I would not evacuate him.
I told him that he either Had to be on duty
or else sick in the hospital®™ (R11).

Witness took accused's pulse, examined him generally and found him %in
fairly normal condition for a person going through the front lines",

As accused "showed no inclination at all to return to his
Company", the surgeon.summoned Major Albert E., Bruchac, Executive
Officer, 3rd Battalion, and informed him of the facts. Major Bruchac
thereupon engaged in a lengthy discussion with accused in an attempt
to persuade him ‘to return to his unit. He refused to return, explain-
ing that

"hewanted to be evacuated, ¥ # # He stated that
-he couldn't stand it up there any longer
and that he wanted to get out of there™ (R16).

Major Bruchac ordered him to return to his company "by dark", but he
did not return until the next morning (R15-16). He.passed the night
in the building where the rear aid station was located (R12). During
accused's absence his company and platoon were engaged in combat with
the enemy (R15,16). When he returned on the morning of 18 September,

the company had moved and its combat engagement was concluded (R8,9,16).

Lo After the defense counsel statea that the rights of accused

had been explained to him, accused elected to make the following unsworn

statement: ,

u¥ ¥ # I have been in the Army for four years in
.Headquarters Company till I was commissioned,
then went to school as a Maintenance Officer.
Then, I came overseas and was given a Rifle
Platoon instead of maintenance work, One thing
there is that I would like to show and that is
that I have had no experience in leading a
Weapons Platoon or a Rifle Platoon.” Back
towards the 15th we moved into Hofen, Germany
and stayed there for the night.. The next
morning there was a counterattack. There was
a counterattack that night, too. There was a
counterattack in our immediate area and we

- moved back about two hundred yards. I reor-

-3
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me Captain Carrithers went back into
his office and I was called into the
office. Major Bruchac was there with
the Captain and he said to get back to
the Company there and fight and I ex~ -
plained my situation and he said, Major
Bruchac then said, that the hard part
was gone and that the easy part was
coming up, so he said, 'Why quit??!, The
next day I rode back to my Company. That
is all that I have to say."

5. The uncontradicted evidence, including accused's admissions
against interest contained in his unsworn statement, leaves no doubt:
that he was with his platoon whils it was engaged with the enemy
at the time and .place alleged and that he left the platoon and went .

to the rear., The only possible question presented was whether or not -

his leaving was justified, so as not to constitute abandonment and
hence misbehavior under Article of War 75. Accused attempted to
Justify his conduct on the ground that lack of available personnsl
and means of communication necessitated his going to the rear for
medical aid for his unit. Such explanation is belied not only by

reliable and persuasive testimony that personnel and means of commun-

ication were available but also by accused's own admission in his
unsworn statements

ui # ¥ I have had no experience in leading
& Weapons Platoon or a Rifle Platoon * ¥ %
I told Captain Carrithers that I was not
fit to lead a Weapons Platoon feeling the
.way I did and-I asked him if there was
“anything I could do about it, % # % If T
couldn't lead them, it would be better if
‘I weren't sent back there" (R17,18,19).

Accused did pot deny MajJor Bruchac's testimon,y that he told the
latter "he wanted to be evacuated” and stated that the Major asked,
"Why quit?% (R19).. It thus appears that, using an alleged necessity
as a pretext, he. did. shamefully abandon hJ.s platoon and seek safety
in the rear, as alleged., Both elements of the offense were estab-
lished by convincing evidence (CM ETO 4783, Duff).

6. (a) The record shows (R2) that the trial took place only
one day aftér the charges were served on accused. Neither accused
nor his counsel objected to trial at this time and it appears from
the detailed character of accused's unsworn statement that he not

only was well aware of the nature of the charge against him but had
adequate opportunity to prepare his defense thereto. In the ab-
sence of indication that any of his substantial right were pre~
Judiced, the irregularity may be regarded as harmless (Ci ETO 3937,
Bigrow; CM ETO 4095, Delre).
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(b) The record shows (R2) that the assistant defense
counsel was absent from the trial. The record mads "Assistant
Defense Counsel: Services are desired" (R3)., Neither accused
nop the defense counsel pursued the matter further and, so far as
appears from the record, accused's substantial rights were not
injuriously affected by the absence of assistant defense counsel.
That irregularity may therefore be regarded as harmless.,

(¢) The record contains some hearsay evidence, notably
the testimony of accused's battalion commander concerning Lajor
Bruchac'!s report to him of accused's departure and Major Bruchac's
order to accused to return to his company. The injection of this
evidence, in view of the convincing nature of the competent evide~
ence in the record above noted, could not have injured accused's
substantial rights and was thus immaterial.

7+ The charge sheet shows that accused is 22 years eleven
months of age. He was commissioned and entered on extended active.
duty 16 October 1942. liis prior service is thus recorded

"La, N.Go (Enl) 9 July 1940 to 24 Nov 1940.
Feder (Enl) 25 Nov. 1940 to 15 Octe. 19424,

According to i:is unsworn statement, he served for four years in
"Headquarters Company" prior to receiving his commission (R17).

8. The court was legally constituted and had jurisdiction
of the person and offense., No errors injuriously affecting the
substantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is
legaily sufficient to support the findings of guilty and the sen-
tence. ,

9. A sentence of dismissal from the service, total forfeit-
ures and confinement at hard labor is.authorized upon conviction of
a violation of Article of War 75. The designation of the Iastern
Branch, United States Disciplinary Parracks, Greenhaven, New York,
as the place of confinement is authorized (AW 42; Cir.210, WD, 14 Sep.

1943, sec.VI, as amended). ] ,
) A
J /M/‘é Judge Advocate
' f&vﬁa
Y udge Advocate
M@@[ﬁdge Advocate
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 1 2 DEC 1944 T0: Comnanding
General, European Theater of Operations, APO 887, U.S. Army.

'l. In the case of Second ILieutenant MAX H. HAMLIN (0-1296852),
60th Infantry, attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficient to
support the findings of guilty and the sentence, which holding is
hereby approved. Under the provisions of Article of War 503,
you now have aut;hority to order execution of the sentence.

2. VWhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is CM ETO
5179. Tor convenience of reference please place that number in
brackets at the end of the order: (CM ETO 5179).

E? C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 147, ETO, 21 Dec 1944)
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Branch Officer of The Judge Advocate General
with the
European Theater of Operations
APO 887
BOARD OR REVIEW NO. 1 16 FEB 1943
CU ETO 5196
UNITED SBTATES g 36TH INFANTRY DIVISION
Ve ) Trial by GCH, convened at Headquarters
) 36th Infantry Division, APO 36, U.S.
Private FRED G. FORD ) Army (France), 20 November 1944, Sen-
(36475028), Company B, ) tence: Dishonorable discharge, total
143rd Infantry ) forfeitures and confinement at hard labor
) for 1ife. Eastern Branch, United States
) Disciplinary Barracks, Greenhaven, New
) York.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following charges and specifica-
tions:

CHARGE I: Violation of the 58th Article of War.

Specification 1: In that Private Fred G. Ford,
Company B, 143rd Infantry, did, at or near
Salerno, Italy, on or about 18 May 1944
desert the service of the United States and
did remain absent in desertion until on.or
about 16 June 1944.

Specification 2: In that # # # did, at or near
La Fomce, France, on or about 8 October 1944
desert the service of the United States
and did remain absent in desertion until on
or about 10 November 1944.

CHARGE II: Violation of the é4th Article of War,
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Spescification: In that # #3# having received a
lawful command from Robert L. O'Brien, Jr.,
Major, Headquarters, 143rd Infantry, his
superior officer, to return to his company,
did, in the vicinity of Deycimont, France,
on or about 10 November 1944, willfully disobey
the same.

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was found guilty
of both charges and their specifications. No evidence of previous
convictions was introduced. Three-fourths of the members of the
court present at the time the wote was taken concurring, he was
sentenced to be dishonorably discharged the service, to forfeit all
pay and allowances due or to become due, and to be confined at hard
labor, at such place as the reviewing authority may direct, for the
term of his natural life. The reviewing authority approved the sen-
tence, designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, and
forwarded the record of trial for action pursuant to Article of War 503.

3. The charge sheet, dated 11 November 1944, contains two
charges: Charge I under Article of War 58 with two specifications
each alleging an act of desertion, and Charge II under Article of War
64 with one Specification alleging the disobedience by accused of a
lawful command of his superior officer. It was signed by Major
Robert L. O'Brien, Jr., 143rd Infantry, and was sworn to on the same
date before First Lieutenant Herman L. Tepp, l43rd Infantry, Assistant
Adjutant, On 12 November 1944, the charges were referred to the in-
vestigating officer, who completed his investigation on 13 November
1944, The charges and their specifications, beside which appear
the initials #SJB", were typed upon a separate plece of paper which
was pasted over the original charge. A partial removal of this paper
discloses that it covered a previously prepared charge under Article
of War 64 and a specification in language identical with that in the
Specification of Charge II. An office stamp underneath this paper
reading "RECEIVED 12 November 1944 JAGD 36th Inf Div" indicates that
it was a substitution for the original charge and specification made
on 12 November 1944, since it was on that date that they were referred
by lst indorsement to the investigating officer, and that Charge 1
and its specificatlons were therefore not signed and sworn to by the
accuser.

4. Following the arraignment, the defense pleaded, as regards
Specifiaction 1 of Charge I, "constructive condonation of the offense
of desertion in bar of trial" and evidence was introduced in support
of the plea as follows:

Accused testified that he was a mamber of Company B, 1l43rd
Infantry, and that on 13 June 1944 he was interviewed by Lieutenant
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Colonel J. Trimble Brown (R5) who asked him if he would return
to his company. Accused said he would. Colonel Brown said that
if he would "all charges would be dropped, that included every-
thing®. Accused returned to his company and stayed with them
fgver since until 8 October.

It was stipulated between the defense and the prosecution
that ®on or sbout the 13th of June 1944 Lieutenant Colonel J,
Trimble Brown was commanding officer of Rear Echelon, 36th Infantry
Division®,

On cross-examination, accused again stated that the promise
of Colonel Brown was made to him on 13 June 1944. The front line
was "at Grosetto at that time" (R6). The Colonel asked him

*Why I went AWOL and I told him that I just
couldn't stay no longer. Then he asked if I
would return to my company*®.

The Colonel said all charges would be dropped and that is all he
eaid (R7).

First Lieutenant Raymond E. Bernmberg, 143rd Infantry, testi-
fied that he was official custodian of the 143rd Infantry Regiment's
morning reports and that accused was carried as present for duty with
his company during the period 19 June to 8 October 1944 (R8). (The
extract copy of morning reports of Company B, later received in evi~-
dence as Pros.Ex. 1 (the defense stating it had no objection, con-
firms this testimony (R14)).

ILieutenant Colonel David P, Faulkner, Headquarters Special
Troops, 36th Division, testified that he was commander of Rear Echelon,
36th Division and had occasion to interview soldiers of the division
who were in the stockade (R8-9). In ths past he interviewed soldiers
who were absent without leave to determine whether or not they would
return to their organizations. In such instances he provided trans-
portation to tske them back to their units. The prosecution moved
that the witness' testimony be stricken from the record as being
irrelevant and immaterial. The motion was granted, to which defense
took "exception"., Following argument by prosecution and defense (R9-
11), the court disallowed the plea in bar and the defense again
noted its texception® (R11).

5. a. Charge I and specifications,

The undisputed evidence showed that prior to 18 May 1944,
accused was a squad leader of the third platoon, Company B, 143rd
Infantry, during the period when the company was preparing to move
to the Anzio beachhead and was undergoing "demolitions and training
down at the beach® which included embarkation and debarkation
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practice. At that time it was generally known that a move by

boat was anticipated and the company did leave for the Anzio beach-
head about 20 May 1944. Accused did not go with it (R12). The
company morning report, an extract copy of which was received in
evidence, the defense stating there was no objection, (Rl4; Pros.
Ex.l) showed accused "Dy to AWOL as of 2000 hrs 18 May 44", "AWOL
to Abs Conf Div Stockade" on 16 June 1944, "Abs Conf Div Stockade
to dy as of 19 Jun 44", "Dy to AWOL as of 8 Oct 44" and MAWOL to
Abs Conf Div Stockade™ on 10 November 1944.

Staff Sergeant George Schoop, Company B, 143rd Infantry,
was with the company on 8 October 1944 when

fwe left that hill and we were to go to

an assembly area but we didn't go to an
assembly area. Ve moved through Docelles,
dropped our loads and kept moving. We
were supposed to have another hill for

our objective and we went on to that hill
with no resistance and we sort of by-passed
the enemy. The en at the moment was in
the rear of us" (R15).

When the company "started thls march" he saw accused. The "word

was that we were going to an assembly area when we started to move".
Whether the accused was with them the next morning, he "couldn't

say for sure" and "didn't see him myself" (R15). Accused was with
Company B when it landed on the southern shores of France and was

also resent when they crossed the Moselle and "was on the hill, yes
Sir, that was where his best fried and my best friend got killed" (R17).

b. Charge IT and Specification.

It was not disputed that on 10 November 1944, Major
Robert L. O'Brien, Jr., Adjutant of the 143rd Infantry, ordered accused
"to return to his company which was then in combat®, Accused said
that he would not obey the order and that he "would rather go to the
stockade than to the lines or words to that effect", He was then
ntaken back to the stockade by the Division Military Police” (R18-

19).

6. For the defense, the psychiatric report of Major Walter L.
Ford, Division Psychiatrist, dated 11 September 1944, was received
in evidence without objection (R19;Def.Ex.A). This consists of a
two page mimeograph form entitled "Psychiatric Report in Disciplinary
Cases", Opposite the heading "Name:" appears in pencil "Pvt. Fred
G Ford", and below, following the words *In my opinion he suffering
from: (Medical Diagnosis: with brief explanation of this condition
in lay terminology)", a notation in pencil reads "Psychoneurosis,
anxiety state, mild" and at the end of the form is written in pencil,
"Yalter Ford Maj MC",.
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Accused acknowledged that his rights had been explained to
him by defense counsel and that he desired to remain silent (R19).

7. A brief examination of the pre-trial papers, the charge
sheet and the procedure adopted in preparing and affixing thereto
the charges and specifications leads to the conclusion that Charge I
and its specifications, each alleging an offense for which the max-
imum punishment is death, were in fact not signed or sworn to as
recuired by Article of War 70, which states:

"Charges and specifications must be signed by a
person subject to military law, and under oath
either that he had personal knowledge of, or.
has investigated, the matters set forth therein
and that the same are true in fact, to the best
of his knowledgs and belief",

The circumstances surrounding the preparation of the charges over-
come the presumption, that ordinarily may be indulged, of regularity
in the performance of their duties by the officers responsible for
their fulfillment (MCM, 1928, par.112a, p.110). However, no sub-
stantial right of accused was thereby injuriously affected as it has
been held that the requirements of the passage quoted from Article

of War 70 are directory only and fallure to comply with them does not
affect the legality of the proceedings (CM 172002, Nickerson; CM
229477, 17 B.R. 249, Floyd, and authoritles therein cited; CM ETO
106, COrbon; CM ETO 4570, Hawkins).

It was plainly intended by Congress that these provisions
of Article of War 70 should be strictly and carefully observed and
the foregoing language is not to be construed as in any manner
approving this improper vioclation of its mandatory requitement. The alter-
ation of the charge sheet was also a direct violation of the provisions
of the Manual for Courts-Martial, 1928, which states:

#"Charges forwarded or referred for trial and
accompanying papers should be free from defect

of form or substance ¥ ® % Obvious errors may

be corrected and the charges may be redrafted
over the signature thereon, provided the

redraft _does not involve any substantial change
or include ary person, offense, or matter not
fairly included in the charges as received"

QuCM, 1928, par.34, p.22) (Underscoring supplied).

The pasting of corrected or redrafted charges and specifications over
the original charges so that the latter may not be read is improper.

The record of trial and accompanying papers also disclose
JSurther hurried and careless incompetence in the preparation of the
case for trial, (’as well as in the conduct of the triai? similar t§196

Ui HAL



(254)

these frecuently noted heretofore in records for the 36th Divisioq;]
This was particularly grievous since accused was charged with three
serious offenses for each of vwhich the maximum penalty was death

and since, after being found guilty as charged, he was given a

life sentence,

In spite of the foregoing criticisms, the Board of Review
is under the adjudicated authorities, compelled to conclude that
inasmuch as Article of War 70 is an administrative directive, intend-
ed primarily for the benefit of the referring,authority, the fore-
going deficiencies in the pre-trial procedure did.not prejudice the
substantial rights of accused,

8. Viith reference to the plea in bar of trial as to Specifi-
cation 1 of Charge I, it is g#ated in the iManual for Courts-llartial

“An unconditional restoration to duty without
trial by an authority competent to order trial
may be pleaded in bar of trial for the desertion
to which such restoration relates" (MCM, 1928,
par.69b, p.54).

The defense failed to show that accused's return to duty on 13 June
1944 resulted from action of any authority competent to order trial.
The rule contemplates removal of the charge of desertion and the consequent
restoration  duty through an administrative act by an authority com-
petent to order trial for desertion. As trial for wartime desertion
may be ordered only by an officer exercising general court-martial
Jurisdiction, there was here no evidence of such constructive condona-
tion and as accused's burden of supporting the plea in bar by a pre-
ponderance of proof (MCM, 1928, par.b4a, p.51) was not met, the plea
was properly overruled by the court (G ETO 2212, Coldiron, and
authorities cited, pp.5-6;CM NATO 1869, Rodriquez (MJ);CH KATO 2139,
Grabowski ).

9. The specifications of Charge I, each alleging a separate
act of desertion, followed the form in the Kanual for Courts-Martial
(MCu, 1928, Form 13, app.4, p.240), covering the offense of desertion
urder circumstances where the proof shows accused's absence without
leave "accompanied by the intention not to return" to the military
service (MCM, 1928, par.130az, p.l42). It is an approved principle
that in the absence of direct attack upon such a specification because
of its vagueness or indefiniteness, the prosecution may prove an
act of desertion under the 28th Article of War which includes absence
without leave from an accused's organization or place of duty with
intent to avoid hazardous duty or to shirk important service (c 245568
(1943), Clancy, Bull. JAG, April 1944, Vol.III, No.h, sec.416, p.l42,
29 B.R. 215; C¥ ETO 5117, DeFrank).

The evidence with respect to Specification 1 of Charge I
shows that on 18 May 194) accused went absent without leave when it
was generally known in his company that a movement by boat was
contemplated after the company had undergone practice in embarkatizlg 6
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and debarkation and training "down at the beach". On or about
20 iay 1944 the conpany did leave for the Angioc beachhead. The
inescapable conclusion is that accused consciously and deliberate-
ly avoided the combat incident to that engagement and the court
was entitled to infer that he had fnll knowledge of the hazardous
duty in which his organization was about to engage when he sought
safety by going absent without leave., FProof of accused's guilt
of the offense of absenting himse)lf from his company at the time
and place alleged with intent to"avoid hagardous duty is complete
(CM ETO 5117, DeFrank, and authorities therein cited). As regard
Specification 2, Charge I, the evidence shows similar conduct
of accused on 8 October 1944 when he again went absent without leave
while his organization was engaged in operations against the enemy.
That such operations were then hazardous is indicated in the testimony
of Schoop and accused's statement to Major O'Erien, Jr., on 10 Nov-
ember 194, to the effect that he *would rather go to the stockade than
to the lines®, His conduct again followed the pattern of that shown on
18 May 1944 and disclosed his intention to avoid hazardous duty (CM
ETO0 5117, DeFrank, and authorities therein cited). Under the rule of
the_Clancy case, supra, the prosecution sustained the burden of proving
accused's guilt of two serlous offenses of desertion.

10. Accused's violation of Article of War 64 as set forth
in the Specification of Charge II was clearly shown and not disputed.
The court's findings of guilty were fully warranted (CM ETO 4988,

Fulton ! .

11. The charge sheet shows that accused is 21 years of age
and was inducted 23 November 1943 at Peoria, Il1linois. He had no
prior service.

12, The court was legally constituted and had jurisdiction
of the person and offenses. MNo errors injuriously affecting the
substantial rights of accused were conmitted during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence,

13. The penalty for desertion committed in time of war is
death or such other punishment as the court-martial may direct
(&7 58)s The penalty for willfully disobeying the lawful command
of his superlor officer by a person subject to military law is
also death or such other punishment as the court-martial may di-
rect (AW 64). The designation of the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, is authorized (AW 42;
Cir.210, WD, 14 Sept 1943, sec.VI, as amended).

1
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1st Ind.

War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. 16 FEB 194§ T0: Command~
ing General, 36th Infantry Division, APO 36, U.S.' Army.

1. In the case of Private FRED G. FORD (36475028),Company
B, 143rd Infantry, attentien is invited to the foregoing holding
by the Board of Review that the record of trial is legally suffi-
clent to support the findings of guilty and the sentence, which
hold is hereby approved. Under the provisions of Article of
War 50%, you now have authority to order execution of the sentence.

2. Charge I with two specifications alleging desertion were
improperly added to the original Charge alleging disobedience of
orders in violation of Article of War &4, and were not sworn to.
The Manual for Courts-Martial clearly provides for additional
charges and how they should be processed. Specification 1 alleges
desertion from May 18 to June 16, 1944 in Italy, after which accused
served with his company in combat for nearly four months. Although
his prior offense was not condoned in a legal sense, it does seem
that this later service deserves some consideration in respect to
his sentence. It is recommended that you consider some reduction
in the term of confinement.

3. When copies of the published order are forwarded to this
office, they whould be accompanied by the foregoing holding and
this indorsement. The file number of the record in this office is
Q! ETO 5196. For convenlence of reference, please place that
number in brackets at the end of the order: (Cii EIC 5196).

Vi d

_ « Co McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.

Q0L tuciink 5196
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Branch Office of The Judge Advocate General (257)

with the
European Theater of Operations
APO 887

BOARD CF REVIEW NO. 1 16 FEB 1945
CM ETO 5234

UNITED STATES 36TH INFANTRY DIVISION

Ve Trial by GCM, convened at
Headquarters 36th Infantry
DiﬂSiOn, AFPO 36, U, S, Army
(France), 25 November 194k.
Sentence: Dishonorable dis-
charge, total forfeitures

and confinement at hard labor
for 1ife, Eastern Branch,
United States Disciplinary
Barracks, Greenhaven, New Yorke

Private First Class MICHAEL
STUBINSKI (33080126), Com~
pany X, lhlst Infentry

Nast? Nt Nt Sl st st Nt sl ol o ) S’

HOIDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review,

2. Accused was tried upon the following charges and
specifications:

CHARGE I: Violation of the 58th Article of War.

Specification 1: In that Private First Classa
Michael Stubinski, Company K, l4lst
Infantry, did, at or near Biffontaine,
France, on or about 8 October 1944, de-
sert the service of the United States
and did remain absent in desertion until
he returned to military control on or
about 28 October 1944,

5234
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Specification 2: In that * * * did, at or
near Biffontains, France, on or about
4 November 1944, desert the service of
the United States, and did remain ab-
sent in desertion unt il on or about
14 November 1944.

CHARGE II: Violation of the 75th Article of War.
(Nolle Prosequi)

Specification: (Nolle Prosequi).

He pleaded not guilty and, two-thirds of the members of

the court present at the time the vote was taken comcwring,
was found guilty of Charge I and its specifications. No
evidence of previous convictions was introduced. Three-
fowths of the members of the cowrt present at the time

the vwte was taken concurring, he was sentenced to be re-
duced to the grade of private, to be dishonorably discharged
the service, to forfeit all pay and allowances due or to be-
come due, and to be confined at hard labor, at such place as
the reviewing authority may direct, for the term of his
natural life, The reviewing awthority spproved the sentencs,
designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinemsnt,
and forwarded the record of trial for action pursuart to
Article of War 504,

3. Specification 1l: Undisputed evidence for the prose-
cution showed that accused joined Company K, lilst Infantry,
in Febrwry or March 1944 (R7), since which time he has been

with that unit, which campaigned in Italy and landed in France
on 15 August (R8). On 8 October 1944 he absented himself with-

out leave from the company end remained so absent until 28 Octo-

bers On this date the company was located near Biffontaine,
France (R5,6; Pros.kx.l).

Specification 2: On 4 November 1944 accused ageain ab-

sented himself withow leave from the company, still located
near Biffontaine (R6; Pros.Ex.l)s On 14 November the first
sergeant of Company K saw him in the battalion area. On that
day the company was on the front line near the town of le
Petite Tholoy in position for an anticipated attack against
the enemy. The first sergeant asked accused "if he warted to
rejoin the organization®, to which he replied "no", whereupon
the sergeant requested the company commander to cause accused
to be confined (R6=7), (The charge sheet shows accused as in
the division stockade on 14 November 1944.)

-2
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e a, There was admitted in evidence for the defense
a report of psychiatric examination of accised on 29 October
1944 by the division psychiatrist on a mimeographed form filled
out in pencil and, reading in pertinent part as follows:

4This soldier came to the Div, in Feb., and
was in cambat at Cassino, Anzio, Villitri,
Rome & France, During ths fighting in
France he becams tense, tremulous & had
difficulty in controlling himself, He
felt that he could tolerate combat no
longer & left his unit about Oct.ll.

In uy opinion he is suffering from: * * *
Psychoneurosis, anxiety, mild, This is
an emot iomal condition which makes it dif-
ficult for this soldier to control his be-
havior in combat,.

* ¥ * Recommend that the above condition
be evaluated in conjunction with other
evidence" (R9; Def.Ex.A).

be. After he was asked if he understood his rights,
accused elected to remain sileunt (R9).

5. &. Accused was charged with desertion, i.e. absent-
ing himself without leave from his organization with the inten-
tion not to return (MCM, 1928, par.130a, p.lk2), on two separate
occasions, The only proof in the record of trial as to the '
first elemant of the of fenses alleged, i.e. absence without
leave from 8 to 28 October 1944 and from 4 to 14 November 1944,
was as follows:

aPrial Judge Advocate: The United States
offers at this time what has peen identi-
fied in the record as Governmsnt Exhibit
1, extract copy of the morning report of
Company K, l4lst Infantry, for the dates
of 29 Uctober, 10 Cctober and 5 November

1944,
Defense Counsel: No objection.

law Member: The document will be admitted
as Government Exhibit 1" (R5).

The exhibit reads as follows:

-3- 5234
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RCOMPANY i Ending
MORNING REPCRYT 2400 10 October 194k
(Day) (Month) (Year)
Station Vieinity of Hergenont, France
Organization Co K Int
(Co.Det,.etc,) (Parent unit)(Arm or service)
Serial Number Name Grade. Code
33080126 Stubinski, Michael Pfc

Fr duty to ANOL as of 8 October 1944

29 October 1944
GC 3243 = 594
Vicinity of Biffontaine, France
33080126 Stubinski, Michael Pfc
Fr AWOL to confinement, 36th Div Stockade
as of 1700, 28 Oct/k4

5 November 194
GC 3306 - 5901
Vicinity of Biffontaine, France
33080126 Stubinski, Michael Pfec
Fr conf, 36th Div. Stockade to duty as of
3 Nov/hklh & fr duty to AWOL as of & Nov/ik4

'A TRUE COPY!
signed Henry W Gomeg
typed HENRY W. GOMEZ

lst Lt, 14lst Inf
Asst. Pers Officer" (Govt.Ex.l).

The question of the admissibility in evidence of the rcregoing
document is 'of vital concern, as the prosecution's case is fatally
dafective unless the documsnt was properly admitted., Accused's af-
firmation on 14 November that he did not wish to rejoin his or-
ganization, unaccompanied by competemt proof including the vital
elensnt of his absences without leave as alleged, would be clearly
insufficient to sustain the findings of gailty of desertion (Win-
throp's Military law and Precedents - Reprint, p.637; MCM, 1928,
par.130a, p.142).

As a general rule, the original of a writing mst be
introduced in evidence to prove its contents (MCM, 1928, par.llba,
p.118; QU 231469, Marcellino (1943), II Bull, JAG, 184, 18 B.R. 217).

However,
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"In the case of a public record re-
quired by law, regulation, or custom
to be preserved on file in a public
office, a duly authenticated copy is
admissible to the extent that the or-
iginal would be, without either first
proving that the original has been
lost or destroyed, or without other-
wise accounting for the original®
(McM, 1928, par.ll6a, p.119).

The following provisions of the Manual for Cowrts-Martial,
1928, and of the Army Regulations govern the authentication
of coples of morning reports for Introduction in evidence
before a court-martial:

®A copy of any book, recard, mmper or
document in the War Department, includ-
ing its bureaus and branches, or in any
commnd o unit in the Army may be duly
authenticated by * #* * a gigned certifi-
cate or statemert indicating that the
paper in question is a true copy of the
original and that the signer is the
custodlan of the original, Thus 'A
true (extract) copy: (Sgd.) John Smith,
Capt., 10th Inf, Comd'ge., Co.A, 10th
Inf.,' would be sufficient, prima facie,
to authenticate a paper as a copy of an
original company record of Company A,

An objection to proffered evidence of

the contents of a document based on any
of the following grounds may be regarded
as waived if not asserted when tre proffer
is mde: * ¥ * it does not appear that a
purported copy of a public record is duly
authenticated™ (MCM, 1928, par.llba, pp.
119-120),

A morning report is & "puwlic record" within the meaning of
the provisions quoted above (CM 226521, Thomas; CM 231469,
Marcellino, supra)e

The third triplicate original copy of the company
morning report, when initialed by the unit "personnel officer
or other officer designated", becomes a record of the unit .
persormel section (AR 345-400, 1 May 194k, sec.I, par.6c(1)).

"o 5234
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Thus the unit psrsonnel officer is one of the official cus-
todians of the original morning report, and as such is auth-
orl zed to certify an extract cory thereof for introduction

in evidence before a court-martial (AR 345-400, 1 May 1944,
sec,VI, par.42b), under the above-quoted provisions of the
Manual for Courts-Martial, 1928 (SPJGJ 19k4/3281, 4 Apr. 19kk,
III Bull. JAG, 96). ‘As a gemsral proposition, officers having
custody of, and the duty of safeguarding,crigiml cd cuneats

are deemed to have implied authority to make certified coples
thersof. The manner in which copies of documents, particularly
public records, are to be authenticated is normally prescribed
by statute and in such cases the prescribed mode must appsar to
have been followed in arder to make the copy admissible., In
the case of a recard the copy must be certified by the oftrigg;
custodian thereof (20 Am.Jur., sec.1038, p.876; 2 Wharton's
Criminal Evidence, 1lth Ed., sec.78L4, p.1351).

Government Exhibit 1 bears the following pwrported
authentication:

"1A TRUE COPY!
signe Henry W Gomes
type HENRY W. GOMEZ

lst Lt, lilst Inf
Asat Pers Officer®

The last three words cbviously msan *Assistant Personnel Officer”,
The first question here for detemination, therefore, is whethsr
an assistant unit personnel officer, as well as the unit person
officer himself, 1s one of the official custodians of the company
morning report. This is a qwstion of law and neither the presum-
ption of regularity of official acts nor his own declaration can
make an officer who purperts to authenmticate a copy the custodian
of)tb original document (Cf: CM 218201, Witkowski (1941) 12 B.R.
11).

Army Regulations 345-5, 5 August 1944, section II, Unit
Parsonnel Sections, provide in pertimsnt part as follows:

"ll. Persomnel.——a. Personnel officers.
* * »

(2) * # * Inexperienced officers should
be given suitable training as assistants
prior to being assigned the full responsi-
bilities of personnel officer.
* * *

13. Operation.--a. Records.

-6- 5234
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(1) Company forms and reports.—The unit
personnel officer is the custodian of all

company records % ¥ % except the fallow-
ing which will be retained by the ccapany
commander as basic records:

(&) W,D“ A.G.0, forms,
* * *
1l Morning Report.
* * *

(2) Unit personnel section forms and re-
ports.=~The following forms and reports

will be administered at unit personnel
section:

(a) WeDs, AsGe0, forms,
* * *
44 Extract Copy of Morning Report®,

It is evident that paragraph 13 might well have been specifi-
cally amended, oconsistent with the new provisions msking the
third triplicate original copy of the morming report a record
of the unit psrsonnel section (AR 345-400, supra), so as to
designate the unit personnel officer as the custodian of such
original copy. The lack of suwch amendment, however, cannot be
held to warrant the conclusion from the provisions of paragraph
13 that the assistant persommel officer is the duly constituted
official custodian thereof. It is noted that In the case of
payrolls, carrespondence relating to companies or components
thereof, copies of rosters from the machine records unit, and
reports or records for which regulations do not prescribe a
written signature (nome of which is excepted from the forms of
which the personnel officer is custodian; see supra), authenti-
cation by the persomel officer is specifically prescribed

(AR 345-5, 5 Auge 1944, par.l3b(3),(5),(6))s The foregoing
indicates that if and when paragraph 13 is amended as above
indicated it will very probably not designate an officer other
than the unit persomnel officer as custodian of the third
triplicate original copy ¢of the moming report. It may be in-
ferred from the provisions even as they stand now, as a whole,
however, that the only officer in the unit personnsl section
who is the official custodian of such original copy is the per-
sonnel officer himself and not some other officer, who may be
campletely unfamiliar with the functions of the personnel sec-
tion and merely undergoing a period of indoctrination as an as-
sistant (supra{. It follows that the personnel officer and not
the assistant persommnel officer is the proper person to certify
"copies of such original copy and that the purported authentica-
tion upon Governmsnt Exhibit 1, supra, was improper,

-7 -
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The questicn next arises whether such improper
authentication is fatal to the admissibility in evidence of
the extract copy.

(264)

"An ob jection to proffered evidence of the
contet s of & document based on any of
the following grounds may be regarded as
walved if not asserted when the proffer
is mde: * * * i{ dbes not appear that a
puarported copy of a public record is duly
aut.k)nntica.ted" (MCM, 1928, par.ll6a, pe.
120).

The foregoing provision is not an arbitrary rule by
which spurious documents may be admitted in evidence through
the unwary silence of accused and his counsel., Its pwrpose is
esgsentially the efficlent administration of justice through
dispensing with formalities of preliminary proof where the party
against whon a document is offered does not require such proof,
The practical basis for the rule is well described in Manual far
Courts-Martial, 1921 (par.236b, p.198) as follows:

"Writings Not in Dispute.—Where a document
is offered in evidence, the application of
the foregoing prineiples, vig, that the
original be produced if available; that a
testimonial writing be verified on the stand,
or, if unot, that the document or entry be
made by an officer having a duty to make it;
that an_official copy be shown to have been
made by an officer having custody of the
original; and that the signature be authen-
ticated; should not be rigorously enforced
where it appears to the court tlere is no
real issue or dispute as to the carrectness
or adthenticity of the document or entry.
Unless such strict proof is called for, on
the request of the accused, or by reasocn of
necessity of showing in the record the facte
giving jurisdiction or involving the substance
of the offense, the observance of the general
rules in every detail will not ordinarily be
deemed a requisite” (Underscoring supplisd).

In the instant case defense counsel expressly stated there was
no objection to the mroffered document and did not insist upon
a showing that the "officisdl copy™ was "made by an officer having
custody of the original®, He accepted the document as offered.
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There was "no real issue or dispute as to the correctness
or authenticity of the docwment" and ths law member's action
in admitting it in evidence accorded with the provision that

. in such cases the requirement of such showing “should not be
- rigorously maforced®., It has repeatedly been held that, wn~

der the provision of the 1928 Manual, impropsr authentication
is waived unless an cbjection is made on that ground (CM

(265)

231469, ce supra; CM 231727, Walton (1943), 18 B.R.
289, 296; CM 238716, McCaulsy (1943), 23 BeRe 103,105)e In
the Marcellino case, supra, appears the following:

"Sergeant Mork's testimony that he was the
custodian of the moming report does not
alter the sitvation. Whether a person is
the custodian of a document within the
memning of the Manual is a question of law,
and ons does not becoms a custodian his
own declaration (CM 218201, Witkowski). It
is thus apparent that the admission in evi-
dence of the extract copy of the moming re-
port was opan to cbjection” (p.220).

The Board of Review (sitting in Washington) held that the objec-
tien was waived by the fallure to raise it, citing CM 207264,
Wilson (1937), 8 B.R. 337 (involving faulty authentication of
a marriage certificate) and CM 210985, Bonner (1939), 9 B.R.
383 (holding cral evidence of contents of documents competent
in the absence of objection). The Board of Review (sitting in
the European Theater of Operations) has applied the principle
of the Bonner cese in CM ETO 739, Maxwell anl recently in CM
ETO 5765, Mack, The McCauley case, supra, is to the same effect
as the Marcellino case., In the Walton case, supra, it did not
appear that the afficer who athernticated a copy of a blood test
report was the custodian of the original, but it was held that
the failure to cbject waived the improper authentication. The
principls of waiver of obj ctions by fallure to ralse them has
besn genmerally applied in the case of documertary evidence in
the Federal courts (Collins v, Streitz, CCA, $th Cir., 1938, 95
F (24) 430,436, cert, den., 305 U.,S, 608, 83 L.Ed. 387). In
view of the faregoing, the Board of Revisw is of the opinien
that the improper authentication of Government Exhibit 1 was
walved by failure to object thereto.

b. The extract copy, which purports to be "A TRUE
COPI" of the original morning report, does not show the signature
of the commanding officer of Company K, lilst Infantry, or of the
officer acting in command, or any other.gigmture. Army Regula-
tions 345-400, 1 May 1944, sec.VI, par.sk2, in effect at all times
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material herein, provide in pertinsnt part:

¥a, lorning reports will be =zigned by

the commnding officer of the reporting
uwnit, or, in his absence, by the officer
acting in commend, * #* # If more than one
set of forms is required, only the last
set of forms will bear a signature or car-
bon impression thereof”,

Exhibits C and D, examples of moming reports set forth in
sec.VII, par.43 of the faregping regulatiens, indicate that
aw above provided, only tis last page or farm of a morning
report consisting of more than ons page «r form is slgned.
The question arises whether the failure of the extract copy
to indicate ths mresence of the required signature on the
original is fatal to the admissibility of the copy in evid-
ence, \
"Trus copy™ is thus defined in two standard legal
dictionaries:

%A trus copy, ®es not mean an absolutely
exact copy but means that the copy shall
be so true tlat anybody can understand it.
It may contain sm error or omiasion. 51
L. Jo Cho905* (Bouvisr's law Dictionary,
3rd Reve, pe3328; Black's Law Dictionary,
3rd Fd., P01759)0

Patently, the documsnt is not a complete copy of the orig-
inal morning report, but a copy of only so much thersof as
pertains to accused. The typewritten copy of the entries
appears' on WD, AGO Form No, 1, March 25, 1943, which was
formerly in use for original moming reports, and the auth-
entication directly follews the entries half-way down the
page and a half-page above the line which on the eoriginal
would bear the suthenticating signature, This indicates
that the aut henticating officer may not nscessarily have
intendsed to show whether or not the original morning repart
was signed, but msy have intended to authenticate merely
the emtriss themselves as correctly copled. Moreover, the
entries may have appeared on the first unsigned rage of a
series of pages comprising the original morning report, in
which case the omission of an authenticating signature from
the copy would be readily wnderstandable., It thus cannot be
assumed that the document offered in evidence was a copy of

-10 -
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(267)
an unsigned original moming report: The most that can be
said is that the copy fails to show affirmatively whether
the original morming report was signed by an authorized of fi-
cor, by an wnauthoriged officer or by any one at all,  This
question, however, is resolved by the presumption, in the ab-
sence of evidence to the centrary, that entries in a
report were made by the proper officer (CM 233121, Patton;
Cf: CM 254182, Roesssl (1944), III Bull. JAG, 337-338, 35 B.R.
179), which is tut an application.of the familiar presumption
that official asts and duties have been properly performed
(MM, 1928, pare.ll2a, p.110; 22 CJ, sec.69, pp.l30=-134; 20
Am,Jurs, 86c.170, pp.174=177). As indicated above, there is
nothing in Goverrment Exhibit 1 to: indicate that the original
report, of which it was an extract copy, was not properly
authenticated. The failure of the defemse to exercise its
privilege of introducing evidence that the eriginal report
was either signed by an unauthorized officer or not signed
at all, laft in full force and effect the presumption that
either the commanding officer of Company K, lihlst Infantry,
or the officer acting in command thereof, duly signed such
original and that it was therefore properly authenticated.

'¢o In view of the foregoing the Board of Review is
of the opinion that Government Exhibit 1 was properly admitted
in evidence,

8, Spescification 1 alleges dessrtion continuing for 20
days (8-28 Octcber) and Specification 2 alleges desertion con-
tinuing far ten days (4~li Novesber). Absence without leave
during the first period alleged was established by the extract
copy of the moming reporte The latter shows that accused
again absented himself wiithout leave on 4 Novenber and it may
be inferred from his presece and statement in the battalion
area on 14 November that the second absence continued until
that date. The only other evidence bsaring upen accused's
guilt of desertion is the fact that after the terminatioen of
his second absence he indicated to his first sergeant that he
did not wish to rejoin his organization. While such a state-
ment might, under some circumstances, be probative of an in-
tention not to return to military service, such an inference
is megatived in this case by the fact that he did in fact re-
twn wluntarily at the end of each absence, The duration of
his absances alone is insufficient, in view of the fact that
each was terminated by such wluwtary return, to Justify an in-
ference of mn inmtention to remain away permmently. The prin-
ciple of CM ETO 1629, 0O'Donnell, is not here applicables In
that case accused was absent for 37 days amd, although he ulti-
mately surrendered to military police, it was apparent that he
might easily have swrendered prior to the end of such periode
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The record herein is wterly devoid of evidence of any of

the circumstances surrounding the absences and is legally
insufficient to support the inference that accused had any

of the intents requisite to comstitute desertion. In view,
however, of the sufficiency of the record to support find-
ings of guilty of absence without leave for the periods
alleged in the specifications, ths law msmber properly over-
ruled the defense motion "for a directed verdiet of acquittal®
of Charge I and its specifications (R8), which properly may
be regarded as a motion for findings of mot guilty (MM, 1928,
pareTld, pe56).

7. Immediately prior to thearraignment the trial judge
advocate made the following statement:

"The United States takes a Nolle Prose-
ui)on Specification and Charge II"
RLk)e

4 nolle prosequi is defined as

¥a declaration of record by the prosecu- s
tion to the effect that by direction of
the appointing authority the prosecution
withdraws a certain specification, or a
certain specification and charge, and will
not pursus the same further at the pre-
sen. “rial. A nolle prosequi will be en~
tered only when directed by the sppoint-
ing authority” (MCM, 1928, par.72, p.56;
ses also Winthrop's Military Law and Pre-
cedents ~ Reprint, pp.192,246-247).

There is no indication in the record of trial that the nolle
presequi herein was directed by the appointing authority. It
is not apparent whether the appointing authority did not direct
the entry of a nolle prosequi or whether, on the other hand, he
did s but his direction merely does rot appear, In either .
event the Irregnlarity was ratified and cured by the subsequent
action of the reviewing authority (who was the sames officer as
the appointing authority), approving tke semtence (CM ETO 1606,
Sayre, and authority there cited), and thus approving the pro-
ceedings upon which it was based (Winthrop's Kilitary law and
Precedents - Reprint, pp.448-449)e It is to be ncted in this
connection that a nolle prosequl may legally be entered after
the taking of testimony (Ibid., p.248).

8. The charge sheet shows that accused is 26 years of age
ard was inducted at Phoenixville, Pennsylvania, 6 Juns 194l.
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(His service period is governed by the Service Extension
Act of 1941.) He had no prior service.

9. The court was legally constituted and had juris-
diction of the person and offenses. Except as herein
noted, no errars injuriously affecting the swstantial
rights of accused were committed during the trial. For
the reasons stated, the Board of Review is of the oplnion
that the record of trial is legally sufficient to support
only so much of the findings of gullty of the Charge and
specifications as involves findings that accused did at
the times and place alleged absent himself without leave
from his organization and did remain absent without leave
until the times alleged in violation of Article of War 61
and legally sufficient to support the sentence.

10. The designation of the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the
place of confinsment is proper (AW 42; Cir.210, WD, 14 Sep.
16943, sec VI, as amended).

Judge Advocate

Mx’n(’ Hoeroy Judge Advocate

g(gég L ed g Q@% '/ Judge Advocate
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1st Ind.

War Department, Branch Office of The Judge Advocate General with

the European Theater of Opsrations. 29 &B 4% TO: Com=
manding General, 36th Infantry Division, 3@, o So Army.

l., In the case of Private First Class MICHAEL STUBINSKI
(33080126), Company K, 14lst Infantry, attention is invited to.
the faregoing holding by the Board of Review that the record of
trial is legally sufficient to support only so much of the find-
ings of guilty of the Charge and spscifications as involves find-
ings that accused did at the times and place alleged absent him-
self without lsave from his organization and did remain absent
without leave until the times alleged in violation of Article of
War 61 and legally sufficient to support the semtence, which
holding is hereby approveds Under the provisions of Article of
War 50;, you now have aut hority to order execution of the sen-
tence,

2, In view of the reduction of the grade of the offenses,
I believe there should be a substantial reduction in the perioed
of confinement. The average period of confinement imposed for
absence from actual combat under the 75th or 58-28th Article of
War is considerably less than life, There is no evidence of pre-
vious convictions of this soldier. I d not believe that he
should be separated from military service and freed from the
hazards and dsngers of combat by incarceration until all possibil-
ities of salvaging his value as a soldier have been exhausted.
The Government should preserve its right to use his services in
a combat area. In view of the prevailing policy in this theater
of conserving manpower, I recommend the designation of an appro-
priate disciplinary training center as the place of confinement
for the reduced period, with auspension of the dishonorable dis
charge until the soldier's release from confinement, In the event
that you are in accord with this recommndation, supplemsntal ac-
tion should be forwarded to this office for attachment to the re-
cord of trial,

3. Absence without leave, always the most common mili-
tary offense, still exists even in a combat area. In order to
convict of desertion, the specific intent required must be proved.
It is not enough to prove only that accused was absent and even
that his organizstion participated in battle while he was gone.
Evidence sufficient to justify the inference of the necessary
specific intent may have existed in this case, but the record of
trial is utterly devoid thereof,
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ko When copies of the published order are forwarded
to this office, they should be accompanied by the foregoing
holding and this indorsement, The file number of the record
in this offioes is CM ETO 5234, For conveniénce of reference
pleasze place that musber in brackets at the end of the arder:

(CM ETO 5234).
% %&71
/€. c. MerEm,

Brigadier Gensral, United States Arny,
Asgistant Judge Advocate General,

| 5234
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Branch Office of The Judge Advocate General (273)
’ with the

European Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 27 DEC 1944
CM ETO 5255

UKRKITED STATES T79TH INFANTRY DIVISION

V. Triel by GCM, convened at Lune-
ville, Depariment of Meurthe et
Moselle, France, 8 November 1944.
Sentence: Dishonorable discharge,
total forfeitures and confinement
at hard labor for life., Eastern
Branch, United States Disciplinary
Barracks, Greenhaven, New York,

Private JOHN DUNCAN (37515503),
Headquarters Compeny, 3rd Batta-
lioh, 313th Infantry-

[ N N e T L L N

HOLDING by BOARD OF REVIEW RO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review, '

2, Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 86th Article of War,

Specification: In that.Private John Duncan, Head-
quarters Company Third Battalion, 313th In-
fantry, being on guard and posted as a sentin-
el at St Martin La Garenne, Seine-et-Oise,
France, on or about 28 August 1944, did leave
his post before he was regularly relieved.

He pleaded not gullty and, two-thirds of the members of the court pre-
sent at the time the vots was taken concurring, was found guilty of
the Charge and Specification. No evidence of previous convictions was
introduced, Three-fourths of the members of the court present at the
time the vote.was taken concurring, he was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to
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become due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for the term of his natural life,
The reviewing authority approved the sentence, designated the
Eastern Branch United States Diseiplinary Barracks, Greenhaven,
New York, as the place of confinement, directed that pending the
transfer of the prisoner he be confined in the Seine Disciplinary
Training Center, Paris, France, and forwarded the record of trial
for action pursuant to Article of War 50%,

3. TUncontroverted evidence for the prosecution may be sum-
marized as follows:

On 27 August 1944, the 3rd Battelion, 313th Infantry,
was in a reserve position near St. Martin La Garenne, Department
of Seine-et-Oise, France (R8,16-17,21), The procedure in effect
with respect to guard duty in the battalion area at this time was
as follows: The sergeant of the guard would "post® three guards on
each post, who were on continuous 24-hour duty (R6,20), The arrange-
ment of the order and duration of reliefs during their tour of duty
was left to the discretion of the three. Captain William T. Drake,
Company Commander, testified as follows: One man would actually be
on watch during his "shift" while the other two remained on the post
or in their foxholes or %on top of the ground where the post was
located", so that the sentinel then actively on watch might summon
them when thelr assistance was needed or when there was a message to
be delivered to the battalion command post. While the third was
actually on watch, the other two were under no responsibility to
watch as sentinels and were permitted to sleep but they were not off
duty, The man on watch was charged with the duty of awakening the
others 1f an occasion therefor arose such, for example, as the ap-
proach of an enemy (R22,24). Guards were permitted to leave their
post only for the purposes of going to meals or the latrine or de-
livering a message to the battalion command post (R20).

On 27 Angust the sergeant of the guard of Headquarters
Company, 3rd Battelon, posted accused who had performed this type of
guard duty before, and two other members of the company as guards.
Their post comprised the area adjoining a 50-yard long wall on the
right flank of the battalion command post (R6,11-12,16,20), and was
about a mile from the enemy, whose artillery fire was falling about
250-400 yards from the post (R8,17), Enemy troops were infiltrating
through the lines (R6,17,21), and there wes continuous enemy aerial
activity overhead (R17,21). When the sergeant of the guard posted
them he informed them that they were "on twenty-four hour guard post"
and "that they would stay there until they were relieved® or otherwise
directed. He directed them to be on the alert for enemy infiltration
through the lines and instructed them, in accordance with the above
mentioned procedure, as to when they might leave their post (R6,12).

2255
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He checked the post between 2100 and 2400 hours 27 August (R13) and
apout 1700 hours 28 August (R12) and found it occupied by the guard
on each occasion (K12,13). When he again checked it between 2000
and 2100 hours 28 August neither accused nor the other two guards
were on the post or in its viecinity. A search of the surrounding
area failed to reveal accused's presence (R7,9-10,14,16,17-18)., No
permission was given to him to leave the post (R8-9,16,21). He was
returned to his organization about 1 November (R7,16).

4. After his rights were explained to him, accused elected
to remain silent., No evidence was introduced for the defense (R25).

5. Article of War 86 provides punishment for any sentinel
who is found drunk or sleeping upon his post, or who leaves his post
before he 18 regularly relieved. The Specification charges that ac-
cused, :

"being on guard and posted as a semiinel * * %
did leave his post before he was regniarly
relieved" (Underscoring supplied).

That accused and the two other soldiers were initially on guard and
posted as members of an outpost on 27 August 1944 at the place alleged
is esteblished by the clear testimony of the sergeant of the guard of
their company. The evidence, furthermore, shows without contradiction
that sometime before 2100 hours on the evening in question, 28 August,
accused, as well as the other two guards, left the post and its vicinity
before being properly relieved. The record affords no clue, however,

as to whether accused at the time of his departure was actively on watch,
leaving the other two in reserve, so to speak, in accordance with the
usugl procedure, or was himself in reserve, subject te being summoned by
the !sentinel who was then actively on watch, The Board of Review carmot
assume, in the absence of evidence to that effect, that accused was the
guard actively on watch at the time of his departure, rather than in the
reserve position, The vital question, therefore, arises whether the
evidence warranted the court in finding that at the time accused left
the area he was posted as a sentinel, within the meaning of the article.

The noun "sentinel", derived from the Latin verb meaning
"to perceive by the senses", is defined as

"One who watches.or guaras; specif., Mil., &
soldier set to guard an ermy, camp, or the likse,
from surprise, to observe and give notice of
danger" (Underscoring supplied). (Webster's New
International Dictionery, 2nd Ed., unabridged,
Ps2280).
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Winthrop comments as follows:

"The purpose of this provision /now AW 8§7,
(which may be traced to Art, 32 of the Code

of James II, as derived from Art. 50 of Gustavus
Adolphus) is to secure on the part of sentinels
that alert watchfulness and steadfastness which
are the very essence of their service. These
qualities * * * are, in time of war, absolutely
essential to insure a camp or post against the
danger of surprise and capture by a hostile
force® (Winthrop's Militery Law and Precedents -
Reprint, p.616). (First underscoring supplied).

The modern military definition of "sentinel" is as follows:

"gentinel. Seesentry.

sentry, soldier assigned to duty as a member of
a guard, to keep watch, maintain order, protect
persons or places against surprise, or warn of
enemy attack; sentinel® (TM 20-205, WD, 18 Jan,
1944, Dictionary of United States Army Terms,
p.248).(Underscoring supplied).

The phraseology of Article of War 86 confirms the conclusion, which

is manifest from the foregoing definitions, that a sentinel is a
soldier of the guard who is actively on watch for danger and thus in

a position to give immedliate notice thereof., A sentlnel may be

punished under the article for any one of three types of misconduct:

(2) being found drunk on his post, (b) being found sleeping on his
post, or (¢) leaving his post before he is regularly relieved. Offi-
cial permission to a soldier on gusrd duty to sleep is inconsistent
with his status as a gentinel, One of his paramount duties is to re-
main awake. The essence of his status is alertness., The general

orders applicable to all sentinels, and required to be committed to
memory by all soldiers who are to perform duty as such, impose various
active duties which require extreme alertness and watchfulness for their
performance (FM 26-5, WD, 2 Jan. 1940, Interior Guard Duty, ch.2, sec.IV,
par.26, pp.1l4-15),

It is apparent from the foregoing that unless and until ac-
cused was on his tour of active watch and not in the reserve position
described above, he was not posted as a sentinel. The record does not
indicate that he was posted as a sentinel when the sergeant of the guard
posted him and the other two soldiers at the outpost. The determination
of who would assume the active, watchful duties of sentinel at first and
in turn thereafter and of the duration of the respective tours of active
watch duty was specifically left to the three. The duty which character-
ized accused's status whik in reserve was to be awallable if needed to
asgist the sentinel; this was not the duty of a sentinel., Until accused's
turn to watch came, he was not posted as a sentinel within the meaning of

Article of War 86 and hence there was a failure of proof as to so much
the Specification as alleged that he was posted as a sentinel. To {;éa nt
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that the conclusions of the Board of Review herein expressed con-
flict with CM NATO 1757 (1944), Bull, JAG, April 1944, Vol,III, No,
4, Bec.Al4t, pp.146-147, the Board respectfully elects not to follow
that aunthority., Had the evidence shown that the three guards were
simultanecusly posted as sentinels on the same post, each being under
the continmuous duty of remaining alert and on watch, it would support
a conviction of accused under Article of War 86, As indicated, how-
ever, the evidence herein presents an entirely different picture.

It dees not follow from the foregoing that accused is guilt-
less. It was clearly established that "being on guard® and posted as
a member of an outpost, he did "leave his post before he was regularly
relieved”, Such conduct on his part manifestly constituted a viocla-
tion of Article of War 96 as a serious military offense - a disorder
and neglect to the prejudice of good order and military discipline.
The offense committed by accused should have been so charged in the
first instance. The inclusion in the Specification of the words "and
posted a8 a sentinel" was not warranted by the evidence, but the find-
ings of gullty of the Specification were proved as to every otler alleg-
ation thereof, ~When another offensa is necessarily included in the
phraseology of a specification under a.certain article of war, the
record of trial may properly be held legally sufficient to support.so
much _of the findings of guilty as involves guilt of the other ¢ffense
(cM ETO 2212, Coldiron, and authorities therein cited). The fact that
the draughtsman of the Charge and Specification was of the opinion
that the offense committed constituted a violation of Article of War
86 and so pleaded and designated it does not preclude a holding that
the record proves accused guilty of an offense in violation of another
article of war (CM ETO 2005, Wilkins and Williams, and authorities
therein cited). It 1s elementary that the designation of a wrong
article of war is not ordinarily material provided the offense alleged
end proved is one denounced by the Articles of War and of which courts-
mart%al have jurisdiction (MCM, 1928, par.28, p.1l8; CM ETO 1057, Red-
mond

Hed the Specification included the words "before the enemy™
1t would have charged a clear violation of Article of War 75, and such
charge would have been supported by the evidence. Had the proof shown
that accused was actively on watch at the time of his departure, a clear
violation of Article of War 86 would have been established. Of the
gravity of accused's offense there can be no doubt. The offense of
leaving post or outpost by a guard, not posted as a sentinel, before
being properly relieved, is not incluéed in the Table of Maximum Pun-
ishments set forth in the Manual for Courts-Martial, *he most closely
related offense included therein is absence without leave from guard,
in violation of Article of War 6l. However, the limitations upon pun-
ishments for absence without leave from (among other places) guard in
violation of that article are not now operative (Executive Order 9267,
Nov. 9, 1942 (Sec.I, Bull.57, WD,; Nov. 19, 1942) MCM, 1928, par.1O4c,
p.97, note). The only limitation on the maximum permissible punishment

5259
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is that the death penalty may not be imposed inasmuch as the of-
fense involves a violation of the 96th Article of War (AW &3; CM
ETO 1920, Horton). The Board of Review is therefore of the
opinion that the record of trial is legally sufficient to support
the sentence.

6. The record shows (R1) that the trial took place at 1311
hours on the day after the charges were served on accused. Defense
counsel stated in open court that accused had sufficient time in
which to prepare his defense in the case (R4). There is thus no
indication of prejudice to any of accused's substantial rights and
the irregularity may be regarded as harmless (CM ETO 5004, Scheck,
and avthorities therein cited).

7. The charge sheet shows that accused is 20 years eight monthe
of age and was inducted at Fort Leavenworth, Kansas, 12 March 1943,
to serve for the duration of the war plus six months, He had no
prior service,

8. The court was legally constituted and had jurisdiction of
the person and offense. Except &8 herein noted, no errors injurious-
ly affecting the substantial rights of accused were committed during
the trial,  The Board of Review 1s of the opinion that the record
of trial is legally sufficient to support so .much of the findings
of guilty as involves findings that accused, being on guard at the
time and place alleged, did leave his post before he was regularly
relieved, in violation of Article of War 96, and legally sufficient
to support the sentence.

9. The designation of the Eastern Branch, United Stated Disci-
plinary Barracks, Greenhaven, New York, as the place of confinement,
is proper (AW 42; Cir,210, WD, 14 Sept. 1943, sec.VI, as amended).

U
§Ay
M—/Mu Judge Advocate

Judge Advocate

&M_Mﬂ&_ﬁf. Judge Advocate
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1st Ind.

War Department, Branch Office of The Jud§?7AﬂE???t General with
the European Theater of Operations. 9 TO0: Com-
manding General, 79th Infantry Division, APO 79, U. S. Army,

1. In the case of Private JOHN DUNCAN (37515503), Headquarters
Company, 3rd Battalion, 313th Infantry, attention is invi%ed to the
foregoing holding by the Board of Review that the record of trial is
legally sufficient ta support so much of the findings of guilty as
involves findings that accused, being on guard at the time and place
elleged; did leave his post before he was regularly relieved, in
violation of Article of War 96, and legally sufficient to support
the sentence, which holding is hereby approved. Under the provisions
of Article of War 50%, you now have authority to order execution of
the sentence.

2. Attention is invited to the fact that the Selne Disciplin-
.ary Training Center, Paris, France, designated in your action as the
place of confinement for this accused pending his transfer to the
Diseiplinary Barracks, is no longer authorized, The designation
should be changed to the Loire Diseiplinary Training- Center, Le Mans,
France (1ltr., Hq. European Theater of Operations, AG 252 Op TPM, 19
Dec.1944, par.3). This mey be done in the published court-martial
order.

3. The difficulty with this case is that the charge as drawn
‘and referred for trial was not supported by the evidence. A case of
migbehavior before the enemy by willfully abaendoning his outpost was
clearly-indicated. Desertion also.was a proper charge as accused was
abgsent from August 28 until he was apprehended on September 22, For-
tunately the sentence can be sustained.

4o mnuen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is ClMf ETO

5255, .For convenience of reference please place that number in brackets

at the end of the order: (CM ETO_5255).

Brigadier General, United States Army,
Assistant Judge Advocate General.

CONFIDENTIAL
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Branch Office of The Judge Advocate General -(281)
with the
European Theater of Operations
APO 887

BOARD OF EEVIEW NO. % 6 JAN 1945
CM ETO 5261

UNITED STATES 30TH INFANTRY DIVISION

Ve Trial by GCM, convened at Kerkrade, Holland,
1 November 1944. Sentences Dishonorable
discharge, total forfeitures and confinement
at hard labor for life. Eastern Branch,
United States Disciplinary Barracks, Green-
haven, New York,

Private HERBERT J, THORNTON,
(12008492), Company K,
120th Infantry.

Nt s N sl N s S gt

HOLDING by BOARD OF REVIZW No, 2
VAN BENSCHOTEN, HILL -and SIEEPER, Judge Advocates

1. The record of trial of the soldier named above has been examined
by the Board of Review,

2. Accused was found guilty of attempted rape. The only matter requir-
ing consideration is the legality of that portion of the sentence which
imposes confinement at hard labor for life. The maximum penalty for attempted
rape is the maximum for the most closely related offense listed in the Table
of maximum punishments, viz., assault with intent to commit rape (MCM, 1928,
par.104c, p.99; CM ETO 3947, Whitehead et al; CM 229156, Bradford). The
maximum period of confinement auwlaorized for assault with intent to commit
rape is 20 years. Accordingly, so much of the sentence as provides for
confinement in excess of 20 years is illegal.,

3. The Board of Review is of the opinion that the record of trial is
legally sufficient to support the finding of guilty and so much of the
sentence as involves dishonorable discharge, total forfeitures, and confine-
ment at hard labor for 20 years.

) (. v‘;’M Judge Advocate

Judge Advocate

Judge Advocate

0261

i) E"F"ﬁ‘ 1 f
EJ».EQ LLJ i



GONFIDENTIAL

(282) 1st Ind.

War Department, Branch Office of The Judge Advocate General with the

European Theater of Operations, (%JJ%N]945 TO: Commani-
ing General, 30th Infantry Division, APO 30, U.' S. Army.

1. In the case of Private HECRBERT J. THORNTON (12008492), Company K,
120th Infantry, attention is invited to the foregoing holding by the Board
of Review that the record of trial is legally sufficient to support the
finding of guilty and so much of the sentence as imposes dishonorable dis-
charge, total forfeitures and confinement at hard labor for 20 years,
which holding is hereby approveds Under the provisions of Article of War
50%, you now have authority to order execution of the sentence.

2. I particularly invite your attention to the fact that the period
of confinement in the approved sentence is excessive. The maximum period
of confinement for attempted rape is 20 years (MCM, 1928, par.lO04c, p«99;
C ETO 3947, Whitehead et alj; CM 229156, Bradford). Accordingly, by
supplementary action, which should be forwarded to this office for attach-
ment to the record, you should reduce the period of confinement to 20
years, which reduction will be recited in the general court-martial order.

3. The appropriate charge against Thornton was assault with intent
to commit rape on conviction of which he could have been confined in a
penitentiary.

4. When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 5261. For con-
venience of reference please place that number in brackets at the end of

the order: (CM ZTO 5261).
"
« Ce

McNEIL
Brigadier General, United States Arny
Assistant Judge Advocate General

5261
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Branch Office of The Judge Advocate General

with the
Buropean Theater of Operations
APO 887

BOARD OF REVIET NO. 2 6 JAN1945
CH ETO 5287

UNITED STATES 9th INFANTRY DIVISION

Ve Trial by GCL, convened at Camp
d'Elsenborn, Belgium, 29 November
1944+ Sentence: Dishonorable
discharge, total forfeitures, and
confinement at hard labor for life,
United States Penitentiary, Lewisburg,
Pennsylvania.

Private FRANK B. PE.BERTON
(35219682) » Company B,
39th Infantry.

HOIDING by BOARD OF REVIEW NO. 2
VA BINSCHOTEN, HILL and SLEEPER, Judge Advocates

)

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2, Accused was tried upon the following Charge and Specification:
CHARGE: Violation of‘the'58th Article of War.

Specification: In that Private Frank B, Pemberton,
Company "B", 39th Infantry, did, near Lammersdorf,
Germany, .on or about 14 September 1944, desert the
military service of the United States by absenting
‘himself without proper leave from his organization
located near Lammersdorf, Germany, with intent to
avoid hazardous duty, to wit: "Action against the
enemy", and did remain absent in desertion until
he was apprehended, on or about 11 November 1944,
at Verviers, Belgium,

He pléaded not guilty and all the members of the court concurring was
found guilty of the Charge and its Specification. Evidence was intro-

1 5287
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duced of one mrevious conviction by speéial court martial for ab-
sence on 18 November 1943 at time of shipment to pert of embarka=-
tion for overseas duty, in violation of Article of War 96. All

of the members of the court present when the vote was taken
concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due,
and to be confined at hard labor at such place ds the reviewing
authority may direct, for the term of his natural life. The re-
viewing wuthority approved the sentence, designated the United Stetes
Penitentiary, Lewisburg, Pernsylvania, as the place of confinement,
and forvarded the record of trial for action pursuant to Article of
T.ar 5020

3. The evidence introduced by the nrosecution completely
supports the findings »f -uilty by the court. on 14 September 1944,
accused's company wes attacking Cermen pillboxes near Lammersdorf,
Germany. About 1530 hours on that day accused was seen by his first
sergeant going down a firebreak in the rear area, Accused, questioned
as to where he was going, said that he was lost. He was returned to
the vicinity of his platoon,but later was again seen going to the rear.
That was the last accused vwas seen by his organization until after lLis
apprehension at Verviers, Delgium, on 11 kiovember 1944. This absence
was unauthorized (R5-10).

L. accused, advised of his rights as a witness, made an unsworn
statenent, as follows:

", e were waiting for the attack on these Zerman
pillboxes and the shells were dropping back

in there until I couldn't stend it in there

ary longer. I never could fire a rifle wvhen
the shells were falling around me. I was always
scared and nervous and excited and the artillery
would make me that way much more so. And that's
what happened to me that day" (310).

5. The conduct thus proved by the prosecution and admitted by :
accused constituted a violation of Article of ar 58, as charged ~
(Cl 270 3473, Ayllon; Clf ETO 2380, Silberschmidt).

6. Accused is 24 years old. He was inducted at Columbus, Chio,
12 fay 1943, to serve for the duration of the war plus six months. He
had no prior service.

7. The court was legally constituted and had jurisdiction of the
person and offense . Ko errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence.,

-2 2287
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8. The offense of desertion, in violation of Article of
War 58, is punishable as a court-martial may direct including death
if committed in time of war. The designation of the United States
Penitentiary, Lewisburg, Pennsylvania, is authorized (AW 42, Cir.
229, WD, 8 June 1944, sec.II, pars.lb(4), 3b).

Judge Advocate

Judge Advocate

ge Advaate
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(286) 1st Ind.

War Department, Branch Office of The Judge Advocate ;eneral,with
the European Theater of Operations, g JAN ]9 T0: Command=~
ing General, 9th Infantry Division, APO UuSe Army.

1. In the case of Private FRANK B. PEMBERTON (35219682),
Company 3B, 39th Infantry, attention is invited to the foregoing
holding bj the Roard of “eview that the record of trial is lezally
sufficient to support the findings of guilty and the sentence, which
holding is hereby a-proved. Under the provisions of Article of Var
505, you now have authority to order execution of the seatence.

2. hen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record of trial in this office
is QM ZTC 5287. Tor convenience of reference, please place that,
nuzber in brackets at the end of the order: (Ci ETO 5287).

4 /%('(7

Z+ C. McHEIL,
Brigadier Ceneral, United Stutes Armyr,
Assistant Judge Advocate General.

VURLUEI AL
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Branch Office of The Judge Advocate General (287)
‘ with,the
Buropean Theater of Operations
APO 887

BOARD CF REVIEW NO. 2 6 JAN 1945
CH ETO 5291

UNITED STATES 3D INFANTRY DIVISION

)
)
v. ) Trial by GCM, convened at Luxeuil

) Les Bains, France, 19 October 1944.
Private ALEXANDER PIANTEDCSI ) Sentence: Dishonorable discharge,
(31232345), Company F, ) total forfeitures and confinement
30th Infantry ) at hard labor for life. United

) States Penitentiary, Lewisburg,

) Pennsylvania.

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. Accused was tried upon the following Charge and specifications:
CHARGE: Violation of the 58th Article of War.

Specification 1: In that Private Alexander (NII)
Piantedosi, Company "F", 30th Infantry, did,
at or near Baison, France, on or sbout 26 August
1944, desert the service of the United States by
absenting himself without proper leave from his
organization, with intent to avoid hazardous
duty, to wit: Combat with the enemy, and did
remain absent in desertion until he surrendered
himself at or near Besancon, France, on or
about 1500, 10 September 1944.

Specification 2:¢ In that * % * did, at or near
Besancon, France, on or about 11 September 1944,
desert the service of the United States by ab-
senting himself without proper leave from his
organization, with intent to avoid hazardous
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duty, to wit: Combat with the enemy, and did -
. remain absent in desertion until he was appre--
- hended at or near Caserta, Italy, on or about
20 September 1944. -

He pleaded not gullty and was found guilty of Specification 1; guilty of-
Specification 2, except the words "was apprehended", substituting therefor
the words "surrendered himself™, of the excepted words not.guilty, and of
the substituted words, guilty; and guilty of the Charge. _Evidence was
introduced of one previous conviction by summary court for absence without
leave for about 13 days, in violation of Article of War 61. Three-fourths
of the members of the court present when the vote was taken concurring, he
was sentenced to be dishonorably discharged the service, to forfeit all .
pay and allowances due or to become due, and to be confined at hard labor,
at such place as the reviewing authority may direct, for the term of his
natural life. The reviewing authority approved the sentence, designated
the United States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement, and forwarded the record of trial for action pursuant to
Article of War 50%. ’ - '

3. Evidence introduced by the prosecution supports the findings
of the court. On 26 August 1944, Company F, 30th Infantry, accused's
organization, was going into an attack, during the course of which enemy
artillery opened up and the whole company dispersed (R7,8). Later, '
accused went to hls platoon sergeant and asked leave to go domn to a
place, half a mile distant, where the platoon had been at the time of
the artillery shelling, to recover his ammunition which he had.left there
(R8,9). ' This request was granted, and accused was told to return to the
platoon. Accused did not return to his organization that night, and was
absent without permission (R9) until 11 September when his company supply
sergeant received accused from another outfit with instructions to return
accused to his company. Accused was being so returned in a vehicle in a
convoy when enemy shelling stopped the convoy. The supply sergeant left
accused for gbout ten minutes and when he returned accused was gone. '
This latter incident occurred near Besancon, France (R11,12). Accused -
returned to military control at Caserta, Italy, on 20 September 1944
(R15,16). " Accused voluntarily made and signed a statement to an inves-
tigating officer which was transcribed (R12,13), as follows:

"I came to the U,S. in 1937. I studied the
English language very hard wanting to become a
citizen. When war was declared, I wanted to
get in the Air Corps and went to Boston Univer-.
sity, but I could not make the Air Corps because
I was called up before I could finish. I was
put in the Infantry which I did not want and was
disgusted all the time. I was put in the 88th
Division which was-on maneguvers. I never did

-2 - : .
| 5291
CONFIDENTIAL |



GONFIDENTIAL

(289
soldier for them and got out of the hikes and )
they had me digging pits, and latrines for the
3 months. In Africa I acquired my Citizenship
Papers and was transferred to the 3rd Division.

We got to Italy. I couldn't take the shell
fire at any time, I just couldn't stay up there.
Even at Anzio, I took off when shells came in.

When we got to France, I was a ammmnition car-
rier for the mortars. Near Neon France a small
town, shells came in and I had to run away.
After it was over, I came back up and the Sgt.
told me to get out and get back my ammunition
which I had dropped when I ran. I went back,
coming back, they shelled the ridge and I
couldn't get back.

I stayed down at a bridge. I intended to stay
there that night. A Frenchman called me into
his house. I stayed there. A Captain from
the 30th Inf, found me there and brought me
into a town, and told me to to get into another
jeep. In the morning the driver told me to go
to Service Company. I got on the wrong road,
No G.I.'8s were back at the town which I left,
when I returned. Then I took off.

After several days, I finally found Service Com-
pany. I was sent to the Motor Pool. I got on
a jeep at the motor pool and.started up to the
company which I thought was in reserve. While
going up the convoy was stopped. I got off

the Jeep. I knew we were going up to the front
then. I didn't want to go up there so I took
off. - I went to Italy but I do not care to say
.how I got to Ita.ly. From Italy they sent back
here" ? ,15).

4. Accused, advised of his rights as a witness, elected to remain
silent and called no witnesses.

5. The evidence thus introduced supported the findings of guilty
by the court of Specifications 1 and 2, and showed accused guilty of the
Charge, in violation of Article of War 58 (CM ETO 5287, Pemberton).

6. The charge sheet shows that accused is 22 years of age and that
he was inducted 12 November 1942 to serve for the duration of the war
‘Plus six months, without having had prior service.
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7. The court was legally constituted and had jurisdiction of the
person and offenses, No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of gullty and the sentence.

8. The offense of desertion, in violation of Article of War 58,
1s punishable as a court-martial may direct, including death if committed
in time of war. The designation of the United States Penitentiary,
Lewisburg, Pemnnsylvania, is authorized (AW 42, Cir.229, WD, 8 Jun 1944,
sec.II, pars.1b(4), 3b).

r~
u IR a »\o\j/c/»éwé LM Judge Advocate

Judge Advocate

i Judge Advocate
4
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1st Ind.

Wer Department, Branch Office of The Judge Advocate General with the

European Theater of Operations. 6 JAN 1945 TO: Commanding
General, 34 Infantry Divislion, APO 3, U, S, Army.

1. In the case of Private ALEXANDER PIANTEDOSI (31232345), Com~
pany F, 30th Infantry, attention is invited to the foregoing holding by
the Board of Review that the record of trial is legally sufficlent to
support the findings of guilty and the sentence, which holding is hereby
approved. Under the provisions of Article of War 50%, you now have
authority to order execution of the sentence.

2. TVhen coplea of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CH ETO 5291. For con- .
venience of reference, please place that number in brackets at the end

of the order: (CM ETO 5291). .
/ /E. c. Mc;%

Brigadier General, United States Army,
Assistant Judge Advocate General.
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- Branch Office of The Judge Advocate General (293)

with the :
Buropean Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 17 FEB 1945

CH ETO 5292

UNITED STATES 35TH INFANTRY DIVISION.

3
v. ) Trial by GCM, convened at Oriocourt,
) TFrance, 5 December 1944. Sentences;
Private LEE J. WOOD (37533661), )
Company I, 137th Infantry. g
)

Dishonorable discharge, total for-
feitures and confinement at hard
lebor for life, United States
Penitentiary, Lewisburg, Pennsylvania.

HOLDING by BCARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldler named above
bhas been examined by the Board of Review.

2. Accused was trled upon the following Charge and Specifications:
CHARGE: Violation of the 58th Article of War.

Specification: In that Private Lee J Wood, Company
uIn, 137th Infentry, did, in the vicinity of
Alincourt, France, on or about 8 October 1944,
desert the service of the United States by ab-
senting himself without proper leave from his

- organization with intent to avoid hazardous
duty, to wit: combat with the enemy, and did
remain absent in desertion until he returned
to his organization on or about 11 Qctober
1944. :

He pleaded not guilty and, all of the members of the court present at
the time the vote was taken concurring, was found guilty of the Charge

5292
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and Specification. No evidence of previous convictlons was intro-
duced. All of the members of the court present at the time the -
vote was teken concurring, he was sentenced to be dishonorably dis-
charged the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for the term of his natural 1life.
The reviewing authority approved the sentence, designated the United
States Penitentiary, Lewlsburg, Pennsylvania, as the place of con=-
finement, and forwarded the record of trial for &ction pursuant to
Article of War 50%,

3. The evidence shows without contradiction that on 8 October

1944 Compadies K and L, 137th Infantry, were éngaged in an attack
upon an enemy detachment which was located in Fossieux, France.
Company I simultaneously attacked Fossieux Ridge. The enemy directed
small arms and artillery fire upon the attacking force (R8,12). Ac-
cused was a rifleman in the second platoon of Company I (R8 11). It
commenced the advance at 0600 hours on said date and accused accom-
panied 1t into the attack. About 0830 hours, without authority (R9,
12), he ran away from the fight. His platoon sergeant gaw him as he
left the field of battle and ordered him to return to his platoon,
He ignored the order (R9,10). On 11 October accused voluntarily re-
turned to his command (R12; Pros.Ex.A).

4. In an unsworn statement made through his counsel, accused
admitted he left the engagement as stated above, and went to a town
in the rear where he apent the night with other members of his com=-
pany who were there. The next day he and the other delinquent soldiers
were collected by the first sergeant of the company, who brought them
back to it. Accused asserted that he ran away because he wes "not -
able to stand the sound of heavy guns going off in his vicinity"(R6).

5. A mere recital of the facts is all that is required to prove
that accused with full knowledge that his platoon was engaged in
hazardous duty, viz., a direct assault upon an enemy position, with-
out permission or leave, deliberately ran from the field of battle.
The inference is clear beyond all doubt that his conduct was motivated
by the desire to escape from the perils and hazard confronting him.
Such conduct constltutes absence without leave to avoid hazardous
duty (CM ETO 4570, Hawkinsg, and authorities therein cited).

6. The charge sheet shows that accused is 19 years of age. He
was inducted 12 July 1943. No prior service is shown.

7. The court was legally constituted and had jurisdiction of
the person and offense. No errors injurlously affecting the substan-
tial rights of accused were committed during the trial. The Board of
Review i1s of the opinion that the record of trial is legally sufficient
to support the findings of gullty and the sentence.

15292
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8. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58). Penitentiary
confinement 1s authorized for desertion in time of war (AW 42). The
designation of the United States Penitentiary, Lewisburg, Pennsylvania,
is proper (Cir.229, WD, 8 June 1944, sec.II, pars.lb(4), 3b, as

amended).,
/ (N

PRy /.‘... Judge Advocate
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(296)
1st Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 107 FEB ]945 TO: Commanding
General, 35th Infantry Division, APO 35, U, S. Army.

1. In the case of Private LEE J. WOOD (37533661), Company I,
137th Infantry, attention is invited to the foregoing holding of
the Board of Review that the record of trial is legally sufficient
to support the findings of guilty ahd the sentence, which holding
is hereby approved. Under the provisions of Article of War 50%,
you now have autharity to order execution of the sentence,

2. Accused 1s 19 years of age., He voluntarily returned after
three days. The charges were preferred as a violation of AW 75 but
were rewritten on recommsndation of the Staff Judge Advocate, under
AW 58, thus permitting confinement in a penitentiary. It is re-
commended that the place of confinement be changed to a disciplinsary
barracks as was done in the case of Nursement, who was absent over
two months and is 22 years of age. This may be done in the pnblished
court-martiel order. An accusation of forgery should not influence
the place of confinement of this young soldier.

3. When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is CM ETO
5292, TFor convenlence of reference please place that numbar in
brackets at the end of the order: (CM ETO 5292)

/L’CMc j

Brigadier General, United States Army
Assistant Judge Advocate General..
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Branch Office of The Judge Advocate General

with the
Buropean Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 20 DEC 1944
CM ETO 5293

UNITED STATES 35TH INFANTRY DIVISICH

3

Y. ) Trial by GCM, convened at Oriocourt,
_ France, 5 December 1944. Sentence:

Private First Class RALPH C.

KILIEN. (35648093), Company L, )

137th Infantry )

)

)

Dishonorable discharge, total for-
feitures and confinement at hard
labor for life. Eastern Zranch,
United States Disciplinary Barracks,
Greenhaven, New York.

HOLDING by BOARD OF REVIET NO. 1
RITER, SARGENT, and STEVAENS, Judge Advocates

1. The record of trial in the case of the coldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specifica-~
tion: :

CEARGE: Violation of the 58th Article of War.

Specification: In that Private First Class Ralph
C Killen, Company L, 137th Infantry, did, at
Jarville, France on or about 17 September 1944
desert the service of the United States by
absenting himself without proper leave from
his organization with intent to avoid hazard-
ous duty, to wit: combat with the eneny, and
did remain absent in desertion until he
returned to his organization on or about 6
November 1944.

He pleaded not guilty and, all the members of the court present

at the time the vote was taken concurring, was found guilty of
the Charge and Specification. #Zvldence was introduced of one

- 5293
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previous conviction by special court-martial for absence without
leave for five days in violation of the 6lst Article of War. All
members of the court present at the tiume the vote was taken con-
trring, he was sentenced to be dishonorably discharged the ser-
vice, to forfeit all pay and allowances due or to become due, and
to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life. The review-
ing authority approved the sentence, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the
place of coufinement, and forwarded the record of trial for action
. under Article of iar 503.

3. Prosecution's evidence shows that accused's company had
crossed the Moselle River and on 17 September 1944 was bivouacked
between the Moselle and Meurthe Rivers near the town of Monocourt
(Moncourt), Francé.n t was then engaged in reorganizing its squads
and platoons and was/under enemy fire. The enemy was six or eight
miles distant from it (R8-9,11). While the company was thus en—
gaged accused was on said date ordered on a reconnaissance patrol
with a Lieutenant Casey. During the course of its moveuents the
patrol encountered enemy artillery fire. Accused became separated
from Lieutenant Casey, and did not return with him to the company.
Accused admitted that he was absent without leave from his organi-
zation for about 54 days thereafter and that he went absent because
he "just couldn't take the shelling any more" (R9,10-11; Pros.Ex.B).
A1l of the foregoing facts are proved by substantial evidence in-
dependent of the morning report which will not be considered by
the Board of Review in passing upon the legal sufficiency of the
record of trial,

4o After his rights were explained to him, accused elected to
remain silent and no evidince in defense was presented (R12-13).

5+ The evidence in this case would beyond peradventure have
sustained a charge under the 75th Article of Var alleging that
accused shamefully abandoned his patrol and sought safety in the
rear (CM ETO 4783, Duff, and authorities therein cited; CM ET0 5179,
Hamlin). Accused's comn conduct was "of the typical pattern denounced
by the 75th Article of War. Had the charge been so laid it would
have been easily proved and complicated legal quecticns would have
thus been avoided.

6., There is therefore presented the probiem whether the
evidence also supports the charge as laid, viz "58-28 desertion.”
The elements of the offense have been stated thus:

"lhe gravamen of the offense with which
accused is charged is that he absented
hizself without. leave to avoid hazardous
duty * % % (Articles of War 28 and 58).

-5293
-0
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The burden was on the prosccution to prove
beyond reasonable doubt the four elements
ol the offense:

(a) that accused was absent without leave;
(b) that accused's unit 'was under orders
or anticipated orders invelving * ¥ #
(a) hazardous duty * ¥ %1 (WCL, 1921
Pal‘-1+09, po31+1+)3
(c) that notice of such order was actually
brought home to accused and that he
received due and timely notice of pro=-
bable results of unauthorized absence
of military personnel at that time; and
(d) thet at the time he absented himself from
his comrand he eantertained the specific
intent to avoid hazardous duty ¥ % %
(Cl IT0 2432, Durie; CM EI0 2473, Cantwell;
CM ETO 24%1, Newton)" (CM ETO 2396,
Pennington).

Accused's prolonged absence is aduitted by hime. There-
fore element (&) supra was fully proved. The determination of the
question whether the evidence proves the three remaining elements
(b), (c) and (d), supra, reqguires that it be viewed as a whole
rather than by piecemeal allocation of certain proof to a specific
element.

Company L had been engaged in active combat at St. Lo,
Mortain and at the crossing of the lioselle River (R10). Iwuedi~
ately prior to 17 September 1944 it Lad completed the crossing of tle
lMoselle aund was bivouacked between that river and the Meurthe River

(R8).

Accused for a considerable period of tiuie prior to his
dereliction had veen with his company; engaged in vigorous, continu-
ous comoat, including action at the places above stated. The
conipany had temporarily halted in order to reorganize., The inference
is definite and alwwost beyond denial that the halt was but & tempor-
ary one made for the purpose of preparing to go forward in further
combat. These are facts of which accused had knowledge. His
statement,

8T left because I just couldn't teke the

shelling any more, I do not telieve I

could go up and take it again" (Pros.Ex.B),

fully supports this conclusion. With this situation precvalling,

accused on 17 September accompanied Lieutenant Casey on the patrol

and in the ccurse thereof encountered enemy fire. This was the

critical point in his military career. He broke under the demand

for the exercise of additional moral and physical coursge. He ‘5293
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disregarded his obligations as a toldier and absented himself with-
out leave. Fromthis matrix of evidence the court was justified in
inferring that his departure was prompted not only by an urge-to
avoid the immediate perils of the patrol but also by the even great-
er desire to avoid further battle combat with his company, which

he knew was to follow in a few days. When he became seperated from
Lieutenant Casey, he was freed from the perils encountered on the
patrol. Had the avoidance only of this immediate hazard been the
motivating force behind his conduct it would naturally be expected
that he would return to his company. He did not do that. Instead
he continued avsent from his organization for 54 days. The length
of this absence emphasizes the conclusion that accused intended to
avoid further action with his company when it resumed its offensive.
The patrol hazard was but an acute experience which activated his
fear of further combat and his determination to avoid its perils and
hazards. Under this view of the evidence, which the court was fully
Justified in teking, the Board of Rleview believes that proof of
elements (b), (c) and (d) supra of the offense was accomplished by the
evidence and the record of trial is legally suffieient to support the
findings of guilty. As supporting this conclusion reference is made
toholdings in the following cuses in addition to those hereinbefore
cited: CM EIO 455, uigg; C.i ETC 564, Neville; CLl ETO 3641 Roth, and
authorities therein cited; Cil BIC 4138 Urban; Cif 70 4165, Fecica.

7. The charge sheet shows thct accused is 21 years of age and
that ke was inducted into the military service on 16 January 1943 to
serve for the duration of the war plus six wonths., ko prior service
is shovm.

N Co The court was legaily constituted and had juriscdiction of

the perscn end offense., lio errors injuriously affecting the substan-—
tial rights of accused were couitted during the trial, The Board of
Ceview is of thre opinion thut the record of trial is legally sufficient
t> support the Iindings of zuilty «nd the sentence.

9. The penalty for desertion committed in time of war is death
or such -ther pmishment as the court-moriial may cirect (A7 5€).
Confinement in the¢ Eastern Iranch, United Stutes Disciplinary Larracks,
Zreenhaven, Hew York, is cuthorized by article of iar 42 aend Circular
210, “Jar Department, 1, September 1943y s-ction VI, as amended.

Vid
/ /m»é. Judge advocete

Judgce Advocate

N
(%éﬂz Z @g : Q Judge Advocate -
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- 1st Ind,
War Depcriment, Branch Office 61‘ The Judge Advogz’ae General wit
the European Theater of Operations., 2 DEC 1 To: Comménd-

ing General, 35th Infantry Division, APO 35, U.S. Army,

. 1, In the case of Private First Class RALPH C. KILIEN .
(35648093), Company L, 137th Infantry, attention is invited to the
foregzoing. holding by the Board of Review that the record of triul
‘1s lezally sufficient to support the findings of guilty and the
sentence, which holding is hereby approved. Under the provisions
of irticle of War 503, you now have authority to order execution
of the sentence,. '

2. ‘hen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement. The file number of the record in this office is
CM ET0 5293. For convenience of reference please place that number
in brackets at the end of the order:s (CM ET0 5293).

5293
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Bramch Office of The Judge Advocate General
"~ with the

Zurepean Theater of Operatiens

‘ . APO 887

BOARD OF REVIEW N0, 1 91 FEB 145
G ETO 5304

UNITED STATES V CORPS

Trial by GCM, convened at Headquarters
V Cerps, Rear Echelon Command Post, in
the vicinity of Limbourg, Belgium, 6
December 194L. Sentence as to each
accused: Dishonorable discharge, total

Ve

Privates WILMER L. LAWSON
(33525883) and PAUL W.
WEITKAMP (20320378), both

s s N Nt Nl N Nt

of Troop 4, 38th Cavalry forfeitures and confinement at hard
Reconnaissance Squadron labor or life. United States Penitentiary,
(Mechanized) Lewisburg, Pennsylvania.

HOIDING by BOARD OF REVIEW NO, 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the seldiers named above
has been examined by the Board of Review, '

2. Accused were charged separately and tried together with
their consent upon the fellowing charges and specificatiens:

LAWSON
CHARGE: Vielation of the 58th Article of War.

Specification: In that Private Wilmer L. Lawson,
Troop A, 38th Cavalry Reconnaissance Squadron
(Mecz) did, in the vicinity of Winterscheid,
Germany, on or about 19 September 1944, desert
the service of the United States by quitting
and absenting himself without proper leave from
“his organizatiom and place of duty with intent
to avoid hazardous duty and shirk important
service, to wit: front line combat duty against _
the enemy, and did remain abseat in desertion
until he surrendered himself at Bastogne, 5 3 0 4
Belgium, on or about 25 November 194l4.

0O ieRstr i 1AL
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WEITKAMP
CHARGE: Violation of the 58th Article of War.

Specification: In that Private Paul W. Weitkamp,
Troop A, 38th Lavalry Reconnaissance Squadron
(Mecz) did, in the vicinity of Winterscheid,
Germany, on or sbout 19 September 1944, desert
the service of the United States by quitting
and absenting himself without proper leave from
his organization and place of duty with intent
to avoid hazardous duty and shirk important
service, to wit: front line combat duty against
the enemy, and did remain absent in desertion
until he surrendered himself at Bastogne,
Belgium, on or about 25 November 1944.

Each accused pleaded not guilty and, three~fourths of the members of
the court present at the time the votes were taken concurring, each was
found guilty of the Charge and Specification preferred against him,

No evidence of previous convictions of either accused was introduced.
Three-fourths of the members of the court present at the time the votes
were taken concurring, each accused was gsentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to
become due, and to be confimed at hard labor, at such place as the re-
viewing authority may direect, for the term of his natural 1ife, The
reviewing authority, as to each accused, approved the sentence, desig-
nated the United States Penltentiary, Lewlsburg, Pennsylvania, as the
place of confinement, and forwarded the record of trial for action pur—
suant to Article of War 50%.

3. The evidence in this case shows that prior to 18 September 1944
both accused, members of Troop 4, 38th Cavalry Recomnnaissance Squadron
(Mechanized), guarded a damaged armored car at Willerzie, Belgium. On
that date they were brought to the rear echelom of the troop in the
proximity of Schoenberg, Belgium (R8,9). Sergeant Joseph J. McGough,
of the aforesaid unit, had received instructions from the troop com-
mander to return them to their troop {R8,10) which was then in combat

. with the enemy at Winterscheid, Germany, on the Siegfried Line 12 miles
distant from Schoenberg (R8,16,18). The troop had preceded the advance
of the 4th Infantry Division across Belgium and to its first contact
with the Siegfried Line (R18). On the morning of 19 September McGough
ordered the two accused to report to an armored car then undergoing
repairs and informed them that as socon as repairs were completed he
(McGough) would take them to their troop, He also informed them that the
troop was at Winterscheid, Germany, on the Siegfried line. When the
time for departure arrived, both accused had disappeared and .could not

5304
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be found im the rear echelon area (R10). The accused had never
been forward to Winterscheid (R11).

In an extra-judieial voluntary statement (R25; Pros.
Ex.C) made on 27 November 1944, accused Lawson stated he left
his troop on 19 September because he was scared.

"That day we came into Willerzie I was with
.the guys and one of my best friends got killed
and it just sort of got my nerves®.

He admitted he had been in Belgium for over two months "going from
place to place™, He started to return om one occasion but changed
his mind. He came back because he thought of his wife and baby.
When asked if he would like to go back to his outfit and "try to
live the thing down" he replied, "I don't kmow sir, the front line
doesn't appeal to me", A similar statement (R25; Pros.Ex.D) was
secured from accused Weitkamp on the same date. He stated he left
his unit on 19 September because

"] just couldn't stand it back up in the fromt
line, % # 3 When we were in Willerzle, I was
driving an armored car and a boy got killed
in there, and it sort or scared me",

He stated he had been in Libermount, Belgium, for over two months
and during that period he lived in the house of a civilian, He
turned himself in because he thought of his wife and boy back home.
He made no reply to the question, "Do you want to go back te your
outfit and try to live this thing dowm?% .

4. After their rights were explained to them, each accused
elected to remain silent (R25-26).

5. Without contradiction the evidence shows that, when each
accused knew that immediate front~line duty against the enemy was
a certainty, each of them deliberately and willfully left his organi-
zation without permission and remained absent for over two months,
Each accused thereby avoided the hazards and perils of battle to which
his fellow soldiers were exposed. The facts of this case form the
classical pattern of the offense with which each accused was charged.
A1l of the elements thereof were substantially proved (CM ETO 2473,
Cantwell and authorities therein cited; CM ETO 4570, Hawkins and
authorities therein cited; Ci ETO 5293, Killen).

6. The charge sheet shows the following with respect to
the service of the respective accused:

Lawson is 21 years and two months of age. He was inducted v
15 February 1943 at Richmond, Virginia, to serve for the durationgog 04

T
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the war plus six months. He had no prior service,

Weltkamp is 25 years and sevea months of age. He
enlisted 18 January 1941 at York, Pennsylvania, to serve for
the duration of the war plus six months, He had prior service
from 21 June 1937 to 20 June 1940. Character rating - excellemt.

7. The court was legally constituted and had jurisdictien
of the persons and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial
is legally sufficient as to each accused to support the findings
of guilty and the sentence.

8. The penalty for desertion in time of war is death or such

other punishment as a court-martial may direct (AW 58), Confinement
in a penitentiary is authorized by Article of War 42. The designa-

tion of the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement is proper (Cir.229, WD, 8 June 1944,

sec,II, pars.,lb(4) and 3b).
) » j’?% % Judge Advocate

7

/
% al ol G%‘/W-“‘ﬂudge Advocate

éZM Z %{:}Z,Jmﬂge Advocate

5304



CONFIDENTIAL

1st Ind. (307)

War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. 21 FEB 1945 TO: Command-
ing General, V Corps, APO 305, U.S. Army.

1. In the case of Privates WILMER L. LAWSON (33525883) and
PAUL W. WEITKAMP (20320378; , both of Troop A, 38th Cavalry Reconnais-
sance Squadron (Mechanized), attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient as to each accused to support the findings of guilty
and the sentence, which holding is hereby approved. Under the pro-
visions of Article of War 503, you now have authority to order ex-
ecution of the sentences.

2. TWhen copies of the published orders are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement. The file number of the record in this office is
CM ETO 5304, For convenience of reference please place that number
in brackets at the end of the orders: (CM ETO 5304).

i) e o

E. C. MeNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,

DO ueliink

- l-
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Branch Office of The Judge Advocate General

~ with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 17 FEB 1945

CM ETO 5318

UNITED STATES 35TH INFANTRY DIVISION

Ve

(32800328), Company I,
137th Infantry.

(309)

Trial by GCM, convened at Oriocourt,
France, 6 December 1944. Sentence:
feltures and confinement at hard labor
for 1life. Fastern Branch, United

States Disciplinary Barracks, Green-

haven, New York.

HOLDING by BOARD OF REVIEW KO, 1
RITER, SHFRMAN.and STEVENS, Judge Advocates

)
)
)
Private CHARLES G. BENDER § Dishonorable discharge, total for-
)
)
)

. 1. The record of triaj in the case of the soldler named above

has been examined by the Board of Review,

tions:

CHARGE I: Violation of the 58th Article of War,

Specification: In that Private Charles G Bender,

Company "I", 137th Infantry did, in the

vicinity of Mononcourt, France on or about
15 September 1944, desert the service of the
United States by absenting himself without
proper leave from his organization with in-
tent to avoid hazerdous duty, to wit: combat
with the enemy, and did remain absent in de-
gertion until he returned to his organization

on or about 18 November.19Z4,

CONFIDENTIAL
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2, Accused was tried upon the following charges and specifica-

5318



(310)

CHARGE II: Violation of the 64th Article of War.

Specifications In that * * ¥ having received a.
lawful command from Captain Willlam E, Sinex,
his superior officer, to report to the Com-
pany Commander, Company "I, 137th Infantry,
did, at Gros-Tenquin, France on or sbout 23
November 1944, willfully disobey the same.

Ee pleaded not guilty and, all members of the court present at the
time the vote was taken concurring, was found guilty of both charges
and the specifications thereuwnder. Evidence was introduced of one
previous conviction by summary court for absence without leave for
six days in violation of Article of War 61, Three-fourths of the
members of the court present at the time the vote was taken concur-
ring, he was sentenced to be dishonorably discharged the service, to
forfelt all pay and allowances due or to become due and to be con=-
fined at hard labor, at such place as the reviewing authority may
direct, fcr the term of his natural life. The reviewing authority
epproved the sentence, designated the Eastern Branch, United States
Diseiplinary Barracks, Greenhaven, llew York, as the place of con-
finement, and forwarded the record of trisl for action pursuant to
Article of War 503.

3. Prosecution's evidence was as follows:

By extract copy of morning report of Company I, 137th In-
fantry, it was shown that accused was absent without leave from 15
September 1944 to 18 November 1944 (R7; Gov.Ex.A). Accused's volun-
tary statement given by him in the pre-trisl investigation (R11;
Gov.Ex.C) was introduced in evidence. In pertinent part it states:

T went AWOL from the Bn aid station around
the middle of September, 1944, Ve had crossed
the Moselle, and I had swum back across the
Moselle when I heerd of a withdrawal, A
medic gave me a blanket and sent me to the
ald station where I was two days. VWhen I
left there I hung around the rear for a
month and a half. I was with an engineer
outfic part of the time I was gone. I then
turned in to the ¥P's in Toul and was put
in 38th Replacement Pool., I went AWOL from
there and were caught by ¥P's near Bar le
Duc, T went Awol because I couldn't take
it anymore.

On 23 November, 194/ Capt Sinex at Service
Co. to0ld me to go to my Company. I refused,

uonEHTiA
GO‘\HJEJ__”!-L 5318
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I cannot stand it up there. I told him
why I couldn't go., I get pains in my

head from the artillery, and nothing to
medics have given me does it any gooc".

Captain William E, Sinex testified that he was commender of
the Service Company of the 1.7th Infantry on 23 November 1944. The-
compeny was then stationed in Abancourt, France. Accused had been in
the Service Company for a time prior to that date under guard. Captain
Sinex on sald date gave accused a direct, oral order "to report to
Company 'I' and to the Compeny Cormander of Company 'I' for duty im-
mediately"(R8). He then confirmed the oral order by an order in
writing which was served on .ccused, who aclmnowledged recéipt of the
same (1€; Gov.Ex.B). Accused refused to obey the order and did not
report to Lis compzny commander although transportation was availeble
to carry him to his compeny (£83,9).

4. Through his counsel accused made an unsworn statement., With
respect to the issues in the instant case the statement elaborated
the recitals of accused's voluntery statement (Gov.Ex.C).In addition
counsel asserted that accused had engaged in all of the campeigns on
the Furopeanr continent, After the battle of St. Lo he received four
days treatrment in the rear area for combat exhaustion. He rejoined
his unit and fought at lortain and was in the pursult of the enemy
acrcss France to the crossing of the lioselle Piver (R12).

5. Charge T and Srnecification:

The corpus delicti (absence without leave) was sufficlently
proved te nerm’t the use of accused's statement (CIf ETO 2185, Melson).
It is evident therefom that upon the crossing of the lioselle River,
accused's orgenization encount:red enemy opposition cf a severs nature
(See C¥ ETC %5293, Killen). Aiccused when faced with this emergency re-
crossed the river to the reer and retreated to the aild station from
which he went abseit without Teave. There is missing from the record
proof of the plerre of accuicd's dereliction, However, his statement
indicates that it occurred wheu his company crossed the loselle River
.2d hence the proof of geograprical locatlion of the offense was un-
recessary, Accused's own version of uis conduct was sufficient to
perrmit the court to Infer that his absence for one and a half months
(by »is own steterment) before he voluntarily surrendered to the military
police at Toul, Irance, was prompted by the desire to avoid the hazard-
ous corbat du*y in which his company was then engaged (C!t ETO 4570,
Havkins; CM E.O 4701, NMinnetto).

Crarze IT and Specification:

Accused's deliberate disobedience of Captain Sinex' order to

FONED | 2318
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report to his company commander was fully proved and it was admitted
by accused. His guilt was established beyond doubt (CM ETO 3988,
0'Berry and authorities therein cited).

6. The charge sheet shows that accused is 20 years of age. He
was inducted 10 February 1943. No prior service is shown.

7. The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review 1s of the opinion that the record 1s legally suffi-
clent to support the findings of guilty and the sentence.

8. The penalty for both desertion in time of war (AW 58) and
willful disobedience of the lawful command of a superior officer
(AW 64; CM, 1928, par.104c, p.98) is death or such other punishment
as the court-martial may direct, The designation of the Eastern
Branch, United States Disciplinaery Barracks, Greenhaven, New York,
as the place of confinement is authorized (Cir.210, ¥D, 14 Sept.
1943, sec.VI, as amended).

W ﬁ Judge Advocate

/
4"". AR ”.’ ‘J

f er~sieas  Judge Advocate

__%m/f m /AT p—
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1st Ind.

War Department, Branch 0ffice of The Judﬁ éﬁgmmate General with the
European Thester of Operations. TO: Commanding
General, 35th Infantry Division, APO 35, U. S. Army

1. In the case of Private CHARLES G. BENDER (32800328), Company
I, 137th Infantry, attention is invited to the foregoing holding by
the Board of Review that the record of trial is legally sufficient to
support the findings of guilty and the sentence, which holding is here-
by approved. Under the provisions of Article of War 504, you now have
authority to order execution of the sentence.

2. Vhen copies of the published order are forwarded to this
office, they should be accompenied by the foregoing holding and this
indorsement., The file number of the record in this office is CM ETO
5318, For convenience of reference, please place that number in
brackets at the ond of the order: (CM ETO 5318).

i

MeHEIL,
Brigadier General, United States Army,
Assistant -Judge Advocate General,.

CORFIDENTIAL 5918
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Branch Office of The Judge Advocate General (315)
with the
European Theater of Operations
APO 887
FEB
BOARD CF REVIEW NO, 1 16 ]945
CM ETO 5341
UNITED STATES% 35TH INFANTRY DIVISION
v. ) Trial by GCM, convened at Oriocourt,
) France, 6 December 1944. Sentence:
Private ELDRIDGE P, HICKS ) Dishonoraeble discharge, total for-
(34603199), Company D, ) feitures and confinement at hard
137th Infantry : labor for 20 years. Eastern Branch,

1.

United States Disciplinary Barracks,
Greenhaven, New York.

HOLDING by BOARD (F REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

The record of trial in the case of the soldier named sbove has

been examined by the Board of Review.

2.

Accused was tried on the following Charge and specifications:
CHARGE: Violation of the 58th Article of War.

Specification 1: In that Private Eldridge P. Hicks,
Company "D", 137th Infantry, did, at Orleans,
France, on or.about 17 August 1944, desert the
service of the United States by absenting him-
gelf without proper leave from his organization
with intent to avold hazardous duty, to wit:
combat with the enemy, and did remain absent
in desertion until about 18 August 19/4.

Specification 2: In that % % % did, In the vicinity
of Ferriers, France, on or about 1  September
1944, desert the service of the United States
by absenting himself without proper leave from
his organization-with intent to avoid hazardous
duty, to wit: combat with the enery, and did
remain gbsent in desertion until about 2 October 5 3 4 1
1924.
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He pleaded not guilty and, two-thirds of the members of the court present
at the time the vote was taken concurring, was found guilty of the Charge
and specifications thereunder. Evidence was introduced of one previous
conviction by summary court for absence without leave for one day in
violation of Article of War 61. Three-fourths of the members of the
court present at the time the vote was taken concurring, he was sentenced
to be dishonorably discharged the service, to forfeit all pay and allow-
ences due or to become due, and to be confined at hard labor, at such
place as the reviewing authority may direct, for the term of his natural
life. The reviewing authority approved only so much of the finding of
gullty of Specification 1 of the Charge as involved a finding of guilty
of absence without leave from 17 August 1944 to 18 August 1944, in viola-
tion of Article of War 61, approved the findings of guilty of Specifica-
tion 2 of the Charge and the Charge, approved the sentence but reduced
the period of confinement to 20 years, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the place
of confinement, and forwarded the record of trial for action pursuant

to Article of War 50%.

3. Specification 1: Accused's absence without leave from his
company from 17 August 1944 to 18 August 1944 was proved (R9; Govt.Ex.A).

Specification 2: The evidence shows that Company D, 137th
Infantry, on 1 September 1944 was in combat with the enemy in the
vicinity of Ferrlers, France. Its mission was to cepture that town.
The leading elements of the company were under small-arms fire and the
entire unit received artillery fire (R8). Accused, a member of the
company, left it without authority during the course of the advance (R9;
Govt.Ex.A). Accused, in a pre-trial statement, made during the course
of the Investigation of the case, asserted he obtained permission from
his platoon leader (who was missing in action (R9)) to go to the company
medical officers in the rear to receive medical treatment. He was sent
by them to the ald station where he received attention. He then
attempted to rejoin his company but he could not f£ind it. He went to
Iumeville and thence to Nancy end beyond. An officer directed him to
remain in Nancy untill his organization was found. Through the efforts
of the officer he was able to reach his division. He denied he intended
to be absent without leave but asserted he was lost. He further denied
he tried to avoid combat and expressed the désire to return to his com-
pany (R10,11; Govt.Ex.B).

Independent evidence estsblished the fact that while Company D
was in Ferriers the aid station was not more than 300 yards from the com-
pany command post (R17). Accused voluntarily returned to his company
on 2 October 1944 (R9; Govt.Ex.A).

-2 -
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
ArOo 887
BOARD OF REVIEW NO. 2 6 JAN 1945
CM ETO 5346
UNITED STATES g 104LTH INFANTRY DIVISION
v. Trial by GCM, convened at Brand,
Germany, 6 December 1944. Sentence:
Private FRANCIS L. HANNIGAN Dishonorable discharge, total forfeit-
(35614877), Company I, ures and confinement at hard labor
413th Infantry for 1ife. Eastern Branch, United
States Disciplinary Barracks, Greenhaven,
New York.

HOIDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specifica-
tion:

CHARGE: Violation of the 75th Artide of War.

Specification: In that Private Francis L. Hannigan,
Company "I", Four Hundred and Thirteenth Infan-
try, did, near Heilbloom, Holland, on or about
26 October 1944, misbehave himself before the
enemy by falling to advance with his organiza~-
tion, which had been ordered forward, and did
exhibit white paper in a manner indicating
surrender, and did, without authority, leave
his organization toward a rear area.

‘He pleaded not guilty and two-thirds of the members of the court
present at the time the vote was taken concurring, was found-guilty

5346
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of the Charge and Specification. Evidence was introduced of one
previous conviction by summary court for absence without leave

for two days in violation of Article of War 61. Three-fourths

of the members of the court present at the time the vote was taken
concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due, and
to be confined at hard labor, at such place as the reviewing authori-
ty may direct, for the term of his natural life, The reviewing
authority approved the sentengs, designated the Bastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place of
confinement, and forwarded the record of trial for action pursuant to
Article of War 503,

3. Theevidence for the prosecution showed that accused was a
member of the second platoon, Company I, 413th Infantry. The organiza-
tion came overseas in September 194, and went into combat in Holland
on 25 October 1944 (R6a, 64, 61). On the morning of 26 October 1944
the platoon was attacking across a level, open field towards a German
position located in a group of trees some 200 yards beyond (R6a,bm).
Snipers were firing on the platoon (B6h). "Everybody layed down for
a while and then the Platoon Leader gave us.the order to advance® (R6a).
The squad went forward with the exception of accused and a Private First
Class Contreras who, as Browning Automatic Rifleman, stayed back to
cover the squad. Sergeant Rostrom, Assistant d Leader, ordered
accused to advance but he "just layed there" (R6b,6c). Shortly there-
after the sergeant saw accused put a piece of white paper ‘on his bayonst
and wave it back and forth in the air for about 30 seconds (Rba,b6f,6g,
ém). Sergeant Rostrom ordered accused to remove the paper and he .
aid so (Egg » The sergeant then "gave him another order to advance and
then left him and went with my squad®, He next saw accused about
three days later "at Zundert® (Rb).

Private First Class Contreras, who had remained to the rear
to cover the squad as it advanced, testified that he saw accused
"raise that white flag"® and stated that he "told him to put it down
and he put it down" (R6b,6g). Contreras then told accused to go forward
and, upon his refusal to do so, pushed past him in the ditch where he
was lying and advanced (R6g). Of the squad, only accused remained
behind after Contreras went forward (Rh).

On the following day the company *got a little rest period”
during which First Lieutenant Arthur R. Decert, Company Executive
Officer, "went back" about two miles to secure water (R6],6k). He
there saw accused sitiing with & group of men near a "medical wagon®
(R6k,6u), He ordered him to remain in the area until his return
at which time "I would take him back with me to the front". When
lieutenant Decert returned, accused could not be found. Ee next
saw accused some two or three days later at "the Company C.P. in
Zundert® (R6r).

On cross-examination, Sergeant Rostrom testified that he hnsl 3 4 6
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observed accused on field problems and maneuvers in the United States
and that az a soldier he was "a little nervous® (R6c)., Contreras
testified that he had known accused for approximately four years

and that "he is nervous, all right® (R6h). Lieutenant Decert stated
on cross—examination that he would not classify accused as *"the .
excitable type®, Rather, it was Lieutenant Decert's opinion that he
was a "very good thinker under certain circumstances", When asked
under what circumstances accused was not a Mgood thinker” he stated,
"I've never seen that circumstance" (R6l).

The prosecution introduced a sworn statement voluntarily
made by the accused to the investigating officer in which he recited
that he was "scared" and fell behind his platoon. At this time he
discovered his gun would not fire but, at the urging of one of his
noncomuiesioned officers, he went on. As he did so he thought he
detected enemy fire close by so he "jumped into & ditch where some of
my platoon was at., We were pinned domn by snipers®. The platoon
then

tstarted to move but I was shaking and nervous
but did move and saw a mniper in a tree and
tried to fire with my gun but it would not
work so I hollered to Contreras and told him
to shoot at the sniper in tree. He shot and
said there was not any sniper there. He
moved to apother ditch and I crawled as far as
the end of ditch ® # #, T stgyed there for
cover altho rest of ny platoon went forward®,

He then tried to locate the command post of Company L and on "going back®
could not find it. He met a man from Company L and sat in a road with
him while he tried to take his gun apart to clean it, At dusk, he
encountered two Company I men "going forward®™ who asked him if he was
also "going forward", He replied he would stay with the soldier

from Company L "whose gun was shot out of his hand earlier in the day
so I could act as security for him if I could get my gun to work"®.

The followlng day, after various journeyings, he reached Third Battalion
Headquarters. He there saw Lieutenant Decert who told him to wait as
fhe was golng to do some fighting®. He then went to "the medics" and
explained "how nervous he was", He later went to an aid station where
he saw his Company Commander who ordered him to report to company
headquarters, Accused's statement closed with the following recital:

*In connection with my putting toilet paper
on the bayonet, after putting it up, I
did take it down. I did this because I
was excited. I did this before the tank
destroyers and other companies come up to
help us® (R6o).

N 5346
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5. PFor the defense, Private Paul E. Kramer, a member of
accused's company, testified that when accused became nervous
he *tightened up”. However, when asked whether he considered
accused to be & nervous type of individual® and vwhether accused
had in the past exhibited any tralts of nervousness, he replied
"Not too mmch, sir®, During training in the United States, accused
was capable of "do everything that the majority of his platoon
members did* (369.,2‘[5.

Major George M. Cowan, Division Psychiatrist, testified
that, he examined accused *in the latter part of October"” and based
upon & history elicited from accused, he found him to be suffering
from "psychoneurosis, moderately severe®, He testified that this
type & person is easily fatigued and more apt than the average person
to break when subjected to strain (R6g,68). It was the cpinion of
¥ajor Cowan that, on the day of examination, accused was capable of
"consclentious and voluntary actions® and "of discerning between right
and wrong" (R6t).

Accused, after having been advised of his rights as a
witness, elected to remain silent,

6. Upon being recalled, Lieutenant Decert testified that, on
27 October 1944, when he paw accused at the "medical wagon®, he
noticed nothing unusual in the behavior of the accused, Rather, he
was "acting the same that he has always acted" (R6u,év).

7. The evidence adduced shows clearly that accused refused
to advance with his squad while it was engaged with the ememy. It
is also uncontradicted that, in the midst of an attack, he affixed
white paper to his bayonet and waved it in the air in a manner
indicating surrender,. It was further shown that he retired to the
rear at a time when his unit was going forward and the court was
clearly warranted in inferring that in so doing accused acted withoui
authority. There can be no doubt that these actlons constituted
misbehavior before the enemy in violation of Article of War 75
(Winthrop's Military Law and Precedents, Reprint, 1920,pp.622-625).
The defense introduced evidence showing that accused was suffering from
#psychoneurosis, moderately severe®. However, this diagnosis was made
wholly upon the basis of & history given to the Division Psychiatrist
by the accused, The testimony of certazin members of accused's organiza-
tion indicated that in the past, accused had manifested certain nervous
traits, However, another member of his organization testified that
this mervousness was not especlally pronounced and that accused had
been capable of performing the same duties as those performed by the
majority of the members of his platoon. ILiesutenant Decert testified
that accused appeared normal upon the day following his derelictions.,
He further testified that accused was hot highly excitable and that
he had "never seen that circumstance® when accused was not a "good
thinker®, The unsworn statement of the accused, read as a whole,
does not indicate that he was suffering from more than the normal
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amount of fear in the face of enemy action. Whether or not accused
*was suffering under a gemuine or extreme illness or other disability
at the tims of the alleged misbehavior?, which would constitute a
defense (Winthrop's Military Law & Precedents, Reprint, 1920, p.624)
was essentially a question of fact for the cdurt. On the entire
evidence, it does not appear that the court abused its discretion in
resolving this question adversely to the accused (CM ETO 4095, Delrs).

8, The charge shest shows that accused is 26 years of age and
was inducted on 18 November 1942. No prior service is shown.

9. The court was legally constituted and had jJurisdiction of the
person and offense , No errors injuriously affecting the substantlal
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is lezally sufficient to
support the findings of guilty and the sentence.

10. The designation of the Eastern Branch, United States Discip~
linary Barracks, Greenhaven, New York, as the place of confinement
is proper (AW 42; Cir.210, WD, 1, Sept 1943, sec.VI, as amended).

,/’W‘ L
~ 50> Judge Advocate

Judge Advocate

Judge Advocate
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War Department, Branch Office of The Judge Advocate General with

the European Theater of Operations, ‘go 5&1945 T0: coma.nd-
ing General, 104th Infantry Division,

1. In the case of Private FRANCIS L. BANNIGAN (35614877),
Company I, 413th Infantry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence,
which' holding is hereby approved. Under the provisicns of Article
of War 50}, you now have authority to order execution of the
sentence,

2, Then coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is .CM
ETO 5346. For convenience of reference, please place that number in
brackets at the end of the order: (CM ETO 5346).

Ity

/ E. G. MeNEIL,
Brigadier General, United States Army,
Assistant Judge Advocats General.
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
AP0 887

BOARD OF REVIEW NO. 1 20 DEC 1944
CM ETO 5347

UNITED STATES NORMANDY BASE SECTION, COMMUNICATIONS
ZCONE, FURCPEAN THEATER OF OPERATIONS
. . . .
Trial by GCM, convened at Cherbourg,
Department of Manche, France,

25 November 1944. Sentence: Dis-
honorable discharge, total forfeitures
and confinement at hard labor for ten
years. Federal Reformatory,
Chillicothe, Ohio

Private WILLIAM T. CLAY
(32350459), Compeny C,
354th Engineer General
Service Regiment

Nt Nt Nss S Nl Nss? vt et st o

HOLDING by BOARD COF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. .. The record of trial in the case of the soldier named above has
been examined by the Board of Review and found legally sufficient to
support the sentence.

2. ©Confinement in a penitentiary is authorized for the offense of
agsault with Intent to do bodily harm with a dangerous weapon by Article
of War 42 and section 276, Federal Criminal Code (18 USCA 455). The
same article of war authorlzes penitentiary confinement upon conviction
of two or more acts or omissions, any one of which 1s punishable by con-
finement in a penitentiary. However, prisoners under 31 years of age
and under sentence of not more than ten years, will be confined in a
Federal correctionsl institution or reformatory. The place of con-
finement herein designated is therefore proper (Cir.229, WD, 8 Jun 1944,

sec.II, pars.la(1) and 3a).
yo
o

Judge Advocate

Judge Advocate

—7 ,
Q@g L. %%‘4; =’é‘ Judge Advocate 534 1
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: 1st Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. %10 DE& 4 - T0: Commanding
Officer, Normandy Base Section, Commnications rlg, pean Theater
of Operations, APO 562, U. S. Army.

. 1. In the case of Private WILLIAM T. CLAY (32350459), Company G,
254th Engineer General Service Regiment, attention is invited to the fore-
going holding by the Board of Review that the record of trial is legally
sufficient to support the sentence, which holding is hereby approved.

Under the provisions of Article of War 504, you now have authority to
order execution of the sentence.

2. When coples of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The £ile number of the record in this office is CM ETO 5347. For con-
venlence of reference, please place that number in brackets at the end

of the order: (CM ETO 5347). %
’ 4. ¢, MeEm,

Brigadier General, United States Army
Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General (327)
with the :
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 2 28 DEC 1944
CM ETO 5353

UNITED STATES THIRD UNITED STATES ARMY

Vo Trial by GCM, convened at Nancy,
France, 15 October 1944. Sentence:
Second Lieutenant WALTER S. To be dismissed the service.
CHAPLINSKI (0-1049763), Coast
Artillery Corps, Army Photo
Interpretation Detachment,

HOLDING by BOARD OF REVIEW NO. 2 |
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate Generael with the European Theater
of Operations.,

2, Accused was tried upon the following charges and specifica-
tions:

CHARGE I: Violation of the 64th Article of War.

Specification: In that Second Lieutenant Walter S,
Chaplinski, Army Photo Interpretation Detachment,
Third United States Army, having received a law-
ful command from Captain William R, Cempbell,
Infantry, his superior officer, to go to Chateau-
dun, France and Immediate vicinity, and not to go
to Paris, France, did at or near Paris, France,
on or about 6 September 1944, willfully disobey
the same,

5353
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(328) CHARGE II:. Violation of the 94th Article of War.
Specification; In that * * % did, at or near Paris,

France, on or about 6 September 1944, knowingly
and willfully apply to his own use and benefit
one command and reconnaissance vehicle of the
value of over $50,00, property of the United
States, furnished and intended for the military
service thereof,

He pleaded not guilty and was found guilty of all the charges and
specifications, except the words "to go to Chateaudun, France, and
immediate vicinity, end", in the Specification of Charge I, of which
excepted words he was found not guilty. No evidence of previous con-.
victions was introduced., He was sentenced to be dismissed the service.
The reviewing authority, the Commanding General, the Third United
States Army, approved the sentence and forwarded the record of trial
for action pursuant to Article of War 48, The confirming authority,
the Commanding General, European Theater of Operations, confirmed the
sentence, and withheld the order directing execution of the sentence
pursuant to Article of War 50%.

3. The prosecution showed that accused is a second lieutenant,
Coast Artillery Corps, Photo Interpretation Dsetachment, Third United
States Army. On 6 September 1944, this detachment was under the Third
Army Photo Center of which Captain William Robert Campbell, Infantry,
,was the commanding officer, and was located about three-quarters of a
mile from the city limits of Chateaudun (R6-8)., Right after lunch that
day, accused asked Captain Campbell if he could have a vehicle in which-
to go to a place ®"just close by", which on questioning accused specified
as Chateaudun (R7,9). The captain testified:

"I gave him permission to use the vehicle and I
said 'I don't want you to go to Paris'. He said
'but Captain, I can get my own gasoline! and I
sald that I didn't give a damn whose gas it was,
there was a gas shortage and that he would not
go to Paris and I asked him if he understood and
he replied 'yes'" (R7).

Accused took a command and reconnaissance car, "vahicle

number 20175680%, property of the United States, and left the dispatch
office, St. Dizler, France, at a little after 3:00 p.m. on 6 September
194/. He returned the car the next day "just after dinner", probably
about 1:00 p.m. (R16-23). Captain Campbell saw accused on the morning

of 7 September, after he returned from the trip, and asked him "if he
went to Paris®™, Accused "was rather vague sbout 1t * ¥ ¥ and said he
thought he was in a suburb of Paris" (R9,13,29). Master Sergeant Frank
C. Kirk, G-2, Air Section, Headquarters Third Army, drove the car in
question for accused on that trip. He testified that on 6 September 1944,
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he and accused went to Paris (R29,30). They went to Chateaudun

where they looked at German tanks and other equipment, then on to
Chartres, and from there to Versailles., It was getting rather late,
was dark, and they were running low on gas. Inquiry elicited the
information that the nearest place for gas "would be Paris™ and so
they drove on to Paris where they stayed at a hotel overnight (R29-31).
The car used by accused was worth more than $50. (R14).

4e The defense called as character witness two officers who
knew accused and who knew of his army service and his personal charac-
ter, These witnesses spoke in the highest terms of accused's sobriety
and conscientiousness in all his work (R35-=39). Accused's WD AGO
Form 6§-1 card showed his services for the period commencing and sub-
sequent-to February 1943 had been rated "Excellent" and "Very Satils-
factory® (R52).

After having been fully advised of his rights as a witness,
accused was sworn and testified in his own behelf. He said that he
wanted to go out and look over some enemy equipment since it was part
of his work at "photo interpretation® to be familiar with enemy tanks
and motorized equipment. Accordingly he asked the captain for a ver=-
bal pass and the use of a vehicle. According to accused, this inter-
view took only about one anda half minutes., He told his superior that
he had arranged with another officer to take hiscift until he got back.
He testified that he got this permission, and added "there was no talk
about going to Paris and there was no order" (R40,41). He recelved
permission about three o'clock. They took the car about 5:30. Asked
where he was going by the dispatcher, he replied that he "didn't know
definitely * * * just put down Chateaudun®, They then left and drove
down the road to the entrance of Chateaundun where there was a large
tank (German). They stopped there a few minutes and looked at it.
They then went on to Chateaudun and then on to Chartres where they
examined four or five trucks and some tanks. They went on through
Chartres., Accused continued:

"We were much closer to Versailles and Paris than
anywhere, and we were running out of gas and we
were trying to get gas all along the road but
everybody was short on gas, We stopped several
trucks and talked with the d rivers but they hed
no gas but they said we could get some in Paris
at some motor pool. They didn't stipulate which
motor pool., It had started drizzling and was
getting dark and we did go to Paris, Our first
concern was to find ourselves a room. We found
two rooms in a hotel, Ve had difficulty in find-
ing billets there. The billets were taken up by
the Army and we couldn't get billets and finally
got in a hotel, Hotel Castile, I believe it was,
and we got two rooms, I didn't go out except
when we went out to eat, I stayed there and it
had started raining, a fine drizzle had started

3393
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before we got to Versailles and it kept on
that night, We slept until about 11330 and
it kept on raining all day., We succeeded in
getting the gasoline at the MP Motor Pool and
at about 1:30 or 2:00, somewhere around that
time, we went on towards Versailles. We had
difficulty getting out of town and further
on we had a detour that took us, I don't re-
member the name of the town, but it took us
off the regulsr route. We came back to camp
between 11:00 and 11:30., It was raining
quite steadily all that time" (R41,42).

Accused reported that "Hothing whatsocever, sir" was said about
Paris by Captiin Campbell prior to his going on this trip (R43).

5. The evidence thus introduced is conflicting. But in the
testimony of Captain Campbell there is evidence that accused wag ex-
pressly ordered not to take the vehicle to Paris, That accused did
take -a United States vehicle to Parlis is admitted. It 1s not the
function of the Board of Review on appellate review under Article
of War 50% to weigh the evidence, Its duty is to ascertain if there
is substantial credible evidence in the record to support the find-
ings and the sentence(CM ETO 1953, Lewis). If the testimony of
Captain Campbell is to be believed, and it cannot be held incredible,
then the conduct of accused obviously involved a violation of Article
of War 6/ (Charge I, and its Specification) and also a violation of
Article of War 94 (Charge II and its Specification) (MCM, 1928, par.
134b, P.148; par,1501, PP-184’185)0

6. Accused is 29 years of age. He was inducted 8 June 1942
for the duration of the war; and was commissioned second lieutenant
on 14 January 1943, Coast Artillery Corps (and assigned to Military
Intelligence Section, European Theater of Operations).

7. The court was legally constituted and had jurisdiction of
the person and offense. No errors injuriously affecting the substan-
tial rights of accused were committed during the trial, The Board of
Review is of the opinion that the record is legally sufficient to
support the findings of gullty and the sentence,

8, Dismissal is authorized on conviction of a violation of
either Article of War 64 or Article of War 94.

M Judge Advocate

»

Judge Advocate

Judge Advocate
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War Department, Branch Office of The Judge Advocate General with the

European Theater of Operationms, 8 DEC 134 TO: Command-
ing General, European Theater of Operations, APO 887, U, S. Army.

l. In the case-of Second Lieutenant WALTER S. CHAPLINSKI
(0-1049763), Coast Artillery Corps, Army Photo Interpretation Detach-
ment, attention is invited to the foregoing holding by the Board of
Review that the record of trial is legally sufficient to support the
sentence, which holding is hereby epproved. Under the provisions of

Article of War 50%, you now have authority to order execution of the
sentence,

indorsement, The file number of the record. ing)
5353, For convenience of reference, please pYa¥

/ 4. C. MeNEIL, S

Brigadier General, United States A.m;y,
Assistant Judge Advocate General,

(Sentence ordered executed. GCMO 3, ETO, 3 Jan 1945)
|
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 30 DEC 1844

CM ETO 5359

UNITED STATES 102D INFANTRY DIVISION

Trial by GCM convened at Brunssum,
Holland, 27 November 1944. Sentence:
Dishonorable discharge, total forfeltutes
and confinement at hard labor for life.
Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York.,
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Private DONALD H. YOUNG
(12226305), Medical Detach-
ment, 407th Infantry
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HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following charges and specifica-
tions:

(r '
CHARGE I: Violation of the 6lst article of war.

" Specification: In that Private Donald H. Young,
Medical Detachment, 4O7th Infantry, did, at
Brunnsum, Holland, sbsent himself without
leave from about 1400, 12 November 1944 to
about 1705 12 November 1944.

CHARGE II: Violation ef the 75th Article of War.

Specification: In that % # ¥ did, at Bergden,
Germany, on or about 10 November 1944, mis-
behave before the enemy by refusing to ad-
vance with his squad, which had been ordered
forward by Tec 4 William H Ingram, Medical
Detachment, 4O7th Infantry, to evacuate 5359
personnel who had sufferred injuries from the
opposing Prces., lCONFlI)EN’i‘lAL
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CHARGE III: Violation of the 65th Article of War.
(Nolle Prosequi)

Specification: (Nolle Prosequi)

He pleaded gullty to Charge I and its Specification, not guilty

to Charge II and its Specification, and, all of the members of the
court present at the time the vote was taken concurring, was

found guilty of all charges and specifications. Evidence was
introduced of three previous convictions by summary court for

four absences without leave for one, four, nine and 13 days respec-
tively in violation of Article of War 61, (the last two absences
were made the subject of one prosecutions. Three-fourths of the
members of the court present at the time the vote was taken con-
curring, he was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due, and to be:
confined at hard labor, at such place as the reviewing authority
may direct, for life. The reviewing authority approved the sentence,
designated the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, and forwarded the
record of trial for action pursuant to Article of War 503.

3. Accused was brought to trial two days subsequent to the
service of charges upon him (R2). In answer to inquiries made by the
trial Judge adwvocate and the president of the court, he stated :
that he had had sufficient time to prepare his defense. He was
further asked by the president if he desired additional time and he
replied in the negative (R4). It can be fairly concluded that he was
not deprived of his right to a reasonable opportunity to prepare
for trial. There is no indication in the record that he was
in fact prejudiced in any of his rights by not having the trial
deferred to a later date. This was non-prejudicial (CM ETO 5255,
Duncan).

L. Charge I and Specification.

(a) Accused pleaded guilty to absence without leave as
alleged, and it was explained to him that on the basis of his plea
of guilty the court could impose upon him a maxinum sentence of dis-
honorable discharge, total forfeitures and confinement for life. He
stated that he still pleaded guilty to the Charge and Specification
(R6,7). The battalion surgeon of the lst Battalion, 407th Infantry,
called as a witness by the prosecution, testified that the organization
of which accused was a member, namely the lst Battalion Aid Station,
Medical Detachment, 407th Infantry, had withdrawn from the line and
was situated in a rest area in‘the vicinity of Brunssum, Holland.
Although the men of the organization were close together, he did not
see accused in the area after 1400 hours 12 November 1944, He observed
that accused was not present at the evening meal and searched the area
for him but did not find him (R9,10). Accused personally agreed to a

CONFIDEN LIAL 5359
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"if the military police were to testify % i ¥

his testimony would be to the effect that
“the accused surrendered himself to him

" at Hoensbroek, Holland, -about 1705 12
November l9hh“ (r11).

~'inquiry discloses that Brunssum and Hoensbroek are approxihately
-two and one-half miles apart.

{b) The Specification is defective in that it does
not allege that the absence was from command, guard, quarters,
station, or camp (AW 61; MCM, 1928, par.132, p.l46; Ibid., App.h,
Form 21, p. 2&1) It cannot reasonably be said, however, that -~
the Specification does not allege an offense denounced and made
punishable by Article of War 61, The words ™absent without
leave®, by long-continued and generally accepted usage, describe
the status of a soldier who has absented himself without proper A
leave from command, guard, quarters, station, or camp, or the place X
where he should be. The Specification in this case fairly apprised
accused that he was charged with absence without leave in the
generally accepted meaning of those words: If the failure to :
specify that the absence was from command, guard, quarters, station, ,
camp, or other place mzde the Specification vague or indefinite to
accused, he could havefraised that objection by a plea in abatement'
(Mcn, 1928, par.66, pg.51-52). By pleading to the general issue he -
waived such objection (Ibid., par.bhs, p.51) - Thus it has been held
that - an allegation that accused

n"did, at Fort Bliss, Texas, on or about

the 15th day of May, 1932, absent himself
without leave and did remain absent without
leave until he surrendered himself at
Jefferson Barracks, Missouri, on or about
the 22d day of May, 1932,

though defective, </ .- 21lleged by implication that part, if not all,
of the absence was from the station of accused's organization

- (CM 199641, Davis, 4 B.R. 145). In the instant case it is clear that
. the summary nature of the allegation of absence without leave is at .
most-a defect as to a matter of pleading which did not injuriously
affect the substantial rights of accused within the purview of Article
of War 37. The Specification stated facts constituting an offense
uhder the 6lst Article of War notwithstanding the omission indicated
above, His plea of guilty and his assent to the stipulation that -

a member of the military police, if present, would testify that
accused surrendered himself at a place about two and one-half miles
from where his organization was situate, show that he was not misled
by Fhé defect in the Specification.

CONFilrazanl
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5. Charge II and Specification.

(a) The evidence for the prosecution may be summarized
as follows:

Accused was a member of a litter squad consisting of
four men. At about0400 hours 10 November 1944 the squad was
ordered to go into the town of Bergden to evacuate casualties
reported from Company C which was dispersed in foxholes beyond
the far side of the town in the front line (R12,27,28). The
squad proceeded to the town in a jeep driven by a fifth man. As
they entered the town they encountered enemy artillery fire and
took cover under an archway. A shell landed nearby and they "hit
the ground" (R12,22). They then decided it would be safer inside the
building and moved into it. Accused, who was behind them,
called for help.  The squad lesder ran back to see what had happened
to him and found that he had merely caught his coat on some object.
After waiting a few minutes the squad leader thought that the
shelling had abated sufficiently to enable the men to move forward.
He called out .to the squad "Come on and let's get up. to C Company
and get the casualties back", or "Come on, you guys, let's go",
Accused said "I don't want to go, I am scared, I am npt going,
I am scared" (R13,16,17,21). He urged another member of the squad
to remain behind w1th him because he was afraid (R26), The
other three men moved forward on foot and proceeded to evacuate
casualties as a three-man squad (R23,25) Accused did not go
with them. The normal procedure in the evacuation of ‘casualties was
for all four members of the squad to go forward together and for the
driver to remain behind with the vehicle to await their return.
No member of the squad was told to stay with the vehicle (R16,20).
Then the three men returned with a casualty, the jeep was gone
and no one was there. They took another jeep which was parked
nearby and brought the casualty to the aid station (R13,17).
hLccused was not with them when they returned to the station. He had
returned ezrlier in another jeep with a walking casualty (R34-35).

(b) After his rights were explained to him, accused, at
his own request, was sworn and testified substantially as follows:

- At about 0400 or 0430 hours he was directed to go into
the town of Bergden znd evacuate casualties. As they entered the
town they were compelled to stop because of an artillery barrage
which lasted about 20 minutes. Some members of the squad took
cover in a bullding and others in a eellar. He himself got
caught on a wire and called for help. The squad leader went
over and spoke to him believing accused had been hit. TWhen
the squad leader decided that the barrage was over, he said "O.K.

iy w_"f'_,x )"lAL '
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boys, let's go", Accused told him that he was afraid. He had
been near enemy shellfire before but was nevertheless afraid.

He did not recall saying that he would not go. He distinctly
heard one of the men say "one of you can stay with the vehicle®,
and accused stated "All right I will", Thesquad leader then
repeated "O.K. boys, let's go", and accused remained with the
driver of the Jeep while the others went into the town. Later the
squad leader returned with a casualty on a litter. iAccused as«
sisted in placing the casualty on the jeep and went back with him
to the aid station (R29-34).

No other evidence was offered by the defense,

(¢) The evidence clearly established that accused ‘refused to
move forward with his squad when it was ordered forward by its
leader. His refusal to accompany the squad on its mission
constituted misbehavior within the meaning of Article of War 75
(CM ETO 4820, Skovan). The evidence leaves no doubt that at the
time of his refusal accused and the other members of his squad
were before the enemy (CM ETO 1663, Ison).” The Specification did
not allege that he failed to move forward. Thls was not necessary ’
since the gist of the offense set out in the Specification was his
refusal to advance, Evidence that he in fact failed to advance was
nevertheless properly received as tending to show thg per51stency
of his refusal and as an element of aggravation.

6. The charge sheet shows thai accused is 19 gears of age
and enlisted 12 July 1943 to serve for the duration of the war
and six months thereafter. He had no prior service,

7. The court was legally constituted and had jurisdiction
of the person and the offenses. No errors injuriously affecting
the substantial rights of accused were committed during the
trial. The Board of Review is of the opinion that thefrecord of
trial is legally sufficient to support the findings of guilty
and the sentence.

8. The penalty for misbehavior before the enemy is death
or such other punishment as the court-martial may direct (A¥ 75),
and for absence without leave, such punishment other than death,
as the court martial may direct (AW 61). The designation of the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New
York, as the place of confinegment is proper (AW 42; Cir.210, WD,

14 Sep 1943, sec.VI, as amerx 590; ’ //¢
M" m "~ Judge Advocate

A

Judge Advocate

&&4/_&/ Z Klz«;«,‘# Judge AdVOcate5359
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lst Ind.

War Department, Branch Office of The Judge Advoigaa General with
the Buropean Theater of Operations. EFO DEC TO: Command~-'
ing General, 102d Infantry Division, APO 102, U.S. Army.

1. In the case of Private DONALD H. YOUNG (12226305),
Medical Detachment, 4O7th Infantry, attention is invited to the
foregoing holding by the Board of Review that the record of trial
is legally sufficient to support the findings of guilty and
the sentence, which holding is hereby approved. Under the pro-
visions of Article of War 504, you now have authority to order
execution of the sentence.

2. Vhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is CM

}g’ 5359. TFor convenience of reference, please place that number

""In brackets at the end of the order: (Ci ETO 5359).

Assistant Judge Advocate General.

T ) ST I
RTINS ISEUY N 7
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Branch Office of The Judge Advocate General (339)
with the
European Theater of Operations
LPO 887
BOARD OF PEVTEW NO. 1 28 DEC 1944
Cll ETO 5362
UNITED STATES g THIED UNITED STATES ARMY
v, ) Triel by GCli, convened at Nancy,
) France, 25=-26 October 1944.
Private First Class JCHN DAVID ) Sentence as to each accused:
COOPER (34562464) and Private ) To be hanged by the neck until
J. P. WILSON (32484756), both ) dead,
of 3966th Quartermaster Truck )
Company )

HOLDING by BOARD OF REVIEW MO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldiers named above
has been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate Ceneral with the European Theater of Opera-
tions.

2. Accused were tried Jointly upon the following cherges and
specifications:

CHARGE I: Violation of the 92nd Article of Viar.

Specification 1: In that Private J. P, Wilson and
Private First Class John David Cooper, both of
the 3966th Quartermaster Yruck Company, acting
jointly and in pursuance of a common intent,
did, at Lercuville, Neuse, France, on or about
19 September 1944, .forcibly and feloniously,
against her will, have carnal knowledge of Mlle.
Christiene Pivel,

Specification 2: In that % % ¥ acting jointly and in
pursuance of a common intent, did, at Lerouville,
leuse, France, on or about 19 September 1944,
forcibly and feloniously, against her will, have 5362
carnal knowledge of Mlle. Germaine Pivel,

GONFIDENTIAL
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Specification 3: In that ¥ * ¥ gcting jointly
and in pursuance of a common intent, did, at
Terme de Marville, par Chonville, leuse, France,
on or about 21 September 1944, forclbly and
feloniously, against her will, have carnal
knowledge of lme, Lucienne Barry,

Specification 4: In that # * * gcting Jointly -
and in pursuance of & common intent, did, at .
Ferme de Marville, par Chonville, Meuse, France,
on or about 21 September 194, forcihly and
feleniously, against her will, have carnal
knowledge of Mlle. Mireille Weber,

CHARGE II: Violation of the 93rd Article of War.

Specification 1: In that * ¥ ¥ gcting jointly
and in pursuence of a common intent, did, at
Lerouvlille, Meuse, France, on or about 19 Septem-
ber 1944, unlawfully enter the dwelling house
of Gustave Pivel with intent to copmit a crim-
inal offense, to-wit, a wrongful search and
trespass, therein, ‘

Specification 2: 1In that * # ¥ acting jointly
and in pursuence of a common intent, did, at
Ferme’de Marville, par Chonville, Meuse, France,
on or about 21 September 1944, unlawfully enter
the dwelling house occupied by Mme, Lucienne Barry
and others, the ownership of which is unknown,
‘with intent to commit a criminal offense, to-wit,
& wrongful search and trespasss therein,

CHARGE IIX: Violation of the 96th Article of War,

Specification 1: In that ¥ * % acting jointly
and in pursuance of a common intent, did, at
Lerouville, lMeuse, France, on or about 19 Septem-
ber 1944, commit an assault upon Gustave Pivel by
threatening him with a bayonet and by tying his
hands and feet.

Specification 2:  In that # * ¥ gcting jointly
and in pursuance of a common intent, did, at
Lerouville, Meuse, France, on or sbout 19 Septem-
ber 1944, commlt an assault upon lme, Gustave
Pivel, by threatening her with a bayonet,

Specification 3: In that * # * acting jointly
and in pursuance of & common intent, did, at
Ferme de Marville, par Chonville, lMeuse, France, ..
on or about 21 September 1944, wrongfully imprison 5362'
by locking them in & cellar l. Paul Weber, M. Edouard

COnRTHTI
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Weber and other male occupanis of a dwelling
house occupled by Mme. Luclenne Barry and
others, the ownerghip of which is unknown,

Specification 4:  In that % % % gcting jointly and
in pursuance of a common intent, did, at Lerouville,
Yeuse,Frange, on or about 19 September 1944,
forcibly enter and wrongfully search the dwell-
ing house occupied by Mme, Henriette Boidin,
M. Sylvain Boidin and others, the ownership of
which is unknown.

Specification 5¢ In that * * % acting jointly and
in pursuance of a common intent, did, at Lerou-
ville, Meuse, France, on or about 19 September
1944, wrongfully enter and trespass in the dwel-
ling of M, Jean Frey.

Each accused pleaded not guilty and, all members of the court present
at the time the votes were taken concurring, was found guilty of
Charges I, II and their specifications, guilty of Specification 1,
Charge III except the words "and by tying his hands and feet", of
the excepted words not guilty, guilty of Specifications 2,3,4 and 5,
Charge III and of Charge III, Evidence was introduced of three pre-
vious convictions of accused Wilson: one by special court-martial
for two absences without leave for one hour each in violation of
Article of War 61, and two by summery court, one for hresking re-
striction in violation of Article of War 96, and one for absence
without leave for two hours in violation of Article of War 61, All
members of the court present at the times the votes were taken con-
curring, each accused was sentenced to be hanged by the neck until
dead.,

The reviewing authority, the Commanding General, Third
United States, approved the sentence as to each accused and forwarded
the record of trial for action under Article of War 48, The confirm--
ing authority, the Commanding General, European Theater of Operations,
confirmed the sentence as to each accused and withheld the order direc-
ting execution thereof pursuant to Article of War 503,

3. (a) The following undisputed evidence was introduced by the
prosecution with reference to Specifications 3 and 4, Charge I (rapes
of Madame Lucienne Barry and Madamoiselle Mireille ieber), Specifica-
tion 2, Charge II (unlawful entry of house occupied by Madame Barry
end others with intent to commit ecriminal offense of wrongful search
and trespass therein) and Specification 3, Charge III (wrongful ime-
prisonment of Messieurs Paul Weber, Edouard Weber and other male oc-
cupants of dwelling occupied by Madame Barry and others):

GONFIDENTIAL 5362
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On 21 September 1944, Messieurs Paul Weber (R34) and

Maurice Pequin (R39), Madame Lucienne Barry (R36,43), and Weber's
daughter, Mademoiselle Mireille Weber (R36,48-495, were living at

a farm in Ferme de Marville, France., Mireille VWeber was 14 years

of age and unmarried (R49,52-53). About 2 am 21 September, two
colored soldiers, each armed with a gun, fired two shots outside

the farmhouse and then knocked on the door (R34-35,42,43,50).
They appeared at Weber's window with a flashlight and said they
were searching for Germans. Weber, believing that they were actually
looking for Germans and-that he had to admit them, left his bed, 1it
a candle and opened the door. He did not think it strange for Ger-
mans had previously searched the house (R34,36-37). One of the
soldiers immediately extinguished the candle and shone his flashlight
in Weber's eyes, They made him follow them and looked in all the
rooms of the house, including that occuplied by Madame Barry and the
Weber girl, despite Weber's assertion that there were no Germans in
the house. They also searched the stable (E34,36-38,43). During the
search the soldiers continually pointed their guns at Weber (R35,37).
The soldiers told Weber, Paquin and four other male occupants of the
house, including one Edouard Weber, that they were going to take them
to see "our Captain at the camp", The six men went out into the
courtyard and one of the soldiers "with his gun made us enter the
basement", He told the men that he was going to fetch the captain
himself and that they were to wait in the basement, After ths sold-
iers shut the door, one returned end said that #the first one of you
that goes out will be shot®, The door was then bolted on the outside,
a shot was fired, and the two soldiers departed (R35,36,38,40-41).
When the six men were released about 40 minutes later by a boy (R35,37)
?is ?aughter Mireille said to Weber "we have been raped by the negroes"
R37).

In the meantime Medame Lucienne Barry, not certain that
the search was genuine, put on her dress and gave Mireille her dress.
The two soldiers returned, pinched Luclenne's arm, made Mireille
dress, end directed the women to accompeny them., Luclenne refused,
"had them belleving" she was the mother of Paul Weber's 11 children,
and said that she had to remein there to take care of them, Mireille
asked Lucienne not to leave her, The soldiers then' "took us by the
arm * ¥ ¥ to the dinner room", Lucienne resisted, In the dinner
room the two women who "were holding together by the arm®, shouted.
The soldiers threatened them with their funs and one soldier came be-
tween them. The tall soldier (accused Wilson) took out a knife and
pleced it at the throats of the women, Luclenne "was meking so much
noise" that he (Wilson) "put his hand on her throat meaning to
strangle me", Her throat was painful for some days thereafter. Wilson,
then took Mireille to one of two adjoining bedrooms and the other sold-
ier (Cooper) took Lucienne to the other (R43-44,50).

Lucienne testified that after she entered the bedroom she
heard Mireille crying for her mother and then heard no more (R44).
Cooper held his knife at Lucienne's throat and "pressed "™ her on the
bed., As she was shouting he took her scarf and put it in her mouth. :
3362
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He "had always this knife on my throat®., She "fought with him and

the first time he didn't succeed". She struggled for "at least half
an hour, if not more"., He then removed her "panties" and finally,
when she Ywas not able to speak any more®, he penetrated her person,
engaged in sexual intercourse without her consent, and had an emission.
When he finished, Lucienne arose, went to a two~year old boy who was
in the next bed, "was a little sick" and coughed for about five min-
utes, Cooper"was ready to jump on me again and his friend" came out
of the other bedroom with Mireille., Lucienne further testified that
her skirt and "panties" were torn, that Cooper did not give her any
candy or cigarettes, and that she did not hold his flashlight (R45,47-

Mireille testified that she was crying when accused Wilscn
took her to the other bedroom, He threatened her with his gun, and
also with a knife which he kept pushing at her upper right chest
(R50-51), She heard Lucienne shouting in the next room (R52). He
seized Mireille's throat pushed her on the bed and "took away a button
on my panties", The girl .

"fought for about ten minutes but he was strang-
ling me end I had to surrender. He was holding
my hands and I couldn't do anything to fight® (R51).

He inserted his penis in the girl's person without her consent, VWhen
asked by the court if he completed the act of intercourse, Mireille
testified that she did not know (R51-53).

After the acts were completed both accused "spoke together,
doubled their fists at the two women and ran away (R45,51). The
women, who were crying, arrived at the house of a Madame Lavina about
eight minutes after the incident (R45-46,51-52),

At the trial Lucienne identified accused Cooper as her as-
sailant and accused Wilson as the soldier who went into the adjoining
bedroom with Mireille (R46,48). Mireille identified Wilson as the
soldier who attacked her but was unesble to identify the soldier who
went into the bedroom with Lucienne (R52-53). Paquin identified
Cooper, "the dark one", as one of the- soldiers who were at the farm
that night (R39-40) and testified that it was "the taller one" who
appeared to be in charge of the two soldiers and who entered witness!
bedroom and indicated that he had to get up (R40,42), He could not,
however, identify the taller soldier (R40-42). Paul Waber was "sure"
of his identification of Cooper and testified that as both soldiers
wore their helmets he might identify the other soldier if ke had on
his helmet, After both accused put on their helmets at the request
of the Law member, Weber testified that he "can not tell of the
other [Wilsog7 % % ¥ T think so", and "there 1s a doubt because I
do not recognize him well, but I can sey that he can be the one'"
(R38-39) .
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Bach accused consenting thereto, it was stipulated by
the prosecution and defense that if [ladame Bartole Lavina was present
in court she would testify that about 2:45 an 21 Jeptember, Lucienne
and llireille informed her that each had been forced azainst her will
to have scimial intercourse, each by a different colored american
coldier (R53-54; Pros., Ix.D). Also, each accused consenting thereto,
it was stipuleted by the prosecution and defense that if First Lieuten-
ent Joseph S, Manslker, liedical Corps, were present in court he would
testify that on 22 September he examined Lucienne, "age forty years
* ¥ * married woman, twenty years", that her neck showed superficial
redness, that there was a small abrasion on her left thumb and that
there was no further evidence of violence. A4 vaginal smear disclosed
no spermatozoa, Her hymen was perforated, On the same day he
examined Iiireille whose neck also showed some superiiclal redness and
whose hymen vies perforated. There was no evidence of recent lscera-
tion and a vaginal smear disclosed no spermatozoa (R55-56; Pros. Ex.F),

(b) The undisputed evidence for the prosecution further
showed that on 19 September 1944, Messieurs Jean Frey (R56), Sylvain
Boidin (R6l), l'onsieur and iladame Gustave Pivel (E67-70) and their two
daughters, Germaine, 18 years of age and Christiane, then 14 years
of age (R70,73,33), both single (R77,86), lived in Lerouville, France.
The Frey, Boidin and Pivel homes were in a row on the same side of
the road. The Boidin home was betweer the Frey and Pivel houses and
the distance between the Frey and Pivel homes was about 100 yards
(ng"zo) .

Spec.5, Che,III=-wrongful entry and trespass in frey dwelling,

Lbout 12:30 am 19 September 1944, Nonsieur Jean Frey, who lived on

the second floor of his house, was awakened by a knocking on the door
which lasted about ten minutes. As he did not open the door someone
broke a panel in a window, entered the house and fired a shot into

the ceiling. i"hen summoned by the people who lived on the first floor,
Frey came downstairs with his flashlight., Two colored soldiers were
there, one of whom also had a flashlight, This soldier opened a note-
book, "showed me his name was 'Captain Ganler'" and indicated that he
was looking for German paratroops who were supposed to have descended
from & German plane which "passed a quarter of an hour before", The
soldier searched the house, including every room in the basement and
firgt floor and noted in his book how many people.were in the house.
Trey thought the search was genuine and made no objection. The
soldiers departed 15 minutes later, Frey saw the colored soldiers
under an electric light for about a minute and also "shot" his flash-
light at "the first one" when he (Frey) went downstairs (R56-59). At
the trial TIrey identified "the taller one", accused V/ilson, as one of
the two soldiers and testified that he believed he wore a canvas jacket.
He had "three stripes up and one down on the arm", Shown a staff ser=-
geant's stripes with a “IT'" in the center, Frey testified "I cannot
say that the 'T' was in 1t but the stripes are the same". Wilson was

5362
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the soldier who ldentified himself as Captein Gainer. Asked by

the law member if there was any doubt in his mind as to the iden-
tity of Wilson, Frey replied "There is some doubt, sir", The other
soldier was about one meter, 65 centimeters in height, "and very fat,
and a very strong man" (R59-60). Vhen the soldiers left, one of thenm
"took his bayonet in his hand" and pointed it at Frey's chest (R6l).

Spec.4, Che,III-forcible entry and wrongful search of dwelling occupied
by Henriette and Sylvain Boidin and others,

Between 12-1 am 19 Septenmber, someone repeatedly knocked on the door
of the house occupled by lionsieur and ladane Sylvain Boidin and said
"American promenade" several times. Boidin did not answer and a win-
dow in the basement and a door upstairs were broken. Boidin found

two colored American soldiers, each with a gun, in the house (R61-63,
66-67), VWhen the "taller" soldier could not open the door of the
"dinner room" he put the muzzle of his gun in Boidin's face and asked
for the key., He then asked Boidin how many people were in the house
and Boidin replied "'ten'", The tall soldier then mede Boidin go up-
stairs to the rooms "with his gun on my back" (R62). The other soldier
said nothing during the entire incident and did not threaten Boidin
with his gun. He remalned downstairs with the butt of his rifle on the
ground and the muzzle in his hand (R62,65). The taller soldier counted
everyone in the house and could find only nine persons, Boildin "counted
with him the 'third time and we found ten" (R62). The soldier then des-
cended the stairs, wrote in a small black notebook and both soldiers
left about 1:30 am (R62-63,66). At the trial Boidin identified accused
Cooper as the man who remained downstairs during the search (R63,65).
He could not identify the taller soldier but testified that he wore
three stripes "with one down and two medals with four bars, and a
whistle with a chain". He wore a field jacket and a shirt thereunder,
The medals were on the field jacket and his whistle was in the pocket
of the jacket, Shown an OD shirt with staff sergeant chevrons, medals,
and brass whistle and chain thereon (Pros, Ex.A), Boidin testified that
the stripes and medals worn by the taller soldier were similar, but
that the chain on the whistle had smaller links (R63-%6). The taller
soldier had a "1ittle beard" just beneath his lower lip and Boidin
testified that he could identify him if "I saw hirn" but did not see

him in the courtroom (R67).

Specs.l,2, Chg,I-rapes of Christiane and Gerraine Pivel; Spec.l, Chgo,
JI-unlawful entry of dwelling of Gustave Pivel with intent to conmit
wronsful search and trespass therein; Snecs.l,?2, Chg,III-assaulte on
Gustave Pivel and ‘adame Pivel by threatening them with bayonet.

The soldiers left Boidin's house about 1:30 em 19 Septerber. About

ten minutes later Boidin heard shots in the direction of the Pivel

house which was about 80 meters away (R63). About 2 am someone knocxed
repeatedly on the Pivel door and asked if there were any Germans therein,
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The Pivels did not answer and a shot was fired through the window
and into the ceiling of the kitchen., Gustave Pivel opened the door
and two colored soldiers entered the house who demanded that they
search all the rooms, Vhen the Pivels 1it a candle the soldiers
blew it out, The soldiers had guns under their arms and "the taller
one" had a bayonet on his weapon. They looked around the room with
a flashlight and said "Boche, Boche". The tall soldier "showed us

a paper saying that he was a 'Captain Ganier'", and searched the
house with Gustave (R68-69,73,81-82,84)., Vhen they returned the
tall soldier told Gustave to put on his shoes, that he (Gustave)

was to go "to the Captain for information", Gustave "was playing
the part of somebody who does not understand" and the taller soldier
put his bayonet on the back of Gustave's neck., The shorter soldier,
who did not search the house, remained in the corner of the room
with the butt of his gun on the ground and said nothing., After
Gustave put on his shoes he and the soldiers left the house. Madame
Pivel did not want her husband to leave her alone and tried to put
on her coat, but they ®forbade me to go with him" (R69,73-75,80-81,
84-85)., About ten minutes later the soldiers returned and said that
the captain wanted Germaine and Chrlstiane for #informetion", When
lMadame Pivel said she did not want her daughters to go, the tall
soldier put his bayonet on the side of her neck. The two soldiers,
with their guns on their shoulders, then seized the two girls by the
arms and pulled them out of the house, Madame Pivel later went out
on the road and called but received no answer (R69-70,75-76,85). The
soldiers took the girls into a quarry, The '"tall" soldier pulled
Germaine by the arm in one direction and "the small one" pulled
Christiane by her arm in the other direction (R76,85).

Germaine testified that "they used so much strength that
we had to part", She went with the tall soldier to a spot about 50
yards away. He held her by the neck and "put out his bayonet", He
"put me down on my side and after that he had me to lie down on his
side®, She wag "very afraid®, He then lay on her and she struggled
with him for about ten minutes,

"He opensed up his pants and I didn't want to
go with him and he broke my panties".

He penetrated her person and indulged in sexual intercourse without
her consent. After the act he helped her up. She was still "very
afraid" and they returned to find Christiane and the other soldier
seated on a bridge (R76-77,81-82). She did not hear Christiane meke
any noises during this time (R78). '

Christiane testified that after the two girls were separated
she (Christiane) ranaway but the "fatter and the smaller" soldier caught
her, seized her by the throat and forced her to lie dowvn. She struggled
for about ten minutes but he choked and "strangled" her so much that
she "could not nearly speak any more or make any noise", He pulled up
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her skirts with both hands, then held her by the throat and tore her
"panties" with the other, laid on top of her, and inserted his penis
in her person without her consent (R85-89). After the act she arose
and ran away but he caught her, forced her to sit down on a bridge
and held her by her skirt., Her sister then returned (R86,88). The
sisters were then taken to the entry of the quarry by the soldiers
who departed, The girls ran home where each told her mother she had
been raped (R70,77-78,86).

ladame Pivel testified that she was not able to identify
the soldiers. Only the tall one had a bayonet and he threatened her
with it., The "smaller one" did not threaten her (R71-72). Christiane
testified that she could not identify either soldier (R87,89), that
she believed the taller one had a medal, four bars and a whistle on
his shirt, and three stripes on his arm, "but I do not remember if
he had any on the bottom or not" (R88-89)., She did not notice if he
had a goatee on his chin (R89). Germaine was positive (R82) of her
identification of "the fat one", accused Cocper, as the soldier who
went with Christlane at the quarry. She later identified Cooper at
an identification parade of about 75 men at Lerouville and at a
parade of six men at Commercy. At the trial she was unable to iden-
tify her own assailant, the tall soldier, but testified that he wore
three stripes and, she believed, a "T", together with a whistle and
medals. She saw "four bars", ©She did not remember whether he had a
goat?e (?79-80, and testified that she might be mistaken ahout the
urn (R81),

Both accused consenting thereto, it was stipulated betwsen
the prosecution and defense that if Dr. D, Boudin of Lerouville were
present in court he would testify that he examined Germalne and
Christiane 19 September “at 1630 in the morning". In the case of Ger-
maine he found

Mobvious traces of sexual intercourse having
occurred in the last few hours, in view of tlhe.
presence of fresh spermatozoal,

He found the same condition with respect to Christiane and, in addi-
tion, her hymen was torn "and still bled". She had a bloody bruise
on the right side of her neck., He examined Gustave at 4:30 am on 19
September, and discovered traces of "pinched spots around both wrists"
(R90-91; Pros. Ex.E).

. Captain "alter G. Cederberg, commanding officer of both ac-
cused who were truck drivers, had never ordered either accused or any
member of his command to search any houses in France or to arrest,
place in custody or restrain any civilian while in France (R9-10,14).
Between 19-21 September accuseds! organization was situate about a
mile south of Lerouville (R13). The Pivel home was about a half mile
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from the area and the Weber house was about the same distance from
the area but in the opposite direction (R13,32)., After 21 September,
Cederberg and igent William P, Greham, Criminal Investigation De-
partment, asked accused Wilson if he objected to their searching his
personal effects and he replied in the negative, Wilson was present
when they found in his tent a duffle bag which was marked with the
name of someonn not a member of Cederberg's command., Wilson's two
tentmates said that the bag did not bLelong to them, Inside the bag
were found several articles of clothing with the name "J.P. Wilson"
marked on the collar, There were other articles of clothing which
were unmerked, About three-fourths of the articles and equipment

in the bag were marked "J.P. Wilson" and the remaining articles were
unmarked., Also in the bag was a field jacket, and an unmarked shirt
which had on it the stripes of a staff sergeant, a driver's medal
with one bar, an expert medal with four bars, a brass whistle and
chain, and a small pocket diary, Cederberg testified that Wilson ad-
mitted that the field jacket and certain other articles belonged to
him but that he neither admitted nor denied ownership of the shirt,
Grahan testified that Wilson admitted ownership of the shirt and bag
(R11-14,16,23-24). The shirt was identified and admitted in evidence
as against accused Wilson (R13,24; Pros. Ex.A). Wilson was not a
staff sergeant (R15). The diary was a "little bleck" name and address
book and the name of the owner was in the front thereof. ilson's
rame was also on one page and Cederberg testified that it contained
some of Wilson's writing (R15-16).

Graham testified that four identification parades were held,
three in the 201st Quartermaster Battalion area and one at Commercy.
Sixteen French civilians were present (R20) and the same witnesses
attended each parade (R33). In the first parade the whole battalion
participated. There were four companies of about 150 men each. The
second identification parade was by roster "and all that we didn't get
in the first line up were called back for the second", About 50 men
participated in the third parade (R32-33). Cooper was identified at
one of these parades by one witness, Five colored American soldiers
of about the same height and build as the two accused, plus both ac=-
cused, participated in the parade at Commercy, Cooper was identified
by six witnesses at this parade, and cne female witness

tpointed to Wilson but wouldn't point him out
because she wasn't sure gbout Wilson because
he had shaved off a little growth of hairt

which was below his lower lip. When Wilson was taker into custody
26 September, he had a growth of hair below his lower lip but on 27
Septeriber he had removed this growth (R21-22),

On 27 September Graham interviewed Cooper, who was advised
of his rights under Article of War 24 by both Graham and a summery
court officer, a Colonel Harold Engerud, Cooper then made a statement
which was written by Graham who read it back to him after it was com-
pleted. The statement was voluntarily given and without promise of re-5 3 62
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werd or intimidation. Cooper signed it in the presence of Graham
who identified the statement at the trial. The d¢l.=:ions made in

the statement (the name of accused Wilson) were made on the day of

trial on the authority of the trial judge advocate,

The defense

(349)

stating that it had no objection thereto, the statement was admitted

in evidence as to Cooper only (R25-28; Pros.Ex.B).
tinent part as followss .

It was in per=-

"On 18th September 1944, just before mid-
night, __ came up to my frailer and said come on
with me and we'll go up to my friends house and
get some cognac, With that we set off in the
direction of Lerouville,

When we got nearly to town __ stopped at a
house and said he was going in to lock for Germans,
He fired into the house before he entered, I
steyed out at the gate. He didn't stay in there
very long., He came out and said 'Let's go up to
the next house'!, When we got there __ fired in-
to that house too, With that the people came
down and opened the door., He told them he was
looking, for Germans, then he went up stairs., A
few minutes later he came out with a couple of
girls, He said come on with me. I told him
INo lets not do that.,!' Then he gave me the big-
gest girl, We went up in the woods and we sat
down and I gave her some gum, While she was open-
ing the gum I started playing with her tits. Then
I pulled up her dress and she pulled down her
drawers., I got down on my knees and took my penis.
out and put it in her private parts. She was still
sitting down when I stuck my penis in her. I
worked my penis in and out. She had her hands be«
hind her. When I stuck my penis in her she sald
something bout tpapa‘,

When I had finished I got up and waited for
— bto come back with the other girl. While I was
there waiting for __ to come back this girl was
showing me & gouvinier on her dress, When __ came
up the girl I was with grabbed hold of her sister's
hand and __ went back to the house with them. He
was gone Jjust a few minutes and then he returned.
We went back to Camp and then went to sleep.

On the 20th of September 1944, __ came up to
me and sald that someone had a chicken fixed for
him and wanted me to go with him, We went down the
road te a small village, through some woods and up
to a farm house, __ shouted for the red-headed boy
who could speak English, This boy came to the door
and ask us to come in., Later __ took this boy and
locked him in the wine cellar and told me to stay
there and watch him., His wife was left in bed.

(VYT HIEEA
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.. fired his carbine into the house before he

- locked the red-headed men in the cellar. __
put all the men in the wine cellar and locked
them up., As far as I know all the women were
left in the house., __ went up inside the house
and stayed for a hell of a long time., If there
were any women raped at that house that night,
__ 4id it all, because I didn't have any woman .
that night, We got back to camp about 12:30 am"
(Pros, Ex.B).

After the last identification parade Graham asked Cooper (on 28
September) if he would like to make another statement end the latter
replied in the affirmetive., The 24th Article of War wes agaln resd
end explaired to him before he made and signed the second statement
in Grshanm's presence, Graham identified this statement at the trial
as the same statement except for the deletlions which appeared therein
(name of accused Wilson). The defense stating that there was no ob=-
Jection thereto, it was admitted in evidence as against Cooper only
(R29-31; Pros. Ex.C). It was in pertinent pert as follows:

"I want to make a correctlon in my state-
ment that I gave you yesterday.

On the 20th of September 1944, I went up
to this farm house up from camp with __ . We
got up there a little after 2100 hours. We went
around to the side of the house where the boy
lived that could speak English, I went inside.
— said he didn't want to go in because this boy
and his wife knew him., I was talking to the boy
who could speak English when I heard some shots
on the other side of the house. I don't remember
how many shots there were, __ called me around
there and the red-headed boy who could speak Eng-
lish went eround there where he was, When we got
eround there, __ had all the men locked up in the
wine cellar, He put the red-headed boy in there
too,

I waited there for sometime for __ and he
didn't come back, I started up to look for him,
I net a middle aged woman on the poaréh. I told
her I would give her some chocolate and cigarettes
for some 'zig-zig'. She took my flashlight and
led me into her room. When we got in her room,
she laid down on the bed and took her step-ins
off. I got up on top of her and took my prick
out. I had intercourse with her between 5 - 10
minutes, After I finished I started to call __
but he didn't answer. Later he came out to where
I was and we left and came back to camp.

I saw this woman that I had intercourse with
today at the identification parade. I know now
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that her name is Mrs, Barry" (Pros. Ex.C).

4. The defense offered no evidctce and each accused, upon
being advised of his rights, elected to remain silent (R91-92).

5. "Rape is the unlawful carnal knowledge of
a woman by force and without her consent,
Any penetration, however slight, of a woman's
. genitals is sufficient carnal knowledge,
whether emission occurs or not,

* * *

Force and want of consent are indispensable
in rape; but the force involved in the act
of penetration is alone sufficient when there
is in fact no consent.

* ¥* *
Proof - (&) That the accused had carnal
knowledge of a certain female, as alleged, and
(b) that the act was done by force and without
her consent" (NCM, 1928, par.l/8b, p.165). (Un=
derscoring supplied)

The identification of both accused as the soldiers involved
in the four offenses of rape was definitely established by the evid-
ence, It was clearly apparent that Wilson was the tall soldier and
Cooper the short one. Nadame Barry identified Cooper as the one who
attacked her on 21 September, and Wilson as the soldier who went into
the adjoining bedroom with 14 year old Mireille Weber, :Mireille
identified Wilson as the soldier who attacked her, Paquin and Paul
Weber both identified Cooper as being one of the two soldlers at
the farm in the early morning hours and testified that the other
soldier was taller, Germaine Pivel definitely identified Cooper as
the soldier who was the captor of her sister Christiane at the quarry
on 19 September and testified that her own assailant was the tall
soldier who wore three stripes, whistle, medals and four bars. Al-
though Christiane could not identify either soldier she also testi-
fied that the taller of the iwo had a medal, four bars, three stripes
and a whistle on his shirt. The testimony of the Pivel sisters as
to identification was substantiated by Frey and Boidin whose houses
were entered shortly before the entry of the Pivel house, Frey iden-
tified Wilson as the soldier with "three stripes up and one down on
his arm", although witness had "some doubt" as to his identification
of this accused. Boidin identified Qooper as one of the two soldiers
who entered his house. He could not identify the taller soldier who
wore three stripes "with one down and two medals with four bars, and
a whistle with a chain", The medals were on a field jacket and the
whistle in the pocket thereof. THe taller soldier also had a "little
beard" below his lower lip and wrote in a small black notebook., There
was evidence that on 26 September Wilson had a growth of hair below
his lower lip and that he had removed it by the next day., After 21
September there was found in a duffle beg containing several articles
of clothing marked with Wilson's name, an unmarked shirt with staff
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sergeant's chevrons, driver's medal with one bar, expert uwedul
with four bars, a brass whistle and chain, and a "little black"
notebook which, although not Wilson's contained his name and
handwriting, Cooper, in his pre-trial statements, admitted that
he had intercourse with one of two sisters in the early morning
‘hours of 19 September and that he had intercourse with Madame
Berry sometime after 9 pm 20 September.

Germaine and Christiane both testified that their per-
sons were penetrated by force and violence and without their consent,
After a shot was fired into the Pivel house and accused were admitted,
Gustave, the father, was threatened with a bayonet and taken from the
house, After both accused returned, the mother was similarly threatened
and both accused dragged the two girls away and took them to the quarry.
after the girls were forcibly separated Wilson held Germaine by the
neck, threatened her with his bayonet, terrorized her and forced her
to the ground, She struggled with him for ebout ten minutes but he
"broke my panties" and succeeded in penetrating her person. Cooper
also seized Christiane by the throat and forced her to lie down.
She also struggled for about ten minutes., He choked her, pulled up
her skirts, tore her"panties" and forcibly inserted his penis in her
person, The testimony of the victims was not only corroborated by
their prompt complaint to their mother that they had been raped, but
also most convineirgly by medical evidence that "fresh spermatozoal
was found in each instance, that Christiane's hymen was torn and still
bleeding and that she had a bloody bruise on her neck,

Both Lucienne and Mireille similarly testified that accused
penetrated their persons by force and violence and without their con-
sent. After locking the six men in the cellar by the force of arms,
both accused returned to the house, forced both viectims to go down-
stairs and threatened them with guns. Wilson alsc placed & knife at
their throats and seized Lucienne by the throst because she "was making
so much noise", After the women were taken to adjoining bedrooms,
Lucienne heard lireille calling for her mother and the latter heard
the former shouting. Cooper continually held his knife at Lucienne's
throat and put her scarf in her mouth to stifle her shouts. She fought
so stremously that "the first time he didn't succeed?, After she
struggled for about a half hour and was unable to "speek any more" he
removed her "panties", penetrated her person, and had an emission. She
became 111 after the experience and Cooper was about ready to attack
her a second time when Wilson appeared with Mireille, liireille testi-
fied that Wilson threatened her with his gun and also a knife which he
kept pushing at her chest. He selzed her throat, pushed her on the
bed and "tock away a button on my panties", He held her hands and
also choked her so that she "had to surrender®., He forcibly penetrated
her person-but she did not know if he completed the act., The testimony
of the victims was also corroborated by their prompt complaint to lLiadame
Lavina that they had been raped., The medical evidence disclosed a super=-
ficial redness on Luciennet!s throat and a small abrasion on her left
thumb., Although she testified that Cooper had an emission and there
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was no evidence of spermatozoa, the fact may readily be explained
by the fact that she had been married for 20 years., llireille's
neck also was superficially red and her hymen was perforated. Al-
though there was no evidence of spermatozoa, this fact may also be
explained by perconal hygiene, or by her testimony that she did not
know if Wilson completed the act, that 1s, had an emission. In any
event, the slightest penetration of her genitals was sufficient,
whether or not emission occurred (MCM, 1928, par.l49b, p.165).

Accused were charged with and found guilty of raping each
of the four women while "acting jointly and in pursuance of a common
intent", When Lucienne and Mirellle were actually attacked, the two
accused were in separate but adjoining bedrooms. They also separated
Germaine and Christiane after their errival in the quarry but there
was no evidence as to the distance between the couples. The fact that
accused separated to commit the final indignity upon thelr respective
victims is immaterial, The evidence clearly showed that on each night
in question, sccused went on a joint venture to secure sexual inter-
course by any means whatsoever. It is abundantly evidenbt that they
aided and sbetted each other in the final accomplishment of this pur-
pose by tle manner of their entry of the iWeber and Pivel homes, their
terrorization of the ocoupants of both houses, their imprisonment in
the basement of the male occupants of the Weber home, and their removal
from his house of Gustave Pivel., One who eids and abets the commis-
sion of rape by another person is chargeable as a principal whether or
not the aider and abetter sctually engages in sexual intercourse with
the victim (CM ETO 3740, Sanders,et al, and authorities cited therein;
CM ETO 3859, Watson end Wimberly; Cf: CM ETO 1453, Fowler). The Board
of Review is of the opinion that the findings of guilty of rape were
sustained by an abundance of competent and substantial evidence (CM ETO
3740, Sanders, et al, and authorities cited therein; CM ETO 2686,
Brinson and Smith; CM ETO 3197, Colson and Brown; CM ETO 3859, Watson
and ¥Wimberly; CM ETO 4775, Teton and Farrell).

6. The evidence clearly sustains the findings of guilty of
housebreaking (CM ETO 4589, Powell, et al, and authorities cited therein)
Chg.II and Specs.). The evidence is also legally sufficient to sustain
the findings of guilty of the assaults upon Gustave and Nadame Pivel by
threatening them with a bayonet (Specs.l,2, Chg.III), Although it was
Wilson who actually put his bayonet on the necks of the victims, the
evidence showed that Cooper was en active aider and abetter in the com-
mission of the assaults alleged (see authorities supra). Similarly,
the evidence fullywarranted the findings of guilty of the wrongful
imprisonment of the male occupants of the house occupied by Lucienne
Barry and others, forcible entry and wrongful search of the Boidin home,
and wrongful entry and trespass in the Frey dwelling (Specs.3,4,5, Chg.III).
No authority had been given either accused to imprison French civilians
or to enter and search their dwellings. Although Yilson appeared to be
more actively engaged within the houses, the evidence showed that he was
fully aided and abetted by Cooper. Such conduct was obviously service
discrediting ard violative of Article of War 96.
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7. The charge sheets show that accused Cooper is 22 years
of age and was ordered to active duty at Fort Benning, Georgis, 26
December 1942. Accused Wilson is 26 years of age end was inducted
at Fort Dix, New Jersey, 26 December 1942, No prior service of
elther accused is shown,

-

8. The court was legally constituted and had jurisdiction
of the persons and offenses, No errors injuriously affecting the

substantial dghts of either accused were committed during the trial,

The Board of Review 1s of the opinion that as to each accused the
record of trial is legally sufficient to support the findings of
guilty and the sentencs.

9. The penalty forrape is death or life imprlsonment, as
the court-martial may direct (AW 92).

,0:/ W (12 Judge Advocate
/

' 7% Judge Advocate

-,
%ﬁ/ [ Q(Z%M_. A Judge Advocate
7
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War Department, Branch Office of The Judge Advocate General with the

European Theater of Operations. 28 DEC AP!) %7 TO: Command-
ing General, European Theater of Operations, U. S. Army.

1. In the case of Private First Class JOHN DAVID COOEER (34562464)
and Private J. P. WILSON (32484756), both of 3966th Quartermaster Truck
Company, attention is invited to the foregoing holding by the Board of
Review that as to each accused, the record of trial is legally sufficient
to support the findings of guilty and the sentence, which holding is
hereby approved. Urder the provisidéns of Article of War 50%, you now
have authority to order exucution of the sentences,

2. Then copies of the published order are forwarded to this of=-
fice, they should be accompanied by the: foregoing holding, this indorse-
ment and the record of trial which is delivered to you herewith, The
file number of the record in this office is CM ETO 5362. For convenience
of reference, please place that number in brackets at the end of the
order: (CM ETO 5362).

3. Should the sentences as imposed by the court be carried into
execution, it is requested that a complete copy of the proceedings be
furnished this office in order that its files may be complete.

(L7l tleey

E. ¢. McNEIL, /!
Brigadier General, United States Army,
Assistant Judge Advocate General.

(Sentence ordered executed as to accused Cooper. GCMO 2, ETO, 3 Jan 1945

Sentence ordered executed as to accused Wilson. GCMD 30, ETO, 26 Jan 1945)
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887

BOARD OF REVITY NO. 1 29 DEC 1944
Ci ETO 5363

UNITED STATES ) NORMANDY BASE SZCTION, COMMUNICATIONS
g ZONE, EUROPEAN TEEATER OF OPEZRATIONS
v.
) Trial by GCM, convened at Cherbourg,
Private ROBERT L. SKINNER ) Department of lanche, France, & November
(35802328), 1511th Engineer) 1944. Sentence: To be hanged by the
Water Supply Company ) neck until dead.

HOLDING by BOARD OF REVIEY NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

l. The record of triai in the case of the soldier named
above has been examined by the Board of Review, and the Board
submits this, its holding, to the Assistant Judge Advocate General
in charge of the Branch Office of The Judge Advocate General with
the Zuropean Theater of Operations.

2. Accused was tried upon the following Charge and Specifi-
cation:. :

CHARGE: Violation of the 92 Article of War.

Specification: 1In that Private Robert L. Skinner,
1511th Engineer Water Supply Company, did at
Hameau-Pigeon, France, on or about 1 August
1944, forcibly and feloniously, against her
will, have carnal knowledge of Miss Marie R.
Osouf.

He pleaded not ruilty and, all members of the court present at the
time the vote was taken concurring, was found guilty of the Charge

and Specification. No evidence of. previous convictions was
introduced. All members of the court present at the time the
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vote was tzken concurring, he was sentenced to be hanged by the
neck until dead. The reviewing authority, the Commanding Officer, .
Normandy Base Section, Conmunications Zone, Kuropean Theater of
Operations, approved the findings and sentence and forwarded the
record of trial for action under Article of VWar 48. The confirming
authority, the Commanding General, Buropean Theater of Operations,
confirmed the sentence and withheld tke order directing execution
thereof pursuant to Article of:War 50%.

3. The prosecution's evidence was substantially as follows:

On 1 August 1944 Mademoiselle Marie Osouf (hereinafter
referred to as "Marie") was livirg at the home of Madame Xavier
Hebert in the village of Hameau-Pigeon, Quettetot {Quetteleny,
France, where she was employed as housemaid., About 8:45 pm French
time, 2245 hours American time, on that day two colored Arerican
soldiers came to the Hebert house and demanded cicer. The two
women were alone at the time. !arie was in the courtyard. Madame
Hebert sent Marie to bring some cider and the soldiers were each
given about five glasses thereof, which they consumed. Thereupon
the soldiers went down the road, but in a few minutes returned and
asked for more cider. Again Madame Hebert sent llarie to bring it
for them (R12,1%4,15,16).  The taller of the two, identified at the
trial by Madame Hebert as accused (R13) (but indicated by larie to
be his companion (R15), pursued Marie when she left, and caught her
in the doorway of the cider shed or cellar situated behind the Hebert
house (R13,15,17; Pros.Exs.B,E). According to Marie's testimony,
he threw her on the floor (of the shed) struck her several blows on
the head and dragged her out into the courtyard of the Hebert home.,
She screamed, the soldier released her and she fled along the road
toward the farm of & neighbor named Mace (R15,16,17; Pros.Exs.B,D).

Meanwhile, according to Madame Hebert's testimony, the
smaller of the two? whom she indicated to be accused's companion)
(R13) aimed his carbine at her whereupon she disarmed him and fled
toward the Mace farm. He pursued her, struck her on the head
with his fists and helmet causing her to fall, and recovered his
weapon. She then took refuge in the Hace home. During this
episode she heard Marie shouting (R13-14).

Marie testified that while she was running down the
road toward the Mace farm (Pros.Ex.B) she met the "smaller black
soldier”, whom she identified at the trial as accused. It was
frather dark" at this time. He struck her on the head with the stock.
of his #rifle", causing her to fall to the ground. Then both soldiers,
one of whom displayed an open knife to her with a threatening
gesture, dragged her through the gate into the orchard or field
behind the cider shed (R16,17; Pros.Exs.B,6). There they removed her
drawera and each in turn lay upon her,- introduced his private
parts into her private parts, and engaged in sexual intercourse 5.31'63
her. The "taller® soldier had intercourse with her first, durin
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which time the #smaller" one took the "rifle® of the other and
#looked through.the gate® (R16,17). Marie denied that she inserted
the penis of either soldier in her person or did anything to
assist them in having intercourse with her(R17). She further
testified that she did not put up any resistance while she was

in the orchard but that during intercourse the "taller" soldier
twice slapped her on the face (R18). After the.soldiers completed
the acts of intercourse they "went down the orchard by the apple
tree" and Marie took refuge "at Mr., Laisne's® (apparently a
neighbor) (R17).

(359)

Four U. S. Army Signal Corps photographs were autnenticated
and identified as having been taken at the scene of the alleged
offense during an investigation thereof conducted about 2 August
by Captain Henry Rollman, Assistant Provost Marshall, Headguarters
XIT Corps. They were admitted in evidence without objection by the
defense (R10-11; Pros.Exs.B,C,D,E). They represented the cider
shed (B), the orchard or field behind it (C), the road from the
cider shed to the Mace farm (D), and the barn, cider shed and rear
area of the Hebert home (E). Marie testified that the gate shown
in Pros.Ex.B led "into the orchard where I was raped® and that Pros.
Ex.C represented "the field where I was raped® (R17).

About 1:30 am 2 August, Captain Ralph R. Jardine, Medical
Corps, 10lst Evacuation Hospital, Nancy, France, examined Marie
Osouf as a patient at that hospital (R6-7). He testified that his
examination

fdisclosed a nineteen year old white girl who
was found to'be suffering from a laceration
of "the forehead and a depressed fracture of
the skill. She also had a bruise on her
cheek and she had a wound of her right
shoulder” (R7).

A U.S. Army Signal Corps photograph of Marie, identified
as having been taken on 2 or 3 August at the hospital, was admitted
in evidence without objection by the defense (R10-11; Pros.Ex.A).

On 4 or 5 August Captain Robert A. Dionne, 10lst Evacuation Hospita],
performed a vaginal.examination upon Marie Osouf, He testified
as to his findings as follows:

"0n Vaginal examination the introitus was

injected éi-a{eeteg? or inflamed just below

the hymen, the edge of the hymen. The

hymen had two small lacerations along the

margin on each side laterally. These

spall lacerations appeared to he of recent

origin., On digital examination I could not

introduce two fingers into the vaglna without

causing discomfort to the patient. So I 5363
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was able to duly examine with only one
finger. The examination was otherwise
negative" (R8).

Witness did not conclude that the girl was a virgin prior to the
hymeneal tear (R9). She remained in the mentioned hospital until
7 August, when she was transferred to a French hospital (R7-8).
Marie testified that it was about five weeks before she was

able to return to work (R17).

Early in August Captain Rollman, in the course of his
investigation of the alleged offense in which he was assisted by
Staff Sergeant John B. Nesfield, Military Police Platoon, XII
Corps, took accused into custody eand duly warned him of his rights
in the premises. Without inducements or threats, accused made an
oral statement which was transcribed by a reporter and corrected,
initialed and signed by accused (R18-19,20). The prosecution
offered the statement in evidence, but the law member excluded it,
atating that confessions (made to a military superior) should be
recelved with caution and that "a prima facie case has been made
from the evidence previously introduced® (R19,21). In the course
of the "talks" between the investigators and accused, he admitted
that he had been Hameau-Pigeon on the night in question and
identified the soldier who was with him as Private Waiters Yancy
(R19,21). Captain Rollman testified that he knew Yancy, as well
as accused, and that he believed Yancy was the smaller of the
two (R20) .

Captain Jardine examined accused about 2 August at the
101st Evacuation Hospital and found a small lacerated wound about
an inch in length at the base of his right thumb and a still smaller
laceration one half inch below the nail of that thumb. The wounds
were consistent with teeth bites., Accused admitted to Captain
Jardine that they were in fact teeth bites but did not say who
bit him (R7). Sergeant Nesfield testified that during the investi-
gation he noticed a wound on accused's right thumb (R21). Accused
first explained:

fithat he had cut his hand on KP, or words to that
.effect and later when he made the statement

in the presence of the stenographer he said that
he had been bitten., #* * % By a girl within the
field",

Witness stated that the girl's name was Marie Osouf (R22).

4o After a full explanation of his rights, accused elected
to remain silent (R22). 5 3 6 3

5. The following well-settled legal principles govern the
situation dlsclosed by the evidence:
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fRape 18 the unlawful carnal knowledge of a
woman by force and without her consent.

Any penetration, however slight, of a woman's
genitals is sufficient carnal knowledge,
whether emission occurs or not.

The offense may be committed on a female of
ary age.

Force and want of consent are indispensable in
rape; but the force involved in the act of
penetration is alone sufficient where there is
in fact no consent.

lere verbal protestations and a pretense of
resistance are not sufficient to show want of
consent, and where a woman fails to take such
measures to frustrate the execution of a man's
design as she is able to and are called for
by the circumstances, the inference may be
drawn that she did in fact consent" (MCH,
1928, par.148b, p.165).

Tihere the act of intercourse is accomplished
after the female yields through fear caused by
threats of great bodily injury, there is con-
structive force, and the act is rape, actual physi-
cal force or actual physical resistance not being
required in such cases, even where the female is
capable of consenting. ~ It has been held that,
where the female yields through fear, the offense
is rape, whether or not the arprehension of
bodily harm is reasonable, although there is
also authority that the threats must create a
reasonable apprehension of great bodily harm,
and that the threat must be accompanied by a
demonstration of brutal force or a dangerous
weapon, or by an apparent power of execution”

(52 ¢J, sec.32, p.1024) (Underscoring supplied).

¥Consent, however reluctauc, negatives rape; but

where the woman is insensible through fright,

or where she ceases resistance under fear of

death or other great harm (such fear being gaged

by her own capacity), the consummated act is

rape. ¥ ¥ # Nor is it necessary that there

should be force enough to create 'reasonable

apprehension of death.! But it is necessary to

prove in such case that the defendant

intended to complete his purpose in defiance 5363
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“of all resistance" (1 Whartonfs Criminal Law,
12th Ed., sec. 701,.pp.942-943) (Underscorlng
supplied).

(a) Accused was positively identified at the trial by
both Madame Hebert and Marie as one of the two colored American
soldiers who came to the Hebert home on the evening in question and
demanded cider. Marie was positive in her identification of accused
as the colored soldier whom she met while she was attempting to
escape from his companion and who felled her with the stock of his
rifle. She was equally positive in her testimony that thereafter
both colored soldiers dragged her to the orchard behind the cider shed
where they both removed her drawers, successively effected penetration
of aer person and engaged in sexual intercourse with her, In view
of this unambigiious evidence of accused's identity as one of the
assailants, corroborated by his own admission during investigation of
the case that he was at the scene of the alleged crime with another
colored soldier on the evening in question and thkrat the wounds on his
thumb were the result of a bite by "a girl within the field", the
confusion in the evidence concerning the relative size of the two
soldiers is not important. Madame Hebert testified that accused was
the taller of the two soldiers and Captain Rollman testified he
believed that Yancy, the other soldier, was smaller than accused..
Marie, on the other hand, testified that accused was the smaller of
the two. OShe also testified, however, that it was "rather dark" just
preceding the assault. Her confusion, evidently engendered by the
excitement and surprise of the assault, is readily understandable and
in no way impeaches her positive identification of accused as one of
the two soldiers who had intercourse with her. There was convinecing
evidence of accused's identity as the culprit to support the courtt's
findings of guilty and the same will therefore not be disturbed upon
appellate review (CM ETO 4589, Powsell et alj CM ETO 4608, Murray, pp.
9-10; and authorities there cited).

(b) That accused penevrated the private parts of Marie
Osouf with his penis is established by her clear testimony to this
effect, corroborated by the testimony of Captain Dionne that upon
vaginal examination of Marie less than four days following the incident,
he found the introitus irjected or inflamed just below the hymen,
which bore lateral lacerations of recent origin on each side thereof,
and that the introduction of more than one finger into the vagina
caused discomfort to the patient. The first element of the offense,
carnal knowledge of Marie by accused,was established beyong con-
tradiction (CM ETO 5052, Malley; CMZETO 3933, Ferguson and Rorie, p.8;
and authorities there citeds.

(c) That accused!s penetration of Uarie's person was
accomplished by force and without her consent is also clearly estab—
lished. Marie's testimony that she did,not resist while she was. in
the orchard at .the time of the attacks upon her is perfectly con-
sistent with lack of consent on her part when considered in the :
light of other facts in the case. She had already been pursued, 5363
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thrown to the floor of the cider shed, bezten on the head and
‘dragged out into the courtyard by the ®#taller® soldier, during
which time she screamed and was heard by Madame Hebert. There—~
after she had escaped from him only to be struck on the head with
a carbine stock and felled by the "smaller® soldier, whom she
identified as accused, and then dragged by both into the orchard.
One of the two displayed an open knife in a threatening manner on
the way to the orchard, where both soldiers removed her drawers.
While the "smaller® soldier was engaged in intercourse with Marie,
the #taller® one took his weapon from him in order to stand watch
at the orchard gate. By the time accused and his companion
affectuated their purpose, Marie's terrorization was complete. She
testified that she did nothing to assist them in effecting inter-
course vith her. Reslistance by the victim at some point, moreover,
is evidenced by the teeth marks discovered upon accused's thumb
following the ‘inticdent, which he admitted were caused by a bite
by "a girl within the field®., The followinhg language in Clf ETO 3933,
Ferguson and Rorie pp.10-11, governs the instant case:

#"The evidence in this case presents a pattern which
has made its unwelcomed appearance with increasing
frequency since the invasion of the continent
of Europe by American military forces in cases
wherein colored American soldiers are charged with
the heinous crime of rape of French female citizens.
Cases of this type show the victim in an apparently
passive, non-resistant attitude at the time of the
actual intercourse or at least exhibiting only
a minimum of resistance. However, such non~-incul-
patory evidence is but one small facet of the
complete evidentiary matrix, which cogently
reveals that the woman has been reduced to a state
of submission by accused's threatening and
menacing use of firearms and other lethal weapons,
has often suffered personal violence and physical
injury and has been placed in fear of her life
or great bodily harm. Under such influenceshe has
submitted to intercourse (CM ETO 3141, Whitfield,
¢ ET0 3709, Marting CM ETO 3740, Sanders et alj;

CM ETO 3859, Watson and ¥imberly; CM ETO 4017,
Pennyfeather; Cit ETO 4194, Scott). Of .such situation
the Board of Review has commented thus: '

tIt is appax:ent from the foregoing that

an accused may be guilty of accomplishing

rape by mere threats of bodily harm as

distinguished from rape by means of

actual force and violence. In each in-

stance the offense must be consummated

without the voluntary consent of the victim.

Rape accomplished through force and violence 53 63
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ordinarily requires proof that the victim
exercised all of her powers of resistance,
consistent with the surrounding circumstances.
Such offense assumes that the victim does
resist and her opposition is overcome by
physical force of her assailant. Rape
accomplished by threats of bodily harm
assumes that she does not resist but

upon the contrary that she is prevented
from doing so through fear caused by the
assailant's threats to inflict upon

her great bodily harm (People v. Battilana,
-—Cal.App. (2nd) —-, 128 Pac.(2nd) 923)!
(Ci ETO 3740, Sanders et al)",

It may.be observed that the most potent threat to ifarie consisted

in the fect that at the time of the rape she had already suffered
brutal violence at the hands of both soldiers. Her testimony to

this effect was amply corrohorated by that of Captain Jardine that
her forehead was lacerated, her skull fractured, her cheek bruised

and her shoulder wounded. She could well expect further and even more
bestial violence if she did not submit to the desire of accused, who
was armed with a carbine, The findings of guilty were fully Jjustified
by convincing evidence and will hot be disturbed by the Board of
Review upon appellate review (CM ETO 5052, lMalley).

6. The ruling by the law member excluding the pre-trial state-
ment by accused was manifestly improper in view of the affirmative
evidence of its voluntary character. The error, however, benefited
rather than harmed accused and was thus immaterial,

7. The charge sheet shows that accused is 20 years three months
of age and was inducted 21 May 1944 (the review by the staff judge
advocate, Normandy Base Section, shows that the correct year is
1943) at Fort Thomas, Kentucky, to serve for the duration of the
war plus six months. He had no prior service.

8. The court was legally constituted and had jurisdiction of the
rverson and offense. No errors injuriously affecting the substantial
rights of accused were committed during the tiral. The Board of
Beview is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence.

9. The penalty for rape is death or life imprisonment, as the
court-martial may direct (Au 92).

If/%../a- % _Judge aAdvocate

(%__%%Jiaudge Advocate

. JKL,Judge Advocate

9363
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1st Ind.

War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. %9 DEC 1944 T0: Command-~
ing General, European Theater of Operations, APO 887, U.S. Army.

1. In the case of Private ROBERT L. SKINKER (35802328),
1511th Engineer Water Supply Company, attention is invited to
the foregoing holding by the Board of Review that the record of trial
is legally sufficient to support the findings of guilty and the
sentence, which holding is hereby approved. Under the provisions of
Article of Wer 50%, you now have suthority to order execution of the
sentence.

2. Vhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding, this
indorsement and the record of trial which is delivered to you
herewith. The file number of the record in this office is CU ETO
5363. For convenience of reference, please place that number in
brackets at the end of the order: (Ci ETO 5363).

3. Should the sentence as imposed by the court and confirmed
by you be carried into execution, it is requested that a full
cooy of the proceedings be forwarded to this office ir drder that its

files may be complete.
,
%% fiee)

E. C'. MCNEHI, i
Brigadier General, United States Army
Assistant Judge Advocate General.

(Sentence ordered exscuted. GCMO 32, ETO, 3 Feb 1945)

-
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Branch Office of The Judge Advocate General
with the
Buropean Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 4 JAN1945
CM ETO 5389

UNITED STATES V CORPS

Ve Trial by GCM, convened at Headquarters
V Corps, Rear Echelon Command Post,
near St. Vith, Belgium, 24 October 1944.
Sentences Dismissal.

First Lieutenant SAM F.
POMERANTZ (0-1106409), Headquar-
ters 254th Engineer Combat
Battalion

Nt st v Cwss? st ot s o

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review, and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater
of Operations.

2, Accused was tried upon the following charges and specifica=-
tions:

CHARGE I: Violation of the 96th Article of War.

Specification 1: In that First Lieutenant Sam F. Pomerantz,
254th Engineer Combat Battalion, being in command ef
a detail of men on patrol in search of germans, did,
in the vicinity of Mersch, Luxembourg, on or about
23 September 1944, wrongfully and unlawfully allow,
permit and suffer one Private Ovadia I. Hayberg,
Company B, 254th Engineer Combat Battalion, to dispose
of one rifle, of the value of about $80.50, issued
for use in the military service of the United States,
by trading the same away.

- 5389
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Specification 2: In that # 3% ¥ being detailed to

make an informal investigation in the matter

of one Private Ovadia I, Xayberg, Company B,
25Lth Engineer Combat Battalion, trading away

a rifle, of the value of about $80.50, issued
for use in the military service of the United
States, did, in the vicinity of lersch, Luxembourg,
on or about 24 September 1944, wrongfully and
deliberately induce and ascertain that the said
Private Ovadia I. liayberg would conceal the fact
that he, the said First Tieutenant Sam F. Pomer-
antz had given his permission and approval to
the trading away of the rifle.

as

Specification 3: In that ®* ¥ ¥ did, in the vicinity

of Rocherath, Eelgium, on or about 9 O:tober 1944,
in an affidavit made by him in a formal investiga-
tion of court-martial charges pursuant to AW 70
and paragraph 35a, !anual for Courts-Martial, with
intent to deceive, make under oath in answer to the
question: %Did you give Private i'ayberg any advice
pro or con in regard to him trading his ¥~1 rifle,
while in the woods", a statement in substance as
follows: #No, other than I wouldn't trade my car-
bine for such juk as a P-38", which statement he
did not then believe to be true.

CHARGE II: Violation of the 95th irticle of ar.

Specification: In that * % % did, in the vicinity of

Rocherath, Celgium, on or about 9 October 1944, in
an affidavit made by him in a formal investigation

of court-martial charges pursuant to A7 70 and para-
graph 35a, llanual for Courts-Martial, with intent to

deceive, make under oath in answer to the question:

1Did you give Private llayberg any advice pro or con

in regard to him trading his -1 rifle, while in the

woods", a statement in substance as follows: *"No,

other than I wouldn't trade my carbine for such Jjunk

as a P=38," which statement he did not then believe
to be true.

[le pleaded not guilty to and was found guilty of both charges and

their specifications.
He was sentenced to be dismissed the service.

duced.

authority, the Commanding General, V Corps, approved the sentence
and forwarded the record of trial for zction under Article of ifar 48.
The confirming authority, the Commanding General, European Theater
>f Operations, confirmed the semtence, though deemed inadequate punishment

-2
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for such conduct on the part of an officer, and withheld the order
dlrectlng execution thereof pursuant to the provisions of Article of
ar 50‘2 .

3. The evidence for the rrosecution was substantially as
fo}lows:

On 23 September 1944 accused, then executive officer of the
25hth Engineer Detachment (R31l), was on detached service with V Corps
Provisional ’hlitary rovernmment Police Force Battalion under the
command of Captain William W. Bainbridge, Headquarters 254th Engineer
Combat Battalion, stationed in the chateau of Yersch, Luxembourg (R30,
31). ©On the morning of that day, Ba:.nbrldge organized searching
party vhich, with the help of some Yaquis militiamen, searched nearby
‘woods for two German soldiers reported to have been seen there (R6,23,
25,31-32)., This search.Lng party was divided into two patrols, of
one of which accused was in cha.rge (R6,25,32), Private Ovadia I.
Mayberg, Company B, 254th Engineer Combat Battalion, was in the other
patrol and during his patrol activities endeavored to acquire a
P-38 pistol with which a laquis militiaman, on patrol with him, was
armed. The Macuis was unwilling to trade his P-38 for cigarettes
or francs, but indicated he would trade for ayberg's rifle (R6,7,
15,42-43). At a point vhere the two patrols met in the woods, liayberg,
within the hearing of Private Charles O, E. Kaufman, 46lst Antiair-
craft Artillery Battalion, another member of his pzatrol (R18,22,24,
26), said to accused, "I would like to ask your advice on a certain
matter” and 1nqu1red "if he would trade his carbine or M-l rifle for
a German pistol®". Accused replied, "If it is a Luger, yes®™. LMlayberg
said, "No, it's a P-38", Accused advised him, "If it's a P-38, make
sure it's in good condition". Mayberg remarked, "I have a chance
to make a trade" as he left and walked over to the Maquis (R9,16-17,
24). later in the morning, I.Iayberg effected this exchange, delivering
his rifle to the Maquis and receiving in return the P-38 pistol (R9,
10,18,17,20,45). In the "chow line" at noon (23 September) accused
saw !iayberg with the weapon on his hip and commented "See you got
the pistol®. Mayberg said "Yes" (mog.

The following morning Bainbridge learned of this exchange
of arms and ordered accused to obtain the pistol from Mayberg and
£ind out where the rifle was (R32). Accused protested azbout the
propriety of this, arguing that it was Hayberg's property (R32,33,34,
35), but did go to the building where Mayberg was staying,. called him
aside and said he wanted to speak to him in ;rivate. They went into
a back room where accused remarked: "Well, the Captain knows about
the pistol®. He added that

"he didn't think it was a very serious matter.

He just thought the Captain wanted the pistol so

he could get the Maquis and trade it back for the

rifle, and didn't think it would help any to say

anything about what went on in the woods, and if

I didn't say anything about it, he wouldn't say. 538q
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anything about it, and I agreed to that" (R1l).

Accused was making reference "to our conversation we had in the
woods". Hayberg surrendered the pistol to him (R12).

On 9 October at a formal investigation of court-martial
charges preferred against Yayberg for violation of the 84th
Article of War, accused was present and, after being duly sworn,
in answer to the question "Did you give Pvt, llayberg any advice
pro or con in regard to him trading his -1 rifle, while in the
woods", stated: "No, other than I wouldn't trade my carbine for
such junk as a P-38" (R36,37; Pros.Ex.A). It was stipulated by
the prosecution and defense, with accused's consent, that the value
of a United States Army M-1 rifle was $80.50 (R22). Private Mayberg
was a;med with an %=1 rifle on the morning of 23 September (R7,8,9,
2Aps27)e

4. (a) On behalf of the defense, it was shown that Technician
Fourth Grade ilton Schultz, 46lst Antiaircraft Artillery Automatic
TWeapons Battalion, was on a patrol in search of Germans on 23 September
1944 vith accused (R43). He saw Mayberg in another patrol coming
over the hill. Ilayberg came up and

"asked us if we would have traded a rifle for
a German weapon. e didn't say anything.
Ke pulled a P-38 out of his shirt or pocket”.

Ee said, "How do you like my new gun. I just traded with g millet®
(Ri4). A little leter Schultz saw that layberg gave "the millet his
=1 and told him to keep it under cover" (R45).

Cross-examined by the prosecution, Schultz testified that
he could not say whether liayberg talked with accused after their
parties joined forces on the hill (R45,46).

Private Robert E. Butt, of the same organization, rode
back in a truck with Mayberg and Private Charles 0. E. Kaufman
after the patrol and heard layberg say that he had traded his rifle
for a pistol (R47,48) and that

the had permission from the Supply Sergeant
to trade his rifle for a pistol of better
‘value or just as good a one" (R49).

(b) Accused, upon beinz advised of his rights, elected to

be sworn and to testify in his own behalf (R55). 7ith reference to
the alleged conversction between ilayberg and himself, he testified,

CONFIDERTIAL
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"Be it the pleasure of the court, I would rather
say it wasn't a conversation. It was a conversa-
tion in the sense words were exchangedi I didn't
at any tire believe I was addressing any particu-
lar man®,

He was

"watching my patrol, and I noticed to my left an
.unknown man appeared. I hadn't seen him previous-
ly that day. He was talking and I gained he was
speaking to me. I understood him to ask me, :
'Would I trade my carbine for a pistol! that much
I gained. A lot of things entered my mind. One
was the proposed change of T/E in the organization
since we were no longer in the Combat Engineers.,
Also the Captain had a pistol he found that was the joke.
of the organization, because it hadn't ejected and
fired properly. I answered him, "I wouldn!t trade
my carbine for a piece of junk like a P-38%, Then
the man took off very rapidly"”..

He defindtely did not hear llayberg make any statement to the effect
that he had/chance to trade his rifle, There had been in his or—
ganization some discussion as to a change of weapons (R56), and

"There were two approaches. On the second. day
the Military Provisional Government Detachment
wes formed, Colonel lathews made a statement to
all the officers of the lfilitary Police Govern-
ment Detachment that a new change of T/E be for—
warded to him., The other thought was we would
probably come across an arsenal store of arms
captured., The Colonel was willing to use that
equipmentt.

The neéxt thing he hHeard about the matter of exchanging weapons was
the next morning when

"Captain Bginbridge and I had just finished wash-
‘ing, and I am not sure whether he was looking for
his launcher or M~1l. There was some reason why he
wanted the =1, He asked me if I knew what happened
to his =1, I told him I didn't know. He turned

- to the first sergeant, Sergeant Toerpe-and asked

" him. Sergeant Toerpe said, !'Yes, Private Mayberg
had the weapon', He said, 'How come?' He said,
'Private llayberg had traded his rifle for a pis-
tol'. The Captain immediately became very angry

5389
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and took ocut the Courts-l’artial lanual, and, I
shouldn't say inferred, but he was rather rough

on me in the sense that he believed I had knowledge
of the trade. The more he insisted, I insisted I
had no knowledge the trade had been conceivably
made®.

Balnbridge "blustered around a little bit like he did in court here"
and said, "Go to Private Ifayberg =nd get the pistol" (R57). Accused
then went where llayberg was and

"A11 the men were in a house and there was a

lot of noise. I asked irivate layberg to step

in the back room where I could speak to him in
private. The first thing I said was, 'I'm here
to investigate whetler you traded our rifle for
the pistol you are wearing'!'s The man was wearing
a pistol underneath his arm. The man said, !Yes,
I traded my rifle for this pistol'. He was
moving to taxe out the pistol to show it to me.

I was disgusted and I said, 'I don't care to see

itn (R57).

isccused wrote down a statement dictated by Mayberg re;arding the
exchange and description of ti.e ilaguls with whom he had dealt and
offered him some advice, saying

"I advised him to tell the truth. I saw he had
made a mistake, but the best thing for him to

do was to tell the truth. Just previous to

that I asked how he was going to plead guilty
or not suilty. I explained it to hin by telling
the truth or lying your way out. I gave him
advice. I told him to tell the truth, the whole
truth about the matterv,

He made no statement to llayberg relative to enything that had de-
veloped in the woods the day before and "The question of the woods
never came up". He cid not recall seeing Mayberg in the mess line
but "it is possible I might have seen him" (R58).

On the 9th of October "Lieutenant Shaffer" contacted him
relative to an investigation of a court-martial charge. Accused
was then sworn as a witness and answered a series of questions. The
following excerpt from the record of trial is pertinent:

13, Shortly after thot was a transcription of
guestions and answers shown to you?

A. Yes sir, They were. ' 538 9
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Did you glance over bdr:oread that statement
at that time?
I hate to 2dmit my own guilt. I guess I
- didn't. :
Did you glance over the raper?
No sir.
Did you sign the statement that was
prepared by Lieutenant Shaffer?
Yes, sir. ,
Lieutenant Pomerantz, I show you Prosecution

Exhibit A, is that your signature at the
bottom thereof?
Yes sir. This was added the next day.

The first page was initialed the next day?
Yes sir. Just prior to seeing the lajor.

Did you in that statement make any state-
ment that you know was false?

No. There is no statement in there that is
falsem (R59).

Cross-examined by‘the.presecution, accused was asked,

"Are you positive that you never said to Private
.iayberg in answer to the question about the ad-
visability of trading a carbine or rifle for a

pistol, 'If itts a Luger, O.K.'%,

accused replied, "I don't recall any such instance, sir. There
wasn't time" (R6l). There were also questions and answers as

follows:

"Q.

A

Q.

A.

a]
e

A

You were present in court when Private layberg
testified and when Private Kaufman testified,
were you not? '

Yes sir.

You heard them both testify to the effect you
made some statements to Private liayberg ‘concern—
ing a Luger pistol. Do you rzcall those state-
ments those witnesses made?

I don't get yowr point, sir.

I am just asking you a question.
-I didn't hear the question, sir,

5389
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It is my recollection that both Privete layberg

- end Frivete Heufman vhen they testified here 'in

court said thet after rrivite layberg had asked
you some advice concerning trading an i’=1 or
carbine for a pistol, you said substantielly as
follows: 'If it's a Luger, yes' or 'If it's a
Luger, do it.!' Do you recall Laving made any
such reference to a Luger?

No, I cdon't sec how it enters in at all.

I ax asking you if you wish the court to under-
stand you testify under oath thct you didn't
make such a statement?

Yes sir.

You are positive vou didn't make such a state-
ment?
A Luger pistol? Yes sir® ([ib2j.

Accused was further asked,

"Tou heard Frivate liayberg testify you came up to him

in the chow line that afternoon and said, 'See you
‘got the P-38.!' 4ire you rrepared to say definitely
or not whether you said that?#

and answered, "No sir,

way or the other" (R64).

5 ‘With reference to Specification 1 of Charge 1, there was
substantial and compelling evidence thet accused gave his approval
to a "trading away" of an l-1 rifle by Private Ovadia I, Layberg at

the time and place cldeged. Such act by Xayberg constituted a

violation of the 84th .rticle of War (Cil 207652, Fay znd kborris

8 B.R. 365).

#Although there may be no direct evidence

.that the property was issued for use in the
military service, still circumstantial evidence
such as evidsnce that the property shown to
have been sold or otherwise disposed of by the
accused soldier was of a type and kind issued
for use in the military service might warrant
the court in inferring that it was so issued®
“(MCM, 1928, Sec.lika, p.158).

There is substantial evidence from which the court could infer

that Mayberg's li-1 rifle was of government issue. (R11,19,22).

It was within the province of the court to disbelieve the
accused's denials that he said to layberg, “If it's a Iuger, O.K."

-8
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I am not definitely prepared to say one
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or words to that effect. It was admitted by accused that Mayberg
did inquire of him if he could trade his carbine for a pistol. The
promptness with which Mayberg ttereafter completed the trade of

his rifle indicates, along with other pertinent evidence, that
accused gave Mayberg to understand he could properly do so. Such
conduct constitutes a disorder or neglect prejudicial to good

order and military discipline within the meaning of Article of War
96 (Winthrop's Military Law and Precedents - Reprint, p.726).

With reference to Specification 2 of Charge I, it was
similarly vithin the prov1nce of the court to believe the prose=
cution's evidence that zccused, under the circumstances alleged,
deliberately induced lfayberg to conceal the fact that accused had
voiced approval of the trade above described, and to disbelieve
the testimony of accused in this regard. The evidence indicates
that accused attempted to suppress evidence that incriminated
him in a law violation. He was properly found guilty of this
Specification, likewise a disorder prejudicial to good order and

mlitary discipline (Ibid., pp.726,728), and also conduct of a
nature to bring discredit upon the military service (Ibid., p.722),
within the meaning of Article of War 96.

As to Specification 3 of Charge I, it was shown
beyond any reasonable doubt that accused made a statement, known by
him to be false, in an affidavit used in a formal investigation as
alleged, -~ an offense speclfically designated as a violation of
Article of War 96 (3Cl, 1928,pars,l52a, l52g, 'PP.187, 191, CM ETO 3456,

Neff I .

The Specification of Charge II is in language identical
with that im Specification 3, Charge I and describes conduct that is
a violation of Article of Var 95 as well as Article of War 96. The
evidence fully supports the court's findings that accused intention-
ally made a false statement. For an officer to meke knowingly a
false statement in the course of an official investigation is an
offense under the 95th Article of War (MCM, 1928, par.l51, p.186;

CA ETO 1786, Hambright: CM ETO 1447, Scholbe; Cif ETO 1538, Rhodes;
Ci ETO 1953, Lewis). The conviction of an officer under both
Articles on the same facts is not illegal (Cif ETO 1197, Carr;

McR§e v. Henkes 273 Fed.108, Certiorari denied 258 U.S. 6 66 L.Ed.
797

6. The charge sheet shows that accused is 25 years and one
month of age. He entered on extended active duty 11 Noverber 1942
per paragraph 4, Special Orders 197, Headquarters Engineer School,
Fort Belvoir, Virginia. No prior service is shown,

7. The court was legally constituted and had jurisdiction of th5389
person and offenses. No errors injuriously affecting the substantial
rights of accused were committed during the tgial., The Board of  ~
-9 '
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Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence.

8. A sentence of dismissat is mandatory upon conviction

of violatlion of Article of Var 95 and is authorized upon
conviction of violation of Article of War 96.

A !
, / -
/4’;ﬂﬁ.di
j/&//'" arki Judge Advocate

udge Advocate

W% Q Judge Advocate

53839
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lst Ind.

war Department, Branch Office of The Judme Advecate Teneral with
the Suropean Theater of Operations. 4 JAN 1945 T10: Command-
ing General, Zuropean Thecter of Operations, APO 837, U.S. Army.

1. Ir the case of First Iieutenant Si I'. POLEIAITZ (0-1106409),
Eeidcuarters 254th Znzineer Zowbat Zattalion, attention is invited
to the forezoing holding by the Doard of Zeview that the record
of trial is liegelly sufficient to suzport the findings of guilty
and the sentznce, which holding is herepby approved. Under the
provisions of Airticle of .jar 503, you now have authority to order
executlon of the sentence.

2. when copies of the published order are forwarded to this
office, they should be accgompanied by th: Ifsrero'ng holding and this
indorsement. The file number of the record in this office is £ =T
5589, Tor convenlence of reference, please place that nunber in
bracizets at the end of the order: (CUI 27T 5389).

e Co Ll TIL,
Brigadier General, United States Amy,
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 9, ETO, 9 Jan 1945)
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‘Branch Office of The Judge Advocate General (379)

with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 18 JAN 1945
QL ET 5393

UNITED STATES 35TH INFANTRY DIVISION

Ve
Private ILEON L. LEACH

(16015341), Company L,
137th Infantry

feltwres and confinement at hard

N St Nt N Nt Nt e

HOIDING by BOARD OF ReVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

l. The recard of trial in the case of the soldier named
above has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specifi-
cation:

CHARGE: Violation of the 58th Article of War.

Specification: In that Private leon L. Leach,
Company L, 137th Infartry, did, at Aboncourt,
France, on or about 12 October 1944 desert
tle service of the United States by absent-
ing himsel £ without proper leave from his
organization wit h intent to awid hazardous
duty, to wit : combat with the enemy, and did
remain absert in desertion until he returned
to his organization on or about 6 November
1944

He pleaded not guilty and, all of the members of the couwrt present -

at the time the vote was taken concurring, was found guilty of the
Charge and Specification. No evidence of previous convictions was
introduced. Three-fourths of the members of the court present at

-1~
CONFIDENTIAL

Trial by GCM, convened at Oriocourt,
France, 6 December 1944. Sentence:
Dishonorable discharge, total for-

labor for life., United States Peni-
tentiary, Lewisburg, Pennsylvania.
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the time vote was taken concurring, he was sertenced to be
dishonorably discharged the service, to forfeit all pay and
allovarces due or to become due, and to be confined at hard
labor, at such place as the reviewing authority may direct,

for the term of his natural life., The revieving authority
approved the sentence, désignated the United States Peniten-
tiary, Lewisburg, Pennsylvania, as the place of confinement,

and fcrwarded the recard of trial for action pursuant to Article
of Viar 50%.

3. The evidence for the prosecution established that
accused, a rifleman in Compary L, 137th Infantry, while proceed-
ing with his squad ard company at about 2100 hours 12 October 1944
from a defensive position in the vicinity of Aborcowrt to a for-
ward assembly area preparatory to an attack agaimst the erenmy,
absented himsel £ without authority and remained azbsent until
his retum to the company on 6 November 1944 (R8,9,10; Pros.Zx.A).
As they moved up to the forward assembly area, all the members of
accused's squad knew “they were going to attack the next morning",
and the squad in fact attacked the enemy the next day (R9). Af-
ter he vas advised of hisrights under Article of War 24, accused
voluntarily made the following signed statement to the investiga-
ting officer:

10n or about 12 October 1944 while the Company
was leaving reserve area in vicinity Abaucourt,
France and going up to forward assembly area,

I dropped out and went AWOL. I just couldn't
stand those big shells any more., I stayed
around the small towns in the rear area until
I was picked up about the Tth of November,
1944, I don't believe I could take it up at
the front now, but would be a nuisance" (R12;
Zros. AXOB).

L. After his rights were explained to him, accused elected
to make the following unsworn statemert through his counsel:

"The accused volunteered for service in the
army on the 6th of Awust,1940. He spent
his civilian life as a farm laborer and as

a laberer for the railroad and was on the
railroad line doing work. He also worked

on the public rcads. After he volunteered
for service, he was assigned to the 32nd
Infant ry and received his basic training at
Fort Ord, Califomia. He was with this or-
ganization for about nine months, after which
time he was transferred to Camp loberts. He

3
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spent about two years there. 4after
having;spent some time at the replace-
ment training center, he volunteered
far the paratroops and was sent to
Fort Benning far training in that
branch of the service, and spent about
six months there, four of which were in
the hospital. During one of the practice
Jumps from the towers, his leg was broken
and as a result, he was hospitalized., Due
to this injury, he was not allowed to
complete his training, and he was trans-
ferred to the 76th Division at Camp McCoy,
VWisconsin. While there, he wlunteered
for overseas service, and was sent to the
Ewropean Theatre of Operations as a re-
placement. He joined the 137th Infantry
on the 17th of July, 1944, while it was
north of St. 1o in the initial stages of
its campaign in the hedgerow country. He
has been present with Company 'L' or with
regiment until the 12th of Octdber, 1944.
During this timey; he has not left his or-
ganization, but has stayed with it through
its many ergagemerts, The accused has had
difficulty keeping up on road marches, due
to the condition of his ankle, brought about
by his injury while with the paratroopers.
However, he has kept up as well as he could.
He has been swb jected to shelling, as every-
one of his organization has. After the cross-
ifig of the Moselle River, a mrticularly bit-
ter engagement far the 137th Infantry, the
accused states that his nerves began to shat-
ter. he did, in fact, on the 12th of October,
go to the medical aid station for treatment.
His ankle had been bothering him. In attempt-
ing to rejoin his organization, he cbtained
a ride, and as they moved up, shellfire came
in, so that the driver of the jeep could not
go forward. The accused turned back then,
and spent the night alone. The next dgy, he
did not return to his organization.. He went
absent without leave until about the 6th of
November. The accused states that while he
feels he would probably be a nuisance in the
front lines, he is willing to go back to his
organization and try to stay up there again®
(RlB-ll&)o

The defense of fered no evidence.

- 3 = ' .
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5. A1l the elements of the offensk charged were proved
by competent, substartial evidence (CM ETO 1664, Wilson; CM
ETO 4165, Fecica; CM ETO 4743, Gotschall; CM ETO 5293, Killen;
Cli 10 5555 Slov-:_k CM ETO 5565, Fendorak)

6. The charge sheet shows that accused is 25 years of
age and enlisted 6 Augwst 1940. (His service period is governed
by the Service Extension Act of 1941.) No prior service is
shown,

7. The court was legally constituted and had jurisdic-
tion of the person and offense, No errors injuriously affécting
the substantial rights of accused were committed during the
trial, The Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of guilty
and the sentence.

8., The penalty for desertion in time of war is death or
such other punishment as a court-martial may direct (4 58).
Confinement in a pentitentiary is authorized by Article of War
42. The designation of the United States Penitentiary, Lewis-
burg, Pennsylvania, as the place of confinement is proper (Cir,
229, WD, 8 June 1944, sec.II, pars.lb (4) and 3 b).

//Jrc ,,{/,. /“//- Judge Advocate

4\,'

W /'{,7, PR ..—/ r' C -
At ey s /’O‘udge Advocate

W Z «m /LL Judge Advocate

5393
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War Department, Branch Office of The Judge i e Gereral with
the European Theater of Operations. ’T% Jﬁq'%its T0: Com=
manding Gereral, 35th Infantry Division, APO 35, U, S, Arny.

1. In the case of Private LEON L. IEACH (16015341),
Company L, 137th Infartry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty ard the sentence,
which holding is hereby approved. Under the provisions of Article
of War 504, you now have authority to order execution of the sen-
tence.

2+ This accused has been a soldier for four and a half
years. The record indicated that he wolunteered for paratroop .
duty and broke his leg in a practice Jump; ldter he volunteered
for overseas service amd served with the division from July 17 to
Cctober 12, 1944, There were no previous convictions. Since his
of fense is purely military and caused by military service, I think
his confinemnt should be served in a military institution rather
than in a penitentiary., Such change of place may be made in the
pull ished court-mmrtial order. You designated a disciplinary bar-
racks as the place of confinement of Zdward L. Fuller and John
Brucker, Jr., which are similar cases with like sertences,

3. Vhen oopies of the puhlished order are farwarded to
this office, they should be accompanied by the foregoing holding
and this indorserent. The file number of the record in this of-
fice is CM ETO 5393. For convenience of reference please place
that number in brackets at the ermd of the arder: (CM ETO 5393).

/r ]
/%Zf/ £t vd

_ Ee Co McNAIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.

CONFILENTIAL 5353
-1 -


http:Com}to!.ny
http:Mxq,9.a.te




COUVISENTIAL

Branch Office of The Judge Advocate General (385)
with the
European Theater of Operations
APO 887

17 FEB 1945
BOARD OF REVIEW NO. 1

CM ETO 5394

UNITED STATES 35TH INFANTRY DIVISION.

France, 7 December 1944. Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard
labor for life., United States
Penitentlary, Lewlsburg, Pennsylvania,

Private WOODROE W, QUINN
(34871357) , Compeny F,

v, g Trial by GCY, convened at Oriocourt,
)
137th Infantry, ;

HOLDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of War,

Specification: In that Private Woodroe W Quinn,
Company "F®, 137th Infantry, did, at Chartreuse,
France on or about 21 September 194, desert the
service of the United States by absenting him-
self without proper leave from his organization
with intent to avold hazardous duty, to wit:
combat with the enemy, and did remain absent in
desertion until he returned to his organization
on or about 7 November 1944.

He pleaded not guilty and, all of the members of the court present
at the time the vote was taken concurring, was found guilty of the

20 FIDENTIAL 2394
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Charge and Specification, No evidence of previous convictions was
introduced., Three-fourths of the members of the court present at

the time the vote was taken concurring, he was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowancea
due or to become due, and to be confined at hard labor, at such

place a8 the reviewing authority may direct, for the term of his
natural 1ife. The reviewing authority approved the sentence, desig-
nated the United States Penitentiary, Lewisturg, Pennsylvania, as

the place of confinement, and forwarded the record of trial for action
pursuant to Article of War 503.

3. Prosecution's evidence proved ths following facts:

On 21 September 1944 accussed was a rifleman in the 3rd
Platoon, Company F, 137th Infantry. The platoon was located at
Chartreuss, France. The company was under orders to cross the Meurthe
River and capture a convent on the west bank thereof (R8). Accused
had knowledge of the mission (R9,11). While the company was advanc-
ing from Chartreuse to the river, accused was with his platoon but he
fell out of the line of march (R9,12). The company made the attack
and was under enemy fire (R9). It crossed the river success and
captured the convent. Accused's absence was then discovered (R8). He
did not cross the river with his platoon or engage in the fighting
(R9,11). In a voluntary pre-trial statement given during the course
of the investigation (R13), accused stated:

"I fell out of the column of Company "F" to
relieve my bowels on the 15th of September,
1944. I fell back in with Company "H" and
crogsed the Meuthe River with them about
the 17th of September. We crossed to Laneve-
ville, France. I left Company "H" there and
went on to Nancy and hung around Nancy until
about the 7th of November when MP's picked us
up in Nancy.

I soldlered ok all the way across France but
when we crossed the Moselle I spent 15 hours
in the water and it made me feel so bad I
could not stand it up with the Company any
more, ZEvery time I started to go back I

would think about how bad that was and couldn't
do it., T would not be willing to go back to
the Company"” (Govt.Ex.B).

Accused's platoon commander encountered accused on a street
in Nancy during the latter part of October, and made arrangements with
him to meet him shortly thereafter with the intention of taking him

back to the company. Accused did not keep the appointment (R9).

5394
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4. In an unsworn statement made through his counsel,accused
asserted that at the crossing of the Moselle River he was "pinned-
down under fire" for 15 hours. Thereafter he was unable to stand
exposure to shell fire. On 21 September, as his company marched
to the Meurthe River to make an attack, he dropped out of line to
defecate, Thereafter he could not find his company and was taken
to Company H, with which he did make the river crossing. He re-
mained with Company H for three days and then went to Nancy where
sometime later he encountered his company commander (Captain
Giacobello) and arranged to meet him at the Red Cross Club. He
went in search of a friend to accompany him and missed the appoint-
ment with the company commander, Thereupon he immediately prepared
to return to his company. He reached an ordnance outfit where he
was arrested, about 7 November, by military police and returned to
his regiment. Defense counsel further stated:

*He fought clear across France in all the
battles, but exposure to shelling got the
best of him, He would be more than will-
ing to serve in any capacity that doesn't
require him to be in the front lines. He
didn't think he was deserting his regiment
in combat, because his regiment was not
fighting when he left" (R15).

5. The evidence is clear and undisputed that accused possessed
knowledge that his company was about to make a river crossing in the
face of enemy opposition. By his own assertion, he had previously
participated in the operations involved in the crossing of the Moselle
River. He therefore understood the nature of the operations and the
threat to his own life and safety. The inference 1s reasonable and
Just that accused absented himself with the specific intent of avold-
ing the perlils and hazards of combat which confronted him. His guilt
of the offense charged was proved beyond doubt (CM ETO 4570, Hawkins;
CM ETO 4701, Minnetto).

6. The charge sheet shows that accused is 29 years of age. He
was inducted 21 August 1943. No prior service is shown.

7. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Re-
view is of the opinion that the record is legally sufficient to sup-
port the findings of guilty and the sentence.

8. The penalty for desertion in time of war is death or such

other punishment as a court-martial may direct (AW 58). Confinement
in a penitentiary is authorized by Article of War /2, The designation

2394
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of the United States Penitentlary, Lewlsburg, Pennsylvania, as

the place of confinement is proper (Cir.229, WD, 8 June 1944,
sec.II, pars.1lb(4) and 3b).

L 7 . .
Y ANy
. v g f'
Y Bl 10 Judge Advocate
g Y
//7&(6"(‘34:' . &ﬁ?zf‘f Judge Advocate

C(M Z £@ A Q Judge Advocate

SIS A
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1st Ind.

War Department, Branch Office of The JP%%? Advocate General with the
European Theater of Operatioms. 17 ]945 T0: Commanding
General, 35th Infantry Division, APO 35, U, S, Army,

1., In the case of Private WOODROE W, QUINN (34871357), Company
F, 137th Infentry, attention is invited to the foregoing holding by
the Board of Review that the record of trisl is legally sufficient
to support the findings of guilty and the sentence, which holding is
hereby epproved. Under the provisions of Article of War 50}, you now
have authority to order execution of the sentence,

2. When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is CM ETO
5394. For convenience of reference please place that number in
brackets at the end of the order: (CH ETO 5394).

Wi

E.” C., McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.

2394
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Branch Office of The Judge Advocate General (391)

with the

European Theater of Operations

BOARD OF REVIEW NO. I

CM ETO 5396

UNITED STATES
V.

Private GECRGE R. NURSELENT

(20934940), Company N,
137th Infantry

)
)
)
)
)
)
)
3

APO 887

16 FEB 1945

35TH INFANTRY DIVISION

Trial by GCM, convened at Oriocourt,
France, 6 December 1944. Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard
labor for life. Eastern Branch,
United States Disciplinary Barracks,
Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO, 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above has

been examined by the Board of Review.

2. Accused was tried upon the following charges and specifications:

CHARGE I: Violation of the 58th Article of War.

Specification: In that Private George R. Nursement,
Company "MW, 137th Infantry did, in the vicinity
of Ormes, France on or sbout 11 September 1944,
desert the service of the United States by absent-
ing himself without proper leave from his organi-
zation with intent to avoid hazardous duty, to
wit: combat with the enemy, and did remain absent
in desertion until he returned to his organization
on or about 18 November 1944.

CHARGE IX: Violation of the 64th Article of War.

Specification: In that * * * having received a law-
ful command from Captain William E Sinex, his

9396
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superior officer, to report to the Company Com-
mander, Company "M", 137th Infantry, did, at
Gros-Tenguin, France on or about 23 November
1944, willfully disobey the same.

He pleaded not guilty and, all of the members of the court present at
the time the vote was taken concurring, was found guilty of both charges
and specifications. No evidence of previous convictions was introduced.
Three-fourths of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due, and to
be confined at hard labor, at such place as the reviewling authority may
direct, for the term of his natural life. The reviewing authority
approved the sentence, designated the Eastern Branch, United States
Diseciplinary Barracks, Greenhaven, New York, as the place of confine-
‘ment, and forwarded the record of trial for action pursuant to Article
of War 503%.

3. Accused, an ammunition bearer in the mortar platoon of Com-
pany M, 137th Infantry, was wounded on 13 July 1944 during the operations
of the company at or near St. Lo, France (R7,15; Def.Ex.l). He was
hospitalized in England, but was returned to his company in September
1944. He arrived at the company kitchen on 11 September 1944 (R10).

At that time the company was located near Ormes, France. It was engaged
in making the crossing of the Moselle River in support of the 3rd
Battalion of the regiment (R7). The morning report of the company (R7;
Govt.Ex.A) of 2/ Fovember 1944, correcting the morning report of 14 Octo-
ber 1944, showed that accused was absent without leave from 11 September
1944 to 18 November 1944. In an extra-judicial statement voluntarily
made during the pre-trial investigatlion accused admitted he

"returned to the % * * kitchen area from the
hospital sometime in the first part of Septem-
ber; 1944. The kitchen was a few miles from
the Moselle River, France at the time, on the
west slde. * * ¥ I understood the Company was
up forward planning on crossing the Moselle.

I did not feel well enough for duty up there

and went AWOL from the Xitchen area. * ¥ *

I left on foot. About two months later I was
apprehended at Revigny near Bar le Duec, France.
* % ¥ Captain Sinex gave me an order to go back
to my Company on 23 November and I refused to

do it" (R13,14; Govt.Ex.C).

After his rights were explained, accused elected to make an unsworn state-
ment through his counsel which included the declaration that accused

"was sent to the kitchen area where he was
slated for transportation to his company,
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Company "M". The accused felt that he was

in no condition to return to combat, and rather
than go up front, left his organization from
the kitchen area" (R15).

After his epprehension and while he was being held by the Ser-
vice Company of his regiment, he received from Captain William E. Sinex,
company cormander, a direct order "to report to the Commanding Officer
of Company 'M', 137th Infantry, for duty". The oral order was confirmed
in writing and was served on accused. He acknowledged receipt of the
same (R11,12; Govt.Ex.B). Accused refused obedience (R12).

a, Charge I and Specification: The evldence clearly shows
that accused deliberately left the kitchen area after he had gained
knowledge that his company "was up forward planning on crossing the
Moselle®, It was in fact supporting the 3rd Battalion of the regiment
in the crossing operations. The court, under the circumstances shown,
was justified in inferring that the "crossing® was a combat activity,
opposed by the enemy, and that it was of a hazardous nature. Although
the combat elements of the company were "up forward" an unstated distance
from the kitchen, the kitchen was certainly a part of accused's "organi-
zation", It was the point where accused gained information as to the
" nature of his expected duties when he reached his platoon. Accused,
with kmowledge of this situation, deliberately left his command and
thereby avoided the perils erising during the erossing operations.

A1l of the elements of the offense were proved (Cil ETO 4570, Hawkins;
CM ETO 4701, Minnetto).

b. Charge II and Specification: The evidence 1s uncontra-
dicted that accused, after he had been apprehended, willfully and .
deliberately refused to obey Captain Sinex's order to report to his
company commander. The offense charged was fully proved (CM ETO
3988, 0'Berry and authorities therein cited).

4. The charge sheet shows that accused is 22 years of age. He
was inducted 21 larch 1942. Prior service is shown from 25 September
1940 to 14 November 1941.

5. The court was legally constituted and had jurisdiction of the
person and offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record is legally sufficient to support the
findings of guilty and the sentence.

6. The penalty for dec~~*" 1 in time of war is death or such other
punishment ~~ *° ay direct (A7 58). The designation
- tes Disciplinary Barracks, Greenhaven,
zent is proper (Cir.210, WD, 12 Sep

/; 4 /
W’ 4*@.; L7 Judge Advocate
}”‘in{’r//f/m c J"'&L,-m - _Judge Advoc5‘t3 9 6
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1st Ind,

War Department, Branch Office of The Judge Advocate General with the
Luropean Theater of Operations. FEB 1945 TO: Commanding
General, 35th Infentry Divislon, APO 35, U S. Army.

1. In the case of Private GEORGE R. NURSEMENT (20934940), Com-
pany M, 137th Infantry, attention is invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient
to support the findings of guilty and the sentence, which holding is
hereby approved. Under the provisions of Article of War 50}, you now
have authority to order execution of the sentence.

2. TWhen copleg of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM EPO 5396, For con-
venience of reference please place that number in brackets at the end

of the order: (CM ETO 5396).

£, ¢. oI,
Brigadier General, Uhitedéﬂ/ testathLQB 1;:
Asglistant Judge AdVOcat Qi{iﬁk o&% S_;
“.% \\Jﬁ}c_,iz . f?i
\s/'; - %f ‘\\ \'\‘E
‘\1' N T
N -

Fa

. 5396
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Branch Office of The Judge Advocate General
with the
Buropean Theater of Operations
APO 887
B
BOARD CF RZVIEW NO. 1 17 FE 1945
Ci ETO 5406
UNITED STATES g 36TH INFANTRY DIVISION
V. ) Trial by GCM, convened at Headquarters
) 36th Infantry Division, APO 36, U.S.
Private FRED ALDINGER ) Army, 27 November 1944, Sentence:
(39857015), Medical De- ) Dishonorable discharge, total forfeitures
tachment, 143rd Infantry. ) and confinement at hard labor for life,
) Eastern Branch, United States Disciplinary
) Barracks, Greenhaven, New York.

HCIDING by BOARD QOF REVIE. NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specifica-
tion:

CHARGE: Violation of the 58th Article of War.

Specification: In that Pvt Fred Aldinger, Medical
Detachment, 143rd Infantry, did on or about
28 April 1944 near Qualiano, Italy, desert the
service of the United States and did remain
absent in desertion wutil returned to military
control on or about 2 November 1944.

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was found guilty
of the Specification, except the words "2 November 1944", substituting
therefor the words, "1 October 1944", of the excepted words, not
guilty, of the substituted words guilty and guilty of the Charge.

2406
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No evidence of previous convictions was introduced. Three-fourths

of the members of the court present at the time the vote was taken
concurring, he was sentenced to be dishonorably discharged the

service, to forfeit all pay and allowances due or to become due, and to be
confined at hard labor, at such place as the reviewing authority

may direct, for the term of his natural life. The reviewing authority
approved the sentence, designated the Eastern Branch, United States
Disclplinary Barracks, Greenhaven, New York, as the place of confine-
ment, and forwarded the record of trial for action pursuant to Article

of War 50%.

3. The evidence for the prosecution showed by signed extract
copies of morning reports of accused's organization, which were
received in evidence without objection, the initial absence of
accused without leave on 28 April 1944, his continued absence on 21
October 1944, and his confinement on 2 November 1944 in the "PBS
stockade” (R4; Pros.Ex.l). No witness was called by the prosecution.

L., For the defense, it was stipulated between the prosecution,
gcecused and the defense that he returned to military control on or
about 1 October 1944 (R6).

After his rights were explained to him, accused elected to
make an unsworn statement through counsel as follows:

“The accused was inducted into the Federal Service
on the 24th of February 1943 and received his basic
_training at Fort ilcClellan, Alabama, In the basic
training the accused was given the regular infantry
training and did not receive any medical training.
The accused landed in Oran, North Africa during the
month of November 1943 and then went to Naples, Italy,
landing there duringz the month of December 1943. The
accused was assigned to the lledical Detachment of the
143rd Infantry around the first of January 1944.
Shortly after his assignment to the Medical Detachment
of the 143rd Infantry the unit to which he was assigned
was engaged in the Rapido River action. The accused
was evacuated to a hospital shortly following that
engagement for exhaustion. Following his stay of a
few weeks in the hospital he was returned to duty with
his unit. The accused desires to make no further
statement® (R6).

5, Each of the three extract coples of morning reports which
were received without objection were signed by "J. B. Cunningham
¥aj. M.C.", who failed to indicate in what capacity he acted in
placing his signature on each instrument, Since no question was

2‘ 5406
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raised by the defense, it could properly be assumed by the court
that he acted in the capaclity of commanding officer of the lMedical
Detachment, 143rd Infantry (CM 233121, Patton).

A failure to object to a proffered document on
the ground that its genuineness has not been
shown may be regarded as a waiver of that ob-
Jection" (MG, 1928, par.ll6b, p.120).

6. The absence of accused without leave for a perlod of more than
four months in an active theater of operations was evidence from which
the court was fully warranted in finding him guilty of desertion (LCif,
1928, par.130a, p.143; Ci ETOC 1629, O'Donnell; CM ETO 2343, ilelbes,
and cases therein cited).

7. The charge sheet shows that accused is 21 years of age and was
inducted at Fhoenix, Arizona, 24 February 1943, to serve for the duration
of the war plus six months. He had no prior service,

8. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were cormitted during the trial. The Board of Review
is of the opinion trat the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence,

9. The penalty for desertion coumitted in time of war is death
or such other punishment as the court-martial may direct (a5 58).
Confinement in the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, is authorized (AW 42; Cir.210, WD, 14 Sept.1943,

sec.VI, as amended).
A/ W""L / f Judge Advocate

}71&(¢¢¢«—.4 e %m,mﬂu Judge Advocate

Llisint Z il ] s s
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lst Ind.

War Department, Branch Office of The Judgfffffgigte General with
the European Theater of Operations. 17 70: . Comnand=-
ing General, 36th Infantry Division, APO 36, U.S. Army.

1. In the case of Private FRED ALDINGER (39857015), ledical
Detachment, 143rd Infantry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence,
which holding is hereby approved. Under the provisions of Article
of War 504, you now have authority to order execution of the sentence.

2. Particular attention is invited to the comments in para-
graph 7 of the holding of the Board of Review in Ci ETO 5196, Ford
which are equally applicable to the record of trial and accompanying
papers herein.

3. No witnesses were called by the prosecution. The govern-
ment's case consiats of 12 lines of the record, introducing three
morning reports and the stipulation. All that is shown as to the
facts of the offense appears in the short unsworn statement of the
accused, It is not a satisfactory record to support a life sentence.

4. Vhen copies of the published order are -forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement., The file number of the record in this office is Cd ETO
54,06, TFor convenience of reference, please place that number in
brackets at the end of the order: (CM ETO 5406).

Wyess

7 /E. C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.

A 5406
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with the
Ewropean Theater of Operations
APO 887
BOARD CF REVIEW NO. 1 17 FEB 1945
G ZTO 5414
UNITED STATZES % 36TH INFANTY DIVISION
' ; Trial by GCi, convened at Head-
quarters 36th Infantry Division,
Private ALVA L. VHITZ )} APC 36, U. S. Amy, 27 November
(34368824), Company B, ) 1944, Sentence: Dishonorable
141st Infantry ) discharge, total forfsitures
') and confirement at hard labor
) far life. Iastern Branch,
) United States Disciplinary Bar-
) racks, Greenhaven, New York.

HOIDING by BOARD CF RIVIEW NO. 1
RITER, SHERMAN and STEVERS, Judge Advocates

l. The record of trial in the case of the soldier
named above has been examined by the Board of Review,

2. Accused was tried upon the followlng Charge and
Specification:

CHARGE: Vioclation of the 58th article of iar.

Specification: In that Pvt. Alva .. Vhite,
Co B, 11st Infantry, did, at or near
Battipaglia, Italy, on or about 27 Juhe
1944, desert the service of the United
States and did remain absert in deser-
tion until on or about 2 November 194L4.

He pleaded not guilty and, two-thirds of the members of the
cowrt present at the time the wte was taken cohcurring, was
found guilty of the Specification, except the words "2 lovenber
19447, substituting therefor the words "1 Cctober 1944", of the .
excepted words, not guilty and of the substituted words guilty,

-1 - 2414
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and guilty of the Chargs. No evidence of previous convictions
was introduced. Three-fourths of the members of the court pre-
sent at the time the vote was taken concurring, he was sentenced
to be dishonorably discharged the service, to forfeit all pay
and allowances die or to become due, ard to be confined at

hard labor, at such place as the reviswing authority may direct,
for the term of his natural 1ife, The reviewing authority ap-
proved the sentence, designated the Iastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement, and fcrwarded the recard of trial for ac-
tion pursuant to Article of War 503.

3. The evidence for the prosecution showed by a certi-
fied extract copy of the morning report of accused's organiza-
tion, which was received in evidence, defense counsel stating
there was no objection, the initial absence of accused with-
out lsave on 27 June 1944 (R5; Pros.ix.l). His return to
military control on or about 2 November l%h was Indicated by.
a certified copy of travel orders, dated 2 ilovember 1944, of
Headquarters Peninsular Base Section, AP0 782, pertaining to
certain prisoners, incdlwding accused, vhich was also received
in evidence without objection (R6; &'I‘OS.MX.Z) No witnesses
were called by the.prosecution,

4, For the defenss, it wrzs stipulated between the pro-
secutlon, accused and the defense that accused retumed to-
military control on or about 1 Cctober 1944,

After his rights were explained to him (R6), ac-
cused elected to be sworn and testified that he finished tthe
elghth grade in school and was 20 years of age when inducted
6 Sept ember 1942, Prior to his induction, he was a mechanic
and was trained in the army as a mechanic from 30 Septenber
1942 until the latter part of Febrwary 1943. He joined the
36th Division about 1 April 1943 and was assigred as a rifle-
man, but after the division came overseas he was assigned as
a mechanic and truck driver about 1 Lay 1943 in the "Special
Company”™, with which he remained until December 1943 (R7). He
then rejoined his unit at Cassinc and took part in the attack
across the Rapido Rlver., About 30 January 1944 he suffered a
bad case of trench foot and went to the hospital for 60 days.

He returned to his company at .ivellino where the men were tak-
ing "mountain training®. - Later he joined the M"iuleback Cutfitt,
He was at Anzio and stayed with a special service troop in the
Avellino hills through the Anzio campaign. He went absent with-
out leave from the "Luleback OCutfit" about 17 June 1944, because
he knew if he got back to his company he would never get a trans-
fer. le went to Rome and was appreternded abouwt 30 September 1944,
Regarding his absence he said

2 0414
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"All the tims I was ACL I wanted to

.get back. I went back to twn in and
the Division had moved to Southern
Itsly to take training again. I tried
to get to them from one day to another
and kept trying. I didn't want to
desert the irmy. I wished a thousand
time I could get into another outfit.

I had a good record, I didn't get
transferred because orders came through
the Division that nobody in the Infantry
could get transferred to another outfit.
They sent me back to my company" (R8).

Cross-examined, accused stated he was absent
without leave at the time the invasion of France was made,
ard was "sorry about that", One of the maln reasons he
didn't Join his company was that he did not like to carry
a rifle, le ’ '

“didn't want to shoot anybody but I
warted to & my part in the Yar, I
drove a truck and hauled PX rations
in the Special company; I liked the
outfit., I knew ths boys up farther
were doing more than I was®,

He was not afraid of getting killed but stated "I don't belisve
in killing anyone®, He fired a rifle once ar twice while at
the Hapido River but "was nervous and scared at the time and
I don't know if I hit anything" (R9). Aisked, "You don't want
to go back to an infantry company--a fighting company?%, he
replied, "ell, I....I want to get into another ot fit if I
can" (R10).

5. The certified extract copy of the morning report of
accused's organization, which was received in evidence without
objJection, purports to be autherticated by the assistant per-
sonnel officer, lAlst Infantry. Such officer was not the of-
ficial custodian of the original and was thus unauthorized to
authenticate a copy thereof, The improper authentication, how-
ever, was waived by the failure to object thereto (Cil ETO 5234,
Stubinski). The extract copy also indicates tlat the original
report was signed by "iilliam F, Fischer, Capt. Inf", who failed
to indlcate in what capacity he acted in placing his signature
on the instrument. Since no question was raised by the defense,
it could properly be assumed by the court that he acted in his
capacity of comnanding officer of the company (Ci ETC 5406, Ald-

inger) . .

T 2414
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6. From the evidence presented the court could
properly find that accused was absent withouw leave from
his organization for the period alleged exceeding three
months, Which under all the circumstances, warranted
the cowrt's finding that he did not intend to return to
the service (hCh, 1928, par. 130a, p.l43; ET0 1629,
O'Donnell, Cii z..TO 23&3, . elbes and cases therein cited;

Ch ZTO 5406, ildinger).

7. The charge sheet shows that accused is 22 years
of age and while it does not indicate whether he enlisted
or was inducted, at Jefferson City, Tennessee, 7 September
1942, his testimony showed that he was inducted. He had
no prior service.

8. The cowrt was legally constituted and had juris-
diction of the person and offense. No errors injuriously
affecting the substantial rights of accused were comnitted
during the trial. The Board of leview 1s of the opinion
that the recard of trial is legally sufficient to support
the £inmdings of guilty and the sentence.

9. The penalty for desertion committed in time of
war is death or such other punishment as the court-martial
may direct (4. 58). The designation of the Zastern Branch,

United States Disciplinary Barracks , Greenhaven, New York,
is authorized (47 42; Cir.210, WD, 14 Sept. 1943, sec.VI,

as amerded)}. -
}‘,"“ /4- i
Jﬁa"’u- e -'*fc“ - -.Judge Adwcate

%ﬂ/e/ w7 7{_ Judge idvocate

'Z Judge Advocate
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1st Ind .

War Department, Branch Cffice of The Judge ..dvoca'c.e Gereral with ~
the Suropean Theater of Cperations. 17 FEB ;945 TC: Com-
manding Ceneral, 36th Infantry Division, APC 36 S. Army.

1. In the case of Private ALVA 1. WHITZ (34368824),
Company B, 141st Infarnbry, attention is invited to the fore-
going holding by the Board of Leview that the record of trial
is legally sufficient to support the findings of guilty and
the sentence, which ‘xolding is herebv approved. Under the
provisions of article of llar 50), you now have authority to

order execution of the sentence.,

2. Particular attention is invited to the corments
in paragraph 7 in the opinion of the Board of Heview in CLI ZT
5196, Ford, which 4s equally applicable to the record of trial
and accompanying papers herein.

3. HNo witnesses were called by the prosecution; the
Government's case consists of 14 lines in the record introducing
a morning report and 2 stipulation., The facts were all told by
the' accused. It is not a satisfactory record to support a life
sentence,

L, When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this of-
fice is Ci 2T0 5414. For convenience of reference, please place
that nuber in brackets at the end of the order: (Ci ETO 541%).

(/L bleeey

e NCIEIL,
Brigadier General, United States army,
Assistant Judge advocate General,

REGRADED DNeLa a5 1mie D
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