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Branch Office of The Judgze Advocate General

with the : 3
European Theater REGRADED . LA vcrdss s FriZdo..........
APO 887
BY AUTHORITY OF . T"d 4G i
e o L e 27 ym 988 Capr £ L2t 1BMS o0, AL Colery.

Cil ETO 13482 JAGC., Aser Bl Ao . MAy Sﬂ/

UNITED 5-TATES g 45TH INFANTRY DIVISION
Ve ) Trial by GCli, convened at APO 45,
<) U, 8., Army, 31 iiay 1945: Sentences: -
Private RUSSELL S. IANUZZO ) Dishonorable diechsrge, total for-
(12238460), Company A, )  feitures, confinement at hard
179th Infantry ) lsbor for life. Fastern Branch,
)  United States Disciplinary Barracks,
) Greenhaven, New York,

HOLDING by BOARD OF REVIEW NO, 3
SLEEPER, SHFRYAN and DEWEY, Judge Advocates

1 The record of“tria.l in the case of the soldier named above has
been examined by the Board of Review.
\

26 Accused was tried upon the following charges and specifications:
CHARGE I: Violation of the 58th Article of War.

- Specificetion 1¢ In that Private, then Private First
Class, Russell S Ianuzzo, Company A, 179th Infantry,
did, at or near Wingen, France, on or sbout 21 December <
1944, desert the service of the United States, and did
remzein absent in desertion until he returned to military
control on or gbout 27 January 1945, e

Specification 2: In thet * * % did, at or near Reichshoffen,
France, on or about 29 January 1945, desert the service
of the' United S;ates, and did remain sbsent in desertion
until he returned to military control on or about 18
Februsry 1945, :

Specification 3t In that % % * did, at or near Ibersheim,
Germany, on or about 26 March 1945, desert the service

'CONFIDENial -
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of the United States by absenting himself fronm

his organization without proper leave and with

intent to aveid hazardous duty, to wits combat

operations against elements of the German Aymed
Forces, and did rémsin absent in Qesertion until

: he returned to militsry control on or about 20
- Apri) 1945,

- CHARGE IIt Violation of the 69th Article of.War,
Specification 1t (Nolle Prosequi),

“Specification 23 In that * ¥ % after having been-

duly placed in confinement, did, at or near

Reicehshoffen; France, on or about 29 January -

1945, escape from sald confinement before being

set at liberty by proper authority,
He plesded not guilty and, all members of the court present at the tike
the vote wag taken concurring, was found guilty of the charges and speci=
fications., No evidence of previous convictions was introduced, All
mermbers of the cowrt present at the time the vote was taken congurring,
he was sentenced to be dishonorably discharged +he service, to forfeit
all pay end allowances due or to become due, and to be confined at hard -
labor at such place as the reviewing suthority may direct for the term -
-of "your" natural life, The reviewing authority confirmed the sentence,
.designated the Fastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement and forwarded the re-
cord of trial for action pursuant to Article of War 504,

3e Evidence for prosecutions

Duly authenticated extracts of Coﬁpany A morning reports for
22 December 1944, 17,27, and 30 Janusry, 20 February, and 10 and 23 April
1945 were introduced without objection (P 3 Pros.Ex.A,B,C).

On 21.December 1944 accused, who was confined in the regimental
stockade (R6; Pros.Ex.A), was detailed to Service Company., When the regie
mental militery police came to pick him up, accused was absent, He was
not present with Service Company or at the regimental stockade from 21
December 1944 to 27 January 1945 (B4-7). Company A morning report for
22 December 194/ shows accused from confinement regimental stockade to
absent without leave as of 21 December 1944; that for 27 January 1945,
from absent without leave to confinement regimental stockade (Pros.Exet),

On 29 Jamuary 1945, accused was in confinement in the regimental:

stockade near Wingen (R7-8; Pros.Ex.A,B). In the morning he and other
prisoners were in the cellar of a bullding .. The guard closed the docor,
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" tied it with "a little string", and went upstairs to awaken his relief,

Vhen the guard returned, the string was unfastened and the accused

. abgent, Accused was not present in the stockade from 29 January to
18 February 1945 (R8-9), Compeny A morning revort for 30 January 1945,

" shows accused from confinement regimental stockade to absent without

leave as of 29 January 1945; that for 20 February 1945, "fr AIOL to

sk LOD (in 95th EH) is trfd to Dof P 7th Army per ALD Sheet 328th Med

Bn 18 Feb 45" (Pros.Ex.B).

On 27 liarch, 1945, when his unit was about to cross the Rhine
under enemy fire, accused, saying "I haven't got it - I just can't do it
* ¥ # turned around and run off", He was not precent, in the company
from “hat day until 20 April 1945 (R10-14)e. The company morning report
for 10 April 1945 shows accused from duty to sbsent without leave as of
26 Varch 1945; that for 23 April 1945, from absent without leave to cone
finement regimental stockade as of 20 April 1945 (Pros.Ex.C),

Cn or sbout 16 lay 1945, accused voluntarily made a statement
to the investigating officer, According to him,

' " Accuse§7 opened the conversation by asking me

as to whether or not I thought it would be a

_ general court-martial. I said I dicn't know for

sure that it would be. Well, he said, 'I probably
will deserve more than I'11l get', I said 'Is that
the way you feel about it, how are you going to

pPlead in court?! ‘He said he guessed he would plead
guilty. I asked him where he spsnt all of his time,
all the time he was gone. He said he spent all of
the time he was gone in Buchswiller. He spent most.
of the time with a French girl and her family until
he was picked up by the MP, He saild the second time
he was gone he went again to Buchswiller and stayed
with the same girl. He took out a picture of the.
girl and showed her to me. He said thet while there
he vwas sick and went to the hospital and when released
he ceme back through proper channels, He stated he
reported to Sgt. Brave of the MP Detachment who told
him to "get the hell out of there - he didn't want
him - to get back to his company®, -He said he went
back to his company until the crossing of the Rhine,
He said that night he got as far as the river and got
in the boat and said he turned yellow and just couldnft
go across, He said he reported to the lPs the next
morning and Sgt. Brave ,told him, "Get the hell out

of here, we don't want you", again, So he went back
to Buchswiller again and stayed there for quite some
time, Then he decided he was fed up with this AVOL
business so he said he walked twenty miles to turn
himself back into the WMPs" (R15,16).

Wl sk
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be The acaisged, after his rights as a witness were explain;d to
him, elected to remain sllent end no evidence was introduced in his be-
half,

5 The record supports the finding of guilty of Specification 1,
Charge I, Accuced's unauthorized absence of 37 days in an active theater
of operations, commenced under circumstances analogous to a breach of
perole, support the court's inference and finding that at eome time
accused did not intend to return (CM ETO 1629, 0'Donnell).

. The record also supports the findings of guilty of Charge II
and Specification. Though the mesns - a piece of string - employed to
lock accused in his place of ¢onfinement - a cellar - was woefully ine
adequate, the M"lack of effectiveness of the physical restraint imnosed
is immaterial to the issue of guilt® (ICM, 1928, parel39b, p.154).

The record of trial likewise supporte the findings of gullty
of Specification 2, Charge I, While the morning revort for 20 February
1944 wes patently hearsay and incompetent to show the time of accused's
return to military control, it*was not essentiel to the prosecution's

. case to prove the duration of his absence. Desertion "is complete when
the person absents himself without suthority from his place of service
* * % with intent not to return thereto" (MCM 1928, par.130a, p.142).
Even assuming accused returned to militery control many days prior to-
18 February 1945 as alléged and found, his unauthorized absence, come-
menced by an escape from confinement and following hard upon his pre=
vious desertion, spent with the same girl with whom he had spent his
previous desertion, and terminated only by the need for hospitalization,
support the court's inference and findings that zccused intended not to

. return, [

Substantial and compelling evidence support the finding of
: guilty of Specification 3, Cherge I,

6e The charge sheet shows that acased ig 20 years of age and that
he enlisted, without prior service, 28 June 1943 at Buffalo, New York,

T The court was legally constituted and had Jurisdiction of the
person and offenses. - No errors injuriously effecting the substantisl
rights. of the accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to ,support the findings of gnilty and the sentence,

8, The penelty for desertion in time of wer is death or such
other punishment as the court-martial may direct (AW £8). The designa= -
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“of the Eastern Branch, United States Disciplinery Barracks, Greenhaven,
‘New York, as the place of confinement is authorized (AW 1.2, Cir,210,
ND, 14 Sept.l943, sec VI, as amended),

r” / .
AfM('M“‘!Jwge Advocate
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Branch Office of The Judge Advocate General . !

with the
Buropean Theater
APO 887
BOARD OF REVIFW NO. 3 . 7 MG \35‘5 g
CM ETO 1348l '
UNITED STATES )  LSTH INFANTRY DIVISION
. ) .
Ve ") Trial by GCM, convened at APO L5,
. . ) U. S. Army, L June 19L5. Sentence:
Private WILLTAM P, DE VITO ) Dishonorsble discharge, total
-(32827766), Company E, ) forfeitures and confinement at
180th Infantry ) hard labor for life. Eastern Branch,
) United States Disciplinary Barracks,
) Greenhaven, New York.

HOLDING by BQARD COF REVIEW NO. 3

SLEEPER, SHERMAN and DEWEY, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,.

tions:

2, Accused was tried upon the following charges and specifica=

CHARGE: Violation of the 58th Article of War,

Specification 1: In that Private William P. DeVito,

Company E, 180th Infantry, did at or near
Mullerhof, France, on or about 1 December 19LL,
desert the service of the United States, ‘and
did remain absent in desertion until he re-_
turned to military control at or near Wilden-
guth, France, on or about 31 January 1945,

Specification 2: In that # % % did, at or near

Wildenguth, France, on or about 2 February,
1945, desert the service of the United States
and did remain absent in desertion until he
returned to military contrel at or near Bad
Aibling, Germany, on or about 9 May, 19L45.

\r‘MT,M ' :1 3 ‘; ‘;" A
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He pleaded not guilty and, 211 of the members of the cmurt present
at the time the vote was taken concurring, was found guilty of the
Charge and specifications., Wo evidence of prior convictions was
introduceds Three-fourths of the members of the court present at
the time the vote was taken concurring, he was sentenced to be
dishonorably discharged the service, to forfé&it all pay and
allowances cue or to become due, and to be confined at hard labor,
at such place as the reviewing authority may direct, for the tem
of his natural 1life, The reviewing authority approved the sentence,
designated the Easterm Branch, United StatesDisciplinary Barracks,
Greenhaven, New York, as the place of confinement, and forwarded the
record of trial for action pursuant to Article of War 50i,

3e In presenting its case the prosecution offered in evidence
an extract copy of the morning report of Detachment No. 3, Ground Force
" Reinforcement Command, dated 1 December 194k, and éxtract copies of the
morning reports of Company E, 180th Infantry, dated 2 February 1945,
!y February 1945, 10 May 1945 and 12 May 1945. Defense counsel affirma-
tively stated that there was no objection to the admission of these
documents and they were accordingly admitted into evilence as Prosecu~
tion Exhibits A, B and C. The extract copy of the morning report of
Detachment No., 3, Ground Force Reinforcement Command, for 1 December -
194} shows accused from duty to absent without leave as of 0630 hours
on that date and the extracted entry is shown to have been signed by
William E. Carroll, First Lieutenant, Infantry. The capacity in which
he signed the original entry is not shown. The extract copy is
authenticated as a true and complete copy by William E, Carroll, First
Lieutenant, Infantry, and the certificate of authentication recites
that on 6 February 1945, the date of the preparation of the certifi-
cate, he was adjutent of the detachment, The extract copies of the
mominy reports of Company E, 180th Infantry, show accused "reasgd & jd
Co. 31 Jan L5 fr 3rd Repl, Bn." corrected to show "reasgd not jd Co.
fr 3d Reinf. Bn., 1 December, 19LL to AWOL 0630 1 Dec. Ll to duty 31
Jan 45", "dy to AWOL 1000 hours 2 Feb 45", and "AWOL to Conf Stockade
1400 hrs 9 May LS", The extracted entries are shown to have been
" signed, and the extract coples authenticated, by E. G. Wells, Captain,
Infantry, Personnel Officer, 180th Infantry.

First Lieutenant Paul E, Peterson, Company E, 180th
Infantry, testified that on 31 January 19L5, Company E was on the line
pear Wimmenau and that, as executlve officer, he went back to the
kitchen to bring accused forward. Upon reaching the kitchen, he
instructed the mess sergeant to inform accused that he was to get his
equipment ready and that he, Lieutenant Peterson, would retarn to the
kitchen after a trip to the command post at which time accused was to
Join him in returning to the line, When Peterson later came back to
the kitchen, he was informed that accused was not yet ready and that
he would be sent up the following morning on the ration truck,

CONFIDENTIAL | 13484
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' Lieut'enent Peterson accordingly returned to the line without him,

Accused was not present wi th the company at any time between 2
February and 9 May 1945 (RL,5).

Technician Fifth CGrade Albert Carr, second cook, Company
E, 180th Infantry, testified that he saw the accused around the
kitchen area on or about 1 February 1945, He was not, to the knowledge
of the witness, present with the company between 2 February and 9 May
1945 (R5,6).

On or about 19 May 1945, accused voluntarily made a state=
ment to an investigating officer, In this statement he recited that he
entered the army in March of 1943 and was first assigned to Company
F,.180th Infantry, on 2 Febrmery 194L. - He was never wounded but went
to the hospital for reasons unrelated to combat shortly after he
Joined the unite On his release from the hospital he returned to his
organization, then "on the beachhead", He went back to the hospital
because of the same complaintin April of 194}, remained there three
days, and again rejoined his organizstion. On 25 September 19LL he
went to the hospital for a circumcision and was released on 10
October, He was apparently being returned to his unit through replace-
ment channels and went to the 3rd Replacement Depot, then on the out-
skirts of St. Loups ‘He got drunk the first night he was there -and was
absent from roll call the following morning. Thereafter, his name was
omitted when roll was called, He remained at the Replacement Depot,
usually eating his medls there but spending his nights ™n tom", The
depot moved on or about 1 December 1944 but he remained in the vicinity.
He was later apprehended and returned to the depot where he was placed
in the stockade, He was released after two or three days and told he
would be returned to his division, He became worried about returriing
to the line and "left" on a date which he did not recall, He went to
Dijon but was apprehended on or about 25 Jamary 1945 and retumed to
his unit. He got as far as the kitchen where he was told by "a
soldier" to get ready to return to his platoon. At this time, he was
afraid to go up to the line because he knew he "could not stand it" so
he "left again". He returmed to St. Loup, where he lived for a time
with an Italian family, but was later sent to a stockade in Dijon
from which he escaped, After roaming about for approximately 10
days, he was picked up in Plombieres and put in the Epinal stockade,

He escaped from that stockade as well and was picked up on 23 April,
about a month later, in Epinal, Thereafter, he went "from one stockade
to another™ until returned to t.he 180th Infantry (R7=9,Pros Ex.D)e

. Le After being advised of his rights, accused elected to be
sworn &s a witness on his om behalf, He testified that while on the
beachhead in Italy he told the then executive officerof his company
that he "couldn't take it any more" and was advised to remain at his
duties untdl the following moming when he would be sent to the .
hospital, That evening the executive officer "got shell shocked" and
nothing was done, ¥He thereafter went to his company commander who

W.VIJ.N}BGHNOO ' : 1 ‘! oA
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advised him that he would try to get him reclassified "after the push”,
When the campaign was completed, he was told there was.nothing to worry
about because the fighting was over. He later accomparied his wunit to
-France and "stuck it out wuntil around Epinal--a little past Epinal®.
At the time he went to the hospital, he made attempts to be reclassified
but these were unsuccessful, When he went to the hospital the last time
he knew that if he returned to the line he would "just have to leave® so
he "went AWOL * ¥ # because I was getting so I couldn't stand it any
more on the lines and was scared" %310). He did not want to stay away
and was not a deserter. He had tried many times to come back but
Neverything just turned upside down in me and I just couldn't take it any
moren (9.10-13).

5, The extract copy of the morning report of Detachment No. 3,
Ground Force Reinforcement Command, for 1 December 1944, introduced to
show accused's initial absence on that date, indlcates that the extracted.
original entry was signed by William E. Carroll, First Lieutenant,
Infantry. No indicati on of the capacity in which he signed this entry
appears., When the extract copy was prepared some two months later, on
6 February 1945, it was authenticated by William E. Carroll, First
Iiewtenant, Infantry, as adjutant of the detachment. The Army Regula-
tions in force at the time of the preparation of the original entry
provided that morning reports should be signed by the commanding officer
of the reporting unit or the officer acting in command (AR 345-400, 1
My 1%4, par.42), Since it is assumed that the Williaa E. Carroll who
signed the original morning report was the same officer who executed
the certificate of authentication, some question may arise whether
the original entry was signed by a person having authority to do so.
However, especially in view of the lapse of time between the making
of the original entry and the yreparation of the extract copy and the
additional fact that Lieutenant Carroll was, on both dates, an officer
of the same detachment, the extract copy contains nothing which affirma-
tively shows that he was not, on 1 December 1944, either the connnanding
officer of the reporting unit or the officer acting in command ,  The - .
presumption of regularity in the prepamtion of official documents was
therefore not defeated by anything on the face of the document and it
may be assumed that the original emtry was signed by & person having
authority to do so (Cf: CM ETO 5234, Stubinski; CM ETO 5406, Al
CY ETO 5414, White). Further, the defective authentication of the
extract copy (in that it was mot authenticated by the proper custodian, -
ITI Bull.JAG 96) was waived by the affirmative statement of defense.
counsel that there was no objection to the admission of the proffered
document (MCM, 1928, par.l1éb, p.120; CU ETO 4756, Carmisciano; CM ETO
523&, Stubinski, supra; CM ETO 5406, Aldinger, supra; CM ETO 5593,

ai. Mence, Prosecution Exhibit A was competent evidence to show
n.ccuod's initial absence on 1 December 1944. Prosecution's Exhibits B
and C, extract copies of the company morning reports of Company E, 180th
Infantry, were properly prepared under Circular 119, Headquarters European
Theater of Operations, 12 December 1%4h, and are competent evidence of
the facts recited therein (CM ETO 6951, Rogers). While accused may not :
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have been absent from military control during the entire periods of
his absences from his compdany, both his omn pre-trial statement and
sworn testimony support the inference that accused intended, either
at the times of absenting himself or some time during those absences,
to remain permanently away from the service., The court was therefcre
warranted in finding him guilty as charged,

6. The charge sheet shows that accused is 21 yeé.rs of age and
was inducted 9 March 1943, No prior service is shown,

- Te The court was legally constituted and had jurisdiction of
.the person and offenses, No errors injuriously affecting the substantial
rights of accused were committed during the trisl, The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findingsof guilty and the sentence, '

8o The penalty for desertion in time of war is death or such
other punishment es a court-mertial may direct (AW 58). The designa-
tion of the Fastern Branch, United States Disciplinary Barracks, Green=
haven, New York, as the place of confinement, is authorized (AW.L2;
Cir. 210, WD, 1L Sept. 1943, sec.VI, as amended),- .

é! 'ZdZDZQ‘ @Q Judge Advocate

404«“«(“‘ %«w« Judge Advocate

) . :
- ). A //&z@ )/ Judge Advocate
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Branch Office of The Judge Advocate General
, : with the !
. European Theater
' APO 887 -
| AUG 1945
BOARD OF BEEVIEW NO. 2 o 20 AL G
U BTO 13485 o ‘
UNITED ‘S.TLTES g 84 TH INFANTRY DIVISICN
( Yo ) Trial by GCU, convened at
- ‘ ) « Arendsee, Germany, 23 April,
Second lieutenant BERNARD F, ) 3 May 1945, .
BIGIEY (0-1061063), 334ith ) Sentence: Dismissal and total
) forfeitures,

. Infantry

Y

HOLDING by BOARD CF BEVIEW NO, 2 °
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the officer named above has
been examined by the Board of Review, and the Board submlts this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater,

2, Accused mﬁs tried up\on the foliowing Charge and Specificaticn:
CHARGE: Vio]at:.’!.on of the 75th Article of War,

Specification: In that Second Lisutenant Bernard
! F. Bigley, did, at Mullendorf, Germany, on or
about 24 February 1945, run away from his regi-
*  ment, which was then engaged with the enexy,
and did not return thereto until after the en-
gagement had been concluded,

He pleaded not guilty and, two-thirds of the members of the court present

at the time the vote was taken concurring, was found guilty of the Charge

and Specification, No evidencs of previous convictions was introduceds
Two-thirds of the members of the court present at the time the vote was
taken concurring, he was sentenced to be dismissed the service and total
forfeitures,.! The reviewing authority, the Commanding General, 84th Infantry
Division, approved the sentence, and forwarded the record of trial for acticn

-1-
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under Article of War 48, The confirming authority, the Commanding General,
Furopean Theater of Operations, confirmed the sentence "though wholly in=

' adequate punishment for an officer guilty of such a gross offense", and
withheld the order directing execution of the sentence pursuant ‘to Article
of War 50%—. . '

. & . .

3, Evidence introduced by the prosecution showed that between 23 and
26 February 1945, accused, a second liesutenant, was on temporary duty with
the Service Compeny, 334th Infentry, as assistmt to Lieutenant Pinto,.S5-4,
1st Battalion, whose duties caryied him from the battalion to the service
company (R6,7,9,10)e¢ On 23 February 1945 our troops crossed the Roer River.
The next morning accused crossed this river "to bring supplies and to sée
about getting chow on that day®s He was in a jeep driven by Private First
Class Irs L. Walker. On the east side of the river the two came under shell
fire and there were casualties in their immediate vicinity, one killed and
four woundede They did not remain overnight, but returned to Mullendorf on
the west side (R7,8)s The following morning (25 February) after breakfast,
acoused contacted his driver., There was some delay while the self starter
of the jeep was fixeds Accused asked if there was plenty of gas; and on
instructions from accused the two drove to Eygelshoven, Holland. Accused
had put his bedroll in the jeep before thelir departure, and enroute had
told Walker, "Let's go by your girl's house as I want to stay there".

‘Arrived at Eygelshoven, accused removed his bedroll, Walker told him he
would get in troubles Accused replied, "I know it. I am just in the way
and can't take it". Walker suggested a rest, offering to ocome back later
end get him, but accused replied, "No, let them come and get me, Go tell
the Sergeant and 'Cept. Steinhausen'®, On this day accused's regiment was
engaged with the enemy (R7,8)s Not having returned the next day, 26 February,
accused was entered on the morning report of the service company as absent
without leave, Captain Steinhausen, commanding officer of this company,
testified that he looked for accused in Eygelshoven, on either the 25th or
the 256th. Although he did not specifically say so, it is obvious that he
did not findtaccuseds He said that the latter's absence was unauthorized:

. (R9,10). Walker, accused's driver, testified that before the orossing of
the Roer accused "was always jolly, joking and going on in good spirits",
t(Jut t})mt afterwards his temperament had changed, "He had very little to say®

R7,9). ° v .

; 4¢ Fully advised of his rights as a witness, acocused took the stand
and testified under oathe He received his commission in the Antiaircraft
Artillery in which branch he served until 17 April 1944, receiving during
that time efficienocy ratings of "Superior® and "Excellent”. He was then
sent to the Infantry School at Fort Benning, after which he was transferred
to the infantry, He went "into action™ as a rifle platoon leader, The first.
day there was heavy shelling and quite & few lasses, He was left as the - .
only officer in the companys. Previously, he "never had any rifle platoon

work at all = & % never even had a lqu‘a.d". Accused said that the next mornings

ok
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9T called the NCO's that I had and 4old them
that I didn't know the work at all and I
called Battalion to send someons who knew
what he was doing. They said there was
nothing they eould do and I would have to go
on, I told the NCO's that it was up to them
and I steyed with them, Most of the time I
‘was shalky and I didn't know what to do, I
was at a loss., I had no one to tell me what
to do* (m)o

A subsequent Efficlency Rsport on accused fram 1 Jul,y to 31 December
1944 showed the following rewmark: :

PThis of fice was active and an inspiring leader '
80 long as he was mentally capsble of standing

the strain., At the present time he is not
emotionally suited for front line, but there is
every indication he would be an excellent officer
in a sorvico echelon* (R13),

‘Paragraph G reported a.ccused ¥Stability under Pressure, Unsatisfactory®,
After his first engagement, he was evacuated for "trench foot", When

he retwned to his division he talked to "Col Craig", classification
officer. He told Colonsl Cralg he did not think he was capebls of
handling a front line job, that he preferred being reclassified and

going back in the line as a private, he did not want the responsibility.
Accused eontimusd bis testimony, saying that after he went to Eygelshowsen,
Holland, on or about 24 February, he remained one night and the next

day and it "eeemed I walked quite a long time®. On 28 February, he was
brought to the 67th Field Hospital from the dispensary of the L5th
Replacement Battalion with an emergsney medical tag of the dispensary
which stated that he was bromght there by two British soldiers who had
pleked him up at 1400 hours that day wandering on the road between Hasselt
and Diest, The tag said further that the dispsnsary had mads a tentative
disgnosis of peysheonsurosis. Accused was then transferred from the 67th
- Fleld Hospital to the 25th Genersl Hospital where, after being bold until
20 March, hs was discharged as fit for duty (R11-15).

: On cron-mnination, accused admitted the truth of kis driver's
testimony but said that he did not remsmber his conwversation with Walker.
" He did resall that he put his bedroll in the jeep and told the driver to
take him back, He *had no intention® of what he was or was not going to
do., He wanted to be away from everything and everybody (R15). He first
reslized that what he kad done was wrong when he was in thé 67th Fleld
Hospital, After leaving the hospital, he turned himself over to the
military police, where he was kept in arrest in quarters until picked wp
by an officer of his compsny (R15-19).

- - -3-
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For the purpose of showing "that at the time of the con-
clusion of the engagement which the specification alleges™" accused was
in a hospital, the defense introduced without objection an extract copy
of the morning report of Headquarters 334th Infantry "Record of Events"
which showed that the Rhine was "closed" and that this regiment opened
Homberg, Germany, 5 Larch (R19).

Captain Saul S, Trevino, 67th Field Hospital, a witness for
the defense, testified to accused's admission to his hospital zbout the
end of February, after he had been picked up by a British outfit because
he was wandering around the roads (R28). The captain questioned accused
that night and found him somewhat drowsy, unresponsive and "very depressed”,
"It took a long time to answer his name", "You had to almost shake him
to talk to him to keep him answering questions®, "The first night I don't
think he realized anything®., First impression madse by accused was that he
had some kind of combat fatigue or that he had been subject to a strenuous
type of physical endurance. "He didn't respond like a normal person, he
Just stood there quiet", Vhen the captain took accused's history, it -
made a "different impression®, The next day, accused was still depressed,
he was not normal. e said he had no complaints and wanted to go back to
his unit but that day when the captain talked to him he could not recall
having seen the captain before, But at the third visit he recalled some=-
thing about the first nizht. He was believed better and was transferred
to a general hospital. A4t the time of his first interview, according to
the captain's opinion, when admitted to the hospital, accused could not
distinguish between right and wrong, nor was accused malingering. In
saying that accused was not normal, the captain meant to say, "he was be-
having like a sick person" (R2h-275; On cross-examination, this witness
said accused had not been diagnosed at the time of his transfer, merely
"observed for psychoneurosis, reactive depression®™. That is what the
witness thought accused suffered from., 7The symptoms of accused were then
generally precipitated by a shocking experience. Accused "was just on
the verge" of a psychosis., His condition could have resulted from an
artillery barrage abowt three days previous - any shocking experience -
"Fear of being afraic¢ is one of the things that precipitate the condi-
tion", Had accused's condition been due to lack of food, sleep and ex-
posure, he probably would have gone into crying, but accused did not ber
have like that. However, exposure could have "put him", precipitated him,
into this condition., Fatigue could do it, depending on the individual.
With the cause removed, after two or three days rest these psychoneurotics
regain their personality and behavior., Questioned by the court, the i
captain said that accused had the beginnings of psychoneurosis, reactive
depression type, and that for this there were sound factors, one of phem
tiat he was afraid to accept responsibility. Accused told the captain
that he was "impressed" by some artillery barrage and did not know what to
do, whether to go on and do his duty or to leave his post and suddenly he
did not know anything about leaving; the next answer was that he had been
in a jeep, traveling backwards, and then he left the jeep and walked

(R27"30) °
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The defense introducéd, without objection, a reading of a’
passage from the Manual of Therapy, European Theater of Operations:

"A third type of war neurosis is the reactive
depression. It 18 characterized by a depressed
mood, loss of interest, apathy, diminished
strength, insomnia, and loss of appetite., The
onset is gradual and comes after prolonged
period of stress"(R30).

5 " For rebuttal, Major Richard H, Parks, the div:leon psychiatrlst
wag recalled (R30). Ma,]or Parks had previously testified that he had -
examined accused on 18 April 1945 at which time he found him then zble to
distinguish right from wrong and to adhere to the right; but that from his
examination could not tell whether accused was unable to distinguish
right from wrong and to adhere to the right at a previous time (R20), that
the doctor who examined accused at the time "would be more qualified to
give an opinion that I" (R22). lajor Parks was asked by the prosecution
if he would say that a person could be suffering from psychoneurosis who
showed certain symptoms, and the symptoms depicted by Captain Trevino in
his description of accused were embodied in the question, lajor Parks
answered that it sounded to him "like he is suffering from a .sort of mental
illness, very likely psychoneurosis, from that group of symptoms", The
Major said that depression is an outstanding symptom of the reactive de-
pressive type. That type in a psychiatric sense would Mcertainly® affect
the individualt!s ability to distinguish right from wrong. Being under
artillery barrage or any fear-producing situation in 90% of these cases
» produces anxiety rather than depression, "but there are few cases where -

a man is depressed®, Depression would more likely be the cause of two
days! lack of sleep and food rather than the result of such privation
(R31,32)

6o The evidence clearly established that accused was serving in
the presence of the enemy and that he misbehaved himself by running away
(MCH, 1928, par.ila, p.d56)e On the day preceding the commission of the
offense, he came under shellfire and there were casualties., On the day
of the offense, his regiment was engaged with the enemy,.

The evidence relating to accused's mental responsibility at the
time of the commission of the offenss is conflicting. - It was shown that
he abandoned his unit deliberately after making intelligent plans for
leaving and remaining away. Upon being cautioned by his driver he stated
he lnew that his conduct might get him into trouble, Upon all the evidence.
the court was warranted in finding that at the time of the offense, accused -
was so far free from mental defect, disease, or derangement as to be abls,
concerning the particular act charged both to distinguish right from wrong
and to adhere to the right. Although accused was laboring under great
streds, there was substzntial evidence that at the time of the offense
he was not suffering from such extreme mental er physical disability as to
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incapacitate him for the performance of his duties., The findings of

- guilty, therefore , will not be disturbed upon appellate review (CM ETO
1404, Stack; CM ETO 4095, Delre; CM ETO 4783, Duff; Winthrop's Military
law and Pre Procodontl, (Bcprint., 1920), peb2), . -

7« The charge shest shows that accused is 26 yeara eight months
of age, Without prior service, he was inducted 27 June 1941 at Fort
George G. Meade, Maryland, and coxmissioned sesond lieutenant 7 October
1943, ,

8 The court was legally constituted and had Jurisdiction of the
person and offense, No errors other than those pointed out injuriously
affeeting the substantial rights of accused were committed during the.
trial, The Board of Review is of the opinion that the record of trial-
is logally sufficient to support the findings of gullty a.nd the sentense,

9¢ Dismissal a.nd total forfeitures are authorized punishmnt for )
an officer on conviction of violation of Artielo of War 75.

- Judge Advocate
_(DISSENTING OPINION) ___ Judge Advocate
Mudgo Advocafo



http:1u1'!icie.nt

(19)

Branch Office of The Judge Advocate General
, with the : s
Europsan Theater’ :
APO 887

-
h

BOARD OF REVIEW NO, 2 9.0 AUG 1945
CM ETO 13485 '

"UNITED STATES 84TH INFANTRY DIVISION

; |
Ve Trial by GCM, convened at
Arendses, Germany, 23 .
April, 3 May 1945,
Sentence: Diamlssal and
) total forfeltures, '

Second Lioutenant BERNARD F.
BIGLEY (0-1061063), 334th
Infantry

DISSENTING CPINION by HILL, Judge Advocate

There 1s only one queation in this case. That accused
ebandoned his regiment when it was engaged with the enemy,
was rully established, The Specification alleges ¥"run
sway®. These words are interchangesble with 'shamefully
abandon” (AW 75).

_ The quastion 13 whether accused shamefully abandoned
his regiment. His defense was that as a result of combat
shock, or battle fatigue, he was sufferling from psycho-
neuroais, reactive depressive type, at the tims of his
departure, which made 1t impossible for him to distinguish
between right and wrong. MNedical testimony to this effect
was persussive and uncontradlcted. On the evidence, as
fully summsrlzed in the majority opinion, can it be sald
that his conduct was shameful" and that he was guilty of

ahamefullx abandoning his regiment?

wlnthrop'a Military Law and Precedenta (Reprint 1920,
pp.§23,624), in dilacusaing the offense of misbehavior -
-before the enemy, with which accused was charged, states
as followas :

*The act or acts, in the doing # # &
of whlch conslsts the offence, must .
be conscious end voluntary on the
part of the offender”.

R ‘ ' _ -
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*He /faccused, as a defense/ may also
show that he was suffering from a
genuine and extreme 1llness or other
31sability at the tims of the alleged
misbehavior®,

The evidence of the defense paychlatrist that he
thought that accused, as the result of some shocking exper-
lence, was suffering from psychoneurosis, reactive depres-
sive type, to the extent that he 413 not know the Jiffer-
ence between right and wrong, was reinforced by the prose-
cution's own paychlatrist who sald that the symptoma of
sccused, embraced in the prosecution's hypothetical
question, led him to a conclusion similar to that enter-
tained by the Jdefense psychlatrist. A careful snalysis of
the medical testimony, supported by other evlidence, in-
dicates that accused was lacking in self-relisnce, was

. g8lven responaslibility which emphasized his feellng cf
inadequacy, and that during this period of emotional dis-
tress he suffered shock from the sight of death by shell
fire. Such a situstion produces the paychoneurotic,
reactive depressive type. The prosecution ralssd the
question as to whether exposure to weather during two or
three days of wandering around could not have precipitabed
thls con%ition in accused, In the first plsce, there is
no certalnty, no evidence, that accused had been cut of
doors that long. Moreover, weather conditions snd
accused's asppearance and story as related by him to
Captaein Trevino were undoubtedly considered by Captaln
Trevino in dlagnosing accused's condition., Captain Treviro,

- while saying that fatigue could precipitate a condition
such as that of accused, definitely ruled fetligue out In
accused's case. And Captaln Trevino's dlagnoals was
assoclated with an immedlate knowledge of.,all facts as
they actuslly existed at the time, Furthermore, thwa
Parka the prosecution witness said that accused’s nder=
ings™ ’woula more likely have resulted from than have caused
accused's 1llness, The illness so descripbed is “extreme
from the standpoint of the offense charged. %Reactive
depression” 1s a type of war neurosis specifically pointed

~out by the official Manusl of Therapy smployed in this
theater, According to Winthrop, sufferers from shell shock,
genuine victima of war neuroses, may not be punished under
Article of War 75,

There 1s no direct svidencs, such as expesrt teatimony,
to controvert this proof of accused's 1llnesz. There. are
no circumstances in the case which afford a reascnable
basls for an 1lnference by the court that accused wes not
111. His past Army record affords a reasonable basis
"or an opposite inference. His deliberate act in preparing

© leave on 25 February and his voluntary, deliberate, open
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departure substantliate the conclusion of the paychiatrist
that he did not know right from wrong. When his driver
told accused he was doing wrong and urged him to return, the
- reply that accused gave showed that his mind was not
functioning normally,

The Board of Review, 1n scrutinizing proof and the
basla of inference does not weigh ths evidence or usurp the
functions of court and reviewing authority in determining
controverted questions of fact, In its capaclity of an
appellats body, 1t must, however, in every case determins
whether there 1s evidence of record legally sufficient to
support the findings of gullty (AW 50%), If any part.of a
finding of gullty rests on an iInference of fact, it 1is-the
duty of the Board of Review to determine whether there is
in the evidence a reasonable basls for the inference
- (C¥ 212505, Tipton). :

As seen, Winthrop says that the act charged must be
voluntary. It 1a fundamental in law that an act cannot be
sald to be voluntary when the agent is unable to make a
morally blnding cholce becauss he does not lmow right from
wrong, In this record there is medical testimony that
accused did not know right from wrong.

In a case very similar to that now consldered where

sccused defended a charge 1ald under- Article of War 64
expert testimony that he was pasychoneurotic, and where the
. court found accused guilty by disregarding defense expert -

teatimony and adopting the contrary opinion of a psychiatrist
who was not immediately familiar with accused's condition
on the vital date, the Board of Review refused to sustain
the findings of guilty. (There was no claim in that case
that accused was psychotic), Defense evidence was that
because of emotional instability he was unsble to adhere to
the right, The Board sald in part - pertinent to the
present case:

*Furthermore, the record presents no
satlsfactory explanation why the clearly
expressed and deliberates opinion of these
experts (the paychiatrists), whose unim-
peached and unprejudiced testimony
presents prime facie proof that the
accused was unabie to adhere to the right
on 16 April 1942, should have been reject-
ed by the court. *# # # 'The court could
not entirely disregard such evidence # # %
(CM 128252, Heppberger)* (CM 223448,
Riesenman, 13 B.R.402 (1942)).,

In CM 124243, Harris, The Judge Advocate General
held that evidence showing acute melancholia or emotional

v
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1naan1ty presented 8 valid defense against the offense .
charged.

(22) °

, In my opinion, thes uncontradicted evidence in this
case shows that sccused's conduct was involuntary becsuse
of the type of 1llneas from which he suffered, and that his
illness 1tself was sufficiently zeriocus to excuse him from
punishment, The record of trial 1s not legally sufficient
to support the findings of guilty and the sentence.

1
fm/tg\d __Judge Advocate

3 'DE‘NTIAL
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1st Ind,
Tar Department Branch Office of 'I'he Jtigﬁg Advocate General rith the

European Thcater 0: Comfaanding
General, Theater Service Forces, Buroaean "'henter (l&s.;i_g) »{9’7%

" 1o 'In the case of Second Lieutenant BERNARD F. BIGIEY (0-1061063),
334th Infantry, attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficlent to
support the findings of gullty end the sentence, which holding is hemby
approved, Under the provisions of Article of War 503, you now have
authority to order executjon of the sentence,

2+ Then copies of the published order are forwarded to this
office, they should be accampanied by the foregoing holding and this
indorsement, The file nuaber ; rd in this office is Qi ETO -
13485« For convenience of r; <6 ,‘pie e place that number in .
brackets at the end of the guwér: (Ck RTOA 'nz}. ,

or G.mr.l: Undted States Army,

Kssistant Judge Advocate Oenmerele -

( smﬁence ordsred executed. GCMO 533, USFET, 1 Nov 1945).
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Branch Office of The Judge Advocate Gemeral
’ with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 2 5 JUL 1945
CM ETO 13500 ‘

UNITED STATES FIRST UNITED STATES ARMY

)
Y. ; Trial by GCH, comvened at Burg,
- : Germany, 20 April 1945.
Second Lieuterant MILLARD L, Sentence: Dismissal, total fore
TRUAX (0~-1060314), feitures and confimement at
Battery B, 580th Antiaircraft hard lsbor for eight years.
Artillery Automatic Weapona Battalion Eastern Branch, United States
(Mobile) ) Disciplinary Barrackz, Greenhaven,
) New York,

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL anrd JULIAN, Judge Advocates

. 1., The record of trial im the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch

‘Offiee of The Judge Advocate General with the European Theater of Opera=-
tions,
(4

2¢ Accused was tried upon the following charges and specificat‘im‘:
CHARGE Is Violation of the 64th drticle of War,

Specification:” In that Second Lieutenant Killard L,
Truax, Battery B, Five Hundred Elghtieth Antiaire -
eraft Artillery Automatic Weapons Battalion (Kobile),
having received a lewful command from First Lieutenant
Louis J. Piacentimo, his superier officer, to get one
Eugenie Dasthy, a civilisn woman not his wife, out of
his command post, did, in the vicinity of Nlederbriesig,

Germany, on or about 1 April 1945, willfully dino'bey
the same, :

-1- ' 13500
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CHARGE II: Violation of the 96th Article of War, '

Specification 1t In that * # % d1d, in the viecinity
of Niederbriesig, Germany, on or about 1 April
1945, in premises used as the command post of
his platoon, wrongfully, dishonorably and unlew-
fully occupy a room with Eugenie Dasthy, a civilian “
woman not his wife, -

Specification 23 (Findings of not guilty).

He pleaded not guilty and two-thirds of the members of the court present
at the time the vote was taken concurring, was found not gullty of
Specification 2 of Clarge II, and guilty of the remaining charges and
specifications, FNo evidence of previcus convictions was intreduced, )
Two-thirds of the members of the court present at the time the vote was
taken concurring, he was sentenced to be dismissed the service, to fore
feit all pay and allowances due and to become due, and to be confined at
herd lsbor at Buch place as the reviewing authority may direct for eight
yYears, The reviewing authority, the Commending General, First United
States' Army, approved the sentence and forwarded the record of trial for
action wnder Article of War 48, The confirming authority, the Commanding
General, European Theater of Operations, confirmed the sentencs, designated
the Eastern Branch, United States Disciplinary Barracks, Greenhaven,

FNew York, as the place of confinement, and withheld the order directing
execution of the sentence pursuant to Article of War 503,

3. The evidence presented by the presecution was aubétantially as
followss . .

- Accused was exscutive officer of the second platoon of Battery
B, 580th Antiaircraft Artillery Automatic Weapons Battalion (Mobile),
which on 1 April 1945, was gtationed at Niederbriesig, Germany (R7). The
platoonts command post consisted of a three-story building, located within
its defensive ares., There was a kitchem, dining room, orderly room and
the platocn commander's room on the first floor; the enlisted men's
quarters were on the second floor and accused!s room was on the third
floor (R7). About 1600 hours on 1 April 1945 seversl enlisted men of
‘the battery observed a civilian woman in the wicinity and accused told
them to bring her to the command post, where she entered the kitchem (R17,
21,22)s Accused gave her a glass of wine (R18). About 1730 hours
Lieutenant Piacentino, the platoon commander, entered the command post
and was told by accused in private that theres was a so-called Belgian
refugee in the bullding, They went up to accused's room where Lieutenant
Placentino questioned the woman, From a pess which she presented he
 ascertained she was from Luxembourg. The pass had been issued in Coblenz
by a German authority and was written in German. With the assistance of
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an interpreter she disclosed that she had been in Germany for two or
three years as a slave laborer and that her name was Eugenle Dasthy
(r7,8,11,21), Lieutenant Piacentino then suggested to accused that

he remove the woman from the house because she had no authority to be
there and left, When he returnmed about 1930 hours accused informed
him that the woman had been removed from the command post. Later as
a result of a report he received, hs and Sergeant Kent went up to '
accused's room, where they found the latter in bed with this woman,
Her clothes were.on the bedpost. Lieutenant Piacentino gave accused
an order to remove the woman from the house within ten minutes to
which he replied "that it was pretty low of me or gsomething of that
nature”. He then went dovmstalrs and within ten minutes accused came -
down alone and together. they entered the kitchen, where they held a
conversation, They returned to the dining room whers accused asked
81l the men, "Did anybody object if I go to bed?", No one answered -
and Lieutenant Piacentino, in the presence of three enlisted men told
accused, ’ : - '

"This 1s a direct order of your superior officer.
I want that woman removed from this command post®,

Hia response was

"So thatts how it 1s, strictly business, eh? That
in the way its always going to be from now on",

Accused left the room stating that the third floor was offw-limits and
he would shoot anybody who went up there unless he knew the password,
These events took place sbout 2200 hours. After thinking the matter
- over for a short while, Lieutenant Placentino went over and spoke wlth
the first platoon commander, Together they went to see the battery
comnmander and then the three of them returned to the second platoon
command post about 2330 hours. They found accused and the woman in bed
in his third floor room, As far as they could observa she was stripped
-from the waist up and accused was naked from the waist down. The
battery commander ordered accused gnd the woman to get out of bed, which
order was complied with, and they all went to battalion headquarters
(r8,9,10,11,15,16,18,22,23), Lieutenant Piacentino has known accused
since 29 July 1944 and has never had any personal trouble with him,
Accused is single and not married to Eugenie Dasthy (R11,23), '

4Le Accused, efter stating that he understood his rights as a
witness (R23,24) elected to testify under oath as to the Specification
of Charge I and Charge 1I, His testimony was substantially as followss

3 13500
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Since Lieutenant Piacentino tock command of the second platoon
in July 1944, he has been his executive officer and they had becone
quite friendly, Several times direct orders were given back and forth
between them when 1t didn't concern anything of a military nature and in
this instance he had no idea that it was intended to be an order, He
thought Lieutenant Piacentino was saying it to him in front of the enlisted
men, He has always carried out the orders of his superior officers without
questlon. On crogss-examination, he admitted thet Lieutenant Piacentino
twice ordered him to remove the woman from the premises and that he replied
"So it's strictly business, isn't 1t?" and "From now on it will be busi-
ness™, He repeated that he-did not think i1t was an order and he thought
Lieutenant Piacentino was kidding at the time (R24,25,26),

An officer.of his battalion testified he has kmown accused over
18 months and that his reputation as an officer and a gentleman is very
good. At one time when they had A0 second lieutenants in the battalion
?nd ;ére required to cut dom to eight, accused was among those retained
R27)s

It was stipulated by the defense counsel, prosecution and the
accused that if accused's battallon commandsr were present in court he
would testify that at various times since he assumed command of the
battalion he rated accused's performance of his military duties as ex-
cellent and that he had never received any reportes or information dis-
crediting accused or indicatin conduct on his part other than that -
of an officer and a gentleman %Rggg. T

~ 5e Clear and substantlal evidence establishes that accused was
twice given a direct order by his superlor officer and that he willfully
refused to comply with the same. Under the circumstances the. order was
one that his platoon commander was authorized to give and a definite
time limit was set for compliance therewith. Accused's contention that
he thought his superior was joking and did not intend it as a genulne order
presented an lssue of fact, the determination of which rests exclusively
with the court. Inasmuch as this issue has been resolved against accunsed,
the findings of the court as to the offense alleged in the Specification
of Charge I will not be disturbed by the Board of Review (MCH, 1928,
par.13.b, pp.l48,149; CM ETO 8492, Winters)e

Concerning the offense charged in Specification 1 of Charge II
there is uncontradicted testimony by seversl persons that accused was
found im bed in his room with & woman not his wife., Thus there is sub- ’
stantial evidence of all the essential elements of this offense (CHM 218647,
I Bull, JAG 23).

13500
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6o The charge sheet shows that accused is 3/ years 8 months-
of age and was inducted 1 lay 1941. His commissioned service began
16 September 1943, Hs had no prior service,

7« The comrt was legally constituted and had jurisdiction of
the persom and offense, No errors Injuriously affecting the substan-
tial rights of accused were committed during the trial, The Board
. of Review 18 of the opinion that the record of trial is legally suffi-
clent to support the findings of guilty and the sentence, .

8¢ The penalty for willful disobedience of the lawful command
of a superior officer in time of war is death or such other punishe
ment as the court-martial may direct (AW 64), The designation of the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, .
New York, as the place of confinement is proper (Cir.210, WD, 14 Sept.
1943, sec,VI, as amended), ‘ '

s ra——

S ™
v %MWL,E (—. Judge Advocate

(ON LEAVE) Judge Advocate
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations, 5 JUL 1943 "TOs Commanding
General, United States Forces, European Theater, APO 887, U, S, Army

l. In the case of Second Lieutenant MILLARD L. TRUAX (0-1060314),
Battery B, 580th Antiaircraft Artillery Automatie Weapons Battalion
(Mobils), attention is invited to the foregoing holding by the Board
of Review that the record of trial 1s legally sufficlent te support the
£indings of guilty and the sentences, which holding is hereby approved,
Under the provisions of Article of War 50%, you now have authority to
order sxecutiom of the sentencs, '

- 2e¢ VWhen coples of the published order are forwarded to this office,
they should be accompanied by the foregolng holding and this indorsement,
The £ile number of the record in this office is CM ETO 13500, For cone
venience of reference, please place that number in brackets at the end

‘of the orders (CM ETO 13500),

P .

' . .. - E,C, MNEL,
N ’ : >BrigadieriGeneral, United States Army,
: : rhsgistaky, Judge Advocate Generals

£l C o e———

( Sentence ordered exscuted. aCMO 252, ETO , 10 July 1945).

GONFIDENT 1AL
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Branch Office of The Judge Advocate General
with the
European Theater
AP0 887

BOARD OF REVIEW NO, 1 10 GCT 194
CM ETO 13565
/

UNITED STATES ADVANCE SECTION, CQMMUNICATIONS
' ZONE, EUROPEAN THEATER OF OPERATIONS
Ve
Trial by GCM, convened at Bad,
Godesberg, Germany, L June 1945.
Sentence: Dishonorable discharge
(suspended), total forfeitures
and confinement at hard labor .
for 15 years, Delta Disciplinary
Training Center, Les Milles,
Bouches du Rhone, France,

PLivate CLIFFORD J. SLOMINSKI

(3676L322), Reinforcement
Detachment 105, 2981st Rein-

" forcement Company (Provisional)

Nt Nt Nt s gt “nat” st st gs? et “aut

OPINION by BOARD OF REVIEW NQ, 1
BURROW, CARROLL and O'HARA, Judge Advocates

« le The record of trial in the case of the soldier named above has -
been examined in the Branch Office of The. Judge Advocate General with the
European Theater and there found legally insufficient to support the
findings and the sentence. The record of trial has now been examined by
the Board of Review and the Board submits this, its opinion to the
Assistant Judge Advocate General in charge of said Branch Office,

2+ Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 6lst Article of War,

+ Specification: In that Private Clifford J. Slominski,
Reinforcement Detachment 105, 2981st Reinforcement
Company, Ground Force Reinforcement Command, did,
without proper leave, absent himself from his
station, at or near Givet, France, from about 19
November 15LL to about 2 February 1945

He pleaded not guilty to, and was found guilty of, the Charge and Specil-
fication, Evidence was introduced of two previous cénvictions by special
courts-martial for absences without leave for six and 16 days, respectively,
in violation of Article of War 61, He was sentenced to be dishonorably

Rl‘ji*:f-‘i%i;Th?;" 4.6»65
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" discharged the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for LO years, The reviewing authority
approved the sentence but reduced the period of confinement to fifteen
years and as thus modified ordered the sentence duly executed, but sus-
pended the execution of that portion thereof adjudging dishonorable
discharge until the soldier's release from confinement, and designated
the Delta Disciplinary Training Center, Les Milles, Bouches du Rhone,
France, as the place of confinement. The proceedings were published in
General Court~Martial Orders Noe 410, Headquarters, Advance Section
Commnications Zone, Eh;ropean Theater of Operatlons, APO 113, U, S. Army,
2L June 19’450

3. Accused was transferred on 19 November 1944 in an absent without
leave status to the 212th Reinforcement Company, by a publlshed special
order of the Eleventh Replacement Depot, duly identified and introduced
in evidence. He never reported to the assigned company and had no
permission from that company to be absent, He returned to military
control 2 February 1945 The case is controlled by the opinions in
CM ETO 11518, Rosati, and CM ETO 11356, Crebessa, and reference is
made to the opinions of the Board of Review therein, The accused will
not be presumed to have knowledge of an order transferring him in an
absent without leave status, and it is not competent proof of the
offense alleged that he did not have permission to be absent from a
company where he had no proven duty to be.

s The charge sheet shows that the accused is 25 years four months
of age and was inducted L Aungust 19)43 at Chicago, Illinois., He had no
prior service,

Se The court was legally constituted and had jurisdiction of the
person and offense, Errors injuriocusly affecting the substantial
rights of accused were committed during the triale For the reasons

stated, the Board of Review is of the opinion that the record of trial
is legally insufficient to support the findings of guilty and the

sentence,
ﬁ‘éf{n -/7»7 Mudge Advocate

(ON LEAVE) Judge Advocate

%}‘D’d—u—/ Judge Advocate

L d 2 Lo
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| 1st Ind, - (33)
. Way Department, Branch Office of The Judge Advocate General with the
' Buropean Theater, 13001 145 TO: Commanding
’ General, United States Forces, Buropean Theater (Main), APO 757,

Ue Se Amy.

1, Herewith trarsmitted for your action under Article of War 50% -
as amended by the Act of 20 August:1937 (50 Stat.72L; 10 USC 1522) and
as further amended by Act of 1 August 1942 (56 Stat.732; 10 USC 1522),
is the record of trial in the case of Private CLIFFORD J. SLOMINSKI
(36764322), Reinforcement Detachment 105, 2981st Reinforcement Company
(Provisional).

2+ I concur in the opinion of the Board of Review and, for the
reasons stated therein, recommend that the findings of guilty and the
sentence be vacated, and that all rights, privileges, and property of
which he has been deprived by vir’cue of said findings and sentence so
vacated be restored,

3¢ Inclosed is a form of action designed to carry into effect
the recommendation hereinbefore made. Also inclosed is a draft ¢
for use in promilgating the proposed action. Please return e
record of trial with required copies of GCMO.

. fwﬂﬁ

\ Colonef, Jmn, "
Actine Assistmmldvocate Ge

( Findings and sentence vacated, GCMO 563, USFET, 27 Oct 1945),

-1 - ' 13565 '
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Branch Offlce of The Judge Advocate General
‘with the
European Theater
APO 887
'BOARD OF REVIEW NO, 3 : 31 ., 1545

CL ETO 13568

UNITED STATES g TOTH IFARTRY DIVISION
Ve ) Trial by GCL, convened at .
‘ ) Sprandlingen, Germany, 23 and

Technician Fifth Grade JERZEMTAH C. ) 2L lay 1945 znd 1 and 2 June
NELULS-(34387976), Technician Fifth ) 1945, Sentence as to each
‘Grade HEMRY GA4RRZIT, JR,, (3&6465&3), ) accused: Dishonorable dis-
and Private First Class IMMST JIBKSCN ) charge, total forfeitures

36485621), 11 of é42d QL Truck ) and confinement at hard lsbor
Company ) for life, United States
: ) Penitentiary, Lewisburg,

) Pennsylvania,

EOLDING by BO.HD CF RuVIEW NO. 3
SLEEPER, SHiRkAN and DEWEY, Judge advocates

i l. The record of trial in the case of the soldiers named above
has been examined by the Board of Review, '

2. iaccused were tried upon the following charges and specifications:

NELULS
CiaiGi: Violation of the 92nd article of war,

Specification 1: Finding of Mot Guilty.

Specificetion 2: In that Technician 5th Grade Jeremiah
C. Nelums, 6L2nd Quartermaster Truck Corpany, did
at Sprendlingen, Hesse, Germany, on or about 27
March 1945, forcibly end feloniously, earainst™
her will, have carnal knowledge of Charlotte wingerter,

épécification 3: In that % % % did, at Sprendlingen, Hesse
_Germany, on or atout 27 larch 1945, forcibly.and
- feloniously, against her will, have  csrnal knowled;e

. of Katharine hingertgr.
13568
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CONFIDERTIAL
Specification 4 Finding of Not Guilty,
Specification 5: Finding of Not Guilty,
GARRETT
CHARGE: Violation of the 92nd article of War.

- Specification 1: Finding of Not Guilty,

Specification 2: Finding of Not Guilty,
Specification 3: Finding of Not Guilty,

Specification 4: In that Technician 5th Grade’
Henry Garrett, Jr., 642nd Quartermaster
Truck Company, did, at Sprindlingen, Hesse,
Germany, on or about 28 March 1945, forcibly
and feloniously, against her will, have carnal -
knowledge of Bertha Schickendanz,

Specification 5: In that % % % did, at Sprendlingen,
Hesse, Germany, on or about 28 March 1945, forcibly
and feloniously, against her will, have carnal
knowledge of Gertrude Buelleis,

JACKSON
CHARGE: Violation of the 92nd Article of War
Specification 1; Finding of Kot Guilty,

Specification 2: In that Private, first class,
Ernest Jackson, 642nd Quartermaster Truck
Company, did, at Sprendlingen, Hesse, Germany, -
on or zbout 27 Larch 1945, forcibly and feloniously,
against her will, have carnal knowledge of
Charlotte Wingerter,

Specification 3: Finding of Not Guilty.
: Specificatién 4: In that ¥ % % did, at Spréndlingen,

Hesse, Germany, on or zbout 28 March 1945, forcibly
and feloniously, against her will, have carnal - .
knowledge of Gertrude Buelleis,

Each pleaded not guilty., Of the respective specifications and charges
pertaining to each, lielums was found not guilty of Specifications 1, 4
and 5 and guilty of Specifications 2 and 3 and of the Charge; Garrett
was found not guilty of Specifications 1, 2 and 3 and guilty of Specifi-
cations 4 and 5 and of the Charge, and Jackson was found not guilty of..

CONFIEN1IAL
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"Specifications 1 and 3 and gullty of Specifications 2 and 4 and of the
Charge. No evidence of previous convictions was introduced., Three-
fourths of the members of the court present at the time the vote was

taken concurring, each was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due, and to

be confined at hard labor, at such place as the reviewing authority .
may direct, for the term of his natural 1ife, As to each, the reviewing
authority approved the sentence, designated the United States Penltentiary,
Lewisburg, Pennsylvania, as the place for confinement, and forwarded the
record of trial for action pursuant to article of Uar 503,

3. The evidence for the prosecution may be summarized as follows:

At about 1945 hours on the nirht of 27-28 March 1945, Katharine
wingerter and her eighteen year o0ld daughter Charlotte were at their home
at No. 30 Freihewr Von Stein Strasse, Sprendlingen, Germany (R32y34,44).
At this time, three negro soldiers, concerning whose identity there is a
“conflict in the evidence and who may or may not have been the three
accused (R33,39,46,151), entered the house, scrutinized the two women by
the light of a candle and directed them to go upstairs (R32,33,38), In-
stead, both women fled from their home and went across the street to the
home of a neighbor where they hid in the cellar, While they were there,
the soldlers came to the house searching for them but left upon failing
to discover their hiding place (R33,34). Becoming' frightened, the neigh-
bor refused to permit them to remain longer and they then went to the
home of another neighbor where they eventually went into a room adjoin-
ing the kitchen and remained there in the dark (R34,40,45). While they
were there, negro soldiers entered and looked through the house on several
occasions but apparently did not discover the presence of the women (R35,
LL)e However, shortly after 2400 hours, the women were discovered in the
room lying on a sofa by a group of three colored soldiers, which, accord-
ing to Katharine iingerter, included Nelums and Jackson (333,37), and,
according to Charlotte, Gartett as well (RA44,45,147).  Upon finding the
women, the soldiers wusbed Katharine away and pulled Charlotte from the
sofa, at the sare time msking her understand that they wanted her to go
upsteirs with them (145)e She testified that at this time she

"was calling for help and saying 'Lama,
Mama', so they took my mother along.

I didn't want to go so they took their
rifles and dagrers vhich they had and
kept prodding me upstairs and I said
I wanted to Jump out of the window
because I had never done anything like
that but my mother said, 'Let them do
what they want, just you stay alive'!®

] \ (RL}E)' ”

Charlotte'!s mother testified that she also was puiled from the
sofa by one of the soldiers and that the three men walked behind the two
women, prodding them with rifles, and that being afraid she did nothing

CONBTEVT L " 13568
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to prevent them fram forcing her to ascend the stairs (R35,42,43). Upon
reaching an upstairs bedroom containing two beds, Yatharina vas pushed
on one bed and Charlotte on another (R35,36,45).

: Katharin. testified that Nelums removed her pante, and, after
laying his rifle on the bed, "took out his penis and separated my legs
-end put it in® (R35,36), She was crying but made no attempt to prevent
“hls actions, During the intercourse, she asked him if he Uwasn't through®
©. to which he replied that he was not. He was on top of her for M"a good

‘half hour" and at one time said "Fick fick very good" (R36). When asked.
whether she had wanted to have intercourse vith him, sherreplied, "Under
no circumstances" (R37).. She was later sble to recognize him as her-
assallant because of "his glasses and his face und because he was long
enouzh vith mem (R36). when he vas finished, he wentito the bed where
her daughter lay (R36). :

In the meantime, Jackson and Garrett had ushed Charlotte on |
the other bed "with their daggers" and Jackson pulled down her pants and
her corset (RL5)e when she struggled and called for help, he slapped
her and covered her mouth with his hand. Then, although he had Ygreat
difficulty® and caused her Mgrezt pain%, he inserted his penis in her
vagina. She kept trying to arise but he continued to push her dovm and
to threaten her. Any further resistance on her part was "hopeless"

(RBL5,46)

After Jackson had intercourse with her, the scldier who had
been with her mother came to her and had intercourse with her as well
(R46,151), On direct examination, Charlotte testified that the soldier
who came to her after heving been vith her mother wore glasses on the
night in question and was not among the accused present at the trial
(RL5,46). However, when later recalled as a witness, she identified |
Nelums as the soldier in question, At the time of her later testimony,
Nelums was wearing his glasses (i150).

: During the time these occurrences were taking plaee, Garrett
vas 2lso in the room, laughlng and holding a flashlight for the others
(R46,148). On direct examin-tion, Charlotte testified that when Nelums
finished, Garrett also had intercourse with her (R146) but later testi-
fied tkat although Garrett had been present he was not among the soldiers
who molested her (R147). She testified that the personnel in the room
was shifting constantly during the period from 2320 and 0130 hours and
.that in all six colored soldiers attacked her, She especially remembered
Jackson as one of her assailants because he was "very brutal and because -~
of slapping me and also because he had a very difficult time® (849).

She identified Nelums by his glasses (R150),

Katharina Winegerter testified that at identification "line=ups!
held the following day at accuseds' organization, she identified Nelums
as the man who had intercourse with her on the previous night, Jackson as

: CeTHDBNTIAL
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‘b

one of the men who attacked her daughter and Garrett as one of thé men
present at the house (R147,148)., Charlotte testified that she identi-
fied three men at an iderntification line-up the following day and, at
the trial, recognized Nelums and Jackscn as two of the men whom she
previously identified., Her recognition of Garrett as the third man she
previously identified was somewhat hesitant (R149-151),

Also on the following day, Katharine and Charlotte saingerter
were examined by Captain Lewls C. Young, kedical Corps, 76th Armored
Medical Battalion (R28,31). His examination of Katharine revealed that
ghe had an enlarged vaginal orifice and blood was observed on her under
clothing (R31), -On examining Charlotte, the medicel officer found evi=
dences of laceration and tearing of the hymen. This laceration had been
caused by some recent entrance and, if caused by sexual intercourse, it -
was a Vpretty painful one" (£29,30,32),

- The prosecution's evidence also showed that on the night of
27-28 larch 1945, the following, among others, were present at 9 Gustloffe
Strasse, Sprendlingen, Germany; Herr Schneider, his wife, Frau Theresa
Schneider, aged 37 (K139), Frau Bertha Schickendanz, aged 35 (R52), and
Frau Gertrude Buelleis, age not shown (&l5,53). Herr Schneider, who was
i11, was sleeping in the basement, as were Theresa Schneider and Bertha
.Schickendanz, while Gertrude Buelleis was sleeping on a couch in the
kitchen (R22,53,1LL)s At about 0200 hours, Frau Buelleis was awakened

by a knocking at the door and the sound of a shutter being removed from
one of the windows (R16). She arose and called Frau Schneider and Frau
.Schickendanz (R16,53). Frau Schneider joined Frau Buelleis on the ground
floor and, upon opening the door, saw two negro scldiers standing on the
porch who then entered and looked throughout the house (R16,140)es Of
these soldiers, one was identified both by Frau Buellels and Frau Schickendanz
as the accused Garrett (R16,22,53,55). - Garrett took Frau Schickendanz
and led her into a bedroom leaving the other soldier, whom none of the
witnesses were able to identify, with Frau Schneider and Frau Buelleis,
The two women clung to each other but the soldier who remained behind
pulled Frau Schneider away whereupon Frau Buellels ran to the cellar to
seek aid from Herr Schneider (R17,23,133,140,145). Herr Schneider
apparently could offer little aid because of his illness but did help

her to hide in the cellar (R23),

Bertha Schickendanz testified that when Garrett took her into
the bedroom she thought he was searching for German soldiers and volun-
tarily accompanied him with a candle to show him that none were there
(R55,57)« She testified that, upon going into the room,

U] didn't know what he wanted and he kept on

saying something which I didn't understand,
v There were no beds in the room so he threw
- me on a bed frame which was there, I tried
to get up again but he threw me back down,

I tried to get up again, He then put his

!
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‘rifle. 'betmen my 1egs and pointed his knife
"against my chest, He said somsthing to me
and did something which looked zs if he were
- " loading his rifle. Wuhether he did nor not,
- © I am not sure, ~He then threw me back on the
- frame and pulled dom my drawers. BHe put his
‘rifle and the kmife next to me and also his
. 'steel helmet. R ¥ [‘fhen h_e7 raped me® '
'(355,)6)0 - -

e Garrett was “very rought and being “almost pa.ralyzed with®
. tear" of being raped and shot, she did not defend hersslf while the
. mtercourse was tald.ng place &256,57)

S © After the act of in’oercourse ‘which lasted about eight m:lnutes s
accused got up, elung hls rifle and left (R58)., W%hen asked whether in
., view of the inadequate light she had been able to see her assailant
: clearly enough to permit subsequent ldentification, she replied, "Yes,

I shall never forget his face, I sha.ll never forget his eyes" (B.57).

Ga.rrett and his compa.nion then left the house and returned .

 about fifteen mimutes later and went to the cellar where they found

Frau Buelleis and pulled her from her hiding wplace (R17,24,140,145),
While the exact sequence of events next occurring is not entirely clear
from the record, it appears upon seeing them, .she began to cry and also
shouted for aid and that when she did so one bf the soldiers pointed a .
- rifle at her.and one or both of them threw her to the floor, She stated -
. that when she tried to get up, Garrett "kept pushing me back on the - . |
floor" and that when she tried to defend herself he "knocked her under -
the chin% with his hand, He then raised her dress, took down her pants, .
and had intercourse with her, When Garrett finished, the other soldier

- also "used" her, Thereafter, each soldier in tun used her again a.nd

then left the house (Rl7,18 132,138 11;2).'

* After the men left, Frau Schneider and Frau Schickendanz
joined Frau Buelleis in the cellar , and, at about 0230 or 0245 hours
the three women went into a laundry room and locked the door (R23, 21;5
At about 0300 hours, two other negro soldiers, one of whom was the ‘
accused Jackson, entered the house and came "directly to the cellar as "¢
if they had been told by the first group® (R19,138). They ®knocked’ :
and banged® on the laund.ry room door with such force that Frau Schneider, ’
fearing that they would break the lock, opened it (R19,24,140). Frau
Buellels had covered herself with some blankets but the soldiers dis-
covered her presence there, and, despite her resistance, pulled her from
the room,. Frau Schneider tried to come to her aid but the soldiers
pushed her back into the laundry room and closed the door. When Frau
Buelleis tried to run back into the room, Jackson prevented her from -
‘doing so, He then threw her to the floor and threatened.her with his
#firearms", Followlng this, he tried to take off her coat but she pre-
vented him from doing so., He then pulled off her dress and started to
pull down her pants., She stated tha.t her pants caught i.n her garterb and

-
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" she holped him to remove them to’ prevent them from being torn, ' He
- thereafter laid on top of her and placed his penis in her vagim ‘
‘She testified that she ‘did not scream or call for help and that.
after Jackson got her out into the cellar she no longer resisted be- ‘
cause, by this time, she was “much tco weak" to do so, Also, Jackson
was nolding her by each wrist.and she was "completely helplets" (319,20).
The soldier who aécompanieéd Jackson also had, intorcoursa with her and
the two men then left the house (R132,138)4. N

" Om crosa emmination, upon being a.sked whether she was certa:m
that Garrett was one of the two scldiers Who first attacked her, Frau '
Buellels replied ,

.“I don't remembezf wheth_er he was in the
.first group or the second group. It was
so long ago, I don't remember, . I know for
certain he was one.of them® (B25), :

She was then rem:Lnded that at. a pre-trial im'estigation she had identi-
. fled Ga.rrett @s having been in the second group. - To.this she replied,

- I recognize the soldier, but I am not
.able to say any more who was in the
first group and who was in the second
group" (R26). .

When recalled as a w1tness later in the trial after aga:m 1dentifying
- Garrett and Jackson as two of the four, solders who had attacked her on
28 lMarch, she testified that she was positive that Jackson was one of
the first two soldiers who attacked her and Garrett .one of the second )
two (R]33 135). When confronted with the inconsistencies of her testi- -
mony, she testifled "It can be that I have the two groups changed
around but I know these two I have recognizedn (Rl38). _

Fra.u Buelleis testified that at two identlflcation #line-upsH
held at accused!'s organization on 28 March she identlfied both.Garrett .
and Jackson as two of her assailants of the previous night (R21,135,136)
and Frau Schickendanz similarly identified Carrett as the soldier who had
attacked her (R59,146). Frau Schneider was unable to identify any of the
men present at the line-up as the men present in her house the night be-

fore (R1%40), - , ; . '

' ' Frau Shickenda.nz and Frau Buelleils also were examined on 28
larch by Captain Young. Virtually the only unusual thing observed ¥tth

reference to Frau Shickendanz was that she had %"an enlarged orifice to

her vagina® probably caused by a U"stretch or relaxation of the muscles. ™ '
of the vagina", Frau Buelleis was found to have MConsiderable redness” -

about the labia or lips of the vagina" evidencing, "irritation from some - .

source! (331) .
CORALESTIE.
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There was evidence that three other women were molested by
colored soldiers in the town of Sprendlingen on the night of 27-28
Farch but the evidence does not establish that the eoldiers involved
were the accused (R10,14,52).

L. The evidence for the defense showed that at about 1600 hours
on 27 larch 1945 the 642nd Quartermaster Truck Company pulled into the . °
village of Sprendlingen and went into bivouac in a field on the outskirts
of the town (R62,83,162), After dispersing its vehicles, certain of the
personnel of the company went into "the woods to look for snipers and
souvenirs® (R62), A guard was posted thst night, with each platoon re-
sponsible.for the selection, posting, relief, and hours of duty of its
ovn guard (R62,112), lNelums was a member of the first platoon, Jackson
of the second, and Garrett of the third (R72,106). There was testimony
that on the nicht of 27-28 March, Nelums was on guard cduty with another
guard named Dorsey from 1930 to 2130 hours (R63,72,76,83,90,93) and on
guard alone from 0130 to 0330 hours (R64,70,72,92), that Jackson had
one four-hour tour of duty from 2100 hours to 2400 hours (R98) and that
Garrett wzs on guard from 2000 to 2200 hours (R102,103,106,118,124) and
from 0200 to o400 hours (R120,121,125)., The corporal of the gusrd who
testified as to Nelum's tours of duty was shown to heve given testimony
at a pre-trial investigation to the effect that Nelum's first tour of
duty was from 2130 to 2330 hours with a man named Riley rather than’from
1930 to 2130 hours with Dorsey (R66,68)., The testimony of the sergeant
of the guord with refersnce to the hours of Nelums' tours of duty was
eimilarly impeached (R84,85), It was brouzht out, chiefly on cross-
exarination, that in general the hours and duration of tours of duty

~vere decided upon by the members of the guerd themselves (R69,92,98)

and that guord rosters either were inadequately kept or not kept at all
(286,99)s Certain of the personnel of the company were on details on !
the night of 27-28 Yearch the performance of which reguired them to

" drive through the town of Sprendlingen (289,111).

The defense zlso elicited testimony from various of the en-
listed men of the accuseds' comnany to the effect that when the ldenti-
fication formations were held on 28 liarch the women vho were attempting
to identify their assailants of the previous night were urged by another
c¢ivilian present to make various identificsztions and thet in selecting
the men whom they did identify they exhibited ruch hesitancy and in-
decision (R74,77,80,91,101,108,117,123),

- After being advised of his rights, each accused elected to

be sworn as a wltness on his own behalf, Nelums testified that on the

night of 27=-28 kzrch ke was on guerd with Dorsey from 1930 to 2130 hours,

that he thereafter vent to his tent until €120 tours vhen he zpain waent

on puard where he remecined until 0330 hours, He denicd that ke vient into

Sprendlingen thet night and stated that was the first time he ever saw any

of the prosecutrices was at the identification formztion on 28 iLarch,

The women were mistaken in their identificsticn of him as their assailant
’

-8 -
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(165,166), He adritted that at a pre-trial investization he had told
the officer conducting the investigation that on 27 March he stood

guard with Riley from 2130 to 2330 hours (R167). Garrett testified that
he was on guard from 2000 to 2200 hours on 27 Larch, that he thereafter
rerained in the area until he zgain went on guard at Q200 hours 28 Larch
and thereafter stood guard until CL00 hours at which time he was relieved
(K154,155). He denied that he commitied the offenses charged and felt
that he was "misidentified® (®154,155,157). dJackson testified that he
was on guard from 2100 to 2L00 howurs on 27 larch and thereafter went to
bted, that he did not go to Sprendlingen that night and that he never saw
any of the prosecutrices prior to the identification formation (R160),

5¢ It was clearly shown by the evidence that carnal knowledge was
had of Katharine wingerter, Charlotte Wingerter, Bertha Schickendanz and
Gertrude Buelleis by certain negro soldiers on the night cf 27-28 larch
1945, There also was ample evidence from which the court could find that
each act of intercourse was accomplished by force and without the consent
of the prosecutrix in question, thus comstituting each such act rape, The
only question of any substance presented by the record of trial is whether
the soldiers who committed the rapes were in fact the accused. Each
accused denied participation in the acts shown and sought to establish an
alibi by showing that he either was on guard or at his bivouac area dur-
ing the period when the rapes were committed, The defense alsd sought to
show that the ldentifications made st the formations held on the day follow-
ing the occurrences were indecisive and hesitant and thus of little value
as proving that the accused were in fact the soldiers involved., However,

- it was also shown that the guard was mounted, posted and supervised in an

extremely lax manner and the court could disbelieve the testimony of the
accused and the defense witnesses that accused were either on guard or in
the bivouac area at the times and for the periods claimed. Reference to
the ®vidence summarized above vill dlemonstrate that the record contains
testimony by each prosecutrix clearly identifing the various accused as
having been the soldiers who committed the rapes of which each was found
guilty. This being the state of the evidence, the court's findings that
the accused were in fact the actors in the crimes shown are conclusives
Under the circumstances shown, there was no impropriety in the admission
of evidence relating to pe-trial identification of the respective accused

. at identification formations held at their organization (Ck LTO 3837,

Bernard W, Smith; CM ETO 6554, Hill; CM ETO 7209, williams; C¥ ETO 8770,
Cook; Ck ETO i§369, Dewar). It is concluded that the record is legally

sufficient to support the findings of guilty (CM ETO 3740, Sgnders et al
(1944); Ck ETO 4172, Davis et al; Ci ETO 6193, Parrott et di.

6. The charge sheets show that Nelums is 23 years of age and was
inducted on 30 September 1942 at Fort Jackson, South Carolina; that
Jackson is 20 years of age and was inducted 4 June 1943 at lafayette,
Louisiana; and that Garrett is 20 years of age and vas inducted 20 February

1943 at Fort Jackson, South Carolina, None had prior service.

e
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7. The court-was lezally constituted and had jurisdiction of
the persons and offenses, Lo errors injuriously affecting the substan-
. tial rights of accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentences, .

8. The penalty for rape is death or life imprisonment as the
court martial may direct (AW 92). Confinement in a penitentiary is au-
thorized upon conviction of rape by Article of war 42 and sections 278 and’
330, Federel Criminal Code (18 USCA 457,567). The designation of the
United States Penitentiary, Lewisburg, Pennsylvenia, as the place of con-
finement is proper (Cir.229, iD, 8 June 1944, sec, II, pars. 1b (4), 3b).

. .
\ .
[@;i Zd; ?&% ég& Judre Advocate

W F(\f WJudge advoczte

O Mleigr Judge Advocate

s
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CM ETO 13575
UNITED STATES ). DELTA BASE SECTION, COMMUNI=-
) CATIONS ZONE, EUROFEAN THEATER
Ve ) OF OPERATIONS
Sergeent EUGENE LAMB 3 Trial by GClM, convened at Mar-
(34489528), Corporal JASFER )  seills, France, 25,26 May 1945.
__,,,QBHMP_—(18149461), Private =~ ) . Accused PLOWDEN: Aoquitteds
First Class ENIES PIOWLEN ) Sentence as to each accused other
(33516850), and Privates ) than Plowden: Dishonoreble
}EQ_EQ__IM,(ZSQOSISO) and ) discharge (suspended as to IAMB),
JASPER WILLIAYS (13050539), ) total forfeitures and confinement
all of 3518th Quartermeaster )  at hard labor, IAMB and CRUMP
Truck Company - ) for five years, ROBINS for 25
) years snd WILLIAMS for 10 years.
) Places of confinement: ILAMB,
) Delta Disciplinery Training
3, Center, Les Milles, Bouches du
Rhons, France; CRUMP and WILLIAMS,
3 Federal Reformatory, Chillicothe,
) Chips ROBINS, United States Peni-
) tentiary, Lewisburg,Pennsylvania.

N

HOLDING by BOARD CF REVIEW 1O, 1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trisl in the case of the soldiers nersd above
has been examined by the Board of Reviswe

2. Accused IAMB, CRUMP, PLOWDEN and ROBINS were tried upon the
following charges and specificationss

CHARGE It Violation of the 94th Article of War.

Specification 11 In that Sergeant Eugene Lamb and
Corporal Jasper V. Crump and Private leo Robins
and Private Enies Plowden, all of 3518th 4
Quartermaster Truck Company, acting gointly _‘: 13575

UGNFJDEMTH!
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and in pursusnce of a common intent, did,

at or near Miremss, France, on or about

28 Jenuary 1945 feloniously take, steal,

and carry away sbout one thousand six
hunired and forty=-three (1643) gallons of
gasoline and about thirty-two (32) fifty-five
(55) gallon conteiners of a value in excess
of fifty dollars ($50.00), property of the
United States, furnisched and irtended for
the militery service thereof, ‘

Specification 2¢ In that * * * acting jointly and

in pursuance of a common intent, did at ar

. near Miremas, France, on or about 28 January
1945, knowingly and willingly apply to their
own use and benefit, one (1) five and one-half
ton COE #ruck of a value in excess of fifty
(£50400). dollars, property of the United
States, furnished end intended for the military
service thereof (As amended at trial).

CHARGE II: Violation of the 6lst Artiocle of War.

Specificationt In that Private leoc Robins, 3518th
Quartermaster Truck Company, did, without
proper leave, absent himself from his organ-
izetion at Miramas, France, from sbout 28
January. 1945 to about 11 February 1945,

Accused ROBIKS was tried elso upon the following Charge end specifi-
cations: "

CHARGE: Violation of the 94th Article of War,

Specification 1t In that Private Leo Robins,.3518th
Quartermaster Truck Company, did, at or near

Miramas, France, on or about 23 January 1945,

feloniously taks, steal and carry away about

one thousand six hundred and forty three (1643)

gallons of gasoline and about thirty-one (31)

containers, of a value in excess of fifty dollars

(£$50.00), property of the United States and

furnished and intended for. the military service

thereof, : ‘ oo

Specification 2: In that * * * 3id, at or near liramas,
France, on or gbout 25 January 1945, feloniously
teke, steal, and carry away about one thousend

-z - | oL e .
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six hundred forty-three (1643) gallons of
gasoline and about thirty-ome (31) containers
of a valwe in excess of fifty dollars (§50.00),
- propaerty of the United States and furnished
end intended foar the military service thareof,
(As smended &t trial),

Specification 3t (Disapproved by reviewing authority).
Accused WILLIANS was tried upon the followirng Charge and specifiocationss
CHARGE: Vioclation € the 94th Article of Ware

Specification 12 In that Private Jasper Williams,
3518th Quartermaster Truck Compeny, did, at
Miremas, France, on or about 21 December 1944,
feloniously take, steal, and carry away sbout
one thousand six hundred twenty (1620) gallons
of gasoline and about thirty ome (31) containers,.
of a value in excess of fifty dollars (350,00),
property of the United States furnished and in-
tended for the militery service thereofs

Specification 2¢ In thet * * * did, at Miremsas, France,
on ar about 28 January 1945, feloniously teke,
steal, and carry away about sisteen hundred
forty~three (1643) gallons of gasoline ‘and about
thirty one (31) containers, of a value in excess
of fifty dollars ($50,00), property of the United
States furnished and intended for the military
service thereofs

Each accused pleaded not guilty to the charges aend specifications pre=~-
ferred sgainst him. Accused Plowden was found not guilty of the Charge
and specifications preferred against hime Each of accused Lamb, Crump,
Robins and Williams was found guilty of the charges and specifications
preferred sgainst hime No evidence of previous convictions was in-
troduced as to Lemb and Crump. Evidence was introduced of two previous
convictions of Williams by special courts-martial for ebsences without
leave for seven end three days respectively in violation of Article of
War 613 and of one previous conviction of Robins by summary court for
misconduct consisting of acts in public unbecoming a soldier in vio=-
lation of Article of War 96, Accused Lamb, Crump end Williams were
eech sentenced to be dishororebly “ischarged the service, to forfeit
all pay and allowances due or to become due, and to be confined et
hard labor, at such places as the reviewing authority may direct,
Lemb for five years, Crump for five years and Williams for ten years,

3075
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and in eddition Crump was sentenced to pasy to the United States a

fine of $1000,00 end to be further confined at hard lebor until

sald fine is palid but not for more than ome year in addition to

the aforesaid term of five years, and in addition Williems was
sentenced to pay to the United States a fime of $1000,00 and to be
further confinsd at hard labor until seid fine is paid bubt not for
more than two ysars in addition to the aforesald term of ten years.

. Accused Robine was sentenced %o be dishonorebly discharged the- service,
to farfeit all pay and alloweances due or to become due, and to be con=-
finsd at hard lebor, at such place as the reviewing suthority mey
direct, for 40 years, and in eddition to psy a fine to the Uniteld
Stateos of $5000,00 and to be further confined at hard lebor until

said fine is paid but not for more than five years in addition to

the aforesaid term of 40 yeears.’

The reviewing authority:

In the case of accused:lamb, approved the sentence, but
suspended the execution of that portion thereof adjudging dishonor-
able discharge until the soldier's release from confinement, and
designated Delta Disciplinary Training Center, Les lMilles, Bouches
du Rhone, France, as the place of confinement; ’

In the case of accused Crump, approved only so much of the
sentence as provided for dishonoreble discharge, forfeiture of all
pey and allowances due ¢r to becoms due, and confinement at hard
labor for five ysars, and designated the Federal Reformstory, Chilli-
cothe, OChio, as the place of oconfinsment; -

In the case of accused Williams, approved only so much of
the findings of guilty of Specificatizg's/of the Charge. and the Charge

as involved a finding that said accused did at the time end place

alleged feloniously take, steal, and carry away sbout one thousand

six hundred twenty (1620) gallons of gasoline of ‘a value in excess

of fifty dollers (§50400), property of the United Stetes furnished ,
and intenied for the military service thereof, approved only so much '
of the sentence as provided for dishonorable discharge, forfeiture,

of all psy and allowances due or to become due, and confinement at

hard labar for ten ysars, and designated the Federal Reformatory,
Chillicothe, Ohio, as the place of confinement ; :

In the case of accused Robins, disapproved the findings of
guilty of Specification 3 of the Charge (preferred against him in-
-dividually), epproved only so much of the sentence as provided for
dishonorable discharge, forfeiture of all pay and allowances due or .
to becoms due, and confinement at hard labor for 40 yoars but reduced
the period of confinement to 25 yesars, and designated the United

-4 - e
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States Pen:.tentia.ry, lewisburg, Pennsylvania, a8 the placs of con=
finement;

Forwarded the record of trial for action pursua.rrt to Article
of War 50% with respect to Crump, Williams and Rebins, .

3s Joint charges against laub, Crump end Robins
{Charge I, Specifications 1 and 2)(Violation of
Article of War 94). :

The evidence in the case independent of the voluntary extra=
judioial statements of Lamb (R6€9; Pros<Exs13), Crump (R7?5; Pross.Exe15),
and Robins (R73; ProsJExe14), established without contradiction that
Lamb end Robins (in company with Plowden who was acqu:.tted) were on
28 January 1945 in possession without authority of a &~ ton "cab-over=
engine"” Government truck upon which were loaded 32 55-gallon containerse
The contaimers were f£illed with gasoline of a total gallornage of 11760
(R57,93)e The truck, comtainers and gasolime were property of the
United States furnishéd and intended for the military service thereof,
Vhile traveling upon a public highway on said date in the vicinity of
Miremes, Fremce, Lamb, Robins and Plowden were halted by operstives
of the Criminal Investigation Division, Delta Base Section, end were
ordered to return to their camp (R55,56)s Lemb fled at the approach’
of the officers, end Robins and Plowden dwring the course of the re-*
turn journey left the truck and ren awaye Flowden was soon thereafter
epprehended, but Robins escaped (R56,57)s The contminers end gasoline
were obtained on 28 Januvary by Robins upon a farged requisition from
FOL qump No, 872, and were intended for sale to a French civilian who
mounted the truck efter it left the dump end rode on it at the time it
was halted by the operatives (Prqs.Ex.l4). Robins undoubtedly was the
prime instigator of the criminal ”bn‘berprise but Lemb in his statement
(Pros.Ex,13) admitted thet, upon leaving cemp to go to the FOL dump,
Robins had informed him that he (Robms) was engaged in a money-making
operation and invited him to perticipdte, therein and that after the
arrival at the qump he assisted in the loading of the trucks After
the French civilian eutered the truck, Robins. a.pprlsed -Lamb that he
(the French civilian) was the purchaser of tHe. »gasoline. .- Lenb there=-
after continued on the venture snd kmew thaf the civilian acted as
guide to the place where the gasoline was to be unloaced (R55; Prose
Ex,13), / Crump's perticipation in this illicit transection arose out
of the fact that he forged the signatures of the officers whose namsh
appear on the requisition (R75; Pros.Ex.15), upon the authority of
which Robins obtained the gasoline (R35; Pros.Ex.9-a) at the FOL dmnp3

-5-
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As to Robins, Lamb and Crump, the corpus delicti of each
offense for which they were charged snd convioctsd was obviously
proveds Robins and Lamb were found in possession of Government
military property without right cr authority (R47-48), The prose-
oution proved that the requisition bearing the forged signatures of
Ceptain Young and Lieutenant Ross (Pros.Ex.9) was presented at the
FOL dump and the gagoline end combairnsrs were delivered to Robins :
end Lamb on the faith thsreof (R36; Fros.Ex.10)s The record of trial
is replete with proof that ths issue sheets of the dump were records
and soocounts kept in the ordinary course of business of the dump and
that the entries therson were made simultaneously with the occurence
of the transactions thereon recorded by persons authorized to meke the
same ¢ The shoets themselves (ProseExse5 and 8) were found in the
custody of the proper officer eand the inference is indisputable that
.they had been processed and handled according to the established usage
and practice of the dump. Under such ciroumstances they were ad- .
missible under the Federsl shop book rule statute (Act June 20, 1936,--
Ce640, socel; 49 Stat.1561 (28 USCA €95); CM ETO 4691, Knorrs CM
261107 (1944), III Bull. JAG pp.468,469).

The foregoing evidence conatituted a suffiolent corroborstive
basis to admit the respsctive extrajudicial statements of the three
eccused (CM ETO 8234, Yourg, et al)e \ ;

.
L

Crump was an accessory before the fact and therefore was
properly charged end convictsd as. a,principa.l (M ETO 3740, Sanders,
et alj OM ET0 9643, gam). e

In connection with the crime of laroeny it is an establiahsd
principle that the i

'uld»'be é.gains‘-‘; the will of the owner, ar

ithout hils consent for * * % there om be .

s when the teking was with the consent * * *
" (36 CJ, 80Ce85, DPe759)e .

taking s
"at least
no tresp
of the ov

The above rule, hoféver, is not applicable in the instant case. It .
should bs perticulrly noted that the consent of the soldier in charge
of the FOL dump t& the delivery to the accused of the gasoline and
oconteiners was no§ e consent on behalf of the United States Govern-
ment to transfer Eitle to the accuseds . The possession of the property
was delivered tofthem for the pert:icula.r purpose of transporting to
the organizetiogy which purportedly had requisitioned it,
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"No public official has any power to consent to )
the misappropriation of the property of e stabe,
county, or munieipal corporstion, so as to prevent
the felonious taking of it being larceny (36 ¢J,
sece91, Ppe759,760).

"But if there has been a trespass upon the right
.of the owner, his consent procured by fraudulent
representations in ignorance of the facts will

\ not proteoct the taker; nor will he be protected
by the ocwner's consent if the latter intended
merely to transfer the possession to the taker,
retaining the title in himself and the taker took
the possession intending not to use the thing for
the purpose for which the consent was given, but
to convert it to his om uso (36 cJ, 800493, p.760).

The taking of the gasoline and containers by accused was
therefore?%reapasa and a felonious taking.

Prosecution's evidonce ebundantly proved that Crump, Robins
and Lemb in the operation of a® joint illegal enterprise stole the
gasoline and containers and wrongfully misapplied to their om use ang
benefit the Government truck at the time and place allegede The misuse
of the truck was within the scope of the emterprise (CM ETO 2297,
Johnson and Loper, and authorities therein ecited; 1 Wharton's Criminal
Taw (12th Ed. Eg 2)» 8804263, PPe350=352; 16 CJ, secel28, p«l35).

The record of trial is legally sufficient to support the findings of
their guilt of these crimes (CM ETO 9288, Mills; CM ETO 11936, Tharpe,
ot aly CM ETO 12793, Crump, Underwood and Hurt )e

4, Charzes against Robins (s, Charge II snd Specification
(Violation of Article of War 61) and be Charge and specifications
(Violation of Article of War 94),.

as The evijence proved beyond doubt that after Robims hsd i
been halted on the public highway by the -agemts of the Criminal In=-
vestigation Department on 28 Jenuary 1945 while he was in the act of
delivering the stolen gasoline and containers to the Fremch civilian,
he was ordered to return to his station.  During the ceurse of the re-
turn journey be abandoned the truck and escapsd from the lew enforcement
agents He remalned ebsent from his organization-without authority from
that time until 11 February 1945 when he was apprehended (R20; Pros.Ex. ,
1; R22; ProseEx.2; R73; Pros.Ex.14)s The finding of Robins' guilt of
thie Charge and Specification is supported by substantial evidence,

. be Robins in his voluntary extrajudicial statement (R73;’
Pros,Ex,14) admitted his procurement of 31 contalners and 1643 gallons
of gasoline on 23 January 1945 and the same number of gontainers and ; 35 7::

roquielvions (175, Hros Ix.5) K ﬂ“ﬁ FAD G R R me
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his use of the date of 24 January 1945 in his statement with respect
£0 Pros<Ex.7 which bears date of 25 January was erroneous. IThe lssue
gheet of the FOL dump (R32; Pros.Ex.8) shows that this false requi-
sition was honored on 25 Janpary. The 8pecification was amended at
trial to conform with the correct date )e Proof of the corpus delicti
of each of these two offenses (Specifications 1 end 2) was made by
showing that two requisitions (Pros«Exs.6 and 7) were presented on

23 and 25 January 1945, respectively at FOL 872 (R28; Pros.Exe5;

R32, Pros.Ex.8)and that under the usual and ordinary course of oper=
ations of the dump the gasoline end conteiners described in the requi-.
sitions would be delivered to the person presenting the sams (r23,25,
33,38,50,51)s Wile there is no direct evidence that the amounts of -
gasoline described in said requisitions were actually delivered ani
carried away by the person presenting the same, there is evidence that
. the requisitions were found in the files of ths commander of 209th
Quartermaster Battalion under circumstances that indicated they would
not have been discovered in said files if the gasoline had not been
actually delivered (R50,76-79)s

In considering these charges under the 94th Article of War
egainst Robins alone, it is a matter of primary consideration whether
the above evidence sufficed to prove the corpus delicti of each offense,
which is necessary to support the admission in evidence of Robins!'
confession. When the confession is eliminated from consijeration,
the requisitions stand unquestioned and unimpeachede They were pre-
pered on QMC Form Noe 400, They were honored end filled in the usual
and ordinary manner in the operation of the dumpe. On thelr face they
appear to be valid documents. Independent of accused's confession,
there is not even a suggestion in prosecution's evidence that the trans-
actions were other than normal and regular and there is no dircumstame
or condition proved by the prosecution which distinguishes them from
the usual and ordinary trensactions et the dumpe The prosecution sub-
mitted not a line of evijence that the requisitions bore forged signa-
tures or displaysd any othsr irregularity. There is not even a scine
tilla of evidence that the person who signed his neme as "Frank Jenkins"
on the delivery sheet of 23 January (Pros.Ex.5) and "Edwards Jenkinsg"
on the delivery sheet of 25 January (Pros.Ex.8) were ths same persons
or that either of them were in unauthorized possession of the vehicle
which transported the gasoline. There is not even a suspicious circum-
stence or inference which impugns the integrity of the transactions.
Trus, there is evidence that Robins was not authorized to transpart
gasoline or assigned a vehicle for the purpose of obtaining gasoline.
(R47,48), but such evidence is of no value for present oconsideration
Because there is'no proof independent of Robins' confession that ,
Frank Jenkins" end "Edward Jenkins™ were in truth the accusgpd Robinse
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In determining the quantum of the evidence necessary to
prove the corpus delicti

"i¢ has been held sufficient if the taestimony
adduced in proof thereof esteblishes facts that
are consistent with the commission of a crime
although thoy may et the seame time indicete, or
te conalstent with, a non-oriminel causation”

(2 ¥harton's Criminal Evidence (1lth Ed., 1935),
880641, p01073).

The difficuldy with the application of the foregoing principle to
the instent situation arises from the fact that the independent -
evidence is susceptible of but one inference and that is the infer-
ence of regularity and leralitye It is impossitle to discover in
it or to infer from it the slightest sufgestion of disfeasence or
nalfeasances

"« * * gyuch corrcboration is not sufficient if it
tends merely to support the confession, without

also embracing substantial evidence of the corpus
delicti and the wiole thereof (Forte ve United

States, 68 App. DC 111, 127 AIR, 1120, at 1125,

54 F (2nd) 236, et 240 (1937) (Underscoring supplied)o

.

The doctrine of the Forte case inscfar ds it does not oon.flict with
the Manual for Courts-lertial, 1928, has been adopted by the Board
of Review (sitting in the Buropean Theater of Operations) in CM ETO
10331, Hershsl Jonese .

It is therefore thes conclusion of the Board of Review that
the prossecution failed to establish the corpus delicti of .the offenses
under the 94th Article of War with which Robins individually was
charged. Lacking suoh proof his conviction based upon his confession
alone cannot stand (CM ETO 2042, Collette)e As to Specificetions 1
end 2 and the Charge, the record of trial is legally insufficient to
support the findings of Robins?! guilt.

5¢ Charges against Williams (Charge and pecifications (Vio-
lation of Artlcle of Viar 94)).

At the outset of the consideration of the case against Williams,
it should be noted that he was not in mny detail or respect connected
either with the theft of gasoline and containers cormitted by Lamb,
Robins and Crump acting jointly or with the transactions which gave
rise to the charges against Robins individually. Williams'! alleged
crimes were committed by him alores Crump was the denomimatar ocormon
to Lamb end Robins in-the one group and to Williems as an alleged
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" lone operators Crump by his owm confession was in the business of
igsuing and selling to American colored soldiers fraudulent and
forged gasoline requisitions. It is menifest that individuals and
groups who opersted separately and apart from each other dealt with
hime Underwood ani Hurt camposed one geng (See CM EIO 12793, Crump,
Underwood and Hurt)e Robins wae & patron of Crumpe, In the theft
of 28 January 1945, Robins secured the assistance of Lambs The
prosecution alleged thet Williams on 21 December 1944 and 28 Jenuary
1545 committed two separats thefts cf gasoline and corntaivers. Crump
was not oharged asa codefendent in these malefactions although prose~
cution's evijence in support of Specification 1 bottomed the case
egainst Williams upon a fraudulent requisition prepared by Crump and
obteined_ from him by Williams. The origin of the requisition in-
volved in Specification 2 was.not shown by the evidence,

: It was & mere coinoldence that the Lamb-Robins theft was
cormitted on the seme day (28 Jaruary) as the second theft which it
ig alleged Williems committeds The fact thaet Williams was charged
with and was tried for crimes independent of those committed by the
Lamb=Robins combiration and by Robins operesting alone is a highly
important factor in determining the legal sufficlency of the record
of trial with respect to Williams.

' - &e The evlidence with respect to the alleged offense of
21 December 1944 presents a singular situation. As a witness for -
ths progecution against Williams, Crump ¥ testified that'Williams
presented to him the typewritten requisition dated 21 December 1944
(R79,84;5 ProssExel16) and that he (Crump) forged the neme of Captain
Eqward Pikus thereto ani returned it to Williams (R82-83,128). The
requisition was found in the files of the battalion commander by an
investigator of the Criminal Investigation Department under the circum-
. stances previously described with respect to Pros<Ex.6 and 7. (R50,76=79).
The progecution, however, did not offer in evigence the delivery sheet
of either POL Dump 872 or of Berre Gasoline Dump which in the usual
course of business should have shown the presemtation of the requi-

~ sition (ProsExe4,16). Neither did the prosecution attempt to tridge °
this hiastus with other evidence, ‘ '

*Crump's right under the Fifth Amendment to the Federal
Constitution and the 24th Article of War not to bs com=
pelled to be & witness against himself was not infringed
by celling him to the stand as a prosscution's witness.
Bor could Willians assert Crump's privileges Crump was

& competent witness against Williams (CM ETO 2297, Johnson
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As opposed to the prosecution's evidence, Williams as a
witness on his own behalf emphabically contradicted Crump's testimony
with respect to Pros.Ex.16, asserted that Crump was untruthful and
denied his own guilt of the crime charged (R115), He asserted that
on 21 December 1944, Crump signed a dispatch ticket for the truck
Williams operated tc enable him to secure a load of gasoline from
the Berre dump; that at the time Crump signed the dispatch ticket,

’he (Williems) held a reguler requisition for gasolire from an author=

ized officer and that he did not request Crump to sign a gasoline

requis:.tlon (R107,108). He fmrther testified he then proceedsd to
the Berre dump, presemted the valid requisition (signsd either by
Lieutenant Lyddle or Lieutenent licCune) and obtained the gasoline -
(R107)e He stated he held a duplicate copy of this valid requisition
in his folder which was on o mentlepiece at the 3558tk Company barracks
when he was talen into custody by Criminal Investigation Depertment
agents and that he never recovered it (R107,108)s The defense did not
attempt to shew action on the alleged valid requisition by placing

‘in evidence the service sheet of the Berre dump for 21 December. It
-is significant that the prosecution offered no extragudlclal statement
from Williams, who has et all times denied his guilt.

N\

Williams! conviction under Specification 1 therefore
must rest basicelly upon the testimony of Crump, who by the prose-
cution's own evijence was an accomplice, a self-admitteqd forger and
an ‘utterer of fraudulent requisitions,

"A conviction mey be based on the uncorroborated
testimony of an accomplice, but such testimony
is of doubtful integrity and is to be considereg
with great, caution" (iiCl, 1928, parel24a, p.132).

"A jury may convict on the uncorroborated testie-
mony of an accomplice, if it satisfies them beyond
reasoneble doubt of the guilt of the defeniant,
but it is the usual practice for the judge to ad-
vise the jury to acquit where there is no evidence
other than the uncorrcborated testimony of an ac-
COmpliCO" (9 Ame Juru\soc.72, p.276)o

.(Cf: CH ETC 4172, Freemen, Davis, et \a.l)

The testimony of Crump emg Williems was in direct confhot.
Notw:uthsta.ndu,g Crump's complicity, it 1s evident the court elected to
believe Crump, but this conclusion did not resolve the ultimate question
of Williams® guilt of larceny of Government propertye. The acceptance
of Crump's testimony as the truth did not prove the crime with which
Williems was chargede It was Williams' (1) use of the forged requi=~
sition and (2) procurement of the gasolins on the faith therecf which
completed the proof of larceny (See par.3, supra)e The proof of the
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latter fact is dependent upon inferences to be drawn from the dis- .
covery of the requisition (Pros.Ex.l€) in the files of the battalion
commander and upon these inferences alcne. The felilure to present
the deily issue sheet of the dump which showed deliveriss of gaso=-
line on 21 December welighs heavily egainst the proseocution. It must
be presumed that it 4did not offer ths sheet in evidence because it
would have adversely affected its case, o

"The rule even in criminal ceses is that if a

party hes it peculierly within his power to !
produce witnesses whose testimony would eluci=

date the transaction, the fact thet he does not

do it creates the presumption that the testi~

mony if produced would be unfavorable" (Graves

ve United States, 150 U,S, 118,121; 37 L Ede

1021,1023 (1893).

(Cf: Interstate Circuit ve United States, 306 AU_.S. 208,226; 83 L.Ede
611,620 (1939)), '

Williems' conviction on Specification 1 is dependent upon .
oevidence of suspicious circumstances,which is of an exceedingly weak
and discomnected character., The situation thus revealed is governed
by the following principles:
"Although it is generally recognized that a con-
viction may be supported by circumstantial evi-
dence alons (CM ETO 3200, Price; CM ETO 2686,
Brinson and Smith), 'circumstantial evidence
must not only prove all the elements of the

- offense but must at the same time exclude every
reasonable hypothssis except guilt! (CM 233766
(1943), Nidholl, 20 BER 121; II Bulle JAG, sec,
453, p.238). A conviction upon circumstantial
evidence is not to be sustained unless the circum~.
stances are inconsistent with innocence (People
ve Galbo, 218 N,Y. 283, 112 N.E, 1041, 2 AIR 1220,
and authorities therein cited)" (Cu ETO 6397,
Butler),

The only valid substential evidence tending to establish that Williems
actually received the gasoline upon-‘the basis of the freudulent requi~
gition is that the requisition was found in the files of the battelion
commerder sometime subsequent to 21 December. This is a susploious
circumstance but it is certeinly not sufficient to sxclude every reason-
gble hypothesis except the one of Williams' guilt (MCM, 1928, pare78,

-12 -
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Pe633 CM ETO 7867, Westfield)e It is equally logical to belisve Jt‘:had:
Crump himself presented thils falese requisitior snd in view of his ad-
mitted oriminality such hypothe sis appears more reasonable than that
of Willimms' guilte

. -,

Williams® protestation as a witness on his cwn behalf i

"If I was going to take a requisition or forge
a requisition to get gasoline, why should I

go to somebody else. when I can wrlte myself

or sign some fantastic neme myself instead of
going to somebody elss and involving him end
he could give me awsy or something? Why should
I'do a thing like thet?" (R120)

is cogent to this consideration when coupled with Crump's sdmission
that he did sign a dispatch ticket for Williams on 21 December (R131),
as Williams testified, In ths light of these consideretions, the
failure of the prosecution to produce the dump's i1ssue sheet of 21
December tells heavily against ite

1

The Board of Review concludes that the prosecution d4id not
prove Willieme guilty of the theft of gasoline on 21 December 1944
beyond reasonable doubt and consequsntly the record of trial is legally
insufficient to support the findings of his guilt thereof.

be The evidence with respect to the alleged theft of Govern-
ment gasoline anj containers by Williems on 28 Jenuary 1945 (Speci-
fication 2) presents enother facet and requires separate consideratione
The issue shset of POL dump No. 872 for 28 January was introduced in
evijence (R26; Pros.Ex.4)s It showed that a certain "J, Williams"
sigred in acknowledgment of delivery of unstated commodities on behalf
of Quartermaster Truck Company 3500 The entry reads: '"3500 * * *
Je Williems", There is no description of articles. ’
. . /

© With reference ‘o the condition of the issue sheet (Prose

Ex.4), the following colloquy between the trial judge advocate and the
soldier attendent at POL Dump No. 872 (Private Jemes C. Williams) is
relevent s

"Qe Now I call your attention egain to Prose-
cution's Exhibit Nos 4, the P,O.L. Issue
Sheet dated 1 - 28 -~ 45, and direct your
attention to line five thereof a.nd I ask .
you to read what it says. .

A. On line five it says '35007, the next is p
blank -

SONFIBENT


http:Willia.ms

UONFIDENTIAL

(8 . . ' _ ‘
Qs Does it ever occur thet the emoumnt of
gasoline issued is omitted from the
proper column on an Issus Shest?
¢ ‘ DEFENSE: I objest to that on the grounds

that ths witress has already testifieqd
that it is routine procedure to have the
emount of gasoline entered on the issue
sheeot pricr to the person receiving the
gasoline, '

-FRESIDENT ¢+ Objection overrulede.

Aes Perheps I forgot to put it down; perhaps
there were a number of requisitions there
erd I forgot to put it downe

Qe Now reading over on line five, what else
is written thereon?
Ae tJe Williamst, A

Qe HNow, does that signature on the right-haml
column injicate the gasoline was issued
to ths 3500th Quartermaster Truck Company
and also to somebody that signed his nanme,
1J. Williams'?

Ae It is true, sir" (R27)e

: There were also admitted in evidence specimens. of accused!
handwriting including his signeture (R43; Pros.Ex.ll). A French hand~
witing expert testified that in his opinion the seame person executed.
the signature 'Je Williams' on the issue sheet (Pros.Ex.4) as wrote

the handwriting specimens (Pros.Ex.1l) and expleined the reasons far

his conclusion (R41-45). There was also admitted in evidence a pur=
ported requisition on behalf of 3500th Quartermaster Truck Company
dated 28 January 1945 vhich wes purportedly executed by its commander,
Ceptain Charles R. King (R25; Pros.Ex.3)s The requisition is om QIC
Farm o, 400 and is datéd 1 - 28 = 45, Originally the words and figures
"zasoline", "1620", "1620" were written in ink. The figures were struck
out by lead percil and in lieu thereof the figwres "1643" ang "1643"
were inserted and then was added thereto in pencil "31 grums"s It was
established by competent evidence that Ceptain Charles R. King was not
the commanding officer of said unit during the relevant period (R46).
This requisition was discovered by en sgent of the Criminal Investi=-
gation Department in the files of the battalion commander under the
circumstunces hereinabove described (R76)e - 'The prosecution did not

of fer any evijence as to the factum of execution of the requisition °
(Pros«Exe3)e ' . X

]
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Accused Williams testified that on 28 January he was a member

of the 3568th Quarternaster Service Company and on that date he was

ordered to proceed to ermunition dump Noe 461-A near Hiramas to secure ‘
a load of chains (RlOQ). He denied he presented the requisition

(Pros.Exe3) at the gasoline dump, denied he signed the issue sheet
(Pros.Ex,4) and denied he removed eny gasoline from the dump on 28

Jenuary (R110). He testifisd, however, that sometime preceding 28 L
" Jsnuary, he secured some gasoline tanks or drums from dump No. 872

to take to the Berre dump to fill with gasoline; that he exhibited

a gasoline requisition at Noe 872 in order to secure the drumss that

he secured the empty drums; that he proceeded to the Berre dump where

he filled them with gasoline and delivered the requisition to a French
womane He signed an issue sheet supposedly for the drums but did not

Inow whether it was complete (R110-112)., He stated it was possible

that the issue sheet (ProseLxs4) was the sheet he signed when he re=

ceived the empty drums and that he obtained them either for the 3520th

,or 3500th Quartermester Service Company (R123-124)

On cross-examination and upon exemination by the court when
shown the signature of "J. Williams™ on the issus sheet of 28 January
(ProseEx.4) and asked if it was his signature he answered: "I am not
positive, sir, that this is my signature™ (R114,123)s "I could have
signed this, sir" (R114)e "I do not know Eihether it is my signa=-
tu'r_q7, sir" (R114). However, he denisd he had previously seen the re-

~ quisition (Pros«Ex.3) and denied that it was his handwriting thereon
(R116). He admitted he gambled extensively amd stated he had won more °
then $2,000, which he sent home by use of postal money orders (R117-118), .
Upon examination by the court, Williams steted that the reascn he-did
not know whether the signature "J. Williams" appearing on the issue
gheet of 28 January. (Pros.Exe4) was written by him was the fact that
on that dete he was not at dump 872 operated by the 3880th Quartermaster
Service Company (R122).’ :

It is manifest from the foregoing summary of the evijgence that .
the legality of Williams' conviction of larceny of the gasoline and con-
tainers at the time and place alleged in Specification 2 must depend
upon circumstantial evidences The prosecution based its case primarily -
on the forged requisition (Pros.Ex.3) and the issue shest of FOL Dump
Nos 872 of 28 Jenuary 1945 (Pros.Exe4), supplemented by evidence that

 the signature of "J, Williams" thereon was that of accused, In determin=-
ing whether this evidence substantially proved that Willlams obtaineq
the gasoline on the faith of the fraudulent requisition, it is im~
portant to note that the issue sheet Joes not disclose that gasoline
or_eny other article was delivered to "J. Williems". This fact is of
peculiar angd particular significance because the sheet itself shows

- =15 - .
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thet the dump warshoused and distributed during the pertinent period
"not only gesoline but 10 other petroleum productse The issue sheat
was a nmimeograph form which listed sach product et the head of a
vertical colume Gasoline tanks and drums were not shown thereons

On 28 January, as shown by the issue sheet, there were three deliver-
jes of gasoline, one delivery of engins oil SAE30, one delivery of
¥srosene and one delivery of journal greases It 1s a most striking
and unusual oircumstshce that the sheet was properly completed as to
all transactions on that date except the one which involved the person
who signed the sheet by the name of "J. Williams". The prosecution,
over the objection-of the defense, attempted to supply this deficiency
by the testimony of Private James H, Williams, the dump attendant,

who testified that he may have forgotten tb enter it but that the entry
injicated gasoline was delivered to the person who signed the name

"Je Williams" on the sheete This latter statement was secured upon
& grossly leading question (R27).

As a prelinmary matter and in order to prevent misunder-

standing, attention is invited to the holding of the Board of Review

in CM ET0 12793, Crump, Underwood and Hurt, supra, wherein the con=~
viotions of the accused of thefts of gasoline were upheld although

the prosecution did not present in evidencs the relevant issue sheets
.of the dump and relisd 1 upon the fraudulent requisitions found in the
files of the battalion cormander emd the inferences therefrom to
establish the corpus delicti of each of fense in order to permit the )
agnission in evidence of the voluntary extrajudicial statements of

the severnl accuseds There we concluded that there was sufficient
- proof of the corpus delicti. The prosecution's case was completed by
the accused's confessionse The instant accused, Williams, never con=-
fessed and the prosecution was compelled to rely upon evidence of
ciroumstances which it claimed were inculpatory to convict.him, Were
there a legally admissible confession by Williams in evidence, the
holdirg in the instant case would be the same as in Crump, et al, suprae
The problem herein is therefore distinctly different irom that presemted
in the Crump case.. The legal sufficiency of the record of trial to
sustain Williams' conviction is dependent upon whether there is sub- '
stantial evidence to suppart the findings of guilt. Hers the enswer ‘
to this question requires a determindtion whether circumstances were
proved from which his guilt may be inferred beyond reasonable doubt,

A gifficult question is thus presented for consideration,

The following quotations from recognized authorities are
helpfula

‘
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niWhen circumstantial evidence alone is relied
‘upon, the facts and circumstdnces must form a
complete chain and point directly to the guilt
of the accused, Every fact essential to the
conclusion must be distinctly and independently
proved by compstent evidence, It is said that
the circumstances must themselves be proved and
not presumed, although it is recognized that a
fect may be proved by ressonsble inference from
material clrcumstances, and it is not necessary
that there be oral testimony. It 1s not es-
sential that no inference or presumption shall
be indulged by the jury that does not in their
minds necessarily arise from the circumstances
proved, lMere fallure of proof of some col-
“lateral circumstance offered by way of cor=-
roboration does not destroy the chain,

It is not necessary in circumstantial evidence
that each circumstance relied upon be proved
by the same welght and Brce of evidence and

be as convinecing in its conclusiveness of guilt
as though it were the main issue in the case;

- the circumstances may be combined together and
thereby give strength to each other. If the
circumstances established are dependent one
upon another, each must be coneistent only with
the theory of guilt in order that a conviction
may stand. If, however, the circumstances are
independent, the prevailing view is that weak
links in the chain may be strengthened by stronger
ones, In no event is it essential that the evi-
dence produce absolute certainty in the minds of
the jury or exclude every possibllity of the de-
fendant's innocenee, It is sufficient if the
evidence produces a moral certainty to the ex-
clusion of every reasonable doubt® (20 Am, Jur.,
sec,1217, pp.1070-1071).

"They are inferences from inferences; presumptiens
resting on the basis of another presumption,

Such a mode of arriving at a conclusion of fact
is generally, if not universally, inadmissible.
No inference of fact or of law is reliable, drawn
from premises which are uncertain. Whenever cir-
cumstantial evidence is relied upon te prove a
fact, the circumstances must be proved, and not
themselves presuned.

-17 -
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Starkie on Eve, pe 80, lays down the rule thuss '
'In"the first place, as the very foundation of
indirect evidence is ths esteblishment of one or
more facts from which the inference is sought to
. be made, the kw requires that the latter should
be esteblished by direct evidence, as if they
wore the very facts in lssue.' It is upon this
rrinoiple that courts are daily called upon to
exclude evidence as too remcte for the consijer-
ation of the jury. The lew requires an open,.’
visible oconnection between the principal ang
evidentiary facts and the deductions from them,
and does not permit a decision to te made on
remote infarencese Best, Eve, 95 A presumption
which the jwry is to make is not a ciroumstanoe
in proof; .and it is not, therefore, a legitimate
foundation fa a presumption” (United States ve
Ross, 92 UsSe 281,283, 23 L.Ede 707,708 (1876)e

"Therefore, remembering that, while it is not.
nocessary that any particular circumstance should
of itself be sufficient to prove a criminal case
beyond a reasomable doubt, yet it is necessary -
that each clroumstance offered as a part of the
combination of proofs should itself be maintained
beyond a reasonable doubt, end should have some
efficisncy, 8o far as it has efficiency to a
greater or less range, beyond a reasonable doubt,
and at least be free from the condition of being
as oconsistent with innocence as with guilt, we are
compellsd to hold that the United States hardly
maintain the proposition that Adams shared in the
conspiracy in any manner" (Roukous v, United States
(CeCoahe 5th 1912); 195 Feds 353,361, cert. denisd
(1912), 225 U.S. 710, 56 L.Bde 1267)s

| . °

Williems wes charged with larceny of the gasoline and con=
tainerse .As has been demonstrated sbove (See pare3, supra), the validity®
of the findings of his guilt depends’upon proof that he actually obtained
the gasolime as a result of negotleting the fraudulent requisitien
(ProseExe3)e There is no direct evidence that he did present the re-
‘quisition at the dump ar that he secured delivery of the gascline,

These vital facts must be inferred from the clroumstances,

The dump attendant (Private Jemes He Williams) did not testify
thet Williems, the accused, actually received gasolines This is the
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pertinent colloquy at trial between Frivate James He Williams and the
trial judge advocate:

Qe Now, does that signature on the right hand
column indicete the gasolins was lssued to
the 3500th Quartermaster Truck Company end
also to somebody that sigmed his nanme,

; tJe Williams'?

Ae It is true, sir" (R27).

Obviously, “the testimony is but an inference which the witness drew
from the entries on the issue sheets He particularly disavowed ac-
quaintanceship with a soldier named "J. Williams" (R40)e The ebove
_ quoted question and answer, in fact, intruded into the province of
the court and were clearly objectionable on that score. They added
nothing to prosecutim's case. Vhile this inference is possible it
is not the only reasonsble inference which may be deduced from the
entries on the issue sheet. It is as plausible and reasonsable to
conclude that the person who signed the name "J., Williems" on the
sheet did not receipt for gasoline but for some other article,

such as tanks or drums. This would explain the reason the dump at=-
tendant wrote this skeoleton entry becemse no blank or colum was
provided on the issus sheet for gasoline tenks or drums, The fact :
that 2ll of the other signatures were opposite definite amounts of
specifically named cormodities or articles also makes this inference
inviting to the fact finder. Particularly cogent is this inference
in view of accused's assertion that he 3id receive gasoline tanks or
drums and not gasolime at qump No. 872, While he was confused as to
the time he secured the drums, he insisted both on direct and cross-
examination that he secured drums and not gasoline at this dumpe On
this hypothesis the incomplete entry on the issue sheet is satis-
factorily explained end accused's testimony is consistent with direct
factual proof in the prosecution’s case.. The latter hypothesis
‘destroys the evidential wvalue of the enmtries on the issue sheet be~
cause it reveals that they were not

"free from the condition of being as consistent
with innocence as with guilt" (Roukous ve United
States, supra).

Then the entries on the issue sheet are thus neutralized, it
is epparent that the prosecutim's evidence is open to the fault de-
. scribed in People ve Razozicz (1912), 206 NY 249, 99 NE 557,5653

"Circumstantial evidence in a eriminal case is of

no value if the circumstances are consistent with :
either the hypothesis of imnocence, or the hypothesis
of guilt; nor is it enough that the hypothesis of
guilty will account far ell the facts proven. Much

1 13575
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less does it afford a just ground for conviction
that, unless a verdict of guilty is returned, ths
evidence in the case will leave the orime shrouded

in mystery"e

The Board of Review is therefare of the opinion that the evigence sup-
porting the findings of Williams' guilt is legally insuffiocient because
it is not sufficiently conclusive to exclude the reasoneble and plausible
inference that accused was innocent of the crims charged (CuM EIO 7867,
Westfisld; CM 195705, Tyson, 2 B.Re 267 (1931); CM 218521, }_\I_ﬁ.}_, lg BeRo
85 (1941); CM 238485, Rideau, 24 BesRe 263 (1943)).

‘6e No military exigenoy or necessity 1s revealed by the record
of trial which compelled the consolidation for trial of the charges
against Williams with those against Lamb, Robins and Crump jointly
and Robins individuallys. As indicated above, the Williams' charges
were unconnected with those against the other accused. The practice
followed is a dangerous one and the present case is an illustratien.:
of the prejudice which may result to the rights of an accused when
. forced to defend charges against him concurrently with the trial of
charges against other defeniants with whom he is in no manner or.gdegree
- connecteds The case against Lamb, Robins and Crump jointly was one
which was easy of proof and the evidence of their guilt when coupled
with Crump's confession anl testimony dominated the entire cases

The evigence against Williams, legally insufficient as above demon-
strated, was without doubt colored, in the eyes of the court, by the
highly inculpatory evidence egainst the other accuseds Williems!
farmal consent to trial with Lamb, Robins snd Crump must be considered
in the light of these surrounding circumstances. The Board of Review
rrefers to consijer the question of Williams' guilt on its merits,

but such treatment of the case should not be considered as approval
of the instent practices The following comment is eppropriate:

"In cases of felony, the multiplication of distinct
charges has been considered so objectionable es
tending to confound the accused in his defense, or
to prejudice him as to his challenges, in the matter
of being held out to be habitually criminel, in the
distraction of the attention of the jury, or other=-
wise, that it is the settled ruls in Englend and in
many of our states, to confine the indictment to one
"distinct offense or restrict the evidence to ons
transaction" (lLicElroy ve United States, 164 U,.S,
76,803 41 L.Bd, 355,357 (1696)).

While the practice of the Federal civil criminal courts is largely
governed by stetute, the fundamental principles guaranteeing fair amd
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jmpartial trials of persons acoused of crime (Zedd ve United States
(CeCoAe 4th 1926), 11 F-(2nd) 96) are applicable to Federal courts=.
martial, except where modified by mandates of Congress or appropriate
regulations (Winthrop's Military Law and Precedents (Reprint, 1920),
Pp054‘55)0 . : . )

7« The charge sheets show that accused Lamb is 22 years six
months of age and was inducted 16 December 1942 at Ceamp Shelby,
Mississippis Crump is 21 ysars of age axd was injucted 21 August 1942
at Camp Beauregard, Louisiana; Plowden is 36 .years five months of
ege and was inducted 20 November *1943 et Fort George G. leade, Mary-
lend; Robins is 30 yeers seven months of age and was inducted 12
January 1944 at Fort George Ge lieade, Maryland; Williams is 23 years of ege and
was inducted 19 Jamuary 1942 at Baltimore, Marylande. Nome of the ac=- ’
cused had prior service and each was inducted to serve for the duration
of the war plus six months, ’

8 The court was legally .constituted end had jurisdiction of the
persons end offensese As to accused Lamb, Crump and Robins,no errors
injuriously affecting the substantial rights of sald accused were com=-
mitted during the trisl with respect to Charge I and specifications
preferred against them jointlye. The Board of Review is of the opinion
that the record of trial is legally sufficient as to said three accused

- to support the findings of gullty of said Charge I end specifications.
As to Charge II and Specification preferred egainst Robins individually,
no errars injuriously affecting his substantial rights were committed
during the trial. The Boarda of Review is of the opinion that the record
of trial is legally sufficiemt to support the findings of Robins' guilt
of said Charge II and Specification. For the reasons hereinbefore
stated, the Board of Review is of the opinion that the record of trial
1s legally insufficlent to support the findings of guilty as to accused
Robins of the Charge in violation of the 94th Article o fa{nd specifi~ -~ -
cations thereunder and is also legally insufficient to support the
findings of guilty as to accused Williems of the Charge in violation
of the 94th Article of VWar and specifications thereunder and his sentencee
‘The sentences of accused Lamb, Crump end Robins are legal,

9¢ Tonfinement in a penitentiary is authorized upon conviction
of larceny of property of the United States of a value exceeding
$50, furnished and imtended for the military service thereof and
upon conviction of kmowingly applying such property to one's own
use by Article of War 42 ani sections 35 (amended) emd 36, Federal
Criminal Code (18 USCA 82,87) (See CM ETO 1764, Jones and Mundy)e
The designation of the Delta Disciplinary Training Center, Les Milles,
Bouche du Rhone, France, as the place of confinement of accused Lemb
(Ltr, Hgse European Theater of Operations, AG 252, Op. PM, 25 May 1945),
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of the Federal Reformatory, Chillicothe, Chio, as the place of con-
finement of accused Crump (Cir.229, W, 8 June 1944, secl.II, par«3e

as amended by Cir.25, W, 22 Jen, 1945), end of the United States Peni-
tentiary, lewisburg, Pennsylvania, as fhe place of confinement of ac-
cused Robins (Cire229, WD, 8 Juge 1944, spc,II, pars.lb(4), 3b) is
proper. i

/

Judge Advocate

/ }/ /»ngJudge Advocate
42 ;ééz Z K égé é@ ﬁ é . Judge Advocsate
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Branéh Office of The Judge Advocate General
with the
European Theater of Cperations
APO 887
' 045
BOARD OF REVIEW NO, 3 5 JuL
CM ETO 13638
UNITED STATES ; 2ND INFANTRY DIVISION
v, ) Trial by GCM, convened at
) Domazlice, Czechoslovakia,
Private DONALD A. KEPPLIN (36684359) ) 13 June 1945, Sentence:
Company A, 7418t Tank Battalion ) Dishonorable discharge, total
: . ; forfeltures and confinement
at hard labor for life.
) United States Penitentiary,
) Lewisburg, Pennsylvania,

HOLDING by BOARD QF REVIEW NO, 3
SLEEPER, SHERMAN and DEWE'!, Judge Advocates -

v

l, The record of trial in the case of the soldier mamed abovvo
has been exsmimed by the Board of Review,

2, Accused was tried upon the following Charge and Specifications
CHARGE: Violation of the 58th Article of War,

Specifications In that Private Donald A. Kepplin,

. Company "A" 741st Tank Battalion, did, at dux, ) ,
Germeny, on or sbout 6 October 1944, desert the '
service of the United States and did remaim absent
in desertion until he swrrendered himself to
military control at Paris, France on or about
5 May 1945, .

He pleaded guilty to the Specffication, except the words "desert®™ and
"in desertion®, substituting therefor, respectively, the words "absent
himself without leave from™ and “without leave®, of the excepted words
not guilty, of the substituted words gullty; and mot guilty of the
Charge, but guilty of a violation of the 6lst Article of War, Three-
fourths of the members of ths court present at the time the vote was
taken comcurring he was found guilty of the Charge and its Specifica-
tion. No evidence of previous convictions was introduced. Three-
fourths of the members of the court present at the time the vote was
taken concurring, he was sentenced to be dishonorably discharged the

|
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service, to forfelt all pay and allowances due or to become due, and

to be confined at hard labor, at such place as the reviewing authority °
may direct, for the term of his matural life, -The reviewing authority
approved the gentence, designated the United States Penitentiary,
Lewisburg, Pennsylvanis, as the place of confinement, and withheld the
order directing execution of the sentence pursuant to Article of War 507,

3. The evidence for the prosecution shows that accused was dis-
covered to be missing from his organization at Aux, Germany, at 0700
hours on 6 October 1944 by his first sergeant, who searched the company
billete and tank park without finding him (R7-9). On receiving a report
- of gccused!s absence from the first sergeart, the company cormander
ordered & search made for accused, but he was not found (R10)s He was
thereafter seen, between 0800 and 0900 hours on 6 October 1944, walking
with another soldier im & small town in Belgium, about 3% or 4 miles
from the company area. He was walking away from Aux, Germany, snd to-
ward St, Vith, Belgium (R12.13), ' ‘

It was stipulated in writing that accused surrendered himself
to m:;litary control im Paris, France, on or about 5 May 1945(R6-7; Pros,
m.A . . . .

. Accused hed no permission from his commanding officer or first
sergeant to be absent, and he was not seen by them at any time between
6 October 1944 and 5 Msy 1945, He did not returm to his organization
‘for duty at any time between these two dates (R8-13), Extract copies

of morning reports from his organization, imtroduced in evidence, show
‘that on 14 October 1944 accused was dropped from assignment as missing
as of 6 Octcber 1944, but that on 15 May 1945 correcting entries were
made showing accused "Fr dy to AWOL 6 October 1944" and "Fr AWOL to Conf
at Paris Detention Barracks 5 May 1945" (R15; Pros Exs,B and C).

‘ 4e The accused, after his rights as a witness were fully explaimed
to him by the president of the court, elected to remain silent, and no
evidence was imtroduced inm his behalf (R14). o

5¢ The evidence clesrly shows, and by his plea accused admitted,
that he was absent without leave from his organization for 211 days or
seven full months., The only question presented for determination is -
. whether the evidence shows circumstances from which an intent to desert
the service of the United States may be inferred., Even though accused
ultimately surrendered voluntarily to military control, the prolenged
period of his wholly umexpleined absence, umder the comditione then exist-
ing in the Eurcpean Theater of Operations, adequately supports the in-
ference of the existence, at some time during the periocd of his absence, .
of an intent mot to return to the service (CM ETO }629, OtDonnell; CM -

; |
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his organization at a time when it was likely to become engaged in
combat with the enemy, and that he returned to the service only when
the more severe fighting had passed and the enemy hed been virtually
defeated, Under the facte showrn the court was clearly warranted in
inferring an intention on the part of accused to desert the service of
the United States (CM ETO 6093, Ingersoll), '

6e The chargs sheet shows that accused is 25 yearsand three months
of age and was inducted 12 August 1943 at Chicego, Illinois. No prior
gervice is shown,. ‘

7¢ The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to
* support the findings ef guilty and the sentence, '

8, The penalty for desertion in time of war is death or such other
punishment as a court-martial may direct (AW 58), Confinement in a peni-
tentiary is authorized by Article of War 42. Ths designation of the
United States Penitentiary, Lewisburg, Pennsylvania as the place of cone
finement is proper (Cir,229, WD, 8 June 1944, Sec. II, pars, 1b(4), 3b).

M@M/ Judge Advocate
W() %"""‘“"“ Judge Advocate

o3 /{/ifﬁvifz(/’j Judge Advocate
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Branch Office of The Judge Advocate General - (71)

with the
Euro pean Theater of Operations :
APO 887
BOARD OF REVIEW NO. 4 6 JUL 1945

CM ETC 13655

SEINE SECTION, COMMUNICATIONS ZONE,
EUROPEAN THEATER OF OPERATICNS

UNITED STATES

Ve
Trial by GCM, convered at Paris, France,
15 February 1945. Sentence: Dishonor-
able discharge, total forfeitures and

canfinement at hard labor for ten years.
Eastern Branch, United States Disciplin-
ary Barracks, Greenhaven, New York., |,

Private WILLIAM M. CLICK

(33743839), 241st Port
Company, 494th Port Batta-
lion

: HOLDING by BOARD OF REVIEW NO. &4
DANIELSON, MEYER and ANDERSON, Judge Advocat.ea

‘ 1. The record of trial in the cese of the scldier named above
has been examined by the Board of Eeview and found legally sufficient
to support tie sentence. .

2. The evidence with reference to Specification 1 of Charge I
falls to show that the absence without leave was initliated by an eamcape
from confinement or terminated by apprehension, or other facts and cir-
cumstances indicating an intent to permanently leave the service of
the United States. The absence without leave perliod was of but 15 daye
_duration, and an interval of 26 days elapsed before the absence without
leave allsged in Specification 2 began. The evidence is not adequate

to establish an intent to desert the service of the United States, and
the record oftrial is, therefore, legally indufficient to support the
finding of guilty of Spscification 1, Charge I. Absence without leave
for the period alleged is, however, shown ami the record of trial is
legally sufficient to support findings of guilty of the lesser included
offense of abserce without leave for the period alleged in Specifi cation
1, Charge I, in violation of the 6lst Article of War,

EA/R Q,&E«u—&% Judge Advocate
\M’c—t CU\MCL’J\“O Advocate
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Branch Office of The Judge Advocate General
’ with the
European Theater
- APO 887

BOARD OF REVIEY NO. 3 ‘
6 SEP 184
CM ETC 13668 -

UNITED STATES 3RD INFANTRY DIVISION

Ve Trial by GCM, convened at Bad
Kissingen, Germany, 22 April
1945, Sentence: Dishonorable
discharge, total forfeitures

and confinement at hard labor

for 1ife, Eastern Branch, United
States Disciplinary Barracks,
Greenhaven, New York.

Private LOUIS E. CAPLET
(31382103), Company A,
7th Infantry

N N M N N e P N oV

HOLDING by BOARD OF REVIZW NO. 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following Charge and specifications:
CHARGE: Violation of the 58th Article of War.

Specification 1: In that Private Louis E. Caplet,
Company "A" 7th Infantry did, near Grandvillers,
France, on or about 20 October 1944, desert
the service of the United States by absenting
himgelf without proper leave from his organiza- .
tion, with intent to avoid hazardous duty, to
wit: Combat with the enemy, and did remain
absent in desertion until he was apprehended
near Domfaing, France,.on or about 30 October
1954, ‘

Specification 2: In that * * % did, near Jacques,
France, on or about 31 October 1944, desert the
service of the United States by absenting him-
self without proper leave from his organization,
with intent to avoid hazardous duty, to wit:

.5 6 "‘ Y
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Combat with the enemy, and did remain absent
in desertion’until he was apprehended near
Grandvillers, France » on or about 6 November
19l+14. ‘

- Specification 3: In that * % 3# did, near Fremifon-
taine, France, on or about 19 November 1944,
desert the service of the United States by ab-
senting himself without proper leave from his
ocrganization, with intent to avoid hazardous
duty, to wit: Combat with the enemy, and did
remain absent in desertion until he was appre-
hended at Thaon, France, on or about 25 February
1945,

He pleaded not guilty. All of the members of the court present at the
time the vote was taken concurring, he was found guilty of the. Charge

and Specification 1, of Specification 2, guilty except the words
"apprehended near Grandvillers, France,™ substituting therefor the

words "returned to military control at a place and manner unknown,"

and of Specification 3, guilty except the words "apprehended at Thaon,
France," substituting therefor the words "returned to military control

at a place and manner unknown." No evidence of previous convictions was
introduced. Three-fourths of the members of the court present at the -
time the vote was taken concwrring, he was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to become
due, and to be confined at hard labor, at such place as the reviewing authority
may direct, for the term of his natural life. The reviewing authority
approved the sentence, designated the Eastern Branch, United States Dis-
ciplinary Barracks, Greenhaven, New York, as the place of confinement, and
forwarded the record of trial pursuant to Article of War 503.

/

,

3. Evidence fdr the prosecution:

Accused's absences without leave commencing at the places and
during the times respectively alleged in the specifications of the Charge
were established by properly cértified copies of moming report entries
of his organization (R7-8;Pros.Exs.A & B).

Under Specification 1, additional evidence of his absence and
return to military control on 30 October 19141. was shown by testimony of
the company mail clerk that accused

"came in and asked me for some mall and I knew he was
AWOL, according to the records, and I asked him if he
was AWOL and he said, yes,. "

The clerk turned him over to the mess sergeant and saw him leave for the
company (R12-13).

Under Specification 3, the first sergeant testified that he

made a check of the company area on 19 November 1944 and accused cou].? (. (, ~
: )
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not be found. He had been present "until the night we pulled out."

He remained absent until 25 February 1945 (R10,14-15,16). On 20 and 31
October 1944 the company was engaged in combat "with the enemy (R9,10,14).
On the night of 19 November 1944 the company left its location to go imte
combat and crossed the Meurthe Rivepthe next morning (mo-u).

4. For the defense, accused elected, after his rights were explained
(R17) to make an unsworn statement through counsel. This statement -
described extremely hazardous experiences of accused on and after 28
April 1944 when he jolned the Third Division at Anzio, where the division
broke out of the beachhead and proceeded towards Roms, During these
operations accused was wounded and saw many of his comrades killed and
seriously wounded in action, The statement contains no reference to the
matters of which he stood charged.

5. The evidence showed that when accused went absent without leave
20 October 1944 and again on 31 October 1944, his company was in

combat with the enemy. He again went absent without lesve on 19 Rovember
Just before the company was about to leave its location to go into combat.
This evidence was sufficient to Jjustify the court in finding that upon
each occasion he left his organization with intent to avoid hagsardous
duty as alleged in violation of Article of War 58 (CM ETO 11006, Mazzeo;
CM ETO 7312, Andrew),

6. The charge sheet shows accused is 20 years five months of age
and was inducted 10 September 1943 at Hartford, Connecticut. He had no
prior service,

7. The court was legally constituted and had jurisdiction of the
person and offense. MNo errors injuriously affecting the substantial rights
of accused were committed during ths trial. The Board of Review is of the
opinion that the recard of trial is legally sufficient to support the
findings of guilty as uppm'd and the sentencs.

8. The penalty for dosortion in time of war is death or such other
punishment as a court-martial may direct (AW 58). The designation of the

Eastern Branch, United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinemsnt, is authorized (AW 42; Cir.210, WD, 14 Sept.

" 1943,80c.V1, as u-ndod). .
__1392§Z§%¢QK_JMytuwno
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v (77)
Branch Office of The Judge Advocate General
S . with the ‘
European Theater
AFC 887
BOARD OF REVIEW NOs 1 20 JuL 1945
i
CM ETO 13707
UNITED STATES ) DELTA BASE SECTION, COMMUNICATIONS
) Z0NE, EUROFPEAN THEATER OF OFPER<
Ve ) ATIONS
)
© Private MORRIS H. HOUSEL ) Trial by GCi, convened at Mar-
(13073374), Attached-Unas= ) seille, France, 9 June 1945,
signed Detachment 33, Ground ) Sentence: Dishonorable dischargs,
Force Reinforcement Command ) total forfeitures and confinement
(formerly Attached-Unassigned ) at hard lebor for 10 years.
Detachment 21, Ground Force ) United States Penitentiary, lewis-
Replacement System) ) burg, Permsylvania,

HOIDING by BOARD OF REVIEW O, 1 :
RITER, BURROW and STEVENS, Judge Advocates

le The record of trial in the case of the soldier nemed above
has been examined by the Board of Review, -

2e¢ Accused was tried upon the following charges and specie-
ficationse

CHARGE I: Violation of the 6lst Article of Ware

Specificationt In that Private Morris H,
Housel, now attached unassigned to Ground
Force Reinforcement Command, Detacnment
3%, then attached unassigned to Ground
Force Replacenent System Detachment 21,
did, without proper leave, absent himself
from his station at Septemes, Frence, from

about 15 lovember 1944 to about 16 January
1945,

13707
-1 - o
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CHARGE II: vmnudﬁfof the 84th Article of War

Specification: “In that * % ¥ in céﬁjunction with
Private John G+ Monahan atﬁpched unassigned
to Ground ngce Reinforcemént Corfmand, De=
tachment 21, did, at Merfeille, Freance, on ,
or sbout 6 January 1945, knowingly end willfully
misappropriate and sell eight (8) cases of
roast beef of the value of about $279436,
property of the Unlted States furnished end
intended for the military service thersof,

CHARGE IIT: Violation of the 96t} Article of Wars

Specification: In that * R Qid s ak 3 ¥arseille,
France, on or about € Januafy 1945, Wwith
intent to defraud willfully, mmleawfully,
and feloniously attempt ta uiter as true
and genuine e certain counterfeif American
Green Seal Note in words ani figures as
follows: Five Hundred Dollars {$500,00),
a writing of a public nature; which might
operate to the prejudice ‘of another, which
said American Green Seal Note was, as he,
the sald Private Housel then well knew,
was falsely eltered and counterfeited.

He  pleaded not guilty end was found guilty of Charge I and 1ts Speci=
fication; guilty of Charge II and of its Specification except the -
words "in conjunction with Private John G, longhan attached unassigned
to Ground Force Reinforcement Cormand, Detachment 21", of the ex~
cepted words not guilty; and guilty of Charge III anj of its Speci=
fication except the words "altered and", of the excepted words not
guiltye MNo evidencer of previocus convictions was introducede He was
sentenced to be dishonorably discharged the service, to forfeit all
ray end allowences due or to become due, to be confined et hard lebor,
at such place as the reviewing authority may direct, for 25 ysars,

and to pay the United States Government & fine of $500,00, The re-
viewing -authority approved only so much of the sentence as provided
for dishonorable discharge, forfeiture of all pay and allowances due
or to become due and confirement at hard labor for 10 years, desig=
nated the United States Pesnitentiary, Lewisburg, Pennsylvenia, as

the place of confinement, and forwarded the record of trial for action
pursuant to Article of War 503 ‘

;2-v | : 13707
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3e Charge I and Specificationt There was introduced suf=-
ficient evidence of the corpus delicti of the offense charged,
to-wit, absence without leave, to permit the admission in evidence
of accused's statement (R30; ProseExe2)s The evidence thus before
the court was of such substantial nature as to support the finding
that he was absent without leave from his organization from 15
November 1944 to 16 January 1945 (Cl ETO 527, Astrella),

-~

4, Charge II and Specification:

ae The Specification alleged that accused

"3ig * * * knowingly and willfully mis-
appropriate and sell eight (8) cases of

roact beef or ths value of ebout $279.36
property of the United States furnished

and intended for the military service thereof”
(Underscoring supplied)e

The ninth paragraph of the 94th Article of War provides 1n relevant
parts '

"Any person subject to military law * * *

who knowingly and willfully miseppropriates

* * * or wrongfully or knowingly sells * * #
subsistence stores * * #* or other property

of the United States furnished or intended

for the military service thereof, * * *

shall on conviction thereof be punished"s - .

The part of the statute above quoted denounces two separate and distinct
offenses: (a) a misappropriation and (b) a wrongful sale (Winthrop's
Militery Law and Frecedents (Reprint, 1920), ppe708,709; Cli 243287,
Poole, 27 By Re 321, III Bull, JAG, ppe226,237 (1944))e The Speci-
fication is obviously duplicitous (MCH, 1928, pare29b, pel9)s
Winthrop's discussion of the situation thus presented is appropriates -

YAn 1ndiotment or count in which two or more
separate and distinct offences, whether of
the same or a different nature, are set forth
together, is said to be double, and such a
pleading is bad on account of duplicity.

This rule, however, does not apply to the

stating together, in the same count, of several
distinct criminal acts, provided the same all

.5 | 1?;-3“7
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" £ the game transaction, end sub=
; ggt?%i&j‘; gOE"p ete a single occasion of offences

Thus it heas been held that assault and tabtery

. and false imprisomment, when committed together

or in irrediate sequence, may be laid in the

seme count without duplicity, since 'collec=
tively they constitufe but one offence.' So it
is held not double pleading to allege in the same
count the larceny of several distinct arhioles
appropriated at the same time and plecee

A further description of cases is to be noted
as not within the rule, or as constituting an ex~
coption to the rule,=viz., cases of statuto
offences or phases of offence cf the same nature,
classified in the enactment as of the sare species
and mede similarly punishablees In a case of this
class it was observed by a Ue S. court that the
several criminal acts indicated mey be regarded
as 'representing each a stage in the same offence,
and therefore properly to be coupled ip one counte!

So in military law, the similar acts specifieqd
in the separate paragraphs of Arte 60, /947 may,
in general, be joined in the same Charge without
incurring the fault of duplicitys Thus it may be
alleged that the accused did make and oause to be
made, and present and cause to be presented, for
payment, a claim, &ce., knowing the same to be
fraugulent,dce; or did embezzle, and knowingly and
wilfully misappropriate and apply to his own use,
property of the United States,&ce

The point under consideration is illustrative
of the rule of pleeding statutory offences hereto-
fore considered, that, where acts which may be
charged together without duplicity are expressed
in the statute disjunctively, they should, when
averred together, be expressed conjunctively"
(Winthrop's Military Law and Precedents (Reprint,
1920), ppel43,144). :

It therefore appears thet the instent Specifioation is within the
excertion noted by Winthrop, vize

"cases of statutory offences, or phases of offence
of the same nature, classified in the enactment
as of the same species and made similarly punishable", 137 “‘7
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Although it was charged that accused did "kmowingly and willfully
nisappropriate and sell", the gravamen of the offense alleged was
the unlawful sale and the misappropriation alleged formed part of
the unlawful transactione The misappropriation and the sale con-
stituted substantially a single offense, Thile The pleading is not
to be commended as a model or as a precedent, it is not open to the
objection that it did not inform accused of the nature of the offense
which he was required to answer. DMoreover, the failure of the
defense to object to the Specification may be regarded as a walver
of any defect (ICH, 1928, parsS4a, pe5l)e

‘ The above conclusion is reinforced by reference to the
trial proceedingé. The case sagainst accused was tried upon the
theory that he was guilty of an unlawful salee All of the evidence -
. was directed at that issuee The prosecution, defense and court pro=
ceeded on the ldea that the Specification alleged but one offense,
to-wit, an unlawful sale of Govermnment military propertye Of pertinent
relevance is the following analysis applicable to the instant situatiom:

"While the language of this indictment is not so
clear and explicit as might be desired, neverthe=
less it is admitted by the plaintiffa-in error,
or rather it is contended by plaintiffs in error
that it does charge this graver offenses The

- trial was conducted solely upon the theory that
it charged only this one offenses The court in .
its charge to the jury carefully defined the ele=~
ments constituting this one offense, to wit, re=-
sisting with deedly end dangerous weapons perscns
authorized to make searches and seizures in the
performance of their duties as such officers, and
carefully instructed the jury that, unless it found
‘the defendants guilty beyond a reasonable doubt of
resisting the officers and persons authorized to
meke searches and seizures,nemed in the indictment,
that in so resisting they used deadly, dangerous
weapons, and that they used these weapons with intent
to commlt bodily harm upon such officers, or with the
intent to deter and prevent the officers from the
performance of their dubtles, then it should return
e vordict of not guiltye It is apparent therefore,
that these defendants were not placed u triel ~
for two offenses charged in a single cou EQ§ Xof an -
indictment, and that, even if their motion to elect
were well taken, they obtained the full benefit of
that motion by the conduct of the trial and the -
charge of the court, and that their rights were 137 0
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Jes fully protected and safeguarded as if the
motion had in fact been sustained™ (Balley ve
United States, 278 Fed. 849,853 (1922

The Board of Review therefore concludes that no substentisl rights
of acoused were prejudiced by either the form of pleading or the
* proceedings at trial sequential thereons

be The evidence proved that accused at the time and place
alleged sold to a French civilien eight cases of roast beef of a
velue in excess of $50400 which weas the property of the Uniteq States
furnished and irtended for the military service thereof, His guilt
was established beyond reasonable doubt (CM ETO 9288, Millsy CM ETO
11497, Boyd; Cl ETO 11936, Tharpe, et al)e

5¢ Cherge IIT and Specificationt Section 151 of the Federal
Criminel Code (18 USCA 265) provides as followss

"thoever, with intent to defraud, shall pass, utter,
publish, or sell, or attempt to pass, utter, publish,
or sell, or shall bring into the United States or any
place subject to the jurisdiction thereof, with in=-
tent to pass, publish, utter, or sell, or shall
keep in possession or conceal with like intent,
any falsely made, forged, counterfeited, or altered
obligation or other security of the United States,
shall be fined not more than $5,000 and imprisoned
not more than fifteen years",

The above statute has received the foliowing constructions

"It is obvious that the statute defines two groups
of offenses: (1), passing, uttering, publishing,
or selling a falsely made, forged, counterfeited,
or altered obligation of the United States, with
intent to defraud, and (2), brirging into the
United States, possessing, or concealing, with ine-
tent to defreud, a falsely made, forged, counter=
feited, or altered obligation of the United States,
with intent to pass, publish, alter, or sell the
same, and that the penalty for each offense is a
'fine of not more than $5,000 end imprisonment of
not more than 15 years" (Ross ve Hudspeth (CCA 10th,
1939), 108 Fo(2nd) 628,629),

-6-
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This oonstruction was applied in the earlier case of Agervais ve
United States (CCA 3rd, 1934), 72 Fe(2nd) 720,

It ie therefore apparent that the cited statute denounced
as crimes: (a) An attempt to utter, with intent to defraud; a
counterfeit obligation or security of the United States, and (b)
the possession of such obligation and security with intent to
defraude They are separate and distinct offenses, not one con=
tinuous offenses '

Section 163, Federal Criminal Code (18 USCA 277) is a
companion statute to Section 151 Federal Criminal Codees In pertinent
part 1t declares:

" whosver shall pass, utter, publish, or sell,
or attempt to pass, utter, publish or sell, * * %
or who shall have in his possession any * * *
- counterfeit coin or bars, knowling the same to
be * * * gounterfeited with intent to defraud
* * % ghall be fined",

The foregoing statute has been construed as follows:

"The judgment is challenged on the further ground
that the indictment charged one continuous act
which constituted a single offense, for which

only one sentence could be imposed. Section 163
of the Criminal Code, 18 UeS.CoAs 5004277, pro-
vides, smong other things, that any person who

has in his possession a false, forged, or counter=-
feit ccin in resemblance or similitude of the
silver coins of the United States, or who passes,
utters, or publishes such a coin knowing it to be
false, forged, or counterfeit, with the intent to
defraud, shall be fined not more than $5,000 and
imprisoned not more than ten years. The statute
makes the possession of such a coin one offense,
and the passing or uttering of it another., The
two are not one continuous offense. They are
separate and distinct, each complete within itself,
See Albrecht ve United States, 273 UeSe 1, 47 S.Cte
250, 71 L.Ede 505; Blockburger ve United States, .
284 UsS. 299, 52 SoCts 180, 76 L.Ede 306; United
States ex rels Simkoff v, Mulligan, 2 Cir., 67 Fe
24 3ale And the power of Congress to provide that

-7 - ‘}ﬁsrigb ‘
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each shall oconstitute a separate and distinect
crime quite apart from the cther 1s not open to
doubte Burton ve United States, 202 UeS. 344,

26 SeCte 688, 50 LeEds 1057, 6 Ann.Case 3623
Gavieres v, United States, 220 U.S, 338, 31 S.Ct,
421, 55 L.Ede 4893 Morgan ve Devine, 237 U,S,

632, 35 SeCte 712, 59 L Ede 11533 Albrecht v,
United States, supra; Blockburger v, United States,
supraj Casebeer v, United States, 10 Cir., 87 F,

23 668" (Reger ve Hudspeth, Warden (CCA 10th, 1939)
103 Fede (2nd) 825, 826, certe denied, (1939), 308
UeSe 549, 84 L,Ede 462)e ‘

The Specification hem considered charged that acocused did
"with intent to defraud willfully, unlswfully and felonlously attenpt
to utter as true and cenuine a certain counterfeit American Green
Seal note".

It is obvious that he was not charged with the fraudulent possession
of the counterfeit note. His voluntary extrajudicial statement
(R303 Pros+Exes2) recited in part:

"Several days later January 9 or 10th while having

a drink with EVONNE VAIENTINI (the blond) a friend
of her had a $500,00 American Green Seal Note
(counterfit) which he wanted to selles He told ms
all I got over 22,000 free. was mine, The blond
assured him payment of this bill if I blew town.

I have maje several attempts to sell ite Once for
60,000 frs., and once for 70,000 frs. when they dis=
covered it was counterfit the deal was off, I still
hed this bill in my possessi on when arrested by
MePe's on Januery 16-1945%,

This statement obviously showed that accused attempted to utter this
counterfeit notee Prosecution's evidence independent of the extra=
Jjudicial statement with respect to this charge, however, proved merely
that accused was in possession of the counterfeit note at the time he
was taken into custody by the military police (R25-27), At that point
the evidence stoppeds There -is not even a scintilla of evidence that
someons attempted to utter the notes The.evidence before the court

and accused's statement would have sustained a conviction of the

charge of possession of a counterfeit note with intent to defraud,

end the case against accused should have -been so laid, However, when
consideration is given to the fact that Congress specifically and par=
ticularly denounced as a separate crime the possession of a count 3
felt obligation and security of the United States with intent t‘iﬂ:& »
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and to the essential differences in the elements of the two crimes,
it is manifest that proof of that offense cannot form the corpus
delicti of the separate crime of attempting to utter such obligations
end securitiese The prosecution,therefore, failed to prove the
corpus delicti of the offense charged and failing in proof of this
corroborating evidence, accused's confession on this issue was not
admissible and cannot be considered in determining his guilt (MCN,
1928, parell4a, ps115; CM ETO 10331, Hershel W, Jones)e

There is, therefore, no evidence to sustain the finding
of accused's guilt of ettempting to utter the counterfeit note
and the record of trial is legally insufficient to support the
findings of guilty of Charge III and its Specifications

6e The charge sheet shows that accused is 27 years eight
months of age and enlisted 22 June 1942 at Baltimore, larylsnd, to
serve for the duration of the war plus six monthse He had no prior
sorvice,:

7+ The court was legally constituted and had jurisdiction of
the person and offensess Except as herein noted, no errors injuriously
affecting the substantial rights of accused were committed during the
triale The Board of Review is of the opinion that the record of trial
is legally sufficient Yo support the findings of guilty of Charges
I end II end their respective specifications, legally insufficient
to support the findings of guilty of Charge III and its Specification,
and legally sufficient to support the sentence,

8¢ Confinement in ea penitentiary is authorized upon conviction
of the unlawful sale of property of the United States of a value in
excess of $50,00 furnished end intended for the military service
thereof, by Article of War 42 and section 36, Federal Criminal Code
(18 USCA 87) (See CM ETO 1764, Jones and Mundy)e The designation
of the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement is proper (Cir.229, WD, 8 June 1944, sec.II,
parse1b(4), 3b). '

' Mﬁ— % Judge Advocate
g % Judge Advocate
L e

\
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Branch Office of The Judge Advocate General |

v with the

Europeasn Theater
APO 887

BOARD OF REVIEW NO, 2 14 SEP 1945
C¥ ETO 13708
OISE INTER'EDIATE SECTION,
COMYUNICATIONS ZONE,

EUROPEAN THEATER OF OPERA-
TIONS

" UNITED STATES
, .

Private WILLIE A . MULDROW
(36004540), 57th Ordnance
Ammunition Company, 100th
Ordnance Battallion .

Trial by GCM, convened at
Relms, France, 26 lMay 1945,
Sentence: Dishonorable
discharge, total forfeltures
and confinement at hard
labor for life, United
States Penltentlary, Lewls-
burg, Pennsylvanle

\

L et ad v L S L VLNV N P

HOLDING by BOARD OF REVIEW NO, 2 .
VAN BENSCHOTEN, HEPBURN end MILLER, Judge Advocates,

1. The record of trlal In the case of the soldler
, named ebove has been examined by the Board of Review,

- 2, Accused was tried upon the following charges .
end speciflicatlions: :

CHARGE I: Violation of the 92nd Article of War.

Specification: In that Private Willle A.
Mulirow, Fifty-seventh Ordnance Amruni-
tion Company, One Hundredth Ordnance
Battalion, d1d, 1ln or near Mazancourt-
Frenes, Somme, France, on or about
3 September 1944, forcilbly and felon-
iously, againat her will, have carnal
knowledge of Madame Rouvroy (Marie
Antoinette Boltel). ¢

'CHARGE II: Violgtion of the 58th Article of War,

Specification: In that # # % 3id, in the
vicinlty of Lieu St Amand, France, on .
or about 6 September 1944, desert the or A -
service of the United States ana ata Iu)ii)i

CONHAHTAL
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remaln sbsent in desertlion until
he was apprehended at Paris, France,
on or agbout 10 October 1044.

He pleaded not gullty and three-fourths of the members of
the court present when the vote was taken concurring, was
found gullty of the charges and specifications. Yo evld-
ence of previous convictions was introduced. Three~
fourtha of the riembers of the court present when the vote
was taken concurring, he was sentenced to be dlshonoregbly
discharged the service, to forfelt all pay and allowances
due or to become due and to be confined at hard labor,

at such place as the reviewing authority magy direct, for
the term of hls nagtural life. The reviewing authorlty
epproved the sentence, designated the United States Peni-
tentlary, Lewisburg, Pennsylvenla, as the place of confine-
ment and forwarded the record of trisl for action pursuant
. to Article of War 503%. ‘

3., The evidence for the prosecution 1s substantially

as follows:

a. Accused, a colored soldler, 1s a member of
the 57th Trdnance Armunition Company, and on 3 September
1944, hls unit was bilvouacked near the towns of Perrone
end FMazancourt-Fresnes, Sorme, Frence (R7,20,24,41).

That evening sccused, with two other soldlers of his out-
£it named Willlams and Sklpper, left thelr ‘camp in an
army vehicle to go to a cafe In Mazancourt-Fresnes
(R8,9,20)., En route they met & Frenchman on foot accom-
panied by three women (R8,9,20,21), The Frenchman,

Mr. Longlade, spoke Znglish and asked the soldlers to
take him to Paris (R9). They talked with him and found
out where he lived in the village of MNazancourt-Fresnes
(R9). They then drove off down the road, but "got to
wondering, and wondered why he was out that tlme of the
night" and went to his residence to inquire (R9,20,21).
He invited them in, and when they entered the house, .
accused and Skipper were carrylng thelr carblnes (R19,21).
¥r, Longlade lived with the Boitel family, consisting of .
¥r., and Mrs, Boitel, thelr married daughter, Marie
Antoinette Rouvroy, and her daughter, Genevieve (R20,24).

After a few drinks, Williams went outside
and walted in the vehlicle (R9,14-15). Accused and
Skipper continued talking with Mr, Longlade, but after a
while the "conversation became excited"” (R21). The .
women were told by Mr., Longlade that the soldlers wanted
to take them to the authorities but that he, lir, Longlade,
objected and had offered to go instead (R21§. At this,
the women became frightened, and Mrs, Rouvroy ran out
the back door and hid in a small buillding in the back

yard (R22,29)., Skipper then loaded his gun, causing 13?0
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¥rs. Boltel and the other daughter also to run out of
the house, after which he fired a shot (R9,22,29).

When MNrs. Rouvroy heard the shot fired, she
left her place of concealment, and accused and Skipper
discovered her and "grabbed" her (R29). Each of them
holding one of her hands, they dragged her across the
garden to a small woods (R25). She struggled and tried to
push them and "fight them away" (R29,30). Each soldler
had a knife which was exposed and in his hand, and in the
struggle, Mrs, Rouvroy's left hand was severely cut
(R31,36). When they arrived at the edge of the woods,
they forced her to the ground (R29-30). Then, first
Sklpper, and then accused, forclbly had intercourse with
her, each Inserting his penils into her vagina (R30). She
314 not consent and struggled while she was belng abused
(R30,33). She called for help, and her mother heard her
cries (R22,30). - .

Accused and Skipper then went ocut to the
street where they found Willisms, and the three soldlers
returned to camp {(R9-10)., A short time afterwards, .
Mrs, Boltel saw her Jdaughter at their house (R22), She
was apparently exhsusted, was in a very nervous state
and was weeping; her skirt was torn, her halr messed up
and she had bloodstains on her garments (R22,23). She

- 3014 her mother that two.soldlers hsad forced her on the

ground and had Intercourse with her (R24).

Doctor B1llards, physlclan, examlned
¥rs., Rouvroy later that night (R37). Besides the wound
in her hand, she complained of pain at her sexual parts
and had brulises on the inside part of her legs and
thighs (R36), : »

b. During the time around the 4th and 6th of
September 1944, accused's unit was close to the enemy
(R41). Tne tactlical situation was fluld at that time, an
armored division having been through shead of them, but
the iInfantry not yet having covered the area (R4l). On
the morning of 4 September 1944, his company engaged In a
fight with some fifty-five SS troops, and on & September
the enemy troops were still "in woods all around [I£27
bivouac area and ammunition supply point®™ (R4l).

Accused was a truck driver in hls company
and on 6 September 1944, when they were near Lieu Salnt
Amand, he and his vehicle were assigned to the mess
sergeant for duty (R38,39,4). The latter sent for accused

1379
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on the evening of that day, and when he reported with hls
trucly, the mess sergeant and another soldler went with
him to a place about four miles away for water (R61), -
They returned and unloaded the water, and accused then
got in the truck and drove off (R6l). ILater that evening
a search was made for him and his vehicle in the company
area, but nelther he nor his t ruck could be found, and
he 313 not return for duty with the company until 7

Yarch 1945 (R38,42), His gbsence was without leave (R42),
On 10 October 1944 he was apprehended by the military
police in Paris, Irance, having no authority to be there
(R44). The truck he was driving on 6 September was never
returned to his unit (R43,44).

4, Aécﬁsed, after belng first advised of hls rights
as a wltness, elected to testify in hls own behalfl

With reference to the rape charge, he admitted
being in the Boitel house (R49). Because Mr. Longlade
asked many questions about thelr company and its movements,
accused and Skipper declded to take him to thelr commanding
officer (R50)., They asked him for an identification card
but he did not have one, then "Skipper walked to Jdoor ‘
and fired hls rifle and everybody ran, some went one way
. and some another" (R50). They.looked around for the

French people for a short time, then found the vehicle
they were riding in and went back to thelr company (R50-51,
58). He took part in the engagement with the .SS troops

on the next day, killing a few and capturing eight (R51).

Cn 6 September 1944, on the trip for the water,
they stopped at a cafe in a town (R52), The mess sergeant
and other soldiers went upstairs "to see girl", and
accused left to turn the truck eround so they.would be
ready to go (R52,53). After he got the truck turned '
around, he could not find the place where they had stopped
(R53). He continued driving and inqulring for his outfit,
stopping at Arras and Amliens and then going to Parls
where he left the truck in a garagé and went to a hotel
(R53-54), When he returned for it the next dgy, he was
told thaet the military police had teken it and thereafter
he spent several days looking for it before he finally
made inquiry from a military policeman (R54-55). The
milltary policeman took him into custody (R55).

Accused's company commander testifled thagt before
hls unauthorized absence occurred his efficiency rating
a3 a soldler was satisfactory and character good (R60).

. I\P[’,'-_r\r%:,r’-a .
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5. a. Rape 13 defined a3 the "unlawful carnal
knowledge of a woman by force and without her consent®
(MCY, 1928, par.,148b, p.165). The evidence clearly es-
tablishes the commission of thls crime by accused as
found by the court. Accused admitted being present at
the time and place alleged and impliedly denled having
intercourse with' complaining witness; however, her
testimony 1s strongly supported by the corroborating
evidence and the physical circumstances (CM 227,909,
Scarborough, 16 B.R.13).

b. "Desertion i1s absence without leave
accompanied by the Intention not to
return, or to avold hazardous Juty,
or to shirk important service"
(2cM, 1928, par.l30a, p.l42).

Accused admltted beling absent without leave with a govern-
ment truck at a time when hls unlt was engaged in hazardous
combat duty and had just completed an engagement with the
enemy. IIls ebsence was for thirty-four days, and a sub-.
stantial part of that period was adnlttedly spent in Parls
where he had many opportunitles to return to military
control. The court was justifled in concluding that he
absented himself from his unlt with the intent of perman-
ently abandoning the military service (C! ETO 952, losser;
Cl" ZTC 5196, Ford; CM ETO 9333, Odom). -

6. The charge sheet shows accused to be 31 years
and two months of age. Without prior service, he was
Inducted 19 February 1941 at Chlcago, Illinois, :

7. The court was legally constituted and had juris-
dictlon of the person and offense. No errors injuriously
affecting the substantial rishts of the accused were
cormitted during the trlel. The Board of Revliew i3 of the
opinion that the record of trial 1s legally sulficlent to
support the findlngs of gullty and the sentence.

2. The penalty for rape 13 2egth or life Imprisonment
‘as the court-martial may direct (27 92). The penalty for
desertion in time of war is death or such other punishrient
s a court-martial may direct (AW 58)., Confinement in a
penitentliery 1s authorized upon conviction of desertion 1n
time of war and upon conviction of rape bty Artlcle of War
42 and sections 278 and 330, Federal Criminal Code (18 USCA
457,567). . The Zesignati®n of the United States Penitentlary,
Lewlsburg, Pennsylvanis, as the proper place of confinement
1s proper (Cir.229, WD, 8 June 1944, sec.II, pars.lb(4), 3b).-

N
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War Department, Branch Office of fbe Jgdrg Advocate Ceneral
with the European Theater. 4 sEpTi94s

TO0: Commanding General, Olse Intermedlate Sectlon, Theater
- Service Forces, Eurcpgan Theater, APO 513, U, S. Army.

1. In the case of Private WiLLIE A . MULDROW (36004540),
« 57th Ordnance Ammunition Company, 100th Crdnance Battallon,

attention 1s invited to the foregolng holding by the Boaril
of Review that the record of trial 1a legally sufficient to
support the findings of gullty and the 'sentence, which
holding 13 hereby_approved. Under the provisions of :
Article of War 50%, you now have authority to order execu-
tion of the sentence.

2, Then coples of the published order are forwarded
to this office, they should be accompanied by the foregoing
‘holding and thls indorsement. The flle number of the
record in this office is CI ETO 13708, For convenience
of reference please place that nuriber in brackets at the
end of the order: (CM ETO 13708).,
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" Branch fo ice of The Judge Advocate General
with the .
European Theater of Operations
APO 887
BOARD OF REVIEW NO, 2 13 JuL 1045
CM ETO 13762
UNITED STATES ) /TH INFANTRY DIVISION
Yo - Triel by GCM, convened at Windsheim,
: Germany, 1 June 1945. Sentences
Private First Class JAMES L, - Dishonerable discharge, total forw
ALLEN (35684630), Company B, feitures and confinement at hard

12th Infantry, . - labor for 1life, Eastern Branch,
. ] United States Disciplinary Barracks,
Greenhaven, New York,

HOLDING by BOARD OF REVIEW NO, 2
- VAN BENSCHOTEN, HILL amd JULIAN, Judge Advocates .

;

le The record of trial in the cesse of the soldier namd sbove has
been examined by the Board of Review,

2, Accused was tried upon the following charges and specificationss
CHIRGE It Violation of the 69th drticle of War,
Specification 1 (Nolle prosequi)

Specification 23 .In that Private Firast Class Jawes L,
Allen, Company "B¥, 12th Imfantry, having beem duly - .
placad in arrest in quarters om or about 4 February 1945.
did at Weinsfeld, Germany om or about 1700, 14 February
1945, break his said arrest before ha was sot at uberty
by proper authority, .

- CHARGE IIs Violation of the 58th 'Aztiao of Ware

.Specification 1¢ In that # % #, did, at Gey, Germany on or

abord'. 4 December 1944 desert the service of the United
tes by gbsenting hiuelf without proper leavs from

-1- - 13762
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his organization with irtent to avoid hasardous |
duty, to wit, engaging the German forces in the
vicinity of Gey, Germamy, and did remain absent
'in desertion until hs surrendered himself at
Rousn, France on or ebout 22 Decenber 1944.

Spocification 231 In that * * %, did, at Bettendorf,
Luxerbourg on or about 0?1.5, 20 Jamwary 1945
desert the service of the United States by absent-
ing himself without proper leavs from his organisa-
tion with intent to avold hazardous duty, to wit;
engaging ths Germen forces im the vicinity of
Bettendorf, Luxembourg, and did remain absent in
desertion until he was apprehended at Luxembourg,
Iaxexbourg on or about 1940, 27 January 1945

Spociﬁcation 3t In that * % %, did, at Weinsfeld,
. Germany on or about 1700, 11. February 1945 desert the sere
" vice of the United Statea by sbsenting himself without
' proper leave from his organization with intent to
avold hazardous duty, -to wit; engaging the German
forcee im the vlecinity of Weinsfeld, Germany, and did .
remain sbsent in desertion until he was appreshended
‘&t Luxembourg, Luxembourg on or about 2200, 17
February 19454 . ,

Specirication 4t In that # % %, 4id, at Bransgheid,
Germany on or about 0700, 21 February 1945 desert the
service of the United State: by absenting himself
without proper leave from his organizatiom with inme

~ tent to avold hazardous duty, to wit: engaging the
German forces 1n the viecinity of Branscheid, Germany, .
and did remain absent in desertion mtil he was appre=
hended at Luxesbourg, Lnxodwm'g on or sbout 2230,
2 Karch 1945, '

A nolle proeequi was entered as to Spocification 1, Chargc I. He
pleaded guilty of Specificatiom 2 and Charge I ard not guilty to Charge
II and its specifications and, three-fourths of the mesbers of the cowrt
preseat when the vote was taken concurriag, was found guilty of all the
charges and specifications, Evidence was izntreduced ef two previous come-
victions by specisl cowrt-martial, ens for sitrikiag & non-commissioned
.officer, who was then iz the executlon of his offics, breakimg restric-
tion and being diserderly ia a public place im vielatiomn of Articles of

~War 65 and 96 and the ether for sbsenoce without leave for ten days ia
violation of Article of War 6l All Of ths members of the court present .

at ths time the vote waz taken concurrimg, he was semtenced to be dise
honorably dilchu-god the service, to forfelt all pay and allowances due

.2- S ,'.,13162
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or to become due, and to be confined at herd lgbor, at such place as

the reviewing authority may direct for the remainder of his natural
life. The reviewing authority approved the sentence, designated the
Fastern Branch, United States Disciplinary Barracks, Greenhaven,

New York, as the place of confinement, and forwarded the record of trial
for action pursuant to Article of War 50%, ‘ <

3¢ The evidence presented by the prosecution was substantially
es followss . v

Accused was a bazooka man in Company B, 12th Infantry (%8),

" On 4 December 194/ his organization wag located in the vicinity of Gey,

Germany, where they were in contact with the enemy, and were receiving
small erms and artlillery fire, Accused was not present for duty on this
day and, although his squad and the area were checked, he could not be
found, He had not been given permission to be sbsent at this time ard

he was last seen by his assistant squad leader about 2 December 19.4.

It was stipulated by the prosecution, defense counsel and the accused
that he surrendered himself at Rouen, France, on 22 December 1944 (R6,7).

On the afternoon of 20 January 1945 Company B, 12th Infantry,
arrived at the town of Eppledorf, Luxembourg, on the west side of the
river ayd were ready to attack the enemy on the opposite side of the
. river in the city of Bettendorf (R8,10), They were receiving occasional
shells from the enemy artillery, Accused was missing on that date and
although the area was searched he could not be located. He -had not been
authorized to be abesent (R8), It was stipulated by the prosecution,
defense counsel and the accused that he was apprehended at Luxembourg,
Luxembourg, on or about 27 January 1945 (R9),

On the evening of 4 February 1945 accused was returned to his
organization where the acting firast sergeant placed him in arrest in
quarters, pursuant to the orders of the company commander. On 14 February
1945 Company B was in a position ahead of Herscheid, Germany, holding
the esnemy back from territory already taken, They were in contact with
eneny forces and were recelving some artillery and small arms fire,.
When the roll was taken that evening, accused was missing and could not
be found by the acting first sergeant who personally searched the area
looking for him, No passea were being issued and he had not been given

. permission to be absent (R5,6,9), It was stipulated by the prosecutionm,
' defense counsel and the accused that he was apprehended at Luxembourg,
Luxeubourg, on or sbout 17 February 1945 (R10),

‘Accused's company was in Branscheid, Germany, on 21 February
1945, in reserve, He was not present that afternoon when gloves were
issued to the men of his unit and a search failed to disclose his where-

abouts, He had not been given a pass (R11,12), It was stipulated by
the prosecution, defense counsel and the accused that he was apprehended
at Luxembourg, Luxembourg, on or about 2 March 1945,
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It was further stipulated by the prosecution, defense counsel
and the accused that if Firct Lieutenant Arley R, Bjiela were present

in court he would testify under oath that Exhibit B is a sworn statement
of accused, voluntarily made in the former's presence, thet prior to
making this statement, accused was warned of his right to remain silent,
and that he acknowledged that he understood that anything he said could
be used against him, The statement made by accused was then offered and
received in evidence, defense counsel stating he had no objection thereto,
His statement is substantially as follows:

On or about 5 December 1944 he left his company without permission,
and about 27 December 1944 he turned himself in to the military police at
Rouen, He was returned to his company through chsnnels and placed in
arrest in quarters, When the company started up into the line again, the
Commanding Officer told him he was golng to give him "a break" and return
him to action on the line, He didn't want to go back, so he again left
'his organization about 18 January 1945 and turned himself into the milim
tary police at Luxembourg about 28 January 1945, Once more he was returned
to his organization, which was somewhere along the Our River, west of Prum,
His company went in reserve and he left again, and at a little town just
north of Mersch he was apprehended by the military police., After he was
again returned to his company, the commanding officer gave him a rifle
and returned him to duty, He told his officer he could not stand the line
and he was told he would have to stand it, The company was holding a town
and he was assigned to a platoon but that same day, about 23 February 1945,
he again absented himself, On 2 March 1945 the military police apprehended
him at a civilian home in Luxembourg (R12,13;Pros, Ex,B)e

4 duty authenticated extract copy of the morning reports of accused's
organization was received in evidence showing that he went absent without
leave on 4 December 1944, 20 January 1945, 14 February 1945, and 21
February 1945 (R8,9; Pros Ex.A).

Le Accused, after his rights as & witness were explained to him (R13),
vas sworn and testified in substance as follows:

He had gone all through the Hurtgen Forest and "just couldn't take
it any longer", He ‘just "couldn't go back to the line any more", This is
what motivated him each time that he went absent without leave, He never
intended not to return to his company on the warious occasions that he left
as he was just trying to get away from the shelling, Several times he
asked the commanding officer of his company for a change of asslignment but
each time he was refused, On crose=examination, he admitted that at the
time he left, he knew his organization was in contact with the enemy and that
by leaving he was avoiding hazardous duty (R13,14,15).

5, Accused pleaded guilty to and the prosecution presented substan~
tial evidence of all the essential elements of the offense alleged in

CORTIUENTIAL LoV~
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Specification 2 of Charge I (MM, 1928, par, 1393, Pel54)e

The alleged viclations of Article of Mar 58 as set forth in
the specifications to Charge 1I were estsblished by the umimpeached
entries in his organization's morning reports, competent testimony as
to the tactical position of his company on the dates he commenced his
absences, and his own admissions both in his pre-trial statement and in
his sworn testimony at the trial, The findings of guilty of each of
these offenses is sustained by substantial evidence of all the essential
elemonts thereof (MCM, 1928, par. 130a, p.l43; CM EPO 10968, Schiavons).

6e¢ The charge sheet shows that accused is 22 years of age and was
inducted 27 January 1943 at Cincinnati, Ohio, He had no prior service,

7« The court was legally constituted end had jurisdiction of the
person and offenses, No errors injuriously effecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of gullty and the sentence,

8, ' The penalty for desertion in time of war is death or such other
punishment as a court martial may direct (AW 58), The designation of
the Eastern Branch, United States Disciplinary Barracks, Greenhaven,

New York, as the place of confinement is authorized (AW 42, Cir, 210,
YD, 14 Sept. 1943, sec VI, as amended).

WMM\ Judge Advocate

Judge Advocate

/ (ON_LEAVE) ___Judge Advocate

CONFIDENTIAL
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Bra.nch Office of The Judge Advocate General
with the 3
European Theater of Operations
AP0 887
BOARD OF REVIEN NO. 2 12 JuL 1945
CM ETO 13764
UNITED STATES gl.'rummxxn:vxsxoﬁ
v. ) Trial by GCN, ‘convened at Windsheim,
o ) Germany, 9 June 1945. Sentence:
Private JOHN F. McGRAY ) Dishonorable discharge, total for-
(36889827), Company F, ) feitures, and oonfinement at hard
12th Infantry g labor for life. Eastern Branch,
: : United States Disciplinary Barracks,
) Greenhaven, New York.

HOLDING by BOARD OF REVIJW NO. 2 .
VAN BENSCHOTEN, HILL and.JULIAN, Judge Advocates

1, The record of trial in the case of the soldier na.med
above has been examined by the Board of Review.

: 2. Accused was tried upon- the following Charge and speci-
fications: ' :

CHARGE: Violation of the 58th Article of War.

s ge»iﬁ.cat;on 1: In that Private John F. McGraw,
Company "F%, 12th Infantry, did, at Hurtgen,
Germany, on or about 7 November 1944, de~
sort the service of the United States by
absenting himself without proper leave fram
his organization with intent to awoid hazard-
ous duty, to wit: engaging the German forces
in the yicinity of Hurtgen, Germany,.and did
remsin gbsent in desertion until he was ap~
prehended at Brussels, Belgium on or about
28 December 1944%.

Specifica.tlon 2: In that * * * did, at Fuhren,
Luxembourg, on or about 22 January 1945,
desert the service of the United States by
absenting himself without proper leave from =
his organization with intent to avoigd

RE@:E\MCT::FJ,, .. 13764
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hazardous duty, to wit: engaging the

German forcés in the vicinity of Fuhren,

Luxembourg, and did remain absent .in

desertion until he was apprehended at

Namur, Belgium, on or about 25 March
“1945.

He pleaded not guilty and, thres-fourths of the members of the
court present when the vote was taken concurring, was found
guilty of the Charge and specifications. Evidence was intro-
duced of cre prerions conviction by summary court for appearing

" on public streets without his steal helmet in violation of

- Artiecle of War 96. Three-fourths of the members of the court
present when the vote was taken concwrring, he was sentenced
to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due and to be confined at hard
.labor, at such place as the reviewing authority may direct, for
the remainder of his natural life., The reviewing authority ap-
proved the sentence, designated the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of con- .
finement and forwarded the record of trial for action pursuant to
Article of War 503, ,

. 3. The evidence for the prosecution was substantially as
follows: )
/

Accused was a member of Company F, 12th Infantry, which
on 7 November 1944 moved from Losheimergraben, Germany, to the
Hurigen Forest to relieve elements of the 28th Division. At the
time they were in contact with the enemy, receiving interdiction
fire while moving up and small arms fire later that afternoon.

The company was told "that it would be a tough fight getting out
of the forest™ and this information was passed on to the men.
Accused was present on 6 November 1945 when the entire platoon
was oriented as to the plan of attack (R4,5,6,7). It was reported
to the first sergeant that accused was absent on 7 November 1944
and although the area was searched he could not be found. He ha
not been given permission to be absent on that day and he was not
given a Paris pass, which was the only type pass being issued by
his organization at that time (R7). It was stipulated by the prose-
cution, defense counsel and the accused that he was spprehended at
Brussels, Belgium, on or about 18 December 1944 (R8).

Company F, 12th Infantry was engaged in an attack on a
hi2l near Fuhren, fmcenbcurg on 22 January 1945, and was receiving
both artillery and tank fire from the enemy. Accused was present
during the early part of that day but after the attack he could not
be found. He was not on a Paris pass at the time and he had not °
been given permission to be absent (R8,9). It was stipulated by
the prosecution, defense counsel and the accused that he was appre-
hended at Namur, Belglum, on or about 25 March 1945 (R9). A duly

AL@TDRE*CTE“ - »13754
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authenticated extract copy of the morning reports of accused's
organization was received in evidence showing that accused com-
menced an absence without leave on 7 November 194l was returned
to duty on 22 January 1945 and again was absent without leave the
same day (R5; Pros.Ex.A). .

4, Accuzed, after his right.s as a witness were fully ex-
plained to him (R10), elected to remain silent and no evidence was
introduced in his behalf. )

5. Accused's absence withbut 1ea.ve, on the dates alleged
in both specifications, was established by the uncontradicted en-
tries in his company's morning reports. Substantial evidence was -
introduced. showing that on both days that he left his organization,
it was in contact with the enemy and was receiving artillery, tank
"~ and small arms fire. With reference to the first offense, accused
had been oriented on thé day preceding his absence as to the nature
of the combat situation and, as to the second offense, it was es-
tablished that he was present during the early part of 22 January
1945. Under these circumstances, the court was fully warranted
inferring that on both occasions, he left his organization with the
intent to avoid hazardous duty. Hence, there is substantial evid-
ence of all the elements of the offenses charged in both specifica-
tions and the findings of the court are approved (ucy, 1928, par.lBOa,
p.142; AW 28; CM ETO 9469, Alvarez).

6. The charge sheet shows that accused is 19 years of age
and was inducted 12 November 1943 at Deyroit, Michigan.: He had no
prior service.

T+ The court was lega.lly constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the recard of trial is legally -
sufficient to support the f:.ndings of guilty and the sertence.

‘8, The pena.lty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58). The designa-
tion of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement is authorized (AW
L2; Cir.210, WD, 1, Sept.1943, sec.VI, asamended).

/ﬁ TN . - ’ |
W?”’:B Judge Advocate
Judge Advocate
' / e . i
[

(ON IEAVE) : Judge Advocate
ih\ @"’*W’EWW‘”"”‘"‘ "k : e
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»Branch Office of The Judge Advocate General

P with the
European- Theater
APO 887
BOARD OF REVIEW NO. 1. 0 8 SEP 1345 .

CM ETO 13767 ) ‘ - :

UNITED STATES 83RD INFANTRY DIVISION

Yo Trial by GCM, convened at Bad
Harzburg, Germany, 18 May 1945.
‘Sentence: Confinement at hard
.labor for six manths (suspended)
and forfeiture of $35.,00 per
month for a like psriods-

Staff Sergeant RICHARD

ALLEN (31043028), Recon=
naissance Company, 643rd
Tank Destroyer Battalion

N Nt st Nt N Nt st o

HOIDING by BOARD OF REVIEW NO. 1
BURROW, STEVENS and CARROLL, Judge Advocates

1. The record of trial in the case of the soldier named above has been
examined in the Branch Office of The Judge Advocate Gensral with the European
Theater and there found legally insufficient to support the findings and the
sentence. The record of trial has now been examined by the Board of Review'
and the Board submits this, its holding, to the Assistant Judge Advocate Gen-
eral in charge of said Branch Gffice. .

2, Accused was tried upm the following Charge and Specification:
_CHARGE: Violatim of the 96th Article of War.

Specification: In that Staff Sergeant Richard Allen,
Reconnaissance Company, 643d Tank Destroyer
Battalion, did, at Eickendorf, Gemmany, on
' or sbout 17 April 1945, wrongfully and by putting:
- her in fear, induce Frau Gertrud Probst, a German
civilian, to have sexual intercourse with him,

He pleaded not gullty to and was found gmilty of the Charge and its Speci-
fication, except the words, "and by putting her in fear, induce" and "to
have sexual intercourse with him", substituting therefor the words "frater-
nize with" and "by having sexual intercourse with her" respectively. No
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evidence-of previous convictions was introduced. Hs was sentenced to be
dishonorably discharged the service, to forfeit all pay and allowances due or
to becoms due, and to be confined at hard labor, at such place as the review=-
ing authority may direct, for three years. The court unanimously concurred
in a recommendaticn for clemency to the reviewing authority in view of the
excellent record of accused as a soldier during combat. The reviewing authore
ty approved only so much of the sentence as provided for confinement at hard
labor for six months and forfeiture of $35,00 per month for a liks period,
and ordered the sentence executed as approved, but suspended the execution
thereof insofar as it related to confinement. The proceedings were published
in General Cowrt-kartial Orders Number 62, Headquarters 83rd Infantry Divi-
sion, APO 83, U, S. Army, 17 June 1945.

3. A detailed review of the facts is not essential to this opinion.
The one essential fact, sstablished by undisputed evidence, is that accused
had sexual intercourse with a German woman (R8,25,26,29). There was some
evidence of force or putting in fear, but the court by its f:i.nd.’mg determlned
"that there was no want of consent.

L. It is alleged in the Specification that accused did

twrongfully and by putiing her in fear, induce
#* 3% ¥ a German civilian, to ha.ve sexual inter-
course with him"

It' is unnecessary to dscide the doubtful qusstion whéther these allegations,
if proved, would provide the elements of the offense of rape in violation

of Article of War 92 (MCK, 1928, par.1i8b, p.165). The offense of which he
was found gm.lty was that of fratemization with a German civilian by having
intercourse with her, a contravention of directive "Policy, Relations between
Allied Occupying Forces and Inhabitants of Germany" (12 Sept. 191;14, Supreme
Headqua.rters s Allied Expediticnary Forces).

The finding of guilty of an offense other than that charged should
be sustained if the latter was a lesser included offense of the former (MCM,
1928, par.78¢c, p.65). It is established that voluntary intercourse, which
the court found to have been here entsred into, is certainly "familiarity
and intimacy® and is sufficient in and of itseélf to constitute the offense’
of fraternization (CM ETO 14182, Malott et al;CM ETO 10419, Blankenship).
The instant Specification is not inherently incompatible with and includes
the lesser offense of fraternization with a German civilian by voluntary
sexual intercourse with her, In the Malott case, Zapata, one of the accused,
was charged with rape and fraternization. His sole association with any
German civilian lay in his acts of intercourse with a German woman. It
. was stated that had the acts of intercourse been involuntary on her part
he could not have been guilty of fraternization, but that since the court in
finding him not guilty of the rape charge established such acts as voluntary,
the fraternization conviction was upheld. So here, the court in its find- °
ings established the intercourse as voluntary.
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5. The charge sheet shows that accused is 29 years six months of
age and was inducted 25 March 1941 to serve for the duration of tho war
plus six months. He had no prior service. ‘

6. The court was legally constituted and had jurisdiction of th
* person and the offense., No errors injuriously affecting the substantis
- rights of the accused were committad during the trial. The Board of Review

48 of the opinion that the record of trial is legally anfficient to aupport

* the findings of guilty and the sentencs.

7. The maximum penalty for wrongful fraternization with Gemn
civilians by an enlisted man is confinement at hard labor for six months
and forfeiture of two-thirds pay per month for a like period (cM ETO 6203,
Mistretta H CM ETO 9301, Flackman),

t' / 7 M Judge Advocate

J udge Advocate

Ll el X (ka8 Iudge Adwocats
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Branch Office of The .Tudge Advocate General
with the o _ ‘ . .
_Buropean Theater o :
AP0 887
BOARD OF REVIEW NO. 3 . _ . ‘

_ KoV :
CL-I ETO 13778 . . -
UNITED STATES 'SEVENTH USTTED STATES ARMY .

Trial by GCii, convened at Augsburg
Geruany, 10 )May 1945. Sentence:
Dishonorable discharge, total forfeitures
and confineisent at hard labor for life.
United States Penitentia.ry. Lewzsburg.
,Pennsylvama.

‘ v
Private JAES S I'ORDLE

32904495), Battery C,
86th FA Bittalicn

HOLDING by BOARD OF REVIEW KO. 3
'SLEEFER, . SHERIAN and DEWEY Judge Advocates

‘ -
1. The record of trial in the case of the soldier named above has
been exe.mned by the Board of deview.

2, Accused was tned on the following charges . and speciflcatlonsz
CHARGE I: Violation of the 6lst Artlcle of War

- Specification; ' In that Private James S. Nordike, Battery #CV,:
- ° - Six Hundred Eighty-Six Field Artillery Battalion, did, without
proper leave, . absent himself from his organizatiom at lorms.
Germany from about 1500 hours. 27 LBrch 1945 to about 2200
“hours 28 lareh 191;5 , A

CELRGE II: Violation of the 92nd Article of War
Specification:In that * * » did, at Heppenheim, Germany on or hbout -
28 March 1945, foreibly ard feloniously against her will, have

- carnal knowledge of Mrs Anna lahr, . .
He pleaded not guilty arnd, two-thirds of the members of the court present

at the time the vote was taken concurring, was found guilty of the charges
and specifications. ~ Evidence was introduced of one previou_s conviction by

RESTRI"_‘ )
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fspecial court-martial for absence without leave for six days in
violation of Article of War 61, Three~forths of the members <f the
court present at the time the vote was taken concurring, he was sentenced
to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be ¢onfined at hard ladbor, at such
Dlace as the reviewing authority may direct, for the term of his natural
life. The reviewing authority approved the sentence, designated the
United States Penitentiary, lewisburg, Pennyslvania, as the place of-
“eonfinerent, and forwarded the record of trial for actlon pursuant to
drticle of lar 50%.
3. The . ev1dence for the prosecutlon may be summarized as
follows: i

s

§pec=f1cat10n Charge I

on 2j uarch 1945, Battery C, 686th Fleld Amtillery Battallon. was
located in Worms, Germany, engaged in the mission of supporting certain
infantry units then in the process of effecting a crossing of the Rhine
(R5:10,32). Accused, a negro member of the fifth section, Battery C, was
seen- at a formetion held in the battery area at about 1000 hours on 27 March
but.could not be found a short time later, despite a search of the entire .-
battery areca, when his section chief looked for him to notify him that he
v88 8ne of two men detailed to remain behind to guard certain ammunition
whilethe battery moved to a more advanced position (R5,7,9). The second
man detailed as ammunition guard testified that he saw accused. ride avay
from the bat:tery area on a wmotorcycle shortly after the formation was
dismissed (R10y  When the battery was preparing to pull out at about
1430 or 1500 hours that afternoon, it was necessary to detail'a third man
to teke accused's place because of jhis continued absence (R7,8,11)e 4
short time later, after the battery had moved out, accused's section chief
checied all the vehicles in the convoy in.an effort to locate accused but
his search again proved unsuccessful (R5,7). He did notthereafter sée
accused until about 7 April (RS). One of the men who remained in Worms
to guard the ammunition testified that accused did not return to this
lccation on 27 cor £8 March (R10,11). To the best of his section chiefh
knovledge and belief, accused had no pPermission to be absent during this
period- (R8). ‘ : o - : ’

Oﬂ cross examination, accused's battery conmander testified that the .
accused -had scrved with the battery during combat, was a good worker, did
his job "as well as he could, and had caused no difficulty in the battery
prior to 27 arch (R33). - His section chief testified that he was a very
good worxer and, to his knowledge, had never before been in trouble within.
tue battery (RS). :

Specification, Charge IT

Cn 28 lareh 1945, Frau Anna Lahr, & married woman with two children
. five and ten years cf zge, resided in an apartment in g *five-family®

P 13778
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dwelling in Heppenheim, Germany, (R11l, 12,14,15). .The first or ground floor
of the building was used as a restaurant,Frau Lahr's apartment was on-the ,
- second floor as was that of the landlady, Frau Tusch, and, apparently, that of.a
man named *Arnold", while the third floor was occuped by a Frau Roschlock and
a Frau Lutz (Rl4, 16 ,19,20).  Four American soldiers had slept in the S
apartmept house on the night:. of 27 March and Americah military personnel had -
been seen in & garage adjoining the house during the following day(R12).

Frau Lahr retired for the night at about’ 2000 hourg on 28 March and was
avakened some time-later by a knock at the door. When she went - to the
~window and asked, "Who's there", she heard someone say, "Open® (R12). She
then *knocked for iy heighbor and the landlady" and, receiving a response from
one of them and thinking they would follow her, went down stairs ang opened the
door. When she did so a colored Auerican soldier (the accused), who had a
carbine slung- on his shoulder and a bayonet *in the shoe", entered and lit a
candle. = After lighting the candle, he pointed to a door leading into the . .
baseient of the house and indicated to Frau lahr that she should open it. . .
(R13,15,23). Thinking that the soldier was *looking for something*, she did
so and preceded him down into the cellar, The cellar was apparently divided -
into :#everal compartments each of which was allotted to a specific tenant and
the portion of the cellar assigned to Frau Lahr vas apparently beyond and
*around the corner® from the space allotted to the landlady, Frau Tusch, Upon
reaching Frau Lahr's portion of the cellar accused tried the door and found
it locked. She volunteered to get the key but accused, indicating that this
would not be necessary, came to her and touched her on the choulder (R15).
When he did so; she "jcrked back® and the two then returned to Frau Tusch's
- portion of the cellar, which contained a sofa and a refrigerator. There
accused pul the cendle on the refrigerator and indicated to the prosecutrix that
. she should remove her dress and lie down on the sofa., While the exact =
"sequence of the.events which then took place is not entirely clear from the
record it appeurs that at this tiue Frau Lahr refused to remove her dress,
walked to the root. of the basement stairs, and *went three steps upstairs
¢ * & and cried for Arnold® (16).. She noted that the door at the top of
' tne stairs was open at the time (R17). Accused said, "Nix*, ana, when he
‘irdicated by gestures that she should return to the cellar,. she complied
(R15,17). Either at this tiuwe.or iunediately before she had partially
ascended the stairs, he asked her in German whether she liked him and, in the
" words of”rrau Lahr, *I was frightered and said 'Yes'“(R15,23).. Be also asked
ner where her husbang was and sie told aim he was in Russia (R16,17,23). .
«£ then again voia ner to remove her clothes, at the same time unbuttoning .
his trousers and taking out his penis (R16, 17,18). Frau lahr testified that
at this tise his carbine was leening against the refrigerator and his bayonet was.
still <in his boot (R17). VWhen she shock her head in the negative he again tcld
her to disrobe, and "in fright?, she removed all her clothing except an
undershirt (R17). Waen asiicd why she did thlu. she answared. "Because he had -
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prepared hluself end I knéw what he wanted®. When further asked whethe’

shé removed her clothing willingly, she replied "If I had not started, I

would not have ta¥en off wmy clothes, I refused twice® (R1v). After she
disrobed, accised Ly gestures indicated to her that she should lie down on the
scia. She said *No" but when he repeated his dircction she did so because
she was frightened.- *he had his carbine with him and I was afraid he would

. shoot* (R18). Thereupon accused got on top of her and attempted to insert his
- penis into her vagina. He did not succeed in his first attewpt and requested
her assistance. Asked, "Did you insert his penis in you femalg organ with your
hand?*. she replied, "No;. not the first time, 4% the second time he said I -
should do it". (B9). . Accused then had sexual .intercourse witih her for & .
period of about five minutes (R17-19). Because of her fear, she did not tell
him to stop nor attempt to push him away frcm hex Further,

\'I was so excited that I could not weep. I could not
.scream because he wouldn't let me. ~ Besides, nobody
would have heard it from.the basement” (R19).

‘When asked whether she engaged in sexusl intercourse voluntarily, she stated,

*If he hed not #aid so I would not have. * * *
If he had not started I would not have engaged
voluntarily*® (R19).

While accused was in the house, he did not threaten her at any time (R23).

Whern the act.: of intercourse was completed, he asked the prosecutrix

if she had ancther bed and the two then went upstairs where he entered her
apartzent. In the meantime, she:"knocked for Frau Tusch and for Arnocld".

When neither of these two res :onded, she quickly ran upstairs ‘and "knocked for®
Frau Roschlock and Frau.lutz and was admitted into the latter's apartrent. '
A moment or two later, the nrasecutrix heard accused knncking at the doors
“outside and heard Frau Roschlock calling for help. However, she remained in .
Frau ILutz' room until accused left the house (R19,21). . She saw accused late}
that evening, some time efter 2200 hours, when he was brought back to the house
by other American military personnel. She was examined by an Arerican
medical officer tnat rx&nt at about 2300 hours (R21,22).

Frau Lutz testified that at about 2130 hours on 28 liarch some one ceame
to hcr door and rang the bell, When she opened her door, she saw the prosecutrix
standing outside the door and a colored soldier ascending the stairs with a
candle in his hand. She recognized this soldier as the accused because che
had seen him around the promises "tlre vhole day*.  When Frau Lutz opered the
coor, the pruseccutrix entered quickly and Frau Lutz then closed and locked the
door. 7hen the prosecutrix entered she.was cerying and she was *very excitec* -
(726,27,29;. Frau Lutz later hcard accused knockirg on Frau Roschlock's door
with the butt of his rifle and saying “ionsieur, wire® (R28). She next sew him
at about 2300 hours when he vwas brought back to the house by American military
police (R2C).
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The medical officer who examined the prosecutrix at about midnlght

that night testified that his examination revealed no marks of violence

on her body but did show redness in the cervix and a small laceration near’

.the opening into1he vaegina. Presence of live spcrmatozeein the vagina

- indicated that she had had sexual intercourse within the past two days.

" The prosecutrix was *moderately excited® at the time of the examination.-

Hs also noted #she was pregnant approximately three and a half months*

(mh. 25}. ) . . <

. b4e  Accused, after hév1ng<Been advised of his rights as a witness,
slected to remain silent and no evidence was introduced on his behalf.

5. 8. Charge I and Sgeclflcation —_— \f

The record of trial clearly supports the court's finding that '
- accused absented himself without.leave from his organization from about
150@ hours on 2; March 1945 to about2200 hours on 28 March 1915, as
alleged in the Speciflcation of Charge I. '

b.~ harge II and SEecification.

From the evidence introduged in support of C1arge II and Speclflcation. |

the court clearly could find that accused had sexual intercourse with Frau lahr
at the time agg lace allgeds There also is substant#l evidence to the
effect that/sexial intercourse was without Frau lahr's consent. This being true,
and since the lanual for Courts-Martisl provides. ‘that the forece involved in the

act of penetration is alone. sufficient to constitute carnal knowledge rape in
cases where there is in fact no consent, it might be thought that no further
inquiry into. tht legal sufficiency of the instant record of trial is hnecessary.

However, the statement in the lanual that while force and want of
consent are indispensable in rape the force involved in the act of penetratlon
is alone sufficient where there is in fact no consent cannot be accepted
entirely without quallfication. It is, of.course, an accurate statement of
the law as applied to cases where, for exa:ple, the woman, by reason of

. low mentality or-unconsciousness is incapable of consenting and the accused,

knowing this fact, none ‘the less procgeds to have intcrcourse with her.
(@ills v. mited States, 164 U.S. 644, 17 S. Ct. 210, 41 L. Ed. 584 (1897);

L} Az, Jur. see. 11, pp. 908, 90S). However, vhere a woman is in possession of
hep normal faculties, and, although subjectively not consenting, none the less
fails to manifest that lack of consent to the accused, the mere fact that he
proceeds to have intercourse with her will not constitute his act that of rape,
even though there has been both penetration and wantof consent:(1ills v. United

- N r)
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States gunra). This is tryé because in cases like that last mentioned, the

badec underlyinz element of mens rea or guilty knowledge ou the part of the
accused is lacking andhis act thereforeis not a criminal one. As more
spec:.flcly appitied to the crime of rape. : o

*The true rulemust be ‘that where the man is led from
_the conduct of the woman to believe that he is not
committing & crime known to the law, the act of connection
cannot under such eircumstances zount to rape, * * * jend)
the guilt of the accused must depend on the circumstances as
they appeer t6 him®.  (Wharton's Criminal Law, (12th Ed, 1932) -
sec, 701, p 943, ftnot®9). *Consent may be express or implied.
A man will be justified in assuming the existence of consent if
the conduct of the prosecutrix tovard hime the time of the
. occurrence is of such a nature as to createin his mind an honest
and reasonable belief that she has consented by yielding her !
will freely to the commission of the act. Any resistance on
- the woman's part falling short of thismeasure is insufficient )
to overcoie the implication of consent. In the ordinary case,.
-~when the woman is awake, of mature years, of sound mind, end
not in fear, a failure to oppose the carnal act is consent.
And the rule of law is well settled that although a woman objects
verbally to the act of intercourse, yet if she by her eonduct .
consents to it, the act 1s not rape in the man' (4 Am. Jur., sec.

12, p. 999).

The case of Cri ETO 9301, Flackman, illustrates the principle jus‘ﬁ“'

_ wentioned. In that case the evidence showed that at midnight of the same

" day American troops ‘f‘lrst entered the {own of Fomberg, Germany, the accused
approached the prosecutrix in an air raid shelter and by means of gestures
directed her to come with him. - She accompanied him from the shelter, walke
bes.ide hiu elong a dark street and followed him into the bedroom of an unoccupied
house. .. He lert her there alone for a few moaments but she wmade no.ettempt to
leave. when he returnedto the room a short time later and directed her to
remcve her clothing, she began to weep, but because she was afraid that )
accused wignt harn heror her parents, complied with his directions. . Accused
thenhad intercourse with herdespite her efforts to nush him away end her
insistence that she wanted to go hope.. Although accu:ed had his pistol in his
hand during part of the time he was with the prosecutrix, hedid not use it in
a thre:.ien;mg manner nor did he strike her or lay hands on her at any tiume.
The Board of Review held that, under the clrcumstsnces shown,

"The moust that her Wee*)ing and mild protestatlons.
.delayed until then, could have reasonably:charged him with
notice of, was the reluctance of the consent which her
_/_Brevimg] docility seemed to demonstrate".

%
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that her conduct was not such as to lead accused to believe that their
intercourse was without-her. reluctant consent. and that the evidence
accordingly was not legally sufflclent to support the court's flndlng that. he
was, gullty of rape. o . : .
. “In CM ETO 10700, Smalls. accused was charged with two acts of 'rape,

" one occurring at about 2300 hours at night and the other occurring at about -
0330 hours the following morning. The evidence relating to the first act

" charged showed tnat at about 2300 hours on the night of the second day ;‘

. American troqps' occuped the town of Kempen, Germany accused and a companion
" entered the prosecutrix' bedroom and that; ugon entering, either the accused
or his%xmmanion pointed a carbine at her. . When the men entered,-the
- prosecutrix sceamgd for her father but accused's companion refusedto let him
enter the rooms Thereafter, both men in turn.had intercourse with the -
prosecutrix,during the acts of intercourse, the prosecutrix .offered 1little
resistance -because, ‘due to German propanda, she believed that resistance would
mean her death. : However, she did make verbal protestatiors and attempted to
. push accused away. . After the acts of intercourse at about 2300 hours, :
accused's companion left but accused remained in the house. From 2300 hours -
to about 0330 hours the prosecutrix conversed amicably with him, gave him - o
coffee and otherwise tried to be friendly with him in an effort t6 distract
him from his announced purpose ‘of having intercourse with her again prior to
his 'departure. .However, at about0330 hours, when accused became- especxally .
insistent, the prosecutrix complied with his directicns to.lie- down upon a S
mattress and permitted him to have.interccurse with her without further protest.
She was, however, unwilling to engage in the act; and submitted only because of her
previous exposure to German propaganda to the effect that-any-one who resisted
the Azericans would bekilled. . With réferenée to the first act of intercourse
the Board of Review held, Sherman, Judge Advocate, dissenting, that the evidence wat
legally sufficient to support the conviction of rape. It was unanimously held,
however, that the record of trial was legally insufficient to support a,convietion .
of rape based upon the second act of intercourse. .In so holding the Board '
said; A .
*It is probable that the prosecutrix also did not consent
.t- the second act of intercourse but again-submitted only
because she thought resistance was.not only useless but
night result in her death at the hands of the accused.
" However, since accused was not shown to have had .any
" knowledge of the misconceptions entertained by the
prosecutrix as the result of German propagenda, her friendly
behaviour toward him in the interval between the two acts
of intercourse and the virtual absence of any resistance on
Her part when he ultimately insisted that she again have
intercourse might easily have led him to the. conclusion . -
.,bhat she was reluctantly consenting to his demands, a.
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,conclusion for which there was no legitmate basis ‘at the -

' ,‘time/ffé first intercourse... The meord fails to show that
--his .conduet was especially. threatening on this occasion.
* ¢ # hig act in having intercourse with*the prosecutrix under
these circumstances cannot be said {e°constitute rape. - Ths
finding ¢f guilty of Specification 2, Charge I, is accordingly
not sustained . (Cf Ci ETO 9301, Flackmen; supra; Mlls v
‘U.S.. 161{, UoSo 6M. 41 L. Edo 5811»3 hl{. Am- Jur, sec¢ - 12' Po 909).

‘In CM ETO 10446, Ward and Sharer. the evidence showed that the two acoused

> entered & German home armed with cerbines which were, however, slung at
the time. After the men entered the house, Ward went into a roem where the
prosecutrix and other members of the household were congregated and directed
her ‘by means of -gestures to come outside ‘of the room. Shecompled and with
his ges¢imd directions to accompany him upstairs and into one of 'the upstairs
bedroomss- Sharer also ascended the stairs at this time. The prosecutrix,
whp was nineteen years of age, unmarried, and a virgin, testified that Ward
then indicated that she should sit on the bed, where, after first speaking
with Sharer, he proceeded to.undress her. Meanwhile Sharer remained outside
the room with his wespon. The prosecutrix d4id not attempt to oppose Ward's

. action in undressing her beéause she was in fear and because it "was only the
second day after the occupation of the Americans®. After undressing the-

" prosecutrik, Ward alsc undressed and started to engage in intercourse with her.

~ The act hurt herand she began to cry and shook her head in the negative. When
he completed the act of intercourse he left the roam and called Sharer. Sharer

" then enteied the room, put down his rifle, and also had intercourse with her.
Neither accused pointed a gun at the prosecutrix directly or struck her in
any way. DPrimarily on the basis of Cil ET0 9301, Flackman,supra, the Board
of Review held the reccrd legally insufficient to support the courts' findings
that the aceusea were gu;lty of rape., :

Whether a given act of 1ntercoqrse was accomplighed by force and .

without the consent of the prosecutrix are, of course, essentially questlons

of fact for the court (CM ET0 8837, Wilson). In the normal ca g of the

type here under consideraiion tubse tvo elements of. the crlme/rape are

adequately. prbved. The Board of Review has recognized that in t he unsettled

conditions which prevail during and at the close of a successful campaign,

Auerican soldiers nust have been aware that their status as aried members of

a conguering force gave added weight to their demands for interccurse and

increased the fear and epprehencion in which their victims were placed.

Under trese circunmstances it has been held that threats which migcht be

considered relatively winor in another setting took on such proportions as

to constitute an act of intercourse accomplished thereby rape (see CM ETO

10700, Smalls: i1 ETO 12329, Slawsawski: Cii ZT0 14£75, Swain) It has alsc
_ been recognized that under the conditions menticned tle resistaince cdemianded of
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‘ the prosecutrix_ both as showing her subjective lack of consent and as” -
f..manifest¢n that lack of consent to the accusea need not be as vigorous as .
"-that demanded un&r the more settled conditions of peace. Uhder these ;:
' ‘eirecumstances, it s easy to understand why the vitim, een though not
-consenting, may offer little resistanceand, in the usual case of this typs,
‘even” slight resisfance 1s sufficient to.put -accused on notice that he is . N
- not accomp11shing a. aeduction (ggglls supraaggggggggg;hsupra; CM ETO 15620. S
"Eagan and Gopelan ). _ 2 e o

thwithstanding the fonegoing. the Board of Review is of the opinlon'

" thet the instant case follows the pattern of the Flackman, Smslls, ‘and Ward - .
and Sharer cases, supra, and the evidence jis legally insufficient to support .

a convietion of rape. -While it-1is probably true that subJectlvel/ the . .

" prosecutrix did not consent to the intercourse shown, it is concluded that her. . -
resistance was not sufficient to manifest that lack of consent to the accused.

" It is true thet at one time she *jerked back" when he touched hey on the . .
shoulder, .that -she made verbal protestations.against disrobing and lying down,
and that at one time she partially ascended the stairs leading from the basement
to call for her neighbor. However, she immediately ‘desisted from this latter
activity-when directed to do'so by the’ accused and returned to the celler even '

-though she was part way up the stairs and knew that the doorwvay at tne top.of the
sta.irs was open at the time. Despite her verbal protestations, she 4ig in

- fact comply with comparative docility with accused's directions to disrobe and
to lie down onthe sofa and it is a fair inference from her testimony that.
far from attempting to protest cr push him away when he attempted intercourse,
she actually aided him in inserting his penis into her vagina.  Previously, .
during conversation with the accused, she had told him she liked him, = Aside .
from the act of intercourse itself accused did not physically mistreat her and
-she expressly admitted that he did not threate.n her at any time. She was a

' mature; woman, old enough to have a child ten years of age, and, even under ‘the
eircumstances shown, her failure to oppose ‘the carnal act more vigorousliy.
justified  that accused in assuming that she consented, even though reluctantly,
to his demands. This being true, and in view of the authorities cited above,

it is the opinion of the Board of Review that the record of trial is legally
insufficient to support the findings of guilty of Charge II and its :beclflcation.

6. * The charge sheet shows that accused is- 20 years six months of age and
was 1nducted 8 May 1943. Nb prior service is shown.

N 7. The court was 1ega11y constztuted and had Jurlsdlctlon of the

person -and offenses. Except as noted ‘above, no errors injuriously affectlng
ths substantial.rights of the accused were commnitted during the trial. - .
The Board of Review is of the opinion that(thevrecord of trial is legally -
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\insufficient to support the f‘.‘dmes cf zuilty of Charge II and its
Specification but legally sufficiert to support the findings of |
guilty of Charge I and its Specification and the sentence.

o2 Confinement in a penitentiary is not authorized for the offense
of absence.without leeve in violation of Article of War 61 (CM ETO 282,,
Newton).

{ON LEAVE) '.Tudge Advocate

W’( (;Q%(/MMM[ .’Iudge Advocate
G

Judge Advocate
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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL

with the
European Theater of Qperations
- APD 887

BOAaﬁ OF REVIEW NO. ‘1 A .6 JUL 1945

CM ET013812

UNITED STATES 28TH INFANTRY DIVISION

Ve

Private STANLEY A, HOMZE -
(32799840), Company B, 103rd
Engineer Cembat Battalien

Trial by GCM, convened at Landstuhl, Germany,
2,9 May 1945. Sentence: Dishonorable dis-
charge, tetal forfeitures and confinement at
hard labor for 10 years. Xastern Branch,
United States Disciplinary Barracks, Green-

haven, New Yerk.

T ™ Nt o e e N o s s

HOLD ING by BOARD OF REVIEW NO.1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above has

been examined by the Board of Review and found legally sufficient to sup-
port the sentence .8 approved,

2, With respect to Specifisation2, Charge II, it was elleged that accused
broko and entered the ¥dwelling of Frau Paula Hack", The evidence showed that the
dwelling Leuse was ewned by Frau Anna Prester. Frau Hack was an evacuee guest (R39,
42,43). Accerding to the modern rule this variance do®s net affect the merits of the
. case and is nen~prejudicial (9 Am.Jur. se€.54, p.269). Howsver, there is evidence
that Fraw Hack was mere than a guest, invitee or lodger and that her reems were in
truth & permsnent place of abode (R26, 30,h3) gnder such constructien of the evidence

.the allegetiorsof the Speciﬁ.cation were % /ﬁnla Cr:l.minal Law = 12+h Ed,
iéi’ q Aduoccte

s6C,1001, p.1295).
: : | ;/ xj "01
: - fas B Judge Advocate
" AGPD 2-45/19M/C504ABCD , Mﬁi%‘#}udge Advocate
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Branch Office of The Judge Advocate General | |

with the
Hurcpean Theater »
BOARD OF REVIEW N0, 2 . 10 SEP 1945
Cl ETO 1381 |
UNITED STATES ) SOTHINFANTRI’DIVBION
. )
Ve ) Trial by GCL, convened at APO 80,
) U. 8. Army, ’Sentence: Dishonorable
Private First Class ) dischargs, total forfeitures, con-
BENJAKIN M. KARNEY (36198920), ) . finement at hard lavor for life,
Company c, 318th Infantry ) Eastern Branch, United States Dis-
) ciplinary Barracks » Greenhaven,
) New York,

HOLDING by BO/RD GF REVIEW NO, 2
VAN BENSCHOTEN, HEPBURN and MILLER, Judge Advocates

l. The record of trial in the case of the soldier namod. above has
been examined by the Board of Heview, ;

. 2; Accused was tried upon the following chaige and Specification:
CHARGE: Violation of. the 58th Article of War, -

Specification. In that Private Bonjuﬁn . Karney, compa.tv
_ C, 318th Infantry, did, in the vicinity of Blesdorf,
BRheinprovinz, Germa.ny, on or about 1l February 1945,
N desert the servico of the United States, by quitting
and absenting himself without proper leave from his
organization and place of duty with intent to avoid
- hazardous duty to-wit: Participation in operations
against an enemy of the United States and did remain
absent in desertion until he was apprehended by
Military Authorities, Nancy, France, on or about
25 March 191;5.

He pleaded not guilty and all of the members prosent at tho time the vots
was taken concurring, was round guilty of the Charge and Specification,
Evidence was introduced of one previous conviction by special court-martial
for an absence without leave from 6 April 1943 to 20 July 1944 in violation
of Article of War 61, Three-fourths of the members at the time the vote
was taken concurring,.he was sentenced to be dishonorably discharged the
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service, to forfeit all pay and allowancee due or to become due and to
be confined at hard labor for the term of his natural life, The review-
ing authority approved the sentence, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York as the place
of confinement and forwarded the record of trial for action under Article
of War 50%. o '

3. Evidence for the prosecution:

. The accused on 10 February 1945 was the assistant squad leader
(R7) of a squad in Company C, 318th Infantry, which was engaged in the
maneuver of effecting a crossing of the Sauer River (R12) under enemy
shell fire near Biesdorf, Germany (R7,10,12,13). During the evening and
the following day, the company suffered casualties to the extent of 50
to 60 per cent (R12), - ‘

After the crossing was effected a check was taken of the men,
The accused wae missing, He was last seen with the squad during its first
attempt to get down to the river (R8,10,12), He was returned to military
control on 25 March 1945 (R14)e He was at first entered in the morning
report as missing in action but later this was corrected to read from

Mtduty to AWOL® (R10,13)s - b

L. The accused, after his rights as a witness were fully explained
to him, elected to testify in his own behalf, He told of his numerous
physical and mental ailments during hie life and his family troubles,
(R16~19). On cross exsmin-tion, he stated that he had gone through an-
attack late in January in Luxembourg that had made him:/nervous and upset,
He was made assistant squad leader (R19). In response to questioning by
the court, he related that he took part .in the attack across the Sauer
River., They were heavily shelled, "The shells were coming in so heavy
I doni't know Just what happened®, He Jjust could not walk anymore, He
was alone and for several days walked through woods and joined at inter-
vals different military outfits until he got to Metz, He tried to get
to laxxembourg but was unable to do so, He finally caught a truck ride
to Nancy and later turned in to the military police (R20-21). In the
opinion of the neuropsychiatrist of the 80th Division, who examined the
accused on 2 June 1945, accused is sane, His intelligence was a 1little
above average, but he 1s a "strange, odd individual % # ¥ high-strung,
excitable - very moody - very pessimistic, %* % # a chronic worryer * # #
depressed # % # gulicidal ldeas®, He was hospitalized twice because of

~ his nervous condition, once in civil life when 17 years of age, and once

in the army for two weeks in Camp Shelby when worrying about his wife
and home, He is an ®odd, moody, unstable individual - a life-long
pattsrn of that type® (R15), S '

- 5. The evidence shows that the accused absented himself without
lsave from his organization at a time when it was actually engaged in
combat with the enemy. He was sbsent 45 days. The court could properly
infer from these facts that he intended to avoid the hazardous duty of

13814
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participating in operaf.ions against the enemy at the time and plé.co
and in the manner alleged in the specification. The findihgs of
gullty are therefore legally supported by the evlidence,

6. The charge sheet shows the accused to be 30 years and six
months of age, Without prior service, he was inducted 16 May 1942,

7+ - The court was legally constituted and had Jurisdiction of
the person and offense, No errors injuriously affecting the substantial
righ’ca of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence,

8, The penalty for desertion in time of war is death or such other
punishment as a court-martial may direct (AW 58), The designation of
" the Bastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement is authorized (AI L2; Cir.210,
ND, 11¢ Sept.19h3 s 88c.VI, a8 a.mended).

} Qm)ﬂ[ m. Advocato.

Judge’ Advocate

~ @M % M“‘U * Judge Advocate
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Branch Office of The Judge Advocate General

with the
European Theater
_ APO 887 ‘ _
. BOARD OF REVIEY NO, 3 . ' 15 Sep. 1945
CM ETO 13818 .
UNITED STATES g ~ 10TH ARMORED DIVISION
- ) Trial by GCM, convénod at
ve ») Garmisch-Partenkirchen,
) Germany, 19 June 1945,
Private EUGENE VILLANTI ) Sentence: Dishonorable dis-
(12028310), Service Company, ) charge, total forfeitures,
20th Armored Infantry ) confinement at hard labor
Battalion ) for life. United States

. Penltentiary, lewisburg,
Pennsylvania.

HOLDING by BOARD OF REVIEW NO. 3
SLEEPER, SHERMAN, and DEWEY, Judge Advocates

1. The record of trial in the case of fhe soldier named.
above has been examined by the Board of Review.

2. Accused was tried upon the following charges and speci-
fications:

CHARGE I: Violation of the 56th Article of War.

Specification 1t In that Private Eugene Villanti,
Service Company then assigned to Battalion
Headquarters, 20th Armored Infantry Battalion
did, at Bastogne, Belgium on or about 24
December 194l desert the service of the United
States, and did remain absent in desertion until
"he surrendered himself at Bastogne, Belgium on
or about 1100, 6 January 1945,

Specification 2: In that # # % did, at Bastogne,
Belgium on or about 1600 6 January 1945 desert
the service of the United States and did remain
absent in desertion until he surrended himself
at Trier, Germany on or about 10 March 1945.

-1 -
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Speczficatlon 31 In that * * » did, at
Trier, Germany on or about 10 March
1945 desert the service of the United
States and did remain absent in desert-
ion until he wes apprehended at
Bastogne, Belgium on or about 2200
10 April 1945.

CHARGE IIs Violation of the 94th Article of wmr,

Specification: In that * * » did, at Trier,
. Germany on or about 10 March 1945, felone
iously take, steal, and carry away a U.S.
Automatic Pistol Caliber 45 No, 15023 of
the value of about $30.00, property, of
the United States furnished and intended
for the military service thereof,

He pleaded not guilty and, all members of the court present
at the time the vote was taken concurring, was found guilty
‘of the charges and specifications, Evidence of two previous
convictions by courts-martial was read to the court but the
evidence thereof is not appended to.the record of trial as
stated therein. Three-fourths of the members present at the
time the vote was taken concurring, he was sentenced to be
dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard
labor, at such place as the reviewing authority may direct,
for the term of his natural 1life, The reviewing authority
approved the sentence, designated the United States Peni-
tentiary as the place of confinement, and forwarded the
record of trial for action pursuant to Article of War 503,

3. LEvidence for the prosecutions

8. Charge I and specifications.

Introduced into evidence without objection
were duly authenticated extract copies of company morning .
-weports for 12 January and 30 May 1945 (R6-7; Pros. Ex. 1-4),
. Acoused was not present with his company from 24 December 1944
to 10 April 1945 (R7,13) and, so far as was known to the . _.
company commander, did not have permission to be absent (RS).

Accused was & member of Service Comp&ny on
special duty with the wire crew of battalion headquarters
(R6,9,12~13), On 24 December 1944 battalion headquarters
was at Bastogne and the company was in the vicinity thereof
‘but there were no communications between the two'(BS}* At
the time "there was quite a bit of confusion® in' the”general
status of the war, A witness testified, "The night of the.
bémbing the hospital at Bastogne was hit and everything was
torm up the next day. The CP.had to be moved that night
because it was hit close by™.  Accused was “about four
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buildings away" from this bombing (R11). First Serseant.
Arthur C, Hancock, Company C, 20th Armored Infantry
Battalion, testified that on 24 Decemter 1944 he was
Sergeant Major and the wire crew was under his jurisdiection.
¥hen "Serzeant Georze", the sergeant "in charge of the wire
crew" reported accused was not present for duty "we checked
the different hospitals to see if he was wounded and we
?ou%dn't zet a record of him so we picked him up as AWOL"
RS/,

Accused's company co:mander testifjed that on

24 December 1944 accused was reported as missing from his
place of duty™(R6). The company morning report for 30 Nay
1945 cancels entry of 4 January 1945 showing "VIA Belgium

24 Dec 44 * * » dropped from rolls" and shows accused from
"Dy to AWOL 24 December * * * ™ (Pros,Es.I). Sergeant
Hancock further testified he next saw accused sometime later
when accused was walking down the street and this Sergeant
éﬁborge brought him into the cp®™. Asked if 6 January was

he date, the witness replied "Yes, I believe that was the
date". while accused told the adjutant he had been in
Bastogne during the interim, he was not, according to
Sergeant Hancock, present at the organization (R3). The
company commander testified that a few days later Sergeant
Hancock reported accused's return (R6-7). Morning report
for 30 May 1945 cancels entry of 7 January 1945 showing
accused "from MIA * * * to dy 6 Jan 45" and shows accused
from "AWOL to dy 1100 6 Jan 45" (Pros.Exs.l1,2). ‘

According to Sergeant Hancock, when accused
returned about 6 January 1945, the adjutant told him not
to leave the area unless told to do so by the adjutant or the
witness, That afternoon Serzeant George reported accused
was absent and was told to look for him. Accused could not
be found (R9=10). The company commander testified that
some days later Serzeant Hancock reported that accused was
absent (R6-7). Morning report for 12 January 1945 shows
accused from "dy to AWOL 6 Jan 45 1600" (Pros. Ex.3). Ser-
geant Hancock next heard of accused when he was reported
to have been picked up by ¥ilitary police. "The first
time I seen the man agnin was when we were on the move,
* * » He had been back sometime before that" (R10-11),

First Lieutenant William B. Koon, M¥ilitary

Police platoon, 10th Armored Division, testified that he
saw accused on 10 March 1945 at Trier, Germany, when the
Provost Marshal asked him to find a place for accused to
sleep. He turned accused over to Private First Flass
Charles Caruso, Military Police Platoon, 10th Armored
Division. Later he learned that accused had been turned
over to the Provost Marshal by the VI corps "MP's" (R17-18),
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Morning report for 30 May 1545 cancelled entry of 21 April
1945 showing accused from "AWOL to duty 1600 17 Apr 45"

and shows, inter alia, accused from "AWOL-to absent hands

mil auth 10-Mar 45 time unxnown” (Pros. Exs.2,4).

Caruso testified that on or about 10 March
1345, Lieutenant Koon asked him to find a place for accused
to sleep. he took accused to his quarters and had him
sleep in another bed in his room. The next morning accused
departed, saying he was going to breakfast. The accused
did not return and was not seen by Caruso until 16 April
1945 (R15-16)., Lt. Koon further testified he next sa
accused 16 April 1945 when he was turned over by milizary
police of another unit as having been apprehended (R18-19),
Accused was brought by an officer to Service Company on
24 April 1945 (R13). Morning report for 30 May 1945 can-
celled entry of 17 April 1945 showing accused from "AWOL
to duty 16 00 17 Apr 45" and shows accused, inter alia, " from
absent hands mil auth to AWOL 10 Lar 45 time unknown" and
from "AWOL to absent hands mil auth 10 Apr 45 * * =" (Pros.
Ex8.2,4). Introduced into evidence without objection was a
delinquency report of Company A, 713th MP Battalion, dated
11 April 1945, showing that accused was apprehended at
Bastogne 10 April 1945 and that he stated he had been "AWOL
from his organization at Trier, Germnny on or about 4 March
45" (Pros.Ex.5).

be Charge II and Specification.,

On or about 10 March 1945, after accused left
Carugso's room to go to breakfast, Caruso discovered his gum,
"a .45 automatic® numbered 15023, missing (R15-16), When
accused was next seen by Caruso and Koon on 16 April 1945
he had the gun on his person (R18,18-19). The weapon was
not issued to Caruso by his supply sergeant. "It was given
to me by a Lieutenant in the Ordnance™, Asked "Is that
gun your property", Caruso replied, "Yes, sir"™., When then
asked, "You say it was issusd by an Ordnance officer”,
Caruso said, "It wasn't issued. The lieutenant told me 1
could use that instead of my carbine. I broke seven stocks
on my carbine. He had this one in excess., He was going
to turn it into salvage and I got it instead of the carbine”,
The lieutenant was an ordnance officer but not of that
division (R16-17).

Se Generallz.

Accused's first sergeant stated that accused
had been with the organization during combat and “acted like
e soldier”, Since his return he had been on duty and his
non-commissioned officers had made no complaints (Rl3=14),

4, After his rizhts as a witness were explained to him,
accused electsd to remain silent (326-2;3. ,

- 4 -  RESTRICTED
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The mess sergeant testified that in combat
accused would go into "hysterics™ but since the cessation
of combat had been ™a number.one soldier"™ (R22-23). A
oook testified that he had known accused since April and
he couldn't ask anybody for a better soldier. Durin
. combat accused acted "scared but we all acted scared .

_He further testified that accused had nightmares (R25-26),
which was confirmed by the testimony of a private (R23-24).

5. 8, For the purpose of this holding it is not

' necessary to consider the competency of the morning report
for 12 January and 30 lay 1945 and the delinquency report’
of 11 April 1945, for accused's unauthorized absences were
established independently thereof by competent oral testi=-
monye

b. Charge I and specifications,

Accused's initial absence began on 24 December
1944 at Bastogne when and where "there was quite a bit of
- confusion™ in the general status of the war. No doubt,
accused was charged with notice thereof for the night of
the bombing the hospital at Bastogne was hit" and accused
was "about four buildings away™ from the bombing. Moreover,
while it doe§ not appear of record, on 24 December 1944
von Runstedt s offensive which isolated American units in
Bastogne, was in its eighth day and this fuct is "of
sufficiont importance, moment and notoriety that the Board
of Review may take judicial notice thereof™ (Ci ETO 6934
Carlson)., Thus, independently of accused's other unauthe
orized absences, the record would support the finding of
guilty of Specification 1, for although the specification
alleged "straicght" desertion, it was permissible to prove
"short™ (AW 28§ desertion thereundsr (CM 245568, III Bull.
JAG 142/, Though accused stated upon his return on 6
January 1945 that he had remeined in Bastogne all the while,
the evidence discloses he was not with either the battalion
wire crew, which was his place of duty, or vith his
. companye. .

Within a few hours after his return on 6 January
1945, accused again atsented himself without leave, not-
withstanding having been told not te leave without the per-
mission of the adjutant or the sergeant-major. Thile the
date of termination of accused's second unauthorized absence
does not appear (other than from evidence whose competency
it is not necessary to determine), his unauthorized absence
was committed when he absented himself (CM NATO 1087, III
Bull. JAG 9). It does, however, appear from competent
evidence that accused was in the custody of military police
on 10 March 1945 and that the next morning, while etill in

M 7 YNV o e
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custody, he again absented himself without leave. And
while the date of accused's third unauthorized absence

does not appear lother than from evidence whose competency
it is not here necessary to determiue), it does appear

that on 16 April 1945 accused was again in custody of the
military police. Accused's three unauthorized absences
formed a pattern of conduct from which the court could infer
an intent to desert. Substantial evidence supports the
findings of gulilty of Charge I and its specifications

(Cfs CM ETO 7379, Keiser; dist, CM ETO 5234, Stubinski and

CM ETO 5593, Jarvis).,

ce Charge II and specification,

-

From the evidence the court was justified in
finding that accused did at the time and place alleged,
feloniously teke, steal and carry away, the pistol
alleged §CM 108998, 122216, 122458, Dig. Op. JAG, 1912-40,
sec. 451(37), p. 323)., The evidence warranted the infer=
ence that the pistol was the property of the United states
furnished and intended for the milltary service thereof
(MC¥ 1928, par. 150i, p. 185). / There was no proof of the
value.of the pistoly

The atandard of value of Government
articles of a distinctive character

made especially for use in the mili- . -
tary service and not having a market

value in their manufactured form, such

as Army overcoats, is the replacement

cost, evidenced by a published price

list madd a subject of judicial notice

by paragraph 125, MCM" (CM 194353, Dig.

Op. JAG 1912-40, sec. 452 (14), pp. 338-339)

It cannot be said that a government pistol does not have

a market value. To ascribe to the pistol in question its
price list or alleged value would be to ignore the evidence
that it was to be turned in for salvare. Though judicial
notice of Army price lists has been held to preclude the
possibility that a usable jeep had a value less than $50.00
(CM ETO 7000, Skinner), it does not preclude the possi-
bility that the pistol in question, usable but ready to .
salvage, had a value less than ¥20.00. The pistol was
before the court, and the court could infer it had some
value (CM 199285, Dig, Op. JAG, 1912-40, sec.451 (42),

p. 326). The Board of Heview is, therefore, of the opinion
the record of trial will support only so much of the
finding of guilty of Charge II and Specification as
involves a finding that accused did, at the time and place
alleged, feloniously take, steal, and carry away the -
alleged pistol of some value not in excess of $20.00,
property of the United btates and furnished and intended

as alleged,

’*- ..
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6. The charge sheet shows that accused is 25 years
eight months of age and that he enlisted, without prior
service, 11 Jun 1941,

7« The court was legally constituted and had juris-
diction of the person end offenses. Except as herein
before noted, no errors injuriously affecting the substantial
rights of the accused were comuitted during the trial, The
Board of Review is of the opinion that the record of trial
is legzally sufficient to support the findings of guilty
of Charge I and specifications, 8o much of the findings
of guilty of Charge II and Specification as involves find-
ings that accused did, at the time and place alleged, felon~
iously take, steal, and carry away the alleged pistol of
some value not in excess of $20.00, property of the United
Stetes and furnished and intended as alleged, and the
sentence.

8. The penalty for desertion in time of war isdeath
or such other punishment as a courte-maritel may direct
(AW 58). Confinement in a penitentiary is authorized by
Article of War 42, The designation of the United States
Penitentiary, Lewisburg, Pennsylvania as the place of
confinement is proper (Cir.229, WD, 8 June 1944, Sec.II,
par. 1b(4), 3c).

/S/ Benjamin R. Sleeper Judge Advecate

/s/ Malcolm C. Sherman Judge Advocate

/S/ B. U, Dewsy, Jr. Judge Advocate
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? Brench Office of The Judge Advocate General
with the
Buropean Theater
AFO 887
BOARD OF REVIEW NO. 1 : 15 Ste 194
CM ETO 13824
UNITED STATES ) NORMANDY BASE SECTION, COMMUNI-
) ) CATIONS ZONE, EUROFEAN TEEATER
Ye g OF OFEBATIONS
Privates WILBERT JOHNSON ) Trial by GCM, econvened &t Rousn,
(sesmss;‘m‘@m YOUNG - ) Seine-Inferieure, France,
(345344560), both of 21% ) - 11 June 1945, Seutence as to
Port Company, 386th Port ) each aocused: Dishonorable
Battalion, and Private Oy Do ) discharge, total forfeitures
BATIEY (37403294), $862nd ) end oonfinement &t hard lebor
er Truck Campany ) for lifee United States Peni~
o)

tentisry, lewisburg, Pennsylvenia,

LN

* HOIDING by BOARD OF REVIEW N0, 1
BURRCW, STEVENS and CARROLL, Judge Advocates

le The record of trial in the esse of the soldiers named above has
been exmmined by the Board of Review,. :

2, Aocused were tried upon ths following Charge end Specificatioms
CHARGE: Violation of the 92nd Article of Ware

Bpecifications In that Privete Wilbert Johnson,
) Privete Bennie Young, both of 217th Port
Company, $86th Port Battalion (TC), and
Privete O, D, Bailey, 38620 Quartermaster
Tyusk Company, IC, scting jointly, and in
suance of a sommon intent, did, at or
near Elbeuf, Seine Inferieure, Frence, on .
or about 10 May 1945, foreidly and feloni=- -
ocusly, sgainst her will, have carnal Imowledge
of Jasquelin Piedleu, ‘

~ CONFIDENMAL -
: 13824
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Bach accused plesded not gulilty and, three~fourths of the meubers of ,
the court present at the times the votes were tuken concurring, was
found guilty of the Charge end Specifications No evidance of previous
convictions was introduced sgeinst Johnson. Evidence was introduced

of one previous conviction egaipst Young by summary court for ebsence
without leave for five hours in viclation of Artisle of ¥War 61, and

of ons previous comviction sgainst Bailey by sumary cowrt for speeding
in violstion of Article of War 96, Three~fourths of the members of
the court present at the times the votes were teken conourring, each
accused was sentenced to be dishonorably discherged the service, to
forfeit all pay end sl lowances due or to becoms due, and to be eonfinsed
at hard labor, at such place as the reviewing euthority may direct,

for tho term of his naturel life, The reviswing exathority epproved

the sentences, designsted the United States Penltentisry, Lewisurg, _
Pennsylvanis, as the place of corfinement, ani forwarded the record of
trisl for ection pursuent to Article of war 503,

3.' The prosecution's evidence established the followlng fastss

‘ The prosecutrix, Mademoisells Jacquelin Piedleu, aged 18,
‘her couein, Pisrre Pledleu, aged 17 years six months, and a friegd
Jean Lefsbvre, aged 17, wsre returning home from a dance about 0200
hours 10 May 1945, Three magro scldiers, the amccused, in a truek,
accosted them and by e misrepressntetion that they were going to take
them to the Frensh polios, induced them to get into the trueke They
wore then driven to sn isclated spot where Lefsbvre md Pierre Pledleu
wore forced to dismounte The prosecutrix thought there were four negroces
in the truck but other testimony includirg the elmissions of tha accuszed
Wwas thet there were only three., She was physicelly held on the truek
and when lafebvre attempted to remain with her, hs was knocked dowm
erd kicked. Vhen she refussd to engage in sexual intercourse, one of
ths nsgroes made a gosturs with his hand sorcass his throsts The truck
wes then driven into a field, She was foreibly removeq therefrom,
pushed to the ground, e helmet was put over bher face spd her pexhs
were removede Shs could not get awey bscause they held her by the armse
She was thea mojestsd to four acts of sexual intercourses Three men
had intercourse with bere A "pain® in her tarocat prevented her from
sereaming., The prosecutrix was probebly a virgin prior to this incidert,
Medical exemination disclosed thet her vagina was inflamed snd kaed
hemorrhegie olots in ite : '

1

4. Each accused elected to make sn unsworn statement incorpore
ating by reference their extrajuiielal statements. In his extrajudioisl
stetonsnt, Ballsy sdmitted driving the truck, with the other two ao-

- oused as passengers, picking up ths glrl and her companiovns, snd driving
the truck into the fielde He stated, however, that he remained in the
- truck whils the two accused with him took the girl out into the field.

-2-
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‘He claimed that he thought they were talking to her about taking
her to the French police (R48,49,55;Pros.Exs.A and B).

In his extra-judicial statement, Young admitted his presence at the
scene of the alleged offenses and the fact that they had difficulty in per-
suading the prosecutrix'.. companions to leavs the truck. He claimed that she
was a prostitute and that he paid her fifty francs for having sexuzl inter-
course with her (R51,55;Pros,Ex.C). .

Johnson similarly admitted his presencé and claimed that she was a
prostitute., He gave her 50 francs and two clgarettes for engaging in sexmal
intercourse with her (R53,55;Pros.Ex.D) ' .

5« The record tims discloses substantial evidence that each accused

raped the prosecutrix as alleged. Under our decisions the credibility of
the witnesses and the weight to be given their testimony were for the courtts
determination (CH ETO 895, Daiis et al; CM ETO 11376, longie; CM ETO 12180,
Everett; CM ETO 14564, Anthony and Arnold). Although the prosecutrix was
~unable to ldentify her assailants, this.wes accomplished by the extra-judicial

statements of accused which were properly admitted in evidence (CM ETO 14040,
' lcCreary), lanifestly, the court was not required to believe Bailey's asser-
tion that he remained in the truck, thinking that the two other soldiers were
merely talking to the prosecutrix for one-half hour at 2 am in the morning
in an isolated field, particularly in view of the prosecutrix! testimony that
three men raped her. The record is legally sufficient to support the findings
of guilty and the sentences, VWhile three persons cannot be jJointly guilty of
perpetrating a single joint rape, the joinder here, in view of the evidence
showing concerted action, was not prejudicial (CM ETO 10857, Welch and Dollar;
CM ETO 10871, Stevenson and Stuart; CM ETO 14596, Bradford et al; CM NATO 643
(1943); CM NATO 1121 (1944); III Bull.JAG,p.61,62).

© 6, The charge sheet shows that accused Johnson is 22 years 10 months
of age and was inducted 4 January 1943 at Camp Beauregard, Loulslana; that
accused Young is 23 years ithree months old and was inducted 6 December 1942
at Camp Blanding, Florida; and that accused Bailey is 24 years nine months
of age and was inducted 12 December 1942 at Jefferson Barracks, Missouri.
Each zccused wes inducted to serve for the duration of the war plus six months.
None of accused had prior service.

7. The court was legally constituted and had jurisdiction of the per-
sons and offense. No errors injuriously affecting the substantial rights of
any of accused were committed during the trial. The Board of Review is of
the opiniicn that the record of trial is legally sufficient as to each accused
to support the findings of guilty and the sentence.

, 8. The penalty for rape is death or life imprisonment as the court-
martial may direct (LW 92). Confinement in & penitentiary is authorized

CONTITTHTIAY
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upon conviction of rape by Article of War L2 and sections 278 and 330,

Federal Criminal Code (18 USCA 457, 567) The designation of the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of confinement

is proper (Cir. 229, m, 8 June 1944, sec.II, pars. 1b(4),3b).

%. %M/ Judgs Advocate
W Z O%-q_ z Judge Advocate
K Z:Q 21:. ( : v, Judge Advocate .

-h- 13824
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Branch Office of The Judge Advocate General

with the
Buropean Theater
APO 887
BOARD OF FEVIEW NO, 3 , 3 AUG 1945
CU ETO 13896
UNITED .STATES ; ,5TH INFANTRY DIVISION
Ve ) Trial by GCM, convened at APO LS,
: . ) U, Se Army, 9 June 19L45. Sentence
Privates ROBERT F. NADLER ) as to each accused: Dishonorable
(L2103274) and ROBERT Es ) discharge, total forfeitures and
"BEARD (36695828), both of ) confinement at hard labor for life.
Company K, 179th Infantry ) Eastem Branch, United States
' ; Msciplinary Barracks, Gree.nhaven,
' New York, .

. HOLDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

‘ 1, The record of trial in the case of the soldiers named above
has been examined by the Board of Review. :

2. . Accused were arraigned separately and tried together, each
upon an identical (save for their respective names) Charge and Specifi-
cation as follows: A

; CHARGE: Violation of the 58th Article of War,

Specification: In-that #* # % did, at or near
Althorn, France, on or about 15 Jamuary 19L5,
desert the service of the United States and
did remain absent in desertion until he re-
turned to military control on or sbout 25
May 1945, ;

Each pleaded not guilty to and, two—thirds of the members of the court
present at the time the vote was tasken concurring, was found guilty of -
the Charge and Specification preferred against hlm. As to Nadler, evi-
dence was introduced of one previous conviction by summary court for .
absence without leav# for one day in violation of drticle of ‘Far 6le4.
As to Beard, no evidence of previous convictions was introduced. Three-
G
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fourths of the members present at the time the vote was taken concurring,
each was sentenced to be dishonorably discharged the service, to forfeit *
all pay and allowances due or to become due, and to be confined at hard
labor, at such place as the reviewing authority may direct, for the termm
of his natural 1life. As to each, the reviewing authority approved the
sentence, designated the Eastern Branch, United Stetes Disciplinary.
Barracks, Greenhaven, New York, as the plece of confmement, and forwarded
the record of trial for aciion pursuant to Article of Var 502. .

3¢ Evidence for prosecut:.on:

South of Althorn, France, on or about 15 January 1945 when
accused's company was poised to attack, the enemy countered with an
artillery and mortar barrage. When the barrage lifted accused had dis=
sppeared (R5~8), Duly authenticated extractsof properly signed company.
morning reports for 17 January and 26 Mey 1945, introduced without
objection, respectively show accused from duty to absent without leave
as of 15 Jamuary 1945 and from absent without leave to confinement as of
25 May 19L5 (R53 Pros.Ex.A,B).

Each accused made a voluntary statement to the investigating
officer (R9-10), According to the investigating officer,

[Fadler/ "said that the company had made a
long march and during that time he fell
behind and lost his glasses., He reported
to the medics and was told it would be
about 10 days before he could get new ones,
He reported back to the company and the
cold weather made his eyes water, This
barrage came in and it was too much for him
and he tock off. He said he knew he did
v(rroz;g and should have stayed up there®

R9 ®

In his written statement, Beard stated:

"On the 15th day of Jan; 1945, I was a member
of Co K, 179th Inf, when it moved into posi-
tion in preparstion for meking an attack
through I Co, Before K Co, jumped off the
enemy threw in a terrific mortar and artillery
barrage. I don't know why tut I lost my head
and took off, I guess I was scared. Prior

to this time I had been to the medics for
trouble with my head and stomach. The medical
officer did not help me but sent me back saying
I was alrighte I still have headaches which
last four or five days" (Pros.Ex.C),

CONFICENTIAL -
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Lhe No evidernce was presented for the dafense, After his rights-
as a witness were expladned to him, each accused elected to remain silent,

_ Se Substantial evidence supports the findings, Each accused
admitted initial absence without leave to awoid hazardous duty (CM ETO
3062, Osther). Moreover, the sbsence in each instance was sufficiently

Eﬁlg%e%ggd wmlaised to support an infermce of intent not to retum,

'6s The charge sheets shot that Nadler is 25 years of age and -
was inducted, without prior service, 31 December 1943 at Newark, New
Jersey; and that Beard is 28 years of age and was inducted, without
prior service, 30 September 1943 at Chicago, Illinois.

7« The court was legally constituted and had jurisdiction of the
persnns and offenses, No errors injuriously affecting the substantial
rights of the accused were committed during the trial, The Board of
Review is of the opinion that the record of +trial is legally sufﬁcient
to support the findings of guilty and the sentences,

8+ The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58), The designation

of the Fastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, is authorized (&W 24, Cir.210, WD, 1L Sept. 1943, sec.VI as

amended) o
- . ‘ .
Jadge Advocate

Z’I.al et O vadg'e Advocate

7 9
B iidviy ;
D, ¥ #dd/ley ) Judge Advocate

" CONTIDENTIAL
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Branch Office of The Judgs Advooste General

with the
Europesn Theater
AFO 887
BOARD OF REVIEW NO. 2 rg SEP 1943
CM ETO 13897
UNITED STATES % 84th INFANTR.Y;JIVISION
Ve Trial by GCY, convened at Bad

Private EARNEST L, CUFFEE Sentence: Dishonorable discharge,
(336339210), 3455th Quarter= total forfeitures, confinement
naster Truck Company ) et hard labor for life. United
: Statess Ponitentiary, Lerwisburg, .
Pernzylvaniae -

i Prymont, Germany, 4 June, 1945,

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HEFPBURN and MILIER, Judge Advocates

' le The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Acoused was trisd upon the following Charge and Specifications
CHARGEs Violation of the 92nd Article of War,

Specifications In that Private Barnesgt L. Cuffes, ’
3455th Quartermaster Truck Company, 4id, at
or near Buckeburg, Germany, on or ebout.28
April 1945, forcibly and feloniously, against
her will, have carnal knowledge of Annemarie
Moler. .

He pleaded not guilty, and, two-thirds of the members present at the

- %time the vote was taken concurring, was found guilty of the Charge

any Specification, Evidence was introduced of one previocus conviction
by summary court for absence without leave for nine days In violation
of Article of War 61, Three~fourths of the msmbers present at the time
“the vote was taken ooncurring, he wes sentenced to be dishonorably dis-
charRed the service, to forfeit all pay and allowances due or to becoms
due, and to be confined at hard labor for the term of his natural life.

TONTILENTIAL . smug
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The reviewing authority approved the sentence, designated the United States
- Penitentiary, Lewisburg, Pennsylvanie, as the place of confinement, end for-
warded the record of tria.l for action under Article of War 56%.

3. Bvidencs for the Prosecutiont The acocused, a negro soldier,
entered the home of a German civilian in Poggenhagen, Germany, between
10 and 11 o'clock on the evening of 28 April 1945, after requesting e
place to sleep for the nighte A bed was prepared for him by the civilian's
daughter and the accused indicated by motions that he wanted her to sleep
with him, She ran out of the house, The accussed picked up his rifle and
went to the next door house and knocked (R7-13). He was admitted by the
mother of Amemarie Meisr who lived there with her mother and brothere.
The family went to a bedroom upstairs with the accused to prepare it for
him to sleepe. When they were ready to return downstairs, the accused
blocked the path of 17-year=-0ld Annsnarie end with his pointed rifle
indicated that the others should go dowstairs (R18,25-27). They departeds
The accused closed the door and went over to Annemarie, who had sabt upon |
the bed and etarted to ory. . He pointed his rifle at her with one hand and
with the other laid her down on her back on the beds He then placed the
rifle on the bed alongszide, got on top of Amemarie and had sexual inter-
course with her thres different times during the following 45 minutes. She
started to resist several times but when the did he struck her seversely in
the face with his hand three times (R28=30)s She had never had intercourse
before and it gave her considerable pain (R28,31)s The doctor who examined
ker the following day corroborated the faot that her hymen had been recently
ruptured (R22-24), She left the room after the third time and went %o a
neighbor's houze (r21),

4, The accused, after his righte as a witness were fully explained
to him, elected to remain silent and no evidence was introduced in his -
behalf,

e Rape is the unlawful carnal knowledge of a woman by force and
without her oonsent (MCM, 1928, par.148b, p.165). The uncontradicted
evidence clearly shows that the accused did at the time and place alleged
in the Specification ergsgs in sexual intercourss with Apnerarie Meier and
that he ussd sufficient force to effect a pemetration of her genitals. The
only question for discussion concerns the elemont of consent,

Regardless of how reluctant consent is given, conkent negatives
rarée If o woman fmils to take such measures to frustrate the exscutioh of
a man's design as she is able to, and are oalled for by the circumstances,
the inference may be drawn that she did in fact consent. If a womants fail-
ure to resist is induced by fear of death or great bodily harm,it is not
necegsary to prove resistance, Thus, in the case under discussion, the
court ococuld properly ani legally infer that Annemarie did not more strongly
resist the accused's advances and his act of penectration by reason of fhe
fear that he engendered in her when he pointed his rifle at her and laid it
down alongside of him on the bed. All of the elements of crime being

S 300
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sustained by competent substantial evidence, the findings of guil’cy will
not be disturbea (CM ETO 10742, Byrd).
- o _ ’
‘6se The charge sheet shows the accused to be 22 years aend one month
of agee He was inducted into the service on 28 May 1943,

. 7« The court was legally constituted and had juridjiction of the
.person and ‘offense. No errors injuriously affecting the substantial rights
of acoused were committed during the trial. The Board of Review is of the
opinion that the record of trial.is legally sufficient to support the fing-
- ings of guilty and the sentence, .

8. The penalty for rape is death or life imprisomment as the court-
martial may direct (AW 92), Confinement in a penitentiary is anthorized
upon convistion of rape by Article of War 42 and sections 278 and 330,
Federal Criminal Code (18 USCA 457, 567)., The designation of the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of confmement
is proper (Cir.229,WD,8 June 1944, sec.1I,par.b(4),3b).

( TOMPORARY TUTY) Judge Advocats

‘Judge Advocate -

'P nulg/ & WAU Judge }dvoouto
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| Branch Office of The Judge Advocate General e
with the
European Theater

BOARD OF REVIEW NO. 2
CM ETO 13898

UNITED STATES
v.. :

Private HERMAN L. JAY
(34420662), Battery C,
430th Anti-Aircraft
Artillery Automatic
Weapons Battalion (Mobile)

887 .

14 sEp 1945

84TH INFANTRY DIVISION

Trial by GCM, convened at Bad
Pyrmont, Germany, 5 June 1945
Sentences Dishonorable discharge,
total forfeitures, and confinement
at hard labor for life., United
States Penitentiary, Lewisburg,
Pennsylvania,

HOLDING by BOARD OF REVIEW NO. 2

VAN BENSCHOTEN, HEPBURN and MILIER, Judge Advocates

—

l. The record of trial in the case of the soldier named-above
has been examined by the Board of Review,

2, Accused was tried upon the following Charge and Specification-

CHARGE I: Violation of the 92nd Article of War,

Specification: In that Privdte Herman L. Jay,
Battery C, 430th Antiairecraft Artillery
Automatic VWeapons Battalion, lobile, did,
at Afferde, Stadt Kreis of Hameln, Province
of Hannover, Germany, on or about 24 April,

1945, forcibly and feloniously, sgainst her
will, have carnal knowledge of Anneliese Sievers.

CHARGE II: Violation of the 64th Article of War, v

-Specification 1:
Specification 2:

Nolle Prosequi
Nolle Prosequi
Nolle Prosequi

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was found guilty

of the Charge and Specification.

toNemnTing 1584G8

Evidence was introduced o:‘one


http:CHARGE.II

MWD DTy a
PHE

.(1hh)' o , ‘

‘previous conviction by special court-martial for being drunk and dis-
orderly in uniform, in violation of Article of War 96. Three-fourths
of the members of the court present at the time the vote was taken
concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due orx to become due, and
to be confined at hard labor at such place as the reviewing authority
may direct, for the term of his natural life. ' The reviewing authority
approved the sentence, designated the United Statga Pernitentiary,
Lewisburg, Pennsylvania, as the place of confinefient and forwarded

the record of trial for action under Article of War 503.

3. Evidence for the Prosecution:

During the afternoon of 24 April 1945 the accused, driving
a motor vehicle with a Polish soldier as a passenger, stopped in .
front of the home of Anneliese Sievers, a 17 year old German girl,
" in Afferde, near Hameln, Germany, She and her mother were in the
garden. The soldiers asked for water, The mother procured a glass of
water and handed it to them, and then walked away. The Pole asked
forsanother glass of water. Anneliese fetched it. The accused took
it and threw the glass against the house and then struck her several
times over the head,. took out a pistol and directed her in the house
(R6~7). The mother witnessed the episode and went for help (R21).
Inside the house they met an old woman whom the accused struck on the
head twice with the flat side of the pistol in his hand and told the
Pole to lock her up (R8). The Pole locked her in the pantry from which
she subsequently escaped (R17). With pistol in hand the accused
directed Anneliese up the stalrs where another cld woman was living.
The latter unlocked her door and accused ordered her downstairs and
then locked the door with Anneliese inside. He then took down her pants
and threw her on the bed, removed his belt and helmet, put the pistol
. inside of his jacket or shirt (Rl4)} and had sexual intercourse with her,
She did not resist in any way because she was afraid that he might
shoot her. She was previously a virgin (R9). She understood that the
word "rape" meant sexual intercourse by force against the will of
somebody else. The accused "raped" her (B8, lO) She submitted only-
because of fear. She did not cooperate but remained "perfectly quiet
and passive", She "had never done that sort of thing and I didn't
know what to do¥. She could not recall whether she kissed him or not
(R14,42). After a while he got up and with pistol again in hand
ordered her to remove ali her clothing, which she did because of her
fear (R8-9,14). The accused did not remove his clothing., He only
opened "both pairs of pants® (R9). Two officers responding to a call
for assistance knocked on the door which accused opened., They appre=
hended him (R9). The bed was "messed up" and had blood stains. The
girl was "upset"—-she had been crying, Accused was drunk (R29).
examination made by a physician about one hour after the above descrlbed
occurrence disclosed that Anneliese's hymen was torn, "acute trauma to
- fourchette in form of two mucosal tears presenting fresh blood" and
"a few spermatoza" present (R30-31). :
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4s The accused, after hls rights as a witness were explained
to him; elected to testify in his own behalf. He related that he -~
and the Polish soldier stopped at the Sievers! house for some water,
He followed Anneliese into the house for the water. She asked him
for some chocolate which he gave her. He asked her to go to bed
with him, She was at first afraid of her mother but after being
assured that her mother had gone led him upstairs into a bed room,
removed all of her clothes and got into the bed., He removed his
belt which carried a holster in which was hls pistol. There was
no lock on the door so he removed the pistol from the holster and
put it in the pocket of his field jacket in case of any interruption.
He then got in the bed and had sexual intercourse with the girl who
said it was nice and hugged and kissed him (R32-33). He just got
through when two American officers came in, ' He backed into a corner
and drew his pistol--he claimed,to put in his field jacket pocket,
He was immediately knocked out by two blows on the head., He was
drunk at the time (R37).

5. The accused has been found guilty of committing rape upon
Anneliese Sievers. Rape is defined as the unlawful carnal knowledge
of a woman by force and without her consent. The force involved in
the act of penetration is alone sufficient where there is in fact
no consent (MCM, 1928, par,148b,p.165).

The evidence of the prosecution clearly establishes that

the accused had "carnal knowledge" of the female named in the
specification at the time and place alleged therein without her
consent and by force. It was not necessary to show resistance on
her part under the circumstances. In lieu thereof it was clearly shown
‘that by a display of brutality and the threat of using adeadly weapon
the accused engendered in his victim such fear of death or great
bodily harm as to rob her of her power to resist. She elected to be
raped rather than be shot and the accused who forced that election
upon her cannot complain. The prosecution's evidence therefore
legally sustains the findings of guilt, The accused denied that he
used force to obtain sexual intercourse with the girl. He claimed
that she voluntarily submitted and cooperated with him., His defense

raised a factual question which was within the exclusive province of
the court to determine. It has determined it against the accused and
its decision will not be disturbed by the Board upon review (CM ETO
4194, Scott; CM ETO 10742, gxgg)

- 6 The charge sheet shows the accused to be 23 years and 11
months of age. He was inducted without prior service, at Camp Shelby,
Mississippi, 27 August 1942, . :

7. The court was legally constituted and had jurisdiction

. of the person and offense. No errors injuriously affecting the
substantial rights_of accused were committed during the trial.

'The Board of Review.is of the opinion that the record-of trial is
legally sufficient to-support the findings of guilty and the sentence.
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8. The penalty for rape is death or life imprisonment
as the court-martial may direct (AW 92). Confinement in a
penitentiary is authorlized upon conviction of rape by Article -
of War 42 and sections 278 and 330, Federal Criminal Code :
(18 USCA 457, 567). The designation of the United States
Penitentiary, lewisburg, Pennsylvania, as the place of confine-
ment is proper (AW 42; CIR.229, WD, 8 June 1944, sec.II, parse
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Branch Office of, The Judge Advocate General
with the
European Theater of Operations
JAPO 887

BOARD OF REVIEW NO. 2 12-' JUL 1945

CM ETO 13956

UNITED STATES 4TH INFANTRY DIVISION
Trial by GCM, convened at Bamberg,
Germany, 14 June 1945. Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard
labor for life. Eastern Branch,
United States Disciplinary Barracks,

~ Greenhaven, New York.

Ve

Private ENRICO H. DEPERO
(13178052), attached unas-
signed, 352nd Reinforcement
Company, 72nd Reinforcement
Battalion

HOIDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial of the soldier named above has been
examined by the Board of Review,

2. Accused was tried upon the following Charge and Specifica-
tion:

CHARGE: Violation of the 58th Article of War.

Spceification: In that Private Enrico H. Depero,
attached-unassigned, 352d Reinforcement Com-
pany, 72d Reinforcement Battalion, did, at
or near Amigny Rouy, France, on or about
1,4 September 194/ desert the service of the
United States, and remain absent in desertion
until he wgs apprehended at or near Paris,
France on or about 28 April 1945.

He pleaded not guilty to the Specification, but guilty of absence
without leave, and to the.Charge, not guilty of a violation of
Article of War 58 but guilty of a violation of Article of War 61,
Two-thirds’ of the menberd of the court present when the vote was
taken concurring, he was found guilty of the Specification except

AnLenT et Y el
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the words "Amigny Rouy", "apprehended", "Paris", and "28 April",
substit uting therefor the words respectively "Melun", "did sur-
render himself", "ZItamps" and. "17 April", of the excepted words
not guilty of the substituted words gullty and guilty of the
Charge. No evidence was introcduced of previous convictions.
Three-fourths of the members of the court'present when the vote
was taken concurring, he was sertenced to be dishonorably dis-
charged the service, to forfeit all pay and allowances due or to
become due and to be confined at hard labor at such place as the
reviewing authority may direct for the term of his natural life.
The reviewing authority approved the sentence, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement aend forwarded the record of
trial pursuant to Article of iar 50%.

3. As part of the prosecution's evidence a stipulation was
entered into by the prosecution, accused and defense, expressly
agreed to by accused in court, that if Captain David L. Dickinson,
352nd Reinfarcement Company, 72nd Reinforcement Battalion, were pre-
sent he would testify that he is the commanding officer of above
named company and custodian of its morning reports and that kxhibit
A is a true extract copy of that part of the morning report of the
company for the dates indicated relating to accused. It shows ac-
cused as "fr. Dy. to AV OL 0600 14 Sept.ih"; "24 December 1944", ac~
cused dropped from the Army rolls (R4). The accused was identified
as the soldier accused, and it was stipulated in open court that his
organization was located near llelun, France, on or about 14 September
4944, and that he surrendered himself to mlllta.ry authority at Etamps,
France, on or about 17 April l91+5 (R5).

4. On being advised of his rights as a witne ss, accused elected
to remain silent.

5. "Desertion is absence without leave accompanied
by the intention not to return" (MCM, 1928, par.
130a, p.li2).

Both elements are essent ial to the offense. Absence without leave
is usuvally proved, prima facie, by entries on the morning report.
Here accused has admitted such absence for the period charged by .
his plea of guilty to such abserice, denying only the intent not to
retum. Intent to remain permanently absent may be properly inferred
by the court if the comdition of absence without leave is much pro-
longed and there is no satisfactory explanation of it or that while
absent he was in the neighborhood of military posts and did not sur-
render to the military authorities. The longer the absence, the
stronger, in general, is the presumption of the intent to remain
permanently absent and unless admitted by accused, such intent is

~ only proveable by presumptions and inferences arising from the cir-

- cumstances shown to have existed. Accused was absent approximately
seven and a half months, the absence was unauthorized and unexplained
and terminated at approximately the same time as active hostilities.

, | 713556
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The court ecould talm judicial notice that it occurred in a country
where war was being actively waged and which was dotted with military
sstablishments where accused could have swrrendered had he s de-
sired.. Under ths circumstances, his prolonged and unexplained ab-
sence raises a strong presumption that when he left or at some time
during his abzences he entertained the intent not to return to his
place of duty and the court was well justified in so finding (cn ET0
1629, O'Donncllg CM ETO 11173, Jenkins).

6. The dmrge sheet ehows accused to be 19 years, six
months of age. Without prior service he enlisted on 16 Februa.ry
.19h3 at Philadslphia, Pcnmylvania..

7. The court was legally constituted and had Jurisdiction
of the person and offense. No errors injuriously affecting the sub-
stantial rights of the accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legall,y
sufficient to support the findings of guilty and the sentence.

8. The penalty for desertion in tims of war is death or such
other punishment as a cowrt-martial may direct (AW 58), Designation
of the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinemnt -is authorized (AW 423 Cir.210,
WD, 14 Sept.19k3, sec.VI, as amended).

‘\ ) . v
- Judge Advocate

Judge Advocate
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Branch Office of The Judge Advocate General

with the
BEuropean Theater of Operations
APO 887 ,
BOARD OF REVIEW KO, 3 14 JUL 1945
CM ETO 13961 |
UNITED STATES ) ATH INPANTRY DIVISION
Yo JTrial by GCM, convened at Hagenau,
France, 26 March 1945, Sentence:
Private PETER J. DeCARLO Dishonorable discharge, total
(32991119), Company B, forfeitures, and confinement at
22nd Infantry hard labor for life, Eastern Branch,
United States Disciplinary Barracks,
Greenhaven, New York,
HOLDING by BOARD OF REVIEW NO, 3 g oo

SLEEPER, SHERMAN and DEWEY, Judge Advocates .

l, The record of trial in the case of the aoldier named a.bove hss
been examined by the Board of Review,

24 Accused was tried upon the following Cha.rge and Specification:
CHARGE: Violation of the 58th Article of War,

Specifications In that Private Peter J. DeCarlo, Company
"B*, 22nd Infantry, did, in the vicinity of North
East Paris, France, on or about 1400, 28 August 1944
desert the service of the United States by absenting
himself without proper leave from his organization with
intent to avoid hazardous duty, to wits offensive.action
against the enemy, and did remain absent in desertion
until apprehended at Gare du Nord, Paris, France om or
about 1500 26 Jamuary 1945,

He pleaded not guilty and, three-fourths of the members of the court pre-
sent at the time the vote was taken concurring, was found gullty of the
Specification, except for the words "North East®, and of the Charge. No
evidence of previous convictions was introduced, All of the menbers of

s Vo oAy " i I
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1}
the court present at the time the vote was .taken concurring, he was
sentenced to be dishonorably discharged the service, to forfeit all
pay and allowances due or to become due, and to be confined at hard
labor, at such place es the reviewing suthori ty may direct, for the
term of his natural life. The reviewing authority approved the
sentence, designated Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement and forwarded the
record of trial for action pursuant to Article of War 50%.

3+ The evidence for the prosecution shows, by morning report
entries dated respectively 12 Cctober 1944 and 14 February 1945, that
accused was absent without leave from 28 August 1944 to 26 January
1945 (R7; Pros.Ex.A). '

Sergeant Ernest Jackson, Company B, 22nd Infantry, the only
witness, testified that he and accused were hLoth riflemen and that they
were members of the sams squad for sbout 15 days prior to 28 August
1944. The last time he saw accused was about the 14th day of August
(R4-5), at & time when the company was "out more or less in the country",
Between the middle of August and 17 November, when Jackson left the
company, accused did not return to his squad (R5), When Jackson first
noticed accused!s absence, they were ®"more or less in a rest area",
and Jackson had no information as to where they were going or what the
next action would be (R6). Toward the end of August 1944, accused's
crganization spent about three days in the city of Peris, but accused
was not present in his squad or in his company when they entered Paris
(R5)e After leaving Paris, the company followed the enemy "on towards
Germany % % % until we hit the Siegfried line * * * gbout the 12th day
of Septenmber®™, when they proceeded to attack the line itself, and
thereafter, in November, encountered eneny machine gun nests in the
Hurtgen Forest (R5-6)a : _

. 4e No evidence was presented by the defense, and accused after
his rights were explained to him, elected to remain silent (R7S.

5¢ The Specification alleges that accused deserted the service
"by absenting himsell without proper leave from his organization with
intent to avold hazardous duty, to wits: offensive action against the
enaay e . , :

1Tn order to justify an inference that the

. absence was designed to avoid hagardous duty,
there mst be substantial evidence that such
duty was known to be impending and that accused
.was aware of it (CM ETO 455, Nigg; CM ETO 1921,
King; CM ETO 5958, Perry ard Zllen). Moreover,

-2 -
CONFIDENTIAL



’

BORFIDENTIAL:
o (as3)

" the intent to avoid bhasardons duty must concur
An tims with the quitting of accused's organiza-
tion or place of duty (CH KTO 5953, Perry and
Mlza' (Cu ETO 8700, m)

In ths imatut sase, the proaec’utim adducad teatimn;r to shov that
egoused left his comparny when 1t was in a rest area eomswhere in the
couniry, that thereafter it epent, thres deys ia Paris and that at
least cne member ef his squad, who was also the cnly witness in the
case, had no informaticam or knowledge as to whete they were going o
what ‘their mext actiom mould be, There 1s no evidence whatsoever :
tending to show that accused had any notlics ¢r knowledge of ismpanding
bagardous duty g4 the tims he abaented himself without leave, It ls
true the morning report shows his absence o have been Initiated om
28 August imstesd of ¥shout the 14th" of the same month, but the cone
clusive effect &f the prosecutiont!s testimcny as a whole is to indi-
cate iritisl sbsence um or about the earlier date, Testimony that
thereafter accused’s organization proceeded to Paris, thence "following"
the eneyy to the Slegfried Line and later engaged them in the Hurtgen
Foreat while accused remained absent without leavs, is no proof of
knowledge or notice to him gt the time of his dsparture, of hazardous
duty impending, or that his going absent without leave was with intemt
to avold it, Had desertion been charged.in genersl terms, the dura-
tlcn of ths umauthorizad absence and its termination by apprehension
would have been circumstances highly relevant to en issue, which was

.eliminated by ths larnguage of the specificetion in this case, vis.,

intent not to returnm., The record of trial is legally sufficient to
support only so much of the canviction as involves a.bsence without
leave.

6e Tha cherge sheet shows that accused is 20 years four months

~of sge and that he was inducted at New York City 16 August 19434

7¢ The comrt was legally constituted and had jurisdiction of the
person and the offense., For the reasons stated, the Board of Review is
of the opinicn that the record of trial is legally sufficient to support
only so much of the findings of guilty ss involves findings that accused’
did, at the time and place alleged, ebsent himself without leave from .
hie organization end did remain absent without leave until apprehended
st tho time and place alleged, in viglation of Article of War 61, and
legally sufficient to support the sertences

8, The designation of Eastern Branch, United States Diaciplinary

acks, Greenhaven, New York, as the place of confincment 1s proper
AW 42; 84r,210, WD, 1/ Sept. 1943, sec. VI as amended) . )
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Branch Office of The Judge Advocate General
‘ with the
European Theater .
APC 887

BOARD CF REVIEW NO, 3
CM ETO 14032

UNITED
Ve

Privates ROY E. ANDREWS

(17111629) and CHARLIE M,

HATHCOCK (34446789), both
of 271st Ordnance kedlum
Maintenance Company

'STATES:

st Nass? Nnst? Canss? Qg Cosat? Vgl Nt Vot Nt S

5 SEP 1945

7OTH-INFANTRY DIVISIOK

Trilal bty GCH, convened at
Mudershausen, Germany, 5,7,9,11
June 1945. Sentence as to
each accused: Dishonorsble

. dlscharge, total forfeltures

and confinement at hard lsbor
for life.- United States
Fenitentiary, Lewisburg,
Pennaylvania. :

HOLDING by BOARD CF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

A 1., The record of trisl in the case of the soldlers
named above has been examined by the Board of Review.,

2, Accused were tried upon the following charges and

specifications:

CIARGE:
Specification:

ANDREWS

Violetion of the 92nd Article of War.
In that Private Roy E. Andrews,

271 Ordnance kedlum kailntenance Company,
did, at Mudershausen, Germany, on or about
30 March 1945 forecibly and felonlously,
against her will, have carnal knowledge of

Paula EKrenz.

ADDITIONAL CHARGE:

of War.

Specification: In
Germany, on or

Violation of the 93rd Article

that # & # did, st Mudershausen,
ebout 30 March 1945, commit

the crime of sodomy by felonlously and asgainst
the order of nature having carnsl connection
per o3 with Paula Kranz by placling his penis

in her mouth.

liESTflibe’ |
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CHARGE: Violation of the 92nd Article of War.

Specification: In that Private Charlie M.
Hathcock, 271 Ordnance MNedlum Falntenance
Company, did, at Mudershausen, Germany
on or about 30 March 1945 forclbly and
feloniously againat her will, have carnal
kmowledge of Paula Kranz,

ADDITIONAL, CHARGE: Violstion of the 93rd Article
' of War,

Speclfication: In that # % % 313 at Mudershausen,

Germany, on or agbout 30 lMarch 1945, commit

the crime of sodonmy by feloniously and agalnst

the order of nature having carnal connectlon

per o3 with Paula Kranz by placing his penls

in her mouth .
Each accused pleaded not guilty and, three-fourths of the
members of the court present at the time the votes were -
teken concurring, was found gullty of the charges and
specifications againat him. No evidence of previous
convictions was introduced., Three-fourths of the members
of the court present at the time the votes were taken con-
curring, each accused was sentenced to be dishonorably
discharged the service, to forfelt all pay and allowances
due or to become due, and to be confined et hard laebor,
at such place as the revlewing suthority may direct, for
the term of his natural 1life, The reviewing authority
approved the sentence as to each accused, designated the
United States Penitentiary, Lewisburg, Pennsylvania, as
the place of confinement, and withheld the order directing
execution of the sentence pursuant to Article of War 50%.

3. The svidence for the prosecution';hows that at
about 22C0 hours on 230 HMarch 1945, Karl Frledrich, his
wife end two chlldren, his mother, and his sister, prose-
cutrix Faula Kranz, aged 34, and her two children, had sll
retired to bed In thelr residence in mudershauaen, Germeany,
when Karl heard "banging on the door" and went down and
~opened 1t. Both of the accused and another Amerlcan
soldier "came upon® Karl with their rifles and asked if
~German soldlers were in the house. They went through and
searched all the rooms of the house, keeping a rifle in
Karl's back. Then they asked for wine, and when Karl
sald he had none, Andrews "drove" him into the cellar s
where Karl gave him two bottles. All three soldiers then -
went into the kitchen, "atood thelr rifles in the corner®,
and "sat down at the table in a friendly fashion and drank
the wine" and talked with Karl, his wife, and Pgula and her

- 3]
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children for about two hours (R8-10,15-19,36,93,97-102),

Shortly before midnight, the third soldler became
drunk and urinated in the hallway, whereupon one accused
took him outside and returned without him and 1eid his
weapon on & table. Accused Andrews then "drove" Karl .
into the cellar with his rifle for another bottle of wine,
after which Karl's mother was called into the kitchen to
protect the children. Accused both "began to appear 3o
willd and we thought something was golng to happen., # * %
The large soldier (Andrews) looked wilder everytime the
women screamed" (R10-12, 103-104)., After gbout 15 minutes,
according to Karl, Andrews :

"sald to my aister 'come! and she 3id not, and
agaln he sald 'come! and then grabbed her by
the arm and pulled her away from the‘'table,

-The children hung around the neck of thelr
mother and sald 'this is my mother'. The
large soldler sald 'no' and took his rifle
and slapped the children" (R12).

Andrews then, shortly after midnight, took Paula into
Karl's bedroom. Soon thereafter she began screeming and -
continued "every second or so" until 0600 hours the next
morning (R12-13)., The rest of the femily had to go up-
stairs (R20). : .

Paula testified that accused Andrews "drove" her
from the kitchen "with the rifle to the sleeping room
across the hall'., He stood in front of her with his’
rifle and made her undress herself completely, striking
"her at one time with the rifle. She begged him to stop
because she was menstruating and because he had shown her
pictures of his wife and children., He then brought
Hathcock into the room, talked to him and left the room.
Hathcock placed his carbine on & nearby chair., He then
ceme to the bed where she wes lying and forced her to
put a rubber on his penis, which he then inserted in her
vagina. "Because he was so stormy he kept comlng out of
the vagina", causing her great pain. Then he inserted
his penis in her mouth, and afterwards put it 1in her .
vagina again. She cried out and "was swooning and incapable
of doing anything more to defend myself" (R26-29,105-110).

: After Hathcock got up, Andrews came into the room
and they talked and smoked cigarettes., FPaula falnted and
became unconscious, but Andrews shook her and undressed
himself, put a rubber on his penis and inserted 1t 1into
her vagina. He held his hand over her mouth when she - - '
tried to cry out and acted as though he was golng to"stal4032
her with a knife., Then he inserted his penls into-her .

rectum, causing her great pain, so that she could not sit
- o
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for several days thereafter (R29,112-113,117-119). She
testified'

"I was completely exhausted and this pained .
me very much and I cried., Then he squeszed
me by the throat so that I couldn't scream
any more. # # % When I didn't do as he
wanted me to he had hls knife so that I was
completely quiet again and then he laild it
on the tgble, ‘I wad Incapable of doing any-
thing" (R30). .

When he threatened to cut her finger off with his knife,

she removed her ring and gave it to him. He kept saylng,
"You are no longer a wife but a woman". When his penis
became soft and he could not insert it 1n her vagina he
forced her to take it into her mouth for "two or three
minutes" by forcing her head down to it. He had no

rubber on and did nct have en emission ln her mouth, She
had never seen or hsard of such an act before (R30,114-117).

After Andrews had dressed hlmself, at about 0430
hours, Hathcock came in again, and after letting her lmow
he had no more rubbers, he attempted without success to

~ insert his penls in her rectum. Then he pulled her up
to a sitting position and put his penis into her mouth
and kept pulling her head back and forth. She elmoat
vomlted several times. Then he attempted to put 1t -
into her rectum agein. She "kept begging him to have
sympathx and leave the house™, Andrews came back in the
room and returned the ring. Accused went together into
the kitchen snd talked for some time and then left the
house, at about 0600 hours (R30-31,120-122).

Farl testifled that shortly after 0600 hours he
saw accuszad leaving the house. - Nobody except possibly
the children had been asleep. He went downstalrs and
found Paula lying in bed naked and "practically uncon=-
scious", crying loudly. He called his wife and mother
and they rubbed Paula with water and vinegar to revive
her, thinking she was going to dle (R13-14,21). :

During her testimony at the trial,. Paula cried
shook and showed extreme nervousness (R36, 44 45,97,99,
103,104,106,108)., The trial was 1ntarruptqd two timea
because of her conditions (R36,46). She testified that
she di1d not care about the punisbment of accused and
only wanted protection (R28,45). -

It was gtlpulated . that Captaln John %+ Bohan, -
Medical Detachment;  10thDrdnance Battalion, if present,
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would testify that at the time he examlined prosecutrix,
at about 1500 hoursa on 2 April she was menstruating and
was extrémely nervous and crylng, and complained of
pain about her llps and mouth and the back of her neck,
although there was no outward sign of injury in such .
areas, Three contused areas sbout 1% inches in
dlameter were observed on the right leg and one on the
right thigh, There was no evidence of recent tears,
end the witness could not confirm or deny that she had -
intercourse on 31 March (R36-37).

.4, For the defense, Dr. Alarich Hagena, & German .
doctor, testifled that he examined Paula Kranz about 30
March and found no injury to her vagina. There were
scratchea around her eyes and face but no notlceable
bruises or laceratlions on the legs or thighs, She was
afflicted with nervous exhaustion (R42-43%. o

i .Stipulated testimony of Private Danlel J. Kelly
showed that he went with both accused to.-the German home
"in search: of two members of theilr company who had

broken a reatriction, and that they were invited to look
-through the house. Andrews asked for wine, which was
given them, and they sat down and drank and talked with
the German famlly untll sbout 2300 hours, when all three
left the house together., Kelly had to go on guard and
left both accused going toward thelr quarters (R46-49).

Stipulations were made as to the .testimony of
varlous members of accuseds' dompany. One guard saw
both accused at about 0530 hours on 31 March, at.which
time they appesred normal except that they had no shirts
on and seemed to have been drinking (R50-52). Two other
men saw Hathcock in hls billet at about 0600 hours on
31 March, before revellle, at which time he appeared as
though he had been asleep (R58,59), A section chief =
saw both accused in bed at about 0600 hours in their billet
(R60-61). Another guard woke both accused at about 0700
hours on 31 March for breakfast (RS4). Two non-commissioned
offlcers stated that Hathcock was a good worker and one '
of the "finest" and best men in the organization (R57-58,
59-60),  Both the firast sergeant and a section chief -
stated that both accused were very efficlent workers, with
excellent records, and that nelther had ever had compan
punishment or extra duty while with the company (R60-62).

Each accused, after hls rights were explained -
to him, elected to testify (R63,81). Andrewa tesatified
that he is 31 years old, married and has three children, .
and llves in Towa., He enlisted 20 August 1942 in the '
army and was promoted to staff sergeant in January 1044 9
(R63-64). Hathcock testified that he 1s 24 years old ‘403-«

and unmarried. He was with the "C.C.C." for 27 months'

prior to joining the army on 12 October 1942, whers he
. ) w -5- . A4
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sttained the rank of Techniclan Fourth Grade (R81-82),
Both asccused testified, corroborating each other generally,
that after entering the town during the late afternoon of
30 larch they joined most of the company in a drinking
party held in thelr billet. At about 2130 hours they went
with Private Kelly through two Cermen homes ln search of
two other soldlers of thelr company. In the second house,
Andrews asked for wlne or cognac, which was freely given
them, and they sat down together and drank and talked wlth
the residents of the house, by using two English-Germsan
phrase books, They left about 2330 or 2400 hours and went
back to their quartersa, deliberately avoiding the guards,
Nelther had intercourse with Psula Kranz, and both were

in their billlet at all times between 2330 and 0600 hours .
(R64-81,82-92),

5., The testimony of prosecutrix, whlch ils in part
gtrongly corroborated by that of her brother and by com-
petent msedlical testimony, cleardy shows that each accused
had carnal knowledge of her end committed the crime of
sodomy per os wlth her at the time and place slleged in
the specifications, Her testimony is sufficlent to
show that the carnal knowledge was accomplished by each
accused wlthout her consent end elther by actual force

.and violence or by putting her in fear of death or
serious bodily injury (CM ETO 3933, Ferguson et al;

CM ETO 3740, Sanders et al; CM’ ETO 12472, Syacsure;

Cii ETO 13476 Givens). There being substantial evidence
that the offenses of rape and sodomy were committed, the
findings cf the court cannot be disturbed (CM ETO 10715
Goynes; CM ETO 10841, Utsey).

" 6. The charge sheets show that accused Andrews 1is
31 years elight months of age and had prior service in
the Iowa Natlonal Guard from 15 August 1931 to 27 January
19335 and rsom 18 April 1935 to 18 February 1937. . He :
enlisted 20 August 1942 at Des Moines, Iowa. Accused
Hathcock 1s 24 years slx months of age and wald 1nducted
12 October 1942 at Albany, Georgla, No prior service
is shown ss to Hathcock.

/

7. The court was legally constituted and had juris-
dictlon of the perscns and offenses. No errors injuriously
effecting the substantial rights of accused were committed
during the trial, The Board of Review 1a of the opinion
that the record of trial 1s legally sufficlent to support
the findings of gullty and the aentences.

8, The penalty for rape 18 death or 1life imprisonment
as the court-martial may direct (AW 92). Confinement in
8 Unlted States penltentlary is authorized upon convietion
of the crime of raps by Article of War 42 and sections 278

RESTR!gTED : : : 14932
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and 330, Federal Criminal Code (18 USCA 457 ,567), and

upon conviction of sodomy by Article of War 42 and )
section 22-107, District of Columbia Code (CM ETO 3717, -

Farringgon, end suthorities therein cited), The designa-
on o 6 United States Penitentiary, Lewiasburg,

Pennsylvania, as the place of confinement is proper
(Cir., 229, WD, 8 Junq 1944, sec.II, pars,.lb(4), 3b).
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Branch Office of The Judge Advocate General
with the ' )
European Theater
AP0 887

BOARD OF REVIEW NOe 1

. Xty 19'5
CM ETO 14040 18 RUG B

UNITED STATES STHAvaIEDDNISION'

Ve Trial by GC., convened at Il-
hausen, Germany, 19 Iy 1945+
Sentences Dishonorable discharge,
total forfeitures and confinement
at hard labor for life. Federal
Reformatory, Chillicothe, Ohioe

1

Private JOHN ILkCREARY -
(35667107) s Battery A,

7lst Armored Field Artillery
Battalion:

Nt el "l NN N N P

HOLDING by BOARD OF FEVIEW NOe 1
RITER, BURROW and STEVENS, Judge Advocates

l. The record of trial in the case of the soldier named above
has been examined by the Board of Reviews

2. Accused was tried upon the following Charge and Specifications
GHLH}Ea Violation of the 92nd Article of War.

Specifications In that Private John (NMI) lMcCreary,
Battery A, Seventy First Armored Field Artillery
Battalion, did, at Westphalia, Germany, on or
about 4 April 1945, foreibly and feloniously,
against her will, have carnal knowledge of llrse
lena landwshre

He pleaded not guilty and, two-thirds of the members of the court present
at the time the vofe was taken concurring, was found guilty of the
Specification, except the words *did, at Westphalia® substituting therefor,
respectively, the words, *did, at Erlinghsusen, Westphalia," of the

excepted words not guilty, of the substituted words guilty and guilty
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of the Charge. HNo evidence of previous convictions was introduced,
Threc-fourths of the members of the court present at the time the vote

wzs taken concurring, he was sentenced to be dishonorably discharged .

the service, to forfeit all pay and allowances due or’ to become due,

and to be confined at hard labor, at such place as the reviewing authority
may direct, for the terms of his natural life, The reviewing authority
epproved the sentence, designated the "United States"Federal Reformatory,
Chillicothe, Chio, as the place of confinement, and forwarded the record
of trizl for action pursuant to Article of War 503.

3+ On 4 April 1945, the 7lst armored Field Artillery Battalion
vas located a short distance from an inhabited community in Vestphalla,
Germany (R7). Around 5:30 o'clock, that efternoon, accused and Private
albert A, Adams, a2t least one of whom was armed, left the battalion
bivouac area and went into the town proper professedly in search.of
German soldiers (R34,3637). They entered a house vhere they found an
elderly men, two women, znd a girl (R37). According to Private Adams,
accused and the younger of the two women went into a room together,
while he and the remaining occupants stayed in the hall, When accused

-came out of the room, Adams went in and found the woman lying on the bed,

with Yhalf a smile on her face", her dress "up" and her ¥pants" cff,
After Private idams jcame out of the room accused went in again (R36~38).

about 7 ofclock the same evening First Lleutenant Paul H.
Xcwain, reconnalssance officer of accused's battery, made an inspection
of houses in the community looking for German soldiers and firearms. He
eatered a house whose number he described as "330 VWhelan" and there saw
accused and an old man, ,He asked accused whathe was doing and the latter
replied, "Just looking for German soldiers". After ordering accused to
return to the battery area, Lieutenant liciain noticed Private idams
coming out of an adjoining room. when asked to explain his presence in the
house, Private idams gave the same reply as accused., On searching the
adjoining room, Lieutenant kichWain saw a woman lying on her back in bed
with her dress up between her knees and her hips, There was a bottle

. of liquor of some sort on a table (R6=9).

Her: August Fetie testified that he occupied a house at 330
Eidinghausen Strasse, Eidinghausen, Province of Westphalla, with his
wife, his widowed daughter, Frau Lena Landwehr and a little girl. Cn
L April 1945, American troops captured Bidinghausen. About 4:30 pm,
two American soldiers, of whom he.could give only the most meagre de~
scription, came to the house in search of German soldiers and firearms,
As soon as they saw Frau Landwehr one of the soldiers grasped.hef by
the arm and pulled her into a room while the other stood guard wvith
a rifle over the remaining occupants~o§ the house (R14-20).

. Frau Landwehr testified that the soldier threw her on a bed
in the room and made her remove her "pants®, Following is her testimony
as to the succeeding events: . v .

-2 - ‘
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(165)
Describe what took place,

le tried to make penetration but he did not
succeed because my vagina was too small,

Did he get his penis part way into your body? ’
Only a little way. It didn't go in far, |
* x T . '

Are you certain it went in a little way?

Yes. It hurt but I can't swear to it, 1 d§

notwant to swear to it, I can't say that
vhile I am under oath (R29).

* * *

Do you thoroughly understand what constitutes
the act of ‘intercourse?

Yes, After all, I was married,

Then if an act of iﬁterCourse weré committed
on you, would you not know it?

Yes, but if you don't mind —-

Court member: Let that question go unanswered" (R32).

This soldier remained in the reom for about 20 minutes to
one~half hour, during which time, accordlng to Fette's testimony,
Frau Landwehr could be heard ecreammg and moaning (R17). On the other
hand, she denied screaming for help (R30)., After some conversation
between the two soldiers they exchanged places, the first soldier taking
the rifle and standing guard (R17,29). As to this incident, Frau Landwehr
testified as follows:

ﬂQ.
A.

Q.

A,

Did the second man achieve penetration?
Yes a little, but not all the way,

Describve what you call penetration. How fai,
show me by your finger, did you think that your
vagina was penetrated?

That I do not know. I can't swear to it, I was
go excited that I can't swear to it, Don't force
me to swear to it" (R31l). .

14040
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Afté; a short intervel the second soldier left the room and
the first returned (R17,30). 4s to his actions this time, she testified:

»Q. Did this first soldier who came in the room;
did he achieve penetration the second time he
cane in? :

A. I can't swear to this, It hurt a lot but I
can't swear that he penetrated" (R30),

Agaln, after a brlef period, the first soldier left the room
and his companicn came in (R17). Llore than once she tried to get up from
the bed, particularly when the soldiers changed place, but each time she
wag thrown back on it (R29,30). The affair was finally interrupted by
the appearance of an officer who in searching the house for German soldiers
and firearms discovered the two soldiers and Frau Landwehr (R17,33).

On 6 April, Frau Landwehr was examined by Captaln Lynn C,.
Fredrikson, an American medical officer, He testified that at the time
of the exanination she was hysterical and that it took about five minutes -
to pacify her. sufficiently so that an examinstion could be mads. He
found no evidence that she had been subjected to physical violence. A
vaginal exsmination was not made because the prosecutrix had been married
and the doctor did not have s microscope (R12-14).

First lieutenant Peter J. O'Neil of the Military Police Platoon,
Headquarters, 5th Armored Division, testified that on 7 April 1945, he
interviewed accused at a house numbered 330 where Frau Lena Landwehr lived,
After a full explanztion of accused's rizhts under Article of War 24,
Lieutenant O'Neil wrote accused's statement and passed it to a clerk
(presumebly to have it typevritten). The witness re-read the statement
and gave it to accused who read it, said that it was his statement, and
signed it (R21-23,25). Following is Lisutenant O'Neil's testlmony as to
accused's statement (R24):

A, The accused stated to me on the Tth of April

. bhat he and ancther man by the name of Adams
had, on the night of 4 April 1945 between the
hours of 1800 and 1900, left their Battery
area and walked up the street., This was the
town of Eidinghausen, and they walked through

the back door of one of the farm houses and

there were two (2) girls in the farm house,
which was a combination farm and house, % % #

"A. The accused said that he asked one of the girls

'in German, 'will you zig-zig', translated, "will"
- you fuck'. One of the girls left inmediately,
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He grabbed hold of the girl's arm and took
her down to one of the bedrooms and then into
the bedroom and he said he motioned to her to
take off her pants and she refused., He then -
lifted up her dress and motioned her to take
off her pants azain and she unhooked her
stockings from the pants and took them off,
He opened his own pants and started fucking,
trying to rather, and he went on to say that
he had a semi-hard on and couldn't do so good,
He kept on trying from ten (10) to 25 minutes
and finally he left the room., He said he be-
lieved the girl was scared, therefore he went
to where his friend was standing in the barn

- and he stayed out with the civilians, The other
man who was outside gave him the gun and he didn't
see his friend at all for the next fifteen (15) .
or twenty (20) minutes, Then Lieutenant lMcWain
came in with Private Rudolph Strommer and his
Lieutenant asked him what he was doing and he
replied, !'Jjust fucking around', He was told to
return to his Battery area and he left inmediately,
He said then that he spoke to his friend on the
evening before the following morning and he said,
'I guess you know we fucked-up last n:Lght' His
friend replied, 'I guess we did'",

He further testlfled that when Frau Lena I;ndwehr was brought
into the room accused stated that she was the woman mth whom he had
sexual intercourse (325-27). ‘

There was considerable evidence as to accused!s drunkenness
on 4 April 1945. Lieutenant McWain testified that

it was very evident that he (accused) had been
-drinking, He talked very much, not kmowing who
I wasg or who he was talking toh (R8) o

Private Adams testified accused was Y“really drunk® (R35). Fette thought
that both: soldiers "might have béen sort of drunk" (R18). Frau Landwehr
stated that the soldier who first took her in the room was Phigh and had
a bottle of wine vith him which he drank" (R33).

Ls Evidence for the defense: ‘
Secomgd Liaite Stanley H. Hauenschild testified that on 4 -
April 1945, at#bout 4 gnor 5:00 pm he observed accused drinking. He
took a bottle from accused who at that time was very drunk (R39 hO).

:”" ‘. ’ | - 5 -
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_ At the request of the defense, the court called Corporal
Clarence Morrison as its witness. He testified that he has known
accused for from two and one-half to three jyears and.that for the
past month he has been writing for him and reading his letters to-
him, Prior to this time, another member of the Battery did the
sare thing for accused. On occasions he has been asked by accused
to read Lhe notice of details on the bulletin board to him, To the
best of witness' knowledge, accused could not read although he could
© sign his name (R42,L3). :

It was stipula’ted by and between the prosecution, defense,
«and accused that there appears on page 2 of accused's service record
- ‘the following information:

"Educational Qualifications

Years in Grammar School three (3),
High School zero (0)

College or University zero (0)
Graduate work zero {(0) .
Specialized in zero (0O)" (R39).

" This stipulation was offered for the express purpose of impeaching
Iieutenant O'Neil, The record dces not reveal that it was accepted
by the court, but we treat it 'as if it had been,

* 5, Rape is the unlawful carnal knowledge of a woman without
her consent. Any penetration, however slight, of her genitals is
sufficient carnal knowledge, whether emission occurs or not. The
force involved in the act of penetration is alone sufficient where -
there is in fact no consent (MCM, 1928, par.148b, p.l65)e Every
consent involves submission, but it does not follow that mere sub-
mission invclves consent (52 CJ, sec.26, p.1017), which, however
reluctant, negatives rape. But where the woman is insensible
through fright or ceases resistance under fear, gaged by her own
capacity, of death or other great harm, the consummated act is rape
(1 wharton's Criminal Law (12th Ed., 1932), sec. TOL, pe9h2)e

- Accused in his pretrial statement admitted that on the date
alleged he, with another soldier, entered a German farmhouse in which .
he found two girls, and asked one of them in German to "zig-zigh"i Cne
of the girls immediately left but he grabbed her arm, took her into a
bedroom, and moticned for her to take off her pants, whereupon she
unhooked her stockings from her pants and tock them off, He opened
his own pants.and "started fucking, trying to rather" for #e had &
“semi-hard on" and "did not do so good®, He continued "irying" for-
from 10 to 25 minutes and finally left.the room. The other soldier,
who was outside, then gave him "the gun® (R24,25). Accused told

[ VO 4
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. Lieutenanf—O'Neil that "the woman in question Frau Landwehr, was the
woman with whom he had had sexual 1ntercourse with", The officer then
asked him

"if he had reference to fucking and if

he wanted it down as fucking or as
sexual intercourse and he said to me that
sexual intercourse was the nicer word®

(R27) ]

¥hile accused's statement was reduced to wrlting, this writing

. was not. introduced in evidence and Lieutenant O'Neil was allowed, without
objection, to testify as to its contents as accused recited them to him,
This was not the "best evidence®, but that rule will not be enforced
unless the party against whom the oral eVidence is offered 1nterppsea
timely objection thereto and recuires that the written document be pro- -
-duced (aCL, 1928, par.dléa, p.118; CM Z10 739, Maxwell; CM VTO 558,

ancy; CL.ETO 8690 Barbin and Pon51ek).

Accused's pretrial statenent whether construed as a confession
or as an admission made after the commlss1on of the alleged criminal act,
is required to be corroborated by some 1ndependent evidence under the
generally accepted doctrine recognlzed in CM ETO 8234, Young et al,

The appllcable modes of proof in cases before courts—martial
are those prescribed in the Manual for Courts-lartial (AW 38; MCM, 1928,
par,111, p.109), which provides that & court may not consider the con-
‘fession of an accused . ) '
: s . .
Munless there be in the record other evidence,
either direct or circumstantial, that the offense
has probably been committed"

and that:

#wThis evidence of the corpus delicti need not
.be sufficient of itself to convince beyond
reasonzble doubt that the offensc charged

has been committed, or to cover every element
of the charge, or to comnect the accused with
the offense" (Underscoring supplied) (LM, 1928, °
par,1lia, p.115; Cf. CX ETO 10331, Jones).l

Applying this rule to the instant case, the Board of Review
is of the opinion that there is sufficient evidence in the record to
support accused's pretrial statement, vhich statement, together with
such evidence, is sufficient to sustain the findings of guilty of rape’
as.charged.

Thé question of intoxication and its effect upon the general
criminal intent involved in the offense of rape, were issues of fact for

SO BRNTIAL . 14640
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the sole determination of the court (GH R0 3859, Watson a.nd E rly;

CM ETO 12662, McDonald),

6. The court in its rindinga, in effect, added to the Specifi-
catlon the word "Erlinghausen, Westphalia®, eringhausen is not men-
tioned in the record, The commnity where the prosecutrix lived is
described as Eidinghausen, which is situated in Westphalia, The vari-
ance, however, is not fatal, It does not change the nature or identity
of the offense (1K, 1923, par.79¢; p«b5; CM ETO 6767, Belmmiller),

7. The charge sheet shows that accused is 20 years eight months °
of age and was inducted on 20 October 1942 at Cincinnatl, Ohio, to serve
for the duration of the war plus elx months, He had no prior service,

. 8., The court was legally cnnstituted and had jurisdiction of the
person and offense. . No errors injuriously affecting the substantial -
rights of accused were camnitted-curing the trial. The Board of Be'rg\!
is of the opinion that the record of trial ‘is sufficiant to support
findings of gunilty and the sentence. .

9., The penalty for rape is death ife imprisonment as the conrt- .
martial may direct (AW 92). Confinement in-a’penitentiary is authorized
upon conviction of rape by Article of Wari 42 and sections 278 and 330,
Federal Criminal Code (18 USCA 457,567). : 8irce accused's sentence is ’in
excess of ten years, the United States Penitentiary Lewisburg, Pennsylvania,
and not the Federal Reformatory, Chillicothe; Chio, 1is the proper place
of confinement (Cir.229, WD, 8 June 1944, sec,XI,: ars.lb(lS 3(b) and
par.a, as a.mended by Cir.25, WD, 22 January. 194 e

_Judge Advocate

Judge Advocate

%4‘&( Z’ A@Q_Judge Advocate
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Branch Office of The Judge Advocate General
with the
" Buropean Theater .
APC 887 -

BOARD OF REVIEW NO. 5 . R SERIMS
CM ETO 14047
UNITED STATES )  NORMANDY BASE SECTION, COMMUNICATIONS

g Z20NE, EUROPEAN THEATER OF OPERATIONS

Ye

) Trial by GCM convened at Rouen, France,
Privates ARTHUR B. LANCASTER ) 5, 25 April 1945. Sentences: As to
(14017932), CORNELIUS SANDERS )  VALKER, life sentence disapproved; as to
(14008485), and JACK WALKER - ) ~ LANCASTER and SANDERS, dishonorable dis-
(14008926), all of 171st Port ) cherge (suspended as to SANDERS), total
Company, 392nd Port Battalion, ) forfeitures, and confinement at hard
Transportation Corps ) .~ labor for life as to LANCASTER and for

) 20 years as to SANDERS. LANCASTER:

) United States Penitentiary, Lewisburg,

g Pennsylvania. SANDERS: Loire Disciplinary

Training Center, le Mans, France,

. : HOIDING by BOARD OF REVIEW NO, 5
HIIL, EVINS and JULIAN, Judge Advocates

. ls The record of trial in the case of the soldiers named above has
been examined by the Board of Review and the Board submits this, its holding,
to the Assistant Judge Advocate General in charge of the Branch Office of The
Judge Advocate General with the European Theater,

2. Accused were tried jointly upon the following Charge and Specification: o
CHARGE: Violation of the 92nd Article of Var,

Specification: In that Private Jack Walker, Private
Cornelius Sanders and Private Arthur B. Lancaster,
all members of the 171 Port Company, Transportation
Corps, acting jointly and pursuant to a common in-
tent, did, at Rouen, France, on or about 17 Januery
1945, with malice aforethought, wilfully, deliberately,
feloniously, unlawfully and with premeditation kill
one Private Robert A, Moon, a human being, by shooting
him with a rifle,

R
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Zach pleaded not guilty and, as to Sanders and Walker two-thirds, and
as to Lancaster all of the members of the court present at the time the
- vole was taken concurring, each was found guilty of the Charge and
Specification, No evidence of previocus convictions was introduced,
As to Sanders and Walker three-~fourths, and as to lancaster all of the
members of the court present at the time the vote was taken concurring,
Sanders and Valker were each sentenced to be dishoncrably discharged
the service, to forfeit all pay and allowances cdue or to become due, and
to be ‘confined at hard labor at such place as the reviewing authority
may direct for the term of his natural life, end Lancaster was sentenced
to be hanged by the neck until dead, The reviewing authority disapproved
the"senitence as t6 Welmwer. He approved the sentence as to Sanders, but
reduced the period of confinement to 20 years, suspended execution of
that portion thereof adjudging dishonorable discharge, and designated the
Loire Disciplinary Training Center, Le lans, France, as the place of con-
finement, He approved the sentence imposed on Lancaster and forwarded
the record of trial for action under Article of Var 48, The confirming
authority, the Commanding General, European Theater of Operations, con-
firmed the sentence, but, owing to special circumstances in the case and
the recamrencation of the convening authority, conmuted it to dishonorable
“discharge from the service, forfeiture of all pay and allowances due or
to tecome due, and confinement at hard labor for the term of accused's
natural life, designated the United States Penitentiary, lewlisburg,
Pennsylvania, as the place of confinement, and withheld the order directing
execution of the sentence pursuant to Article of War 50%,

_ The order proumlgating the result of the trial of accused Walker
and Senders was published in General Court-Martial Orders No. 336, 6 May
1945, Headquerters, Normandy Base Section, Commmunications Zone, European
Theater of Cperationse

. 3e The evidence shows that on the evening of 17 January 1945,
Private Robert A. Moon, deceased, and Private Rayle were drinking in the
Petit Cafe at Rouen, France (R8,9). Other people were there, including
a woman and a baby (R69). At about 2100 hours the tlree accused and
another soldier nsmed Morrow, all of whom had been drinking at various
places during the evening, entered the Petit Cafe and ordered drinks (r8,
22,68). A discussion soon arose between Moon and accused Walker about
the fcrmer's prowess as a fighter, Yalker expressed the opinion that a
certain soldier could give him a "good scrap" and perhaps whip him (R9)e
The argument deteriorated rapdily and Moon struck Walker several times
and knocked him down (R9,22). Walker got up saying "I don't want to
fight ® % % Youre too big" (R22), Someone held Moon back and then in re-
cponse to & suggestion the three accused and Korrow, with Moon and Rayle
close behind them, went outside (R12,14). On the way ocut Rayle pushed
and struck Morrow. %It was a fight", Rayle: testified, "and I like to

- 2 -
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fight, So I thought I would get in it" (R13). The melee continued out-
side in the¢'ark for a short time (R15,18). .The three accused then left
and returned to camp, about a block away (R59,70), Morrow disengaged
himself and also left the scene (R22), while Moon and Rayle re-entered
the Cafe and resumed driniking (R16)e -

. L

As they reached their barracks either lancaster or Sanders
said, "Let's go back and help Morrow" (R59). Walker and Sanders testified
that they went back to find Morrow (R61,66)s Lancaster testified that
they knew Lorrow was "down there getting beat up and more or less went
back to get him" (R70). Lancaster admitted saying, "Let's go clean the
Joint out", or words to that effect (Pros.Ex.E), and testified that someone
urged "Let's get our guns and clean the place out" (R70). Lancaster and
Sanders. each secured a carbine and ammunition and left for the Cafe, Walker, -
who was much more intoxicated than his companions (R30), followed them une
armed (R70). As Lancaster went out of the squad room, a witness heard him
say, "let's go get him", and when asked whom he was going to gest, he told
?isé%ntorrogator to shut up and that "he didn't want any shit from anyone"
R26). ' . . . _

The three accused returned in front of the Cafe about 15 or 20
minutes after they had left it (R9,15)es Morrow was not seen outside, and
before the shooting began, accused did not enter the Cafe to see what was
going on inside (R61,66)s Walker remained across the street and said to
the other two, "Shoot it up in the air, if you're going to shoot, Toutlre
lisble to hit the baby or someone inside"™ (R61). A soldier inside the.
Cafe heard a banging on the door, opened.it and heard a voice outside say,
"Let them have it" (R15,19). He immediately slammed the door shut, shouted
"Duck®, and crouched behind a table,s Moon crouched down in front of the
bar about five or six feet from the door. A wolley of shots immediately
followed and bullets came .through the door and Wndows of the Cafe., Cne
of the bullets penetrated Moon's chest and killed him (r9,15 ;Pros.Ex.A).

Sanders claimed that .he shot twice into the air but did not
fire directly at the cafe (R65). Lancaster admitted he fired three or
four shots into the door of the Cafe at close range (Pros.ix.A).

Lancaster then entered the Cafe, shot out the light, overturned
the bar and a table, and broke some glasses (Pros.Ex.E). Rayle and another
scldier meanwhile scurried out through the rear door and ran to the camp
for help (R15). ‘

: A camp guard, who reached the scene soon after the shooting, saw
the three accused approaching a corner near the Cafe and ordered them to
halt, Upon hearing one of them working the bolt of a rifle, he fired
over their heads., They stopped. Lancaster and Sanders dropped their
rifles on the ground, raised their hands, and all three were taken back to

camp (R34~36)e
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: A more detailed statement of the evidence introduced by the
prosecution and the defense is set forth in paragraphs 5 and 6 of the
review of the Staff Judge Advocate, European Theater of Operations,
which is attached to the record of trial,

L. There was no legal justification or excuse for the killing.
The requisite malice aforethought is inferable from the expressed purpose
for which accused, armed with deadly weapons, returned to the cafe, It
is also inferable from the deliberate act of firing bullets indiscriminately
into premises which they knew were occupied by a number of persons (CM
ETO 7815, Gutierez; CM ETO 8691, Heard),

"Malice aforethought % #*  may mean any
one or more of the following states of

" mind preceding or coexisting with the
act or omission by which death is caused:
# ¥ % knowledge that the act which causes
death will probably cause the death of,
or grievous bodily harm to any person,
whether such person is the person actually
killed or not, although such knowledge is
accompanied by indifference whether death
or grievous bodily harm is caused or not
by a wish that it may not be caused® (MCM,
1928, pare 148a, ppel63-~164). ]

The homicide in this case cannot be mitigated into manslaughter on the
ground that the acts of Lancaster and Sanders were done in the heat of
sudden passion, No adequate provocation existed for such passion since
neither of them was struck by the deceased or Rayle, Furthermore the
shooting occurred sbout 15 or 20 minutes after the fist-fight had been
concluded and after accused had walked to and from camp, a total distance
of about two blocks, In the circumstances this constituted a sufficient
Mcooling® period (CM ETO 11059, Tanner)e The degree of intaxication of
accused Lancaster and Sanders shown by the e vidence was insufficient to
raise any issu. in this case(Cu ETO 12855, Minnick)s The fact that Sanders
may have fired into the air and not into the Cafe is of no legal consequence
since he was a participant in a joint venture with Lancaster and acted in
concert with him, It is immaterial which of the participants actually
fired the fatal bullet (CM ETO 5764, Lilly; CM ETO 6265, Thurman; CM ETO
7518, Bailey)e The findings by the court that both Lancaster and Sanders
vere guilty of murder, were fully sustained by the evidence. Since the
sentence as to accused Walker was disapproved by the reviewing authority,
the evidence against him need not be considered.

: 5. The charge sheet shows that accused lancaster is 24 years and
four months of age, and enlisted 24 August 1940 at Fort McPherson, Georgia;
Sanders is 22 years and 11 months of age and enlisted 21 December 1940 ot

Fort Jackson, South Carclina, Neither had prior service,
14047

-l -



(175)

6. The court was legally eonstituted and had jurisdiction of
the persons and offense, No errors injuriously affecting the sub-
stantial rights of accused were ecmmitted during the trial, The Board
of Review 1s of the opinion that the record of trial is legally suffi-
cient to support the findings of guilty and the sentences, as to accused
Sanders as approved, and as to accused Lzneaster as commted,

. T The penalty for murder is death or life imprisonment as the
court-martial may direct (AW 92), Confinement in a penitentiary is
suthorized by Article of War 42 and section 275, Federal Criminal Code
(18 USCA 454). The designation of the United States Penitentiary,
Lewisburg, Penneylvania, as the place of confinement for Lancaster is
proper (Cir, 229, ®D, 8 June 1944, sec, II, pars. 1}_’_(‘0). BP)O

bdwcatd
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- Ylar Department, Branch Office of The Judge Advocate General with the
European Theater, 27 L 1ay TO: Cormanding

General, United States Forces, European Theater (Main), APO 757, U. S,
Army.

-

l. In the case of Private ARTHUR B. LANCASTZR (14017932), 171st
Port Company, 392nd Port Battalion, Transportation Corps, attention is
invited to the foregoing holding by the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and
the sentence, which holding is hereby approved. Under the provisions of
Article of War 50%, you now have authorlty to order executlon of the
sentence,

* - 2¢ When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.,
The file number of the record in this office is CM ETO 1LO4T. For cone-
venience of reference, please place th%trmm brackets at the end of
xbeTeRRs (CH ETO ll+01+7). TS ‘

. McNEIL,
s United States Army,
) Advocat.e General.

( As to accused lancaster, sentence as - commted ordered executed,
GCUO 516, USF“T, 30 Oct 1945),
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Branch Office of The Judge Advocate General . ’
with the _
European Theater
BOARD OF REVIEN NO. 2 25 AUG tg‘s -

CM ETO 14048

QISE INTERMEDIATE SECTION,
COMMUNICATIONS ZONE, EUROPEAN
THEATER OF ormnoxfzs,

UNITED STATZS
. v. N .

Private TERRXY W. LASON

(35507382), Company F,

1313th Engineer General
Service Regiment

Trial by G-CM convened at Reim
France, 13 April 1945. Sentences
Dishonorabla discharge, total for-
feitures and confinement at hard
labor for lifé. United States Peni-

~ tentiary, Lewisburg, Pennsylvania.

A e L S N, L L W W, WL

HOIDING by BQARD OF REVIEN MNO. 2
. VAN BENSCHOTEN, HEPBURN and MILIER, Judge Advocates

_ 1. The record of trial in the case of the soldier named
sbove has been examined by the Board of Eeview and the Board sub-
mits this, its holding, to the Assistant Judge Adwocate General
in charge of the Branch Office of The Judge Advocat.e General with
the Euro pean Theater. -

2. Accused was tried upon the following Charge and Specifi~
cations

CHARGE: Violation of the 92nd Article of War.

Specificationt In that Private Terry W, Mason,
Company F, 1313th Engineer Cereral Service
Regiment, did, at iailly le Camp, Frarce,
on or about 21 March 1945, with malice
.aforethought, willfully, deliberately,
feloniously, unlawfully, ard with premedi-
tation kill one Private Willie Moon, a
human being by shooting him with a rifle.

He pleaded not guilty and, all of the manbers of the court Jpresent
at the tims the vote was taken concurring, was found guilty of the
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Charge and Specification. No evidence of previous comviction
was introduced. All the meubers of the court present at the :
time the wvote was taken concurring, he'was sentenced to be hanged
by the neck until dead. ' The reviewing authority, the Command-
ing General, Oise Intermediate Section, Cormunications Zons,

approved the sentence aid forwarded the record of trisl for '

action under Article of War L8, The confirming authority,

the Commanding General, fZuropean Theater of Operations, con-
firmed the sentence, but owing to special circumstances in
this case, commuted it to dishonorable discharge from the ser-
vice, forfeiture of all pay and allowances due or to became
due, and confinement at hard labor for the term of his natural
life, designated the United States Penitentiary, lewisburg,
Pemsylvania, as the place of confinement, and withheld the
order directing execution of the sentence pursuant t0 Apticls.
~ of War 503,

3. Zvidence for the prosecution:

The accused and the deceased Private Willie Moon, ,
were privates in Company F, 1313th Ingineer Eegiment stationed
at ailly le Camp, “rance, on 20 HKarch 1945, when Moon, unarmed,
approached the accused, took the accused's rifle away from him,
struck him in the mouth and knocked him down. Accused got up
with noss and mouth bleeding. They were quickly separated by
ot(hars (r7,9-10). : ‘

On the following day, 2 Mardh 1945, in Kailly Le Camp,
the two were in a detail to guard prisomers of war, Both car-
ried rifles (E13). The detail had fallen out awaiting the ar-
rival of the prisoners. As deceased was standing talking to
another eoldier with his rifle slung over his shoulder, the -
"accused walked over to them amd said, "Now is the time for me
to get you", and fired his rifle at Moon from hip pesition
within a distance of & few fest. Loon dropped his rifle and
. fell backaard to the ground. Accused walksd away and was dis-
armed (813, 18-19,23,29). Moon had his rifle oh his shoulder
with muzzle up just before he was shot (R19). loon was taken
to an ald station and then to a hospital where he died (R32,34).
Guards on "PW"duty are supposed to load their rifles but not to
have any shells in the chamber. They are also supposed to keep
their pieces locked (B24). ’

. An autopsy disclosed that death was due to the bullet
that entered deceased's body at the lower left side of the ribs
and came out through the back (RE15-16). -

L. Defenses

. Prior to the incident under discussion, the accused bore
an excellent reputation for good behavior and for the performance
of his duties (R42,43). RESTRICTED
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The accused after his rights as a witness wers
fully explained to him testified that (R45) on 20 March
1945 while accused was guarding 20 prisoners, ioon came
over to him, took his rifle and with the butt end knodced
him down without provocation. It made his nose bleed and
knocked him out (RL6-47). Some months previous to that
they had had an argument (R47). He left to wash the blood
off his face and upon his return Lioon was gone. He saw
ioon the following day and yent over to talk to him. Xoon .
had his back turned,had a r}fle and was talking to another
soldier. He swung around -with the rifle in his hands ready
to fire., It was pointed at the accused who "got scared®
and fired. Moon fell to the ground. Accused gave his gun
to a serg/gig and stated he shot deceassed (R48-L9). Accused
admitted Ynstructions were not to put a shell in the
charber of his rifle except in case of an emergency. He had
however put the shell in the chamber because of some tough-
prisoners and had taken the safety off at the tie he fired:
at Xoon (R51). He denied that he madée the remark, "Now is a
good time to get you™ but stated "I ained to have a-word with
him before I shot him". He claimed that he went over to Moon
to tell him what kind of a soldier he was far knocking him
. (the accused) down. Deceased "was reaching for his gun two
or three seconds before he fell" and after accused had shot

(r52-53).
"5, Discussion:.‘

.The evidence establishes, and the accused admits,
that at the time and place alleged in the specification he in-
tentionally shot and killed Private Willie ioon with a rifle.
His defense was that he shot in self-defense. The court has
found him guilty of tte murder charged. :

Yurder is the unlawful killing of a human being with
malice aforethought. Malice may be presumed from the deliberate
use of a deadly weapon in a way which is likely to produce, and
which does produce, death (Underhill, Criminal Evidence, (4th Ed.,
1935) sec.557, p.1090). There was, therefore, substartial com-
petent evidence to support a finding of guilty if the accused is
not excused in the killing on the grounds of self-defense. To
kill another in self-defense is legally excusable,

"~ "To excuse a killing on the ground of self-
".defense upon a sudden affray the killing

must have been believed on reasonable
grounds by the person doing the killing to
be necessary to save his life % * % or to
prevent great bodily harm to himself # ¥ %,
The danger must be believed on reasonable
grounds to be inainant, aid no necessity ’ 'y
will exist witil the person, if not in his 5 14048
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own house, has retreated as far as he
safely dan. To avail himself of the
right of self-defense the person doing
the killing nust not have been the ag-
gressor and intentionally provoked the
difficulty; but if after provoking the
fight he withdrews in good faith and
his adversary follows and renews the
fight, the latter becomes the aggressor"
(kCu, 1928, par.l48a, p.163).

The evidence for the prosecution clearly showed that the accused
was the aggressor and advanced upon the deceased with a rifle con-
taining a shell in its chamber contrary to instructions; that he
had in mind the beating he had received the day before from the
deceased; that he expressed his true intentions when he said,
"Now is the time for me to get you"; and that he deliberately fired
a bullet through the deceased's body with a deadly weapon at close
range while the deceased was turning around ard had his own rifle
slung over his shoulder. Deceased did not reach for his gun as
accused testifies, until after he was shot. Accused "aimed to
have a word with (deceased) him before I shot him". Such evid-
ence paints a clear picture of murder and not a killing in self-

- defense. In direct conflict with this evidence, the accused
claimed that as the deceased swung around he had his rifle in

. his hands and pointed it at him and thinking he was going to fire j
he shot the deceased in self-defense. This conflict of evidence '
presented an issue of fact which was within the extlusive province
of the court to determine. Inasmuch as the court resolved the
issue against the accused and its findihgs are based on swbstantial
evidence in the record, its decision will not be disturbed by the
Board upon review (C ET0 4194, Scott).

6. The charge sheet shows the accused to be 29 years ten
months of age. He was inducted 1 September 1942 and assigned to
. the 1313th “ngineer General Service Regiment on 18 January 1944.

7. The cowrt was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guiltya.nd the sentence, as
comuted.

8. The penalty for murder is death or life imprisonment as
the court-martial may direct (AW 92). Confinement in a penitentiary
is authorized upon conviction of murdler by Article of Viar 42 and
sections 275 and 330, Federal Criminal Code (18 USCA 454,567). The

Rs.sm;c'mp | - 14’04&
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designation of the United States Penitentiary, Lewisturg,
Pemsglvmia , as the place of confinememt, is proper (Ci:.
8 Juns 1944, aec.II, para.lb(k), 3b).
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N 1st Ind,

\ Har Department Branch Office og "'he Judge Advocate General wit.h the
European '.l‘heater. AL 1945 TO: Commanding
General, United States Forces, Europaa.n 'rhea.ter (l&sin) Aro 757,

U. S, Army.

1. In the ¢ase of Private TERRY . MASON (35507382), Company F,
131.3th Engineer Ceneral Service Regiment, attention i1s invited to the’
foregoing holding by the Board of Review that the record of trial is
legally sufficienf to support the findings of guilty and the sentencs,
as commmted, which holding is hsreby approved. Under the provisions
of Article of War 503, you now have authority to order exscution of
the sentence, ,

2. TWhen copies of the published erder are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is CM ETO
1,048, For convenience of reference s please place that number in
‘brackets at the end of the order: (G ETO. 11+0h8).

Exc’bing udstant Judge Advocate Gcneralo o

( Sentence as commited ordered executed, GCID 389, Em, 10 Sept 1945).

U 14048

Iredies & avatw 2 8D



CCHTIDENTIAL ..

f;' (183)
o Bra.nch Office of The Judge Advocate General
. with the
European Thesater
AP0 887
. ,
BOARD OF REVIEW WO, 3 - S AUGT94S
Clf ETO 14053 |
UNITED .STATES g SEVENTH UNITED STATES ARMY
Ve _ )  Triel by GCM, convened at Luneville,
, ) . France, 23 March 1945, Sentences
Private RCBERT WRAY (34461589), } . To be henged by the meck until deade
3299th Quartermaster Service ) o
Conpany © )

"HOLDING by BOARD OF REVIEW NO. 3
SIEEPER, SHERYVAN end DEVEY, Judge Advocates

v

, Lo The record of trigl in the case of the soldier named ebove -
has been examined by the Board of Review mnd the Board submits this,
$ts holding, to the Assistant Judge Advocate General in charge of the
" Bremch Office of The Judge Advocate General with the Europsan Theater,

2o Accused was tried upon the following Cherge and ﬁpé‘c'ificati ods
CHARGEz Violation of the 92nd Article of War,

Speoification: In thet Private Robert (NMI) Wrey,
3299 Quartermaster Service Company, d4id, at
- - Golbey, France on or about 17 December 1944,
with malice aforethought, willfully, de- )
liberately, feloniously, unlawfully and with
" premeditation kill one, Pfivate Billy B, Betts,
e humen bsing by shooting him with a pistols

He pleaded not guilty and, all of the members of the court present at
the time the vote was taken concurring, was found guilty of the
Charge gnd Specification. Evidence was introduced of two previous con=
victions by summary court, one for wrongfully introducing into camp

. sbout five gallons of cognac end other intoxleceting liquor in violation
of Article of War 96 and ons for absence without leave for two hours in

ol o ;
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, violation oi‘ Article o£ Wa.r 61. All of the members of the court pre~
sent at the tims the Vote Was taken concurring, he was sentenced to
be hanged by the- nock until deads The reviewing authority, the Com-
mand ing General, Soventh ‘United States Army, approved the sentence and
forwerded the reccra of trial for action under Article of War 48, The
confirming euthority, the Comnan"ing General, European Theater of
Operations, confirmed the "serttence and withheld the order directing
execution thereof purﬁuant-»to‘ .A.rticle of War 50%.

_ The evidencofor th ‘prosecution is.as follows:

: On the evening of 1T~Decembor 1944, accused asked a}xother soldier
if he would lend him a pistol (R26,28)s Thereafter at about 1800 hours
he was seen with a weapon in his hands that looked 1like a "P-38" (R32)e
He wont with several other.soldiers from his compeny to the cafs Moderne
in Golbey, France (R14, 26), which he entered at about 2000 hours (R6,9,10,
14,26). fhere was no evidence- ‘that he had been drinking (R29)s He
approached a table at which were Private Billy B, Betts (the deceased),
Private First Class Vietor Piechnik, both of the 568th Quartermaster
Railhead Company eand two Puerto Ricen soldiers, all of whom had been
at the cafe drinking since 1800 hours (R18-19). They had had a few
beers and wine, but nd enough to become drunke As Piechnik stood by the
table picking up franes to pay for some wine he had ordered, accused
requested 100 freancse

-

-

' I'en sorry » said Piechnik, "I don't know you well enough to
give you a hundred frencs", Accused reached for his hip, pulled out a
",45" and pointed it at hm. Piechnik said, "If you want it you cen
take it all", startei backing swey and continued backing on out of the
cafes From outside he heard a shot (R12,17-18). .

I.eanwhle, several unidentified persons had tried to disarm
accused (R15), but he went to the door of the cafe, keeping everyone
in the place coverei with his weapon (R7,8,15,21). Betts approached
him "at the normal rats" (R7,15), \othqrwise described by witnesses as -
at "a normal walk" (R22), not in an eggressive marmer (R16), "he didn't
rush on him" (R16), "he was not rumning" (R16), and attempted either
to disarm accused (R8,9,15-16), or to leave the cafe by going out the
door-before which accused was then standing (R7,11,13)s Accused
pushed him back with his left hand and, with the pistol in his right
‘hend fired (R7,10,11,15-16,21-22), Betts held himself up on a table,
then fell on his back (R12,15,21,23)s He looked dead to one witness
(R24), enother noted he was still "resmgring” (R13), He was brought
- .to the 2nd Convalescent Eosprbal dispensary at 2030 hours the same .
nizht. He was dead on arrival "as a result of what appeared to be a -
bullet wound entering anterior neck and exit posterior left shoulder" '
(RS 21-22,47-48; Pros.Ex.A). o .

-2- . ' .
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4, Yor the defense, accusz?'s section serzeant testifisgd that
accused gave him no troubls, that he cerried cut orders end that his
efficiency as a soldixr wac gocd (Pl"). A corporel in accusad's
sgction tectifiad that he perlormed his Auly, was always a good
worker end always "oarteOuu %o ths superior oxficers (R47).

After beiny advized of hls rights (RI4), accused testified
that after he enhered the cafs he ?ezt Pehiird e partition where the
bar was. A Puerbto Zicun "p:l’ne cut a 45" and he took it away from
him, They "stertsd an arjuwient from t rere’s  The Puerto Rican ran
out the door. As "they" all ceeme? to want to juny on him, accused
wert to the door (uOS), "told then ell to stay back and if they
didn't I would shoot" (RZ8) an2 then '

"one fellow come {rom behind the partition.
he started to the door and I told them all
o sy btack so [ could get oubt and I hit
hlm with my fisbe I shoved him with =y
hand end as I shoved him I‘zhot hin" (R35,40).

Accused hed been drinking, naving consumed a bobtle of "Schnapps",
about the size of a coca cola btobttle, and "was feeling good" (Rua)

He had never befors seen the man ke shobt, hed no grudge azainst him
and had no thought other than su_z-pzotectlon (R36)s Vhen he entered
the cafe he had a "P38" with him which he had borrowed (R38) because
some fellows had said they viere geing to "whip my ass“ (R39). He

"Just borrowed the gune I was aiming to go
back up the shtreet end get another bottle
of Schnappse That is why I went in this Cafe
up there and there was abcut 15 men in this
Cafas They starbed mumbling to each other
end I lefte I went back to camp" (R40)s

S5¢ It was conclusively proved that accused shot a soldier in 2
cafe at Golbey, France, on the evening of 17 Decembsr 1944, The
witnesses who saw accused shoot the soldier did not know the latter's
name, while the witnesses who did know him did not actually see accused
fire the shot. However, the circumstantial evidence was too.clear and
‘convincing to adnit of doubt that the soldler fatally shot was Private
Billy B. Betts end that accused did the shooting, os allegeds The re-
cord of trial fails to indicate eny legal justification or excuse for
the killing. Thers is no evidence that deceased or enyone olse in the
cafe were armed at the time of the shooting.

Accused's testimeny regerding his actions just before he .

fatally shot deceased appesrs to be predicated upon a theory of selfe
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defenset After he entered the ccfs he was threatened by s Puerto
Rican who "pulled out & 45", Accused tock the weapon away from
him and the men ran out the door. It was then that "they" all

Seemed to want to jump on sccused, who went to the door and "told

‘thém all to stay back end if they didn't I would shoot" (R38)e

When deceased thereafter approschei him he shot him. He had never
seem deceased before end had no thought other than seli‘-protection
(R36),

The prosecution's evidence showed that accused was armed
with a pistol when he entered the gafe and that it was he who "pulled
out a 045" after he hal asked Piechnik, then in the company of de-
ceasad, for 100 francs. Piechnik backed away and on out of the cafe.
Accused went to the door of the cafe, and it was while he stood there
making threats to "them all™, as he testified, that deceased walked
toward ‘him either tovdisarm him or to pass-out the Joore Accused

" testified that he "hit him with my fist™ and then "shoved him with

my hand end as I shoved him I shot him" (R35,40). It is thus observed
that there is no contradiction between accused's testimony and the

- prosecutionts evidence &s regards the conduct of accused and deceased

imnediately before the fatal shot was fired. Accused haed never seen

‘deceased bofore, had no grudge ezainst him, wes not threastened by him ‘

end Had no cause to fear him, 1lo recasonable basis is shown for any

belief on the part of accused thot the shooting was necessary for his
owh pretection, It thus appeers that-there was nothing in the prose=
cution's evidence or in accusedts Yestimony to excuse the Zilling on

the ground of self-defense (ICH; 1928, pareld4Ba, pd3)e

Murder is legaﬁy. defined as followse

: "Murder is the unlawful killing of a human
. teing with malice eforethoughts 'Unlawfyl?
: means without legal justification or excuse"
(uCu, 1928, scce 148a, pel62)e

 "A deliberate intent to kill must exist at
" the moment when the act of killing is perpe~
" trated to render the homicide murder, Such -
ntent may be inferred under the rule that
everyone  1s presumed to intend the natural
consequences of his act" (1 Wharton's Criminal |
- Law, 12th Ed., 5604420, pe633)e

"Halice does not necessarily mesn hatred or
Personal ill-will toward the person killed, nor
an actual intent to take his life * & *, The

-4 -
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use of the word !aforethought! does not

mean that the malice must exist for any

perticular time before commission of the ‘ -
act, or thak the intention to kill must ’

have prev:.ously exizteds It 1z sufficient

that it exist at the time the act is com-

mitted (Clark)e .

Malice aforethouzht may exist when the act
is unpremeditated., It may mean any ons or
nore of the following states of mind pre-
ceding or co-existing with the act or omission
by which death is caused: An intention to.
cause the deeth of, or grievous bodily harm
to, any person * * ¥; Imowledge that the act
which causes death will-probably cause the
death cf, or grievous bodily harm to, any
person * * #, although such knowledge is
accompanied by indifference whether gdeath

or gristous bodily harm is caused or not

or by a wish thet it may not be caused"
(MCM, 1928, pareldBa, ppel63-164)
(Underscorini sapplied)e

"leres use of a deadly‘wapon does not of it-

self raise s presumption of malits on the, . -
part of accused; but where such a weapon' is
used in a manner likely to, and does, causs
death, the law presumes malice from the act"

(1 Wharton's Criminal Law, 12th Ed., sece.426,
Ppe654=655) (Underscoring supplied)e

""An intention to kill * * * may be inferred
from the acts of the accused, or may be founded
on e nanifest or reckless -disrerard for the
safety of human life. Thus an intention to
kill mey be inferred from the willful use of

& deadly weapon" (40 CJS, sec.44, p,905)
(Underscoring supnlied).

In view of the circumsta.nces shown, the court was Justified
in finding that accused acted with the requisits malice aforethought to
constitute the homtcide murder (CM ETO 6159, lewis; CM ETO 4149, lewis; ‘
Cll ETO 4020, Hernandez; Ci ETO 1901, Miranda4 Cl ETO 422, Greens TU ETO
438, mith}. Acccrdmgly, the evidence 1s legally sufficient to support

2
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the court's findings of guilty and the sentence,

6e The chaorpe sheet shows accused is 23 years of ape and was

. inducted 7 Nevomber 1942 at Fort Bragg, Ilorth Cerolina, He had no
.prior services :

Te The court was le;ally constituted and had jurisdiction of the
persen snd of fense, MNo errors injuriously affecting the substantiel
rights of accused were committed during the triale The Board of Review

is of the opinion that the record of trial is legally sufficisnt to
support the findings of guildy and the sentence,

8¢ The penalty for murder is death or life imprisonment as the
ccurt-martial mey direct (&7 92),

/Wzkduf/ Judge Advoccte

%ué»é« Onecirmay Julge Advocate

“7/- . Y | _
./jﬁ//f{ég(/ﬁ/ ;'71 Judge Advocate
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War Department, Branch Office of The Judge Advocate General with the

European Theatere 3 AUG 19 %} TO: Cormending
Ceneral, United States Fcrces, European heater, AP07037, U, S. Arry,.

l, In the case of Privete MOJERT MWRAY (34461589), 3209th
Quartermaster Service CcvnanV, settention is invited to the foregeing
holding by the Board of Review that the record of trial is lecally
sufficient %o sunport the finﬁlngs of guilty and the sentence, which
tolaing is herady epproveds Unter the p*ov151ons of Article cf War
SOL} you now Lave authority to crder execution of the senternce,

2¢ “hen conies of the published order are fom warded to this
office, they should bo accom;an1ed by the forecocirz holding, this
inddérsenent and the record of trial, which is delivered to you here=
withe The file nuuiber of the record in this office is CM ETO 14023,
For convenience of reference, please place that number in brackets
et the end of the orders (CII ETO 14053),

3¢ Sheulad the sentence as imrosed by the court be carried into‘
exeuction, it is reguestod that a vomrlete copy of the proceedings be
furniched this office in order that its files may be complete,

2%

C. IcIEIL,
ﬁﬁrgzad14;°Gencral United Statqs;lrmy

Assistant Judge AdvocateCleneral.

N

( sentence ordered executed, GCMO 319, ETO, 11 Aué 1945)°
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Branch Office of The Judge Advocate General

with the
European Theater
APO 887
BOARD OF REVIEW NO. b . 09 SEP 1045

CM ETO 14066 | o o . .

UNITED BTATES 7TH ARMCRED DIVISION

3
Ve ) Trial by GCM, convened at APO 257, U. S,
’ ‘ ) Army, 25 April 1945, Sentence: Dise
Private CHARLES E. HEISHMAN,) honorable discharge, total forfeitures
Jr. (7026230), Company C, )- and confinement at hard labor for life.
33rd Armored Engineer Bat- g United States Penitentiary, Lewisburg,

talion Pennsgylvaniae

HOLDING by BOARD OF REVIEN NOs § ;
‘BILL, BVINS and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Revisw and the Board submits this,
its holding, to the Assistent Judgs Advocate Gensral in charge of the
 Branch Office of the Judge Advocats General with the European Theater.

2. Acocused was tried upon the following chargea and speo.ificationn
L
CHARGE I: Violation of the 92nd Article of War, ' -

Specification 1t In that Private Charles E. Heishman,
Jre, Company C, 33rd Armored Engineer Battalion,
did, at or near Kottenfurst, Germany, on or about
19 March 1945, forcibly and feloniously, against
her will, have carnal knowledge of Maria Eva
Witing.

R-L‘-u.‘l A\."-.; A EIJ
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Speoification 2t In that * » » did, at or near EKotten-
furst, Germany, ocn or about 19 March 1945, forocibly
and feloniously, azainst her will, have carnal
knowledge of Helana Jansen,

Specification 33 In that » ¢ % did, at or near Kotten-
furst, Germany, on or about 19 Mareh 1545, forcibly
and feloniously, againat her will, have carnal know-
ledge of Agnes Jansen,

CHARGE II: Violation of ths 93rd Article of War.

Specification 1: In that * s # did, at or near Kottene
furst, Germany, on cor sbout 19 March 1945, commit
the corime of sodomy by feloniously end against
the order of nature having carnal connection per
os with Helena Jansen,

Specification 2: In that = s ¢ did, at or near XKotten-
furst, Germany, on or about 19 March 1945, commit
the orime of sodomy by feloniously and against
the order of nature having oarmal connestion per
o3 with Agnes Janssn,

Specification 3¢ In that * » = did, in conjunction
-with Private First Class Thomas B. Janes, Company
C, 33rd Armored Engineer Battalion, at or near
Kottenfurst, Germany, on or about 19 March 1945,
unlawfully enter the dwelling of Bernhardt Borkes
with intent to commit a criminal offense, to wit,
larceny, therein,

He pleaded not guilty a.nd. all of the members of the court present at
the time the vote was taken conourring, was found guilty of the charges
and specifications., Evidence was introduced of ons previous convice
tion by special court-martial for absence without leave for 195 days
in violation of Article of War 6l. All of the members of the court
present at the time the vote was taken conmcurring, he was sentenced
to_be shot to death with musketry, The reviewlng authority, the Com-
manding General, 7th Armored Division, approved the sentence and for-
warded the record of trial for action under Article of War 48, The
ognfirming authority, the Commanding General, European Theater of Opera-
tions, approved only so much of the finding of guilty of Specification
1, Charge II as involved a finding that accused attempted to commit

the orime of sodomy as alleged in wxiolation of Article of War 96, and .

RESTRETED
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the finding of guilty of Specification 3, Charge II in conjunction

with an unnamed person., He confirmed the sentence, but, owing to-

_special circuratances in the case, comnmuted it to dishonorable dis-

charge, forfeiture of all pay und allowanoces due or to become due,

and confinement at hard labor for the term of his natural life, desig-

nated the United States Penitemtisry, Lewisburg, Pennsylvania, as the

place of confinement, and withhsld the ordsr dirsoting execution of

the sentence pursuant to Article of War 503. -

3¢ The svidenss for the prosecution shows that during the evening

of 19 ¥arch 1945 acocused engaged in a drinking party with other members
of his organization in their billet in Kottenfurst (R22,23,24). About
11330 pm that night as he was leaving the billet he said to the guard:
"We are going sca.venging" (R34,35,45)e Around 2:30 am the following
xorning accused in company with ancther socldier entered the house of
Bernhardt Bourkes, who lived with his daughter and nine evaouses, in
Kottenfurst, Germany. The evacuees were Mrs, Jansen and two daughters, -
Helena and Agnes, who occupled an upstairs bedroom; Mrs. Maria Eva
Witing, her four year old child, her brothers. dJohsn and Joseph, and

« Mr. and Mrs. Nelles, who occupied a downstairs bedroom (R7,8,15,25,
28,29). Although all the windows and doors on the ground floor of the

- house were locked when Bourkes retired, the socldiers were heard eater-
ing the houss through a window which was later found to be broken
(R28,20), The soldiers were then heard breaking bottles in the pro-
vision room of the house and a check next morning disclosed that "wine
. bottles end syrup® belonging to Bourkes were missing (R27). Next.
accused and his companion entered the room of Bernhardt Bourkes where
accused held a pistol pointed at Bourkes while the other soldier looked
through everything, KHe found a bottle of liquor, and after forcing
Bourkes to try it, they both had some (R26).:

" The soldiera left Bourkes room and shortly thereafter went
into the room ocoupied by Mrs, Jansen and her two daughters, The
women ocried and begged to be left alone, After making a search of
the room, they went downstairs (RS,9,16). Here they entered the bed-
room used by the rest of the ocoupants of the house, While his com=
panion stood by with a rifle, the acoused slapped Mr. Nelles on the .
face and beat Johan with his hands, feet and finally with his pistol,
Aocused asked Maria Eva Witing .to get undressed; and when she refused
he forced her to do so by placing his knife against her chest. He then
threatened her with his revolver and ordered her into the kitchen where
he overpowsred her and had sexual intercourse against her will, During
the act his revolver lay on the floor within his reach (R30,31,32,33).
One shot had been fired that night before ths act of intercourse (R33).

y RES u@:&igb
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- Accused returned upstairs to the room occupied by Helena
and Agnes Jansen where, with his pistol in his hand, he ordered Helena
to go downstaeirs with him, He then tore her nightgown off and, threa-
tening her with his pistol, forced her to lay on the floors Despite
her efforts to resist by wanting "to get up", pushing his hands away,
and holding her legs together, he had sexual intercourse and accome-~
plished penetrationes At all times during the act the pistol was laying
on the floor next to her head (R9,10,11,12,13). She was then made to
go outside with accused where he pushed her head down on his penis and
she touched it by sticking her tomgue out (R10,13,14). As they were
returning to her bedroom he fired a shot in the hall at a door (R10,12).

When acoused arrived at the upstairs bedroom he forced Agnes,
because-of fear of his pistol, to go with him to the kitchen. Thers
he made her undress, and although she pushed him back, he took her
"arms and held them over her head and had sexual intercourse with her
‘twice (R17,18). He then sat on the sofa, made her knesl before him,
and pushed her head against his penis and forced it intoe her mouth.
‘When he came to en "ejection" she pulled her head back (R19). 8he at
no time consented to any of the acts but was always forced and put in
fear that he would shoot (R20).

Accused finally left the house about half fast six or seven
o'clock in the morning (R20).

4. Accused, after being advised of his rights, elscted to make
a sworn statement (R36). On the night of 19 March, arriving at the
house he found it locked so he took a piece of iron rod, broke & window
and entered (R36). In a room he found some bottles of cognac, took
a drink end put the other bottles outside the door. He then went
upstairs into an 0ld man's room where he had some more drinks, left
end started for the attic, but hearing voices in a room across the
hall he entered., The three women sterted "screaming and hollering”,
go figuring someone might hear and come to investigate, he went down-
stairs. When nothing happened he continued to rosm about the house
going into the room on the first floor where he "swung at” a boy but
missed him and hit the chandelier. He went out and searched the barn
but finding nothing returned to the house where he had some more
drinks. About 5 o'clock in the morning he took two bottles of liquor
and started back for the area (R37,38). He at no time pulled his
weapon out as his intention was only to find something to drink, not
to do bodily harm to the people (R38). He had sexual intercourse
with no one during the night, and committed none of the acts the wite
nesses had testified about (R38).

VelJlulTED
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On cross-examination, accused testified that his purpose
in going into the house was to got someone else's liquor (R39). C

5. Rape is the unlawful carnal knowledge of a woman by force
and without her consent (MCM, 1928, par.148b, p.165). Maria Eva
Witing, Helena Jansen, end Agnes Jansen all identified the accused
and testified clearly and certainly to the fact that he had intercourse
with them on the night in question. The accused states that he did
not have intercourse with anyone that night. Although corroboration
of a victim may be required if her testimony is contradictory, uncer=-
tain, improbable or impeached, such is not the case here (CM ETO 14587,
Teachex). The testimony of the victims shows that they resisted and
struggled egainst him but were overpowered and placed in fear of losing
their lives or great bodily harm by his threatening ‘use of a deadly
weapon. If believed, their testimony is suf€icient to show that the
acts of intercourse were accomplished by force and without their con-
sent (CM ETO 10841, Utsey; CM ETO 14382, Janes) There being competent
substantial evidence to prove the offense charged the court's finding
of guilty of Charge I and its Specifications will not be disturbed
(cu =10 10715, Goynes; CM ETO 10644, Clontz).

"Sodomy consists of sexual connection e= by rectum or by

zvuth, by & man with a humen being®™ (MCM, 1928, par.149k, p.177).
Although accused stated he did not commit such an ‘aot, Agnes Jansen
testified thet his penis was in hor mouth and kept there until he came
to en "ejection"™., The court in this testimony had substantial compe-

eyidence on which to base its finding of guilty of Charge II,
"8pecitication 2 (CM ETO 2695, White)e There is sufficient evidence
to support the confirming authority's approvel of so much of the
finding of gullty of Specification 1 of Charge II as inwlved a finding
of guilty of an attempt to cormit sodomy in violation of the 96th
Article of War (CK ETO 1638, LaBorde).

& ‘

Competént evidence for the prosecution shows that accused
in company with ‘another soldier unlawfully entered the dwelling of
Berphardt Bourkes during the early morning of 20 March 1945. Accused
testified he entered the house through a window which he had broken,
and that his purpose in entering was to get something to drink.
Further he stated that while there he drank and on departing took
with him two bottles of liguor. This evidence is olearly sufficient
to support the findirg of guilty of Charge II, Specificaticn 3, as
approved by the confirming authority (McM, 1928, par.l49e, p.169;

CH ETO 14382, sze'*)o
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6o The charge sheet shows that accused is 26 years and two months
of age and enlisted 17 June 1940 at Baltimore. Margand., He had nqQ
prior service,

7. The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the substan-
tial rights of accused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally suf-
ficient to support the findings of guilty as approved by the confirming
authority and the sentence as commuted,

8+ The penalty for rape is death or life imprisonment as the
court-martial may direct (AW 92), Confinement in a penitentiary is
authorized upon conviction of rape by Article of War 42 and sections
278 and 330, Federal Crimimsl Code (18 USCA 457,567). The designaticn
of the United States Penitentiary, lLewisburg, Pennsylvania, as the
place of confinement is proper (Cir.229, WD, 8 June 1944, sec.II,
pars.1b(4), 3b).

Judge Advocate

s N .
" lé o { éj’ 27, Judge Advocate
/.o .

{or . L.+ Judge Advocate
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War Department, Branch Office of The Judge Advocate General with the
European Theater. 703 Cosmnanding
%anera.l , Unitad States Faroag'zE?rEgpe‘aisTheamr (¥sin), APO 757,

o Se Arxyoe ‘

1. In the osse of Private CUARLES E.HEISEMAN, JR. (7026230),
Company C, 33rd Armored Baginser Battalicm, attuntion is invited to
the foregoing holding by the Board of Review that the record of trial
is legally sufficient o support the findings of guilty as approved .
and the sentence &3 commuted, whioh holding i3 hereby approved. Under
the provisions of Article of War 503, you now have authority to order
sxeoution of ths sentence,

2. Then coples of the s rder are forwarded to this
,office, they should b ;ua{mjpmed byA khe foregoing holding and this
‘indorsements. T 8 nurber of the repord in this office is CM ETO
14066, For oon ence of refereacse, ase place that number in .
brackets at ths of the cndag..‘:) (cu

' R K c. HCN.EII-, .
Brigsdier Qeneral United States Army,
Assistant Judge AdvocateGlensral.

3

( Sentence as commted ordered exscuted. W)?Z'IB, USFET, 9 oct 1945).
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Branch Office of The Judge Advocate Gereral
with the
European Theater of Operations
i APO 887

BOARD OF REVIEW NO. 2 12 JuL 1948
CM ETO 14069

UNITED STATES

L.

Ve

ADVANCE SECTION, COLGSUNICATIONS
ZONE, EURQOFEAN THEATER OF OPERATIONS

Trial by GCM, convened at Bad Godes-
berg, Germany, 8 June 1945. Sentence:
Dishonorable discharge, total forfei-
tures and confinement at hard labor
for life. United States Penitentiary,
Lewisburg, Pennsylvania.

Private JACK A. MARZIANO, Jr.
(32999661), attached unassigned,
Detachment 38, Ground Force Re-
inforcement Command (177th Rein-
forcement Company)

N e sl Ml S S N e

3

HOLDING by BOARD OF REVIEW NO. 2 ‘
VAN BENSCHOTEN, HIIL and JULIAN, Judge Advocates

1., The record of trial in the case of the soldier named
above has been 2xamined by the Board of Review.

* 2+ Accused was tried upon the following Charge and Specifica-
tion: .

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Jack A. Marziano,

Jdr., attached-unassigned, Detachment 38,
Ground Force Reinforcement Command, 177th .
Reinforcement Company, did, at or near
Marcilley, France, on or about 9 September

. 1944, desert the service of the United States,
and did remain absent in desertion until he
was apprehended at or near Glasgow, Scotland

P on or about 27 October 19L4. .

He pleaded not guilty and, two~thirds of the members of the court pre-
sent when the vote was taken concurring, was found guilty of the Charge
and Specification. No evidence was introduced of previous convictions,

1

cpamaL \
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Three-fourths pf the members of the court present when the vote was
taken concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due and

to be confined at hard labor at such place as the reviewing authority
may direct, for the term of his natural life. The reviewing authority
approved the sentence, designated the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement and forwarded .
the record of trial pursuant to Article of War 50%.

3. The prosecution's evidence shows that accused was attached-
unassigned to the 177th Reinforcement Company of Detachment 38 on 30
August 1944 and that the company was located at Marcilley, France,
on or about 9 September 1944 at which time accused was dropped from
the company record as being "AWOL"., On that day the men of the above
company were assigned to another company and, although accused was sup-
posed to be there, he was not presert for the transfer., A physical
check of the men was made and he was missing. No pass had been lissued
accused (R6-7). An extract copy of the morning report of Detachment 38,
said company, dated 9 September 1944 and listing accused "from duty to
INOL" was admitted in evidence (Pros.Ex.A). Accused never returned .
"in duty status" (R8) but has been confined in the depot stockade since
16 April 1945. Accused, after due warning of his rights therein, made
a statement to the officer investigating the charges against him (R9)
to the effect that he attempted to return to his unit immediately after
the date of the absence without leave but was refused a ride on trucks
moving up and so went to Paris where he purchased some furlough papers
of an enlisted man who wanted to stay in Paris rather than go to the
United States for his furlough. Accused's wife was ill and he desired
to return to the 8tates to be with her. He got transportation to Engknd
and while seeking transportation home, his furlough papers were found
not. roper and he was apprehended and confined. This statement (Pros,

was admitted in evidence (R10). A stipulation expressly consented
to in court by accused, to the effect that accused was returned to mili-
tary control at Glasgow, Scotland on or about 27 October 1944, was ad-
mitted in evidence and the court took judicial notice that the abserice
of accused occurred in a foreign country and in an active theater of
operations.

Le Accused, after being fully informed of his rights as a wit-
ness was sworn and testified substantially as shown in his statement
to the investigating officer (Pros.Ex.B). He admitted that he had no
pass vhen he left his unit (R12), that he went to Paris and bought the

" furlough papers of another soldier and that he was apprehended under

the assumed name of Bowman while planning to get on a boat to go to

the United States from Glasgow, Scotland (R13-14).

5 "Desertion is absence without leave accom-
panied by the intention not to return "
(MCM, 1928, par.130a, p.li2).

Both elements are essential to the offense. Accused admits and the evid—
ence shows the absence without leave but uniess an intent not to return

C
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to his place of duty exists at the inceptiocn of, or at some time -
during the absence, the soldier is not a deserter. If the condi-
tion of absence without leave is much prolonged, and there is no -
satisfactory explanation of it, the cowrt will be justified in .
inferring from that alone an intant to remain permanently absent,
Inference of 2uch intent may also be drawn from the circumsance
that he was apprehended at a considersbls diatancs from his station;
that he attempted to securs passage on a ship; thet while absent he
was in the neighborhood of militaxy posts and did not surrender to
the military authorities or that he was travelling under an assumed
name and by virtue of fraudulent representations at a considersble
distance and awsy fiom his place of duty. Unlsess admitted by accused,
intent can be proved caly by the inferences and presumptions which may
reagonably bs drawn from all the circumstances. Here accused was ap~-
prehended many miles from his placs of duty, in fact, in ancther for-
eign country while sesling transportation to the United States eome
three thousand miles further from his place of duty. The court could
take Judlcial notice that both the country where accused was properly
stationed, as well as that country where he was apprehended, were
dotted with military posts where ne could have surrendered if he had
8o degired, Under his admissions and the circumstances shown, the
court could have reached no other findings than guilty (CM ETO 1629,
O'Donnell; CM ETO 11173, Jenkins; Cif ETO 13956, Depero):

6. The cherge sheet szhows accused to be 31 years, three
-months of age. Withoup prior service he waa inducted on 17 August
1943 at Camp Upton, Kew York.

7. The court was legally constituted ard had jurisdiction

of the person and offense. HNo errors injuriously affecting the sub-
stantial rights of the accused were committed during the trial. The
Board of Heview is of the opinion that the record of trial is legally
sufficient to swpport the findings of guilty and the sentence.

8, The ponglty for desertion ir tims of war is death or such
other punishment ae & cowt-martial may direct (AW 58). Designation

of the United States Penitentiary, Lewisburg, Pernsylvania, as the
place of confinemert is proper (Cir.229, WD, 8 June 1944, sec.II, pars.

. m-wudge Advocate
”%M Judge Advocate

(O _1EAVE) Judge Advocate
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Brench Office of The Judge Advocate General -
. with the
European Theater of Operations
AFO 887 +
20 g1t 1945

ECARD OF RIVIET NO, 2
CM‘ETO 14095

UNITED STATES LTH INFANTRY DIVISION

Trial by GCl, convened at Bad
Mergentheim, Germany, 14 April
1945, Sentence: Dishonorable
discharge, total forfeitures and
confinement at hard labor for life,
United States Penitentiary,
Lewisburg, Pernsylvania,

Ve

Private ULYSSES J. BIJEAUX
(34079357), Corpany E, 12th
Infantry.

Nt M S s Nvcsat St e il St

HOLDING by BOARD OF REVIEW L0, 2
VAN BENSCHOTIN, HILL and JULIAN, Judge Advocates

'le The record of *rial in the case of the soldier named sbove has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistent Judge Advocate General in charge of the Branch

Cffice of The Judge Advocate General w1th the European Theater of Opera-
tions,

24 Accused was tried upon the following Charge and specifications:
CHANGE: Violation of the 58th Article of Tar,

Specificstion 1: In that Private Ulysses J. Bijeaux,
Company "E", 12th Infantry, did, at Appeville,
France, on or about 4 July 1944, desert the service
of the United States, and did remain absent in :
desertion until he surrendered himself in Blosvills,
France, on or about 22 July 1944.

Specification 2: In that * * * did, at Lalancelliere,

. France, on or about 31 July 1944, desert the service
of the United States, by absenting himeelf without
proper leave from his organization, with intent to
avoid hazardous duty, to wit: to engage vith the
German forces, which forces, the said command was
then opposing, end did remsin &bsent in desertion

-1 -
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until he surrendered himself at Blosville, France, .
on or about 21 January 1945,

Specification 3¢ In that % % % did, at Bleislf, Germany,
on or about 6 February 1945, desert the service of
" the United States and did remain absent in‘desertion
until he was apprehended at Luxenbourg City, Luxerbourg,
on or about 11 February 1945,

He pleaded not guilty and, all of the members of the court present at

the time the vote was taken concurring, was found gullty of the Charge
and of Specifications 1 and 3 thereof; and of Specif'iation 2 guilty
except the words "desert the service of the United States, by absenting
himself without proper leave from his organizetion, with intent to avoid
hazardous duty, to wit: to engage with the German Forces, such forces,
‘the sald command was then opposing” and "in deserticn", substituting
therefor respectively the words Mwithout proper leave absent himself
from his organization® and "without leave®; of the excepted words not
guilty, of the substituted words, guilty, and guilty of the Chmrge as

a violation of Article of Tier 61 as reletes to Specification 2, No
evidence of previous convictions was introduced. All of the members

of the court present when the vote was taken concurring, he was sentenced
to be shot to death with musketry. The reviewing authority, the Commanding
General, 4th Infantry Divicion, approved only so much of the findings of
guilty of Spscification 1 of the Charge as involve findings that the
accused did, at the time and place alleged, zbsent himself without leave
from his organization and did remain absent without leave until he
surrendered himself at the time and place alleged, in violation of
Article of War 61, approved the sentence and forwarded the record of
trial under Article of War 48, with the recommendation that, if confirmed,
the sentence be commted to dishonorable discharge, total forfelture

and confinement for Iife, The confirming authority, the Theater Commander,
European Theater of Operations, confirmed the sentence, but owing to
special circumstances in the casae and the recommendation of the convening
authority, commited it to dishonorable discharge from the service, for-
feiture of all pay and allowances due or to become duve and confinement

at hard labor for the term of his natural life, designated the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of ccnfinement
and withheld the order directing execution of the sentence, pursuant to
the provisions of Article of War 50%.

3¢ An authenticated extract copy of the morning report of Company
E, 12th Infantry was received in evidence, without objection by the de~
fense, show accused absent without leave on 4 July 1944 (R5,6; Pros.Ex.Ai),
It was stipulated between counsel for the prosecution and the defense,
the accused expressly consentirng thereto, that accused surrendered him-
self to military control at Blosville, France, on or about 22 July 1944

-2 -
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(R9). A further entry in the morning report shows accuszd's status
changed from duty to absent without leave on 31 July 1944 (RS 6; .
Pros.Ex.A). It was also stipulated that accused surrendered hlmself

at Blosville, France on 21 January 1945 (R9).

First Sergeant John E, Cromwall testified that on & February
1945, Compary E, 12th Infantry, was engaged in attacking the enemy at
Bleialf, Germany (%6)., On the 5ih ur 6th, accused was brought to
Battalion Headgquarters lozated at Winterscheid, Germany, by meumbers of
the military police. He was re-equirped,.being issued combst clothing,
g rifle, belt and pack, and sent to rejoin his company on the line at
Bleialf (R6,7,8), Other replacemenis were similarly processed at this
time and taken to the front lines in jeep and trucks. Accused was next
seen to the rear of the front lines near ths kitchen, on 11 February
1945 (R7,8)s An entry in the company morning report, which was received
in evidence without objection by the defense, shows accused’s status
changed from "Dy to AWOL 0600 6 Feb 45" (R6,7; Pros.Ex.A), It was
stipulated, with the consent of accused, that he was apprehended at
Luxembourg City, Luxembourg, on or sbout 11 February 1945 (R9).
1

Le Accused, after his rights as a witness were expleined to him,

elected to rem31n silent ard no evidence was introduced in his behalf (r10),

. 5. Competent uncontradicted evidence establishes that accused
absented himself without leave from his organization om 4 July 1944 and
again on 31 Joly 1944, Follcowing these absences, he returned to

military contzrcl by voluntarily surrendering himself at Blosville, .
France on 22 July 1944 and 21 Jamuary 1945. The entries in the morning
reports of his orgenization constituted prima facis proof of the absences
without leave alleged and clearly justified the findings of the court

as to Specification 2 and, as approved by the convening authority, as to
Specification 1 (NCM 1928, par.117, pps120,121; CM 231357, Adams, 18 B.R.
182 (1943); CM ETO 4120, MeGrepor; CM ETO 4171, MeKinnon).

Although no evidence wes asdduced proving that accused absented
himself et "Appeville, France" and "LaMancelliers, France®, as alleged,
such failure of proof does not affect the validity of the trial inasmuch
as the place of the commission of an alleged offensge does not have the
same importance or significance in military matters as it does in civi]
courts where the jurisdiction of the court is dependent upon the situs
of, an offense (Winthrop's Military Law and Precedents, (Reprint, 1920),
secs, 105,197,pp.81,138; CM 199270, Andrews, 3 B.R, 346 Dig.OpsJAG 1912-1940,
sec.416, p.270).

Concerning Specification 3 of the Charge, the evidence shows
that on 5 or 6 February 1945, sccused was brought to the Battalion Head=
quarters by menmbers of the military pollce. He was ree-equipped with
combat clothing and provisions, including rifle, belt and pack, and,
_together with other stragglers and reinforcements, sent forward to rejoin

-3 -
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his company inh the front lines, His organization was at this time
engaged in attacking the enemy at Bleialf, Germany. He absented
himself from duty on 6 February and was next seen in an area- to the
rear of the front lines; he was apprehended at Luxembourg City

*'11 February 1945, His absence was unauthorized, It has been held
that, in 'the absence of a direct attack upon a apecificatioﬁ\alleging
straight desertion, the prosecution may prove en act of desertion under
the 28th Article of War which includes absence without leave from an
accused's plareof duty with intent to aveid hazardous duty or to shirk
important service (CM ETO 5117, DeFrank)e It is clear from the facts
recited above that accused had full knowledge of the tactical situation
and that the nature of his service was hazardous duty, Under such
circumstances, the court was fully warranted in finding that at the
time he absented himself onh this occasion, he did so with the specific
intent to avoid the hazards of combat with the enemy (CII ETO 1249,
Merchetti; CM ETO 6177, Transeau; Cif ETO 7230, lMagnanti). Also, a
rule of military law provides that in time of war an absence of slight
duration, such as "even a part of a day", may fully justify a finding
by the court of an intention to desert the militery service (Winthrop's
Military Law and Precedents, (Reprint 1920), sec, 987, p.638). The .
accused was therefore properly found guilty of the offense of desertion,
as charged (CH ETO 117, DeFrank, gupra; CM ETO 8452, Kaufman),.

6. The charge sheet shows that scarsed is 29 years of age and
that he was inducted 10 July 1941 at Livingston, Louisiana, He had
no prior service, ‘

7¢ The court was legally constituted and had jurisdiction of the
person and offense. No error injuriously affecting the substantial
righte of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty, as approved, and the sentence,

8, The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58), Confinement in a
penitentiary is suthorized by Article of War 42. The designation of the
United States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement is proper (Cir.229, VD, 8 June 1944, sec.II par.1b(4), 3b)e

W Judge Advocate
'/422%23-;g;ﬁwﬁ4@ilkf Judge Advocate

rd et

[/ (on 1LEAVE) Judge -Advocate
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. lst Ind.

Ylar Departmert, Branch Office of Tn 9ngvocate C-eneral with the
Furopean Theater of Operations, E TOf Commanding
General, United States Forces, European Theater, APO 837, U, S. Army.

1. In the case of Private ULYSSES J. BIJEAUX (34079357) Company E,
12th Infantry, attention is invited to the foregoing holding by the Board
of Review that the record of trial is legally sufficient to suppert the
findings of guilty and the sentence as commuted, which holding is hereby
approved, Under the provisions of Article of War 50%, you now have
authority to order execution of the sentence,

2. When copies of the published order are forwsrded to this office,
. they should be accompanied by the foregoing holding and thia indorsement,
The file number of the record in this office is Cii ETO 14095, For con-

venience of reference, please place that number in brackets at the end of

the orders (cm ETO 14095).
/2 // //ze

E. C, McNEIL,
i Brigadier General, United States Army,
Asgistant Judge _Advocgte Generals

( Sentence ss commited ordered executeds GCMO 309, ETO, 5 Aug.1945)e
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Branch Office of The Julge Advocate Generel ’

with the
Euwropean Theater
APO 887
BOARD OF REVIEW KO. 3 12 SEP 1943

CM ETO 14126

UNITED STATES THIRD UNITED STATDS ARNY
Trial by GCM, convened at
Luxembourg Clty, Luxembourg,
23 March 1945, Sentence:
Dishonoreble discharge,
total forfeitures and con~-
finement at hard labor for
life., United States Penl-
tentiary, Lewisburg, Penn-
sylvania.

Ve

Privste WILLIE BENNETT
(34566360), 4176th
Quarterngster Service
Company

Ol e sl e oo i ol s OB S P

HOLDING .by BCARD OF REVIEW NO, 3
SIEEPER, SHERMAN and DEVEY, Judge Advocates

. 1. The record of trlsl in the case of the 'soldler
named above has been examlned by the Board of Review,

2, Accused was tried upon the following charge and
specification:

CHARGE: Violation of the 92nd Article of War.

Specification: In that Private Willle Bennett,
4176th Quartermaster Service Company d4iqg,
et Wecker, Luxembourg, on or sabout 6 Larch
1945, with melice aforethought, willfully,
deliherately, feloniously, unlawfully, and
with premedlitation kill one Private Leroy
- White, 4176th Quartermaster Service Company,
a human being by stabbling him with a
N _ bayonet. -

.
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previous conviction by summary court for absence without

" leave from his place of duty in violatlon of Article of

War 61, Three-fourtha of the members of the court present
at the time the vots was taken concurring, he was sentenced
to be dishonorably dlscharged the service, to forfelt all
pay and allowances due or to become due and to be confined’
at hard labor, at such place as the reviewing authority may
direct, for the rest of his natural life. The reviewing '
authority approved the sentence, deslignated the United-
States Penltentlary, Lewlsburg, Pennsylvanla, as the place
of confinement, and forwarded the record of trial for action
pursuant to Article of War 503,

3« The evldence showed that on the evening of 6 March
1945, at Wecker, Luxembourg, an eltercation arose between
accused and deceased durlng a stud poker game as the result
of accuged's withdrawal of certeln money from the pot after
deceased prematurely looked at accused's hole card (R8,12,
16,42,52,59,63), During this altercation, deceased drew a
small pocket knife and in a threatening manner ordered
accused to return the money to the pot (R20,33,43,44,50,56),
Other players managed to halt the argument and succeeded in
getting accused to leave the room in which the game hald
been taking place (R13,33,53)., At a time variously estimated
at from one to three minutes later, he came running back into
the room with a bayonet in his hand (R9,25,35,37,54,55).
‘Deceased, who had been standing near the door by which
accused left and through which he reentered, turned and ran
toward a doorway at the other end of the room but turned to
fece the accused when about midway through the room (R9,13,
14,25,36,38), Accused moved stralght shead and deceased
fef1 fo the floor with a bayonet in his head (R9,10,11,25, -
26,27,55). Accused had elther thrown the bayonet or stabbed
deceased with a forward thrust with his right hand from
shoulder height (R1l)., Deceasel 3ied a short time later
from the wound thus recelved (R28, Pros.Ex.l).

There was testimony that accused had been drinking
earlier in the evening and appeared to be somewhat intoxi-
cated during the game and immedlately after the homiclle
occurred (R16,69,71,80,82,92,93). There also was evidence
that he was normally of an even temper but drank heavily
and was easily affected by liquor (R15,40,58,67,68,79). ‘

He testifled that he had no recollection of striking the fatal
blow (R102-104). However, when questioned immedlately after
the homicide, he told an officer that deceased "pulled out
e knife so I got my bayonet and threw 1t at him" (R66).
Further, he remembered all the incidents leadlng up to.the
homlcide, incluiing such detalls as the hand he held when
the argument started, remembered going to hia btlllet across
the street after he left the poker game, and also remembered
igggggé?g to the house in which 3sceased was killed (R102,

’ . '
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4, From the facts shown, the court properly could find
that accused acted with the requlsite malice aforethought
to constitute hls offense that of rmurder, Having in mind
the fact that decessed ran from accused when the latter
entered the room, there can be no question of szelf-defense
in thls case, even though deceased had previously threatened
accusel while armed with a pocket knife; at the time of the
homicide, accused was the aggressor, Further, in view ¢
the inadequacy of the provocstlion and the deliberation 6f the
crime after the quarrel had broken off, the court was
warranted in rejecting the apparent theory of the defense
that the crime was manslaughter only. Any suggestion that
accused was too drunk to entertain the requisite malice
aforethought to commit murder is not entitled to serious
consideration, The record 1s legally sufficlent to sustsain
the findings of the court (CM ETO 6682, Frazier).

5. The charge sheet shows that accused 1s 2§ years,
8 months of sge and was inducted 15 January 19543 at Fort
Berning, Georgla. No prior service 1s shown.

6+ The court was legally constituted and had juris-
diction of ths person end offense, No errors injuriously
affecting the substantial rights of accused were committed
during the triel. The Board of Review 1s of the opinion
"that the record of triel 1s legally sufficlent to support
the findings of gullty and the sentence.: ,

7. Confinement in a penitentiary is suthorized upon
conviction of murder by Article of War 42 and sections 275
sand 330, Federael Criminel Code (18 USCA 454,567). The
designation of the Unlted States Penitentiary, Lewlsburg,
Pennaylvanla, as the place of confinement, 1s proper
(Cir.229, WD, 8 June 1944, sec.ITI, pars.lb(é) Sb)

W Judge Advocate
Zszéhyﬁktéﬁ\lzatbuﬂﬂJudge Advocate
;21222%25/59 /K} Judge Advocate
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Breanch Office of The Judge Advocate General
with the
European Theatexr
AP0 887
' EOARD OF REVIEYW MOe 2 18 MG 1045
-CM ETO 14128 o
UNITED STATES g XX CORPS
i'. ) Trial by GCM. convened at Bad
) Nauheim, Germany, 9 June 1945%
Privates ROEERT BRANDON (3L4754777) )  Sentence as to each accuseds
' and WILLIAM B, MITCHHER (33801970), ) Dishonorable discharge, total
both of 3110th Quartermaster Service ) forfeitures and confinement at
Company : ) bard labor for life. United
: ) States Penitentiary, lLewisburg,
) Pennsylvaniae

- HOLDIIG by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates:

le The record of trial in the case of the svldiers named above
has been examined by the Board of Review.

2e¢ dccused were arraigned separately and with their consent were
tried together upon the f£ollowing charges and specificaticns:

ERANDON,
CHARGE Is Violation of the 92nd Article of Ware

Specifications. In that Private Robert Brandon, 3110
Quartermaster Service Company, d4id at Borsdorf,
. Germany, on or about 5 April 1945, forcibly end -
feloniously, against her will, have carnal knowledgs
of Frau Terese Hsrzingers

CHARGE IIs Violation of the 93rd Article of Ware
o (Finding of not guilty)

Specification 1s (Finding of not guilty)

- S 1412
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Specification 2: (Finding of not guilty)
CHARGE IIXs. Violation of the 6lst Article of Wars

Specifications In that % * ® did, at Geissen,
Germany, without proper leave absent himself’
from his organization at Geissen, Germany,
from about 1800, 5 April 1945 to about 1030,°
6 April 1945

g MITCENER
CHARGE Iz Violation of the 92nd Article of Ware

Specifications In that Private William B. Mitchner,
3110 Quartermaster Service Compeny, did at Borsdorf,
" Germany, on.or about 5 April 1945, forcibly and -
felonjousdly, ageinst her will, hawe carnal kmowledge
of Frau Hilda Seifze

CHARGE IT: Violation.of the 93rd Article of Ware

Specification 13 In that * * = gid at Borsdorf,
_ Germany, on.or about 5 April 1945 commit the
crime of sodomy by feloniously and against
the order of nature having carnal connsction
rer os and per'annun\x.with Frau Hilda Seitz..

Specification:2s In that * & * 3i3 at Borsdorf,
Germany, on or about 5 April 1945, by foree
and violence and by putting him in fear,
feloniously take, steal and carry away from:
the person of Herr Karl Michel, Borsdorf,
.Germany, a wallet, small change, a gold ring,
pocket knife, and acigarette lighter, the
property of Herr Karl Michel of the value of
about $20.00.

Specification 31 (Finding of not'guilty)
CHARGE III: Violation of the 6lst Article of Wars

Specifications: In that * * * did, without proper
leave absent himself from his organization at
Geissen, Germeny, froam about 1800, 5 April 19115
to about 1030, 6 April 1945,

Each accused pleaded not guilty and, two-thirds of the members of ths
court present at the time the wie was teken concurring, accused Brandom
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was found not ‘guilty of Charge II end of the two specifications there-
under; accused lhtchner was found not guilty of Specification 3,

Charge II, and each accused was found guilty of .the remaining charges

~ and specifications preferred against him. No evidence of previous
convictions was introduced as to Brandon. Evidence was introduced of.
one previous conviction by summary court as to litchner for absence -
without leave from his appointed place of duty, in violation of Article
of War 6le. Three~-fourths of the members of the court present at the
time the vote was teken concurring, each accused was sentenced to be
dishonorably discharged the service, to forfeit all pay and allowances
due or to become due and to be confined at hard labor, at such place
asthe reviewing authority may direct, for the term of his natural life.
The reviewing authority approved the sentence, as to each accused,
deaignated the United States Penitentiary, Lewisburg, Pennsylvania, as
the place of confinement and forwarded the record of trial for action
pursuant to Article of War 503.

3. Evidence for the prosecution shows that on 5 April 1945,
Privates Robert Brandon and William B. MMitchner were members of the
3110th Quartermaster Service Company, which organization on this date
moved from Airstrip Y-87, near Borsdorf, to a new location near Geissen,

Germany (R19;Pros.Ex.C). Both accused failed to meke this move with
their unit and were accordingly reported absent without leave. There
was received in evidence, without objection by the defense, extract
coples of the morning report of their organization contammg the
followmg entries, as to each accuseds

*Fr dy to AWOL 1800 hours 5 April 1945'
*Fr AWOL 1030 hours 6 April 45 to conf 5th Dive
Stockade® (R25, Pros.Exs.F,G,H,I).

It was further shown that sometime during the afternoon of the
5th April two colored soldiers entered the house of Frau Terese Herzinger,
17 Nitta Street, Borsdorf, Germany, and asked for liquor (BRS,12,19,20).
‘In addition to Frau Terese Horzinger and her two young children, also
present in the house at this time were the elderly Frau Herzinger,

Herr Karl Michel, the grandfather, and Frau Hilda Seitz, & neighbor,
and her young daughter. Accused were told that they had no liquor and
were of fered eggs, which they refused. Doth soldiers were armed with
riflese The shorter one (Mz.tchm r) forced the younger Herzmger, Frau
Terese, from the kitchen into the living room, where he pulled her
underpants down. She objected to his conduct, saying *Nix-no good*
and beggedhim to leave her alone as she was the mother of two children
(R8,20). She also insisted that she was not feeling well as she was
having her period (R12). He then pushed her back into the kitchen,
after which the two soldiers talked together, following which the ®taller
‘- one," whom she identified as accused Brandon, forced her back into the
living room and then led her into a bedroom. He put his rifle aside,

pushed her onto the bed, lowered his pants, and engaged in sexual inter= .
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course with hexr (R9). She protested by asking him to leave her alcne
and "not to shoot' and "not to kill" her (R9). She told him to let

her alone as she was not feeling well and repeated this "again and
again®* (R12,13). She struggled during the entire time that she remained
with accused, which was about half an hour, but she did not scream
because *he kept me so tight I could not yell* (R13). She did not i
submit willingly to his advances (Rl13)e. '

After completing the act they returred to the kitchen and the
other soldier, who was described as the "shorter one® and identified
as accused Mitchner, took Frau Hilda Seitz into the room, drew the .
blackout curtains, pushed her on the bed, placed his rifle besgide the
-bed, and engaged in sexual intercourse with her (R14,15,17)« She testie
fied that he *misused® her by inserting his penis into her *vagina”
and alsgo into her *rectum® (R15). These were two separate acts follow-
ing which she "had to suck it" (Rl15). Although he hurt her she did not
struggle to'prevent his advances because she was "afraid of being
shot® as he kept his rifle "standing at the night table" (Rl5). When
she tried to leave the room he said "Nix" andjumped from the bed
and stopped her., After remaining with him more than an hour, he un-
locked the door and returned with her to the kitchen (R15)e The
children were crying at this time and one of the soldiers "motioned®
that he would shoot if anybody made any noise. Upon leaving the house
at about 6300 pm, they forced Herr liichel outside, searched him and
took his pocketbook, cigarette lighter, knife, wateh, ring, and some
Cerman currency, which consisted of two 50 mark notes (RR1l)e As the
soldiers departed a shot was discharged but Herr Michel was unable to
state who fired the weapon as he was running in an effort to escape
(R21,23). ) ,

It was stipulated between counsel for the prosecution and
defense that if Major C. M. Hartman, ledical Corps, of the 58th General
Hospital, were available as a witness, he would testify that on. 5 April:
1945 he examined both Terese Herzinger and Hilda Seitz and that, as
" regards the former, he discovered no evidence of trauma of the external
genetalia but a profuse smearing of blood on the inside-of her’thighs
- and perineum, and that, as regards the latter, the examination revealed
evidence of swelling and edema of the anal canal and an indication that
her rectum had been subjected to trauma (R18,Pros.Ex.d).

On 7 April an identification parade was held at leitch, Germany,.
at which time and place accused llitechner was identified and *picked
out® of the lineup as one of the assailants herein (R17,22)s Both
were identified in court (F8,14,19,20,22),

Le Accused, after their rights were explained to them, each
elected to be sworn as a witness in his own behalf (R25,32).

e . - {412¢



. (217)

\

Brandon testified that on the morning of 5 April 195, he

was on duty unloading and guarding gasoline and that after chow he and
Mitchner went into some woods nearby the airport loocking for souvenirse
Upon leaving the woods they were stopped by two officers and ordered
to pull their pants down for an examination, inasmuch as they had
received a report that some women had been raped and that one of them
was menstruatinge Asthey had no blood on their clothing they were
released. When they returned to the airstrip their companyhad

*pulled out" (R25-27). He and ifitchner made an effort to "catch up"
with their outfit but were halted by two guards, who, upon being

given a password, stated that the signal was incorrect and suggested
that they spend the night there as it was dangerous walking in the
vicinity after dark (®R6). The following morning they were told by a
Lieutenant Colonel to remain there until transportation was available .
to return them to their orgenization. Instead of being returred to
their company they were taken to the lMilitary Police Headquarters where
they were searched. Somewhat later he (Brandon) saw the German wamen,

here concerned, for the first time. This was when one of them picked
him out of a lineup of eleven men in an identification parade held at
“a laundry outfit (R2Y)e He overheard the sergeant tell an officer,
who was present at this time, that "she could not say for sure® that he
was the right man (R29).

N Mitchner's testimony corroborates and is substantlally identical
with that given by Brandone He added that on the morning of 6th April
1945 a civilian wes brought into the Command Post, who, upon observing
him and Brandon, said "That is them,* but added that he could not
recognize the "one with glasses on* (R34). He was later scarched and
two 50-mark German notes &s well as currency of other countries taken
from hime The following day he was picked out in an identification
parade by two c¢ivilians, a man and a woman, but the man identified
another soldier prior to indicating accused (R35,36,40)..

5S¢ Repe isthe unlawful carnal knowledge of a woman by force and
without her consent (MCM, 1928, Par.1,8b,p.165). The extent and character
of resistance required in a woman to establish her lack of consent
- depends upon the circumstances of the case and the relative strength
of the parties (1 Wharton's Criminal Law,(12th Ede, 1932) s2ce734,0¢995)
The undisputed evidence herein shows that on the evening in question,
and while armed with rifles and during a period of absence without
authority from their organization, both accused Brandon and Iiitchner
entered the house of Frau Terese Herzinger where the taller soldier
who was identified as accused Brandon approached Frau Terese and forged
her into a bedroom, where he placed his rifle aside, pushed her onto a
bed and forcibly engaged in sexuasl intercourse with her. She protested
and struggled and urged him to desist, stating that she was ill end the
mother of two childrens She denied consenting to his advances or to

his act of sexual intercourse., Shortly after the completion of this.
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act, the shorter soldier, who was identified as accused Llitchner,

took Frau Seitz into the living room and, after drawing the curtains and
placing his rifle beside a table, pushed her onto the bed and engaged

in sexnal intercourse with her.s He penetrated ker person both from

the front and rear and forced her to take his penis in her mouths She -~
was frightened and stated she did this act to prevent him from shooting
and killing bere In support of her testimony the officer, who examined
Frau Seitz shortly after the occurrences, stated that her rectum showed
evidence of a recent bruise and that her anal canal was swollen. Such
evidence affords corroboration of the direct testimony of the German
woman that accused committed the offenses of sodomy and rape as charged
(CM ETO 39, Lawrence; CM ETO 3858 Davis and Jordon; CMM ETO 622) Kinney
and Smith; Cl ETO 9611 Prairiechief)e :

Likewise the finding of the money in the amounts and in the
dencminations alléged with other items of personal property on the
peracn of accused Mitchner corroborates the testimony of the German
witness that Mitchner took his personal property from hims, The fact
that accused was armed, that he forced the German man to put his ams
up in the air and that he fired his rifle and frightened the civilian
as he escaped constitutes a sufficient showing of force and violence to
sustain the findings of the court that accused committed the crime of
robbery as charged. Such findings of the court are supported by sub-
atantial evidence (CM ETO _5_561. Holden and Sgencer; CM ETO 12650 Combs

-and Shimmel).

6. The charge sheet shows that accused Brandon is 22 years, 1l
months of age and was inducted 21 June 19)3 at Fort Benning, Georgla;
accused Mtchner is 31 years, six months of age and was inducted 13
October 1943 at Philadelphia, Pennsylvania. Neither had prior service.

7. The court was legally constituted and had jurisdiction of the
persons and offensess No errors injuriously affecting the substantial
rights of either accused were committed during the triale The Board of
Review is of the opinion that, as to each accused, the record of trial
is legally sufficient to support the findings of guilty and the sentences

8. The penalty for rape is death or life imprisonment es the couwrt-
martial may direct (AW 92). Confinement in a penitentiary is authorized
upon conviction of rape by Article of War 42 and sections 278 amd 330,

. and for the crime of robbery by Section 28), Pederal Criminal Code (18
USCA 457, 567 end 463)s The designation of the United States Penitentiary,
lewisburg, Pennsylvanie, as the place of confinement, is proper eas to

each accused (Cir 229, WD, 8 June 194k, sec II, parse 1b(4)3D)e

Judge Advocate
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Brahoch Office of The Judge Advocate General
with the

European Theater of Operations
APO 887

BOARD OF REVIEW NO. 2 : 13yl 145 | 7

CM ETIOC 14131

UNITED STATES 4TH INFANTRY DIVISION

Trial by GCH, convened at Schmerl=-
dorf, Germany, 17 June 1945,
Sentence: Dishonorable discharge,
total forfeitures and confinement
at hard labor for:life, Eastern
Branch, United States Disciplinary
Barracks, Greenhaven, New Yorke

Ve

Private VIRGIL L. LA NORE
(36457673), Company K,
12th Infantry

N St S e sl s St St o

HOIDING by BOARD OF REVIEW NO, 2
- VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

le The record of trial in the c¢ase of the soldier named above
has been examined by the Board of Review,

. 2+ MAccused was tried on the following cha.rges and speci-
fications:

CHARGE It Violation of thé b8th Article of Were

Specification:t In that Private Virgil L. LalNore,
Company K, 12th Infantry did at Sainteny,
Normandy, France on or sbout 13 July 1944,
desert the service of the United Stetes by
absenting himself without proper leave from
his organization, with intent to aveid
hazardous duty, to wit: Combat with the
enerry with which hls company was engaged,
and did remain sbsent in desertion until
he was apprehended at Paris, Seine, France
on or about 9 April 1945,

14151
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CHARGE II: Violation of the 96th Article of Ware
_Specification: (Finding of mot guilty)

Ke pleeded not guilty and, three-fourths of the members of the court
present when the vete was taken concurring, wes found guilty of
Charge I and its Specification and not guilty of Charge II and its
Specificatione No evidence was introduced of previous convictionse
Three=fourths of the members of the court present when the vote was
teken concurring, hs was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become dus,
and to be confined at hard lebor, at such place as the reviewing
authority may direct, for the remainder of his natural life. The
-reviewing authority approved the sentence, designated the Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement, and forwarded the record of triel
pursuant to Article of War 50%.

3« The prosecution's evidence shows accused was identified
as a member of Company K, 12th Infantry, which was located on 13
July 1944 in the vicinity of Sainteny, France, in attack ard in
direct contact with the enemy, receiving both ertillery and small
arms fire (R4)s A check of the men on 13 July showed accused to
be missing and he was reported "Me.I.A." after the company area had
been also checked for hime He was not again seen by his platoon
comandere An extract copy of the morning report of Company X, 1l2th
Infantry (Pros.Exed), was admitted in evidence without objection
(R4=5)e It discloses accused as "asgd. and jde fre Hge 924 Reple
Bn." on 11 July 1944; on 22 July 1944, "dy. to MIA and drpd fr.
rolls 13 July 44" and under date of 1 May 1945, correction, "dy to
MIA and drpd fre rolls 13 July" should be "dy to AWOL 1200 13 July
44", It was also stipulated by the prosecution, defense and the
accused that Company K, 12th Infantry was at Sainteny, Normandy,
Prance, on or about 13 July 1944 and that acoused was apprehended
at Paris, Seine, France, on or about 9 April 1945,at which time he
hed in his possession a pass which he knew to be forged. Accused
expressly consented in court to the stipulations (R6).

4+ On being advised of his rights as a witness, accused elected
to remain silent and no evidence was presented by the defense (R7).

Se "Desertion is absence without leave accompanied
by the intention not to return, or to aveid
hazardous duty, or to shirk important servics"
(MCM, 1928, parel30Oa, pel42).
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Under Article of War 28 "any person subject to military
law who quits his organization or place of duty with the intent to
avoid hazardous duty or to shirk important service shall be deemsd
a deserter”, The undisputed evidence shows that accussd was missing
from his organization at the times and place and under the circum=
stances alleged, that is, while his company was engaged in battle,
Not only 4id he leave at that time without authority but he remained
in unauthorized absence for nearly nine months and oould well have
been charged and convicted of desertion on that showing alone., The
evidence presented even wlthout the admissions made by acoused,
both expressly and by implication, clearly shows accused as guilty
of a violation of Article of War 58 (CM ETO 5291, Piuntedosi;

ETO 6549, Festas CM ETO 10578, Parisien).

6e The charge sheet shows a.ccused to be 22 years of sges
Without prior service, he was inducted 15 March 1943 at Muskegon, ’
Michigan,

7¢ The court was legally constituted and had jurisdiction of
the person and offensee No errors injuriously affecting the sub-
stantial rights of the accused wers committed during the trial,
The Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sentence,

8¢ The penalty for desertion in time of war is death or such
other punishment as a court-martial mey direct (AW 58)s The desig=-
nation of the Eastern Brarich, United States Disoiplinary Barracks,
Greenhaven, New York, as the place of confinement is authorized
(Cire210, WD, 14 Sept. 1943, sec.VI, as amended),

T,
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Branch Office of The Judge Advooate General
with the
European Theater of Operations
AFO 887

BOARD OF REVIEW NO. 3 20 JuL 1945

CM ETO 14133

UNITED STATES 4TH INFANTRY DIVISION

Irial by GCH, convened at Bainberg,
Germany, 15 June 1945, Sentence as
to eacht Dlshonorable discharge,
total forfeitures, confinement at
hard labor for life, Eastern Branoch,
United States Disciplinary Barracks,
Gresnhaven, New York,

Ve

Privates First Class JOSEFH
A, CORRITRELU (11005041) and
NUNZIC <77:%r1 (33591124),
both of Company E, 8th
Infantry

QL P LN W N S L

HCIDING by BCARD OF REVIEW WO 3
SIEEPER, SHERMAN and DEWEY, Judge Advocates

1, he record of +trial in the case of the soldiers named above
has been examined by the Board of Reviews.

2+ Accused were arraigned separatsly and tried together upon
jdentical (save for their respective names) charges and specifications,
as followss

CHARGE I: Violation of the 58th Articls of Ware

Specification 1t In that * * * 3id, at or near
Washeid, Germany, on or ebout 29 January
1945, desert the service of the United States
by absenting himself without proper leave
from his organization, with intent to avoid
hazardous guty, to wit: an engagement with
the enemy, and did remain absent in desertion
until he was apprehended at, or near Virton, '

. Belgium, on or about 9 February 1945,

- 1 -
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Specification 2t In that * * * 3id, et or near
Oleheim, Germeny, on or about 14 February
1945, desert the service of the United
States by absenting himself without proper.
leave from his orgenizetion, with intent
to aveid hazardous duty, to wit: an )
engagemont with the enemy, and did remain
absent in desertion until he was appre=-
hended at or near Virton, Belgium, on or
about 28 February 1945,

Specification 3: 1In that * * * 3id, at or near
Roding, Germany, on or sbout 9 March 1945,
desert the service of the United States
and did remaln ebsent in desertion until
he was apprehended at Brussels, Belgium,
on or sbout 13 April 1945. _

CHARGE II: Vioclation of the 69th Article of War,

Specification: In thet * * * having been duly
prleced in confinement at Service Company,
8th Infaxtry, on or ebout 6 March 1945, Jid,
near Hoffeld, Germeny, on or about 9 March
- 1945, escape from said confinement before
he was set at liberty by proper authority.
Each pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was found guilty
of the charges and specifications preferred asgainst hime As %o
Corriveean, evidence was introduced of two previous convictions by
special court-martial, one for ebsence withoy ;Jlgave for one day in
violation of Article of War 61, and the other i‘ /drunk end disorderly
in uniform in a private home in violation of Article of War 96, As
to Scuderi, evidence was introduced of ome previous conviction by
special court-martial for ebsences without leave of one, one and 14
days respectively in violation of Article of War 6le Three=fourths
of the members of the court present when the vote was taken concurring,
each was sentenced to be dishonorably discharged the service, to ‘
forfeit all pay and allowances due or to become due, and to be con=
fined at hard labor, et such place as the reviewing authority mey
direct, for the term of his natural life. 4s to each, the reviewing
authority approved "only so much of the findings of guilty of the
.Specification, Charge II and Charge II", as involved "findings that
the accused, having been duly placed. in confinement as alleged, did,
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at Roding, Germany, on or sbout 9 March 1945, escape from sald con=

. finement before he was set at liberty by proper authority", approved.
the sentences, designated the Eastern Branch, United States Disciplinary
Barracks, Greenheven, New York, as the place of confinement of each
eccused, and forwerded the record of trial for acticn pursuant to
Article of War 50%. :

3. Summary of evidence for prosecutioni

Duly authenticated extracts of company morning reports for
5 February, 21 February, 10 March and 12 March, 1945, were introduced
into evidence without objection (R7-9; ProssExel,2)s

« ' On 28 January 1945 accused's company relieved a company of
the 87th Infantry near Maspelt, Belgiume That afterncon it received
enemy fire as it did the morning of the 29th when it launched an attack
in the direction of Hermespand (R9)e Morning report entries for 6
February 1945 show eech accused from duby to AWCL as of 0830, 29 Janu=-
ary 1945 (Pros<Ex.l,2)s Accused’ were apprehended in militery uniform
on or about 9 Februery 1945 at or near Ste. Vincent, Belgium (R10).

) On 14 February 1945 accused's company was oocupying positions
at or near Olzheim and was under enemy fire (R9)e Morning report
entries for 21 February 1945 show each accused from duty to AWOL as
of 14 February 1945 (Prose«Ex.1,2). 4Accused were apprehended in militery
1(m_ifc)>rm on or sbout 28 February 1945 at or near St, Vincent, Belgium
R-].o [} -

"About the 12th (sic) of March", Captain John C, Vonkesenel,
Service Company, 8th Infantry, turned accused over to the sergeant of
the guard with instructions to place them in confinement. The captain
4id not tell the accused personally that they were to be put in con=-
finemente "They were in the hall just outside of the office and it
1s possible they heard the instructions I had given the sergeant"”
(R11-12,17)e Morning report entries for 10 March 1945 show each ace .
ocused from duty to confinement, 8th Infantry Stockede, 6 March 1945,
ewaiting trial for violation of Article of War 58 (ProseExel,2) ‘
On 9 March 1945 at Roding, accused were emong the 20 or 25 prisoners
housed on two floors of a building (R13,16)e They wore on the second
floor (R14)s A single stairway led therefrom (R16) et the foot of
which stood the lone guarde Accused did not pass this guarde However,
there were holes in the house through which men might pass snd it was
dark (R13-14), Accused were found to be missing (R15), Search was
maje for them without success (R13,15-16)s Morning report entries of
12 March 1945 show accused from confinement 8th Infantry Stockade to
escape and ANOL 9 March 1945 (ProsJEx.l,2)s Accused wers apprehended
-in mildtary uniform on or sbout 13 April 1945 at or’mear Brussels,
Belgium (R11),- -
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4, No evidence was presented by defense. After his righﬁs as
a witness were expleained, each accused elected to remain silent (R18),

5. At the outset three irregularities require comment?

ae The order (par.9, SO 123, 15 June 1945, Headquarters .,
4th Infentry Division) appointing Captain William I. Bouton, law member
for the trials of accused, did not expressly relievoe the law member,
Yajor Walter Be Todd, previously appointed (parel, SO 103, 24 March
1945, Headquarters 4th Infantry Division)e <he relief of Major Todd
ag law member was implicit in the appointment of Captain Bouton as
such (See R1=3),

be A member of the court stated he hed formed en opinion
thet accused were guiltye He was excused and withdrew (R3-4),
While the member should not have expressed his opinion, the Board of
Review is of the opinion that no substentlal rights of the asccused
were affected,thereby. ‘

ce The prosecution asked accused if St, Vincent, Belgium,
where they were apprehended the first two times, was a suburb of
Vinton, Belgium, where they were alleged and found to have been appre=
hended the first two times (R10)e It was improper to have so asked
accused, particulerly in view of their elections, subsequently expressed,
%o remain silent (R18)e However, no substential rights were in-
juriously affected therebys Their offenses were complete when they
ebsented themselves without lsavee The place of their apprehension
was irmaterial (Cf: CM ETO 2473, Cantwell), .

6e 8¢ Specifications 1 and 2, Charge I

The record supports the findings (CM ETO 10218, Gaines,
and ceses therein cited)e 4As to Specification 1, the variance between
the allegations, findings, and actions on the one hand that accused
deserted at Washeid, Germany, and the proof on the other hand that -
accused deserted at Maspelt, Belgium, prejudiced no substential rights
of the accuseds The place of desertion 1s not of the essence of the
offense (CM 199270 (1932), Dige Ops JAG, 1912-40, sece416(10), pe270)s

\
be Specification 3, Charge I

Each aocused's unauthorized absence of 35 days in an
active theater of war, commenced by an escape from confinement while
ewaiting trial for and following hard upon two unauthorized absences
to avoid hazardous duty, and terminated by apprehension, supports the
court?s inference and findings that at some time accused intended not
" %o return (CM ETO 1629, O'Donnell, and cases therein cited)e

i
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ce Charge II and Specification.

Accused were alleged and found to have escaped from
confinement 9 March 1945 at Hoffeid, Germany. The escapes were
proved to have been made at Rodinge The reviewing euthority ap=-
proved only so much of the findings of guilty of Charge II (awW 69)
and Specification as involved findings that accused, having been
duly pleced in confinement as alleged, did, at Roding, Germany, )
escape from said confinement before set at liberty by proper euthority.

Clearly, escapes at Roding, Germany, were not lesser in-
cluded offenses of escapes at Hoffeid, Germany = assuning the place
of escape to have been material. However, the place of escape was
not of the essence of the offenses (Compare CM 199270 (1932), Dige
-Ope JAG, 1912-40, sec,.416(10), p.270, to the effect that the place
of desertion was not of the essence of desertion)e Thus, the variance
between the allegations and findings on the one hand and the proof
and actions on the other prejudiced no substantial rights of the
accusede .

The limited approvals of the findinge is not to be construed-
as disapprovals of the findings of guilty of Charge II, While the
reviewing authority in approving only so much of Charge II and Speci~
ficetion as hereinbefore set out, failed to declare affirmatively thet
the misconduct was in violation of Article of War 69, the approved
findings were clearly in violation .of Article of War 69 and negate a
construction that the reviewing authority did, in fact, disapprove
Charge II. Even should the actions be construed as disapproval of
the findings of guilty of Charge II, the resulting failure to desig-
nate an Article of War would not be material in the instant cases
‘The approved findings were of an offense of which the court had juris-

diction (MCM, 1928, pare28, pel18)e :

. Te The charge sheets show thet accused Corriveau is 22 years
of age and was inducted, without prior service, 5 February 1942 at
Fort He Ge Wright, New York; Scuderi is 21 years of age and was ine
ducted, without prior service, 16 Mey 1943 at Fhiledelphia, Fenn=
sylvaniae :

8¢ The court was legally constituted and had jurisdiction of
the persons and offensess No errors Injuriously affecting the sube
stantial rights of the accused were committed during the trial.
The Board of Review is of the opinion that the record of triel is
legally sufficient to support the findings of guilty and the sentences.

-5-
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9¢ The penalty for desertion in time of war is doa.th or such
other punishment as & court-martial may direct (AW 58), The desig~
netion of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, is authoriged
(AW 24; Cir.210, WD, 14 Bopte1943, secsVI, as amended )

Judge Advocate
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Br&nch Office of The Judge Advocate General Foa
r _ with the
European Theater C
. APO 887
BOMRD OF REVIEW NO. 3 18 AUG 1945 .
| CX ETO 1135 | |
( - . : 1]
UNITED STATES 3 4LTH INFANTRY DIVISION
Y. ) Trial by GCY, convened at Windsheim,
) Germany, 1 June 1945, Sentence:
Private First Class FRANK P. ) Dishonorable discharge, total
CERRITO (32009636), " ) forfeitures and conflnement at
- Company B, 12th Infantry’ ) - hard labor for 60 years, Eastern
: . ) Branch, United States Disciplinary
) Barracks, Greenhaven, Ney York,

»

HOLDING by BOARD OF REVIEW NO. 3
SLEEPER, SHERMAN and DEu‘EI, Judge Advocates

"1, The record of trial in the case of the soldier .named above - ° "-,
has been examined by the Board of Review and found lega.lly sufricient EY
to support the sentenco. Tove

. 2+ Accuséd was cha.rged with absence without leave with intent ,
to avoid hazardous duty in violation of Article of War 58, The evidenco ‘
was not disputed that on 10 February he was "coming back®" to duty with-
Company B, 12th Infantry from a reinforcement depot, When he reached .
the regimental Service Company, then at Schweiler, Germany, he was ' -
. attached to it with seven other men in order that they might be tried -
out as truck drivers, Three were. selected from this group. About 7:30
am on 16 February accused was informed that he had not been chosem and
. that he would returm at 9 am that day to his company, At that time his = -
' absence wad discovered (R5-9,11; Pros.Ex.A). He had no suthority to be - .
-absent, On 16 February Company B was in contact with the enemy "not
more than‘ten miles® forward from Herscheid, Germany, and receiving
mortar, emall arms and some artillery. fire tRlO-ll). Accused was appre-_ _
hended’on or about 12 April 1945 in Liege, Belgium.(R12)e The dilta.nco
from Schweller towﬂerscheid, Germa.ny, was not disclosed. ,

" 34 For the defense ’ Private First Class. mn. S. l[cxcnmo U

_ Company I, 12th Infantry, testified that he was.one of the group to be " S
" tried out as truck drivers (R12), that on the morning of 16 February ~ '~ ..
when "they hollered to get our mess kits and go to breakfast®, accuse
’ waa not preaent a.nd tha.t ha did not see hinm leave (R'LS 17). .It was ‘a

4
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~ after breakfast that they were mformed "we were going back to the
line company" (R13,15). N .

: L, After his nghts vere éxplained accused elected to rema.in
silent (r18), -

5, There was no evidence that accused knew while he was attached
to the Service Company from 10 to 16 February where his company was or
whether or not it was then engaged in hazardous duty. He was returning
to it from a reinforcement depot, ‘

In CX ET0 7532, Ra.mirez, the Board of Review stated as

follows: ' ' ' - -

"When a specification alleges desertion with
.intent to avoid hazardous duty, this intentment
must be proved, and the burden is on the prose-'
cution to establish it # # %, This burden is
not discharged by a mere showing that accused's
organization was in combat during his absence,-
In order to sustain findings of gullty, it is-
‘necessary that substantlal evidence reasonably
- support the conclusion that accused initially -
' absented himself without leave (1) with knowledge \
of the hazardous duty required of him; and (2)
with intent to avoid its performance. Intent
may be inferred from the fact that accused's :
absence without leave effected - or was initiated .
_under circumstances reasonably calculated to
effect = avoidance of hazardous duty of which he
had knowledge at the time of his departure, In
the case under consideration, with reference to
' ‘Specification 2. % % 3#, the only evidencs having -
any bearing whatsoever on the MM
of accused's campany on 8 November is the first -
gergeant's .testimony that 'in the middle of'
October, we were in a defensive position in the
vicinity of 'N # # % and in the month of November ,
we wers in the attack until the first week of :
/. December, further that on 8 November 1944 the
~ orgardzation was again at N # % ¥, France, There
- 4s no other evldence of notice to or knowledge on
" the part of accused of any specific hazardous duty °
facing him as a member of his company on or_about. -
‘the date of his initial sbsence Novembeg]. N
‘To infer such knowledge irom the meager, vague and
, general testimony quoted above, and to use the in- -
. ference thue arrived at as the basis of a further - .
""inferenco of intent exceeds even the broad limits .
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of judicial discretion accorded courts-martial
in determining such necessarily inferential
issues of fact, Accused pleaded not guilty of
- desertion with intent to avoid hazardous duty, and
the legal presumption of innocenegs until proved
guilty has not been overcome by any substantial
evidence capable of supporting the necessary in-
ferencs of intent, The evidence therefore sus-
tains only so much of the findings of guilty of
Specification 2 as involves the lesser included
offense of absence without leave in violation of
Article of War 61* (Underscoring supplied).

The foregoing language is particularly applicable to the instant case,
and upon the same reasoning, the Board of Review is of the opinion that
the courtts findings of guilty are sufficient only to support findings
of guilty of the lssser included offense of absence without leave from
16 February to on or about 6 April 1945 in violation of Article of War
61, As in CK ETO 7532, Ranmirez, supra, the absence is so prolonged
that Intent to desert could have been inferred from that alone, had
ordinary desertion been alleged.

( ON LEAVE ) X Judge Advocate

o A ,
%//‘{&f/ &y ‘Z) ‘Judge Advocate
77
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Branch Office of The Judge Advocate General '
with the '

European Theater
APO 887

BOARD OF REVIEW NO. & ¥ 8 AUG 1945

Cif ETO 14138

UNITED STATES ) 4TH INFANTRY DIVISION _

Y. ; Trial by Gecu, ‘convened at Schmerldorf,
) Germany, 13 June 1945, Sentence:

Private SIDNEY SPITZER g

)

)

(32979793), Company L,
12th Infantry

Dighonorable discharge, total forfeitures
and confinement at hard labor for 20 years.
Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO. 4
DANIELSON, MEYER and ANDERSON, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of ‘Review and found legally sufficient
to support the sentence.

2. The record contains no evidence that accused was notified that
he was to be relieved from duty with the service company, with which
he had been for some two weeks trying out as a truck driver, and re-
turned to his line company. Neither is there any evidence that ac-
cused was aware of hazardous duty, and the record is dewvoid of evid--
ence of circumstances surrounding the absence from which an infer-
ence might be drawn legitimately that accused entertained the intent
requisite for desertion (CM ETO 8300, Paxson). The evidence, however,
clearly establishes accused's absence without leave for the period
and ‘at the place alleged., The record of trial is, therefore, legally
sufficient to support only so much of the findings of Specification
of the Charge as inwlves findings that accused did for the period
ard at the place alleged absent himself without leave from his organi-
zation in violation of the 6lst Article of Var.

/4»‘& Q Mvﬁudge Advocate

Judge Advocate
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Branch Office of The Judge Advocate General
- with the
European Theater
APO 887 _
"8 MG 1805

BOARD OF REVIEAW NO, 1
CM ETO 14141

UNITED STATES 5TH INFANTRY DIVISION

Trial by GCM, convened at Vilshofen,
Germany, 23 June 1945. Sentence:
Dishonorable discharge, total for-
feltures and confinement at hard
labor for life, United States
Penitentiary, Lewisburg, Pennsylvania.

Ve

Private First Class STEPHEN
PYCKO (36107508), Cannon
Company, 2nd Infantry

" HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge‘Advocates

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2+ Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War.

Specification: In that Private First Class Stephen Pycko,
Cannon Company, 2d Infantry, did, at Frankfurt a-Main,
Germany, on or about 30 March, 1945, with malice afore=
thought, willfully, deliberately, feloniously, unlaw-
fully, and with premeditation kill one Paul Gallasch,

a human being, by shooting him with a pistol,

He pleaded not guilty and, two-thirds of the members of the court present
at the time the vote was taken concurring, was found guilty of the Charge
and Specification., No evidence of previous convictions was introduced.

By unanimous vote of the members of the court present at the time the

vote was taken, he was sentenced to be dishonorably discharged the ser—
vice, to forfeit all pay and allowances due or to become due, and to be
confined at hard labor, at such place as the reviewing authority may
direct, for the term of his natural life, The reviewing suthority approved
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the sentence, designated the United States Penitentiary, Lewlisburg,
Pennsylvania, as the place of confinement, and forwarded the record:
of trial for action pursuant to Article of War 503,

3., The evidence is clear and uncontradicted that at the time
and place alleged accused, without justification or excuse, shot a
German civilian, Paul Gallasch, in the stomach and immediately there-
after fired three more shots into his victim's then prostrate body,
thereby causing his death. The shooting took place in the house of
Gallasch and was followed by threats by accused directed against
both German e¢ivilians and American military personnel and an assault
.and battery with a pistol upon a German civilian. There was evidence
that accused had been drinking heavily of various intoxicants since
before the noon meal that day, that he was very drunk, was not in his
right mind, did not know what he was doing, was intermittently unable
to hear and at ons point threw himself violently against a wall, He
¢laimed in an unsworn statement through counsel that he could remenber
nothing at the time of the shooting and for some time thereafter. There
was evidence, however, that shortly after the shooting he was in suffi-
cient control of his faculties to recognize a superior office, to under-
stand what was said to him, and to attempt to avoid and later to break
arrest, and that his behavior was "just like any drunk", Me also men-~
tioned shooting some Germans. A medical board which examined accused
less than two months after the commission of the alleged offense
concluded that his past record of drinking was insufficient to indi-
cate any injury due to aleoholism and that he was, at the time both
of the alleged offense and of the examination, sane and responsible
for his actions.

The cowrt was justified by substantial evidence in deter-
mining against accused the issues of whether he killed his victim with
malice and whether he was sufficiently under the influence of alcohol
to destroy his mental capacity to entertain the general criminsl intent
necessary to murder, In the opinion of the Board of Review, the find=
ings of guilty of murder were warranted by the evidence (CM ETO 10002,
Brewster, and authorities therein cited). -

This case 18 distinguishable from CM ETO 9365, Mendoza, where
accused's extreme drunkenness, and a severe blow on the head, which
rendered him temporarily unconscious shortly before the crime, and the
fact that the victim of his shooting through a closed door was one of
his best friends were held to negative the existence of malice and to
require a holding that he was guilty of voluntary manslaughter and not
murder. A

4e The charge sheet shcws that accusod is 29 years four months
of age and was inducted 25 March 1941 at Detroit, Michigan. His service
period is governed by the Service Extension Act of 19&1. He had no prior
service,
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5. The court was legally eonstituted and had jurisdiction eof
the person and offense. Ko errors injuriously affecting the substan-
tial rights of accused wore committed during the trial, The Board of
Review is of the opinion that the record of trial is legally suffi-
cient to support the findings of guilty and the sentence.

6. The penalty for murder is duth or life imprisonment as the
court-martial may direct (AW 92). Confinement in a penitentiary is
authorized upon conviction of murder by Article of War 42 and sections
275 and 330, Federal Criminal Code (18 USCA 454,567)« The designaticn
of the United States Penltentiary, Lewlsburg, Pernsylvania, as the
place of confinement is proper (Cir.229, WD, & June 194k, ses.II,

pars,1b(4), 3b).

udge Mvo cate

Jtﬂgo Advocato
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1lst Ind.

War Department, Branch Office of The Jxﬁjge ngsacatc General with the
European Theater, TO: Commanding
General, 5th Infantry Division, APO 5, U« S. Army. '

1, In the case of Private First Class STEPHEN PICKO (36107508),
Cannon Company, 2nd Infantry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence, which
holding is hereby approved. Under the provisions of Article of War
50%, you now have authority to order execution of the sentence,

2, Although the findings of guilty of murder may not be held as .
& matter of law to be unsupported by substantial evidence of malice
on accused's part, and the court's determination that malice existed
may not be disturbed, nevertheless in view of the advarnced degree of
his drunkenness and the fact that he had recently been engaged in com=
bat lead ms to regard his offense as of no more moral gravity than
voluntary manslaughter. I therefore recommend that the period of con-
finement be reduced to ten years or less.

3. When coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding, this in-
forsement, and the record of trial which is delivered herewith, The
file number of the record in this office is CM ETO 141kl. For con-
venience of reference, please place that mumber in brackets at the

end of the order: (CM E'lp 141).
%0l

/ /% c. ¥exELL,
Brigadier General, United States Army,
Assistant Judge Advocate General,

1 Inel:
Record of Trial.

(Santence ordered executed, GCMO 397, ETO, 10 Sept 1945).

o
ij‘
~
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Branch Office of The Judge Advocate Gener&l ;
with the
European Thezter
© APQ 887
BOARD OF REVIEW NO, 2 27 SEP M
CK ETO 14165 |
UNITED STATES 3'8OTHINFANTRYDIVISION
A v, _ ) Trial by GCM, convened at AFO 80, U. S,
' : ‘ ) Ammy, 1 June 191:,5. Sentence: Disgs- -
Private ANTHONY J. PACIFICI ) honorable discharge, total forfeitures, -
- (33355203), Company K, 317th ) and confinement at hard labor far life,
Infantry ') The Eastern Branch, United States Dis-
K ) ciplinary Barracks, Greenhaven, New York,

HOLDING by BOARD OF REVIZW NO, 2
VAN BENSCHOTEN, HEFBURN and MILIZR, Judge Advocates

l, The record of trial in the case of the sold:l.er named above has
been examined by the Board of Review,

" 24 The accused was trled on the following Charge and Speclflcatlon.
CH'RCE: Violation of the 58th Article of 7ar. o

Specification: = In that Private Anthony J. Pacifici,
Company K, 317th Infantry, did, in the vicinity of
Bratte, France, on or about 30 September 194} de-
sert the service of the United States, by quitting
and absenting himself without proper leave from his
organization and place of duty, with intent to avoid
hazardous duty, to wit: participation in operations
against an enemy of the United States, and did remain
absent in desertion until he swrrendered himself at
or near Ehrl, Bayern State, Germany, on or about 20
April 1945,

Accused pleaded not guilty and, all of the members of the court present at
the time the vote was taken concwrring, was found guilty of the Charge and
Specification. , No evidence of previous convictions was introduced. All

- the members of the court present at the time the vote was taken conairring,
accused was sentenced to be dishonorably discharged the service, to forfeit .
all pay and allowances due or to become due, and to be confined at hard lebor,
at such place as the reviewing authority may direct, for the term of t'xis

-  1ater
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natural life. The reviewing authority approved the sentence, designated
the Eastern Branch, United States Disciplinary Barracis, Grcenhaven,

New York, as the place of confinement and forvierded the record of trial
for action pursuant to Article of war 50%,

3e¢ The evidence submitted by the prosecution is substantially as
follows: 3

as The campany clerk, a sergeant, after 1dent1fy1ng accused

. as a menber of Company K, 317th Infantry, testlfled that, in accordance

with Third U, S. Army directives, when the Division, of whlch Campany K
was a part, entered combat the following method of procedure was followed
in the preparation of morning reports: The administrative section during.
combat was set up in the rear echelons with the perscnnel section and
personnel officers, The forward elements in the company compiled in writing
the morning report summary which was signed by the company commander and
submitted through channels, including battalion, regiment and forward
command post, back to the rear echelon where it was delivered to the per=-
sonnel section and company clerks. The company clerks prepared the white,
yellow and green copies of the morning report which were authenticated by
. the personnel officer, 8ince entering combat, Captain Frank J. Watson, :
Personnel Officer, and Mr, Leslie E, Dickson, as Assistant Personnel Officer
and as Assistant Adjutant, in the absence of Captain Watson, formally
authenticated the morning reports of the company, and that Captain Joe
Radek, present personnel officer, authenticated them at the time of trial.
(R7). The prosecution introduced, without objection at the time, an ex=
tract copy of the morning report or 2 October 1944 for accused!s organizaw
tion, as follows:

"2 Oct 194k
1/2 ¥ile Southeast of Bratte, Frances

33355203 Pacifici, Anthony J. (745) Pfe
Dy to MIA - 30 Sep Lk

s/ Leslie E, Dickson
t/ LESLIE E. DICKSON
CWO USA isst Adj

30 Sep 194k
1/2 ¥ile Southeast of Bratte, Frances

RECORD OF EVENTS
1/2 mile southeast of Bratte, Frances De-
fensive positions improved. Much patrolling
being done at nighte Veather falr and cool,

s/ Leslie E, Dickson f 1'4_5 a
t/ LESLIE E. DICKSON o

(RB,PI‘OSOMOA) -2 - CAO USA Asst Adj" RES'I_RlCL\ED
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Prosecution introduced extract copy of morning report of 22 April
1945 for. accused!s organization as follows:

122 April 1945
Burgellen » Germany WO 373596

CORRECTION 2 Oct 44

Pacifici, Anthony J. 33355203 Pfc 71..5
Dy to MIA 30 Sep Ul
SHOULD BE ]

Pacifici, Anthony J. 33355203 Pfe 745
Dy to AWOL 30 Sep L4 - 0600

Pacifici, Antjony Je 33355203 Pfc 745
AWOL to arrest in grs 20 Apr 45 - 0600

s/ Joe F, Radek

't/ JOE F. RADEK

o Capt Inf Pers Off®
(R9;Pros.Ex.B) , -

Prior to admlssion of the foregoing entry of 22 April 1945, defense
gsought to elicit testimony from the company clerk as to the number of
commanders the company had from 30 September 1944 to 20 April 1945

and was prohibited by ruling of the law member (R9). Prosecution also
-introduced extracts of morning reports showing "Record of Events" as
follows:

#Company Morning Report 29 Sep 1944,
' ' ‘ Record of Events

1/2 mile southeast of Bratte, France,
Defensive positions improved, alternate
positions dug in., Weather clear and °
cool, All casualties occurred in France,

s/ leslie E, Dickson
t/ LESLIE E. DICKSON
CWO USA asst Adje

* ®* »
Company XKorning Report 1 October 1944,
Recard of Events -

'1/2 mile southeast of Bratte, Frances
Defensive positions improved. Patrolling
carried on, JWeather cloudy and raininge.

s/ Leslie E. Dickson
t/ 1ESLIE E. DICKSON
CWO USA Asst Adje .
¥* #* id ) '-h_
-3~ RESLxiVLED -
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Company liorning Reuort 2 October 1944,
iecord of Zvents

1/2 mile southeast of Eratte, France,
Defensive -position improved and moved
forward. Patrols contacting adjcining
units hourly at night. ‘ieather clear

and cool,
s/ Leslie % Dickson
t/ LESLIE ¥ DICKSON
.Ci0 USA Asst Adj.
™ 3 *

Company korning Report 3 October 19Lh.
Record of Events
1/2 mile southeast of Bratte, France.

Holding same positions, with patrols
operzting at night. .eather clear and

Wari,
s/ Leslie E Dickson
. t/ IZSLIE E DICKSON
C.\0 USA isst adj.
* %* #

Company YMorning Report 8 October 1944.
Rgcord of Events

1/2 mile southeast of Bratte, Frence.
Deperted this area at 0415, Attacked
Hill #403 at 0630. Have agained ground
slowly. iiezther clear snd warm, '

s/ lLeslie E. Dickson
t/ 1ESLIZ E. DICKSON
C#H0 USA fsst Adje"

#* - s *
(R8-11;Pros.Lxs.C~G)s
The defense objected to each and every one of the morning report
"Record of ivents" as being inccmpetent, irrelevent and immaterial (R12)
’ PR

.1 '
[ 2N
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although no specific objection was made to admission of Exhibits C~F

at time of admission, =xtract copy of Record of Events of morning
reports of company vere admitted for Z4 December 1944 and 26 December
1944, authenticated by Captain Frank J. 7atson, Inf,, Persorinel Officer,
These records show company heavily engaged in combat and suffering
heavy casualties (R13;Fros.Ex.K.L)s. The lst Sergeant testified that

for the period of combat 30 September 1944 to 20 April 1945, the company
received approximately six to eight hundred reinforcements (RlB).

b, A private of accused!s company testified that he had been
in the company since July 1942 and knew accused; that he (witness) was
wounded and evacuated 14 Septenber- 1944 but was again present with the
company from 8 to 10 October 194) and did not then see the accused pre-
sent in the company; that he was again returned to the company about the
middle of March 1945, has been present since that time, and saw accused
in the company for the first time about 27 April or 28 April. Witness
was not a member of accused's platoon, but he was well acquainted with
" accused with whom he came overseas and would have known it if accused
had teen present for duty (R14-15).

L, a. At close of prosecution's case, defense asked that morn-

_ ing report of 22 April 1945 (Pros.:ix.B) be stricken from the recard.

Defense .counsel pointed out that he had been prohibited from showing the
changes in officers in the company and that he had intended to show that
there was no officer present on 22 April 1945 that was present on 30
September 1944; that the entry of 22 April, 2 days after accused's return,
was based either on a guess or from statement made by accused upon return;
that the former would be hearsay and the latter would recuire prosecution
to show accused had been properly warned of his rights. Counsel con-
cluced that by the admission of this evidence, accused could not exercise
_ his right to remain silent and the right was thus denied, The law menber
overruled the motion and offered defense an opportunity to obtain evidence
to refute any of the morning reports or to indicate same vere inaccurate
or incorrect (R16).

b. That =2ccused, after being advised of his rights, elected
to remain silent (R16).

ce Defense introduced, by stipulated testimony, evidence that
in September accused helped evacuate a sergeant of Company XK Who was
wounded to an aid station and went back to the company carrying ammunition
to help stop a counter-attack; and that accused was an average fighter (R17).

5 a. Article of War 58 provides that:

niny person subject to military law who deserts
or attempts to desert the service of the United.
States shall, if the offense be committed in time
of war, suffer death or such other punishment as
2 court-martial may direct, ¥ % XM,

oo
i

=5= RESiiivibb


http:Serge.::.nt

(2bL) RESTRICTED

frticle of war 28 providés that:
3
"% % % Any person subject to military law who'
- quits his organizetion or place of duty with
the intent to avoid hezardous duty or to shirk
important service shall be deemed a deserter',

The Yanual for Courts-Martial, 1928, paragraph 130a, pege 143 undep the
heading "Desertion" contains the following with reference to elements of
proof: ‘

"(a) That the accused absented himself without

' leave, or remained absent vithout leave from
his place of service, organization, or place
of duty, as alleged; (b) that he intended, at
the tire of abseuting himself or at some time
during his absence, * i % to avoid hazardous
duty, or to shirk important service as alleged

() s w w0 (G5 wiw oty

be The only evidence in the record, except that found in the
various morning report entries submitted, which bears on accused's absence,
is the testimony of a private of accused's company to the effect that he
did not see accused in the comsany when he, the witness, was present from
8 October to 10 October 1944, and that when he returned again to the company
zbout the middle of March 1945, he did not see accused until about 27 or
28 April. The only evidence, qther than that found in the several morning
reports "Record of Events®" which bears on the element of hazardous duty
is the testimony of the company clerk to the effect that the company re-
ceived approximately six hundred to eight hundred reinforcements for the
period of combat from 30 September 1944 to 20 April 1945,

ce From an analysis of the foregoing testimonlal evidence it is
clear thet the competency of the several morning report entries is vital in
determining the legal sufficiency of the record of trial to support the
findings and sentence, Consldering first the several entries of the morning
reports found in "Record of Events" as evidence. of the element of hazardous
duty alleged, they contain matter descriptive of combat action in vhich the
company was engaged on the dates and places indicated. These historical
events were proper material to be entered in the company morning reports
(CM =70 7686, Maggie and lewandowski)e This evidence shows that from 29
September to 3 Uctober 1944 the accused!s organization was in defensive
positions, and was engaged in improving them, Considerable patrolling was
done on the night 30 September the day on which accused is alleged to have
absented himself, The remark of 29 September "all casualties occurred in
France" together with the other historical data indicates that the company
had been in contact with the enemy, Its activities on 30 September authorize
the definite inference that hazardous duty, by reason of active combat, was
imminent. The court was also justified in inferring from this evidence that

-6 - 1‘,‘1 »."}
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accused possessed knovledge of his company's tactical situation, kuew
thet it was, or was zbout to be engaged in combat with the enemy, and
willfully absented himself to avoid the perils and hazards of the battle
vwhich were imminent, Unless otherwise incompetent, this evidence
established the element of proof with respect to avoiding hazardous duty
(CK STO 7413, Gogol; Ci XTO 11404, Holmes). '

de The entries of the morning reports for 29 September, 30
September, 1 Cctober and t'.e others submitted in Prosecution's Exhibits
A through J, except Prosecution Exhibit B were authenticated by an Assistant
~Gjutant, Chief Jarrant Officer Dickson, who was also assistant personnel
officer, and who in the absence of Captain Frenk J. Yatson, personnel officer,
was acting personnel officer. Because of the fact that these entries were
made prior to 12 December 194/, they were not admissible in evidence on
the theory that the officer making them had an official duty to know the
facts and record them since an assistant adjutant was not authorized to
sign the morning revort at that time, Neither did he possess that authority
by virtue of the fect that he was acting personnel officer at that time
(CL ETO 7686, lageie and Lewandowski)e By Circular 119, European Theater
of Operations, 12 December 1944, Section IV, the Commanding General, European
Theater of Operations directed that morming reports of units within the
theater will be signed either by the commanding officer of the reporting
unit, or, in his absence, the officer in command, or by the unit personnel
officer, Since the above directive was not effective until 12 December,
1944, the morning reports in question were not signed by an authorized
person and could not be aduitted in evidence as official documents,

However, the Board of Review is of the opinion that these entries
were properly admissible in evidence under the Federal "Shop book rule"
statute (Act June 20, 1936, c. 640, Sec, 1; 49 Stat, 15613 18 USCA 695).

From the testimony of the company clerk, it appears that entries
in the morming reports during the period in cquestion were made from morn-
ing report summeries signed by the company commander and submitted through
channels to the personnel section in the rear echelon from which data
company clerks prepared the morning reports. It further appears that it
was the practice for lLester D, Dickson, Chief Warrant Officer, Assistant
idjutant, to authenticate the morning reports in the absence of Captain
Frank i'atson, Personnel Officer., An examin tion of the pertinent entries
reveals thiat such entries were made at or within a reasonable time after
the occurrence of the event therein set forth, The requirements of the
Federal "shop book rule" statute appear to have been met in that the
nGecord of Events" entries were made in the regular course of business
and that it was the regular course of business to make such entries at the
time of the event. The circumstances here showing viz: the lack of personal
knowledge on the part of the extract or mesker did not make the entry in-
admissible. By statutory declaration such factor simply affects its
weight, The conclusion here reached is supported by CL ETO 4691, Knorr;
CM ZT0 10199, Kaminski. Reference is made to the holding in said cases

-
.
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for a detailed discussion of the legal problem herein involved, and
the principles therein announced are hereby affirmed, .

The records of 4rial in CM ETO 6107, Cottam and Johnson;
CM ETO 7686, Maggie and Lewandoski; supra; CM ETO 11693, Perke, and
other cases of the same category held legally insufficient by the
Board of Review, did not contain specific evidence that the entries
in the morning report were made, in the regular course of business,
These decisions therefore do not conflict with the conclusion reached
herein where there is ample testimony of an adopted and settled pro-
cedure for the preparation of morning reports under the supervision -
of and authenticated by the Personnel Officer, or, in his absence, the
Assistant as Acting Personnel Officer,

The comments contained in the opinion of The Judge Advocate

General, published in Volume IV, Bulletin of The Judge Advocate General,
page 86, have been carefully considered by the Board of Review and in
its opJ.nion they are not intended to mean that entries of a morning
report if shown to be made in the regular course of business and at the
time of the occurrence of the event recorded, are removed from the

"ghop book rule™ tut were intended to emphasize the basis Hr admissibility
of morning reparts made in the normal way on the theory of being an
official writing and therefoare not dependent on a showing of the condi-
tions precedent for application of the "shop book rule®, While there
is language contained therein which tzken alone and removed from its
context might be construed as excluding the Federal "shop book rule"
statute as one of the bases for admission of morning reports in evidence,,
a fair interpretation of the opinion taken as a whole leads to the con- .
clusion that the Judge Advocate General sought to clarify the status of
morning reports.as official documents and did not intend to deny the
spplication of the Federal statute where the evidence in a given case
supports it.s use,

"There is nothing in the Mamual for Courts-
Martial which leads to the conclusion that

 a morning report may be introduced in evidence
only as an of ficial document" (Ck ETO 10199,
Kaminski, supra)e _

e. The entry of the morning report of 22 April 1945 "Dy to

~ AWOL 30 Sep 44 - 0600" correcting the entry of 2 October 1944 "Dy to MIA
30 Sep L4M" was authenticated by the personnel officer at a time when
personnel officers were authorized and had a duty to know the facts
stated in the entry. (Cir. 119, European Theater of Operations, 12 Dec.

1944, Secs IV)a

: ' This entry was manifestly admissible in evidence under the

principle announced in CM ETO 14,367, amgise. An identical situation tlen
existed, - Reference is made to the holding in said case for a discussion
of the problem, Nothing can be added to the complete and careful dis-

cussion therein containeds 1 ‘ i
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. ¥While the corrective entry was made over six months after

the alleged departure, the rule applied in CL £T0 7381, Hrabik, is not
applicable to’ the facts in the instant case. The entry métober
1944 indicated clearly by the term "MIA" that accused was not present
where he was supposed to be, In the absence of being detained by the
enemy forces as a prisoner or having become an unaccounted for casualty
he was actually absent without leave, 1In the Hrabik case (supra), the ’
entry was a positive entry indicating a valid reason for accused'; ab-
sence, made al the time of the occurrence of the event, and sugcested

by further entries of the same posiltive nature. In the instant case

one common element exists in both the original and the corrective en{ry
namely, that accused was ebsent..-¥hen accused was found not to have be-
come a prisoner or a casualty, his status must necessarily have been that
of absent without leave, Although the morning report entry showing
accused's return to military control is at variance with the place alleged .
. in the specification, no substantial rights of the accused are prejudiced
thereby (Clt ETO 15154, Sohn; CM ETO 800, Ungard)e The law member's
ruling which prohibited the defense from showing the complete change

in officer personnel of accused's company was not prejudicial, The
situation here prevailing was anticipated in the holding in the Campise
case, supra, and what is tlere,said is here adopted. The rejected testi-
mony was also immaterial as will be indicated by a consideration of the
mresent holding and the rezsons herein set forth to support the conclu-
sions herein reached. :

6e then the operations of the company at the time and place shown
by the historical entries on the morning repcrts are syncronized with
- accused!s unauthorized departure from his arganization, there was before
the court substantial evidence from which it was fully justified in draw-
ing the conclusion that accused absented himself without leave to avoid
the perils and hazards of battle which he knew existed and which he sought
to avoid (CM ETO 6637, Pittala; CM ETO 7032, Barker. ; CM ETO 9365, Mendoza)e

_Te The charge sheet shows that accused is 23 years old and was in-
ducted without prior service on 29 September 1942 at Wilkes~Barre, Pennsylvania.

8, The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed dwring the trial., The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence,

9. The penalty for desertion in time of war 1s death or such other
punishment as a court-martial my direct (AW 58). The designation of the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement, is authorized (AW 42; Cir.210, WD, 14 Sept, °
1943, Sec, VI, as amended)s . :

“Judge Advocate

Judge Adyociate..‘ -
1 -0 -

.
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Branch Office of The Judge Advocate General ’ ‘

with the
European Theater v
4 APO 887
BOARD OF REVIEW NO. 3 - 29 AUS 1945
CM ETO 14171 '
\ .
UNITED STATES ) -103RD INFANTRY DIVISICN
)
: Yo ) Trial by GCM, convened at AFO
. ) ) 470, Ue S. Army, 19 June 1945.
Private JOHN H. PAYNE, ) Sentence: Dishonorable dischargs,
(36763739), Company K, ) total forfeitures and confinement
4)1th Infantry ) at hard labor for life. United
) . ) States Penitentiary, Lewisburg.
) Pennaylvaniae

EOLDING by BOARD OF REVIEW NOe 3 ~
SLEEFER, SHERMAN and DEWEY, Judge Advocates

. le The record of trial in the case or the soldior pamed above.
hnn been examined by the Board of Reviewe -

2¢ Accuaed was tried upon the following Charge and Specificaticns
CEARGE: TViolation of the 58th Article of Ware

Specifications In that Jobn E. Fayne, Compeny K,
Four Hundred Eleventh Infantry, did, at Gunder-
shoffen, Frence, on or about I8 January 1945, o3
desert the serwice of the United States and did
remain absent in desertion until he surrendered him-

r- . self &t Steinach, Austria on or about 30 ¥ay 194S..

He pleaded not guilty and, three-fourths of the members of the sourt

"~ present at the time the vote was taken soncurring, was found guilty of .

the Charge and Specifications No evidence of previocus ccnvictiona wag -
introduced. Three-fourths of the members of the court preaent at the .
time the vote was taken eoncurring, he was sentenced to de diahonomhly7 1

disohargod the urviu. to forfeit ell’'pay and allowances due or 1
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" beccme due and to be confined at hard labor, at such place as the
reviewing authority may direct, for the term of his natural life. The
reviewing authority epproved the sentence, designated the United States
Penitentiary, Lewisburg, Pennsylvania, &s the place of confinemsnt,

and forwarded the record of trial for action pursuant to Article of

war 50}0
- 3+ The evidence for the prosecution may be summarized as follows:

On or ebout 18 Januery 1945, while at Gundershoffen, France,
the battalion of which Coampany K, 411th Infantry, was & part received
orders that it was to be attached to the 79th Infantry Division to
form a task force tooppose a threatened German break-through near
Bageneu (R7,10,11)e A4t about 0500 or 0930 hours, the men were oriented,
told thet *it was reported * * * the Germans were being hopped up,
drunk, and that they were pretty hard to handle, kind of kicking the
T79th around a bit, and it would be a tough situation,® and instructed
to be prepared to move out om order (R7,10-14). 4ccused, & riflemen
in the first squad, third platoon, Coampeny K, was present at the orien-
tation (R11,12,14). .At ebout 1000 hours, he was reported missing and

_a search of the area was made for him without success (R7,10,12). At
ebout 1100 bours, the platoon moved out without him (R10,17,14)e He
'had no permission to be absent (R8,10,14)¢ The unit moved through
Hagenau to Sussenheim, where, on the following morning, it engaged
the enemy (R12,14). Accused remained absent until 30 May 1945, at
‘which time he voluntarily surrendered himself at the ccmpany aderly .
room, then at Steinach, Austria (R7,8,10,12,15)e¢ s :

A duly asuthenticated copy of the morning repért shows accused
fram duty to absent without leave on 18 January 1945 and fran absent
without leave to duty om 30 May 1945 (R8;Pros.Exed)e

4e After being advised of his rights, accused elected to be

aworn as & witness on his own behalf. He testified that while he was
in England "they wanted to put me in limited service," apparently
because of rheumatism, but- indicated thet he had refused to accept the
classificatione He was not present at the orientation held on the
morning of 18 January and did not know that his company wasgoing. to
move. He left his unit "right after chow® on 18 January because he
was suffering from rheumatism and could hardly walke During hie ebsence,
he retained his rifle and remained in uniform at all times. He had no

intention "of ever deserting the servics of the United 'States Aymy*®
(R17,18)s On cross-exsmination and examination by the court, he
testified to his awareness of the fact that his unit had&“¥éen in a
defensive position for three weeks prior to 18 January and was in the
process of suddenly moving out on that date. He mrtherv‘tﬁea’tiget. 71
that his divieion had been *fighting the war® prior to the 18tk & }
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that he *supposed® it eontinued to do so after the 18th (R19)e He:
remained in one of two small villages during the pericd of his absence
and *had intentions of going dback as soon as I felt better* (R21).
Little military personnel had passed through the villages where he
stayed and, although he onece or twice tried to secure information as

to the location of his organization fram field artillery and tank
destroyer units, he hed been unable to do so. VWith the return of
warmer weather, his condition improved and, on or about 30 May, he
secured a ride back to his campany. He had made no prior efforts to
returne At the time of his return, he knew the "war was over®™ (R18-24)e

. 5 Under the specification as framed, the prosecution was free

to rrove either ®"straight® desertion or AW 58-28* desertion (CM ETO
5117, De¥rank)e Under either theory, the record of triel oclearly
supports the court's findings of guiltye

6. The charge sheet shows that accused is 31 years of age end
was industed on 31 July 1943 at Chic;ago. Illinois.

*

T7e The court was legally constituted and had jurisdiction

of the person and offenses No errors injuriously affecting the sube
stantial rights of acoused were cammitted during the triale - The Board
of Review is of the opinion that ths record of trial is legally sufe
- ficlent to support the findings of guilty and the sentence.
: 8¢ The penalty for desertion in time of war is death or such -
other punishment &s a court-martial may direat (AW 58). OConfinement
" in a penitentiary is authorized by Article of War 42 The designation

of the United Statea FPenitentiary, lewisburg, Pennsylvania, as the
place of confinement is proper (Cir.229, WD, 8 June 1944, loo.II.
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. 1
Branch Office of The Judge Advocate General
with the . "
European Theater
APO 887
BOARD OF REVIEW MO, 1 14 Sp? 1945
CM ETO U174 |
UNITED STATES ) 10TH ARMORED DIVISION
) | ..
Ve )} Trial by GCM, convened at Garmisch-
) Partenkirchen, Germany, 20, 21 June
Private WAYNE H. HITCHCOCK ) 1945, Sentence: Dishonorasble dig=
(37600207), Company A, 20th ) charge, total forfeitures and con~
Armored Infantry Battalion ) finement at hard labor for life,
. ) United States Penitentiary, Lewis-
) burg, Pennsylvania.

1.

HOLDING by BOARD OF REVIEW NO. 1
BURROW, STEVENS and CARROLL, Judge Advocates

The record of trial in the case of the soldier named above

has been examined by the Board of Review,

2.

Accused was tried upon the following charges and specifications:
CHARGE I: Vieclation of the 92nd Article of War.

Specification 1: In that Private Wayne H. Hitchcock, .
Company "A", 20th Armored Infantry Battalion, did,
at Maria Rains near Nesselwang, Germany, on or about
14 May 1945, forcibly and feloniously, against her
will, have carnal knowledge of Mrs, Gisela Kutsch.

Specification 2:¢ In that * * * did, at Maria Rains near
Nesselwang, Germany, on or about 14 May 1945,
forcibly and feloniously, against her will, have
carnal knowledge of Miss Krlmhilde Zilles,

CHARGE II: Violation of the 96th Article of War.

Specification 1: In that % # # did, at Maria Rains
near Nesselwang, Germany, on or about 14 May 1945,
wrongfully place his hands upon the neck of Miss .
Brunnhilde Zilles, 14 17 4
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Specification 2: In that % ¥ # did, at Maria Rains
near Nesselwang, Germany, on or about 14 May 1945,
willfully and unlawfully destroy the property of
Wilhelm Unsinn, of the value of over $50.,00 to wit:
radio, piano, clock, cupboard, chandelier, crystal-~
ware, tables and rugs.

He pleaded not guiltf and, three-fourths of the members of the court
present at the time the vote was taken concurring, was found guilty
of both charges and their specifications. No evidence of previous
convictions was introduced. All of the members of the court present
at the time the vote was taken concurring, he was senbenced to be
dishonorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor, at such place
as the reviewing authority may direct, for the. term of his natural
life, The reviewing authority approved the sentence, designated the
United States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement, and forwarded the record of trial for action pursuant to
Article of War 503,

3. During the evening of 14 May 1945, the accused and one
Private First Class Mitchell J. Pruitt, having had & few drinks,
were riding about the countryside on a bicycle in the vicinity of
their organization., Around 10 or 1l otclock in the evening they
demanded admission to the house of one Mr. Unsinn in Maria Rains,
Nesselwang, Germany for the professed purpose of searching for German
soldiers (R8,9,25,65,66). After being admitted, they went through
all rooms of the house which was occupied by Unsinn and his wife,
Miss Emma Degenhart, age 25, Mr. and Mrs. Hipp and their 12 year old
daughter, Mrs. Anna Zilles and three of her daughters, to wits
Mrs. Gisela Kutsch, age 33, Miss Krimhilde Zilles and Miss Brunnhilde
Zilles, twins, age 21, a three year old son of Mrs, Kutsch, Mr.
Stoffels, husband of a fourth daughter of Mrs, Zilles, and a Polish
servant girl (R9,25,26,35). Accused and his companion, after
searching the house, demanded wine and schnapps.and were given
cider which they did not like. The soldiers then produced & sultcase
of wine which “hey had brought with them (R9,10,25-26). Private
Pruitt took some of the wine and went upstairs to the room of the
Polish girl (R11) where he remained until 6:30 o'clock the next .
morning except for occasional visits to other parts of the house .
(R66~69). Accused then invited the occupants of the house who were
downstairs, Mr, and Mrs, Unsinn, Hipp, Emma Degenhart and Stoffels,
to drink with him (R10,26). They accepted and later Mrs. Gisela
Kutsch came down from her room wearing a coat over her nightgown
after Stoffels had gone up to her room and told her "that the
American soldiers were very nice boys" and "that she should come down-
stairs." Mrs. Degenhart became ill and retired to her room (Rll) ‘
The accused exchanged addresses with Stoffels, who spoke somé
English, and presented him with a pocket watch (R12). During the
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evening Mrs. Kutsch went to her room and returned completely dressed
(R11,36). Private Pruitt and the Polish girl came down and joined
the party shortly before 1:00 o'clock (R15). Some time later a
misunderstanding developed respecting a cigarette lighter of Mr.
‘Stoffels which he thought accused had pocketed (R15). Accused
thereafter became "cool"™ toward Stoffels and suddenly loaded his
rifle and fired into the piano (R16). Private Pruitt, who had
returned, indicated his displeasure at such conduct, took accusedt!s
gun, unloaded it, and then returned upstalrs with the Polish girl.
to her room (R17,27). Mrs., Gisela Kutsch also left for her room
at this time (R17). Accused then put the cartridges in his pocket
and left the room without his rifle (R17,27). According to Unsinnm,
he returned a few minutes later, loaded the rifle, fired at the
lamp in the hall and then went upstairs with the rifle (R28).

Mrs, Kutsch testified that she returned to her room when
the accused fired the shot into the piano, and locked her door,
Accused came up shortly thereafter and broke in the door. He
extinguished the light which she switched on again, whereupon he
tore the "whole cable and everything from the wall"™ (R37,46). She
told him that her mother and child were in the room, but he "put
me ‘acrosswise over the bed, pushed me, took:off my pants and raped
me", She begged him again and again to "leave me alone", She did
not cry for help or struggle because "I was so horrified I was like
paralyzedn (R37). After he finished he left the room and she
later heard "crazy shooting™ (R38), After accused had gone upstairs.
Mr. Stoffels heard "groaning® and went up to investigate. He saw
that the door to the room occupied by Mrs,. Kutsch, her son and
mother, was broken open, "the lock was hanging out". From the doorway
he saw the accused lying on top of Mrs, Kutsch who "laid there almost
as dead" and that from the movements of accused "he was made to believe
some sexual act was taking place" (R17). Stoffels called Unsinn who
came to the room of Mrs. Kutsch where he "had to look on how the :
blond soldier [Epcuseg7 worked on Mrs, Kutsch in a sexual intercourse®
Mrs. Kutsch was groaning and sobbing, Mrs, Zilles, mother of Mrs.
Kutsch, was standing in front of one of the beds in the room crying,
and was holding the three year old son of Mrs. Kutsch (R28), Mrs,
Zilles begged Stoffels and Unsinn to think of their families and to .
go away before accused "starts shooting you or killing you" (R17,28). .
Stoffels then.went to the house of a neighbor and did not return
until 7 ofclock the next morning., Unsinn retired from the room of
Mrs, Kutsch to his room with his wife (R28)., Accused, after leaving
the room of Mrs. Kutsch, went to the room occupiled by the twins,
" Krimhilde Zilles and Brunnhilde Zilles, this being about 5 o'clock,
forged open the door and entered (R55). The twins started to run from
the room, but accused caught Brunnhilde and dragged her back into the
room, holding her by the neck until she "could hardly get any breath
at all", She managed to struggle free and ran to the room of Mr. and -
Mrs. Hipp where her sister, Krimhilde, had preceded her (R55). Accused
then cams into the Hipp room and pointed his gun at the chest of T
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Krimhilde Zi¥les and told the other occupants of the room that he
would kill her and all of them unless she (Krimhilde) remained alone
in the room with him (R29,31,33,50,55,58,61). Mr. and Mrs, Hipp

and their child, Brunnhilde Zilles, and Mr. and Mrs, Unsinn who had
been aroused by the commotion, all left the house at this time and
did not return until 6:30 o'clock the next morning (R29,55) Unsinne
testified that from the woods-where he sought refuge he later observed
"how the shots fell in the living room". When he returned the next
morning he found damage caused by the shooting to the total extent
of 2,352 marks (R29),

Krimhilde Zilles testified that after the others left the
room the accused took off her clothes and discovered that she was
menstruating, He then left the room and started shooting, She put
her clothes on but was afraid to leave the room because he was
shooting out in the hall, He then came back into the room and
tore the clothes from her body and pushed her on the bed and raped
her. He had intercourse with her three or four times and forced
her to take his penis in her mouth. Throughout this time she
struggled against accused, yelled and tried to keep her legs together.
She had pains the next day and went to the doctor (R50-53). |

Accused, after leaving Krimhilde Zilles in the Hipp room,
returned to the room of Mrs. Kutsch where, according to her testimony,
he held his gun before him and forced her to accompany him to the
Unsinn bedroom where he tore off her dress, pants and brassiere,
pushed her on the bed and had intercourse with her twice, She did
not struggle or call for help because "he held me tight" and I was
afraid he would shoot me (R38-41).

Private First Class Pruitt testified that from the door of
the Hipp room he observed accused having intercourse with Krimhilde
Z2illes, that "she was lying on top of Hitchcock and they were going
through the regular motion of intercourse" (R68,72)..

Lo Accused, after being fully informed of his rights, was sworn
and testified that he and Pruitteentered the house of Unsinn on the
night of 14 May 1945. Pruitt went up to the room of the Polish
servant girl; accused and the other occupants of the house went to
the living room to drink. " $tpffels told him during the evening -
that the Polish girl and Frau Kutsch were "pretty good pricking®
(R77,95). While in the living room he kissed Frau Kutsch several
times. ILater in the evening he understood that he was being accused
- of having taken a cigarette lighter which made him angry and he
prepared to leave after firing a shot into the pianoc. Pruitt took
the gun away and told him not to get angry. Later he found the miss=
ing lighter under the table, returned it and apologized for having
shot into the piano. TFifteen or twenty minutes later Frau Kutsch
mentioned her son and wanted accused to see him and he followed her
upstairs to her room. He put out the light because Mrs, Kutschls
nnther was in the room. There was the customary preliminary lovew
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naking, engaged in willingly by Mrs. Kutsch, and then he had inter-
course with her. OShe made no effort to resist (R77-78). As he
left the room the hall light loomed in front of him and he shot it
out. ‘hile waiting for Pruitt, he entered the room of the twins
and tried to kiss one but "she wouldn't go for it". He later went
to the Hipps'! room and motiocned all the people out except one of
the twins. His carbine was on his shoulder and he 'did not threaten
anyone with it, but merely motioned them out with his hand. After
the others left he went down, got a bottle of wine and brought it
back to the room where he and Krimhilde Zilles each had a couple
"of swigs" and they then started "fooling around back and forth".

"She got hot and so did I. She showed me she had
a rag on. It didn't look so good to me so I just
sat there and we necked one another and I played
around with her. She sort of pulled the pad * ¥ ¥
there was no blood on it so I took it for granted
she was through with her period. She unsnapped
the pin and took it off, We played around and got
hot and we had intercourse then'.

She did not resist in any way. Following the first act of intercourse
she gave him a "blow Jjob" and then she got on top of him ¥ but couldn't
do me any good because I was pretty well worn out" (R79).. After he
left the room Pruitt went in and he (accused) returned to the room

of Frau Kutsch and from the door motioned her to come to the hall,

- She came willingly and they went to the Unsinn bedroom where he again
had intercourse with her (R80,95,116).

Thereafter, he went downstairs to wait for Pruitt and because
he didn't like Germans, had "hatred toward them for all they done"
(R108), he took his carbine and started ‘'shooting up the place (R80).
He shot into the plano, the clock on top of the piano, the radio and
at other articles in the room (R104). After that Pruitt came down
and they returned to their organization (R80).

5 a. Specifications 1 and 2 of Charge I: -

These specifications allege that accused committed rape
on Mrs., Kutsch and Miss Krimhilde Zilles. The evidence shows that
he had sexual intercourse with Mrs, Kutsch.twice, We assume that
the prosecution relied on the first act of intercourse (CM ETO 7078,
Arthur L. Jones, and authoritles therein cited; CM ETO 14564, Anthony
and Arnold),

Intercourse with both prosecutrices was not denied by
accused but he contended that it was voluntary on their part.
This presented an issue of fact for the court whose findings under
the law we are powerless to disturb if there is present in the
record competent, substantial evidence to support them (CM ETO 895,
Davis, et al). Accused's unauthorized entrance into the house at
a comparatively late hour, his wanton destruction of property
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therein, the admitted circumstances surrounding the acts of
intercourss, constitute, in our opinion, such evidence. The
record is legally sufficient to support the findings of guilty and
specificaticns 1 and 2 of Charge I (CN ETO 14040, McCreary;

CM ETO 14564, Anthony and Arnold; CM ETO 14596, Bradford et al).

b, Sppcification 1 of Charge II®

This Specification charges a simple assault in violation
of Article of War 96. The principles with respect to our function
on appellate review set out above in paragraph.5a govern here,

The record is legally sufficient to support the findings of guilty
of this Specification. ‘

c¢. Specification 2 of Charge II:.

This Specification charges accused with the willful and
unlawtul destruction of the property of another. Such conduct is
violative of Article of War 96 (Cf: II Bull.JAG p.385, CM 235563
(1943))s There is no doubt on this record that accused is guilty
a8 charged. The gravamen of the offense is the willful destruction
of property. Assuming, without deciding, that the maximm punishment
for such destruction 1s governed by the value of the property
destroyed, we find it unnecessary to discuss that point because
the sentence is sustained by the findings of guilty of Specifications
l and 2 of Charge I.

6. The chargs sheet, shows that accused is 26 years two months
of age and was inducted on 22 July 1944 at Fort Snelling, Minnesota,
. to serve for the duration of the war plus six mpnths. He had ne
prior serviza,

7. The court was legally condituted and had jurisdiction of the
person and the offenses. No errors injuriously affecting the sub-
stantial rights of accused were committed during the triale The Board
of Review is of the opinion that the record of trial is legally suf-
ficlent to support the findings of gullty and the sentence.

8. The penalty for rape is death or life imprisonment as the
court-martial may direct (AW 92). Confinement in a penitentiary is
authorized upon conviction of rape by Article of War 42 and sections
278 and 330, Federal Criminal Code (18 USCA 457,567). The designation
of the United States Penitentiary, Lewlsburg, Pennsylvania, as the
place of confinement is proper (Cir.229, WD, 8 June 1944, sec.IlI,

pa.rs.lb(l,),Bb).
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Branch Office of The Judge Advocate General

with the
Europsan Theater
A0 887
C . 6 SLP 1945
BOARD CF REVIEW NQ. 1 . '
Cr! BETO 14182
UNITZED STATES g . 9TH Iy UIVISION
Ve ) Trial by GCii, convened at Hallen-
) berg, Germeny, 4, 5 April 1945,
Second Lieutenant JAIES D. ) Sentences:t Lieutenant 1ALOTT,
TALOTT. (0-2005666), First ) dismissel and total forfeitures;
“Sergeant GCRULCH Co FAGE ) PACE, confinement at herd lsbor
(16015029) and Frivate First ) for six months (¥uspended) and
Class REIIGIC ZAPATA (39152067), ) forfeiture of $25,00 per month
all of Company C, 89%h Tank ) for a like periocd; ZAPATA, ocon-
uvestroyer Battalioen ) finersnt at hard labor for six
) months (suspended) and forfeit-
g.‘ ure of $40.00 per month for a

like per icde

ROIDING by BCARD CF REVIEW 0. 1
BURRCW, 'STEVELS end CARROLL, Judge Advocates

1e The record of trial in the case of the officer and soldiers
sbove nemed has been exomined by the Board of Review,-and ths Board .
submits this, its holding, to the Assistant Judge Advocate General in
charge of the Branch Cffice of The Judge Advocate General with the
Buropean Theater.

2¢ ae Accused were itried togethsr with their consent. Accused »
Lieutenant lialott was trisd upon the follcwing charges and speclflcat:.onsa

‘CHARGE It Violation of the 92nd Article of Ware
(Finding of not guilty)

Specification 1: (Finding of not guilty)

Specification 21 (Finding of not guilty)

“ bt
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_ CHARGE II: Violation of the 96th Artiole of Ware

Specification 1t In that 2nd Lt, Jeames D. Malott,
Compeny "C", 899th Tenk-Vestroysr Battalion,
did at Lohra, Germany, on or ebout the 28th
of March, 1945 wrongfully fraternize with
German civilians in violation of standing
orders, Commanding General, Ninth In.i‘antry
Division,

Specification 2: In that * * #* 4id, at Lohra,
Germany, on or about the 29th of March, 1945,
wrongfully freternize with German civillans
in violation of standing orders, Commanding:
General, Ninth Infentry Division.

He plesded not gullty to Charge I and its specifications, guilty to
Charge II and its specifications, and was found not guilty of Charge I
and its specifications and guilty of Charge II and its specifications,
Ko evidence of previous convictlons was introduced. Ie was sentenced

to be dismissed the service, to forfeit all psy and allowances due and
to becoms due, and to be confined at hard labor, at such place as the
reviewing enthority may direct, for five years, The reviewing authority,
the Cormanding General, Ninth Infarrtry Division, approved the sentence’
and forwerded the record of trial for action under Article’ of War 48,
The confirming euthority, the Cormanding General, European Theater of
Operations, confirmed the sentence but owing to special clrcumsta.nces ,
in the case remitted so much thereof as provigded for. con.flnamon‘b at

hard lebor for five years, end withheld the order directing the execution
of the sentence pursuant to Article of War 505

be Accused Page and Zapata wers tried upon the follcrwing
charges and specificationss .

PAGE

CHARGE I: Violation of the 92n3 Article of War,
(Finding of not guilty)

Specificationt (Finding of not guilty)
CHARGE II:t Violation of the 96th Article of Ware

Specificdtions In that lst Sergeant Gordon O. Page, -
Company "C", 899th Tank Destroyer Battalion,
did, gt Lohra, Germany, on or about the 2%h
of Liarch, 1945, wrongfully fraternize with !
Germen civilians in violation of standing orders,
Commanding General, Ninth Infantry Divisione
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(Seme as Page, except for eppropriate substitution of
pame of accused in Speoifications, Charges I ang II),

Each- pleadeqd not guilty to Charge I and Specification and guilty +to
Charge II and Specification preferred against him, and was found not
guilty of Charge I end Specification end guilty of Cherge Il end 1ts
Specification preferred against hime Xo evidence of previous con=-
victions of either accused.was introducede Page was sentenced to be
dishonorsbly discharged the service, to forfeit all pay and allowances
due or to bescome due, and to be confined at hard lebor,at such place
as the reviewing authority may direct, for three yeers. Zapata was
sentenced to bes confined at hard la.bor for six months and to forfeit
840,00 of his pay per month for six monthse. The reviewing authority
(1) as to Page, approved only so much of the sentence as provided for
confinement at hard labor for six months and a forfeiture of 325.00
of his pay per month for six months, and ordered the semtence as thus
modified. executed, but suspended that portion thereof relating to con=-
finement; end (2) as to Zapata, approved the sentence and ordered it
exscuted as modified, but suspended so much thereof as related to con-
finement, The proceedings were published in General Court-Martial
Orders lumbers 17 (Page) and 18 (Zapata), Headquarters Ninth Infantry
Division, AFO 9, 7 lay 1945, '

3. .The evidence for the prosecution was substantially as follows:

i At about midnight 27 liarch 1945 Lisutenant lialett and a

soldier awakened Herr Jacob Schllenbecker and his daurh‘ber Elizabeth

et their home at 17 Kirbach Street, Lohra, Kries liarburg, Germany, by
knocking at the door and asking for quarters (R16,17,29,40)s They were
shown availsble rooms, a fire was built and water heated, and at their
"invitation Schlienbecker and his daughter drank coffee furnished by
the soldlers and all of them talked togethere Tthen Schlienbecksr sug=-
gested they retire, all agreed and the enlisted man left the house ’
. (318-18,29). Shortly thereafter Lieutenant lalott, who remained, made
vhet the daughter characterized as unwelcome advences to her, and by
menacing gestures with his pistol induced the father to go upstairs
(R30-32). At length he had intercourse with the daughter, allegedly
'by force, after which he went upstairs and retired (P32-34).

On the evening of 29 March 1945, Lieuuenanb llalott a.nd Page
went to the home of Johannes Rau, immediately across the street from
the Schlienbeoker house. Rau took them to the, cellar end produced one
bottls of wine and Lieutenant Malobtt found two others {R67),. Page
produced his pistol in an unsucoessful asttempt to induck Rau.to fing-
-more wine, after which all three returned to the kitchen. Here thay
were joined by Frau Rau and their daughter Elizabeth, and all five sat
around & table drinking wine and talking. Page suggested that only the '
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parents retire, but ai‘ter soms minor unpleasantnosa Elizabeth. and her -
parents went upstairs (R46), During the scuffling that preceded their
ascent Zapata ceme in, locked the door and pocketed ths key (R122).
Shortly thereafter Lisutenant lMalott and Page went up and foroibly
brought the girl back downsteirs, and Lieutenant Malott had ifttercourse
with her on the davenport (R47-48)e In the period that followed, Page
and Zapate each had intercourse with her twice, Lieutenant Malott dig
once more, end another soldier, not a party or witness in this case,
vho had come in later, also had intercourse with her (R47-54). Prior
to the second act with Page,all of her clothes were removed (by whioh
of them is in dispute) (R53,118)., She testified that she did not scratch,.
strike, pull hair, scream or attempt to leave the room during these acts
or the interim periods-because she feared that she might be shot (R56),
and after each act of intercourse she sat on the edge of the sofa and
drank wine (R55). y

4, All accused, having been fully edvised of their rights, elected
to take the stand in their own behalf (R78-79,110,120-121), Their testi=-
mony was substantially in accord with that of the mrosecution except as
to the use of force in accomplishing intercourse (R82,101,113-115,123).
Since all accused,were found: not guilty of Charge I (Violation of Article
of War 92) and of its specifications, a detalled review of the testimony
on this point is no%t here included. .

5, The actions of Lisutenant Xalott in drinking coffes and talking
with the Schlienbeckers and of Lieutenant Nalott and Page in sitting

* around drinking wine and talking with the Rau:family in what appears to
have besen a most sociable manner and atmosphere, clearly constituted a
relationship of familiarity and intimacy; thus this conduct alonre, taken
with their plea of guilty makes the findings of guilty as tc them proper,
and on this question a consideration of the legal effect of the-acts of
intercourse is unne cessexy . .

Zapata, however, was present during neither of these periods of
conviviality, entering the Rau home after the breach of amicgble relstion—
ships which preceded the ascent of the Raus to the second floore His
sole association with eny German civilian lay in his acts of intercourse:
with Elizebeth Rau, and had such acts been involumtary on her part, he
could not have been found guilty of fraternization (CM ETO 10501, Liner;
CM ETO 10967, Harris; but see Cif ET0 ‘11918, Bromley, and CIl ETO 12869,
DefIar). However, in finding Zapata nat guilty of a violation of Article
of War 92, the court has found that these acts were not accomplished by !
force and without consent, and voluntary intercourse is certainly -
"fa.mllia.rlty or intimacy" (C ETO 10419, Blankenship).

6e The record shows (R2) that charges were served dn each accused
only one dsy before the trials. Each consented to trial et the date thereof
(R5), which, according to the staff judge advocate, was necessitated by
the tactical situation. In the absencs of indication that eny of the
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substantial rights of accused wers prejudiced, the irregularity may
be resarded as wiaived (S LIO 14564, fnthony and irnold, and cases
therein cited; CLs CiI ZIC 4564, woods, end authorities therein cited).

7« The charge sheet shows that Lisubtenant ialott is 24 years ten
nonths of efe, that he enlisted 20 July 1940 at Detroit, MNichigen, and
that he received a (battlefield (SJA Review, peD)) commission 1 llarch
1645, Page is 32 years nine months of ege and enlisted 5 July 1940 at
Teoria; Illinocis. Zapata is 24 years six months of age and was inducte?
17 February 1941 at Los 4ngeles, California, llome of accused had prior
sarvice, )

8o The court was legally constituted end had jurisdicticn of the
persons and offensess llo errors injuriously affecting the substantial
rights of any of accused were committed during the trial, UYhe Boerd
of Review is of the opinion that the record of trial is legally suf=-
ficient as to each accused to support the findings of guilbty and the

sentences as approved (Page aml Zapata) and as confirmed (Lisutenent
YMalott ).

9, The penalty for violation of Article of “ar 96 by an officer
i's such punishment as a court=martial mey direct. The maximun penalty
for wrongful fraternizetion with German civiliars by an enlisteq man
is confinement at hard labor for six months and Torfeiture of two~thirds
pay per month for a like periocde

%‘7 %\'\M Judge Advocate
M Tne? N

pd 2‘ & k fg’zbct;ﬁi Judge Advocate

N
3
1



(26L)
- 1st Inde

War Department, Branch CfIice O%Tgt J Advocate General with the
Buropesan Theaters TO: Cormanding General,
United States Forces, uurooean Theater (i‘ain), APG 757, U, S, Army,

le In the case of Second Lieutenant JAIES D. IALOTT (0-2005666),
Company C, 899th Tank Yestroyer Battalion, attention is invited to the
foregoing holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty angd the sentencs
as confirmed, which holding is hereby approved. Under the provisions -
of Article of imr 504, you now have suthority to order execution of
" the sentence.

2+ Then copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CiI ETC 14182, For con=-
venience of reference, please place that number in brackets at the emi
of the order: (CLI ETO 14182). :

YA

E. c. l!cNEIL
Brigadier General United States Army,

AssistantJdudge Ldvocate Generale

( Sentence ordsred executed., GCMO 410, USFET, 15 Sept 1945)°
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Branch Office of The Judge Advocate General
-with the
European Theater
: APO 887

BOARD OF REVIEW NO. 2 27 JuL \945;
CM ETO 14183

7TH ARNORED DIVISION

Irial by GCM, convened at APO
257, U. S. Army 27 April 1945,
Sentence: ‘Dismissal and total
forfeitures.

UNITED STATES
Ve

First Llieutenant HENRY
PFEFFERKUCH (0-1015250),
Company D, 17th Tank
Battalion

N A s s s

: HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1, The record of trial in the case of the officer
named above has been examihed by the Board of Review,
and the Board submits this, its holding, to the Assistant
Judge Advocate General in charge of the Branch Office of
The Judge Advocate General with the European Theater,

. 2. Accused was tried upon the following Charge and
Specification: )

CHARGE: Violation'of the 96th Article, of War.

Specification: In that First Lieutenant
A HENRY PFEFFERKUCH, Company "D", 17th
Tank Battalion, did, at or near Rosdorf,
Germany, on or about 21 April 1945,
commit disorders to the prejudice of
good order and military discipline, by
entering, in an intoxicated condition,
: a bullding occupied by himself and
. enlisted men of his commandj by wrong-
' fully taking an intoxicated female

WeSiraea D
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nurse into said building in the presence
of enlisted men of his command; and by
.wrongfully,in the vicinity and presence
of enlisted men of his command, in said
building, getting into bed with said
nurse, lying in bed with her while he
was nude and she was partially nude.

He pleaded not gullty to, and was found guilty of, the .
Charge and Specification., No evidence of previous convice-
tions was introduced. He was sentenced to be dismissed
the service, to forfeit all pay and allowances due or to
become due and to be confined at hard labor at such place
as the reviewing authority may direct for one year. The
reviewing authority, the Commanding General, 7th Armored
Division, approved the sentence and forwarded the record
of trial for action under Article of War 48, The con-
firming authority, the Commanding General, European Theater
of Operations, confirmed the sentence but owing to special
circumstances in this case, remitted that portion thereof -
providing for confinement at hard labor for one year and

- withheld the order directing execution of the sentence
pursuant to Article of War 50%. . ;o

3. The prosecution's undisputed evidence discloses
that accused, an officer of Company D, 17th Tank Battalion,
attended a dance (R7) in Rosdorf, Germany (R8) given by
the officers of his battalion on the night of 21 April
1945, which was attended also by several nurses from a
nearby hospital (R7). He was seen to leave the party
about 2300 hours in the company of two nurses, one of
whom needed help to walk (R10,12). Accused had drunk his
share of liquor at the party (Rll). When the second
nurse reported that she had left the hall with accused
and another nurse, and outside had been told by accused
to go back,(R8), two senior officers-and a nurse drove to
accused's billet in search of her (R1l). Accused had been
seen to leave the hall for a time about 2200 hours with '
this same nurse (R12,13), To get to his room it was neces-
sary to go through a room in which two enlisted men were in
bed, The rooms were dark but by flashlight accused and the
nurse were seen on the bed (R1l). Accused was awake (R8).
He was entirely nude and she had on no clothes from the
waist down except her shoes. Accused told them to turn
the flashlight out. The nurse had been drinking too much

RESTKiCTED
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and was uhconscious (Rl1l). Her clothes were on the floor
(R9). One officer carried her out to the vehicle and.
there with the aid of the nurse helped dress her (R1l).
Accused was placed under arrest (R7§; He was not com-
pletely sober but his breath 4id not smell of liquor
(R9,11). "The door between the room occupied by the
enlisted meh and accused was open (R7) or partly so
(R9,11) and at least one of the two meh was awake (R10).
Accused and his platoon were all billeted in this bullding
(R8,12,13), One of the two men through whose room it was
necessary to go to reach accused's room testified he was
awakened when the accused came in but paild no attention
and saw nothing, - Later on he heard a girl say in English,
"Henry, where are you%?" He also heard the two officers
come in and pass into accused's room and :there was some
commotion as one of the officers carried something out
(R14). The next morning he noticed some "female under-
pants" in. accused's room (R1%).

-4, Accused, advised of his rights as a witness,.
. testified that he attended the party in question and

spent the entire evening with this one nurse, leaving.
the hall with her on three occasions. The first time
they went outside and sat in an ambulance with the door
partially closed. Some enlisted man opened the door,
laughed and walked away and he and the nurse returned to
the hall. They drank and danced and returned to the am-
bulance where they had sexual intercourse and again went
back inside the hall, He arranged to take her home "and
on the way we were going to sneak ih a little loving".
Each was half drunk (ng). " As to what happened from
then on till next morning he 1s vague, He remembers
starting down the street with her but from the time of
arrival at his billet he remembers nothing. His was the
only testimony presented by the defense (R17). ‘

5. Article of War 96 provides that,

"though not mentioned in these articles,
all disorders and neglects to the pre-
judice of good order and military disci-
pline, all conduct of a nature to bring
discredit upon the military service -* * *
shall be taken cognizance of by a general
or special or summary court-martial * * *
and punished at the discretion of such

court",

RES: RICLVED
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Accused admits he was intoxicated and the other
circumstances in evidence are not denied.. The conduct of
accused clearly falls within the scope of those offenses
denounced by the 96th Article of War.

6. The charge sheet shows accused to be 27 years
seven months of age, He was commlissioned a second lieu-
tenant, Army of the United States, 16 January 1943, after
about seven years service as an enlisted man.,

7. The court was legally constituted and had juris-
~diction of the person and the offense, No errors in-
Juriously affecting the substantial rights of accused
were committed during the trial. The Board of Review

is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the

. sentence,

4

8. A sentence of dismissal is authorized upon con-
viction of an offense in violation of Article of War 96.

M Judge Advocate
. i / . -
m/ Judge Advqcate

Jhdge Advocate
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War Department, Branch Office of T e Jud “ldvocate General
with the European Theater. 95 TO: Com-
manding General, United States Forces, EurOpean Theater,

APO 887, U. S. Army.

l. In the case of First Lieutenant HENRY PFEFFERKUCH .
(0-1015250), Company D, 17th Tank Battalion, attention is
invited to %he foregoing holding by the Board of Review
that the record of trial is legally sufficient to support
the findings of gullty and the sentence, which holding
is hereby approved., Under the provislons of Article of
War 50%, you now have authority to order execution of

the sentence,

2. VWhen copies of the published order are forwarded
to this office, they should be accompanied by the fore-
going holding and this indorsement, The file number of

- the record in this office is Clii ETO 14183, For convenience
of reference, please place that number in brackets at the

end of the order: (CM ETO 14183).

Jlecl e

’ E. C. McNEIL
Brigadier General, United States Army
- Assistant Judge Advocate General

AN

|
( sentence ordered executed; GCMO 564, USFET; 9Nov 1945).

-
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Branch Cffice of The Judze Advocate Gsneral '

with the

- EBurcpeen Theater

! APD 887
BOARD OF REVIET KO, 3 o 23MUG 1945
CM ETO 14186 '
UNITED STATES ) 4 NORMANDY BASE SECTICN, COMINICATIONS mNE,

) EUROPEAN THEATER OF CPERATICNS.
Ve ) ’

' ) Trial by GCM, convened at Le Havre,
‘Private WILLIAM L.COLEMAN ) France, 28 April 1945. Sentence: Dis-
(32012432), attached unas- ) honorable discharge, total forfeitures
signed Detachment 68, Ground) snd confinement at hard labor for 20
Force Reinforcement Conmand,) * years, United States Penitentiary,

) Lewisburg, Pennsylvania,

15th Reinforcement Depot

3

HOLDING by BOARD OF REVIEW NOQ, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1l.. The record of trial in the ocase of the soldier named above
_has been examined by the Board of Review and the Boar d submits this,
its holding, to the Assistent Judge Advocate General in charge of the
Branch Office of The Judge Advocate Gemeral with the European Theater,

2+ Aooused was tried upon the followirg Charge end specifications:
CHARGEt Violation of the 64th Article of War,

Specification 12 In that Private Williem L. Coleman, ’ .
attached unassigned Detachment 68, Ground Force .
Reinforcement Command, 15th Reinforcement Depot, '

, having received a lawful command from First
Iieuvtenant James A, Stoutenburgh, his superior
officer, to give him the carbine, did, at Foret S
de Montgeon, Le Havre, France, on or about 18

- March: 1945, willfully disobey the same,

Spesification 2: In.that » = = did, at Foret de
- Montgeon, Le Havre, France, on or about 18 N :
March 1945 1ift up a weapon, to wit. a cu-'bine . '

. 14186
. =l
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' agajrst First Lieutenant James A. Stoutenmburgh, - ’
his superior officer, who was then in the exeou~
tion of his office, ’

Specificstion 3: In that * % # did, at Foret de Mont- |
geon, Le Havre, France, on or about 18 March 1645
1ift up a wespon, to wit, & cerbine against First =
Lieutenant Norman E. Woodall, his superior officer, ’ ‘
who wes then in the execution of "his office. .
He pleaded not guilty and, all members of the court present at the
time the vote was teken concurring, wes found guilty of the Charge md
specifications, No evidence of previous oonviotions was introduced.
All members of the cowrt present at the time the vote was taken cone
curring, he was sentenced to be shot to death with musketry. The re- ’
viewing authority, the Commanding General, Normandy Ease. Section, Euro-
pean Theater of Operations, approved the sentence and forwarded.the
record of trial for action pursuant to Article of War 48, The cone
firming authority, the Commending General, European Theater of Opera-
tions, confirmed the sentence but commuted it to dishonmorable discharge
from the service, forfeiture of all pay and el lowsnces due or to become
due and confinement at hard labor for 20 years, designated the United
States Penitentiary, Lewisburg, Pennsylvania, as the plate of confine-
ment, and forwarded the record of -trial for action pursuant to Article
of War 50“0 |

-

3. Accused was charged with -

(1) Willful disobedience of s lawful commend of
First Lieutenant James A. Stoutenburgh, his
- superior officer, to "give him the carbine;"

(2) 1lifting up a carbine against Lieutenant Stout- - ,
enburgh, who was then in the execution of his
office; and N

i (3) 1ifting up. acarbine agamst Lieutenant Norman .,
- - B, Woodall, his superior officer, who was thern , v
in the execution of bis offioce; ' . Ve

all in violat ion of Article of War 64. The uncontradicted evidence
shows that, at the time and place alleged, Lieutenant Stoutenburgh,
who was accused's cormanding officer, while lawfully. engaged in under-
Jtaking to arrest him, ordered accused to give him the carbine which
‘accused ‘was then holding (R7-8,16). Instead of complying, accused
warned Stoutenburgh and Lieutenant Woodall, who was assisting him, ]
' not to come any closer, at the same time moving the operating handle v

-2 -
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of his carbine to throw a cartridge in the chamber, then fingering
the trigger and polating the weapon in the gensrsl direction of both
officers (R8,15,18). Woadull left to get his pistol end Stoutenburgh,
after a brief struggls, succeedsd in disarming the eccused (R10).
Por furthe- dotails, ses the statemsut of evidence zét forth in para-
graph & of the review bty the stm“f Judze advocate of the confirming ‘
authori‘cy. . .

The proof regquired to establish willi‘ul disobediencs in vio-
lation of Artisle of War 64, songigts in showing

"(a) That the acocused rsceived a certain coumand
‘from & certain cofficer as alleged; (b) that such
officer was the accused's superior officer; end

- (¢) that the assused willfully diczobeyed such °
cormand. A commend of & superior officer is pre-
sumed)to te a lawful cormand® (Mcn, 1¢28, par.134b,

«149), ) : .
N .

The required proof to establish the offmse of assaulting a
superior officer in vicletion of Article of Wer 64 may be made by
showing ' ) C o

"(a) that the accused * % * lifted up & weepon azainst
him, * » % as allegéd; (b) that such officer ‘was
acoused's superior of‘fioer at the time; and (c) that
such supericr officer was in ths execution of his
office at the time" (Ibid, par.1l34a, pe148).

"By tsuperior officer' is meant not only the commanding é

officer of the acoused, * * % but any other commis~
) :8loned officer of rank superior to that of the accused"
r - {Ivig,- p.147). :

"The phrase 'draws or 1ifts up any weapon against'
.+ .covers any simple assault cormitted in the manner
. egtated. » % % The raising in a threatening manner
'of a firearm * * # would be within the desoription
'lifts up' (Winthop)" (Ibid,. pp.147-148).

"An officer is in the execution of his office 'when
engaged in any act or service required or authorized
to be done by him by statute, regulation, the order
. of a supericr, or milita.ry usage'. (Winthrog)"
: (Ibid, p.148) ' .

. 1;;;;;;:;5:5115131 L | o A e
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Applying the rules and standards cited above, it is clear
that the evidence sustains the fin<ings of gulltv of ee.ch offense as '
alleged. : .
-4, The charge sheet shows thet accused is 28 years eight moibhs _
of age and that, with no prior service, he was inducted at New Y rork )
City, New York, 13 larch 1941, g

B¢ The court waes legally constituted and had jurisdiction of.
the person end offense. No errors injuriously affecting the substan-
.tial righta of accused were committed during the trial., The Ecard
of Review 1s of the opinion that the record of trial is legally suf=-
. ficient to support the findings of guilty and the sentence as commuted.

8+ The penalty for assaulting or willfully disobsying a superior
"~ officer is death or such other punlshment as a cowt-martial may
direct (AW 64). Confinement in a penitentiary, by way of commutation
of a death sentence, is authorized ty Article of War 42, The desig-
nation of the United States Penitentlary, Lewisburg, Pennsylvania,

as the place of confinement is authorized (Cir.229, WD, 8 June 1944,
8ec.II, pars.1b(4), Zb)e

Judge Advocate
Aﬁ[{o&w ﬂMdge Ad;rt;cate
zh
J/'é /42:4 /«’yﬂ Judge Advocate
/ .

RESTACTED . 14186
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War Department, Bx:anoh Office of The Judge Advocate General with the

European Theater. %v.r 3T AUG 1945 T0: Commanding
General, United States Forces, opean Theater, APO 887, U, S. Army,.

1, In the case of Private WILLIAM L. COLEMAN (32012432), at-
tached unassigned Detachment 68, Ground Force Reinforcemént Cormand,
15th Reinforcement Depot, attention is invited to the foregoinz hold-
ing bty the Board of Review that the record of trisl is legally suffi-
cient to support the sentence as commuted, which holding is hersby
epproved. Under the provisions of Article of War 503, you now have
authority to order execution of the sentence,

2, When ocopies of the published order are forwarded to this
ffice, they should be accompanied by the foregoing holding and this
. indorsement. The file number of the record in this office is ClM ETO
14186, For oconvenience of reference, please place that nurber in
brackets at the end of the order: (CM ETO 14186).

= // ) i) -~

. E. C.McNEIL, : n
Br zadier General, United States Army, b
' sistant Judge Advocate General.

( Sentence as commted ordered executed. GCMO 378, USFET, 2 Sept 1945).
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Branch Office of The Judge Advocate Genersl '
with the

" European Theater
AP0 887

BCARD OF REVIEW NO, 5 15 st 1945
Ci ETO 14206

UNITED STATE S+ 102ND INFANTRY DIVISICN

)

X )
V. ) Trial by GCM, convened at
. ~ ")  Erz. Anst, Germany, 26

Private First Cless ) March 1945, Sentence: Dis- -
AELRED V. J. PLATTA ') honorable discharge, total
(6919177), Service ) forfeltures, and confinement
Bettery, 379th Fileld )
Artillery Battalion ;

&t bard labor for life, .
United Statea Penitentiary,
Lewlsgburg, Pennsylvsnig.

HOLDING by BOARD OF REVIEW NO, 5
HILL, EVINS and JULIAN, Judge Advocates

l, The record of trlgl in the case of the soldier
named sbove has beer examined by the Board of Review and
the Board submits this, its holding, to the Agslstant
Julge Advocate General in charge of the Branch Office of
The Judge Advocate General with the European Theater,

12e Accused was tried upon the following charges and
apecifications-

CHARGE I: Violation of the 92nd Article of War.

Specificstion: In that Pfc Aelred VvV, J,
Platta, Service Battery, 379th Fleld
Artillery Battellon, d4ig, at‘Terh63§5
Germany, on or about 1 March 1945,
forcibly and feloniousaly, against her

. Wlll, have carnal knowledge of Elizabeth
Jansen.

CHARGE II: Violation of the 86th Article of War.

Specification: In that # ¥ # belng.on guard
. and posted aa a sentinel at Terbeeg,
" Germsny on or about 1 Narch 1945,”3did,
leave his post hefore he was regularly
relieved,

[
(Vo9
o9
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[
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ADDITIONAL CHARGE: Violation of the 93rd Article
+ of War. ‘

Specification: 1In that * % % 214, at Terheeg,
Germany, on or about 1 March 1945, in the
nighttime feloniously and burglariously
bregk and enter the dwelling house of 4
Ellzgbeth Jansen with intent to commit a
felony, viz, rape thereiln.

He pleaded not gullty and, all of the members of the court
present when the vote was taken concurring, was found guilty
of the charges and apecificstions. No evidence of previous
convictions was Introduced. All of the members of the court
present when the vote was taken concurring, he was sentenced
to be hanged by the neck until dead. The reviewing authority,
The Commanding General, 102nd Infantry Divislon, approved
the sentence and forwarded the record of trial for action
under Article of War 48, The confirming suthority, The

. Commanding Genersl, European Theater of Operationa, approved
only so much of the finding of gullty of the Specification
‘of the Additional Charge as involved a finding that accused
did, at the tlme &nd place alle ged, feloniously enter the
dwelling house of Elizabeth Jansen with intent to commit a
felony, viz, rape therein, confirmed the sentence, but,
owing to speclal circumstances in this cass, commuted it to
dlshonoreble discharge from the service, forfeiture of all
pay and allowances due or to become due, and confinement at
hard labor for the term of his naturael life, deslignated the
United States Penltentlary, Lewlaburg, Pennsylvania, as

the place of confinement, and withheld the order directing .
execution of the sentence pursusnt to Article of War 503.

3. Evidence introduced by the prosecution shows that -
on or about the day and at the place alleged ln the speci-
ficatlion, sccused, & private first class attached to the
Service Battery, 379th Field Artillery Battalion, was duly
posted as a guard together with another soldier on a "roving
post"., At that time, 2300 hours, he was normal, neither
sick nor drunk (R21-23,37,41-43). His post had definite
limits of which he was advised (R38). Almost immediately,
welking so fast as to leave behind Technician Fifth Grade
Edward J. Whitaker, the soldier with whom he had been
poated, accused left his post without permission and went
down a road in the direction of a house where Ellzabeth
Jansen, & 74 year old widow, the prosecutrix, lived with
her sister-in-lew (R8,9,23,24,40), It was some time before
midnight snd the prosecutrix had left her house because
something was burning in the neighborhood. Two Amerlcan
soldiers came up to her, One of the two "only the one in
question®, using a gun which he carried, pushed her into:

the house and into the living rcom where her brother had
Just dled., The slster-in-law sat down on the bed beside

CONFIDE 1M,
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1

her dead husband and the soldler touched the corpse!s hand
"in order to find out if he sctuslly was dead®., The little
night-light was extinguished by the draft. But the soldier
had a light., Ha told the proascutrix "clothes down" and

" he hlwmaelf took her clothez down with force, pushed her and
"raped" her at once. There was a sofa in the room in
addition to the ted. In the Teginning, this 'soldlier took

- off some of his clothesf efterwards all of his clothes. He
hed "sexual intercourse” with the woman. She "resisted",
cried and shouted, and when she raaisted he atruck her on
the face ani neck. He was there "a good half hour" (R8-11,
13). The prosecutrix 3id not identify this soldier (R8).
While this was going on, the soldler, Whitaker, who had
been posted with accused and outstripped by accused when .
they started to walk thelr post together, was searching for
accused, Following in the general dlrectlon taken by
accused, he saw a stream of llght coming through the window-.
shutter in this house where the prosecutrix lived. Thls
“was about 75 yards beyond the end and limits of the post.
Whiteker went to investlgate the light and entered the
house, The time then was ebout 2325 hours, He saw a light
in a room, the door to which was slightly ajar. Inside the
room he saw accused, whom he had known for over a year, and
two elderly women, one of whom appeared to be lkneeling by
the bed and the other reclining on her back on a sofa.

The woman on the sofa had her dress drawn up to her back,
and her thighs and buttocks were bare and exposed. When
Whitsker entered the room and she saw him, she held her
hand cut in his direction and said, "Comrade, comrade”

She was crying, On the sofa wilth the woman, above her,

was a man whom Whitaker recognized as accused, He went .
over to accuaed and calling him by neame, aald: "Platta,
come out of this house", Accused reached up and pushed
Whitaker away and calling him by hls nickname said, in a
quiet tone: - "Ted, take off", At this time accuaed was
clothed but "somewhat disarranged" (R25-27).

Whiteker left and returned in about 20 minutes
with the Sergeant of the Guard. There was no light on at
the time of the second visit but thez heard suppressed
sobbing. There was™a groaning noise They lnvestigated
no further but departed, returning about midnight with
Firat Lleutenant Roas. Whltaker and the sergeant entered
. the house., Whitaker called: "Platta, come out of this

house immedlately"”. Platta answered: "Ted, give me your
light", and reached cut for Whitaker's light with a bare
arm that could be ssen to a point half-way between the
elbow and shoulder (R27-30,35-40). .This was from the
room in which Whitsker first saw accused (R36), Whitaker
refused to give up hls light, after which 1t sounded as
if somecne was stumbling around inside. Whitaker and the
sergeant then withdrew %R50,40). The sergeant went out
on the road and from thers, in about five minutes, he and

-3 - . S
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Lieutenant Rose saw accuse&ogomithkrom the direction of
the house, "through the archway that leads into this house"
(R40,43). - ,

4, The rights of sccused as a witneas were fully
~explained to him. He elected to make an unsworn statement
(R66). He told of a quantity of cognac being brought to his
battery the afternoon of the day iIn question end said that-
during that daz he had drunk "close to about a quart and a
half of cognac" (R67,69). Despite his resultant condition
he went on guard, feeling that 1f he 313 not he would get
in trouble. He clalmed that he 3413 have an argument with
the sergeant of the guard to convince him that he "was all
right", He stated that he had been on guard approximately
20 minutes when he ''moticed a light coming down out of this
house in question and that he went down to extinguish it
as we had to be very careful of blackout regulations®", He
found an elderly lady out in the yard. He tried to explaln
what he wanted., He could pot understend him. So he went
into the house through a doorway, a court yard and another
door. He found a room with the light, a coal oil lamp, on
a table on the fgr alde, To get to the light he had to
squeeze between aome furnlture. However he did blow out the
lemp, but dropped hls flashlight while trying to depert.
While searching for his flashlight, Whitaker (prosecution
witness quoted above) came to the door and called him
(R66-68), Accused said:

"I t0ld him to take off and I will be
right out, for him to watch the post,
I tried to get a flashlight from him
80 I could find mine and very shortly
afterwards Lieutenant Rose called me.
He seid, 'Platta, come on out'. I
went outside snd gave him my rifle end
he told me that I was under arrest, so
I handed over my rifle™ (R68).

Asked on direct exaemlnation 1f at sny tlime while in that
‘house he touched either woman, he sald, :

"No, sir, I am positive, ﬁo, sir, they
were both elderly women snd I did not
touch them, I em positive® (R69),

' On cross exesmination cf Elizebeth Jansen, the pros-
ecutrix, it was developsd that there was at the time of the
incident a fire.burning in her yard. She had put water on
it, but it was not totally extinguished (R13).

. Whitsaker testified thet just before he went off
post at 000l hours he. sew a fire burning in a bullding on.
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the same street and side as that 1n which the prosecutrix
lived., However, he did not recall a fire burning at her
house (R31). He also said that this house was in sight :
from one end of his post and that he believed hia instruct-
ions (as a sentry) did not preclude his investigating
anything happening at that house (R34). :

The battery commander of accused, recalled as a
witness by the defense, sald that accused had served under
him since the preceding May and that his work had been
"satisfactory® and that as far as he knew accused had never
been in any trouble (R45). Lieutenant Rose was recalled as
a wltness for the defense to say that he had found accused
"an excellent soldier™. On several occasions he went for-
ward with the lieutenant as "forward observer party" and
"performed his job perfectly" (R46,47). Corporal Pugh, of
accused's battery, observed accused drinking cognac on the
afternoon of the day in question. At about 2100 hours,
"also, accused was drinking. He had been with a party of
seven that consumed flve or six quarts of cognac betwéen
seven and nine o'clock that night. Pugh was not too certaln
about the time because he was pretty drunk himself. About
nine o'clock accused left the party. He was staggering and
was drunk, Some shots were fired outaide and it developed
that accused was shooting at a rabbit., Forty-five minutes
later, accused was lylng outside the kitchen door and the
sergeant of the guard asked him if he‘was able to go on
guard., Accused answered, "Yes" (R49-52). Technician Fifth
Grade Kester, of accused's battery, testified generally to
the same effect as Pugh regarding the amount of liquer
consumed by the party of seven and by accused. He could
not tell whether accused was drunk or not (R53-55), Private
First Class Hubbard noticed accused was very intoxicated
and that he did not fully know what he was doing that night.
He had seen accused drink "quite a bilt # # % could probably
have been & quart" (R56,57).

. 5., CHARGE I: Specification. On this evidence the
court found accused gullty of rape, as charged.

"Rape 1s the unlawful carnal knowledge of
a woman by force and without her consent"
(MCM, 1928, per.148b, p.l65). ’

Although the prosecutrix failed to 1dentify accused as the
soldier whom she clalmed raped her, accused was proved to
have Deen the soldier who was with her and who committed
the offense, i1f there/was an offense. The prosecutrix
testifled that there was intercourse, that she 3did not
consent and that she resisted. "The force involved in the
act of penetration 1s alone sufficient where there is in
fact no consent" (MCM, 1928, ibld). The testimony of the
prosecutrix established, therefore, every essentlial element
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of this crime. While the function of the Board of Review
1s not to weligh the evidence but to determine 1f there

1s substantlal, competent evidence to sustaln the findings
of the court, in rape cases the evidence should be scanned
most carefully. The line between submiassion and consent is
- not always clear. This is particularly true in enemy
country where the normal fear of an armed invader has been
stimulated by hostile propaganda to such an extent that the
woman 18 paralyzed by fear, unable to resist. On the other
hand, in enemy country, a natlve witness may well be unworthy
of belief, and the evidence should be most carefully scru-
tinized to determine whether the woman has been the victlm
or whether 1t 1s the soldier who has been victlmized,
entrapped in a scheme to discredit and disgrace and to keep
alive the fires of hatred agelnat the conqueror. In the
present case, the findings do not rest on the uncorroborated
story of the prosecutrix. In addition to ths direct
evidence of the crlime offered by this 75 year o0ld woman, .
there 13 clrcumstantial evidence gilven by American soldlers
,which convincingly corroborates her story and points to the
gullt of accused. His remalning at the house for so long

a perlod of time, the compromising poslition in which he
was seen, the purpose behind his command, "Ted, take off",
and the naked arm reachling out for the flashlight instead
of accused himself coming out, all show gullt., The age

of the prosecutrix, the clrcumstance of her brother's body,
just deceased, being in the same room, and her crying and
groaning, rebut any possible thought of consent or of a
seductlon. Had accused been victimized, he was the one to
have claimed it. The implicatlon, found in defense
evidence, that accused was too drunk to know what he was
doing was amply offset by the other evidence before the
court. There was competent substantial evidence to support
the findings of the court of gullty of Charge I and 1ts
Specification,.

: 6, CHARGE II: Specificatlon. Accused was also

found gullty of leaving hls post before he was regularly
relieved, in violatlion of Article of War 86, the offense
embodied in Charge II. The evidence shows that accused

and another goldler were posted as gentinels at 2300 hours
on a roving post. Seventy-five yards beyond one end of
this post, the limits of which accused knew, there was thls
houge where the Jansen woman lived. There was a fire
burgdng in the yard, according to her testlimony; and there .
was'also a gleam of light coming through the window-shutter,
according to Whitaker's testimony. DBlackout regulations
were being enforced at the time. Accused stated that he
noticed a light coming down out of this house, He left hils
post and went to that house to enforce the blackout regu-
lations, he clalmed., However, the evidence shows that

-6 - -
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accused did not extingulish the light in the house on hils
arrival. In fact 1t was still burning when Whitaker
arrived looking for accused, for it waa by the light that
Whitaker saw the woman on the sofa and accused above her.
The fact that accused on arriving at the house 313 not
extingulsh the light, and the further fact that he forcibly
pushed.the woman into the house may well have impeached

his declared lntention in the eyes of the court, justifying
its rejection of his story that he left his post to enforce-
blackout regulations, there was evidence to sustaln the
findinga of gullty of Charge II and 1lts Specification.

7. CHARGE III: Specification, The findings of gullty
under thils Charge, as confirmed, involve the offense of
housebreaking in violation of Article of War 93, which
offense 1is deflned:

"Housébreaking 1s unlawrﬁlly.entering another's
bullding with intent to commit a criminal
offense therein® (MCM, 1928, par.l49c, p.l69).

Accused pushed the prosecutrix into this house with his
rifle. Thereafter he raped her in the house. His entry
was unlawful and there can be no question that at that

+ time he entertained the intent to commit the crime of rape.

8. The charée sheet shows that accused is 23 years,
six months of age, and that he enllsted 8 November 1939, at
Wausau, Wisconslin, without prior service.

9. The court was legally constituted and had jurls-
diction of the person and offenses., No errors injuriously
" affecting the substantlal rights of accused were committed
during the trial., In the opinion of the Board of Review the
record of trial is legally sufficient to support the
findings of gullty and the sentence, as commuted.

10. The penalty for rape 1s Jeath or life imprisonment
a3 the court-martial may direct (AW 92), Confinement in a
penltentiary 1s authorized upon conviction of rape by
Article of War 42 and sections 278 and 330, Federal Criminal
Code (18 USCA 457,567). The designation of the United .
States Penitentiary, Lewisburg, Pennsylvania, as the place
- of confinement, is proper (Cir.229, WD, 8 June 1944, sec.II,
pars .1b(4),3b).

Judge Advocate
Z%% Juige Advocate
. Juige Advocate
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S 1st Ind.

War Department Branch Office of The Judgq 56§Lﬂcﬁﬁ$
General with the European Theater.

T0: Commanding General, United States Forces, Europesn
Theater (lMain), APO 757 Ue'Se Army.

l, In the case of Private First Class AELRED V. J.
PLATTA (6919177), Service Battery, 379th Field Artillery
Battalion, attention is invited to the foregoing holding
. by the Board of Revlew that the record of trlal 1is
legally sufficlent to support the findings of gullty and
- the sentence, as commuted. Under the provislons of
Article of War 504, you now have authority to order execution -
of the sentence.

‘ 2. VWhen coples of the published order are forwarded
to thia offlice, they should be accompanled by the foregolng
holding and this indorsement. The file number of the
record in this office 1s CM ETO 14206.. For convenlence

of reference, please place that number in brackets at the
end of the order: (CM ETO 14206).

PR

Brigadier General, United States Army, N
Assist Judge Advocate General,

( Sentence as commuted ordered executede GCMO 477, USFET, 10 Oct 1945).
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Branch Offlce of The Judge Advocate General
A . with the _
European Theater _ ’
| APO 887
BOARD OF REVIEW NO. 5 © 8 SEP 1945

CM ETO 14209

UNITED STATES

Technician Fifth Grade o
ROBERT. A. MAY (37460203) Battery B,
398th Anti~aircraft Artillery
Automatic Weapons Battalion (SP)

1.

L,TH ARMORED DIVISION
Ve Trial by GCU, convened at . '
Taufkirchen, Germany, 5, 6 lay 1945.
Sentence: Dishonorable discharge,
total forfeitures and confinement -
at hard labor for life, United
States Penitentiary, Lewisburg,
Pennsylvania

HOLDING by BOARD OF REVIEW NO. 5
HILL, EVINS and JULIAN, Judge Advocates

The record of trial in the cass of the soldier named above has

been examined by the Board of Review and the Board submits this, its hold-
ing, to the Aesistant Judge Advocate General, in charge of the Branch
Office of The Judge Advoca.te General with the European Theater,

2.

Accused was tried upon the following Charge a.nd Specifications‘
CHAR(R. Violation of the 92nd Article of Ware

) | _
Specification 1: In that Technician Fifth Grade

, Robert A, May, Battery "BY, 398th Antiaircraft
Artillery Automatie Weapons Battalion Self~ -
Propelled, APO 403, c/o Postmaster, New York,
New York, did, at Bad Neuhaus, Germany, on or
gbout, 9 April 1945, foreibly and feloniously
o against her will, have carnal knowledge of

Migs Bor‘ba Helmol.

R Specii’icatlon 2: In that * % # did, dt Bad Neuhaus,

. Germany, on or about 9 April 192;5 , forcibly
and folanioualy, against her will, have carnal
knowledge ¢f liss Rosa Helmes, _

U '

. anl L
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http:elonioual.71

RESTRICTED
L i(286)

He pleaded not guilty and, all of the membsers of the court present‘at
the time the vote was taken concurring, was found guilty of the Charge
and specifications, No evidence of previcus convictions was introduced,
A1l of the members of the court present at the time the vote was teken
concurring, he was sentenced to be shot to death with musketry. The ~
reviewing authority, the Commanding General, ILIRH Armored Division,
approved the sentence and forwarded the record of trial for action under
Article of War 48, The confirming authority, the Commanding General,
European Theater of Operations, confirmed the sentence, but, owing to _
special circumstances in the case, commuted it to dishonorable discharge,
forfeiture of 211 pay and allowances due or to become due, and confine=-
ment at hard labor for the term of his natural life, designated the
" United States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement, and withheld the order directing erecution of the sentence
pursuant to Article of War 50%, :

. 3+ The evidence for the prosecution shows that accused, in a-
drunken condition, went with two other soldiers to the house of Berta
and Rosa Helmes, 25 and 22 years of age respectively, at Bedneustadt,
Germany, about 9:00 o'clock on the svening of 9 April 1945 where he -
demanded "schnapps® and occasionally waved his pistol about, After a
short period he vas persuaded to leave with his companions (R8,9).
In about five minutes he returned, knocked, and was admitted as the
oecupants believed they had to do so, The girls' parents, other sisters
and a kr, lunz were present and he shouted and made motions with his
pistol that they should leave the room whereupon the father collapsed,
and accused waved his pistol indicating the father was to be taken away
(R9,19,20). Accused grabbed Berta and pushed her into the guest room,
He indicated that she was to remove her clothes by pulling on them, _
which she did except for her panties and brassiere. He then pushed her
over on the bed and f ell over her like a "wild animal®, pulled off her
panties and had intercourse with her several times (R10)., After about
-an hour and a half, he was taken from the room by some soldiers who had
come into the house, but he returned shortly with Rosa (R12), He pushed’
her into the room, grabbed at her clothing, indicating that she was to .
take it off and tore off her ski pants himself, He then caused her to
1ie down on the same bed with Berta and forced her to guide his penis
to her genitals (R21,23,26)., He continued having intercourse several
times, alternating between Berta and Rosa (R12,21). Both girls cried -
for help and were afraid that accused would shoot their parents and .do
harm to them and their sisters (R16,17,23)s Eventually two sisters,
who had gone for help returned with "three men from the government" -
and a little later the police, and the accused was taken away (R12,22)..
The review of the Theater Staff Judge Advocate contains a
fair and adequate sumary of the evidence presented to the court by
both prosecution and defense in the trial of the case and for further
particulars is incorporated in this holding by reference.

a2 -
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\ Le " The accused was duly advised of his rights as a witness and
elected to remain silent,

'I'hree soldiers testified for the dsfense that hearing a dise
turbance in the house they entersd to investigate. They saw accused
in one of the rooms having intercourse with a woman who appeared to be
struggling "with him® rather than ®"against" him and was "loving him up®
(R35,47)e Accused's platoon leader testified that accused had been a
member of his platoon since kay 1943, that-his character and performa.nce
of duty had been excellent (368).

. © 5, To sustain the findings of guilty against the accused, the
evidence must prove that he had carnal knowledge of Berta and Rosa Helmes
and that the acts were performed by force and without their consent,
The identity of the accused was clearly established, Both victims testi-
fied that he had intercourse with them, and this is corroborated by the
evidence of three soldiers, who knew the accused, and who testified for
the defense that they saw him in the act of intercourse with "a woman®
at the time and place of the alleged offenses, The only issue is :
whether the acts occurred by force and without the consent of the girls,
The evidence shows that accused constantly used his pistol in a threaten-
" ing manner towards the girls and their family, putting-them all in fear
of death or great bodily harm, that he pushed the girls into the bed room
and there forced them to undress. There being substantial evidence in
Yhe record of force and lack of consent the court's finding of guilty
Will not be disturbed by the Board of Review (cX ETO 9083, erger). That
accused was drunk at the time of commiss:Lon of the offenses is no defense
(Ck ETO 5609, Blizard; Ci ETO 8691, Heard)e

- 6o The charge sheet shows that accused is 22 years of age and was
inducted 11 March 191»,3 at Fort Warren, Wyoming, He had no prior service.

7, The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial rights
of accused were committed during the trial, The Board of Review is of the
opinion that the record of trial is legally sufflcient to support the
findings of guilty and the sentence as commuted, .

8, The penalty for rape is death or life imprisonment as the court
martial may direct (AW 92).  Confinement in a penitentiary is authorlzed .
upon conviction of the crime of rape by Article of War 42 and sections 278
and 330, Federal Criminal Code (18 USCA 457,567). The designation of the
United States Penitentiary, Lewisburg, Pennsylvania, as the place of con-
.. finement is proper (Cir,229, wD, 8 June 1944, sec, II, pars.1b(4), 3b).

m Judge Advocate

yéz /\/;/ /"/ 7,/ —Judge Advocate
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- War Department, Branch Offici of The Judge Advocate Gemsral with the
* Buropean Theater 8. SEP 1945 T0: Commanding

- General, United States Forces, Eurcpean Theater (nain) » AFO 757,

U. S. Army .

1. In the case of Technician Fifth Grade ROBERT A. MAY
(37460203) Battery B, 398th Anti-aircraft Artillery Automatic Weapons
Battalion (SP), attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficient to
support the findings of guilty and the sentence, as commuted, which’
holding is hereby approved. Under the provisions of Article of \ar
504, you now have authority to order execution of the sentence,

2. Then copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsemsnt, The file number of the record in this offlice is CM
ETO 14209, For convenience of reference, please place that number
in brackets at.idmresd of the order- (c ETO 1L209).

///‘// &54 &t—f'

&7 ¢, uaEIL,
adier General, United States Amy

. - ri g
‘ ' !E Assistant W&te General,

( Sentence as coxmuited ordered executeds OCMO 434, usrEr, 2 . Sept 1545).

I i 44209
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BOARD OF REVIEW NO. 2 : e
14 SEP 1945
CM ETO 14210 S

UNITED STATES UNITED KINGDOM BASE, THEATER SERVICE
A ) FORCES, EUROFEAN THEATER

. LT

Trial by GCM, convened at Thatcham,
Berkshire, England, 2 June 1945,
Sentence: Dishonorable discharge,
total forfeitures and confinement
at hard labor for life. United
States Penitentiary, Lewisburg,
Pennsylvania.

Private First Class FRED L.

LOFTON (34748453), 4148tk
Quartermaster Service

Company

Nut S st Nt S Sa? o o s et

E

‘ ECLDING by BOARD OF REV]EW NO. 2 )
VAN BENSCHOTEN, HEPBURN and MILLER, Judge Advocates

1.‘ The record of trial in the case of the soldier named sbove
has been examined by the Board of Review, :

2. Accused was tried upon the following Charge and Specifica-
tions :

CHARGE: Violation of the 92nd Article of War,

Speciﬁcation* In that Private First Class
Fred L. Lofton, 4148th Quartermaster Service
Company, did, at Farley, Berkshire, England,
bn or sbout 17 June 1944, forcibly and
feloniously, sgainst her will, have carnal
knowledge of Queenis Margaret Frankum, &
female under the age of sixieen years.

He plea.ded not guilty and, two-thirds of the members of the court:
present at the time the vote was taken concurring, was found guilty .
‘of the Charge and Specification. No evidence of previous convictions
. was lntroduced. Three-fourths of the members of the court present
at the time the vote was taken concurring, he was sentenced to be

e 14210
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dishonorably discharged the service, to forfeit all pay and
allowances due or.to become due, and to be confined at hard labor
for the term of his natural life., The reviewing authority approved
the sentence, designated the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement and forwarded the record
of trial for action under Article of Var 50%.

3. Ev1dence for the prosecution: During the evening of 17
June 1944, about 9 pm when it was still daylight, Queenie M., Frankum,
age 13, and Violet and Pamela Yudge, age 12 and 10, respectively, left
Three Tuns, Reading, England, and proceeded - along Wilderness Road
past a camp of cclored troops. They crossed over or through a fence
to lessen the distance toward their homes and walked through a field
where they observed two colored American soldiers, one of whom all
three identified as the accused (R7-8,21,24). He was on the ground,
He reached up and grabbed Queenie, who was the nearest of the three,
and dragged her down. She screamed. He said, "Shut up, or I will
choke you" (R7). She continued to scream. He put his hand on her
throat and almost strangled her. He "knocked" her down.. She could
hardly move, He pulled her legs apart and took her knickers down,
got on top of her and penetrated her genitals with his penis (R8,13).
After about three minutes he got up and the other colored soldier
had intercourse with her and then they left (R13). . Violet heard
the accused say to Queenie when he grabbed her, "If you dontt let
me do it I will strangle you" (R21). After the accused got on top
of Queenie, Violet and Pamela ran away (R22), because the accused
told them to go away. Pamela returned and saw the accused on top of
Queenie completely covering her body and "jumping up and down" (R25).
The other colored man was standing beside them (R29). Queenie
smelt liquor on accused's breath, When she asked him his name he
told her his name was Jackson (R38). Queenie caught up to the other
girls who were trying to summon help. She did not tell of her experience
until the 'next day when she told her mother who discovered blood on her
_knickers (R14). The girls were taken in an automobile by an English
policeman, who was investigating the case, on 18 June 1944, to the
colored soldierts camp, where the policeman interviewed the accused
because he answered the description given by the girls. The accused
admitted that he had been drinking at the Three Tuns pub on the evening
of 17 June 1944 and had returned to his billet in the camp across a
stream through the rear of the premises (R32, Pros.Ex.I). His shoes
showed no sign of mud on them (R32). When the policeman and the accused
walked out of a building in which he had been questioning the accused,
the three girls immediately identified him as Queenie's assallant

(R33). .

On 18 March 1945 a baby was born to Queenie with drk skin,
hair and eyes. The hair was curly and the skin was "sort of a light
coffee color!~-tdefinitely a chocolate color™" (R16,36). Queenie
testified that she had never had sexual intercourse before or after
17 June 1944 (R16). By stipulation it was shown a medical examination

e S 44910
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of Queenie on 19 .ﬁme 191;1; disclosed lacerations of the hymen . v
together with oedema of the hymen and adjacent v walls (R17).
The accused is a soldier in the military service (R6). .

4. After being advised of his rights as a witness the accused
elected to testify in his own behalf, He denied that he saw or raped
Queenie as alleged., He had seen her around the camp several times
during the previous week and he had given her a cigarette once when
she asked for one. O(m the Thursday preceding the 17th of June he
had chased Queenle away from the camp with a ewitch. On the evening
of the 17th he visited the pub and drank some beer and cocktails and
then returned to“his billet through the woods and in the back way
because he did not have a pass, It was then dark. He got in bed
and dozed off to sleep right after bed check (R4O-42). He claimed
that there was no water In the bed of the stream when he crossed it
on a log (R43). :

5. The accused has been convicted of committing rape upen
Queenie Frankum,a 13 year old English girl., Rape is defined as the
unlawful carnal knowledge of a woman by force and without her consent.
The offense can be committed on a female of any age (MCM, 1928, par.

. 148b, p.165). The evidence for the prosecution presents a clear case
of rape. The colored soldier 1ln the présence of the three children
forcibly grasped one of them—~Queenie—and helding her on the ground,
in spite of her screams and struggles, ravished her. The only real
,issue raised was the identity of the offender. .The three girls identi-
fied the accused, The accused denied that he was the man. He admitted
- being in the vicinity at the tims, Inasmuch as it was within the
exclusive province of the court to determine this issue of fact, its
decision will not be disturbed by the Board-upon review (CX ETO 4194,
Scott).

6. The charge sheet shows the accused to be 23 years and three
months of age. Without prior service he was inducted on 21 April 1943
at Fort Benning, Georgia.

7. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial °
rights of accused were cormitted during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence., )

8. The psnalty for rape is death or life imprisonment as the -
court-martial may direct (AW 92). Confinement in a penitentiary is
‘authorigzed upon conviction of rape by Article of War 42 and sections
278 and 330, Federal Criminal Code (18 USCA 457, 567). Designation of
the United States Penitentiary, Lewisburg, Pennsylvanla, as the place
of confinement is proper (cir.229, WD 8 June 1944, secII, pars. 1b(4),

3b)e '
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Branch Office of The Judge Advocate General

with the
European Theater

. APO 887

BOARD OF REVIZIW %0, 2
20 0CT 1945

CM ETO 14212 o
UNITED STATES ) UNITED KINGDOM BASE, COMMUNICATIONS

)  20YL, EUROPTAN THEATER OF OPERATICNS

Ve ) , ’

: - : )  Trial by GCM, convened at Southamoton,
Private MATHEW C, HEALAN ) Hempshire, England, 20 April and 1 May
(34041079), 341st Replacement )} 1945. Sentenze: Dishonorable discharge,
Company, 65th Replacement ') total forfeitures and confinement at

+Battalion, 12th Reinforcement ) hard labor for life. United States
~ Depot *)  Penitentiery, Lew1sburv, Pennsylvania.

HOLDING by BOARD CF REVIEW NO, 2
HEPBURN, MILLER and COLLINS, Judge Advocates

l. The record of trial in the case of the soldier named
above has been examined by the Board of. Review

2, Accused wes trled upon the following charges and speci-
ficetionsse

CHARGE I: TViolation of the 93rd Article of War,

Specification: In that Private Mathew C. Healan,
341st Replacement Company, 65th Replacement
Battalion, 12th Reinforcement Depot, did,
in conjunction with Private Elmer A. Rosheisen,
Reinforcement Company X-A-223=H, 1l1th Replace-
ment Depot, at .the British Royal Air Force
Station, Chilbolton, Hants, England, on or
about 17 March 1945, feloniously takse, steal-
and carry away one blue fibre trunk, value .
about $40,00, one brown leather suitcase,

- ) o “21:’
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_value about $28.00, one completely fitted
browa lesather toilet case, walue about $12.60,
one gontlemnn's dressing gown, value,about
$20.00, cne complete set of officer's web
equipment consisting of belt, shouldor-'trnpl..
holster &mnd wmumitiom pouch, value sbout
$10,00, one revolver, Smith axd Wesson, caliber
28, valus about 320.00, one pair of service
lew out bladk shoes, value atout $6,00, one
pair of civilian low ocut black shoes, wvalue
about $8.00, one complets officer's ssrvice
dress uniform comsisting of tumio and trousers,

- value about $5000, four peir of white drawers,
value about $8,00, fourteen blue shirt collars,
value about $5.60, five large bath towels, value
about §$8400, four black neckties, value about
$6.40, one recpirator, value about $3.80, twe
rolls razore with straps, wvalue about $6.40,
and sixty razor blades, vdus sbout §6.00, all
of a total value of approzimately $230.00,
the’ property of Squadron Leader Johm Ce Forbes, -

CHARGE Il Yiolation of the 96th Article of Wa.r. B

Spocificsationt In that # & % did, in conjumction

iwith Private Elmer A. Rosheisen, Reinforcement.
Company X«As223=H, 11th Replacems nt Depet, at
Westmoor, Dorset, Ewgland, om or about 12 Mareh
1945, without proper suthority, wrongfully
take and use a quarter tom four x four Gemeral.
Purpose vehicle, the propsrty of the United

, Btntel. of a value of more than $50900.

CHARGB III: Violation of.the 6lat Article of War.

Specifications . In thas & & # did without proper leave,
ebsent himself from his organization and statiom.
at the 2912th Disciplinery Training Center,
Skopton Mallet,. Semerset, England, from about
156 February 1946 to about 17 Hhrch 1945.

GEIRGI IV: Violation of the 69th Article of Ihro

Specifiscationt Im that » = % huving boen duly plased
in confimement in the 2912th Disciplinary Traine
ing Conter, cn or about 2 Jamuary 1945, did, at

. Bhepton kallet, Somerset, England, on or about
15 February 1945, escape from said confinement .
‘before he was set at liberty by proper authority.

‘ V 1421°¢
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CHARGE-V: Violation of the 84th Article of War,
Specification: In that * & % and Private Elmer A,
Rosheisen, Reinforcement Company, X-A-223-H,
11th Replacemat Depot, ecting Jointly, and
in pursuance of a comuon :lntent. did, at
Romsey, Hampshire, England, on or about 17
March 1945, shoot Captain Edward Grace, their
superior officer, who was thep-in the execution
of his office, in the thich and abdomen with
a pistol.

Accused's motion for a severance was granted. KHe pleaded not -
guilty and, two~thirds of the members of the court present at

the time the vote was taken concurring,wms found zuilty of all

the charges snd specifications. Ko evidence of previous convictions
was introduced. Three-fourths of themembers of the court present at. =
the time: the vote was taken comurring, he was sentenced to be dis-
honorably discharged the service, to forfeit all psy and allowances
due or to beoome due, and to be confined at hard labor, at such
place as the reviewing authority mey direct for the term cof his
natural 1ifs, The reviewing authority approved the sentence, -
signated the United Stet es Penitentiary, Lewisburyz, Pennsylvania,

as the place of .confinement, and forwarded the record of trial for
action pursuant to Article of War 501, This is a compamion case

to CM ETO 17272, Rosheisen,

3+ The evidence for the prosecutién is substantially as
" followste . ' ' )

Accused, who is in the military service of the United

. States, was confined in the United Kingdem Guardhouse, at Shepton
Mallet, Englend, on 2 January 1945 (R44,49,50)., 4t 2100 hours on
15 February 1945 he escaped and, al though a search was made, he
could not be found, He had no authority to absent himself at this
time (R45,46), He was returned to this guard house on 18 March
1945 (R46)s- ' : :

On 16 March 1945, Viss Gertrude Audrey Kemp and Miss Muvis
Cotton met accused (referred to as "Blondie") and another Americen
: soldier (referred to as "Andy") irn a public house in Nottinghem,
England. The soldiers asked them to go for a ride and they sgreed
to do so. The soldiers had a United States Army jeep (R54) and the fouwr
of them entered it and procesded %o another public house in Tollerton
where at about 1900 hours, they stopped and hed e drink. Accused drove
the vehicle at'his .ime (R53,67)s From here they proceeded to a house
Ain Bournemouth, where they expected to spenc’ the night but were refused
‘admittance by the lady there. Leaving Bournemoath they stopped 'in a

s
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woods, where the sold:Lers left them, sa.ying ﬂi‘ey were going to a
"nigzer camp™ to get some "petrol™. - Accused and his goldier
companion returned in about three-quarters of an hour bringing W th
them some blankets and ®petrol",” Miss Cotton grent to sleep in the-
back, of the jeep and when she woke up about 0500 hours the next

mornirg they were somewhere near Salisbury (R54,68), After laaving - :

this vicinity they stopped neer sa RAF camp and.accused and his .

companion entered the ceup, which appeared to be deserted. When

they returned, accused carried a big blue. suitcase and his oompanion |

& small browm one. The luggage was placed in the jeep and.the =oldiers
and pgirls drove to a place near some rail lines, whele the suitcases

. were opened. The large one contained an RAF uniform, some RAF shirts,

" a respirator, collars, ties and pajamas. The soldiers burned the large °
case and then washed and shaved with a razor they found in the small
case., In one of the cases accused's soldier companion found a revolver, T
which he put in his back pocket and "He said if he saw mu MP, if he tried
to. stop him, he would shoot hin®, Accused told the girls he took the
jeep from e "nigger camp” around Bouwrnemouth (R54,55,56,60,69,70,71)

. A.fter washlng and shanng accused and compenion and two girls
re-sntered the jeep and accused drove them to the Bear and Ragged .
Staff, a public house in Romsey. They arrived here at about 1120
hours and parked their jeep in front of the public house (R55,50,57,71)
After entering the building, they went over to the fireplace to warm
. themselves and by the time accused =nd his companion hed obtained beer
for the party, several American lieutenants and a nurse entered the
building (R57,71). :

About 1130 hours on 17 March 1945, Cep tain Edward H,. Grace,
Commanding Officerof AAF Station 503, drove up to the Rear and
Rerzed Staff public house in Romsey in his closed-in jeep., He
_ parked his jeep noar the back of the building and at that time . . ¢
noticed an open jeep stending in front of the publiic house, His
attention was attracted to this vehicle because it contained e civilian
snitcase, When he entered the public house, he observed ‘twe American
soldiers, with two civilian girls, eand a group of his officers 'in the
company .of a Ped Cross girl, Accused, one of the Américan soldiers
present, soon went outside and drove the onen jeep back of the house
and parked it next to Captain Grace's jeep (R13,14,15,18)s Ee came.
back into the bar and then left again with his soldi er companion. Shortly
thereafter one of them re-ontered the public.house and ook the two )
civilian pgirls outside, Captain Grace became suspicious of their o
~actions and went to the back of the building and looked out a window .
to gee what they were doinz, They had transferred their luwvage to
his (Ceptain Grace) jeep and ome of the zirls was already in it
(R14,15)s He called out to them nsking them "what they thought
‘they were doing" and then went outsids, Both sirls were now in
the open jeep.. Accused stood on the right hand side of it and hie
companion {referred to as A.ndy) was on the left hand side of it,,
to the right of Captain Grace as he aprreached them (R15,186, 34 37,38 78)-

’
’
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The Capfain azain asked them what they were doing, and, receiving no .
reply, told them they were under arrest for attempting to steal his jeep.
Accused raised the hood of his vehicle, put a rotor arm back in the jeep
and Captein Grace reached -over and'told him to give him the rotor erm.
Accused.did so ?pd Captain Grace put it in his pocket (R15,17 79). The
other soldier tlidy said -"Not so fast Captain", or "Get going Captain®.
Captein Grace not1bed he was pointing a revolver at his stomach (r15, 19,
29,31)e Captain Grace "made a snatch".for him and he lowered his zun and
shot the officer through the right leg, between the knee and the hip (Rr1s,
19,31,38,79)e¢ Captain Grace then "rushed™ this §oldier and pushed the
gun away from him. The soldier shot two or three more times, one of the
bullets striking the rotor arm in theofflcer's pocket and puncturing the
skin of his stomach (R15,29,38,39), Captain Grace succeeded in teking
the gun away from the-soldier ‘md he hit him with the butt end of the
wespon, knocking him to the ground (R15,79). Before the first shot was
fired the seven other American officers and thc Red Croes girl came ’
outside to & point near where Captain Grace was talking to the soldiers
(rR22,23,24,29,31) and some of them gratbsd the soldier when he first
was krocked down, He wrenched away from them and "started out" but
Captain Grace again hit him with the butt of the gun =mad he remained
there (R16,29), Ceptain Reps D. Jomss, noticing that Captain Grace had-
been shot, placed him in the latter's jeep and drove him to the hospital
: {R°9). Cne of. the officers present took the revolver which was a Smith
and Wesson 38 with.British markings on it, from Captain Grace and emptied
it, retaining three spent rounds and one live cartridge (R32,36)., During
the above incident accused stood alongside his jeep on ths left hand side.
The fight occurred on the right hand side of the jeep (R33). After
accused's compenion pulled the' gun accused started to run away but two of
the officers present brouzht him back., After Captah Grace was taken to-
© the hospltal, he once more attempted to escepe but he-was again caught
and brought back (R19,33,39), Ee returned calmly emd made no further
attmpt to escape (RSG). : ~e

Captain Grace was - wounded in the right legz by the first shot and-
one of the other bullets penetrated his stomach about three-quarters of
en inch. Ie was hospitalized flom 17 larch 1945 until 24 April 1945 end’
suffered at time of trial from =2 nerve injury in his log md numbness of
vFis right foot (R76), : .

Squa.dron Leader John C. Forbes, Royal Air Forces, testified that
on 17 March 1945 he was stationed at Ghilbolton, England, When he returned
to his quarters about 1800 hours on that date his blue trunk and browa
leather suitcase were missing, He desoribed their contents and valued

the items as follows: one blue fiber trunk, & 10) one brown leather ‘
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suitcase, &3 one fitted brown leather toilet case,h5; gentleman's
dressing gown, W5; web equipment, & 3; one ravolver, Smith and Wesson,
Caliber 38, &hE: one pair of low cut service shoes, 30/;3 one pair

low cut ¢ivilian shoes, h2; one complete RAF dress uniform, 13 guineas;:
four pair of white drawers, 10/6d each; 14 blue shirts, 24/~ each;

5§ large bath towels, 10/Leach; four black neckties, 1Q/~ each; one
respirator, 19/8d; two Rolls razors with straps, 2%/6d each; and 60 °
razor blades, 3d each (R41,42), -

Captain Thomas L, Corner, Ordnance 1l4th Port, testified that a
querter-ton 4 x 4 general nurnose vehicle is worth $1407 new and
considering deprecistion, if it were in runring cmdition would have
a value in excess of $50,00 (R52)e .

4. Accused after his rights as s witness were Iully explained
to him (R80) elected to make- the following; unswern statement:

"On the day the shooting cccwred we was at the
pub and we want out of the pub and 1 was +the
last one out. I started out of the pub, I
got halfway out, I says to 4ndy 'I left my
beer half full I will go back inand finish-
it'y I finished my beer, I walksout and goes
and raised the hood on my jeep I was driving,

I put a rotor button in e d I heard the Cantain

_holler "What the hell you doing?! EBefore I
could get the rotor button in the jeep he came
up,to me, he came out and put his foot on the
bumper of the jeep and says. !You are under
arrest'!, I looks at him, I started to ask him
what for. He says 'Give me ths rotor button',

I hands him the rotor button, the hood is still -

. up, he goes round the back of ths jsep. A4s he
goes to the back I laid the hood down and I heard
2 shot and ran and after that the MP!s came up.
and got us" (R81),

5. The record contains clear and persuasive evidence that on
17 Usrch 1945 aczused stole various itemd of property belonging to
Squadron Leader John J. Forbes as alleged in the Spscification of
Charge I. Iiss Cotton testified that when she woke un asbout 0500
hours on the date in question thay were somewhere near Salisbury and
that after that +they stopped at an "BAF" cann. Accused returmead from
the cemp carrying a big blus suitcase and his companion a small brown
one, .iss Cotton further testified the big case contained an"RAF"
uniform, some RAT shirts, a respirator, and ties, liss Xemp testified
accused's comnanion found a revolver in ore of the cases and put it in
his back poctet and the weapon with which Captain Grace was shot was
identifigd as a Smith and Wesson 38 with British markings:on it. Squadron
Lesader Forbes testified he was stationed at Chilbolton, 3pland, and that

14
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when he retiirned to his quarters on 1800 hours on 17 March 1945 his
blue trunk and brown leather suitoase were missing. Among the contents
of his missing luggege was a Smith and Wesson revolver, an RAF uniform,
a respirator and some ties, The court could take judicial notice that
Chilbolton is less than five miles from Salisbury, where Miss Cotton
placed accused on the morning of 17 March 1945 and that, traveling in a
jeep, this distance could be covered in & very short time (Mcu,1528,
par.lzs,pp.134,135). Thus, a chain of strong ‘circumstantial evidence
was presented fromwhich the court could infer that the missing property
of Squadron Leader Forbes was the same property that accused was seen
carrying from the RAF camp mnd later burned and that the gun used to
shoot Captain Grace was the one that was missing fromthe quarters of the
British officer. -

The only evidence as to the vdue of these itemsz, hoever, is the
testimony of Squadron Leader Forbes, who was not shown to be sa expert
ontheir values, . Accordingly, the record of trial is lezally sufficient
to support only so much of the findings of guilty of larceny as involves
S a finding of guilty of larceny of property of some substantial value
not in excess of $20 (GM 228742, II Bull.JAG 12- 13; CM ETO 4058,
McConnell; MCM, 1928,par. 149g,p.173). ~

4. In the Specification of Charge II, accused is charged with
~the wrongful use of a govermment vehicle., The avidence clearly showed
that for a period of aporoximately 18 hours he drove another soldier and

© _two civilian zirls on a pleasure jaunt betwsen many towns in England in

" & United States Army Jjeep. He informed the girls he took the jeep from

a "nigzer™ camp nearby, Under these circumstances the court was warranted
in inferring that his taking. and subsequent use of the vehicle were
unauthorized. The court'sfimdings of guilty is maply supported by
"sUbstantial evidence of all the essential slements of theoffﬂnse alleged
in this Speclflcatlon (CM ETO 2966, Fomby),

5. Concerning the speclflcatzons of Charge III and IV there is
substantial evidence of all the essential elements of the offenses of
absence without leave between the dates alleged and escape from confinement
at :he time and place alleged (ucu,1928, par.1l32, D.146 and par.139b,p.154~

ETO 1737 Mosser; CM ETO 2723, Cowoone). .

6. The Specification of Charge V allsged that accused and another -
sdldier acting jointly and in pursuance of a commnon intent shot their |
superior officer, .while he was in the executon of his office. Inasmuch
as the Board of Review has heex unable to discover any precedent wherein
an sccused, has been held criminally resporsible under Apticle of War 64
for the acts of another with whom he was engaged in a joint enterprise, -

& brief (discussion of the legal principles involved eppegrs warranted

»
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Had accused ud his companion beem jointly charged with uu.ult with
intent to comznit murder or assault with imtent to do bodily bArm with

a dangerous Wwesapon in violation of Article of War 93, the evidence
produced at the trial would elearly support a conviction of either
offerse (CM ETO 2297, Johnsorn and Loper; CM ETO 3927, Fleming322 CedeSe
87a)e To hold that accused camnot be held liable for the acts of his
accomplice simply because the offense was charged under the 64th Article
of War and thersby given a military aspect would, in the opinion of the
Beard of Review, lead to an inconsistent conclusiom and a distinction g
between offenses without reasonable basis. The offense as herein charged
is a much graver offemse tham the corresponding civil offense inasmu¢h

as & violation of Article of War 64 is punishable by death. Wkile '
coertain military offenses, such as desertion, camnnot be committed by

two persons jointly (MCM,1928,pare¢27,p.18), there is no legal principle
which prohibits chargimg two persons with the Joint commission of an offense
simply and solely because it is a military offense, On the contrary in
CM 249909, Long and Wright, 32 B. Re 223, it was held that two officer
pilets "acting jointly and im pursusnce of a common intent™ were guilty
of a violation of Army Air Force direotives relative to low flying in
violation of Article of War 96 and guilty of suffering through negleet
property of the United States to be damaged in violation of Artiele of
War 83. Accordingly, in the opimion of the Board of Review, accused's
guilt of the specifiocation laid under the 64th Artiecle of War, although
charged as a Joint offense may be sustained. Captain Grace was manifestly
in the execution of his offiee in prevemting the ascused from stealing
his Jeep, an item of government property amd im preventing. their escape, '
That accusedt!s compamion shot Captaim Grace in order to prevent their
apprehension is clearly shomm by the evidence and accused, a participant
in & joint’ venture and charged with acting jointly, ard in pursuance of

a common imtent, is chargeable as a principal regardless of the extent

of his participatiom (CM ETO 7518, Bailey et al)e The holding in

CM ETO 4294, Davis and Potis is elearly distinguishables In that case
the ocmmon emterpriss, to wit the rape of a French woman had beem brought
to & halt by the interventiom of the womam's husbandy Potts left the
soene of the joint crime amd was enroute to esamp whem Davis committed’

the murder of whiek he was foumd guilty. In the instant oase there is
evidenoe that for at least & day preceding the shooting aecused had
engaged jointly with his campanion, in a series of offenses, including
lareeny and the wrongful use of a Government vehicle. Jointly they
~had attempted the theft of Captain Grace's jeep, Foiled in that endeavor
there is evidenss of a consolidated effort to escape after the officer
_ plased them in arrest. There was therefore substantial evidence te
support the courtts finding thet the shooting of the officer was part
and parcel of a joint effort of the two soldiers to eseaps. All the
" essential elements of the offemse charged in this Specification are
ostablished: by lﬂltnﬁtl Q'ddanco (lt}l(.1928,par.ls4s,p.148).

7+ The chargo lheet shows that ueuud is 22 yon.r:. four mont.lu
of age and was inducted 5 April 1941 at Fort’ Oglothorpe, Georgia. He
had mo prier serviee. .

© Be The resords of this offiee disclose that om 1 April 1§4§_ accused
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Private Matthew C. Healan, Jr., 34041079, 3435rd Replacement Cempany,

65th Replacemsnt Battaliom pleaded guilty to amd was convicted by

general court-martial of three violations of Article of War 61, two

violations of Article of War 69, five violations of Article of War .93 '

snd single violations of the 84th, 94th, and 96th Articles of War .

and sentenced to dishonorable dischage, total forfeitures and confinement

at hard labor for life. The reviewing authority on 30 April 1945

approved the sentense, reduced the period of confinemeat to 30 years

snd designated the United States Penitentiary, Lewisburg, Pennsylvania,

a8 the place of oonfinement, The erdsr promulgating the result of this

trial was published in General Cowrt-Martial Orders No. 1082, Headquarters

United Kingdom Base, Communications Zone, European Theater of Operations, .

dated 30 April 1945 and on 14 May 1945 the reeord of trial therein was

exemined by the Military Justice Division, Branch Office of The Judge -

Advocate General with the European Theater of Operations amd found

legally sufficient to support ‘the sentense. .
9. The court was legally constituted and had jurudi.:tlon

of the person and offenses. Ko errors injuriously affecting the

substantial rights of accused were committed during the trial except

as herein specifically noted. The Board of Review is of the opinion

that the record of trial is legally sufficient to support only se mush

of the finding of guilty of the Spsoification of Charge I as invelves s

finding of guilty of larcemy of property of some substantial value not

in excess of $20, legally sufficient to support the fimdings of guilty ef "

Chsrge I and all the remaining charges and specifica.tions and Iegnlly

sufficient to swmpport the sontence.

10. Conviction of sa offense under Article of War 64 is punishable
by death or such other punishmet as the court-martisl may direct (AW 6¢).
_ Confinement in a penitentiary is authorized upon convietion of the offense
-of the unauthorized taking and using of a govermmemt vehicle (AW 42;-
CM ETO 6383, Wilkinson, ¢ Bull JAG 237)s The designation of the United
States Penitentiary, Lewisburg, Pennsylvania, as the plase of confinement
is proper (cir.ZZS,ND.\B June 1944,nec.II,pnrs.1‘b(4),3b).

/

Judge Advocate

' @M Al Lo Judge Advocate

(ON LEAVE) Judge Advooate
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Braneh Offise of The Judge Advosate General '

with the
European Theater
a0 887 AS
. e 19
BOARD OF REVIEW NO, 1 15 8o
CM ETO 14224 |
UNITED STATES g 28TH INFANTRY DIVISION
e ) Trial by GCM convened at
, : ) EKalserslautern, Germany,
Private First Class GEORGE A. ) 6 June 1945, Sentenee:
PAGE (37061128), Company H, ) Life imprisonment. United States
274th Infantry, 70th Infantry g Penitentiary, Lewlsburg, Pennsylvania,
Division :

-

HOLDING by BOARD OF REVIEW NO, 1
BURROW, STEVENS and CARROLL, Judge Advoeates

1, The reeord of trial in the case of the soldier namsd above
has been exmined by the Board of Revlew,

2, Aeccused was tried upon the following Clu.rge and Speciﬁcation'
CHARGE: Violation of the 92nd Artiale of War.

Spesification: In that Private First Class George A, Page,
Company H, 274tk Infantry, did at Heiligeamosehel,
Germany, on or about 25 Mareh 1945, foreibly and feloni-

- ously, against her will, have sarnal kmowledge of
Mrs, Erma Deutseh,

He pleaded not guilty and, three-~fourths of the members of the court pre-
sent at the time the vote was taken eoncwrrimg, was found guilty of the
Charge and Speeification. Evidenes of two previous sonvietlons by speeiasl
sourte-martial was introduced, one for absenee without leave for ten days

'in viclation of Article of War 61, and one for absenes without leave for

five days and wrongfully taking, and using an automobile without the owner's .
" eonsent in violation of Artielesof War 61 and 96, Three-fourths of the
menbers preent at the time the vote was taken eoncurring, he was sentensed

to 1life imprisomment. The reviewing authority approved the:sentense,

ordered it exeeuted, and designated the United States Penitentiary, Lewisbnrg,
Pennsylvaaia, as the plase of eonfinement, The Board of Review treats the
recorg& of trial as havimg been forwarded for astion pursuant to Artiole of
War 5
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3. The reviewing authority in his acticn ordered the sentense
executed and designated the United States Penitentiary, Lewisburg, -
Pennsylvania, as the plaee of eonfinement, The proceedings were published °
im General Court Martial Orders No. 79, Headquarters, 28th Infantry
Division, AP0 28, U, S. Army, 29 June 1945,

Paragraph 3 of Artiele of War 503 provides in part, that:

¥Exeept as hereln provided, no authority shall
.order the exegution of amy other sentenee of a
general eowrt-martial imvolving the penalty of
death, dismissal not suspended, dishonorable
-discharge not suspended, or eonfinement in a
penitentiary, unless and until the board of
review shall, with the approval of the Judge

) " Advoeate General, have held the record of trial
upor whieh such sentence is based legally suffi- -
eient to support the senteneet®,

" Paragraph 7 of the same Article proﬂdel:

"Whenever the Pregident deeas sueh aetion neeessary,
ke may direet the Judge Advocate General to establish
a braneh of khis offiee, under an Assistant Judge
Advoeate General, with any distant eommand, and to
establish in sueh branch offise a board of review,
or mare than one, Such Assistant Judge Advoeate
General and sueh board or boards of review shall be
empowered to perform for that eommand umder the
gensral supervision of the Judge Advosate General,
the duties which the Judge Advoeate General and the
board or boards of review in his office would other-
wise be required to perform in respest of all eases
involving sentences not requiring approval or eom-
firmation by the Presideni®.

The sentenes in this ease involved sonfinement in a penitentiary. Under
the quoted provisions of Artisle of War 503, the reviewing authority was
without power to order its executiom until the reeord of trial haed beeam
held legally sufficient to support it by the Board of Review witk the .
approval of the Assistant Judge Advoeate General in charge of the Bransh
Offies of The Judge Advosate General with the European Theater, It follows
that the gemeral court-martial order was void (CM ETO 3570, Chestmut;

CM ETO 11619, Thompson).

Le About 1 or 2 am, 26 Mareh 1945, asewsed sought admittanee to -
the home of Herr Georg Deutsech, Heiligemmoschel, Germany. The door,
whick was loeked, was opened by Deutsch, Accused inquired as to the
whereabouts of some sutomobiles which bad been parked outside the house,
Apparently dissatisfied with Deutseh's reply, accused strusk him on the
chin and ehest with his fist, elosed the door wkieh loeked automatieally,
and departed (R13). A few minutes later he returned and Deutsch re-opened
the door. When Deutsch had diffieulty inm understanding aceused, the

V) ;r‘r‘!
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latter pushed him and kit him on the ehin. Deutseh finally gathered
that he wanted a light for his cigarette and for a c¢candle he was sarrying
and provided {t for him, Accused heard Deutsch's sister-in-law talking
in the kitchen, but when she saw accused she ran into a bedroom oceupied
by Frau Deutsch., In the excitement wccused left a package of sigarettes,
- a package of coffee, =2nd twenty-five marks on a table, Deutsch tried in
vain to return these items to him, The marks were turned over to the
burgomaster the rext day by Deutsch (R13,14). d

When accused saw Deutsch's sister~in-law run into the bedroom,
he followed her. She managed to hide and accused turned his attention
toward Frau Deutseh who was standing at the foot of the bed, He ordered
her to leave the room, at the same time taking her by the arm, and pushed
Deutsch against the bed when he tried to stop her (R9,14,16). Over her
protests accused made her go into the kitehen and lie down on the table
despite the fact that she was beginning her eighth month of pregnancy
(39,10). Deutsch came into the kitchen at this point but accused pushed
him out (R9,15). Accused gave Frau Deutsch the candle to hold. and pro-
ecceded to have sexual intercourse with her, She resisted by pushing him
with her free ‘hand and yelling (R9,10,17).

In the meantime the occupants of the house attracted the atten-
tion of Sergeant Fred C. Hallett, command post gusrd, who entered the house
and saw the proseeutrix lying on the kitchen table with ascused om top of -
her, The prosecutrix was resisting but not very effestively because of the
position she was in (R18,19). When she eried out accused struck her (HlO,
19). Unable to make accused understand him, Sergeant Hallett went for .
assistanee, When ke returned the prosecutrix was standing in the kitchen
holding her stomack and erying. Accused wasfound in the bedroom with his
pants unbuttoned (R20,22), * :

5« ~There was considersble evidenee a2s to the degreec of accused'!s
intoxication, The prosecutrix testified that he was so drunk that she
did not believe he knew what he was doing otherwise he “would not have
pressed me as hard as he pressed me® (Rl11), In Deutsch's opinion aecused
was "apparently very drunk" (R15)., Sergeant Hallett testified that '
accused was not sober and he was staggering a "little bit* as he walked
unaided (E20), Aecused's ecmpany eommander, who was summoned by Sergeant
Hallett to eome to the Deutsch house, stated that accused recognized him
and talked to him although not intelligentlye Aeccused was able to walk
without assistance although he staggered slightly (R21,22), .

6. Accused, after being warned of his righis, elected to be swora
and testify. He stated that before moving inte Heiligenmoschel on 25
March he obtained some sehnapps., On arriving in that community in the later
afternoon he drank the sehnapps until he beeame drunk, He did not eat
anything, although sometime during the evening ke went into tke kitehen and
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helped to clean chickens. Abowt 9 o'clock the next morning a Sergeant
Seott walked him around and told him that he had to go out with a patrol,
He had no reccllection of what intervened between the time he was in the
kitchen and the time when Sergeant Scott spoke to him, He first learned
about the incident at the Deutsch house when the defense eounsel told
him about it (R23-26),

Private First Class James R, Justice, of accused's eompany,
testified that he saw accused in the kitchen on the night of 25-26 Maren
and that he was drunk, He and ascused had been drinking all afternoon
and part of the night and during this period they had eonsumed "quite a
few" bottles of sebnapps. Accused was a nervous individual and had been
removed from the front line for that reason (R26-27).

» Private First Class Arthur Sarantopoulos, a 6ook in accused's
company, testified that aceused was drunk in the iitchen about midnight
‘25 March (R27-28),
It was stipulated by and between the prosecution, defense and '

accused that if accused's platoon leader, First Lieutenant William M,
Holsberry, were prsent in court he would testify that accused was a very
nervous individual and that beeause of nervousness he was relieved from
duty as an ammunition bearer and assn.gned to eompany headquarters as a
driver (R28 29).

7. Rape is the unlawful carnal knowledge of a woman by foree and
without ker consent (MCM, 1928, parslhiOb, p.165). The uncontradicted
evidence shows that aecused had earnal knowledge of the prosecutrix
without her eonsent, It likewigse shows that he used foree to aceomplish
his purpose, Moreover, when there 18 in faet no consent the foree in-
volved in penetration is sufficient (MCM, supra). The testimony of thke
prosecutrix and her husband received substmt:.a.l eorroboration from am
American soldier, Sergeant Hallett., All elements of the offense were
thus established (Ck ETO 11376, Longie; CM ETO 11621, Trujillo, et al;
CK ETO 12869, DeWar), Any possible question as to accused's mental
responsibility by reason of drunkenness was a question of faet for the
court which they impliedly resolved against acocused, and in view of the
evidence - particularly the fact that accused could reeognize his eompany
commander - their conslusion will not be disturbed on appellate review -
(cu ETO 3859, Watson and Wimberly; CM ETO 12662, McDonald; CK ETO 14141,

Pysko)e o ‘
8., At the outset of the trial the followin; colloquy occurredt,

"Prosecution to ascused: Have you had sufficlent time
and opportumity to prepare your defense?

Aecused: Yes sir,

Prosecution to #ccused: Are there any witness who are
not present that you would like to have present?
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DPefense: Two of the defense witnesses are not available,
?re;idant: Are these two ritnguu xaterial to the eue‘?

Defense: Their testimony would be eorroborated by the .
witnesses the defengze does have, .

President: The proseeution will prdcoed with the trial.

Prosecution to accused:’ Are yow at this time prepared with
your defense and ready to proseed with the tl:ill?

Accused: Yes sir® (R7-8).

There was no chovd.ng by the defense of any effort to loeate
the absent witnesses or to procure their attendanes, or that their at-
tendance e¢ould likely be had by a postponement of the trial, In these
sireumstances it was proper for the court to proseed with the trial '
(Chastain et al v, United States (c.c.A. 5th, 1943), 138 F (2nd) :.1.3).

9. Although the sentence did not inelude dishonorable discharge,
1 1t has long been held that the maximum limits of punishment has no
application to offensss arising under Artiele of War 92 and eonsequently,
the provision that a eourt must impose a dishonorable discharge whea
it imposes sonfinement in excess of six months (MCK, 1928, par.lOib,
Pe95) does not affeet the validity of the sentence,

10, The sharge sheet shows that ascused i1s 26 years five momths
of age and was indueted 12 February 1941 to serve for the duratiom plus
‘six months, No prior servioo is shom, §

11, The eouwrt was legally sonstituted and had jurildiction of the
persor and offemse, Ko errors injuriously affecting the substantial
rights of aceused were sommitted during the trial, The Board of Review
is of the opinion that the resord of trial is legally suffieient to
support the findimgs of guilty and the sentence,

. 12, The pemalty for rape is death or life imprisomment as the sourt
martial may direct (AW 92), Confinement im a pemitentiary is autkorised
uwpon eomviction of raps by Artiele of War 42 and sestions 278 and 330,
Yodaral Criminal Code (18 USCA 457,567)s The designatiom of the Tnited
States Penitentiary, Lewisburg, Pemnsylvania, as the place of confimement,
~ 1s proper (cir.229, ¥D, 8 June 194k, leo.II, parl.lb(h), 3b).
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Branch Office of The Judge Advocate General
with the ,
European Theater of Operations
APO 887
CM ETO0 14239 ‘
UNITED STATES g 4TH INFANTRY DIVISION
Y. . ) Trial by GCM, convened at Schmerl-
. ) dorf, Germany, 17 June 1945,
Private First Class WILLIAM)

Sentence: Dishonorable discharge
total forfeitures and confinement
at hard labor for life. ZEBastern
Branch, United States Disciplinary
Barracks, Greenhaven, New York

H., DAVIS (20123554), Com~
, pany B, 12th Infantry

N NN

HOLDING by BOARD OF REVIEW NO., 2
VAN BEKNSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the soldierb
named above has been examined by the Board of Review,

2. Accused was tried upon the following Charge and
Specification: ' .

CHARGE: Violation of the 58th Article of War.

Specification: In that Private First
Class William H. Davis, Company "B",
12th Infantry, did, at Hurtgen,
Germany on or about 23 November 1944
desert the service of the United
States by absenting himself without
proper leave from his organization
with intent to avoid hazardous duty,
to wit: engaging the German forces
in the vicinity of Hurtgen, Germany,
and did remain absent in desertion
until he was apprehended at Rouen,
France on or about 30 April 1945. .

Fammabas 1,
b
™2
Dy
w=

CONFICLIHTIAL
o] -



Honmireae
Dok

' (310) | ‘

He pleaded not guilty and, three-fourths of the members

of the court present at the time the vote was taken con-
curring, was found guilty of the Charge and Specification.
Evidence was introduced of three previous convictions by
special court-martial for absence without leave for two,
five and 13 days respectively, in violation of Article

of War 61 and for being drunk and disorderly in uniform,
in violation of Article of War 96, All of the members

.0of the court present when the vote was taken concurring,
he was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due and
to be confined at hard labor, at such place as the review=-
ing authority may direct, for the' remainder of his natural
life. The reviewing authority approved the sentence, des-
dgnated the Eastern Branch, Unlted States Disciplinary
Barracks, Greenhaven, New York, as the place of confine-
ment and forwarded the record of trial for action pursuant

to Article of War 50%.

3. The evidence for the prosecution shows that on

23 November 1944 accused was a member of Company B, 1l2th
Infantry, which organization was "dug in" in a defensive
position in the Hurtgen Forest, Hurtgen, Germany (R4,5).
Enemy artillery fire was passing overhead, and although
the company was described as ™in a rest", replacements
weére belng received and the men were expecting to "shove
off" into combat within a short period of time (R4,5).

: An extract copy of the morning report of Company
B, 12th Infantry, was received in"evidence, without objec=-
tion by the defense, showing accused from "Dy to AWOL
0700 23 Nov 44" (R5; Pros.Ex.A), and was identified by
the First Sergeant who recognized the signature of the
Company Commander thereon (R5). It was stipulated between
counsel for the prosecution and defense, with the accused
expressly consenting thereto, that the accused was re-
turned to military control by apprehension at Rouen,
France on or about 30 April 1945 (R6).

4, Accused, after his rights as a witness were
fully explained to him, elected to remain silent and no
evidence was introduced in his behalf (R6). .

5. The evidénce for the prosecution in support
of accused's conviction is not as complete as is desired.
However, it was shown that accused absented himself

CONTIDENTIAL
-2- . o
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-without authority on 23 November 1944 while his company
was "dug in" on the front lines or near thereto in the
Hurtgen Forest., Enemy shell fire was passing overhead.
Reinforcements were being received in the company and
‘preparatiohs were bdng made for an attack against the
enemy, It i1s a well-known historical fact of which the
court could take judicial notice that the battle of the
Hurtgen Forest was one of the most vicious, bloody and
hard fought of the. campaign of northern Europe (CM ETO
7148, Giombetti). Accused avoided participating in this
hazardous fighting. Instead of contributing his part to
the campaign, he absented himself from front line duty
and sought and found safety in the rear. His absence
covered a period of a week more than five months and was
terminated by apprehension at a place more than 100 miles
behind the front lines. Under such circumstances the
court was fully justified in finding that accused ab-
sented himself with the specific intent to avoid hazardous
duty incident to engaging the German forces in the vicinity
of Hurtgen as alleged. The offense of desertion within -
the meaning of Articles of War 58-28 is established

(CM ETO 4743, Gotschall; CM ETO 6093, Ingersall; CM ETO
6177, Transeau; CN ETO 9230, Magnsntl; Cif £70 8452, Kaufman).

6. The charge sheet shows that accused is 25 years
and three months of age and that he enlisted on 9 November
1939 at Boston, Massachusetts. He had no prior service.

7. The court was legally constituted and had }juris-
diction of the person and offense. No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Review 1s of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence.

8. The penalty for desertion in time of war is death
or such other punishment as a court-martial may direct
(AW 58), The designation of the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as
the place of confinement is authorized (AW 42; Cir.210, .
WD, 14 Sept.1943, Sec.VI, as amended).

—
-~ -
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Branch Office of The Judge Advocate General

with the
European Theater
AFO 887
BOARD OF REVIEW NO. 1 - T ML 134
CM ETO 14256
UNITED STATES g 35th INFANTRY DIVISION
e )  Trial by GCM, convened at Neuwied,
) Germany, 20 Juns 1945, Sentence:
Private First Class CLIFFORD ) Dishonorable discharge, total
BARKLEY (39318274), Battery B, . )  forfeitures and confinement at
546th Field Artillery Battalion ) hard labor for life. United
) States Penitentiary, I.evd.sburg, .
) Pennsylvania,

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

* l. ‘The record of trial in the case of the soldier na.med above has
been examined by the Board of Review,

2. Accused was tried upon the following charges and specifications:
CHARGE: Violation of the 92nd Article of War,

Specification: In that Private First Class Clifford (NMI)
Barkley, Battery B, 546th Field Artillery Battalion,
APO 408, US Army, did, at Alsdorf, Kreis Altenkirchen,
Regierrungsbezerk Kdlenz, Germany, on or about 2300
hours, 23 April 1945, forcibly and feloniously, against
her will, have carnal knowledge of Fraulein Maria Schob,
Alsdorf, Kreis Altenkirchen, Regierrungebezerk Koblensz,
Germany,

ADDITIONAL CHARGE: Violation of the 93rd Article of War.
(Finding of not guilty).

|

Specification: (rinding‘of not guilty).

He pleaded not guilty and, all of the members of the court present at the
time the vote was taken concurring, was found guilty of the Charge and its
Specification and not guilty of the Additional Charge and its Specification.
No evidence of previous convictions was introduced. Three-fourths of the
members of the court present at the time the vote was taken concurring, he

0(‘\' I‘\
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was sentenced to be dishonorably discharged the service, to forfeit all

pay and allowances due or to becoms due, and to be confined at hard

labor, at such place as the reviewlng authority may direct, for the term
~of his natural life. The reviewingz authority epproved the sentence, de-

signated the United States Penitentiary, Lewlsburg, Pennsylvania, as the

place of confinement, and forwarded the record of trial for action pur-

suant to Article of War 503.

3, Evidence for the prosecution showed that at the place (where
fighting ceased soms 25 days before (R12,23)) and at about the time alleged
(2300 hours) in the Specification, accused and a soldier named Lanfest
gained entrance to a German home by representing themselves to be police,
and accused, armed with a rifle, proceeded to search the upper floors of
the house (R7-8, 12-13, 17, 19-20).

The alleged victim of the rape, 20 years of age and unmarried,
testified she was c¢lad in her nightgown and a coat (R18,19,24) and that
accused threatened to shoot her and her mother, with whom she slept on
the second floor, and her cousin, if they refused to obtain keys to
facilitate accused's search of the house (R20), With his rifle, accused
forced the mother and daughter into the corner of their bedroom, where he
endeavored to embrace the girl. She resisted him and succeeded in send=-
ing her mother for aid. Vhen the girl loocked out the window, he fired
two shots through it (R21,26,27). She was afraid (R26) and told him to
put down his weapon,. whersupon he placed it on her bed. She attempted
to leave the room, but he held her there.,. He threw her upon the bed and
"tried to get on me" (R21,27). When che fought him off, he struck her

. in the face with his fist. She continued to struggle with him but did
not call for help because no one was there., When he thereafter threw :
her into the corner she "could do no more! and in order to gain time sald
in English "Ke are going to the bed", She then attempted to go to the
door when he threw her on the bed a second time, where he raped her. She
struggled and held him away with her hand, but he hit her again, in all
about three times, and she was helpless. He raised her nightgown, forced
her legs apart and engaged in sexual intercourse with her ?B22). She
could feel his penis in her vagina (R27), where it continued to remain
after he fell asleep upon her, She remained quiet and did not disturb
him for about two minutes, because she feared he would awaken and molest
her further, At this point two American "soldiers" entered the room
and called. Accused arose and left the room (R23,28). She alsc arose
and then fell to the floor whereupon the Americans gave her water (R23).
She positively identified accused as her assailant (R26) and stated that
he appeared to be very drunk and was unsteady on his legs (R23,26).

’ It was not customary for her to entertain American soldiers in
her home (R23), and she never went out with them. She knew that one con-
victed of rape could be punished by a long jail sentence (R24)., She was
a compulsory member of a Hitler Youth Organization in school between the
ages of six or seven and 14, but after leaving school, although pressure

-2- RIS
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was exerted nf:gr_x her, -she did not join any women's Nazi organization (R27),

The victim's testimony was corroborated by that of her cousin
that accused conducted the search with hie rifle, that witness! mother
and aunt (the victim's mother) called for help (R8-9), that his mother
and brothers and sister were excited and screaming (R15), and that hig
cousin (the victim) suffered a black sye and & bloody nose and was pale
(R11), It was further corroborated by the testimony of a first lieutenant
and staff sergeant of the American Army who were summoned to the scene,
that they discovered accused, with his trousers down below his buttocks,
lying in bed upon or against the girl, whose clothes were up above her
waist, with his carbine in the disarranged bedclothes, She pleaded in
broken English, "You help me® (R30-32, 35-36, 37-38). These witnesses, as
well as esnother soldier of their unit, testified that her face was beaten
and bloody, her clothes torn and the bedclothes bloody, that she was
frightened and emotionally upset and that she fainted (R31,36,39). The
lieutenant testified that accused was not drunk and his responses to
witness' requests for information as to his organization were prompt and
seemed to be those of a scber man (R33). The sergeant testified that
accused walked normally (R37)e .

4e After defense counsel explained to accused his rights in open
court, he elected to take the stand as a witness in his own behalf (R4l).
He testified in substance that commencing at 9:00 am on the day in ques-
tion he and his friend, Lanfest, drank cognac, wine and beer in Alsdorf
and continusd drinking without breakfast or lunch (R42) until the early
part of the afternoon. He did not remember visiting the home in question,
firing a rifle there or sesing, attacking or having intercourse with the
victim, Ne did not remember seeing at the time in question the officer
or two soldiers who testified. He knew nothing of what happened until
he was awakened the next morning and informed he was under arrest.

Accused was the son of a full-blooded Indian mother, a Klamath
of the Chippewa tribe, and an Irish father. He had drunk a little prior
to this day, but never so much, and never suffered ammesia whemn drinking
before., When he drank he never had a sudden desire for women (R43-4k)e

It was stipulated that a medical officer would testify as to
matters contained in his report relative to accused, which showed that
on 2 Usy 1945 accused was - ‘ . : ,

"able to understand and differentiate right from
wrong concerning the particular acts charged®
(R44=45; Def.Ex.l)e - _

5, Rape is the unlawful carnal knowledgs of & woman by force and
without her consent. Any pemetration of her genitals is sufficient carmal
knowledge whether emission cccurs or not. The force involved in the act
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of penetration 1is alone sufficient where there is in fact no consent
(ucM, 1928, par.li8b, p.165). Every consent involves submission, but
it does not follow that mers submission involves consent (52 CJ, sec.26,
p.1017), which,however. reluctant, negatives rape. But where the woman
is insensible through fright or ceasss resistance under fear, gaged by
her own capacity, of death or other great harm, the consummated act is
rape (1 Wharton's Criminal Law (12th Ed., 1932), sec.TOl, p.942).

The prosecutrix' testimony is full, clear and convincing that
accused by terrorization and brutality forced her to submit to copulation
with him., She testified that she felt his sexumal organ in her own, Ex=~
cept as to penetration, her testimony is corroborated. Accused did not
deny his connection with the episode but asserted a complete lack of
memory of the same resulting from over-indulgence in alcohol, In view of
the clear and convinoing nature of her testimony, corroboraticn.on the
issue of penetration, either in the form of msdical evidence or otherwise,

+was not necessary (CM ETO 4661, Ducote and authorities therein cited;
CM ETO 5009, Sledge and Sanders; CM ETO 5869, Williams), and the court
was fully Jjustified in concluding that the intercourse was without the
victim's consent and against her will and that accused was guilty of
rape (CM ETO 11621, Trujillo, et al; CM ETO 12162, Grose; CM ETO 12869,
DeWar; and authorities cited in those cases),

The question of accused's intoxication and the effect thereof
upon the criminal intent involved in the offense constituted an issus of
fact for the sole determination of the court, whose findings of guilty
will not be disturbed in view of the substantial evidence that accused
was in control of his faculties immediately following the rape (CM ETO
3859, Watson and Wirberly; CM ETO 11608, Hutchinson; CM ETO 12662, McDonald).

6, The charge shest shows that accused is 32 years eight months of
age and that he was inducted 29 September 1942 at Portland, Oregan, to
serve for the duration of the war and six months., He had no prior service,

7« The court was legally constituted and had jurisdiction of the
‘person and offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence, '

8. The penalty for rape is death or life imprisonment as the
couwrt~-martial may direct (AW 92). Confinement in a penitentiary is
authorized upon conviction of rape by Article of War 42 and sections 278
ard 330, Federal Criminal Code (18 USCA 457,567). The designation of the

-l -
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United States Peniteatiary, urisb 2, P 111 33, as the place of con~ -

finement is proper: (Cir.229, ¥D, %«.H, pars. 1b(k), 3b).
A M Judge Advocate
77 / . |
%} y/gj\md\ Judge Advocate
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Branch Office of The Judge Advocate General
with the C - v
European Theater
APO 887

30ARD OF RZVIEW NC. 1 . 14 <2 1945

CM ETO 14284

UNITED rSTATES FIFTEENTH UNITED STATZS ARMY
Trial by GCM, convened at Bad Neuenahr,
: Germany, 7 June 1945, Sentence as to
Technician Fifth Grade JAWES each accused: Dishonorable discharge,
Ee CASEY (33819964) and - ~ total forfeitures and confinement at
Private AMOS R, KIRKLAND hard labor for life, United States
(35248357), both of 1365th ) Penitentiary, Lewisburg, Pennsylvania,
Engineer Dump Truck Company)

Ve

)
)
)
)

et

HOLDING by BOARD OF REVIEW NO, 1
BURROW, STEVENS and CARROLL, Judze Advocates

d

1, The record of trial in the case of the soldiers named above
has heen examlnnd by the Board of Review.

2. Accused were char*ed separately and tried together by direction
of the appointing authority and with their consent upon the following
charges and specifications:

CASEY
CHARGE: Violation of the 92nd Article of Whr.

- Bpecification 12 In that Technician Fifth*Grade
James E. Casey, 1365th Engineer Dump- Trug&
Company, did, at Reifstein, Kreis-Neuwied,
Germeny, on or about 4 April 1945, forcibly
and feloniously, against her will, have cernal
knowledge of Marguerite Zilz.

L~
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Specificaetion 2: In that = * * did, at Reifstein,
_ Kreis-Neuwied, Germany, on or about 4 April
1945, foreibly and feloniously, against her
will, have oarnal knowledge of Katie Zilz,

KIRKLAND

(Samq Charge and épecifications as Casey ekcept for
substitution of name of accused; Kirkland found not.
guilty of Specification 1).

Bach accused pleaded not guilty and, three-fourths of the members of
the court present at the times the votes were taken concurring, Casey
was found guilty of the Charge and both specifications preferred against
him, and Kirkland was found not guilty of Specification 1 and guilty °®
~ of the Charge and Specification 2 thereof preferred against him.
Fo evidence of previous convictions against Casey was introduced,
Evidence was introduced of one previous conviction against Kirkland
by summery court for absence without leave for seven days in violation
of Article of War 61, Three-fowths of the members of the court present
at the times the votes were taken concurring, each accused was sentenced
to be dishonorably discharged the service, to forfeit all pay and allow
ances due or to become due, and to be confined at hard labor, at such
place a3 the reviewing authority may direct, “for life"., The reviewing
authority, as to each accused, approved the sentence, designated the
‘United States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement, end forwarded the record of trial for action pursuant to
Article of War 503.

3. Prosecution's uandisputed evidence shows that. at about 2030
hours on the date and at the place alleged, the two accused, who had
visited the place on two prior occasions on.the same evening, wminvited,
entered the house in which the prosecutrices, lMarguerite Zilz, 18 and
her sister Katie, 15, lived, through the window of a neighbor's room
in the same house, and in compeny with a third colored soldier gained
" access to the Zilz kitchen by breaking open the door. There two shots
' were fired and accused threatened numerous inmates of ths rulti-family .

house with their carbines, Accused Casey ond another soldier took Katie
»2ilz to a neighbor's bedroom, where they placed her on the floor and
removed her pants, Casey thereupon copulated with her while accused
Kirkland pointed his gun at her, She feared that if she defended her-
self he would shoot, ihen she cried, a hand was held on her mouth,
A second scldier, unidentified, also had irtercoursz with her and there=-
after Kirkland lay upon her and attempted unsuccessfully to penetrate
her ptivate parts. Meanwhils one of the soldiers, unidentified, after
threatening Marguerite Zilz with his gun, took her to a neighbor's
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kitchen, placed her on the couch, renoved her pants and at least attempted
to engage in sexual intercourse with her, Whether or not he was sucsess-
ful in penetrating her person is not clear from the record. It is

clear, however, that thereafter Casey copulated with iarguerite for

sbout ten minutes., She did nothing and could not defend hersolf be-
-cause he held a gun ready to shoot in case she did not submit.

Katie identified both accused as her assailants and Marguerite
identified Casey as hers, both at the trial and at an identification
lineup held on the morning fcllowing the assaults near the girls' house,
about 300 yards from accuseds' billets, llarguerite was unable to i-
dentify Kirkland as one of her assailants and neither girl could iden-
tify the other negro soldier involved. The record contains competent,
substantial evidence of the identity (CM ETC 3837, Eernard W. Smith,
and authorities therein cited) of Casey as the rapist of each girl and

£ Firkland as his aider and abettor liable as a principal in the rape

of Katie Zilz. Kirkland also assaulted her with intent to rape. The
girls submitted as a result of terrorization by the armed negro soldiers,
whose entry at night was by violence and was shortly followed by shooting
and collective and individual intimidation of various members of the
household. Notwithstanding the hour, their obvious emoticnal disturbance
and the confusion attendant upon the concerted lustful attack upon then,
the prcsecutrices' testimony is clear as to the identity of accused and
as to the guilt of Casey of carnal knowledge of =ach by fear and without~
her consent, and of Kirkland as a principal in actively aiding and
abetting Casey in his rape of Xatie, .In the opinion of the Board of
Review, the record sunports the findings of gullty (Cit ETO 13319, Beets
and Nanney, and authorities therein clted)

- The charge sheets show that Casey is 19 years four months of
aze and wes inducted 21 April 1944 at Camp Lee, Virginia; Kirkland is
28 years twc months of age and was inducted 24 larch 1944 at Fort Ben-
Jamin [larrison, Indiana; each was inducted to serve for the duretion
of the war plus six months under the Selective Service Act, and neither
had prior service,

5« The court was legally constituted and had jurisdiction of
the persons and offenses. No errors injuriously affecting the substan-’
tial rights of either accused were committed during the trial, The
Board of Review is of the opinion that the record of trial is legally
sufficient as to each accused to support the findings of guilty and
the sentence,
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6. The penalty for rape is death or 1ife imprisonment as the
court-martial may direct(AW 92). Confinement in a penitentiary is
authorized upon comviction of rape by Article of War 42 and sections
278 and 330, Federal Criminal Code (18 USCA 457,567). The designation

f the United States Penitentiary, Lewisburg, Pennsylvenia, as the
nlace of confinement is proper (Cir,229, WD, 8 June 1944, .sec.II,

pa.rs.lb(4), 3b).
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Branch Office of The Julge Advocate General
with the .
European Theater
APC 887
BOARD OF REVIEW NOe 3 _ 6 SEP 1945
Cii ETO 14298
UNITED STATES ) 84TH INFANTRY wIVISICH
)
Ve ) Triel by GCl, convened st Bad
) Pyrmont, Germany, 30 liay 1945,
Private First Class PAUL A. ) Sentence: Dishonorable discharge,
IZICHELS (37583300), Compeny L, ) total forfeitures and confinement
335th Infantry ) at hard labor far life. Zastern
) ) Branch, United States Diséiplinary
)

Barracks, Greenhaven, New York.

HCILING by BCARW CF REVIEW 0. 3-
SIEEPER, SHERIAN and DEWZEY, Judge Advocates

- le The record of triel in the case of the soldier named above has
. been oxamineq by the Board of Review.

2. Accused was't‘ried upon the following charges and specificationss
CHARGE I: Violation of the 75th Article of Ware

Specification: In that Private First Class Paul A.
‘liichels, Company L, 335th Infantry, did, at or
near lont le Ban, Belgium, on or about 21 January
1945, misbehave himself befors the enemy, by '
failing to advance with his command which had
then been ordered forward by First Lieutenant
VWinther Jorgensen, to engage with the enemy forces,
-~ which forces, the sald commend was then opposing,

CHARGE II: Violation of the 65th Article of iar.
(Finding of not guilty)

Specification: (Finding of not guilty)

CORADENTIAL - 1428
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ADDITIONAL CHARGE I: Violation of the 58th Article of Were

Specification: In that Private (then Private First
* Class) Paul A. lichels, Company L, 335th Infantry,
did, at Schassburg, Holland, on or about 23 Febru=-
ary 1945, desert the service of the United States,
and did remain ebsent in desertion until he was
spprehended at Heerlen, Holland, W or about 18
April 1945, ' : :

He pleadsd not guilty end, all of the members of ths court present at the
time the vote was taken oonourping, was found gullty of Charge I and

its Specification, not guilty of Charge II amd its Specifiocation, and
guilty of Additional Charge I end its Specification, with the exception "
of the words "was apprehenied", substituting therefor the word "returned”s
Wo evidence of previous convictions was introduced. All of the members
of the. court present at the time the vote was taken conocurring, he was.
sentenced to be dishonorably discharged the service, to forfeit all pay
and allowences due or to beccms dus, and to be confined at hard labor,

at such place as the reviewing authority mey direct, for the term of

his natural life. The reviewlng authority approved the sentence, desig=-
nated the Eastern Erench, United States Uisciplinary Barracks, Greenhaven,
liew York, as the place of confinement, and withheld the order directing
execution of the sentence pursuant to Artiocle of War 50%.

3¢ The evijence for the prosscution may be sumarized as followss

ae Spacificetion of Charge Is On 20 January 1945, accused's
company was being concentrated in an area in or near liont le Ban,
Belgium, preparing to move up to relieve an armored unit which was in
contact with the enemy. The company was five miles or less from the
enery end within range of heavy artillery, Early during the evening of
20 Januvary, at the commend post, First Lieutenant Winther Jorgensen, the
‘compeny commander, told accused that the company was "moving out the
next morning to go on line to relieve this armored unit and that he exe-
pectéd him to be with the company when it moved out" (R8=8), Accused's
squad ledder elso gave similer instructions %0 the squad (R11)s Accused
vas present when the company moved out on the morning of 21 Januvary
(R11,15,17), ad maroched for sbout two miles toward the front lines,
after which he foll out and went into a barn about 25 feet from the
roads e was not seen again that day, during which the cémpany marched
from three to five miles, taking cover from enemy fire at one time, ard
receiving shellfire as it finally relieved the other unit in a wooded
erea (R9,12,17-19), Accused still was not presemt when ths company

'readhed its destinations IHe had no permission to be ghsent and opuld
not ve found (R12,1518),

The supply sérgea:rb saw accused at the compeny kitchen in
Lont Le Ban during the evening of 22 Jmuary end told him that the first
sergeent had instructed witness to bring him back to the companye
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Loé'ug'gd;,nid he wai'“"liolg‘gnd could not go, vhereupon the mess sergeant

sald he would send acoused with ome of the. cooks to "the medics", The -

next dey, 23 January, upon orders of the company commander, the supply
sergeant took accused back to the company (R20-22,24=25),

be Specification of Additional Charge It On the night of
22 February 1945, while accused's company was in Schaesbuyrg, Holland,
his squaed was called together and told that they would leave by truck
after midnight and proceed to Suggereth, Germany, for a river crossing.
The msn Were formed into boat groupse Accused was present end knew that
a formation was schedules for 0115 hours on ths morning of 23 Februarye
He was not presert at the formation and the compazy moved out without him,
He had no permission to be absent. e was in a stapus of arrest in quarters
at the timees A search was made for him but he could not be fourd, although
his weapon and blankets were found (R12-14,25-25). Anoa’ier search was

made later that dgy at Schaesburg by the supply serge Mo returned from
Suggerath for & telephone, but accused was not found (R23,86). He was
next seen in the company about 26 April 1945 at Schnackenharg, Germeny
(R14,27)e It was stipulated that he returned to military control at
Heerlen, Holland, om 18 April 1945 (R29).

Dﬁly authenticated extract copies of the morning report
of accused's company show him from arrest in quarters to absent without
leave at 0130 hours on 23 February 1945, and from ebsent without leave -
to arrest in quarters on 26 April 1945 (R28=293 Pros.Exs.d,3).

4. | Defense counsel stated that accused had been advised of his
rights and elected %o remein silente No witnesses were called in his
behalf (R29). ‘ '

The. court requested end received in evijence a report of
peycriatric examination of accused, dated 18 February 19457 which
showed that he claimed nervousness cn the line since an artillery shell
had ezploded near him while in combet. JAccused was sape, knew right
from wrong, and was able to adhere to the right, although he probably
had difficulty in adhering to the right because of emotioral upsete
After examination and observation from 30 January to 4 February 1945,

he w;.s returned to duty with a diagnosis of exhaustion (R29«30; Court's
Ex,1). : ‘

5. a2e The evidence is undisputed that on 21 January 1945 accused
deliberately keft and falled to advance with his company, apparently
without justification, while it was within enemy artillery range and
marching under orders to relieve a unit in the front lines only one to
three miles aweye. ile was returned to the' company from the kitchen in
a rear area two deys latere. Suchk conduct is clearly a violation of
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Branch Office of The Judge Advocate General '

with the
European Theater
BOARD OF REVIEW X0, 1 | 15 sE? 1945
Ck ETO 14338
UNITED STATES ; SEVENTH UNITED STATES ARLY
Ve ) Trial by OCH, convened at
) ) Darmstadt, Germany, 28 April 1945,

Private First Class BILLY REED ) Sentence: Dishonorable discharge,
(34741166), 3119th Quartermaster ) total forfeitures and.confinement
Service Company ) at hard labor for life. United

) States Penitentiary, Lewisburg,

) Pennsylvania,

HOLDING by BOARD OF REVIEW NO. 1
BURROW, STEVENS and CARROLL, Judge Advocates -

1, The record of trial in the case of the soldier named above has
Veen examined by the Board of Review, -

~ 2, Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War,

Specification: 1In that Private First Class Billy Reed,
© 3119 Quartermaster Service Company, did, at Leider,
Germany, om or about 6 April 1945, forcibly and
feloniously, against her will, have carnal knowledge
of BELLA MAKRZ. ‘ :

He pleaded not guilty and, all of the members of the court present at the
time the vote was taken eoncurring, was found guilty of the Charge and
Specification, No evidence of previous convictions was introduced. Three-
fourths of the members of the court present at the time the vote was takem -
soncurring, he was sentenced to be dishonorably discharged the service, to
forféit all pay and allowances due or to become due, and to be confined _
. at hard labor, at such place as the reviewing authority may direct, for the
‘term of his natural life, The reviewing authority approved the s_sentence »
designated the United States Penitentiary, Lewisburg, Pennsylvania, as
the place of confinement, and forwarded the record of trial for:action pur-
suant to Article of War 50%, '
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- 3. The prosecutrix, Frau Ella Maerz, was sitting in the kitchen
" of her home at Leider, Germany, with her hother and a male visitor
sometime between L and 5 pm on 6 April 1945 when three colored soldiers
entered, Two of the soldiers, one of whom was the accused, forced Ler
into an adjoining room and, by threatening her with a gun forced her to
remove her pants, The accused then pushed her on the couch and had
sexual intercouse with her, She begged him to release her, tried to
prevent copulation by drawing back from him, and appealed to the male
visitor in the kitchen to assist her, She did not consent to the act
of intercourse, The other soldier remained by the door and was in and
out of the room, In the meantime, the third soldier remained in the
kitchen with a gun and kept the people there at bay (R4-8). The record
thus presents the typical pattern of a German repe case and we have re-
peatedly held that, present substantial evidence in the record as to
lack of eonsent, we are powerless to disturb the court's findings (CM
ETO 895, Davis, et al), The court could believe the prosecutrix' testi-
mony that she was forced to engage in sexual intercourse with a colored
American soldier (the accused) at gun-point., That and the other details
recited above constitute substantial evidence of rape (CM ETO 11376,
Longie; CM ETO 11608, Hutchinsom; CM ETO ].AOLO, HcCrearx)

L~ The main issue in the case is whether accused was the "alleged
rapist. The prosecutrix positively identified him as such at the trial,
saying, "That's him for sure" (R4)e She testified that one-half hour or
an hour after .this incident she identified accused (RS, 9)e As to this
identification she stated,

*Q Did you have any hesitation in identifying this

- man when you saw him with these other people?

A I'm sure that if he's among three, I can point
him out, . _

The first time when you pointed him out, did you
have any hesitation?

No, they were three different sizes., It was easy
to point him out,

Q@ Did you know this man by name or by anything but -
his size?
Just about. I didn't look at his face very close,
I didn't have any other way of identlfying bim®
(B8=9)e"

The prosecutrix! mother waghnable to identify accused, although
she was in the kitchen when the three colored soldiers entered (BJ.O-12)
On cross-examination the following eolloquy occurred:

"Que stiond by defense:
Q Isn't it true that the first time you saw this

soldier the accused, was in the afternoon when
he was standing in your yard with the guards over him?

-2- | 14328
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A That is the first time I saw a colored soldier,

President. I believe. the witness did not understand .
the question, 1. 'think you should put the questlon
and have her answer agezin,

‘ Que stions continued by defense:

Q Isn't it true that the first time you saw the accused
soldier was in the afternoon when he was standing in
your yard with the guards over him?

A Yes.

President: What I'm getting at. I would like to have the
witness be more definite, Her daughter has already testi-
fied that this is the first time in her life that she
had seen a negro person. I believe she's confused, I'd
like her to testify whether this was the first time she

, had seen this negro soldier or whether the first time
she had seen this particular negro soldier in the after-
noon? Make certain that she understa.nds.

Questions by defense:

Q Isn't it true that the first time you saw the accused,
the man here on trial today, is when he was brought

. into your yard under guard?

A That was the first time I saw him" (R12),

Second Lieutenant Francis J, Daly testified that between 3 and
3:30 pm he was ordered to investicate a disturbance in Leider, Germany,
and that he picked up three American soldiers there, one of whom was
accused, while they were walking along the street, The three "were slightly
inebriated" and one of them in twirling his carbine around ais head dis-
- charged it, The ®pieces® of the other two soldiers had ¢lips in them,
They told the witness they were looking for water and asked him where the
‘water point was. None of them had canteens (R13-15, 36-38),

Second Lieutenant David L. Freytag testified that he was designated
to investigate a disturbance that occurred at Leider, Germany, on é April
1945, About 4:30 pm he took accused and two other soldiers to the Kaerz
home, arriving there about 5:15 pm, There were several white soldiers
with them, The three were slightly under the influence of liquor, One of
the three stated that they had entered houses uninvited (R16 »17,39,40),

The court took judicla.l notioe ‘of the difference between German
time snd war time (R15), The president stated that during the recess he
had been informed that when the military government occupy a town they
post regulations changing the time; that the military government "moved
in" at approximately the same time as the offense was alleged to have been

'
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comritted, Consequently he ruled, the court can take judicial notice
%hat the civilian population had not gone on "military government timeh
R15). ’ :

Frau Maerz, recalled, was unable to state whether the Allied
¥ilitary Government had assumed control of Leider on 6 April 1945, About
that date, however, the time was changed and she set her watch back (R19).

Accused's platoon leader, Second Lieutenant William B. Johnson,
testified that he placed a guard detail, with Private Lee in charge, over
& captured German dump near Leider which contained rations, wines and
liquors., The men were given a five gallon can of water and instructed they
would have to locate a place to get water (R20).

Private First Class David McArthur testified that he was on
guard duty in Leider on 6 April 1945. He, Private Lee, and accused were
relieved from guard duty at 3:30 pm and instructed by the acting corporal
to get water, They each had canteens and did not take the five-gallon
can that was available, Each was armed with a carbine, It took them about
15 mimites to walk to the town from the bivouac area, Vhen they were
picked up by the lieutenant they asked him where the water point was,.
Witness denied having anything to drink and he denied entering any houses
in the town., No other American soldiers were seen walking on the street
at this time, Later in the day they were taken to the town and identified
by some women as the soldiers who had raped them (R23-28).

Private First Class William J. Lee corroborated MciArthur's testi-
mony in all important details. He stated that they left the guard detail
at 3:15 or 3:30 pm and were picked up 15 minutes later, They encountered
no other soldiers while they were in the town and they did not talk with
anybody. None of them left any ammunition in the town, The house to
?hich tgey were taken was on the street on which they were picked up

R29—33 [

Accused, after being advised of his rights elected to be sworn
and testify. His testimony was substantially in accord with that of Lee
and McArthur, However, he did state that their canteens were taken from
them by a lieutenant whom he did not know (R34-36).

5. The record thus presents an issue of identify, which the court
has resolved adversely to the accused. Here again the question is whether
there is substantial, competent evidence to support the findings of the
court (Ck ETO 895, Davis et al), The prosecutrix identified accused
about one hour after the commission of the crime, The testimony as to
this identification was competent (Ci ETO 3837, Bernard W, Smith; CM ETO
7209, Williams; CM ETO 8270, Cook; CM ETO 12869, De War)e Likewise she
identified him in court., While it is true that she stated that she had
relied at the pretrial identification chiefly on his size, the identifica-
‘tion was nonetheless positive, It is often difficult to formulate in
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in precise words the reason for one's regognition. She was evidently
explaining why it was so easy to distinguish accused from his com-
panions, Testimony as to identity is not inadmissible merely bscause
it was based upon an impression resulting from facts difficult of pre-
eise explanation (CM ETO 3200, Price Price, and authorities therein eited),
lloreover, three armed negroes entered the prosecutrix?! house and one

of them raped her. All were armed., Accused and two other negroes
were apprehended near the scene of the crime and on the same street,
The town was “off limits" and no other American soldiers were seen
walking on the streets, .Their testimony that they had gone to get
water was countered by the evidence that they were not wearing canteens.
In addition, they admittedly did not bring with them a five-gallon

can which was intended for that purpose. Their testimony that they
had not been drinking was contradicted by the testimony of an America
officer, While it was improper for the court to take Judieial notice
of the partiocular date when the German time schedule was changed, they
sould properly notice judicially the existence of different time zones
(MCM, 1928, par.125, p.135) and thus account for the apparent time dis-
erepancy. On this record, then, the findings of the court must remain

undisturbed (CM ETO 3200, Price supra; CM ETO 3837, Bernard W, Smith;
CM ETO 12604, Mendez and ReEoS. The recoi;'d i1s legally sufficient to

" support the findings of guilty. c

. 6. ‘I‘he charge sheet, shows that accused is 22 years two months
of age and was inducted 17 February 1943 at Fort Benning, Georgla to
serve for the dnration or the war plus six months. He ha.d no prior

service, : '

7« The cowrt was legally constituted and had Jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the snntence. :

8, The penalty for rape ‘18 death or li.fe isprisonment as the
ecourt-martial may direct (AW 92), Confinement in a penitentiary is
authorized upon conviction of rape by Article of War L2 and seetions
278 and 330, Federal Criminsl Code (18 USCA 457, 567). The designation
of the United States Penitentiary, Lewisburg, Pennsylvania, as the
plaee of confinement is proper (c:!.r.229, WD, 8 June 1944, :ec.II,

pu'-.lb(h), 3_).

MM Judge Advocate _

QM Z Aﬁd—.ﬁl Judge Advocate
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Branch Office of The Judge Advocate General
with the
Zuropean Theater
APO 887
BOARD OF REVIEW NO. 2 16 AUG 1945

CM ETO 14345

UNITED. STATES 2ND INFANTRY DIVISION

Ve Trial by GCM, convened at Camp
Norfolk, France, 25 June 1945.
Sentence as to each accused:
Dishonorable discharge, total -
forfeitures and confinement at
hard labor for life. United
States Penitentiary, Leszsburg s
Pennsylvania.

Privates JOE A. DI LEO

(36743391), and LEQO TUCCIARONE

(32610071), both of Company L,
+  23rd Infantry

Nl et e Nl e et NN s

HOLDING by BOARD OF REVILW NO. 2
. VAN BEMSCHOTEN, HILL.and JULIAN, Judge Advocates

1. The record of trial in the case of the soldiers named
above has been examined by the Board of Review.

2. Accused were arraigned separately and with their consent
~ tried together upon the following charges and specifications.

DI 1:0

CHARGE: Violation of the 58th Article of war.

Specification: In that Private Joe A, Di leo,
Company L, 23d Infantry, did, at- or near
Krinkelt, Belgium on or about 18 December
1944, desert the service of the United
States and did remain absent in desertion
until he was appreherded at or near Paris,
France on or about 25 December 1944.



(33) TUCCIARONS

CHARGE: Violation of the 58th Article of Var.

Specification: In that Private Leo Tucciarone,
Company L, 23d Infantry, did, at or near
Krinkelt, Belgium, on or about 18 December
1944, desert the service of the United
States and did remain absent in desertion
until he was apprehended at or near Paris,
France on or about 25 December 1944.

Each accused pleaded not guilty and, three-fourths of the members
of the court present at the time the vote was taken concurring,
each was found guilty of the Charge and Specification preferred
against him. &vidence was introduced of one previous conviction
of each accused by summary court for absence without leave for

8 days as to Di Leo and for 9 days as to Tucciarone, in violation
of Article of Viar 61. Three~fourths of the members of the court
present when the vote was taken concurring, each was sentenced
to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due and to be confined at hard
labor, at such place as the reviewing authority may direct, for
‘the term of his natural life. The reviewing authority, approved
the sermtence, designated the United States Penitentiary, lewis-
burg, Pemnsylvania, as the place of confinement and forwarded

the record of trial for action pursuant to Article of War 50%.

3. &vidence for the prosecution shows that on 18 December
1944 both accused were members of Company L, 23rd Infantry Regi-
ment, 2nd Infartry Division, which was located on the outskirts
of the town of Krinkelt, Belgium (R9,10,11). Three platoons of
this cogpany made an assault against the enemy on this date and
the Germans counter-attacked. This was the beginning of the ir-
dennes break through in the vicinity of Krinkelt and accused's
company was subjected to extremely heavy action, including smll
arms, machine gun and artillery shellfire. The company withdrew
into Krinkelt and, as a result of this movement, coupled with
the shelling by artillery of all the area, they became disorganized
(R9,10). 4 personnel check was made following their initial with-'
drawal and both accused were missing. The company subsequently
withdrew to Nidrum, Belgium, where a second check was made on 21
December 1944 and at this time accused were still absent. Neither
had permission or authority to be absent from the company (R10).
Both accused were seen by soldiers of their organization, Company
L, 23rd Infantry Regiment, at Camp Elsenbormn, Belgium, on the morn-
ing of 19 December 1944 and were asked if th?y were returmning to
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their company (713,15,16). Accused denied being members of
Company L but made no further statements regarding their iden-
tity or that of their organization. 7They were next seen, by
their company commarder, sometime in Kay 1945 at Pilsen,
Czechoslovakia (K10). It was stipulated between counsel for

the prosecution and 2:f:zi139, with each accused expressly con- -
senting thereto, that they were apprehended in uniform at or

near Paris, France, on or about 25 December 1944 (R7,8; Pros.
Exs.2 and 3). :

he After their rights as witnesses were explained to them,
accused Tucciarone elected to remain silent and accused Di Leo
chose to be sworn as a witness in his own behalf (R24,25). He
testified that he came overseas in January 1944, after having
volunteered for duty as a menber of a combat ranger battalion,
and that he landed at Omaha Beach, Normandy, France, on D-Day,
H-Hour (R25+26). Private Tucciarcne landed at "Point DU HGE",
and scaled the cliffs there. They were riflemen and fought to-
gether at Brest and "all the way through" (R26). Di Leo testi~
fied that at Krinkelt, Belgium, when the Jerries opened up, he
"mace a dash across an open field and obtained from his platoon
leader permission for the men to withdraw. He went into a cellar
and when he came out his squad was gone (R27). He admitted going
to Camp Elsenborn and seeing members of his outfit but denied
that he was asked by anyone there about returning to his company.
He indicated that none of them seemed to know where his company
was located (R28). He stated that he was "pissed-off" generally
at this time for two reasans: (1) A couple of squads had been
left "out there cut off" and forgotten and (2) the company commander
and personnel clerk had refused to permit him to turn in some money
for sending home. He "figured" that if he could not return an
excess amownt of funds that he had he might as well spend it and
have a good time (R29,30). He did not know that the Ardennes break-
through had started and asserted that he would not run away from
an outfit in battle as he has experienced rough times and knows
what it is like in combat (R28,30). He had been recormended for
the bronze star, although he had not received the decoration. Tuc=~
clarone was awarded the bronze star (K18,29).

Staff Sergeant Martin Sedillos and Private First Class.
Casimir Chylak, both of accused's company corroborated Di Leo's
testimony regarding the withdrawal of troops ard the general dis-
organized condition of the company at the time of the break-through.
They both testified that accused were "good fighting men” and "skilled
in battle", After having fought with them and observed them in com~
bat they rated them "very highly" and indicated they would like to
have them retained in the company regardless of the outcome of the
trial (R18,19,20,21).
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5. Competent substantisl evidence establishes that on 18
December 1944, during an enemy counter-attack both accused ab=-
sented themselves from their advanced eombat positions and with-
drew to the rear. It is abundantly clear that neither accused
remained in the assembly area where combat units were being re-
organized, nor did they make any effort to rejoin their organiza-
tion. Instead, they denied that they were members of "L" Company
to which they belonged and absented themselves without authority
from their organization while it was engaged with the enemy. They
were apprehended six days later, 25 December 1944, many miles to
the rear at Paris, france. Although the period of accused's un-
authorized absence was of relatively short duration, length of
absence alone is not controlling in determining the question of
an accused's intention on a charge of desertion (CM &TQ 9843,
MeClain). In the latter case, as here, the brevity of the absence
was not of the accused's making inasmuch as return to military
control was teminated by apprehension. ¥inthrop stated that in
time of war, "an absence of slight duration"”, such as even a part
of a day, may under cértain circumstances fully Justify a finding
of an intention to desert the military service. (winthrop's Mili-
tary Law and Precedents, (Reprint 1920), sec.987, p.638). ihe cir-
cumstances indicate that accused absented themselves at the.outset
of one of the most crucial periods of fighting during the war in
Europe, It is a well known historical fact of which the court and:
the Board of Review may take judicial notice that the "Battle of
the Bulge" began on 18 December 1944, when the break-through occurred
in the 4Ardennes Forest (MCM, 1928, par.l25, pp.l34,135; CM &TO 7148,
Giombetti; CM £TO 8171, Russo). Accused are not charged with deser-
tion based upon an 1ntent10n to avoid hazardous duty or to shirk
important service but/a specification alleging straight desertion,
the prosecution may prove an act of desertion under the 28th Article
of Var (CM ETO 5117, DeFrank). It is clear from the evidence that
accuced had knowledge of the existence of a crucial tactical situation
at this time. The battle then being fought surely involved hazardous

"duty. The fact that they denied membership in a combat organization

and absented themselves without authority at this time and under the
then existing combat conditions, plus the fact that they were appre-
hended, many miles distant from the front lines, furnishes a substan~
tial basis to support the cowrt's findings that accused.intended to
desert the military service of the United States (CM sTO 6177,
Transeau; CM ~TO 6626, Lipscomb; CM &TO 6955, Slonaker; CM BTO 7230,
Magnanti; CM ETO 7663, Williams; Cl &TO 8452, Kaufmanj; CM <TO 14095,
Bijeauxs

- 6. The charge sheet shows that accused Di Leo is 20 years,
six months of agd and was inducted 2 April 1943; accused Tucciarone
is 23 years, seven months of age and was inducted 28 October 1942.
Neither accused had prior service.

REGERIGUED 4405

- -L’_



RESTRICTED.

- (337)

7. The court was legally constituted and had jurisdiction -
of the persons and offenses. No errors injuriously affecting
the substantial rights of accused were committed during the trial.
The Board of Review is of the opinjion that, as to each accused,
the record of trial is legally sufficient to support the findings
" of guilty and the sentences.

8. The penalty for desertion in time of war is death or
such other punishment as a court-martial may direct (iAW 58). Con-
finement in a penitentiary is authorized by Article of War 42.
The designation of the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement is proper (Cir.229, WD,
8 June 1944, sec,II, pars.lb(4), 3b). '

o

~ @EM%M% Judge Advocate

Judge Advocate’

;24 /? 1ief Q Y/ udge advocate
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Branch Office of The Judge Advocate General
with the .
European Theater
' APO 887
BOARD OF REFIEW NO. 1 T m r fal -
VI B 16 Nov 945
CM ETO 14349
UNITED STATES - g '3RD INFANTRY DIVISICN
" Ve . ) Trial by GCM, convened at Bad Kissengen,
) German, 20 April 1945, and at Salzburg, =~
Private HARRY T, McCORMICK ) Austria, 14 June 1545. Sentence:
(34450258), Company C, 10th . ) Dishonorable discharge, total forfeitures
Engineer Combat Battalion ). and confinement at hard labor for life,
S ) TUnited States anitentiury, Lewisburg,
) Pennsylvania

HOLDING by BOARD OF REVIEW NC. 1
STEVENS DEWEY and CARROLL Judge Advocates

1, The record,of trlal in the case of the soldier named above has
been examined by the Board of Review, i

2s Accused was tried upon the following Charge and specificationss: -

CHARGE: Violation of the 92nd Article of War, o
Speciflcation l: In that Privete Harry T. McCormick,
Company "C", Tenth Engineer Combat Battalion, did,
at Unter Schwappack, Germany, on or about 1530,
12 April 1945, forcibly and feloniously, against her:
will, have carnal knowledge of Miss Elfrieda Dennen%er;

Specification 2: (Finding of not guiity)

He pleaded not guilty end, two-thirds of the members of the court present

at the time the vote was taken concurring, was found not guilty of Specification
2 and guilty of Specification 1 and the Charge. Evidence was introduced of

one previous conviction by summary court for absence without leave for one

and three-fourths hours and for drunkenness in violation of Article of War

-1 -
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61 and 96. All of the members of the court present at the time the vote

was taken concurring, he was sentenced to be ne
The reviewing authority returned the record for reconsideration of the sen~
tence because of apprehensions as to its legality in view of the fact that

- it did not show that all of the members of the court concurred in the find-

-~

ings of guilty. The court thereupon revoked its former sentence and, three~
fourths of its members present at the time the vote was taken concurring,
sentenced accused to be dishonorably discharged the service, to forfeit all
pay and allowances due or to become ‘due, and to be confined at hard labor,

at such place as the reviewing authority may direct, for the term of his
natural life. The reviewing authority approved the sentence, designated the
United States Penitentiary, Lewisburg, Pennsylvania, as the place of confine-
ment, and forwarded the record of trial for action pursuant to Article of War

50%.

* " 3. Competent and substantial evidence established that accused on
12 April 1945, entered a house in Unter Schwappach, Germany, which was occu~
pled by the prosecutrix, Fraulein Elfrieda Dennenger, and her grandparents,

He requested and was given intoxicating liquor. Thereafter, he threatened
both of the grandparents with a knife and then dragged her into an adjoin-
ing room. Accused cut her pants off with the knife and had sexual intercourse
with her within view of her grandparents, dwuring which tims he held the knife

-at her head., An American sergeant who was summoned by the grandfather to

lend assistance testifjed that the prosecutrix was hysterical, "shaking,
trembling, and crying". Both the grandparents were emotionally distraught.

¢ 4o Accused, after an explanation of his rights, elected both to tes-

tify under oath and to make an unsworn statement. In his. testimony he admitted
that he had sexual intercourse with the prosecutrix but contended that she
solicited it. He had a knifs in his hands but he was cleaning his fingernalls
with it Mor something like that™ (R85). He conceded that the prosecutrix

did not cooperate in the act of.sexual intercourse (R88). In his opinion the
prosecutrix was a ®whore®, The arrival of the American sergeant caused the
occupants of the house to become hysterical (R90).

His unsworn statement added nothing of aubstance to the above
(mou-los).

5. The vital question in this case arises upon a motion by the defense

"in the nature of a motion for a. change of venue on the growud
that the accused's rights in a rape progsecution in this juris=
diction will be prejudiced by the appointing authority's
statement that rapes will be punished by a hanging sentence'
(R11). - . | -
In support of the motion, the defense offered in evidence a mimeographed
document dated April 15, 1945, and entitled
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"Headquarters Third Infantry Division - R

Office of AC.of S, G=2 and Public Relatlons
DAILY Nzws®,

The prosecution stated thare was no objection to its introduction and it
was admitted in evidence (R1l1; vDef.Ex.,l). The first paragraph thereof reads
as follows: : .

"This news bulletin contains information valuable to the
enemy .and should not be circulated outside military chan-
nels. It will be read by front-line units as soon as
possible after distribution and then destroyed by burning®. -

The defense read to the court the following relevant‘ portion of the document:

WTHE THIRD DIVISION STANDARD . -
Aperican men, as a whole, respect women. Men of some
other natiohs do not. We are fighting, among other '
things, for high standards and ideals of living.
Recently in other outfits there have been instances
of rape being committed. The penalty, when convicted,
is hanging by the neck until dead.

I can assure you that anyone of this Division or
attached to this Division who commits this crime will
be hanged by the neck until he is dead, whether the
crims be against a German woman or any other woman.

This Division enjoys too fine a reputation to have it
marred by the actions of one or two individuals. There-
fore, no matter what the crime, offenders w:lll get the
limit. - :

.JOHN W. O'DANIEL
Major General, U. S. Army
Comanding" (R11~12;Def.Ex,1)

The prosecution's argument in opposition to the mot:.on and the law member's
ruling thereon was as follows.

"the trial judge advocate wishes to point out that .
the Commanding General of this Division, who is the
appointing authority in this case, well knows that he
cannot in any way, as stated in the Manual for Courts-
Martial, page 4, 'control the exercise by the court
of powers vested in it by law!, We contend that when
this bulletin was issued it was not addressed to any
member of the court sitting on future dates, but
addressed to members of the command as a deterprent to
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' their committing crimes of this nature. The Commanding
General, we feel, doss not wish to influence any court
and we feel that he has not influenced any court.
Reading further from the Manual for Courts-Martial, on
page 67, 'The imposition by courts~martial of inadequate
sentences upon officers and others convicted of crimes
which are punishable by the civil courts would tend to
bring the Army, as to its respect for the.criminal laws
of the land, into disrepute.! The prosecution feels
that this court, sitting here, will not be influenced
by the statement made by the Commanding Officer and he
did not so intend that statement to be an influencing
power and we feel that the mot:.on by the defense should
be overruled.

Law Member: The motion of ‘the defense is overruled.
The court has taken oath to try and determine 'the case
based on the evidence presented and for that reason the
motion is overruled" (R12-13)

It is unnecessary to consider the questlon whether the defensse
motion amounted in form or effect to a plea in bar of trial or not, as
it raised a question properly determinable without reference to the merits
"of the case, and which if determined in accused's favor would have put an
immediate end to the proceedings. The question before us raised by the
defense motion, however denominated, is whether the publication to the
command of the last quoted portion of the division newspaper, issued and
s:.gned by the commanding general by whose command the court was appointed,
and its repetition to the members of the court at the trial, injwiously
affected the substantial rights of accused by denying him a fair, impartial
trial and thus due process of law (AW 37; cf: CM ETO L564, Woods, Jr.).

One of the primary duties of each member of a court-martial, as
expressed in the statutory ocath as such, is to

"iwell and truly try and determine, according to
the evidence, the matter now before! him and to
'duly administer justice, without partiality,
favor, or affection'"(AW 19).

The latter duty

"is the obligation, express or implied, of all
judges, and secures, or should secure, for the
accused, however grave the charges, a perfectly
fair trial and full opportunity to make defence!
(Winthrop's Military Law and Precedents (Reprint,
1920), p.233 (3)).
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The judicial nature of the functions end duties of members of a court-
martial are thus expounded in Runkle v, United States, 122 U.S. 543, 558,
30 L.Ed.1167,1171(1887): N

"The whole preceeding from its inception is judicial,

The trial, finding, and sentence, are the solemn

acts of a court organizad and conducted under the

authority of and according to the prescribed forms

of law. It sits to pass upon the most sacred ques— ,
tions of human rights that are ever placed on trial in

a court of justice; rights which, in the very nature

of things, can neither be exposed to danger nor sub~

Jected to the uncontrolled will of any man, but which

must be adjudged according to law".

(See 1st Ind. by TJAG, to CM 195322, Henderson, 2 BR 211, 221-223 (1931);
CM 206971, Esteves, Jr., 8 BR 289, 301-305 (1937)). )

It is recognized as consistent with principles of military
Justice that a commanding officer may with propriety inform members of his
command, including his courts-martial, of offenses that are impairing the
efficiency and discipline of the command and may suggest to them his opinion
of appropriate sentences, the ultimate decision in each specific case being
left, however, to the wisdom and judgment of the court (CM 250472, Hoffman,
32 BR 381, 388 (1944)), because "he cannot control the exercise by the court
of powers vested in it by law" (MCM, 1928, par. 5a, p.4). In the last cited
case, care was taken to distinguish the situation where the commanding offi-
cer announces a mandatory policy with respect to minimum punishment to be
imposed, as in CM 216707, Hester,11BR 145, (1941) (discussed infra). In
QY 253209, Davis, 34 BR 297 (19L4), the members of the .court-martial announced
" in writing that they were deferring to the desires of the Commanding Generals
of the Army Air Forces and Third Air Force, respectively, rather than follow=
ing their own inclinations, in sentencing to dismissal an officer convicted
of intentional violation of a flying regulation, rather than forfeiture and
restriction, which they recommended. The Board of Review (sitting in Wash-
ington), although recognizing the necessity for the practice of military com=
manders in disseminating among courts-martial information revealing the need
for the imposition of stern punishment for certain offenses, made the follow-
ing pertinent distinction{34 BR gt 303-30LX
"It does not follow, however, that military commanders

may presckibe minimum sentences and require, by policy
~ pronouncement or ctherwise, their imposition for certain

offenses. Such action would constitute unlawful usurpa-

tion of the court's authority in contravention both of

the spirit and of the language of the Apticles of War.

Congress alone has the power to prescribe minimum penal-

ties. tVhatever may have been the practice prior to 1920
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when the present Articles of War were enacted, it is

.now clearly contemplated that our courts—martial should
freely exercise certain distinctively judicial fumctions
in a manner which will guarantee independence of judg-
ment in determining the guilt or innocence of an accused
and in the imposition of his sentence. That Congress :
intended to protect our courts-martial in the perform—
ance of their judicial duties against the possibility
of coercion and undue influence by superior military
authority is clearly shown by the Articles themselves,
Article of War 4O states that, -

”~

'No authority shall return a record of trial
to courts-martial for reconsideration ofee
(a) An acquittal; or ¥k
(d) The sentence originally imposed, with
. & view to increasing its severity, sde¢t,

Article of War 45 provides that the President may pre~
scribe maximum punishments, but significantly fails to
authorize the President to establish any minimum

] punishment whatsocever. Finally, in Article of War .
50%, Congress has sought to insure that the adminis-
tration of justice in our Army will be in accordance
with law by providing for a system of automatic appellate

" review" (Underscoring supplied).

The Board held that because the court surrendered its responsibility to
assegs punishment according to its own understanding of the law and facts,
the accused did not receive the fair trial gusranteed to him by our sys-
tem of law and disapproved both the findings of guilty and the sentmnce.

In CM 216707, Hester, 11 BR 145 (1941), cited in the Davis case,
supra, the accused,officer, charged with violations of Article of War 61,
85 and 95, was convicted and sentenced to be dismissed the service by a
court-gpartial appointed by the Commanding General, 31st Division. During
the court's deliberation vpon the findings, the following letter was dis-
tributed to each member thereof (11 BR at 157-158)

WHEADQUARTERS THIRIY-FIRST DIVISION
Office of the Division Commander 11/MB/ctl

Camp Blanding, Florida ’
February 14, 1941.

SUBJECT: General Courts-Martial Punishments.

TO: A1l Members General Court-Martial, Camp
" Blanding, Florida.
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: 1. The severity of the punishment to be adjudged
in any particular case is a matter within the legal lim- '
its and sound discretion of General Courts-Martial, but
it is the desire of the division commander to call the
attention of court members to certain general guiding
principles which will be taken notice of by them,

2. The division commander in this division is the
appointing authority for both general and special courts-
martial and as such it is within his province to select
the particular kind of court to which each case will be
referred for trial. Special courts-martial can neither
adjudge confinement or forfeitures in excess of six
months nor dishonorable discharge; therefore, when a
case isreferred for trial to a general court-martial,
such reference alone will be considered as an indication
that should the accused be found guilty the sentence
should adjudge confinement and forfeitures in ezcess
of six months, otherwise the case would have been re-
ferred to a special court in the first instance. For
a sentence in excess of six months to be legal the
court must, in addition thereto, also adjudge dishon=
orable discharge. (Par. 1O4a, M.C.M,, 1928), Therefore,
when a case is refereed to a general court, it may be
considered as a fixed policy that should .the accused be
found guilty the court will, in the absence of unusual
circumstances, sentence the accused to be dishonorably
discharged the service, to forfeit all pay and allow=
ances due or to became due, and to be confined at hard
labor, at such place as the reviewing authority may
direct, for a fixed period in excess of six months.

3. Attention is invited to the fact that the div-
ision cdommander as the reviewing authority can reduce,
remit or suspend all or any part of a sentence but can
not in any instance increase a sentence. Thus, where
a sentence im emgessive or the accused is entitled to
special consideration because of mitigating circum-
stances, the reviewing authority may take appropriate
action; but where an inadequate or inappropriate sen=—
tence is adjudged, no remedial action can be taken and
the end sought to be obtained in the administration of
military justice has been thwarted.

By Command of Major General PERSONS:

(Signed) T. D. Nettles, Jr.,
(Typed)  T. D. NETTLES, JR.,
Major, A.G.D.,
Acting Adjutant General."
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‘An officer appointed to investigate the matter in the Hester case found as
facts that the letter was not prepared to influence the members of any par- .
ticular ¢ourt in any particular case but was a letter of general instruc-
‘tion, for distribution to officers detailed or to be detailed as members
of general courts-martial and as regimental court-martial advisers; that the
‘letter had no application to trials of officers, who were excepted from
Jurisdiction of special courts-martial; it did not instruct the court to dis-
miss any officer from the service if there was any evidence of his guilt; it
did not influence the members of the court in arriving at the particular
sentence; and, although its distribution in that case was untimely, it was
not applicable to the accused's case and its distribution did not prejudice
any of his substantial rights. The Board of Review (sitting in Washington)
wrote as follows (11 BR at 160-161):

"The subject of the lettsr in question is 'General
Courts-Martial Punishmentst!., ' It deals solely and
exclusively with the type and severity of the punishe
- ments to be imposed by a general court operating under
the Jurisdiction of the Commanding General, 3lst
Division, Camp Blanding, Florida. It directs 'all
members! of general courts-martial at Camp Blanding
that, as a matter of 'fixed policy', any accused found
guilty by such courts should 'in the absence of :
uhusual circumstances! be sentenced to dishonorable
discharge, total forfeitures, and confinement in
excess of six months. By no reasonable construction
of its text can it be said that this letter introduced
into the deliberations of the court the convening
authority's personal view of the evidence or of the
merits of the case, but neither can it be definitely
assumed that this letter introduced into the delib-
erations of the court prior to its findings, had no
bearing or effect on the vote of the members as to
the guilt or innocence of the ‘accused.

When considered in connection with the sentence to
dismissal this letter takes on a different and more
serious aspect., By a strict, and withal reasonable, .
interpretation of its text the letter may be said to
refer only to sentences in the case of enlisted men,
The maximum limits of punishment prescribed by the
Executive Order in the Court-Martial Manual and cited
in the letter itself (par. 104, M.C.M.) apply only to
enlisted men and general prisoners not dishonorably
discharged. Officers are not dishonorably discharged,
they are dismissed, but the analogy in this case is
unmistakable. It is particularly significant that
this mandatory general policy es to punishment, pre<
scribed by the convening authority and published
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February 14, 1941, was laid before each member of the
general court in this case by direction of the trial .
judge advocate, and apparently with the knowledge and
consent of the staff judge advocate's office, on May
14, 1941, three months after its publication, and at .
a time when that court had deliberated without result
one hour and twenty minutes the day before. In the
opinion of the Board of Review the distribution of
this letter to each member of the court just prior

to his vote on the findings and sentence so far over-
steps the limits of propriety as to constitute coer-
cion. This act tended to overcome the wvolition and
independent judgment of the members of the court,

and in the opinion of the Board of Review it vitiates
both the findings and the sentence" (Underscoring
supplied).

The foregoing case differs, of course, in some respects from the
instant case, notably in that the letter from the authority which appointed
the court in the Hester case was directed only to members of general courts-
martial and was presented to the members during their actual deliberation
on the findings. However, it did not in terms or by implication apply to
trials of officers or instruct the court to dismiss all convicted officers.,
The publication in the instant case was directed to all members of the divi-
sion, but it was brought directly to the court's attention by the defense
itself in support of its motion, it applied directly to the crime of rape
of German women, for which accused was on trial, and it constituted a vir-
tual mandate, whether intemtional or not, to impose the death sentence in
the event of conviction. The two cases are similar in that, as recognized
by the Washington Board, the letter involved in the Hester case did not-
introduce into the court's deliberations the convening authority's personal
view of the evidence or merits of the case. Yet that Board held that it
could not be assumed that it had no bearing or effect on the vote of the
members as to the guilt or innocence of the accused and that the findings
as well as the sentence were therefore vitiateds The principles of the
Hester case, expressed in the following language are, in the opinion of the
Board of Review, here controlling (11 BR at 161-162):

"The fundtions of a court-martial and the convening
authority are, and should remain, separate and distinct.
It is the function and duty of the court-martial alone
to pass upon questions arising during the trial (with
v certain authorized exceptions not here material), to
arrive at findings on the guilt or innocence of the
accused based upon the evidence of record, and upon -
conviction to impose a legal, appropriate and adequate
sentence., No-higher authority, or for that matter
no authority whatever, should be consulted by, or
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should directly or indirectly interfere
with or influence the action of the court
in its closed sessions., This principle
is fundemantal and its violation strikes
at the very root of justice and opens the
. door for undue influence®.

Here also there was the same atmodphere of coercion and at least indirect
interference with and influence upon the cowrt in its deliberations on the
findings as well as the sentence., Whether or not the court was so influenced,
it is & fact that the court in this oase originally adjudged the death
sentence against sccused and changed the sentence to life imprisomment

(the only other authorized puriishment for rape) when the reviewing authority,
the same division commander, later returned the record for revision proceedings
becunse it was "desirable to adjudge & punishment other than death", That
the sentense now before us, thus changed, is not the death sentence, is
immateriale KNeither the argument of the prosecution that the publication

was not ocaleulated to influence the members ofthe court in arriving at a
sentenee, nor the gtatement of the law member that the court had taken an
oath to try and determine the case based on the evidence presented, is
conolusive, The publication, like the letter in the Hestercase, "so far
"oversteps the limits of propriety as to constitute scercion®; it at least
"tended to overcome the volition and independent judgment of members of

the court™ as to both the findings and the sentences it nullified the
all-important separateness and independence of the functions of the court

and those of the convening authority; and it exposed accused's substantial
rights to danger by subjecting them, albeit indirectly, "to the uncantrolled
will of one man®, We need not with nicety determine at just what point im
the members'! mental processes or deliberations on findings md sentence,

the improper superior influence had or might have had its effect, It is
enough to impugn the results of those proeesses and deliberations that they
were exposed to the 'influence, Every accused has a right to be tried by

& court~martial which is completely free fram the force and effect of
‘improper considerations. A contrary caclusion would be both v.mroalistic

and dangerous, would open the door to all undue influence if only it were
subtle enough, snd would jeopardize the very basis of our military juris-
prudenes, The complete independencs snd freedom of members of courts-
martial from improper external influenece, particularly that of the commanding.
general, in all their deliberations must be beyond suspicion; otherwise it
‘cannot be sald that they are in a position to fulffll the sacred obligations
of their ocath and administer trme justioce, The publication of the directive
in question, and its repetition to the members of the court at theoutset

of the trial, therefore vitiate both the findmgs of guilty and the sentence
and the same must be sot agide. . -
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6, The charge sheet shows that accused is 23 years of age md
was inducted 5 September 1942, at Lumberton, North ¥arolina, to
serve for the duration of the war pdus six months, He had no prior
service,. v

7. The court was legally constituted and had jurisdiotion of
the person and offenses. Error injuriously affeoting the substantial
rights of accused was comnitted during the trial, For the reasons
stated, the Board of Review is of the opinion that the record of trial

is legally insufficient to support the findings of guilty and the
sentence.

{M /( M&zdge Advocate

ﬁ // / ‘1 % - Judge Advocate
d@" > ﬁr &,- ‘;M MJudge' Advochte
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Branch Office of The Judge Advocate General )

with the: .
European Theateay
APO 887
s 2 : ,
BOARL OF REVIEW NO. B 7 AUG 1945
‘CGM ET0 14357 .
UNITED STATES g STH INFANTRY DIVISION
e ' ) Trial by GCM, ccnvened at Mmich,
‘ . ) Germeny, 16 June 1945 Senttences
Privete HENRY B, KELLER, Jrs ) Dishonorable discharge, total
(32157371), Company B, ) forfeitures and confinement at
157tk Infantry ) herd labor for life. Eastern .
' g Branch, United States Disciplinary

Barrecks, Greenhaven, New York,

HOLDING bty BOARD OF REVIEW NOe 2
VAN EENSCHOTEN, HILL azd JULIAN, Judge Advocates

l. The record of trial in the case of the soldier namsd above
hes been examined by the Board of Review.

‘ 2+ Accused was tried upon the rollowing' Charge and Specificatioms:
CEARGRs Vioclation of the 58th Article of Ware.

Specifications In that Private Heary E. Keller Jr.,
Oaxpany B, 157th Inf., did, on or about 17 January
1945, at or mear Meipertsweiller, France, desert -
the service of the United States and did remaim -

. absent in desertion. until he was apprehendsd cm
or about 16 My 1945« .

He pleaded not guilty and, all of the members of the court preseat

at the time the vote was taken concurring, was found guilty of the
charge. and specificatione No exidence of previous conrvictions wmas
introduced. All of the members of the court pressat when the vote

was taken conourring, he was sentenced to ds dishonorebly discharged
the service, to forfeit all pay and allowances dus or to beccme due and,

%0 be confined at hard hbor.'nt such place as the reviewing authority -

) 1 A | 14357
ale : ‘ , .
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may direct, for the term of his natural life, The reviewing authority
approved the sentence, designated the Eastern Branch, United States
Disciplinary Barrecks, Greenhaven, New York, as the place of comnfine-
ment, and forwarded the record of trial for astion pursuant to Article
of War 504,

3¢ The prosecution produced the following evidences On 17 January
1945, accused was a member of Company E, 157th Infantry, located near
Reipertswiller, Alsace (R2-5)s The regiment was comnittsd to astiom
against the enemy and was "on the line at that time" (RS).

An extract copy of the morning report of Company E, 157th
Infantry, redeived in evidence over objection by the defense counsol,
shows the following entries: (R3;Prose<Ex.d)

. *23 Janel9h5
- 32157371, Keller, Henry Ee Jre, Prte
Duty to AWOL 2359 hrse 17 Jane. 1945
Signatures Alton M, koore
-Capte Infantry
Perscnnel Officer

18 My 1945 , .
32157371, Eellsr, Benry Be, JTe, Prte
AWOL to res conf. Regt'l Stockade, 16 May 1945
Signature;. Alton N. Moore
Capte. Infantry
Perscnns) Officex®

First Lieutenant Harry Oe. Davis, Assistant Court-Martial
Investigating Officer for the 157th Infantry, testified that hs inter-
viewed accused on 20 May 1945 and after advising him of his rights
under the 24th Article of War, secured a statement, which nceuaod
aignod. and, which witness summarized as followss.

*He /accused/ was released_from confinerent around

the 17th of January 1945 [ngﬂ he returned to company
ly_and took off from there and weat to Lyon, Frence

ng * @ & hs stayed around the 36th Divisica rest

carp and ate in a transient troop mess until_he_was

picked up by the MPs around the lst of My /1945/.

& ¢ & He had no frontline serwice but knew he couldn't

take it up there because the noise itsslf was too mmoh.

for him' (R}).

be Lccused: after his rights as a witness were explaimed to
him, eleacted to remain silent and no evidence was introduood in his

bebalf (R6,7)e
oo 14357 1428~
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5¢ The admission in evidence of the extract copy of the momning
report was objected to by the defense counsel on the basis that such
report was not signed by the company commander but signed nstud only
By the perscnnel officers

Unit perscanel officers have been authorized to sign momming
reports and were so authorized at the time thess reports were signed.
- Paragraph l3&, Army Regulation 345-400, 3 Jenuary 1945, as amended,
provides as followss ,

'Morh.ing reports will be signed by the commanding
officer of the reporting uait, or by the offiecer’
designated by the cammanding officer.’

Circular 119, ETO USA, 12 Dessmber 19&4, Soctién IV, provides aas follows:"

fMorning reports of units in the Theater will be
signed by the commanding officer of the reporting umit,
.0ory in his absence, the officer acting in command :
(Parsli2a, AR 345-400, 1 May 194)), or by the Tmit
personnel officer (Par.8, AR 345-5, 5 Aug 1944)(AG330,.
33X).* (Underscoring supplied).

. The authentication of -such report by the persconnsl officer was
therefore authorized and its introduction in evidence was proper (CM
ET0 6951, Rogers)e In addition to the facts recited in the morning
report (Pros.Ex.d), the record contains admiss ons by acoused tending

- t0 provs his unauthorized absence. Where ths gondition of absence
without leave is much prolonged, in this case 115 days, and there

is no satisfactory explanation of it, the court will be Justified in
inferring from that alone an intent to remain permanently absent.. (MCM.
1928, s6c.130a, pel43)e This absence also occurred in an active
theater of operation. The offense of desertion is thus fully estabe-
lished and legally sustained (CM ETO 1629, ____;;; CM ETO 4914,
Solomon; CM ETO 7663, Williams; CM ETO 6951, Rogers, supra)e

6e The charge sheet shows that accused is 27 years of age and
was inducted 20 Jums 1941 at Trenton, New Jersey. Hs had no prior
ssrvicee

7 The court was legally constituted and had jurisdietiom ef
the perscm and offemse, NoO errors injuriously affecting the substantial
rights of accused were camnitted during tbe triale The Eoard of Review
48 of the opinion that the record of trial is legally sufficient to
suppert the findings of guilty and the sentence. :

" 8, The penalty for desertiom in time of war is death or such
other DPunishment as.a court-martial may direet (AW 58). The designa=-
tion of the Eastern Brameh, United States Disciplinary Barracks,
14357
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Gresnhaven, New York, as the place of camfinement is authorized
' (H hZ‘ Cire210, WD, 14 &ptol9l&3.““ng a8 lmdod).

: \w@Q%«p@&Mﬂﬁt Judge Advocate
N A Y R

@«QM Tutge Atvocate |
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Branch Office of The Judge Advocate General :
: with the
European Theater
APO 887
BOARD OF REVIEW NO. 1
M ETO 14359
UNITED ’STATES ; L5TH INFANPRY DIVISION
v. ) Trial by GCM, convened at APO 45,

. ) U, S, Army, 4 June 1945, Sentence:
Private DANIEL V. HART, ) Dishonorable discharge, total forfei-
(31353796), Company D, ) tures ami confinement at hard labor
179th Infantry ) for life, Eastern Branch, United

) States Disciplinary Barracks, Green-
)  haven, New York.

HOIDING by BCARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

l.' The record of trial in the case of the soldier named
above has been examined by the Board of Review. :

2. Accused was tried upon the following Charge and specifica=-
tions: .

CHARGE: Violation of the 58th Article of War.

Specification 1t In that Private Daniel V., Hart,
' Company D, 179th Infantry, did, at or near
Engwiller, France, on or about 6 December
. 1944, desert the service of the United States,

by absenting himself from his organization
-without proper leave and with intent to
avoid hazardous duty, to wit: combat opera-
tions against elements of the German Armed
Forces, and did remain absent in desertion
~until he retwned to military control on or
about 25 Decenber 194k,

P NFIDENTIL - 143%9
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Specification 2: In that * * % did, at or near
* Wingen-sur-moder, France, on or about 2
Januvary 19,5, desert the service of the
United States, and did remain absent in
desertion until he returned to military
control on or about 9 May 1945.

-He pleaded not guilty and, all of the members of the .court pre-
sent at the time the vote was taken concurring, was found guilty
of the Charge and specifications. Evidence was introduced of

_two previous convictions by summary courts for absences without
leave each for seven days in violation of Article of War 61, All
of the members of the court present at the time the vote was
taken concurring, he was sertenced to be dishonarably discharged
the service, to forfeit all pay and allowances due or to. becoms
due, and to be confined at hard labor, at such place as the re-
viewing authority may direct, for the term of his natural life.
The reviewing authority approved only so much of the findings .
of guilty of Specification 2 as inwlved a finding that accused
did at an unspecified place, on or about 2 January 1945, desert
the service of the United States and did remain absent in de-
sertion until he returned to military contral on or about 9 May
1945, approved the semtence, designated the Eastern Branch,
United States Disciplinary Barracks , Greenhaven, New York, as
the place of confinement, and forwarded the record of trial for
action pursuant to Article of War 503.

- 3. Competent, substantial evidence shows that accused
absented himself without leave from his company, as alleged in
Specification 1, while it was in an assembly area preparing to

- move out and take up defensive positions against el emert s of the
German Army., Accused in his extrajudicial confession, which was
properly admitted in evidence, admitted that he was motivated by
a desire to escape fighting. The evidence mupports the findings
of guilty of Specification 1 (CM £TO 1685, Dixon; CM &TO 2582,
Keyes; CM ETO 13453, Kuykendoll). i

: As to Specification 2, the evidence similarly shows
that accused was absent without leave from 2 January 1945 until 9
May 1945. The accused in his confession admitted that he was ab- .
sent without leave from 7 January 1945 until 23 April 1945, and
that his absence was terminated by apprehension. The court was
not, of course, required to believe that part of accused's state-
ment which fixed the duration of his absence. Evidence of an
unexplained absence without leave of four months duration in a A
foreign theater in wartime amply sustains a finding of desertion.
(CM 570 1629, O'Donnell; CM “TO 12045, Friedman and authorities
therein cited),

GORFIDENTIL - 143549
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4, Accused, after being advised of his rights, elected
to remain milent. '

5, The charge sheet shows that accused is 21 (corrected
at the trial to 20) years of age and was inducted 28 April 1943
at Fort Devens, Massachusetts. No prior service is showmn.

6. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial
is legally suf ficient to support the findings of gullty as ap=-
mroved and the sentence.

7. The penalty for desertion in time of war is death or
such other punishment as a court-martial may direct (AW 58}, The -
designation of the Eastern Branch, United States Disciplinary Bar-
racks, Greenhaven, New York, as the place of confinement, is anthor-
ized( AW 42; Cir.210, WD, 14 Sept.l943, sec.VI, as amended).

Judge Advbc ate

(SICK IN HOSPITAL) Judge Advocate

L(/{ L2 /’C %'.éagﬁ)/,ludge Advocate
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Branch Office of The Judge Advocate General ‘
with the
European Theater .
- APO 887 :
BOARD OF REVIEW NO. 1 29 .
SFP 1945
., QM ETO 14362
UNITED STATES % 45TH INFANTRY DIVISION
’ vo - ) Trial by GCM, convened at AFO 45,

' ‘ ) U. S. Army, 16 June 1945. Sentence:
Private GEORGE J. CAMPISE ) Dishonorable discharge, total for-
(36732371), Company G, ) feitures, and confinement at hard
157th Infantry ) labor for life. Eastern Branch,

- ) United States Disciplinary Barracks,
) Greenhaven, New York.

' HOLDING by BOARD OF REVIEW NO. 1
: BURROW, STEVENS and CARROLL, Judge Advocates
: | CARROLL, Dissenting in Part

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2. Accused was tried upon the following Charge and spescifications:
CHARGE: Violation of the 58th Article of War.

Specification 1: In that Private George J. Campise,
Company G, 157th Inf. did, at or near Rambervillers,
.France, on or about 25 October 1944, desert the
service of the United States and did remain absent .
in degsertion until he was apprehended on or about
18 February 1945.

M Specification 2: In that * # ¥ did, at or near Saarguimines,
France, on or about 14 March 1945, desert the service
of-the United States and did remain absent in desertion
until he was apprehended on or about 18 Msy 1945.

ca- 14362
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He pleaded not guilty and, seven-eighths of the members of the court present
at the time the vote was taken concurring, was found guilty of the Charge
and both specifications: No evidence of previous convictions was introduced,
Three-fourths of the members of the court present at the time the vote was
taken concurring, he was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due, and to be confined
at hard labor, at such place as the reviewing authority may direct, for the
term of his natural life. The reviewing authority approved the sentenge,
designated the Eastern Branch, United States Disciplinary Barracks, Green-
_haven, New York, as the place of confinement, and forwarded the record of
trial for action pursuant to Article of War 5023_

3. The prosecution introduced into evidence three'properly authenti-
cated extract copies of morning reports, the pertinent parts of which are
set out below (Pros.Ex.A,B,C). Each of these was objected to on the ground
that "it is not signed by the Company Commander™, but the objection was
overruled (R4,5): :

" ®EXTRACT COPY OF MORNING REPORT OF=—-COMPANY ®FW,
157TH INFANTRY
. 28 Oct L
36732371, Campise George J. Pvt.
Duty to MIA 25 Oct 4k.
Signature: Alton M. Moore -
Captain, Infantry
Personnel Officer® (Pros.Ex.A)

WEXTRACT COPY OF MORNING REPORT QF==Co. "FW,
. 157th Infantry
19 FPeb 1945
36 732 371, Campise, George J., Pvt,
Fr MIA 25 Oct 1944 to AWOL 2359 hrs. 25 Oct 1944:
AWQOL to Pres Conf Regt!l Stockade 18 Feb 1945,
Signature: Alton M. Moore
Capt. Infantry
Personnel Officer" (Pros.Ex.B)

’EXTRACT COPI OF MORNING REPORT OF==Co. *G",
157th Infantry
21 March 1945
36 732 371, Campise, Goou'ge J., Prt.
Duty to AWOL 0600 hrs. 14 March 1945
Signature: Alton M. Moore
Capt. Infantry
Personnel Officer
22 May 1945
36 732 371, Campise, Goorge J., Pvt.
AMOL to Pres Conf, Regt'l Stockade, 1.300 hrs, .
.18 May 1945. )
Signature: Alton M, Moore
Personnel Orricor" (Proa.k.c)

RESTRISTED |
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Staff Sergeant Sigmund Brezinski, Company G, 157th Infantry,

testified that he was the squad leader of accused's squad and that on 14
March 1945 their organization was in the assembly area near Saarguimines,
France. On that day he saw accused about 1530, just before dinner. After
dinner the organization was given orders to move to a line of departure.
. Accused was not present and Sergeant Brezinski searched for him without

success, Althoughthe witness was with Company G from 14 March 1945 until
18 May 1945 he did not ses accused during that time (R10-12), :

: First lLieutenant Harry O, Daﬁs testified that he was appointed to
investigate the charges for which accused was being tried and that he warmed
accused of his rights under Article of War 24. ILieutenant Davis stated
that,

"He then told me that on or about the 25th of October
1944 while the regiment was in rest at Rambervillers,
France, he heard the outfit was going back up on the
line. He knew he could no longer take it, so he left.
He went to Dijgon and stayed there a few days, and went
from Dijon to Marsellles where he met a couple of his
,buddies. They stayed around with various outfits in
Marseilles, and wers stopped by the MP's, but at the
time he was stopped, he had a pass, a faked pass, and
the MP's didn't bother him. Then he was picked up one
night in a hotel where he was staying when the MP's
raided the hotel. Then in his second statement, con-
cerning his absence in March, from March to May, he
said the outfit then was in rest at Vallois, France.
Again he heard that the. outfit was going up on the
lines, and he knew he couldn't take it, so alone he
went to Nancy, and stayed around there with various
outfits. " He met a buddy of his from the 3rd Division. -
This buddy took him to the XV Corps rest camp in Nancy,
He stayed there until the 29th of April, and it was
found that he did not have a pass to the rest camp
and he was tumed over to the MP's" (R9-10),

Le Accused, after being advised of his rights, elected to be
sworn and testify. He stated that he joined the L5th Division at Anzio
on 5 February 1944 and was assigned to Company L, 3rd Battalion, as a
rifleman. He was on the beachhead all during the fighting. When the
45th Division invaded Southern France he was a member of the 157th Infantry
which crossed the Moselle River near Epinal. He has never been wounded or
hospitalized (Rl4=16). :

5. Speclfication 1 of the Charge:
The extract copy of the moming report for 28 October 194l (Pros.

RESTRICTRD 1400z
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ExX.A) with an entry carrying accused as "Duty to MIA" was improperly
admitted in evidence to show accused's absence. Regular course of busi-
ness was not sufficlently shown. On that date the provisions ofi par.i2,
AR 345=400, 1 May 1944, governed the preparation of morning reports in
the European Theater of Operations and only the commsnding officer of the
reporting unit or the Mofficer acting in command" were authorized to sign
them (CM ETO 6951, Rogers). The presumption of regularity, viz, that the
report was signed by a properly authorized officer (CM ETO 5234, Stubinski)
cannot be applied because the contrary affirmatively appears (CcM ETO 7683,
Mageie and Lewandowski). It was therefore not admissible as an entry made
in the regular course of business or as an official writing. .

The extract copy of the morning report for 19 February 1945, so
far as it concerns the entry thereon, "AWOL to Pres Conf Regt!l Stockade
18 Feb 1945%", was admissible to establish that on 18 February accused was
in a status of belng absent without leave and that on that day such status
terminated. .On .and after 12 December 1944, unit personnel officers were
authorized to sign morning reports in this theater (sec.IV, Cir.119, Hq
ETOUSA, 12 Dec 1944) and we have held that extract copies of reports so .
signed are admissible, at least as to racts occurr:mg after 12 December
1944, (CM ETO 6951, Rogers, supra).

So far as the entry on the morning report for 19 February 1945
pertains to events occurring before 12 December 1944 ("Fr MIA 25 Oct 1944
to AWOL 2359 hrs. 25 Oct 1944") a different question is presented, Before
12 December 1944 the personnel officer, as we have said, was not authorized
to sign morning reports. This problem was considered in CM ETO 6951,
Rogers, supra, and it was stated there that an extract copy of a morning
report signed by a persomnel officer was "not competent * # % to prove
events occurring prior to the time the duty was placed upon the personnel
officer to know the facts stated". An examination of that case reveals,
. however, that this statement was unnecessary to the dec:.sion thepvein and
this dictum is hereby overruled.

Par. 117a, MCM 1928, (p.121) provides that

MAn official statement in wnting (whether in a regular
series of records, or a report, or a certificate) is
admissible when the officer or other person making it
had the duty to know the matter so stated and to record
it; that is, where an official duty exlsts to know and
to make one or more records of certain facts and events,
each such record, including a permanent record compiled -
from mere notes or memoranda, is competent (i.e. prima
facie) evidence of such facts and events, without calling
to the stand the officer or other person who made it.

For instance, the originals of * * * /a/morning report
are competent evidence of the facts recited in them,
except as to entries obv:lously not based on personal
knanledge"

. RESTRIGTED
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‘We start with.the premise that entries need not be made contem-
poraneously with the happening of the event they record.

"This principle permits the delayed entry in a morning
report to be received in evidence as proof of the unau-
thorized absence of an accused which occurred prior to
the date of actual entry".

SPJGN 1945/3492, 29 March 1945, IV Bull. JAG 86; CM ETO 12951, Quintus;

CM ETO 98.43,. McClam) In view of these rulings there is now no longer
any doubt that an entry made on 19 February 1945 as to events occurring

on 25 October 1944 would be competent evidence of the occurrence of the
events so recorded and the lateness of the entry would go only to the
weight and credlblllty to be accorded it (CM ETO 7686, Maggie and Lewanw-
dowski), at least in those circumstances where the oi‘ficer prepa.ring the
report had on 25 October 1944 a duty to know and record the matter stated.
-It is difficult, however, to see the importance of this last clause. It
is difficult to see how the evidentiary value of what is entered on 19
February 1945 is either increased or diminished by the entrant's duty, or
lack of it, on 25 October 1944. What is received by him and recorded on
19 February is new information pertaining to past events, but this new
information is neither the more nor less accurate because the entrant may
or may not have had a duty to find it out four months ago. The information
he gains and records on 19 February he gains and records because of the po-
sition he occuples on that date, namely, as the person whose duty it is

to prepare and sign morning reports, and not because of the position he
held on 25 October and its accuracy seems to us entirely unrelated to

this latter fact.

A contrary conclusion would mean that every time there was a
change in the person whose duty it was to prepare and sign morning reports
all entries as to the past woinld be crystallized in their then existing
form and the succeeding officer would be powerless to make new entries
concerning that period, which would be campetent in a court of law. With
the confusion attendant upon combat and the resultant necessity for cor-
recting records on the basis of new information constantly being received,
we cannot conceive of anything that would hamper the efficient and accurate
keeping of personnel records more than a rule providing that only he who
made and was competent to make an entry may coyrect it. Clear and convinc-
ing authority would be needed before we would adopt a holding that would
lead to such a result and lacking such authority the foregoing seems to us
an additionsal argument of considerable practical force for the conclusions
we have reached above.

With respect to the entry of 19 February, Captain Moore, the
Personnel Officer, testified that it was entered upon the basis of infor-
mation received through official channels. This information was contained
on what the witness termed "a morning report®™ (R7).

14.0%
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. It is apparent from this testimony that informal morning reports
were submitted from the companies to the Personnel Officer and on the basis
of these the official morning report was prepared.

The competency of entries on morning reports prepared in such
fashion was the subject of an excellent opinion by Colonel Hubert D. Hoover
while he was Assistant Judge Advocate General in charge of the Branch Office
with the North African Theater of Operat.ions. He stated;

"The Manual as quoted provides, among other things N tb.at
a 'permanent record compiled from mere notes or memoranda’

is competent evidence of the facts and events recordad.
Knowledge of the facts and events need not therefore be
founded in the immediate wvisual ssnse of the recording
officer. On the contrary, the test as to whether an entry
is competent evidence lies in determining whether the entry
is the prescribed, original and permanent record of the fact
or event as ascertained or verified by the recording officer
from sources recognized by competent military orders or
custom as authentic for record purposes. Applying this test,
it is apparent that duly authenticated morning report entries

+ prepared from memoranda furnished by the company comander
under competent orders for the purpose of snabling another
to prepare and asuthenticate the record, such as morning
reports prepared and authenticated in accordance with
instructions from the Commanding General, North African
Theater of Operations, as noted above, are admissible to

_ prove the facts and events so recorded. .

"To be true, the Manual excepts from the rule of compstency
those records, including morning reports, which are !obviously
not based on personal knowledge)This clause has been inter-
preted to render inadmissible entries on morning reports
“relating to events which the reporting officer was not
officially obliged to know, which were ascertained from
unauthorized secendary sources, or which occurred at such
great distance from the reporting officer that personal
ascertainment or verification of the facts from sources
recogniged as authentic by military orders or custom would
be impossible (Dig.Op.JAG,l912—l9hO, Sec 395 (18); Bull.
JAG, Aug 1942, Sec 395 (22a); Bull. JAG, Sep 1942, Sec _
395 (18); NATO 603, Suci). Though the language of some of
the interpretations is broad, this office finds nothing in
them inconsistent with giving probative effect to moming
reports of the type here under consideration. The exclu~
sionary rule is not construed by this office to prohibit the
use of entries complled from memoranda where the entries
constitute the first prescribed permanent record of the

~
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facts or events and where competent military orders or
custom contemplates the use of the memoranda, although
the use of the memoranda may admit elements of hearsay in
that the memoranda are prepared by persons other than
those who make the permanent record. Military custom
supports this view. It is well known that in the prepa=
ration and authentication of morning reports by company

~ commanders it is not unusual for them to utilize data and
memorands furnished by otlier military personnel of the
company for the purpose of determining the facts and
events recorded"{lst Indorsement, dated 17 February
1944, to letter, Division Judge Advocate, First Armored:
DlVlSlon, dated 4 February 1944).

Wigmore (Code of Evidence (1942) sec.1606, Pe 305) states that,

A return or report ¥* ¥ ¥ jg admlss:Lble, subject to
the ensuing details on these conditionss: ¥ * # -
(2) Whenever the duties of an officer require him

to obtain information other than by personal obser-
vation # % % his return or report is admissible only
when he had express authority, by legislative enact-
ment or by executive cammand, to make it upon such
information". (Emphasis in original.)

v To be sure, Cir. 119 Hq. ETOUSA supra did not in haec verba
grant personnel officers authority to prepare morning reports other

than on the basis of what they themselves had actually observed. Never-
theless, the authors of that directive were familiar with the organiza-
tion of divisions. They were aware that it would be physically impossible under
combat conditions for a persormel officer to make daily visits to every
company and check on the status of each individual in them. With an
average of more than 3000 men in each regiment a personnel officer must
necessarily rely on information subtmitted to him by others. We think the
very designation of the personnel officer as the person authorized to
prepare and sign morning reports was in itself a grant of awuthority to

. prepare and sign them on the basis of information submitted through
customary military chamnels and that reports so authenticated fall within
. the rules quoted from Wigmore, supra.

: We conclude, then, that the entry made on 19 February 1945,
relative to accused ("Fr MIA 25 Oct 1944 to AWOL 2359 hrs. 25 Oct 1944")
is competent evidence of his absence without leave on that date. The
further entry on 19 February established as we have said, the termination
of this absence on 18 February. With the corpus delicti thus admitted
(CM ETO 14040, McCreary), it appears, then, that accused absented himself
without leave on 25 October 1944 to avoid combat duty and remained absent
without leave for almost four manths until he was apprehended on 18 February.

o= : 1don2
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This evidence amply sustains the court's finding that accused was guilty
of desertion (CM ETO 1577, leVan; CM ETO 1629, O'Donnell; CM ETO 2433,
Meyer; CM ETO 4490, Brotherss.

6. Specification 2 of the Charge presents no such troublesome ques-
tion as to the admissibility of the extract copies of the morning reports
as Specification 1. They were clearly competent (Cir.119,Hq ETOUSA, supra)e.
Although the absence charged here was shorter than that charged under Specie
fication 1, yet accused's confession, which was 'properly admitted (CM ETO
14040, McCreary,supra) brings this case within the authorities cited above.
The finding of guilty of desertion under this 8pecification was entirely
warranted. '

7. - The-charge sheet shows that accused is 22 years of age and was
inducted 10 February 1943 at Chicago, Illinois. He had no prior service,

8, The court was legally constituted and had jurisdiction of the
person and offenses., No errorsinjuriously affecting the substantial rights
of accused were committed during the trial. The Board of Review is of the
opinion that the record of trial is legally sufficient to support the find=-
ings of guilty and the sentence.

, 9. The penalty for desertion in time of war is death or such other
punishment as a court-martial may direct (AW 58). The designation of the

Hastern Branch, United States Disciplinary Barracks, Greenhaven, New York,

as the place of confinement, is authorized (AW 42; Cir.210, WD, 14 Sept 1943,

sec. VI, as amended).
, / y A/\AM Judge Advocate
@&}.’5 1 | %L;J;,{ihdge Advocate

(DISSENTING IN PART) Judge Advocate’

I concur as to Specification 2 but not as to Specification 1, for
the reason that, in my opinion, if the entry of 28 October 1944 was unauth-
orized, the entry of 19 February 1945 (relative to"™AWOL" as of 28 October)
was inadmissible as not in compliance with the Federal statute (concerning
entries made in the regular course of business) recognized and applied in
CM ETO 4691, Knorr and CM ETO 10199, Kaminski; and inadmissible as an
fofficial writing" because obviously not based on personal knowledge.

‘L,m ‘ g 2 xal _Judge Advocate

¢
RANA]
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106TH INFANTRY DIVISION

Trial by GCM convened at Bingen, .
Kreis Bingen, Province of Hessen,
Germany, 16 June 1945, Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard
labor for life. United States
Penitentiary, Lew: sburg, Pennsyl-
vania,

-

L4

HOLDING by BOARD Oi? REVIER NO. 1
BURROW, STEVENS and CARROLL, Judge Advccates

1. The record of trial in the case of the soldi.er named
above has been examined by the Board of Revisw.

2. Accused was'tried upon the following Charge and specifi-

cations:

CHARGE' Violation of tbe 924 Article of Wa.r.

. .
Specification l: In that Private First Class
Robert L. Hall, Company "E" 3d Infantry,
did, at Bingen, Kreis Bingen, Province of
Hessen, Germany, on or about 6 June 1945,
with malice aforethought, willfully, ds~-
liberately, feloniously, unlawfully, and -
with premeditation, kill one Herr Fritz
Schoppe, a human being, by shooting him

with a rifls.

Specification 2: In that * # * did, at Bingen,
Kreis Bingen, Province of Hessen, Germany,
on or about 6 Jus 1945, with malice afore- -
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thought, willfully, deliberately,
feloniously, unlawfully, and with
premeditation kill one Herr Philip
Schaeffer, a human being, by shooting
him with a rifle,

He pleaded not guilty and, two-thirds of the members of the
court present at the tims the vote was taken concwrring,

was found guilty of the Charge and both specifications. No
evidencs of previous convictions was introduced. Three-

. fourths of the members of the court present at the time the
vote was taken concurring, he was sentenced to be dishonor-
ably discharged the service, to forfeit all pay and allow=-
ances due or to become due, and to be confined at hard labor,
at such place as the reviewing avthority may direct, for the
term of his natural life, The reviewing authority approved
the sentence, designated the United States Penitentiary,
lewisburg, Pennsylvania, as the place of confinement, and
forwarded the record of trial for action pursuant to Article
of War 50%.

3. The evidence for the prosecution summarizes as
follows: :

On 6 June 1945 accused and Private Rufus V. Faln,
who had been drinking cognac and wine in their company area,
walked to Bingen, Germany, each carrying sn -1 rifle. They
entered a house, where they and an old man, a German .civilian
named Fritz Schoppe, aged 79, drank some wine. Schoppe drank :
enough to be "tipsy". Fain testified that the old sen was talk-
ing about being an ex-soldier; that when they asked for his
papers, he'would not show them and "you could tell by the tons
of his voice he was getting all stirred up" (R8). His wife
came Into the room, motioned for the soldiers to leave, and
Fain left the house (R8). A shot was fired within the house,
and Schoppe and accused came out into the courtyard (R21).
Schoppe's cheek was bleeding from a wound not caused by a buls
let (R21,39; Pros.Ex.B). Shortly thereafter accused was xzeen
firing his rifle at Schoppe, who advanced towards him or "Just
stood there" (R8,21), Schoppe fell down (R25), the right sido
of his face and parts of his brain being shot off (RlS 38),
Sulting in death (R38,39, PrOs.Ex.B)-

Shortly afterward accused was seen talking to another
German civilian, Philip Schasffer, aged 50, in a courtyard. Ace
cused called "halt" and held his rifle in the direction of
Schaeffer, who, when he raised his hands, was shot by accused
(R30,32,34,36). Schaeffer received a bullet wotmd in his neck
Srom which he quickly died (R37).

PR
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“After an explanation of his rights under Article s
of War 24," accused made a pretrial statement that the first
.civilian had been "cussing” him and Fain, which led to the
shooting; that he thought that this civilian had been a
prisoner of war; that he accosted the second civilian amd
. asked him to raise his hands; that this civilian apparently
also began swearing at him and "as the civilian was moving,
_n(mtz;ning his hands and moving to one side, he shot him"

RLO). ’ .

It was stipulated that a board of officers, appointed
to determine the sanity of accused, found that on 6 June 195,
he was able to distihguish right from wrong and to adhers to
the right (R5-6; Pros.Ex.A). In its recommendation, the board
stated that in his own mind accused believed that his actions
wers right and wetrd in accordance with the instructions he had
reced).ved, namely, not to take any "stuff" from Germans (Pros.
Ex.

Lo After an explanation of hia r:lghta, accused elected
~to be sworn as a witness and testified substantially as follows:

He and Fain asked Schoppe for his papers, Schoppe
figot louder and it seemnd it wasn't any of our business whéther
be had been discharged ar anything else” (R56). Schoppe tried
to take accused's rifle away from him, and in the scuffle a
round was fired inside the house. Accused ran outside and the
old msn ran after him, Again accused asked Schoppe for his
papers, but he would not show anything

"so I was gonna turn and leave and he

went in his pockets like he was gonna

get a knife or gun or samething and

shoot or cut me while I was walking

away, so I figured the best thing for

, e to do was to stop him" (R57)

Accused then walked out. on the atreet where he met the second
German.

"He was coming toward me pretty fast. I
.halted him twice. He kept comd.ng, 80
I ﬁred at him" (R57). -

it hie cempaw "the lieutemnt” had told him once or twice

" "o not have anything to & with Germans
and not take ‘anything'! off them, and
he said when you do have to shoot one
of them, to ‘shoot to killw,

- 3 -
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Accused's understanding of this was that

"he meant not to teke any cussing,
not to let them shove you around,

if you was on guard for them t do
what you instructed them to do (R57).

Several witnesses for the defense testified that accused was
a good soldier and had an excellent reputiation (R4L9-55).

. 5. Murder is the killing of a human being with malice
aforethought and without legal Justification or excuse. The
malice may exist at the tims the act is committed and may con-
sist of knowledge that the act which causes death will pro-
bably cause death or grievous bodily harm (MCM, 1928, par. 1483,
ppr.162-164). The law presumes malice where a deadly weapon

is used in a manner likely to and does in fact cause death

(1 Wharton's Criminal Iaw (12th Ed. 1932), sec.426, pp.654~655),
and an intent to-kill may be inferred from an act of accused
which manifests a reckless disregard of human life (40 CJS,
sec.hh, p.905, sec.79b, pp.943-94L).

A reckless disregard of huwman life was clearly
manifested by accused's conduct in the present case. The

proof of the homlcides as alleged is substantiasl and undisputed.
They occurred lorg after hostilities had ceased. Every element

of the crims of muwrder was proven under each of the specifica-
tions (G ETO 9810, Yeamer Johnson; CM ETO 11231, Mitchell;

CM ETO 12350, Philpot). The question whether accused was acting

in s1f-defense was for the determination of the couwrt (CM ETO
3180, Porter; CM ETO 4640, Gibbs; cx ETO 9410, loran; CM ETO
11178, Ortiz; CM &T0 12377, Graham), and very substantial

evidence supports its detewmination in this case. The firing

of sewsral shots indicated malice and not self-defense. The

fact, if it were a fact as accused claimed, that the lieut-
enant™ told them not to have anything to do with Germans and

"not, to take 'anything' of £ thea® bub to shoot to kill if they
had to shoot cne of them, did not constitute a defonse to the
charge ¢f murder under the circumstances proven in ths record

(Cf: CM ETO 13369, UcMillon et al). It need not be decided whether
it would bse a defense that accused bslieved his actions were right,
as the court was not obliged, in view of the evidence, to accept
a8 a fact this conclusion of the board of officers (Cf: CM ETO
8474, Andoscia). The testimony of the German witmesses at the
trial was supported by that of American witnesses. The cowrt,
with the witnesses before it, was ipk position to -judge of their
credibility and the value of their evidence end its findings of
guilty mey not be disturbed (CM ET0 8337, Wilson; CM ETO 11621,

%Jillo et al). o ‘
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. The investigating officer testified orally con-
cerning the centents of accussd's pretrial statemsnts which
was apparently in written form (B44~47). The failure of the de-
"fense to object to such orsl preof constitubed a waiver of the '
objection (CM ETO 8690, Barbin end Ponsiek, and authorities
cited therein).

6. The evidence wes in conflict on the question of
the drunkenness of accused, some witnesses testifying that he =
was drunk, others saying bs was not (R10,29,33,36,39,43,45,54).
Substantial evidence in the record supports the court's implied °
finding that accused's intoxication was not of such severe or
radical quality as to render him incapable of possessing the
requisite intent and to support the court's findings that ac-
cused was guilty of murder under Articls of War 92 (CM ETO
1901, Miranda; Q ET0 11269, Gerdon; CM ETO 11958, Falcon;

CM n'ro 12850, Philpot).

7. The charge sheet shows that accused is 28 years
six months of age and was inducted 28 September 1942 at Abilene,
Texas, to servs for the duration of the war plus six months.
He had no prior service.

8. 7The cowrt was legally constituted and had jurisdic-
tion of the person and offenses. No errors injuriously affect-
ing the substantial rights of accused were committed during the
trial. The Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of guilty
and the sentence,

9. The penglty for murder is death or life imprisonmsnt
as the cowt-martial may direct (A¥ 92). Confinemsnt in a peni-
tertiary is authorized upon conviction of murder by Article of
War 42 and sections 275 and 330, Federal Criminal Cede (18 USCA
454,567). The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement is pmper
(Cir.229, WD, 8 June 1944, sec.II, pars.lb(L), 3b).

- %,Z&mﬁ Judge Advocate
M@ Judge Advocate

W Judge Advocate
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UNITED STATES 7TH ARMORED DIVISION

Ve Trial by GCM, cohvened at APO 257,
U. S. Army, 25 April 1945, Sen-
tence: Dishonorable discharge,

" total forfeitures and confinement
at hard labor for life, United
States Penitentlary, Lewisburg,
Pennsylvania

Private First Class THOMAS
B, JANES (31214112), Com=-
pany C, 33rd Armored En-
gineer Battalion ~

HOLDING by BOARD OF REVIEW NO. 3 |
. SLEEPER, SHERMAN and DEWEY, Judge Advocates

1. The record of trial in the case of the soldier
named above has been ‘examined by the Board of Review,

2, Accused was tried upon the following charges and
specifications. ,

- CHARGE I: Violation of the 92nd Article of War.

Specification: In that Private First Class
Thomas B. Janes, Company C, 33rd Armored
Engineer Battalion, did, at or near :
Kottenfurst, Germany, on or about 19
March 1945, forcibly and feloniously,
against her.will, have carnal knowledge
of Maria Eva Witing.

14382
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CHARGE II: Violation of" the 93rd Article of War.

Specification: 1In that * * * 4id, in conjunc-,
tion with Private Charles E. Heishman, Jr.,
Company C, 33rd Engineer Battalion, at or
near Kottenfurst, Germany, on or about 19
March 1945, unlawfully enter the dwelling
of Bernhardt Borkes with intent to commit
a criminal offense to wit, larceny; .therein,

He pleaded not guilty, and, all of the members of the ccurt
present at the time the vote was taken concurring, was
found gullty of the gharges and specifications. No evi-
dence of previous convictions was'introduced. All of the
members of the court present at the time the vote was taken-
concurring, he was sentenced to be shot to death with mus-
ketry. The reviewing authority, the Ccmamtimg —Gemeral,
7th Armored Division, approved the sentence and forwarded
the record of trial for action under Article. of War 48,

but recommended that, if the sentence.be confirmed, it be
commuted to dishonorable discharge, tetal forfeitures and
confinement at hard labor for life. The confirming autho-

‘rity, the Commanding General, European Theater of Operationsi

confirmed the sentence but commuted it to dishonorable dis-

. charge from the service, forfeiture of all pay and allow-
ances due or to become due, and confinement at hard labor
for .the term of his natural 1life, designated the United
States Penitentiary, Lewisburg, Pennsylvania as the place
of confinement, and withheld the order directing execution
of the sentence pursuant to Article of War 50%. '

. 3¢ The evidence for the prosecution shows the follow=-
ing factss : .

r

' ~ a. Specification of Charge II. During the day
and evening of 19 March 1945, accused engaged in drinking
wine with his squad in their billets in the town of Kot-
tenfurst. He was last seen in the billets at about 0100 ..
or 0130 hours on 20 March (R8-9,13). Private Charles E.
Heishman, Jr., a member of accused's company, testified
that on the night of 19-20 March he and accused left the
company area in Kottenfurst alone and walked for about
fifteen minutes to a nearby farmhouse. Heishman's inten-
tion was "to get drink" at the house, which they entered
through a window near the kitchen door. They found 4%
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bottles in "a 1little room on the left hand side" and then
proceeded to the top of some stairs. Heishmen went into
the 0ld man's room" and did not see accused any more until
they reached the company area (R6-8). Their entrance
through the window was heard by Maria Eva Whiting, who

~ had been sleeping on the ground floor of the house (R18-19).

‘ ‘Heishman was identified by Bernhardt Bourkes, a

- householder in the postal area of Kottenfurst, as the "tall
one' of two American scldlers who “banged on the door" of
his room on the night of 19 March after he had gone to bed.
When the witness opened the door Heishman threatened him
with a revolver and the two soldiers then proceeded to take
liquor from behind the wash table in his room, making him
drink from the bottle first, "The little one did all the
searching”, The next morning his "golden".watch was missing
from the wash table on which it was laying that night., A
watch shown him by the prosecutlon was identified as the
missing watch (R14-17, Pros.Ex.A).

At approximately 0530 hours on 20 March, a guard
of accused's company saw him "back of the house". Accused
was alone, appeared normal, and had nothing with him that
the guard remembered (R13-14). . '

Private Joseph B. Browning, another member of ac-
cused's company, saw accused in the billets between 0500
*and 0700 hours on the morning of 20 March. Accused wanted
Browning to get up and get his buddy, who was "drunk and
raising hell", but the witness refused to do so. Tpon
waking later, Browning observed some wine sitting "more
or less" at the head of his bed, and accused was lying by
the side of his bed. Browning also found a "gold, closed
face watch" in his bed roll, which resembled Prosecution's
Exhibit A. He had not seen the watch before and did not v
.know how it got in his bed roll. He later gave it to a
‘major who was conducting an investigation (R8-12,25).

' - b Sgecificafion of Charge I. During the night';
of 19 March, Maria Eva Witing had been sleeping on the :

ground floor of the home of Bernhardt Bourkes, in the
same room with her four-year-old child, her two brothers™
and Mr., and Mrs. Nelles, when a tall soldier, identified
by her as Heishman, and a small soldier who resembled '
accused, knocked on her room door. Mr. Nelles opened it
but he "had to go back to bed immediately"™. Heishman

o . 44382
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forced her to undress with his pistol and she went with
him into the kitchen, where he "overpowered" her and had
intercourse with her without her consent. The "small one"
came into the kitchen while she was struggling with
Heishman, who was still on top of her. She was "heavily
| afraid" of both soldiers, After talking with Heishman
who then left the room, the small soldier sat down on the
. sofa and wanted her to .kneel in front of him. She "didn't
want to at first", He asked her to have sexual intercourse
with him by talking about "baby or bobby", which was all
she understood, He was armed with a weapon "longer than
a pistol" with which he Malways threatened" her: "'when I
didn't want what he wanted". He grabbed her-and threw her
-to the "ground", She was still nude. Holding his gun
with one hand, he "tore" her legs apart with the other.
She tried to keep her legs closed, but could not so do
‘because it was hard lying on the "ground" and he had his
legs between hers., She struggled and resisted, but he
had sexual intercourse with her against her will, pene-
trating her vagina with his penis. His weapon was always
lying next to him and she was afraid he might shoot her
with 1t. He pointed it at her twice and threatened her -
continuously. "I wanted to throw 'him from fme but he still
did overpower me, and afterwards I did get rid of him, ’
but he three me on the sofa and there he overpowered me
again®. However, she "was struggling continuously so he _
couldn't do it exzactly the second time", and this time his .
penis did not penetrate her vagina. She got up and wanted
to leave, and Heishman, who had returned to the kitchen '
with Bourke's fourteen-year-old daughter, spit on her,
. Then they asked her to leave. &bout fifteen minutes later,
~at 0330 hours.or after, she Jumped out a window with her
child, her brothers and Mr. and lirs, Nelles, and ran.into
the fleld (R18-24). co S

.~ The prosecutrix' testimony was corroborated in
part by Maria Borkes, who testified in rebuttal that when
" one of the soldiers took her downstairs into the kitchen,.
"Maria Witing was laying nude on the sofa'. However, the
witness "saw no contact. The two stood", Maris Witing-
had to get up and go outzide shortly after (R36-37).

- . “Prosecutrix' brother, Johan Jansen, aged 16,

who slept in the same room with her, testiflied that Heish-
man, whom he identified, carried a pistol and the ®short
one' carried a rifle when they entered the room. The = .
;small soldier went to some packages and-sull cases in '

T
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the corner of the room and took all the things out and

- scattered them around the room, while Heishman "felt over

Mr. Nelles' bed and asked him for the work papers". The

- small one made Jansen accept a clgarette, then pushed
‘his rifle 1nto Jansen's ribs and took the cigarette away.
The small soldier also struck Jansen with his hang, _
threatened with his rifle, and "loaded apd unloaded his
gun continuously. Later on he was nervous then he shot
with his rifle into the floor", Both Heishman and the

" small soldier then took turns getting in bed with his

~sister, but he could not see what was going on. The small
soldier threatened her with his gun, and she was nude when
she afterwards went into the kitchen with the soldiers,

- who kept coming back and using a flashlight to see if
Jansen and the others were still there (R26-31). ,

4, After his rights as a witness were explained to
him, accused elected to testify under oath (R32). He had
told the investigating officer he was not at the Bourke
. house because he had not been identified, and was afraid

to admit being there. He had "probably a couple of quarts
- of champagne and wihe and cognac" to drink before going:
to the house with Heishman to get more drink at about
0030 or- 0100 hours. They rapped on the front door and
the old man opened it. Accused had never seen any member
of the.household before., He had an l-1 rifle but kept it .
slung over his shoulder and did not threaten anyone with
it, although it went off accidentally one time., He "imagined"
the people in the house were frightened but they did not
scream or c¢ry. He was in the house about three hours
. "drinking and looking around in cupboards". At one time
he got "woozy and went outside and sat on the steps.: While
. in the house he took a watch, which fell out of his pocket
and was found. the next morning. He "guessed" it was the
one showed him at the trial., He sat on the bed with laria
Witing but did not get in bed with her, Then, he testified,

"I walked out of the room and into the kitchen,
which was across the hall and when I went in
there, ;I didn't kndw she was there. There was
a bottle in there and I was drinking from it. -
This girl was laying on a bench, quite wide,
and she was just laying,there naked, her legs
were up like that, so I figured it was a lay.
She didn't struggle., I didn't strike her.

- I got into .the saddle and that was all there
was to it" (R32). A L .
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She did not scream or offer any resistance. The act re=-
quired about 20 minutes. After the intercocurse he went

in the back room and had some "snaps" and then had a smoke
and went back to the billets about 0515 hours. Before the.
war he worked for General Electric and with lMaihtenance

of Way for the Wew York Central (R32-36).

5. Competent evidence for the prosecution shows that
accused and Private Charles E. Helshman, Jr. unlawfully
entered the dwelling of Bernhardt Bourkes through a window
during the early morning of 20 March 1945, as alleged in
the Specification of Charge II. AMAccused testified that
he intended to get something to drink in the house, and
he -admits drinkingz and taking 2 watch while in the house,
The evidence is clearly sufficient to support the findings
of guilty of Charge II and its Specification (CM, 1928,
par.l49e, p.169; Cif ETO 3679, Roehrborn),

Carnal knowledge of liaria Eva Whiting by accused
was establiched by her testimony and was admitted by t
accused., Her testimony also shows that she vigorously
.resisted accused's advances and that she was placed in
fear of losing her 1life or suffering great bodlily harm
by his threatening use of a deadly weapon, A4ccused's
testimony indicates that she consented to the act., If
believed, her testimony is clearly sufficient to show that
the intercourse was accomplished by accused through force'’
and without her consent under such clrcumstances as to
constitute rape (Ck LTO 3933, Ferguson, et alj; Cil ETO
10841, Ttsey). There beihg substantial evidence to prove
" the offense charged the court's findings of guilty of
Cnarge I and 1its Specification can not be disturbed
(CK ETC 10715, Goynes; Cli ETO 10644, Clontz).

6. The staff judge advocate states in his review
that accused was tried by the same court which had just
tried Private Heishman for similar offenses coumitted at
the sare place and at substantially the same time. The
record of trial affirmatively skows that the defense de-
clined to make any challenge elther for cause or peremp-
torily, and that accused stated that he had no objection
to any of the members present (R3).  The fact that the
members of the court may have tried an alleged co-wrong-
doer for the same offense does not of itself render them
ineligible (Dig.Op.JAG, 1912-40, sec.375(2), p.1353

’ . !
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Winthrop's kilitary Law and Precedents (HKeprint, 1920),
p.227). The burden rested on accused to make anhd maintain
a challenge to any member of the court who may have been
objectionable to him (Cik ETO &234, Young).

71 The charge sheet shows that accused is 29 years
-and seven months of age, and was inducted 20 Iovember
1942 at Fort Devons (sic), iassachusetts. lio prior
service is shown,

~ 8. The court was legally constituted and had juris-
diction of the person and offense. No errors injuriously
affecting the substantial rights of accused were committed
during the trial, The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence.

9. The penalty for rape is death or life imprison-
ment as the court-martial may direct (AW 92). Confinement
in a United States penltentiary is authorized upon a con-
viction of the crime of rape by Article of War 42 and
sections 278 and 330, Federal Criminal Code (18 USCA 457,
567). The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement 1is.
proper (Cir.229, WD, 8 June 1944, sec,II, pars,lb(4),3b).

éﬁéﬁ;@e A\ Judge A&dvocate
_/%bo4¥f¢2n O fbictney _Judge hdvocate
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iar Department, Branch Office of Thg\Jﬂgge Advocate General
witin the Buropean Theater. 2 AUG 19 TO: Com-
manding General, United States Forces, Buropean Theater,
APO 857, U. S. Army.

1, In the case of Private IMirst Class THOAS B.
JANES (31214112), Company C, 33rd Armored Engineer Batta-
lion, attenticn is invited to the foregoing holding by
the Board of Review that the record of trial is legally
sufficient to support the findings of gullty and the
. sentence, which\holding is hereby approved, Under the

provisions of Article of War 50%, you now have authority
to order execution of the sentence. '

2. %Yhen coples of the published order are forwarded
to this office, they should be accompanied by the fore-
going holding and this indorsement, The file number of
the record in this office is Cii 210 14332. ¥or convenience
of reference,please place that number in brackets at the
end of the order (Cil &T0 143562).

ylaey

Brigadier General, United States Army,
Assistant Judge Advocate Generale

[

( Sentence as commuted ordered executed., GCMO 318, ETO, 10 Auq_l9&5)f

[
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Branch Office of The Judge Advocate"anefal
with the
‘European Theater
APO 887

BOARD OF REVIEW NO. 1 ' 16 AUG1945
Qf ETO 14408
UNITED STATES ) CHANNEL BASE SECTION, COLMUNICATIONS

g ZONE, EUROFPEAN ‘I}EAT"'R OF OPSRATIONS

Ve
: ) Trial by GCH, convened at Liege,

Privates QUINTE K ) Belgium, 4 Juns 1945. Sentence.as
(34633236) and JOEN D, HANEY + ) to each adcused (disapproved, and re-
(34633232), both of 4OO8th ) hearing ordered as to HANEY and HAILEY):
Quartermaster Truck Company, ) Dishonorable discharge s total forfei-
and Privates T L. CALVIN )  tures and confinement at hard labor,
(38485971) and CLAUDE HA _ ) GRIFFIN for 15 years, CALVIN for 10
(36390929), both of 35LLTH ) years. Places of confinement:
Quartermaster Truck Company, )  GRIFFIN, United States Penitentiary,
all formerly of 3393rd Quarter- ) Lew:.sburg, Pernsylvania; CALVIN, :
master Truck Company }  Federal Reformatory, bhilllcothe, Ohio.

. HOIDING by BOARD OF REVIZW NO. 1
RITER, BURRGW and STEVEKNS, Judge Advocgtes

1. The record of trial in the case of the soldiers Griffin
and Calvin, named above; has been examined by the Board of Review.

2. Altiough Charge II as to accused Griffin and Calvin is
laid under the 84th Article of War, the specifications allege facts
constltutz.ng crimes under the ninth paragraph of the 94th Article of
- War, viz., the sale by the accused wrongfully and knowix\’gly of property
of the United States, furnished for the mlitary service thereof. :

The 84th Article of Var is of narrow applicatlon. Primarily
it is intended to cover cases of the wrongful sale of disposition of
military property of the United States issued for the use of military
personnel (MCM, 1928, par.lik, p.158; Winthrop's Military Law and Pre-
cedents (Reprint 1920) p.561). The primary element of the offense is
that the propérty involved had been issued for use in the service. The
. aut amobile tires, tubes and wheels in the instant case may or may not
have been "issued!" within the meaning of the 84th Article of Var. . The

OCONTIDENTIAL o WL UL
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evidence leaves this point in dowbt. However, there is no diffi-
culty in concluding from the evidence that they were property of*

the United States furnished for the military service (CM ETO 11497,**
Boyd; CM 3TO 119364* Tharpe et_al; CM <T0 11072, Copperman). The fact
that the specifications were laid under the wrong Article of Viar

is immaterial and the guilt of accused of violation of the 94th
‘Article of “ar may be sustained (CM ETO 10282,”Vandiver and Coelho;

¢ CM &T0 6268, Maddox).

The importance of this distinction lies in the fact that

- wrongful sale of Govermment property under the ninth paragraph of

the 94th Article of War of a value in excess of £50.00 authorizes
penitertiary confinement (CM “T0 9288, Mills). The wrongful sale

of Governmert issued property under the 84th Article of War of any
value is a military offense only, for which penitentiary confinement
is not authorized (CM ETO 7506;“Hardin; CM “TC 76097“Reed and Pawinski;
CM ETO 10282,*Vandiver and Voelho, supra).

3. The recard of trial is legally sufficient as to accuscd
Griffin and Calvin to support the findings of guilty of Specification
1, Charge I ard Charge I and so much of the findings of guilty of
Specifications 1 ard 2 of Charge II as inwlves finding of guilty of
a violation of the 94th Article of Viar, and legally sufficient to
support the sentences.

4o Confinement in a penitentiary is authorized upon convic-
tion of larceny and wrongful sale of property of the United States
furnished and intended for the military service thereof of a value
exceeding $50.00 by Article of Viar 42 and section 35 (amended) (as
to larceny) and section 36 (as to wrongful sale), Federal Criminal
Code (18 USCA 82,87) (See CM “TO 1764)°Jones and Mundy). The desig-
ration of the United States Penitentiary, Lewisburg, Peunsylvania,
as the place of confinement of accused Griffin, and of. the Federal
Reformtory, “hillicothe s Ohio, as the place of confinement of ac-
cused Calvin, is proper (Cit.229, WD, 8 June 1844, sec.II, par.lb
(4) and 3b, and par.3a as amended by, Cir.25, WD, 22 Jan.1945).

7 L‘A Judge Advocats
_ 4 Judge Advocate

M‘Q@% Judge Advocate

14448
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Branch 0ffice of The Judge Advocate General
wlth the
European Thester
APO 887 .

BOARD OF REVIZW NO. 1 &5 SEp 1945
CM ETO 14433 '

UNITETD STATES ; SCTH INFANTRY DIVISICON
V. ) Trial by GCM, convened
' ) at Possneck, Germanw, -
Techniclan Third Grade ) 18 June 1945. Sentence:
ANIBAL J . LAVAS (32826697),) Dishonorable discharge,
135th Ordnance NMedium ) totsal forfeitures and
Vaintenance Company } confinement at hard labor
) for life. United States
) Penitentiary, Lewisburg,
) Pennsylvania.

HOLDING by BCARD OF REVIEW NO. 1
BURROW, STEVENS and CARKOLL, Judge Advocates

1. The record of trial in the case of the
gsoldier named above has been examined by the Board
of Heview. :

2. Accused was tried upon the folleowlng Charge
and Speciflcation:

CHARGE: Vlolation of the 923 Article of War.

" Specification: In that Techniclan Third
Grade Anibal J. Lamas, One Hundred
and Thirty-Fifth Crdnance ledium laln-
tenance Company, 3id, in the vicinity
of Huckeswagen, Germany, on or sbout .
19 April 1945, wlth malice aforethought,
willfully, deliberately, feloniously,
unlawfully, and with premeditation kill
one Private Louls 4, Wolask, a human 14

STRETIENTIY
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being, by shooting him with a rifle.

He pleaded not gullty and, two-thirds of the members
of the Court prssent st the time the vote was taken
concurring, was found gullty of the Charge and
Specification. No evidence of previous convicticns
was introduced. Three-fourths of the members of

the court present at the time the vote was teken
concurring, he was sentenced to be dlshonorably dis-
charged the service, to forfelt. all pay and allow-
ances Jue or to become due, and to be confined at
hard lsbor, at suchplace as thereviewing authority
mey direct, for the term of his natural life. The
reviewing authorlity epproved the sentence, desl:nated
the United States Penitentiary,. Lewlsburg,
Pennsylvania, as the place of confinement, &nd with-
- held the order directing execution of the sentencs
pursuant to Article of War 50%.

3. Clear, substantial evidence for the
prosecution established the following:

Cn 19 April 1945, a group of Polish, French
and Ukrainlan refugees were livinz in a barn and a
farm house (R8), comprising a displaced personnel
billet (R20), in the vicinity of Huckeswagen, Germany
(R25). At 2230 hours, when i1t was dark, accused,
a nember of a company stationed nearby (Pll 25), was
seen chasing a girl into the barn. Private lMarion
W. Pethtal, a member of the same companyf heard the
girl yell, went into the barn, and said "let her
alone - she is a nice girl." At this time the girl
_was "kind of on her legs and Sgt. Lamas was bending
over her, sort of slapping the girl" (R9). Private
Louis A. Wolak, also a member of the Company (R7),
came into the barn, grabbed accused by the arm, and
pulled him away. Accused broke away and hit the
girl twice again. Pethtal and Wolak each grabbed an
arm and pulled him away again (R9). Just as they
were coming out of the barn, accused again broke
away from Wolak and hit him on the body. Wolak then
struck accused a "good solid blow" in the eye
(R9,12,13). Pethtal then shone a flashlight on the
girl and saw that her halr was mussed up - she was
not crying, "but you could see she was hurt" (R9).
Wolak was talking to the girl in Polish when Pethtal
left the barn (R10).

Soon afterward Technician Fourth Grade 14133
Edward J. Vaitulonis saw accused coming from the

CONFIDEiZIAY _
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direction of the farmhouse "looking for someone™.
Vaitulonis walked up to him, and they stood talking
about six feet from the door of the barn. Accused
sald "I will find that Polock" and explained that

it was not a refugee he was referring to but "a
Polock from the company”. He stated that the person
he was looking for had struck him on the face, and
that ke would fight him with his flsts or weapons,
The sergeant tried to quiet accused, who seemed to
be a bit excited (R25), and told him the displaced
personnel had had enough trouble of thelr own while
working for the Nazis. Accused then "seemed to
quieten down and everything seemed better" (R26).

A soldler standing near by heard Valtulonls say,
"You had better let it go until morning™ and accused
reply, "well, all right" (R21).

About ten minutes after the incldent inside
the barn, Wolak came to the door of the barn.
Accused struck a match., When the match went out,
accused polnted his M-1 rifle inside the doorway and
started firing. Three or more shots were fired.

Two soldlers grabbed his rifle away from him (R1O,
0 11,14,21,22). One of these heard accused say, "He
1s not going to hit me, and get away with 1t" (R21).

Immediately after the shootlng, someone
asked accused why he d1d 1t. Accused said that "he
was a '"Polock'" and walked away (R10). Later a
soldier on the way back to the company.area saw a
figure crouched in the fileld and asked who it was.
The figure answered "Lamas" and asked what hadl
happened. The soldier told him "You shot a man".
Accused replied with something which the witneas 3did
not "catch'r then sald "I will have a black eye in
the morning" (R21). )

The body of Wolak was found inside the barn
near the door, his head "all bloody" (R10,27). He
dled soon after the shooting (R27) as a result of
wounds from bullets. The secondary causative agents
were shock{ hemorrhage, and "Brain substance h
destructed”". Three bullet wounds were found in his
body (R28; Pros. Ex.2). s

. ' The evidence showed that accuséd hai been
drinking pricr to the shooting (Rl6). He drank
whiskey out of a bottle when he flrst went to the

barn and house (R18) and was ‘giggling and ledghing (R19):
CoNTIrenTHL - 1443:
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Just before the shooting he was "talking pretty regularly"
and was coherent (R24). He apgeared angry to Vaitulonls,
who "attributed it to drinking", though he 414 not smell’
‘liquor on accused's breath (r26).

. 4. Accused, after his rights as a witnesswere
explained tc him, elected to be sworn as a witness (R29)
and testifled that at 1930 hours he had had several
drinks from a bottle with snother soldier. They opened
snother bottle at the barn. Later he saw a girl who had
been very soclable the day before. He followed her into
the barn and was holding and kissing her when Wolak
came over and said "Let my girl alone"., He and Wolak
argued back and forth. Accused testifled:

"They were both talking in Polish and

snhe sort of cast me aside like she wanted
to go with him. I started walking away
and sald 'You Polocks are all the same!
and then Wolak hit me iIn the eye and the
Jaw., 4ifter that I don't remember what
took place - between the alcohol ani the
lick, I don't renember anything" (R30)

The next thing he remembered was waking up the next
morning. (R30 .

‘ An offlcer, testifylng as a witness for the
defense, sald that at about 2350 hours he went to
accused's bunk to place him under arrest and found him
snoring. He shook him and called his name but elicited
no response (R28,29).

Another defense witness teatified that after
the shooting he saw accused squatting on the ground in
a fileld. 4ccused asked what had lmppened and the witness
replied accused "had shot a guy". Witness 31d not know
"{f he was under the influence of liquor or eycitement
but he did not act normal". Accused slso saii “some-
thing about us not saying anything about 1t or words to
that effect" (R32). He was coherent. When told he had
"shot a guy" ) accused
'acted more or less nervous but I couldn't
say whether it was from drink or what" (R33).

i 5. Murder is the killing of a human being with
malice aforethought and without legal justification or
excuse. The malice may exist at the time the act 1s
comultted and may consist of knowledge that the act
which causes death will probably ceuse death or grievous
bodily harm (CH, 1928, par.l4a, pp.l62-164). The law
presumes malice where a deadly wesapon is used in a

LC""' """ ! | 14437
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manner likely to and does in fact cause death (1 Wharton's
Criminal Law (12th Ed., 1932), sec.426, pp 654-655) and
an intent to killl may be Inferred from an act of accused
which manifests a reckleass disregard of human 1life

(40 CJS, sec.44, p.905, sec.79b, pp.943-944).

In addition to the implications of malice
arising out of accused's use of the Zeadly weapon with
fatal result, there 1s ample evlidence in the record to
show express malice. Shortly before the shooting he
declared that he was looking for "the Polock" and that
he would fight him with his flsts or weapona. After the
shooting he sald, "He 1s not going to hit mc and get away
with 1t", and, when asked why he 3id 1t, he replied that
"he was a 'Polock'™. His lighting the metch when Wolak
appeared in the doorway and shooting immediately after-
wards were indlcative of a Jeliberateness of purposs,
showing malice specifically addressed toward the deceased.

There was substantlal evidence in the record

to support the court's implied finding that sufficlent

"cooling time" had elapsed from the time of the conflict
with Wolak inside the barn until the shooting. 1t was
testifled that about ten minutes elapsed. Accused
neanwhlle had left the barn and engaged In conversation
with Sergeant Vaitulonis, who had endeavoured to
dlssuade him from msking further trouble, and he seemed
to quiet down (Cf CM ETO 4640, Gibbs; CM ETO 6682,
Frazier; Cil ETO 11958, Falcon)

‘While the evlidence showed that accused had been
drinking prlor to the shootlng, it also showed that he
was able to talk coherently and engasge in conversation
concerning his desire to fight with Wolak. He recognized
Wolak as a member of his company and lighted a match
in the darkness before shooting his rifle at the soldler
he had said he was looking for. Substantial evidence in
the record supports the court's Ilmplled finding that
accused's Intoxicatlon was not of such severe or radical
guallty as to render him incapable of possessin~ the
requisite malice (Cii ETO 1901, lMiranda: Ck ETO 11958,
Falcon: CHM ETO 14380, Hall; CM ETO 16581, itencio).

It was the function and duty of the court and
the reviewing authority to welgh the evidence and to
determine whether drunkeness, or passion under adequate
provocation, not cooled by the passage of time, or a
combinatlion of the two, reduced the crime from nurder to
manslaughter. Since sufficient, substantial evlidence

- 5 - 14432
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supports the court's findings, the Board of Review is
without power to disturb such determination upon
appellate review (Stevenson v.United States,162 U.5.313,
40 L. E4.980, 18Lt. 839 (1896); CM ETO 6682 Frazier;
CN ETO 11958 Falcon, C¥ ETC 12320, Norris) _

6. The charge sheet shows that accused is 32 years
- one month of age and was inducted 8 Narch 1943. His
service perlod is governed by the Servlce Extension Act
of 1941. He had no prior service.

. 7. The court was legally constituted and haid
Jurisdiction of the person and offense. No errors
Injurlously affecting the substantial rights of accused
were committed durling the trial. The Board,of Review 1is
of the oplnion that the record of trial is ' legally
sufficient to support the findings of guilty and the
sentence,

8. The penalty for murder 1s death or life 1npri sonment
as the courtmartial may: direct (iAW 92). Confinement in
a penltentiary 13 authorized upon conviction of murder by
Article of Var 42 and sections 275 and 330, Federal
Criminal Code (18 USCA 454,567). The designation of the
United States Penitentiary, Lewisburg, Pennsylvania, as
the place of confinement 1s proper (Cir.229, WD, 8 June
1944, sec.II, pars.lb(4), 3b).

/ég;,>(,4ﬁ52»w~¢~f" Judge Ldvocate

Judge Advocate
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War Department , Branch 0f¢1ce of The Judge Advocate General
with the European Theater. 29 SEP 19 TO: Commanding
General, Headquarters, 30th Infantry Division, APQO 30,

U. S. Army.

1. In the case of Techniclan Third Grade ANIBAL J.
LAKAS (32826697), 135th Ordnance Medium Maintenance
Company, attentlon is invited to the foregoing holdling
by the Board of Review that the record of triel 1s
legally sufficlent to support the findings of gullty and
the sentence, which holding 1is hereby ap proved., Under
the provisions of Article of War 503, you now have
authority to order executlon of the sentence.

2. When coples of the publliahed order are
forwarded to this office, they should be accompanied
by the foregoing holding and thls Indorsement . The
file number of the record in this office is CM ETO
14433, TFor convenience of reference please place that
number in brackets at the end of the order: (CM ELO 1:4433).

45

s B
/‘ ~ ////(w

h .C . licNEIL,
Brigaaier General, United States Army,
Assistant’Juﬂge Advocate General.

-

(Sentence ordersd €xecuteds GCMO 634, USFET, 21 Oct 1945),

ONEIDENT
CONEsoe™ 14433
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Branch Office of The Judge Advocate General
with the
European Theater
APO 887

BOARD OF REVIEW NO. 2 14 SEP 1945

CM ETO 1436

UNITED STATES 36T INFANTRY DIVISION

Trial by GCM, convened at Headquarters ‘
36th Infantry Division, APO 36, U. S.
Army, 22 June 1945, Sentence: ‘Dis-
honorable discharge, total forfeitures
and confinement &t hard labor for life,
Eastern Branch, United States Disci-
plinary Barracks, Greenhaven, New York.

Ve

Private DURWOOD B. BIGGERS
(20806693), Company L, -
142nd Infantry

HOLDING by BOARD OF ‘REVIEW NO. 2
VAN BENSCHOTEN, HEPBURN and MILLER, Judge Advoeates

l. The reecord of trial in the ecase of the soldier named sbove
has been examined by the Board of Review,

2., Aeccused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Artiele of War,

Specification: In that Private DURWOOD B. BIGGERS,
Company "L", 142d Infantry, APO #36, U. S. Army
did, at St. Vith, France on or about 7 September
1944 desert the serviece of the United States and
did remain absent in desertion until on or about
10 April 1945

ﬁe pleaded not guilty and, all the members of the court present when
the vote was taken econcurring, wes found guilty of the Charge and

Specifiecation., Evidence was introduced on one previous eonviction
by special court-martial for sbsences without leave of 2, 4 and 13

RES TI\ACTED
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days respectively, in violation of Article of War 61, Three-fourths of

the members of the court present when the vote was taken concurring, he

was sentenced to be dishonorably discharged the serviee, to forfeit all

pay and allowances due or to become due and to be confined at hard labor at
such place as the reviewing authority may direct, for the term of his
natursl life., The reviewing authority approved the sentence, designated

the Eastern Branch, United States Disciplinary Barracks, Greenhaven, New
York, as the place of confinement and forwarded the record of trial pursuant -
to Article of War 503. :

3+ The prosecution's evidence is in substance as follows: An assis=-
tant truck driver and mail orderly of Company L, testified that on 7
September 1944 they were on a road block in Southern France and that
accused was & bazooka man in company headquarters. Accused was present
for duty the first part of September but thereafter was not in the company
up to 23 September when the mail orderly went to the hospital nor was he
present with the company on 23 November when the orderly returned from the
hospital nor at any time thereafter (R7-8), The orderly received mail for
accused and after holding it for the time authorized, marked it M"moved,
no address® and forwarded it out (R10)s The cook of aecused's company,
a member of the company since 25 Novewber 1940, testified that he did not
see accused when serving meals after sometime in September 1944 (R11-12),

Without objection, an extract copy of the morning report of
Company L, 1hk2nd Infantry for 19 September 194l was admitted in evidence;
it shows accused "Duty to AWOL 1700 hrs. 7 Sept 44" (R12; Pros.Ex.l).
On 7 and 19 September 1944, the 36th Infantry Division, was under the
Kediterranean Theater of QOperations. -By ‘letter, Headquarters NATOUSA
file AG 330.33/100-S, dated 29 July 1943, Subject, "adoption cf New Morn—
ing Reports", the Theater Commander of NATOUSA authorized personnel officers
to prepare and authentieate mornming reports. This directive was in force
until 26 September 1944. The morning report in this case was prepared
in accordance with the cited authority and the court could tske judicial
notice of 1it, ‘ :

A stipulation by prosecution, defense and accused to the effast
that accused was under military control on 10 April 1945 (Pros.Ex.a)
was also admitted in evidence (R13).

ks For the defense, a member of the servige platoon of which
accused was a member in 1941 states that at that time accused performed
his duties satisfactorily (R13-14) and a soldier who knew him for about
a year "in Bowie, through the Iouisians. maheuvers and while we were at
Camp Blanding" stated that at that time accused did his work well (Rli-

15). : .
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Accused informed of his rights as a witness made an unsworn
statemert to the effect that he had spent four and & half years in the
Arny as machine gunner with the 36th Division. He made the Salerno
landing with the company and the Italian csampaign, losing 13 days only
in hospital. He also made the invasion of Southerm France, (n 7
September 1944 he had been drinking (R15-16). -

5. ®Desertion is absence without leave accompanied by the intent
not to return® (MCM, 1928, par.130a,p.lh2)., Both elements are essential
to the offense. The morning report shows the unauthorized absenece of
aecused beginning on 7 September 1944 and the testimony of the mail
orderly apd cook of the company indicate his continuous absence thereafter
until 10 April 1945 when accused admits by implieation in his stipulation
that he returned to military control. Intent to remain permanently sbsent
may properly be inferred by the court from the very prolonged absence, -
more than seven months, in an aetive theater of war where were located
many military posts at which he could have surrendered. His absence was
not explained. Intent unless confessed must be proved by circumstances
and inferences and here the court was well justified in its findings that
.aceused intended to remain perma.nently absent (CM ETO 10185, Polender;

CM ETO 13956, Depero )

6. The charge sheet shows accused to be 2 years of age. He
‘enlisted without prior service at Wichita Falls, Texas, 23 November 1940,

7. The court was legally constituted and had jurisdiction of the
person and offense, Ko errors injuriously affeeting the substantial
‘rights of accused were committed during the trial. The Board of Review
" 1is of the opinion that the record of trial is legally sufficient to support
the findings of guilty and the sentence,

8., The penalty for desertion in tiné of war is death or sueh other
punishment as a court-martial may direct (AW 58).

REuitaLi ED
-3 -
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Branch Office of The Judge 4dvocate General

with the
European Thezter
h APO 827
BOARD OF REVIEW NO, 2 6 SEP 1943
Cli ETO 14448
UNITED STATES g 99TH INFANTRY DIVISION »
Ve ) Trial by GCM, convened at
. c ) Kitzingen, Germany, 6 June 1945,
Private HARRY L. LUCKEY ) Sentence: Dishonorable discharge,
(33641119), Company K, 394th ) total forfeitures and confinement
Infantry ) at hard labor for life, United
) States Penitentiary, Lewisburg,
) Pennsylvania,

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HEFBURN and MILLER, Judge Advocates

b

1, The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2+ Accused was tried upon the followling Charge and Specification:
CHARGE: Violation of the 92nd Article of War,

Specification: In that Private Harry L. Luckey, Company
nKN, 394tk Infantry Regiment, did, at Schwabach,
Germany, on or about 29 April 1945 forcibly and -
feloniously, against her will, have carnal knowledge
of Frau Ida Clos, #1 Norde Ringstrabe, Schwabach,

Germany,

He pleaded not guilty and, two-thirds of the members present at the time
the vote was taken concurring, was found guilty of the Charge and Specifi-
cation, No evidence of previous convictions was introduced, Three-fourths
of the members pmsent at the time the vote was taken concurring, he was
sentenced to be dishonorably discharge the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard labor, at such
place as the reviewing authority may direct, for the term of his natural
1ife. The reviewing authority approved the sentence, designated the
United States Penitentiary, Lewisburg, Pennsylvanla, as the place of con-
finsment and forwarded the record of trial for action pursuant to Article
of War 505.

14443
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3. Evidence for the Prosecution, 4bout 9:30 of the evening
of 29 April 1945, at Schwabach, Germany, the accused, a colored soldier
of Conpany K, 394th Infantry and a white soldier of Company E, 395th
Infantry, after drinking wine at several places and in search of cognac,
knocked on the door of and entered a house situated at and known as #1
Norde Ringstrabe (R18). They were led by an old man into an adjoining
room where six women were seated and a baby was lying on a couch, Frau
Ida Clos, 22 years of age, the prosecutrix, testified that the accused
searched a chest of drawers, displayed interest in a baby's cradle in the
room, was taken into one of the two bedrooms and shown the baby, returned
to the drawing room and pointed his rifle around the room with finger on
the trigger and showed the occupants that it was loaded, The white
soldier put the safety on. The accused asked two of the young girls
some questions. Thinking that he wanted to know how old they were they
told him "ten", He then turned to Frau Clos and asked her the same ques-
tion, She did not answer. All of the wonmen started to scream when he
apparently started for one of the young girls,

He then went for Freu Clos who threw herself on her 18 month
old baby. Accused pulled her away from the child and, when she resisted,
slapped her, She resisted and screamed, He pointed the gun at her and
directed her to one of the sleeping rooms, There he put his rifle againsc
‘the door, locked it, turned out the light, threw her on the bed and in
spite of her resistance he penetrated her private parts with his, The
white soldier came to the door and knocked., Accused got up and opened
the door and was angry. She also stood up and motioned that she wanted
to leave the room, The accused shut the door and again threw her on the
bed and got on top of her but before he had effected another penetration,
the white soldier again knocked. Accused arose and opened the door and
after some talking between the two, sat down on a bathtub. Almost immediately
thereafter the military police arrived having been summoned by one of the
other women and placed the two soldiers under arrest (R6-9,10),

Frau Clos was corroborated as to what occurred in the kitchen
by two of the other women (R26-34,35-37). The white soldier related how
they entered the house and when they asked for cognac the women started
to yell, Then they asked each onse separately for cognac and the girls ,
answered "ten", Accused pointed his loaded gun at Frau Clos and asked,
her for cognac. Frau Clos answered by immediately getting up and walked
through the kitchen into one of the bedrooms. The accused followed her,
She was crying as she left (R26). The bedroom door remained open and
when the white soldier went to the bedroom to get the accused to leave,
about 5 minutes later, he saw him on top of Frau Clos apparently having
intercourse, Accused got angry at him and told him to go. Thinlkding the
0ld man was the woman's father he tried to get him to call his daughter
out of the room., He could not make the old man understand., So he returned
to the bedroom and said to the accused, "let'!s go", Accused arose from
the bed and sat in a chair. The woman started to cry and went into the
kitchen, The police arrived then (R18-20,24). The two soldiers were
“pretty drunk®™ (R19). He denied that accused slapped the woman or used

any force on her (R22), Neither one of the soldiers could understand or

14448
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speak German (R35). (397)

= . '

4o Evidence for the Defense, By stipulation it was shown that a
medical examinaticn of Frau Clos, made about four hours after the alleged
offense, revealed no evidence of violence nor of male spermatozoa. Frau
Clos had.in the meantime taken a vaginal douche (Pros.Ex.i).

The accused after his rights as a w1tness were explained to him
-elected to testify in his own behalf, In substance he stated that he and
the white soldier after drinking wine, but entirely sober, went into the,
house described in search of cognac. He carried his rifle in his hands
because he was 6 foot 1 inch in height and could not go through the doorways
with the rifle slung on his shoulder, He asked the girls and women in the
room for cognac. One answered "ten" and held her hands up with fingers ex-~
tended, The one who proved to be Frau Clos got up and led him into the
.bedroom by motion with her hand, She sat on the bed and asked for chocolate,
He gzve her some, She turned the light out and partially closed the door
and then got in the bed, Thinking this was for the chocolate he got in the
‘bed with her, unfastened his trousers and took out his penis, She took it
in her hand and guided it into her private parts and they had intercourse
for a very short time when the other saldier came and said something. He
then left but soon returned to the door, The accused arose, sat on a chair,
and buttoned his trousers, The woman walked out. When he came out of the
room the military police were there and took them away (R39). When she led
him into the bedroom he thought she was going for some cognac (RLO)s He
was in that room only for aut 3 minutes (R41), He denied that he threatened
, anyone with the gun or touched any of them (R42). _

5« Discussion, Rape is defined as the unlawful carnal knowledge of
a woman by force and without her consent, Any penetration of a woman's
genitals is sufficient, The force involved in the act of penetration is
alone sufficient where there is in fact no consent (MCK, 1928, par.lh8b

p0165)o

In the lizht of the foregoing the e vidence showed and the accused
admitted that he had sexual intercourse with the female named in the Speci-
fication at the time and place alleged therein., The only issue raised was
the presence or absence of consent, . .

The burden of proving lack of consent is upon the prosecution.
Ordinarily this is shown by evidence of resistance,

"Mere verbal protestations and a pretense of
resistance are not mfficient to show want of
consent, and where s woman fails to take such
measures to frustrate the execution of a man's
design as she 1s able to, and are called for by

" the circumstances, the inference may be drawn -
that she did in fact consent" (LCL Ibid).

14448
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Such proof, however, is not necessary if it is proved that the woman

was robbed to her power to-resist through fear of death or great bodily
-harm engendered by the accused (1 Wharton's Criminal Law, (12th Ed. 1932)
sec,70l, ppe942,94L; CX ETO 10742, Byrd)..

In the case under discussion.the evidence for the prosecution
clearly showed that the accused put Frau Clos in fear of her life by
pointing his loaded rifle at her and in that manner overcame her resistance
and without her consent had sexual relations with her, The évidence for
" the prosecution presented a clear case of rape. The accused denied the
lack of consent and contended that she invited him to have relations with
her in exchange for some chocolats. An issue of fact was thereby raised
which the eourt has resolved against the accused. Inasmuch as it is _
within the exclusive province of the court to determine the issue of fact,
it will not be distiurbed by the Board upon review (CL ETO 4194, Scott;

CM ETO 10742, Byrd). ' ‘

by’ ihe charge sheet shows the accused to be 21 years and 10 months
of age., He was inducted at Richmond, Virginia, on 17 June 1943,

7+ The court was legally constituted and had jurisdiction of the
accused and the offense, No errors injuriously affecting the substantial
rights of the accused were committed during the trial, The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings and the sentence and to warrant confirmation of
the sentence, : -

. 8, The penalty for rape is death or life imprisonment as the court-

martial may direct (AW 92), Penitentiary confinement is authorized upon
conviction of rape by Article of Waer 42 and sections 278 and 330, Federal
Criminal Code (18 USCA 457,567). The designation of the United States

_ Penitentiary, Lewlisburg, Pennsylvania, as the place of confinement 1is
proper (AW 42; eir,229, WD, 8 June 1944, sec.ll, pars.db(4), 3b).

(TEMPORARY DUTY) Judge Advocate .

Judge Advocate

‘§5 é; - ": : LLn Judge Advocate

AN
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1lst Ind,.

war Department, Branch Office of The Ju%%? Advocate General with the
European Theater, 6 StP 19 T0: Commanding
General, 99th Infantry Divisioh, AP0 449, U. S. Army.

1, In the case of Drivate HA:RY L. LUCKEY, (33641119), Company
K, 394th Infantry Regiment, attention is invited to the forcgoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence, which
holding is hereby approved., Under the provisions of .rticle of .ar
502, you now have authority to order execution of the sentence.

2. Vhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is Ck ETO
14448, For convenience of reference, please place that number in

brackets at the end of the order: (CM ETO 1L448),

o //////// eof

E. C. lclBIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,

( Sentence ordered executed, GCMO 640, USFET, 26 Dec 1945)e

sl
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Branch Office of The Judge Advocate Genersl
. " with the
European Theater
APO 887

BOARD OF 'REVIEW NO. 3 13 SEP 1945
O} ETO 14455 |

UNITED STATES THIRD ARMORED DIVISION

Y.
Private CLARENCE L. NICE

(33828150), Company I,
33rd Armored Reglment

Triel by GCM, convened at
APO 253, U, S, Army,

21 June 1945, Sentence:
Dishonorable dlscharge, total
forfeitures, confinement at
hard labor for life, Unlted
States Penitentlary, Lewls~
burg, Pennsylvanla,

L e L S LN L S L L L e

Y S

 HOLDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1. The record of trisl 1n the case of the soldler
named gbove has been examined by the Board of Review,

"~ 24 Accused was tried upon the following charges and-
specifications: :

CHARGE: Violation of the 6lst Article of War,

Specification: In that Prlivate Clarence L, Nice,
attached Unassigned Detachment 38, Ground
Force Reinforcement Command, 3did, without
proper leave, absent himself from hls satstion
at Enasival Belglum from ebout 9 March 1945 to
about 23 April 1945, )

ADDITIONAL CHARGE: Violatlion of the 75th Articie
of War,

Specification: In that Private Clarence L. Nice,

.~ Company I, 334 Armored Regliment, 413, at
Baclaln, Belgium, on or about 16 January 1945,
misbehave himgelf before the enemy, by refus-
Ing to advance with hla command, which had
then been ordered forward by Captain (then
1st Lieutenant) Thomas A, Coopsr, 333 Armore .
Regliment, to engage with the German Amy, 4455
which forces the sald command was then opposing.

-1 -
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He pleaded not gullty to and, all members of the court
present at the tlme the vote was taken concurring, was
found gullty of the charges and speciflications, Evidence
was introduced of one ‘previous conviction by special
court-martial for absence without leave of 14 days. All
nembers of the court present at the time the vote was
taken concurring, he was sentenced to be dishonoradbly dls-
charged the service, to forfeit all pay and allowances gdue
or to become due and to be conflned at hard labor, at such
place as the reviewing authority may direct, for the temm
of hils natural life. The reviewlng authority approved the
sentence, deslgnated the United States Penitentiary, Lewls-
burg, Pennsylvanla, as the place of confinement, and for-
warded the record of trial for action pursuent to Article
of War 50%, :

3. Evidence for prosecution: _
8+ AJddltionel Charge and Speclflication:

About 16 January 1945, accused's compeny was
"in the battle of the Bulge” and was "contemplating moving
in to Cherain". It "had been fighting to there and # # #
stopped to regroup™. The German army was on its left flank,
About 1900 hours that night Captain Thomas A. Cooper, the
company commander, "got the company together in one room"
and "told them about the situation for the next day®. After
he "had briefed the company” and as he started to leave
accused and another spoke to him and "stated they were
going to refuse to go forward on the attack™. When warned
-of court-martisl proceedings, accused replied, "There are
no bullets in the Jail"™ (R7). A company officer heard
-accused tell Captain Cooper that "he couldn't go forward
becanse he sald 1t was sulcide"._ When Captein Cooper "gave
hig ? d%rect order to go * # # Z;bcusE§§ said he refused to

Sometime after the briefing and on the night
before the company pulled out, accused shook hands with the
driver of the tank of which he was ssslstant driver, wished
him good luck snd said "he wasn't going along®™. Although
the tenk Ariver 414 not.know whether he went forward, §
sccused 31d not move forward on the tank of which he was
assistant driver (R1l). Apparently the company moved forward
on the night of the 16th for a company officer testiflead
that on that night they "moved /without engaging the enem
into the town of Cherain®™ which was occupied by American .
forces (R10), However, according to Captain Cooper they
went forward the next morning -- "The next morning I went
forward in a tank and I dom't know whether the faccused/
went forward or not™ (R7). Captaln Cooper saw accused.
sbout a weelk later in a hospital where accused "had gone
back to be treated for frost bite®™ (R8),

. 14455
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~b. Charge and Specifiéé ion: (hOBL

: _ Introduced into evidence without objection
were -duly authentlicated extracts of the morning reports
(maker not shown) of 178th Reinforcement Company, 38th
Reinforcement Battalion, 34 Reinforcement Depot, for 10
March 1945 and & May 1945, and of the morning report,
signed by the adjutent, of Detachment 38, "GFRC", for 22

"May 1945 (R6, Pros.Exs.A,B,C). .

The company morning report for 10 March 1945

shows accused from duty to absence without leave as of
9 March 1945 (Pros.Ex.A); that for 8 May 1945, accused's
return to military control and confinement at the 19th
Replacement Depot on 3 May 1945 (Pros.Ex.B). The Detach-
ment morning report for 22 May 1945 corrects a morning
report entry for 8 May 1845 to show accused's return to
military control and confinement at the 19th Replacement
Depot on 23 April 1945 rather than 3 May 1945 (Pros.Ex.C).
The trilel Judge advocate announced IT was stipulated .
between the prosecution, Jefense, and accused that if a
named officer were present he would testify that "accused
%ur?ed himself in on 23 April 1045 # % % gt # # 4% Brussels

R6) . :

4, TNo evidence was introduced by the defenss, After
hils rights as a witness were explained to him accused
elected to remain silent (R12), .

]

5. &. A3dditional Charge and Specification:

The evidence shows that accused, at a time the
.enemy was on the company's left flank, refused to advance
with his company on an attack. Moreover, accused 3id not
go forward in t tank of which he was asalstant driver.
While the enemy was not engaged in advancing

"That an attack was not in fact made
1a not material (CM ETO 2469, Tibi).
'The gravamen of his offense wa3s hls
refusal % # # (CM NATO 164, Langer).
The evidence supports the findings .
of gullty in violation of Article of
War 75 (CM ETO 4820, Skovan; CM ETO
5359, Young)" (CM ETO 4630, Shera).

b. Charge and Speclfication:

- Accused's initial absence wlthout leave was shown
by the morning report for 10 March 1945, IHls offense was
complete when he absented himself without leave (Cf: CM NATO
1087, III Bull. JAG 9; CM ETO 12096, Balcerzak). It, there-
fore, 13 unnecessary to constder the effect of defenses un-

/ -3 - | - .
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shown concurrence (see CM ETO 739, Maxwell; CIM ETO 5765,
Mack; CM ETO 6810, Shanbaugh) and the law member's un-
shown admittance of The stipulation offered by prosecution
to show accused's return to military control. And, for
the same reason, it 1s unnecessary to determine the com-
petency of the morning reports for 8 and 22 May 1945 (see
CM 161011, 161013, Dig. Ops. JaG 1912-40, sec,395 (18),
pp.213-214),

6 The reviewing authority designated the United
States Penitentiary, Lewisburg, Pennsylvania, as the place
of confinement, Conflnement In a penitentiary 1s not
authorized for elther offense of which accused 1s con-
victed. The designation was improper (AW 42; CM 238707,
II Bull. JAG 308; CV¥ NATO 811, IT Bull. JAG 425; CM ETO
3885, O'Brien). The proper place of confinement of thls
accused 1s the Eastern Eranch, United States Disciplinary
Barracks, Greenhaven, New York (C®r.210, WD, 14 Sept.1943,
sec.,VI as amended).

7. The charge sheet shows that accused 1s 20 years
of ege and was inducted, without prior service, 26 June
1943, at Allentown, Pennsylvania.

8« The penalty for misbehavior before the enemy is
death or such other punishment as the court-martiel may
direct (AW 42),

9. The court was legally constituted and had juris-
diction of the person and offenses. WNo errors injuriously
affecting the substantial rights of accused were committed
during the trial., The Board of Review 1s of the opinion
that the record of trlal 1s legally sufficient to support
the findings of gullty and so rmch of the sentence as
involves dishonorable discharge, forfelture of all pay .
and allowancea due or to become due, and confinement. at
hard labor far life at a place other than a penitentiary,
Federal correctional institution or reformatory.

mggﬁ@ Advocate

Wﬁ%“"“‘fnﬂge Advocate
’ }%6« Audge Advocate
g o

REGRADED.. A nverass s E1LEQ...... o
BY AURORITY OF . T JAG e
BYCARL EliseyAmSon, L .. Cobay. 144% <
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