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Braneh Office of The Judge Advocate General

with the

European Theater

APO 887

‘BOARD OF REVIEW.NO. 4

CM ETO 17169

UNITED STATES
Ve
First Lieutenant JAY S. MACDOWELL

(0w1574085), 3460th Ordnance Medium
Automotive Maintenance Company

N N N N S St S S S

25 0CT 1945 .

6TH ARMY GROUP

Trial by GCM econvened at Heidelberg,
Germany, 18, 19 June 1945,

Sentence: Dismissal, total forfeitures
and confinement at hard labor for one
year, Eastern Branch, United States
Diseiplinary Barracks, Greenhaven.

New York

HOLDING by BOARD OF REVIEW NO. 4
DANTIELSON, MEYER And ANDERSON, Judge Advocates

1, The record of trial of the officer named above has been examined
by the Board of Review and the Board submits this, ite holding, to the
Assistant Judge Advocate General in charge of the Branch Office of The
Judge Advocate General with the European Theater,

2. Accused was tried upon the foilowing charges and specificationss

CHARGE I: Violation of the 93rd Article of Ware.
(Finding of not guilty)e

Specifications (Finding of not guilty).

CHARGE IIs: Viol&kion of the 96th Artisle of Ware

Specification 13 In that First Lieutenant Jay S. MacDowell
3460th Ordnance MAM Company, did, at Dijon, Frence,
on or about 29 November 1544, in connection with the
performance of his official duties and with theperformance
of work by persomnel of the military service of the
United States in removing certain property from en
arsenal utilized by the United States Army, wrongfully
solicit and receive from Henri Imbert the sum of tpﬁ??ﬂd}nd

O STR{ ZTED
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(10,000) French francs, of the exchange
value of about two hundred ($200.00)
dollars.,

Specification 2t (Finding of not guilty)
Specification 3: (Finding of not guilty)

He pleaded not guilty, and, two-thirds of the members of the court
present at the time the vote was teken concurring, was found
guilty of Specification I, Charge II, except the words fsolicit
and”, and of Chsrge 1I, and not guilty of 4l other specifications
and Charge I. No e vidence of previous convictions was introduced,
Two-thirds of the members of the court present at the time the
vote was taken concurring, he was sentenced to be dismissed the.
service, to forfeit all pay and allowam ces dus or to become due,
and to be confined at hard labor, at such place as the reviewing
authority may direct, for one year, The reviewing authority,

the Comnanding General, 6th Army Graup, approved the sentence and
forwarded the record of trial for action under Article of War 48.
The confirming authority, the Commanding General, United States
Forces, European Theater, confirmed the sentence, designated

the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement, and withheld the order
directing the execution of the sentence pursuant to Article of .
War 50%.

3+ The evidence for the prosecution with reference to the

Spocification’ and Char ge of which sccused was found guilty (Speoi=
fication 1, Charge II, and Charge II) may be summariged briefly
as followss ‘

Accused's organization, the 3460th Ordnance Medium
Automotive Maintenance Company, came to Dijon, Framce in October
1944 (R6), md was assigned to clearing a French artillery -
arsenal ©Of gpproximately one hundred wrecked vehicles (R7)s The
wrecked vehicles wsere first removed to an area about a mile from
the arsensal, but this location did not prove satisfactory and so
they were taken to & nearby coal yard (R8). Monsieur Henri Imbert,
a French civilian, had been authorized by the French Government
to remove the French material located at the arsemal (R41l; Pros.Ex.A),
eand in November 1944 he entered into negotiations with accused to _
renove it fromthe arsenal and store it in the coal yard (R14,15,43),
Shortly thereafter, and at a time when accused and Imbert were '

o 171k
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discussing the removal of the mterial, Imbert gave accused

ten thousand francs (R14,15)s Two French civilians were
present at the time accused received the money (R19). "At the
time the payment was made Imbert declared that if the material:
were carefully handled "kie would make it worthwhile" (R19,45)s -

4, Evidence for the Defeunset

o Accused testified as a witness in his own behalf\\a.nd
acknowledged the receipt of the ten thousand francs from Imbert
(R65,67,77), but declared he did not think it wrong becausel
Bourasse, another French civilian, "said it was in appreciation

for what we were doing” (R65)e At the time he did mot consider
the payment to be for any services rendered, although he adnitted
that "as you look at it now you might sonsider it that way" (R66) e
He understood the money was given in "appreciation for the moving
of the trucks", and he admitted that Imbert said "he would like the
wreckers to haandle it with care” (R65). The payment did not affect
. him in the exeocution of his duties (R65) because he merely followed
the orders of his superior officer (R71), He gave his company

cosrmander, Captain Salerno, ore =half of the money received, or
five thousand francs (R70).

5. Tha evidence clearly showed the payment to and
acceptance by accused of ten thousand francs, as allgedin the
Specification, and the sole question for solution is whether
this conduct constituted a violation of Article of War 96,

The Specification all: ged and the proof established that
-the payment was made to accused in connsction with the performance
of his official duties and with the performance of work by other
personnel of the armye. Imbert, by reason of authorization given him
by the French governmmeunt, had an interest in the expeditious and
careful removal of the wrecked vehicles, and the evidence abundantly
supported the inference that the payment to accused was made for the
purpose of obtaining his cooperation, ’

Although accused contended that the acceptances « the
money did not influende him in the execution of his officiel duties,
the pgyment was made under guspicious circumstances, in the presence
of two French civilians, and under conditions which would be

(g
« ‘.!
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conducive to corruption and disloyalty to the army and services A
discrediting conduct is clearly shown (cu 235011, Goodman, 21 BR
243 (1943); CM 234644, Cayouette, 21 BR 97 (1943))e

In CM 235011, Goodman, supra, the Board of Review, in discuselng
a similar case wh're e salvage officer accepted $20,00 from a junk
dealer, said (pe253)t

"The real question is whether the acceptance
of the money by eccused, even if judged in
its most favorable light as an unsolicited
gift predicated upon no past or future
consideration or favor, is an offense in
violation of Article of War 96, It is the
essence of naivete to believe that such &

- gift can be accepted without kindling
forbidden hopes in the heart of the giver,
or stultifying the recipient's sense of
singleminded obligation to the Govermment.
The public regards the acceptance of
gratuities by public servants with grave
suspicions The acceptance of this money
by accused was & suspicious circumstance.

It tended to belittle accused, and to bring discredit and
disrepute not only to him but to the service
which he represented”.

The record of trial is, therefors, legally sufficiext to
support the findings of gm.lty of Specification I, Charge II, and
Charge II. _

6e The charge sheet shows that accused is 26 years of age

enlisted 7 July 1941, wasappointed a second lieutenant on 31 July
1942 and was promoted to first lieutenmant on 22 November 1943, He
had no prior services

7. The court was legally constituted and had Jurlsdlction of
the person and the offense. Ko errors injurieusly affecting the
substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial .
is legally sufficient to support the findings of guilty and the
sentence. .

8. Dismissal and confinement at hard labor are auﬁhorized
punishments for a viclation by an officer of the 96th Article of
War o The designation of Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement is
proper (AW 423 Cir. 210,WD, 14 Sept. 1943, sec. VI, as amended)s -

(ON LEAVE) 1 71 [’ Q

Judze Advocate
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1st Indg
War Department, Branch Office of The Judge Advocate General wih the
European Theater, 2 30CT 1849 TO: Come '
manding General, United States Forces, European Theater (Man), APO 757,
Us Se¢ Army .

le, In the case of First Lisutenant JAY S. MacDOWELL (0-1574085).,
.3460th Ordnmice Medium Automotive Maintenanoe Compeny, attention is
invited to the foregoing holding by the Boad of Review that the record
of triel is legally sufficient to support the sentence, which holding
is hereby approved. ' Under the provisi ons of Artiocle of War 503, you
now have authority to order execution of the sentence.

2. When copies of the published arder are forwarded to this
office, they should be accompaied by the foregoing holding snd this
indorsement., The file number of the record in this offiece is CH ETO
17169, For convenience of reference, please place that number in

. brackets at the end of the order: (CM}O 1716;). '

K . Acting Assistant Judge Advocate Giyme

(Sentence ordered executeds GCMO 547, USFET, 8 Nov 1945).

~ A
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Branch Office of The Judge Advocate General
' with the -
European Theater
APO 887

BOARD OF REVIEW No. 3 15 OCT 1945
CM ETO 17185 R

UNITED STATES XXIT CORPS

Ve

Trial by GCM convenened at
Krefeld; Germany, 1 June 1945,"
- Sentence: Dishonorable dis-
charge, total forfietures and
confinement at hard labor for
life, Unlted States Penitent-
lary, Lewlsburg, Pennsylvania.

Private JOHN W . HARVEY
(35727836), 558th Ambulance
Company, Motor, Separate

N N Nt st s Sttt Sl Vet Naunt ’

EOLDING BY BOARD OF REVIEW No. 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates.

1. The record of trial in the case of the soldler
nemed above has been examined by the Board of Review.

. 2. Accused was tried upon the following Charge and
Specification: . '

' CHARGE: Violatlon of the 92nd Article of War.

Specificatlon: In that Private John W. Harvey,
588th Ambulance Company, did, at Grefrdath,
Germany, on or about 3 March 1945, forcibly
and feloniously, agalinst her will, have

- carnal knowledge of llargot Stlels.

He pleaded not guilty to and, three fourths of the
members of the court present at the time the vote waa tsken
concurring, was found gullty of the Charge and Speclfication.
Evlidence ‘was. Introduced of one prevlous convicftlon for drink-
Ing in a public place, leaving vehlicle unguarded and absénce
wbthout pass, in violation of Article of War 96. Three
fourths members of the court present at the time the vote
wag teken concurring, he was sentenced to be shot to desth

-1 -
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by musketry. The reviewing authority, the Commanding
General XXII Corps, approved the sentence and forwarded

-the record of trial for actlon under Article of War 48,

The confirming authority, the Commanding General, European
‘'Theater confirmed the sentence but commuted it to dishonor- .
able discharge from the service, forfelture of all pay and
allowances dJue or. to become due, and confinement at hard’
labor for the term of his natural life, designated the
United States Penitentlary, Lewisburg, Pennsylvania, as the
place of confinement, and wilthheld the order directling the ex~-
ecution of the sentence pursuant- to the provisione of Article
- of War 502. ) -

3. The evidence shows that after nightfall-- at about
1900 hours on the date and at the place alleged - a colored
*soldier, by polinting his pistol at the seventeen year o0ld
prosecutrix, forced her to leave her mother . -and several other
terrprized clvilians in a German house, where he had found
them all together, and to accompany him to & lonely spot
nearby (R7-8,23). There he had sexual intercourse with her
without her consent (R8)., Immediately afterward she escaped
returning to the house where she had left her mother, who,‘in.
the meantime, had summoned military police (R9,12,14).
Shortly thereafter, accused was apprehended near the scene of
the crime and 1dentified by the prosecutrix as her assallant
(R9,12-13,15). He protested his innocence then and thereafter
(316 19). The following afternoon, at an 1ldentification
parade, prosecutrix identified asnother soldler twice before
re-1dentifying the accused; but she 1dentiflied accused at the
trial. Her mother and several civilian witnesses also
testified that accused was the soldier who, on the occaalon
in quest%on, forced the prosecutrix to go away with him (R10,"
17,20-24 _

Accusgsed testifled that he had never seen prosecutrix
prior to the time he was brought before herby the mllltary
pollice for the purpose of ldentiflcatlon. He ‘explained that
he had been out souvenir hunting and became separated from hls
companions when arrested near the scene of the crime (R16-19)..-"

_ . For further evidentiary details, gee paraaraphs five and
.81x of the review by.the staff judge advocate of thet'reviewing
authority.

- 4, Competent, uncontradicted evidence established the
rape of the prosecutrix by a colored soldler at the time and .
place alleged { CM ETO 4608, Nurrav' CF ETO 7078, Jones; CM ETO
7977, Inmon; CX ETO 11376, Lcngie T ETO 11779 Bohn_and
Bourbon) Accuaed was appreEended under inculpatory clircun-
stances., Prosecutrix and other wiltnesses ldentified him as
the soldler involved. Hls uncorroborated denial ralsed an
1ssue of fact for the court, whose Jdeterminatlon thereof,
based on a complete substanE%@% evidence, will not be disturbed
on appellate review (CM ETO fson and Smith; CM ETO 3200,

RESTRICTED - = [ /3é>
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Price‘ Ci{ ETO 3837, Bernard W, Smith; CM ETO 12869, De War;
C ELO 14338, Reed CM ETO 16971, Brinlex)

5. The charne sheet showd: that accused 1is 21 years of -
age, and was inducted 19 March 19453, at Evensville Indiana.
He had no prior service. :
6+ The court was legally constituted and haﬂ jurisdiction
" of the person and the offense. Wo errors Injurilously
affecting the substantial rights of accused were committed
during the trial. The Board of Revlew 1s of the opinion that
the record of trial 1s. legally sufficlent to support the St
findings of gullty and the sentence as commuted. 4

. 7+ The penalty for rape 1s death or life imprisonment
as the court-martial neay direct (AW 92). ' Confinement in s
penitentiary 1ls authorized upon convictlon of rape by .
Article of War 42 and.sectlion 278 and 330, Federal Criminal
Code (180-SCA 457, 567). The desig nation of the Unlted
States Penitentiary, Lewlsburg, Pennsylvania, as the place
of confinement is proper (Cir.229, WD, 8 June 1944, sec.lI,

pars. 1b (4). 3b.
%.ﬁidge Advocate
2”4ﬂw6;1tf Judge Advocate

<+ (Temporary Duty).Judge Advocate

. -3 - : | o -{.«7 (¥
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War Department Branch Office of tg% Judge Advocate General
© .. with the European Theater. 15 0CT 194 T0: Commanding
A General, XXII Corps, EPO 250, U\S Army. o

)
o

1. In the tase‘of Private JOHN W HaRVEY (5572856)
'~ 588th Ambulance Company, Motor, Separate,.attentlon 1is in—
~. vited to the forehoing holding by the. Board of Review that
the record of trial 1s legally sufficlent to support the
findings of guilty and the sentence ag - commuted “which -
‘holding 1s hereby gpproved. “*Under the- provisions of
" Article of War 50%, wyou now have authority to order
‘execution of the sentence.

* 4 NHOL ‘mm S8TLT 0I%

A A, When copies of the published order are forWarded
oA to this office, they should be accompsnled by the foregolng
7 "holding and this indorsement. The file number of the :
- record in thils office 1s.CM ETO 17185, For convenience of
s . reference, please place that number in brackpts at the end
> .of the order: (CM ETO 17185). ' S

B FWITER -
CoXonel, JAGD : ¢
B Acting Assistant Judge Advocate General

~‘,v

E

-
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Branch Office of The Judge Advocate General
with the
Buropean Theater
APO 887
BOARD OF REVIEW NO, ) 19 0CT 1945
CM ETO 17186
UNITED STATES ; 102ND INFANTRY DIVISION
Ve ) Trial by GCM, convened at
) Arnstadt, Arnstadt, Thuringen,
Private THOMAS L, McFALLS ) Germany, 20 June 1945, Sentence:
(365L4071), Company E, hOét.h ) Dishonorable discharge, total
- Infantry -) |forfeitures and confinement at
-) hard labor for life. United
) States Penitentiary, Lewisburg,
) Pennsylvania,

HOLDING by BOARD OF REVIEW NO, L
" DANIELSON, MEYER and ANDERSON, Judge Advocates

_ l. The record of trial in the case of the soldier named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate Jeneral in charge of the’
- Branch Office of The Judge Advocate General with the European Theater.

24 Accused was tried dpon the following Charge and Specification:
CHARGE: - Violation of the 58th Article of War,

‘Specification: In that Private THOMAS L, McFALLS,
Company "E", LO6th Infantry, did, at Beggendorf,
Province of Rhein, Germany, on or about 21 N
February 1945, desert the service of the United . :
States by abcenting himself without proper leave
from his organization with intent to avadd = .
hazardous duty, to wit: combat with the enemy,
and did remain absent in desertion until return
to his organization on or sbout 2l April 1945,

He pleaded not guilty and, all of the members of the court present at
the time the vote was taken concurring, was found guilty. of the Charge
and Specification. Eviderice was introduced of one previous conviction
by special court~martisl for absence without leave for four days in
violation of Article of War ‘6ls All members of the court present at
the time the vote was taken concurring, he was sentenced to be dishonora- -

RES’rkf'CTED
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bly discharged the service, to forfeit all pay and‘.allowanc'es due or

to become due, and to be shot to d&ih@hm&% The reviewing
authority, - the-Commanding General, 102nd Infantry Division, approved
only so rmuch of the finding of guilty of the Specification of the

Charge zs involves a finding of guilty of desertion at the time and.
place and with the intent specified, terminated by return to milit
control in a manner unknown on 19 April 1945, in violation of Artid
of War 58, and only so much of the sentence as provides that accus
‘be shot to death with musketry, recommending that owing to the previoma
satisfactory performance of this soldier in combat, the sentence be 'sv
‘commited to dishonorable discharge, forfeiture of all pay and' allowances
due or to become due, and confinement at hard labor at such place as
the confirming suthority may direct for the term of accused's natural
,life and forwarded the record of trial for action under Article of
fsB The confirming authority, the Commanding General, United
'States Forces, European Theater, confirmed the sentence as modified by
the reviewing authority, but, owing to special circimstances in the
case and the recommendation of the reviewing authority, commted it
to dishonorable discharge, forfeiture of all pay and allowances due
or to become due, and confinement at hard labor for the term of his
natural life, designated the United States Penitentiary, Lewisburg, -
-Pennsylvania, as the place of confinement, and withheld the order
directing execution of the sentence pursuant to Article of War 50%,

‘3. Evidence for the Prosecution:

The evidence clearly establishes that accused absented himself
without leave from his organization from 21 February 1945 to 19 April
. 1945 (R7,1L; Pros.Ex.A), and the only issue of fact raised by the
record of trial is whether accused entertained the specific intent to
avoid hagzardous duty at the time he absented himself without leave,

The evidence discloses that on 18 February 1945 accused
returned to his organization, Company E, LO6th Infantry, from special
duty with a military police unit, and was assigned for duty as a rifle-
man with a platoon of that organization (R10)e At that time Company E
had been removed from the line and'was making preparations to cross
the Roer River (R7-9)e. Extra ammnition and a three-day supply of "K"
rations were issued on 20 February 1945 (R8,11); signal equipment was
being received, orientation lectures were being conducted and sand
table discussions were held. There was general knowledge among the
men that the crossing would be made in the near future, and they all
talked about crossing the river and what they expected to do (R8,17).
Preparations were completed on 22 February 1945 (R1l), having required
four days during which each men spent his entire time preparing for
the crossing. On 21 February 1945, Company E was located in Beggendorf,
Province Rhein, Germany, and was receiving enemy artillery fire %

‘The crossing of the Roer Rivey was made pursuant to 'these preparations
on 23 February 1945 (R10),

. e Evidence for the Defense:

Accused, after being informed of his righta with reference to
testifying, elected to remain silent (R20,21). ‘

RESTRICTED


http:inform.ad
http:intent.to

RESTRIGTED .
o, : Y

N

(13)

His company coxmnander stated that accused is a normal person
insofar as courage is concerned, and that he did not believe he was
the type of man to absent himself with the intention of avoiding
hazardous duty (R18,19), While serving as a military policeman in
January and February 1945, accused had been at the fron’o and was "about
like anybody else" under fire (R20). :

5¢ It was incu.mbent on the prosecution to prove that, (a) accused
absented himself without leave, as alleged, and (b) that he intended,
at the time he absented himself, to avoid hazardous duty (MCM, 1928,
) parol308 polh3)o

The evidence abundantly proves the absence without leave, and
the only question for solution is whether such absence was attended,
at the time it commenced, by an intent to avoid hazardous duty.

The record of trial discloses that accused returned to his
organization for duty as a rifleman at a time when it was making exten-
sive preparations for a crossing of the Roer River, and that these
preparations occupied aperiod of four days prior to 22 February 1545,
involved the issuance of extra rationhs and smmunition, orientation
lectures and sand table discussions, and were a subject of general
nowledge and discussion among the men of the company. On the exact
day accused absented himself without leave his company received enemy
artillery fire, and two days thereafter the crossing of the Roer River
actually was made, Throughout the period of time from 18 February 1945
to 21 February 1945, he was present for duty with his organization and,
_ although there is no evidence to show he, as an individual, was speci=-
fically informed of the impending operation, the record of trial -
forcefully exhibits a situation of fact from which the court legitimately
could conclude that he was apprised of the imminence of hazardous duty.
His absence without leave occurring at this crucial period, the court
was justified in concluding that he intended to avoid hazardous duty
. when he left his place of duty (CM ETO 6637, Pittala; CM ETO 132,
Good; CM ETO 8519, Bmgagio{

6+ The charge sheet shows that accused is 22 years eight months of‘
age and was inducted 12 November 1942 to serve for the duration of the
war plus six months. He had no prior service,

. Te The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trials The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence, as commuted,

8. The penalty for desertion in time of war is death or such other
punishment as the court-martial may direct. Confinement in a peniten-
tiary is authorized by Article of War L2, The designation of the United

3
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Penitentiary, Lewisburg, Pennsylvania, as the place of confinement is
proper (AW L2, €ir.229, D, 8 June 194L, sec.II, ‘pars,lb(l), 3‘3)..
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War Department, Branch Office of The Judge Advocate Genera.l with the
Buropean Theater, %u - T0: C

General, United States Forces, ropean Theater (Main) s APO 757,

Ue S. Army, . -

’

1, In the case of Private THOMAS L. McFALIS (3651;14.071) s Company
E L,06th Infantry, attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficient to support
the finding of guilty and the sentence, as commted, which holding is -
hereby approved. Under the provisions of Article of War 503, you now
have authority to order execution of the sentence, as commted,

2. When copies of the published order-are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement,
The file number of the record in this office is CM ETO 17186. For con~
venience of reference, please place that number in brackets at the end of

the order: (CM ETO 17186), '
/ S T
o /ZZ / ‘.& th\,%;:‘

N RITEIR A

- Cdlonel, é 1%
Acting Assnst.ant Judge Advmate C:e_ner

’
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Branch Office of the Judge Advocate ngeral

« . " with the
- European Theater
APO 887
N
BOARD OF REVIEW NO.3 13007 1945
cM ETO 17205
UNITED STATES ) SEVENTH UNITED .STATES ARMY
)
V. ) Trial by GCM, convened at Heidelberg,
. . , ) Germany, 27 and 28 Akugust, 1945
Private PRIMITIVO CABAN-MONTALVO ) Sentence: Dishonorable discharge,
(30426681, ), Company *G*, 65th In- ) total forfeitures and confinement
fantrye . ) "at hard labor for life., United
. ) States Penitentiary, Lewisburg,
) Pennsylvania,

HALDING by BOARD OF REVIEW NO.3
SLERPER, SHiRUAN AND DEWEY, Judge Advocates,

le The record of triel in the case of the soldier named above hasv
been examined by the Board of Review,

2¢ Accused was tried upon the following Charge and Specification:
CHARGE; Violation of the 92nd hrtigle of War.

Specification: In that Private Primitivo Caban-Montalvo, Company
*G* 65th Infantry, did, at Pfungstadt, Germany, on or about
10 June 1945, with malice aforethought willfully, deliberately,
feloniously, unlawfully, and with premeditation kill one '
Private Orlando, Jose A., Company "G* 65th Infantry, a human
being by shooting him in the back with a rifle,

He pleaded not guilty and, three-fourths of the members of the court present
at the time the vote was taken concurring, was found guilty of the Charge and
Specification, No evidence of previous convictions was introduced. Three-
fourths of the members of the court present at the time the vote was taken
concurring, he was sentenced to be dishonorably discharged the service, to
- forfeit all pay and allowances due or to become due and to be confined at .
hard labor, at such place as the reviewing authority may direct, for the tem
of his natural life. The reviewing authority approved the sentence,designated
the United States Penitiary, Lewisbgrg, Pennsylvanj:%5 as the place of ‘¢dufinament,
.1. RESTRICTE T oA
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and forwarded the record of trial for action pursuﬂnt to Article of War
5O§v - ’

3+ 'The evidence for the prosecution showed, that on the afternoon
‘of 10 June 1945, in Pfungatadt, Germany, accused was hit and kmocked to the
ground by Sergeant Julio Ortiz of his company after he threw a bottle at
Ortiz when Ortiz reprimanded him for drunkenness and unsoldierly conduct ¢n
the streets Thereafter, accused returned to cemp, some two kilometers from
Pfungstadt, and there received treatment at the dispensary for minor injuries
received during the fighte At the dispensary, he told the aid men that he
had had a fight with Sergeant Ortiz in town and was going to kill him (R22),
He was thought to be drunk by the personnel of the dispensary when he appeared
there for treatment (R2))., &fter leaving the dispensary, he went to his
barracks, loaded his rifle, and started in the direction of the mess hall with
the remark that he was going to kill a dog (R 8,12,13,16,19,22), He was
steggering and eppeared to be 'somewhat excited" at the tirme (RL8)s 4As he
neared the door of his barracks, he encountered Ortiz returning from town and
immediately fired his rifle from the hip (R10,14,17,21)s -The shot grazed
Orgiz and hit Private Jose A Orlando, who was then standing in front of an
adjoining building, causing his death almost instantaneously (R6,7,9,13,14,21,
23). Immsdiately after the shooting, accused was heard to express regret that
he hed killed an innocent men rather than the man he had wanted to kill (R17).
A short time later, when taken before his Company Commander, he again stated
that he bad killed an innocent man and also said that he would "get the Serg-
eantif it was the last thing be did on this earth® (R34)e About three-quarters
2};&‘1 ax)x hour elapssd between the time of the fight and the time of the shooting

3)e

L4« For the defense, Corporal Francisco Collazo of accused's Company
testified that he came upon accused scme two kilcmetres from camp on the
afternoon of the shooting and, noting that he was "somewhat half drunk" and
had minor injuries about the head, accompanied him back to the company, where,
at the direction of a lieutenant, he took him to the dispensary (R26,27), &n
aid man at the dispensary testified that he treated accused for *two simple
wounds® on his head in the afternoon in question and noted at the time that
accused was "very nervous and very jumpy like apparently being drunk" (R28).
& medical officer who saw acoused immediately after the shooting testified
‘that accused was under the influence of aleohol at the time but did not gppear
to be"dead drunk® (R29)e . -

kocused, after being advised of his rights as a witness, elected to
testify on his own behalf, He stated that the incident in town did not result
from his being reprimanded by Sergeant Ortiz for drunkenneas but as the result
of Ortiz' misapprehension of the import of a conversatiog he was baving with
Ortiz' girl, Be further stated that Ortiz used brass knuckles during the
fight (R 32)¢ He asserted that he remembered nothing from the time he was
taken to the aid station at his camp until the following morning when he was
ordered to the stockade. Prior to the incident which precipitated the-shooting,
‘he had never had any trouble with Sergeant Ortiz (333).

5« The evidence clearly shows that accused killed Private Joss A.
Orlando at the time and place and in the manner allegede PFurther,since malice
aforethought may exist where an accused has knowledge that his act "will probably

-2 - J"}‘(\.“'

RESTRICTED S


http:retUrn.ed

RESTRICTT (19)

cause the death of, or grievous bodily harm to, a erson, whether
such person is the person actually killed or not, although such
knowledge is accompanied by indifference whether death or grievous
bodily harm is caused or not, or by a wish that it may not be caused®,
and since it was shown that in firing the fatal shot accused intended
to kill Ortiz, the court could find that accused acted with melice
aforsthought in committing the homicide even though the firing of the
rifle resulted not in the death of Ortiz but in the death of Orlando, .
who happened to be stending in the line of fire at the time (14CH,1928,
par. 148a, pPelbl)e / .

*Tt is clear that when accused for the fourth time
discharged his rifle by aiming and shooting at Gredy
as the latter sought shelter, he intended with malice
aforethought willfully, feloniously, unlawfully and -
with premeditation either to kill Grady or inflict
serious bodily injury upon hime The bullet went
wild and killed Coleman, malice followed the bullete
This was murder condemned by Article of War 92" (Cid
221640, Loper; 13 BR 195,208, Cf: oM Em 422, Green,
1 BR (ETQ) 345). -

¥While accused was drunk when the homicide occurred, there
is little evidence to show that he was too drunk to reelize the nature
of his actions., Rather, the evidence strongly points to the conclusion
that he was well aware of his surroundings end in substantial possession
of his reasoning faculties. Ortiz struck accused earlier in the after-
noone & rather extended period of time elapsed between this altercation
and the shootings. There is clear proof of the accused's actions in the
intervening period which bespeaks planning and premsditation by accused.
There is alsc substantial evidence to support the finding that sufficient
time elepsed between the cessation of accused's initiel conflict with
Ortiz not only to enable accused to cool his anger and passions but also
to prove affirmatively thet accused acted with malice aforethought and
deliberately planned the shooting of Ortiz, Under such conditions of
the record the finding of the dourt must be ascepted by the Board of
Review (CM ETO 292, Mickler; 'l BR (ETO) 231,250; CM 246101, Nickles;
29 B.R. 381387, III Bull; JAG 343).

6. The charge sheet shows that accused is 34 years of age and
was inducted 13 February 1944 at Fort Buchanan. Puerto Ricoes No prior
service is shown.

. 7. The court was legally constituted and had jurisdiction of the
person and offense, No errors injurious affecting the substantial rights
of accused wers committed during the triasls, The Board of Review is of the
opinion that the record of trial is legally sufficient to support the findings
of guilty and the sentence, .

’
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8. The penalty for murder is death or life imprisonment as
the court-martial may direct (AW 92), Confinement in a penitentiary
; 1s authorized upon conviction of murder by Article of War 42 and
sections 275 and 330, Federal Criminal Code (18 USCA 454, 567)e The
designation of the United States Penitentiary, Lewisburg, Pennsylvenia,
as the place of confinement, is proper (Gir.229.WD. 8 June 194, esce

. IX, Parﬂol,h (2&)' 3&)0

Judge Advocate .
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Eurome an Thehter
AP0 887
BOARD OF REVIEW HO, 3 6 0CT ]945
OM FTO 17231 |
UNITED STATES . ) THIRD INFANTRY DIVISION
. ) .
Ve ) Trial by GCM, econvened at
o : ) Salzburg, Austria, 28 May
Private JAMES B. CRENMNAN (12182019), ) 1945, Sentence: Dishon-
Company G, 30th Infantry ) orable discharge, total
: ) forfeitures and confinement
) at hard labor for life,
) U. S. Disciplinary Barracks,
) Greenhaven, New York.

HOIDING by BQARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

~ le The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2, Accused was tried upon the following Charge and specifications:
CHARGE: Violation of the 58th Article of War,

Specification 1t In that Private JAMES B. CRENNAN,
Company "G", 30th Infantry, did, at or near
Brignoles, France, on or about 20 August 19Lk,
desert the Service of the United States by absent-
ing himself without proper leave from his organi=-
zation, with intent to avoid hazardous duty, to
wit: combat with the enemy, and did remain absent
in desertion until he surrendered himself at his
Company C.P., at or near lievans, France, on or-:
about 1l September 19LL,

Specification 2: In that # # % did, .at or near Belmont,

France, on or sbout 16 Sept ember 19LL, desert the

service of the United States by absenting himself

without proper leave from his organization, with

intent to avoid hazardous duty, to wit: combat

with the enemy, end did remain absent in desertion

until he surrendered himself at his Company C.P.,

at or near Strasbourg, France, on or about 1

December 194L,
_ - v? €5

: . ~woa
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Specification 3: In that % % * did, at or near
Worms, Germany, on or about 26 March 1945,
desert the service of the United States by
- absenting himself without proper leave from his
organization, with intent to avoid hazardous -
duty, to-wit:s combat with the enemy, and did
remain absent in desertion until he surrendered
himself at or near Marseilles, Fra.nce, on or

, about 20 April 1945,

.He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was found guilty
of the Charge and specifications. No evidence of previous convictions
was introduced. Three-fourths of the members of the court present at
the time the vote was taken concurring, he was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances

" due or to become due, and to be confined at hard labor, at such place
as the reviewing authority may direct, for the rest of his natural
1life, The reviewing authority approved the sentence, designated the
"U,S." Disciplinary Barracks, Greenhaven, New York, as the place of
confinement, and forwarded the record of trial for action pursuant to
Article of War 50;’9:.

3¢ The evidence for the prosecution may be surmarized as follows:

‘2. Spec1fica’cion 1l: Duly anthenticated extract copies of
the morning report of accused's company for 21 August and 15 September
. 194} respectively show accused from "duty to MIA" on 20 August, and
from "MIA to rejoined Coe 1l Sept." (R7; Pros.EX.A). Accused's _
company commander testified that on 20 August 19Lk, the company was
on an approach march from Brignoles to Aix, France. In the outskirts
of Aix, the company encountered a "considerable amount" of enemy
" resistance and ®received a lot of mortar fire and a lot of casualties",
Accused was present with the company on 20 August, but was discovered
to be missing that night., He had no permission to be absent at any
time, and was not .present for daty between 20 August and 1l September
19LL (R8~9)s 1In a voluntary written statement made on 15 May 19L5,
accused stated that on or about 20 August 194k, at. Br:.gnoles, France,

. during the "fire-fight", he felt something hit him on the back and
went back to find the "medics™, but was unable to find them because .
it was dark. He stayed in the rear areas-and thought about going
back, but could not "get enough nerve". On 1l September 15LL he "made"
himself return to his company and determined to stay with it (R16-17;
Pros.Ex.D).

-

be Specification 2: Duly authenticated extract coples of, the

morning repat of accused's company for 19 September and 2 December 194L
respectively show him from "duty to MIA 16 Sept." and from "MIA to duty
1 Dec." (R7; ProseEx.B)s Accused's company commander testified that
accused was present for duty on 16 September 19Ll, when the company

was attacking the objective of Belmont, France, and meeting "a lot of
small arms fire, fanatic resistance, Panzer Fausts, and things like
that", Accused started to make the attack, but later it was reported

"“\ 4
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by the platoon sergeant that he did not go through with it, Witness
gave accused no permission to be absent, and although witness did not
make a personal search for him, he would have seen accused had the
latter been present. Accused was not mresent for duty from 16 September
until early in November when witness was transferred (R9-11), In his
voluntary statement made on 15 May 19L5, accused stated that after
returning to his company on 1L September 19Lh, he "stayed for two days
and couldn't take it, and again went back to the rear", where he
remained until 1 December, at which time he returned to the company
(Rl6-17, Pros.;Eic.D). .
L
.Ce Specification 3: A duly authenticated extract copy of the
morning report of accused's organization for 26 March 19LS shows accused
from "Duty to AWOL 0200%, The record of events for the same date shdws
that the company "jumped off in attack, crossed Rhine River 0230, - Ar
now engaged ¢n clearing out town" (R7-8; Pros.Ex.,C). The testimony of
accused's platoon sergeant and first sergeant shows that on 26 March
1945, accused was present at an orientation relative to an attack in-
volving a crossing of the Rhine Piver. The attack was made later that
day against enemy resistance ard casualties were sustained in the
company. Accused was present with the platoon before it crossed the .
river but was not present after the crossing, and had no permission to
be absent. He was not present for duty between 26 March and 20 April
1945 (R11-15). In his written statement made on 15 May, accused stated
that at the Rhine River crossing he had just returned from the hospital
and did not have a helmet., Not wanting to go into combat without one,
he first tried without success to obtain one from the supply sergeant,
and then left the company area., He wandered around for some time and
later surrendered to the military police at Marseille, France, on
‘11 April 1945 (R16~17; Pros-m.D).

Le After his rights as a witness Were explained to him, accused
elected to remain silent (R21-22).

Tor the defense, Major J. Robert Campbell, the division neuro-~
psychiatrist, testified that he had examined accused on several occas-
ions over a period of a year, and again on 1l May 1945, and in his
opinion accused was at all times able to distinguish right from wrong
and to adnere to the right, ‘and was fully able to understand the
charges and assist in his defense., However, accused has a schizoid
personality which is “poorly adapted to successful social, occupational
or mechanical adjustment", and he is "chronically inclined to withdraw
into his own shell and partake little in the activities of his
associates and fellow soldiers™, He does not possess the aptitude to
serve the army adequately, regardless of what rehabilitation procedure
- might be tried, and, although he is mentally responsible, in the opinion
of the witness, "accused should be ultimately discharged from the army
through the procedure of AR €15-369 on the basis of inaptitute® (R18-20),

Se¢ The testimony for the prosecution, the competent morning report
entries, and accused's voluntary statement clearly establish that he
left his organization without leave at each of the times and places
alleged in 'the three specifications, when his company was engaged in
17%
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actual combat with and attacks azailnst the enemy. The evidence shows

- vithout doubt that he was fully aware of the tactical situation of

his company, and the court was fully warranted in inferring that he
absented himself with the intent to avoid the hazardous duty alleged
in each specification (Cif RTO 7L13, Gogol; CM ETO 5953, Myers; CM
ETO 5293, Killen; Ci =70 11116, Purneﬁ CM FTO 10955, Volatile).
Each offense was cormitted at the moment accused absented himself with
the requisite intent, and it was not necessary that the place of termina-
tion of the respective desertions be proved (CM ETO 9975, Athens et al;
CH NATO 2044, III Bull. JAG 232). Nothing in the testimony .of the div-
ision neuropsychiatrist, or in the other evidence in the record,

raises any legal issue as to the mental responsibility of accused,
since it affirmatively appears that he could distinguish right from
wrong and adnere to the right, and was capable of cooperating in his -
defense (CM ETO 11265, Murray, Jre).

6. The charge sheet shows that accused is 21 years of age and
enlisted 2 November 1942, No prior service is shown.

7. The court was legally constituted and had jurisdiction of the
person and offenses, No errors injuriously affecting the substantial
rights of accused were committed during the triale. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence.

8. The penalty for desertion in time of war is death or such other
punishment as a court-martial may direct (AW 58). The designation of
the Fastern Branch, United.States Disciplinary Barracks, Greenhaven,

New York, as the nlace of confinement, is anthorized (AW L2; Cir.210,
WD, 1l Septe 1943, sec.VI, as zmended).

Y Fo -~ ’
- Judge Advocate

, _ o,
h‘z«[w&ﬂ (J m’”’*“”‘- Judge Advocate

e ™ e e ¢ -4 Judge Advocate
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Branch Office of The Judge Advocate General
| “with the
European Theater
&F0 ggy
BOARD OF REVIEW NO. 3 16 0Ci 194
CM ET0 179232+ L : .

-

UNITED STATES 9RD INFAWTHY DIVISION

Ve
Private SAM DavVIS (35541122)

Company X,30th Infantry -
Regiment. :

Trial by GCM, convened at Salzburg,

Austria, 10 June 1945. Sentence

-Dishonorable discharge, total
forfeitures, and confinement at

hard labor for life. United States

Disciplinary Barracks, Greenhaven,
ew fork ‘ .

T N e N Noags” N ue? Wt st

. s HQLDING], BOARDOFH&VIEN NO.-B S
SLEEPER, . SHARMAN ang DEMEY) ‘Jydge Advocates -

-1, The record of trial in the case of the soldier named
above has been examined by the Board ef Beview.

2+ Accused was tried upon the following charges and
specifications:

CHARGE I: Violation of the 58th Article of “ar.

Specification® In that Private S&k DaVlS ' Company "h",
30th Infantry, did, at or near-Anzio, Italy, on-
or about 25 Yanuary 1944, desert the service of _
the United States by absenting himself without
proper leave from his place of duty, with intent
to avoid hazardous duty, to wit: combat vith the
enemy, and did remain absent in desertion until
he was aﬁprehendeq at an unknown place, on or
about 4 May 1944.

CHaitGE II: Violation of the 6lst 4rticle of War.
Specificaiion‘ Iy that ¥ % * 4id, without proper leave,
absent himself from his organization, at or near

Mad di Wuarto, ltaly, from about 29 Yune 1944, to
about 14 July 1944. ‘ :

RESTRICTED 17232
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He® pleaded not guilty and, all of the members of the court present at
& time the vote was taken concurring, was found guilty of Charge l,
" guilty of Charge 1l and Specification, and, of the Specification of-Charge I,
guilty except the words "25 Yanuary 1944", substituting therefor the words
"28 January 1944", of the excepted words, not guilty, of the substituted
words gulty. No evidence of previous convictions was introduced, #11
of the members of the court present at the time the vote was taken concurring,
he was sentenced to be dishoncrably discharged the service, to forfeit all
pay and allowances due or to become due ard to be confined at hard labor,
at such place as the reviewing authority may direct, for the term of his
natural life, The reviewing authority aporoved the- sentence, designated
the United States Disciplinary Barracks, Greenhaven,'New York, as the
place of confinement, and forwarded the record of trial for. action
pursuant to Article of War 503, o
3. The evidence for the.vprosecution may.be Bummarized as
followss : ‘ '

On 25 January 1944, Captain John &, Dwan, as transportation
guartermaster of a landing ship enroute from the “aples area to the
Anzio beachhead, was paced in charge of a group of men who were to be
transported to the beachhead and there returned to their respective
units RQ). Shortly before the time for departure, Captain Dwan assembled
the men and informed them that He was "taking them to the Anzio. beachhead
vhere they were going to join their company.then in combat" (R9/. Boll
was then called and as the mame of each man was called he responded and
boarded the ship. Wwhen the mame "Sam Davis" was called a soldier
answered, "'Here', or words to that effect", and Captain Dwan personally
observed that the soldier who responded to the name Sam Davis went aboard
the landing craft (87,9,10,12,13). The men disembarked at the 4nzio
beachhead at about 0330 homrs on 28 January 1944 and proceeded to the
divisio? quartermaster area where, at about 0800 hours, roll azain was
" called (R9,10,23), At this time artillery fire could be heard and there
‘had been"considerable air activity that morning"(B23), ihen the roll
was called at 6800 hours, three men were missing (k0. Captain Dwan,
who was the only man who could have given accused permission to be absent,
had given none of the men permission to absent themselves (510).

"~ On 29 June 1944, at a time when Company K, 30th Infantry, was
located near Mad Di Quarto, Italy, the company clerk received a report
' concerning accused and as a result of that report made a complete search
of the company area for him, -Accused could not be found in the area,
reason of the nature of his duties, the company clerk would have known
whether accused had permission to be absent and, according to the clerk,
accused had no such permission. .He did not see accused in the organization
from 29 June 1944 to Ly July 1944 (R14,15), An extract copy of the
morning report of Company K, 30th Infantry, for 29 June 1944 shows gccused
"Fr ar in qrs to AWOL" g5 of 0600 hours on that date (R13;Fros.Bx.Bl,
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It was stipulated thet if First lieutenant Louis 4. Tritico were
present in court he would testify that en 11 March 1945, accused vcluntarily
made a sworn statement to him as investigating officer reading as follows
(R16,Pros.tx.C)s . :

"On or about 25 Yanuary 1944, * was on board an
ST retnrning to my outfit, then on the Anzio
Beachhead. VWhile on board the boat another
soldier talked me into not getting off of the
boat but remaining on it and returning to _
Naples. When we arrived back at Bagnoli, ltaly,
I got off of the boat went to Caserta, ltaly,
then Eeturned to Naples to see a friend of mine,
when <+ was picked up by the WP's on or about

L Hay- 1944, . A

I returned to my company on 9 June 1944, OCne
evening about 28 Yune 1944 a soldier in my platoon
asked me to go to town with him, which € did, We
went to Rome, Italy. While there I became very
sick and turned myself into the MP’s, and was
hospitalized for malaria. o

1 am very nervous and have always been so.
I just can't take the Infantryman's life. When
I work doing something strenuous,-my heart pounds
very hard and my brezth becomes very short and
difficult” (Pros;Ex.C,Rléso :

- 4. After being advised of his rights as a witness, accused
elected to make an unsworn statement through his defense counsel. The
unsworn statement reveals that accused was inducted on 12 March 1943
at the age of nineteen, shortly after his graduation from high school,
and joined Company K, 30th Infantry, in ltaly in September of 1943. _
He stated that he "must have been born with a nervous condition because
my father was always bawling me out for biting my nails and always
fidgeting with something", Because of the nervousness, his parents
never permitted him to attend funerals, moving pHctures wherein killings
were portrayed or to witness anything of a "brutal" nature., He-first
went into action along the Volturno river and was detailed as & rifleman
although his previous training had been in mortars. He described his
nervousness in combat and related several unnerving and harrowing battle
experiences in which he had seen other members of his company killed and
his best friend wounded. Un one occasion, he was one of the "only three
men left" in his squad after an attack, He further told of serving under
adverse battle conditions involving cold,rain and mud. ©“n about 17
November he was incapacitated by trench foot and was "laid wp in a tent
for approximately two weeks., while at the front he became ill many times
because of the odor of men who had been killed (H18-21), Defense counsel
also included in the unsworn statEment excerpts from a psycliatric report °
- with reference to the accused dated 10 March 1945 which indicated “exposure
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‘to a psychpneurotic sother and slight experience of patterned neurotic

symptoms in his own history". The report also indicated that accused
had chronic mildly psychoneurotic tendencies, manifésted . by too much
interest in body functions which normally are ignored (521 22).

5. With reference to Charge I and its bpecificg.tlon, the evidence
adduced by the prosecution, including accused's own pre~trial statement, showed
that accused absented himself without leave from his place of duty from
28 January 1944 to 4 May 1944 as found by the court. Since the man had
been informed that they were to rejoin their units then in combat on the
Anzio beachhead, and in view of the evidence of enemy activity on the
morning when he commenced his unauthorized absence, the court could find
that he absented himself with the then existing intent to avoid hazardous
duty$ Hence, the record amply suppzrts the court's findings that accused

was guilt & of desertlon as alleged (G =10 15881,»1131::3;:50& O 1664
Hilson; CM =TO 5396, Nursement; OM &4T0 71h8 Giophettil o The record ,
of trial also clearly supports the court's finding that accused was

absent without leave from his organizat')ten from 29 u.ne to ll+ uly,
as ‘alleged (MCH, 1928,par.132,pp.1a5,u6

6+ The charge sheet shows that accused is 21 years of age and
was inducted 12 March 1943, No prior service is shown.

7« The court was legally constituted and had jurisdiction of
the person and offense., No errors injuriously affecting the substantial
rights of the accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings cf guilty a.nd the sentence.

8¢ The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (aw 58), The des:LgnatJ.on
of the Eastern Branch, United States Disciplinary B acks , Greenhaven,

‘New Iork as the place of conﬁinement is authorized ¢ 423 Cir,210, ‘D

TR Sept.l9h3, sec,Vl,aghmended

-

J;WJudge Agvocate
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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL

with the
European Theater OOOErEEONS
APO 887
BOARD OF REVIEW NO. ]
5 00T 1945

CM ETO 17259

% : .
UNGTED STATES THIRD UNITED STATES ARMY

. v.’
Private First Class PONZY

SMITH (32862491), 3910th
Quartermaster Truck Company

Trial by GCM, convened at Bad Tolz, Germany,
27 June 1945, Sentence: Dishonorable
discharge, total forfeitures and confinement
at hard labor for 25 years. United States
Penitentiary, Lewisburg, Pennsylvania.

.o
Nt Nt st Nl S et Nt ot et
.

HOLDING by BOARD OF REVIEW NO. ]
BURRCM, Wta

l, The record of trial in the case of the soldier named above has
been examined by the Board of Review and found legally sufficient to sup-
port the sentence.

2+ Accused, having acted as a guard of the parents while their daughter
was raped, aided and abetted in the crime and was liable as a principal (sec-
tion 332, Federal Criminal Code, 18 USCA 550; IV Blackstone's Commentaries,
Pp.35=36; CM ETO 5068, Rape and Holthus; Dig.Op. ETO, sec. L50(%), p.h50,
cf. CM ETO 10860, Smith and Toll).

3. The penalty for rape is death or life imprisonment as a court-martial
may direct (AW 92), Confinement in a penitentiary is authorized upon convic-
tion of rape by Article of War 42 and sections 278 and 330, Federal Criminal
Code (18 USCA L57,567). The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the placeg of ynfin ent is proper (Cir.229,WD,8 June
19aa,sec.11,pars.1b(z,) 3b). éwww"' Judge Advocate.

WZ @ﬁdge ddvocate
AGPD 2-43/19M/C504ABCD _ &M}dgefﬁy%@gj
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Branch Office of The Judge Advocate General

with the
European Theater
- APO gg7
Board ef Review No, 5 o 13 067 1948
CM ETIO 17260 _— ..
UNITED STATES )  SuVSNTH UNLTSD STATES Asid
S ) R
Ve ) Trial by G convened at Marburg,
] . ) Germany, 1 September 1945,
Private ADOLPH R. VulEZIA Sentence? Dishonorable discharge,
(32219575), Attached-Unassigned, total forfeitures, and confinement
451st Reinforcement Company, at hard labor for life, Zastern
86th Reinforcement Battalion Branch, United States Disciplinary
- 3 Barracks, Greenhaven, New Tork

FOLDING py Boad OF Reviuw NO. 5
HILL, JULIaN, anq BURNS, dgge Advocates

' .1e The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2, Accused was tried upon the following Charge and Specification?
CHARGE: Violation of the 58th Article of War,

Specification: In that Private Adolph R, Venezia,
attached-unassigned, 451st Reinforcement Company,
86th Reinforcement éa.t;ta:!.:i.on, did, at Saint -
Clair, France, on or about 30 July 1944, desert
the service of the United States and did remain
absent in desertion until apprehended at Boulogne,
France, on or about 13 January 1945,

He pleaded not guilty and, two-thirds of the members of the court present -
at the time the vote was taken concurring, was found guilty of the

ARRAL
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Specification except the words "apprehended", "Boulogne, France", and
™3 January 1945", substituting therefor, respectively, the words
~"surrendered himself", “Paris, France", and "22 December 194" of the
excepted words "not guilty", of the substituted words "guilty", and
guilty of the Charge, Evidence was introduced of one previous con- .
viction by special court-martial for absence without leave from

16 August 1943 to 15 February 1944 in violation of Article of War 61..
Three~fourths of the members of the court present when the voie was
taken concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to becoms due, and

to be confined at hard labor at such plack as the reviewing authority
may direct for the term of his natural life., The reviewing authority
approved the sentence, designated the Eastern Branch, United States, .
Disciplinary Barracks, Greenhaven, New York, as the place of confinement
and forwarded the record of trial for action pursuant to Article of

Napr 50%. : . '

. 3. Evidence introduced by the prosecution shows that on 28

July 1944, accused was a member of \attached unassigned) the 451st

. Reinforcement Company, 86th Reinforcement Battalion. On the morning
of 28 July 1944, accused was told by his company commander to pack
his equipment and go to the assembly area, that after dinnerhe would
be shipped out to the 35th Division (37,8).' This took place at
Saint Clair, France, approximately two miles from the front line and

_within sound of small arms fire "most any time of the day" (Hg8), The
shipment of men, which accused was to accempany, went out to the 35th
Division that afternoon, 28 July. The shipping sergeant "reported"
that accused was not there when the men left. 4 "check" was then made
with the Adjutant General of the 35th Division ‘to.see if accused “had
gotten on the truck and missed the rell call', It was reported that
accused "was not in the Division", On EO July 194k, a thorough search
was made of the area to find accused. e could not be located anywhere.
A morning report entry of 9 Augustl9ik of the 451st Reinforcement
Company, described accused as "A4UL 0800 hrs as of 30 Yuly 1944". This
entry was delayed purposely to give accused an opportunity to ceme back
(R8,9; Pros.Bx.A), Accused surrendered himself at Paris, France, about

22 Decamber 1944, tRs).

L. Advised of his'rights as a witness, accused elected to
remain silent, The defense called no witnesses.

. 5, Accused was found guilty of having deserted the service of
the United States on or about 30 July 1944. The competent evidence shows
that on 28 July accused was a member of the 451st Reinforcement Company

o xd
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86th Reinforcement Battalion, and that on the morning of that day he was
told by his Company Commander to pack his equipment and go to the assembly
area for shipment after dimner to the 35th Pivision, It is presumed

that his meant detachment of the accused from the 451st Reinforcement Company
and his transfer, physically and on paper. to the 35th Division,

_ The "report" of the shipping sergeant that accused was not there
(at the assembly area) when the men left was hearsay, !
lestify. The record does not show to whom the report was made or whether -
it was oral or in writinge., The same may be said of the "check" made with
the 35th Division and the resulting Yreport" from there. -This evidence
was, accordingly, incompetent, -

"Hearsay is not evidence. By this rule
-is meant simply that a fact caniot be
proved by showi?ﬁ‘§hat somebody stated
it was a fact" (Ml 31928, Bar.llBa,
pell3; see also G 178446, Dig,Op, JaG,
1912-40, sec.395(21),p,216J. :

" Nor is this testimony admissable under any recognized exception
to the hearsay rule, If this incompetent testimony is disregarded, there
is no. evidence, then, that accused did not report as ordered and that he
did not leave for his new command, in which case the fact that accused was
not present with his old command two days later, 30 July, the day when
the search was made, is utterly without significance or materiality. Hig
old company and camp were not his place of duty on 30 July. The morning
report entry of 9 August 1944 was without materiality. Wrongful and
significant absence is only that which occurs in connection with the
soldier's place of duty, or his command, guard, quarters, station, or
camp (MCM, 1928, par.132,p.l46)s Forthe foregoing reasons, the allegations
of the Specification are totally unsupported by the proof.

6. The charge sheet shows thaﬁ accused is 28 years of age and
that he was inducted 25 February 1942 at Camp Upton, New York. No prior
service 'ts shown., K '

7. For the reasons hereinabove stated the Board of Review
is of the opinion that the record is legally insufficient to support
the findinggbf guilty and the sentence. ” .

_ Judge Advocate

: gé 4dvocate
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Branch Office of The Judgo Advocate General
with the 4 o
. Buropema Theater = . » o :
APQ 887 ‘ ’

‘BOARD OF REVIEW NO. 4 o
_ 19 0CT 1945
CM ETO 17272

UNITED STATES ) UNITED KINGDOM BASE, COMMUNICATIONS ZONE,
‘ : ; " EDRCPEAN THEATER CF OPERATIONS
Vo
C : ) Triel by GCM, convened at Tidworth,
Private ELNER A. ROSHEISEN ) Wiltshire, England, 2 May 1945,
(15099328) Reinforcement )  Sentence: Dishonorsble discharge,
Compmuy, X-A-=223-H, 1l1th ) total forfeitures ad confinement at
Replacement Depot ) hard labor for 20 years. United
) States Penitentiary, Lewisburg, .
) Pennsylvania -

" HOLDING by BOARD OF REVIEW NO. ' 4
DANIELSON, MGYERS, and ANDERSON, Judge Advocates

l. The record of tricl in the case of fhe goldler namea above
has been sxamined by the Board of Review eud {nund legally sufficient
to support tus sentence as commuted, o - :

2. Inasmuch as the record of trial contains no comnetent
evidence of ‘the value of the property alleged to have been stolen
in the Specification to Charge I, it is legally. insufficient to
sustain the ccurt's finding that such property had a total value as
specified and is legally sufficient fo support only a finding that
such property was of some value not exceeding $20 (See ocmoanion
case, CHETO 14212, Healan) :

Se Confinemaat in a penitentiary is authorized upon conviction
of the crime of taking and using without the consent of the omer a
motor. vehicle by Article o6f War 42 and section 22-2204 District of .
Columbia Cods (CM ETC 6383, Wilkinson, 4 Bull. JAG 237), The designation
of the United States Penitent 1ary, Te wisburg, Pennsylvania as the place

e -
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of confinement is preper (Cir.229 WD, & June 1944,Sec.II pars. 1b (4), °
3b)a — Co ST .
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War Depe.rtment, Brm ch Office of The .Judge Advocate Gensral with\\\ . i
the European Theater ‘ 19 0CT 1945 TO: Come '

" manding General, United States Forces, European Theater (Main),

AP0 757, U. S. Army.

1, In the case of Private ELMER A. ROSHEISEY, 15099328,

Reinforcement Tompany Xei~223-H, 1lth Replacement Depot, attention
- is invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficient to sustain only so much of.:
the findings of guilty of the Specification to Charge I as finds
the acoused guilty of larceny, atthe time end place alle ged, of
the property alleged of some value not exceeding $20 aad legally
sufficient to support all other findings of guilty and the sentence
-as commuted, which holding is hereby approyved. Under the provisions

~of Article of War 505, you now have authority to order. execution

~ of the sentences as commuted,

2. Waen copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding . _
and this indorsement, The file number of the record in this - )

office is CMETO 17272, For convenience of reference, plaass .
place that number in brackets at the end of the order: (CM E'I'O L ‘

172%1 B i, ‘f",-\ ]

l Hndinga vacated in part in accordance with recomendation of The usis%.int
‘Judge’ Advocate Gensral, Sentence as commuted ordered emcuted.
GCMO 633, USFET, 20 Deo 1945)- g o
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Branch Office of The Judge Advocate General
with the
European Theater

APO 887
BOARD OF REVIEW No, 1 57 0GT 1945
CM ETO 17275
UNITED STATES ; PIFTEENTH UNITED STATES ARMY

v, 3
Private BEN GALMON (34079809),) Trial by GCM, convened at Bad
4007th Quartermasster Truck = ) Neuenahr, Germeny, 4,5,9 June
Company ; 1945. Sentence: To be shot %0
death with musketry.

HOLDING BY BOARD OF REVIEW No. 1
STEVENS CARROLL and O'EARA, Judge Advocsates

1., The record of trial in the case of the soldier
named above has been examined by the Board of Review and
the Board submlts this, 1ts holding, to the Asgsistant
Jvdge Advocate General in charge of the Branch Office of
The Judge Advocate Genersl with the BEuropean Theater.

2. Accused was tried upon the following charges and
specifications;

dHARGE I Violat;on of the 92nd Arsicle of Wér.

Specification 1: In that Privdate Ben Galmon, 4007th
Quartermaster Truck Company, did, at or near Nied-
ereach, Rhelnprovinz, Germany, on or about 25
April 1945, with mallce aforethought, willfully,
deliberately, feloniously, unlawfully and with .
premeditation kill one Maria Wilbert, a human
being, by shooting her with a rifle.

Specification 2: In that # # #, did, at or near
Marienthal, Bhelnprovinz, Germany, on or about
23 April 1945,~forc1b1y and felonlously, againss
her will, have carnal knowledge of Helena Sikorska.

RESTFICTED 17 2,1S
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CHARGE IIﬁ Violaﬂion of the 93rd Article pf War,

Specification 1: In that & #% %, did, at or near
Marienthal, Rhelnprovinz, Germany, on or about
23 April 1945, with intent %o do him bodlly
harm, commit an assault upon Joseph Sikorska
. by striking him on the head with a dangerous
instrument,-to wits - & hammer.

Specification 2: In that % # #, did, at or near
Marienthal, Rhelhprovinz, Germany, on or sabout
23 April 1945, conmit the crime of sodomy by
felonlously and against the order of nature,
having csrnal connectlon per anus with Helena
Sikorska, a human belng. -

He pleaded not guillty and, 811 of the members of the
court present at the tlme the vote was taken concurring, was
found gullty of both charges and thelr speclflcations. Evidence
was introduced of two previous convictions, one by speclal
court-martlal for breaking arrest in quarters and being found
drunk on duty as a sentinel in violation of Articles of War
69 and 85, and one by summary court for violation of & traffic
regulation by speeding in violation of Article of War 96.
All of the members of the court present at the time the vote
was taken concurring, he was sentenced to be shot with muskstry.
The reviewing authorlty,-the Commanding General, Fifteenth
United States Army, approved the sentence and forwarded the
record of trial for action under Article of War 48. The’
confirming authority, the Commanding General, Unlted States
Forces, European Theater, confirmed the sentence and withheld
;he ggger directing executlon thereof pursuant to Article of

ar . )

3. The evidence for the prosecution 1s substantially -
as follows: _ :

a. Specification 1 of Charge 1l: At about 2000 hours

on 25 AprIl 1545 eccused came To the house of Bernhard
Wilbert, a 73~year-old man, in Alte Heck, a community hear-
the village of Nlederesch, Germany, talked to his- daughter,
Maria Wilbert (the deceased) who was 33 years old, and C
niotioned with hls hends in a manner indicating that he wanted
her to wash his laundry (R32,33,43), but Bernhard Wilbert

"gave him to understand® that they had only one girl in the
house and she was too busy to wash the. laundry (R34). About
30 minutes later accused returned to the house and pulled a
bottle of wine out of his pocket (R35). He forced Maria

to take & drink and was always looking at smiling at her,
but she did not return the smile and looked only at her child
(R36). He pulled a chocolate bar out of his pocket and

sesemcTeD 73S
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said it was for mademolselle and the baby.. .Later Marila
left and accused started asking "where mademoiselle was",
getting very angry (R37). Accused, holding.a carblne in
his hends, became angrier and angrier because Maria hsad
left and, holding his rifle in ready position, chased
Wilbert, a neighbor named Ferdinand Mombauer, and Clemens
Bertram the 14 year-old grandson of Wilbert, into a bed-:
room (R34,37,40,44,46,60,61). He told Clemens to go out
" and look for Yademoiselle, and the boy left (R37,41§.
Accused then left also, but returned about a half-hour
later and knocked against the door wlth the stock of his
?iflﬁ (R39). A shot was fired, apparently in the kitchen
R41). :

Clemens went to a neighbor's house, where he found
Maria, his sunt, and the two ran scross a field toward the
nearly community of Moensch-Escher-Hof (R51) and about a
half hour later they, togsther with a friend, Mrs Johann
Brauweller, walked along a road toward Niederesch, The
gsame soldier who had been at hls grandfather's house
earller that evenlng appeared at the silde of the road about
20 to 25 meters away (R53-55). Clemens ran across a fleld
and heard outcries. He had run about 20 to 30 meters when
he heard a shot. Later he returned to the place and found
Maris lying on the road (R56). '

Mra Brauweller testified that socon after 2130 hours
she was walking about two or three meters behind Marla and
" Clemens on the road about 100 meters from the village of -
Niederesch. when she saw a negro soldler, holdlng a rifle,
Jump In front of Marla. Mrs Brauweller went on by, called
back "Maria, come on", heard a shot, and than started run-
ning toward the village (R73). She returned to where
Maria's body lay and remained there from about 2200 hours
until ?300 hours the next morning (R74). :

T (ﬂﬁ autopsy made on 26 Aprll showed that Marla Wilbert
was dead, -the basic cause of death belng a wound of the

chest, perforating the lung, medlastlnum, heart, and anterior

chest wall - "presumably due %o the gun shot" (R8, 122).

- Sergeant Carl W. Thrasher, of the Military Police
testified that at about 0450 hours on 26 April he and ?rlvate‘
First Class Clyde .Sherman apprehended accused near Marlenthsl,
- which was about five miles by road from Niederesch (R80,82,
83), At Marienthal a carbine (Pros. Ex.B) with the serisal
humbeyr 1548264 was turned over to him. He determined that:
the rifle had been recently fired by looking in the bore and
by the smell of powder. A plece of tape about four lnches
long was on the forepart of the stock underneath. When
accused was apprehended, a Private Hamilton said, in the
presence of accused, that he, accused, was the soldler from

RESTRICTED 17215
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whom he had taken the weapon (R80-83). Sergeait Thrasher
had previously found a cartridge case (Pros. Ex D) about
12 feet from the body of Maria (RS0).

Witnesses who saw accused before the shooting testified
that he carried a carbine (R38,43,60). Clemens testified
that the carbine introduced in evidence as Pros. Ex,B. was
the carbine which the colored soldler had in the houss and
later on the road near Niederesch, and that 1% had tape in
the same position along the barrel (R51,52).

Private John Yurkanin testifled that at about 0400
hours on 26 April, he and Private Ezra Hamllton, on out-
poat duty in Marienthal stopped a 6 by 6 vehicle driven
by a colored soldier (R91) Hamilton took a carbine from
the soldler and told him to come back t0 verlfy the gun
(R92) which had a piece of tape about two Inches long on
the fore-part of the stock on the underslde. A sergeant
and a private first class 1n the lillitary Police later
stopped at-the poat and Hamllton handed over the gun to one
of them (R93). A -few hoursa later Hamilton was accidentily

,killed at his camp (RI1).. .

Private First Class Clyde Sherman testifled that he and
Serzeant Thrasher stopped at an outpost in Marienthal, where
Private Hamilton and Private First Class Yurkanin were.
Jamilton handed wltneas a carbine with a broken peep slght
and tape under the forward part of the stock. The carbine
in evidence (Pros. Ex, B) fits this description and had the
same serial number. They wailted about ten or fifteen minutes
to see if the soldier would return, then wltness, Hamilton,
and Thrasher proceedsd up the road about 200 yards and
challenged a person they saw. It was accused. Hamilton
identified him and, in his presence, said that he (accused)’
“wag the man from whom he had taken the weapon (R37-89). No
liquor was smelled on accused's breath (R90).

Witnesses testlfled also that several shots were fired
while accused was around the house of Wilbert anrd houses nearby
(R40,62,67,75), and three cartridge cases (Pros, Exs, C,E and
F) were found in those areag (R62,96,115,116). An American
offlicer, who was in charge of a Criminal Investigation
laboratory and who was a ballistics expert (R133), testified
that he had made a balllstic test with the carbine numbered
1548264 (Pros. Ex. B) and that he found that each of these
three cartridgercases (Pros.Exs. C,E and F) and also the
cartridge case found 12 feet from Iaria's body (Proa. Ex.D)
were fired from that carbine (R136). _

&in agent of the Criminal Investigation Division testified
that after having been warned of his rights (R99 103), accused

A
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made and signed a written statement, whlch was, so far as
concerns the alleged murder, substantially as follows:

) On the evening of 25 April 1945, while carrying a
‘carbine which he had taken out of the room of a company
mechanic, where he had also taken & loaded magazine, he
walked to the top of a mountaln and across a fileld to a
-house which was about two mlles from hlas camp, and asked
for wine. There were an old men, a boy about 13 or 14
years old, and a woman outside the house. Accused asked
the 0ld man about the wine and about dolng laundry, but
he said "No" to each question. . Accused then left and went
to another bullding about 500 or 600 yards away. A dog
barked at him, he shot at it and frightened it away. He

~"returned to tﬁe firat house, where the 0l1d man motioned him
into the barn and showed him some cows, after which accused
left and headed directly for camp. It waa getting dark,
.however, and he became lost and dld not reach camp until
after midnight. He went %o hls room, stayed for perhaps
an hour, and then declded to take a truck and rlde through
a tunnel near the camp. He took a 25 ton truck, drove .
through the tunnel and to the maln highway, where he saw
a road guard, and stopped. ‘

. "The guard asked to see the carbine
‘ that I had, which was the same carbine
I had on the mountaln earller that
night, and he smelled the carblne and
sald 1t had been flred and he would
keep 1%, and for me to go and get the
. corporai of our company guard. 1
. left and went further down the highway
- and parked the truck. I started up
the highway on foot towards canmp and
" had just walked a short way when I was
halted by some MP's, The guard who
had just previously taken my carbine
from me was with them. They took
me back to my company &nd from there
took me to the stockade where I now -~
an" (Pros. Ex. G).

At a line-up & day or two later, he saw the little boy
he had gsesn on the mountain that night and alao a man who
resembled the old man he had seen at the house (Pros. Ex. G).

The report of a board of officers appointed to examline
Into the mental condltion of accused was stipulated into '
evidence (R141). The board found that accused was nos in=-
sane at the time of the commission of the alleged offenses,
that he was able to distinguish right from wrong, and that
he was capable of doing the things necessary for a proper
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_ presentation of his case {Pros. Ex. X).

b. Specification 2 of Charge I and the Specification
of Charge II: The offenses described in these specificationa
are alleged to have occurred on 23 April 1945, two days be-
fore the-commission of the murder alleged in Specificatlon
I of Charge I. . - : o

Joseph Sikorska, testifying through a Pollsh iInterpreter,
stated that on 23 April saccused came to his home In Harlen-
thal, Germany, sat down 1n the kitchen, and took a hammer
from the right side of his hip. On his left side he had & -
platol in a pouch. He called to wltness' wife, Helena
Sikorska, to go downstairs with hlm. When she answered
that she dld not understand, he asked wltness to go down
with him. When witness sald he did not understand, accused
"uadded" the gun on his hip and said "You will go down" and

-motloned with hils hand for him to go downstalrs. He and
his wife then went with accused to the cellar (R1l), where
accused motioned for them to draw some wine from a barrel .
that was standing there. Ags witneas was drawing the wine,
he heard his wife say "Joaeph, Joseph, he's taken to me",
and witness lmmediately ralsed his hand and pushed him away
with it. When he pushed him away, accused hlit . wltness on
the head with the hammer and he fell back stunned. Accused
then proceeded to take the wife, Helena, away from hlm into -
another part of the cellar, pulling her by the arm (R12),.

A few minutes later he came back with Helena, motioned again
with the hammer as if he were golng to hlt witness on the
head, and sald he would kill him 1f he did not stay under
the barrels. A second time sccused took Helena %0 the mear
of the cellar and agaln threatened witness with the hammer
(R13). Accused then dragged Helena to within a few yards
of her Mmaband and "proceeded to attack her from the back®

- (R14). The hammer used by accused was about nine centi-
meters long snd five centlmeters wide, the handle being
about 15 centimeters long (R19).

.Helena Sikorska testified that at about 2100 hours on

. 23 April, when they reached the cellar and her husband was
at the wine barrel, accused put his arm on her. She shouted
and her husband trled to push hlm away, but was hlt with the
hemmer behind his left ear, Accused then took her into
another part of the cellar (R24), motioned for her to lie
down and, when she warded .him off, put his plstol to her
head. He put the plstol, back in the holster, drew out a

. knife, and sald, "I will cut your eaﬁeqff", and grabbed

her by the ear (R25)., - He then leaned fiver a bench and
proceeded to have Iintercourse with her. His privaete part:
‘entered her vagina. -~ She trled to get away. = After this
-eplsode accused put his arm around her mlddle, dragged her
%o her husband (R26), waved his hammer around, pointed his

" pistol at him. He took her back a second time and had .
intercourse with her, putting her agalnst a barrel, She

. resisted agalin and €ried out her husband's name. A second -
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time he brought her back to her husband, then grabbed her
around the waist from the back. She felt great paln in
her large intestines., His private part entered into her
rear (R28,32). Afterwards she notlced that her husband's
jacket had much blood on it (R29).

"In his pretrial statement, previously referred to,
accused sald that on 23 April, after his noon meal, he
~had taken some food to the Polish couple, and the Polish
woman had made him understand that she wanted him to
return that night to get some wine with her and her husband,
so that evening he returned to their home. He had with ’
him a jhammer and chisel, which he intended to use to break
to lock so they could get some wine., On his left side he
wore a gun holster which was empty. The man, woman and
accused went to the cellar of a neighboring house which
contained wine. While the man found a wine he liked in one
of the barrels, the woman stopped down to hold a pall into
which the wine *would run, and accused put his hand on her
‘back. The man ralsed up’ and

"although I didn't lmow whether he
Intended to hit me I took the hammer
and struck him behind the left ear."

The woman grabbed hig hand and pulled him to a door, Then
they returned to the man and the three of them finished
gebting the wine, after which the three returned to the
Polish couple's house. A short time thereafter accused
left (Pros. Ex, G). :

4, Accused, after his rights as a witness were explalned
to him, elected to remain silent (R142-143), No witnesses
appeared for the defense, It was stlpulated that a German.
doctor, if present, would testify that at the time of an
examinatlon of Helena Sikorska made on 29 April, no definite
signs were, shown that force had been used

”except for.the weak and faint dis-
coloration of the skin on the radial ~
aspect of the left forearm" (Def. Ex, A).

5¢ Specification 1 of Charge Is: Murder 1s the killling
of a humen belng with mallce aforethought and without legal
Justification or excuse, The malice may exist at the time
the act 1s committed and may conslst of knowledge that the
act which causes death will probably cause death or gwievous
bodily harm' (NCM, 1928, par, 148a, -pp 162-164). The law
presumes mallce where a Jeadly weapon 1s used In a manner
likely to and does in fact ‘cause Jdeath (1 Wharton's Criminal

-
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Law (12th Ed., 1932), sec. 426, pp. 654-655), and an Ilntent
to ki1ll may be inferred from an act of accused which manifests
‘a reskless disregard of human life (40 CJS, sec.44, p.905,
sec. 790, pp 943-944). . N C A

In the oplinion of the Board of Revliew, there 1s ample
evidence in the record to sustsin the court's finding that
accuded was gullty of murder as alleged. From the strlcsk-
est view point, the only possible questlon 1ls as to the
sufficlency of the proof that it was accused who fired the
shot that kllled Marie Wilbert., Desplte the fact that no
witness testified that accused actually fired the fatal
bullet, the proof 1s over-whelming that he d41d.so. Previous
_ %0 the ghooting, he had been angrily searching for her and
had been recklessly firing his carblne. He admitted having
been 1n the Wilbert house earlier, and Clemens Bertram
teatifled that the same soldier who had been at the house
appeared with his carbine on the road jJuss before the shot .
-was fired, - : :

Was she carbine (Pros., Ex, B) from which the fatal shot
was fired, the rifle carried by accused? It was identifiled
by Clemens as the same one the soldler had at the house.
Accused admitted having and firing a carbine at or near the
house, He admitted that after midnight his carbine had been
taken from him, under such clrcumstances that 1t could not
have been other than the transaction testiflied to by Sergeant
Thrasher, Private Firat Class Sherman,-and Private Yurkasnin,
Moreover, accused discharged his carbine In and in the -
vicinity of the Wilbert house and the cartridge case which
was found there and near the body of deceased, were, accord-
ing to a balllistlc's expert fired from the same gun and =~
could not have been fired from any other gun, The indentity
of the accused as the murderer was proved by substantlal ’
evidence (CM ETO 2686, Brinson‘ and Smith; CM ETO 3200, Price;

" CM ETO 3837, Bernard W. Smith]). « S .

A question arlises in this comnectlion: the admission

of the evldence as to the statement made by Hamllton in the
presence of accused but after his apprehension (R80,81,83,89).
While, as a general rule, lncriminating statements made 1n
the presence of an accused, which he does not deny, are
admissible as en exception to the hearsay rule (20 Am.Jur.,
sec. 570, pp.483-484), they are not admissible, under one
line of authority, when such accused is in custody under a
criminal charge (20 Am.Jur,sec.574, p.486). Assuming,
without deciding, that 1t was error to admit this testimony,
. the admission did not, in the opinion of the Board of Review,

result in prejudice to the substantlal rights of accused in

)
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view of the very strong evidence in thils onogﬁ}

Every element of $he crime of murder waa proven by
competent, substantial evidence, and the findings of the

- court under Specification 1 of Charge I are fully sustalned
by competent, substantlal evidence (CM ETO 969, Davlis; .

CM ETO 16581, Atencio; CM ETO 16621, Makara and other cases
therein cited)>

ecification 2 of Charge I and Specifications 1
and 2 of Egargp Ti. PRape 1s the unlawful carnal knowledge
of a woman by force and without her conaent“ (McM, 1928, par.
148p, p.165),

Joseph and Helena Sikorska testifled to a story of
violence and brutallity in whilch accused used three dlfferent
dangerous weapons ggalinst this Pollish couple, in order %o
effectuate hia purposes. Helena's teatimony, corroborated
by that of her husband, that accused forced her to have
sexusl intercourse with him, sufficlently eatabllshed all .
elements of the crime of rape (CM ET0 12180, Everett; CM ETO -
1124653 Standberrz CM ETO 16622, Moore; and cases tnerein '
" cited). . I

In his pretrial statement accused admltted having put
his hand on the woman's back and hitting the man on the
head wlth the hammer. Certainly it was within the province
of the court to accept the testimony of this man and woman
snd reject the impllied clalm of accused in his statement
thet he had no improper relations with the woman on the
night in question. .

By the game reasoning, Helena's testimony, as corroborated -
by that of her husband, was sufflclent to sustaln the
court's finding that accused was gullty of sodomy per snum
as alleged in Specification 2 of Charge II (CM ETO 1743, Penson).

. The assault upon Joseph Sikorska as alleged in Specification
1 of Charge II, was smply proven by the testimony of this
victim and hils "wife (C ETO 2569, Davisj; CM ETO 3366, Kennedy).
Accused admltted 1n his pretriallstatement that he "took the
hammer and struck him behind the left ear".

7. The charge sheet shows that accused 1a 28 years
elght months of age and was inducted 21 July 1941 at Greens-
burg, Louisiana, to serve for the duratlion of the war and
six months, He had no prior service.

8. The court was legally constituted and had Juris-’
diction of the person and offenses. No errors Injurlously
affecting the.. substantisl rights of accused were committed
during the trlal. The Board of Review ls of the oplnion
that the record of triel is legally sufficlent to support

the findings of gullty and the sentence.
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"9. The penalty for murder snd for rape 1s death or
' “such other punishment as a court martlial may direct (AW 92).

P - V/‘ (", » . '
%(ﬁ%«/_{‘ Judge Advocate
‘(ﬁm_ﬁMM Juige Advocate

W Judge Advocate
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oranch Office of The Judge Aavocate ueneral
. with the

European Theater
AP0 -, 887

\\

R

BOARD OF REVIEW No. 1
Cil ETO 17304

UNITED STATES ) XX CORPS

Vo

Private ESTIS L. GIBBS
(24830207}, Company B,

245th Enzineer Combat

Battalion

Trlal by GCI convened at Starnberg,
Bavaria, Germany, 4 July 1945.

~ Sentencet: Dishonorable discharge,
total forfeltures and confinement
at hard labor for life. Unlted
States Penltentlary, Lewlsburg,
Pennsylvanla.

Nt Vs St Vel Natl Vgt S N S Nt Vst

"HOLDING BY BOARD OF REVIEW No, 1
STEVELES, DEWEY end CARROLL, Judge Advocates

1. The recerd of trial in the case of the soldier
nemed above has been examined by the Board of Review.

- 24 Accused was tried upon the following charges and
gpeclifications:

. CHARGE: Violation of the 92nd Article of War.

Specification 1: In that Private Estls L. Glbbs,
Company ‘B! 245th Englneer Combat Battalion,
did, at 13E Upper Canal Street, Nurnberg, Ger-
nany, on or about 2345 31 lay 1945, wlth malice g
aforethouvght, willfully, dellberately, felonlously,
unlawfully, and with premeditatlion kill one Tlno
Zotta, a human being, by shooting him with an
automatic plstol, Caliber .32,

Specificatlion 2: In that % * %*, qid’ at 13E Upper
Canel Street, Nurhberg, Germany, on or aboub
2345 31 Nay 1945, forclbly snd felonlously,

’H
1
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a~a1n3¢ ber will, have carnel’ knowledge of
Christine Hempfling

CEARGE II: Violatlon of the 93rd Article of War,

Specification 1¢ 1In that % % #;, 41d at 138 .
Upper Canal  Street, Nurnberg, Germany, on or
about 2345 31 lkay 1945, with intent to do hexr
boaily harm, commit an essault upon Mrs, Marie
Bag by striking her on or about the-head with .

engerous weapon, to wit, a pistol,
automatlec, Callber 32, - = AR

Speoification 2: In that # # %, 414 at 13E Upper

Cansl Street, Nurnberg, Germany, on or about’
2345 31 iay 1945, with Intent to do her bodily -
harm, commit an asseult upon Christine Hbmpfling,
by pointing end jabbing her in the body with
dangerous weapons, to wit, & plstol, automatic,-
Caliber .32, and a knife. _

" He pleaded not gullty and, all of the members of the

court present at the time the vote was taken concurring, was

" found guilty of both charges and their specificatlions.

Evidence was Introduced of one prevlious conviction by speclal

court-martlial for breach of restriction, belng drunk and dls=-

orderly in the company area, and attempting to assault, all

in vlolatlon of Xirticle of War 96., All of the menbers of -

the court present at the time the vote was taken concurring,

__he was sentenced to be dishonorably discharzed the service,

- “to forfeit all pay and allowances due or to become due, and

to be confined at hard labor, c% such place as the reviewing

authority mey direct, for the term of his natural 1life., The

reviewing suthority approved the sentence, deslgnated the '

United States Penltentiary, Lewisburg, Pennsylvania, as the

- place of conflnement, and forwarded the record of trial for

- action purguant to Article of War 50;.

3. The speclal order appointing the court dated 27
June\1945 read as follows:

"1, A General Court-Yartial is appointed to meet -at

) Headquarters XX Corps, APO 340, in®the vicinlty
of Starnberg, Germany, &t 1300, S July 1945 or
as soon thereafter as practicable, for the trial

of auch persons as may be properly brought oefore
g .0

. The court met on 4 July 1945. We have held bhe directionv
as to the meeting day Is not jurisdictional (CM ETO 16623, Colby
~and authorities therein citea3 It follows that the court Ead

’
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jurlsdiction of the person and the offense despite the
fact that 1t met before the designated datse,

4, On 31 May 1945, sometime after 2200 hours,
sccuged entered a house at 13E Upper Canal Street, Nurh-
berg, Germany. IHe went lnto & room occupled by Frau
llarie Bar who was In bed. He lifted the bedclothing
from her, stated "you my girl friend," and pointed a
pilstol at her. When she Jjumped out of bed he hit her
with the butt of the plstcl about six times about-the
face and head. Her eyes were swollen from thils beating
and at the time of trlal she still had a scar on her nose
which she attributed to it (R7,8).

Accused then went upstairs to the apartment occupled
by Marle Hempfllng, her slster Christine, 17 years of age,
- and her father. andmother. Present in the apartment in
addition was Tino Zotta, the deceased, who was engaged to
Xarie (R10,17),

Accused sat on the girl's bed and spoke to Tino and
the latter went and procured some cigarettes for him.
The two talked together and Tino finally said "theres
nothing dolng here, because this 1s my wife," referring to
Marle. Accused then sald something to Tino, got up from
the bed and poked & plstol into his ribs three times (R10).
Deceased grabbed a knife from the table and advanced on
- accused. The latter shot three times and deceased slumped
to the floor. They were then sbout one and one-half to
two meters apart (R10,11,24,25). The father and mother
and Christine tried to run out of the room. Accused stopped
Chrilstine and threw her on the bed (R16). - He then shot
deceased twice nmore. Accused ordered Marie and Christine
to plck deceased up, put him in the bed and wash the blood
from his wounds. There were four wounds in the body, one
®just below the left hand®, one just below the left breast
and one in the ebiomen. - The locatlion of the fourth wound
is not deacribed and the fifth bullet went lnto the wall
(R11). At that time he was dead (R11,22).

' Accused, by threatenin~ with a lmife and plstol, made
-Christine go 1nto the kitchen with him but she managed to

‘get back into the Jbedroom when her sister came for water.

‘He showed Christine that the index finger of one of his

hands was cut and she bandaged it for him in the hope that

she would not have to go into the kitchen with him again (R21).
She d1d not know whether deceased inflicted the wound or
whether accused had cut himself wher he picked the knife up
(R25), When the bandaging was finlshed, accused put the
plstol to her chest and made her go ilnto the kitchen. By
thrpatening her with the knife and pistol he made her fondle

" his penis end remove her pants. He scratched her én the arm
with the kmife. He then forced her to the floor and had
'sexual intercourse with her (R22).

R FTRIETED
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Doctor-Joseph Helter testifled that;, on 1 June 1945,
he exanined the prosecutrix and found that her hymen was
broken and that there were three fresh ruptures (R28).

5. After an explanation of hls rights, accused .
elected to be sworn and testify (R31). He stated that his
automobile broke down and he went Into this house to see
if he could get something to fix it (R37). Deceased opened

- the door and invited him upstalrs. They entered a bedroom
end witness sat on the bed, He asked for some cigarettes
and deceased gave them to him. There was a nolse "like a
pan that fell off on the hallway" and he turned to look at
it. When he looked again he saw deceased "taking out" a
knife. He was unable to say why deceased 4id this. Wit-
ness jumped up and deceased cut his trigger finger (R31,36).
He did not have a plstol 1n hkis hand at the time but he
quickly drew it. Deceased advanced on him and witness,
standing in the doorway, shot him. He could not run away
because the hallway was narrow and dark. Deceased could
not have thrown the knife at him (R33). He motioned to
.the girls to plck deceased up and put him in the bed., He
then directed them to get some water and wash hls wounds.
" When thls was done, he started to leave but one of the
girls motloned to him to come into the kitchen where ahe
bandaged his finger. "We were just in :a merry mood there"
and she "was pushing into me and smearing on to me"™. .She
removed her pants and directed him to dpread some. clothes
on the floor. She 1lald Jown on th® floor and "practically
pulled me down on top of her". He did not have sexual
intercourse with her (R32). He 4id not strike Frau Bar
"on the heads In fact, he knew her only as a woman who watched
him leave the house 1n the custody of the three soldlers (R34). -
' It was stipulated by and between the prosecution, the
defense anid accused that if Major Thomas L, Ball, ledlcal
Corps, were present he would testify that he examlned the
prosecutrix on 4 July 1945. At that time she had a very
superficial scar one and ons-half centimeters long on her
left elbow, There were three healed lacerations of the
hymen, the remaindér of which was intact. In hls opinion
the laceratlons of the hymen,could have been caused by the
forcible attempt to insert a penls or even a finger into
the vagina; the head of an "erect, adult, male (sic) penis"
had never been fully lnserted through the hymen, and 1t 1is
unlikely that a male could have pushed his penls against
this hymen and caused these lacerations 1f the prosecutrix
were "fully conaciousﬁ unréstrained in any menner, and actively.
resisting the attempt™ (R39; Def. Ex.l). ‘ :
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6. a. Speciflcatlion 1 of Charge II

This Specification charges accused with an assault
with intent to do bodily harm with a dangerous:weapon on
Frau Marle Bar. The evidence shows that he veat her about
- the face and head with a plstol when she tried to elude him
after he made what can only be lnterpreted as a solicitatlon
of sexual 1intercourse.wlth her, The evldence also shows thd
she suffered physical injury from the beating. The record
13 legally sufficlent to support the findings of gullty of
this specification (CM ETO 2569, Davis; Cii ETO 3366, Kennedy}.

b. Specification 1 of Charge I

: This Specification charges accused with the murder of
Tino Zotta. . Accused conceded that he shot him intentlonally
but pleads self-defense. To Invoke the doctrine of self-
Jdefense accused must not have been the agzressor (1 Wharton's
Criminal Law (12Ed. 1932), sec.614, p.828; Cll ETO 15558, _
Mitchell). . The evidence as to who provoked the affray ls
- In conflict and the resolution of that conflict was for the
court (CHK ETO 895, Davis et sl). They chose to dlsbelieve
accused's version of the tragedy and, having done so, they:
were fully warranted in finding him gullty of murder. He
- wad In a German house &t a relggively late hour. Ils purpose
there was clearly demonstrated by hls assault on Frau Bar ‘
when she attempted to avold hils advances, by his assault on
deceased when the latter refused to permit him to have sexual
intercourse with one of the girla, and hls aubsequent rape of
Christine. The court could properly find that accused.
provoked the inclident and that he made no offer to wlthdiraw
when 1t became evident that deceased was not golng to permit
_him to carry out his design (1 Wharton, supra, sec.6l5, p.83l1).

With accused's clalm of self defense thus dlsposed of, a
finding of murder was clearly justified. Murder 1s the un-
lawful killing of e human being with mallce aforethought and
malice may exlst when there 13 knowledge that the act which
causes death will probably cause the death of, or grievous - :
bodily harm to, the person killed (MCM, 1928, par. 148a, pp 162,
163). While what might otherwise be murder may be reduced to
- manslaughter when the killing occura in hot blood caused by
due provokation (MCM, supra, par.l49a, p 166), there 1s no.
suggestion that thls was the case here. “loreover, a3 we-have
said, there-was ample evidence that accused, not deceased, -
provoked the incidsnt. The record 1a‘legai1y’aufficient to
sustain the findings of gullty of Specificatlion 1 of Charge 1
(CM ETO 3180, Porter; €M ETO 9396, Elgin). . .

.
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‘Q
‘ c. 8pecification 2 of Charge I ahd~ Specification
2 of Charge II.

N
1

These Spe01flcat10n;\c““rge accused with rape of
Christine Hempfling (Specification 1 of Charge I) and
asssult with intent to do bodily harm on her with a
dangerous weapon (Specification 2 of Charge II). Again -
we are presented with a confllct in evlidence which, under
the principleées referred to above, it was the duty of the
court to resolve. We need not discuss the prbsecutlon's
evidence again nor the legal principlés governing rape
and the apeclific felonious assault here involved. The
latter are famillar enough and the former, 1f bellevedq,
as the court apparently chose to do, obviously jusifles
the findlng of zullty. The record is legally sufficlent
to support the findings of gullty of Specification 2 of
Charge 1 (CHl ETO 12056, Reyes; CM ETO 16622, lioore; Cif BT0
16901, Johnson et al; Hfﬁ¥5-16971 Brinle ) and Specification
2 of Charge T (CH BTO 1885, Housewor "ETO 6522, Caldwell;
CM ETO 7000, Skinnerd.

T Defense counsel -in summing up stated "as fer the
k1lling, I belleve that this should properly be a chamge o
manslaughter and not murder.” He then went on to developés
facts in his argument which 1f the court belleved, would
cewtainly warrant, if not require, an acquittal on the
bomicide charges on the ground of self-defense. He con-
cluded his argument by stating, "that is why I think this
should be a verdlct of manslaughter.™ Counsel obviously
misstated the law and 1f the court had brought in a mane-
slaughter verdict, thus furnishing some indication that
. they adopted this error, we might have difficulty with the
case. Thls case, however, 1s clearly dlstinguishable from
Ci ETO 13222, Howard, where defense counsel admitted In open
court that accised had told him two or three different
stories, none of which was conslstent with another. . At
most, defense counsel here made an error of law. The law
member sat at the triel and it was his duty to instruct the
court on the law of the case, a duty which apparently he
performed. Moreover, we are not at all sure that defenae -
counsel's actlion was not deliberate. He sat at the trial
and saw the whole case presented. Certainly accused's
testimony on some pointa bordered closely enough on the
fantastic that it was not unreasonable for counsel to conclude
that there was no possible hope of an acquittal and he may
have taken what seemed to him to be the most effective means
to try to persuade the court to return a manslaughter rather
than a murder verdict. - We do not think the error, 1f error
it were, 13 prejudicial.
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8. The charge sheet shows that accused 1s 20 years
9 months of age and was inducted 23 October 1943 at Fort
McPherson, Georgla to serve for the dJuration of the war
plus six months. He had no prior service.

9. The.court was legally constituted and hai jurls-
dlction of the person and the offenses. No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Revliew ls of:the opinion:

- that the record of trial 1s legally sufficlent to support
the findings of gullty and the sentence. . ‘

10, The penalty for murder and for rape 1a death or
life imprisonment as the court-martial may direct (AW 92).
Confinement in a penitentlary ls authorlzed upon conviction
of murder by Article of War 42 and sectiona 275 and 330,
Federal Criminal Code (18 USCA, 454, 567); upon comviction
of rape by Article of War 42 and sections 278 and 330,
Federal Criminal Code (18 USCA 457, 567); and upon conviction
of assault with intent to do bodily harm with a dangerous
weapon, by Article of War 42 and section 276, Federel Criminal
Code (18 YSCA 455). The designation of the United States :
Penitentlary, Lewisburg, Pennsylvania, a3 the place of con-
. finement, 1s proper (Cir.229, WD, 8 June 1944, sec.II, pars.
1b(4),32). '

0;” 1"/1“‘1"{:/"."
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Branch Office of The Judge Advocate General
‘with the
European Theater

APO

BOARD OF REVIEW NO. 1
CM ETO 17314

UNITED STATES

-

Ve

Second Lieutenant HAROID Je
NEWMAN (0-1822717), 12th
Tacticel Reconnaissance
Squadron, 10th FPhoto Group
Reconnasissence, and Sergeant
ROBZRT M., SIMIONS (19078101)

and Private DARREL B. FAIRBANKS
(17016525), both of 4th Tactical
Air Comminications Squadron

Nt Mt s st s St et st Nva? e ot e Sl o S s

887

26 NOV 1945

XIX TACTICAL AIR COMMAMND

‘Trial by GCli, convened at Bad Navheim,
Germany, 4,5,6,7,11 and 12 May 1945,
Sentence as to NEWIAN: Dismissal, total
forfeitures and confinement at hard lasbor
for life. As to SIMMONS: Dishonorsble
discherge, totel forfeitures and confine-
ment at hard lsbor for life. As to
FAIRBANKS: Forfeiture of $15 per month
for three months and confinement at hard ’
lebor for two months. United States
Penitentiary, lewisburg, Pennsylvania,

as to NEIWDAN ang SIMMONS, Station |
Guardhouse, Headquerters XIX Tadical

Air Command as to FAIRBANKS,

HOLDING by BOARD OF REVIEW NO, 1
STEVENS, DEWEY and CARROLL, Judge Advocates

-~

‘l.. The record of trial in the case of officer and soldiers named
above has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the Branch
O0ffice of The ‘Judge Advocate General with the European Theater.

2+ Accused were tried together with their consent upon the following

charges and specifications:-

NEWMAN

CHARGE I: Violation of the 92n4 Article of War.

Specification 1¢f In that Second Lieutenant HAROID J.
NEWMAN, 12th Tectical Reconnaissance Squadron, -
10th Fhoto Group Recomnaissance, did, at Ober’
Beisheim, Germany,on or about 31 March 1945,

foreibly and feloniously against her will have
carnal knowledge of Anni Heder.

17314
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Specification 2: (Finding of guilty disa.pproved by reviewing

authority)
CHARGE II: Violation of the 93rd Article of War.

Specification 1t In that * * #*, qid, at Ober Beisheim,
Germany, on or about 31 March 1945, by force and
violence and by putting them in fear, feloniously
teke, steal and carry eway from the presence of

" Gerda Hehn a Zelss Ikonte cemera, No.E 97127, the
property of the said Gerdes Hehn, valued at about
$30,00, and from the presence and custody of Karl
Hestler a set of drawing instruments, the properby
of Hermann Sinning, valued at about $2.50.

Specification 2t In that * * ¥, jig, at Ober Beisheim,
Germany, on or about 31 March 1945, by force and
viclence and by putting them in fear, feloniously
teke, steal and carry eway from the presgence of
Nicholas Euler and Anna Euler two ceameras, a
Voightlaender and a Kodsk, the property of the said
Nicholas Euler end Anna Euler, valued at about $9.00,
. end from the presence of Else Helten a Zeiss Ikonette
.camera, No. 504/12, the property of the said Else
Helten, valued st about $7.50.

CHARGE III: Violation of the 96th Article of War.
(Pinding of guilty disapproved by confirming authority)

- Specification: (Finding of guilty disapproved by confirming authority)

. STIHMONS
CHARGE It Violation of the 92nd Article of War,

Specificatlon l: In that Sergeant Robert M, Simmons,
. 4th Tacticel Air Cormunications Squedron, XIX
Tactical Air Commend, did, at Ober Beisheim,

- Germeny, on or about 31 March 1945, féreibly
and feloniously against her will have carnal

knowledge of Anni Heder. '

Specification 2: (Finding of not guilty)

" CHARGE II: Violation of the 93rd Article of Wer,

Specification 1: In that * * %, id, st Ober Beisheim,
Germany, on or sbout' 3l Me\.t'ch 1945, by force =nj
violence and by putting them in fear, feloniously
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take, steal and carry awaey from the présence :

of Gerde Hehn a Zeiss Ikonta camers, No. E 97127,

the property of the sald Gerda Hehn, valued at
* about $30.00, end from the presence and custody

of Xarl Hestler a set of drewing instruments,

ghe property of Hermann Simming, valued at about

2450,

Specification 2: In that * * *, 3ig, at Ober Beisheim,

Germany, on or about 31 lﬁarch 1945, by force and

violence and by putting them in fear, feloniously ”

teke, stesl and carry swey from the presence of

Nicholas Euler and Anna Euler, two cameras, a R
" Voightlaender and a Kodak, the property of the ‘
said Nicholas Euler and Anna Euler, velued at

about' $9.00, end from the presence of Else Helten

8. Zeiss Ikonette camera, No. 504/12, the property

of the said Else Helten, valued at about $7.50.

CHARGE III: Violetion of the 96th Article of War,

Specificationt In that * * *, di3, at Ober Beisheim, ’
Germany, on or about 31 March 1945, in violation
of the non~fraternization policy set forth in
Appendix "A" to letter, Headquarters Supreme :
Headquarters Allied Expeditionary Foreces, Subjectt .
Policy on Relations between Allied Occupying Forces -
and Inhabitents of Germany, dated 12 September 1944,
wrongfully ‘and unlawfully freternize with a German,
in that the said Sergeant Robert M. Simmons did enter

the house of & Germen and did have sexual intercourse
with Anni Heder.

FATRBANKS
CHARGE Iz Violation of.‘ the 93& Article of Wer,

Spec;ﬁca‘cion: In' that Private Darrel B, Fairbanks, -
4th Tacticel Air Commnications Squedron, XIX
Tactical Air Command, did, at Ober Beisheim, Germany,
on or sbout 31 March 1945, feloniously take, steal
and carry away one bowl and twenty-nine (29) eggs,
the property of Robert Wagner ’ valued et about three
dollars ($3).

CHARGE IT: Violation of the 96th Article of Were

Specificationt In that * * *, 3ig, .at Ober Beisheim,
Germeny, on or sbout 31 March 1945, in violation
- of the non-fraternization policy set forth in
Appendix "A® to letter, Headquarters Supreme
Headquerters Allied Expeditionary Forces, Subjeots

»
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Policy on Relations between Allled Occupying
Forces and Iphabitants of Germeny, dated 12
September 1944, wrongfully and unlewfully
fraternize with a Germen, in that the said

- Private Darrel B, Fairbanks, did converss
with and suggest sexual intercourse to
Sophie Schanberge.

Each accused pleaded not guilty. Two-thirds of the members present et the
time the vote "was taken concurring, accused Fairbanks was found guilty of
the charges and specifications preferred against him with the exception. of
the words "and suggest sexual intercourse to" in the Specification of Charge
II. Three-fourths of the members of the court present at the time the votes
were taken concurring, accused Simmons was found not gullty of Specification
2 of Charge I and guilty of all other specifications and all charges preferred
ageinst him, and accused Newmen was found guilty of all charges and specific-
ations preferred against him, excepting, in the case of both accused, from
Specification 2 of Charge II, the words "by force and violence and by putting
them in fear" and "from the presence of Nicholas Euler and Anna Euler two
cameras" and "ard e Kodak", and "the said Nicholes Euler and", and "9,00" ad
"from the presence of Else Helten a Zeiss Ikonette cemera, No. 50%/12, the
property of the said Else Helten, valued at about $2,50"; and substituting
after the words "a Voightlaender®™ the word, "camera", and after the words
"yalued at about™ the figures "600". No evidence of previous convictions
was introduced as to any of accuseds Two=thirds of the members of the court
present at the time the vote was taken concurring, accused Fairbanks was
sentenced to forfeit $15 per month for three months and to be confined at
hard labor, at such place as the reviewing authority may direct, for two months,
" Three~fourths of the members of the court presént at the times the votes were
taken cencurring, accused Nevman was sentenced to be dismissed the service,
and accused Simmons was sentenced “to be dishonorebly discharged the service,
and, in .addition, each of the two accused was sentenced to forfeit all pay
and ellowance due or to become due, and to be confined at hard labor, at such
place as the reviewing authority may direct, for the term of his natural life.

The reviewing authority, the Commanding General, XIX Tactical Air
Commend, in the case of accused Fairbanks approved the sentence, ordered it
executed, and designated the Station Guardhouse, Heajquarters XIX Tactical
Air Commend, as the place of confinemsnt. In the case of accused Newman he
disapproved the findings of Specification 2 of Charge I, approved the sentence,
designated the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement and forwarded the record of trial for action under Article
of War 48 with the recommendation that the confirming authority commute (sic)
the sentence to dismissal from the service, forfeiture of all psy and allow-
ances due or to become due, and confinement at hard labor for 25 years. In
the case of accused Simmons he approved the sentence, designated the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of confinement,
and forwarded the record of trial for action purusant to Article of War 503,
stating that he intended to reduce the sentence to 20 ysars after final
action on the case was teken by the confirming authority and this offices
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The confiranisg authority, the Commanding General, United States
Forces, European Theater, in the case of accused Newman disapproved the
findings of guilty of the Specification of Charge III and Charge III,
confirmed the sentence, designated the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement, and withheld the order directing
exooution of the sentence.pursuent to Article of Wer 50%.

The prqceedings as to accused Fairbanks were published in CGeneral
Court-Martial Orders No. 23, Headquarters XIX Tactical Air Command, AFO 141,
TS, Arﬁly, 25 M&y 1945,

3e On 30 larch 1945 the 6th Armored Division attacked Kessel, Germany.
About dusk it became evident that the city was not going to fall without .
resistance and elements of Combat Command B occupied the town of Ober Beisheim,
‘They were then one=-half mile from the forward elements of the division and'
there was sporadic firing outside the town (R137,145). The three accused
slept in the house of Herr Robert Wegner that night (R10,15). About 0600
hours in the morning, Falrbanks talked with Frau Sophie Schonberg in the
room where he had slept. About noon he returned and took a bowl with 29 eggs
from the house. The bowl was valued at one mark and the eggs at three marks
and 60 pfennings (R15-16).

Between 0800 and 0900 hours, accused. Newman and Simmons, both of
whom were armed, entered the Reitz home in Ober Beisheim. They asked for
cemeras and something to smoke,and then went upstairs (R25,28). In a short
time Newman cesme down and went into a room occupied by Frau Enpgbel, her
daughter Aani Heder, aged 18, and Anni Opfermann, aged 17 (R33,46,52,122).
Newnan gestured to the prosecutrix and Fraulein Opfermenn and said "you ang
you, fraulein, come" (R46). The two girls were trembling and crying and .
implored Herr Reitz who was standing in the kitchen (R26) and Herr Knobsl
who had just come down from upstairs to help them (R103). When Reitz moved
toward the two girls, Newman held him back with his hand and grasped his
pistol which was in a holster by his side (R26)., Newman constantly emphasized -
his orders by grasping his weapon and on one occasion pulled it from the
holster end pointed it at a dog who was barking (R53,110)s The two girls
wont upstairs hand in hand followed by Newman (R55). They were taken into -
a room and left there for a moment while Newman talked with Simmons (R40).
Newman ceme into the room and sent Fraulein Opfermamn out (R42). He closeqd
the door and with a pistol in his hand indicated by gestures that the pros=
seutrix should undress., . He unbuttoned a couple of buttons on her blouse and
indicated that she should take it off, He then made her remove "several®
dresses. He put his pistol on a sack of flour within easy reach of the bed,
grabbed her by the shoulders and laid her on the bed., He removed her panties
and had sexual intercourse with her (R47,48,57,58). When he had finished
he indicated that she should dress (R48). .

.In the meantims, Simmons and Fraulein Opfermann wenit- downstairs.

' He asked her how old she was and she replied thet she was only 15, He had
a small box in his hand and asked her if she "understood anything about

|
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that". He tried to kiss her but she would not permit him (R36)e Then
Reitz tried to leave the house, Simmons prevented him by holding him with
his arm and putting his hand on his weapon. Finally Sirmons permitted him
and his wife to go to the stable but told thdm to come back immediately
(r27). ' ‘

Nevman ceme downstalirs and talked with Simmons for a few moments .-
and the latter then went upstairs to the room where the prosecutrix was
(R44). By this time she had put on her panties and a swoater. When he
entered the room he had a pistol in his hand which he immediately placed
upon the meal sacke Then he took a knife out of his pocket and put it next
to the pistol. He grabbed her by the shoulders, laid her on the bed, spread
her legs apart, and had sexual intercourse with hers She was so frightened
that she did not try to prevent him (R60,61), Newnan came into the room
just after Simmons hed finished and spoke to him, Both men then left the
houss (R50). The prosecutrix then went dowmstairs end told Frau Knobel
what had heppensd. She was crying uncontrollebly (R44,50,11;’>).

The ssme morning Newmen and Simmons entered e house occupied by
Herr Georg Hessler. They asked for weapons end cameras. Newman was armed
with a pistol and kept his hend on it, They went into a bedroom and Simmons
in the presence of one Earl Hessler opened a closst and took a drafting set
which he found there and which was the property of one Hermann Sinning,
The drafting set had a value of from six to eight pre-war marks (R66-67),
" Accused did not threaten snyone in the house and the occupants were not

afraid (R68). ' : Y

Hewman then went upstalrs to an epartment occupied by Frau Gerda
Hehn., He hed Is hand on his pistol and he asked for a camera. She was very
mich afraid of him, Frau Hehn got the key to her trunk and went to.the
besement, followed by Newman. Simmons joined them theré_. She got Newman a
Zolss Tkonta camsra numbered E 97127 which had & pre-war value of 120 marks
(R72-73,94,144; Pros. Ex.A). » . ‘ :

The two accused visited the home of Frau Anna Euler the same
morning. Frau Euler owned a Voightlsender camera which had a pre-war value
of 25 marks. When they left her house this cemera was missing., The occupant '
of the apartment on the second floor saw Simmons with Freu Euler's cemera
(R76-77,79,94-95; Prose Exe B). '

) Acoused Nevman and two other soldiers returned to thesReitz home
about 1800 hours. He told the occupents that he would return later and that
Frauleins Heder and Opfermenn were to be there because they were going to

sleep with them (R104,118)., In the meantime American Army authorities had
been notified of the day's incidents end were waiting at the house for Newman
to return. When he and a soldier ceme to the house about 2030 hours they were
appréhended. Nevmen was taken to Headquarters where his commanding officer,
without advising him of his rights asked him what had happeneds Newman said

‘that he had gone looking for cameras and when he found two girls in a house
he ordered them upstairs. He released one of them because 'of her youth end - '
ordered the other to undress. In enswer to a direct question he stated that

a6 -
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the prosecutrix d¢id not offer "much" resistance, but that she cried a good
- deals He admitted drawing his gun when he ordered the girls upstairs
because ones of the men in the room had made a move and he d4id not know what
he was going to do (3138-140 146)e"

The same evening accused Newman made another statement to ’che
military government officer. On this occasion he was warned of his rights,
He admitted taking a camera from a house. He confirmed his earlier state-
ment about the alleged rape (R142-143). . '

Accused Newman made still a third oral statement on 1 April 1945,
this time to agents of the Criminal Investigation Division. He was asked
whether he understood his rights under Article of War 24 and replied in the
affirmative, This statement did not differ substantially from his prior
statements, With a view to committing this to writing the agent asked him
again if he understood his rights under Article of Wer 24 and accused stated
that he did and that it meant that he had the right to counsel. When told .
that it meant he need not meke a statement he then declined to meke one
(r86).

After being warned of his rights, eccused Simmons also maje a state-
ment which was introduced in evidence. He admitted that he "went through®
some of the houses in the village and "found" a set of drewing instruments
and 8 "Voitlander® cemera. He admitted being with a girl in one of the
housess The substance of his statement was that the girl voluntarily hed
sexual intercourse with him end co-operated fully in the act (R93; Prose Ex 3).

. Acoused Falrbanks, after being warned of his rights, mads an extra-
judicial statement., He admitted talking to a Germen woman in a house where
he had slept on the nizht of 30-31 March. He stated that he was trying to
thank her for the night?s lodging and when she did not understand he took
her to the room where he had slept and atbtempted to convey his meaning by .
pointing at the bed, He also admitted taking sbout a dozen eggs from the
house (R84-853 Prose Exe 2).

A medical exsmination of the prosecutrix on 2 April 1945 revealed
that there was a slightly inflamed area of her vagina and a’small, recent
laceration of the hymen. The presence of spermatazoa in the vagine was
verified (R149), ) -

" Private First Class Bert B. Moyer testified that the pre-war official
rate of exchange between the German mark end the United States ~dollar weas
1 Mark equals $.40 (R209).

4, Accused Newman, after an explenation of his rights, elected to be
sworn and testify (R151-152). His testimony as to the incident with Fraulein -
Hedor did not differ materially from the version he gave in his extra-
judicial statemsnts. He stated that when he érdered her and her companion
to go upstairs they looked "frightened" (R157). When she was in the room
with him she was "scared" and put her hands in front of her face (R158).

She was not crying, but her eyes were "watering® (R175). She did not Xesiste
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He penetrated only "ebout an inch" because she would not cooperete. Because
he becams "scared" and "softhearted™ he desisted (R159), He was scared
because he was afraiil of being caught violating the snti-fraternization bem
(R176)e He became "softhearted" because he was "sort of sorry for her"
althoush he was unable to explain why he felt that way (R177),

He admitted that he asked Frau Hehn for a camera and that he took
the one which she gave him with the intention of keepins it. At the time
he was armed but his pistol was in his holster., (R153-154,179). Hs
remsmbered that while they were in the Hessler house, Simmons was "messing
around” the cupbosrd but he did not see him teke a drawing set (R168). He

" and Simmons went to the Euler house, Both were armed but kept their weapons
in their holsters (R155-156), He denied teking a cemera from the BEulers
(R163). However, when they left, Simmons had a camera and a box draped over
his arm (R169).

Accused Sirmons, after being advised of his rights (R150-151) elected
to be sworn and testify (R182). He told a detailed story of having inter=
course with the prosecutrix but insisted that it was voluntary and willing
on her part. He denled taking a set of drawing instruments from the Hessler
home, although he admitted that he did take such a set in some house in that
villege but inslisted he gave, it back to its owner because he did not like
it (R185, 198-199). He admitted taking a "Voizhtlsender" camera in the
Euler home (R186). In fact, when he and Kewnan started out that morning
they discussed the fact that they were going to try to get cameras or cigars
in the houses in the village (Rzoo).

Accused Fairbanks, after an explanatlon of his rights elected to
remain silent (R150=151). .

5. ae Specifications lof Charges I, Newman and Simmons.

These specifications allege that both accused raped Fraulein Anni
Hedere In determining the legal sufficiency of the record in this respect .
wo look only to see whether it contains substantial evijence to support
the allegations of the specifications, leaving the credibility of the
_ witnesses and the weight to be accorded their testimomy to the court (CM ETO
895, Davis et al)e The evidence shows and both accused admit that they had
sexual intercourse with the prosecutrixe The only question is one of consent,
The prosexutrix testified that she was ordered by Newman to accompany him
upstairs, that she openly manifested reluctance to do so, that both accused
. displayed guns in her presence, and that she was terrorized. Newman's
testimony vwent far to corroborate her. He admitted she was frightened and -
he admitted pulling out his gun omce when he was taking the girls upstairs
because he thought one of the men was going to intervene. Despite the
prosecutrix' failure to resist, neither of these accused had any reason
to suppose that she was vcluntarily submitting to intercourse. This evidence
together with the surrounding circumstances = the occupancy of this German
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town by American troops from which the court could infer that accused were’
taking advantage of their position as members of a conquering ermy - afford
substential evidence to support the court's findings . The record is
legally sufficient to support the findings of guilty of these specifications
(CH ETO 12604, Mendez and Rego; CM ETO 16971, Brinley).

be Specificaetions'l end 2 of ChergesIl, Newman and Simmons .

Both accused were found guilty of robbery of & Zeiss Ikonta camera
from Frau Hehn and & set of drawing instruments from Herr Hessler, the
property of one Hermenn Sinning (Specification 1) and of larceny of a
Voightlaender camera from Anna Euler (Specification 2)e The evidence shows,
and Simmons testified, that both accused began a systematic and preconcerted
search for cameras in the homes of this village., Consequently, in this record,
both can be connected as principals in any of the thefts charged (sec. 332, :
Federal Criminal Code, 18 USCA 650; CM ETO 5068, Rape aend Holthus)e

Robbery is lerceny from the victim's person or in his presence effected
by violence or intimidation (MCH, 1928, par. 149f, Pe170).

"It is equally robbery where the robber by
threats or menaces puts his victim in such
feoar that he 1s warranted in making no
resistaence, The fear must be a reasonably
woll=-founded epprehension of present or

« future danger, and the goods must be taken - v
while such apprehension exists" (Ibid. p.170-171).

There is substential evidence that Newman took a camera from Frau
Hehn, In addition there is evidence that Newman had his hand on his, weapon
whon he demended end received the camera from Frau Hehn, She testifieg,
in effect, that she was terrorized, testimony that is supported by the tact=
ical situation of an occupying Americen Army which hes slready been discussed.
The elemdnts of robbery are thus established. The evidence shows, however,
that it was accomplished by mesns of intimidetion, rather than force and
violence.

There is likewise substantial evidence that Simmons took the drafting
set. However, the prosscution's witnesses testified that eccused did not
threaten them and that they were not afraid. There is similarly an utter
lack of proof that the theft was effected by violence., This neggtives the -
essentiel elements of the offense of robbery (CM ETO 533, Brown). ‘

We need not discuss the competency of the evidence as to value since
in robbery it is immeaterial (CM ETO 15252, lembert) and since the valus of the
drafting sets 1s alleged to be less than $20 and the sentences are adequately
supported by the" findings gf guilty of the other specifications, .
Specification 4 of Charge IT is multiferious in that it alleges two
distinct mnd separate robberies. However, mo objection having been made by
accused, and in th= absence of evidence that their substantial rights were
prejudiced, the error is harmless (CM 192530, Browms 1 B.R.383 (1930); CM -
218876, Wyrick et al, 12 B.,R.157 (1942); CM 242312, Gilbert, 27 B.R. 35 (1943):
CM 246884, Brugseman, 30 BeR. 183 (1944); CM ETO 14632, lang , and authorities
. o "': }'_: - therein cited,
-9 - ‘ 1rsid
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It follows that the record is legally sufficient to suprort only so much of the
findings of guilty of Specification 1 of Charge II, as to both accused, as
involves a finding that accused did at the time and place alleged feloniously
take steal, and carry away & set of drawing instruments, of value and owner=
ship as alleged, and by force and violence end putting her in fear, feloniously
take, steal and carry away from the presence of Gerda Hehn a Zeiss Ikonta
camera Noe, E 97127, with ownership and value as alleged. .

Specification 2 of Charge II presents no difficulty., The evidence
shows, end Simmons admits, teking the camera as alleged and founde The
record is legally sufficient as to both accused to support the findings of
guilty by exception and substitutioms of the specifications.

ce Specification of Charge III, Simmonss

This Specification charges Simmons with fraternization with Anni
Heder, a German, in violation of a SHAEF directives. The evidence shows that
he raped her, We have repesatedly held that violence directed toward German .
civiliens is not fraternization (CM ETO 10501, Liners; CM ETO 10967, Herris;
CM ETO 11854, Moriarty and Sberna)s. The record is legally insufficient to
support the findings of guilty of the Specif’ication of Charge III and Charge-
III.

Speoifice.tions of Charges I and II, Fa:n.rbanks-

The evidence clee.rly established that Fairbenks stole the bowl

" of egps as alleged. . Since the value of the articles as alleged is less than

$20 we .need not discuss the proof on that point (MCM, 1928, par. 104c, p.99).

. The evidence likewise establishes that accused was guilty of fraternizing with

~

one Sophie Schanberg,-a German, in violation of a SHAEF directive (cu ETO 9824,
Wensing; Cll ETO 10419, Blenkenship). The record is legally sufficient to
support the findings of guilty of both charges and their specii‘lcations.

6+ Accused Neman made three extra-judicial statements, the first to his

- Commanding Officer without any explenation of his rights; the-second to a

Military Government officer after an explenation of his rights, and the thirg
to an agent of the Criminal Investlgatlon Division in circumstances which
might indicate that he had a mistaken conception of his rights. Assuming that
the admissibility of these statements is to be governed by the rules epplicsable
to confessions, we think their reception in evidence, if error, was not pre-
judicial. The evidence of accused's guilt of the offenses to which the state=~
ments related is compelling within the doctrine of CM ETO 1201, Pheil, and it
need not be decijed vhether any or all of the statements were admissibles

7o The charge sheet shows that eccused Newyman is 24 years three months of
ege end enlisted on 19 June 1940 at Oklahoma City, Oklahoma. He was commiss= .
ioned a second lieutenant, Army of the United States, on 1lDecember 1942, The
charge sheet shows that accused Simmons is 25 years 10 months of age ahd '
enlisted on 20 January 1942 et Los Angeles, Celifornis end that accused Fairbenks
is 21 years of age and enlisted on 5 March 1941 at Ste. Louis, Missouri. Neither
Simmons nor Fairbanks had prior service, 17314

8. The court was legally constituted and had";jurisdiction of the personse
sud offenses, Except a8 noted herein, no errors in;;uriously affecting the
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substential rights of any of accused were committed during the trial. The
Board of Review is of the opinion that the record of triel is legally
insufficient to support the findings of guilty of the Specification angd
Cherge III as to Simmons; legelly sufficient to support only so much of the
findings of guilty of Specification 1 of Charge II, as to Newmen end Sirmons,
as involves findings of guilty of larceny of a set of drawing instruments,

of ovnership end value as elleged, end robbery of & Zeiss Ikonta Camera,

Joe B 97127 of ownership and value as alleged at the time and place alleged,
and legally sufficient to uupport all other f1nd1ngs of guilty as approved,
end the sentences, '

9. The penalty for rape is death or life imprisonment as the court-
martial may direct (AW 92). Confinement in a penitentiery is euthorized.
upon conviction of rape by Article of War 42 and sections 278, 330, Federal
Criminal Code (18 USCA 457, 567) and upon conviction of robbery by Article
of War 42 end section 284, Federal Criminal Code (18 USCA 463). The
designation of the United States Penitentiary, lewisburg, Pennsylvanis, &s
the place of confinement of accused Newman and Simmons is proper (Cir. 229,
WD, 8 June 1944, sec. II, parse 1b(4), 3b).

W/ A@J\zdge Mvoc;{:o
% "’J '
‘ /)C /f/ W Judge Advocate

(DETACEED SERVICE) Judge Advocate

.
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War Department » Branch Office of The Judge Advocat.e General with the

European Theater. E(.i NOV 1945 T0: Commanding
General, United States Forces, uropean Theater (lhin) s APO 757, U. S.
Ammy. -

1. In the case of Second Lieutenant HAROLD J. NEWMAN (0-1822717) s
12th Tactical Reconnalssance Squadron, 10th Photo Group Reconnaissance,
attention is invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficient to support only so much
of the findings of guilty of Specification 1 of Charge II as involves
findings of guilty of larceny of a set of drawing instruments, of owner-
ship and value as alleged and of robbery of a Zeiss Ikonta Camera, No. .

E 97127 of ownership and value as alleged at the time and place alleged;
and legally sufficient to support all other findings of guilty, as

. approved and confirmed, and the sentence, which holding is hereby approved.
Under the provisions of Article of War 50}, you now have authority to order
execution of the sentence.

2. When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 17314. For con--
_venience of reference please place that number in brackets at the end of
the order: (cu ETO 17314).

gac dier General, United States Arnw,
A Bistmt Judge Advocate Genera.l.

deoa)

-~
-

'”('A'ay to ac:t:u_se'd NEWMAN seh‘bencg. ordse'red' exscuteds GCMO 659, USFM‘ s 21 Dec 1945),
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Bre.nch Office of The Judge Advocate General
*  with the
. European Theater
APO 887
BOARD ;OF REVIEW NO. 1
o o JAN 1946
CM ETO 17315 D
‘UNITED . STATES _) DELTA BASE SECTION, THEATER SERVICE
. T ) FCRCES, ZUROPEAN THEATER
- Ve ) . : .
) Trial by GCM, convened at liarseille,
" Private BENNIE MOORE (34229941), } France, 10 September 1945. Sentence:
94th Engineer Regiment ) Dishonorable discharge, total forfeit-
. ‘ : ) ures and confinement at hard labor
) for life. United States Penitentiary,
) lewisburg, Pemnsylvania.

HOIDING by -BOARD COF REVIEW NO, 1
STEVE\IS, DEWEY and CERROLL, Judge Advocates N

1. The record of trial'iny the case of the soldier named above has
been oxamined by the Board of Review.

2. Accused was tried upon the following Charge ani Spocificationt-
CHARGE- Violaetion of the -92nd Article of Wer.

Specification- In that Privete BEUNIE MOORE, 94th
Engineer Regiment, did, at Nice, France, on or
about 20 August 1945, with malice aforsthought,
willfully, deliberately, feloniously, unlawfully,
and with premeditation kill one Privete First

- Class PETER RUTA, a humen being by stabbing him
with a knife,

He pleaded not guilty and, two-thirds of the mombers of the court present
at the time the vote was taeken concurring, was found guilty of the Charge
and Specification. No evidence of previous convictions was introduced.
Three-fourths of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dishonorably discharged the
-service, to forfeit all pay and allowances due or to becoms due, and .to
be confined at hard labor, at such place as the reviewing asuthority may
direct, for the term of his natural life. The reviewing authority

-1- 17315
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approved the sentence, designated the United Statos Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement, and forwerded the record of _
trial for action pursuent to Article of War 50%

3. On 20 August 1945, Private First Class Pster Ruta (the deéoaaed),
Sergeant Repis F. McCloskey and liadame Jackie Brunel, a prostitute, were
sitting at the bar of the Cafe Cerillon, Nice, France (R10). Accused
approached liademe Brunel and asked her to "sleep" with him, but she
declined (R17) Some words were exchangod between accused and Medame
Brunel's companions and then accused stepped back and opened a knife
which he imme?liastely put back intp his pocket. He then went to the qther -

" corner of the bar to speak to two colored French soldiers (R24). The
fact that accused had opened a knife apparently went unnoticed by all but
the bartender and another soldier who was present (R24,44)., After speaking
with the two French soldiers, accuse? ceme back to Madame Brunel and
slapped her. Deceased and Sergeant McCloskey immeaiately got off the
stools where they were sitting end moved toward accused (R19). Deceased
put his haend on accused's chest and apparently accused backed toward the
door (R10,41). Suddenly just inside the door, he lashed out with a knife.
and struck deceased in the neck. He then ran out the'dcor, with Sergeant
McCloskey end the bartender in pursuit (R26,37). After a short chase
accused was apprehended. Just-as he was being arrested he tried to throw:
8 knife away (R50-51) end he said to one of the military .policemen, "This
seven day furlough hes fucked me up for the rest of my life™ (R54)., 1In
the meentime, deceased staggered out of the bar, blood pouring from his
throat, and collapsed on the sidewalk (R37). He died as a result of ﬂ11l ,
wound within a short time (R8). .

In an extra-~judicial statement properly admitted in evidenoe,
accused admlitted that he was in a bar in Nice on the evening in question
and that he spoke to a woman there. He contended, however, that he ran
out of the cafe when he was stabbed in the arm, Ho denied  stabbing anyone
(R72;3 Pros. Ex 2). A .

4, After an explanation of his rights, accused elected to remain -
silent (R73-75). No evidence was presented for the defenlo. :

5. Accused was tries on 10 September 1945, On 9 September 1945, .
First Lieutenant Jemes D. Crosson was relieve! as a member of the court
which tried accuse? and appcinted an assistant defense counsel to serve -

. before the same court., He represented accused at the triel, the defense
counsel and the other assistant defense counsel having been excused.
Accuted, when aske? whom he desired as counsel, named Lieutenant Crosson
(R3). The prosecution before arraignment asked accused end his counsel
if they were ready to proceed with the trial on 10 Septembor 1945 end
counsel replied that they were (R3-4).

On this record we mey assume that as a member of the court
until 9 September, Liesutenant Crosson did not concern himself with
accused's defense, although the order of that day may have only been a
formal confirmetion of a previous arrangement. Accused's counsel, there-
fore, on the basis of that assumption had but ons day to prepare for
trial, Howsver, opportunity to prepare for trial mey be waived by

-
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accused, or by his counsel in his presence, ‘and. such waiver, is effective
where there is no indication of prejudice to the substantial rights of
the accused (CM ETO 3475 Bleckwell et al; CM ETO 4988, Fulton, CM ETO
5255, Duncan). Indeed, in some cases, failure to object has been con-
strued as a waiver (CM ETO 3937 Bigrow; CM ETC 5004, Scheck; CM ETIO
5179, Hemlin), In the instant case the issues were simple and did not

of themselves necessarily demand a longer period of preparation.. Nore-
over, there was available to accused the defense counsel and another
asslstant defense counsel who, although they did not appear at the trial,
may well have worked in preparing his defense. To be sure, there is no
showing that such was the case but counsel's waiver in accused's presence
in open court should be considered against this background and, so con-
sidered, 1t does not appear that accused's substential rights were prejud-
iced,

€. There can be no doubt that accused struck the fatal blow and
that, under the facts here shown, he is therefore guilty of murder unless
he acted in justifismble self-defense or unless he killed in "hot blood®
after due and adequate provocstion, in which latter case he would be
guilty of voluntary manslaughter (CM 1928, par 149a, p.165).

The evidence shows, however; that after accused slapped Madame
Brunel, the most thet deceased did was to put his hand on accused's
chest, Neither deceased nor his compenion was shown to have been armed
and nelther made a threatening gesture toward accused beyond that involv~
od in the act to which reference has just been mede, Obviously the act
of deceased in merely placing his hand on accused's chest was not such
due and adequate provocation as would reduce murder to manslaughter (CM
"ETO 292, Mickles; CM ETO 422, Green; CM ETO 2007, Harris, Jr3 CM ETO
2103, Kern). Neither was 1t such a threat to accuged that it woulgl
jultify him in killing to protect himself (CM ETO 1941, Battles; CM ETO
4640 Gibbl) With these two possiblilities disposed of, accused, as we
"have said, was properly found gullty of murder. Whether or not accused's
act ‘in slapping Majems Brunel was sufficient to constitute him the aggressor
and thus .deprive him of the jefense need not be jecided. The requisite
malice may be found in the knowledge, ettributaeble to accused, that his
act in stabbing deceased in the neck would probebly cause the latter's -
death or inflict grievous bodily harm upon him (MCM, 1928, par. 148a, p.
163). The record is legally sufficient to sustain the findings of guilty
(cm ETO 292, Mickles; - CM ETO 1941, Battles; CM ETO 3649, Mitchell).

7. . The chargo sheet shows that accused is 21 years nine months of
age and was inducted 3 December 1942 at Fort Bemning, Georgia to serve
for the duration of the war plus six months. He had no prior service.

8. The court was legally constituted and hed jurisdiction of the
person and offense, No errors injuriocusly affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
" support the findings of gullty end the sentence,

‘ e 17315
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. 9. The penalty for murder is death or 1life imprisonment as the
court-martial mey direct (AW 92). Confinement in a penitentiary is

authorized upon conviction of murder by Article of Viar 42 ang sectiong
275 and 330, Federal Criminal Code {18 USCA 454, 567), The designation

of the United States Fenitentiary, Lewisburg, Pennsylvania, as the

place of confinement, is proper (Sec. 229, WD, 8 June 1944, sec. 11,

pars. 1b (4), 3b). | - S

| | ééﬂ%(/(, mg Judge Adves ate /
g ///&}Z’y__ é; Judge A“dvlccvate _

Mw ._Judge Advocate
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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL

with the _
European Theater EXXNREEKXYEEX
BOARD OF REVIEW NO. &4 6 00T 1945
CM ETO 17318 T ‘ o | .
UNITED STATES ) U_NI'IEDKIM}DOMBASE’,»THEATERSERVIGE\
v ) FORCES, EUROPEAN THEATER
- ; R
EDWARD J. GESSNER, Merchant - ) Trial by GCM, convened at Southampton,
Seaman serving with the ) Hampshire, England, 17 September 1945.
" armies of the United States ) Sentence: Total forfeitures and son—
in the field ‘ } finement at hard labor for five years.
') United States Penitentiary, Lewisburg,
) Pennsylvania, :

. HOLDING by BOARD OF REVIEW NO. L4
DANIELSCN, MEYER and ANDERSON, Judge Advocates

o . . Merchant Seaman .
1. The record of trial in the case of the/EH{HIE% named above has
- been examined by the Board of Review and found legally sufficient to sup-
port the sentence, insofar as it provides for confinement at hard labor
for five years, but legally insufficient to support that part of the sen-
tence which provides for forfeiture of all pay and allowances due or to
become dus from the United States Government, for a like period (CM ETO
14,632, L_a.‘_lﬁ)° : : ’ .
, 2. Confinement in a penitentiary is authorized upon canviction of larceny -
of property of a value exceeding $50 by Article of War 42 and section 287,
Federal Criminal Code (18 USCA 466). The designation of the United States
Penitentiary, Lewlsburg, Pennsylvania, as the place of confinement, is proper
(Cir.229,WD,8 June 194k,sec.II,pars.1b(4),3b). )

M Judge Aduocnte .

| (W' DUTY) -

Judge Advocgte

AGPD 2-45/19M/CH04ABCD - Judge Advocate-
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Branch Office of The Judge Advocate General

with the
Zuropean Theater
APO 887
BOARD OF REVIEW NO. 4 -3 DEC 1945
CM BETO 17328
UNITED STATES . g 36TH INFANTRI DIVISICN
| Ve c) Trial by GCL, convened at Geis-
) lingen, Germany, 8 September 1945, -
Technician Fifth Grade FRED ) Sentence: Dishonorable discharge,
JOHNSON (34059218), Head- ) total forfeitures and confinement
quarters and Headquarters ) at hard labor for life, United
Detachment, 285th Quarter- ) States Penitentiary, IeW1sburg,
) Pennsylvania. -

master Battalion

HCLDING by BOARD OF REVIEW NO. 4
DANIZLSON, MEYER and ANDERSON, Judge Advocates

1. The record of trlal in the case of the soldler nanmed above
has been examlned by the Board of Review,. .

' 2, . Accused was tried upon the followihg Charge-and Specifications
 CHARGE: Violation of the 92nd Article of War.

Specification: In that Tec 5 Fred Johnson, Hq Det
285th Qi Bn (i), did at Ulm, Germany, on or
about 8 lay 1945, with mallce aforethought,

© willfully, deliberately, felcniously, unlaw-
fully and with premeditation kill one Johann
Scheck, a human being by shooting him with a
carbine,

He pleaded not guilty and, two-thirds of the members of the court present
at the time the vote was taken concurring, was found guilty of the Charge
and Specification. No evidence of previous convictions was introduced.

Three-fourths of the members of the court present at the time the vote was
taken concurring, he was sentenced to be dishonorably discharged the service,.
to forfeit all pay and allowances due or to become due, and to be confined
at hard labor, at such place as the reviewing authority may direct, for the
term of his natural life., The reviewing authority approved the sentence,
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designated the United States Penitentiary, LewiéBu?g; Pennsylvania, as the
place of confinement; and forwarded the record of trial for action pursuant
to Article of War 503. _ N\ :

3. Thi evidence for the prosecution may be summarized as followss

About 0100 hours on 8 May 1945, Johann Scheck, his wife Louise, his
daughters Johanna and Annaliese, Louise Steck and Karl Billon were awakened
by the ringing of the door bell of their home at 29 Beyer Street, Ulm,
Germany (R12,13 »19,25,30, 36). Johamn got. out of bed and opened the door,
and accused, carrying a carbine on his shoulder, came inside. the house.
Louise Steck Johanna, Louise Scheck and Annaliese, in the order named,.
joined Johann and accused in the.corridor (R13,16,20,24,25,29,30,36). They
showed accused an "off limits" sign, in response io whlch he laughed (R14).
Annaliese, who could speak IEnglish, asked accused if he wanted something
to eat or drink and told him he could sleep upstairs if he was tired, where-
upon accused replied “hadame, sleep", during which time he was playing with
his carbine and beat on the. floor with it (R14,21,25,32). Annaliese and
. Johanna returned to their room, locked the door and, while looking through
the keyhole of the door, Johanna saw accused take hlS carbine from his
shoulder and come toward their room. She also heard him move the bolt of
the carbine back and forth twice (Rl4,16,18). In the meantime Louise Scheck ‘-
left the house and placed a ladder at the window of their room by means of
which both Annaliese and Johanna left the house and hid in their neighbor's
yard (R15,21,22,26), As they were leaving the house a shot came through
the door of thelr room (R15,22,32,42). lLouise Scheck returned to the house
and when accused pointed the carbine at her, she and lLouise Steck hid in -

- the bathroom, after which Johann was heard to say, "Please don't shoot®,

"and a second shot was fired, followed by a noise that sounded as if someone
_ fell to the floor (R26,32,63). Because they were afraid accused would shoot
them, they remained in the bathroom until they heard Johanna and Annaliese

crying in the corridor (R27,33). Johanna and Annaliese had been in their
place of hiding for approximately five minutes when the second shot was

fired, after which they waited for a short time and then returned:to the
_ house where they discovered their father, Johann, lying on the floor in

the. corridor. There was a bullet wound over his right eye, and he was deads
Accused was not in the corridor at that time (R6,9,15,18,22 27,33) Shortly
thereafter the house was searched by Billon, who had gone for help after the
first shot was fired, and by two American soldiers whose aid he had solicited.
They found no one. other than the resmdents of the house (R38,39).

.Ina pre-trial statement which was introduced in evidence “without
objection and which recited that he had been informed of his rights relative
to making a statement, accused stated that during the evening of 7 May 1945
he played dide with some soldiers at another unit, and, while on his way back.
to his outfit about midnight, he "got lost". He stopped at a house and asked
for directions to his organization and.a man went upstairs for a map.
However, when he looked upstairs the man was pointing a pistol at him so
‘he fired his carbine twice at the man, He did not know whether he hit the
man or not. He had not had more than one glass of wine all evening and was
not drunk (RA1, Pros. Ex., 1).

17325
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L. After being advised of his rights as a witness, accused testified
under oath that between 1600 and 1800 hours, on about 8 lay, he saw a girl
in an upstairs window in the house of Johann Scheck, which was across the -
street from his billet, and that by means of signs he arranged to see her
at 2200 hours at her room. That evening he went to another organization
vhere he "shot craps", drank some wine and then returned to his quarters,
after which, not realizing how late it wasy h& went to Scheck's house,
knocked on the door and entered the house when someone opened .the door. He
tried to explain to the people in the house that he wanted to "speak to the
Madame up on the last floor", The people were "rushing" him so he "pulled
my cardine back a small bit to make It make a noise and fool then",. He did
not think the carbine was loaded, but when he hit the butt of the carbine
it "went off on me". Shortly thereafter an old man started upstairs and
the carbine went "off again® as he was playing with it. After that he was
so frlghtened that he ran back to his company. Although he had.been drink-
ing wine that eveniug, he was not drunk (R47,48,51). He further testified
that an investigating officer came to him and said that "he had me for murder',
and told hin what to say in the pre~trial statement. Accused did not see a
man in the house with a pistol in his hand, and he signed the pre~tirial state-
ment which contained a statement to that effect solely because the investigat-
ing officer asked him to sign it. He did not remenber whether the investigat-
ing officer read to him the part thereof to the effect that his rights rela-
tive to making a statement had been explained to him before he signed it. .
The investigating officer did 1nform him that he had to make a statement (R46, -
50,51,60,61). ’ ‘ -

5. Murder is the killing of a human being with malice aforethought and
without legal Justification or excuse., The maljce must exist at the time
the act is committed and may consist of knowledge that the act which causes
death will probably cause death or grievous bodily harm (LCi, 1928, par. 148a,
ppe 162-164). The law presunes malice where a deadly weapon is used in &
manner likely to and does in fact cause death (1 Wharton's Criminal Law (12th
Ed., 1932) sec. 426, pp. 654-655), and an intent to kill may be inferred from
an act which manifests a reckless dlsregard for human life (40 CJS sec. hh,
p. 905, sec. 795, PpPe S43=94k).

The evidence clearly showed that, at the time and place alleged, deceased
was shot through the head and that his death.was the direct result thereof.
Although no witness actually saw accused fire the fatal shot, it is not required

;that the offense be proved by dlrect evidence if the circumstantial -evidence
.excludes every reasonable hypothesis except that of guilt (ci ETO 7867, Hest-
field; Buntain v. State, 15 Tex. Crim. App. 490; Peo Ve Razezicz (1912),

208 N.Y. 249, 99 NuEe 557) _ '

The evidence shows that on the night in question accused, armed with
a carbine, went to deceased!'s home for the purpose of locating a *madame";
that deceased, his wife, his two daughters and two boarders endeavored, to
please accused by offering him food, drink and a place to sleep, which
apparently did not satisfy him; that accused played with his carbine and |
pointed it at some of the people in the house, during which time one shot was
fired, frightening them to the extent that all except deceased sought a place

to hide; that accused was left alone with deceased who cried, "Pl?isfeﬁﬁggt
-3 L "
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shoot", following which a second shot was fired; that shortly thereafter
deceased was found dead with-a bullet wound in his head and accused had
disappeared; and that accused admitted firing his carbine twice while in
deceased's house, The only reasonable inference to be drawn from these

facts is that it was accused who shot deceased, and the court was-justified
in so concluding (MCM, 1928, par. 78, p. 63; CM ETO 16621, Lakara). The -
circumstances shown by the evidence support either the inference that accused .
deliberately and without legal justlflcatlon or excuse killed deceased, or the
inference that he used his weapon in reckless disregard for human life with
knowledge that death or grievous bodily harm would flow therefrom, and exclude
every other reasonable inference. The necessary proof of malice aforethought
is therefore provided (Ci ETO 14573, Morton; CM ETO 16621, lizkara), and the
couwrt was warranted in finding accused guilty of murder as charged. .

Although accused's testimony casts some doubt on the voluntariness of his
pre~trial statement, as the statement did not accept ultimate legal guilt of
the crime with which he was charged, it was admissible without proof of its
voluntary nature, and the signlflcance to be accorded to it was a question for
the court (LCK, 1928, par. 1lka, b; C ETO 2535, Utermoehlen).,.

6. The charge sheet shows that accused is 29 years of age and was inducted'
26 November 1941 at Fort Bennlng, Georgia. He had no prlor service. :

- 7. The court was legally constituted and had jurisdiction of the person
and the offense. No errors injuriously affecting the substantial rights of
accused were committed during the trial. The Board of Review is of the opinion
that the record of trial is legally sufficient to support the findings and the
sentence, i .

8, The penalty for murder is death or life imprisonment as the court-
martial may direct (AW 92). Confinement in a penitentiary is authorized upon .
conviction of murder by Article of War 42 and sections 275 and 330, Federal
Criminal Code (18 USCA 454,567). The designation of the United States Peni-
tentiary, Lewisburg, Pennsylvania, as the place of conflnement, is proper. (Cir,
229, “ID, 8 June 19!{14., SeC. II, pars.: lb(lq,), 32)0 v

. ‘gﬁd & “—'wlg:r » Judge Advocate.

Judge Advocate.

» dJudge Advocaté.
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War Department, Branch Qffice of The Judge‘ Advocate General with the >
European Theater. DEC 1945 A g1 Commandlng ' o
General, 36th Infantry Dlvésn.on s 45T m)ﬂ‘d?“’m %
. 2

- 1., In the case of Technician Fifth Grade FRZD JOHNSON (34059218), -
Headquarters and Headquarters Detachment, 285th Quartermaster Battalion, %

attention is invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficient to support the findings .
of gu.llty and the sentence, which holding is hereby approved. Under the

~ provisions of Article of War 505 you now have authority to order executlon

of the sentence.

2. Then copies of the published order are forwarded to this office,

. they should be accompanied by the foregoing holding and this indorsement.

The file number of the record in this office is CM ITO 17328. For econ=-
venience of refe 1% please palce that number in brackets at the send 70
AT (ST,
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' Emgéa‘ier General, Unlt,ed @'

<2l ‘sé'_rstant Judge Advocate
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Branch Office of The Judge Advocats General
with the :
European Theater -
APO 867
SVIEW NOe. 5 .
BOARD OF REVIEW 2 3 00r1945
CM ETO 17330 )
UNITED STATES ) 1018T AIRBORNE DIVISION
) ' -
e . ' ) Trial by GCM, convened at
' ) Berchtesgaden, Germany, 23 May
Second Lieutenant PAUL J., FREUND) 1945. Sentence: Dismissal,
(0493373), Campany F, 502und )  total forfeitures and confinement
Parachute Infantry ') at hard labor for five ysarse
) Eastern Branch, United States
) Disciplinary Barracks, Greenha.ven,
) Wew York

" HOLDING by BOARD OF REVIEY NC. §
'HILL, JULIAY and BURKS, Judge Advocates

1o, The record of trial in the case of the officer named above has
been exsmined by the Board of Review, and the Board.submits this, its
holding, to the Assistant Judge Advocate General in charge of the Braach
. Office of The Judge Advocats General with the European heater.

2. Accused was trled upon the following Charge end Specificationt
CHARGE: Violation of the 61st Article of War.

- Specificationt In that Second Lisutenasnt Paul J. Freuad,
502nd Parachute Infantry, 'did, without proper leave,-
ebsent himself from his orgenization and duties at
Camp Mourmelon, Fra oe, from about 3 March 1945, to
about 14 April 1945,

He pleaded’ guilty to and wes found guilty of the Charge end Speoificatian;

Ko evidence of previous convictions was introduced. EHe was sentenced to
be dismissed the service, to forfeit all pay ad allowances due or to became

RESTRIGLED
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due, and to be confined at hard labor, at such place as the reviewing
authority may direet, for the term of five years, The reviewing authority,:
the Commanding General, 10lst Airborne Divisiom, approved the sentence
and forwarded the record of trial for action under Article of War 48,

The eonfirming authority, the Commanding General, United States Forges,
European Theater, oonfirmed the sentence, d esignated the Eastern Branch,
United States Disciplinary Berracks, Greénhaven, New York, as the place of -
confinement, and vd thheld the arder directing executlon of the sentence
pursuaut to Article of War 50% -

3. Evidence introduced by the prosecut:l.on shows that at all times
mentioned in the specification, accused was a second lieutenant and a
,member of Company E, 502nd Parachute Infantry (R7)e On 3 March and
.16 April 1945, this orgeanization was camped 'at Mounnelon(Frs.nce)(R?,
Prose.Exs. A,B). On.3 March the commander of aecused!s company searched
the company ares md could not find accused (R7)s On 14 April accused
returned to his organization md was seen-on that day when he entered the
mees tent, At that time he identified himself to a warrant ofhcer
(R9,10), who testifieds~ .

*I asked him when he le ft, and he said
it was gometime between the 3rd and
S5th of Mareh, I asked him where he
went, snd he said he went to Nancy,
and them up to the front but they

-wouldn't let him through the lines, ai
then to Paris, and that he just came
back®” (R10). .

The morning report of Company E shows two pertlnent entries relating .
to accused signed by the persommel officer, The first, dated 3 March
1945, shows aecused on this day "Dy to AWOL"; and the seconds ”AWOL to
arre in Qrs® on 14 April (Rll;Pros . Exg, A, B). .

B S Aocused was asked by the court if he wished to make a swora
statement and upon answering in the affirmative was then asked by the
court if his "rivhfs“ had been explained to him. Accused m swered
"Yes,Sir" and vroceeded o testify under oath (Rll 12). Ke saids

"Itve thought a long time ainoe I came
back as to just why I had gone AWOL.

< There's a reason for everything, but
unfortunately I have no reasonable excuse
for it, so all I have to offer is gaid

'RESTRJCTED
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in the hopes of a little leniency.

I've been in the Army for three years,

and Itve tried to do a good job as an
officer, I%ve been a second lisutenant

all that time and haven't gotten ahead.

It finally got to the point where the -
6502nd was planning to reclassify me, '
Katurally, after having tried to do my

best I felt downhearted. It wasn't only
the questionm of reclassification, but also
because I.love the infantry, the paratroopers,:
and didn't like the idea of being tossed out
of the Army or being tossed back in some
rear echelon outfit like the Quartermaster.
I coulda't stand the disgrace of going back
to some rear echelom outfit, and all this
probably affected my emotional balance, and

. 1 probably wasn't able to think clearly of

- what my duties and responsibilities were,
and for that reason I just‘ left"®(R12)e

* Accused stated that he was in the Holland campa.ign,and asked if
_he had been at Bastogne, he completed his testimony by the -
following answers . )

"Yes. I think I :nlght also state my. .

.past record in the Army in that I
never have been court-mar tialled or
tried under the 104th Article of Ware
I have never replied by indorsement

. for misconduct, and I've never been
drunk. I don't drink whiskey end, things
like thate” I did Jump in Holland, and

" .Itve tried to serve my country as best
I oouldse I was in Bastogme through the
whdb thing, I was wounded in Holland.
I came baock myself, for lenienoy, and .-

- wasn't- apprehended, and as far as
shirking any duty to the govermmemnt, or
the govermment suffering by my going AWCL,
they had intended to reclassify me anyway.
Waturally I admit my mistake, - Even if 1
don't admit it they could prove it anyway.
If I had it to do over gain I wouldn't

© « commit the offense I did cammit. It was

" probably that I was feeling the disgrace
.. of being reclassified out of the infantry,
and that's what made me go over the hill"™(R12).

”

- ResTRICTED - -
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- The defense introduced no further evidence.

5. On the uncontroverted evidence offered by the
prosecution, accused was shown to have absented himself without Lo
leave from his organization and duties as alleged in the specification,
Such conduct was in violation of Artiele of War 61, as charged
(MCM, 1928, parel32,pel46)e Further proof of ascused's guilt is
found in his plea of guilty to the Specification and Charge, and
in his judicial confession when on the stande

6e The Charge Sheet shows that accused is 23 years two
months of age. He was commissioned second lisutenmant 1 September
1942 and was called to active duty 17 September 1942, He had no
prior service, . ' .

. Te The court was legally constituted and had jurisdiction.
of the person and offense, No errors injuriously affecting the.
substantial rights of aoccused were committed during the trial.

The Board of Review is of the opinion that the record of trial is

legally sufficient ‘bo support the findings of guilty a.nd i‘he
sentence,

8. Dismissal and confinement at mrd labor are

authorized punishment for viola tion by an officer of Article df
War 61e :

Judge Advocate

Judge Advocate

(TEMPORARY DUTY)  Judge Advocatse

RESTRICTED
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1st Ind. '

War Department, Branch Office of The Judge Advocate General with

- the European Theater. = 2% OCT 1945 TOs Comnanding

General, United States Forees, Europsan Theater (Main),APD 757,
Ue Se Army. . - ,

1, In the case of Second Lieutenant PAUL J. FREUND
(0-493373), Company F, 502nd Parachute’ Infantry, attention is
invited to the foregoing holding by the Board of Review that the
record of trisl is legelly sufficient. tosupport ths findings of
guilty and the sentence, which holding is hereby approved. Under
the provisions of Article of War 50%, you now have authority to
order exssution of the sentence, : ' .

2. When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding

and this indorsement, The file number of the record in this office

is CMEIO 17330. For convenience of reference, please place that

RNV :

Sentence ordered executed, GCMO 551, USFEf, 8Nov 1945.)'

F26/-5"
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Branch Office of The Judge Advocate General
with the
Eurcopean Theater
AFQ 887

CM ETO 17339

UNITED STATES

© Major GORDON L. GUNNING (0-352936),
Headquarters, 326th Field Artillery

Battalicn

1.

84, TH INFANTRY DIVISION
Ve ‘ ‘
Trial by GCM, convened at Weinheim,

Germany, 28 June 1945. Sentence:
‘Dismissals

Nt Nt Nl el S e PN

HOLDING by BOARD OF REVIEW NO. 3
'SLEEPER, SHERMAN and DIWEY, Judge Advocates

The record of triai in the case of the officer naméd abéve has

been examined by the Board of Review and the Board submits this, its hold-
ing, to the Assistant Judge Advocate General with the European Theater,

2.

Accused was tried upon the following Charge and speciflcatlonsf

'CHARGE: Violation of the 96th Article of War,

~ Specification 1: In that Major Gordon L. Gunning, 326th

Specification 2: In that #* % % did at Swabisch Gmund;

Field Artillery Battalion, was at Swabisch Gmund,
Germany, on or about 16 June 1945, drunk and dlsorderly _
in uniform,

-

Germany, on or about 16 June 1945, wrongfully gssault
Fraulein Inge von Stein by forcing her to the floor
and attempting to remove her clothing.

Specification 3: In that ¥* * ¥ did at Swabisch Gmund,
«  Germany, on or about 16 June 1945, wrongfully break )
a door and enter the room of Fraulein Reina Simecnower.

Sl

RESTRICIED
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He pleaded not guilty and was found of Specifications 1 and 2, guilty, of
Specification 3, guilty, except the words "and enter”, substituting therefor
the word "of", of the excepted words, not guilty, of the substituted word,
guilty, and of the Charge, guilty. No evidence of previous convictions was
introduced. He was sentenced to be dismissed the service. The reviewing
authority, the Commanding General, 84th Infantry Division, approved the sen-
tence and forwarded the record of trial for action under Article of VWar 48,
The confirming authority, the Commanding General, European Theater, confirmed
the sentence, and withheld the order directing the executlon of the sentence
pursuant to Article of War 50%

3. The prosecution's evidence was undisputed as follows:

a. Specification 1: On the evening of 16 June 1945 accused,
attired in the regular officer's dress uniform, attended a dance held at the .
VI Corps Headquarters Officers! Club in Swabisch Gmund (R36,38,40-42),
Germany (R29). He was heard to use "rather foul" language while seated in
the cocktail lounge at a time when ladies were seated within a nearby radius.
Among the 25 or 30 people in the lounge were officers, nurses, Red Cross
girls, and a few United Service Organization civilians (R37-38). He twice
fell while dancing in a manner described as "erratic", each time going to
the dance floor; knocking down the bandstand and scattering the music. It
was apparent he had been "drinking heavily". After the dance he refused to
leave although several officers tried to persuade him to do so, including
a Red Cross girl, to whom "in a very insinusting voice he said, 'Well, Mamma,
I don't need to be taken care of. Just leave me alone, Mammal!", . Accused
was drunk (R38,40-42)., :

b. Speciflcatlon 2: After the dance at about 0230 hours Fraulein
Ingeborg von Stein, a dancer and entertainer hired by the Sixth Corps,.was
ascending the stairs at the hotel near the 6fficers! Club above described
where slie and other entertainers were then staying (R7,31). On the second
floor she observed accused '"standing there embracing Miss Negi Zenkowa", a
friend of hers, who said, "Listen, this man is giving me trouble and I can't
get rid of him" (R7-8,13). When Ingeborg went to aid her fiiend, accused
pulled Ingeborg toward him and for the next half hour she and accused

"kept running up and down between the third and -
second floors. I tried to get away from him but
it was quite impossible for me because the man
insisted on grabbing hold of me or some parts of
my clothing at all times" (R8).

Two or three times he said, "™u mit mir fichen" which translated
means "you fuck with me", While she contifhued to resist hlm with her hands
and legs, he pushed her to her knees and then to the floor on her back.. Face

oTRICTED | . .
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down and almost on top of her, he tried to kiss her, raised her dress above
her thighs and attempted to remove her underpants. One of her girl friends
came to her assistance in response to her screams for help, pulled accused's
hair until he released the young woman, who then made her escape upstairs
(r8,16-11,16,18,20-22), Accused was "totally drunk" (R16).

c. Specification 3: Fraulein Reina Simeonower, a singer, was
staying at the same hotel on the night in question (R23). At about 0230 or
0300 hours a knock on the door across the hall from her room was followed by
a knock on her own door. A panel was then broken out of it near the knob
(R2A—25,29). Opening the door, she saw accused alone in the corridor. She
was "very mad" and "screamed at him in Cerman”. He said, "I'm sorry, lady,
please" (R25). She observed he was drunk (R26). At sbout the same time an
assistant special service officer, custodian of this hotel where he had a
room, "heard quite a lot of noise down the hall on the third floor". He
went to investigate and found accused in a room with two of the girls hired
as entertainers by the Sixth Corps. It was apparent accused had been drink-
ing., He was not "steady in standing" (R28,29-30). The special service
offiger noted that the panel of the door of another room was broken (R29).
After some persuasion, accused left the hotel, having said that he would pay
for the door (R31-32,33).

L, Hls rights having been éxplained to him by defense counsel, accused
elected to remain silent and no evidence was offered in his behalf (R44).

5. The language used in Specification 1 fails to include the allega-
tion that at the time of the alleged offense accused was "in a public place®’
or that he was in command, quarters, station or camp in accordance with the
sample specification set forth in the Manual for Courts-lartial, 1928, Form
136, Appendix 4, page 255, While the form used is not to be commended, suf=
ficient facts are alleged to constitute and offense under Article of War 96
as fully discussed in CM ETO 10362, Hindmarch, in which the same question as
regards a similarly drawmn specification was presented., Accused was not misled
in the preparation of his defense. Any greater particularity desired in the
specification should have been raised at the time of arraignment by special
plea as "a plea to the general issue may be regarded as waiving of any objec—
tion then known to the accused which is not asserted by a speclal plea”

(uC, 1928, par.69a).

6. There was abundant evidence to sustain the court's findings of

guilty of being drunk and disorderly in uniform as alleged in Specification

1 (CM BTO 10362, Hindmarch, supra). His wrongful assault upon Fraulein von
Stein in the manner descrlbed in Specification 2 was clearly demonstrated by
evidence which fully supported the court's findings of guilty (Ck STO 3707,
Manning). Substantial evidence supported also the court's findings of guilty,
‘with exception and substitution, under Specification 3. There can be no ques-
tion of any unreasonable multiplication of charges based upon a single act
 since his conduct at the dance, the assault and battery at the hotel and the

S RESERICKED 17379
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brea.king of the door, while all dlsorderly, were each separate offenses not
- necessarily involved in the other two (Cf: CU 186486 (1929), Dig. Op. JAG,
1912-40, sec. 428 (5), p. 294)s Moreover, accused could not be harmed there-
by as the sentence imposed was warranted upon conviction of any of the three
offenses (CM 120542, CM 122371, Dig. Op. JAG, 1912-40, sec. 428 (5), p. 294).

7. The charge sheet shows that accused is 35 years of age. He enlisted
in the National Guard in June 1933, remained a member thereof until 11 January
1937 and was commissioned a Second Lisutenant 12 January 1937.

8. The court was legally constituted and had Jjurisdiction of the
person and offenses. No errors injuriously affecting the substantial rights
of accused were committed during the trial. The Board of Review is of the
opinion that the record of trial is legally sufficient to support the find=-
ings of gu:t.lty and the sentence,

9. A sentence of such punishment as a court-martial may direct is
authorized upon conviction of an officer of a violation of Article of War 96,

’

J udge Advocate

’ Z%a/? w‘&*‘" Cﬁfé"v"w Judge Advocate

(TZPORARY DUTY) Judge Advocate

RESLVRICTED
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War Department, Branch Office of The Judge Advocate General with the
European Theater., 17 0CT 1945 TO: Commanding
General, United States Forces, European Theater (Main), AP0 757,

U. S» Army .

1, In the case of Major GORDON L. GUNNING (0—352936), Headquarters
326th Field Artillery Battalion, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally suf-
ficient to support the findings of guilty and,.the sentence, which holding

" is hereby approved. Under the provisions of Article of War 50%, you now
have authority to order executlon of the sentBnce. .

2, When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement. ' . -
The file number of the record in this office is CM ETO 17339. For conven-"
ience of refernence '-leasa place that number in brackets at the end of the

' (Sentgnce',o:de,i.'qd executed., . GCM0536, USFEI'.,':Q “mr 1945).

[N
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Branch 0ffice of The Judge Advocate General
with the
European Theater
- APO 887
BOARD OF REVIEW NO.4 16 NGV 1945
CM ETO 17340 .
UNITED STATES ) CONTINENTAL ADVANCE SECTION
' ) COMMUNICATIONS ZONE, EUROPEAN
Ve g THEATER OF OPERATIONS.
Sergeant MILTON HOLT ) Trial by GCM, convened at Manne
(34410964), Company B, ) heim, Germany 16 June 1945,
94th Engineer General ) Sentence: Dishonorable discharge
Service Regiment, ) -total forfeitures and confinemen%
) at hard labor for life. United
; States Penitentiary, Lewisburg,

Pennsylvania,

HOLDING by BOARD OF REVIEW NO, 4 :
DANIELSON,MEYER and ANDERSON, Judge Advocates

l. The record of trial in the case of the soldier named
above has been examined by the Board of Review and the Board
submits this, its holding, to the Assistant Judge Advocate General
in charge of the Branch Office of The Judge Advocate General with
the European Theater,

2+ Accused was tried upon the following charges and
specifications: - :

' CHARGE ‘I3 "Violation of the 92nd Article of War,

Specification: In that Sergeant Milton Holt, Company
"BY 94th Bngineer General Service Regiment
- did at Grotizingen, Germany, on or about 15
May 1945, forcibly and feloniously against her
will, have carnal knowledge of Mrs, Emilie
Patheiger.

CHARGE II: Violation of the 93rd Article of War,

Specification 13 In that * * *, 4ld, at Grotizingen,
Germany, on or about 15 May 1945, in the night
time, felonicusly and burglariously break and
enter the dwelling house of Mrs. Emilie Patheiger,

-1l =
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with the intent to commit a felony, viz,
rape therein,

Specification 2: In that *.* *, did, at Grotizingen

_ Germany, on or about 16 May 1945, unlawfully
enter the dwelling of Hermann Wagner and -
Emile Wagner with intent to commit & criminal
offense, to wit, an assault upon the occupants
therein,

He pleaded mot guilty.-and, all members of the court present at
the time the vote was taken concurring, was found guilty of all
charges and specifications. No evidence of previous convictions
was introduced. All members of the court present at the time
the vote was taken concurring, he was sentenced to be shot to
death with musketry, The reviewing authority, the Commanding
General, Continental Advance Section, Communications Zone,
European Theater of Operations, approved the sentence and
forwarded the record of trial for action under Article of War

48, The confirming authority, the Commanding General, Unlted
States Forces, European Theater, confirmed the sentence but,
owing to special circumstances in the case, commuted it to
dishonorable discharge from the service, forfeiture of all pay
and allowances due or to become due and confinement at hard labor
for the term of hls natural life, designated the United States
Penitentiary, Lewisburg, Pennsylvanla, as the place of confinement,
and withheld the order directing the execution of the sentence
- pursuant to Artice of War 50%.

3. The evidence for the prosecution may be summarized
briefly as follows:

(a) Specification, Charge I (Rape), Accused's organization
in May 1945 was stationed at Grotizingen, Germany, approximately
200 yards from the home of Mrs, Emilie Patheiger and her children
(R6,29). At about 2000 hours, 14 Nay 1945, two colored soldiers
entered her home seeking wine (Ré). “The accused was positively
identified by Mrs. Pathelger and her sone Reinhold, sixteen years
of age,as being one of the colored soldiers who entered their .
home at that time (R7,17). Accused indicated he wculd 1like to
exchange some soap for bard liquor, that he would return at about
2200 hours and then left (R7). Thereafter at about 2200 hours
accused returned with cigarettes, chocolate and soap, and she
asked him if he wanted hard liquor for it and he replied that
he did not (R7). . At this time he asked her daughter Ester to
write the names and ages of the members of the Patheiger family
on a clgarette carton, which she did, and he then wrote the.
words "Milt Holton", purportedly his name, on the carton (R10
15,19,20), Shortly thereafter, and after gpeaking privately o
Mrs. ﬁatheiger and Reinhold in’a foreign tongue, he 1lndicated
that he wanted her to put the children to bed (R? 17). She
refused to do so and fled with her dauglrtter to the home of her
mother-in-law(R7). Reinhold stayed in the house with accused
who loaded his pistol and told him to get his mother (R17).
Reinhold left and notified his mother not to return, but later

when accused had left, t°1deh§r1}f return (R17). Shortly after
RIEHPE TED '
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she and her daughter returned to their home, and at about
2400 hours, a knock at the door and a voice calling, "Mama,
open up", were heard (R7,19)., They did not open the door,
and the sound of breaking glass and approaching footsteps
was heard (R8), Accuged was seen coming up the stairs with
a pistol in one hand and a light in the other (R8,19)., He
approached Mrs, Pathelger and she pleaded with him not to
shoot (R8)., He put his arm about her, led her downstairs
saying "lama come on"', took her into the bedroom, told her
to undress, threatened her with his pistol, forced her to
lie down, and penetrated her sexually (R8). He then ran to
the door leading upstairs, and when she asked him what he
wanted he replied, "Baby"tRB). She pleaded with him not to
touch her daughter, who was only fourteen years old, and he
then threatened her with the gun again and penetrated her
sexually a second time (R8), She stated that on both occ-
asions she felt his "penis inside my vagina" (R8)., The
following morning,.15 May 1945, she repcrted the occurrence
to the American authorities (R19).

(b) Specification 1,'Chargg II (Burglary), The evidence
with reference to the Specification of Charge I, hereinbefore
summarized, comprises the facts pertinent to thils offense.

(c) ation 2. Charge II (Housebreaking). Between
2200 hours and 2300 hours, 16 May 1945, accused was seen walking
toward the home of HermarnWagner in Grotizingen, Germany, which
was approximately 150 yards from the station of his organization
(R18,22,26-29), The lower floor of this home:was occupied by
Emile Wagner (R24). Accused climbed over the courtyard door,
and emtered the house by 1lifting the front door from the hinges
(R22-26), Although the door was lécked, it did not fit the
frame (R23), Wagner and his wife went downstairs and observed
accused standing inside the house (R23,26), After demanding
wine and liquor, accused drew his plstol and searched the house
(R23-27). He stated he was looking for a"lady"* (R23)., He
continued to threaten Wagner with his pistol, and forced him
downstairs while he searched a lower apartment (R23), Shortly
thereafter he left (R24), 1In about fifteen or thirty minutes
he returned and again went upstairs and searched the rooms (R24),
Finding no one, he forced Wagner's wife downstairs, threatening
her at the time with a pistol and knife, and grabbing her by
the wrist (R24). She called for help and when Wagner went to
aid her he struck him with the pistol, injuring his arm (R24),
Accused left shortly thereafter (R27), The charge of quarters
for accused's organization made a bed-check of the accused's
barracks at approximately 2245 hours on 16 May 1945, but accused
was neither there nor in the latrine (R44-47), Search of -
accused's personal effects on 17 May 1945 disclosed possession
of two pistols and a ten-inch knife (R29), :

_4.~ Evidence fér the defense, Accused's rights as a witness
were explained to him by the court, and he elected to take’ the

- stand as a sworn witness (R30,31), He denied having seen any
of the German civilians connected with thecase prior to the
- 3 =RESTRICTED
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investigation, and gave an account of his actions at

the times in question which placed him at places other
than the homes of the German civilians involved herein
(R31-35). The testimony of other witnesses for the defense
tended to corroborate that: given by accused (R36-44),

5. (a) Soec on
1; Charge II The record of trial convincingly
closes an unlawful and violent breaking and entering of

the home of Mrs, Emilie Pathelger, followed by rape, and no
issue of fact as to the commission of the acts igs raised by
the evidence. o

' Mrs. Patheiger was the only witness to testify as

- to the actual rape, but her testimony is corroborated by that
of her son, and the court was Jjustifled in giving 1t credence,
Rape being the unlawful carnasl knowledge of a woman by force
and without her consent (MCM 1928, par, 148b, p. 165),

became the duty of the prosecution to prove all these elements.
The evidence does not indicate actlve resistance by Mrs.
Pathelger, but her submission is shown to have been induced by
-~ the use of a pistol, ard under such circumstances no Inference
of consent arilses because of the absence of active resistance
(CM ETO 3993, Ferguson et al). She testified that penetration
was completed, and, there béing no consent, this alone was
sufficlent to constitute the force indispensable in rape (MCM
1928, par. 148b, p. 165).

: The evidence disclosing a breaking and entering of
Mrs. Patheiger's dwelling in the night, the only question for
. consideration is whether the breaking and entering were done
with the intent to commit rape, as alleged (MCM 1928, par,1494,
p. 169), The events occurring thereafter in her home viz, the
rape, clearly support the inference that an intent to commit
rape,attended the unlawful entry,

The only issue of fact raised by the evidence relates
to the identity of accused, Both Mrs, Patheiger and her son
Reinhold postively identified accused, and, the record of trial
disclosing they had ample opportunity on the night in question
to observe him, the court was warranted in viewing their- i
testimony favorably. Moreover, other evidence tends to corrob-
orate their identifying testimony. While accused denied any
connection with the offenses, and the evidence offered in his
behalf tended to corroborate "his recital of his activities, this
only tendered an lssuable question of fact which, in view of the
substantial and competent evidence offered by the prosecution,
is not a matter open to examination here (CM ETO 895, Davis).

The record of trilal containing substantial competent
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evidence on all elements of the offenses, the findings of
the court are clearly supported.

(b) Specification 2, Charge II (Housebreaking), The
evidence 1is undisputed that on 16 May 1945 a colored soldier
unlawfully enteréd the dwelling of Hermann Wagner and Emile
Wagner by removing the door from the hinges, and that thereafter
he committed assaults upon Wagner and his wife. The record of
trial abundantly supports the inference that the unlawful entry
was accompanied by an intent to commit the assaults, and the

"requirements of proof for housebreaking were clearly satisfied
(uCM 1928, par. 149¢, p.169). Here again the only question for
determination is whether the identity of accused is adeguately
established, Both Wagner and his wife positively identified
accused as the soldler who entered their home and committed the
assaults, while the testimony of accused, which is supported by
evidence tending to corroborate his version of his activities,
constitutes a denial of the prosecution's evidence, - accused
denying any connection with the offense and otherwlse accounting
for his presence at the time in question, The testimony of the
victims, based on an opportunity to observe, is positive and
finds support in the record, however, and a conflict in the
evidence has been resolved by a fact-finding body, The findings
of the court, belng responsive to substantial competent evidence,
are supported by the record of trial, ’

6. The charge sheet shows tﬁat accused is 33'yeérs of age
and was inducted 26 August 1942 at Fort Benning, Georgia, No
prior service is shown,

°
&

7. The court was legally constituted and had Jurisdiction
of the person and offense, No errors injuriously affecting the
substantial rights of accused were committed during the trial,
The Board of Review is of the opinion that the record of trial
1s legally sufficient to support the findings of guilty and the
sentence,

8. The penalty for rape is death or life imprisonment as
the court-martial may direct (AW 92)., Confinement in a penitent-
iary is authorized upon conviction of rape by Article of War 42
and sections 278 and 330, Federal Criminal Code (18 USCA 457,567),
and upon conviction of burglary and housebreaking by Article of
War 42 and section 22-1801 (6:55), District of Columbia Code, -

The designation of the United Sta%es Penitentiary, Lewisburg,
Pennsylvania, as the place of ¢onfinement is proper (Cir.229, WD,
8 June 1944, sec II, pars, 1bp (4), 3b)e =~ =

Judge Advocate.

Judge Advocate,

( ON LEAVE): Judge Advocate,

=5 = RESTRICTED
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o 1st Ind, ' ‘

War Deﬁartment Branch Office ¢f The Judge Advocate General -
with the European Theater.' 18 NOV 194 _ TG:Commanding
: Generalé United States Forces, European Theater- (Hhin) APO

757, U.S. Army,

s

NOLTIR ,‘.mon o’rsLi ol

1. In the case of Sergeant MILTON HOLT (34410964)
Company B, 94th Engineer General Service Regiment, atten%ion
1s inviteé to the foregeing holding by the Board of Review .
that the record of trial is legally sufficient to support the _
findings of guilty and the sentence, as commted, which holdin
is hereby approved, Under the provisions of Article of War 50i
you now have authority to order execution of the sentence.

2, When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
‘and this indorsement, The file number of the record in this
office is CM ETO 17340, For convenience of reference, please
place that number 1n brackets at the end of the order (CM ETO

17340, 5 <o

¥
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Eramnch Office of The Judéq 'Advoéate General !

with the
European Theater
APO 887
BOARD OF REVIEW NO. § , 2 4 0CT.1945
CM ETO 17373 '
UNITED STATES ; 36TH INFANTRY DIVISI ON
Ve ) Trial by GCM eonvened at Geislingen,
) Germany, 17 September 1945, Sentence:
Corporal CLIFTON C. HOWE, ) ‘Dishonorable discharge, total forfeitures
(34545222), Company M, . ) and confinement at hard labor for life,
142nd Iafentry ) - Eastern Branch, United States Disciplimry
) Barracks, Greenhaven, New Yorke

HOLDING by BOARD OF REVIEW N0, §
HILL, JULIAN and BURNS, Judge Adwecates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review, ’

2, Accused was tried upon the following charges and
. specifieations: _ o

CHARGE I: Violation'of the 92nd Article of War.

Specificationt In that Corporal CLIFTON C. HOWE,
Company "M", 142nd Infantry, #£0 36, U. S. Army,
did, at Kaiserlautern, Germany, on or about 12
April 1945, with malice aforethought, willfully,
deliberately, feloniously, unlawfully, and with .
premeditation kill ones Technical Sergeant James ’
Ae Byram, Company "M™, 142nd Infantry, a human
being by shooting him with an Mel Rifle,

. .
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CHARGE II: Violatioa of the 86th Article 'of Ware

- Specificationt Im that * ¥ # being on guard =nd
. posted as a sentinel at Kaiserslauternm, -
Germany,.on or about 12 April 1945, did lea.ve
his post bafore ho was regularly relieved.

He pleaded not gui]b :nd, two-thirds of the members of the oourt present
atthe time the vote was taken concurring, was found guilty of the cha.rges
and spesifications. No evidence of previous convictions was introduced,.
Three-fourths of the ‘members of the court present at the time the vote
~was taken concurring. he was sentenced to be dishomorably discharged

the service, to forfeit all pay and allowances due or to become due, . _
and to be confined at hard labor, at such place as the reviswing authority

msy direot for the term of his natural life, The reviewing authority approved

"the sentence, designated the Eastern Brs.nch. United States Diseciplimary
Barracks, Greenhaven, New York, as the pla.ce of confinement, and forwarded
the record of trial for sction pursuant to Article of War 503

* 3+ The evidence for the prosscution shows that at 1800 on

12 April 1945 the ascused mad Private First Class Henry Halicki
were posted as "walkinz guards™ in a railwgy yard at Kaiserslautern,
Germany (R9,13)e The tour of duty was from 1800 to 2200 snd consisted

of guarding a line of box cars, with mecial instruetions to keep
- eiviliens out of the yard (R10,13), Shortly after_ going on duty
Halicki started to walk along the line of freight cars but accused
remained, stating that he was not going to walk the poste TWhen
Halicki returned to the place he had left accused, the latter had
departed and he did not see him again that night. Halicki observed
that aceused had been drinking by “the look in his eyes", but he
was abls to stand and walk without sy difficulty (R10-12)s At
sbout 1830 Staff Sergeant Sidney Je Champney, Corporal of the Guard, who
- had previously posted ascused, brought raincoats for the guards and
discovered that accused was not on his post. As accused had not. been
. *relieved from duty, Champney made a search and found him in a railwsy .
station about 75wl00 yards off the post pointing & tommy gun at the
back of another soldier (R10,14ml15,23)s He told Champney that the
 soldier did not have the password (Rl4)., Only civilians were required
to give the password(R19)s Accused was staggering, ki speech was mot
clear, and Champney, being of the opinion that he was drunk, took away

the gune Champney left and returned with deceased, Technical Sergeant
James A. Byram who was Sergeant of the Guard, and the latter directed
- directed ascused to accompany them to the billet (R14,20), Deceased
sand secused "had a few words® (R15,21) on the way and when they arrived.
deceased ordered accused to go upstairs to bed, asking Champney to ses
-that the order was carried out, When Champney started up the stairs

‘
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- . sccused threatened to t hrow a hend grenads down on him, -Champney
continued en his way followed by deceased, When they reached the

" top of the stairs an, argument took place and accused told deceased

that "if he fucked with him he blow his ass off". He said the ,
words "kind of slow like™. Deceased replied "You ain't got guts .
enough™ and accused answered "You'll see”. Accused "quite aways" :
‘shead of the others entered the room of Private First Class Alfredo

Fo Rios and deceased followed along the hallwsgy rolling up his shirte
sleeves, Champney urged deceased mot to go into the room but was
brushed aside (R15-16,22,25)e¢ Rios was alone in his room when acoused
entered at about ‘2000 hours and asked for a Thompson SubwMachine

Gun. Rios told him the gun was not there, After looking around tie
room accused picked up an "M-l" rifle., Atthis time deceased entered ,
the room, unarmed but "rolling up his sleeves”. Accused seeing deceased
walking toward him took s few steps backward and told him to keep away
"or I shoot your ass®, Deceased replied "You ain't got guts to do

that" (R28-32)s Rios left the room and immediately eight siots were -

heard, "it was fast shooting" (R7.17 30)a Techaioal Sergeant Paul F.. .
De Martini on hearing the shots went into the hallwsy when he saw
accused walking toward him with the rifle in his and "talking to
somebody"s He disarmed acaiged and heard him say "The old bastard
didn't think I'd shoot him,but I dide I may get the chair but I

don't give a damn" (R36)e Immediately following the shooting deceased
was found unconscious on the floor inside the room, his head about -

two fot from the doors A considerable amount of blood was on the

floor (R8,17,31,35). His pulee was beating very slowly and he died -
in a feru: minutes (R6=7)9

- Rios described deeeased as & lerge nm snd "pretty" roug,‘n"
He believed deceased was angry whem he followsd accused into the - .
room because"his face was.red"(R32-33)e It was stipulated (Mn.Exel) o
betweer the prosecution, defemse counsel and ascused that if First S
Lieutenant William Goldstein, Medical Corps, were present in sourt. .
he would testify that he examined deceased at about 2010 hours on-
12 Aprll 1945 and that his examinaﬁon revealed the following:

*l. Perforating wound, point of entry at
- Epigastriums Point of exit, left side
of abdomen, posteriorly Just below the
" rits.
L}
2, Perforating wqund', point of entry ‘below
: point of left elavicle. Exit superior
: surface of left shoulder between base o
+ of neck and left shoulder joint. -

Se Perfore.ting wound through flexor surface
of left forearm.
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4, ﬁacerated wound left hand.

Either number 1 or 2 of the wounds could have been fatal.
‘Death was almost instantanecus. Soldier was dead upon my .
arrivals There was no 'breath, pulse, heartbeat. respiration'
or corneal reflex®, -

o

.

- 4. For the defense a witneas testified that nooused wasg quiet, never
engaged in "brawls or fights" and was not known to start a quarrel (R37-38).
" Accused, after being advised of h:Ls rights as a witness, elected to remain
eilent (r38). .

"~ 5, Uncontradicted evidence showed that accused was on and posted as a
"gentinel and that he left his post before he was relieved, as allegeds There’
was thus every essentialelement of the offense under Article of War 86 (MCM
1928,par.146a,p.161; CM ETO 1161,We.tere;CM ETO 2131. Maguire;CM ETO 9144,Warren!.’

+6e a¢ With reference to the killing of deceased the evidence showed
"that imedlately before the shooting, accused threatened to shoot deceased e.nd
went in search of a weapon; that deceased followed accused into the room wher
the shooting occurred and was warned by accused to keep away or he would fire.
Shots were immediately hear d and although.the' two men were alone in the room at
the time of the .shooting, the ciroumstances clearly preclude any d oubt that
the shots which killed deceased were fired by accusede The fact that deceased -
advanced toward accused rolling back his shirt-sleeves in what might be considered
a threatening manner raises the question of whether accused acted in self-defense.
A person may oppose force to foree in defense of himself but may only use such
force as is reasonably proportionate 't the do.nger (Winthrop s Military Law and
Precodents (1920),pe674)s A claim of self-defense is not convineing whem it is
considered that accused was a.rmed end that deceased wae not, and that accused

threatened to shoot him dur:lng sn gzumentbefore any bostile movement was. .
made toward sccuseds The question of self defense was ome of fact for the
sourt to devide, - There is substantial evidence to swpport the court's finding
that ascused did not kill deeceased in defense of his person, but rather with
deliberation and malice, Under such state of the evidence the finding of
the eourt will not be disturbed on e.ppellete review (CMH‘O 9410 Loran; CM ETO
15200 Bobo and authoritles therein oited). _

. o~ At 4"
: b. on the quest:.on of whether aecused was 80 intoxica.ted thet
‘he could not havs entortuned ‘the necessary malice aforethought so as to
constitute the homicide murder, accused's actions clearly indicated that
although he had been drinking and in the opinon of one witness was drunk,
he knew what he was doing, eapeoially view of his statement immediately
following the killing, This evidence/ o?‘ such substantial nature as to
support the court's findings that accused's intoxication was not of such .
severe character as to replace his power of deliberation and’ judgement
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with passion, and under such condition the court's ‘finding is binding
on the Bourd of Review on appellate review (cM BTO 6229, Creech; CM ETO
9422, Norrisj CM ETO 12850, Phllgot).

v _c_. The question remains whether the quarrel between accused and
deceased over. the attempt to have accused go to bed justified or mitigatec
the offense comnitted. Such provocation as may-have resulted from the
sudden quarrel was legally inadequate from the evidence shown in the
‘record either to justify the killing or to reduce the offense to manw

slaughters, The evidence established that accused killed deceasedwithout
 legal justification or excuse and wth malice afore chought and that he was

therefore guiltyof murder(MCM,lQZB.par.MBa, Ppel62-167; CU ETO 3042,
Guy, Jr.; CMETO 4497, De Keyser; CM ETO 11059, Taner).

7. The charge sheet shows that accused is 22 years of age and .
wag inducted 20 February 1943 at Apalachicolla, Florida, XNo prior service
is shown. .

8+ The court was le‘gally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the cubstantial °
Pights of accused were comnitted during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the f1ndmgs of gullty and the sentence.

9s The penalty for murder is death or life imprisomment as the
court-martial may direct (AW 92). The designatlon of the Eastern Branch,
‘United States Disciplinary Barracks, Greenhaven, New York, as the place
of confinement, is authorized (AW 42; Clr.210, WD, 14 September 1943,

sece VI, a s amended),
. ‘ .
/I%%jw Judge Advoocate
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Branch Cffice of the Judge Advcocate General
with the
European Theater
APO 887
BOARD OF REVIEW NO § © . 273 0CT 1945
CM ETO 17407
UNITED STATES ; 3rd INFANTRY DIVISION
- \ 28 ;/ , ,
Private PHILIP E, ABRAHAM ) Trial by GCM convened at
(13109712), Company L, 7th ) Salzburg, Austria, 29 May 1945,
Infantry ) Sentence: Dishonorable discharge,.
) total forfeitures and confine-
) ment at hard labor for life, ..
) . Eastern Branch, United States
) Disciplinary Barracks, Green-
) haven, New York,

HOLDING by BOARD OF REVIEW KO.5
HILL, JULIAN AND BURNS, Judge ldvocltOl

. 1, The record of trial in the case gr the soldier nanod
abova has been examined by the Board of Review. |
2. Aoouaed wvas triod upon the following Charge and Bpocirication

CHARGEs Violation or tho 58th Article of War

Specifications In that Private Philip E, Abraham, Company
"Lt 7th Infantry, 414, at Naples, Italy, on or about 16 February

: 194i desert the servico of the United siates and did remain absent

in desertion until he was apprehended at Rome, Italy; on or about

27 January 1945. .

He pleaded not guilty and, ‘two-thirds of the mombers of the court
present at the time the vote was taken concurring, was found guilty
of the Charge and Specification., No evidence of previous convictions
was introduced. Three=fourths of the members of the court present:
at the time the vote was taken concurring, he was sentenced to be
dishonorably discharged the service, to forfeit all pay-and allew-
ances due or to become due, and to be confined at hard labor, at

such plece as the reviewing authorit direct, for the te -
his natural life, The reviewing aud or ty approved the sed??ng {

L . o
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designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement

and forwarded the record of trial for action pursuant to Ar%icle
of War 503, .

3. Evidence introduced by the prosecution showed that
accused was on 16 February 1944 a private in the United States
Army, and that having been transferred to the Third Infantry
Division he was on that date assigned to the 7th Infantry Regiment
and on the same day assigned to Company"L" of that Regiment (RS8,9,
pros,.Exs.A.B), Accused was not seen reporting to Company "I" on’ :
that date by the company commander nor seen by him "present for |
duty" during an ensuing period which ended ? June when this officer
was relieved of that Gommand, On and after 16 February, Company
"L" was "in the line on Anzio" (R9,10), On 14 May 1945, accused
made a voluntary statement to a sergeant who was then on duty at
the Third Infantry Division "straggler collection point" in which
"he stated that he went AWOL from the replacement depot near Naples,
and stayed there approximately two months and from then he went to
Rome where he stayed approximately five months where he was appre-
hended" (R10,11), Accused also made a voluntary statement to the
investigating officer in this case in which he said "that he went
AWOL from the replacement depot and that he intended to be gone ,
only overnight and come back next day., He Just kept putting it off
and didn't come back" (R12,13), ,

4, His rights as a witness having been explained to him,
accused elected to make an unsworn statement, This was in writing
and was read by the defense counsel. Accused told of being inducted
in September 1942, of his subsequent combat assignment and of his
combat experience commencing with the drive "toward Sedjenane",
including the battle for Bizerte, combat in Sieily, his assignment
to the Third Division in September 1943, the arrival in Italy and
the battle of the Volturno River where, he said, he was pretty well
shaken "spotting blecod", by a shell ht%ting close by, He related
. his participation in savage fighting that continued until his div-
-1sion reached the Cassino front where it was relieved and he went
in the hospital (R14-17), This statement continued:

"and after I came out of the hospital I was
sent to a replacement depot and I was shifted
from one company to another and I got tired
of that and tried to get into the Rangers, At
that time they were taking wlunteers for it but
I d1dn't pass the physical because of my eyes
were bad, Rumors were golng around that we
were going to an Engineer outfit but they changed
that also and then I got a pass to town and 1
started to drinking and met a girl which I really
fell for and I stayed awhile and was afraid to tell
an M,P, my troubles, Then I met a staff sergeant
from the 34th Division and he was on pass and he
told me he might be able to get me in his outfit.
and when we got up to his company his company
commander said he would like to take me but he
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couldn't and then I hung around the front
there for awhile trying to get into some
outfit then I eouldn't do no good so I came
back to Rome". - :

Se The specification of which accused was found guilty,
in viclation of Article of War 58, alleged desertion at Naples,
Italy, on or about 16 February an& absence in desertion until
appreﬁension at Rome, om or about 27 January 1945,

“Desertion 1s sbsence without leave accompanied by the
intention not to return, or to avoid hazardous duty, or to shirk
important service" (MCM 1928, par. 130a p. 142), absence without
leave is "when any person subject to military law is through his .
own fault not at the place where he is required to be at a time
when he shoull be there" (MCM 1928, par. 132, pp.1l45,146),

The prosecution showed that, on paper at least, accused
had been transferred to the Third intantry Division on or before
16 February,that word of this was officlally received at the
Divisicn ana that on the same day accused was assigned to Company
'L’y 7th Infantry in that division. There is some evidence that
accused did not report to Company L. It is reasonable to presume

_that accused's ordered transfer was from a replacement depot., His
routing to Company L was through Division Headgquarters. It is a
fair presumption that had accused reported or arrived at Division
Headquarters, he would in due course have appeared for duty at
Company L; and the corollary is equally reasonable that accused's
failure to appear at Company L indicated that he had not arrived
at Division Headquarters, ' ,

While this evidence may not convince beyond a reasonable
doubt that accused in fact falled to report pursuant to his transfer
and that failure to do soc was willful, it is sufficient gircumst-
antially to support ths confession of accused that he willfully
absented himself without leave from a replacement depot near Naples,
. and was absent for some months, which is all that the law requires
(MCM 1928, par,ll4s, p. 115). The extra-judicial confession of
accused is further supported by his admission in court, The approx-
imate length of this absence, showing its inception, the place at
which the inital absence occured, admitted by accused, together with
the known location of the company to which accused was assigned at
the time in question, form a perfect supporting pattern for each
factual allegation of the Specification, .

From the proven seven months of absence, the court was amply
Justified in fnferring that accused intended to desert either at.
the inception of his absence at some time during its incidence, This
was desertion as charged (CM ETO 1629, Q'Donnell; CM ETO 7663,
Williamss CM ETO 10713, Clarki CM ETO 10741, De Witt Smith; CM ETO
12045, Friedman). = L -

"3" . | .
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6o The charge sheet shows that accused 1s 22 years
9 months of age and that he was inducted 17 September 1942
at Pittsburgh, Pennsylvanla. He had no prior service,

7. The ecourt was legally constituted and had jurisdiction
of the person and offense, No errors injuriocusly sffecting the
substantial rights of the accused were committed during the trial,
The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the
sentence, ) -

8. The penalty for desertion committed in time of war is
death or such other punishment as a court-martial may direct (AW
58). The designation of the Eastern Branch, United States Dis-
c¢iplinary Barracks, Greenhaven, New York, as the place of confine-
menta ég authorized (AW 42; Cir.210, WD,14 Sept 1943, sec.VI, as
amended). ‘

_ ’ﬂ%%;:/%%gﬁéﬁélJudge Advocate
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Branch Office of The Judge Advocate General
with the
European Theater’
- APO 887
BOARD OF REVIEW XNo. 5 17 NOV 1945

CM ETO 17468

UNITED STATES SRD INFANTRY DIVISION

Ve

Triel by GCM convened at Wil-
dungen, Germany, 24 July 1945.
Sentence: Dishonorable dis=-
charge, total forfeltures and
confinement at hard labor for
life. Eastern Branch, Unilted
States Disciplinary Barrazks,
Greenhaven, New York.

Private VITO DALO (31387725)
Company L, 7th Infantry

Vst Vsl Vsl Vet Nt eyt Nt Vs Vst Nl St “Smat?

HOLDING BY BOARD. OF REVLEW No. 5
HILL, JULIAN and 'BURNS, Judge Advocates

1; The record of trial in the case of the soldier
~named above has been examined by the Board of Review.

2. Accused was tried upon the following Charge and
dpeciflcations:

CHARGE' Violation of the 6lst Article of War.

Specification 1l: In that Private Vito Dalo,
Company "L" 7th Infantry did without proper
leave, absent himself from his organization
near Trouche, France, from about 27 November
1944, to-sbout 20 February 1945,

Specification 2: .In that # # # 314, without
_proper leave, absent himself from his organ=-
‘1zation nehr Pozzuoli, Italy, from about 21
July 1944, to about 23 November 1944,

- -
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On motion of the precasecution not objected to by the
defense, after arraignment and before accused plead, the
~court aemended Specification 1 to reald "from sbout 27 Nov-
ember 1944 to a date unknown". He pleaded not gullty
and, two-thirds of the members of the court present at
the tiue the vote was taken concurring, was found gullty
of the Charge and specificationa. No evidence of previous
convictions was lntroduced. Three-fourths of the members
of the court present at the time the vote was taken con-
curring, he was sentenced to be dlshonorably. dlacharged the
service, to forfelt all pay and allowances due or to become
due, and to be confined at hard labor at such place as the
reviewing authority may direct for the term of his natural
life. The reviewlng authorlty approved only so much of the
£inding of gullty of Specification 1 of the Charge as in-
volved a finding of gullty of absence without leave from 27
November 1944 to a.date unknown, and only so much of the findings
of guilty of Speclfication 2 of the Charge as involved a finding
of zullty of absence without leave from 21 July 1944 to a date
unknown; approved the sentence, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as
the place of confinement and forwarded the record of trial for
action .pursusnt to Article of War 501, :

3. The evidance for the prosecution showed that accused
was on 21 July 1944 a member of Company L, 7th Infantry, which
was stationed at Pozzuoli, Italy (R8), On the afternoon of
that date the company was-scheduled to take a hike, and it was
discovered that accused was not present (R9). A search was
made of the company area, but he was not found (R9, 10). A
duly suthentlcated extract copy of the morning report of
Company L, 7th Infantry was admitted into evidence. It showed
"three pertinent entries relating to accused. The first, dated
22 July 44, "Fr duty to AWOL 21 July 1944"; the second, dated
27 November 44, "AWOL to dy, 1400 this date"; the third, 3dated
29 November 44, "From duty to AWOL (hour unknown) 27 November
1944" (R7, Pros, Ex. A). ' .

4, Accused, after having been fully advlsed of hils .
rights, elected to make an unsworn statement. He was inducted
in September 1943 when 18 years old, was at Camp Croft, South
Carolina for four months and then sent overseas: He landed in -
Siclily in Xarch and was asslgned to the 7th Infantry when they were
at Anzlo. He remained with the outfit during the push on Rome
and tralned at Pozzuoll, Italy. In llarch 1945 he contracted
pneurionia and was at the Filfth Genersl Hospital for three - -
months., ©On hls release he was reassigned to the 7th Infantry
and remained with them untll 4 July. Late 1n March or early
in April he was interviewed by the division psychiatrist who
told him it was "all well and good" for him to go back to .

-2-'
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' duty of the company commander would accept him, The company

commender refused although he had never seen him. He had
never before been court-martialed or received any company
punishment (R11,12). ' S

5., The reiiewing authority in his ection dilsepproved

. 80 much of the findings of gullty as involved findings that

accused's abgencesa endured for specifled perlioda. . As the
offense of absence without leave 1ls complete when the person
absents himself without authority from hls place of service

-proof of the duration 1s not essential to sustain a conviction

of the offense (MCH, 1928, par.67, p.52). Exetutive order
9267, 9 November 1942 suspended limitatlons of punlahment for
absences wilthout offlcial leave under 6lst Article of War as to
offenses committed after 1 December 1942, Consequently the
length of time of accused's absences was Immaterial in con- ,
sidering his guilt (CM ETO 1249, Marchetti). The unimpeached
entries in the company morning report and the testimony of the
witness that accused without proper leave absented himself

from his organization on 21 July 1944 end on 27 November 1944

and remained absent to s date unknown thereby established all
the. necessary elements of the offense of absent without leave
in violation of Article of War 61 (MCE.1928, par.l32, p.l46).

6. The charge sheet shows that accused 1s 19 years and
9 months of age and was Iinducted 7 September 1943 at Providence,
Rhode Island. He had no prior service, '

K 7+ The court was legally constituted and had - Jurisdiction
of the person and offense. No errors Injuriously affecting

" the substantlal rights of accused were committed during the

trlal. .The Board of Revliew is of the opinion that the record
of trial 1s legally suffilclent to support the findings of
guilty as approved by the reviewing authority and the sentence,

8. The designation of the Eastern Branch, United States

"}Dﬁsciplinary Barracks, Greenhaven, New York, as the place of
_confinemént is proper (AW 42; Cir,.210, WD, 14 Sept. 1943, sec. VI,
as. amended). . , ' _ - _ o

Judge Advocate
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Branch Office of The Judge Advocate General
with the
European Theater’
APO 887
BOARD OF REVIEZW NO. :
o2 2 4 OCT 1945
. CM ETO 17409 ‘ o
UNITED STA TES % 3RD INFANTRY DIVISION
Ve % _
Private DAVID L. FARRADAY, JR. ) Trial by GCN, convened at Salzburg,
(33779416), Company K, ) Austria, 11 June 1945. Sentences::
Tth Infantry )} Dishonorable discharge, total forfeitures
) and confinement at hard labor for life,
g Eastern Branch, United States Disciplinary

Barracks, Greenhaven, New York

- HOLDING by BOARD OF REVIEW NO. 5. ' ..
HILL, JULIAN and BURNS, Judge Advocates -

l, The record of trial in the case of the soldier named above has
been emmined by the Board of Review,

24 Accused was tried upon- the following Charge and Specification:
CHARGE: Violation of the 58th Article of Wars '

Speciﬁ.catiom In that Private David L. Farraday, Jre,
Company "K%, 7th Infantry, did, at Naples, Italy, on .
or about 8 Auguat. 1944, desert the service of the . .
United States and did remain absent in desertion until
he was apprehended at Marseille, France, on or about
25 March 1945. , -

He pleaded not guilty and, all of the membera of the court present at the

time the vote was taken concurring, was found guilty of the Specification of

the Charge except the words, "desert the service of the United States and .

did remain absent in desertion until he was apprehended at-Marseille, France,

on or about 25 March 1945", substituting therefor the words, "without proper "

A
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leave absent himself from his organization until he returned to military
control at a time, place and manner unimown"; of the excepted words, not
guilty, and of the substituted words, guilty; of the Charge, not guilty,
but guilty of a violation of Article of War 6l. No evidence of previous .
convictions was introduced. Three-fourths of the members of the court

- present at the time the vote was taken concurring, he was sentenced to be -
dishonorably discharged the -service, to forfeit all pay and allowances due
or to become due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for the term of his natural life. The
reviewing authority approved the sentence, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the place gof
confinement, and forwarded the record of trial for action pursuant to Article
of YWar 50%. .

3. The evidence for prosecution shows that prior to 8 August 1944,
Company K, 7th Infantry, the organization to which accused belonged, had
been engaged in amphibious training preparatory to making a landing in
Southern France (R7,10). On 7 or 8 August, when the Company left the
bivouac area to embark, accused was not present. A check of the area
fuiled to reveal his whereabouts but his equipment was found (R11). Accused
was not aboard the ship when the company departed in the morning of 8
August, nor was he present vhen they landed in Southern France where enemy
resistance was encountered (R7-10).

First Lieutenant John R, Soules, first sergeant of Company K on
8 August, testified that he did not give accused permission to be absent,
that he was present in the company from that date until 25 March 1945
except for an interval totaling ten weeks, and that during that period
accused was not present (Rll). On information received from "S-1" rear,
7th Infantry,.on 6 October.194l that accused was being reassigned to the
company, he entered him in the company morning report, but when accused
did not present himself, marked him from reassigned to "AWOL" (R12).

L+ For the defense. Two enlisted men who had observed accused in
. combat over a period of time testified that in their opinion he waw a good
combat soldier (R13-14).

. The accused, after being advised of his rights, made an unsworn -
statement through his defense counsel substantially as follows: He entered
_ the army in May 1943, arrived overseas five months later and because of

physical defects was held at Oran for a time. . He was then shipped to Italy
and joined the 3rd Division at Anzio in February 1944. He went into action
as a platoon runner and was "nearly killed" when the enemy tried to push
the invaders from the beachhead. One platoon was completely surrounded and
as the enemy advanced toward his position he fired clip after clip of ammue
nition at them. After fighting all day he was stunned by two rifle grenades
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but recovered to go out with 14 others to stop oppesing forces that had .
penetrated their lines. They lkilled about twelve and captured fifteen

of the enemy. Accused was in the lines at that time for about two months,
except for a three-day rest, when he was hospitalized for six weeks because
of an infected hand. The statement further related that when accused returned
to his company it suffered heavy shelling and his platoon was entirely cut
off; that later, after three weeks' training, the company, in advancing

toward Cisterna, was pinned down by enemy fire and he went forward to expose
himself in order to ascertain the enemy position; that after being rescued
from its positions it advanced through Cisterna to Valmontone where all but
twelve men of his platoon were killed; and that from there the company pushed
on to Rome (R15-18), , N

5. It is shown by the unimpeached entry in the company morning report
and the testimony of witnesses that accused without proper leave absented.
himself from his organization on 8 August 1944 and remained absent until
he returned to military control at a time and manner unknown, thereby estab-
lishlng all the necessary elements of the offense of absence without leave
in violation of Article of War 61 (MCM 1928, par. 132, p. 146). -

6. The charge sheet shows that accused is 20 years 1§ months of age
and that he was inducted 5 May 1943 at Philadelphia, Pennsylvania, He had
no prior service, :

7o The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial rights
of the accused were committed during the trial. The Board of Review is of
the opinion that the record of trial is legally sufficient to support the
findings of guilty as modified and the sentence.

8. The designation of the Eastern Branch, United States D1501p11nary
Barracks, Greenhaven, New York, as the place of confinement, is authorized
(AW k2; Cir. 210, WD, 14 Sept l9h3, sec. VI, as amended). ’

Judge‘Advocate
Judge Afvocate

TY) Judge Advocate

RESTRIGTED / '7 o 9
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Prench Office of The Axie hdvosate Gonssed B
wth the
3 1 Theates
a0 007
BOARD OF ROWITY 50, 3 24 0CT 1945
o ¥00 1728

YHITED BTATED g 79TR THFAKTRY DXVISION |
v ) Trial by 0, ocovened at NHahedm,
* ~ Junsg Sentanoa: .
Private Plrat Clagn VIIUH C.

o Intey e labor for 14fe, Ul Perdtentisry,
o . e
; I’mayb:;uu. ’

HOLDING Yy DOAID) OF REVIRY KO, 3
SISZPYR, GITRAN and IIEY, Judge Advcostes

le The record of trlal in tho cass of the soldie namsd above lmg
bean exaxined dy the Doard of Review,

2 Tha scodsed was tried upon the following Charge @i Spacifioations
CIARTY Violation of the 92nd Article of Far,

Specifioationt In that Private Pired Cless Vesnon C,
Cheeney, Capany 4", 315th Infentry, d:!.:é, ab
Boclem, Testfelen, Germany, oa or abmut 6 Mxy 1945,
wth mlies aforethmcht, willfully, deliberstely,
Salenioualy, unlarfidly, sxd with premocditation
X1l me Gtelf Sargeent Francis J, Poellucdi,
Corpary "A% J15%h Infsntry, a Jaman being by shoote
ing Mn with a pistol,

Ba pleaded not pnilty to and tao=thirds of the meeberw of the court presceng
st the tims tha vots wes taken ooncurring, was fourd uilty of the Charge
e Specifisation, o evidencs of pruviocos omvictions was ntroduced,
MThree-faoithd of the meders of the ocurt present at Ve time the vots vas
takan conanTing ho was sontenced to be dlishanorally discharged the sexvies,

a% hard labor &% such place as the reviewing anthority mey direct, for the
mthority spproved the santancs,
u%haphu'ot
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3¢ Prosestion's Dvldenows On 6 ey 0L the Pourth Matomn of
MA,ST?E" of shich sconsad wad & medu, wos looated in
Doctem, Dewmezy (RA), an-mgt N9 alftemoo of that dzy accuped drade

aungvat'mﬂtmmdmms’wmt'mmmmnm
thirty slyosady® (R25=25,33)e Shortly bafore 1830 howrw Staff Darposmd
Francls Je Poallucd (Gecsssxd) end Privats Firsh Clozs Proquale Serafina,
Wmmmmmmmﬁﬁnanmmﬂmmmm
that "a saldier wos fichting two giria®, scocsgrarded tham to the place of
the allegsd dizturbanse (RC=2,5u). m&wmmmmmm
mumwmm,mammawm,wmum
Jaw® (R9,53=5h)e Acomsad myeured ¢ by faulins rood®, Yo
mmauzmmm-mmhm-wvm:“( 19)e Decoased
asked o of the girls vhio had hit hep, Amwdm&d,"lmthu". D=

| "-MWWMRM'W%MGP. Tdecnsed replisd, "I'm not peing

to tha CPY, mmsm,-thm@s:mms'mnawu
baclc mmye Acoupod wend after trind 40 ud halAd of Mnm and with the
words "I'm nod poing €0 4 you, I em coing to shood you® tosk eut a LS
caliber piatal end fived, Deasazad, sbeut four or five foat mesy, clutched
nmnaummmr@uwmm(mum,sﬂ).

A% thad momad Btall Bwrpsant Willim H, Dittmar, of the sane
Mmmmmm hesrd the shot and went to investigate,
sogased mparentily dronkt standing o or thres fest from decsasoed
mmmm. The latter sald, “Kalp ma, pummpw(m,zz).
wvent for nadleal side Frivets First Class Eemmeth Fachal,
mdcmw&.mmmmmwmmwm
Aomged wived the wospont & mnd flred into tho el before handing 14
40 Yan Yeahsl (R:L)-lh.S?)- Deoenced was riven first add (RL,29)s Aoousedts
concdnet at thiz time wre varionsly desoribed by withesssss lo was madlinge
(r28); 1= wrnted to docsasod In thy wialanoog !amdnxﬂgm
memm s &Y he 414 not seem %o realisa hs had

fhe Ghot Which had Mt dscessed (T23=30)s Lstcr he was cbearved &b Sthe
whers ha was "sitiing on the steps crying's Mlred Lisutanamt
mmu.wmormm'aam,mm»mmmmm
mumwm

4“«Wh1=|tom«ntafﬁn3upuﬁmﬁ&

%g&“% g

£

was there with ma, we had him tg walk ant 4adk,
Tha mediosl officer had Mim Lo walk scroes tha

rom 0 times, od he oonld walk withoud ey
wvering or stagzmaring at ally sd he had no
stoppace in s gpooch that X eondd ¢ell™ (R35=36).
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was wall ordenbed™ (M33).

Later at 2130 hours a modisal exsdnation of ‘desessed showsd he
was “ant acultaly mundsd persay with 6 oo chod woand in his abdomsn
and severe henorrhage frea the wourslad srea”, o dicd a3 a result of
the wours ont 12 May 1945 (RFAs Prosd®ed)e

Le Ferr tho dafange, Captrdn Dermard deddberp, Medicad 7
Nigh Inflmbry Bolmad, tastifisd a2 s cxpert, 23 2 resuld of his
experience ab the Palleves Howpftal, Fer York, New Yok, upon the effecta
af alootnl on liwesn belingee However, hs di4 nod know acoused and had nob
exardned Ka in tda casa (R3=11,02), In the witnass' opinten, a persan
wy dyrink po mxch lquer thzd he 19 not resporwitle for Mis actions and
yut appenyr sobar when & shock canses the intoaloant 4o lose its affeat.
Ya daseribad the varying sffeats cf nleohel on difforent Inlividualy
(fLh4S)e In snawar to severanl questiona beased upm Nypothatical facts
{n 2 caze that pawllalod prozesution’s evidance againet aconsed, ha
mmmtmﬂmmmummmmﬁum

gy AR Mg richts wers explained (PSO-71) accunsd teatified that
his finished a Smor of puard dity at 0200 omrs on 6 Mxy 1945 and went

mwhnwwatﬁmplkmnppomm. He remumnd drinking and with
the halp of mother soldier drark shout foar quu+s of liquor, Me than

a pistal “rom s distance of & few feat, the tullet entering his abdeesen

hime Thare was no frling in the repidity with which ho then produced
& plotol ant firad with acouracy. The teatimony of
Kotchum and the madical of flosr who oboorved Ma actions and heard s
gpoach shordly after the shooting Andicated he wus not thm dranik,

mxmwwmmmsmummm’
use of a deadly waspon (MO, 1520, par,112s, p.1INg =nd sea CY 23
o A

stiva

E
|
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2, BaRa 7T1)e Howsver, this is a pramepiien of fmot, not of
an] the inference of walics 49 bo (rom from ths uss of a deadly
weapan 18 otwicusly weakar in & cape vhore a homicids is comeitted by a
cxbad infmiryxan to whom the use of a carbing is comsonplaoe than 1% {a
where a homicide is comzitted in a settled, pescefu) ooxsdty where the
very possession mxl use of firvarus 1s extrsordinary, In any eveat, the

uss of a deadly waspon is only aria pleoy of eviderss bearing upen the
Gestion of malice and tha presawmptlon or infaence arising Hrow this
feat may ba redrttad by the othar facts anl clrowmstonces surrounding the
eioida, In other wards, 4¢ 12 & more nocursto statemsnt of ths mle ¢
axy that malice, 1f it axistae, i3 to be inferrad fyos all tho-fnots and
cirousstnoss of the aass, of which the nethod Ly which the homicide was
comdtted 18 only ane (Unitad Ciatoy ve Xing (o0, v, 7Y, 1888) 34 red,302;
L0 CJ3, 806.25, P.27h)e The oourt rosolved againgt socused the question
‘whather Iis intoxication was of such desroe as to derrive him of the mantal
epacdty o poasess malioe aforethousht, Under the evidence adduced, this
- was & quentim of fast within the peculiar provinoe of the sowrd for deaterw
mination, Upon all the evidance the court was warranted in finding that
aocised 's intoxication at the time of the shooting was not of such severity
a8 to daprive him of his powsrs of daliberstion, Budh finding is Mnding
on the Toard of Naviow upen erpsllsta review (CH ¥T0 3 60, I’o%; ¢4 B0

W G4 P10 6229, Cranchy Qf W0 TIAS, Outlerynss G £70 16022,

Te ﬁuuhwmohot&m&ataw@edinﬂ?mummwm,
and enlistad 16 June 19h2 st Camp Forrest, Termesses, Ho had no prior
servios. : ,

8, The oourt was legally conatititad s had Surisdietion of the

. person anxi the offense, No errors injuricusly affecting the subatantial
richts of ths acousod waze comdttad diring the triale, The Board of ,
Review 1m of tha opinion that the racord of trlial is legally suffictient o
suppord the findings of pullty and the sentence, . T

9+ Ths penalty for mirder is death or life iuprisonasnt as the oourt-
nartinl may dlrect (AW 92), Confinessnt in a pmdtentiary is suthorised
upon conviction of marder by Article of Sar 42 and seocticns 275 amd 330, -
Fadarnl Criumtnal Code (18 Usch, h5h,567)¢ The dacignations of the Urd ted Otates
Pari tentiary, Teristmrg, PenosAvenis, as the place of confinament is ,
proper (Cir,229, ™, 8 Jdum 19, secsII, paredb(L), 3b)e

: | ;Benjamin R. Sleeper, Judge Advoosta

MALCOLM C. SHERMAN Judge Advocate

| (rr:mum Lixed) _Jadge Advocate
301749
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Branch Office of The Judge Advocate General

with the
’ Luropean Theater .
APQO 887 ce
BOARD OF REVIZN NO. 3 15 OCT 1945
CM ETO 17441 -
UNITED STATES )  NORMANDY BASE SECTION, CQAMUNICATIONS
g " ZONE, EUROPEAN THEATER, OF OPERATIONS
Ve
) - Trial by GCM, convened at Le Mans,
Private First Class ARCHIE ) Sarthe, France, 14 June 1945,
HALL, JR. (34900858), 3135th ) Sentence: To be hanged by the neck .
Quartermaster Service Company ) until dead.

HOLDING by BOARD OF REVIEW NO. 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

.~ 1s The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this, its holding,
to the Assistant Judge Advocate General in charge of the Branch Office of The
Judge Advocate General with the European Theater.

2. Accused was tried upon fhe following Charge and Specification:
_CHARGE: Violation of the 92nd Article of War,

Specification: In, that Private First Class Archie Hall, Jr.,
3135th Quartermaster Service Company, did, at Senonches,
France, with malice aforethought, willfully, deliberately,
feloniously, and with premeditation, kill one Private

" Sidney B. Fountain; a human being, by shooting him with a
rifle on or about 30 lay 1945, thereby inflicting a
mortal wound as a result of which the said Private °
Sidney B. Fountain died, at or near Chartres, France,
on or about 3 June 1945,

He pleaded not gullty and, all-of the membérs of the court present at the
time the vote was taken concu;ring, was found guilty of the Charge and

M t | 1.
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Specification. No evidence of previous convictions was introduced. All

of the members of the court present at the time the vote was taken con-
curring, he was sentenced to be hanged by the neck until dead. The review
ing authority, the Commanding General, Chanor Base Section, Theater Service
Forces, Zuropean Theater, approved the sentence and forwarded the record of
trial for action under Article of Var 48. The confirming authority, the
Commanding CGeneral, United States Forces, dfuropean Theater, confirmed the
sentence and withneld the order directing execution thereof pursuant to
Article of War 503.

3. The evidence for the prosecution shows that at about 0730 hours
on 30 May 1945, accused and other members of his organization, including
Private Sidney Fountain, the deceased, were sitting in their barracks prior
to going on duty as guards at a prisoner of war stockade at Senouches,
France, While deceased was "trying to take a nap", accused rubbed him on
the head, told him to wake up and teased him about “prisoner chasing"
(R5-6,7)s Deceased became angry and made a derogatory remark about the
mother of "whoever rubbed him over the head", then arose and walked over to
his bed and picked up his rifle and locaded it, after which he sat back down
beside accused with the rifle on his knee, pointing toward the ceiling (R6,
11)., Accused asked him several times whom he had got the rifle for, De-
ceased replied each time that he got it for accused (R9,10). One witness
testified that deceased told accused, "If you don't stop your fool shness,

I am going to shoot you" (R1l). Accused acted as though he was afraid of the
rifle (R14). After sitting awhile, deceased got up and laid the rifle on
his bed and went out to the latrine (R6,12). He returned about five minutes
later (R9,13). Accused, who had in the meantime obtained his own rifle and
stepped outside the barracks, met him niear the door (R7,12). Accused asked
him if he meant to do what he said. Deceased answered "yes", and accused
immediately shot him one time with the rifle (R13,14-15).

. Deceased was a "right quiet fellow" but becamre angered easily
(R8,15). Accused has a good reputation for "peace and quiet" and never
became angry or got into trowle (R9,12,15). In the company, it was con-
sidered "a very bad thing" to play with a loaded gun (R11,15).

It was stipulated in writing that Private Fountain died 3 June
1945 as a result of a .30 caliber gunshot wound inflicted on 30 May 1945
(R17, Pros.Zx.2). A certificate of a medical officer, admitted in evidence
without objection, substantially corroborates the stipulation and shows that
deceased was not under the influence of intoxicants or narcotics when first
observed (R17, Pros.tx.3). An autopsy protocol relating to deceased was
admitted in evidence without objection, but apparently was not read to the .
court (R17, Pros. Ex. 4).

On 5 June 1945, accused signed a voluntary written statement in
which he denied touching deceased before the latter got the rifle for him,
He further stated that he saw Fountain put a cartridge in the chamber and
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"got confused" -and sat still until deceased left the room. He then got his
- own rifle and met deceased at the door and asked him "why he wanted to draw
the rifle". Deceased said to him, "Aw, man, you know I wasn't going to do

anything". Accused "Jjust shot him'" and then "walked back into the barracks“
(R16-17, Pros. Ex. 1). :

Le After his rights as a witness were explained to him, accused elected
to testify (R18). He is 20 years old and from Nashville, Tennessee. On the
morning of 30 May, the members of his’'unit were sitting around the stove
waiting to go on duty at eight o'clock, They had all been good friends. As
Private Fountain sat with his head down, one of the other men walked up and
put his head on Fountain's head and called him. Shortly afterwards, Fountain
suddenly arose and went to his bed and got his rifle and sat with it point-
ing toward accused and said, "Hit me again". Accused then asked him several
times if he got the rifle for him. Deceased replied "Yes" each time. Accused
intended taking the rifle from Fountain, but when he leaned forward, Fountain
"reversed" the rifle and loaded it. Accused was then "more afraid than ever®
and "thought definitely that he meant it". Deceased got up and walked toward
‘his bed, but accused did not notice whether he put the rlfle down (R19-20).
Accused testified: .

uy goes to my bed at the same time and gets my rifle.
I just had in mind that I was going to shoot him,
3 3 ¥ T felt then that nothing could stop me, ¥ * %
I goes to the door, and he was just coming in. He
was on the outside. I stopped him at the d00p. * ¥ #
I said, 'Pvt Fountain, why did you draw the rifle on
me?! He said to me 'You know I wasn't going to do any-
i thing with the rifle!, I said 'Nevertheless, Pvt
. -Pountain, you drew this rifle on me and I asked you
: three or four times did you mean to get this rifle
definitely for me, and you said 'Yes'.! So Pvt
Fountain stood there still saying 'You knew I wasn't
going to do anything.' He made to step up into the
barracks, and I sald 'Don't step towards the door.?
He moves, and I had my .03 lying across my right
arm, I backed down off the step and I shot him,
# % 3 T felt like I was doing right in shooting
him, and I wasn't thinking about what might happen
later. I just had it in mind to shoot him because
I was just torn _up because no one had ever done any-
thing like that to me before, and we hadn't had argu=
ments., We were friendly toward each other" (R20,21).

'Deceased had no rifle or anything else in his hand (R22) Accused's command=
ing officer had instructed them not to play with rifles (RR20). Accused had
been %rreited only one time in his 1life, for disorderly conduct, in civilian '

. life (R22 SR A

RESTRICTED
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For the defense, Major Joseph Shimpa, a psychiatrist, testified
that he examined accused and heard his testimony at the trial, and was of
the opinion that accused's reasoning was faulty, and that accused "perhaps:
thought™ he was fully Justified in shooting deceased. However, accused
could distinguish right from wrong, both on 30 May and on the day of the .-
trial, and was sane., His mentality is "about that of an adult" and "at
least of the average of his race" (R23-2L) v -

Chaplain Julian Sprinkle testified that from a conversation with = -
accused he had formed the opinion that accused!s"moral judgments are impaired".
Accused had told him that there were no differences between him and Fountain
and they had never been "even mad at one another", Accused spoke intelli-
gently, however, and his memory was good (R24-28)s :

5. The evidence is undisputed that accused, at the time and place
alleged, shot and killed Private Sidney Fountain, a fellow soldier, with a
rifle, while the latter was returning from the latrine to his barracks, com-
- pletely unarmed. The evidence further shows that shortly before leaving

the barracks for the latrine, deceased had loaded a rifle and told accused
it was for him, and that deceased would shoot him if he did not stop cer-
tain "foolishness™ which accused apparently had been directing toward
deceaseds While the testimony indicates that accused was at that time afraid
of deceased's rifle, no significant issue of self-defense is raised thereby
because at the time accused actually fired the fatal shot, there was clearly
‘no reasonable ground for a belief on his part that there was imminent danger
~of losing his life or suffering great bodily injury at the hands of deceased
(MCM, 1928, par. 148a, p. 163; CM ETO 3932, Kluxdal; CM ETO 9410, Loran).
Indeed, his testimony as to deceased's words and actions immediately prior
to the shooting clearly refutes any issue of self-defense.

. Accused's testimony does tend to raise an issue as to whether he
acted in the heat of sudden or uncontrollable passion aroused by adequate
provocation under ‘circumstances which might reduce his offense to manslaughter
(McM, 1928, par. l49a, pp. 165-166). It 'is clear, however, that at least
five minutes elapsed between the time deceased put away his gun and went out
to the latrine and the time accused fired the fatal shot., Moreover, accord-

- ing to accused's own testimony, he had a conversation with deceased near the
barracks door immediately prior to shooting him, so that there was clearly

a period of time during which accused might have curbed his passion. - Under
the circumstances, whether he was-activated by uncontrollable passion or by
mere anger was a question of fact for the determination of the court (CM ETO
. 3042, G Jr, CM ETO 292, Mickles, GM ETO 4497, DeKeyser; CM ETO 17106,

: Conlez .

) 6. During the trial, defense counsel expressed some doubt as to whether
- ‘accused's "mental Ffaculties are not in fact impaired®, although he specifically

_disclaimed pleadlng 1nsanity as a defense (R17). Testimony of a psychiatrist ’

- h - -
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and a chaplain show that accused's reasoning is faulty and that his moral
judgments are impaired. But the same might be said of any accused who com=
mits a deliberate and premeditated murder. Criminal law allows for no gra-
dations of responsibility based upon the partial impairment of either rea-
soning power or moral judgments. An accused must be either wholly sane or
wholly insane. The testimony shows that accused could distinguish right

from wrong and was legally sane. The court had the opportunity to observe

him and to hear him testify, and could determine whether any doubt as to his
mental responsibility existed at any time (CM ETO 739, Maxwell; CM ETO 9877,

~ Balfour; CM ETO 11265, Murray, Jr.). .

7. No prejudice resulted from the erroneous admission of the hearsay
medical certificate and autopsy protocol. Essential material facts contained
therein are elsewhere proved in the record, and accused's guilt is compellingly
established by his own testimony at the trlal (see CM ETO 438, Smith; CM
255083, Hargrove, 36 BR 29 (l9hh)

8. The charge sheet shows that accused is 20 years one month of age
and was inducted 19 October 1943 at Camp Forrest, Tennessee, "No prior service
is shown.

9+ The court was legally constituted and had jurisdiction of the per-
sonand offense. No errors injuriously affecting the substantial rights of
accused were committed during the trial. The Board of Review is of the opihion
that the record of trial is legally sufficient to support the findlngs of
“guilty and the sentence.

10, The penalty for murder is death or life imprlsonment as the court-
martial may direct (AW 92). o

e
SN2 fa Judge Advocate

Iéh¢1%o{£n C Nféﬁ°¢4ﬂ"*1Judge Advocate_

(TEMPORARY DUTY) Judge' Advocate

- 5 -
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Branch Office of The Judge Advocate Gensral
with the ° ,
European Theater :
APO 887 ,
. » ’ . . . ,
BOARD OF REVIEW NO. 2 - ?f OCH Jovy ‘
CM ETO 17442 ‘
UNITED (‘S‘TA TES % 1024 INFAN'I'RY DIVISION v
. vi )  Trial by GCM, convened at Amstadt,

‘ ’ )  Arnstadt, Thuringia, Germany, 28 June
Privaté First Class WILLIAM J. - ) 1945, Sentence: Dishonorable discharge,
BLAKELY (33699802), Company H, ) total forfeitures, confinement at hard
A05th Ini‘a.ntry : ) labor for life, United States Peni-

: g tentiary, Lewisburg, Pennsylvania,

. HOIDING by BOARD OF REVIEW NO. 2
HEPBURN, MILIER and COLLINS, Judge Advocates:

~

1. The record of tr.n.al in the case of the soldisr named above has .
been examined by the Board of ‘Review and the Board submits this, its hold~
ing ’ to the Assistant Judga Advocate General with the European Theater,

.2 Accused was tried on the follow:mg charges and spec:.fications~ '
CHARGE I: Violation of the 92nd Article o_f‘War'. o
Specification: In that Private First Class WILLIAM = -

' J. BLAKELY, Company H, 405th Infantry, did, at
Borgholzhausen, Westfalen, Germany, on or about
9 April 1945, forcibly and feloniously, against
~ her will, have carnal lmowledge of Ruth Meyer. .

CHARGE II:t Violation of the 93rd Article of War. '
Lo (Withdrawn by direction of oonvening authority)

. épeoification l:’ (Withdrawn by direction of convening authority)
Specification 21 (Withdrawn by direction of c‘onvening authority)

B u l -d. ) N ‘ . :
© - 'RESTRICTED S v 17‘*‘%



RRSTRICTED
] ““'.‘o .
(126) -

AN
CHAEGE III: (Disapproved by cenfirn}ng:authority)
.Snecifieation 1: (Dlsapproved by conflrmlng authorlty)
Speeirieation 23 (Dlsapproved by confirming authorlty)
ADDITIONAL CHARGE I: Violation of the 69th Article of Var.

Specification: In that # 3 # , having been duly placed in
confinement in 405th Infantry Regimental Steckade
on or about 1 May 1945, did, at Stendal, Stendal,
Prussia, Germany, on or about 15 May l9h5, escape
fron sald confinement before he was set at liberty by
proper authority.

ADDITIONAL CHARGE II: Violation of the 58th Article'ofgwar.

Specification: In that ¥ % #, did, at Stendal, Stendal,
Prussia, Germany, on or about 15 May 1945, desert
the service of the United States and did remain
absent in desertion until he returned to his

- organization at Bismark, Stendal, hagdeburg, Germany
on or about 29 May 1945.

‘ _‘

He pleaded not guilty and, all of ths ‘members of the court present at the

" time the vote was taken concurring, was found guilty-of the charges and

.

specifications. Evidence was introduced of one previous conviction by
special court-martial for absence without leave for 6 days in violation
of Article of War 61l. All members of the court present at the time the vote

* was taken concurring, he was sentenced to be shot to death with mu
. The reviewing authority, the Commanding General, antry Division, -

approved the sentence, recommended that it be commuted, and forwarded

the record of trial pursuant to Article of War 48, The confirming authority,
the Commanding General; United States ‘Forces,. European Theater, disapproved
the findings of guilty of Charge III and its specifications, approved only

so much of the findings of guilty of the Specification and of Additional
Charge II as involves a finding of guilty of absence without leave from -

15 May 1945 to 27 May 1945 in violation of Article of War 61, confirmed

" the sentence, but owing to special circumstances in the case and recommendas

tion of reviewing authority, commuted it to dishonorable discharge from' .the

service, forfeiture of all pay and allowances due or to become due, and

- confinement at hard labor for the term of his natural life, designated the

United States Penitentiary, Lewisburg, Pennsylvania, as the place of con- .
finement and withheld the order directing the execution of the sentence
pursuant to Article of War 50%

3. The undisputed.evidence for the prbseeutlon, with nespect to the

.charges and specifications on which accused stands convicted-is summarized

as follows.

RESTRICTED.
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ae Charge T and its Specification: Accused is a.member of Company
H, LO5th Infantry (R6). .At about 0030, 9 April 1945, he entered a dwelling
at 113 Moor Strasse, Borgholzhausen, Westfalen, Germany. He pointed a
pistol at Wilhelm Meyer and said in German, "Daughter sleep"{R10). Meyer
refused to "lead" him and he released the safety on his pistol and pressed
it to Meyer's chest., Meyer turned around and then he pressed the pistol
to his back. Meyer *had to go" to his living quarters (R10~11) where
accused motioned Meyer and his wife to the bed in the corner of the room .
(R11). The aocused, pistol in hand, said to Ruth Meyer, the daughter,
"sleep or father and mother kaput® (R'[é). He threw.the girl, age 17 (R19)
on the divan, Then "because she’did’not_follow his wishes" he came close
to her and pushed her. Again "because /she/ did net follow his wishes® he
said "kother and father kaput" whereupon she followed his wishes, He had
"sexual intercourse" with her against her will; she submitted to his wishes
because of fear for her mother and father. She testified “If I had been '
alone, I would rathér be shot than_give up the honor of a virgin® (R16).
On cross examination, the victim testified that he beat her on the shoulder
with his hand but not very hard when she pushed him away from her; that he
threatened her with the weapon because she "again and again resisted®. and he
"went on saying 'Father and mofther kaput!¥ (R18-19). Every time the . parents
moved or coughed, the accused grabbed the pistol and turned the flashlight
on them (R18). After the intercourse,-the accused "appeared to feel repen’o—
ant", -gave the girl his pistol, told her she should shoot him, and told her .
'mother he would marry her (Rlés . After 15 to 20 minutes he fell asleep (R13),
was taken to the bed (R14) and the family sat in the kitchen until about .
0530 (R16). At daybreak the girl, against her mother's Judgment, went a.fter
an officer who came and got the accused out of bed (r17). -

About 0900, Major York, a medical officer-of the A.OEth Infantry,
examined the girl and found bruises on the inner side of both thighs,
the region of the vagina, a lacerated wound from the hymenal ring into th'e
vagina (R21). It was his opinion that there had been a forcible entry into
the vagina and that the girl was a virgin previous to that entry (R21-22).

b. Additional Charges I and IT and specifications: Upon orders
of his company commander, the accused was placed in confinement in the regi-
mental stockade at Bismark, Stendal, Magdeburg, Germany, on 1 May 1945
(R2L, Pros.Ex.A). On 15 May, while his guard was answering a telephons, _
accused escaped over a fifteen-foot wall (R27-28). A search was made for
him in the prison (R26), the town of Stendal and the ‘roads. surrounding it
(R28). No authority had been given for his departure -(R28). , Without objec
tion, there was introduced in the evidence extract copies of the morning
reports of Company H, 405th Infantry, showing accused on 1 May 1945 "Fr ar
in qrs to conf 405th Inf Stockade! (R24, Pros.Ex.A) and on 29 May R9L5
‘ "Fr AWOL to arrest in grs 1430% (BZL, Pros.Ex.B) Y

L The rights of the accused as a witness were axplained to him and
he.elected to testify under oath as to the charge of desertion (R31-32).

"RESTRICTED:
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FHe and two others in the stockade got some whiskey, became "high", and
decided to get out ror a good time., They all started for Heerlen but he
decided to stop when they reached Hannover (R32). He turned himself in to
the military police at Bielefeld about 27 May and eventually returned to
Stendal "where I escaped from" (R33). His intentions when leaving were to
have a good time and come back. It toock him about six days to go from
Stendal to Hannover where he was sick., He went from Hannover to Bielefeld
after three days (R33). :

5« 3+ "Rape is the unlawful carnal knowledge of a woman by force and
without her consent, ¥ ¥# ¥ Force and want of consent are indispensable in
.rape; but the force involved in the act of penetration is alons sufficient
where there is in fact no consent" (MCM, 1928, pare. 148b, p. 165).

The victim's testimony that accused had "sexual intercourse™ with
her together with the medical testimony that a lacerated wound from the
hymenal ring into the vagina was still bleeding nine hours after the incie
dent sufficiently established the penetration (CM ETO 12070, Mistler).

In the absence of consent, the penetratlon alone is sufficient force
(MGM ~ Ibid). .

The only serious questlon is whether there was such consent or
actions on her part indicating consent, to negative the offenee of rape.
‘It is clear from the testimony of the prosecutrix that she submitted to
accused's wishes because of fear for her mother and father who were held
at bay with a pistol and whom accused threatened to kill whenever she
offered resistance to his advances. Her testimony, "If I had been alone,

I would rather be shot than give up the honor of a wvirgin", conclusively
negatives the theory that she submitted by reason of fear of death or other
great harm to herself notwithstanding any threats or acts of violence

directed toward here.
!

Was the victim's conduct such as to lead accused to believe that
their intercourse was with her consent and not against her will? In. view
of her repeated resistance, neutralized only by threats to her parents,
together with his repentance following the sex relation; we believe that the
answer to this question is conclusively and emphatically ™o". Moreover,
his actions justify the inference that he intended to use-such force against
her as might have been necessary 'to accomplish his purpose if the threat of
+harm to her parents proved ineffective, The evidence in this case clearly
distinguishes it from the Flackman case (CM ETO 9301)e

, Did the victim's submission to the accused's wishes in this case
constitute consent? From Winthrop's Mllitary Law and Precedents, second - -
edition, page 678, the following, which is believed to be an accurate and
proper statement of the law, is quoted: .

| égs'rmcmu ‘
CROR
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UNon-consent. Absence of free will, or
non~consent, on the part of the female,
may consist and appear in her making re-
sistance till overpowered by physical force;
in her submitting because, in view of the strength ,
and violence of her assailant or the number of
those taking part in the crime, resistance would
be useless if not perilous; in her yielding
through reasonable fear of death or extreme injury
impending or threatened; in the fact that she
is rendered senseless and incapable of resistance
by intoxicating drink or a stupefying drug; % % %
# ¥; in the fact that;her will has been con-
strained, or her passive acquiescence obtained by
- fraud, surprise, false pretence, or other control-
ling means or influence®" (Understoring supplieds.

’
i

From the same authority, the follow1ng is quoted from pages
677 and 678 on the subject of force,

- "The force‘implied in the term 'rape' may
be of any sort, if sufficient to overcome
resistance. The intent to ravish by force,
notwithstanding resistance, is the gist of
the offense, It is not essential that the
force implied consist in physical violence;
it may be exerted in part or entirely by means
of other forms of duress, or by threat of kill-
ing or of grievous bodily harm or other injury,
or by any moral compu131on“ (Underscorlng supplled).

*;' The evidence is clear and undisputed that accused came into the
victim's room with his pistol held to her father's back; that he forced

her father and mother at gun point into one corner of the room and repeat-

- edly menaced them with the pistol whenever he detected any signs of movement .

on their part; that he offered the young girl as the only alternative to
submission the death of her parents. She saw that he possessed the means

of immediately accomplishing thealternative, His actions clegarly justified
her conclusion that he intended to carry out his threat. In view of the
evidence in this case, it is our opinion that the girl's submission because
of fear of immediate death or great bodily harm to her parents did not con-
stitute such consent that it negatives the offense of rape. It is difficult
to conceive of the existence of a greater duress or compulsion than found
in a situation where a woman must choose between the life of a parent, or.
her child, and her own physical chastity. She is forced to elect betwsen
two courses of action, either of which carries tragic sequences of life-
long duration. The compulsion which requires the election is in itself
duress, The submission of her body to the lusts of the ravisher is not

the act of a free agent. The evidence in this case presents a picturs of
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accused's conduct whlch is far more offensive to the mmds of civilized
people than those cases wherein passive acquiescence is obtained by fraud,
surprise or false pretense. The flndlnvs of guilty as to Charge I and its .
Specification are justified. .

b, Additional Charges I and II and Specifications: The elements
of proof as to the charge of escape from confinement as alleged under additional
charge I are fully satisfied by the evidence and the court's findings may
be sustained. In view of the action of the confirming authdrity, the accused
stands convicted only for absence without leave under additional Charge II.
The record is.legally sufflClent to sustaln the conv1ct10n (MGM, 1928, par.

6. The charge sheet shows that accused 1is 24 years six months of age
and that he was inducted without prlor semce on 12 Zugust 1943 at Pitts-
burgh, Pennsylvania. . - :

7. The court was legally constituted énd had Jurisdiction of the
person and offense. No errors injuriously affecting the substantial rights
of the accused were committed during the trial, - The Board of Review is of
the opinion that the reoord of trial is’ legally suff1c1ent to support the °
findings of gu:_lty a,nd the sentence. R

8. 'Ihe penalty for rape is death or life imprlsonmmt as the court-
martial may direct (aw 92). Confinement in a penitentiary is authorized ‘
upon conviction of rape by Article of War 42 and sections 278 and 330, Federal
- Criminal Code (18 USCA 457, 567). The designation of the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement, is
proper (Cirs 229, WD, 8 June. 191»,1;, sec, II, pars. lb(h), 3b)., :

-

J udge Advocate

S M" Judge Advocate N
- QM w; Q’ Judge Advocate-
LA ot e 7
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War Department, Branch Office of The Judze Advocate General with the
European Theater. ¢ Commanding
Ceneral,.United States Forces, Euro?xgan Theater (l«.ain), APO 757,

U. S. Army.

. 1. In the sase of Private First Class WILLIAM J. BLAKELY (33699802),
Company H, 405th Infantry, attention is invited to the foregoing holding .

. by the Board of Review that the record of trial is legally sufficient to
support the findings of guilty and the sentence, as commuted, which hold-
ing is hereby approved. Under the provisions of Article of TJa.r 502, you
now have authority to order execution of the sentence.

2, T1hen copies of the published order are forwarded to this office,
they should be agcompanied by the foregoing hold:mg and this indorsement.,
The file number. o the record in this office is CM ET0 17442. For convenience
of reference,, ;plga \place that number in brackets at the end of the order: -
(cv: BT0 1Qhe)s. <

30 0cT v.y;lg

er General, United States Army,
\AG M&RA

stant Judge Advocate Generals

( Sentence as commted ordered executed. GCMO 582, USFE‘I‘, 23 Nov 1945)

\
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pranch Office of The Judge advsczte General

with the
Buropean theater
A0 28
Buad UF suViid No. 5 4 JAN 1545
e &T0 17LL5
Un l T b D STATES ) ACVANCE SCTIVN, COLLUNICATIUKS ZONS,
) BURUFEAN THoATER OF OrLilaliuiiS
v, ) ‘ .
Privete ALB:RT J. RCSE ) Trial by GCM, convened at Rheinhausen,
(3095512), Coupany E, . ) Germany, 9 June 1545. Sentence:
1217th ngineer. General ) Dishonorzble discharge (Suspenced),
Service Legiment, .) total forfeitures and confinement at
) hard lzbor for five (5) years,
) Delta Disciplinary Trcining Center,
) Les killes, Bouches du lhone, France.

HCLDING by BOARD of REVIEw NO. 5
- HILL, VCLLiRTSEN and JULIAl, uudge Acdvocates

1. The record of trial in the case of the soldier named above has been
exarined in the Branch Office of The Judge Advocate Generzl with the
Luropean Theater and there found legally insufficient to support the findings
and the sentence. The record of trial has now been examined by the Board of
Lieview and the Board submits this its holding, to the Assistant Judge Advocate
General, in charge of the Branch (ffice of the Judge Advocate General with the
- wuropean Theater,

- 2. The initiesl absence of accused on 25 January 1945 was fully and com-~
petently . proved by the evidénce of two witnesses and the morning report of
his organization. It was stipulated that he returned to military control on
9 February 1945. The record of trial discloses a number of errors and

irrezulerities. The more serious being: 4an examination by the court of a

-1-
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document or file of papers not received in evidence (R16 17), and the improper
receipt by the court of outlawed evidence of some previous convictions for »
absence without leave, The document or file' of papers, indicated that
~accused's return to military control, which was stipulated;, was the result
of his apprehension. Since the accused was found guilty of absence without
leave only and such absence was fully proved, it cannot be said that what the
court saw had any influence on its findings. In fact, the court rejected .
the element of intent to desert. Nor were the findings of the court influenced
by the outlawed evidence of previous convictions since such ev1dence was not - -
submitted until after the court had wmade its findings. . '
 The errors thus committed could not have affected the substantial rlghts of
accused on the question of his gullt of absence without leave, the evidence
of which was of the most compelling character, :It cannot be said that such
error did not affect his sentence. Such errors are for correction by the
reviewing authptity rather than by the Board of Review (Ck 232160, McCloudy).
The record is authenticated by a member of the court who at the | -
time of authentication described himself as Lieutenant Colonel and as-
President of the court, although the record of trial shows him at the time -
the court was organlzed to have been a kajor.and junior in rank to the
law member, It will be presumed that the record was in error on the matter
of the respective grades of these two officers at the time of the trial and
that the authenticating officer was a Lieutenant Colonel and acted as
President of the court during the trial, in which case the record was properly
authenticated, since the following appears 4in the record (Rlé) :
"The law member, by direction of the . ‘ ﬂ
..President, made the following explanaticn of :
- the accused's rights as a.witness.”

‘ 3. It is the opinion of the Board of Review that the record of trial _
is legally sufficient to support the findings of gullty and the sentence, .

‘-Judge Advocate

udge Advocate'

PR

" (TEMPORIRY DUTY) - ' Judge Advocate -
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_Branch Office of The Judge Advocate General
with the
. European Theater

APO 887
BOARD OF REVIEW NO. 2 - 24.0CT 45
CM ETO 17446 | )
UNITED STATES ) UNITED KINGDQM BASE, THEATER SERVICE

A ) : :
Private THOMAS E. CROFT . ) Trial by GCM, convened at London,
(14078911), 529th Reinforcement . ) England, 21 September 1945, Sentence:
Company, 98th Reintorcement } Dishonorable discharge, total forfeitures
Battalion . - )} and confinement at hard labor for life,
‘ ) United States Penitentiary, Lewisburg,
)

Pennsylvania.

HOLDING by BOARD OF REVIEW NO. 2
. HEPBURN, MILIER and COLLINS, Judge Advocates

l. The record of - trial in the case of the soldier nsmed above has
been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specification:
_CHARGE: Violation of the 92nd Article or War, -

Specification: In that Private 'momas E. Croft,
529th Reinforcement Company, 98th Reinforcement
Battalion, did, at London, England, on or
about 4 Sept.ember 1945, with malice a.forethought,
willfully, deliberately, feloniously, unlawfully,
and with. premeditation kill one Gordon Johnson,

a human being by stabbing him with a lcnife. —

He pleaded not guilty, and two-thirds of the members of the- court present
at the time the vote was taken concurring, was found guilty of the Charge
and Specification. Evidence was introduced of four previous convietions by
summary court--for absence without leave for 4, 5 and 1 days and one by

' RESTRICTED
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special court-martial for 5 days absence without leave in violation of the

6lst Article of War, Three-fourths of the members of the court present at

the time the vote was taken concurring, he was sentenced to be dishonorably
discharged the service, to forfeit all pay and.allowances due or to become

due, and to be confined at hard labor, at such place as the reviewing authority
may direct, for the term-of his natural life. The reviewing authesity approved
the sentence, designated the United States Penitentiary, Lewisburg, Pennsyl-
vania, as the place of confinement, and forwarded the record of trial pur-
suant to Article of War 50%, _

- 3¢ On 4 September 1945, adcused, a member of 98th Reinforcement Bate
" talion (R54) and Private Joe Devine left the hotel in London where they were
staying at about 1800 hours and went to a cafe to eat (R10,11). After eat-
ing, they walked around the Piccadilly area stopping in four or five places
to drink. The accused drank beer and Scotch whiskey or Scotch alone, and
Devine consumed beer. At one place they had a cocktail (R11-12). At Devine's
suggestion they went to Mac's dance hall near Piccadilly to look for a girl
whom Devine knew as Rita. "They arrived there about 2015 hours, were admitted
to look around, and, not finding Rita, left (R12,32). Shortly after 2100
hours they wegpt back and Devine was again admitted to look around but accused
was asked to wait outside. When the manager's attention was diverted, he
went in (R32) and joined Devine at the bar where sach drank a glass of beer
(R12), Devine saw Rita dancing with Gordon Johnson,(R12,22) a civilian, and,
leaving accused at the bar, walked out on the dance floor where he started
to "cut in" on Rita and her partner (R12-13). As Devine moved in between
Rita and Johnson, with his back toward Johnson, Johnson grabbed him by the
shoulder, whereupon Devine tumed and struck Johnson, knocking him down,
Devine ‘testified that he then turned to Rita and apologized to her (R13)
but Rita testified that he pushed her to the floor (R23). At about this
time accused rushed over toward Devine but the dance hall owner, some Ameri-
can soldiers, and the manager took hold of him and pulled him back to the
other side of the dance floor (R33, Pros.Ex.l). At the suggestion of the
American soldiers who offered to take care of him, the civilians released
him. Accused suddenly stepped back from them and, with "the look of a 4
maniac" (R34) "acted vacant and crazy® (B7L), drew a sheath knife with a fivew
or six-inch blade from the top of his boot (R33,34,40). He then walked .
around the outer edgs of the, dance floor, holding the knife in his Sutstretched
right hand "looking like somebody might be going to harm him® (R41,75,Pros, '
Ex.,1). When near Johnsén, he paused briefly, stepped forward, grabbed John- .
son: by the shoulder, turned him around, and thrust the knife into his chest
(R41). As accused approached Johnson, Johnson's hands were clenched but
there was no weapon in them (R70). After the stabbing occurred, the accused
was overpowered and the knife taken away from him (R41). Johnson was taken
to the St. George Hospital (R49) and was cead on arrival at 2155 hours (H36).
The cause of death was a wound, five or six inches deep in the left center
of the chest, which severed several major blood vessels and had penetrated
. \ , .

"2" ’ "
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to the point of striking a ridb at the back of the body close to the spﬁne
(R36-39) ®

- 4e The accused was advised of his rights as a witness and elected
to be sworn (R53) and testified substantially as follows:

He had obtained his beer at the dance hall and was about to sit

‘down when a commotion started on the dance floor, He started forward to see
what was going on. Someone-hit him on the side of the head. Two fellows
grabbed him and started to lead him across the floor. He felt dizzy. He
looked over his shoulder and saw Devine with his back turned to the civilian
who was getting up from the floor and taking something out of his pocket
which accused thought was a knife (R55). He heard somebody say "He's got a
knife" (R60), Thinking the civilian was going after Devine with the knife,
he took his knife from his boot and moved in to keep the civilian from cut~
ting Devine who was not aware of the civilian's actions (E55). Accused had
"his own knife to keep the civilian away from Devine, "to scare the civilian
off because I knew he was fixing to get my partner or somebody" (R55). He
saw the civilian moving towards Devine with his hand at the side of his leg
clenched on something that looked like a knife. He thought the best thing
he could do was to get between the civilian and Devine and by keeping his
knife in his hand he could "scare" the civilian back until he could get
Devine out of the place. He had no intention of killing the civilian or even
stabbing him with the knife but as he walked toward him holding the knife

to keep Johnson back, Johnson "stepped right into me" (R55), or "jumped
right into it" (R61l). The accused took a circular course across the dance
floor (R57, Pros.Ex.l). Cee e

5+ The accused has been convicted of the murder of Gordon Johnson
by stabbing him with a knife., Murder is the unlawful killing of a human
being with malice aforethought. Malice may be presumed from the deliberate
use of a deadly weapon in a way likely to produce, and which does producs,
death (Underhill, Criminal Evidence (&4th Ed., 1935) sec. 557, p.1090}.
There is no question that Gordon Johnson met his death as the result of a
wound inflicted by a knife in the hand of accused at the time and place
alleged in the 8pecification. Accused endeavored to excuse the killing on
a ground similar to self-defense, that he was motivated by a belief on
reasonable grounds that Johnson was about to inflict great bodily harm on
Devine and that he prepared himself to prevent Johnson.from doing so, but
that coincidentally Johnson was stabbed by the momentum of his own advance
upon his intended victim. This contention if believed by the court might
have excused the killing or might have reduced the crime to some lesser
degree of homicide than murder. The findings of the court are based upon
substantial evidence that accused stabbed Johnson as part of a deliberate
process whereby he approached his victim from the opposite side of the room,
turned him to a convenient position and then brutally drove his knife into-

. deceased's chest., Such homicide was murder (CM ETO 292, Mickles; CM ETO 1941,
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Battles; CM LTO 3042, Guy, Jr; CM ZTO 3649, litchell)., The conflict in
the evidence presented issues of fact which were w1'h1n the exclusive
province of the court for determination. Inasmuch as the court resolved
the issues against the accused and its findings are based upon substantial
evidence in the record, its decision will not be disturbed by the Board
upon review, (CU ETO 4194, Scott; CM ETO 11,048, Mason).

6. The charge sheet shows that accused is 23 years eleven months of
age and that he enlisted on 6 January 1941 at Fort LcPherson, Georgia. No
prior service is shown,

7. The court was legally constituted and had jurisdiction of the
person and the offense. Ko errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review is
of the opinion that the record of trial is legally sufficient to support
the flndlngs of guilty and the sentence.

8. , The penalty for murder is death or life imprisonment as the court-
martial may direct (AW 92). Confinement in a penitentiary is authorized
upon conviction of murder by Article of Var 42 and sections 275 and 330,
Federal Criminal Code (18 USCA 454, 567). The designation of.the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of conflnement,
is proper (Clr. 229, WD, 8 June 1944, sec. II, pars. 1b(4), 3b).

Judge Advocéte
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. .
Branch Office of The Judge Advocate General

BOARD OF REVIEW NO. 2

-CM ETO 17468

"UNITED STATES
Ve
Second lLieutenant ALTCW S.C.

HEWETT (0543674), 339th Harbor
Craft Company.

with the
European Theater .
APO . 887

9 4 OCT 1945

CHANNEL BASE S2CTION, COLIWAIC-
'ATICNS Z°WE, EURCFEAY THEATER OF
OPERATICNS

Trial by GCM convened at Antvlerp,
Belgium, 16 and 17 June 1945, -
Sentences Dismissal, total for-
feitures, confinement at hard
labor for 1 year. The Eastern
Brench, United States, Discip-
linary Barracks, Greenhaven, New
York.

N M N N N N St N o N N S

, HOLDING by BOARD OF REVIEW 10, 2
HEFBURN, MILIZR and COLLINS, Judge Advocates

~

le The record of trial in the case of the officer name? above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistent Judge Advocate in charge of the Branch Office
of the Judge Advocate General with -the Buropsan Theater of Operaticnse -

2+ Accused was tried upon the folleowing Charge and Specification:

CHARGE: Violation of the 96th Article of Ware

Specification: In that 24 Lisutenant Alton S.C,
Hewett, 339th Herbor Craft Company, in
conjunction with Technicien Fourth CGrade
William L, Childers, 339th Harbor Craft
Company, 4id, at or near Antwerp, Belgiun,
on or about 23 liay 1945, feloniocusly receive,
‘have and conceal three (3) ceses of cigarettes
of the value of about $75.00, of the goods
and chattels of the United States, then
lately before feloniously stolen, teken and
carried away; he, the said 24 Lieutenant

Altoen S.C. Hewett, 339th Harbor Creft Company,
then well knowing the said goods and chattels
to have been so feloniously stolen, taken and
carried awaye "

N EST-&I*CTED


http:1i.'1LI.ER
http:TEEATl.IB

RESTRICTED
(240)

He pleaded not guilty end, two-thirds of the members of the court present
at the time the vote was taken concurring, was found guilty of the Charge
and Specification. ~ No evidence of previous convictions was introduced.
Two=thirds of the members of the court present at the time the vote was
taken concurring, he was sentenced to be dismissed the service, to forfeit
all pay and allowances due or to become due, and to be confined at hard
lebor, at such place as the reviewing authority may direct, for one (1)
year. The reviewing authority, the Commanding General, Chanor Base -

. Section, European Thester of Operastions, approved the sentence and for-
varded the record of triel for action under AW 48, -~ The confirming
authority, the Cormending Ceneral, United States Forces, European Theater, .
confirméd the sentence, desirnated the Eastern Branch, United States

. Disciplinary Barracks, Greenheven, New York, as the place of confinement
en? withheld the order directing the execution of the sentence pursuant
to Article of War 502.

3. ~The evidence for the prosecution may be summarized as follows:
Sergeant William L. Childers testified that on 23 May 1945 he and accused,
a Second Lieutenent in military service, were members of the 339th
Haorbor Creft Compeny (R13-14) consisting of a crew of 4.officers and 8 ,
enlisted men (R19), assigned to the ST (small tug) 745, docked at Antwerp,
‘Bdgium, About 9230 R of that date, as the two stood on the dock near
the ST 745, Childers asked accused if he wanted a case of cigarettes. ,
Accuse? said he did. apd Childers said he would try to get.a case for him
(R13-14). About 1 AM following Childers end two other enlisted men
from a different orgenization, Privates Browne snd Carr, went to the
adjacent open storage dump for government.property located on the "U.S.
dock erea" sbout 200 yards ewey from the 8T 745 and there found and
carried away two cases of cigarettes. Childers and Browne carried
the two cases to accused's stateroom and mekened him. Accused opened
one of the cases and put the 50 cartons of cigarettes contained therein
under his bed between the slats and the mattress. Carr arrived a few
minutes later with another case of cigarettes and put it in accused's
stateroom (R15). The four then went to the galley of the ship and -
accuse’d told Childers to take the two unopened cases of cigarettes and
put them in the fidley, that is, the grating over the door of the engine
roomes Childers put them in the fidley. Carr and Browne said they
would pick the cases up the next night. The cigarettes were government
omned property (R11,16). The following day, 24 Mey 1945, the military
police searched the boat for the cigarettes and found fhe two cases in
the fidley (r8,11 16),a.nd 9 cartons of the opened case in a misette bag
carried by the accused while on his way to visit his "girl" at the
hospital (R7,10)s At that time accused stated that he had purchesed the
9 cartons from & merchent seaman on the dock but could not identify him
(R8). = The two unopened cases wers marked with requisition and shipment -
nurbers and each had a green corner indicating that they were intended
for FX use, in the army % R8,11), On 27 Hay 1946 the accused voluntarily -
sizned o statement, admitted \in evidence without objection (R23), in which
he stated that Childers approached him during the evening of 23 May 1945
and asked him 4f he ooculd use a fe‘w‘extra'ciga.rettes. He told Childers
that he could use a few extra cigarettes. later that night Childers ceme
to his stateroom with a whole case of cigarettes. The following day he

' | _g_
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took § cartons of these cigarettes in a bag to give to his feirl™ in the
hospital when he was epprehended. He never hed any previous deslings with
Childers. ie did nmot lmow Carr or Browne (R12-13,23, Pros, Ex.1).
Childers admitied thet he had had no previous dealings with the accused
end stated that his sole purpose was to get some ciparettes "for the boys
on the bost" in. addition to the 7 packs a week rationed to them (R21, 22).
It was stipulated thet the value of each case of cigarettes is §$25 or a-
total of $75.00 (R23)., ‘ B

‘4o, In defense Privates Browne and Carr were called as witnesses and
denied any comnnection vhatsoever with taking or carrying awsy eny cig-
arettes as related by Childers (Ro4-36; 31-33). The accused having been
advised concerning his rights as a witness elected to testify in his own
behalf (R38-39). He related substantially the same facts as appeared in
his pretrial statement (Pros. Bx 1). He claimed that he received from
Childers only one case of cigarettes which he opened and placed the A
contents, 50 cartons of cigarettes, under his mattress. He removed 9 of
the cartons the next dey. Someone unknown to him removed the others
(R42-43). He never saw either of the other two cases nor 4id he have
any dealings or connections with Carr or Browne. He did not know either
of them (R40-41). He &nied that he ever told Childers to put the tw -
unopened cases in the fidley (R4l). He had no intention of selling the
cigarettes (R42). He knew the cigarettes belonged to the United States
and that he was receiving "illegal goods™ (R45). He did not know vhere
Childers got the cigarettes but he did not think it was from a legitimate
source (R48). . ' - ‘ ' ’

5. The accused has been convicted of receiving stolen goods consisting
of 3 cases of cigarettes of the value of $75.00 belonging to the United
States well knowing the goods to have been stolen. <The prosscution has
shown and the accused has adnitted that at the time and place alleged in the
specification he received opme case of cigarettes of the value of $26 from
Childers knowing them to be the property of the United States and knowing
that Childers did not obtain them in any legitimate manner. = It wes shown
thet the cigarettes were stolen. The evidence was therefore amply
sufficient to support the conviction as to the opened case becauss the
accused's knowledge that the goods were stolen may be inferred from.the
oircumstances. It is sufficlent to show that the goods were stolen and
circumstances surrounding the transaction whereby the accused received
possession sufficiently suspicious to put & man of ordinary intelligence
on inquiry (Cu 267474, Wilson, Cli ETO 9258, Daviss 2 Wharton's friminal
Law (12th £4.1932), secs:l229-1232, pp 1542-49, ) The evidence clearly
showed that the cigarettes were stolen; that they belonged to the United
States; and that they came into the possession or control of the accuseqd
under such circumstances a&s to put him on inquirye In fact he admitted-
that he knew Childers could not have obtained them in any legitimate manner,
The court was therefore justified in inferring that he Xmew thet the cigar-
ettes were stolen. The only real issue ralised was with reference to the
number of cases of cigarettes that accused received. He denied that he
received more then one case of‘cigarettes. The only evigence that he mceived
the two unopene?! cases was the testimony of Childers, the accomplice. His .
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' testimony regarding the two cases was impeached not ouly by the accused but

" also.by Carr and Browne whom he’ ip.plioated. Notwithstand ing the denial of
these three interested witnesses end.the fact that he himself was ean -
admitted accomplice and the thief, whose testimony should be weighed with
great caution, the, court accepted hig version of the transaction as the »
true one and rejected that of the opposing witnesses. The sentence imposed
would have been legally ‘sustained by a conviction of the accused of know=
ingly recelving the one.case of olgarettes he admitted that he received,
and therefore the issme under discussion might be considered academic,
We are oconstrained to uphold the conviction as to all three cases because
the. issue was one of fact end the court!s finding on this point will not be
disturbed on review as it was supported by substantisl evidence, namely,
the testimony of Childera (cm ETO 4194 Scott). '

6. The charge sheet shows that accused is 31 years end 5 months of
age. Without prior service he was commissioned Second Lieutenant, Army
~of the United States on 17 January. 1944 at Camp Gordon Johnston, 'Florida.

T« = The court wes lerra.lly constituted and had jurisdiction of the
.person and offense. No errors injuriously affecting the ' substantial
rights of the accused were commited during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the fmdings of gullty end the sentence.

8. Dismissal and such other punishment as the court-martial m.y
"~ adjudge is authorized upon a conviction of e violation of Article of
-War 96. The désignetion of the Eastern Branch, United States
Disciplina.ry Barracks, Greenhaven, New York, as the place of confine=’
ment is proper (AW 42: Cir, 210, W.D. 14 September 1943, Sec. VI, as
: amended). ' 4 S

«

Judge A_dv'ocai:e’

‘ Judge Advocate

(0N IEAVE) Judge A.dv‘ocat'e
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War Departmant, Bra.nch Offke of the Judge Mvoeate Geners.l with tha
‘European Theater, 40 T01 Commanding -
General, United Statea Foroes, European Tho:ter (lb.in} s AP0 757, U.B.-

: Amo

1. 1In the case of Seoond Lieutenant ALTON s.c. HEWETT, (0543674),
" 339th Harbor Craft cmpaz\y, ‘attention is invited to the foregoing
holding by the Board of Review that the record of tridl 1d legally -
sufficient to- support the findings of pullty and the sentenoce, which.
holdmg is hereby approved. Unger the .provislions of Articls of Iar‘
503, you now have authority to order execution of the sentence. .

2. Vihen copies of the published order are forwarded. to this
office, they should be accompanied by the foregoing holding and this .-
indorsement. The file number in this office ia CM ETO 17468, For-
convenlence of reference, please place that number in brackets at the .
end of the order: (CM ETO 17468).

IR, .
A ;- JAD,
) ssista.nt Judge Advocate General - -

“74  sentence ordered executed. GCMO 545, Um,"e#ov'isz.s)‘;” L
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Branch Office of. The Judge Advocate General
with the
European Theater
APO 887
BOARD OF RiVIZW liO. 3° 25 0CT 1945
- CM ETO 17469
UNITED STATES ) NCRMANDY BASE SECTION, CO.MMUNICATIONS
-) 20NE, EUROPEAN THZATLR OF OP:ZRATIONS
V. ).
. ' ' )
Second Lieutenant JAMES I. ALLSN ) Trial by GCM, convened at Cherbourg,
(0-500707), 255th Port Company, ) Manche, France, 28 May 1945. Sentence:
498th Port Battalion ) Dismissal, total forfeitures, fine of
: ) $5,000, confinement at hard labor for
) one year and further canfinement at hard
) labor until such fine is paid, but not
) for more than five additional years.
) United States Disciplinary Barracks,
) Greenhaven; New York.

HOLDING by BOARD OF REVIEW NO. 3
SLEEPZR, SHERMAN and DEWEY, Judge Advocates

. 1. The record of trial in the case of the officer named above has been
examined by the Board of Review and the Board submits this, its holding,
to the Assistant Judge.Advocate General in charge of the Branch Office of
The Judge Advocate General with the European Theater,

2+ Accused was tried upon the following Charge and specifications.
CHARGE: Violation of the 96th Article of War.

Speclfication 1: In that Second Lieutenant James R. Allen,
. Transportation Corps, 255th Port Company, 498th Port
Battalion, did, at or near Cherbourg, Manche, France,
on or about 2 January 1945, wrongfully purchase United
States money orders in the name of Lieutenant Harry W.
Williams, Headquarters, Normandy Base Section, in the
approximate amount of $1000.00 in order to transmit to
the United States funds belonging to the said Second

17469
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(116) ) .
Lieutenant James R, Allen, for the purpose of avoiding
detection of his illegal dealings in United States and
British paper currency in liberated territory under the
jurisdiction of Headquarters, European Theater of Opera-
tions, as prohibited by letter of said Headquarters, !
dated 23 September 1944e - )

-Specification 2: In that # % * did, at or near Cherbourg,
Manche, France, on or about 9 January 1945, wrongfully
purchase United States money orders in the approximate
amount of $1000,00 with his personal funds in the name
of Lieutenant Harry W. Williams, Headquarters, Normandy
Base Section, with the intent of avoiding official inves-
tigation into the source of his funds and thereby escape'
detection of his activitles in the black market.

.Specification 3: In that % * dld, at or near Cherbourg,,
Manche, France, on or about 20 February 1945, wrongfully
and falsely represent to Corporal John J. Haggerty that
he was purchasing United States money orders for Lieu-
tenant Harold A. Camp in order to transmit funds in the .
amount of approximately $2000.00 belonging to the said
Second lieutenant James R. Allen to the United States

- Tor the purpose of avoiding investigation into the source -
" of said funds and thereby escape detection of his illegal
activities.

'Speclflcatlon L: In that % % # did, at or near Cherbourg,
Manche, France, on or about 26 March 1945, with intent - .
_to avold inquiry into the source of his funds, wrongfully
purchase United States money orders in the name of Lieu-
tenant Harry W. Williams, CID, APO 562, U. S. Army, in =
the approximate. amount of $2000,00, in order to transmit
funds of the said Second Lieutenant James R, Allen to.
the United States.

Specification 5: (F;nding- of not guilty). v' .
Speclficationlé: (Disabpﬁoved by the confifming Authorlty). .

,vSpeCificaiion 72 (Disapprofed by éhé‘confirming auiﬁérity).
Specification 85_ (Disapproved by the confirming authority).

He pleaded not gﬁilty and, two-thlrds of the members of the court present at
the time the vote was taken concurring, was fbund not guilty of Specification

(Y
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5 and guilty of aIl other sp301flcat10ns and the Charge. "No evidence of
previous convictions was introduced, Two~thirds of the members of the court
present’ at the time the vote was taken concurring, he was gentenced to be
dismissed the service, to forfeit all pay and allowances due or to become
due, to pay to the United States a fine of five thousand dollars ($5,000),
to be confined at hard labor, at such place as the reviewing authority may
direct, for five (5) years, and to be further confined at hard labor until
such fine is so paid, but for not more than ten years in addition to the
five years hereinbefore adjudged. The reviewing authority, the Commanding
General, Normandy Base Section, Communications Zone, Zuropean Theater of
Operations, -approved the sentence and forwarded the record of trial for ac-~
tion under Article of War 48. The confirming«authority, the Commanding
General, United States Forces, European Theater, approved only so much

of the findings of guilty of Specifications 1, 2 and 4 of the Charge.as
involves findings that the accused did at the timesand places alleged wrong=-
fully purchase money orders in the sums alleged in the name of Iieutenant
Harry W. Williams, and only so much of the findings of guilty of Specifi-
cation 3 of the Charge as inwolves,K findings that the accused did, at the
time and place and to the person alleged, wrongfully make the false repre-
-sentation alleged in order to transmit $2,000 of the accused's money to the
United States, disapproved the findings of guilty of Specifications 6, 7
and 8 of the Charge, confirmed only so much of the sentence as provides

that the accused be dismissed from the service, forfeit all pay and allow- -
ances due or to become due, pay to the United States a fine of $5,000, be -
confined at hard labor for one year, and be further confined at hard labor
- until such fine is so paid but for not more than five additional years, .
designated the Eastern Branch, United States Disciplinary Barracks, Green-
'haven, New York, as the place of confinement, and withheld the order dlrect~
ing executlon of the sentence pursuant to Anticle of War 50& »

3. The evidence for the prosecution relating to those portions of the
findings of guilty of Specifications 1, 2, 3 and 4 as were confirmed by the
confirming authority may be suwmmarized as follows. . )

‘8o wpgcificationgi_]::and 2: In a voluntary statement made to an
investigating officer on 13 April 1945, accused stated that on 2 January
1945 he sent $2,000 home and signed his name as "Lt. Harry W, Williams",
He knew Lieutenant Williams #pretty well", having met him while Williams
was with the "CID" at Normandy Base Headquarters. Prior to 23 February
1945, accused possibly sent home $4,000, but he did not remember the exact
dates (R9-13, Pros.Ex.G, pp.12-13). : -

The investigating officer testified that at the time ©f the “inter= ‘
view he had true copies of money order applications which had been made at,

and which were procured by him from Army Postal Unit No. 208, He identified
ten of such coples, each for $100 dated 2 January 1945, and two more of such
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coples, sach Far $500, dated 9 January 1945, all payable to "Mr. John E,
- Allen® of either llontgomery or Dothan, Alabama, and with "Lt Harry W, -
Willians, Hdqs. KBS, APO 562, U. S. Army* named as sender (R1O-11, 13-1i,
‘Proa.Exs, A4,B). - Defense objected to the admisaion of the applications
. . upon the ground that they wers not vtied up to she accused®, or relevant
+ (R13,14)s On 20 February 1945, acmued purchased maney ordera in, the amount -
of sz,ooo (m5,16-17, Proa.Ex.C). 2 ;

: . An officer of the fina.nce departmnt testified that ‘the signatures
. on the applications of 9 January 1945 were"yery similar® to those on other.
.- applications dated 26 March 1945, which were showm by other tegtimoeny 'to

:  have been bought psrsonally by accused and which were sent to Mes, D. H,
- or Ce He Allen at. Dothan, Alabama (319,26-27, Pros..En B,E).

T On 29 necember 19141;, special ordera were issued assignmg First
Lieutenant Hu:ﬁ Jo Williams from Normandy Base Section te Oise Section
"(Bl4,Pros.Ex,T.)s Lieutenant Williams left the Europsan Theater of Opera-

" tions for the United Statew about 25 Janmry 1945 (R14).

. b. 'Sgcifieation 32 Corporll John J. Haggerty, of the 208th
\ A.my Postal Unit, testified that .on 20 February 1945, accused was auditing

" ‘books.in the post office and bought some money erders pursuant to four appli-

. cations of that date, identified by witness, three being in the amount of

- §$600 each, and one in the amount of $200, each payable to "Mrs, Cleo Camp,
Dothan, Alabama", with SLt Harold A. Camp, APO 562, Hq Lth Port® named as
sender. (R15,16-17, Pros.Ex.C). When witness later happened to learn from .
accused's mail orderly that accused's name was Allen, accused came over to
the window and said, "I guess you think it is sort ¢f funny, but I'm making
these money ordsrs out to my brother-in-law® (R17).

First Lieuterant Harold A, Camp testified that he had known accused
about 1.4 months, that they were not related by blood or marriage, and that
hg did not a.uthorize accused to use his name on the money orders (R20-21),

‘In his statement to the investigating officer, accused admitted
sending the $2000 on 20 February, and that he signed Lieutenant Camp's name
because I was under the impression that we could not send so much money

~ homs each menth, so I mercly used a fictitious name" (Pros.Ex.G,p.l11).

g Co R_e_cirieatgon XE Technician Fourth Grads Louis E. Willett, of
*‘the 208th . Army Postal Unit near Cherbourg, identified five applications for
money orders, each in the amount of $400, dated 26 March 1945, payable to
"rs, D, H. (or C. H.) Allen, Dothan, Alabama®, with "It Harry W. Williams,
CID, APO 562, US Army™ named as sender, as applications on which: accused

purchased money orders that date from witness (R19-20, Pros.Ex.E).

17469
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" On 29 December 1944, special orders were issued assigning First
Lieutenant Harry J. Williams from Normandy Base Sectiom to QOise Section
(R14, Pros.Ex,I.)s ‘He left the European Theater of Operatlons for the
United States about 25 January 1945 (Rl4).

Le After his’rmghts &s a witness were explained to him (RA43-4k),
accused elected to make, through counsel, an unsworn statement (R45), which
tends to rebut evidence of the prosecution attempting to show accused's
participation in illegal or black market activities. Counsel also stated
_that accused desired to remain 'in the service and requested the court to

"fine him heavily, if necessary", but to retain him in the service (RL5-46).

Stipulated testimony for the defense tended to show that accused
habitually made bets (RAA,LS)./

5 .as Specifications 1, 2 and 4: The ev1dence for the prosecution
fairly showed that accused purchased money orders at the times and place,
and in the amounts, alleged in Specifications 1, 2 and 4, in the name of
Lieutenant Harry W. Williams. Defense's objection to the admission in evi-
dence of the money order applications-was properly overruled in view of the

" correspondence between such applications and accused's admissions relating
to them, as well as the testimony relating to the ‘similarity of signatures
on other applications which accused was shown to have made. The circume
stances are.also sufficient to warrant the inference that accused used the
name of Lieutenant Williams without authority. . -

- Under the findings of guilty as confirmed; the only’questionipre-
sented is whether it was an offense under Article of War 96 for aceused,
during January and March 1945, in the European Theater of Operations, to
use- another officer's name without authority in purchasing a United States-
money order., It is a matter of common knowledge that during this period of
time, many opportunities existed within the theater for making large ille-
gitimate profits through the exchange of American and British monies for .
the more unstable continental currencies, and through other so~called ’
"black market" activities. It is also commofi knowledge that as a result -
of such activities, rigid controls were instigated with respect to the
transmission of funds to points.outside the theater. One of such controls,
for example, was a letter dated 14 November 1944, from Headquarters Euro-
pean Theater of Operations (AG 123X250.1), which prohibited transmission of
" funds to points outside the theater through other than finance offices or -
army postal services, and which required transmitting officers to report
attempts to transmit amounts which possibly were derived from clandestine
sources, to the commanding officer of the prospective sender for an expla~
nation or other appropriate action. Aside from the common knowledge as to
such matters, accused was charged with knowledge of important and general
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theater diredsives on the subject (see CM ETO 7553, Besdine). Indeed, his
statement that he ™was under the impression that we could not send but sp

' much money home each month® leaves little doubt of his actual knowledge of
the policy relative to sending large amounts of money to points outside the
theater. - Accused was thus aware of the fact that by using another officerts
name he might divert possible suspicion from himself and that his acts might
cast equal suspicion upon an innocent fellow officer whose name he used.
Irrespective of whether the funds which accused transmitted were lawfully
acquired by him, under the circumstances shown his conduct was clearly
prejudicial to good order and military discipline, and constituted a viola~
tion of Article of War 96 (cf. CM ETO 6195, Odhner; CX 199732, Dlg. Cp. JAG,
1912-40, secs 454(5), pe 348).

be Specification 3: The evidence clearly shows that accused, at
the time and place alleged, without authority, signed the name of another
officer to a money order application and that he thereafter falsely stated
to Corporal John J. Haggerty, an employee of the army post office at which
the application was made, that he was maldng the money order out "to" his
brother-in-law. Since the payee of the money order was a woman, he obviously
meant by his statement that he was making the application for his brother-
- in-law, or for Iisutenant Harold A. Camp, whose name he used in making the
spplication. In his statement accused in effect admitted his knowledge that
he could not persinally transmit so much money home. In the light of the
circumstances heretofore discussed in paragraph a above, accused's false
statement clearly was mads for the purposs of allaying any suspicions which
might have arisen in the mind of the postal clerk from the fact that he had
falsely impersonated lLieutenant Camp in making the application, and for the
ultimate purpose of insuring the transmission of the funds as alleged in the
Specifications Under the circumstances, such statement was prejudicial to
good order and military discipline and was a violation of Article of War
96,

6o The charge sheet shows that accused is 26 yeare five months of age
and was commissioned 18 October 1942. No prior service is Bhown,

7. The court was legally constituted and had jurisdiction of the per-

. son and offenses. No errors injuriously affecting the substantial rights of
accused were committed during the triale The Board of Review is of the opinion
that the record of trial is legally sufficient to support the findings of
gullty and the sentence as confirmed,

8+ Dismissal, fine and confinesment at hard labor are authorized punishe
ments for violation of Article of War 96, The designation of the United .
‘States Disciplinary Barracks, Greenhaven, New York, as the place of confine-
ment is proper (AW 42 and Cir.210,¥D,14 Sept.l943,sec VI, as amended),

Judge Advocate
Mal ot C __ Judge Advocate

(TRIPGRARY DUTY) ' ._Judge ‘Advpcabe, ¢ o~y
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(25 Oct 1945)
Hq, U.S. Forcu, Ewrcpean Theater (L[ain), APO 757, 21 Novmbor 1945

TC: Assistant Judge Advocate Gcnoral Bra\qch Ofﬁco with U. S. Forcu,
Tﬁ?pcm T’uat’or, mm R oo e

For apprepriato action.

D1, Thtw,

: 1st Lt, AGD,.
1.Incl: - Assistant Adjutant General,

Incl No, 1.

RECEIVED .
= 3.0EC. 1945 /500 nrs.
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1st Inds

ar Department; Branch Office of The Judge Advocate General with the
European Theater.s . 925 (C; .53 _ TO: Commanding
General, United States Forces, European Theater (Main), APO 757,

Uc So AI’IW. - .

1. In the case of Second Lieutenant JAMES R. ALLEN (0-500707),
255th Port Company, 498th Port Battalion, attention is invited to the
foregoing holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty and the sentence as
confirmed, which holding is hereby approved. Under the provisions of
Article of War 50%, you now have authority to order execution of the
sentence, : '

_ 2+ TVhen copies of the published order are-forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement,
The file number of the record in this office is CM ETO 17469, For con-

- venience of reference please place that number in brackets at the end of
the order: (CM ETO 17469).

- ‘g N
v NN

P 4 [

R e l/‘Golonel_; JAGD, :
Ly Eee Q@g Assistant Judge Advocate General,

{ Bentence ordered executed, aCHo 561, USFET,.:? fov 1945-)." ;
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Branch Office of The Judge Adwocate General
. with the
European Theater
APQ 887

BOLRD OF REVIEW No.4 1 5 L‘ 5 1945
CM ETO 17472

UNITED STATES SEINE S.CTION, COMMUNICATIONS ZONE,
EUROPEAN THEATER OF OPERLTIONS.

v

Trial by GCM, convened at Paris,
France, 14 March 1945. Sentence:

- Dismissal, total forfeitures and
confinement at hard labor for 12
years. ZEastern Branch, United
States Disciplinary Barracks,
Greenhaven, New York.

Captain MALCOLM R. /ANTONELLI
(0-329619), 74th Ordnance
Base Group

D A L S, L NI N WL S Y

. HOLDING By BOARD OF REVIEW NQ.4 '
DANIKISON, MEYER, and /NDERSON, Judge Advocates

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater,

2. Accused was tried upon the following Charge and specifications:
CHLRGE: Violation of the 96th Article of Wear.
- . specification 13 (Finding of not guilty)

. Specification 2: In that Captam Malcolm R. Antonelli, 74th
Ordnance Base CGroup, Seine Section, Com Z, European Thezter
of Operations, United States Army, did, at Paris, France, on
or about 26 September 1944, wrongm.uy receive five thousand
(5,000) francs, of the walue of about one hundred dollars
($100.00) from Technical Sergeant Ivan L. Gelder, 5ith
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Ordnance Bomb Disposal Scusdron, Seine Section,Com Z,
European Theater of Operations, United States’ Army,

well knowing that said sum had been obteined by the said
Technical Sergeant Ivan L. Gelder as a result of illegal
sale of United States Government gasoline.,

Specification 3: In that # ¥ %, did, at Paris, France, on
or asbout 24 December 1944, wrongfully receive an unknown
number of one thousand (1,000) Francs notes from Technical
Sergeant Ivan L. Gelder, 54th Ordnance Bomb Disposal
Squadron, Seine Section, Com Z, Buropean Theater of
Operations, United Stetes Army, well knowing that this
money had been wrongfully cbtained as a result of the
misuse of United States Government property.

He pleaded not guilty and, three - fourths of the members of the court
present at the time the vote was taken concurring, was found guilty

of Specifications 2 and 3 and of the Charge and not guilty of Specification
l. No evidence of previocus convictions was introduced, Three = fourths
of the members of the court present at the time the vote was taken
concurring, he was sentenced to be dismissed the service, to forfeit all
pay and allowances due to to become due, and to be confined at hard labor,
at such place as the reviewing authority may direct, for 12 years. The
reviewing authority, The Commanding General, Seine Section, Communications
Zone, European Theater of Operations, approved the sentence, recommended
the Ezstern Branch, United States Disciplinary Barracks, Greenhaven, New
York, as the pl:ce of confinement, and forwarded the record of trial for
action under Article of War 48, The confirming authority, the Commanding
General, United States Forces, European Theater, confirmed the sentence,
designated the Eastern Breanch, United States Disciplinary Barracks, Green-
haven, New York, 28 the place of confinement, and withheld the order -
directing execution of the sentence pursuant to Article of Wer 503,

3 The evidence for the prosecutlon relative to the Specifications
of which accused was found guilty mzy be summarized as follows:

(a) Specification 2 (Wrongful receipt of money known_to have
been derived from illegal sale of Government property)s

On or dbout 26 September 1944, accuséd was commanding officer of the
S54th Ordnance Bomb Disposal Squzdron, then stationed in Paris, France,
(R6,13). Shortly prior to this dete, Technical Sergeant Ivan Gelder,
~genior non-commissioned officer of the organization, illegally sold a
quantity of United States Government gasoline which had been issued for
the use of the organization's vehicles, receiving between 25,000 and
30,000 franes therefor (R5,6,12,13,15). To the best of Gelder's knowledge ,
accused was unaware that the organizations gasoline was being sold in this
manner (R15,16). (See Ci{'ETO 17665, Miller as to further illegal activities
of prosecution's witness, Gelder).
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Throughout this period, the unit mainteined a safe in which it
was customary for the commandirg officir, at the request of members of
the command, to keep the meney and valuzbles for such members (R16). On
26 September 1944, Gelder gave zccused zbout 10,000 francs out of the proceeds
of the sale of gasoline and told him "to put this money away or handed him,
end assumed he would put the money in the safe same as he did in previous
occasions when I won money gambling® (R6,7). He had previously given sums
of money to accused for safe-keeping (R16,24). Most of this had been derived
from gambling (R24), although on one of these previous occasions the money
- in question had represented part of the proceeds of a similar illegal sale
. of gesoline (R5,6). ‘ccused however did not incuire as to the origin of the .
funds on that occasion end Gelder did not advise him (R6). None of the
money thus previously g:wen accused was for his own use and benefit but,
<(>n the Zc;ntrary, was given for the purpose of safe-keeping 1t for Gelder
R7,8,1

When Gelder gave accused the money on 26 September 1944, the latter
asked him what its source had been, Gelder testified (R15):

"I told him that at that time - rather, he asked me because

I handed him & similer amount of money and I said 'This money
is the same as the last time. The money I hended you is

for your share of the gasaline!, When I told him that,

it was just too bad.® #* % TVell, he hit the ceiling and he said
® T wouldn't heve taken this money, I didn't know anything
about it. I assumed it was gambling money you handed me
before I put it in the safe., If I had known it was for
gasoline, I certainly wouldn't have taken this money. I'll
have nothing to do with this whatsoever!. And he threatened
me. with court-martial and everything elset,

At the same time, he told Gelder to "go out and get those jerri-cans
and bring them back, and taken them back and see that they were properly
handled" (R16). The money was put in the safe, however, but subsequently
returned to Gelder, as were all other sums that had previously been put
there in his behalf (R20,24). None of this money had becn given accused
for his own use and benefit (R6,7,12,16,18). No court-martial/discipliniary
proceedings were taken by accused agamst Gelder (B2.’+). or other

The prosecution introduced, without objection by the defense, &
written extra-judicial statement voluntarily made by zccused to an agent
of the Criminal Investigation Division (Pros.Ex.A). This, insofar as it
relates to Specification 2, reads as follows: .

"0n ot about 26 September 1944 T/Sgt Ivan L.Gelder came

to me and handed me some one thousand French franc.. notes.

I don't know the exact number of one thousand Frenca franc

notes that he gave me., It was at this occasion thet I asked .
T/Sgt Gelder what the money was for end where he had obtained
it. T/Sgt Gelder told me that he had sold the weekly .
allottment of gasoline which was intended for the 5hth Bomb
Disposal Squad.. I accepted the money
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that T/Sgt Gelder gave me &s my share of the

proceeds of the sale of the gzsoline, Lfter I tock the
money From T/Sgt Gelder I told him that I was not
sanction zny more sales of gasoline and I warned him
against selling gasoline",

(b) Specification 3 (Wrongful receipt of money known to
heve been derived from the misuse of United States Government

Eroge»tzz : -

Shortly before 27 November,l944, Gelder informed accused that he
had an opportinuty to purchase some cognac and asked him whether he
needed any. Accused gave him 10,000 francs with which to procure six
cases for his personal use (R8,17,26~28), Gelder, thereafter and.-on
27 November 1944, went by Government vehicle on an official mission to
Bordeaux, France, and while thers bought'approximately 200 some odd -
cages" of cognac, six cases being intended for accused (R29) He brought
the cognce back to Paris and sold all of it, including accusged's six -
cases, Accused was uncwere of this, and Gelder, when he next saw him,
explcined that he had fofgotten zbout his cognac and had sold it by
mistake, giving him in lieu thereof 27,000 francs, the amount he had
received from the sale of accused's six cases (R8,20,27729). Accused
did not subsecuently return to Gelder any of the money irom the "cognac
dezl" and Gelder considered it as belonging to accused personally (R20). -
He was of the opinion that at the time he offered to get cognac for zccused,
the latter did not know he was going to purchase it in Bordeaux, or that
a Government vehicle was to be used to transport it (R8,9,28). Nor did
accused know et the time he received the money that the cognzc had been
transported in a Government vehicle (RR7). Accused had been relieved from
command of the squadron in October or November, and the cognze transaction
occurred after his relief (R22,27).

"In hls pre-trisl statement, accused stated that ebout 24 November
1944,

nGelder gave me a bunch of one thousend French franc notes,
he said the money was my share of the proceeds from the
sale of cognac that he had purchased et Bordeaux, France
and sold in Paris, France, I had not given T/Sgt Gelder
any money to purchese any cognac at Bordeaux, France,
with an idea in view of selling it at a profit in Parisv,
(R31; Pros.Ex.A). ;

4, After being advised of his rights, accused elected to testify
under oath (R36,37). He stated that the 54th Bomb Disposal Scuadron,
of which he was then commanding officer, arrived in Paris on 6 September
1944, Soon thereafter he made a written request, at the instance of
Gelder, for a weckly allottment of gasoline for the organization's
vehicles, Thereafter, he had nothing further to do with the drazwing of
‘gasoline. lLbout & week after arriving in Paris, he started to work with
the T4th Base Group and spent ninety percent of his time with that
organization. Gelder was in charge of the Squadron during his absence
therefrom (R38,39). About 26 September 19LL, he received some money from
Gelder for safe-keeping and, his suspiclons aroused by reason of the
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large sums of money Gelder was spending, incuitred &s to its source.

Upon his discovery that it came from the sale of gasoline, Gelder

said "Okay, you can have that as your share". Accused told him

to take it back and that he didn't want any part of it, and threatened
him with the Court-Martial proceedings. He told Gelder that "™he could
not sell gasoline., I wouldn't have anymore to da with it" and instructed
him to get back the jerricans. Gelder then "decided it wes not a part
of my money", However, accused "received it in as much as letting it

go into the safe®", He had no intention of trying to keep it from Gelder,
but intended to use it as evidence, in the event that he decided to prefer
charges against him (RLO,L4,50,54,55). Because of the impossibility of
replacing him as a trained bomb»dlsposal technician,however, he decided
not to prosecute him (R42), and sbout 27 September 1944, Gelder took back
the money from the safe (R48,50,55).

Accused was relieved from command of the squadron on 11 October 1944.
About 24 November 1944, Gelder offered to procure some cognac for him
at a reasonable price, &and he 'gave Gelder 10,000 francs with which to
purchase six cases. Gelder. did not tell him where or how he was going to
get the cognac (R41,47,48). About the 20th or 27th of November Gelder
reported that he had obteined the cognac but had sold it and gave accused
the proceeds of the sale of his share, which amounted to about 22,000 francs,
He accepted the money because "I had to get the cognac and I declded rather
than let him have it I would teke it myself® (R41,42,46,47,52). His first
knowledge that Gelder had used a Government wvehicle to transport the liquor
came during the investigation of the incident by the Criminal Investigation -
Division. He did not agree with Gelder to engage in a sale of cognac which
was to be transported by a Government vehicle (R42,52,53)s Accused denied
ever knowingly accepting any money from Gelder resulting from an illicit
transaction (RS5). .

Other evidence for the defense was to the effect that accused was known
to be perfectly honest, that he was considered one of the best technically
qualified bomb disposal officers, that his reputation as such an officer was
excellent, and that while bomb disposal officers are selected for technical
rather than administrative ability, they are expected to be campetent to
perform the normsl administrative functions of their units (R62,63).
Although accused was actaully transferred from the 54th Bomb Disposal
Squadron to the 74th Ordnance Base Group, about 13 October, he went to work
about the last wpek in September in an Ordnance Depot (Réls.

5(a) Specification 2 (Wrongful receipt of money known to have
been derived from illegal sale of goverhment property)

From the point of view of the nature of the offense stated, this
specification is susceptible of alternstive comstruction. . It can be read

-~ 5 -
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to charge accused either -with receiving the money described for his own use
and benefit or with receiving it as custodian for Gelder. In this sense
it is perhaps duplicitous, but this is immaterial both because no objec-
tion was made (CM ETO 7391, Young; CM ETO 11004, Evans), and because the
gravamen of the offense is analagous to that of receiving stolan property,
in cohnection with which an acoused is equally guilty whether he received
the property for his own use or in the capacity of an agent (63 Code, sec.
16, p.507; see also CM ETO 9258, Davis). Or viewed in another light the
offense was that of the old common law orime of misprision of felony.

"Misprision of felony at common law is a criminal
neglect either to prevent a felony from being
committed or to bring the offender to justioce
“after its commission, but without such previous
concert with or subsequent assistance of him as
will make the concealer an accessory before or
after the faoct"™ (16 C.J. ssc. 13, p.60).

Hence, it is clear that whichever hypothesis is supported by the evidence,
the specification desoribes a course of conduct to the prejudioce of good
order and military discipline and states an offense within the mesning of
Article of War 96, \ ' ' :

The only question, therefore, is whether the record of trial is legally
suffioient to support the finding of guilty on any of the hypotheses above
mentioned. There is no doubt that accused received the money in question
and that he knew at the time of receipt that it had been derived from the
" 11legal sale of military gasoline. We are left, accordingly, with the prob-
lem of determining whether the evidence adequately proves an improper motive
orx,p‘urposo in such receipt, On this point, there is no substantial evidence
that accused received the funds or intended to receive them for his personal
use or benefit., Indeed, everything in the record - Gelder's version of the
transaction, acoused's description of it in his pre-trial statement and his
testimony, and the faot that the money was returned to Gelder long before any -
charges or imputations against accused had been made in the matter - tends
to negative such a conclusion, Hence, the finding of guilty could not be
sustained on this basis. .

However, as previously indicated, the acceptance of such funds by
acoused as & custodian for Gelder, combined with his extension of military
facilities under his control to the safe-keeping of money kmown to have
been obtained under the ocircumstances here shown (Cf: CM ETO 10418, Blacker),
would constitute a "wrongful receipt" in violation of Article of War
(CM ETO 9258, Davis) or a misprision of felony. Since the record of trial
contains substantial, campetent evidence that accused did in fact accept the
money on this basis, the Board of Review necessarily must hold it legally
sufficient to support the finding of guilty., 4Accused's explanation that
he held the funds only for the purpose of using them as evidence against.
Gelder, if true, would have constituted a defense (CM ETO 9268, Davis).

-6 -
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Whether it was true, however, is an issue of fact for the court. The
explanation seems reasonably plausible, particularly since it is corroborated
by uncontradicted evidence that prosecution was threatenad but ebandoned only
because of a shortage of trained bomb-disposal personnel, Nevertheless,

" the seriousness of Gelder's offense, together with the early return of the
money and the fact that no proceedings were initiated,are circumstances
which make it impossible for the Board of Review to hold as & matter of law
that the court erred in disbelieving accused's explanation. Eence, ths con=-
clusion that accused received the money as a custodian for Gelder or that
accused with knowledge that Gelder had committed a serious felony elected
to remain quiescent and not bring Gelder to Justice iz legally justified

and the wcourt?s finding that his conduct in either of these aspects con-
stituted a wrongful receipt of the funds described must be uphsld.

(b) Specification 3 (Wrongful receipt of money known to have .
been derived from the misuse of United States Goverrment

property)

The sssential elements of the offense charged in this specification
are accused’'s receipt of money from Gelder and his accompanying knowledge
that the money was derived from the misuse of & military vehicle, Unless
these are proved, the conviotion must fail since no other impropriety, in
his relations with Gelder, assuning that any impropriety existed, is charged.
Acoused is not charged with the offense of conducting extra-military business
or ocommercial activities in violation of AR 600-10.

As in the case of Specification 1, the receipt of the money is clearly
proved, In this instance, however, it is also oclearly shown that acoused
received the funds for his own use, and so we have left only the guestion
whether et the time of receipt, he was aware of the msnner in which the
cognsc, the sale of which produsad the funds, was in fact transported. In
this respect, the record of trial is fatally deficient. There is not only

V'a total leck of proof that he had such knowledge, but all the direct evi-
dence on the point is to the effect that he did not, Both he and Gelder,
the prosecution's only witness, so testified., Furthermore, it is shown
that at the time of Gelder’s trip to Bordsaux, sacocused was no longer his
commanding officer. Hence, the nscessary knowledge of the availability and
use of goverrment transportation may not be imputed to accused by reason -

V. of sny officisl relationship betwsen the two. Moreover, the record is
silent as to whether aecused had any actual knowledge of the availability
of such transportation .to Gelder during this periode Likewiss, there is
no proof that means of traunsportation between Bordeaux and Paris, other than
allitary, were non-existent at the time in question, or, assuming this to
be true, bhat accused was aware of it. Nor is such lack of transportation
the kind of matter of which either the court or the Board of Review could
properly take judicial notice. The theory and basis of judicial notice is
that the faot in question is so well known that it has became common kmowledge
and it is therefore unnecessary to prove it (CM ETO 2396, Penninston).

While judicial notice might sonceivably be taken of the genmeral diaruption
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of French transportation facilities produced by war-time conditions, this

is something quite different from judicial notice of the "fact" that Gelder
could not have transported the cognac between the two specific points here
involved by means other than & govermnment vehicle (CM ETO 6226, Ealz).

Since this was neither proved nor judicially known by the court, it camnot

be used as the basis for an inference that accused knew or had reason to

know it, In this connection, it might be added that no significance can be

attached to the mere quantity of cognac transported (200 cases), since there
is no evidence that accused knew that snything substantially in excess of

the gix cases he himself had ordered had been brought to Paris. The state

of the record, therefore, is.such that accused's knowledge of the use of

goverument transportation stands unproved and, this being an essential elament

of the offense charged, it follows that the finding of guilty 1s not sustained,

In'view of this disposition of the matter, it is unnecessary to dis-
cuss the confusion in the record produced by the amendment to the date of
offense set forth in the specification (R7).

6+s The charge sheet shows that accused is 33 years of age and entsred
upon active duty 28 February 1942 at Aberdeen Proving Grounds, llaryland.
Ko prior service is showne

7+ The court was legally constituted and had jurisdiotion of the
person and the offenses. Errors injuriously affecting the substantial rights
of accused were committed during the trial as above described. The Board
of Review is of the opinion that the record of trial is legally insufficient
\to support the finding of guilty of Specification 3 of the Charge, but legally
usufficient to support the findings of guilty of Specification 2 of the Charge
'and of the Charge o.nd legally sufficlent to support the sentence,

8+ Dismissal, total forfeiture of all pay and allowances, a.nd confine=-
ment at hard labor are authorized punishments, in the case of an officer,
for violation of Article of War 96, The designation of the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the place of
confinement is proper (AW 42; Cir. 210, WD, 14 Sept. 1943, sec. VI, as

amended)e
&. MMM e Advocate

-7 |
Judge Advooate
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Bastern Branch, United

HOLDING by BOAED OF REVIEW No. 4

DANIELSON, MEYER and ANDZRSON, Judge Advocates

States Disciplinary Barracks,
Greenhaven, New York.

SEINE SECTION, COMMUNICATIONS ZONE,
ZUROPZAN THEATER OF OPERATIONS -

Trial by GCM, convened at Paris,
France, 26 March 1945.
Dismissal, total forfeitures and

confinement at hard labor for five

Sentence:

1. The record of trial in the case of the officer named above has
. been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the

Branch Office of The Judge Advocate General with the European Theater.

2. Accused was.tried upon the following charges and specifications:

CHARGE I: Violation of the 94th Article of War.

Specification 1:’.Disapbroved By reviewing

‘Speciﬁication 2:
Specification 3:
'Specification.h:
'Specification 53
Specification 6:

Specification 7:

Disapproved by reviewing
Disapproved by reviewing
D{sépproved b& reviewing
Disapproved by:feviewiﬁg
Disapproved by confirming éuthority;

Disapproved by confirming authority.
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Specification 8:

v

In that First Lieutenant Mayford'V.

Clark, 3138 Signal Motor Messenger Company,

+ European Theater of Operations, ‘did, at Paris,
France, on or about 20 November, 194k, wrongfully
and unlawfully dispose of nine gasoline cans and
contents, .each can containing five gallons of

gasoline, of value about 336,00, the property of

‘

_the United States, furnished and intended for
military use thereof, by selling the same to U.
Davesne for 9,000 francs.

Spec1f1cat10n 9:

In that #* % 4 did, at Paris, France,

on or about 30 November, 194, wrongfully and
~unlawfully dispose of five gasoline cans and
contents, each can containing five gallons of
gasoline, of value about -$20.00, the property.

‘of the United States, furnished and intended for
military use thereof, by selling the same to
George Vandenbossche for 5,000 francs. o

Sbecification 10:
i Specification 11:
Specificationll2:
CHARGE II:
Spécification 1l:

Specification 2:

Disapproved by reviewing authority.
Disapproved by.reviewing authority.
Pinding of not’guilty.

Violation of the 96th Article of War.
Disapproved by reviewing authority.

In that % %* %, did, at Paris, France,

during January 1945, wrongfully and in violation of
Letter AG 121 op GA, Headquarters European Theater of
Operations, dated 23 September, 1944, Subject
"Prohibition against Circulating, Importing, or -
Exporting United States and British Currencies in ,
Liberated or Occupied areas, and Certain Transactions
Involving.French Currencies Except Through Official
Channels," exchange, at a rate of exchange in excess
of the official (rate of exchange of fifty French

_ francs per $1,00 U.S.) money, and outside official-
channels, $60,00 Unlted States Currency into French
Francs.

CHARGE III: -Violation of the 95th Article of War.

Spec1ficatlon. In that * % %, did, at Paris, France, on

or ‘about 15 December 1944, unlawfully, fraudently and
knowingly with intent to deceive the .United States,
officially make the following statement in writing in

‘connection with and in pursuance of a Report of Survey, viz:
' -2- L 17473
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"STATLMEN T
15 December 1944.

"On or about the 20 November 1944 at approximately
0930 hours Earnest E. ¥ebb 35444590, a member of this
organization was assigned Truck l/h Ton Lxl in order to
carry out a mission at Ingineer Depot Z-508 A, Paris,
France., -At approximately 1300 hours enlisted man
concerned reported the vehicle was stolen. I conducted
an investigation and learned that to the best of my
knowledge said vehicle was lost through no fault or
neglect of individual concerned.

s/ Mayford V. Clark

IAYFORD V. CLARK 01637745
. 1st Lt. SC 3138th S Co.%
which statement was false, and was known by the said
Lieutenant Clark to be false,

.He pleaded not guilty and two~thirds of the members of the court
present at the time the vote was taken concurring, was found guilty as:
alleged of all charges and specifications, except specifications 5,10, -
and 12 of Charge I; of specifications 5 and 10, Charge I, he was found-
guilty with exceptions, and of Specification 12, Charge I, he was found
not guilty. No evidence of previous conv1ctions was int duceg o .
fourths of the members of the court present at the tlme/ Scﬁr ingash aken
was sentenced to be dismissed the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard labor, at
such place as the reviewing authority may direct, for twenty years. The
reviewing authority, the Commanding General, Seine Section, Communications
Zone, Huropean Theater of Operatiens, dlsapproved the findings of guilty
of specifications 1,2,3,4,5,10, and 11, Charge I, and of Specification 1,
Charge II, approved the sentence, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place of -
confinement, and forwarded the record of trial for action under Article
of War 48. The confirming authority, the Commanding General, United
States Forces, European Theater, disapproved the findings of guilty of
specifications 6 and 7, Charge I, confirmed the sentence but reduced

the period of confinement to five years, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the. place
of confinement, and withheld the order directing the execution of the
sentence pursuant to Article of Whr 504,

3. Evidence for the prosecution.

. The evidence for the prosecution with reference to Specifications
8 and 9, Charge I, Specification 2, Charge II, and the Specification,
Charge III, those being the only speciflcatlons before the Board of Review
for con31deratlon, may be. summarlzed as follows:

The accused, Flrst Lleutenant Layford v. Clark, at the times

. -3 - . . / y .
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in question was stationed in Paris, France, as Motor Officer with the
3138th Signal Liotor Messenger Company (R34). His duties required him
to exercise control over military vehicles and gasoline belonging to

- the United States. At the same time Technician Fourth Grade Ernest E.
Webb served with accused's company (R34), and Maurice Iitter, a civilian,
was employed in connection with the same organization as foreman and
interpreter (R9).

(a) Specification 8, Charge I

Accused was charged with the yrongful disposition on or about 20.
November 1944 of nine five-gallon cans of gasoline, property of the United
States, furnished and intended for the military service, by sale to one
U. Davesne for 9,000 francs, in violation of Article of War 94.

The record of trial discloses that Maurice Litter and accused solgd
nine five-gallon cans of gasoline to U. Davesne, and, in payment therefor,
received 10,800 francs (R11,12,30-32). The gasoline was taken from the
garage of. accused's organlzatlon, was transported in a jeep, was contained
in jerricans and belonged to the United States Army (R10,11,12,30). The
sale took place on two occasions, accused was present each tlme, and they
‘were made pursuant to his directions (R11,30,31). On the first occasion
Davesne purchased four jerricans of gasoline for 4,800 francs, and on the
- second occasion he purchased five jerricans of gasoline for 6,000 francs
(R11). litter received the money from Davesne, and on the flrst trans-
action he kept 800 francs for himself and gave accused 4,000 francs, and on the
" ‘'second occasion he kept 1,000 francs for himself and gave accused 5,000 francs
(R11). The time of the sales is not definitely established. Litter stated
. they were made about .the first of November, But he was uncertain as to the
" exact time (R12). 'Davesne was uncertain as to the exact date, but testified
he believed they were made the first part of October (R30). The evidence
shows, however, that they were made after the sale of gasoline to Vanden-
bossche (discussed hereinafter), and the record of trial shows that the
sale to him was made "the end of October or the end of November" (R26).

(b) Specification 9, Charge I

Accused was charged with a v1olat10n of Article of War 94 by )
~wrongful disposition on or about 30 November 1944 of five gasoline cans.
and contents, each containing five gallons of gasoline, property of the
United States, furnished :for the military service, by sale tp George
Vandenbossche for 5,000 francs.

It appears from the evidence that accused asked Litter where he

could obtain some wood to inclose a jeep, and Litter took him to Vanden=-
bossche at which time five jerricans of gasoline were sold to him for

5,000 francs. The money was paid to Litter who in turn gave it to accused.
The gasoline and jerricans were taken from the garage of accused's - :
organization, and were the property of the United States Army. Accused was
present at the time the salé was made (R10,11,16,25,26). The time of the .
sale was not definitely established by the ev1dence. Litter stated that

T § 1Y £}
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A

it occured during the second half of October (R10), vhile Vandenbossche
" testified that the sale was made "in October or towards the end of
November™" (R26) _ .

(c) Specification 2, Charge II

. Accused was charged with exchanging $60.00 in United States currency
for French francs during January 1945 at a rate of exchange in excess of
. the official rate of exchange and outside official channels, in violation
of Article of War 96. :

- 'In January 1945 accused gave Technician Fourth Grade i/ebb, a member
of his organization, $20.00 in United States currency to be exchanged for
French francs (R41). Webb in turn gave the’money to Private Savoie to
effect the exchange, and shortly thereafter Savoie gave Webb $80.00 in
French francs which Webb delivered to accused (R42). At the time accused

ave the money to Webb he instructed him to have Savoie make the exchange
%Raé). On two occasions in January 1945 accused gave Savoie $20.00 in
United States currency to be exchanged for French francs. Savoie obtained
$80.00 in French francs on each occasion and delivered it to accused who
remarked that he "was getting quite a bit for it" (R51-53). The evidence.
further. shows that on these three occasions Savoie obtained the French
franes from Private Hightower, another member of accused's organization,
who exchanged the money with a French civilian (R55, 56).

(d) Soec1flcat10nlggharge I11T

~ Accused was charged with making a false statement concerning the
loss of a jeep on 15 December 1945 in violation of Article of War 95.

The supply sergeant of accused's organization in October 1944 learned
that a jeep belonging to the organization was missing, and later conducted
an investigation which disclosed that fact (R57-59). On 15 December 1944
Technician Fourth Grade Vebb signed a statement at accused's request
relative to the loss of the jeep which both he and accused knew to be false
(R42-44), This statement was required, it was stated, to obtain a replace-
ment for the missing jeep (R46). Webb's statement (Pros. . A) recited
that on 20 November 1944 he used the jeep on a military mlSSlon, parked it
and chained and locked it, and, when he returned, found it missing and the
sawéd chain on the ground. Accused's statement (Pros. Zx. C) recited that
on 20 November 1944 Viebb reported the loss of the jeep through theft, and

-that he conducted-an investigation which disclosed that it was not lost
through fault or neglect. Based on the statements of Webb and accused, a
report of survey (Pros. Ex. B) was made (R57,58) and a new jeep was obtained
(R61). Accused knew that his statement was false (R42,44,63,64). The true
facts with reference to the loss of the jeep would not satisfy the require-
ments for replacements, so the false statements were prepared and signed
(R64). Accused, being the Motor officer of the organization, had signed
for the jeep and was responsible for it (RA1l), and, at the time the state-
ment was made, said: "I'll have to make uwp a story" (R64),

L. Evidénce for the defense.
- 5 17473
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The evidenee for the defense with reference to the specifications
under consideration may be sumnmarized as follows: ’

(a) The rights of accused as a witness were explained to him and
he elected to remain silent (R75).

(b) It was shown that unsuccessful attenpts were made to
requisition certain items for the company, that accused purchased such
items in French establishments for .company use, and that on one occasion
he spent 5,200 francs for company supplies (R67-69,71)., =«

(¢) It was also shown that no one in the company knew what had
happened to the missing jeep, that the false statement was made to secure
a replacement, that accused made the statement reluctantly, and that his
Commanding Officer knew it to:be false (R72-74).

5. {a) Specifications 8 and 9, Charge I.

It is abundantly clear from the record of trial that accused wrongfully
disposed of gasoline and cans, bslonging to the United States and furnished and
intended for the military service, by sale to French civilians, as alleged in
the specifications. The specifications allege the sales to have/ %54 "on or
about 20 November 1944", and "on cr about 30 November 194L4", respectively
while the evidence does not fix the datesof sale with definiteness. i7ith
reference to the allegation of sale on or about 20 November 1944, the evidence
shows that the sale was made after a sale "at the end of October or Kovember®,
and with reference to the allegation of sale on or about 30 November 1944,
‘the evidence shows the sale to have been made the "end of October or November',
The phrase "on or about" apprised accused of a possible indefinitenss of time,
and the failure of exactness in the proof, as to the time of the offenses, is
not material in this case (Ci ZTO 1538, Rhodes).

The evidence substantially supports findings‘of guilty in violation of .
Article of War 94. (M ETC 5539, Huffendick; CIl 5TO 6268, Maddox; Cif ETC
9987, Pipes; CM 5TO 11936, Tharpe et al) . B

(b) Svecification 2, Charge II.

It appears from the evidence that during January 1945 accused on three
occasions gave enlisted men of his company $20.00 in United States currency
to exchange for French francs through unofficial channels and at rates of
exchange in excess of the official rate of exchange. Pursuant to his
instructions the United States currency was exchanged for French francs
through French civilian channels, and accused received French francs at the
rate of four times the official rate of exchange. The conduct of accused
was clearly in violation of Letter AG 121 Op GA, Headquarters furopean
Theater of Operations, 23 September 1944, which in pertinent part (par. 2b)
prohibits the purchase of francs against other currencies except through
official channels, and constituted a violation of Article of War 96. (Cii BTO
14632, Lang; cf: Ci STO 7553, Besdine and Schnurr; Cil STO 10418, Blacker)

\

(¢) Specification, Change III.

17473
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The evidence shows without dispute that on 15 November 1944 accused
knowingly and with intent to deceive made a false official statement in
writing, as alleged. That the statement was false was clearly shown, and
that it was made knowingly and with intent to deceive is gatherable from
the facts and' circumstances surrounding its execution. Accused, being the
Y¥otor Officer of his organization, was responsible for the missing Jeep,
and a false statement was made to obtain a replacement. A report of -
survey, based in part on his statement, was made, and a replacement was
obtained. “The official character of hls statement is apparent, and it
"is presumed that a falsehood is engendered by an 1ntent to deceivem-(CM
ETO 2777,Hoodson)

Accused's orlglnal statement was not offered and its whereabouts were
not shown, but a photostatic copy thereof was received without objection
(R57,58), and in the absence of objection the probative value of secondary .
evidence is not open to doubt (ICM, 1928, par. 116a, p. 120). Under the
modern doctrine, which has évolved with the progress in technology of
reproduction of documents, this photostatic copy may well be considered as
an original document within the best evidence rule (United States v.
Manton, 107 Fed. (2nd)(2nd Cir., 1938). 834,845; Cert. denied 309 U.S. 66L,
84 L.id. 1012) The evidence established that accused knowingly and with
intent to deceive made a false official statement, and a violation of
Article of -War 95 was proved (CM ETO 1538, Rhod63° Cl ETO 7246, ialker;

CM ETO 8457, Porter).

6. The charge sheet shows that accused is 28 years of age, was
appointed a Second ILieutenant 30 Nbvember 1942 and was promoted to First
Lieutenant 4 March 1944. Prior service is shown as follows: "knlisted
service 28 March 1941 - 29 August 1942*,

7. The court was legally constituted and had jurisdiction of the
person and the offense. No errors injuriously affecting the substantial
"rights of accused were committed during the trial. The Board of Review is
of the opinion that the record of trial is legally sufficient to support
the flndlngs-of guilty and the sentence.

8. A sentence of dismissal is mandatory upon conviction of a violation
of Article of War 95. Dismissal, total forfeitures and confinement at hard
labor are authorized punishments for an officer convicted of violations of
Articles of War 94 and 96. The designation of Eastern Branch, United =
States Disciplinary Barracks, Greenhaven, New York, as the place of con-
finement is proper - QNM 42 and Cir. 210, WD, 14 Sept. 1943, sec., VI, as
amended). . : o

feBraunsr e, Judge Advocate.

..

s Judge Advocate.

» Judge Advocatpe.:
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#dar Departrent, Branch Office of The Judge Advocate General With the
Juropean Theater. 15 Noy 108 T0: Commanding
ueneral, United States Forces, furopcan Theater (iain), aPO 757, U. S.
Lray .

1. In the case of First Lieufg;ant iAYFORD V. CLiRE, (01637745),
3138 Signal lotor lessenger Company, attention is invited to the
foregoing holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty as approved and
the sentence, as confirmed, which holding is hereby approved. Under
the provisions of Article of War 50@, you now have authority to order
execution of the sentence.

2. ‘hen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CL <TO0 17473. For con-
vefience of reference, please place that number in brackets a
(Cil &TO 17473). .

&..C, LelEIL,
Brigadier Ceneral, Dnlted States Arm
Assistant Judge idvocate General.

-sk Sentence ordered ececuted, GCMO 611, USFET, 1 Dec 1945),

17473
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Branch Office of The Judge Advooate General 4
| with the -
Buropean Theater '
APO 887
BOARD OF REVIEW NO. 5 t s Nov 1945
" CM ETO 17475 . '
. o )
UNITED STATES ') 6TH ARNY GROUP
' ) B ,
v. ) Trial by GCM convened at Heidelberg,
‘ ' ) Cermany, 25 June 1945. Sentences
First Lieutenant WALTER KCOCH ) Dismissal, total forfeitures amd
(0-1048050), 68th Anti Aircraft ) confinement at hard labor for five
Gun Battalion )} yeers. Eastern Branch, United States
: ) Disciplinary Barracks, Greenhaven,
) Hew York -

HOIDING by BOARD OF REVIEW NO. § -
HILL, JULIAY and BURNS, Judge Advocates \ . L

l. The record of trial in the case of the officer nemed .above has
been exemined by the Board of Review and the Board submits this, its
holding, to the Assistant Judgs Advocate General in charge of the Braach
Office of the Judge Advocate General with the European Theatere.

2. Accused was tried upon the following charges and specificationsr
CIARGE I: Violation.of the 6lst Article of War.

Specificationt In that First Lieutenant Walter Kooch,
68th AAA Gun Battallon, did, without proper leave .
absent himself from his organization at Heidelberg, .

Germany, from about 14 April 1945 to sbout 11 Mey ’
1945 7

CHARGE II: Violation of the 94th A.rticle of Ware

Specificationt In that * * *, 3id, at Heidelberg,
Germany, at 2300 hours on or ehout 14 April
1945 knowingly, wrongfully, without proper
authority apply to his own use one :i" ton
reconnaissance veliicle of the value of about.’
$1407.00, property of the United States,
furnished and intended for the Military service
thereof. .

RESTRICTED \ 1478
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CFARGE III: Violation of the 95th Arkicle of Ware

Specification I3 In that * * %, on or about 7
April 1945, did, wrongfully bring in and quarter a
woman, one Mlle Jany Beltrendo, in the Hotel
Cosmopolitan, Contreaeville, France, said Hotel at
the time being used &s e Battalion billet. .

Speclficatlon 21 (Finding of not guilty)
CHARGE IV: Violation of the 96th Article of War.

Specification Iz In that * * %, 3i4, et Nice, .
France, on or about the latter part of October 1944,
wrongfully appear at the American Bar without his
insignia of rank, said place at that time being off
limits to officers. - .

Specification 2t (Finding of guilty disapproved :
by confirming euthority).

Ho pleaded not guilty and was found not guilty of Specification 2, Cherge
I1I; guilty of the Specification of Charge II,,except the words end -
figures "of the value of ebout $1407.00," substituting therefor the words
end figures "of a value in excess of $50"; guilty of Charge II, and of all
the remaining charges and specifications. No avijence of previous con=
victions was introduced. He was sentenced to be dismlssed the service, to
forfeit all pay and allowences due or to becoma due, and to be confined at .
hard lasbor, et such place as the reviewing euthority may direct, for five
yoars. The reviewing authority, the Commending General, 6th Army Group,
approved only so much of the finding of guilty of Charge III and Specification
I of Charge III as involves a finding gf guilty of the offense alleged in
violation of Article of War 96, approved the sentence but recommended that,
owing to special circumstences in the case, the confinement at hard lebor
be remitted, and forwarded the record of trisl for action pursuant to Article
of War 48. The confirming suthority, the Commanding General, United
States Forces, European Theater, disapproved the finding of guilty of
"Specification 2 of Charge IV, confirmed the sentence, designated the Eastern
Branch, United States Ulsclplinary Barracks, Greenhaven, New York, as the
place of confinement end withheld the order directing executlon of the
sentence pursuant to Article of Whr 50a. ,

- 3. Evidence introduced by the prosecution shows that et all times
mentioned- in the specifications accused was & first lieutenant assigned
to Battery B, Sixty Eighth Anti Aircraft Artillery Gun Battalion (R6,7;
Prose Exe A)s In October 1944, eccused and a number of enlisted men went
into a bar at Nice, France, Accused was informed by a military policemsn
that this bar was for enlisted men and that he would not be permitted to
drink or to remeain there. Accused thereupon removed his insignia of rank

- 2 '-
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and remained in the bar. This bar had been declared "off limits to all
officers" by eccused's battalion commender in a published battalion memo-
“rendum dated 22 Sep’cember 1944 (R28,35,38,39,47,48; Prose Ex. C), "

~ Between 17 March and 9 April 1945 1nclu31ve, accused and:his
battery were billeted at the Cosmopoliten Hotel in Contrexeville, France
(R31,32). = On 9 April a woman was found asleep in a bed in a room'on the
fifth floor of the hotel. That floor was not occupied at that time by
troops. Access to this floor and room was available by a stairway leading
from the cellar, without passing through the other floors: (Rl4 26,27,
29,30,34). - The woman in questlon had been seen previously in the company
of accused at the battelion olficers' party at flice (R27)

On 7 April eccused went on duty at 1800 hours as officer of the
day (R30,32,23). On that day accused told his company commender that his
fiancee was arriving. After guard mount he was temporarily relieved from
duty to meet her and "see that she was properly billeted™. He returned
to his duties sbout 2200 hours at which time he stated to his company:
commander that he had found a billet for the girl but there was no bedding -
there and thet he was going to give her blankets to "tide her- over" until
he could more decently take care of her., His captain found him the Henkets
and they were sent to the girl (R9, 33). After the girl was found in the
"hotel, accused's captain took him to one side "and asked him about this",
Accused said that "he had lost the previous billet he had had end had to
bring her into the building because he had no other place for her". TIThe
captain, who testified to this conversation, immedistely quélified the
answer embodied in the ebove quotation by edding "He certainly 4id'nt
admit to heving brought her there himself - but admitted he knew she was
there", (R15).

Lieutenant Colonel Eawin £, liosdy, accused's battalion commander,
testified that he gave no one at any time authority to billet "eny civilien
female personnel in the Cosmopolitan Hotel" and that he had notified his
adjutant that the guerds were not to allow any uneuthorized persomel into
the hotel (R22-24), Colonel licody did not stete when he gave these
orders to his ajdjutant. The court by a question (R24) introduced the
suggestion that the order was given the night of 7T April (R22-243 However,
the battalion adjutent testified that he recaived these instructions from
Colonel licody a few days after the middle of March and had communicated them
to each officer of the day, when the latter went on duty for transmission
to the guard (R26,28). It was the battalion edjutant who discovered
accused's fiencee in the hotel room (R27) on 9 April (R32). Accused; a8 -
stated, had gone on duty &8 officer of the day at 1800 hours, 7 -April
(R3O 32,33)e

On 14 April 1945, accused was stationed with his battery in
Heigelberg (R16,18). Between tén=-thirty and eleven pm, the night of
14 April 1945, accused absented himself without leave from his organization.
He left with two enllsted men in a "Jeep" which had been ass 1gneﬂ to his

d
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- battery and which was known to be the battery commander's'Jeep", used by
the latter personally “when he weént.out". Mo trip ticket had been issued
for the use of this "Jeep" and acciised had no right to take it. Its wlue
was in excessoof $50 (R6,7,10-12,14-16,18,20,21; Prose. BExe. A)e Accused
went to Contrexeville and wes on his way to Nice when the "Jeep" was
impounded by the military police (r18). Accused was subsequently appreshended
on 11 iiay et St. Jesnnetle, Francs, by the militery police (r7, Pros, Ex.B),

4, The defense offered in evidence the report of a psychiatric
exemination of accused made at 180th General Iospital and dated 7 June 1945,
This was received in evidence without objection by the prosecution save that -
the prosecutiocn did not "concede all the statements therein made" by the
accused to the examining officer (R59,60; Def. Ex.l). According to
information supplied and set forth in this report, accused lost his father
when he was one year old. His nother was an irmirrent and there were five
‘children whom she could not support. Accordingly accused was institutionalized
until. 17 or 18 years of ege, in a very strict enviromment. He had one year
of college in 1S54l. He was graduated from officers candidate school in
Decerber 1942, after three months as an enlisted men. He had served with
his present unit for 13 months end felt that he hed been doing ebout all the
work there. ie had several emotional outbursts. He was asked if he would like
to take a rest,™unofficially? He thought ebout this for a while and then
deys later found himself absent without leave., He realized his status but
dd nothing about it and wes apprehended after 25 deys sbsence (Def. Ex.1).

The summary of this report says:

"Objectively the patient shows emotional immaturity,
antagonism, aggresiveness, and opinionated, disgusted
attitude with military service, He had not profited
in any wgy recent experiences. This pesient is to
be considered as being of sound minhd now and at the
time of the commission of the alleged offenses. Final
diasgnosis is 'Constitutional Psychopathic State,
Unqualified.!" (Def. Exel). '

Apprised of his rights a5 a witness (R60), accuse? elected to
make an unsworn statement. He said that his reason for meking an unsworn
statement was to clarify the psychiatristts report (R59, 60, Defes Ex.1)" as
to its not being dofinite about some fects." He said that the part about
his home life wes true, but the statement that he "resemted the socisl end
intellectual standards of the officers" was not made by him to the psychiatrist
in that menner. ‘hat he did explain to the psychiatrist waes that he met a
girl end fell in love with her and "all of a sudden encountered a lot of
antagonism, no one would egree with him on the subject and tried to discourage
him from merrying the girl. He engaged in perscnalities with the officers
on the subject end for that reason he concluded thetthe psychiatrist was of
the ovinion that he was "diszusted with the service." He denied that he hagd
a disgusted and opinionated attitude to the service, calling attention to .
his perfect record until the time of his first trouble et Contrexeville. He

~
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., does not know about sny outvursts as he keeps thinzs to himself. He never at
‘ any time shcwel any open resistance or rebellion until aggression was shown
to him when he was going with his girl. The accused concluded with the
statement, "that is all I can think of, except I em not gullty as accused
(R60-61).

5. It is unnecessary to recapitulate the evidence. Thdre is sub-
sténtial conpetent proof in the record to support the findinzs of guilty
8s approved. ~ Accused was ebsent from his organlzation without leave in
violation of Article of War 61 (Charge I and its Specification); end in -
going sbsent he appropiated to his own use govermment property, a jeep,
assigned to his organizetion and worth in excess of $50 gollars, in
violation of Article of War 94 (Charge II and its specificetions). 1In
addition, he wrongfully quartered a civilian woman in a hotel used as a
battalion billet, contrary to orders of his battalion commander, in viol-
ation of Article of ‘ar 96 (Charge III, Specification I) and, also in
violation of Article of War 96, he wrongfully appeared in a bar, which was
off limits to officers by orders duly published, without his insignia of
rank (Charge IV, Specification I) (1iCH, 1928, par. 132, 150i, 152a, pp 146,
184, 187)

6. Attoched to the record of triel is a written recommendation for
clemericy for accuse® askine thet the sentence be suspendsd in its entirety,
or that that pert thereof imposint imprisonment be vacated. Among other
thinss this recomendation mentions the fact that accused's military record
"until the time he met this woman" was excellent, that he had had exceptional
aolllty as an artll]ery mathemgticien, and that, threough two arduous
campeigns he had liveAd "upforwerd with the. flrlng elembnts™, refusing to go
to the rear and rest, and that on five occasions he volunterily undertook
dangerous duty as forward cbserver, This and two other letters requesting
clemency- are signed by 23 officers, including the law memboar and three .
other members, the assistant trial judge advocate and the defense counsel
of the court which tried him, the investisating oificer, and the commending
officer and other officers of accused's organization. The staff judge
sdvocate of the reviewing authority and the reviewing authority recormended
that the confinement at herd laborte remitted. :

-~ .

7. The charge sheet shows that accused is 21 years six months of age.
He entered on-active duty 10 Jecember 1942. There was prior gervice as en
enlisted man from 9 August to S December 1942,

8. The court was legally constituted end had jurisdioction of the person
and offense. Ko errors injuricusly affecting the substential rights of the
accused were committed during the trial. The Board of Review 1§ of the
opinion that the record of frial is legally sufficient to support the flndlngs
of gullty and the'sentence as approvers.

9. The offense of absenck without leeve in violastion of Article of Wer

6l is punishable, when cormitted by en officer, as a court-mertiel may direct
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'(AX'JSI). Confinement in the Zastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, is authorized (&W 42, Cir. 210, WD, 14 Sept. 1943, sece
VI, as amended.

wJudﬁe Advocote

(DETACHED S-RVICE) Judge Advocate

Judge Advocate
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. . ’ ‘\_s .
War Department, Branch Office of The Judge Advocate General with the
European Theater : 5 NOY 1940 T0: Commeanding General,
United States Forces, European Theater (Main), APO 757, U.S. Army.

1. In the case of First Lieutenant WALTER KCOCH (0-1048050),
68th Anti Aircraft Gun Battelion, attention is invited to the foregoing
holding by the Board of Review that the record of trial is. "legally
sufficient to support the findings of guilty and *the sentence as epproved,
vhich holdmg; is hereby approved. Under the provisions of Article of
Wer 50%, you now have authority to order executlo*x of the sentence,

26 When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is Cii ETO ,
17475 For convenience of reference, please vlace tnat nuriber in breackets

L

General, United States Army, £

o
e

( Sentence ordered executeds GCMO 587, USFET, 24 Nov 1945).
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Branch Offioe ‘of The Jndve Advocate General
. with .the .

Europsan Theater
APO 887

,BQ}.RD OF REVIEW NO. 4 ;' 1 NOV 1945

CM ET0 17479

UNITED STATES UNITED KINGDOM BASE, COMMUNICATIONS ZONE,
i UNITED STATES FORCES, EUROFEAN THEATER

\ Y. . . )

Trial by GCM, convened at Whittington
Barracks, Lichfisld, Staffordshire,
England, 18 July 1945, Sentencei .
Dismissal, total forfeitures and
confinement at hard labor for 20 years.
Fastern Branch, United States Disciplinary
Barracks, Greenhaven, New York,

Second Lisutenant CHARLES A.
. MITTLER (01303006), 293rd
Reinforcement Company, 4th.
Reinforcement Battalion, 10th
Reinforcement Depot

HOLDING by BOARD OF REVIEW NO. 4
DANIELSON, MEYER and ANDERSON, Judge Advocatez

le The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European ‘heater,

"2. Aecused wag tried upon the following Charge and Specifications

' CHARGE: Violation of the 58th Article of War..

Specifications” In that Second Lieutenant Charles A.
Mittler, 293rd Reinforcement Company, 4th
Reinforcement Battalion, 10th Reinforcement
Depot, then of 3218t Reinforcement Company,
49th Reinforcement Battaliom, 10th Reinforcement
Depot, did at Pheasey Estate, Staffordshire,
England, on or about 2 Jamuary 1945, desert the .
‘service of the United States and did remain
abgent in desertion until he was apprehended at
Liverpool, Lancashire, England, on or about 3 July
1945,

) wl- . oA
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He pleaded guilty to and was found guilty of the Specification, except
the words "desert™ and "in desertion", substituting therefor, respectively,
the words "absent himself without leave from®™ and "without leave“, of
the excepted words not guilty, of the substituted words guilty. H
also pleaded guilty to and was found guilty of & violation of the 615t
Article of War, and not guilty of the Charge (AW :68)e XNo'evidence of
previous convictions was introduced. He was sentenced to be dismissed
the service, to forfeit all pay and allowances dues or to become dus and
to be confined at hard.labor at such place es the reviewing authority
‘may direct for 20 years. The reviewing autherity, the Commanding General
- of United Kingdom Base, Communications Zone, United States Forces,
European Theater, approved the sentence and forwarded the record of trial’
for actiofi under Article of War 48, The confirming authority, the
"Commanding General, United States Forces, European Theater, confirmed the
" sentence, designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, and w1thhe1d'
the order directing executlon of the sentence pursuant to Article of -

.W&r 50?.

3. Evidence for the prosscutione

Accused absented hlmself‘w1thout leave from his organlzatlon
(3213t Replacement Company, 49th Repladement Battalion, Ground Force
Replacement Command, 10th Replacement Depot) at Pheesey Estate, .
Staffordshire, Envland, on 21 Januay 1945, and remained sabsent Y
without leave until he was apprehended at Liverpool, England, on
3 July 1945, Prpof of this unauthorized absence was made by the
intwduction into evidence without ob jection of ths original morning
report of his organization, a duly authenticated extract copy thereof
being substituted in the record (R8-9,Pros.Ex,1), and by the testimony
of an officer of his organiztion ~ First Lieutenant Jacob M, Harnish,
The latter, together with a non~commissioned officer, and by dirsction
‘of the commanding officer of his organization, made repeated unsuccessful
searches in the orgenization's area for sccused on seven successive days
‘after he was missed on 21 Janumy (R8)a An officer described as
"Ceptain Fisher", accompanied by Technical Sergeant Joseph C. Delingo
(who testified as a witness for the proseeution), ap rehended accused

" in Liverpoo]‘. chs8 Julyi2945.ih ‘4 Houss.in bed (39,.10

- ) R

“ 44 TFor the Defense.

Aecused, after.having his rights as a witness fully explained
to him, elected to make an unsworn statemmt (R10).  His statement
consisted primarily of a resume of his army career (R10-11). - Inducted
on 26 February 1941, he was commissioned as an Infantry officer on 8
December 1942, During two tours of duty in the "desert", he®got pretty

. fed up with the infantry"; he"wasn't doing enything". An application
made at that time for trausfer to the Army Air Force for tralning as
a pilot failed to recive the approvel of his commending officers He .

" arrived overseas in the spring of 1944, entered Normandy on "D day plux
6" as platoon leader of a heavy machine gun platoon,.Company "H", 314th
Infantry, and continued in that capacity until 13 or }4 November 1944,
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at which time- he "lost" his platoon., In his words,"i had it 51&1:00_7
taken eway from me through no fault of mine in the field, but for
personal reasons". About two waeks later, while serving with a
'different company, he was wounded and evacuated to Engla.nd through
hospital channels. He professed his inability to explain his conduct
in absenting himself after reaching the 10th Replacement Depot.

"I don't know how it happened -~ why it happened., I
never intended for it to happen. It is just one of
those things, Iguesse. You make a mistake once and

_that is thate I had no intention of deserting, or .
as & natter of fact, even being AWOL. It never dawned
on me, I never gave it a thought., It just happsned.-
The time passed and I didn't know what to dos I was

' never absent before. I have never committed such en
acte The longer I stayed away, -the harder it was to
come back. I tried a number of times - made up my

mind to stop and ceme back, snd just couldn't, I

_had.no intention of remaining absent” (R1l),

5. The court acquitted accused of desertion and found him
guilty of only the lesser included offense of absence without kave
in violation of Article of War 61, Not only did he plead guilty to
this latter offense but the prosecution introduced competent evidence
in the form of a morning report and the testimony of an officer who
was conversant with the facts, establishing beyond doubt his absence
without leave for the period of -time alleged, There is therefore no
gquestion about the legal sa.fflclency of the record to support the
flndmgs of guilty.

6e The charge shaet shows that accused is 26 years six months
of age, that he was inducted at New York City on 26 February 1941, and that he
vas commissioned as & Second Lisutenant on 8 December 1942, He had
no prior serviece. '

<~ Te The court was 1oga.11y ccnstltuted and had Juriadiction of the
person snd the offenses No errors injuriously effecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to support
the findings of guilty and the sentence,

8s A sentenee of *dismissal and confinement at hard labor
for life is authorized upon comviction of a violation of Article of War

€l The designation of the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement is proper

mSm
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(AW 42 and Cir.ZiQ, WD, 14 Sept 19;13, sec.VI, as amended),
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‘War Depa.rtment s Branch folce of The Judge Advocate General with the
. European Theater ' 1 NOV 1945 = . T0s Com~ -
K manding General, Unlted States Forces, European Theater (Ma.in), APO 7067,
U. S. Army, - : , . . ' - ’
: ’ 7

“ l, In the case ef Second Lleutenant CHARLES A. MITTLER (01303006) .

l 293rd Reinforcement Company, 4th Re:.nforcement Battalion; 10th Reinforcement
Depot, attention is invited to the foregemg holding by the Board of Review -
that the record of trial is legally suffieient to support the findings of
guilty and the sentence, which holdmg is hereby approved. Under the
provisions of Article of War 50—, you now ha.ve authorlty to order. exscution
of the sentence. .

2. Then coples of the publ:.shed order are forwarded to this offlce, i
- +they should be aoccompanied by the forego:.ng holding and this indorsement.
"The file number of the record in this office is CM ETO 17479. For convenience
of reference, pls ase place that xmmber in brackets at the end of the order: ‘
(cu ETO 17479).

T

T
/«/n<\.u¢
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e 2 77
4 %J VO// >\ '} Ee Ce MeNETL L
843 J\Br zadier Geneggl,‘”ﬁnltea Sé%dies A
A . ’As/sis’ca.n’c Adv{)egte Geheral

"( sentense ordered executed, GO0 563, ?Wo 10 '.Ndfl%bff o
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Branch Office of The Judge Advocate General
with the
European Theater
APo 887
_ BOARD OF REVIEW NO, 3 . N ' ;
T 20 0Cr 1948 . '
CY ETO 17483 : ‘ ‘ o
UNITED STATES ) DELTA BASE SECTION, COMNICATIONS
: - o ) ZONE, EUROPEAN THEATER @ OPEBATIONS
. Ve )
) - Trial by GCM, convened at Ma.rsei]le,
First Iieutenant HUGH D, - ) France, 9 June 1945. Sentence:
MURDOCK (01577605), 3533rd )  Dismissal and total forfeitures.
Quartermaster Truck ) : :
Company )

HOLDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1, The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its '
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater, '

2. Accused was trled upon the following Charge and speciﬁca’cions:
 CHARGE:- Violation of the 96th Article of War,

Specificationn 13 In that First I:I.eutenant Hugh De Mnrdock,
3533d Quartermaster Truck Company, did, at or near
Ste Vallier, France, on or about 29 May 19LS, unlawmuy
and felonitusly assault First Lieutenant Carl M Amos,
66th Military Police Company, a military policemen then
acting in the execution of his duty, with a dangercus ‘
weapon, to wit, a pistol.

v Specification 2: In that * * %, hav:.ng been ordered intc
. arrest by First Lieutenant Carl M Amos, 66th Militery
Police Company, a Military Policeman then acting o
" acting in the execution of his: duty, did, at or near -
E’Vﬁier, France on or about 29 May 1945, rei‘use to
obey the said order, .

‘ He pleaded not gullty to and was found guilty of the Charge and its speci-
fications. No evidence of previous convictions was introduced. He was -
_sentenced to be dismissed the service, to forfeit all pay and allowances
~due’ or to become due,- and to be confined at hard labor, at such place as

| -1
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the reviewing muthority may direct, for four years,™ The reviewing :
authority, the Commanding General, Delta Base Section, Communications
Zone, Buropean Theater of Operations, approved the sentence and forwarded
the record of trial for action under Article of War L8. The confirming
anthority, the Commanding General, United States Forces, European Theater,
confirmed the sentence, but owing to special circumstances in this case,
remitted so much thereof as provides for confinement at hard labor for
four years and withheld the order directing execution of the sentence
pursuant to Article of War 503, ’ .
: 3. On the afternoon of 29 May 1945, Flrst Lieutenant Carl M. Amos,

. 66th Military Police Company, was in command of a military police detach-
ment in St, Rambert, France, At about 1400 hours while driving in a
French automobile about five miles south of this town he stopped a truck
at a traffic control point to check the driver's "trip ticket". In so
doing he noticed a French olli caliber revolver in the vehicle, He took
possession of the weapon, informing the driver that he was the "MP" officer
and anthorized to confiscate all unauthorized weapons, A few minutes
‘later while proceeding down the main street in St. Valliers accompanied
by a French gendarme and two enlisted men (R9,29), he was brought to a
stop by a "3/L ton truck" which ecrowded his automobile to the side of
the road, Accused who was the driver of the truck and accompanied by \
two soldiers left the vehicle, walked over to accused and said, "Lieutenant,
I want that gun" (R6~7,20,21,2L,72), Amos stated that he was the military
police officer commanding the-military police detachment in that ares,
that the weapon was confiscated aml accused would have to see the "DBS
Provost Marshal® to get it (R7-8,18,21). Although there was the odor of
liquor on accused's breath and his eyes were bloodshot, he was steady
on his feet and handled himself ®pretty good", He again asked for the
gan and when again informed it was confiscated (R12,1L~15,23,26), he
reached back and produced a German "Luger", saying, "I am going to get -
it back one way or the other® (R8,21)., He held the weapon against his
right side in front of his right hip about 16 to 18 inches from Amos
and pointed at his face (R8-9,21,31,36)e Amos said, "You'll be sorry =~ -
for pulling a gun on me" amd told him to put it dom or he would get him--
self in trouble (R9,73)e Accused returned the weapon to his hip pocket
(R19,21)e During their discussion that followed Amos asked accused to =
surrender his gun and told him hewas under arrest (R21-23,31,73)¢ Accused
stated that "we were rear—echelon_sons of bitches picking up souvenirs from
the men fighting at the front" (R17), Meanwhile, the gendarme left with
the car and soon returned with an "MP"'who had been on duty as a traffic -
policeman., From the latter Amos obtained a .45 caliber pistol,.again
informed accused that he wanted his gun and that he was under arrest -
(R73)e .Accused replied, "™Not while I am-living" and as he "reached back"
(R10,18) Amos struck him across.the jaw with the " 45", . Accused stumbled
backward with his pistol in his hands The gendarme took the weapon:away
from him, Amos told accused he would have to accompany him.to "MPY )
headquarters. A&ccused refused and repeated "not while he was living" _
and also refused when ordered by Amos to get in the car, However, after
Amos succeeded in getting a handcuff on his left hand, accused entered . -
the vehicle "with very little trouble" (R10,11,25,28), Examination of
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accused's pistol about three minutes after it was taken from him
revealed it was loaded, the safety was off and there was a bullet in
the chamber (R16~17).

L. For the defense, a captain in accused's company testified
that since August 19LL" accused's general reputation for truth and
veracity and his military efficiency were excellent (R56,57)

5. After his rights were explained (R39), accused testified. On
the date in question he was on duty-as motor officer of a convoy with
“the wrecker and mechanics section which picked up trucks that had
broke domn on the road and repaired them. It has been a continuous
trip for three and a half days, He had slept in the back of a truck
two nights and "the third night we didn't sleep and the second night
we didn't sleep" (RLO-L1l). On 29th May 1945 one of his sergeants com-
plained that a lieutenant had stopped his truck, taken a pistol from
it, had "pulled" a weapon and refused to explain his actions (RL2-L3).
Accused therefore pbtained his "Luger" from his field bag, loaded it
and caught up with the car in which this lieutenant was riding, The"
automobile contained no markings - ™nothing in English" and its :
Americen occupants wore no military police brassards (RLL). Accused
walked over to the car and asked the lieutenant for the pistol he had -
taker from “these. two men", The lieutenant said, "You or nobody else
is going to get it" and nudged the Frenchman, who started to open the -
‘door. Accused drew his pistol and waved it at the Frenchman, telling
him to get back in the car (R4S,L8). Up to that time the lieutenant
had not told him he was a military police officer. As the Frenchman
started to sit down aga:m, the lieutenant said, "I am the Provost
Marshal around here". Accused dropped his hand to his side (RLS).

All the occupants left the car, Accused and the lieutenant talked
"almost like one man to another" in an ordinary tone of voice and no
"angry words" were used (RL6,53)e The lieutenant explained why he

had teken the pistol, He said finally, "I have you covered right

now, Lieutenant™. Accused was Mastoriished" and told him that this was
not necessary and "If you are the Provost Marshal here, you don't

have to have me covered". A car drove up and the lieutenant walked

. over to it (RL6). Accused was holding his pistol in his hend with-the .
thumdb in his right side pocket (RL6,52). Someone came to his left and
as he looked in that direction, he received a blow ‘on the side of his
head (RL6), He did not know if his hand which held the pistol had
 moved or not (R52,55), The lieutenant never told him he was under
arrest (R48). He was perfectly sober and had not been drinking that
day (RS51)s He did not say the lieutenant could only get the pistol

" over his dead body, and the lieutenant did not ask for his pistol
before he was struck, The lieutenant put handcuffs on his right o
wrist, and three persons tried to put his left hand back of him (R5L)«
He did not struggle, however (R53)._

5+ 8ae There was abundant evidence that accused assaulted
Iieutenant Amos with a pistol as alleged in Charge I and Specificatione
Presenting & firearm ready for use within range of anotherctnstitutes
an assault, The court findings of guilty were mlly warranted (MCM,

K
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928 par.1h9l, p.177) Accused's conduct constituted an offense under
Article of War 96 (CM ETO 5420, Smith).

be Concerning Charge II and Specification, Iieutenant Amos, as
the head of the local military police detachment where accused's offense
was committed, had the duty of preserving order and discipline among mili-
tary personnele His action in ordering accused into a status of arrest
was reasonable and proper under the circumstences. According to accused!s
testimony, he was never told he was under arrest. However, there was
substantial evidence that Amos ordered him into arrest whereupon he expressed
his refusal both with words and action. The evidence sustains the court's
findings of guilty and proves an offense under Article of War 96 (MCM,
1928, parel52a, p.187).

6. The charge sheet shows that accused is 25 years of age and was
inducted 17 January 1941. He was commissionedin the fArmy of the United
States 15 August 1942. He had no prior service.

7o The court was legally constituted and had jurisdiction of the
person and offenses, No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review .
is of the opinion that the record of trisal is legally sufficlent to
support the findings of guilty and the sentence, as approved,

é. A sentence of such punishment as a court-martial may direct is
authorized upon conviction of an offense under Apticle of War 96.

g ZZ 222 é@rz ' Judge Advocai‘.e. :
;hq_fw&q C' Mh&ge &dvoca'tev

(TEMPORARY DUTY) =~ - Judge Advocate
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War Department, Branch Office. cf.' The .Judge Advocate General with the
- Buropean Theater, 1945 : T0: Commanding
General, United States Forces, Europe an Theater (Main), APO 757,

.Ue S. Anmy,

: 1, In the case of First Lieutenant HUGH D. MURDOCK (01577605),
' 3533rd Quartermaster Tyuck Company, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally suffi-~
- cient to suppdrt the findings of guilty and the sentence, which holding
ils hereby approveds Under the provisions of Article of War 501, you now
have authority to order execution of the sentence.

2. Vhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement,
imber of the record in this office is CM ETO 17483, For con~
i wrei'erence, please place that r in brgckets at the end

(G EI0 17483). o | :

PN

{ Sentence ordered executeds acMo 548, USFET, & Nov 1945)

‘; 1 Ad
Foar s " RESTRICTED .
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Branch Office of The Judge Advocate General
with the :
European Theater
APO 887

BOARD OF REVIEW NO, ‘
g 17 OCT 1945

CM ETO 17498 ’

UNITED STATES ;THIE?DUNITEDSTAT“SARLI
Ve ) Trial by GCM, convered at Erlangen,
. ) Germany, 8 June 1945. Sentence as to
Privates HAROLD W. BRESNAHAN - ) each accused: Dishonorable discharge,
(31262760), and ANDREW ROBINSON ) totel forfeitures and confinement at -
(31,628805), both attached un- ) hard lzbor for life. United States
assigned in the status of ) Penitentiary, Lewisburg, Pernsylvania,
patients, 6th Convalescent )
Hospital * )

HOIDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1, The record of trial in the case of the soldlers named asbove has
been examined by the Board of Review. P

2, Accused were tried upon the following charges and specifications:
BRESNAHAN A
CHARGE: Violation of the G2nd Article of Wars

Specification: In that Private Harold W. Bresnahan,
attached unassigned in the status of patient t.o
the Sixth Convalescent Hospital, did, at or near
Poxdorf, Germany, on or about lh May l9l+5 forcibnly
and feloniously against her will, have carnal
knowledge of Miss Mari Voit,

I

ROBINSCN

-~

CHARGE: Violation of the 92nd Article of War.

Specification: In that Private Andrew (NMI) Robinson,

' attached unassigned in the status of patient to the
Sixth Convalescent Hospital, did, at .or near Poxdorf,
Germany, on or about 14 May 1945 forclbly and .t‘eloni-
ously against her will, have carnal ]mowledge of

Miss Mari Voit, : '
RESTRICAED o 1749¢
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Lach accused pleaded not guilty and, two-thirds of the nenbers of the
court present at the time the votes were taken concurring, was found
guilty of the Charge and Specification against him, No evidence of

" previous convictions of Bresnahan was introduced. Evidence was intro-
duced of two previous convictions of Robinson, toth by summary court,
one for failure to obey the lawful order of a non-commissioned ofi‘lcer

* in violation of Article of War 96, and one for absence without Ieave
in violation of Article of War 61. Toree-fourths of the members of the
court present at the time the votes were taken concurring, each accused
was sentenced to be dishonorably discharged the service, to forfeit all
pay and allowances due or to become due, and to be confined at hard labor,
at such place as the rev:.ew.mg authorlty may direct, for the duration of
his natural life, The reviewing authority approved the sentences, de-
signated the United States Penitentiary, Lewisburg, Pennsylvania, as the.
place of confinement, and forwarded the record of trial for action pur-
suant to Article of War 503,

3. The evidence for the prosecution shows that between 0230 and
0245 hours on 14 May 1945, a white and a colored soldier, identified in
cowrt respectively as Bresnahan and Robinson, knocked on the door of a
farm dwelling occupied in part by Johann Voit and his family, which in-
cluded prosecutrlx, Miss Mari Voit, aged 31, in Poxdorf, Germany. Herr
Voit, who was 734 years old, opened the door and admitt ed accused, think-
ing they were military pollce because he saw a military police brassard
on the arm of Robinson, and a pistol and flashlight in the hands of each
accused. Accused asked for nothing, but Robinson immediately locked the
front door behind him and put the key in his pocket (R6-7,9,10,12,14 28).
Herr Voit then showed them through the rooms of the house, They saw prose-
cutrix hiding behind a door, but continued upstairs with Herr Voit and
remained about 15 minutes, then came back downstairs and continued to go
through the house (RS-lO 18),

At about 0415 hours they came J.nto the room where Herr Voit,
his wife, his son and prosecutrix were in bed. Robinson turned on the
lights., Herr Voit got on his knees and cried and begged them to leave,
but Robinson, the colored soldier, pointed his gun at Voit and said,
"Poof, Poof", and Voit was forced to sit on the bed (R11,14). Bresnaha.n
was present at this time. Robinson then grabbed Mari a.nd pulled her from
the bed in which she was lying with her mother, and tihrew herto the floor
at the feet of her father, who testified that, although she cried out
loudly and struggled, "he did then fuck her® for:about five minutes.
While Robinson was on top of her, Bresnahan put a cloth in her mouth,
causing her mouth to bleed (Rll-lB L2)., Mari testified that Robinson .
pointed a pistol at her chest. She was afraid and hit him with her hands
and cried "very loud" for help, but he inserted his penis "down into the
belly" and left it there for 10 minutes. During the act he strangled her
with both hands so she could not breathe (R33-35). .

" When Robinson had finished, he left the room and Bresnazhan
grabbed Mari and pulled her into another room, threatened her with his

-2 - ; | 17498
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pistol and pointed it at her, threw her on the floor, and "inserted his
penis into the belly", leaving it tlere for five mimutes (R36-37). Dur-
ing the act she hit him with her hands and hollered (R41)., -

’ Both accused left the house at about 0430 hours, taking with
them the bloody cloth which had been in Mari's mouth (R13,25,28,42),
Mari was so excited she "dld not say anything innnediately" (R255

A neighbor saw the soldiers enter the Voit house at about 021+5
hours, and at about OL15 hours heard a girl screaming loudly, "Ch my God,
oh my God", from the house (R28-29),

On the afternoon of 14 May, accused were brought to }..arJ.'s house
and she identified them as the soldiers who had intercourse with her (R39,
43-45). She positively identified each at.the trial (R32,40-41). During
the same afternoon she was examined by a-medical officer, who found no
evidence of violence on her body, but found a tear of the hymenal ring,
which bled on the admission of the examining finger, and which probably
resulted from some type of penetration of the vaginal orifice within the
preceding 24 hours. No sperm or gonorrheal organisms were found, (R49-51)¢

Each accused signed a voluntary written statement on 15 May, which
was limited by the law member as evidence against only the accused who made
it (RL6-L8). In the statements, each accused admitted leaving the area of
the 6th Convalescent Hospital, where they were patients, without permission,
and going, with flashlights and pistols, to a home where they asked an old
man for fresh eggs or a pistol, Each denied seeing any women at the house,
Robinson admitted that he wore a military police brassard. They left the
house and went to other places and towns and found some eggs. That after-
noon they were arrested by the military police, who later brought a girl
before them who said they looked like two soldlers who had raped her
(Rh? Pros.Ex1;R48;Pros.Ex.2),

L. Agter their rights-as witnesses were explained to them, both
accused elected to testify (R63-64, 79).

Bresnahan testified that on 14 May he and Robinson left the hos-
pital about midnight, avoided the guards, and finally knocked at the door
- of a house "quite a ways" from the hospital. An old man who resembled
Johann Voit opened the door, and when witness asked for eggs or pistols,
told them that he had none, Witness went upstairs and opened a door and
called back that everything was all right, although he was unable to explair
just why he did this., He did not know where Robinson was. He also looked
in the kitchen for eggs, but found none, He did not exhibit a pistol
vhich he carried, and saw nobody in the house except the old man. They
left the house and went to another house and ate some fried eggs, then to
a cafe and another house, at each of which they again ate eggs. They were
arrested during the afternoon and taken to the house in Poxdorf where
witness saw Mari for the first tim, a.nd she sa.ld accused looked #like the

ones® (364-73) .
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Robinson testified that he and Bresnahan left the hospital J

in search of eggs and went to the house where Bresnahan knocked at the
door and called. Johann Voit came t the door and Bresnahan asked for
eggs and pistols. Witness stopped inside the door of the house, but
went no further, and showed Voit a military police brassard he wore on
his arm, which he had found that day. Bresnahan went upstairs and said’
that everything was all right, and they "taken off right then". Witness
saw no one except the old man, and never displayed his pistol at any
time. His account of subsequent events substantially corroborates that
of Bresnahan., He first saw Mari at the time she was asked to identify
accused (R79-89). :

_ For the defense, a German practical doctor testified that he
examined Mari between 1200 and 1400 hours on 14 May, and found no new
injury to the female organs and no bleeding. In his opinion, she had had
sexual intercourse within the preceding 24 hours because she was "in
great mental distress" and there were secretions present in the vagina

(R56-63) 4

~.

Mari's brother testified that he climbed out of a window when
his sister was pulled from the bed, and hit in some bushes near the house,
The room was dark and he did not see whether the white or the colored
soldier pulled her from the bed., He could not describe the soldiers other
than that the colored soldier had a "police band® on his arm, and each had
_a pistol (R53-56) .

5« The evidence for the prosecution fairly shows that each accused
had carnal knowledge of Mari Voit, without her .consent, at the time and
place alleged, and in the actual or constructive presence of her parents,
-by the use of physical force and violence and by putting her in fear of
death or serious bodily injury. The circumstances shown by the evidence
" to have surrounded the commission of the acts of intercourse clearly
warranted the court in finding each accused guilty of the crime of rape
as charged (CM ETO 3740, Sanders, et al; CM ETO 3933, Ferguson, et al;
CK ETO 9083, Berger and Bamford; Ck ETO 15929, Andersom, et al; CM ETO
15679, Baker and Everett),

Both accused admitted being at the house and bemg armed with
pistols at about the time the offenses were claimed to have been committed,
“but each denied seeing prosecutrix or any other woman while at the house,
However, the testimony of prosecutrix relating to their acts i’s strongly
corroborated by that of her parents, a neighbor, a medical officer, and
even by witnesses for the defense. There being substantial evidence of
the commission of the acts charged, whether accused in fact committed them
was a question for the determination of the court, whose findings cannot
be disturbed by the Board of Review (cM ETO l527h, Spencer, et al; CM ETO
lL032 Andrews and Hathcock). -

In view of the positive identification of accused by progecutrix
and other witnesses at the trial, it is clear that other evidence of her
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identification of them prior to the trial, even if improper, did not
prejudice accused's substantial rights (see CM ETO 6554,.Hill; CM ETO
7209, Williams)e . v A ' '

6. The charge sheets show that Bresnahan is 23 years eleven months
of age and was inducted 20 April 1943 at Fort Devens, Massachusetts,
Robinson is 22 years five months of age and was inducted 8 April 1943 at
Camp Shelby, Mississippis No prior service is shown as to either accused,

7+ The court was legally constituted and had jurisdiction of the
persons and offenses, No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to support
the findings of guilty and the sentences,

‘8¢ The penalty for rape is death or life imprisonment as the court-
martial may direct (AW 92). Confinement in a penitentiary is authorized
upon conviction of the crime of rape by Article of War 42 and sections 278

and 330, Federal Criminal Code (18 USCA' 457,567). The designation of the
United States Penitentiary, Lewisburg, Pennsylvania, as the place of con-
.finement is proper (Cir, 229, WD, 8 June 1944, sec. II, pars., 1b(4), 3b).

‘M&_J@e_ Advocate

}% abertn C M‘AJudge Advécate

(TEMPORARY DUTY) . Judge Advocate

RESLTRICTED
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Branch Office of the Judge Advocate General
with the
European Theater N
APO 887
BOARD OF REVIEW NO. 3 . S A ~0T 4945
CM ETO 17507
UNITED STATES ; THIRD UNITED STATES ARMY
Ve , ;
Private First Class JOSEPH ) Trial by GCM, convened at
VOTODIAN (33883533), Company ) Erlangen,Germany, 17 June 1945,
G, 304th Infantry, % ) Sentences Dishonorable discharge,
Infantry Division, ) total forfeitures, and confine-
) ment at hard labor for life,
) U.S. Penitentiary, Lewisburg,
) Pennsylvania,

HOLDING by BOARD OF REVIEW NO.3
SLEEPER, SHERMAN AND DEWEY, Judge Advocates

1., The record of trial in the case of the socldier named
above has been examined by the Board of Review and the Board submits
this, its holding, to the Assistant Judge Advocate General in charge
of the Branch Orfice of The Judge Advocate General with the Europ~
ean Theater,

2. Accused was tried upon the following charges and-
specifications:

CHARGE I Yiolation of the 92nd Article of War,

Specification 12 In that Private First Class Joseph (NMI)
Votodian, Company G, 304th Infantry Regiment, 76th
Infantry Division, {hen attached to Company ﬁ 5034
Military Police Battalion did, at Eussenheim
Germany, on or about 20th Aprii 1945,with malice
‘aforethought, willfully, deliberately feloniously,
and unlawfuliy and with premeditation kill one
Heldegard Bernhard by shooting her with a carbine,

Specification.2: In that * * * did, at Eussenheim, Germany,
on or about 20 April 1945, forcibly and fe oniously
against her w111 have carnal knowledge of Frieda
Maller, . 1<LCTED i 4 ‘d U ?

-
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CHARGE II: Violation of the 93rd Article of Wwar,

Specification 12 In that * * * did, at Eussenheim,
Germany,on or about 20 April 1945, with intent
to comnit a felonywiz, murder, commit an assault
upon Maria Bernhard, by willfully and feloniously
shooting at the saié Maria Bernhard with a carbine.

Specification 23 In that * * * did, at Eussenheinm
Germany, on or about 20 Aprii 1945, with 1n£ent
to wommit a felony, viz, murder, commlt an assault
upon Hedwig Bernhard, by willfully and feloniously
shooting at the sald Hedwlig Bernhard with a carbine.

He pleaded not guilty and, all of the members of the court present
at the time the vote was %aken concurring, was found guilty of the
charges and specifications, No evidence of previous convictions
was introduced, All of the members of the court present at the
tire the votes were taken-concurring, he was sentenced to be shot
to death with musketry. The reviewing authority, the Commanding
General, Third United States Army, approved the sentence and
forwarded the record of trial for action under Article of War 48,
The confirming authority, the Commanding General, United States
Forces, European Theater, confirmed the sentence but commuted it
to dishonorable discharge from the service, forfelture of all pay
and allowances due or to become due, and confinement at hard labor
for the term of his natural 1ife, designated the"U.S,"Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement, and withheld
the order directing execution of the sentence pursuant to Article
of War 503,

3. . The evidence for the prosecution showed that at about
2300 hours on 20 April 1945, accused went with a rifle in his hand
to the home of August Muller in Eussenheim, Germany, and knocked
and demanded admittance, After opening the door for him, Muller
went with him into the kitchen and turned on the light, after which
accused, who smelled slightly of liquor, fired his ririe out a
window, under a table and into a corner (R6-9,11),

Accused, who was able to walk straight, then forced his
way into a room occupied by Frau Heldegard Bernhard, deceased, and
her two young damnghters, Maria and Hedwig, and pulled them all into
the kitchen (R8-9,13-145. Herr Muller went putside to get a stick,
and accused locked the door behind him (R9), After asking quest-
ions they could not understand, accused pushed the daughters out
of the kitchen, but when their mother screamed, "He wants to rape
me", Maria returned and saw her mother tear herself from accused's
grasp and run through the hall and up the stuirs, Accused pursued
her, and' when he reached the second or third step, fired twice at
her, holding the butt of his rifle near his hip. Frau Bernhard
screamed and collapsed on the steps (R15-16,20), Maria, who was
14 years old, screamed "stop", whereupon accused pointed his rifle
at her and her sister Hedwig, aged 13, who were standing at the
foot of the steps, Maria jeried the rirle away and a shot "went wild
into the floor" and evidently ricocheted and struck Hedwig on the

. FaR mICTED ‘ .
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head and arm, causing bleeding., Both girls ran from the
house and did not return that night (R13,16-17,18,20).

Frieda Muller, aged 31, was standing at the top of the
stairs when accused shot Frau Bernhard, and pulled the latter
upstairs and into her bedroom and laid her on the flcor in
front of Frieda's bed (R23,31), Shortly afterwards, accused
entered the room and pulled Frieda from behind a door and on
to her bed, She fought with him and he bit her én the thumb
and tried to choke her. He jerked off her night shirt and
brassiere, and was successful in penetrating her sexual organ
with his penis "at least four of five times", but only "for a
second or maybe a minute at a time", She never submitted to
him entirely and constantly struggled and pushed him away &nd
pulled his hair, Each time she extricated herself from his
grasp, he grabbed her again, At one time he forced open her
mouth and put his penis into it (R23-27).

Sometime after-2300 hours, Captain Ferdinand J, Kunkler,
of accused's company, in response to information received by
him, entered the room and found Frieda struggling with accused
in bed, She screamed and shouted, was naked, had scratches and
red marks on her neck and breast, and one or two of her fingers
were bleeding (R27-29), - Apcuse&'s ghirt and trousers were un~
buttoned (R30). Captain Kunkler ordered accused to stand in a
corner of the room, Accused complied., He walked like a normal
person (R29-30Q). Frau Bernhard, who lay groaning on the floor,
vas lifted to the bed and found to have wounds in her stomach and
upper leg (R29), Accused stood still while he was searched.by
Captain Kunkler and then asked to sit dcwn (R30), Captain Kunkler
smelled no liquor on his breath (R32), Shortly afterwards,
accused began to curse and shout, calling everyone "sons-of-
bitches", denied shooting Frau Bernhard and demanded to be allowed
to leave, His conversation "didn't make much sense", BHe was
nkicking and tbrashing around"” and beceme so violent that he had -
.to be held down, and was finally sent to the battalion stockade
(R32,33«34), A carbine was found in the room with one round of
ammunition in the magazine and one in the chamber (R30),

Upon examination of Frieda, a German doctor and am American
medical officer found abrasions on her neck and breast,and below
and to the side of her vagina, and an apparent bite on her thumb
(R37-38,42), The medical officer found two hemcrrhagic spots near
the opening of the vagina, which were indicative of some penetration
of the sexual organ, though not of the vagina (R43~-44), Ko sperm
was found (R38). o

Frau Bernhard died from the bullet wounds the following
night at a hospital (R35-36,44), S

4, After hié rights as a witness were explained to him, accused
elected to make an unsworn statement through counsel (Rso-gl),
which ig &s follows: :

"The accused is at the present time 19 and R
a half years old, single and is not a high 7507
: RE%'I“’(A’ETED
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school graduate, He was inducted into
.the army in April 1944, and was sent
overseas with the 76th Infantry Division
in November of the same year and with that
unit he went into action at Echlernach the
first time which was the first of the year,
Fe was wounded while serving as a rifle man
in February of this year and was hospitalized
for three weeks, He returned to his unit and
remained with it until he was selected to be
gsent back for duty with the Third Army military
police in April, During his service with the
army he has not had charges preferred &gainst
him for any other offenses" (R51).

For the defense, a medical officer who arrived at the house
shortly after the orfenses were alleged to have been committed,
testified that accused was struggling on the floor with a medical
ald man, was profane and"disorientated", and taldng about going
to the ald of some of his friends he thought were in trouble,
Another officer who was present stated that accused had been given
some morphine (R45-46), :

Accused's roommate testified that during the early evening
of 20 April, accused was drinking "some kind of German whiskey
and was 2180 still drinking at about 2230 hours. "He was pretly
drunk" and"was slurring his words and he was falling all over"
witness, but called witness by name and wanted the latter to drink
from his bottle (R47-50),

5¢ 2. tgnggitiggzlgn_l_gz_gna:gg I3 The evidence shows without
dispute that, at the time and place alleged, accused shot Frau
Heldegard Bernhard two times with a rifle while she was fleeing
from him up a flight of stairs in her own residence, apparently
to thwart illegimate attempts on his part to engage in sexual
intercourse with her, As a result of her wounds, she died the
follewing day,. The evidence fails to indicate any circumstances
serving to mitigate, excuse or Jjustify the act, Malice is pres-~
umed from accused's intentional and unlawful use of the deadly
weapon in the manner shown by the evidence (CM ETO 1941, Batiless
‘1 Wharton's Criminal Law (12th Ed., 1932), sec.426, p. A55). The
evidence fully sugports the finding of guilty of murder (CM ETO .
6%2§, Lewiss; CM ETO 16397, Parent; MCM, 1928, par. 1483, pr. 162-
1 . - ‘

' k. Specificatiop 2 of Charge It The testimony of Frieda
Muller, g?osecutrix, which 1s strongly corroborated by that of
Captain Kunkler, a medical officer and a German doctor, eonvinc-
ingly shows tha% accused had carnal knowledge of her by force and
without her consent, in spite of the most vigorous resistence by
her, under circumstances clearly establishing his guilt of the
crime of rape as charged (MCM, 1928, par. 148h, p. 165; CM ETO
611, Portery CM ETO 1202, Ramsey et alj CM ETO 10103, Waghington;
CM ETO 15772, Arpold).

- i
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¢. Specificatiops ] apd 2 of Charge II: The evidence :1s
undisputed that after shooting the mother of Maria and Hedwig
Bernhard, accused pointed his rifle toward them, and thereafter
actually fired a shot which ricocheted and struck Hedwig on the
arm and head, The pointing and firing of the rifle clearly
constituted an assault in "reckless disregard of human life",
If accused intended to murder either of the girls, he was guilty
of assault with intent to murder each one (MCM, 1§28, par. 1491,
Pe 179). The finding of a specific intent to murder was clearly
warranted, and the evidence supports the findingof guilty of each
: specifica%ion (CH ETO 78, Watts; CM ETO 422, Greep; CM ETO 2899,
Reeves ).

d. Whether accused was too intoxicated to have entertained
the requisite intents required for commission'of the offenses
wherein proof of specifiec intent was a part of the prosecutions
%ase was & question of fact for the determination oféthe court
CM ETO 1901, ¥irapdi; CM ETO 2007, Harriss CM ETO 9611, Prajirie- .
chief). Al%houg acéusedb actioné during the night or’20 April
might create some susplcicn with respect to his mental responsibdb-
i1ity, no real issue of insanity is raised by the evidence,
Assuming such issue was raised, it was resolved ageinst accused
by the court's findings of gniity (CMETO 4194, Scott; CMETO 5747,

. Moreover, papers accompanying the record of trial
indicate that accused's mental responsibility was established by
the findings of two sgparate boards of medical officers, one of
which was convened before the trial and one subsequent o the trial,
the latter having been convened pursuant to the recommendation of
most of the personnel of the court after the triel, Although such
procedure was irregular, i1t was intended for the benefit of accused
and clearly did not prejudice hir substantial rights at the trial.

6. The charge sheet shows that accused is 19 years five months
of age and was induncted 12 April 1944, He had no prior service,

7. The court was legally econstituted and had jurisdiction of
the person and offenses. = No errors injuriously affecting the
substantial rights of accused were committed during the trial,
The Board of Rgview is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sent-
ence. N ) .

8. The penalty for both murder and rane is death or life im-
prisonment as the court-martial may direct (AW 92), Confinement in
a penitentiary is authorized for the crime of murder by Article of
War 42 and sections 275 and 330, Federal Criminal Code (18 USCA
454,567), for the crime of rape by Article of War 42 and secticns
278 and 330, Federal Criminal Code (18 USCA 457,567), and upon

-5a
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conviction of assault with intent to commit murder by Artilele
of War 42 and section 276, Federal Criminal Code (18 USCA 455),

The designation of the U,S, Penitentiary, Lewisburg, Penngylvania,
as the place of confinement is proper (Cir.229, WD, 8 June 1944,
sec,II pars. 1b(4), 3b). ‘ ‘

L Judge Advocate
7

/Zbdkdh“clfﬁzww‘ﬂhdge Advocate

- (TEMPORARY DUTY) Judge Advocate

21587
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War.Department Branch Office. of the Judge Advocate General

with the European Theater. 24 00T 1945 T0: Commanding
General, United States Forces, European Theater (Main), APO
757, U.5. Army. .

1. In the case of Private First Class JOSEPH
VOTODIAN (33883533), Company G, 304th Infantry, 76th
Infantry Division, attention is invited to the foregoing
holding by the Board of Review that the record of trial
13 legelly sufficient to suppert the findings of guilty
and the sentence, which holding is hereby approved., Under
the provisions of Article of War 50% you now have the
authority to order execution of the sentence,

2. When copies of the published order are forwarded
to this office, they should be accompanied by the foregoing
holding and this indorsement, The file number of the record
in this office i1s CM ETO 17507. For convenience of reference
please place that number in brackets at the end of the orders
{CM ETO 17507).

! 2!

s z fe
L// : '\! 23 0T 1045

o ¢VIMJ LK\AG MER IS
e B. ’FRA IN RITER, N ‘OFFT \\D‘/

Colcnel, JAGD, \/&%h
Actiéé Assistant Judgze Advoc&%él eral.

( Sentence as commuted ordered erecuted. GCMO 577, USFET, 20 Nov 1945).
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Branch Office of The Jud ze Advocate General. .
with- tne :
European Theater
APO 887
BOARD OF REVIEW No. 5 1 NOV 1945

CM . ETO 17508

UNITED STATES 3RD INFANTRY DIVISION

Ve

Trial by GCM, convened at
Salzburg, Austria, 19 May 1945. -
Sentence: Dlshonorable discharge,
~total forfeltures and confine-
ment at hard labor for life.
United States Penitentiary,
Lewisburg, Pennsylvanla,

Private TRENC C ., lESA
(39278015), Company A,
756th Tank Battalion:

et Vsl Ml e s vt et N N et e

.. HOLDING BY BOARD OF REVIEW No., 5
HILL, JULIAN end BURNS, Judge Advocates -

l. The record of trial in the 'case of the soldler
. named gbove has been examined by the Board of Revliew and
the Board submits this, its holding, to the Asslstant
Judge Adwocate Gereral In charge of the Branch Office of
The Judge Advocate General with the European Theater.

2. Accused wasg tried ipon the following Charge and
Specification. _ .

CHARGE: Violation of the 92nd Article'of War.-

Specification. "In that Private Treno C. Mesa,
Company "A", 756th Tank Battalion, did, at
Bischofswiesen, Germeny, on or sbout 5 May
1945, forclbly and feloniously, agalnst her
will have carnal knowledge of }las Hildgard
Von Brauchitsch. o

He pleaded not guilty and, a11 of the members of the
court preaent at the time: the vote was taken concurring, was
found gullty of the Charge and Specification. No evidence’
_of previous convictions was introduced. All of the members
of the court present when the vote wag taken concurring, he

r1§09‘
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was sentenced to be shot to death with musketry. The:
reviewing authority, the Commanding General, 3rd Imfantry
Division, approved the sentence and forwarded the record

of trisl for action under Article of War 48. The confirm--
ing suthority, the Commending Genersl, United States Forces,
European Theater, confirmed the sentence but, owing to special
circumstances in the case, commmuted 1t to dishonorable dls- -
charge from the service, forfelture of all pay and allowances
due or to becone dus, and confinement at hard labor Tor the
term of accused's natural life, designated the Unlted. States
Penitentiary,” Lewisburg Pennsylvania, as the place of con-.
finement, and withheld the orden directing execution of the .
sentence pursuant to Artlcle of War 50%. - o

3. Accused, Private First Class Cameron, and Private,
Erickson, all of Company A, 756th Tank Battallon, and four
other soldiers were, on the evening of 5 May 1945, at a
German home in Bischofswiesen, Germany (R8,16,17, 29 ,74). The
house was occupled by Mrs Toni Boehringer, her daughter
Glsela, and Miss Hildegard Von Brauchitsch (R8,29,43,48).
The .soldlers were drinking and about 2030 hours accused bee.
came boilsterous, smashed glasses and bottles, and. threatened
all those oresent with his pistol which was subsequently _
taken from him by his companions (R9,18,53). = They then - <.
pushed him out of the house and started down the path with |
him, but he warned them he had a knife and not to come near
him and thereupon ran back into the house (R9). Here he fol-
lowed Glsela upstalrs and she jumped off the balcony to .
evade him as she was frightened (R30, 44). He returnei down-
stalrs and commenced to molest Hildegard (R31). Cameron and
Erickson, who remained behind at the request of Mrs Boehringer
%o progect the women, forcibly removed accused from the house

R9, 31 ST

,o

- Shortly thereafter he was heard outside calling for .
Hildegard and knocking on the doors and windows, He broke
a'window and Cameron, to prevent further damage, opened the
door and let him in.. He "barged" right iIn and told Erickson
and Cameron not "to fool asround with him" as he had a knife
(R9,10,18). He commenced drinking again, got "fresh® with
the women and continually 3ald he wanted to sleep with
Hildegard (R18,53). =~ Finally accused pulled her into'a boom
(R18,26). Erickson went to the room and tried to stop -
accused but left when he stated he had a knife and would
knife him (R19). = Accused grabbed Eildegard 'and threw her
on a cduch. She Was frightened, pushed him, trled to get
away, and shouted for Mrs Boehringer. When the latter
came in to the room accused pushed her out and cloded the
door (R54). He then tore open Hildegard's jacket, and tore’
off her skirt, brasslere, {wo palrs of pants and a coverlng -
she wad wearing for her menstrual period (R54 56 57 Pros.

e
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Exs JA-E). e held her by the shoulders and arms on the
sofa with her lezs up and her head Jown so that she could
not ‘move; and although she held her hands 'in front of her
private parts, he tore them away, tore her legs apart. and
had intercourse with her, his penls enterlng her private

parts (R54). She suffered "horrlble" pains from her
period and became "all messed up" with his semen on her
legs (R55). She was "med with fear" and shouted continually

for I’rs Boehrinser, who came to the room about six times and
turned on the light, and each time accused pushked her out.
She saw him at one tlme with his pants down 1lying on top of .
Hildegard who was dressed only on the upper part of her body
(RSS 36 54). The girl appeared quite desperate and wasg
trembliné (R32) Trs Boehringer begged the soldiers to
help but they were dfrald to go in and attack accused as
they thought he had a knife although they had never seen
it (R12 15 33). Lfter a period of from 20 minutes to an
hour E 1ldegard zot away from-'accused and ran into the
adjoining roocm dressed only-in her slip, jacket and blouse
(R23,35,55). She was frightened and stood behind one of
the other soldlers who tried to keep accused away from her,
but he kept trying "to beat around" at her (R10,19,20,23,
55). He csrabbed her and threw her on the: floor vut she’
© 7 jumped up and ran in another room and locked the door (r4o0,

- 55)., He kicked the door with his feet and then went up-
stairs (R55).. She came out of the room and lrs Boehringer
gave her a coat and they Tan out into the field (R56). - ,
. Although it was raining, they stayed in the woods with Gisela
and another woman, who had left earlier in the evenlng, from-
two o'clock until six in the morning (R41,46,56). Hildegard
was shocked and cried (R41). She 3id not talk to the other
woman sbout what happened as she:was ‘too embarrassed and Mrs

'Boehanﬂer had seen everything (R56,6Q).

4. Accused, after his rights had been fully eyplained

to him, elected to make an unsworn statement (R73). On 5
liay he and two frlends went to a civlilian house to see 1f
they haid any liquor and to see if they could sleep in the.
" house. Cne of the three women present started to cry and-
- sheke but he told her they were not going to bother them,
whereupon they then started-to talk and brought out some
liquor. He drank too much, broke some ﬁlasses and tried
to fight with his frienda., IHe did not remember touching
the prosecutrix. All he knew was that he fell asleep and
when he wcke up next morning he was told he was charged
with rape. He had not done anything like this since he
‘ had been in the army, nor had he ‘ever been court-martialled.
He denied he was gullty of raplng the prosecutrix (R73, 74)

: The defense counsel read into the unsworn statement T,
part of a psychiatrlec report of 10 May relating to accused

to the effect that 1t was apparent from the soldler's

aceount that he had been drinking to_excess on the evening

g S -3 = : | - ) (.7srcr9
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apecified, and that his denlal of any memory of Intercourse
was not inconsistant with his account of his activitles on
specified date (R74). Also the sunmary of testimony of

the investigating officer was read into the record. It
stated that accused was at the house where the alleged crime
was committed on 5 Iay 1945; that he was alone with the
vietim, but that no facts were shown as to the length of
time he was with her or that anyone actually saw him in the
act of intercourse. It stated further that accused deniled
having intercourse with the victim (R74,75).

Captain Frank D, Gwynn, ledlcal Corps, testifled for
the defense that he went to the house on 6 llay and saw the
prosecusrix (R69).- He did not ask her eny questions; and
although she was told through an interpretor that he was a
medical officer and would examine her if she so desired, :
she nelther reguested nor rejected an examination. She was
asked if she had any bruises and she stated she d1d not'
© (R89,70).

5, "Rape is the unlawful carmal knowledge of a wonan
by force and without consent. ~Any penetration; however .
slizht, of a women's genitals is sufficient carnal Imowledge
wnether emission occurs or not " (ICH, 1928 ; par, 148b, p.165).
There waa evidence of the penetration in the clear and :
positive testimony of the proseeutrix which was corroborated
by the testimony of Mrs Boehringsi-that on entering the room
" she saw accused lying on top of her while nelther one of them
nad any clothes on the lower part of their bodies. There
was sufficient evidence of force and lack of consent. Ac-
cused pushed the prosecutrix into a.roomn, and when one of
his companiens tried to restrain him from molesting her, he
threatened to kill him. While they were zslone accused
arabbed her, threw her on a couch, and tore her clothes off.
He held her by ‘the shoulder in such & position that she
could not move, and forced her legs apart. She was "mad
with fear™ and kept shouting for help. Although the other
goldiers were begsed to go .to her ald, they were afrald to
do go. She tried to get away from him and held her hands
in front of her private parts but he forced them aside. The
record does not show the relztive size of accused and the
prosecutrix. . They were both before the court, The
court was able to determine from tiie appearance of the two
- whether there was, by reason of dlsparity of size and
strength, grounds for overwhelming fear so as to excuse a
more sturuy resistance (CIZ ETO 12994 Feys).

6., The charge sheet shows that -accused is 22 years ahd
six months of sage, and Was inducted 20 January 1943 as Los
Angeles, California. He had no prior service. . ‘

7. The court was legally constituted and had jurisdiction
of the person and the offensse. 1o errors injuriously affect-
ing the substantial rights of accused were committed during
the trial. The Board of Review is of the opinion that the\-] {0?
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record of trial is 1egally sufficient to support the SR
:findings of guilty and the sentence’ &8 commuted.

8., The penalty for rape 1s death or 1life impriaonment
as the eourt-martial may direct (AW 92). Confinement. in
& penitentlary 1s asuthorized upon convict{ion of rape by ;
Article of War 42 and sections 278 and 330, Federal Criminal
Code (18 USCA 457, 567).  The desiznation of the United
States Penltentiary, Lewisburg,” Pennsylvania, as the place
of confinrement, 1is proper (Cir.229 WD, 8 June 1944, sec II
pars. 10(4), 5b)~«
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War Department Branch Off;‘e of The Judge Advocate General
with the European Theater. % 1 NOV 1945 TO: Commandin

- General, Unlted States Forces, European Theater (Main§ .
APO 757, D S Army. ,

1. In the case of Private TRENO G . LESA (39278015),
Company "A", 756th Tank Battallon, APO 3, attentlon is invited
to the, foregolng holding by the Board of Review that the
.record of trial is legally sufficient to support the flndlngs

~of gullty and thne sentence, as commuted, which, holding is
- :hereby approved.  Under the provisions of Article of War
50%, you now have authority to order ezecutlon of the ‘
sentence._ . . :

i
.

2. VWhen copies of the published order are forwarded <y,
this office, they should be accompanied by the foregolng hold-
ing and thls Indorsememt. = The file number of the record in
this office is CW ETO 17508. For convenlence of reference, -
please place that number in brackets at the end of the order.
(Ch ETO 17508) - :

E . . McNEIL, f
i?adier General, TUnited Sta-@g
Assistant Judge Advocate Gena‘.

17508
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Branch Office of the Judge Advocate General
with the
European Theater
AP0 887

EQARD OF REVIET [0« 5 - 16 NOV 1945

Cil ETO 17521
UNITED STATBEBS . 'SEUE SECTION, CO-ZUNICATIOMN ZOIE,
. ' EURCPEAN THEATER OF OPERATICHS.

v

)
)
) \ .

- _ ’ N ) Trial by GCLI, convened at Paris,France,
Private HARCLD BELL, (32228342), ) 12 June 1945. Sentence: Dishonorable
Detachment 69, 3rd RHeinforcement ) discharge, total forfeitures, and
Depot, Ground Force Reinforcement )  confinemen: at haré laber for life.
Comaand : ) Tnited States Penitentiary, lewisburg,

)  Pennsylvania. '

HOLDING by BOARD OF REVIEW 0.5 - ;
. HILl, JULIAN, and BURNS Judge Advocates )

1. The record of trial in the case of the soldier naxed above has
been exandned by the Board of Review and the Board submits this, its holding,
to the Assistant Judge Advocete General in charge of the Branch Office of
The Judge Advocate Generel wita the European Theater.

2. Accused was tried upon the following Charge and SPecification=
CHARGE: Violation of the 58th Article of War.

Specification: In tuat Private Harold Bell, Detachment 69.
3rd Replacere:rnt Depot, Ground Force Reinforcement Command,
European Theater of Operations, United States Army, did,
vhile in route from 86th Replaceient Battalion, Ground
Force Reinforcement Command, European Theater of Operations,
mited States Army, t6 3rd Replacement Depot, Ground Force
Reinforcenent Coxmuand, European Theater of Opérations,
thited Sates Amy, on or about 29 August 19lJ, desert the
service of the Uhited States and did remain absent in
desertion until he was aparehended at Paris, Frence, on or
about 18 April 192;5

~ .
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Upon arraignment accused entered no plea to the Charge and Specification -
‘but, at the close of all the testimony ahd .just prior to resting his case,

he pleaded not guilty to thé Charge and Specification but by appropriate
exceptions and substitutions pleaded guilty to absence without leave in
violation of Article'of War 6l. All of the members of the court present.

et the time the vote was taken concurring, he was found guilty of the Charge
and Specification.. No evidence of previous convictions was introduced.

All of the members of the court present at the time the vote was taken :
concurring, he was sentenced to be shot to death with musketry.  The
reviewing authority the Commanding Géneral, Seine Section, Communication

Zone, European Theater of Operations, "approved the’ sentence and forwarded the
record of trial for action under Article of War h8 recommending commtation

- of the sentence pursuant to Article of War 50. ' The confirming authority,’

the Commanding General United States Forces, Buropean Theater confitmed the
sentence but commmted it to- dishonorable discharge from the service, forfeiture
of all pay and allowances due or 'io become due and confinement at hard labor
for the térm of his natural life, designated the United States Peniltentiary,
lewisburg, Pennsylvania, as the place of confinement, and ordered the execution
of the sentence withheld pursuant to Article of War 50%. .

-3, Evidence introduced by the prosecution showed that ‘after accused.
an American soldier (R9), had been relieved on 25 August 1944 from Detachment .
86 Ground Force Rsinforcement Comnand, to which.he had been attached ‘unassigned,
at APO 153, Thited Stetes Army, and assigned to the 3rd Replacement Depot, °
pursuant to orders to that effect issued oan 15 August 19Ah. he did not join,
-and was on 29 August 194} carried absent without leave by, ‘Casual ‘Detachment’
69, Ground Force Reinforcemsnt CQmmand. then stationed at Mbrtain. France, o
. (R67, Pros. Ex. 4, B, . R
on 18 April 1945, accused was apprehendea in Paris;. France, by nenmers o
of the military police. At the time he was without his ¥dog tags® and " was -
dressed in civilian clothes including black slippers.  Accused did, however,
give his name and say that he was an American soldier. Initielly, accused °
had "approached¥ the military police and had given information concernlng a
German agent (RS, 9). . v

Durlng accused's absence and at Parls. France . in December 19&4. accused o
asked one of prosecution's witnesses, General Priséner, Ciullo, to work for
him es he (accused) was in a little business (R10)."  This business éoncerned,
"black market® activities in obtaining and selling gasoline (RI1,12). - This
evidence was received over accused's objection (R11,12). ‘-4 truck was Sbtained
on Christmas Day 1944 (R12,13) and.with it adcused and withess and another,. - -
attempted toc obtain gasoline but failed (R12,13). = 4 few days later acécudged, '
Ciullo and one Suggs went to Rouen and obtained 25 cans of Army gasoline T

s
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which was sold for 1000 francs a can and the money divided between them
(R13,14). All this evidence as to "black market® activities was received
over accuSed's ‘objection (Rll-lh).

Jacqueline Gulgnez was calle&\as & witness agalnst accused (Rlé).
Objection to her testimony against accused ias made on the ground she was his
common law wife and incompetent to testify (R17). During the preliminary-
examination. (R18-21) accused, after his rights were fully explained to
him (R17,18), offered evidence that he and one Jacqueline Guignez, had a
common lew status of man and wife. . .They lived together 8 months, in 3.
different apartments and registered as man aend wife and the woman said on
several octasions they were man and wife (R18,19). In fact they wers not .
married (R19), and the woman never assuzed the name of #*Bell® %because it
would be noticed" if a French girl went under the'name of *Bell* (R19).
Accused stated he wanted to marry the woman (R19). ~The witness Ciullo
‘elso testified that accused stated he wanted to marry the woman (R20),
that accused cohabited with her as man and wife (R20) and "as man and
,mlstress' (RR1). Upon this testimony the court ruled no common law
marriage existed (R22) and permitted Jacquellne Guignez to testlfy agalnst
accused (R22)

. Jacqueline Guignez testiTied she always considered herself and accused-
“as mef end wife (R24). She had never seen accused with more than 5000 or
6000 francs at any time (R23). Accused always wanted to return to the Army
but his comrades prevented it (R24). He had expressed a desire to return to
"~ his organization 3 ‘or L days before he was arrested, (R24,25). 4t the time
" accused thus expressed himself, he was wearing civilian clothes due to his
uniform being in the laundry (R24,25). Witness had obtained the civilian
.elothes for him.(R23). ' Accused at all times while he was llving with - -
Jacquellne Gulgnez wore his unlform (I26). : X

: L. Accused's r1ghts wers again explalned to him (R27 28) and he elected
to make an unsworn statement. - He told his girl that he was going back to.’
his organization so they could be married, “and that when he started she put

her arms around his neck and cried. = He loved the girl and didn't know what™
" to do (R28). He admitted he was picked -up in " eivilian clothes.but explained
that it was because his uniform was bein: washed (R28). = He had worn eivilian
clothes 3 or 4 times previously (R28). ' Accused expressed a desire for
ass1gnment to a combat outflt (529) - ' o »

5. On accused's’ plea of guilty to absence without leave for a perlod
extending from about.29 August 1944 to 18 April 1945,.over seven and a half
months, and in the absence of satisfactory explanation the finding of guilty
of "desertion by the court was justified. *If the condition of absence without
leave is much prolonged, and there is no satisfactory explanation of it, the .
court will be justified in inferring from that alone an intént to remain
permanently absent (IiCif, 1928, par 130a, p. 143). The further facts:

That accused was in Paris where he could ‘have returned easily to military
~control and did not do so; that he possessed and wore civilian clothes and
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failed to wear his identification tags; that he wrongfully sold Ar.y
gaesoline and used Arry vehicles during his absence, and that this all
occurred in an active theater of war, vere circuistances cuimlative in
establishing the alleged intent tc desert (CLI ETO 952, losser; Ci: ETO
1036, Harris; Cil ETO 1577, Le Van; Cii ETO, Green). ' '

b It was perfectly proper for the court to rcceive evidence of
accused's so called "blackmarket® activities and his profits therelfrom
sinee these facts becr directly on the question of the intent which
motivated him in absenting himself (CM ETO 1577, le Van). ’

The defense objected to the Guignez woman testifying apgainst accused
on the ground that she was his comuon law wife. The validity of this
nmarriage rested upon a contract allegedly made between accused and this
woman in Paris, Frauce. ~The law of France does not' recognize such a contract
during the life of ‘either party {(Amos and Walton, Introduction to French Law,
sec. 24, Do 59)« Accordingly this witness was not the wife of accused and
her test:.mony was caapetent.

Te The charge ‘'sheet shows that accused is 28 years of age, and that
- he was inducted 14 March 1942 at Fort Jay, llew York. He had no prior service.

8. The court was legally constituted and had jurisdiction of the
person and offenses No errors injuriously affeeting the substantial rights of
accused were co.mitted Quring the trial. In the opinion of the Board of
Review the record of trial is legally sufficient to support the flndlnts of
guilty and the sentence. .

9. The penalty for deserticn in time of war is death or such other
punishment as a court-martial may direct (A7 53). Confinement in a
penitentiary is authorized by Article of War 42, The desighation of
tlie United States Penitentiary, ‘lewisburg, Pennsylvania, as the place of
confinement is proper (Cir. 229, WD, 8 June 1944, secs II, pars. 1b (4), 3b).

Judge Advocate

(DEI‘ACHED SERVICE) Judge Advocate

y 4 ﬂw Judge Advocate
ya | .
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War Department Branch Office of 'I‘he Judge Advocate General with ths
Burcpean Theater ~16 NOV 1945 "T0: . Commanding Gensral, =
Tnited States Forces, European Theater, (Main) APO 757, U.S. Army

1. In the case of Private HAROLD EELL, (322283)2), Detachment 69,
3rd Replacement Depot. Ground Force Beinforcement Command , attention is -
invited to the foregoing holding by’ the Board of Review that the record’
of trial‘'is legally sufficient to support the findings of gu.ilty ‘and the
sentence, as commuted, which hslding is hereby approved., . Uader the -

provision of Article of War 50}, you now have authority to order execution of‘
the sentence. . .
, 2. When copies of the publisned order are forwarded .to this" o:t‘flce,
; they should be accompanied by the foregoing holding and this’ indorsexpnt.
" The file number of the récord in this office is CM ETO 17521.  For
convenience of reference, please place that number in brackets at the ‘end of
Is_\ (cm ET0 17521).,

;‘;;:jf;‘ggz}te_me;né'eqmteql ordered axecuted: GCMO 595, Ussﬁ:?; 2% Nov 1945)e. -

s
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o _ L@,
: Branch Office of The Judge Advocate General
" g "with the
: European Theater S
.APO 887 S : ' Y
v . N . . -~ - ‘ . i . !
BOARD OF REVILW NG, 5 : S 2 JAN 846
|Gl ETO 17522 i o b
UNITED STATES 3 DIIICORPS
v, ) Trlal by GCL, convened at -
. ' ’g Cologne, Germany, 27 Lay 1945.
Technician Fifth Grade - .~ Sentence as to each accused: -
EUGENE R. LEVIS (32191762), 3 Dishoriorable ‘discharge, total
and Private BN TOLLIN . forfeitures, and tonfinement at
(38442131}, both of 3496th~ ) hard labor for life. United
Quartermaster Truck Company ) States Penitentlary, Lewisburg,
' ' : ) Pennsylvania. o

HOLDI\G by BOARD OF. RuVIE? NO. 5
HILL, VOLLERISEN and JULIAN Judée Advocates

1. The record of trial in the case of the soldiérs nazed above has
been examined by the Board of Review and the Board submits this, its hold-
1ng, to the Assistant Judge Advocate General in charge of the Branch Office
of The Judbe idvocate General with the iuropean Theater.

2 Accused were tried together with the consent of each, upon the
following charges and specifications:

Levis
: CHARGE? Vlolatlon of the 92nd hTtiCle of ﬂhr.

Speclficatlon. In that Tec 5 Eugene R. Lewis, 3496th
Quartermaster Truck Cowpany, APC 339, U. S. Arny
did, at Rhein Province Rheydt, Germany, on or about
26 Larch 1945, forcibly and feloniously, against
her will, have carnal knowledbc of iaria Johanna
Schlosser. B -

i
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CHARGa Vielation of\¥he 92rd Artlcle of War.

Specirlcatlon. In that Pvt Ben Tomlin 3&96th Quarter-

, master Truck Company, APQ 339, V. S. Army, did, at
* Bhein Province, Rheydt, Germany on or about 26 ‘
¢ - March 1945, forcibly and felonlously, agaiust her
© " will, have carnal knowledge of ] ria Johanna.

P.-chhlosser. B ‘ - e

_Each accused pleaded not gulltv and all thc membersof the court present

~ at the time the.yote was taken concurring, ‘each g8 found guilty of the
Charge and Specification preferred against him.. No evlidence of previous
convictions was introduced. AlL the meumbars of the court present at the
time the vote was-taken concurring each.was sentenced to be shotto death

_ with musketry. ‘The reviewirg authorlty, the Commanding General, CII
Corps, approved the sentence as to eagh and forwarded the record of trial
for action under Article of War 48, The confirming authority, the CJonpand-
ing General; United States Forces, European Theatsr, confirmed the sentence
"as8 to each accused but, owing to special circumstancés in the case, coumuted
it as to each to:dishonorable discharge ‘from the service, forfeiture of all

. pay and allowances due or to-become due, and confinement at hard lavor for

. the term of his natural life, designated the United Statss Pendtentiary,

-+ Lewisburg, Pennsylvania, es the:place of confinement, and withheld the order
' *,:directing exneutlon of the sentence pursuant to Article of ar 50%.
. Py Ev1dence for the prosccutlon showed that Frauleln laria Johanna
' . Schlosser, 31 years of 1ige,”and sixteen: otFer people, lived on a farm at
‘230 Urfstrasse;, Rheydt, Germarny, during March 1945 (87,13,17,19). (n 26
Karch at 2300 hours she‘retired-for the night il her room on the second
floor, which she occupiedalone-(R7). . About 2400 hours she was avakened
‘when the door opened, and: ahe aaw a negro, wearing an American uniform, stand-
ing with a flashlight in thi<doﬁxway -She jumped up and vent to the door and
called out to Mr. Breuer; 'who cccupied the next room (88,14). ihe flashlijht
went on and off., She saw.two riegro soldiers. One of theis hit her in the
face cnd she. fell to the floor. -Cne of the soldiers attempted to pull of
her slip and she tried to defend herself by pushing him away. She was too
frightened to scream, Tliey then put gomething over her mouth, pulled up
- her 8lip .and pushed her back towards the couch. ihile one pointed his gun
at her, the other pulled off her bloomers, toock off his pants and laid on
top.of her, entering her vagina with his privates for about one or tvo
minutes (R8,9). During the act she heard someone come up the stairs, and,’
thinking it was her father, she shouted "don't come up they will shoot you'
(R9)s .When the first soldier had finished, the second ons took off his
pants,” Ypuk®*-her on the floor, and penetrated her while his coupanion stood
locking on #ith his rifle. She’ pushed them away as much as she could but
did not say anything as she was too scared (R9). lihen the second one had
finished she-areose. Footsteps were heard on the stairs and two more negroes
- entered., The four men talked in a quiet tone and then the {wo vho had
already had intercourse left the room (R9). Shortly thereafter one of the
s 17522
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two who remained took off his pants, got on top of her and entered her
(R9). She did not cry out. ihen this act was completed, the other negro,
who had been standing looking on with a rifle In his hand, put her on the
couch and penetrated her (R10). The soldier remained for about ten minutes
during vhich time one sat on the couch and the other smoked a cigarette.
When they left she lighted a kerosene lamp and went out on the stalrs and
watched them co as she feared they would enter the room where her parents
slept (R10). She then went to the ‘room occupied by r. and Lrs. RBreuer and
spent the night (310). This was the first time she had ever had sexual inter-
course (ill). ' s o

#rs, Breucsr testified that she and her husband occupied the room next
to Laria (R14). About 0100 on the night in question she heard somebody
screaring and chairs being moved about. This did not continue long and she
did not hear laria say anything. Neither she nor her husband went to see
vhat causedthe trouble, as they were scared (R15). About 0200 the prosecutrix
came to their room.. She was crying, one of her earrings was pulled off and
she was blue around the face near the neck (R15). 4 Russian zirl lived at
the house, and two American soldlers had been to call on her four different

times (R16).

The following mornlng the prosecutrix reported the matter to the
1ilitary Government officials. The soldiers left a séarf in her room, two
pieces of chocolate, a pivce of soap, and a roll of drops. She did not eat
any of the candy on the night in question but ate part of it the follow1ng
morning on her way back from report.mb the mgtter (R1C,11).

A stipulation, agrsed to by the prosecution, defense counsel and

- accused, concerning an examination of karia Schlosser by Lieutenant Colonel
Fervin J. Rumold was acmitted in evidence (323). The examination dis-
closed a bruised ares measuring L4xb c¢m on the right side of the face near
the ear and another small area near the mouth. There was a scratch on

the left ear and a slight abrasion on-the left knee. The edge of the hymen
had "been evideiitly reccntly torn" as it appeared swollen and bled ezsily
during the examination. (Pros. Z:. C) An agent of the Criminal Investi-
gation Division, who saw her on 29 liarch, noted that the right-side of her
face was swollen and vas black and blue, and that her left ear lobe was .
torn ( £19,<.O) A L. ) R

Pre-trial statenents of each accused were identified and adiditted in
evidence (R20,21,22,23). In his stateuent Tomlin said that he moved in
Karch 1945 with his organization, the 3496th Quartermaster Truck Companj
to Rheydt, Germany. One night in iarch abouyt 2400 hours he and another
soldier entered a large house through an open window near.the school where
they vere billeted. They went upstairs and into a room which was unlocked. .
Both had carbines slung over their shoulders and one of them had a flash~
light. In the room they noticed a woman sleeping on the couch and Tenlin,
who had his hand on his carbine as he did not know what to expect, removed
his hand from the weapon and left it on his shoulder. . The woman seemed
frightened and jumped up. They told her not to be afraid and Torlin started
to play with her nipples. He asked her to have intercourse, She shrugged
her shoulders; but after he gave her two candy bars, she motioned him to
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the couch, pulled down her oants and spread her legs. He had intercourse

with her during which she hugged and kissed him and appeared to enjoy the .-

act. Uhen he had finished the soldier with him gave her candy and cisarettes

and had sexual intercourse with her. Then they had finished the door ok)ened

-and tvo soldiers entered. One of them carried a carbine and the othe

" pistol. Tomlin and his companion then left. They toolk two bicycles W“lCh

they found at the rear of the house. .either he or the soldier with him

" used any force in order to have intercourse, and they did not threaten hcr

with a weapon. He did not hit the woman and did not know whether or not

‘the soldier with.him had’ done s0 (Pros. Ex. B). .
‘ In h1s state“en‘c. Lewis said he arrlved at Rheydt," Cermany, about the

'25 larch 1945 with his unit, the 3496th Quartermaster Truck Company. That

night at about 2400 hours he and Teylor, another soldier in his organization,

went for a walk on the street facing the school where they were billeted.

. They saw a light.in a house and entered. They went to an upstairs room and

found Tomlin and another soldier. They asked what hd.d taken place and

Tomlin said that he had given the girl some chocolate and cigarettes for.

"a sexual intercourse". = Torlin and his companion left. Lewis gave the

girl, who was siting by the table eating chocolate, some cigarsttes and

candy and asked her if she wanted to "Z:Lg Zig", She said "yah", went to

the couch and wotioned him to come over. She raised her skirt, grabbed him,

‘took his penis and placed it in her sexual organ. After he had completed

the act of séxual intercourse, Taylor had intercourse with her., it no'time

did either one of them use force of any kind on the girl. He did not know

- if Tomlin and the other soldier with him used any force (Pros. Ex. A).

v Le Accused Tomlin, after his rlghts were explalned to him, elected
to make a sworn statement (323) His testimony was substantially as given
in his pre~trial statement. Further facts elicited were that he went to
the house on 26 Larch as he had been told by a soldier that if he went there
+ wiith cigarettes and candy he could have sexual intercourse (R23). The woman
did not scream, or resist him (R24). He never pointed his carbine at her but
kept it over his shoulder except.during the act of intercourse (R26). He
" never hit the woman and did not know how her face became bruised (324,25)

He had not been drlnrlng on ‘the evenlng in question (r275.

‘Accused lewis, after his rights were explained to him, elected to
‘;nake a sworn statement (R27). His testimony was substantially as given
in his pre-trial statement. It disclosed the following additional facts.
He went to the house on 26 Yarch as he had been told that it was possible
to have intercourse with someone there if he tock chocolate and cigarettes
(R28). The girl did not appear frightened and she did not scream or resist
in any way. .He did not hit the girl (R28,29). He did not have any weapon
with him on the night in question as he had left it in his truck., Although
they were. reqw.red to carry weapons at the tine his dihsion was not strict
about enforcing ‘the regulation (m29,30). o '

5. "Rape is the unlawful carnal knowledge of ‘a woman by force and’
without her consent" (MG, 1928, par., 148b, p. 165). Both accused testi-
fied on the stand and admitted in their pre-trial statements to having
*sexual intercourse with a woman under such eircumstances that, when con-
sidered with the other endence in the case, clearly indicates that the.

A - 17522
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woman was MariavJohanna Schlosser. However, both deny that the act was
accomplished by force and against the will of the woman but rather that
she consented and cooperated. - .

Tomlin

The evidence introduced against accused Tomlin showed that he and
another soldier entered the prosecutrix's room around midnight while she
was asleep, She was frightened and jumped up and ealled for the man who
occupied the adjoining room. One of the soldiers hit her on the face and
she fell to the floor. This fact was corroborated by the evidence of lirs.
Breuer, the agent of the Criminal Investigation Division, and the medical
officer who examined her. They all testified that her face was black and
blue and her ear torn. Accused Tomlin and his companion then pulled up her
s1ip, pulled her bloomers off and while one of them pointed his gun at her -
the other had.sexual intercourse. During the act she thought her father was
coming and shouted for him not to enter as she feared they would shoot him.
When the first soldier had finishalthe second one had sexual intercourse
with her while the dher stood by with his rifle., She pushed them away as
.mueh as she could but was too scared to say anything. Accused Tonmlin

adnitted that he and his companion were both armed and that he had his hand ‘

on his carbine when he entered. The prosecutrix appeared frightened. He
denied that either of them used force, but that after giving her candy, she
consented to the acts of intercourse. )

The total evidence in the case therefore created-an issue of fact for
resolution by the court. Its findings indicate its conclusion that there
was not only an absence of consent, but also that the submission of the
victim to the carmal connection w1th Tomlin was the result of fear of death
or great bodily harm.

- Inasmuch as these flndlngo are supported by substantizl evidence they
will not be disturbed by the Board of Review (CL 70 11247, Fedico and
authorities therein cited; Ci ITO 12662, licDonald). The conciusion is
that substantial, competent evidence established Tomlin's guilt of the crime
of rape (Ci ETC AAAA, Hudson et al; Cii ETO 7869, Adams and Harris; Cik &TO
85&2, Lyles; CM ZTO 12869, DeJar, Ch ETO 14587, Teachev) :

Attty

\ The folloving comment is pertlnent.

"The case is of familiar pattern to the Board of Review
which has consistently asserted in its consideration of
like cases that the court with the witnesses before it was
in a better position to judge of thelr credibility and wvalue
of their evidence. than the Board of GHeview on appellste
review with only the cold typewritten record before it.
Inasmuch as there was.substantial evidence to support the
findings, the 3oard of LReview will accept them on appsllate

review - = -4 (Cii Z{C 8837, Uilson).
< -Lewis

6. The evidence against accused Lewls showed that he and anOu;er

1152
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soldier arrited.after the tvo acts of intercourse referred to above had
been completed. The four soldiers talked quitely for a time and then the
two who had first arrived left. Shortly theredter one of the soldiers took
of f his pants and had interdourse with the prosccutrix while the other stood

ooking on with a rifle in his hand. . Thercafter the fourth soldier had
intercourse with her. She did not cry out. There is no evidence that she
resisted, that any force was used or that the weapon was at any time displayed
Jin a threatuu1|s mammer. It is probable that the prosecutrix did not sub-
Jectively consent to these two acts of intercourse but submitted because she
felt, as a result of the ordeal she had just been throubh ith the first tivo
soldiers, resistance would be useless and might result in death or great
bodily harm. I!owever, it does not appear that she indicated by word or act
that she did not concent to the act of intercourse. In addition, there is
nothing in the evidence to show that accused kriew or was put on notice that
she had Just been subjected to rape by two other soldiers and that he vas
the lsgatec of the force erployed by ther.

" The situation tnus disclosed bJ the evidence is controlled bymmll
established legul principles:

"It is submitted that the true rule must be, that

vhere the man is led from tre conduct of the woman

to believe that he is not committing a crime knovm

to the law, the act of connection cannot under such
circumstances amount to rape. In order to constitute
rape there must, it would appear, be an intent to have
connection with the 'o‘du notwithstanding her resistance.
- - = [it follows bhag, the guilt of the accused must
depend upon the circumstances as they appear to hinm (1
“harton's Criminal Law (12th Zd., 1932), n.9, pp. 943-
9LL, citing Roscos, Crim. Zv. 1878 Ed., p. 648; Hunter
v. State (1892) 29 Fla. 486, 10750, 730; \alton v. State
(1€90;, 29 Tex. npp. 163, 15 Si 6&6) :

As was stated in Cil ETO 9301, ;1ackman-

oreover, at no time did she testify that he used his
pistol in a threatening manner., Nelther did he strike

or lay hands on her. Ler conduct was not such as to lsad
accused to believe that their intercourse was without her
reluctant consent, or that such consent was induced by fear
of death or other gréat bodily harm, with neither of which
had he either expressly or impliedly threatensd her.
Adimitting that acgused!s stutus as a unecber of the corn-
quzring forces added, to his knowledze, some degree of
persuasive force to his unconscionable demaad, such
knowledge and demand alone will not supuort the inference
that accused intended or threatened to use ultimate force
if necessary to achieve his purpose. If this were the
case, every °uccessful solicitation of a uerman woman to

"o 17522
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sexual intercourse by, an- Awerican soldier (certalnly by
any armed American soldler) would lay him liable - '
depending on the subsequent disposition of the woman
' to assert she consented through fear - to prosecution

for rape. lioreover, in rape cases, to negative consent

- in the absence of resistance, the woman's fear, induced
by conduct on the part of accused reasenably calculated
to inspire it, must be of death or great bodily harm."

The Board of Review is therefore of the opinion that any lack of copsent was
not apparent to the accused and that the evidence is legally insufficient to
support the court's findings of guilty as to the accused Lewis (Cw ETO 9301,
Flackman; Ci ETO 10700 Smalls, Cm ETO 10446, Ward and Sharer; Ci ETC 13778,
Nord1ke5. . . '

7. The charge sheets show that accused Lew1s is 24, years and nine
months of ‘age and was inducted 5 January 1942 at Camp Upton, New York and
that accused Tomlin is 25 years and four months of age and was inducted
13 August 1943 at Fort Bliss, Texas. lo prior service is shown as to either.

. 8. The court was legally constltuted and had Jurisdiction of the
persons and offenses. No errors 1n3urlously affecting the substantial t
rights of the accused Tomlin were committed during the trial. The Board
of Review is of the opinion that-the record of trial is legally sufficient
to support the findings of guilty and the sentence as commuted as to the
. accused Tomlin but legally insufficient to support the flndlngs of gullty

R and the sentence as commuted as to the accused Lewis.

9. The penalty for rape 1s death or life 1mprlsonment as the court-
martial may direct (AW 92). Confinement in a penitentiary is authorlzed
upon conviction of rape by Article of War 42 and sections 278 and 330,
Federal Criminal Code (18 USCA 457,567). The designation of the United
States Penitentiary, Lewisburg, Pernsylvania, as the place of confine=-
ment is proper (ulr. 229, WD, 8 June 1944, sec. II, pars. 1b(h), 3b)

-

,» Judge Advocate.

.

* ( -TZLPORARY DUTY )

, Judge advocate.
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War Department, Branch 0ffice of The Judge Advocate GeneraI'w1th the

' European Theater. 2 JAN 1946 T0: Commanding
_General, United States Forces, European Theater (Maln), APO 757, U. s.
e ArW' \ - ; )

. 1. In the case of Technician Fifth Grade EUGEMNE R. LEWIS (32101762),
and Private BEN TOMLIN (38442131), both of 3496th Quartermaster Truck

Company, attention is imvited to.the foregoing holding by the Board of .
Review that the record of trial is legally sufficient to ‘support the find-'
ings of guilty and the sentence as commuted as to the accused Tomlin, but -
legally insufficient to support the findings of guilty and ‘the sentence

.as commuted as to the accused Lew1s, which holding is hereby approved. Under
the provisions of Article of War 505, you now have authority to order executlor
of the sentence.

2. WVhen copies of the published order are forwarded to this office, they
should be accompanied by the foregoing holding and this indorsement. The file
nurber of the record in this office is CM ETQ 17522. For convenience of
reference, please place that number in bgg :ets.éﬁ bhg\end,of the order: (CM
ETO 175225 @ > AL H |

. . j : ‘ j .
| i &, <7 7 Colons e 3AGD, ' L
haids W G E ) - A\Mng, Assistant Juug;e Advocatemm_

( As to accused Tomlin, sentence as commted ordered executed, GOMO 19, USFET, °
18 Jan 1946),
“('As to accused - Lewis, Iindinga and sentence vacated. GCMO 37, USFET, 2 feb 1946).

AN
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" Branch Office of The Judge Advocate General

‘with the
European Theater

APO 887

BOARD OF REVIEW NO. | ‘
= 17 0CT 1945
CM ETO 17524 , -
UNITED STATES }  7TH ARMORED DIVISIbN
) .
Ve .} Trial by GCM, convened at APO 257,
: ) U. S. Army, 28 June 1945. Sentence:

First Lieutenant WILBUR P. ) Dismissal and total forfeitures.
TANNER (0-1298785), Headquarters ) : ‘
Company, 23rd Armored Infantry )
Battalion ] )

HOLDING by BOARD OF REVIEN NO. 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1, The record of trial in the case of the officer named above has .
been examined by the Board of Review and the Board submits this, its holding,
to the Assistant Judge Advocate General in charge of tie Branch Office of
The Judge Advocate General with the European Theater,

2. Accused was tried upon the following Charge and specifications:
CHARGE: Violation of the 85th Article of War, '
Specification 1: (Finding of not guilty).

Specification 2:  (Finding of not guilty).
S Spe01f1catlon 3¢ In that First Lieutenant Wilbur P. Tanner,
" Headquarters Company Twenty-Third Armored Infantry. Bat-
’ talion, was, at Damshagen, Germany, on or about 5 May

1945, found drunk while on duty as Company liaintenance
Officer,

He pleaded not guilty to Specifications 1 and 2, guilty to Specifiéation 3,
and not guilty to the Charge but guilty of a violation of the 96th Article

RESTRICTED = 175724
-] -



-

[3' . ‘ ' ‘ e
(22h) RESTRICTE

of War. Two-thirds of the members of the court present at the time the vote
was taken concurring, he was found not guilty of Specifications 1 and 2, and
guilty of Specification 3 and the Charge. No evidence of previous convictions
was introduced. Two-thirds of the members of the court present at the time
the vote was taken concurring, he was sentenced to be dismissed from the -
service, to forfeit all pay and allowances due or to become due and to be
confined at hard labor, at such place as the reviewing authority may direct,
for five (5) years. The reviewing authority, the Commanding General, 7th

‘ . Armored Division, approved the sentence but recommended that if it be cOon=-

firmed, those portions thereof relatirng to confinement at hard labor and total
forfeitures be remitted, and forwarded the record of trial for action under
Article of War 48, The confirming authority, the Commanding General, United
States Forces, European Theater, confirmed the sentence but remitted so much -
thereof as provides for confinement at hard labor for five (5) years, and
withheld the order directing execution of the sentence pursuant to Article of

War 50%.

- 3. The evidence for the prosecution with respect to Specification 3
shows that on 5 May 1945, accused was maintenance officer of his company, which
was located at Damshagen, Germany. He had only his normal duties to perform
and the company was not in contact with the enemv at that time (R9).

The company commander testified that accused was drinking durlng
the earlier part of the afternoon of 5 May, and at about 1530 hours he was
" drunk, He did not perform his duties, and after supper ‘was %"in a very deep
sleep" in the maintenance billets (R9). ,

.

Technician Fifth ‘Grade William Je Strannicus testlfled that he saw
accused at 1000 and 1400 hours on 5 May. Accused was "staggering around" and
was, in witness' opinion, drunk (R20-21). .- .

Technician Fifth Grade Joseph A. Lavingston saw accused about 1500
hours at which time accused could not walk steady and was unable to speak
clearly or distinctly, and in witness' opinion was drunk. At 1615 Kours he
was still drunk (R16-17). :

Technician Fourth Grade James R. Whalen testifled that at about
"1500 hours accused did not stagger and his conversation was clear, but wite
ness knew he had been drinking because his eyes were glazed and his "face
indicated it"., Accused was also tired because they had been travelling for
two days and nights. "He had been drinking and I think he was just run out%,
He was not capable of satisfactorily performing his job as ma1ntenance officer
(R18-19),

\
AN

Private First Class Timothy E. Crowley saw accused "washing! about

A}

, RESTRICTED .

-é;‘ o | 17524



ﬁEST RICTED e
‘ " (22%)

1600 hours, at which time he appeared to be sober (RlL).

Ls After his rights as a witness were explained to him, accused
elected to remain silent, and no evidence was offered in his behalf (R2l), -

5« The waight of the testimony for the prosecution, together with
accused's plea of guilty.to Specification 3, clearly establishes the fact that
he was drunk while on duty as maintenance officer of his company during the
afternoon of 5 May 1945, as alleged. "Any intoxication which is sufficient -
.sensibly to impair the rational and full exercise of the mental and physical
faculties is drunkenness within the meaning® of Article of War 85 (MCM, 1928,
par. 145, pe 160). The evidence clearly supports the findings of guilty of
the Charge (CM ETO 1065, Stratton; CM ETO 1267, Bailes; CM ETO 5&53, Day).

S 6. The charge sheet shows that accused is 29 years of age and was
conmissioned 4 Novenber 1942 at Fort Benning Georgia.

7. The court was legally constituted and had Jurisdiction of the
person and offense. No errors injuriously affecting the substantial rights
of accused were committed during the trial. The Board of Review is of the
opinion that the record of trial is legally sufficient to support the find-
ings of guilty and the sentence,

8, A sentence of dismissal is mandatory upon convictlon of an offénse
in violation of Article of War 85 when committed by an officer during time

~ of war, -
_M_Judge Advocate
WW"‘M Judge Advocate

(TE!MPORARY DUTY) . Judge Advocate

- RESTRICTED
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- . lst Ind.
War Department, Branch Office of The Judge Advocate General with the
European Theater., : 17 oCT 1945 : T0: Commanding
General, United States Forces, European Theater {¥atrh, APO 757,

U. S. Army v - Q

1, In the caserof First Lieutenant 'LBUE Er TANNER (0-1298785), _
" Headquarters Company, 23rd Armored Infant ‘3‘-- f@n‘ ;&tt ention - is invited -
to the foregoing holding by the Board of K¢ ew'l‘éh e chd of trial is .
legally sufficient to support the findings @ : '
which holding is hereby approved., Under the'{j 9 Q Article of War

503, you now have authority to order execut:.on Ae é%ntence,

. 2, TVhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 17524. For conven-

~ience of referance, please place that number in brackets at the end of the

order (CM ETO 17524). . .
AN B 1 USSR " /B. FRANKLIN RITER,
NN oS Colonel, JAGD, 7*‘
IR \M"s o & Bg T g Act:.ng Aselstant Judge Advocate General.

.

!
i
R
\

FYEvETEn _

P

s ( Sentence ordered executed. GCMO 534, USFET, 3 Nov 1945). |

[tnrs

RESTRICTED 1752



(227)
Branch Offlce of The Judge Advocate General

with the
Buropean Theater
APO 887
BOARD C» REVIEW Noe 5
Cil ET0 17539
UKNITED STATES ) XX CORPS -
S ) _ .
v ) Trial by GClM, convened at Starnberg,
) Bavaria, Germany, 3 July 1945. Sentence;

Private First Class VWALTER - }  Confineuent at hard labor for six months
PARSO:S (35447056), Company &, ) (suspended) and total forfeitures of $33.33
2826th Engineer Combat ) per month for six months.
Battalion ) S
‘ )

OPINIOL by BOARD UF REVIEW NO.5
HILL, JULIAN and BuRNS, Judge Advocates

1. The record of trial in the case of the soldier named above has
‘been examined in the Branch Office of the Judge Advocate Generasl with the
_ Burepean Theater and there found legally insufficient to support the findings and
sentence. The record of triasl has now been examined by the Board of Review and
the Board suomits this, its opinion, to the Assistant Judge Advocate General
iu charge of the Branch 0ffice.

2. -The accused was tried upon- the following Chargeand‘Spécification;
- CHARGE: Violatioﬂ of the 93rd Article of War.

Speclflcatlon. In that Private First Class Walter Parsons did at,
Vols, Austria, on or about 12 June 1945, feloniously, and
unlawfully kill Filcmeha Goldberger by shootlng her in the
abdomen wita a plstol.
He pleaded not guilty end was found guilty of the Charge and Speclflca i0n.
No evidence of previods convictions was introduced. ~ Be was sentenced to be
dishonorably discharged the service, to forfeit all pay and allowances due or
to becowe due and to be confined at hard labor for three years. The reviewing

“le

O

g

wn

I)t
539

30

P
b

2y



RESTRICTED

 (228) L e

authority approved only so much of the finding of guilty as involved a

finding ol gullty of battery upon an unknown female i violation of Article

of War 96, and only so much of the sentence as provided for confinement

at hard labor for six months and forfeiture of $33.33 per month for six months.
He ordered the sentence executed but suspended the e xecution of the portion
thereof pertalnlng to confinement.

The proceedings were published in General Court-kartial Orders No. 91,
Headquarters XX Corps, AP0 340, U. S Army 2 October 1945. -

Se For the purpose of this a complete summary of the evidence is
unnecsssary. Briefly, it consisted of a showing thgt accused , in a drunken
condition, became engaged in a fight at a dance and during the encounter
fired a pistol, striking an unidentified woman.

The question presented for consideration is whether the epproved
findings constitute a fatal variance from the original Charge and Specification.
- Accused was charged with the unlawful killing of a named individuwal, and by
the action of the reviewing authority he is found guilty of a battery upon
an unknown persolis By his action the reviewing authority found accused
not guilty of a material allegation of the offense as originally charged and
the variauce is fatal. The Board of Review so held where a soldier was
charged with an assault upon "Amos Smith private, Company A, 20th Train
Headquarters and Military Police® and the court by exception and substitutions
* found him guilty of assaulting "a military policeman* )

*In other words, by exception and substitution, the court
acquitted the accused of assaulting Amos Smith and found
him guilty of assaulting en unknowvn man. This the court
had no legal right to do. The offense with which accused
was charged was an assault on Amos Snith with intent to
murder him. Under that charge the accused cannot be
convicted of assaulting an unknown military policeman.

It is fundamental that the court may convict an accused
only of the offense of whieh he is charged or of a lesser

- included offense. The crime of asseulting an unknown
military policeman with intent to do bodily harm is a
different offense from that of assaulting * * ® Suith* » =
and it is not a less included ofiense*. (Cii 128088,  Lee,
Dig. Ops. JAG, 1912-1940, sec. 454 (6), p. 348).

This rule is similarly established in larceny cases where the findings

show ownership of the property to be in a different person than the individual
named in the Specification (CM ETO 8555, Kenny and Staver, and authorities
‘eited therein), and in sodomy cases where the accused was charged with sodomy
by having carnal connection with a named individual and the reviewing authority
approvec findings of guilty of carnal connection with a different person or a
person unknown (Cif 191369, Seluskey, 1 BR. 245; CM 188432, Soderquist et al.
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1 BR 119: Cit 204461, Fisher 8 BR 11) Dig, Op. JiG 1912-40, sec 451 (65),
p. 333). -

4. ror the fcregoing .reas.on. the Board of Review is of the opirion
that the record of trial is legally insufficient to support the findings

of guilty as approved and the sentence.
m.«w
‘ Judge Advocate
Judge Advocate

/2/4 (. gm— Judge Advocate

w
=
0
s
&3
&

RESTRICTED






CONT” 7’"TlAL ' S e

| (231)-
Branch Office of The Judgeldvoeate General .
with the
European Theater
APO 887
- L B NOV JoweS
BOARD OF REVIEW NO, 2 - LA
CM ETO 17541
UNITED STATES ) 9TH INFANTRY DIVISION
) . : ' , .
v. ) Trial by GCM convened at Ingolstadt, Germany,
: ) ° 6 June 1945. Sentence: Dishonorable dis-
Private DEWEY L. FOX, ). charge, total forfeitures, and confinement
33531744, Company “A", ) et hard labor for lifs., United States
39th Infantry ; Penitentiary, Lewisburg, Pennsylvania

" HOLDING by BOARD OF REVIEW NO. 2
+ HEPBURN, MILLER and COLLINS, Judge Advocates

St

le The mord of trial in the case of the soldier named o.bovo
has been examined by the Boa.rd of Review.
.

2. Accused was tried upon the following charges and specificationss '
CHARGE I: Violation of the 92nd Artisle of War.

Specificationt In that Private Dewey L, Fox, Company "A"
39th Infantry, did, at Stolberg, 'Kreis Hargz, Sachsen,
Germany, on or about 14 April 1945, foreibly and '
feloniously, against her will have carnsl knowledge
of Elsbeth Muller, a German civilian residing in
Stolberg, Kreis Harz, Sachsen, Gemany. -~

'cmm II: -Violation of the 96th Article of Ware

Speciﬁcstion: In t.h-.t’t * # did, at Stolberg, 'Kreis
Harz, Sachsen, Germany, on or about 14 April 1945,
wrongfully fail to obey the standing orders of the
Commanding General 9th Infantry Division, found'in
letter, 25Q.1, GNMEQ, Headquarters Sth Infantry o
Divieion, subject: -Fraternization, dated 23 March - .
1945, not to fraternize with the inhabitants of -
Germany, in that he did fraternize with inhtbitmts
of Germany., , v

or
N~ T
’_,v,,'. .-
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He pleaded not guilty and, thres-fourths of the members of the court
rresmt atthe time the vote was taker conourring, was found guilty of

the charges and specifications, Ko evidence of previous convictions was -
introduceds Three-fourths of the members of the court present at the time,
the vote was taken cancurring, he was sentenced to be dishonorably discharged -
the service, to forfeit all pa«y and allowances due or to beooms due, and to
be confined at hard labor, at such pace as the reviewing autharity may direct,
for the term of his natural life, The reviewing authority approved the
- sentence, desighated the United States Penitentiary, Lewlsburg, Penusylvania,
- as the place of oonfinement and forwarded the record of trial for action under
Article of We.r 50%-. ‘This 15 a conpmion case to CM ETO 17542, Cox.

The evidenoe for the prozecution may be stmm.rized as followsr

cm 14 April 1945 accused was a sergeant a.nd a squad leader of
Company . "A", 39th Infantry (R8)e His s¢uad was performing outpost duties in |,
and about a oivilian house near the Stolberg Castle in Stolberg, Germany (RQ).
cscupied by a Mrs, Elsbeth Muller and her two children. Two other adult
‘females were also. present (R1}],23)e During the noon meal time, the soldiers
and the civilians gathered in the kitchen and everybody was talking, la.ughxng
and jokinge Mrs. Muller heated the soldiers ratioms for them (R22)s About
4130 P.. M. the outpost was withdrawn and ell of the soldiers left the house
with the exsception of accused and a Private Cox. Accused was armed with an:
Ml rifle. Cox had a pistol (R11,12). After the squad had gone, sccused
rasped and held one of the adult females and kissed her, She then "ran out™
%RZS), and rm to her home (R28)s This female had come over to Mrs. Muller's
house several times during the day because lrs. Muller was afraid of the
soldiers (RZS). o . \

M¥rs, lfuller testified that efter the squad of soldiers had gone
Fox (ascused) and Cox returned to the house and "pushed and pulled™ her from
her kitchen into the living room and there ascused threw her on the couch,
pilled up her skirt and "tore up" her pants, Cox sat by holding one of the
children. 8he sereamed and begged and pushed mecused smay. The child
also screamed and Gox made a motion with his hand of pointing at his pistol
and then at the child's mouth, She was afreid that "they would shoot my child®
(R36437)e Fox got am top of hsr and motioned her to open his trousers, She. .
- refused (R37)s. He then "put his penis into my vagina®, She could hardly move.
" Accused “was finished very quiokly® and got up. ' Cox then got en top of her
.(R38) loosened hér garters straps, pulled her pants further down' her leg and
inserted his penis in her wvagina while accused sat by with the screaming child
in his-lap. She continwed to soream and ery aloud while this was happening.
‘After Cox had finished, as quick as a flash, the accused was on her again and
inserted his penis. She was then too weak to resist mueh (R40). She feared
for the safety of her child and told "them"™ to shoot her with the child as she
. would rather have been shot than raped. They did not understand her. Within
two minutes after accused got on her the sesond time, the door opened ahd
the Princess of Stolberg and an American officer entered. Accused jumped
,up (R41,42). She did not lcrntch, bite, kiek, or hit the sccused because
she was sfraid:-that he would shoot her son or shoet her (R46)e

The American efficer teetlﬁed that whem he entered the Muller

OONRGENTAL e
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house accused was standing in the doorway of the room. There was nothing
unusual about his appearance (rR52). Cox, lirs, Muller and a child were

in the room, Mrs, Muller was very emotionally upset, crying, and weeping
and moaning. He asked accused what was going on there and accused said
there was no trouble. Mrs, luller told the Princess, who also came in
with the officer, that soldiers had attacked her twice and was about to
_attack her the third time when they arrived (R49-50)e The officer did
not realize then that she was accusing Cox and the accused (R50-53)e Cox
was drunk and surly and had welked out when he questioned the accused. As
ke and the Princess approached w thin 15 feet of the house they heard
Mrs. Muller's cries of distress consisting of moaning and wailing (R51,56).
She was crying, nervous and hysterical. Her hair was mussed up and her
clothing disarranged and wrinkled (R51,58). The Princess stated that as
she approached the house, she heard "groaning and moaning". She entersd
the room about a half a minute after the officer (R56). At that time she
saw accused standing in the door that leads out to the garden (R58,59)
irs. Muller was sobbing, her hair was down, her pants and stockings were
hanging down and "she was not quite dressed", Mrs. Muller immediately
said to witness, "They have been violating me three times", The prosecution
asked the court to take judicial notice of the letter on fraternization,
Headquarters Ninth Infantry Division, dated 23 March 1945, which was the
letter referred to in the Specification, Charge II (R63)e .

4. In defense four members of accused's squad were called as
witnesses and testified that they were present at the Muller home from
time to time during the day of 14 April 1945 uwmtil about 430 p.m., that
accussed was not armed with a pistol as he had loaned his pistol to another
soldier (R64,66), that nothing unusual occurred in the Muller home while
the squad was stationed there (R67,72,75), and that Mrs. Muller and her
family and guests seemed to emjoy their presence and were not frightened
(R67,72,75). An enlisted man who accompanied Captain Clark to the house
saw accused as he himself entered the house (R78), Accused appeared to
be calm and normal in every respect. He was fully clothed and sober (R79),
Mrs. Muller was crying. Her pants were on the couch and she put them on
in "a couple of seconds flat™ (R80)e '

The accused having been advised concerning his rights as a
witness, elected to testify in his own behalf. He admitted that he "started
messing™ with Mrs. Muller in the kitchen after he returned to the house to
got the squad to return to the command post (R84)es He played with her
breasts and legs (R89), 'Hrs. Muller then walked to the living room and
sat down on the couch., He followed her and sat down beside her (R84),

He fondled her for awhile (R94). "A few minutes later she laid down and

I screwed her". He then got off her and started to check his equipment
when Ceptain Clark arrived and ¥ 014 him that he had a report that something
was "going on" and had come to investigate (R85). He at no time threatened
the woman or the child. Mrs. Muller did not resist but cooperated (RB'I), '
and removed her pants (R84)s She did not start to cry until he had finished
and gone into the kitchen (R88)e Earlier in the day he had intercourse
with one of the female adults in the house on the same couch (R92).

~vat
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Cox was not in the room when he had intercourse with Nrs. Muller (394 99),
but entered the room after accused had returned to the kitchen (RlOO).
About 5 minutes elapsed from the time he got up from the couch until
Captain Clark arrived (RlOZ).

5., The accused has been found guilty of the aime of rape which is
defined as the unlaivful carnal lmowledré of a woman by force and without
consent. The foree involved in the act of pnetration is alone sufficient
~ whero there is in fact no consent (MCM 1928,par.148b,pel65)s .

The en.dence for the prosecution and the a.dm.ss:.on of the accused
clearly establishes that the accused had "carnal knowledge™ of the female
named in the Specification at the time. and place alleged therein. She
testified that it was without her consent. Suffizient force was used to

effect a penetrations The only question deserving consideration is whethcr
there was sufficient evidence of her lack of consent.

/ , "Mere verbal protestation and & pretence of
' resistance are not sufficient to show want

of consent, and where a woman fails to take.
such measure to frustrate the execution of
the man's designs,sha is able to, md are .
called for by the circumstances, the inference
may be dramn that she did in fact consent”
(MCM,par. 148b,p.165).

The accused contended that she voluntarily engaged in sexual intercourse

wi th him and then started to cry when she heard the Princesz and the
Americen officer approaching. She contended that she resisted to the

“best of her ability under the circumstanceg, but was afraid to resist any

" more than by scresming, pushing and withdrawing, because she was deal ing
with two armed soldiers who might shoot her child eand who were too strong

for here The court heard all of the evidence and concluded from it that

she did not consents Its decision is based upon substantial evidence.

The courts! decision thus based on substential evidence will not be disturbed

by the Board upon review (cu ETO 4194 Scotts CM ETO 10742, EEJ CM E‘I‘O 13898, .
Jay). _ '

With reference to Che.rge II end its Specification the a used
has been found guilty of wrongfully failing to obey "the sta.ndin of‘f

Commanding General, 9th Infantry Division, found in- letter 25041 GNMEQ,
Headquarters, 9th Infantry Division" on the subject of fraternization with

the inhabitants of Germmy. A court martial of the 9th Division may

judicially notice such'orders. Itwas clearly shown th:.t the accused did

at the time and place alleged fraternize with an inhabitant of Germany when

he had sexual intercourse with the woman identified as Gertrude Muller abgput
noon time, He edmitted this condust in his testimony. The accused's conviction

of failing to obey the order and of there'by violating the 96th Article of
War is sustained.

)
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6. The charge sheet shows that accused is 22 years 5 months
of age. Without prior service he was inducted at Abingdon, Virginia,
on 30 January 1943,

7+ The court was legally constituted end nad jurisdiction of tie
person and offenses No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
_support the findings of guilty and the sentence.

8+ The penelty for rape is death or life imprisonment as the
court-martial may direct (AW 92), Confinement in a penitentiary is

authorized by Article of War 42 and sections 278 rnad 330, Federal
Criminal Code (18 USCA 457,567)s '

(ON LEAVE) Judge Advocate

b ‘
wk’/"w Judge Advocate
A}

ﬁAM' (,(’ W /, Judge Advocate
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' Branch foice of " The Judge Advocate General
-wlth the .
European\Theater
"~ APO 887

BOARD OF REVIEW No. 2 56 0CT1085 . -

Cl ETO 17542

-

UNITED STATES ) OTH INFANTRY DIVISION

Ve
Private TOMMY D . COX,

(34948325), Compeny A
39th Infantry.

Trial by GCM convened at Ingol= -
stadt, Germeany, 'S5 June 1945,
=Sentence. Dishonorable dlscharge,’
total forfeltures and confinement
at hard labor for life. United
_States Penitentiary, Lewisburg,
Pennsylvanlia. - .

Ve Mt Mgt Nt Nt Wit Saea? St St Vgt e

. HOLDING BY BOARD OF REVIEW No, 2 ' .
HEPBURN, MILLER and COLLINS, Judge Aldvocates

1. The record of trial in the case of the soliler
named aoove has been examined by the Board of Review,

: 2.. Accused was tried upon the following charwes end
specifications.

CHARGE I: V_ioletio'n of the 92nd Article of War.

Specifications. In that Private TONMY’D cox _
Company "A,, 39th Infantry, 414, at Stolberg
Krels Harz, Sachsen, Germany,; on or about
14 April 1945, forcibly and feloniously,,xj

~ against her mill have carnal knowledge of
~ - Elsbeth Muller, . a German civilian residing

o at Stolberg, Kreis Harz, Sachsen, Germany.

CHARGE II' Violation of. the 96th Article of War .
Specification:=»In that #* *, did, at Stolberg,

17542
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6 days, the other by a speclal court-martlal for absence with-

L
(23n)” ’ '
‘ Krels Harz, Sachsen, Germany, on or about 14 .
April 1945, wrongfully fall to obey the stand-
Cing orders’ of the Commanding Ganeral, 9th Infantry
.-Division, Subject: Fraternization, daued 23 liarch
1945, not to fraternize with the inhabltants of
Germany, in that he did fraternize with inhablt-

. snts of Germany.

. He pleaded not gullty to Charge I and 1ts Specification
and gullty to Charge II and 1ts Specificdfion. Three-fourths
of the members of the court present at the time the vote was
taken concurring, he was found gullty of all cherges and
specifications. Evidence wes introduced of two previous con-
victlons, one by a summary couvrt for absence wilthout leave for

out leave for 12 days, both in violation of Article of War 61.
Three-fourths of the members of the court present gt the time
the vote was taken. concurring, he was sentenced to be dlishonoradly
discharged the service, to forfelt all pay and allowances due:
or to become due, -end to be confined at hard labor, at such place
as the reviewing authority may direct, for the term of his
natural life. The reviewing authority approved the sentence,
‘deslgnated the Unlted States Fenltentiary, Lewisburg, Pennsylvanla
. a3 the place of confinement and forwarded the record of trial
" for action under Article of War 50%. - This 1s a companion case

to CM ETO 17541, Fox. - ‘

.- 3. The.evidence for the prosecution may be summarlized
- ag followss: On 14 April 1945, Company &, 39th Infantry, of

. which accused was a member, was tepoorarily located at Stol~-

_ berg, Germany (R6,9,12). During the day the accused and the
other members of his squad performed outpost duty In and

about the civilian home of the lullers-located about 200

‘yards 'from the Castle of Stolberg (R6,7,9-10). Sergeant Fox
was the. aquad leader (R6). About 4 pm the squad was recslled.
All of 1ts members left the house but Fox and asccused returned
"to the house in a short timé (R13). Accused was slightly
under the influence of liquor and feeling "a little high" (RlO)
In the house during mest of the day and at that time were
Elsbeth luller, ber two sons aged 11 &nd 5 years respsctively,
a Gertrude lMuller and Gertrud Gottschlich. Upon entering the-
“house the two soldiers "grabbed" the two Gertrudes. They wers.
gble to tear themselves-away (R13). 'One ran home and the -
other went %0 secure help (R18). Accused then chased the 11
year old Muller boy with his plstol and:then grabbed Mrs Muller
who d41d not expect thls treatment beceause she was a marrled -
woman with 2 children. He pushed her into the kitchen.‘ She -
started to cry because she knew "what was coming". , Fox - -
followed them there and tried Yo kiss her and 1ifted her skirt.
She struggled, the children screamed and she pleaded with Fox -
-and accused £0 let her go. They were both drunk and were
arried. , She was terribly frightened. Accused had previously,

- 2 -

T


http:grabbed.11
http:forward.ed
http:Command.in

[ F\;;}? ;fng?‘ Lj?f)

“during the afternoon, fired his pistol through an' open
window from inside the kitchen. " The two-soldlers -then. foroed
‘her into the living room and then, ‘while accused held the
'child Fox threw lirs. Muller on the couch, pulled her .skirt:
up and her pants down, lay on top 6f her and forced his ‘"w
penis in her vagina.. He was finished rather-quickly shd -
appeared happy. No sooner had he arisen-than accused 1aid
himself on her, and, in spite of her struggles by pushing -
- him back and withdrawing, he effected a penetration of her ,
_genitals against her will. -She was afrald to resist more
because "he kept pointing to the pistol and to the child's
mouth and'my mouth", (R13-15). - After.accused had completed .
his intercourse with her, Fox commenced again but was inter-
~upted by the arrival. of Princess Stolberg and Captain C.J. .
"~ Clark, Medical Detachment, 39th Infantry. (R15) who came to the.
house to investigate a rumor that two soldlers were attacking
e woman in the house (R22). When they were abbut 15 feet from
the Muller house they could hear a high. pitched walllng or cry
of distress coming from the house (R23, 28)." They entered o
‘and found Sergeant Fox in the- doorway of the room in which were
the accused and krs Muller. Accused was buckling his pistol
belt on. ~After Captaln Clark twice asked accused what was .
" . going on accused told him that hls squad sergeant would answer -
all questlons and left. Sergesnt Fox gave g negative answer
(R23). Yrs Muller told the Princesas that the soldlers had
attacked her three times (R23,28). . 'She was very upset:
erotlonally, crying, moaning and wailing in'a hysterical .
" manner. Her clothing was disarrayed and her hair mussed L
(R23, 28). , S .

- 4, The accused havihg been fully advised concerning
his rights as a witness elected to testify in hils behalf.~
He'clalmed that he returned to the Muller house with Sergeant:
Fox to get his cartridge belt, bandoleer and gas mask which
he had left earlier in the day. He recalled seelng only Mrs -
¥uller and "one-kid" there.  Mrs Nuller was crying, so for
a few minutes they tried to pacify‘her. When he was about to
. leave and was putling on his eguipment Captain Clark arrived.
He asked accused some guestions but acecused referred him to .
Fox because he d1d not know what Captain Clark meant. IHe had.
%Eggumi? 4 half of a pint of liquor and wasg somewhat confused

5. Rape is the unlawful carnal knOW1edge of a waman by
- force and without her consent (MCM 1928, par 148b. p. 165).
Mrs Muller's testimony presented ‘elear picture of rape
‘containing all of the necessary elements of “that of fense
CM ETO 16873 Brooks et al and authorities therein cited)..
- She related that the accused without her consent and agkinst
“her will forclibly had sexual Intercourse with her. She was
corroborated by strong clrcumstantial evidence consisting of
her appearance imiedlately after the attack and the sound of.
her cries and moans. The evidence disclosed an uninvited
sexual attack upon a married woman in the presence of her o
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amall child tndelr circumstances which jvstified the court
in concluding that any submission to the act of the rsvisher
was reduced through fear for her life or of great bodily
harm., There was no legal consent (CH ETO 5740 Sanders,et-
al; CIT ETO 5584, Yancy; C} ETO 12180, Everett) The accused
in effect *enied having any relaftions w{tE the woman thereby
ralsing an lssue of fact. The court resolved that issue
agalnst him and as 1ts findings are supported by substantial
evidence they will not be disturbed by the Board upon
eppellate review (Ci ETO 4194, Scott)

6. The court's findings of guilty of Charge II and its
specificatlons 1ls legally supported by the accused's plea of-
gullty.  The evidence showed that prior to the commisslon - |

of the criminal acts accused was gullty of fraternizatlon as
defined in CM ETO 10501, Liner and CV ETO 10967, Harris,.

- The charge sheet shows that the accused is 20 years N
and 4 months of age and, he was inducted 31 llay 1944 at Fort '
McPhersoh, Georgla to serve for the duratlon of the war plus
six months. - He had no prior service. .

8. The court was 1ega11y constituted and had jurisdiction
of the person and the offenses. No errors Injuriously affect-.
Ing the substantlal rights of the accused were committed during
the trial.  The Board of Revliew 1ls of the opinion that the
record of trial is legally sufficient to support the findings
of guilty and the sentence.

9. The penalty for rape is death or life imprisonment
as the court-martial may direct (AW 92). Confinement in a
penltentiary 1is authorlzed upon conviction of rape by Article .

of War 42 and sections 278 end 330, Federal Criminal Code
(18 USCA 457, 567). The designation of the United States

.Penitentiary, Lewisburg, Pennsylvania, as the place.of con-

finement, is, proper (Cir.229 WD, 8 June 1944, sec.II pars. o
1b(4), zb) , : ‘

Judge Advocate

“'ﬁklh__‘ AN Judge Advooate‘

f%zi% %‘n % 'Ju:ige..Advocate

.
A . ~
o
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Branch Office of The Judge Advocate General
with the
Europeen Theater
APO 887
BOARD OF REVIEW NO. 5 . 2Hocris R
CM ETO 17551 - '
UNITED ‘"STATES - o SRD-INFANTRYDIVISIQN.

Ve )  Trial by.GCM, convened at Salzburg,’

")  Austria, 26 June 1945, Sentences

Private SEYMOUR YANOFSKY )
(42062158), Company B, g

30th Infentry

Dishonorable discharge, totel
forfeitures and confinement at hard
labor for life. TUnited States -
Penitentiary, lewisburg, Pennsylvania.’

'HOLDING by BOARD OF REVIEW NO. § .
. HILL, JULIAN and BURNS, ) Judge Advocates

l. The record of trial in the case of the soldior nmd a.bove has
been ekamined by the Board of Review.

»

2. Accused wes tried upon tha follcwing Cha.rge and Specificatlon.
CHARGE: Violation of the £8th Article of War.

Specificati.on: In that Private Seymour Yanofsky, Company

- "B", 30th Infantry, ‘then Private First Class, Company
B,-30th Infantry, did, at St. Helene, France, on or
about 14 November 1944 desert the service of the
United States and 4id remsin ‘ebsent in desertion
untll he returned to ¥Military control at Bourbomme ~

.. les Bains, France, on or sbout 9 luay 1945.

. .
He plea.ded not guilty and, two-thirds of the membars of .the court present
at the time the vote was taken concurring, was found guilty of the Charge
and Specification. No evidence of previocus convictions was introduced. -

. Three-fourths of the members of the court present at the time the vote was
taken concurring, he was sentenced to be dishonorebly discharged the service,
to forfeit all pey and allewances due or to become due, and to be confined
at hard lebor, at such place as the’ reviewing suthotrity may direct for the
term of his natural life. .The reviewing authority spproved the sentence,
designated the United States Penitentiary, Lewisburg, Pernsylvenia, as the
place of confinement, and forwarded the record of trial for action pursuant

* to Article of War 503, - .

-le
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3. The prosecutlon showeﬁ, through +the testimony of the first sergeant
of accused's organization and by the introduction of a duly authenticated
copy of the morning report, that accused ebsented himself without leave
from his organization, Compeny B, 30th Infantry, on 14 November 1944, while
the compeny was stationed at St. Helene, France (R8, Pros.Ex.A). The
accused was returned to his company for duty sbout 1 June 1945 (R.8)s ~ On
20 June 1945 accused,. after having been advised of his rights, made a sworn -
statement to Pirst Lieutenant Tritico, investigating officer, which was
introduced in evidence without objection (Rlo). In it eccused stated that -
on 14 November he left his compeny while it was in a rest area at St. Helene,
France, At Bourbonné, France, he met a girl who becemse pregnant. - He
" had no intention to desert but every time he wanted to turn himself in the
" girl would threaten to kill herself., On 9-May he surrendered to the
military police. He at all times wore his uniform; hed no intemtion of
staying eway, and if it had not been. for the girl he would have oome back
much sooner (Pros. Ex, B). : ,
: 4, The accused, after hie rights were. fully explained to 'him, elected
- to méke an unsworn statement which may be summarized as follows: He
joined the 30th Regiment around October and went into combat with them
near Le Tholy and then moved around Bruyeres, = He acted as 4th Flatoon <
runner and cams in direct contact with the enemy. = As a result of being
slightly wounded in' the arm by a very small plece 'of shrapnel he was. . -
recormended for the Purple Heart. - - When they were relieved by the 103rd
Division, they "pulled back™ for a rest at St. Helene. Up until that
time he had been a good  soldier, done his job to the best of his ab&lity,
end never got in any trouble wha:bsoever (R12,13), :

5. Desertion 1s sbsence without loavs accompa.nied by an intetrtion
not to: return.. .~ If the condition of absence without leave is muoch pro=- -
longed end there is no satisfactory explanation of it, the court will be .
juetified in inferring from that alone an intent to remain permanently "
absent (MCM, 1928, par.130,pp.142-143). The aocusedfs absence of almost
six months in an active theater of operations. was not se.tisfactori].y .
explained and wes sufficient ‘evidence for the court to: ﬁnd him guilt—y as
: cha.rged (cu ET0 1629, O'Donnell: o ETO 3963 Nelaon). .

6. 'l‘he charge aheeb shows that accused 48 20 yea.rs of ege and was
1nducted 23 December 1943. He ha.d no prior lervice. v

7. The court was legaily constitute* and had Juriadiction of the

' person end offense, No errors mjuriously a.ffecting the substantial-
rights of accused were committed ‘during the trial. The Board of Review.
is of the opinion thet the record is legally sufficien’c to support the
findinga of guilty and the sentence. '

S 8 The penalty for desertlon in time of war is death or such other
.puniehment 8s.a court-martiel‘ may direct (AYn 58).' Confinement in &

o !
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pehite_ntiary is suthorized by Article of Wer 42. - The designation of the
United States Penitentiary, Lewisburg, Pernsylvanle, as the place of '
"corsfinement»is_proper (Cirs 229, WD, 8 June 1944, sece II, pars. 1b. (4), -
3b). R _ F :

/.
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Branch Office of The Judge Advocate General
with the'
European Theater.
APO 887

H

BOARD ‘OF REVIEW NO. § kSN NW o

Wty

Cif ET0 17553

UNITED STATE s NINTH AIR FORCE

Ve

4

Lieutenant:Colonel JOSEPH
F. SHARPE (€1703807),
Headquarters and Headquarters
Squadron, Ninth Air Forge.

Trial by GCM convened -at

* Chankilly ise, France, 15~
16 June 1945,
Sentences Dismissal

)
)
)
)
).
)
)
)

HOLDING by BOARD OF REVIEW NO. 5
HILL, JULIAN and BURNS, Judge Advocates

1. The record of trial in the case of the officer
named above has been examined by the Board of Review and found
legally sufficient to support the -sentence,

2.4 §pggiiicgt10gg 1 and 2, Charge I (drunk on duty):

: The evidence in &upport of Specification 1 shows
that on 7 April 1945 accused was on duty in command-of a
reconnaissance and requisition mission in Wiesbaden, Germany,
and that he was found drunk as alleged,

With reference to Specification 2 it is shown that
6n the morning of 8 April accused was relieved from duty by the
arrival of another officer sent to take charge of the mission,
At that time accused appeared to be sober but was intoxicated _
a few hours later when he went to inspegt "headquarters" building
with the new commander. The Board of Review is of the opinion
that although accused had been relleved”as commanding officer
of the mission he was still"on duty" within the meaning of
Article of War 85; that when he went to inspect the building
he was performing a function in connection with his work as .

- departing commanding officer; and that his duties were not

ended as long as the new commanding officer required any

(g
et
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information from him with reference to the work-accused-
had been engaged in doing. (MCM, 1928, par. 145, p.159-
1605 Winthrop's Military law and Precedents (Reprint
1920), pp. 613-6146 CM ETO 3577, Icufel; CM ETO 4339
Kiziniki; cM ETO 5010, Glover; CMf ET0 1065 Stratt

CM ETO 9423, Carl; CM NATO 1045, III Bull, JAG 2

CM 264727, Makii 42 B.R. 229).

Charge IIIs (Assault): The evidence in supbort'of
this charge although uncorroborated is sufficient to Jjustify
the courts finding of guilty of simple assault..

3. A sentence of dismissal is mandatory on conviction of
an officer of being drunk on duty, in time of war, in violation
D1

of Article of War and is authorized upon‘conviction of a
violation of Article of War 96.

Judge Advocate

(DETACHED SERVICE) _Jufige Advocate

Judge Advocate -

»
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1st Ind.

War Department. Branch Office of The Judge Advocate General with the

European Theater mik:Ormmabtonxx - 9 NOV 1345 TO: Commanding ~ -
General, United States Forces, European Theater (Main) APO 757,
u. S Army,

-

1. In-the camaof Lieutentant Colonel JOSEPH F. SHARPE .
(01’703807), Headquarters and Headquarters Squadron, Ninth
Air’Force, v :

attention is-invited to the foregoing holding by the Board of Review
that the record of trial 1s legally sufficient to support the sentence,
" which holding 1s hereby epproved. Under the provisions of Article of
War 504, you now have authority to order execution of ths sentence.

2. When copies of the published order are forwarded to this office, )
they should be accompanied by the foregoing holding and this indorsement.
The filg number of the record in this office is CM ETO 17553 For con- .

. venlence of reference, please place that number in brackets at the end of
the order: (CM ETO 17553) :

Y227

~<7E, C. McNEIL,
Brig?dier Genersal, United States 2
@gaistant Judge Advocate General

B s h e —

.....

( Sentence ordered exncuted. GCMD 576, USFET, 20 Nov 1945)

. : é'/‘{"
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Branch Office of The Judze ‘Advocate General
with the
Europeen Theater -
APO 837 ;
EOARD OF REVIEW NO. 3 5 NOV 1945
.Ci{ ETO 17554 '
UNITED STATES . ) CHANCR BASE SECTION, COMMUNICATIONS ZONE,
. . ' : )} © TUNITED STATES FCORCES EUROPEAN TEEATER
N Ve ) . L. | :
: ) . Trial by GCM, convensd at Le Havre,
Private CHARIES H, FIELDS ) Seine Inferisure, France, 24 and 29
(33520464), 3871st Quarter- ) May 1945, Sentsnoes Dishonorable
master Truck Compeny (TC) ) dischargse, total forfeitures and
. . ) confinemsnt at herd labor for life,
) United States Penitentlary, Lewisburg
)

Pennsvlvama

EOLDING by BCARD OF REVIEW NO. 3
SLbE.PER, SHERMAN and DEWEY, Judge Advocates

1e The record of trial in the case of ths soldler naned above
has been exarined by the Bosrd of Review and the Board submits this,. its
holding, to the Assistant Judze Advocate General-in charge of the Branch
Office ‘of The Judze Advocate Genersl with the Zuropean Theater,

2. Accused was tried unon the following charges and specifications:
© CHARGE:Ii1Violation of the 92nd Article of War,
(Nolle prosecgui).

‘Specificationt (Nolle prosequi)

CHARGE ITt Violation of the 92nd Article of War.

Speclflcationr ‘In that Private CHARLES H.‘F'lELDS 3871st

S Quarternaster Truck Company (TC), did, at or mar
Hericourt-en-Caux, S, I., Francs, on or about 12
February’ 1945, with malice aforethought, willfully,
deliberately, feloniously, unlawfully, end with pre-

meditation kill ons Germaine Levaillant, a humsn 1-{ 554
beirg by stabbing her with a knife, '

RESTRICTET: | |
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“Hs pledded not guilty and, all the members of the court present at the
time the vote was taken concurring, was found guilty of the Charge and
Specification upon which tril was had. No evidence of previous convictions
was introduced. All of the members of the court present at the time the
vote was taken concurring, he was sentenced to be shot to death with
musketry. The reviewing authority, the Cormanding General, Chanor Base
Section, Communications Zone, United States Forces Buropean Thea