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;.i, INTROpUC'!'lQ! 

muum i 

Th.is docmnent 1a d"'signed to cover the e.tfect ot th~ -Oeneva . 
,, , 

.. Ctinvantion -of 1949 Relative to the :Protec\ion ot Civil1An P~~~~ru1·.·1n 

. ·. ,; · Time of War• upon the conduct of i111t 8l7 Government and the :urisdio• 

tion of lllitgr7 Oovernmen\ Courts. A brief analysis will be made ot . 
. ·. .,-'. . . . ·, 

.• ~h_@ _overall requirements or this convention which concern go-Jernmentel __. 

opera\ions in general. the emphesis, however• will be upon the epecitio 

limitations placed upon ju:licial tribunals ot the ?.ailita:rr Ooverruu,nt. 

· This convention is entirely new end its appl1ce.t1on remains h1ghl$ . 

.··speculative SiACe t.h8re hsve been no wers fought during which it WI$ . 
, , 

legsll7 effective, no CO\ll't. deC1$10!1S construing it.a prOTia1011a, and 

no military gove:rmnenta bound by' its provision.a. lo attempt will b• 

. made to ·cover the other Genova Conventions of 1949 all ot which are re• 

visions of prior international oonven\iona i.e. 
. . 

I. Qeneva Convention for the Amelioration ot the Condition ot 

the lomded eni1 Sick in Armed roroea 1D t.he field. 

II, Geneva Convention tor tho AJ11tilloration o! the Condit.ion ot 

· Wounded Sick end Shipwrecked Jembers ot Armed Forces. a\ Sea. 

III. Geneva Convention Relative to the Treatment ot Priaonera ct 

lar. 

Pax-\iculer attention is tel\ jmtitied tor those prcviaicna which ma7 

~e~eaaitste ch~ng&a 1n the policies of the Unite~ S\atea Go'fc~ezl.t, 

am which •ere contested et the diplcmstio contereAce. 

(1) 
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Bis'fOfit 

&RAPTER ll 
,. ' 

the Red Croat heo tor mscy 7ear1 raade g~e!t ettort~ to_ re':iee and 

. -expa~ tbe 1:tternational law tor the protection ot war viatima of :all 

. ,. categor1es • : the first draft. or a treat7 tor the 'proteotioa. or "civiill&n~ 

was submit.tt:d to the 1V lnternat.ional Red Croaa Contllll"enoe a\ To1:1o, 

-· JepaQ.. T~e Swiss government intended to convoke a diplomatic conterenoa 
' •' ' ' C 

· .• _et'_~ene·H in 1940· bt.-t this was prevented by the outbreak of World--'181'. II. 
,., - • ' ... • • > \ •• ;: ' ·-: ,· ,. _- -,_ 

' . 

On S febru~rt 1945 the International Red Crees sent a IAemorandum. to the .,·, 
. . ' 

._· ·national tte.i _- Cross societies and to the govamients o~ the •orld• : A 

· preliminar1 conterence was held bi the national J;.ed Cross aoa16t.1ea 1n 

. · - . , ','' Q~JltlV8 in Jul7 end Al2iUSt 1946 foliowed b1 a conference of g~ernl'lental 
.. , >: .. : :. . . . . '. . ,' ,·"!--

·,, · >'i.~i:,~tte in April 1947. At the XVII International Red Cross Conference, 
.. , ·.:r(·_-'~~·.:._~·.'. ·.,: . · ·· · .., · · <·: r 

-~··::.<~r>;.. :t. '..···>· ·. ·, ·, ... . . ·. : . ·, •.,·.·~: ·>:.:,~.·.j;

y·r:·~;·'beld et StocY.hol.D 1n August 1948; four new drafitcori-,erA'Giona ,_,er~'a;pproTed,
'\·'.·" ' ',:,·:' ' ' ,' ' ', " ' . ,. _,-.:: ·, '.:_c',,. ' 

•r __-:;Th~ 5~111 go"er~ent convoked a diploma\io cont.et-en~.· at Gene~a which. 
-~> :\\.;-.../;~>>.· ·'~ .·. : _.: ,; ., _.~ 1:'· : ; . . - ' . . • . • • "·. '· ·:.: _·., ' ,> ·.. : :: .. ~·. ·:.->· ·-~;.·.:-·-.:, . . 

,;; : ._ me\ •;21 April 1949 to 12 August 1949 and stertiJli· with the Stockho+a draft 
; ·:/,)·.... ·.·: ,- ~: :.,\::··:: '· ',.' ~ .. . . : .;·:. ·,.,-· .. ';/ ~ .- : 

C},\:i}fih~lly i)l'cdUoed fcur new oonyenticns ot whicli. tho fourth 1; ,t,h~--~~neT11, 

.};rJ~;tf;~~~eJ>t1~n ff ~949 R•lativ• t,o t~~ Protection ~.f Ci~~s !~zi~&in .' .....; 
>i:\:(~timo-. ct ilat,• · 'The tour conventions hav~ been aigned bf 61· st~tea and)
~<).;::1~~~':.:c,··.,,)::·::·· \::~- ·:.- ·_ . . . .. ·.' •;< . • , , ·i ,:.?·~-~;.~;:.\.)·: -: ~,-·.......i·:! • ' , • . •• .-

'i' <:·,-: &a ;·or 1953 had lleen ratified by twenty•four atetes but not' inclu~ ,· J 
. "··:~)·,:,;,i·:.i)\·:<· :,· ...-.. .· . '·. ·, ·.~.- ·.' . . ' . . ",.. ·· . '. ,' ·'·:_, ::s:·..;_·.'.·:·:-~·'.:::;, .· :·':·,;~;-:.··.~! 
. · , X·,: '.:thejJnion ot Soviet Socialist 11.epublioa t the United lingdo_m ·and.'::,h,• i':'/> 

.t:t~r11;tl-4:stata~,2 
.·· . .· ·•.·. ·•.·• .:: ·:?tlii{ \l 

· ·<:''~:'.::~>1·~,-,<11;2n1, -•the Geneva ConYentiorus ·ot August 12, 1949. •trom·t,n• ·-·1124 -- .. ·,::,,+ 
; >< :: ,/f£l!tlm, of· ~ht !!orl!J gomunit:, 279-280. · · · · _ ') ':,.,_, '.' ;', ·<'. ;, ~: 
· '::::~~.,\Alb:recht, :Wm: Rwt;dJ 1Q the Jar QrJ,met Ttblp /!100 in th~ g,se11.~_;,:l
: ·· ·:;::/<: ··2onyeptian1 gf 121,9,, ..,47 !inerioen Journel of Internst,1~n-:1 ~:n;,590 .~i 

-:. -; '.',
·-:•'· 

~ ·: ..-
•"·,·

) ,: . ,: ;-.::~.' 
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Article 4'.3~ 

;' -: ~.-: . :: 

In some degree the new oiv111e:us convention 11 a ood1ficat1on · 

.. ~t. e·IU'lier international tul~:a end pr1ur(1ce• governia.g the ~re~tm-a:nt 

ot ·the iuha_bit.ant1 ot territo:17 under m111tery · occupation. T-~e prinaipal 

~-r..q ot earlitr rulea relatini to occupied tcr;ritcry are contained in 

\ .. :\··::.:S~-~ti~n II er.id. III ot th~ R.eaulat.ions_ G!Ulexed to the Reau• eonv~1~:iows 
. . 1 2-

. respect1ng the L!'1'3 and Customs of War on Land of 1899 DDd 1907 which< 

are binding upon the United St.stes .and of which the tollowi.Qg ~. t.he 
. . 

. Qo1.rt imports.nt to militll%7 sovernment operations concer~tns 1ndi~J.duai · 
.,,·;.,.._.:,.,.. . , .....:.. e1vlliao.e , 

Artiole 23. •It is especiall1 torbidde~ -- to declare aboliibed 

1-uspended, or inadmissible in a court ot law the rights and actions of " 
' ' . . . . . 

. . the nationals of the hostile part1• • 

, .-/.. Article 42, "l'err1tory is considered occupied when it. 1a .•crtuallr 

.,·\~:)(<placed ,mder the authorit1 ot the hostile s~. · The. oco~l)a~ion ~ends 

_:\:>~n.1.y to .the territory where aueh authority bu been tHs't~bliahed. · and oan 
-- .•,·. ,"·.• :· • • • • ·,.. •• ,' - • .> ,'-. 

'i,· ; . 

· -the a\.-thor1tT ot the legitimate power -having 1n·_tact 

pe.aa-ed intO the·· ha.."lda ct the occup~nt f the latter shall take .all m•as~es 
i ,. . , • • • • ' ' ' • • .• :. ' •. ·, • • < - • • • ••• : -'.~ 

·tn bia power to restore, end ensure, 88 far BS pouible._ 'publ!~ order and 
. . . . . ,. . .. ' . ·- . . 

,. ~:,~ 

.</:r;;.r~t1 , whil'1 re~pect~, nnlesa absol1.-tel1 prevbnted,· the_ l~~s, ..1A tore• 

" ···:::.},t~·tbe count.r,.~..-. . ; : -.· 
, " ~ , .r . :;, ,_': 

:;···::..\_/_:. · Article /Ju •A belli4erent ia fcrb1ddento t'orce _the ~-abit.an-\_a 
:~:'·_~ .. ~·:.'t\~---' ..-_~. . . . " . ·. . . . . .. ;·· -t.: ·:,J ·< 
· ·' :;~t: tei-r~tcr1 ocoupiad b7 1t to tunush inf~1u1tion about ~ho _ar=t ot the 

,', 1,;' . '·· ~ '! : ). ; • . .,' . . .~ 
, .. ,- J>ther· belllger,nt, or about 111 a.ecrus o:t det'ense.•. 

, '.· •. •" : l 
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Article 45. "lt _11 :tcrbidd6n to compel the 1nh1bi\snte of 
. ' ' ' ' ' . ' (; ' ' : ' '. ' ' 

~ocupitld territori to swear allegiance to th• hostile· Power.• · · 
.• ! ' • I••< 

..... ,, ,,. .Article 46. · tt/emiq ~onour &llii rigb~~,; the live~· and .pera:ona, . 
'' .. •.. .. . ·-,". . .· 

.: '):,,.-~-private propert7, aa well 90 rel1i1CUS co.o:Yiction1 --~·- pr~ctica,
'. :! ' . . . ~ ~ ' . - ' ' . . ; ' ', . ·. . , ,. . ' 

-ml.2$~- be respected. ·· Pr!:vat.a propert1 cannot bl· contilcated.• 

Article 47. IIP1llage 1a·formall7 forbidd~.• 

'f',1· 

.. · :be ~f'licted \lpC3 ·the ~pulatio.n, on account of tha acta' cf· 1nd1viduala _} 
, .,_;· - • -~ • • . . • - ' . • • . ' . •• :, ! : - .:;-.: 

for Which they· Oan:iot. be re;.el°ded BS jointJ.y'~~-:aeverall.T J'tl~pcruii~le. 11 

It is note4 that the present convention does not replac~ bu\. 11 
~ . .. . 

..~rely iupplementsry to Seotio~s II nnd III of. the Regulat.1ora"an.ne~ed , 

to the Hague· Conventions respecting the Lan end Cuato:aa ct Wsr on LW .. .' ,' ' ' ' l'··:_,.,·. ·,; 

. ; .'ot 1899 and 1907. 
:.;_'..._ .... :··, . 

.. •,._. 
:"'. · At the invitation ct th• International Committee oft~ R~ Cro~s.:.,.; · . 

• ' -~- • < ' f '·. ; • ', I • f • ! • • ~ • ' ', / • • ".\.\ • 

available undm- 1nternit1onal law of prct.ectillg o1Y1liana 1D wmuie · · 3 
. . ; ~ ··"" . _ .... -:' 

. a1ains\ new ~eapons pert'eoted ad.nee the adoption ot t.he 1949._Gen~va 
·-·.· .• ··.' ' 1 -~:' •• •• ' ; • ,._. • ' ;:, ' .. -'•• ·.·<·.:.. · i-

, ,:. · Con'fentiona, The nations :repreaented ere the United States, 2r1tian, 

:::,,_~ Selt:im; J'r@ce:,'·:l~aly f \h~\ Germ~, Japan; tha let~erl~a':.·,iniBnd, 
. 2 . ... · . . '· · ·. > · <'. .. · · 

. Th• results of this contorence ha_!a not 1•t. b~t.a. ~ounoed. 
. ' . ~ "' . . '" .. 

· ,,r ,.\ :,, ::. ,.' . · 
·. · 'a.nd lone;,. 

. .\ .':; 

.. . ,. ··. . - .,., ... 

' . '' \:_, __!_('(::";;~__ ':_-..;;-···..· '.;:
•'.,.;,, ......;;.....;......______.-.--- . 

\ i.': ·~: i .Art 154, Qen~v,·, Con~6nt1on Relativt: to the f%'0tectiori of Ci v111tm :: 
... _.:.,•_'_-,\_/ ••~·~_-_'._••_.·.. ·Psr,ona in Time ot War, hereef\er nterred to a1 

1
Civ111al:l ,Con•ention• 

45. j'he New York times, 7 April 1954 · · 

J 
...(40 •:, ·"- ·:··,.. ...... 
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1 
' 

,. 

. -· - -· -· ·- - -- - ·-- -

;'::°/'\Art 3, Ibid 

QMElV.L .PfiQVISJO!~ra 
. 

Clf.AfitB .Ill 

. . . ·; . ~ 

· · s~med o~nf"J._ot, · betw~en signatory powers End to 8.rJ3 other pow•r if \he. ,: 
. .?'.· '.;.~: ~. . l . ' . ·,·,. :. ·.·'. t:. 

··· latter agrees to ·abide b1 its provision:,. 

lvEin in ~rmed conflicts not of en· international nature the partiea 

...·· .. are bolllld to ~ppl; -~ minimum standard to .the civilisn p~piuatic!l requil"ing 

h~ane treatment :w1tc~out distinction 'b~sd on race, color·,. re?,igi~n, sex, 

·-

·~birth or W6alth and p~ohibiting violence to lite and·perso~, m1lat1on~ 

crllfl\l trHttntnt &nd tortu:-e, the trdd.,na of host~~-, humll14ting. e.ruJ · 
: ' • ., . ' ~ .•. ,,_·<• .•.- ' -· - '.:· -

: : . , , degrading treet.ment, .and •the passing ot sent~nc·e end t.he carr71.Dg out. or 
• . • I \ . . •• ' • ' . . • . •. •. . . ..;'·i;:If. :.' 

• : : : . execi..-tions without. pre-vious judgment pronounced by • regulo·l1.. :oonst.11iutod. 
. ' ... ·- .,_.. . ~ ;,,:,,·,-; ., .' ·,·:i 

. ; i.'court, affording all the Judicial guarantees which are recog~ed,·a, 
. ''< r-:::i; : . . . 2 , , . . . /'. ,,:,~ · 1 
.. ;< :::::,.1nd1epenaable b1 civilized peoples. n · . There ••• conaider~ble <l.iequsaio~I> , · · · ·· . ·: . · · · _: :· . :, /c \?.•,:: :- _: . 

.'·/;~ i.e\,.the diplomatic ccnferc,nce as to .the propriet1 ot attu,-tiil.; :.~o ..conti-ol 

\/):ifutwnai c0ntlictl:.1thoU&h none of. the natio~ 11ade r~enaii~~ ,.:.,: t.~}
~~/:i<.'/;\ ·.>...·~··/. :~. . ·.:"_·?/:.<··"·· ' - . ' . - .: . , . '· .. - . ·<: ·;::.<" .·~: ··:~ t·'. ,..... .,:-. '._.,:.;· 

.):/\''t!it,tH p1"0Ti1ions at'°)he time of signing, , ,In the fut.ure •· 11111t.al'i' govetn.•
~§~/):~~ h)' ~· tha' .~ a b8sis for, ~rying. and puni•bin& ~~~.$:r1t• ·. >~.'.~ ~ 
, f<:I\~4cu;,1edterr1torr. tor cttenses oomm.1\ted agsins\their :t~~-"-.rtaJionels,

f:£f~\·\,~W~~!~ pr~vioua'~tornal ·oon!Uet; ' '··.. ,. .. . · ·...· ... ::•f:;;;~1 '.···· 
{~.:\,.::;.(;:;}}): .....··.Protec\ed pereons are defined. .11aa''thoae .1'h0t a\ :'J.i1~; ~lll.n\.-\2; 
; ;,''.;' ?.; '·,c'·; •} • .. . .• .. ' . .. ·. . .· ... -.. : ':{{<:>' •(:fj
;){i?/?,,iiui.1n: err, t;1anner' wbetsoenr, find themselves 11:' .case ot~;~~,~;~i._,:~r · \i;f 

....:.,,-t,·'./::.:::,:-: ·;\'·.·.·/;:)\. . . . '~. , , :.·:, ' ..·.. ;.~:···.\~;:·:'<<>':.·:·_::.:\:,',J_:··:·Y" "~· .. :;·.::~· 
~~;;_,(,c,r~c~tipation, ill the h~nds ot a· Part1 to the ·confl!ct or OcoupJs,.ng ,~er)},
·:·J,·(<)\'i)::,~\·\·:_/-.:.<. . . ·~. '~ . ·:· <'. ,(·}'.~',:/:. :,~. '·1/_._i·;_;t~i~,,·i· 

r!·~-.: :~ :· ..1 

~:-. ··1r:An 2, Civil1&11 :Convention ·. ·.:.,) 
. · : ·< 

(S) 
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! '. 

' ',. 

I '·, 

I, 

I, 

I 

,'.·" 

·, 

... '.- '.. et _tth1@h tt.e7 ere not &lF.t.iozuls. Nettio:::i.ala or a s·hte ~h1~h-~1a net. 
•, •i: /:·.-'-¥. ;f lC 

:·:-·:._'b~l~ 't:1 the couveD.tion ere not. protected by it." 

The· convention applies a-t t~e be5in.'l1.D.i ot en, con.tii~t- ·'.em 
:.~ .. ~ ',· ' . 

in ,he terr1'ory ot the pert1~$ OIi tha ge~rel cloae. or inilit.£17'.' 
' y :· '. -· ,- ' . • • c' , •.. ; \";: : • • '; .-_. 

}ope_rstiona. and one yoar later in occupied terr1tor1 except tot th•, 

.· . provision• relotins to the exercise ot the functions ot ,iover~t.D.\ in : ,::
. ·'. ·, . 2 ', ; . . . . . . . . "' ..·,-···; 

e:uch territo%7• · · 

- The Protectitli Powira shall lend their good otficea with a ww . o;' 
,. 1,·,· 

·. to settling an1 disagretment bet.woo.n tha Partiei to. tho ·conflict as to· 

·- · ·. ·.. ·· : :,h~ a;p11cation er.d interpretation ot t.hia convent~o~.' ·. ···· · :; 

. An attempt is rnllde to give genersl protection to populat:10~ ·• 

;&j&inst Certain COnBGquen~es. Of war GnOO\ll'Siing the eatabl.iarunent. ~t ', 

. hoapitnl and ee.t'eti. ~ones, measures tor care ot wounded ,aod ·,·ick m1:, 
ffied1cal 1'ac1'11t1~~··enc1 'peraonnd, allowing trensport.ation of m~1~al 

·.supplies,· food and clotb.i!1,i., zeasures relating to child welta:re, an.d 
·., 4 ,, ' ..· 

• <'' .. 

. , 

~·' . . .· ... ., __ 

,1 '., ::·, C 

(6) 

; :./ .transmission ot femi.13 newa.
'; .. 

' '. 
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Protected pe~aons are tntitled to r~spcot tor thei:r persons• 

.· their bl'.u1our, t~e1r family rights, their l."el.igious convict1ona,. ud 

.their manners end. custems. wom~n are espec1tl17 _p:rcteQtE4 -..1.n,, 
·~ . ' 

rape, en!orc&i proatitu\1on, or any form o: indecent eeaault • lo 
' l 

adversediatincticn ma1 bv based on race,relJ.gion or political op1nion. 

iThe :Party ia :responsible tor treatment accorded protected pera~na. bt 

its egt:!lte 1rr6spective o~ eJl1 individual responsibility which mq be· . 2 . . 

inc-Qrred. Protected persons ahall ,bave ever, tfloility fer makin& 

· application to the Protecting Pow~r• the Red Cross, or other orgenizatio11 
. . ) . . ·.· 

whioh might assist them. No phyaical or moral coercion m_e.y be, exercised 
4 

against them. Measu:r&a to cauae physical suffering or ext.errdnat.ion · 

·_si:,ecificilly including murder, torture, col'l)orel punisbiu,nt 1 autilat.ion, 

. -~ medical ,md sc1en.tU'1c experiments and acta ot brutal1t1 are tor•.s . .. . . . . 
. bidden_. Collective pen.,lties, p11li6e; :reprisals, and t.h• tak.i.ni ot 

6 
host'llges ere forbidden. • 

. . ,. ~ 

I ;· 

l. , An 'Z1 1 Civilian convention 
2. ', Ar\ 29 t Ibid 
3. Art 30, Ibid 
4• Art 31, I:bid 
s•. Art.. 32, Ibid , . 
6, Art 3.3 & 34, Ibid .. ' 

('7) 
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A dt:tinite extention ot the substsn\1ve p:rovbiotu1 of.int•r• 
. ' ' ... :.','. . 

.nation.al lsw eppsaTs 1n Article 31 tihicb prcvidea a f!!lo ph71i~u or 

moral coercion tball bu exeraiaed againit proteotw pnaons,··in par.: 

ti~ular to obtain int0rn1ation from them o:r trom third p~~ties.•. 

The ie;.ulation1 e.nnexed to t.ha il5iUe Con11entiona resp~cting the·.. 

Los end Customs or 'fi'Br 011 Lend ot 1899 mer0l1 proT1ded in Article 
44• •An1 compulsion ct th~ population ot occupied territo?7 to take • 

p&rt. in illitary op~ratiou e&ainst ita own coU!ltry is prohibited.• 

This provision 1Ul$ extended by th, llll.iue R~ulaticns ot 1907 '-~ ' 

tollo~s, •1 bellii,rent ia forbidden to tore• th~ inhabitants of 
tffri\017 occupied b1 it to· furnish Wonat1cn about the arr.y ot the 

' .I, 

othEir belligu,ent, or aboutc ita means ot detenae. • 

This prohibition &li&kst phydcal coercion ia genarali,uader• 

e\ood f.lnd appreciated. in civilized nations bu\ th• \en 11i!Ql"Sl coe:rcic:i• 

.ap.,esra \'ague and indt\finite Gd subJec\ to con!licting in\erp~ta'tiOU 
,,·.. ' 

·· .. · :represent.ing almost anythiog 'tfhieb it is ·desired to condemn, ·.•I\ ia 

further no't,ed that. the pre;aent convent.ion makes no lbd\ation a, :to t.~• 

:: ,'\n:,• ot in.t'o:rmetion which is involved. Could this be interpreted aa, 

li~t.ing the right cf 8 1tilit!!?'y eovernmant t,o require prot~ct,ed pu-scl'la 
t~ tes\U'y in aey Judicial proceedings? Should co\ .thie, limitat.:ion appl7 

ClU.1 (luring tilH Of actual hoatilities to the prOCUl°filtl~\ ·.Of milit.&rJ , 
' ' 

. ;·. information or other data pertaining in some we.1 to t.he aectn-U1 o,t : 

.-' :the Pow,r ot which the protected person 1a III national? 

General 11.mitet.ions are placed 0:1 thiB treatment. cf alien~ iiving. 

:thea the right to lea'fe unless thoir dt1perture is contrary to t.b• 1.nteraa'\1 
' . . . :· .. 

·, of th• State and providins that refusal to lt1a.1'@ cin be recon.3ider...1 · 

.. · b7 an api,ropriate court. or adm.Wst:rativu board desigr.u1t6d 
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·i b1 the Detaining Power. · Tb.Ul5t ·1t will be incumbent upon \he goYerZlll.n\ · 

' . ,to establish either an administritive or a Judicial e.genq to 
' 

band.l• 
. 

. · · ··.. ···.;ap~eals so arising.· llowaTe:r, this: provisions should not caus• any par• 
:• . :. . . '• 

· t1cul4r d1tf1cu1ty since the Detdning Po~er is· l~ft with such wide 
. ,·._r._;, . . . i, ;_.:· ·. 

< latitude as to the· solution it elects to provide. ·. 

Alitina ~ho have los\ their. eir,plo,m(:nt must be ,;re.rited ·op~ort~t7 

.for employment, equel tQ that ot nat1onale ot the Power in whose terr1tori 

they er~. U preventtid for reason.a 'ot security from finding auch· employ• 
' ' ' - . . ' ,· .. 2 

mcnt, the eaid Party shill· en.sure his support and that ct hie dependents. 
_,. ·, • < • :· •• • • 

The convention spelle cut in great detail the other trc~tment and COQ• 

dit.ions. ot emplcyJDent of such persons.· 

These provisions will' not be further discussed since i11lltar7 

government ia not normall1 spplloablo to the domeatic ierritor7 ot • 

·Part7 to the Conflict .·and·1t 1s · contemplated t.hat t.he,e problema will 
. . . 

·. be 1net bJ the regulnr civil govermr.ent~ 

l~ ; Art. 35i Civilian Convention · 
2. · Art 39J Ibid•. 
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Winthrop recogn1:tes th~t there has been a limited ~e ot 
. . . . . 1 . . 
; host8't-ll in American militar,- history aa follows 1 · 

. . . 

•A term of indirect r6talht1on hta sometimes b~n practiced· bJ' :· 
the St;izing ot subjects ·ot the enemy ea p.oJtf'\~;. and bold~ the1t1 in 

;. c~~incm~nt till 1ildv...nit1 is f'urnishoo tor wrong done, or till ot~end.er~ 
. . . . 

·.. ar~ aurrend11red tor triial, etc. Thus, 1n love1t.ber, 1863, 1A ~in ot 

· .: ; ·:;i.qu~~, ot raids bJ' the uia13 •s cevalr7 upon districts .ocfup1ed ;in· 

> p~i-t 1.v 1141.oniats, end_where there were no tederai trooPe, th~re was 

!~sued b1 Jtej. Gen. G:rr-At, then c:iommandinz the Diviaicn ol'\li,/w.ss1aa1pp1, 
'· ~ . . .. 

,',m ·o:rder in which oo~urs the following -- 'For. everi ee\ ot violence to : 
: :,, .. - .: -_- · , ·+ __ , : , . . . , 

.. :'. t.he 'pGrson . ot an unermed tnion Citizen a seeeasiozµst will. te s:-reated : 
•• < • ' • • • • • • • '..n 

,_,-.~}::-~ held BS 8 bostP.£1:!j¼:.tOr the delivery Of the of'.t'cndor.i 11 :an order . ; 
. ' i~. • ' . ', ;' ~· ..:: '\ •. '· "; • 

ot,.Gen. Sull1vsn, cotinanding at Harper's Ferry, ·ct Jenuar,; 1864,::. 
,/·,. '..._.. .•. ~ ·- ,·. 

, .. ; 

1.\. -~8 direot.ed that 1 .upcn the conaodpting into the aontedcrat~. arJ:V 
.,, .· ' . ' 

ct· ·8DY inhabitant ot Serkele1, Jdterson, Cl~rke, or Low.o\li'l Co~~Y', 
: ,_. ' ' . . . . . ' . '•. _, .-• . . . ·. ( ·1.: · ... -~ .. :·. ;: ~ ., '• 

V1rg1nie 1 ttbo nearest end most prominont aeceasioniat ahoul.d ~-· arrested 

:, ',.i:,r;nd:imprison~, and held until the return of such conacr1pt;,~'>; , . 
?_,~- :.1.-:/: --~-~ .:_i...,_?~: j ,\:~ .:·.... . . ' •; . ._.., 
JS:'.:·<>.<:>.: Present Amerio~n Jlil1t11;17 aut.ho:rit7 exist, indicat~ \ht1'\ 
:fr~\fY?:tf:i<< :·_~ . -: . . . 2 
y;/} '. :-: hc,t:~ee J11a1 be used as · tollows a 

.',~: . , . . 

· 

"Bost~·- have been taken in wsr:1'or the toUow~·ptll"J)O!!le~.:•].>;;.,"' 
.• , . • . . - . ·; ~ . ·: . _:~- ; .. .;. • .s• '. • . • ' ., 

·. ·~;:>:::;.io: ·:insure i::roper treetment ot woundea anc1 e1ct when 1en •· 1:ie~nd __ 1n: ·_
?;:\T:i·, ;:'.. .· . . . . ·. <. , 

. ; _·.::._:_:1·~· '._. ltin~hrop, W,lit!V'. J,aw egg Pr@peds;nt.1 (2d Ed., 1920 -~•print) 79? ·. · t, 
··:: .: >a•. 1.1 z,.10, f.me1 ot Ttttns Wartrt'i!, l Oct 40, par 3.59 . . . . 

• 1 • 
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· .·. b.ostila locl!llitiGa J to protect th$ lives of prisoners 1¥bo ha'Vt ·fal~on 

·;:'.1hto ·-ha:uls of 1rrcguh:r troops o:r. whoae livea have been thre~tenedJ to 

.• _p~t:f>Ct. lines ot communioat.ion lq placing th~ on ~ine~ oi ir;~. in 

e><,o~pied territor1; and to insure oomplienoe with requisition~:, ~ntr1-· :. 
. . . . . . . ... .· 

b\rt.1ons, etc. 'lhen a host.tee 1a accepted he is treated as a priso'nt:r o·t 

w::ir.• 
"": __ . . . . . .. ·;,: 

An e:iinent euthorit1 has summarized the prior law ·concerning tho 
. 1 . . ... 

· .- \tJd.ni of hostages as tolltn1 t · 
.. . ~ . . . . . . 

"The practice 'o.f te.kin&Z host..ge~, 81 fl snesna ot 1ecur1.n: lei-

. ·1t,imete warfare, prevailed 1n ·former times much· more the.n nowadqe, It· 
,:. . . ' . . 

. ::::·wa• frequen\ly resort.eel to in C8HS ill which belligerent ·tcro&8 '·dep•nded 

·· 110~~ or less upon e~ch other's 100d faith, u, ·ror wt.nee, in tbe case 
·' --~ •·.; , • ' •• s" I. . ·. • • 

, __. . · . ._: '.,;.; 

ot :ca;,it.ulaticn aAd er.£:111ticea. To Utake aure the:t. no pe:-tid.7 was· int.ended, 
i; '.' ,, '• ' 

·:.;:·.t·. 

otticera e:id prominint private individu~ls were tak•n u hoataiu, an.1 

/,~~d be held respoll$1ble with their live., tor erq puti_dI com=itt'ed ·· 

··~ .. !( ·~t~= ::~:·re:od:r:~·:.h::?:~:.d::::::,:~:.:::.tiag 
-, X:,./-\;r.Jt.iee ot. seizing enemy individual, tor th• purpose ot :mailni,:~~em ·t~ 

'·.~ ~ -· ·.. . . ' . ·. . . ' . ; . ", " . .... ~ .'.·-. ? 

;' •· .' _o.bject of repria,tla. : . 
. . ·,·· ' 

~ A new prs~tiee of tt1ldng hosteges wis resorted ·to' b7 ~he·_.-· 

/ .• :.0£U'l!l~ii in 1870 during th& fr!i.nC0-01irtlsn iJAJ" ,for: \he purp~se 'of .~~CW~ 

. /'.~)},~~~--· sate\y ~t forcee ag'~ins\ possible hoatile_.-~a b1 -privai~e .in~--b1ta~t:· 
/;~:'·'.:):(:~t ·o;coupied en~llj' terri~ff1• Well known ~n w~J;e aeized•.. a~>d:~ta~edt )·
?}\~>--·-·------------
::·:_f ..\i~<.:, 2 Oppenheim, Jntgna\lPA"l Le (7th Gd. Lauterpacht: 19S2} __590-592· :.:· 

''f >' -·' ·..• · ., ;_ • 

·, ·. . .. . '(11) 
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· 

,: · 

t• 

~·.the expect ation tha'\ tho .popule\ion. would retrdn tro:1 hostile ··acta 

,,·, out ot reiP-N for the t'ete o!. the hostages. Thua Wht:n unknollli piaople 

:;. , >::fr~quent.i, wrecked the train, t:rinsi:10rtizli troops, th11 GEr.11i~ sei~ 
':-.··"'· ···,"''... ·: .. . . . . . . ····}.'·: ) ·' 

,. :· prominent enes, civiliims, afld. put tbeoo en engines, a device \rhicll alwaia 
. '::· ',,. ·.-· ' . 

• p~oved eftect1ve, end soon put a atop t.o train wrecking•. Th-· a·u~·; 

p:ractice wcs resorted to• althottih tor e short ·tu. o417, b7 Lcr1i Roberta 

1n 1900 durilli the Sot.th African War. I\ 1'88 condemned t7 J maJorit7' 

of 11riters.. Othera we.re prepared to condeiflll it- onl7 it hosta~ea were. 

aeizfdt ·and exposed to; dan,ger, tor the purpose ct prevEllltin,: legitillate 

· boat111t1es on \he pmrt 
'' 

of the ermad forces or the en•llf• * * ·~ ' · 
__: ' .: . . .. . . ~ . . . ".: 

,; ,1 ••. :--.,; 

,.. \ 

, t.bea when she believed that eiviliena had tired upOD. Gorman troopa. 

{i'·:,U~~iDi the.Seoond World lsr she followed tb~ practice ~t ·111a,,:ahootill&a.

i:JJ\:1 

~1"hcistagq, on such. 8li unprecedented scale aa to bl"ing 1~ p:romine~tli. ·,
'.. ---\,<,.f.:·t/.>.:.: ·:· : . . . . ', . ' '. ' . 
\( ·::. ~J.\hin the category (?t we~ crhte1, the punishment ot 11h1ch w,ea deo;s.red · 

.\,:):>:~·\be Uilited Rations t.o constitute a meJor purpose ot th• ·.ai-. ·. '1• early 
-~ _'. \ .. "'· ' • ... : '. ' '. . .,'~· .• . . . ' ' . . • :, , ' • :,: r ·,"' ._ .-. •. :· 

}tf(t::~~~·Cctober 1941, the Preeident of th.t United Statea who ;_at tha( time were 
,tti-.//\;_./>·.·_:i. -~ . ·;·.__ :_., ·.. . . . ... i ... .:.: ..___ ;-_·_ :··'_.( ·. ·,_ f 

/;).:·:: n~ntr9l1 denounced thtf Genao pre.ctioe ot ldll.111i bos\agea "1 •q· :of ··. / 
,,,)''::·:i:'.:.".:; ':,: ' ,• ' ,''.\.·.·'· ·:, '.· 

}ep~~eel111. •. In Art1c~e 6 ot the Charter ot the International ~tar, . 
·1~1btm~l killSn.g ot hostage• appeared among the war c:r!mea:,ovef11~ich 

·i~il-~rib~el wae giT~ J~iad1et1on. The Tribmal tound ttu1t ~he Q~~ 
', .. ' • . ' • '. , : •• •• .• ,., _·

i'i tor~e, llad. aotuall7 ·resorted to the practice of keeping ,bo'stase~ ·~ .. 

:.,\~;::'.~;.>~~~ to preven\ or ~o punish anr torm,~t ci~l diaorder,;~~:,that,;' ~· 
>" • • ~· ' • 

'• 

·,' (12) 
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·' 
·.· -_an. order iasued in 1941, leitel, tho. aacuaed to:r=i$:r Germen Chiet ot EAatt, 

. /}epoka 1n ter.-111 ot t1ttY or· a ht.1!'.\d:rld '11~ea trom the occupied terr1tor1e, 
. ·,,. 

ot the Sovie\ Union tor ona Oarmah lite t sken • • Subeequentl.1', v~1oua 
.· .. ' . . . i:,. . ·. ' . 

-0 ..'_::-:er c~imea tri'b~ala held the ldlU.Jli· ot hoitagee to be a wa~-~im• 
. ·.. :· ..• .··. .. 

·.. °< -·~nd _proneunoed a~~tence aooordinil.J • There ough\ t.o be no doubt-_-•,• to ': 

:'. ·,/t.be corr~atnees ot these decisiou, todern war - tot'al and acie!l·Utic~ 
"• .. . ~ 

.,_. and non-combatants. - Su\ this la not a1autt1cien\ reaeo11 fer the dol1ber'ste 
. . . . . . .: 

. . .. , . . . . ' ~ . '. . ' . ' . ·. i • 

_til.llhg ~t innocent persona tor tbe aake ot v1Miet1ve or preventi•• _ 

· ··- ~eno:r iA violat.1011 alike or lc;al principle and ot ccusidcstio11 ot 

' ';_ llo1tesea.• ;, 

· ; ' · Ui.lder the pi-esent. oon~'entlon it 1a. clear that there will· b_e an 
. ,abaolu\e' prohibition ageins\_ the taking of hoatl!gea 'and there wi~ no 

·lOJ:1ier be t'trf question as to tbe juaUtication ot_ such act1011 aince 
,:, 

- ,_ ·it 1a provided -Th~- taking ot ·hosteges is pr0hib1ted 11 end n.o exceptions
. ' ·.- -.· . . . l ·. 
of -arr; kind are p1·0v1ded•. 

-1. .. An .)41 Civ111an. Convention 
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~,!!& 
,. ·,·· { g!Afl'ml I 

'· : ; '·" · ·the pric:r rules 1overning tho use' ot reprisal• b;r the· tJn1~~ 
,·· !,.•, ,•, I .- 1 ~ 

·· Ste\es_ Al"m7 hss been set forth 1n some details ' 

· "11,m:!;alJ• •~· ~j'i'iP4ii9,n. - il.epriaala are acts er. reta1l1at.1on 
·· -~ resor\ed to b7 one belligeren~ ageinst the .onem, individuals o:t propen1 
. , tor illegal act11 of warfare coJllllitted by the other belligerent• tor tha, 
,. >p~ose of enforcing f'utur~ e::>:rpllance with the recognised. rules. ot · : 
. , etvllised warte:re. ; . · . · · · ·. . · . · .. . · 

· . > ··. "b.; . !hen on~ bo..,. emplp~.~- Beprisala ~~e· ~ever adopted merei, 
.. tor revqe bu\ only·••· an.... wavo1ds'ble laat resort to induo~ :the tuu,1v 
~: Ja,, desiat fro~ 1lleg1~1~;ate practices.. They should never be emplo1ed · 

· . by _individual ~oldiera except bt direct· orders of a commander;' ·and· the 
· ,·ltitt6:' should give such _order1 only e..tter cereful inquiry illto tbs alle.iod 

. :offense, The·bigh~st.: ll(HJeJaible ·zn111ta17 author1t1 should be· o.onsulted·' · 
·~:;- ,.,.:llnless immediate action is demlllded es a matter ot mllitnr, Aeceiaity, bt.t 
).tf··\"i.n.<the lBtter even\ a··mu~:rdinate commander may crdtr iappropriate·_~prisala
i/\ ':' .tli)C-l\· .bie _own 1n1tiat.ive. Baety or ill•considered act;on mqisubaequtu1tl3 
: · ·. be,..tou."ld .to have been; whollJ tmJust1tied, aubj ect. \he l'6ipona1ble o-ott1cer 

-h~tt;elt t.o pmtlshmti.nt es f~r a· violation ot the_ lmve. ot. war·,: aod'. e:eriousll 
:' .. , ; . damage his· cause. · O:i' the othe,r hand, commanding of!i.cera must: ~sat:::u, :,
: , /j. :;-w,~ua1bU1ty tor ret'aliativa measures when an ~ecrupulous en~ lea,,.• 

. ,:/\-:·:: ilt'' oth1n:• reco\.Tse aad.nst the, repetition. cf ,bsrbaroua· outrages. ·. )/ ·· .<i 
::,::;',<:',,;'.;\.J}', ' : '. ' ' ., . . . . . . . . . ' . :/·\,. . ' i:, 
,J,1,::;y~·:(·;., :· ·: .·.. "c•.··D2 1na1·s>~it·pctu ·3u,tift~-AA renr;\~!11, --: Illeaal:cacta<}' 
-,:;:';·;/=:\.~tjra:rtare Juat1t,ag reprisals mq be commtted b7 a. £OYet'iu!~tw,:J;1· 1ta 

. •· · .i'(._.l11l~teey con.andt;crst o.r by a ·coa:m!!{ :1" ·1nr11v1du•ls iheNof,:,•¥• 1~ '.~• 
,·,\:),\j,~,••i~lo to &Ppl"el,18f,ld,. tr,, _P . a.~. ·. _.• · ·,;. · '<·. ·:'\f' ·'.:'/ ·. :'?Z 
iT::~i:/.:::·8'.:J ,i· ~t ~u~j~ets ~~: tAAri1,11. the ottendin& torcea·· ~·~opJatlo.~ 
'.;/ i. geAetaU,, mq: lawtullJ\'b• subjected to appropriate repriaala.> lio•tese•t 
<:\: >.-taken· and held ·for· the declard purpose. or insuring ea,d.ns\ we.w,tul. 'act1 
';:·:::L\:-:b7-tho enemy forces .or, people mat bo'punished or put.'to deat.~ .u.,th• -, ·. 

· }:;·,-,:::>'~ew.tul:; sets sro nevarthelesa cotr.mitted•. ltepristle egdz:i.st ;}'lriaonera of
\:/::i :>war are expreasl1 forbidden b1 the _Qen~a convention. 0~ 19~·- ',': t· '.':/' .. ·, \· 
~·X'\\\~:i,,/.:. .· . . ·,;<., . . . . ·..· ·.. ::·.:-t::~:;~.:' ..... ;,
YF(•.:f<1{':\...···._ .,. ·i2m qt rwt!I!¼• - The acts reeorted· to b::. "81 Q~ ~eps-ieal
::-_:.:.:}need not conform to those complained 'ot b;r the injured psrt1,•·~\lt,should
t\:;>::'j1pt .:1,o:·exoeaaive or exceed the degree ot violence committed b,,.~.*.: ep,~.
::,,,:J;}J:v1n,gea er houses, eta., 11e1 be burned for, acts ot hoetili\J_ Ci9t.'~itt,e<1,,, 

.. \f;?.V'frc1t\he~, whe:re ·the gtiilty 1nd1rtduals csnnot be ident.if+ed_;,.tr.1,<id, · ~ 
· ·: {J:t\:}}}~wdahed• Cellective p=,uahment~ me7· be intli~~~ ~i~h~r.::1f' }~ffF~ · 

}j~;;i;i;:~tnes or• oth~so, . . . . ' · n '' ·· ·•. •,. 

' ~H!:i}:t'.~·~.:·,.FiJI 21-10. BliJ.ta or Lend Wsf{&I!J · l Oct 40, p~ )S!f'.,'< 
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In d11cusaing repi-ieela Winthrop pointed out. that the United StatesI'-;· 

.... _._·:· . . . :: . ' •...._ . :i /,-., ..···, ..·.· .. ' .. :·: ..

. > haa had little oooasion to resort to t-eprissle, as such in ·u•. wara·although 
: . ~ .. . ' ;· . : -;·-

he lll.6nt.1on~ thtt t.he~e. were certain contributions or asse~i.ente· e~orced 
' ·, - ' ' .: ... 

during the CitU War which were aore 1r1· the nattwe of 'rsprieal than ct 
. . 1· . 

con\ribution proper. 

In a recent wo:rk the' tallowing lan.guege is uaed 1n describing the' . . . 2 . . .· ... 
eutho:r1t1 and scope ot repriaalai ·· ··· · ·· · · < 

,,"Reprisals in. time or war occur when ona. belligcJe ent retaliate~ 
. ' ', -:,: ···,·: ·:•. 

-(tlpen another, hr l!G!?lS or otherwise illegitim!!lt&; aots' or wart'et~, .in on!er 
. '... .. .' :' ... ·.; ·> ...- :· ~ :__ 

.. >:: :to compel him and his aubjeota end member, ot hia forces ·tc, abandon 
. ; \ :;; ·,.. ' ..,~ .. ' . -- : ·. ~ 

. ;;,·':/,·1.llegitimste tots Of Warters end to compl7· 1.l1 future with tbe''rulea Of:•· 
, ... ·. .. . - . . . . . ' ·.·. 

t\f;t:/\~itirute wart"re. Repriaala betw"en belligerents cannot be dis;~~.~ :: 
. ;~,\{(;itht for the ,rtect of their use ~nd ot the te~r. ot th~; beini. ~ed ' 

';.- -· .. ·.. ·...: '_.. . . . ' ,' . . ' ·, . ... ·.: ~:: . '\ ': 

·. ~annot be denied. !very belligerent, and e'Ver, member ct bi9. ~o~c~s, .. ,, 

;kfl~i for certain that reprieals ere to ,be expected .in fl&~$ t.h'4ly ~i~lat~, 

;-i~~' rules ot legitillate war.tare. Elm while :reprinls are trequ~tly &If;; 

adequate mHnS for making \ht enem, oomplf with these. ~ea; \h~7-;frequentl3 
, . . . <. l:. •·. · .. ·1 . 

::miss their purpose,. mi cttll fort.~ _counter-repriaala ~n' tl:ie,part ~t th~:; 
·.' : . ' . . . . ' •.. . .. · .,,:. :.·· ' .. ·.. 

-.. '; :~nepIJ•. The, bsve ofte.n bee~ wed ea, a COlll'eni~t," cloak ~or viola~;ions ~f 
' . ' • I ' 

..,· ),':··.:' ... ''. . . . 

- >International Law.* * * 
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•In_ the feoe or the arbitrariness with which, oooording·t~ the 

s~~t• ot Interngtional Lew, reaorl can be had to repr1,ie1,·, the 

· ,question uista a, to the f'eaa1b1Uty of an Biree:ment upon es~~. :rul&a 
·. ~ ' . . 

. go,:erning resort to them 1n time of war. - The events ot the First, iorld .,_ 

V~r._illustrde tha preee.nt atat, ot aftdre. The at:rocitiea committed'·.:, 

: _- _b~ the Oenoan army 1n BeIGium wt France~ if' admitted et a1l/~er~- alwq~ 

declared bf the Gent~tl Government to be Justified H m~aaures· ~t reprisal. 
. -~ 

Prcbably Article SO ?t 'the IIague Rekulations *** does_ not pre-rent the , ·__ · ·· 

b~ning, b7 we, ct reprisals, _ot villeges or even towns, for a tre_acher~ua 

attack committed there on enemy soldiers by unknown individuals, a..d, ·;>j 
. •/ . . . . ,. . ,. "'· .... /(: 

this being so, a brutRl bell1gersn\ has his opportunity. * *: * Tber• 

: re~aina the d$llgar, clearly revealed during two. W~rl.d Ina1' ~~,11~ -~~priaal.a 
1 

·uete,ad or being 8 means. ot securing legitimate warfare mat oe<:011• an· 

· :··etteotive 1nstrumont ot its wholesale !od. cynical violation in aiattera 

' :_; coristi\uting the ver1 basis of the law of war.• 
-:; 

· Thii present eon•ention is very specific rega:diq Np:ria•l• 
. 1 · : , ,\ .· · t 

.e.tatingr .~o protec~_ed peraon ma1 be punished tor an ct!t:o._a•be -~r ahe 

,,ha~ not personall1 com1tted. Collective peiialtie, and_·lil;~ia&_-~11. · 
~ . . ., ~. . 

m;esures ot 1ntui'idati011 or ct terrorism are prohibited, *- ... ~ :Repriaals.
.. ' , . ' _; "·· .,. . . 

: , '. ;~:~ins~ protected persons ·~,nd their prop~rt1 are prohibited~~', 

. ' . !; The, advisa~iu·; or these provisions appli~ to civiUMs hu·!." 88 

,: b;en seriousl7 questioned in the .t'ollow1n,g discussicn ~r th~ ·cionvent.i~n· 
':!:;·: '.. - . . , .. : , • , ,, 

•The ~ffeot ot tbe,Convti~tion on the Protiction or Ci!Ui4m'Pe~sona 
, _::_.· . ' ··'. . 

, . ,,(16) 
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which h;ve b•~n 1.iSed tzp \o_ \hil time,. in.eluding those torma or reprisal 
.:..··.,. 

to:- whicll tha rules ot oontr_ol were so lebo:rioualr formulated iii the 

~.er orimea trials. • • * (A protected person) Pis legally immurdzfld trom 
' ' . 1 . ' 

repriaale both as tc hla person snd his propert1• 11 
.. :. '. ' . . . . . : 

"The prohibition ot reprisals 8£tinst prisoner~ o.t ;er''anl 
wounded, sick end shipwrecked i::ea:bers ot the armed torceis are desirable·_ 

~;., 

~ca1ae the1 et:f'crd inoreaaod lC?isl protection to these claasu or war · · 

' ,',,victims without' interfering with the aenerel function, oi •ar ~ffp~iaalal· 
.. . . . • •· • • • •• ~- :_ ' : •·• J 

Experience has demozistrittid -that :reprisal.a · agrd.nat prisoners ot wer are.-
.·:- . 

by no l!tlmS indJ.apenstbl~ and there is no.reeaon.to believe tha\ the 

icase 1s different for •oundod; siok, and ahipwreo.irnd meJibers '9t the 

·..a:rmed torees. The prohibition of :reprisals againn pro:hcted peroons in 

the CQnl'elltion on C1Vili'-ln Persons, however. is ct inore doubttul ~erit. 
., , . .· . . . . 

(prohibiting !'!lm0at: !'lll reprisals against oivilicm persons in oc,cupied 
: ..,, .... ·.: -. ,, 

,srea, it could creete grave ditfieultiem tor an Occuwuii"'Pow41r~ trnd~r :: 
):/: ··-

,,. cirou:siatruices of wide~presd and active resiatence, an occup~nt :mai .tind 
,;.,. • ,._;,,,' • • I ,, ' •• 

/;{;\,\th~'prohibition alm~at.impossible to observe, i'or repriaals or,.the' :'. ,.', 

·. }})/';{~e-,t of reprisals' ~g~Ul$.t 'the 10011 civ111~ populaiio~- ~~; '1~:· ~: 'fital 
' }(i ,,>.:\ ·; ' ' ; ' . ';_:.' ' ' ' ; <, ' <<}'/:; :>: . :·-\ 

:/:;i::tineBsure 1n meintainina ~rder _emong a. hostile ·cl-vilien pop'4at1on.:>- Tb• :. 
_:t::/'-ri···>./\;; ·: ; . --~ ._ · - _:.:_-.·. ··. . · , · . . . · .-.:·:· <·',. > ·-~---~._._,~- :· · 

. , ':-.>:;. :reeol't to rep:dsala agawt ·, civilians by the British torc~s 4Ul:'in& the .''.
::·;.'ii'(':'.:,:·:.'•· ' ' ·.. ··. '' ; : ,, . . ,' : ' . : ' ,,,·,,,' j .· ·:)/

·\i,i.·{;~m-r~nt..wer. ill Jlale7a,·_despite· Great. Eriti~ •a, 1ianatur~ ,o_f .~~:•- p~peva :.j
0

n-~(··:•.:'i.>•• .',;\_{"},,"•.· • C • .,:_,' ,• ..,_. ..:.,: ·l'.'i,.'::-''~.-:/~~< .. ~/:,\ ,·/... :,'?:t •• · ·.,/· •. 

\y?f.-·:Cori.ven1i1on, .af!ords powerful evi~~XlCI ct the eomp,elling ,~•.,?::~~/~,· ·~?~:
:).:..:::>:\:_:··.-·~-.· ... _.··. . - .... _'; , ~ : ; ••. -·:~ ·,:· :. _·.,>,·· .,..,r;:·;.·~(r~·~·. ·· :,::. ,·:~i 

·.·· ~/:·\:reptisa.la at leHt to a llJCited degree 1n cerll!in t7P~8 _Of situ\1,ons. .:~-

;:}:/.·i.'.;~Or·t'.his ?'G!1u;on ,1t. is 8\lile~ted that the blanket 11b0lition -;~<·;~p~iaeii:,µl 
. · .. '.,tb~·:·~eneTa Conventio~, ~n Civilien' Persona ·1111 ~eed ~o be'·r~cona~~.~~ .~ 

. . 1' . ~~ 

:,i~:-_·Albreoht, fiU fiel?tisit}LjQ the, Wpr Pti!Jti~ l'tlBl:,, c;nii in't~~ 2¥nevg~'.'~
:.·.-·cq;ven~iop ot 1942, 47 American Journal of International Law 611.·: s 

".t:: ··:·\{ 
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·. a. Reprisals _must be ordered by proper authorit1 (but .it was not{"_,, .. 

thst the rules which were developed 1n the war crimes trials :nay' be useful 

.1..n establish~ a &t:itmder besia for the re€1Jlation ot .war reprisals against 

civilians ... 

In gener~l the war crimes trials established that tor·. ia,tul 

reprisal there must be the following preliminary condit1onsi 

•• An 1l~egal act &iving rise to repria~ls. 

b. There m~t ·be ell attel!lpt to find, try and punish the autlt7. 

c. There is a duty to protest and to exhaust all other meau ot 

redress short or reprisals., 

d. There must be a Jud1obl hearing to e-stablish that, the legal 

prerequisites of legitimate repris~ls had been ful!illed. · · 

. In eppl1inc repr1a~ls the tollowing must be obs~rveda 

2 
b. Reprisals must not be excessive. 

. . 

Unlike the sen.rel l.imitaUon prohibiting measures causilli physical
. . . 

~tl!fering or extermination, corporal punishment, murdeir~- mut1lat10nj medical
-:,;,.' :.. . 3 ·, . . .. ·. > . 

exper!Jaents, an,i sots -~:t' brut al1t1 which appear to be merely . • ~odit1.cat1oa. 

prior existing international ·law on this subJ ect ·and were- conveniently 
j • • , • .-: :-··,; •• 

. . . . ; - ' . ~ 
•P•lled ou\ to specifically prol-.ibit eome ot the worst abuses of the type 

. 
~ 
,· 

' 
:, ·.·-,,jl' ·.· '. ' . . ' . . .··.··. '. '. . . 

.< practiced by the ·u1s powers durins World War II, the cw~epirJ.i pr~hibition 
. 'j. . . ·. ... . .'. ... 
o.f' reprisals is highly controvereial and mq present a majof_oba1;eale to, 

,.· ! . . . ·. -·, .·. .·''. ·.';· .· 

... ·. (/.'. ·. ···. . . . ' .. ,· .· •. 

, :', ..... ~h, practical operation ct military government 1n the future. It. ::is no~ed, 
.,, ';' ·,.: ,, '· . ·. . .. ·' 

.: . ·.·1... ' . ·. . . .... . - ; ,. . .. :

hoiever, tha\ theae provisions apply onl.J to •protected persom,a w,hioh 
> I',' . • . "' ._ • •· ;~' • • 

: le:1, , Albrecht, \fJtr Reprisals in. the liar Crimes Tri11ls and 1n the Geneva ' 
· · ,':-_:'l,\Qonvention of 1949,, 47 American Journal· of International Law_ 614. ; _ •. 
:'.2.:,;~14,, s1,-601 ---:--.--~-~. ~. · · 
: :;.~~', A'rt 32, Civilian Convent10.11 · ~· ·· / 

..,.../''·\',,·,>.\_. : . I; 
i. \ (18) ~ 
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lea-vea the possibilit1 that lawful :reprisels ma1 be taken in' wars 

~ainst.Powers.not bound b7 th, convention under .the principles de• 
. . 

. veloped during the lr~ ~rime, trials. 

· (19) 
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®CPlUllTIPJUTQRU~ 

CHAPTER YI 
· : :-~· ·... SECTION I • OlNWL 

J 
~ 

The moat iaportant pioyiaioo.a ct \he present co:iventio;i which 

concern W.llt.U7 GOVa'!i31ent and the Jurisdiction ct tilUS17 Government . 

Cou.~a are found in A?ticles 47 to 18 which relate to Occupi.d Terri\;. ; 

~iq._ . . . 

. Protected r,~aons earu,o\ bGlvod ~ the benefits or the· 

oDnventi_on b1 qrH1nenta with the Oeeupying Power or even b1 · anna:stion 
. . l ... ' 

.-,..,•• "• c• ; .,·.-: 

cf the occupied territo·cy ~ As a pr!lct1oal aatte:r it is hard ta ,con• 

oeive ot a Po-Ner which_ has unds:rtaken to annex territory be~ willing t'o 

ad!dt that it haa acq\rl.red an,thin,g less that complete sovueignt1 end. 

.control over the ir.h•bitanta, holhl'Ver, aruiexations duri&g war are g&oerall,1 ~ 
rog8rded Hillegal W<ler internatiODal low, ··· ·..~·. ·• ~ftj 

Forcible trans!~ra ot protected persons to the territory of 

.. the Oceup11D.g Power -~;e forbidden and likewise tbe OccupyiJli Power is 
. • . 2 · not allowed to trensfq- it.s own civilian population into occup1€:4 territor7• 

... ·... ' ·,·: 

Te14?Crar1 total or p~rtiel evacuations of 6.D3 given area ere allowed cn]J, 

•'.\:/·tor\1ecurity of t,he population or ilr.perat1ve a.1litary r~asons. ~nd \,iVet1 
. . ·-··. . . ·. . . ·, . . ) ·_.· __ ·.. '• 

.- , then ~er restr1ct1ona proteotin£ tbs persona involved~ 
\, :.-· .·- ~-

' _::'. · · · fha Occt1P7ih4' P~wer ,1e obligro to take ap~c1al meaiurGs_t,c,: 

fscilitate 1dentitica;1on ot childr€.n and rr.q. ~b~ hinder ,th$ -~plieition 
• ':'.. { 1. '.:' ·. • • • • • ' • . : _. ' ~- • • . ·, 

o·/ i,refarentid 11:easures adopted p:r1or to \be oocupa\1~.n. for. oh~l~ren . 
. ; . ' . ~- ' ', . . ·. ' . . . 

\..· l.:· .. '. Arl 47, Civilian Convention 
2~_·;· lunz, 8The Geneva Conventions of August 12, 1949• trors Ittiwm ~M-P2liji21 

· · ,·.: .H lhe T~otld... Cgq;m!tz. 296 '·:. ,- .. 

:.· :: 3; · J.rl 49, C1v111an Convention 

(20) 
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U!lder tit1a,en 70ars ot eie, expect.int mothers, and mothers ot childrsn . l 
·.. uaih.-r aevun 1e~rs. The 0ccn.xp11.n.i Power mey neither oonpel nor use pro• 

· pogsnda \o ~uce prc·hcted persons to serve in its ermed. forces .. and ms1. 

· ,co:q.,al persons over ei£htec,n re,ra ot ago to do certain neeeasar, work : 
,··... , . ..· ·. '. ,2 , , ', ,· ,. ' ,.· 
not con.neetoo. with adlitsey c;,eraU.ons. The Occ-upyino Power may not 

,create unemployment or restrict the, opportunities of workers to induce . 3 . . 
· the ;,orkera to work tor the Oooup7in~ Powerr:.. Jo propert,- :ma,r bo 

. 4 
destroyed unless ebsolutei, neoessny tor inilitary operations. 

i. Ar\e 50, .~Civilian Convention. 
2. A.rt 51, Ibid 
3•. Art 52, Ibid 
4• Art, 53, Ibid 

(21) 
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· Previously the utilization of public otf'iciala. wga wholly' at the 

diao:retion of the Occuwing Power who could require such otticials a:1 

· · are coDtinued 1n office to take an oath t·o per.farm their dt;.tiea eonec• 

ientioualy, could pa7 them trom the public funds of the invaded territor7 

t1.ntll military government wholly or par-Uall7,dispenses with their services, 

end could rmnove, make a prisoner ot wer, or expel from the occupied terr• 
. . 1 . 
itory 8111 official considered dan.&ro'US to the occupsnt. 

~ . . . 

Under the present conven'\1011 the rights or m111te17 govel"mllent era 
. . 

1m1oh more limited. The Occupr~ Power ma, remova public otticiala tr= 

their posts but 111a7 not alter the status of public ot.t'icials er judg~1, 1A 

-the occupied territories and may not punish them it the1 abstain trOTA tul.-
. . " . 2 

C· tilling their functions for reasons of oonscle.nce. Tbe7 ma1 not be de• 
. 3 

·<ported from the occupied territor,. They mq not be ma(le priso:iera of war 

····and C!ll et moat be subjected t.o assigned residence or. to internment tor 
.·,,,· 4 . 

. . imp1:,rati ve rea,ons ot secur1t1• 

It is cle,u- that military government can continue to u:se those 

> public otf1c1als who ~~lunteer to e~rve in t.he same cap~ctti .. Pr.~viously 
. .. ' . . •. _: . ' . ' ·. . _,i"'.! ~ 

·.. ,·:, held and. to perform the amte f'unction:J. The convention ~a _eih.nt as to' 

. • \.'~h~\ ,would c~nstit&te alter~ tho status ct the public ·o~i'icial~ :'.~nd- j~gea 
.:_ ' ·," 

', 'bf the o~cupi~d t'erritory•. There 1a also the probiem IA;l to ·wbe_~~..r m_ilitary 
.. _.. -~-

·..•'g0vernmu1t would have the power to rt.place those public :oi'.tic,i,~ i1t •- ·cb~ae 
' ' . ' ' . .- 4:' 

.:·\o ;.,move tind if so, what legal etatus the officials -.,,outd' h~~e. · . , 

· · , 1. -11'. 27•10, fw-e; 9t Lend..,11etf~rs. l Oct 40. pars. 309•311 · 
· 2 •.· Art 54, Civilian Convention 

3.· Art 49, Ibid 
4. ·Art 78, Ibid 

(22) 
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The p~nal le~s ct th• occupied territory 1hall remain 1n force 

e.1teept. as they ma, be repealtid or suspended by the Occupying P01Jer where 

the1 conatitut·e a threat to its s~ccrity or an obstscle to the appllcatio~ 

Of the present conyent1on end the tr1bun41S O! the OOOtlpied t~rritory 

shell continua to l\1,.~ation administerln. such lns subject to aecur1t1 

cons1derat1c:n;, The Occupyi~ PC11tr mey enact provisions essential to 

enable it to .tultil 1t~- obligatioas under the present convcnticn, to main• 

tein t.ha orderly government of ttle territ0?1, a:.d to ensure the aecurit7 
1 

ot its property end forces~ This restat~a prior 11.mitatiows on the 

legislative pow.::rs or mi_lit.1117 government by placing 9 positive a\amp or 

approval en the prioit legisletiori or tht1 occtlpied terr1tor1 a,.'1d specifyin. 
··,(' ,. 

1n mo:ra detail the eirc~t,mc_ea mder which e~ legislst.ion msy be altered• 

. _.· Under Article 43 cf t'i1tf ll~gue Re&ul.at.ions ot' 19C17 the occupant: had tho ' · 

· · bt~ad dut: to restors :public order ud satGty "nhile respscting, tmlesa - ,. ,. . ' 

' 
.- _;· .. &baolutel7 prevent.Ed,· '~h-' lawa 1n force in t~e 00uatr1, • The t!n~t.t."O. Std,es 

·0~=-.:·· • . 

'···i· ·,_adopted the prectice o·t-'continuing 1n ·r~rce the ordinary _civil 'e:id crind.n~l 
' • • ~ ' ' : • .• I., ' .,. • 

:.r:, '.?iisw• of the occupied territory which d0 not contl1ot with th• r~atoration 
,··· ,,... . :· . . ·:·:' _.., . . >.· ·-- ,. ·- • . .. 

; 
1,\//t:'Pf,pt1bl1c order and iatet.1 and leaving to t.be Jurisdiction <:~ t~::ioeaf 

._:;_-·:·,.·-:·: .. ,. . 

;.'/,:.:,'-coutta all crimea not of $ military nature end which do not at.teat the ' 
'!-' .'.·. ,_,· .·, ' 2 ' -. -, ,- . 
.·•': · $;!~t1 ot the invadinJ:erq,. I\ wss broedl1 st~ted.that ~·(t_Juiliti~:· 

·. 'f:?~:~::J/i~~~p~t may etwpend existing lewa eni promulgate new .onea wh:~ the ;:/}
;_-,/·..·,:,;,:: ·.. ·····. ·. . . . . 3 - . :.· : · .. '. 
?:\:'i-";-~:.id,a'~ncies of the mlit.i!ry service demand such action.•; :Aga1_n,1.t1 ~s stated 
·:~;\1.:;_,,·.:·:/~-... : , .. ··_ ~~: . 

:' :.(;'.~trfi.thaf tbe ·oeeupttnt 1u1.1 create new lftwa for the gov~rtl.tle.nt ·or .·9 ;i~~tt7 ··a¥ 
?(\{."_}i_;·_:.:>_~,- ·: . :~ . ·. . ::--~ . .... \~, . ,· .J ·<· 
-:, '..-"::: ~li promulgete 11t.1ch new hws and r,esuletions as milit~r,- ll6C!S~-it1 dem~s, 

·. · ::,f:):\i°,:'-Arl 64, Ci-Yilillln Convent.ion .'- ·. . ·. - ·, 
'.\·i.:·.2,.·:(11 Z7•10t llRlH c(Lwd }hr(W• .l Oct 40, par. 28S 

r·::tbi.d, JHir 286 , 

(23) 
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: 1no1Ud~ lswa which estabfbh new crimes· and offenses incident. to a state -
ot var• end ere necess~r for th~ control ot the ccuntr, and th~ protection

' ' 1 ·,,'' ',' ' ' ' ' ' ' ' . ·' 
~t the army• Aa to \he eivil law it. is T~cognized as to:rbidden to declare 

sbolishEid, tuspc.nded, or inadaissible u a court or lBW the ri,bta ct
' ' ' ,,, ' ' 2 '' 

action ot the n1ti0nmls ct the hostile p6rty ~ . Although th• lar.guqt ot 
' ' ' 

°the pr6S6U'ti 001lVent1on U ~1"8 precise ii l&~Ves milit~l7 gcver!ment With 
, ' ' ' '. : . . . .. . ;; 

..·:&llhta:il\iaU, the same power to enact penal l•g~slat.ioa •hlch,1:l tho .. , 

~inal anal71i11• lWted onl7 b7 .uitsr1 neceatit7. 

the penal p:ov1s10na enacted by the Occu;,11.n.s Power m-e not 
·• 

._··· r~t:roaot.i'Ye and are nt,t effective 11betoro th07 havil been publlahGd · and 
'''" ' 3 
'bro~ht tot.he knowledge ot the inhabitant:, in their own language.• 

·· · &\ \be diplom11tic co.1ferenoe it wea indicated bJ th~ comit~e, t.hich . 
. . ,v ·;.a. ..: .•·;·:t. :--.•...,.,, ·t·, ... 

cijd.ild the requiremient ot pt..bl1oa\1on thet _it.. woul4 not btJ autf'1c1&llt to 

bri!:ii tbe provisions \o the k:iowledi• et \ha inhabitant, Yerbelly b7 
' 4 

rad1o or loud apeak-ar mncnmcemeut. lhil• thia. appears t.o be ~aso"bl• 

\Uld,er crdinsr, circumstances. U Yould po11 a difficult problem t!D a 

· · : illitar, ·g~,yernment. in time· ot ara-ve emergenc1 wbere thlSre is :t•ither tiM 

,>:: nor· tec111ties to publish las and to bring them to the knowled.;e ot t.he 
.,·· :.· . . . . 

· ,,, · " inhebitants end immediate action is demanded. 1' is the· genor~i pri,ctice 

'ot c1viliied nati01is to diar;elli1nate the lawa expected to be obaioo in the 
. . . ' .. . 

moat. etteotive manner ueilable to brins thc,m \o the ettcnt1or:i. of th• ... 

p:opulaticii.. There ma, ~· times, however, whm the oni, &18@.B.avai~ab{e 

,''to co~unicste to th• population in time for the la'II to sel"ve it.a· p\ll'p.oae •U: 
. . . . : . ~ . . . ' ... . . .•,, : 

.. : ~. by low speaker or radio. lsldAg other publication J.gmiato'i7 in all .c&Ees 

. , :. l FU 27•101 &!J.e§ of &,inLJ,r..rt'.,tit!• 1 Oct 40, par ,2gg . · . < , 
.:___··.·..·',··.::.2'l:.,_·_ Ibid, per. 289J Art 2:;,· 1ast. par., RSiue Regulations of 190'1 . 

. ,,7 · Art 65, Civilian Cc:m.v6nt1oA . . . . ·. · .· . · < : .· 
4~· :.· [ip.§1 fi!cord of tht..PJ.2lanrrti9 Cgnterepr.;e ot Geo~vg oJ: 191,9, Vol. lI, 

·· .. Sec A., p.8)3 ., · · · 
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b1$£er• ettect can b& given to penal provisions eppu:ra unreslistic 6Ild 

may aerTe to hamper the vital o-;erations ot m111t~17 gov&rnmont at a 

.oritiC9l timtt. This 'Ir.Sy reault in a milit~ri govern.mt.nt •s enactini and 

p:romulg!!ting,broed ~nd Yague penal provisions in geziersl terme'prohibiting 

any. a~ion .on which mtiy be detriltentai to the Occn.,'J)yi.ng ?vwer and a.llo-1dng 

. its local rapreaentatives wide letitude 1n interpreting such provisions. 

· With respeot to penal provisions it is .noted tha\ the or1a1nal 

dr6ft prepared at Stockholm provided that "The penal laws of the Occupied 

Power shall r«anain in force and the tribunals thereof shall continue to · 

function in reapect to all ot£ences covered b)' said lswe.• l This would 1 
.,,,..-.-,-. 

hive deprived the Occupyi~ Power ot e::q authority to ch,nge the laws. -" 
. , . ,...... ' 

The.eo::ronittee working on this proviiion at the d-!!f~atio conference 

. ~ifitid \hil ~ie'll by providini the\ the lews of the OCCt.-pied CO\lnt:cy' could 

be .suepended or rep~aled when the)r constitute a threat to 1te security ~r 

'en ob:steole to the epplloaticn ot the present conve.o.tion and such provision 
. 2 . -

·· wae finally adopted st. the oonterence • 

. . · 1. fltisl 15!29,v_cr the piplomatie Conte;:unce of. o~n.'&ILOt 12.la• Vol I, 
· p 122, Dratt, irt1cle 55 · · . 

2•.Art 64, Civill&A Convention 

(2S) 

http:Occn.,'J)yi.ng
http:govern.mt.nt


' 

?L. j§ 

': 

..·.. :··'···:···l:_. 

· 
. .. 

,·. ,. . 

·.· ...... ~& 

Uooer prior tJnittid St1'tes practioa end \mder the preseAt·convention 

, ,it 1s 00ntE11liplated thst the lcaal cc~s az1d the local ott'icia{, 'will be 
' • ' •.. l •• 

."used as wch as possible in tho entorce>~ent. of the laws ot the occupied .
l '· . . ,, .. 

. terri\017. .. For a 'b:reaoh or the penal provisions of the Occupyiag P,n,~ 
. . 

·tho accused coma under the Jurisdi.c\ion ~t "ita properly ~nat1tuted, ~t>.n• 
,. . . 

· pol1.t1cal llili~sr, courts• which must sit in the occupi«l territocy ani tha\ 
- . - . . ··.' : . •'.-, ... 

coUf'.ts ot appeal shall preferably sit in the ·occupied eomitrj. No auch 
. . .. . t. . . 

. .. · .:, .·.' . . . . . . ' ....,.. . ; 

res:;tr1et1cns had proviously bean plsced upon 11ilitary governmient. ·eou..-ts. 

The original dr111rt ct this provision .:ave furi~iot1cn '\o •1ta 

r~g'Ular,. non-politicsl~ milit9rJ 'or ci~il courts•.3 The eom:miitee workin,g. 

en;tbisp:rov.tsion telt that the setting up• cy Jil Oceup11ni Power; of 

.·. eirtl courts in ~ occupied territocy mq lead to e.n mention to :th&\· 
j •' > I.., ...' .. 

. . /te~ritory of the Oecuwini Power. and the\ civil ~ourts .would _ba mo~e likal-7 

·political in ch~recter: .than military. courte • Hi1:lO• 1 tbe refe,:r$llCG to. civil 

O~S lfl.)I deleted and ',the phrase 8Ill&nd&d to read 11properJ.: <'Oflatituted i 
. ' ' - . . . . . .·.. . 4 . . _'_, . ·. 
11011.;.politioal militery courts.• This l"Sbilis the 'question as ~o whether' 

it.:~111 .be possible ~er the present,. C0i1Vent.1on· to Utilize·. courts:· COi:lpOiid 
' ,"<t~ ·. • • ~/_. •· .•::·:· ::·; .. 

.ot civilians as has been done in the ocurts ot the 'Onitfld.Stlites High ·.•·· 
' . ; . ~ . , ' ~ .:. ... . . 

:c~~iss.1oner !or Ocrman7 since 1949• ·Americ~.n courts have previously h~ 
• .. .'. • ! •. .' • , • " : •. . . ' •._" '!',~·:. . : . _'. . . 

. : th~l- in essence these courts. remain milita:cy courts ~hr1vi.oi their powel". 
. ; ,.. . ~ .,· . . ·.. :_;_.1' . .;/~-

<" l. TM 27•10, I;pJ,e; of Lang Wu·f1r•, l Oct 40, par 285J 'Art 54 &:~4, Civilian 
· C0nve:1tion . . . . : . . • .· . .· .··.-

.: 2. Art 66,· Civilian Conventicti_ ·.. - . · .······ 
: J ~ . l,3,n,1 JL,cgri;i of th9 paplomatio, 9s,9f£.t~net of gei:,t-iyg of 1942, Sea I,:-~ 

· p 123, Draft Art 57-. · . · 
4. Ibid, Vol l_I, ~ecrAi p ~~) 
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· tr-om the la-'lls ot wer even thotlih co1U7os~d of civillena. Tb.l Uuited St.ates 

. -; -''... ~otn"t ot Appeals in o.rman, he.a stated that it would operate according to _._. . 2 .. 

.the concepts of civilian court,. The purpose and 1.ntcmt.ion ot thoae who 

·: · . drafted the CO!l"ffi?ltion llppcared to be thnt such courts operating under. the 

. ·convention should be composed ot military personnel. 

(27) 
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LDUTATIONS ON PJJNI§JrnWI 

The·. greatest change brought about b7 the pres,ent conTention is 1n 
'' . ' ' ., .: '1 

the field ot authorized punbhments. · Heretofore it waa provided& 

•All w~r crimes' a~e' subJec~ to tho death penalty~ although' a lesser 

. penalt7 may be imposed~ Th• punishment should be deterrent, and 1A imposin& 
. . ' ' . i' 

a sentence ot imprisonment it is not neceasaey to take into consideration 

the end or the.war, w~ch d~os not necessarily limit .the imprisOllJllent t.o 

be imposed.• • 

. 
Courts under the 

. 

convention.are bound to obsene the principle 

that the penalty shall be proportionate to the otfe~ce and' ccinaider the' 
. . . 2 

f'act that the accused is not· a national of'· the Ocoup71Dg Power. . In Article .. '. . : ., ' . 

68 protected persons who commit offences sole]Jr intended to harm the Occupying J 
. ' 

' Power, saYe for the m,o•t aeri_ous offences, ma, be sentenced 0nl7 to imprison­

. iaent er internment propc:r\1onate to the cti'ence committeell ·. Thia article _ 
. . . 

· overlooks entireli those of'f'ences 1n ·which intent is immaterial and provides 
. ,· ' { ' . . 

·. tor .D.O punishment other than imprisonment and' internment. Tho original 
' ' 

dr_aft was even weeker end limited the puniabmea.t imposed upon protected 
. . 3 

. persons tor .auch offences intended _to harm ~e ·0ccupying Power to internment. 
' . , I, , 

The committee round this unacceptable since some of the. cffencss in· fiUestion 
' ' ' . . . . 

mi&ht serioua]J' harm the Ooct1p1ing Power and made provision tor aim,ple
,.·.: . ,' ... •.. ·, . '· ',.:. '':. .4 ·,.• .. _·. 

·. : '1mpriaonment to be awarded es en alternative to internment. 

1. ru 27•10, Jlules of tend ilarfue, par 357 
2. Art 67, Civilian Convention. . . : - .. 
3.. · final Record ot the piplomatic Conterenee or Qeneyo or 1949, Vol I, 

p•. 123i Draft.Art. !i9 · ....· · · · · · · 
4. Ibid, Vol II,:sec A, p 834 

(28) 
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· - · -It. is not believed that this would preclude apf-ropriate legislation 

::· ·,_; :'.·e_c~Sf!a%7 to fulfil the Oocupyin& POW(:r 's obligation tc mdnta~n orderly 

. /' _iov6l'nm~nt end to pr~vide tor its aecurity a:, authorizild Ulldn-. _Art.lcle 64. 

· .· ·T}le application of this proYision will p:-obably be limited to minor otfe~cH 
.' . . '(" 

· cler~ly 1nt6nded to embarass the Ocoupying Powsr. . . ' ~ 

Article 68 further provides thet the Oecupyi.ni Po"er oan impose the 

deetb penalty tor violation of its penal prov1a10n3 •oru, in case~ ~herfi the 

pe:rscn 1a iu1lty of espiona6e, cf 1e:riou, acts of asbot1ge against the ~1-

. 1tar., 1natellat1ons of the Oacup)'~ Power or ot intentional ott~ces which 

. ' . . ~ . ·. . . 
. . 

have causE:d t.he death ct one or more persons, provided that such oti'encea 

were pwish,-ble by desth under the lsws ot the occupied territoey 1.n tore• 

bietore the occup,r~ion b~sn. • 'l'hia limitation by ret.u-e.nae. to the ·la•a ct 

· tho oecupied tErritor1 1rr.1s inacoeptable to Csn&de, the trn1t61d States, ltn_ 

Z&aland, the tfot-herlands, and Greet Br1t1an. The Uaited States accordi.uilJ . ,. ·. . ·. . l. 
made t.h• following resuvat.1o.a at the time or signing .the con-vention 1 · 

8?he Uri.ited Ststes reserves the right to impose the death panalt7 

··: h accordance with the prov~s1ons ot Article 681 paragraph 2; without regard 
.• . . .to whether the o.tfe.ncea referred to therea ere punieh&ble h1. death under 

', . . . ,. 

. ;the ln ot the occupied territor1 at the timo o:: the occupstio_p, begina.• 

- The delegates of both the United States' end th• United Kingdom. 
:,·. . . . ....._.. . . . ' . •. '.· ·: _.·:··, .·. 2 ·_ 

: . :: :expressed their opposition to this provision in. th~ atrong~st tGrms, l 
>,,: . ;.' . . .· . . ' 3 , •. . . . . . 
:· · · , rnuiber ot delcgatiom opposed this provision • 

DA PeJDpblet 20-150, ·October ).950, P• 239 ·. , ·· ·· .<. : -_· ' . ·: 
Uqal Reegtd of the J2!plom!y1e Coaferonee of'..,G!m._0va. o.f 1242, Vol II• 
Sec 8, p _425•426 . , ._ .._.· ..-. 
Sir Robert crusi•·. (United lin6daJ1 Delegst.e) . · . , , · ·. ," . ·_._· . .·· 
'The United. Kin&do,a Delegation bave:s tho fullest s7,~,athy with those 
who object to the penalty or death in timo of pe,ce, (it wa~ ver, n~a:-ly 

.abollahfld e short.while !iO 1n the UnitEd Kingdom)• but ll'O ao suggest· , ~> ,-.: ~o the Coo!erenoe t.ha\ there is all tbe d1fterence 1n: the world be\,r11en 
the peace time application ot '\his quostion o! th& death penal~y s.nd its 

••-.. ••• < 

:,, ' ' (29) .. 
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·.·Footnote 2 continueds 
· /\,:. ~ppl1c~~1oi!l 1n time ot war and in oocupitid territoryl It we tal.ce th1a 

: . ue:xt at its tac• value it really cannot be imposed even £or tha tiJ.;H ct 
..·. actfJ mentioned in this psrA&raph, ,1nce it will 0nl7 be nece,aal'1·.tor a ; 

·• countr, wh.ich believes that it is shortly to be occupitid, er !llaf lie occupied, 
to pass • lsw abolishir-s the death petialty, and the latter cannot. then . , 
be ir.posed • One car.mot. but i,ympathiH ·* * * with thoae 1n an occupied '. 
country who teel it. is their duty to proceed with the typ.s ot act aidnst 

·. the Occupyi."lg Power. which are mentioned 1n this Article, but lie must no\ 
.. let o~ sylf,pathy with thoae people blind ua to two important tact.a, the 
first is that it is the dut7 ot tbe Occupying Power under interturtional ,: 

. law to maintain law end order 1n the occupiflld territory, and the second ' 
is th!\t it such acts e:re no\ punished adequat.ely at. an early atage, wide­
spread dbd'f'ect.1on might. result which the Occupying Power must. roprcses, 
with the result that the e1v1lim popw.ation as a whole ia cade to ,utf.r 

: . because perhaps one men was not coademed to death• 

Mr, Leland Hsrriaon (United St.iJtes Delege.te) 

. ."The United States l)alegation sharH the -Y1ow ct the United Kingdoa 
..· Delegation the (Artiole 68 aa adopted) would in practice resul\ in the . 

abolition ot the death pen,lt7 in'occupied territory. *** under the l&T 
as it now stnnds, the troops of u Occupyin& Power who epp:rche.ld illegal 

·. combn~,mts or persons acoused o! ·illegal c011bat ect1v1t1ea must hand 
such persons ever to the appropriate milltar1 authorities tor trial. u.n 
have strugcled tor a. long time to eeta'blish these principles but can w@ · 

expect eoldiera in occupied territory to tm:-n over to the authorities t~ 
trial persons accused ot es;ionage, aabotsge snd u.~lawtul homicide t:nl•a• 

·. they mow that appropriate punishttents will follow trial &nd conviction'l 
·*" the Occupying Power cen st most imprison euoh persons for the duration 

. of the occu:pat1on *** tor e t•w ;years at n:.ost.- ***.· Such a situation will 
result not only 1n encoura&ina ill~gal acta by a hostile population · 
sssinst the soldiers of the Occupying Power, with resultant. diaordtirs, but 
-will also inevitably lend. to ret.allation end revE..ngt•llll.ings bf soldier• 
or the Occl2P1in1 Po~er whoa• aatet7 hsa been Jeopardised or wbose.couQdee 

·· have been ~u1a11sainated. Such SUll!MrJ end uneont:rolled actions will tm• · 
·. aoubtedly also reerult 1n the de!'!th ·or 1.Moeen\ persons.• • 

' . ' . . . 

.>• . Ibid,., Vol II, Sec A1 p 834 
the co:inmittee stateaa •i.. number or delegat1on1 telt that tt.e restr1ot1c:i 
or the death penelty under the lsw of the oeou'I)i~ Pcr:1er st the out.bre~k 
or hostilities 1rns 1llo£1o~l in that the question to t• deelt_ with tell 
mder the lswa end customs .of war ·and· bore no connection with J1'litional 
legislation." The COIU!littee however adopted .a text which did so ~imit ~h• 
·epplicstion of \he deeth-·pen!llt1.. · 

(30) 
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In 8n1 event the death penalty co~ot be p:rcnounced againe\ a 

frotccted person who was "Und6-r eighteen yHrs ct e6e at the t.1.lte ot th• , 

offenoe and be!ore the death p~t1ilty can b.• pronounced, in 8ri3 ~ue tbe 
' 

court•, attention must be called to the tact th~t the a~cused is not a 

netionsl ot the Occup71ng Power a.nd not 'bound by 8ll1 duty ot allegiance· to
l . ·. . 

it.. A protected person will baTe an, pe;iod under arrest awaiting trial
2 . . 

... or puniahment deducted from an1 impriaon:zient imposed. Althof.2ib these , 

provieicns are new and. do p:ro•ide aubat.~ntive limitatio:s on the punieblwinta 

·whieh may be imposed~ ~he1 provoked ·no controversy et. the d1p~omst1c con.ta• 

ence !Ind were apper-e.ntl.¥ eeeeptable to sll of the nst1ona concerned. It. 11 

noted that t.he crtiditin& or sn accused with ti.me i4 arrest t.;iWdtiq trisl . . 
is tar more liberal th1t. the rule: in A:lteric~n cl'lil juriadictiou wh•r•. 

· the aentenc·e to continmncmt doea not· 11anwll7 be,;in. to J"W until it 1.a ·· · 

t1nall.J ordered oxecuted. It is even more favorable to an accused then 

American militel7 courte-martiel prooedur• where the confinement. ~,ins· to . . . ., 
run from the date the S€intence 1s adj1ldged. Thia provision. isholtld do 

·m\lch to mitignte the· injustice ceus~ by extend~ pre•trbl ·conf'1ne:.:i@nt ' 

where accused cannot be rel~aeed on bail 'and no pr1rticular difticw.tiea ·. 

. sre torseen 1n its ~pplicetion. 

Prct•cttd persons ire not responsible to the Oeoup1ing· Power tor e~s 

: ~o~tted or opini~ns expressed b•fore the occup~tion o:eept_·ror bre1ch~a ot · 

the. '1awa and customs of war, Nationals of the Oacupying r:ow~r ;cnnnot: b~; pro• 

{\' ; secut(;:(} or deported tor offenses oorrutitted ·b~fore the out_b:reak ;f._hoat.ilities 
. . ' 

·...·.. ~es1 extradition in time of peaco WH euthorized• \:ntier the la:.:.0£ the.· 

·:·,1.' Art 68, C:.1.v111nn Convention 
2•..,Art. 691 Ibid · . . ~ . · !J 
)., . 1!~.nus} tor Coma·M~rti,al * 19~1; per•. l-"ijJ Art. 57.lb. UClfi ·:· .:. 

{)l) 
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,,-:: . oeet.1)1ed State. Thus• military occupation doE;.s not give the 0_ccup7U141 ·-

. · .. Pow.er any· ju.-risdiotioo over ordinery crimes previous]J, comit.ted or over 
. . . . ..·, . : 

: persons wuted for. crimea who had succeed«! in 6SC!lping to a stiate. whicb 
.' . . .~ 

•'·· did not provide for e:xt.:rndition.· 
. . . . 

(J2) 
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Protected persons hne \be tOllOiiing rizhts wheA t..riied b7 ··coapet~n\ 

courts or the °'3CtWtiJl« Power 1n oeeupied territoeys 
.. , 

l. ·U.a1 not be 1e:.toncod exc~ aftiax~ a retular trial. 

2, .U-..st be informed or the cb11rges. a.aJ.rust them 1n n1\1r~· 1A ·a 

· .. l~uajt which the7 uwierstend. 

3• Shall be bro"Qgh't to trial aa rapidl7 as possible. 

4• Protecting Power must be notified thr•• wtoks betcre the dat• 

· o~ the first heari,ne in casesJriv;olving the ~eath penalt1 or impriso~G\ 

-· ot two 7ea:rs or more. This is· ·jur!ad1ct1onal and evide:ice e,rhbl1ab1Jli 
' 

. such must be presented a\ the fir1-t hearing before trial ma, procetd. 

lotics shall incluiea 

•• · ·aoscr1p\1on ot tho acc~a.iJ 

b. place ot nside:t;1c1 o~ detenticnJ · · 

c. spec1t1c,\1on of the char,• or charges (with aention of 

the penal provisions un.ier which 1\ 1a brought)J 

d. designatioA of th• cowt which will hear the oeeeJ 
. 1 : ' 

•• place and date ot tho ti~st hearing. 

5. Ma1 prea-.~t evide.noe and call witnesses.· 

6. Hsve a r1aht t.o qualified counsel of their own choio.e, counsel 

· fm:nisbed. b1 the Protecting Power, or counsel turnuhed b7 th~. Oceuwini Fower~ 

7. Beve a right to 111iatanoe b:r an int1;ireter and to obJoct. to 

the interpreter and to eek for.his repl~aement. 

8. Jlave 8 right \o appeal provided for b7 the ln1 applied b.Y the 

l. Art 71, Civilian Convention, 
2. A.rt 72, Ibid 

(33) -
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. cow\ and shall be full7 Wormed of sppellate righta, It there is no 

.. :.' ·. right. of app&al, petition against the tind.1.nis flnd sentence m~ :~e ~ad• . 
. 1 . . 

· : to the competent 1uthorit1 ·or the Oceup11ni Poser. 
' ... , . ·.,..\ . . . 

9. Representet1-w*a or the Protecting Powel' m,q ett.etld. trials \l4l.Hs 

. ., ~ ' 

10. Protecting Po-.er must be notified ct judgmoots or dssth or : 

, 11!1:p:rieomue~t of two 1eers ·~r more end period to1· epp•el do03n •t t-un unt11 
,·' .· ' . .. ' 

... _ 

such notice 1s :received.· Protecting Power can inspect, the .1u.ig:m~nt 1D. all 
2 

other causes • 

.n. Persons conder.n.ed to death have e right to pe\1t1on to~ p!lrdOl'l 
~~;·.; .. r:. ·. 

o~_i-eprine. 

12. Death sentences ordinarll7 c11nnot be oerried. out ~t11 ab: 

mo;iths !lfte:r the Protect.inzJ'ower haa been notified or tinal judgment 
. . . 

,.,_. \'eont'irmintt aucb death 16llterico or or order deeylns pardon or rGpi:ne. · 

>i!o·•ever, thia six month• suspension ma, be rEducod in cHt8 ot sf~ve: 
. ~ ., . '. ·-:-

. . . em-ergency upon proper not.ice \o the Protectini Power. 

13 ~ L"'ust be kept 1n the occupied country betore and ·att_er .t~1a1··,: 

,:: :. ·\1hall be ~eparsted from ct.her detainees it possible,. shall enJ.01 e~adi_tiona 

a_i least equal to those ol:lt~Wng in prisona in the occupi~xt je,rritor1,·> 
. _shall have a r!iht io be· :v1~itec1 b7 delegates of the Proteotfug>Po~er, a!ld 
.,.:' ' ,: . '.. ;, .-., .. . . 4 . 
:'shill h!)VG 8 l"i&ht to receive at least one relief. perc~l mont.hl.1• , 

,· ... 
. -:; 

_:. 14. ·.· Mutt be turned over to the authorities of tbe liberat~ t.erritor1 
.•. ' 

· ·: 
·. 

· :at.· the clo~e ot 
. 

the occupation • 
. '~- ' .. 

. ---------1~ · ·· ·Art. 73, Civilian Convention 
2. i Art 11.,, lbidU;iCi ;:::,,i~'rf:- ! Jfa 
3~ ·.Art, 75, Ibid 
4. :'Art 76, Ibid. 

.. . '· ··5;· .. Art 771 Ibid· 

(34) 
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_J~ii1%li thia the Detainin~/rower shall sppoiDt ·a ~ompetent co~~.)'. to~_,: 
. . . ... ,_. . 

.... 

15. SetCi~J i.eHtri~ ere lliitw \o uaigned. residtin~e or to in~er• 

, '.:r~~~it iliposed eccordi,nz to a re,~ar_ procedtire 1nolw1ni th~ ri.;1& to appe6l
l ,, . . . . ,: ·. :;'\:' 

s pc.rio.Qic revin. · · 

The cr!iinal draft provided that the Protecting Fewer bo·1mc~1~tiel3 

· ·, : i~tormed ot oll proceedi~s ,instituted aga~st protected ~~r10~~ ~~- t~a 

. W~ll rt11\rioted b7 the O~i'\tee wcrldng OE& this acticle tc. case~ where·t~a 

. ,._' . ''._ . ,, ;-,·2 
@hercoa involve the death penelt1 or imprisorunent for two 1•~n er mor•t· 

. ' 

It OQD. be reedil7 atien that the above proceedur~s will delq .~~ 
eo~.licati:: \tie edminiat:r11t1~ ot ju,tice in occupied ter.r1tor,' tut tho·? 

. ,. . .: ·;·, -:> , ~ 

'#uil effect is herd to evalu~\e until the convent.ion 1a oct.u1ll7 ;~ppl1ed 
.. ·· . ' . : . ,.,·:·. .. 

··... :.,. .· .. 

':_ in occt..piid territol"1'• 

C. In addition ell accused persons muat be aftordod ~arei~~- of 

..··•· .·>, .i>.roper t:-1a1 111nd dereno e Ait'iesa tavoreble that those provided ~: Art1c10 

- ::\105; end thot.te tollowini clt:h• Geneva Con-nnt.ion relPlt.i~. to t.b~ treaimt1nt 
.: .. -,·.·,·-· . ·' .· .· ' ' ...· .·. . ., 

. \:tit Pruoners of War of Augtiat. 12, 1949, wbicb differ t~m t,~: p~~sen.t 

l. · It nn accused Pr,1soner or war does not choo£ie·q~u:isel:;t.ho 
. .· ...• , .· 

.. :,·:: 0,pf~tectin& Power will be ;11owe11 et l~ast one we@k. to tind hii: counsel.? 

·:~;-p~e;,cre cefenoe before the ~P~ ot the triali. The ilCcuaed ·e.nd ·c~unt el 
~. •• ' • ' : ~- • • <' • ' •••"' ' :· •• 

.>w.111 'be ~rm:imucated t.he parliculara of the chtrge ~r ~!J,%'ges_:;():,i t.h1.oh he 
'• ~. • ., •' ' ' • I • • • • • -.. ~- ~· ' 

:<•<i~'.to be a:rrai.infd H 1tell'al the clocumuits which $:i:'8 i~-i;~l1;C,_omrliunie.11t&d 

(;j({}\:ftha e~cwsea by virtue ot tbe laws in tore& in the'~ .f~S:C.;~\ot tho' 
·,· ;. -, ' ' \.' .. •,. ', 4 ' .. . ' ·.. . ••. . ' : 

·-Ii~•~ .Power. 

· )<·:"le-· Art 78,· ;c1viliPn Convention . · ·· . ·'· -··•. .· _•.. , 
· :, ,. a.· U!l~l Bt?ON ot tb§ piplotn:,t1.g Confq•9poj! Pt ggn@·n of 19/.;i, Vo~. !~~Sec A, 

> 
' ',' ·'p 8:34 ·, ....··,. · · 

.) • Art 146, Civilien Convention . · , · ... · · · ·; . 
4. ·Art 105, Qeneve ConYention_ relrtive to the Treatment of Prisoners of. lifll' of 

Au.uat 12, 1949 · · (35) 
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' 
2. huon@ra ot war bav..,. •"- ·h ;-.. .u " e eame me:mor s.11. the me;.i~&rs ot the 

.... ermed forces of the De\111.ning Po'!fer, \he right of appeal or pet~tion trcxa 

~ aente.oce pronounced upon him, with a view t.o the quashina or. ~ensi=; 
' l . 

~r the sentence or t.he r.topening ot the trial.• 

J. The sentences ct oonvictlld prb.oner, ct wu shall be served· 

.in the same flstablishmenta snd \lllder the same conditions es 1n t.he· case ot 
2 

. members of the armed. f'orcu ct the Detaining power. 

A literal 1nterprEitation indicates that in ceaes where an ·accuaed· 

. c1 v111an do.a not, choose counsel the Prot.eotiD,i Power must. be allwed st 

· least one •e•k to find cowaol:for bill and '\hot the defence cownael sust 

·. be allowed flt ler..st two week~ to prspere hit defence. A hoat ct ditficul~, 

are encowte:red in 1nterpr6'\~g these provisions which were 1n ert.ect 

lnoorporated by ret&rence .from the C01l"Jent1on daelin& ir1th priaonera Of 

wex- which set 88 8 st,andard:the law aoverning the armed !'oreea·o~:the 

1).taini.ng Power. It mq be required \hat accused Civilians' be tm:nisbod 

,t' least es much 1Aform.at1on" about. t,h11 cbsr&es and .other docwnenta which 
"' ·,· . ·,,,- . . '. . .· . 

: ,.. ': .' ~" :·generally eftorded to pefaona subject to the Uniform Code of .W.litat,:1 

'., ;u.stiCG fYVln thoi:gh Amerioari;civili,A courts do not genE.rall7 re.qidre th.• 
··-,; --: t ,· ·;, ._.. • ·: '· ,;,. -: 

<.\ :,'.i,ovsrnment to disclose its:'~vidence priol' to tri.ala An 6Ttm more.trouble• 
\\:.,": :',:~~me: provision 11 the on• ~i·;~ng an accused eppellate rigbta'' :et, least: ~;: 
. . ''. ... ·. ' .... ,. . .,. 

'ravorsble es 'those afforded mell'ibers or the armed f'orces cf the. I)etaim.ng. . . . . .' 

··· ··:Powsr. .:AocordiiJil.1, an Amer101110 M111ttll7 Government me,y be. required to · 

se( up appellate proceedurn et~o:rding eccused civil1sris !!l.t least' '.u much 
_,.· . 

>•1. lrt, 106, Geneva Convention relative to the Treatment of Prisoners of 
,:,.,. w~..~t·:iugust ...12, 1949. · 
2. ·.·Art 108, Ibid 

.:'----·: 
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: herd to fo:rate how ftr this '4ould be applied and tor the 0--..J.t.ed Stet.es wot:ld 

· reiae m~n,- (rut.stiona B:UO?Jg ~hich ire H t'ollowa I i"usi there be ~ auto-

.. ··. :riatio revin in all cases? · rlus\ tho accusedbe granted at lHst· u w.uch . 
• . t . . • • •. 

\tme for app~al es ia onil'_$\.l.bJect to ~litatjr law? Cust eppetallate eo~el 
·< .,•·' . 

•· be· furnished wit.hout ch~rge7 !1.lSt there 'te an int.ermooiate appellate bOd.7 

such aa the Board of Revitiw empowtrf:ld to weigh~ evidence end to 1.'10d11'y tho 
. \ . . 

sentence? Must death ca:Hi ·be confirmed by the 
' 
Pr~aident ot t.he United : 

. 

Stlltea1 · Vuat. civilians be furnished. the ssmt. c·onditions of cont1.nement :. 
•,. ,•,' ·,': ' .,., .. 

-.·. : _· &s e.re me:mbu·s ot the ermed torcH ot the United States? 

07) 



>~WION 7! 

The ttpplicabillty ct, :the p:ruent convention ine~tar fl!&, 1t··c,onoerna 
·- thG prol'isir,ns wbicl>. govern the cp~ret1on ot mi.11\~r, go-ye:r~o.t col.1rta . · 

. - .. . . 

_, __ will continue tor tha duration of th• ce~upation to the 'ext~~ th~t th•: 
. ' ...· ' . ·, . ,' .. ···.-. _.· l 

·_. Oocii-p71.Ag Powar exereis~a thca tunations ot gOVtirrutent 1n s-uch tarx-itor,.· · 
,. ' ' .• 

The vifiw has been expresHd th"'t the Hague Regul~t.1ou. ~:r~ not. ·- ·, 

,: -·$pplicable to the oocup7ing 1'o:rce atter the cessatiou ·of h~atiliti~• b1 ~-
..... . . . ~ •. 

reuon of capi\ulatio.n ot one. belllaerent, and the powers and rights ot. the 

oceu:iant are limited onl7 b7 general principles ct internstion3l moralit7 
. 2 . . 

and by the law end policy ot the oacupant. It is pointtd out. that tho H~ue 

Regw.at1cna were designed to_ 10vern the conduct of the militazy 111 _itz 

·Nlat1ons with the civilian population ot an occupied territory during 

. hoat!lit.103 Gnd QO no\ £0Tern 01" limit, tbt right O! the Victor to impose 
. • . w. . 

ttr:s wh~n the victory has been achieved and that the l!aguo Regulations 

r.hould be used sB guides with per,uasive but not obl1&ffltor1 eftec\ 1A '· 

.. itpp:ropriate c1tcu:sist,H1ces. '.·· It is noted; however, that thosa prinoiplea ct 

· · the general 1.nteruaticnal law are ~pplicable where the7 con:ern: the atat_U: 

·- ot occupied personnel and the rights ar..d duties· ct the oceupa.t1o.a forces. 
. .. .~ 

Tha applicsble provisions or the present convention are cer,tsinly 

·. mor~ precise Gd will l~aTe the military governl.lent of occupied_ territoey 

·._ '. ~~eh less latitude in the organization snd f'unetionini or m1l1tan: sov.rnme.0t 

courts ~hafl WH heretofore pOHible under gtin6ral international law. -.· 
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.. A brief enai,,11· ct the proYieions will be 11ade sµ.ce · 1t is oluri, 

. conter:plated t~at in\~eut bf e.ffectcr.l ia C{Sr\ai:a C85$1f bJ' mJ.lit.afJ go.,ern• 

ment in oeoUpied territories. ln th• peat the gresi maJeri\y ot the· Lntorn• 
. . . 

ment c~ee, have oc~urred in nat1o~,l territoq ot the.po.er taking \he 

. action and thu:, did no\ concern the op~ration ot Eillter1 goTernm~nt~ 
. · ..,· 

Should other mensu.·na ot control or protected. perso~ be deemed; 

1.nadequste \he Deteil:l1J1i Power ma7 take no ~east.re ot control 1110re sever• 
. 2 

than assigned tesid@o~ or intarmaf.nt. Internment may be ord•rs on.J., it 
. 3 

tha security of the l)o\eir.d.ng Power makea it absolute;i, nboeasa17. Pro• 

t6c·ted persons 1.Aterned or placed in assigned res~dence may have t,he aet.io.a 

reconsidered by an·apprcpr1at• court or administrative board ot tho Detain• 

ir.g FoYe.r cs aoon ts po11ibl• end tbereane:r at leaat twice ",iarl1 mi the 
4 

Prot&Ctina Power will be nc\1f1"'1 ot these dtouiona. IZltot-nHe re\11.n 

.their full civil capae1,,. Par-tie, tot.he conflict who intern proteoted ' 
persons must provide tree ot charie for their maintanuco and muat provide 

. . 6 .. . . 
support for their need1 dei,cndenta. fbt:1 1:1unt .be kept eepertte from . .... . . . ..· ·. . . . 7 
pr1son*rs ot war and trem per1cu deprived ot llbert7 tor .t.rrl ether reuon. 

l)etsiled proviaiona 1?4 IHde for t.hair gezior1l woltare, food, clothill,i, 
8 

bJrg1ene, iaedicel care, and -rellgic\la, atelleot.ual aad physiosl .•ctiY1t1ea • 

Places ot interrunen.t shnll be ~der the author1t1 ot a re,5poaaible o!!ioer 

trom ths regular militfir7 torce:, or r&gular c~vil ed:dnistrat.ion or the 

. Detai.oitli Fower and Jhe text, ot the preaeu\ oonvcrntion and special egree:!~ia, 
, l. Art 68 fl 78, C1v111at\ Convention 5. Art 801 Ibid 

.. 2 •. A:rt 41, Ibid 6, Art 81, Ibid 
3. An 42, Ibid 7, A:r\ 84, Ibid 
.4. Art 4.3, Ibid . a•. Art. ss to 98, Ibid 
" .. 

(39) 

http:l)o\eir.d.ng
http:intarmaf.nt
http:the.po.er


,~ 
:I 
i 

-

' 1 
be made ava~lable to the internee•. The disciplin!ry regime in places of 

. . . . ' 

int.ernment mU!t be consistent with hmnenitr,.rien principles end there ·1s 

., 'specific prohibition against requiring phyaioal' exertion dqerous to their 
I, ' ' ' J, 

· health, 1dent1t1cation by tattooing, prol~nged ata~di0& roil calla, punish• 
. ,_· ' . . ' ' . ' 2 
m,ent drill, milite?7 drill _And m~noeuvers, or reduction ot food r~t.ions. 

Internees m,u- petition regarding· conditions of internment to the authorities 
. ' . . 3 .· .. 
in whose power they ere without fear of punishment. Internees· are r~preaented 

. . ' . ' 4 ... ' 
by a committee elected b7 them by secret ballot. The internee, committee 

. shall act to further the well•beitlg ot the inte:mees, and it1 member, 11111 

be givon special cone1d.rstion' es to work, movement and comn:.uni~stions tos . 
ellow them to P,ertorm their,dutiea. The relations ot internees with the 

exterior ere opelled out in gr'eat detdl providing tor notiticatio~ ~t · 
'. ' ~ . ·.. 

· the measures taken to their Protecting Powers end to the Power,." to which 
.. . •. ' ' . . . . '· .. 

.tb~;y· owe allegiance, tor inte;nment ends to a central egtsnoy end to re.; 
'}: ·. ,· ' ,' . ' .. / ; 

(·.' ' 

<istives, fer regulflr' eorre~potidenc•, for relie~ shipments,' to~ execution and. . . ,,. : .. ',/ .. 

trtnsmission of legal ·doC'Uments. tor managem~nt, of propert1. tor' handling 
. . .. · . i 6 ;, . 

' . ·,
-; .. ,· '. c~urt oases end for visits.· · ··· 

' . . 

' . 

. "The laws 1n force in the territory in whieh the1 ere.detained will
' ' :' ,·, -. ' 7 ,· 

continue to apply to internHS who commit offe.noes during 'int.ernmen't •9 
,; 

T.h1s is in acoord with pri~~ international 1~ an~ .doe~· ~o~ ;;eoltJde milltar1 
". '. ,< ! ~ 1 ; ~ ' • 

-•· ._·. -g~yernment. tz:!)m. enforcing 'authcriz~d peilal provisions e.na~ted b7 ·~h, Occ,~1.ng 

·1 .\, ,·'..,, ' . .. 

<:. i. Art 99 1 Civilian Co~vention 
:· · 2. , Art 1001 Ibid· . . 

3; Art 101 'Ibid . , ' . · ' 
.. 
..... 

- -a n ·<'r·r,,.,~ ..,t·•. •'1"' ' Art, 10",, .1.11,nri·3 lt.e -,..- ... ,, ...... - ... -.-..,i.;.1. 

5. : -Art 10) & 104, Ibid - . 
6.: Art· lOS .to ll6, · Ibid ,
7. , 1st par, Art 1171 Ibid 

, (40) 
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ttit general laws, · x-eiuletions or orders dt'lebre acts committed by 

internees to be'punishable; whereas the ssme sets are not punishable when 

committed by persona who iro not internees, such aata shall entail d1sc1p­

llan?7 punishmentir only." This dofsc put e clee:r and definite limitation 

on the powt.r ot the· m111tery iQ-Vernm6nt b7 legislation or ~thenriao to 

implem•nt any requiremtnts directed agdnst internees as such by more than. 

disciplinary punishments. 

"No internee mq be· punish~ more than once for the nme act or the 
2 

ssme count." This appears somewhat . weeker that the. principle ot double 

jeopardy. in that it merel7 forbids double punisbn.ent ·,nd •BY• nothing sbo"t.1. 

'trying an accused more than once for the same offence. No d11'ricult.y 1a . . . 

. ; . . . . . .. 

torseen is applying tbis provision in oc~upied territory where tnilitar7 

.... ·government repr,use;.nts only one soverign, However, it may provide a µmit• 

ation on the punishment ot en internee in the United Stetes who commits 

an act punishable by both fe<leral and State laws. 

In cases ot internees· the courts aball be tree to reduce the penalty 

prescribed tor the oftenae snd. sbdl not bQ obliged to apply the minimum 
. 3 ' . 

. . • : sentence prescribed, . · ¥111\ery eovernment is here det'iilitely limitt;d. 1n 
'' . , . . . .• .. 

·... .· ' 

• ,- making any punishments mandetor1. upon conviction ot 1nterne6! o_t. err, offence. 
. . ' . . .. 

; \this: elso raises a problem 1~ the 'event a genera~ court martial o.r a militer, 
. , ., ' . . . . . ,. ; : ._. 

:.comrnisaion convicts an intern~• £or 'spying in violation oti.rticle:·106, ·uniform ' 

·code· ot lilltery Justice. Would the court be authorized to ignore the men• 
. datory death pe~elty provided. tor thi:s offence?. Mus\ legislet1Qn be enacted 

. '. . . ' ' 

to em.end the code in this respectl 
.l. , 2d p~r, Art 117, Cl'ifilian Convention 
2 •. : j1u par, Art· 117, :'lbid 
3• _ Art 118, Ibidl:..~'!1 C-;.r..-~.n:vt.::.c.d 
, ' ...--- · 1 "l r:l - •• ., ,;IW• L- '•"'- ,."-Jt J,. ..~--.. ., 
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Disciplinary punishments ot internees ere limited as tollowai 

l. A fine not e:xceEding fift7 p~r cent ot hia Wt\£81 tor no more 

than thirt1 deya. 

2. Discontinuance ot.. priY1leges. 

3. Fstigue duties not exceeding two hours dail1, 
. 1 

4• Confinement not exceeding tbirt7 consecutive da,a. 

· Pre•triel confinement is 11.raited ,o fourteen· days· and will be deducted from 
2 

an, sintence to con!inemen\. · Onlf disciplinsr7 punishmen\ may ba imposed . a . -
tor escape or attemp\illa to escape. The internees lflust be given a hearing 

bef'ore diaoiplinar7 punishment may be IWBl',did allowing him to. expl:~ifl his 

conduct, to defend himself and to call ~1tneases•. An intenal or three . 

days must be allowed 1n 'the execution of two punishments if the e;acution
' ' 4 ·. 

ot one is ,nore then ten days duration. 

Millte.r, goYermtent will simply have· to tollow the p:rovisions 

rege.rding the tre.tment o~i:nternees as thus codified in the present con• 
'.,· ' . • ' . i 

vention without regard to prior pract.ioea.· 

l. Art 119, clivj.J.ian Convention 
2, Art 122, Ibid 
3 • .Art 1201 Ibid .. 
4. Art 123, Ibid 

'· . 
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QONCLU§IO:V~ 
/. 

QHAfl'ER VUl 

The following conc~usions have been reached: 

1, ·· Tba present convention is restrictive 1~ netur~ limiting but not 
; I ' ~ ,, 'I • i, ' .I, ., ,' I • \ 

adding to the power ot militsry govern:rient Rnd milltacy go'fern1tent courts. 
I • ,' , ~ 

. . 

,vague end will require i~tb~r ~l~rUicat1on. 

3, Th~ prohibition aga~t taking hostages will not ·seriousl:, .efteot· 1 
the operation ~r. mil1terr gove;~ent .since the 'un1tec1'·ststes h~s ~~de ~t.tl~ 

. . ~ . ' . ·. . . 

use of hoeteae~. . . 

4, El~minating the poss1b111t1 ot reprisals may seriously handicap .. · 

the operation qi'. militacy go~~rnment in time ~t emergenc, when th~r• ia much 
,. : . . • . l • . . 

·,· '' f ' . . ' ' p 

resistance tro~ the civilian pcpuleti~n, 
. § ' . 

S, JU11tsry: government will have less power to oontrol j~ges end 
~. . . ! ,. ,' . 

, ·. ' . (r

public ofticials, 
• T" • J· '-

. 6. Th~ power ot military government to e.nsct pe~~l legi;lstion 1s 

. more rest.rictEtd in that publication 11 -requirtid before 11111'8 can be e.ttective• 
. i . ..• . ' 

7. M1~1t~ey government courts ~ust be non-political m111te%'1_ courts 
.. . :.. •, 7 ---·--·-__.,_,... 
ar,.d probebly wtll h""ve to be composed of military personnel, i 

8. M1i1ta17 government courts will be eeriously l.if!litecl ,as to the·. 
~ - ' . ' , . ' : . .. :, 

~ ' ' 

punishments which mq be imposed,'. . 
• ~ • \ • ~ • i ' ". • • .; 

9. .·. Th• procedural rights . d'f'orded accu:sed will subatantie:Lly dele7 

. trials b7 m111ter1 government. courts. 

10. MilitsI7 governm_ent is Jevere}: llm1ted in its pow~ ~o deal 

. with internees: end ·militar)".· g·~vernme~t _courts zne~ not. be required to spplJ 
, . .',l'. -1."··:: .. 

mandetor, punishments to internees. 
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