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PREFATORY NOTE

The present translation of the proceedings of the Hague Peace Conferences,
the first complete version to appear in the English language, has been prepared
in the Division of International Law of the Carnegie Endowment for Interna-
tional Peace. It was undertaken at the special instance and request of the Hon-
orable Robert Lansing, Secretary of State of the United States, who, on behalf
of the Department of State, accepted the offer of the Trustees of the Endow-
ment of the use of its offices and the services of its personnel at the outbreak of
the war between the United States and Germany. The work of translation,
although formidable, was fortunately completed early enough to print a sufficient
number of preliminary copies for the use of the American Commission to
Negotiate Peace.

The proceedings of the Conference of 1899, as originally published by the
Netherland Government, are contained in a single large volume, consisting of
four parts devoted respectively to the Conference and the First, Second and
Third Commissions, and bearing the title-page: Conférence internationale de la
pair. La Haye, 18 mai-29 juillet 1899. Ministére des affaires étrangéres. La
Haye, Imprimerie nationale, 1899. In 1907, the year of the meeting of the Sec-
ond Conference, a new edition of the proceedings of the First Conference was
printed bearing the title-page: Conférence internationale de la-paix. La Have,
18 mai-29 juillet 1899. Ministére des affaires étrangéres. Nouwvelle édition, La
Haye, Martinus Nijhoff, 1907. Inasmuch as this latter edition is apparently the
only one now generally accessible, it has been used for the present translation. In
the French editions each of the four parts is preceded by its table of contents, but
for the convenience of American and English readers the tables of contents of
the several parts of the translation have been grouped at the beginning of the
volume. : :

The proceedings of the Conference of 1907, as published by the Netherland
Government, are contained in three large volumes bearing the title-page: Deux-
1eme conférence internationale -de la paixv. La Haye, 15 juin-18 octobre 1907.
Actes et documents. Ministére des affaires étrangéres. La Haye, Imprimerie
nationale, 1907. Although these volumes, in the translation, form the second,
third and fourth volumes of the series, no change has been made in their numbers.
Volume I is devoted to the plenary meetings of the Conference, Volume II to the
meetings of the First Commission, and Volume III to the meetings of the Second,
Third and Fourth Commissions.

The numbers in brackets in both the text and footnotes of the translation
indicate the folios of the French original. Editor’s footnotes are likewise in
brackets. The indexes to the original volumes have been greatly enlarged for
the convenience of the general reader and students who may have occasion to
consult them.

The Peace Conferences held at The Hague were the first truly international
assemblies meeting in time of peace for the purpose of preserving peace, not of
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vi PREFATORY NOTE

concluding a war then in progress. They marked an epoch in the history of inter-
national relations. They showed on a large scale that international cooperation
was possible, and they created institutions—imperfect it may be, as is the work
of human hands,—which, when improved in the light of experience, will both by
themselves and by the force of their example promote the administration of
justice and the betterment of mankind.
James BrowN Scorr,
Director of the Division of International Law.
Paris, FrRANCE,
February 28, 1919.



NOTICE

The collection of the records of the Second Peace Conference is divided
into three volumes, the first containing the program, the list of delegates, the
minutes of the plenary session, the reports presented to the Conference and
the Conventions,— the second containing the protocols of the meetings of the
First Commission, its subcommissions and its committees, as well as the annexes
regarding the projects, proposals and other communications of the delegations
concerning the matters before the Commission, and finally synoptical tables
prepared for its use during the deliberations,—and the third containing all
similar papers relating to the work of the three other Commissions.

At the end of the third volume is an alphabetical index.

The reports relating to the subjects dealt with by the Conference appeared
at different times during its session after having undergone each time changes
of more or less importance. Indeed these reports reached the plenary meetings
only after having passed through the different committees and commissions
that dealt with the problem in question. In the Actes et documents we have
inserted only the copies that differ essentially from one another.
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PROGRAM PROPOSED BY THE IMPERIAL GOVERN-
MENT OF RUSSIA TO THE GOVERNMENTS
INVITED TO THE SECOND PEACE
CONFERENCE

(ExTRACT FROM THE CIRCULAR OF MARCH/APRIL, 1906)

1. Improvements to be made in the provisions of the Convention relative
to the peaceful settlement of international disputes as regards the Court of
Arbitration and the international commissions of inquiry.

2. Additions to be made to the provisions of the Convention of 1899
relative to the laws and customs of war on land-— among others, those con-
cerning the opening of hostilities, the rights of neutrals on land, etc. Declara-
tions of 1899: one of these having expired, question of its being revived.

3. Framing of a convention relative to the laws and customs of maritime
warfare, concerning —

The special operations of maritime warfare, such as the bombardment of
ports, cities, and villages by a naval force; the laying of torpedoes, etc.;

The transformation of merchant vessels into war-ships;

The private property of belligerents at sea;

The length of time to be granted to merchant ships for their departure
from ports of neutrals or of the enemy after the opening of hostilities;

The rights and duties of neutrals at sea, among others, the questions of
contraband, the rules applicable to belligerent vessels in neutral ports; destruction,
in cases of force majeure, of neutral merchant vessels captured as prizes.

In the said convention to be drafted, there would be introduced the pro-
visions relative to war on land that would be also applicable to maritime warfare.

4. Additions to be made to the Convention of 1899 for the adaptation to
maritime warfare of the principles of the Geneva Convention of 1864.
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of War, assistant military delegate;

Captain Francisco CHACON, assistant naval delegate;

Mr. P. SporTorNO, Embassy Secretary of the Second Class, secretary of the
delegation.

FRANCE

His Excellency Mr. Lton Bourceols, Ambassador Extraordinary, Senator,
ex-President of the Council, ex-Minister for Foreign Affairs, member of the
Permanent Court of Arbitration, delegate, first plenipotentiary;

Baron p’EstourNELLES DE CONSTANT, Senator, Minister Plenipotentiary of
the First Class, member of the Permanent Court of Arbitration, delegate, second
plenipotentiary ;

Mr. Louis RENAULT, professor of the Faculty of Law at Paris, Honorary
Minister Plenipotentiary, Legal Adviser to the Ministry for Foreign Aflairs,
member of the Institute, member of the Permanent Court of Arbitration, dele-
gate, third plenipotentiary;

His Excellency Mr. MarcerLLin PeLLET, Envoy Extraordinary and Minister
Plenipotentiary at The Hague, delegate, fourth plenipotentiary;

General of Division AMOUREL, military delegate ;

Rear Admiral Araco, naval delegate;

[7] Mr. FroMAGEOT, advocate at the Court of Appeal at Paris, technical dele-
gate;

Captain LAacAzg, second naval delegate ;

Lieutenant Colonel SiseN, Military Attaché at Brussels and The Hague, sec-
ond military delegate;

Mr. P. DeLvincourT, Embassy Secretary of the First Class, secretary of the
delegation;

Mr. A. RiBot, Embassy Secretary of the First Class, secretary of the dele-
gation;

Mr. Jarousse pE SitrLac, Embassy Secretary of the Second Class,. secretary
of the delegation;

Baron Cravuzer, Embassy Secretary of the Third Class, secretary of the
delegation;

Mr. Henrr Parisor, Assistant Director of the Private Secretariat of the
Ministry for Foreign Affairs, assistant secretary;

Mr. CaiLior, Lieutenant in the 23d Regiment of Dragoons, attaché to the
delegation, ‘

GREAT BRITAIN

His Excellency the Right Honorable Sir EpwARD Fry, G.C.B., member of
the Privy Council, Ambassador Extraordinary, member of the Permanent Court
of Arbitration, delegate plenipotentiary;
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His Excellency the Right Honorable Sir ErNesT MasoN Satow, G.C.M.G,,

member of the Privy Council, member of the Permanent Court of Arbitration,

delegate plenipotentiary ;
) egf{is P£§xcglency the Right Honorable Lord Reay, G.C.S.I, G.C.LE., member

of the Privy Council, ex-president of the Institute of International Law, delegate
nipotentiary ; )

ple Ip{is Exce%lency Sir Henry Howarp, K.CM.G,, C.B.., Envqy Extraordinary
and Minister Plenipotentiary at The Hague, delegate plenipotentiary;

Lieutenant General Sir Epmonp R. Ertes, G.C.LE., K.C.B., military dele-

ate; )

£ Captain C. L. OttLey, M.V.O,, RN, A.D.C., naval delegate.

Mr. Evre Crowk, Counselor of Embassy, technical delegate, first secretary
to the delegation;

Mr. Cecir. Hurst, Counselor of Embassy, technical delegate, legal adviser
to the delegation.

Lieutenant Colonel the Honorable Hexry Yarpe-BuLLer, D.S5.0., Military
Attaché at The Hague, technical delegate;

Commander J. R. SEGRAVE, technical delegate;

Major GeorGe K. CockEeriLL, General Staff, technical delegate.

The Honorable CrarLEs TurTON, Second Embassy Secretary, assistant sec-
retary;

l}\)'Ir. Josepu AppisoN, Third Embassy Secretary, assistant secretary.

(8]
GREECE

His Excellency Mr. CLtoN Rizo RaNcaBE, Envoy Extraordinary and Min-
ister Plenipotentiary at Berlin, first delegate plenipotentiary;

Mr. Georeclos StreIT, professor of international law at the University of
Athens, member of the Permanent Court of Arbitration, second delegate pleni-
potentiary ; '

Colonel of Artillery C. SapouNTzaKIs, Chief of the General Staff, technical
delegate ;

Mr. NicoLas THEOTOKY, Secretary of the Royal Legation at Vienna, secre-
tary of the delegation;

Mr. A. DioMEDE, assistant professor at the University of Athens, attaché
to the delegation.

GUATEMALA

Mr. Jost TiBLe Macmavo, Chargé d’Affaires at The Hague and London,
member of the Permanent Court of Arbitration, delegate plenipotentiary ;

M.r. ExriQue GoMez CARILLO, Chargé d’Affaires at Berlin, delegate pleni-
potentiary;
" Mr. Ernesto bE MERCK, secretary of the delegation,

HAITI

. .His Excc.allency.Mr. JEAN JosepH DALBEMAR, Envoy Extraordinary and
Mlmst?r Plenipotentiary at Paris, delegate plenipotentiary ;
I‘I.IS Excellency. Mr. J. N. Lécer, Envoy Extraordinary and Minister Pleni-
Ppotentiary at Washington, delegate plenipotentiary ;
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Mr. Pierre Hupicourt, ex-professor of international public law, advocate
at the bar of Port au Prince, delegate plenipotentiary;

Mr. Auguste JeaN JosepH, Secretary of the Legation at Paris, secretary
_ of the delegation;

Mr. ABeL LEGER, Attaché at the Legation at Paris, secretary of the delega-
tion.

ITALY

His Excellency Count Gruseppe TornieLLI Brusati pr VERGANO, Senator
of the Kingdom, Ambassador of His Majesty the King at Paris, member of the
Permanent Court of Arbitration, president of the Italian delegation, delegate
plenipotentiary ;

His Excellency Mr. Guipo PompiLj, Councilor of State, Parliamentary Dep-
uty, Assistant Secretary of State at the Royal Ministry for Foreign Affairs, dele-
gate plenipotentiary;

Mr. Guipo Fusinaro, Councilor of State, Parliamentary Deputy, ex-Minis-
ter of Education, delegate plenipotentiary;

Mr. Marius Nicoris pe RoBIiLANT, General of Brigade, technical delegate;

Mr. Frangors CasticLia, Captain in the Navy, technical delegate;

Mr. ArtHUR Ricci-Busarri, Counselor of Legation, secretary of the dele-
gation;

Mr. CHARLES GaRBAsso, First Secretary of the Royal Embassy at Paris,

secretary of the delegation;

[9] Mr. Luc Osrsini-Baroni, Legation Secretary of the First Class, Secretary
of His Excellency the Assistant Secretary of State for Foreign Affairs,
secretary of the delegation;

Mr. Vitrorio CerrUTI, Secretary of the Royal Legation at The Hague,
assistant secretary of the delegation;

Mr. EMiLe BongIiovaNNI, attaché to the delegation.

JAPAN

His Excellency Mr. Keiroku Tsupzuki, Ambassador Extraordinary and
Plenipotentiary, first delegate plenipotentiary;

His Excellency Mr. Ainaro Sato, Envoy Extraordinary and Minister Pleni-
potentiary at The Hague, second delegate plenipotentiary;

Mr. Henry WiLLarp DeNison, Legal Adviser to the Imperial Ministry for
Foreign Affairs, member of the Permanent Court of Arbitration, technical dele-
gate;

Major General YosHIFURU AKIYAMA, Inspector of Cavalry, technical dele-
gate;

Rear Admiral Havao SuiMaMura, president of the Naval College at Eta-
jima, technical delegate;

Mr. Tersukicur Kuracui, Councilor to the Imperial Ministry for Foreign
Affairs, secretary of the delegation;

Commander Keizasuro Morivama, Naval Attaché to the Imperial Embassy
at Paris, secretary of the delegation;

Mr. Suicuita TATSUKE, First Secretary of the Imperial Embassy at Paris,
secretary of the delegation;
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Mr. Yasczo Yosuimura, Councilor of the Imperial War Ministry, secretary
of the delegation; . ) o

Mr. Tapao Yamakawa, Councilor of the Imperial Naval Ministry, secretary
of the delegation; .

Major TsuvosHi TAKATSUKA, secretary of the delegation;

Mr. F. Otori, Second Secretary of the Imperial Legation at The Hague,
secretary of the delegation; . _

Mr. Haruzagu Nacaoka, Third Secretary of the Imper{al Legation at The
Hague, secretary of the delegation.

LUXEMBURG

His Excellency Mr. Eyscuen, Minister of State, President of the Grand-
Ducal Government, delegate plenipotentiary ;
Count pE VILLERS, Chargé d’Affaires at Berlin, delegate plenipotentiary.

UNITED STATES OF MEXICO

His Excellency Mr. Gonzaro A. Esteva, Envoy Extraordinary and Minister
Plenipotentiary at Rome, first delegate plenipotentiary ;.
His Excellency Mr. SepastiAN B. pg M1er, Envoy Extraordinary and Minis-
ter Plenipotentiary at Paris, second delegate plenipotentiary;
[10] His Excellency Mr. Francisco L. b LA BArRrA, Envoy Extraordinary and
Minister Plenipotentiary at Brussels and at The Hague, third delegate pleni-
potentiary ; ;
~ Mr. L. 5. CarmoNa, Second Secretary of Legation, secretary of the delega-
tion. :

MONTENEGRO

His Excellency Mr. NeLbow, Privy Councilor, Russian Ambassador at Paris,
delegate plenipotentiary;

His Excellency Mr. Martens, Privy Councilor, permanent member of the
Council of the Imperial Russian Ministry for Foreign Affairs, delegate pleni-
potentiary ;

His Excellency Mr. Tcuarvkow, Councilor of State, Chamberlain, Envoy

Extr.aordinary and Minister Plenipotentiary of Russia at The Hague, delegate
plenipotentiary.

NICARAGUA

ﬂis E}fcellency Mr. Crisanto MEDINA, Envoy Extraordinary and Minister
Plenipotentiary at Paris, delegate plenipotentiary ;

Mr. ALexanpre CoUsIN, secretary of the delegation,

NORWAY

His Excellency Mr. Francis Hacerup, ex-President of the Council, ex-
professor of law, member of the Permanent Court of Arbitration, Envoy Extraor-

dinaf‘y and Minister Plenipotentiary at The Hague and Copenhagen, delegate
plenipotentiary ; ’

Mr. JoacHiM Grikg, ship-owner and Deputy, technical delegate ;



LIST OF DELEGATES 11

Mr. CarisTiaN Lous LANGE, Secretary to the Nobel Committee of the Nor-
wegian Storthing, technical delegate;
Mr. EviNnp BLEHR, Secretary of Legation, secretary of the delegation,

PANAMA

Mr. BeLisario Porras, delegate plenipotentiary.
Mr. ELLEry Cory STOWELL, secretary of the delegation.

PARAGUAY

His Excellency Mr. Eusesio MacuaIN, Envoy Extraordinary and Minister
Plenipotentiary at Paris, delegate plenipotentiary.

NETHERLANDS

‘Mr. W. H. pe BeaurorTt, ex-Minister for Foreign Affairs, member of the
Second Chamber of the States General, delegate plenipotentiary;

His Excellency Mr. T. M. C. Asser, Minister of State, member of the Coun-
cil of State, member of the Permanent Court of Arbitration, delegate plenipo-
tentiary;

His Excellency Jonkheer J. C. C. pEn Beer PoorTtUGAEL, Lieutenant Gen-
eral on the retired list, ex-Minister of War, member of the Council of State, dele-

gate plenipotentiary;
{11] His Excellency Jonkheer J. A. ROeLL, Aide-de-camp to Her Majesty the
Queen in Extraordinary Service, Vice Admiral on the retired list, ex-Minis-
ter of Marine, delegate plenipotentiary ;

Mr. J. A. LoEFF, ex-Minister of Justice, member of the Second Chamber of
the States General, delegate plenipotentiary;

Mr. H. L. van Ooror, Lieutenant Colonel on the Staff, professor at the
Higher Military College, technical delegate;

Jonkheer W. J. M. van Evsinca, Head of the Political Section at the Min-
istry for Foreign Affairs, assistant delegate;

Jonkheer H. A. van KarNEBEEK, Gentleman of the Chamber, Assistant Head
of Department at the Colonial Office, assistant delegate;

Mr. H. G. Surig, Naval Lieutenant of the First Class, techmcal delegate.

PERU

His Excellency Mr. Carcos G. Caxpamo, Envoy Extraordinary and Minis-
ter Plenipotentiary at Paris and London, member of the Permanent Court of
Arbitration, delegate plenipotentiary;

Mr. Gustavo pE La FUeNTE, First Secretary of Legation at Paris, assistant

delegate.
PERSIA

His Excellency Samap Kuan, MoMTAs-ES-SALTANEH, Envoy Extraordi-
nary and Minister Plenipotentiary at Paris, member of the Permanent Court of
Arbitration, first plenipotentiary;

His Excellency Mirza AaMED KHAN, SapiGH UL MULK, Envoy Extraor-
dinary and Minister Plenipotentiary at The Hague, delegate plenipotentiary;
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Mr. HexnEesico, Legal Adviser to. the Minister for Foreign Affairs at
Teheran, technical delegate; . .

Mr. A. OppenuEIM, Consul General of Persia, secretary of the delegation;

Mirza Mannmoup Kuan, Third Secretary of tlle Legation at The Hague,
secretary of the delegation; 5 . ' ,

Enir KHAN DE BEHARLOU, Attaché to the Legation at Paris, attaché to the
delegation; ’ '

ApBas GouLr Kuan, attaché to the delegation.

PORTUGAL

His Excellency the MARQUIS DE SOVERAL, Council of.State, Peer qf. the
Realm, ex-Minister for Foreign Affairs, Envoy Extraordmar'y and. Minister
Plenipotentiary at London, Ambassador Extraordinary and Plenipotentiary, dele-
gate plenipotentiary ; '

His Excellency Count pE SELIR, Envoy Extraordinary and Minister Pleni-
potentiary at The Hague, delegate plenipotentiary ;

His Excellency Mr. AuserTo 'OLIVEIRA, Envoy Extraordinary and Minister
Plenipotentiary at Berne, delegate plenipotentiary ;

Lieutenant Colonel Tomaz AnNToNIO GARCiaA Rosapo, General Staff, tech-

nical delegate;
[12] Mr. GuiLHErME IvEns FERrAZ, Lieutenant Commander in the Navy, tech-
nical delegate.

Mr. F. QuIiNTELLA DE SaMpavo, First Secretary of the Legation at Paris,
secretary of the delegation;

Mr. Carcos RANGEL DE Sampalo, secretary of the legation of Portugal at
The Hague, second secretary of the delegation;

Mr. Luiz HENRIQUEZ DE LANCASTRE, attaché to the delegation.

ROUMANIA

His Excellency Mr. ALExaNDRE BELDIMAN, Envoy Extraordinary and Min-
ister Plenipotentiary at Berlin, first delegate plenipotentiary ;

His Excellency Mr. Epcarp Mavrocorpato, Envoy Extraordinary and Min-
ister Plenipotentiary at The Hague, second delegate plenipotentiary ;

Captain ALEXANDRE STURDzA, General Staff, technical delegate;;

Mr. MicueL Boeresco, Second Secretary of Legation at Berlin, secretary of
the delegation,

RUSSIA

His Excellency Mr. NELipow, Privy Councilor, Russian Ambassador at Paris,
delegate plenipotentiary ;

H'lS Excellency 1.\Ir. l\w"IA.RTENS, Privy Councilor, permanent member of the
Council of thf: Irr}perlal Ministry for Foreign Affairs, member of the Permanent
Court of Arbitration, delegate plenipotentiary ;

His Excellency Mr. Tciuarvkow, Councilor of State, Chamberlain, Envoy
Extfaordmary and Minister Plenipotentiary at The Hague, delegate plenipo-
tentiary;

His Excellency Mr. Prozor
traordinary and Minister Pleni
Montevideo, technical delegate ;

, Cot.lncilor of State, Chamberlain, Envoy Ex-
potentiary at Rio de Janeiro, Buenos Aires and
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Major General Yermorow, Military Attaché at London, technical delegate;

Colonel MicuEeLson, Military Attaché at Berlin, technical delegate;

Captain Benr, Naval Attaché at London, technical delegate ;

Colonel OvrcuiNNIKOW, of the Admiralty, professor of international law at
the Naval Academy, technical delegate;

Baron Norpg, College Councilor, professor extraordinary of international
law at the Polytechnic Institute at St. Petersburg, Director of the First Depart-
ment of the Imperial Ministry for Foreign Affairs, secretary of the delegation;

Mr. Man~peLstaM, Aulic Councilor, Second Dragoman of the Embassy at
Constantinople, secretary of the delegation;

Mr. BasiLy, College Assessor, Gentleman of the Chamber, Third Secretary
of the Chancellery of the Imperial Ministry for Foreign Affairs, secretary of
the delegation;

Honorary Councilor MouravierF, Attaché at the Embassy at Paris, secretary

of the delegation;
[13] Count ScmouvaLow, Gentleman of the Chamber, Honorary Councilor, At-
taché in the First Department of the Imperial Ministry for Foreign Af’falrs
secretary of the delegation;

Captain DiMiTRI WONLARLARSKY, Attaché to the General Staff, secretary of

the delegation.

SALVADOR

Mr. Pepro J. MatuEU, Chargé d’Affaires at Paris, member of the Permanent
Court of Arbitration, delegate plenipotentiary;

Mr. Santiaco Pirez Triana, Chargé d’Affaires at London, member of the
Permanent Court of Arbitration, delegate plenipotentiary ;

Mr. R. M. MgriNo, secretary of the delegation.

SERBIA

His Excellency General Sava GrouitcH, President of the Council of State,
delegate plenipotentiary ;

His Excellency Mr. MiLovan MirovaNovircH, Envoy Extraordinary and
Minister Plenipotentiary at Rome, member of the Permanent Court of Arbitration,
delegate plenipotentiary ;

His Excellency Mr. Micuer MititcHEvVITCH, Envoy Extraordinary and Min-
ister Plenipotentiary at London and The Hague, delegate plenipotentiary ;

Mr. BranNisLAv J. SousoTITCH, Secretary of the Legation at Rome, secretary
of the delegation.

SIAM

Major General Mom Cuatipey UpoM, delegate plenipotentiary;

Mr. Corracion1 p’OreLL1, Counselor of Legation at Paris, delegate plenipo-
tentiary;

Captain LuaNG BaivaNarRTH NARUBAL, delegate plenipotentiary.

SWEDEN

His Excellency Mr. Knur HyaLmar LeoNnarp pE HaMMmArskyOLD, Envoy
Extraordinary and Minister Plenipotentiary at Copenhagen, ex-Minister of Jus-
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tice. member of the Permanent Court of Arbitration, first del.egate plenipotentiary ;
M JoranNEs HELLNER, ex-Minister without Portfolio, ex-member of the
Supreme Court of Sweden, member of the Permanent Court of Arbitration, sec-

ond delegate plenipotentiary ; ' ' . -
Colfnel Davip HepencreN, Commanding a Regiment of Artillery, technical

delegate; -

gCommandt-:r GustaF aF Kuint, Head of a Section on the Staff of the Royal
Navy, technical delegate ; o _ .

Baron C. G. Boxp, First Secretary of the Ministry for Foreign Affairs, sec-
retary of the delegation.

[14]
SWITZERLAND

His Excellency Mr. Gaston CarriN, Envoy Extraordinary and Minister
Plenipotentiary at London and The Hague, delegate plenipotentiary;

Colonel EucEne BoreL, Colonel on the General Staff, professor at the Uni-
versity of Geneva, delegate plenipotentiary ;

Mr. Max Huser, professor of law at the University of Ziirich, delegate
plenipotentiary ;

Mr. G. pu PasQuiEr, ex-Secretary of Legation, secretary of the delegation.

TURKEY

His Excellency TURkHAN PasuA, Ambassador Extraordinary, Minister of
the Evkaf, first delegate plenipotentiary ;

His Excellency REcuip Bey, Turkish Ambassador at Rome, delegate pleni-
potentiary;

His Excellency Vice Admiral MEseMED PAsHA, delegate plenipotentiary ;

Rarr Bey, Legal Adviser on the Civil List, assistant delegate;

Colonel on the Staff MeneEMMED Saip Bey, assistant delegate;

Mazrar Bey, Head of the Bureau of the Ministry for Foreign Affairs, first
secretary of the delegation;

Nag1 Bey, Counselor of the Embassy at Paris, secretary of the delegation ;

BASRY Bey, Assistant Head of the Bureau of the Ministry for Foreign
Affairs, secretary of the delegation;

_ NIHz}D Bry, Assistant to the Head of the Cabinet of the Ministry for For-
eign Affairs, secretary of the delegation.

URUGUAY

I\‘lr. Jost BATLLE v QRDOSIEZ, ex-President of the Republic, member of the
Permapent Court of Arbitration, first delegate plenipotentiary ;

His Excellency Mr Juan P. Castro, ex-President of the Senate, Envoy
Extraordmar)_r and Minister Plenipotentiary at Paris, member of the Permanent
Court of Arbitration, delegate plenipotentiary ;

(;olonel SEBASTIAN BugUET, Commanding a Regiment of Field Artillery,
technical delegate ;

Mr. SAM'UEL BLIXEN, ex-professor at the University, Secretary of the Cham-
ber of Deputies, secretary of the delegation;

Mr. Pepro Man1Int Rios, Deputy, secretary of the delegation.
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UNITED STATES OF VENEZUELA

Mr. Jost GIiL FortouL, Chargé d’Affaires at Berlin, delegate plenipotentiary;
Mr. LAUREANO VALLENILLA LANZ, secretary of the delegation.



[15]
BUREAU OF THE CONFERENCE

Honorary President

His Excellency Jonkheer D. A. W. vaN TETS VAN GouprIAAN, Minister for
Foreign Affairs of Her Majesty the Queen of the Netherlands.

President

His Excellency Mr. NeLiow, first delegate of Russia.

Vice President

Mr. W. H. bE BEAUFORT, first delegate of the Netherlands.

SECRETARIAT

Secretary General

Mr. W. Doupe vaN TroostwIJK, Resident Minister of Her Majesty the
Queen of the Netherlands.

Secretary General in Charge of Drafting

His Excellency Mr. Prozor, Councilor of State, technical delegate of Russia.

Secretaries

Mr. P. DeLviNcourT, Secretary of Embassy of the First Class of France;

Mr. J. H. van Roven, Counselor of Legation of the Netherlands;

Jonkheer C. van VrEDENBURCH, Counselor of Legation of the Netherlands;

Mr. A. BaiLLy-BLancHARD, Second Secretary of Embassy of the United
States of America;

Mr. A. Ripot, Secretary of Embassy of the First Class of France;

Count bE LICHTERVELDE, Secretary of Legation of the First Class of Belgium;

Mr. E. MARGARITESCU-GRECIANU, Secretary of Legation of the First Class
of Roumania:

Mr. CuarLES GARBASSO, Secretary of Embassy of the First Class of Italy;
, er. C. CroMMELIN, Secretary of Legation of the First Class of the Nether-
ands;

. Mr. Jarousse pE SiLrLac, Secretary of Embassy of the Second Class of
rance;
Mr. R. SporTorNo, Secretary of Embassy of the First Class of Spain;
Baron NoLDE, secretary of the delegation of Russia;
16
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Mr. ManpeELsTaM, Second Dragoman of the Embassy of Russia;
Mr. Loris-M£ELIkOFF, Second Secretary of the Legation of Russia;

Baron CLAUzEL, Secretary of Embassy of the Third Class of France;

[16] Mr. H. Nacaoka, Third Secretary of the Legation of Japan;

Mr. Warrorp H. M. SeLpy, Third Secretary of Legation of Great Britain;
Mr. N. Tuforoky, Secretary of Legation of the Second Class of Greece;
Mr. G. J. W. PurnaM-CrRAMER, Lieutenant in the Netherland Royal Navy;
Baron G. GUILLAUME, Secretary of Legation of the Second Class of Belgium;
Mr. W. voN ScHEVEN, Attaché of Legation of Germany;

Assistant Secretaries

Mr. F. DonkER CURTIUS;

Jonkheer C. oE JonGE;

Mr. ELLery Cory SToweLL, Secretary of the delegation of Panama;
Jonkheer O. vaAN SWINDEREN ;

Mr. CHENG-LOH, Secretary of the delegation of China;

Jonkheer G. C. W. van TETs.
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BUREAUS AND MEMBERS OF THE COM-
MISSIONS AND SUBCOMMISSIONS

FIRST COMMISSION

Improvements to be made in the provisions of the Convention relative to the
pacific settlement of international disputes.

International commissions of inquiry and questions relating thereto.

Questions relative to maritime prizes.

Honorary Presidents: His Excellency Mr. CageTAN MEREY VON KAPosS-MERE.
His Excellency Mr. Ruy Barsosa.
His Excellency the Right Honorable Sir Epwarp FRY,

G.C.B.
President: His Excellency Mr. Lion Bourceois.
Vice Presidents: Mr. KrIiEGE.

His Excellency Mr. CLEoN Ri1zo RANGABE,
His Excellency Mr. Guibo PompiLy.
His Excellency Mr. GonzaLo A. EsTEva,

FIRST SUBCOMMISSION

Improvements to be made in the provisions of the Convention relative to the
pacific settlement of international disputes.
International commissions of inquiry and questions relating thereto.

President: His Excellency Mr. Ltoxn Bourceois.
Assistant President: Mr. Guipo FusinaTo.
Secretary: Baron p’EsToURNELLES DE CONSTANT.
Reporter: His Excellency BArRON GUILLAUME.
Members: Mr. KrikGE.

Dr. Zorn,

His Excellency Mr. Josepr H. CHOATE.

His Excellency Mr. HoraceE PoRrTER.
[18] His Excellency Mr. Uriazr M. Rosk.

His Excellency Mr. Davip JayNe HiLL,

Mr. WiLLiam I. BucHANAN.

Mr. James Brown Scorrt.

Mr. CHARLES HENRY BUTLER.

His Excellency Mr. RoQue SAENZ PENA.

His Excellency Mr. Luis M. Draco.

His Excellency Mr. CarLos RopriGUEZ LARRETA.

Captain Juan A. MarTin.

His Excellency Baron CarL voN MaccHiIo.
18
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MEMBERS OF COMMISSIONS 19

Mr. HeinricH LAMMASCH.

Chevalier Otro voN WEIL,

His Excellency Mr. J. van pEN HeuveL.

His Excellency Mr. FErNaNDO E. GUACHALLA,

His Excellency Mr. Ruy BArBosA.

His Excellency Mr. Epuaroo F. S. pos SaANTOs Lisoa.

Major General VRBAN VINAROFF.

Mr. IvAN KARANDJOULOFF.

His Excellency Mr. DoMminGgo GANA,

His Excellency Mr. Aucusro MATTE.

His Excellency Mr. CArRLoS CONCHA.

His Excellency Mr. Lou TSENG-TSIANG.

His Excellency the Honorable Joun W. FoSTER.

His Excellency Mr. TSiEN SUN.

General Jorce HoLguin.

Mr. SANTIAGO PEREZ TRIANA.

Mr. ANTONIO SANCHEZ DE BUSTAMANTE.

His Excellency Mr. GonzALo DE QUESADO Y ARGSTEGUIL,

Mr. MANUEL SANGUILY.

His Excellency Mr. C. Brun.

Mr. Francisco HENRIQUEZ 1 CARVAJAL.

Mr. AroLiNAR TEJERA,

His Excellency Mr. Victor RENDON.

Mr. ENrRIQUE DorRN Y DE ALSUA,

His Excellency Mr. pe ViLLa URRUTIA,

Mr. GaBrie. MAURA Y GaMazo, COUNT DE LA MORTERA.

Mr. Louis RENAULT.

Mr. FROMAGEOT.

His Excellency the Right Honorable Sir Epwarp Fry,
G.CB.

His Excellency Sir Henry Howarp, K.C.M.G., C.B.

Mr. Evyre CroweE.

Mr. Cecit. Hursr.

His Excellency Mr. CLEoN Ri1zo RANGABE, .

Mr. GEORGIOS STREIT,

Colonel of Artillery C. SAPOUNTZAKIS.

Mr. Jost TisLE MacHADO.

His Excellency Mr. JeaN Josepa DALBEMAR.

His Excellency Mr. JacQues LEGER.

Mr. Pigrre HUDICOURT.

His Excellency Count GruseppE TORNIELLI BRUSATI b1
VERGANO,

His Excellency Mr. Guino PomMPpIL].

His Excellency Mr. Keiroku TsupzUKI.

Mr. HeEnry WiLLarp DENISON.

His Excellency Mr. EvscHEN.

Count pE VILLIERS,

His Excellency Mr. GonzaLo A. ESTEVA.

His Excellency Mr. Francisco L. pE LA BARraA.

His Excellency Mr. CrisanT0 MEDINA.
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His Excellency Mr. Francis HAGERUP.

Mr. CuristiaN Lous LANGE.

Mr. BerLisario Porras.

His Excellency Mr. Eusesio MACHAIN,

His Excellency Mr. T. M. C. Asskgr.

Mr. J. A. LoEFF.

Jonkheer W. J. M. vaN EysiNGa.

His Excellency Mr. CarrLos G. CANDAMO.

Mr. GusTavo DE LA FUENTE.

His Excellency SAMAD KziaN MoMTAS-ES-SALTANEH.
His Excellency Mirza AuMED KHAN SApIG UL MULK,
His Excellency the MARQUIS DE SOVERAL.

His Excellency Count pE SELIR.
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Captain C. L. OrrLEY, M.V.O,, R.N. A.D.C.
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(] OPENING MEETING

JUNE 15, 1907

Germany, the United States of America, Argentine Republic, Austria-Hun-
gary, Belgium, Bolivia, the United States of Brazil, Bulgaria, Chile, China, Co-
lombia, Republic of Cuba, Denmark, Dominican Republic, Ecuador, Spain, IFrance,
Great Britain, Greece, Guatemala, Republic of Haiti, Honduras, Italy, Japan,
Luxemburg, the United States of Mexico, Montenegro, Nicaragua, Norway, Re-
public of Panama, Paraguay, the Netherlands, Peru, Persia, Portugal, Roumania,
Russia, Salvador, Serbia, Siam, Sweden, Switzerland, Turkey, Uruguay, Vene-
zuela:

Having accepted the invitation of His Majesty the Emperor of All the Rus-
sias to take part in the Second Peace Conference, proposed in the first instance
by the President of the United States of America, convoked by Her Majesty the
Queen of the Netherlands, and assembled for the purpose of giving a fresh de-
velopment to the humanitarian principles which served as a basis for the work
of the great international assemblage of 1899, the delegates of the said Powers

have met in conference to-day, June 15, 1907, at three o’clock, in the Hall of the
Knights, at The Hague.

Present:

For Germany.

His Excellency Baron MARSCHALL vOoN BIEBERSTEIN, Minister of State, Im-
perial Ambassador at Constantinople, first delegate plenipotentiary;

Mr. Kriece, Imperial Envoy on Extraordinary Mission at the present Con-
ference, Privy Councilor of Legation and Legal Adviser to the Ministry for
Foreign Affairs, member of the Permanent Court of Arbitration, second delegate
plenipotentiary ; '

Rear Admiral SieceL, Naval Attaché to the Imperial Embassy at Paris, naval
delegate ;

Major General voN GUNDELL, Quartermaster General of the General Staff
of the Royal Prussian Army, military delegate; :
_ Dr. Zory, professor of the Faculty of Law at the University of Bonn, Judi-
cial Prlyy gouncxlor, member of the Prussian Upper Chamber, Crown Syndic,
scientific delegate ;
[40] Mr. Gorperrt, pounselor of Legation and Counselor attached to the Depart-
ment for Foreign Affairs, assistant delegate ;

Mr. RerzMANN, Lieutenant Commander on the Naval General Staff, assist-
ant naval delegate. ,

36
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For the United States of America:

His Excellency Mr. Joseru H. CHOATE, ex-Ambassador at London, Ambassa-
dor Extraordinary, delegate plenipotentiary;

His Excellency Mr. HoracE PorTER, ex-Ambassador at Paris, Ambassador
Extraordinary, delegate plenipotentiary ;

His Excellency Mr. Uriam M. Rosk, Ambassador Extraordinary, delegate
plenipotentiary ;

His Excellency Mr. Davip Jayne IiLL, ex-Assistant Secretary of State,
Envoy Extraordinary and Minister Plenipotentiary at The Hague, delegate pleni-
potentiary ;

Rear Admiral CuarLEs S. SpErry, ex-president of the Naval War College,
Minister Plenipotentiary, delegate plenipotentiary;

Brigadier General Georce B. Davis, Judge Advocate General of the United
States Army, Minister Plenipotentiary, delegate plenipotentiary ;

Mr. WiLLiaym I. BucHANAN, ex-Minister at Buenos Aires, ex-Minister at
Panama, Minister Plenipotentiary, delegate plenipotentiary;

Mr. James Brown Scorr, Solicitor for the Department of State, technical
delegate.

For the Argentine Republic:

His Excellency Mr. Rogue SAENz PERA, ex-Minister for Foreign Affairs,
Envoy Extraordinary and Minister Plenipotentiary at Rome, member of the Per-
manent Court of Arbitration, delegate plenipotentiary ;

His Excellency Mr. Lurs M. Draco, ex-Minister for Foreign Affairs, deputy
member of the Permanent Court of Arbitration, delegate plenipotentiary ;

His Excellency, Mr. CarLos RopriGUEz LARRETA, ex-Minister for Foreign
Affairs, member of the Permanent Court of Arbitration, delegate plenipotentiary.

For Austria-Hungary:

His Excellency Mr. Cajeran MErey voN Karos-MErg, Privy Councilor of
His Imperial and Royal Apostolic Majesty, Ambassador Extraordinary and Pleni-
potentiary, first delegate plenipotentiary;

His Excellency Baron Carr von Maccuio, Envoy Extraordinary and Min-
ister Plenipotentiary at Athens, second delegate plenipotentiary ;

Mr. Heinricar LamuascH, professor at the University of Vienna, Aulic
Councilor, member of the Austrian Upper Chamber of the Reichsrath, member
of the Permanent Court of Arbitration, scientific delegate ;

Mr. Axton Havus, Rear Admiral, naval delegate;

Baron WrapimirR GIesL voN GIESLINGEN, Major General, Military Pleni-

potentiary at the Imperial and Royal Embassy at Constantinople and at the

[41] Imperial and Royal Legation at Athens, military delegate;
The Chevalier Otrto von WiteL, Aulic and Ministerial Councilor at the
Ministry of the Imperial and Royal Household and of Foreign Affairs, delegate;
Mr. Jurius SziLissy voN SziLAs unp Piuis, Counselor of Legation, dele-

gate.

For Belgium:
His Excellency Mr. JuLes vaN pEN HEUVEL, Minister of State, ex-Minister
of Justice, delegate plenipotentiary ;
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His Excellency Baron GuiLLAUME, Envoy Extraordinary and Minister
Plenipotentiary at The Hague, member of the Royal Academy of Roumania, dele-

gate plenipotentiary.

For Bolivia:

His Excellency Mr. CLaupio PINILLA, Minister for.Foreig‘n Affairs, mem-
ber of the Permanent Court of Arbitration, delegate ple.m.potentxar){; '

His Excellency Mr. Fernvanoo E. GuacHALLa, Minister Plenipotentiary at
London, delegate plenipotentiary.

For the United States of Brazil:

His Excellency Mr. Ruy Barsosa, Ambassador Extraordinary and Pleni-
potentiary, Vice President of the Senate, ex-Minister of the Treasury and Vice
President of the Provisional Government, member of the Permanent Court of
Arbitration, delegate plenipotentiary.

For Bulgaria:

Major General on the Staff VrBAN VINaroFr, Honorary General, first dele-
gate plenipotentiary;

Mr. Ivan KARANDJOULOFF, Procureur Général of the Court of Cassation,
second delegate plenipotentiary;

Commander S. Dimitrierr, Chief of the Staff of the Bulgarian Flotilla,
delegate.

For Chile:

His Excellency Mr. DoMingo Gana, Envoy Extraordinary and Minister
Plenipotentiary at London, delegate .plenipotentiary ; ‘

His Excellency Mr. Avcusto MattE, Envoy Extraordinary and Minister
Plenipotentiary at Berlin, delegate plenipotentiary;

His Excellency Mr. CArLos CoNcHA, ex-Minister of War, ex-President of
the Chamber of Deputies, ex-Envoy Extraordinary and Minister Plenipotentiary
at Buenos Aires, delegate plenipotentiary.

For China:

His Excellency Mr. Lou Tseng-Tsiang, Ambassador Extraordinary, dele-
gate plenipotentiary ;

_His Excellency the Honorable Joun W. FosTer, ex-Secretary of State at the
United States Department for Foreign Affairs, delegate plenipotentiary ;

His Excellency Mr. Tsien SuN, Envoy Extraordinary and Minister Pleni-
[42] potentiary at The Hague, delegate plenipotentiary ;

Colonel W. S. Y. Ting, Judge Advocate General at the War Office, mili-
tary delegate;

%/Ir. Cranc CHING-TONG, Secretary of Legation, assistant delegate ;
Ir. CHao Hi-cH1vU, ex-Secretary of the Imperial Chinese Mission and Lega-

tion at Paris and Rome, assistant delegate.
For Colombia:

General Jorce HoLcuiN, delegate plenipotentiary;
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Mr. SaNTiAGO PERrEz TRIANA, delegate plenipotentiary;
His Excellency General M. Varcas, Envoy Extraordinary and Minister
Plenipotentiary at Paris, delegate plenipotentiary.

For the Republic of Cuba:

Mr. ANTONIO SANCHEZ DE BUSTAMANTE, professor of international law at
the University of Havana, Senator of the Republic, delegate plenipotentiary;

His Excellency Mr. GonzaLo pE QUESADA Y AROSTEGUI, Envoy Extraordi-
nary and Minister Plenipotentiary at Washington, delegate plenipotentiary;

Mr. MaNUEL SANGUILY, ex-Director of the Institute of Secondary Educa-
tion at Havana, Senator of the Republic, delegate plenipotentiary.

For Denmark:

His Excellency Mr. C. Brun, Envoy Extraordinary and Minister Plenipo-
tentiary at Washington, first delegate plenipotentiary;

Rear Admiral C. F. ScHELLER, second delegate plenipotentiary;

Mr. A. VepeL, Chamberlain, Head of Department at the Royal Ministry for
Foreign Affairs, third delegate plenipotentiary.

For the Dowminican Republic:

Mr. Francisco HENrIQUEZ 1 CarvaJaL, ex-Minister for Foreign Affairs,
member of the Permanent Court of Arbitration, delegate plenipotentiary ;

Mr. ApoLINAR TEJERA, rector of the Professional Institute of Santo Domingo,
member of the Permanent Court of Arbitration, delegate plenipotentiary.

For Ecuador:

His Excellency Mr. Vicror RENDON, Envoy Extraordinary and Minister
Plenipotentiary at Paris and Madrid, delegate plenipotentiary ;

Mr. ENRIQUE DORN Y DE ALsUA, Chargé d’Affaires at Paris, delegate pleni-
potentiary.

For Spain:

His Excellency Mr. W. R. pE ViLLa UrrUTIA, Senator, ex-Minister for For-
eign Affairs, Ambassador Extraordinary and Plenipotentiary at London, first
delegate plenipotentiary;

His Excellency Mr. Josg pE LA Rica v Carvo, Envoy Extraordinary and
Minister Plenipotentiary at The Hague, delegate plenipotentiary;

Mr. Gasrie MAURA v Gamazo, CouNT DE LA MorTERA, Deputy to the
[43] Cortes, delegate plenipotentiary ;

Mr. J. Jorre MonTO0JO, Colonel on the Staff, Aide-de-camp to the Minister
of War, assistant military delegate;

Captain F. CuAcoN, Head of the Naval Commission in Europe, assistant
naval delegate.

For France:

His Excellency Mr. Lton Bourceois, Ambassador Extraordinary, Senator,
ex-President of the Council, ex-Minister for Foreign Affairs, member of the
Permanent Court of Arbitration, delegate, first plenipotentiary ;
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Baron »’EsTOURNELLES DE CONSTANT, Senator, Ministe.r Plenipotentiary of
the First Class, member of the Permanent Court of Arbitration, delegate, second

ipotentiary; )
plemﬁ?: Ifoui,s RENAULT, professor at the Faculty of Law at Parlg, Honor?.ry
Minister Plenipotentiary, Legal Adviser to the Ministry for Foreign Affairs,
member of the Institute, member of the Permanent Court of Arbitration, dele-
gate, third plenipotentiary ; . .

His Excellency Mr. Marceruin PeLier, Envoy Extraordinary and Minis-
ter Plenipotentiary at The Hague, delegate, fourth plenipotentiary;

Lieutenant General AMOUREL, military delegate;

Rear Admiral Araco, naval delegate;

Mr. FromacEoT, advocate at the Court of Appeal at Paris, technical dele-
gate;

Captain Lacazg, second naval delegate.

For Great Britain:

His Excellency the Right Honorable Sir Epwarp Fry, G.C.B., member of
the Privy Council, Ambassador Extraordinary, member of the Permanent Court
of Arbitration, delegate plenipotentiary; ’

His Excellency the Right Honorable Sir Ernest Mason Sarow, G.C.M.G,,
member of the Privy Council, member of the Permanent Court of Arbitration,
delegate plenipotentiary ;

His Excellency the Right Honorable Lord Reay, G.C.S.1., G.C.LLE., mem-
ber of the Privy Council, ex-president of the Institute of International Law, dele-
gate plenipotentiary ;

His Excellency Sir HENry Howarp, K.C.M.G., C.B., Envoy Extraordinary
and Minister Plenipotentiary at The Hague, delegate plenipotentiary;

Lieutenant General Sir Epmonp R. Eries, G.C.LE., K.C.B., military dele-
gate;

Captain C. L. Or1LEY, M.V.O,, R.N,, A.D.C, naval delegate.

For Greece:

His Excellency Mr. CLion Rizo Rancast, Envoy Extraordinary and Min-
ister Plenipotentiary at Berlin, first delegate plenipotentiary ;

Mr. Georaios STrEIT, professor of international law at the University of
Athen§, member of the Permanent Court of Arbitration, second delegate pleni-
potentiary;

Colonel of Artillery C. Sapountzaxis, Chief of the General Staff, technical
delegate,
[44] For Guatemala:

Mr. Jost TisLe MacHApo, Chargé d’Affaires at The Hague and London,
member of the Permanent Court of Arbitration, delegate plenipotentiary,

For the Republic of Haiti:

His Excellency Mr. Jean Josepr DALBF i i
] . : . JE: EMAR, Envoy Extraordin Min-
ister Plenipotentiary at Paris, delegate plerxipotentiary;y ary and Min

Mr. Pierre Hubicourr, ex i i i
. DURT, ex-professor of international public law, advocate
at the bar of Port au Prince, delegate plenipotentiary. d ,
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For Italy:

His Excellency Count GiuseppE TorRNIELLI Brusati pr VErGANO, Senator
of the Kingdom, Ambassador of His Majesty the King at Paris, member of the
Permanent Court of Arbitration, president of the Italian delegation, delegate
plenipotentiary ;

His Excellency Mr. Guipo PoumriLy, Parliamentary Deputy, Assistant Secre-
tary of State at the Royal Ministry for Foreign Affairs, delegate plenipotentiary;

Mr. Guipo FusinaTo, Councilor of State, Parliamentary Deputy, ex-Min-
istér of Education, delegate plenipotentiary ;

Mr. Marius NicoLis pE RopiLant, General of Brigade, technical delegate;

Mr. Frangors CasticLia, Captain in the Navy, technical delegate.

For Japan:

His Excellency Mr. Kerroku Tsupzuki, Ambassador Extraordinary and
Plenipotentiary, first delegate plenipotentiary;

His Excellency Mr. Aimaro Sato, Envoy Extraordinary and Minister Pleni-
potentiary at The Hague, second delegate plenipotentiary;

Mr. HeExry WiLLARD DENisoN, Legal Adviser to the Imperial Ministry for
Foreign Affairs, member of the Permanent Court of Arbitration, technical dele-
gate; '

Major General YosHIFURU AKIYAMA, Inspector of Cavalry, technical dele-
gate;

Rear Admiral Havao SH1MAMURA, president of the Naval College at Eta-
jima, technical delegate.

For Luremburg:

Count pE ViLLERS, Chargé d’Affaires at Berlin, delegate plenipotentiary.

For Mexico:

His Excellency Mr. Gonzaro A. EstEva, Envoy Extraordinary and Minister
Plenipotentiary at Rome, first delegate plenipotentiary ;

His Excellency Mr. SepastiAn B. pE Mier, Envoy Extraordinary and Min-
ister Plenipotentiary at Paris, second delegate plenipotentiary;

His Excellency Mr. Francisco L. bE LA Barra, Envoy Extraordinary and
Minister Plenipotentiary at Brussels and at The Hague, third delegate plenipo-
tentiary.

For Montenegro:

His Excellency Mr. NeLipow, Privy Councilor, Russian Ambassador at Paris,
delegate plenipotentiary;
[45] His Excellency Mr. MarTENS, Privy Councilor, permanent member of the
Council of the Imperial Russian Ministry for Foreign Affairs, delegate
plenipotentiary ;
His Excellency Mr. Tcuaryrow, Councilor of State, Chamberlain, Envoy
Extraordinary and Minister Plenipotentiary of Russia at The Hague, delegate
plenipotentiary.
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For Nicaragua:

His Excellency Mr. Crisanto MEDINA, Envoy Extraordinary and Minister
Plenipotentiary at Paris, delegate plenipotentiary.

For Norway:

His Excellency Mr. Francrs Hacerup, ex-President of the Council, ex-pro-
fessor of law, member of the Permanent Court of Arbitration, Envoy Extraordi-
nary and Minister Plenipotentiary at The Hague and Copenhagen, delegate pleni-
potentiary ; '

Mr. Joacuim Grieg, ship-owner and Deputy, technical delegate;

Mr. Curistian Lous LaNGE, Secretary to the Nobel Committee of the Nor-
wegian Storthing, technical delegate.

For Panama:

Mr. Berisario Porras, delegate plenipotentiary.

For Paraguay:

His Excellency Mr. Eusesio MacuaiN, Envoy Extraordinary and Minister
Plenipotentiary at Paris, delegate plenipotentiary.

For the Netherlands:

Mr. W. H. pe Beaurort, ex-Minister for Foreign Affairs, member of the
Second Chamber of the States General, delegate plenipotentiary ;

His Excellency Mr. T. M. C. Asser, Minister of State, member of the Coun-
cil of State, member of the Permanent Court of Arbitration, delegate plenipoten-
tiary;

His Excellency Jonkheer J. C. C. pEN Beer PoorTuUGAEL, Lieutenant General
on the retired list, ex-Minister of War, member of the Council of State, delegate
plenipotentiary ; »

His Excellency Jonkheer J. A. ROEeLL, Aide-de-camp to Her Majesty the
Queen in Extraordinary Service, Vice Admiral on the retired list, ex-Minister
of Marine, delegate plenipotentiary;

Jonkheer W. J. M. vax Evsinga, Head of the Political Section at the Min
. istry for Foreign Affairs, assistant delegate; -

Jonkheer H. A. van KarNEBEEK, Gentleman of the Chamber, Assistant Head
of Department at the Colonial Office, assistant delegate;

Mr. H. G. Surig, Naval Lieutenant of the First Class, technical delegate.

For Peru:
His Excellency Mr. CarLos G. Canpamo, Envoy Extraordinary and Minis-

ter Plenipptentiary at Paris and London, member of the Permanent Court of Arbi-
tration, delegate plenipotentiary;

[46] Mr. Gustavo pE LA FUENTE, First Secretary of Legatioﬁ at Paris, assistant
delegate.
For Persia:

His Excellency Samap Kuan Momras-Es-SaLtaNeH, Envoy Extraordinary
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and Minister Plenipotentiary at Paris, member of the Permanent Court of Arbi-
tration, first delegate plenipotentiary ;

His Excellency Mirza Anmep KuaN SapicH vL MuLk, Envoy Extraordi-
nary and Minister Plenipotentiary at The Hague, delegate plenipotentiary.

For Portugal:

His Excellency the Marquis pe SoverarL, Councilor of State, Peer of the
Realm, ex-Minister for Foreign Affairs, Envoy Extraordinary and Minister Pleni-
potentiary at London, Ambassador Extraordinary and Plenipotentiary, delegate
plenipotentiary ;

His LExcellency Count pe SELIR, Envoy Extraordinary and Minister Pleni-
potentiary at The Hague, delegate plenipotentiary ;

His Excellency Mr. ALBERTO D’OLIVEIRA, Envoy Extraordinary and Minis-
ter Plenipotentiary at Berne, delegate plenipotentiary;

Lieutenant Colonel Tomaz AnNtonio GArcia Rosapo, General Staff, technical
delegate.

For Roumania:

His Excellency Mr. ALEXANDRE BELpIMAN, Envoy Extraordinary and Min-
ister Plenipotentiary at Berlin, first delegate plenipotentiary; :

His Excellency Mr. Epcarp Mavrocorbarto, Envoy Extraordinary and Min-
ister Plenipotentiary at The Hague, second delegate plenipotentiary ;

Captain ALEXANDRE STURDZA, General Staff, technical delegate.

For Russia:

His Excellency Mr. NeLwow, Privy Councilor, Russian Ambassador at
Paris, delegate plenipotentiary ;

His Excellency Mr. Martens, Privy Councilor, permanent member of the
Council of the Imperial Ministry for Foreign Affairs, delegate plenipotentiary ;

His Excellency Mr. Tcuarvkow, Councilor of State, Chamberlain, Envoy
Extraordinary and Minister Plenipotentiary at The Hague, delegate plenipoten-
tiary;

His Excellency Mr. Prozor, Councilor of State, Chamberlain, Russian Min-
ister at Rio de Janeiro, Buenos Aires and Montevideo, technical delegate;

Major General Yermorow, Military Attaché at London, technical delegate;

Colonel MicmugeLsoN, Military Attaché at Berlin, technical delegate;

Captain Beng, Naval Attaché at London, technical delegate;

Colonel OvrcHINNIKOW, of the Admiralty, professor of international law at

the Naval Academy, technical delegate.

[47] For Salvador:
Mr. Pepro J. Marneu, Chargé d’Affaires at Paris, member of the Per-

manent Court of Arbitration, delegate plenipotentiary;
Mr. Santiaco Pirez TriANA, Chargé d’Affaires at London, member of the

Permanent Court of Arbitration, delegate plenipotentiary.

For Serbia:
His Excellency General Sava GrouircH, President of the Council of State,
delegate plenipotentiary;
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His Excellency Mr. Micovan Mitovaxoviren, Envoy Extraordinary .and
Minister Plenipotentiary at Rome, member of the Permanent Court of Arbitra-
tion, delegate plenipotentiary ; .

His Excellency Mr. Micuer MiLrrcneviter, Envoy Extrgordmz%ry and
Minister Plenipotentiary at London and The Hague, delegate plenipotentiary.

For Stam: '

Major General Mom Cuaripey UpoM, Envoy Extraordinary and Minister
Plenipotentiary, first delegate plenipotentiary ; . ' .

Mr. Corraciont p'OreLLI, Counselor of Legation at Paris, delegate plenipo-

tentiary; ' '
Captain Luanc BuvanartH NARUBAL, delegate plenipotentiary.

For Sweden:

His Excellency Mr. Knut Hyarmar Leonarp HaMMArRskyOLD, Envoy Ex-
traordinary and Minister Plenipotentiary at Copenhagen, ex-Minister of Justice,
member of the Permanent Court of Arbitration, first delegate plenipotentiary;

Mr. Joman~es HELLNER, ex-Minister without Portfolio, ex-member of the
Supreme Court of Sweden, member of the Permanent Court of Arbitration, sec-
ond delegate plenipotentiary;

Colonel Davip HEpENGREN, Commanding a Regiment of Artillery, technical
delegate;

Commander Gustar AF KLint, Head of a Section on the Staff of the Royal
Navy, technical delegate.

For Switserland ;

His Excellency Mr. Gaston CaruiN, Envoy Extraordinary and Minister
Plenipotentiary at London and The Hague, delegate plenipotentiary;

Mr. Eucine BoreL, Colonel on the General Staff, professor at the University
of Geneva, delegate plenipotentiary ;

.Mr. Max HuUBER, professor of law at the University of Ziirich, delegate
plenipotentiary.

For Turkey:

His Excellency Turknan Pasua, Ambassador Extraordinary, Minister of
the Evkaf, first delegate plenipotentiary ; :

His Excellency REcuip Bey, Turkish Ambassador at Rome, delegate pleni-
potentiary; }
His Excellency Vice Admiral MeHEMED Pasma. dele i iary ;
. , gate plenipotentiary;
(48] Rarr Bey, Legal Adviser on the Civil List, assistant delegatel;) ’ ¢
Colonel on the Staff MEHEMMED Saip Bey, assistant delegate.

For Uruguay:

His Excellency Mr. Jost BATLLE v OrpoXEz, ex-President of the Republic,
member of the Permanent Court of Arbitration, first delegate plenipotentiary;
His Excellency Mr. Juan P. Castro, ex-President of the Senate, Envoy

Extraordinary and Minister Pleni i i
y an potentiary at Paris, member of
Court of Arbitration, delegate; the Permanent
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Colonel SeBastiaN Buquer, Commanding a Regiment of Field Artillery,
technical delegate.

For Venezuela:

Mr. Josk GiL Fortour, Chargé d’Affaires at Berlin, delegate plenipotentiary.

His Excellency Jonkheer van Tets van Goudriaan, Minister of Foreign Af-
fairs of the Netherlands, opens the meeting with the following address:

GENTLEMEN: In the name of Her Majesty the Queen, my august sovereign,
I have the honor to bid you welcome.

Joining in the idea which inspired His Majesty the Emperor of All-the
Russias, when that monarch addressed the Powers with a proposal to send dele-
gates to a Second Peace Conference, Her Majesty the Queen was happy to allow
her capital again to offer hospitality to your illustrious assembly.

The Government of the Netherlands has charged me to express in this cham-
ber its sentiments of profound respect and sincere gratitude towards the august
sovereign who took the initiative in the matter of the Conference.

The work begun in 1899 has made progress in the eight years which have
elapsed since the First Conference. It will be for history to record the dates
which mark out this development. At any rate they are known to you. I need
not therefore call them back to your minds, but I think it fitting not to neglect to
offer at this time the tribute of our gratitude to the eminent statesman who pre-
sides over the destinies of the United States of America. President ROOSEVELT
powerfully contributed to making the seed grow which was sown by the august
initiator of formal international assemblies convoked to discuss the rules of inter-
national law and to give them precision, which rules, as the States themselves are
the first to perceive, should govern their relations with each other.

The results of the work of the First Conference have been severely criticized.

These criticisms and the events which have taken place and which, according
to some pessimistic minds, have proved how fruitless the efforts of that Confer-
ence were, have not seriously weakened the current of public opinion, which had

arisen in favor of the work of the assembly of 1899.
[49] The eagerness with which the Powers have responded to the call addressed to

them seems to be the best proof that the people and their Governments, far
from losing interest in this current of public opinion, feel its influence. This
welcome, which was unanimously favorable so to speak, seems to me a good omen.
I see in it an indication which would seem to justify the hope that the Conference,
which begins its labors to-day, will mark a stage on the road leading to the goal
before us, and that it will not be the last conference to meet at The Hague for the
same purpose.

" The increased number of States represented — their number has nearly
doubled — is another favorable symptom. In my opinion, we cannot easily fail to
perceive the far-reaching effect of this, for the greater number of the States par-
ticipating in the Conference, the more certain will be the general and undisputed
observance of the provisions upon which they agree.

The House in the Wood, where in 1899 the delegates of the Powers held their
meetings, was not large enough to welcome a world conference of vast numbers.
It was therefore necessary to prepare another place of meeting.

The venerable chamber which you have just entered was built in the thirteenth
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century by WicLiam II, Count of Holland, King of the: Romans,. Far-re;c}n{lg
decrees which later issued from this chamber, l?rQLIght hlm‘ a certa’m fame in his-
tory. At present the States General meet here in joint session. We have thought
it a place worthy to receive the Second Peace Conference, and it will acquire a
new title to historical celebrity, which will henceforth cross tl'le boundaries of
national history, now that its walls are about to hear the deliberations o.f an assem-
bly, the most completely representative of the States of the world which has met
up to our own day. .

I have, gentlemen, two propositions to make to you: first, that we.tele'graph
our respectful homage to His Majesty the Emperor of All the Russias in the
following words: '

At the beginning of its labors, the Second Peace Conferenc_e lays at the
feet of Your Majesty its respectful homage and expresses its profound
gratitude to you for having taken the initiative in continuing the work begun
in 1899. The Conference begs Your Majesty to be assured of its great
desire to labor with all its power for the accomplishment of the task, as
delicate as it is arduous, which has been entrusted to it. (Unanimous assent.)

I gather from your applause that your assent is unanimous.

I do not doubt but my second proposition will likewise receive your approval.

I therefore venture, gentlemen, to express the wish that the presidency of
your assembly be conferred upon the Ambassador of His Majesty the Emperor of
All the Russias, his Excellency Mr. NELipow, whose eminent qualities and vast
experience in affairs of State will greatly facilitate your labors. (Unanimous
assent.)

In view of the unanimous acceptance of my proposition, I beg his Excellency
Mr. NeLipow, Ambassador of Russia at Paris and first delegate, to be good enough
to accept the presidency and to take the presidential chair.

His Excellency Mr. Nelidow takes the presidential chair and delivers the
following address:

GENTLEMEN: Permit me first of all to perform an agreeable duty — to ex-
press to you my profound gratitude for the honor which you do me by entrusting
me with the direction of your labors. )

I well know that in graciously endorsing the kindly and flattering proposal of
the Minister of Foreign Affairs of the Netherlands, it is your desire to render

homage to a sovereign whom I have the honor to represent, who was the
[50] initiator of the Peace Conferences, and concerning whom his Excellency van

Ters vaN GoUDRrIAAN has just expressed himself in terms which deeply
touch me.

It was likewise your desire no doubt to express by your concurrence your
deference to the distinguished statesman who directs the foreign affairs of the
Netherlands, and whom I have the honor to count among my oldest colleagues and
friends. Therefore I believe I shall express the sentiments of all in requesting his
Excellency VAN TETs vaN GOUDRIAAN to retain his connection with the Confer-
ence by deigning to accept the title of its honorary president. (Unanimous
assent.).
© th{a fihrzltl (lixel;:mtse pfrOI})lOS;I thﬁt }lfou offer the vice-presidency of the Confere.nce
the Firer Peacegée of the Netherlands, Mr. pe BEAUI?‘ORT, under whose auspices

onference held its sessions. (Unanimous assent.)

As for me, I do not need to assure you that I shall put forth every effort to
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direct our work in such a way as to make it as fruitful as possible. To this end
I shall endeavor to keep peace among us by seeking points of contact and by
avoiding everything that might bring out differences of opinion that are too vio-
lent. I hope that L can count upon your sympathetic cooperation and your kind
indulgence to help along the good-will with which I shall undertake my duties.

But, first of all, gentlemen, we must perform a respectful duty to the most
gracious sovereign of the country which offers us such extensive hospitality. 1
therefore propose that you authorize me to send, in the name of the Conference,
the following telegram to Her Majesty the Queen of the Netherlands:

The representatives of forty-five States assembled at The Hague for the
Second Peace Conference, have the honor to lay at the feet of Your Royal
Majesty the expression of their gratitude for the gracious welcome which
has been given them in your capital, as well as the homage of their very
respectful devotion. (Unanimous assent.)

In assuming the duties with which you have entrusted me, I do not deem it
necessary, after the eloquent words which you have just heard from the lips of
the Minister of Foreign Affairs of the Netherlands, to remind you of what led up
to this Second Peace Conference and the part played in calling it by the eminent
head of the great North American Confederation, whose generous impulses are
always prompted by the noblest sentiments of justice and humanity. (Unanimous
applause.)

In seeing the representatives of nearly all constituted States gathered together
here in one assembly, I cannot help feeling a great and deep emotion. This is the
first time that such a thing has happened, and it was the idea of peace which
brought the Governments to delegate from every quarter of the globe the most
eminent men of their countries to discuss together the most cherished interests of
mankind — conciliation and justice. May I venture to consider this a good omen
for the progress of our labors and to express the hope that the same sentiments of
concord which have animated the Governments, will likewise prevail among their
representatives, and thus contribute to the success of the task which is imposed
upon us?

This task, gentlemen, which has been accepted by all the Governments,* con-
sists of two parts: on the one hand, we must endeavor to discover a method of
settling amicably differences which may arise between States, and thus prevent
ruptures and armed conflict. On the other hand, we must endeavor to lighten the
burdens of war — in case it breaks out — both as regards the combatants and those

who may be indirectly affected by it. These two problems have sometimes
[51] appeared to be incompatible.- When during the war of secession in the United

States, a professor — Dr. LI1EBER, I believe — drew up a plan of instructions
to commanders of troops occupying enemy territory and to the local authorities of
the occupied territory, with a view to lessening the difficulties of both and the
burdens of this abnormal condition of affairs, I heard the opinion expressed that
it was absolutely wrong to endeavor to alleviate the horrors of war. “To make
war short and infrequent,” I was told, “ the inhabitants of the countries engaged
in it must be made to feel its full burden, so that they will seek to end it as soon as
possible and be loth to begin again.” It seems to me, gentlemen, that this notion
is absolutely specious. The horrors of the conflicts in ancient times and the wars
of the Middle Ages lessened neither their length nor their frequency, whilst the

1 See ante, in initio. vol. i.
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alleviating regulations, which were adopted in the second half of the last century,
for the carrying on of war, for the treatment of prisoners and wounded, and, in
short, the whole series of humanitarian measures — which were the honor of t.he
First Peace Conference, and which are to be completed by the labors we are begin-
ning — have in nowise contributed to the developmeqt of a taste for war. . On the
contrary, they have spread throughout the whole civilized wqud a sentiment gf
international amenity and have created a peaceable current which reveals 1tse.1f in
the manifestations of sympathy with which public opinion welcomfzs ar}d will, I
hope, accompany our labors. We shall therefore have to persevere in this respect
along the road opened by our predecessors of 1899. ' o

As for the other part of our task — the means of preventing and avoiding
conflicts between States — it seems to me unnecessary to dwell upon the services
which the institutions and provisions established by the First Conference have
already rendered to the cause of peace and law. The opinion has been expressed
that the differences adjusted as a result of the First Hague Conference were no
more important than what might be called international “ justice of the peace”
cases. Well! gentlemen, justices of the peace render important services to public
order and tranquillity. They settle private quarrels amicably and help to keep the
atmosphere calm by removing petty causes of irritation between individuals, which
by accumulating sometimes produce serious hostility. It is the same with nations.
It is by preventing trifling dissensions in their relations that the way is prepared
for good understanding when greater interests are at stake. The official recogni-
tion of arbitration has already created a disposition on the part of the various
States to have recourse to it for settling disputes in a field whose boundaries are
constantly growing wider. Thus, since 1899 thirty-three arbitration conventions
have been concluded between different States. But, more than that, four serious
and complicated cases, capable of creating irritation between the Powers, have
been brought before the Hague Court of Arbitration. Likewise the commission
of inquiry created by the act of 1899 was, as everybody remembers, called upon to
take up a most serious case, which without this fortunate Convention might have
had the most dangerous consequences.

Therefore, gentlemen, we can look with respect upon the results of our prede-
cessors’ activity at The Hague. They should encourage us to persevere in the
work already accomplished and to give it a broader development. All the friends
of civilization follow with sympathetic interest the progress of international insti-
tutions emanating from the First Hague Conference, and a generous citizen of the
United States has even made gift of a fortune to erect here a sumptuous palace,
where the Peace Conference may have a permanent home. It is our duty to make
them worthy of this act of munificence. We can in this way show our gratitude -
to Mr. CARNEGIE. (Assent.)

However, let us not be too ambitious, gentlemen. Let us not forget that our
[52] means of action are limited; that nations are living beings, just like the

.mglwldl'xals _of which they are composed; that they have the same impulses;
that, if in daily life the judicial organs, in spite of the stern authority with which
they are invested, do not succeed in preventing quarrels, altercations, and violence
betw‘e_en individuals, it will be the same between nations, although the progress of
co.nc1hat.101'1 and the increasing humanization of manners and customs will cer-
tainly dlmlplsh the numbgr of such cases. Above all, gentlemen, let us not forget
that.there is a whole.ser.le's of cases, where honor, dignity, and essential interests
are involved, where individuals are concerned as well as where nations are con-
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cerned, and in which neither, whatever may be the consequences, will recognize
any other authority than that of their own judgment and personal feelings.

But let that not discourage us from dreaming of the ideal of universal peace
and the brotherhood of nations, which are after all only the higher aspirations of
the human soul. Is not the pursuit of an ideal, toward which we continually
strive without ever being able to reach it, essential to all progress? A tangible
goal once reached kills the impulse, while progress in any undertaking requires the
constant stimulation of an aspiration toward something higher. E.rcelsior is the
device of progress. Let us set bravely to work, our way lighted by the bright
star of universal peace and justice, which we shall never reach, but which will
always guide us for the good of mankind. For whatever we can do within the
modest limit of our means in the interest of individuals by lightening the burdens
of war and on behalf of States by avoiding conflicts, will constitute so many titles
to the gratitude of humanity, which we shall have won for the Governments that
we represent. (Unanimous applause.)

On the proposal of the President, the Conference elects, to compose its
secretariat:

As secretary general: Mr. W. Doupe van TroostwiJk, Minister resident
of Her Majesty the Queen of the Netherlands. :

As secretary general of drafting: Councilor of State Mr. Prozor, technical
delegate of Russia.

As secretaries:

Mr. P. DELviNCOURT, Secretary of Embassy of First Class of France;

Mr. J. H. van Roven, Counselor of Legation of the Netherlands;

Mr. A. BALLY-BLANCHARD, Second Secretary of Embassy of the United
States of America; _

Count bE LicHTERVELDE, Secretary of Legation of the First Class of Belgium;

Mr. E. MARGARITESCU-GRECIANU, Secretary of Legation of First Class of
Roumania ; '

Jonkheer van VREDENBURCH, Secretary of Legation of First Class of the
Netherlands;

Mr. C. CroMMELIN, Secretary of Legation of First Class of the Netherlands;

Mr. A. RiBot, Secretary of Embassy of Second Class of France;

Mr. Cu. Garsasso, Second Secretary of Embassy of Italy;

Mr. JaroUSSE DE SiLLAC, Secretary of Embassy of Second Class of France;
{53] Mr. R. SporTorno, Secretary of Embassy of Second Class of Spain;

Baron NoLpe, Acting, Secretary of the Ministry for Foreign Affairs of
Russia;

Mr. MANDELSTAM, Second dragoman of the Russian Embassy at Constanti-
nople ;

d Mr. Loris-MELIkOFF, Second Secretary of Legation of Russia;

Baron CLAUZzEL, Secretary of Embassy of Third Class of France;

Mr. H. Nacaoka, Third Secretary of Legation of Japan;

Mr. Warrorp H. M. SeLBy, Third Secretary of Legation of Great Britain;

Mr. N. TaEOTOKY, Secretary of Legation of Greece;

Mr. G. J. W. PurNaM-CRAMER, Lieutenant in the Royal Navy of the Nether-
lands;

Mr. W. voN ScHEVEN, Attaché of the Legation of Germany;

Baron G. GuitrLauMme, Attaché of the Legation of Belgium.

With a view to affording to the delegates of all the Powers the opportunity to
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get into touch with each other and to discuss the order of the important work
which the Conference is to undertake, the PRESIDENT proposes to postpone the
next meeting to a date to be later communicated to the delegates.

The meeting adjourns at 3:45 o’clock.

The President,
NeLmow,

Secretaries General,

W. Doupe vAN TROOSTWIJK.

Prozor.



[54]
SECOND PLENARY MEETING

JUNE 19, 1907

His Excellency Mr. Nelidow presiding.

The meeting opens at 3:15 o’clock.

"The minutes of the first plenary meeting are adopted.

The President reads the following telegram which Her Majesty the Queen
of the Netherlands has been pleased to address to him in reply to the message of
the Conference. '

I am happy to see the representatives of the different States united at
The Hague for the Second Peace Conference. Thanking your Excellency
for the sentiments of which you have been the interpreter, I extend best
wishes for the successful accomplishment of the great aim which the Con- .
ference has in view. :

(Signed) WILHELMINA.

The PresipENT proposes that the Conference request for the delegates,
through the kind medium of his Excellency the Minister for Foreign Affairs, the
favor of a reception by Her Majesty the Queen of the Netherlands, Her Majesty
the Queen Mother, and His Royal Highness the Prince of the Netherlands, Duke
of Mecklenburg. (Assent.)

The PresipExt then reads the telegram from His Majesty the Emperor of
Russia in response to the telegram which the Minister for Foreign Affairs of the
Netherlands had addressed to him in the name of the Conference after the opening
meeting.

This reply is thus worded:

Deeply touched by the sentiments contained in your telegram, I hasten
to extend to the Second Peace Conference my best wishes for the success of
the noble task entrusted to it.

(Signed) NicHoLAS.

The PresipENt informs the Conference that all the States which had not
participated in the Conference of 1899 and have been invited to the present Con-
ference, have adhered to the acts of the former. (Applause.)
[55] The Presipent asks the delegates to be good enough to deposit their full
powers with the secretary general, in so far as they have them in their pos-
session.
The PresipENT then reads the letter from his Excellency the first delegate of
China stating that as the condition of his health necessitates an absolute rest, he
has asked the second delegate, his Excellency Mr. Joun W. Foster, to replace

him temporarily in the meetings of the Conference.
51



52 PLENARY CONFERENCE

The PreSIDENT states that the Bureau has been completed by the appoint-
ment of Messrs. DoNker Curtius, Jonkheer C. DE JonGE, Jonkheer van SWIN‘-
pEREN, Jonkheer G. van Tets et TCHENG-LOH tO the office of the secretary gen-
eral of the Conference. )

The PresipeNT speaks a few words in praise of the late Baron Staar, who
presided at the Conference of 1899. Mr. StaAL, he says, was an hoporable man,
liked and esteemed by all. Many delegates remember the eminent role played by
him in the First Peace Conference. |

The PReSIDENT proposes that the delegates honor the memory of Mr. StaaL
by rising from their seats. (They rise.) :

The PrESIDENT proposes to follow the method em[_)loye_d by the Conference of
1899, adapting it to new conditions. The assembly being, indeed, very numerous,
it seemed useful for the regulation of its labors, to form a code of rules, which
the PresIDENT reads article by article.

This code is worded as follows:

REGULATIONS

ArticLe 1

The Second Peace Conference is composed of all the plenipotentiaries and
technical delegates of the Powers signatories of or adherents to the Conventions
"and Acts signed at the First Peace Conference of 1899. (Adopted.)

AgrTICLE 2

After the composition of its bureau, the Conference shall form commissions
for the study of the questions included in its program.

The plenipotentiaries of the Powers are free to register in any of these com-
missions according to their own convenience and to choose the technical delegates
who shall take part therein. (Adopted.)

ArTiCcLE 3

The Conference appoints the president and vice president of each commission.
The commissions appoint their secretary and their reporter. (Adopted.)

ArTICLE 4

. Each commission shall have the power to divide itself into subcommissions
which shall choose their own bureaus. (Adopted.)

ARTICLE 5

A drafting committee for coordinating the acts adopted by the Conference
and preparing them in their final form shall likewise be appointed by the Confer-
ence at the beginning of its labors. (Adopted.)

[56] ARTICLE 6 .
_ The members of the delegations are authorized to take part in the delibera-
tions of the plenary meetings of the Conference, as well as in the commissions of

which they form a part. Members of one and the same dele

replace one another. (4dopted) gation may mutually
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ArTICLE 7

Members of the Conference attending meetings of the commissions of which
they are not members are not entitled to take part in the deliberations without
special authorization by the presidents of the commissions. (Adopted.)

ARrTiCcLE 8

Each delegation has a right to only one vote.

The vote is taken by roll call according to the alphabetical order of the
Powers represented.

The delegation of one Power may have itself represented by that of another.

His Excellency Sir Edward Fry declares that the Dritish delegation objects
to the third paragraph of Article 8. It feels that the Conference is a deliberative
assembly and that, consequently, a delegation which has not taken part in the
deliberations cannot take part in the vote.

His Excellency Baron Marschall von Bieberstein shares the view of the
British delegation and is of the opinion that a delegation which wishes to vote
must be present.

His Excellency Mr. Léon Bourgeois observes that, if he rightly understands
the idea of the bureau, this paragraph had been designed to give greater facility
to the work. DBut he considers the fact that prejudice in regard thereto has been
disclosed within the Conference a sufficient reason for taking it into consideration
and rejecting the paragraph. .

The President consults the Conference concerning the rejection of para-
graph 3 of Article 8.

Paragraphs 1 and 2 of Article 8 are adopted and paragraph 3 rejected.

ArTIiCcLE 9

Every proposition of a resolution or vau to be discussed by the Conference
must, as a general rule, be delivered in writing to the president in order to be
printed and distributed before being brought to discussion. (Adopted.)

ArTIcLE 10

The public shall be admitted to the plenary meetings of the Conference.
Tickets for this purpose shall be distributed by the secretary general with the
authority of the president.

The bureau may decide at any time that certain meetings shall not be public.
(Adopted.)

ArtIcLE 11

The minutes of the plenary meetings of the Conference and of the commis-
sions give a brief summary of the deliberations.
[57] They shall in due time be submitted in proof to the members of the Con-
ference, and shall not be read at the beginning of the meetings.

Each delegate has the right to ask that his official declarations be inserted in
full, according to the text handed by him to the secretary’s office, and to make
observations on the minutes.

The reports of the commissions and subcommissions shall be printed and dis-
tributed before being brought to discussion. (Adopted.)
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ArrTICLE 12

The French language is recognized as the official language for the delibera-
tions and acts of the Conference. . .

Addresses delivered in another language shall be sufnmapzed qrally in French
under the supervision of the secretary’s office in conjunction with the speaker

himself. (Adopted.)

The project, modified by the rejection of the third paragraph of Article 8, is
unanimously adopted by the Conference.*

The PresipeENT calls attention to the fact that in view of the considerable
number of delegates, it would be desirable to observe some general rule in order
not to prolong the deliberations beyond a certain limit. He proposes to shorten
the duration of the addresses as much as possible. Ten minutes is a period of
time adopted in many parliaments. They should therefore agree not to speak
longer than ten minutes at a time. (Adopted by applause.)

The PresmpENT suggests that the Conference proceed to the division of its
work. The basis of this work is the program proposed by the Russian Govern-
ment to the Powers and adopted by them. The numerous subjects included
therein have been grouped by specialists to be distributed among commissions.
The Conference of 1899 had three commissions. But inasmuch as the present
Conference comprehends a greater number of subjects, the president recommends
the formation of four commissions whose provinces would be determined as
follows:

First Commission
Arbitration,
International commissions of inquiry and questions connected therewith.

Second Commission

Improvements in the Regulations concerning the laws and customs of war
on land.

Opening of hostilities.

Declarations of 1899.

Rights and duties of neutrals on land.

Third Commission

Bombardment of ports, towns and villages by a naval force.

Laying of torpedoes, etc.

Regulations governing belligerent vessels in neutral ports.

Additions to be made to the Convention of 1899 forthe adaptation to mari-

tligrgz warfare of the principles of the Geneva Convention of 1864, revised in

[58] Fourth Commission

Conversion of merchant ships into war-ships,
Private property at sea.

Days of grace.

Contraband of war. Blockades,

* See annex to this day’s minutes.
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Destruction of neutral prizes by force majeure.
Provisions relating to land warfare which would apply equally to naval war-
fare.

The proposition of the PresipenT is adopted.

The PresipENT adds that these subjects exhaust the Russian program and
are grouped with the view to giving unity to the arrangement of the work.

His Excellency Baron Marschall von Bieberstein declares that his Govern-
ment has commissioned him to present to the Conference propositions concerning
the establishment of an international tribunal to discuss the legality of prizes in
maritime warfare. This would be a high court of justice functioning as a court
of appeal, while the international tribunals would deliberate in the first instance.

This proposition is closely connected with the work of the First Conference.
Aiming at the pacific settlement of disputes, it comes under the work of the First
Commission.

His Excellency Sir Edward Fry declares that he has heard with great satis-
faction the proposition of his colleague from Germany. The Dritish delegation
has received instructions to the same effect and is pleased to be able to collaborate
with the other delegations to extend the principle of arbitration,

His Excellency Mr. Horace Porter hastens to give his hearty support to the
proposition submitted to the Conference by the first delegate of Germany.

He then reads the following letter, dated June 19 and addressed to the Presi-
dent by his Excellency Mr. J. H. CHoATE:

I have the honor to advise your Excellency that the United States of
America reserves the right to present to the Conference by the intermediary
of the First Commission or of any other more appropriate commission, the
question ““ of reaching an agreement for the limitation of the employment
of force in the recovery ot ordinary public debts, having their origin in
contracts ”’; likewise to submit all other propositions within the competence
of the Conference and not mentioned in its program.

Please accept, Mr. President, assurances of my highest consideration.

(Signed) Joseru H. CHOATE.

The President declares that the propositions of the delegations of Germany,
Great Britain and the United States of America will be presented in their order
to the attention of the commissions, under the conditions of Article 9 of the Regu-
lations. He explains in this respect that the propositions to be brought before the
Conference are of twofold nature: some come directly within the province of the
commissions as derived from the program; others follow from the questions on
this program. The latter, according to Article 9 of the Regulations just adopted,

must be delivered in writing to the President in order to be printed and
[59] distributed before being brought to discussion. This is the procedure fol-
lowed by the delegate of Great Britain in addressing the following letter to
the President, in which he reserves the right to formulate new propositions later:

The delegates of Great Britain consider that the adoption of the pro-
gram of work to be submitted to the deliberations of the commissions of
the Conference should not exclude the possibility of presenting in the order
of the day other subjects which might be submitted during the continuance
of the Conference.

No observations arising on the application which he has just made of Article
9 of the Regulations, bearing upon the propositions to be discussed by the Con-
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ference, the PRESIDENT takes note of this una{limous acqu_iesc‘ence and passes ‘to
the examination of the method to be followed in the organization of th; commis-
sions. According to the precedent of 1899 each one would have.: at 1ts head a
bureau composed of honorary presidents, president, and vice presidents.

(Assent.) .
The PrRESIDENT proposes to compose these bureaus as follows:

First Commission

Honorary Presidents: His Excellency Mr. Cayeran MeErey voN KApos-MERE.
: His Excellency Sir EDwarp Fry.
His Excellency Mr, Ruy Barposa.

President: His Excellency Mr. LEoN Bourceois.

Vice Presidents: Mr. KRIEGE.
His Excellency Mr. CLEoN Rizo RANGABE.
His Excellency Mr. Guipo PompILy.
His Excellency Mr. Gonzaro A. EsTeva,

- Second Commission

Honorary Presidents: His Excellency Baron MARSCHALL voN BIEBERSTEIN,
His Excellency M¥. Horace PoRrTER.
His Excellency Marquis bE SOvVERAL.

President: His Excellency Mr. BEERNAERT.
Assistant President:  His Excellency Mr. T. M. C. ASSER.
Vice Presidents: His Excellency Mr. Brun.

His Excellency Samap KHAN MOMTAS-ES-SALTANEH,
His Excellency Mr. BELDIMAN,
His Excellency Mr. CArLIN.

Third Comunission

Honorary Presidents: His Excellency Mr. CHOATE.
His Excellency Mr. Lou TSENG-TSIANG,
His Excellency Turkizan PasHaA.,
President: His Excellency Count TorNIELLL,

Vice Presidents: His Excellency Mr. HAMMARSKJOLD,
His Excellency Mr. Dominco GANA.,
His Excellency Mr. Luis M. Draco,

(60] Baron p’ESTOURNELLES DE CoNsTANT,

Fourth Commission

H onordry Presidents: His Excellency Mr. ViLLa URRUTIA,
His Excellency Mr. Kerroxu Tsupzuxkr,

President: His Excellency Mr. MARTENS,

Vice Presidents: His Excellency Sir ErNgsT SaTow,
His Excellency Mr. MiLovan MiLovaNovITCH,
Mr. HeiNricH LaMMASCH.,
His Excellency Mr. Hagerup,
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All the delegates named above accept their nomination.

Applause greeted the names of the presidents, as well as that of his Excel-
lency Mr. AsSER, the PRESIDENT having recalled the services rendered by them at
the First Conference.

The PreSIDENT explains that his Excellency Mr. Asser has been appointed
as assistant to his Excellency Mr. BEerNAERT for the reason that the condition of
the latter’s health makes it uncertain whether or not he may be able to preside in
person during the Conference.

The PrESIDENT invites the delegates to register to-morrow, from two to four
in the afternoon, in the commissions which they themselves shall have chosen.
The registration shall take place in the office of the secretary general. The tech-
nical delegates shall be designated by the heads of the delegations.

The PresipENT declares that in view of the numerous telegrams, letters and
sympathetic manifestations coming from all parts of the world, a special commis-
sion should be appointed whose duty it would be to examine and sort these various
communications and to decide upon the action to be taken in regard to them; he
proposes as president of this commission, Mr. pE BEAUFORT, and as members, their
Excellencies Messrs. Uriam M. Rose, EvscueN, Tcaarykow and BATLLE Y
Orvofez. (Unanimous assent.) :

The PresipEnT explains that it is necessary to give to the public exact and
authentic news concerning the work of the Conference. To this end the secre-
tary’s office will draw up bulletins which shall be communicated to the Press. The
admission of the latter would be contrary to the precedent of 1899 as well as to the
universally established usage for diplomatic assemblies. However, since Article
10 admits the public to the plenary meetings of the Conference, a certain number
of tickets for the gallery may be reserved for the representatives of the Press.

The PresmeENT asks the members of the Conference to observe secrecy on
those of their deliberations which are not public.

We make no mystery of them, he says, but we must guard against the false
comments which communication to the public of disjointed items of news would
undoubtedly involve. It is therefore essential that the full publicity of our labors
be deferred until they shall be concluded. Until then discretion is the indis-
pensable rule. (Unanimous assent.)

The PrESIDENT, in concluding, reads a letter by which the Burgomaster and
Aldermen of the City of The Hague invite the delegates to an entertainment to
be given Tuesday, July 9, at the Kurhaus of Scheveningen.

The meeting adjourns at 4 o’clock.

’ The President,

NELIDOW.
Secretaries General,
W. DoUDE VAN TROOSTWIJK.
Prozor.
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Annex

[61] REGULATIONS

ArticLE 1
The Second Peace Conference is composed of all the plenipotentiaries and
technical delegates of the Powers signatories of or adherents to the Conventions
and Acts signed at the First Peace Conference of 1899.

ARTICLE 2

After the composition of its bureau, the Conference shall form commissions
for the study of the questions included in its program.

The plenipotentiaries of the Powers are free to register in any of these
commissions according to their own convenience and to choose the technical
delegates who shall take part therein.

ArTICLE 3

. The Conference appoints the president and vice president of each commission.
The commissions appoint their secretary and their reporter.

ArTICLE 4

Each commission shall have the power to divide itself into subcommissions
which shall choose their own bureaus.

ARTICLE 5

A drafting committee for coordinating the acts adopted by the Conference
and preparing them in their final form shall likewise be appointed by the Con-
ference at the beginning of its labors.

ARTICLE 6
_ The members of the delegations are authorized to take part in the delibera-
tions of the plenary meetings of the Conference, as well as in the commissions

of which they form a part. Members of one and the same delegation may
mutually replace one another.

ARTICLE 7

] Members of the Conference attending meetings of the commissions of
which they are not members are not entitled to take part in the deliberations
without special authorization by the presidents of the commissions.

ARTICLE 8
Each delegation has a right to only one vote.

The vote is taken by roll call according to the alphabetical order of the
. Powers represented.:

[62] A{zTICLE 9

Every proposition of a resolution or vau to be discussed by the Conference
must, as a general rule, be delivered in writing to the president in order to be
printed and distributed before being brought to discussion.
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ArtICLE 10
The public shall be admitted to the plénary meetings of the Conference.
Tickets for this purpose shall be distributed by the secretary general with the
authority of the president.
The bureau may decide at any time that certain meetings shall not be public.

ArticLE 11

The minutes of the plenary meetings of the Conference and of the com-
missions give a brief summary of the deliberations.

They shall in due time be submitted in proof to the members of the Con-
ference, and shall not be read at the beginning of the meetings.

Each delegate has the right to ask that his official declarations be inserted
in full, according to the text handed by him to the secretary’s office, and to
make observations on the minutes.

The reports of the commissions and subcommissions shall be printed and
distributed before being brought to discussion.

ArrticLE 12 ,
The French language is recognized as the official language for the delibera-
tions and acts of the Conference.
Addresses delivered in another language shall be summarized orally in French
under the supervision of the secretary’s office in conjunction with the speaker
himself.
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JULY 20, 1907

His Excellency Mr. Nelidow presiding.

The meeting opens at 3 o’clock.

The President speaks as follows: L

We have, first of all, to ratify the minutes of the second plenary meeting.
You have examined them. If no one has remarks to make, I declare them
adopted. o

Next on the program for the day is the examination of the report.of the
Correspondence Commission. As the amount of this correspondenge is con-
siderable, and as several of the communications received by the president hold
out a certain interest, I do not wish to await the end of our work to communicate
them to you. I ask the vice president of the Conference, who is at the head
of the Correspondence Commission and requests, kindly to read the report of
this Commission.

Mr. de Beaufort takes the floor:

The Commission appointed to attend to the communications, etc., sent to the
Conference, commenced its work by first examining those documents which
seemed to be of greatest importance, and which contain the wishes expressed
by numerous associations, educational institutions, or societies which endeavor
to develop more and more sympathetic sentiments in favor of universal peace.

These telegrams, letters, petitions, books, pamphlets, etc.,, of which there
are rather a large number, are naturally all inspired by the same principles.
“They are in general warm wishes for the success of the work of the Conference,
enthusiastic greetings sent from several parts of the world, words of encourage-
ment for the accomplishment of the high mission of the Conference, and means,
more or less practical, offered to our consideration upon the questions whose
study now occupies our attention.

Thus, for example, it may be stated that most of these communications contain
petitions in favor of arbitration as the most effective means for the settlement
of international disputes; some among them express the desire of seeing sub-

mitted to arbitration the difficulties which may arise between nations and
[64] to give it an obligatory character; others deal with the declaration of war,

the inviolability of private property, the amelioration of the condition of
the wounded and, in general, all those who suffer from the inevitable misfortunes
caused by war. There are also communications concerning the lightening of mili-
tary burdens, and even those advocating disarmament.

The Commission, although it appreciates equally the humanitary manifesta-

tions of which a sketch has just been given, finds it necessary to point out to
the Conference especially — :

60
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The document presented by the Conseil international des femmes, to which
are joined two million signatures affixed in twenty different countries;

Those remitted by Pastor Ricumoxp as the mandatary of six religious
associations of the United States;

Those which contain the resolutions adopted, either by the professors and
students of twenty-three colleges of North America, or at a meeting which
took place in Chicago, or by the Piatt County Society, representing in all the
pacific opinions of over twenty-seven thousand persons; we received these
resolutions through the intermediary of Mr. GEorGE FULK.

The Commission considers it its duty likewise to point out to the Conference
the communications of several Churches of Germany, Austria-Hungary, France,
the Netherlands and Switzerland (grouped in a single document), Great Britain
and the United States. The diversity of Churches represented by these com-
munications, as well as the number and importance of the signatures seen therein,
give a very special value to the words used by their authors to express their
wauyr in favor of peace.

Although fearing that this enumeration becomes a little long, one cannot
pass by in silence the manifestations of over fifteen thousand Swedish citizens,
men and women, who met in several places in their country and adopted resolu-
tions favorable to the work of the Conference;

Those sent to us by the International Peace Bureau established at Derne,
coming from three societies of the United States;

Those brought to our attention by I’Unione Lombarda and the Société Inter-
nationale de la Paix; and

The communications sent by IAlliance universelle des femmes pour la Paix
par Uéducation, La Ligue internationale de la Paiv et de la Liberté, and the
Vrije Gemeente d’Amsterdamn, among others.

In this report cannot be neglected the telegrams, which, since the opening
of the Conference, have been sent auguring splendid results from it, from the
Société Internationale de la Paix of the Republic of San Marino, the Société
japonaise de la Paix at Tokio, the British Council of Peace Society of Great
Britain, the Portuguese association Paiv et désarmement of Lisbon, the Dutch
members of the student body Corda fratres of Leiden, the Délégation permanente
des Sociétés de la Paix de France, etc., etc.

As to the books and pamphlets received by the Conference, those of which
there were a sufficient number have already been distributed among the delegates;
the others are kept in the archives of the Secretariat, where the delegates may
find them. There may also be found there an itemized list upon which are
inscribed all the communications whose examination has constituted the work
of this Commission.

The Commission has nearly finished its task. It remains still to classify
the different communications which are received from individuals; but it is
probable that certain of these shall be discarded as they concern subjects foreign

to the Conference. :
{65] The Commission is happy lastly to inform the Conference that an artist
residing at The Hague, Miss HirscryaNy, has had the kindness to offer
to this Assembly a portrait of its august initiator, His Majesty the Emperor
of All the Russias. The Commission thanks Miss HirscamanN for her gen-
erous offer, and considers that the said portrait should be placed in one of
the halls of the Conference, until it can be given to the Carnegie Committee
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in order that it may finally be placed in the Peace Palace, for the laying of whose

- we shall soon meet. .
Cormzl{hiztog’iesident thanks Mr. pe BEAUForT for the interesting work he has
just read, and also his assistants in the Commi§sio_n; he add§ that some of these
communications, such as that of the International \;Vorpms Society, .those of
the Independent Churches of England, the commumcatlon'co'vered with more
than two million signatures of the American Peace Association, and the two
communications of American universities and that of Oxford, were pres‘ented
to him by special delegations, some of them composed of ladies, certain of
whom had made long journeys to arrive at The Hague. .

I consider it my duty, in the name of the Conference, he s'ald., to express to
them our particular gratitude, also to all the institutions, societies and unions
whose messages were mentioned in the report we have just heard.

The great number of these messages, requests and communications of all
kinds is certainly a manifest evidence of the interest, and, I make bold to say, the
confidence inspired by our assembly. There are those who, going to the extreme
in the appreciation.of its powers and purpose, are often brought to attribute
to it the character of the great judge of Governments and people, and the
supreme dispensor of right and justice. This explains a certain series of requests
which have been addressed to me, the object of which is entirely beyond the
scope of our jurisdiction and powers. They concern existing conditions, con-
temporary political questions, as though we formed a superior international
tribunal summoned to judge the suits between nations and Governments.

I permit myself to refer to this in the hope that the echo of my words will
perhaps reach the ears of those who addressed themselves to the Conference,
and make them understand that their appeal necessarily remains ineffective,
that we are gathered together to study and establish the principles of international
law, not to control its application to the international policy and the internal
affairs of the various States.

Before closing I wish to mention a certain communication, or rather an
interesting suggestion which has reached me. Mr. Riciuarp FLEISCHER, editor of
the Deutsche Revite, sent me a number of his journal, in which Professor OTFRIED
NirroLp, of Berne, recommends to the Conference the creation at The Hague,
near the tribunal of arbitration, of a central school of international law, which
would aid in spreading judicious notions on that subject, and in teaching them
to those who would later be called upon for their application.

This would be, I imagine, a course of law at an academy which would study
and preserve its principles continually changed by the usage given them by the
operation of the supreme tribunal of arbitration; something like the Asclepieion
founded bX Hippocrates on the Island of Cos for medical science.

I considered it my duty to refer to this interesting suggestion, because in
my opinion it is pertinent and, were the idea carried out, capable of rendering
great aid to the cause which we all serve. Perhaps the mention made of it here,
which I trust meets the approval of the Conference, will inspire some generous

benefactor with the idea of following the example of Mr. ANprREw CAR-
[66] NEGIE and to perpetuate his name by connecting it with an institution which

w1l.1 be.a powerful assistance to the cause of peace and international justice,
by contributing to spread its principles and to prepare for its worthy exponents.

The PreSIDENT recalls that the business on the agenda is the reading of the
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report of Mr. Louis RENAULT ! upon the amendments to the Hague Convention
of July 29, 1899, for the adaptation to maritime warfare of the principles of the
Geneva Convention of August 22, 1864, proposed by the Third Commission.?

Mr. Louis Renault reads his report.

The President expresses to Mr. Louts RExauLT the gratitude of the Con-
ference for the extremely learned and conscientious work he has just disclosed.
He then proposes to pass to the reading of the articles, and he requests those
of the delegates who have remarks to make kindly to present them in writing, and
file their declarations with the president. He hopes, however, that those articles
which have already been the object of lengthy discussions, will not call forth
new ones. '

The Reporter reads the articles of the revised draft Convention proposed by
the Third Commission.?

Articles 1, 2, 3, and 4 are adopted without discussion.

Upon Article 5, his Excellency Turkhan Pasha makes the following declara-
tion:

I have the honor to renew here the declarations of which record was made
by the Third Commission and which were inserted in the minutes of the meet-
ings of July 2 and 16.

My Government has given its full and entire adhesion to the humanitarian
principles laid down by the Geneva Convention of 1864; it has, like the other
Powers, rendered respect to Switzerland by the recognition of the hospital flag
formed by the interversion of the Federal colors, but it has believed it necessary,
for certain reasons, to use the Red Crescent upon a white background for its
military ambulances.

The Ottoman delegation has not asked, in this respect, a revision of the
Convention of 1864, which is not within the competence of this high assembly.
Neither has it insisted upon the insertion of a special clause in the draft Con-
vention ; but it must state once again that the representatives of the Governments
gathered together at this Conference have been kind enough to accept the principle
of the reciprocal recognition of the Red Cross and the Red Crescent as distinctive
emblems of hospital ships and hospital attendants.

The President replies that the Conference makes record of the declaration
of the first delegate of Turkey.

His Excellency Samad Khan Momtas-es-Saltaneh makes the declaration
which follows: .

The Imperial Government of Persia having already signed the Geneva

Convention of 1906, with the reservation of Article 18, the Persian delega-
[67] tion will vote for the articles which we have before us with this reserva-

tion. We shall sign the present Convention, with the understanding that
account will be taken of the declarations that I have had the honor to make to
the Third Commission of the Conference concerning the respect due, upon con-
dition of reciprocity, to the Lion and Red Sun upon a white background, placed
by my Government upon its hospital ships and hospital attendants.

The President records this declaration which shall be inserted in the minutes.

His Excellency Sir Ernest Satow recalls that, in the meeting of the Third

1 For the debates relative to this Convention, see vol. iii, minutes of the first and second
meetings of the Third Commission, and of the first and second meetings of the second sub-
commission. :

2 Annex A to these minutes.-

3 Annex B to these minutes,
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Commission cf July 16, presided over by his 'Excellency. the first delegate of
Italy, Count TORNIELLI declared that the principle of rec1procal. recognition of
the distinctive emblems for hospital ships asked by the delegations of Tu.rkgy
and Persia was accepted by the delegations. The delegation of Great DBritain
declares that it willingly upholds this declaration. .

His Excellency General Horace Porter makes it known that the delegation
of the United States of America supports the sentiments of his Excellency Mr.
SATOW, . ..

His Excellency Mr. Mérey von Kapos-Mére states that without having in-
structions from its Government, the delegation of Austria-Hungary adheres to
the declaration of Great Britain and the United States of America.

His Excellency Mr. Carlin takes the floor and, following the instructions of
his Government, declares that with respect to the declarations just made by
the Ottoman and Persian delegations, the delegation of Switzerland refers back
to the observations which it made, July 2, in the meeting of the Third Com-
mission, second subcommission, and July 16 in the plenary meeting of the Third
Commission.

It made known then and must state here that its Government notes the fact
that the Geneva Convention of 1906 is not in question and cannot be discussed
in the present Conference; that in consequence the reservations formulated
in this place by the Ottoman and Persian delegations cannot have reference to
maritime warfare and leave intact the question of the emblem of hospital service
as it has been settled by the Conventions of 1864 and 1906 for war on land.

In taking note of the observations of the first delegate of Switzerland, the
President orders their insertion in the minutes.

His Excellency Samad Khan Momtas-es-Saltaneh recalls that in so far as
war on land is concerned his Government made the same reservation in signing
the Geneva Convention of 1906.

Article 5 is adopted under these various reservations.

As to Article 6, His Excellency Sir Edward Fry states that in signing the
Geneva Convention of 1906 his Government did so with the reservations of
Articles 23, 27 and 28, because an act of legislation was necessary to allow it and
that, without the consent of Parliament, no law can be passed in Great Britain.
Now Articles 6 and 21 of the present Convention are based upon the above-
named articles of the Convention of 1906. His Government, therefore, is obliged
to make a temporary reservation to this article.

The President announces that this reservation will be inserted in the minutes.

Article 6 is adopted under this reservation.

Articles 7, 8,9, 10 and 11 are adopted without observations.
[68] 'I;helzBritish delegation reserves the privilege of pronouncing later upon Arti-
cle 12.

His Excellency Sir Edward Fry remarks that the British Government can-
not em})race the (?pinion expressed in the report as to the right of a belligerent
war-ship to require the surrender of wounded, sick or ship-wrecked men on
board a merchant vessel sailing under a neutral flag. In the absence of a special
convention the Dritish Government considers that the recognition of such a
law cannot be based upon the existing principles of international law.

Th.e Reporte'r makes a reservation of opposite import; he considers that the
COHCIUSI(?HS of his report are the expression of the existing positive law.

Article 12 is adopted under this reservation. \
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Articles 13, 14, 15, 16, 17, 18, 19, and 20 are adopted without reservation.

Article 21 is adopted under the reservation of which the British delegation
has already given notice at the reading of Article 6, and which may be found
in the minutes.

© Articles 22, 23, 24, 25, and 26 are adopted without observation.

The President is certain that after having taken into consideration this Con-
vention, which is a work of patience and erudition, the Conference will express
its gratitude to the Third Commission, to the Reporter, and above all to its
president, his Excellency Count TorNIELLI.

The draft Convention in its entirety is next voted on, under the reservations
mentioned above, and unanimously adopted.

Stating that this Convention is the first fruit of the labors of the Conference,
the PRESIDENT extends his congratulations to the delegates.

The business on the agenda requiring the Conference to deliberate upon the
organization of a Drafting Committee which will centralize all the drafts elab-
orated in the commissions, the PRESIDENT proposes to constitute this Committee
of the presidents of the commissions and subcommissions, the secretaries and
reporters as well as certain persons particularly recommended for this purpose
by their labors and competence.

The Committee is thus composed:

His Excellency Mr. NeLipow, president of the Conference.

Mr. W. H. pE BEAUFORT, vice president of the Conference.

(His Excellency Mr. LEoN BourGEoIs.
J Baron D’ESTOURNELLES DE CONSTANT.

Mr. GaBricL MAUrRA ¥ GaMaza, Count bE LA MORTERA.
(His Excellency Baron GUILLAUME.

First Commission

(His Excellency Mr. A. BEERNAERT.

His Excellency Mr. T. M. C. Asser.

Colonel EuGENE BoreL.

Major General Baron WrLADIMIR GIESL vON GIESLINGEN.

Second Commission

[His Excellency Count GiuseppE TORNIELLI BRUSATI DI
VERGANO.

His Excellency Mr. Francis HAGERUP.

Third Commission < His Excellency Mr. J. vaAN DEN HEUVEL.

Rear Admiral SiEGEL.

Mr. GEORGIOS STREIT.

| Mr. Louis RENAULT.

[69]

Mr. FroMAGEOT.
The Reporter, when he has been appointed.

His Excellency Mr. MARTENS.
Fourth Commission

His Excellency Mr. TsuDzUKI.

His Excellency Mr. RogUE SAENZ PERNA.
His Excellency Count DE SELIR.

Mr. KRIEGE.
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His Excellency Baron CARL von Maccuio.

His Excellency the Right Honorable Lord Reav.
His Excellency Mr. Davip JayNE HiLL.

Mr. Guipo FusiNaro.

His Excellency Mr. Prozor.

His Excellency Mr. Léon Bourgeois asks that the same procedure be fol-
lowed as to the reporter of the second subcommission of the First Commission,
who has not yet been appointed.

The President assents to the request of the first delegate of France. He
proposes a meeting of the Committee at an early date in order to discuss the
method of work proper for it to adopt, and to divide it into subcommissions.

The PreSIDENT calls the attention of the members of the Conference to a
matter of great importance already referred to by a circular communication
from the secretariat. It concerns the complaint addressed to the PRESIDENT by
the delegation of one of the Great Powers upon the subject of indiscreet com-
munications to the press in regard to the deliberations of the Conference and
- especially certain documents, not meant for publicity, which appeared-in extenso
in the papers. :

Reminding the delegates of the pledge taken by all of them in the preceding
meeting, the PRESIDENT believes it incumbent upon him to call attention to the fact -
that the documents presented by the different delegations to the commissions
constitute the common property of all the members of the Conference, and that
no one among them is authorized to part with them without violating the property
right of all the others.

~ Besides, detailed communications are regularly held with the press. The
Conference makes no mystery of its work, but it does have a feeling of reciprocal
delicacy which imposes discretion with regard to deliberations the sole purpose
of which is the preparation of resolutions to be submitted later to the approval of
the different Governments. (General approval.)

Before closing the meeting, the PRESIDENT gives notices of an invitation to
visit the Exposition of Bruges which the Belgian Government extends to the
members of the Conference. This excursion will take place July 29 and the de-
tails of the program will be immediately communicated to the delegates.

The meeting adjourns at 4:30 o’clock.

The President,

. " NELIDOW.
Secretaries General,

W. Doupk vaN TROOSTWIJK.
Prozor.
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Annex A
[70]

AMENDMENTS TO THE HAGUE CONVENTION OF JULY 29, 1899,
FOR THE ADAPTATION TO MARITIME WARFARE OF THE
PRINCIPLES OF THE GENEVA CONVENTION OF
AUGUST 22, 1864

RerorT TO THE CONFERENCE?!

In proceeding to render an account of the work assigned us of preparing a
text to serve as a basis for your deliberations, it seemed wise to make a few ob-
servations of a general nature before outlining our reasons in support of each of
the propositions which we shall have the honor of submitting to you.

The framers of the Convention of 1899 were naturally inspired with the
fundamental principles of the Convention of 1864, which were regarded as the
starting-point for the regulations to be laid down for naval warfare; they en-
deavored- to formulate rules in harmony with these principles which would
render it possible to secure at sea the humanitarian results already secured on
land. An agreement was easily reached in the Conference, and it may be service-
able to recall the fact that the committee of examination which had worked
out the draft and had been unanimous in its support was for the most part made
up of naval officers.

We now have before us the new Geneva Convention of July 6, 1906, destined
to replace the Convention of August 22, 1864. As it has been signed by the
representatives of more than thirty States and has already been ratified by eleverr
of them, the question has naturally arisen whether it would not be well to
take advantage of the new convention to complete the work of 1899.2 Not that
the Convention of 1906 has modified that of 1864 in its essential features; the
fundamental principles remain the same; its purpose was not to undertake any-
thing new but merely to combine the results of experience and study, to fill im
the gaps, and to clear away obscurity. We are now in the same situation with
respect to the Convention of 1899. We do not believe that there is need of any
essential change; the only thing to be done is to ascertain whether in the light of
the Convention of 1906, there is not some need of completing the Convention of
1899, while remaining constant to the spirit that created it.

A great debt of gratitude is due the German delegation for the conscientious
work which it has performed for the purpose of adapting to the Convention of

1899 the extensions and additions made to the Convention of 1864.%
[71] Our labor has thereby been much lessened. We shall merely have to dis-

1 This report was made to the Third Commission by a committee of examination pre-
sided over by his Fxcellency Count TorNIELLI, president of the Third Commission, and
comprising delegates from Germany (Rear-Admiral SieceL, assisted by Mr. Gopeert), Aus-
tria-Hungary (Rear Admiral Haus), Belgium (his Excellency Mr. vaN peN Heuver), China
(Colonel Ting), France (Mr. Louis RENAULT, reporter), Great Britain (Captain OTTLEY),
Ttaly (Captain CasticL1A), Japan (Rear Admiral SuiMamura), Netherlands (his Excellency
Vice Admiral RoELL), Russia (Colonel OvrcHINNIKOW), and Switzerland (his Excellency
Mr. CARLIN).

2 Vol. iii, Third Commission, annex 38.

8 Ibid., annex 39.
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cover what differences in some particulars may exist between naval and land war-
fare to prevent us from applying one and the same solution to both cases. Some-
times analogies are more apparent than real. . ‘

The proposals of the French delegation ! have likewise in view the completion
rather than the modification of the Convention of 1899 by providing for cases not
dealt with in the latter. Certain of the amendments proposed by the delegation
of the Netherlands,? on the contrary, seem calculated to modify the principles of
the 1899 Convention. _

The Commission had first to decide the preliminary question whether the
Convention of 1899 should be continued with amendments or whether a new
Convention should be drawn up combining the provisions retained and the new
ones adopted. The latter course was unhesitatingly decided upon. The.supple-
mentary texts are rather long and deal with matters too distinct to be inserted
in the existing convention without great practical difficulty. In a matter of this
kind, where rules to cover difficult situations are to be laid down, the text adopted
should be clear, precise, and easy to consult.

The Convention of 1899 comprises fourteen articles; the project ® which we
submit to you has twenty-six. The difference should not cause dismay, nor
should it be feared that any very great changes have been made in the work of
1899, for it conserves its own features unaltered by the proposed additions, and
these cannot give rise to any serious difficulty.

Obviously, the title of the Convention must be changed, and the substitution
of the date “ July 6, 1906,” for “ August 22, 1864,” suffices.

Articles 1 and 2, relating to military hospital ships and to the hospital ships of
belligerents, are Articles 1 and 2 of the Convention of 1899 retained without
change.

Article 3, on the contrary, modifies Article 3 of the Convention of 1899. The
majority of the Commission has in fact adopted an amendment proposed by the
German delegation and suggested by Article 11 of the Convention of 1906. To
understand the difficulty arising here we must compare the case contemplated by
the latter Convention with the analogous case occurring in naval warfare.

When a relief society of a neutral country wishes to come to the aid of
one of the belligerents in land warfare, subject to what conditions may it do so?
Such a society must first obtain the consent of the Government of its own
country, and then the consent of the belligerent which it wishes to help and
under whose direction it must place itself. It will temporarily form a part of
the san'itary service of the belligerent, as is shown by the obligation imposed
by Article 22, paragraph 1 [1906], to fly the national flag of this belligerent
beside the flag of the Red Cross.

In 1899, _when the question arose as to the status of hospital ships of
neutral countries disposed to lend their charitable aid, there was no precedent
to follow, as the ponvention of 1864 had not provided for the case of neutral
ambulances. Until the Convention of 1906 it was a disputed question whether
such ambulances could fly their national flag or whether they should fly that of

;h;el belligerent. In this connection the committee in 1899 expressed its view as
ollows:

There was some thought of requiring neutral hospital ships to place

1 Vol. iii, Third Commission, anne 41
2 Ibid., annex 40. ves 4l and 42

S Annex B to these minutes.
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themselves under the direct authority of one or other of the belligerents, but

[72] careful study has convinced us that this would lead to serious difficulties.
What flag would these ships fly? Would it not be somewhat inconsistent
with the concept of neutrality for a ship with an official commission to be
incorporated in the navy of one of the belligerents? It seemed to us suffi-
cient to have these vessels, which are primarily under the control of the
Government from which they have received their commissions, subjected to
the authority of the belligerents to the extent provided in Article 4.

Certain members of the Commission believe that these reasons have retained
all their force. They feel that the text of Article 11 of the Convention of 1906
is not sufficient to invalidate them. A neutral ambulance wishing to assist in the
hospital service of a belligerent must by the very nature of the circumstances be
incorporated in that service; it is hard to imagine its being free from control
within the lines of the belligerent who must be responsible to his adversary for
its acts and who should consequently have authority over it. The case seems
to be different for a neutral hospital ship, as it operates on the open sea where
it enjoys an independence of action which an ambulance cannot possess. It is
further said that a neutral hospital ship may intend to help one belligerent no
more than the other, but may proceed to the vicinity of the naval operations ready
to assist both parties, and that this presents no inconvenience because belligerents
have means at their disposal to prevent any abuses that might accompany the
charitable assistance.

This reasoning did not convince the majority of the Commission, which voted
in favor of modifying Article 3, so as to bring it into accord with Article 11
of the Convention of 1906. Military considerations, it is said, require this pro-
vision, in that if independent action were allowed the neutral hospital ship, a
way would be open to serious abuses which Article 4 does not contemplate and
could not check.

This is the reason why the Commission proposes a modification of Article
3, to conform to the Convention of 1906. This Article 3 refers solely to the
obligation for the neutral hospital ship to place itself at the service (hospital
service, of course) of one of the belligerents. Paragraph 4 of the new Article
5 makes the logical application of this provision respecting the flag to be flown
by the neutral ship so employed. It is worth while to note that the text there
is not, whatever may be said, in perfect harmony with Article 11 of the Con-
vention of 1906, in accordance with which a neutral ambulance displays two
flags — that of the Geneva Convention and that of the belligerent — for the new
paragraph of the fifth article provides that the ship shall carry three flags — the
flag of the Geneva Convention, its own national flag, and besides, the flag of the
belligerent displayed at the mainmast. We know of no precedent to this effect.
_The text proposed by the German delegation has been changed, because it was
thought unnecessary to require that the hospital ship place itself in the service of
the belligerent; it is enough that it place itself under its control.

Article 4 is not changed. It seems to have provided the belligerents with
sufficient powers to prevent abuses.

Article 5 is retained for the most part. Its purpose is to indicate how
hospital ships shall make themselves recognizable.

A modification of the fourth paragraph and the addition of two new para-

graphs are to be noted. .
The modification has been explained above in connection with the status
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created by the draft for neutral hospital ships. If the plan adopted by the
Commission be not retained by the Conference, it would be necessary to return
to the text of the Convention of 1899. o .
[73] The new paragraph 5 is intended to apply the provision of Article 21,
paragraph 2, of the Convention of.1906, to thg matter.of which we tr.eat.
That provision reads as follows: “ Sanitary formations which have fallen into
the power of the enemy shall fly no other flag than that of the Red Cross so
long as they continue in that situation.” Tl1e situation is not identical in the
case of a hospital ship, which would not, it seems, fa_ll into the power qf the
enemy in the same way as an ambulance, which, in point c_)f fa'ct, is within 'the
lines of the enemy and more or less liable to be confused w1th. his own organiza-
tion. The provision was intended to apply to the case of ships detained under
the terms of Article 4, paragraph 5, and the wording of the German amendment
was accordingly slightly changed. The rule found in Article 5, paragyaph 5. new,
has a very wide application and comprises all cases. If the hospital ship of
a belligerent is detained by the adversary, it hauls down its national flag and
only retains the flag of the Red Cross. In the case of a neutral hospital ship
it hauls down the flag of the belligerent into whose service it entered but not
its own national flag.

The other new paragraph, the sixth, regulates the distinctive marks to be
used to make the hospital ships recognizable at night. The German delegation
proposed the following provision: “ As a distinguishing mark, all hospital ships
shall carry during the night three lights — green, white, green — placed vertically,
one above the other, and at least three meters apart.” It was objected that this .
provision seemed imperative in character, whereas a hospital ship accompanying a
squadron cannot be required to reveal its presence to the enemy. It should be free
to do so or not, subject to the risk of being attacked if its character is not apparent.
It was further objected that other ships might make an improper use of the lights
in order to effect their escape. The Commission adopted a text which meets
these objections: it is incumbent upon the ships which wish to ensure by night
the freedom from interference to which they are entitled, to take, with the
assent of the military authorities, the necessary measures to secure their recogni-
tion — in other words, they must see to it that their special painting, as indicated in
paragraphs 1 to 3 of the same article, shows distinctly. This seems to be possi-
ble and does not allow the abuses to which lights might give rise.

T.he new article 6 is based upon Article 23 of the Convention of 1906. It
can give rise to no difficulty.

Article 7, which is new, provides for a situation analogous to that covered
by Articles 6 and 15 of the Convention of 1906, but rarer nowadays, at least,
in naval warfare than in war on land. A slight misunderstanding arose with
regard to the amendment of the German delegation, which read: “During the
fight the smk.wards on board the war vessels shall be respected and spared
as far as possible.” At first only fights at a distance were thought of, as these
are by far the more frequent, and naturally it was hard to understand how during
such fights the SlC!< wards could be respected. But the provision refers to a
ﬁght on boa_rd, which makes it perfectly comprehensible. A slight modification
in the Pl}l‘aSmg of the amendment sufficed to dispel this obscurity.

Article 8 is new.

The principle laid down in the first paragraph is borrowed from Article 7 of
the Convention of 1906, and is self-evident.
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The second paragraph is drawn from Article 8 of the Convention of 1906,
but it has not seemed necessary to reproduce all the provisions of that article.
The staffs of the hospital ships and the sick wards of men-of-war may be armed,

either for maintaining order on board or for protecting the sick and
[74] wounded. This fact is not a sufficient reason for withdrawing protection, as

long as the arms are used only for the purposes indicated. For a similar
reason, the commissioner put on board a hospital ship by a belligerent, in con-
formity with section 5 of Article 4, should not be made prisoner of war if he
falls into the power of a cruiser of the country to which the hospital ship be-
longs upon which he is found. His presence is explained, like that of the picket
guarding sick quarters, by the necessity of permitting a ship to fulfill its chari-
table mission; this justifies the exemption from captivity in both cases.

The German delegation had provided for the case in which “ the hospital
ship is armed with pieces of light ordnance to guard against the dangers of
navigation, and more particularly as a protection against any act of piracy.” A
discussion took place in the drafting committee in regard to the ordnance which
a hospital ship might carry, and the opinion which finally prevailed was that
arming the ship is by no means necessary. Merchant ships are not armed and do
not run greater risks. Of course, it would be permissible to have a cannon
on board for the purpose of signaling.

The delegation of the Netherlands had proposed to offer explanations on
the subject of wireless telegraphy apparatus on board. After discussion, the
majority of the Commission felt that the presence of such an outfit was not in
itself a sufficient ground for withdrawing protection. A hospital ship may have
to communicate with its own squadron or with land in order to carry out its
mission. It is not every use of radio-telegraphic apparatus but only certain
uses which may be considered illicit, and it is well to recall here Article 4, para-
‘graph 2, by which the Governments undertake not to use hospital ships for any
military purpose. The execution of such a provision, like many others, de-
pends upon the good faith of the belligerents. Moreover, the provisions of
Article 4 will allow commanders of men-of-war to take the measures necessary to
prevent abuses; a commissioner can supervise the use of the wireless; in case of
need the transmitting apparatus may be temporarily removed.

Article 9 is, as a whole, new, although it contains the substance of Article
6 of the Convention of 1899.

According to paragraph 1 belligerents may appeal to the charity of neutral
merchant ships to take on board and tend the wounded or sick. This provision
is based upon Article 5 of the Convention of 1906; it is specified that the as-
sistance of the neutral ships is entirely voluntary, and the text of the German
amendment (“ belligerents may ask ') was altered to avoid ambiguity.

Paragraph 2 regulates the status of vessels which respond to this appeal, and
also those which have of their own accord rescued wounded, sick, or ship-
wrecked men. (The position of the individuals found on board will be ex-
amined further on.) It is said that these vessels shall enjoy special protection
- and certain tmmunities. These expressions, borrowed from the Convention of
1906 (Article 5), have been criticized for their undeniable vagueness. It is
hardly possible to proceed otherwise, as everything depends upon circumstance.
A war-ship may appeal to a ship perhaps far off, promising, for example, not
to search it. It is evident that the advantages of the immunities do not hold
the place here that they do on land, where the inhabitants to whom an appeal is
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made are exposed to a series of rigorous measures on the part of the invader or
occupant. Above all, it is a question of good falth_. A bell}gerent should keep
to the promise which he has made in order to obtain a servxce,.and the rileutra}l
ought not to be enabled by a show .of zeal to escape the risk to which his
[75] conduct may have rendered him liable. It is, however, certain, on the
one hand, that the vessels in question may not be captured for carrying
the shipwrecked, wounded, or sick of a belligerent, and, on the other hfmd,
as is expressely stated by Article 6 of the Convention of 1899, that they are liable
to capture for any violation of neutrality they may have committed (contraband
of war, blockade running). o

Article 10 reproduces Article 7 of the Convention of 1899, with one unim-
portant modification intended to harmonize the provisions relating to land and
naval war as regards the pay of the members of the hospital staff temporarily
detained by the enemy.! It is needless to add that, in naval as well as in land
warfare, the official personnel only is concerned, the personnel of a relief society
not being entitled to receive pay.

Article 11 corresponds to Article 8 of the Convention of 1899, which it
completes to harmonize with Article 1, paragraph 1, of the Geneva Convention.

Article 12 is new; it corresponds to an amendment presented by the German
delegation 2 but makes the provision general. We do not think that the rule is
new ; if the formula is not written into the Convention of 1899, the spirit of that
Convention is clear. It is an important point upon which there should be no
uncertainty.

When a belligerent cruiser meets with a military hospital boat, a hospital
ship, or a merchant ship, it has the right, either by virtue of Article 4 of the
Convention or by virtue of the common law of nations, to visit them whatever
their nationality. If it finds shipwrecked, wounded, or sick men on board
it has the right to have them delivered up to it, because they are its prisoners, as
stated in Article 9 of the Convention of 1899, which is reproduced in Article 14
of our draft. We have here but the application of a general principle, by vir-
tue of which the combatants of a belligerent who fall into the hands of the
adversary thereby become its prisoners. Obviously, it will not always be to the
interest of the belligerent to make use of this right. Often it will be to his ad-
vantage to leave the wounded or sick where they are and not to take charge of
them. But, in some cases, it will be indispensable not to allow wounded or sick
to go free who are still in condition to render great services to their country; this
Is easily seen in regard to shipwrecked men who are in good health. It has
been said that it would be inhuman to compel a neutral vessel to hand over the
wounded whom it had charitably picked up. To overcome this objection, it is
only necessary to consid.er what would be the situation were there no Convention.
’frolfngozﬁlxgeoﬁ\g of nations would permit not only jche capture of the combatants

ard a neuitral vessel, but even the seizture and confiscation of the
vessel as having rend‘ered unneutral service. Moreover, if shipwrecked men, for
example, were permitted to escape captivity by the mere fact of their having
Ei?aniilizgicozcggiri fat 1:1eutral vlessel, the belligerents vx{ould flisregard the
causing them irreparable in?u?eutrflxsxrrfhe'tmomerllé ol P rr}lght result in

It is well fo add that Article 12 of the draft ey phs.

cle of the draft shows by limitation what a

1 Cf. Article 13 of the Convention of 1906,
2Third paragraph under Article 6.
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belligerent cruiser may do in regard to neutral merchantmen; it cannot divert
them from their course or compel them to proceed on a certain route. Article
4 of the Convention of 1899, preserved by this draft, gives such a right only as

against vessels specially devoted to hospital service, which must bear the
[76] consequences attendant upon the particular role assigned them. Nothing

of the kind could be imposed upon such merchant vessels as may occa-
sionally be willing to aid in a charitable work. There can be no argument
against Article 9 of the 1899 Convention, which we propose to retain as Article
14, because this article does not relate to vessels, but only ticats of the sick and
wounded.

Article 13, proposed by the French delegation, is new; it fills a gap in the
Convention of 1899 and can cause no difficulty.* This case arose during the recent
war, and was decided, after some hesitation, in accordance with the idea in our
draft. The sick, wounded, or shipwrecked picked up by a neutral war-ship are
in exactly the same situation as that of combatants who take refuge in neutral
territory. They are not handed over to their enemy, but they must be detained.

Article 14 simply reproduces Article 9 of the Convention. Certain amend-
ments proposed by the German delegation and the delegation of the Netherlands
were withdrawn by reason of the restoration of Article 10 of the Convention.

The scope of Article 14 has been determined by the considerations expressed
above in regard to Article 12; it has to do only with the disposition of individuals,
not of vessels, which are provided for elsewhere.

Article 15 is merely a reproduction of Article 10 of the Convention, which,
for special reasons having nothing to do with the principle of the article, had not
been ratified. Its restoration was agreed to, upon the proposal of the French
delegation,? without any difficulty. The case contemplated was where war vessels
disembark wounded or sick in a neutral port and thus gain liberty of action.
There might be some question whether the neutral does not lend assistance incon-
sistent with neutrality, and might not be held responsible to the other belligerent.
The proposed solution, however, seemed to take sufficient account of the respective
interests. It was remarked that Article 15 seems to impose quite a heavy burden
upon the neutral State, since it could not answer in all cases for the escape
of the interned men. Would it not be sufficient to say, as in Article 13, that it
is to take measures to this end? It was replied that the difference in the wording
of the two articles is explained by the difference in circumstances. The com-
mander of the neutral war-ship who has picked up wounded or sick cannot keep
the individuals which he has so picked up; it is otherwise with the authorities of
a neutral country. Only it is understood that all that can be demanded of the
authorities of the neutral country is not to be negligent ; liability presupposes fault.

If a neutral merchant vessel which has casually picked up wounded or sick,
even shipwrecked men, arrives in a neutral port without having met a cruiser
and without having entered into any agreement, the individuals which it disem-
barks do not come under the provision; they are free.

Article 16 is new ; it is borrowed from the Convention of 1906 (Article 3).
It has been thought strange that the words “ burial ” and *‘ cremation ” were kept,
as, naturally, they will not often be applicable in the case of naval operations. But
it must be remembered that an engagement may take place near the coast and that
the provision applies to the individuals who may be on land.

1Vol, iii, Third Commission, annex 41.
2 Jbid., annex 42.
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Article 17 is new. It corresponds to Article 4 of the Convention of 1906.
Article 18 is the same as Article 11 of the Convention of 1899._
[77] Article 19 is new and corresponds to Article 25 of the Convention of_ 1906.
Article 20, which is new, and corresponds to Article 26 of the Convention of

1906, we consider very important. The best of rules becomes a dead lett'er if steps
are not taken in advance to bring it to the knowledge of those. who will have to
apply them. Especially will the personnel on board hospital ships of.ten be called
upon to perform some very delicate mission. They must be convinced of the
necessity of not taking advantage of the immunities they enjoy in order to
commit belligerent acts; this would ruin the Convention and all the humanitarian
work of the two Peace Conferences.

Article 21 is new. It corresponds to Articles 27 and 28 of the Convention
of 1906, and has given rise to no difficulty. :

Article 22 is new. It presents no difficulties. In the case of military opera-
tions taking place at the same time on land and sea, the new Convention must be
applied to the forces afloat, and the Convention of 1906 to the forces operating on
land.

Article 23 is a reproduction of Article 12 of the Convention of 1899,

Article 24 is a reproduction of Article 13 of the Convention of 1899, changing
only the date of the Geneva Convention.

Article 25 is new, and corresponds to Article 31 of the Convention of 1906.

The Convention based on the draft we submit to you is to supersede the Con-
vention of 1899 as between those Powers which shall have signed and ratified it.
Where two Powers are parties to the Convention of 1899, and only one of them
a party to the new Convention, the Convention of 1899 will necessarily continue
to govern their relations. :

Article 26 is a reproduction of Article 14 of the Convention of 1899,

Such is the project which we submit for your approval. Tt is a modest work,
in which we have been guided by our predecessors of 1899 and 1906, We never-
theless consider it very useful, and we think that the enactment of the project into
a diplomatic convention would constitute an important step in the direction of the
codification of the law of nations. '

Annex B

Text of the Hague Convention of July Third Commission.

29, 1899, for the Adaptation to Mari-
time Warfare of the Principles of the Text proposed to the Conference by the

A Project of Convention for the Ada ta-
16896’2’7’“ Convention of August 22, tion to Maritime IVar]fare of the Pif)'in-

ciples of the Geneva Convention of
July 6, 1906 '

ArrtICcLE 1 ArTICLE 11
Military hospital ships, that is to say Militar i i i
: , i ) ) y hospital ships, that is to sa ,
. SShlpS constructed or assigned by  ships constructed or aspsigned by Statf}:’s
[78] States specially and solely with a specially and solely with a view to assist

view to assist the wounded sick  the wounded, si i
Y _assist the ' , , sick and shipwrecked, the
1 [This article is identical with the corresponding article of the 1899 C%nventiorgit
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and shipwrecked, the names of which
have been communicated to the bellig-
erent Powers at the commencement or
during the course of hostilities, and in
any case before they are employed, shall
be respected and cannot be captured
while hostilities last.

_ These ships, moreover, are not on the
same footing as men-of-war as regards
their stay in a neutral port.

ARTICLE 2

Hospital ships, equipped wholly or in
part at the expense of private indi-
viduals or officially recognized relief
societies, shall likewise be respected and
exempt from capture, if the belligerent
Power to whom they belong has given
them an official commission and has
notified their names to the hostile Power
at the commencement of or during hos-
tilities, and in any case before they are
employed.

These ships shall be provided with a
certificate from the competent authori-
ties, declaring that they had been under
their control while fitting out and on
final departure.

ARTICLE 3

- Hospital ships, equipped wholly or in
part at the expense of private individu-
als or offcially recognized societies of
neutral countries, shall be respected and
exempt from capture, if the neutral
Power to whom they belong has given
them an official commission and has
notified their names to the belligerent
Powers at the commencement of or dur-
ing hostilities, and in any case before
they are employed.

ARTICLE 4

The ships mentioned in Articles 1, 2,
and 3 shall afford relief and assistance
to the wounded, sick, and shipwrecked
of the belligerents without distinction

of nationality.
[79] The Governments undtrtake not

names of which have been communi-
cated to the belligerent Powers at the
commencement or during the course of
hostilities, and in any case before they
are employed, shall be respected and
cannot be captured while hostilities
last.

These ships, moreover, are not on the
same footing as men-of-war as regards
their stay in a neutral port.

ArTICLE 21

Hospital ships, equipped wholly or in
part at the expense of private indi-
viduals or officially recognized relief
societies, shall likewise be respected and
exempt from capture, if the belligerent
Power to whom they belong has given
them an official commission and has
notified their names to the hostile Power
at the commencement of or during hos-
tilities, and in any case before they are
employed.

These ships shall be provided with a
certificate from the competent authosi-
ties, declaring that they had been under
their control while fitting out and on
final departure,

ARrTICLE 3

Hospital ships, equipped wholly or in
part at the expense of private individu-
als or officially recognized societies of
neutral countries, shall be respected and
exempt from capture, on condition that
they are placed under the control of one
of the belligerents, with the previous
consent of their own Government and
with the authorization of the belligerent
himself, and that the latter has notified
their names to his adversary at the com-
mencement of or during hostilities, and
in any case before they are employed.

ARTICLE 42

The ships mentioned in Articles 1, 2,
and 3 shall afford relief and assistance
to the wounded, sick, and shipwrecked
of the belligerents without distinction
of nationality.

The Governments undertake not to

1 [This article is identical with the corresponding article of the 1899 Convention.]

2 {Tdentical with Article 4 of 1899.]
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to use these ships for any military pur-
pose. ) )
These ships must in nowise hamper
the movements of the combatants.

During and after an engagement they
will act at their own risk and peril.

The belligerents will have the right to
control and search them; they can re-
fuse to help them, order them off, make
them take a certain course, and put a
commissioner on board; they can even
detain them, if important circumstances
require it.

As far as possible the belligerents
shall enter in the log of the hospital
ships the orders which they give them.

ARTICLE 5

Military hospital ships shall be dis-
tinguished by being painted white out-
side with a horizontal band of green
about a meter and a half in breadth. ~

The ships mentioned in Articles 2 and
3 shall be distinguished by being painted
white outside with a horizontal band of
red about a meter and a half in breadth.

The boats of the ships above men-
tioned, as also small craft which may,
be used for hospital work, shall be dis-
tinguished by similar painting.

All hospital ships shall make them-
selves known by hoisting, with their na-
tional flag, the white flag with a red
cross provided by the Geneva Conven-
tion.

[80]

use these ships for any military pur-
pose. )

These ships must in nowise hamper
the movements of the combatants.

During and after an engagement they
will act at their own risk and peril.

The belligerents will have the right to
control and search them; they can re-
fuse to help them, order them off, make
them take a certain course, and put a
commissioner on board; they can even
detain them, if important circumstances
require it.

As far as possible the belligerents
shall enter in the log of the hospital
ships the orders which they give them.

ARTICLE 5

Military hospital ships shall be dis-
tinguished by being painted white out-
side with a horizontal band of green
about a meter and a half in breadth.

The ships mentioned in Articles 2 and
3 shall be distinguished by being painted
white outside with a horizontal band of
red about a meter and a half in breadth.

The boats of the ships above men-
tioned, as also small craft which may be
used for hospital work, shall be distin-
guished by similar painting.

All hospital ships shall make them-
selves known by hoisting, with their
national flag, the wlite flag with a red
cross provided by the Geneva Conven-
tion,! and {urther, if they belong to a
neutral State, by flying at the mainmast
the national flag of the belligerent under
whose control they are placed.

Hospital ships which, in the terms of
Article 4, are detained by the enemy,
must haul down the national flag of the
belligerent to whom they belong.

The ships and boats above mentioned
which wish to ensure by night the free-
lom from interference to which they are
entitled, must, subject to the assent of
the belligerent they are accompany-
ing, take the necessary measures to

render their special painting sufficiently
plain. -

.
ARTICLE 6 (new)
The distinguishing signs referred

! [Identical to this point with Article 5 of 1899.]
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ARTICLE 6

Neutral merchantmen, yachts, or ves-
sels, having, or taking on board, sick,
wounded, or shipwrecked of the bel-
ligerents, cannot be captured for so do-
ing, but they are liable to capture for
any violation of neutrality they may
have committed.

to in Article 5 can only be used, whether
in time of peace or war, for protecting
or indicating the ships therein men-
tioned.

ARTICLE 7 (new)

In the case of a fight on board a war-
ship, the sick wards shall be respected
and spared as far as possible.

The said sick wards and the matériel
belonging to them remain subject to the
laws of war; they cannot, however, be
used for any purpose other than that for
which they were originally intended, so
long as they are required for the sick
and wounded.

The commander, however, into whose
power they have fallen may apply them
to other purposes, if the military situa-
tion requires it, after seeing that the
sick and wounded on board are prop-
erly provided for.

ARTICLE v8 (new)

Hospital ships and sick wards of ves-
sels are no longer entitled to protection
if they are employed for the purpose of
injuring the enemy.

The fact of the staff of the said ships
and sick wards being armed for main-
taining order and for defending the sick
and wounded, and the presence of wire-
less telegraphy apparatus on board, is
not'a sufficient reason for withdrawing
protection.

ARTICLE 9

Belligerents may appeal to the charity
of the commanders of neutral merchant
ships, yachts, or boats to take on board
and tend the sick and wounded.

Vessels responding to this appeal, and
also vessels which have of their own ac-
cord rescued sick, wounded, or ship-
wrecked men, shall enjoy special pro-
tection and certain immunities. In no
case can they be captured for having
such persons on board, but, apart from
special undertakings that have been
made to them, they remain liable to cap-
ture for any violations of neutrality they
may have committed.
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ARTICLE 7

The religious, medical, and hospital
staff of any captured ship is inviolable,
and its members cannot be made prison-
ers of war. On leaving the ship they
take with them the objects and surgical
instruments which are their own private
property. :

This staff shall continue to discharge
its duties while necessary, and can af-
terwards leave when the commander in

chief considers it possible.
[81] The belligerents must guarantee
to the said staff when it has fallen
into their hands! the enjoyment of
their salaries intact.

ArtIicLE 8

Sailors and soldiers on board when
sick or wounded, to whatever nation
they belong, shall be protected and
tended by the captors.

ArTICLE 9

The shipwrecked, wounded, or sick of
one of the belligerents who fall into the
power of the other, are prisoners of
war. The captor must decide, accord-
mg to circumstances, whether to keep
them, send them to 2 port of his own
country, to a neutral port, or even to an

* [These articles are thus far identical.]

ArrtIcLE 10

The religious, medical, and hospital
staff of any captured ship is inviolable,
and its members cannot be made prison-
ers of war. On leaving the ship they
take with them the objects and surgical
instruments which are their own private
property.

This staff shall continue to discharge
its duties while necessary, and can af-
terwards leave when the commander in
chief considers it possible.

The belligerents must guarantee to
the said staff when it has fallen into
their hands ! the same allowances and
pay which are given to the staff of cor-’
responding rank in their own navy.

ArricLE 11

Sailors and soldiers on board when
sick or wounded, as well as other per-
sons officially attached to fleets or
armies, to whatever nation they belong,
shall be respected and tended by the
captors.

ARTICLE 12 (new)

Any war-ship belonging to a belliger-
ent may demand that sick, wounded, or
shipwrecked men on board military hos-
pital ships, hospital ships belonging to
relief societies or to private individuals,
merchant ships, yachts, or boats, what-
ever the nationality of these vessels,
should be handed over.

ArTICLE 13 (new)

If sick, wounded, or shipwrecked per-
sons are taken on board a neutral war-
ship, measures must be taken that they

do not again take part in the operations
of the war.

ARTICLE 142

The shipwrecked, wounded, or sick of
one of the belligerents who fall into the
power of the other, are prisoners of
war. The captor must decide, accord-
Ing to circumstances, whether to keep
them, send them to a port of his own
country, to a neutral port, or even to an

2 [This article is identical with the corresponding article of the 1899 Convention.]
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enemy port. In this last case, prisoners
thus repatriated cannot serve again
while the war lasts.

Arricie 10
(Not ratified)

The shipwrecked, wounded, or sick
who are landed at a neutral port, with
the consent of the local authorities,
must, unless an arrangement is made to
the contrarv between the neutral State
and the belligerent States, be guarded
bv the neutral State so as to prevent
their again taking part in the operations
of the war.

The expenses of tending them in hos-

pital and interning them shall be
[82] borne by the State to which the

shipwrecked, sick, or wounded
belong.

enemy port. In this last case, prisoners
thus repatriated cannot serve again
while the war lasts.

ArTICLE 151

The shipwrecked, wounded, or sick
who are landed at a neutral port, with
the consent of the local authorities,
must, unless an arrangement is made to
the contrary between the neutral State
and the belligerent States, be guarded by
the neutral State so as to prevent their
again taking part in the operations of
the war.

The expenses of tending them in hos-
pital and interning them shall be borne
by the State to which the shipwrecked,
sick, or wounded belong.

ArticLE 16 (new)

After every engagement, the two bel-
igerents, so far as military interests per-
mit, shall take steps to look for the
shipwrecked, sick, and wounded, and to
protect them, as well as the dead,
against pillage and ill-treatment.

They shall see that the burial, whether
by land or sea, or cremation of the dead
shall be preceded by a careful examina-
tion of the corpse.

ArTICLE 17 (new)

Each belligerent shall send, as early
as possible, to the authorities of their
country, navy, or army the military
marks or documents of identity found
on the dead and the description of the
sick and wounded picked up by him.

The belligerents shall keep each other
informed as to internments and trans-
fers as well as to the admissions into
hospital and deaths which have occurred
among the sick and wounded in their
hands. They shall collect all the ob-
jects of personal use, valuables, letters,
etc.,, which are found in the captured
ships, or which have been left by the
sick or wounded who died in hospital,
in order to have them forwarded to the
persons concerned by the authorities of
their own country.

1 [This article is identical with the corresponding article of the 1899 Convention.]
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ArtICcLE 111

The rules contained in the above
articles are binding only on the contract-
ing Powers, in case of war between two
or more of them.

The said rules shall cease to be bind-
ing from the time when, in a war be-
tween the contracting Powers, one of
the belligerents is joined by a non-con-
tracting Power.

(83]

. 1 [These articles are identical,
in the General Drafting Committee,

ArTIicLE 181

The rules contained in the above arti-
cles are binding on the contracting
Powers, in case of war between two or
more of them,

The said rules shall cease to be bind-
ing from the time when, in a war be-
tween the contracting Powers, one of
the belligerents is joined by a non-con-
tracting Power.

ArtICLE 19 (new)

The commanders in chief of the bel-
ligerent fleets must see that the above
articles are properly carried out; they
will have also to see to cases not covered
thereby, in accordance with the instruc-
tions of their respective Governments
and in conformity with the general prin-
ciples of the present Convention,

ARrTICLE 20 (new)

The signatory Powers shall take the
necessary measures for bringing the
provisions of the present Convention to
the knowledge of their naval forces,
and especially of the members entitled
thereunder to immunity, and for making
them known to the public.

ArticLeE 21 (new)

The signatory Powers likewise under-
take to enact or to propose to their
legislatures, if their criminal laws are
inadequate, the measures necessary for
checking in time of war individual acts
of pillage and ill-treatment in respect
to the sick and wounded in the fleet, as
well as for punishing, as an unjustifi-
able adoption of military insignia,
the unauthorized use of the distinc-
tive marks mentioned in Article 5 by
vessels not protected by the present
Convention.

They will communicate to each other,
through the Netherland Government,
the enactments for preventing such acts
at the latest within five years of the
ratification of the present Convention.

Article 18 of the 1907 draf i
See post, o Abe (344). raft was subsequently modified
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ArTICLE 12

The present Convention shall be rati-
fied as soon as possible.

The ratifications shall be deposited at
The Hague.

On the receipt of each ratification a
procés-verbal shall be drawn up, a copy
of which, duly certified, shall be sent
through the diplomatic channel to all
the contracting Powers.

ArTIcLE 13

Non-signatory Powers which have ac-
cepted the Geneva Convention of Au-
gust 22, 1864, may adhere to the present
Convention.

For this purpose they must make their
adhesion known to the contracting
Powers by means of a written notifica-
tion addressed to the Netherland Gov-
ernment, and by it communicated to all
the other contracting Powers.

ArticLe 14

In the event of one of the high con-
tracting parties denouncing the present
Convention, such denunciation shall not
take effect until a year after the notifi-

cation made in writing to the
[84] Netherland Government, and

forthwith communicated by it to
all the other contracting Powers.

This denunciation shall have effect
only in regard to the notifying Power.

ARTICLE 22 (new)

In the case of operations of war be-
tween the land and sea forces of bel-
ligerents, the provisions of the present
Convention do not apply except between
the forces actually on board ship.

ArticLE 231

The present Convention shall be rati-
fied as soon as possible.

The ratification shall be deposited at
The Hague.

On the receipt of each ratification a
procés verbal shall be drawn up, a copy
of which, duly certified, shall be sent
through the diplomatic channel to all the
contracting Powers.

ARTICLE 241

Non-signatory Powers which have ac-
cepted the Geneva Convention of July 6,
1906, may adhere to the present Con-
vention.

For this purpose they must make their
adhesion known to the contracting
Powers by means of a written notifica-
tion addressed to the Netherland Gov-
ernment, and by it communicated to all
the other contracting Powers.

ARrTICLE 25 (new)

The present Convention, duly ratified,
shall replace as between contracting
States, the Convention of July 29, 1899.

The Convention of 1899 remains in
force as between the Powers which
signed it but which do not also ratify
the present Convention. v

ARTICLE 261

In the event of one of the high con-
tracting parties denouncing the present
Convention, such denunciation shall not
take effect until a year after the notifi-
cation made in writing to the Nether-
land Government, and forthwith com-
municated by it to all the other con-
tracting Powers.

This denunciation shall have effect
only in regard to the notifying Power.

1 [These articles, which follow the wording of the 1899 Convention, were redrafted in
the General Drafting Commiittee, post, p. 338 [344].
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In faith of which the respective
plenipotentiaries have signed the pres-
ent Convention and have affixed their
seals thereto.

Done at The Hague, July 29, 1899, in
a single original, which shall remain de-
posited in the archives of the Nether-
land Government, and copies of which,
duly certified, shall be sent through the
diplomatic channel to the contracting
Powers. .

In faith of which the respective
plenipotentiaries have signed the present
Convention and have affixed their seals
thereto.

Done at The Hague . . . in a single
original, which shall remain deposited
in the archives of the Netherland Gov-
ernment, and copies of which, duly
certified, shall be sent through the
diplomatic channel to the contracting
Powers.



[85]
FOURTH PLENARY MEETING

AUGUST 17, 1907

His Excellency Mr. Nelidow presiding.

The meeting opens at 3 o’clock.

The minutes of the plenary meeting of July 20 are adopted.

The President: Gentlemen, since the last meeting I have received from the
delegation of Uruguay a notification to the effect that it adhered, in the name of
its Government, to the Convention relative to the application of the Geneva Con-
vention to maritime warfare, '

The British delegation has notified me that it withdrew the reservation formu-
lated by it in the preceding meeting upon Article 12 of the same Convention.

The Ottoman delegation has done likewise for Article 15, upon which it had
renewed the reservations made in 1899 for Article 10 of the Convention of that
date.

The Conference takes pleasure in recording the adhesion of the Government
of Uruguay and of the withdrawal of the British and Ottoman reservations relat-
ing to the Convention voted upon in our preceding plenary meeting.

Our first business on the agenda is the examination of the report of the
Second Commission on the amendments proposed to the regulations of 1899 re-
specting the laws and customs of war on land.' 1 regret that the eminent presi-
dent of this Commission, his Excellency Mr. BEERNAERT, is not here to receive
the expression of our gratitude for the conscientious work done on this subject
under his able and experienced direction by the Commission and its reporter, to
whom I must address our sincere thanks. As you have had occasion to study this
report,? gentlemen, it seems to me useless to read it. We shall proceed to the
reading of the articles which have been modified or added, and if any one has
reservations or declarations to make on the subject of any of them, I ask him to
formulate them and to have them communicated to me in writing, after which we
shall vote upon the whole.

The floor is given to the Reporter, General Baron GIESL voN GIESLINGEN.

Major General Baron Giesl von Gieslingen reads the text of the amend-

ments proposed to the Conference by the Second Commission and referring
[86] to the Regulations respecting the laws and customs of war on land, annexed

to the Convention of July 29, 18992
Articles 2, 5, 6, 14, 17, 22a, 23, 25, 27 are accepted without discussion.

1 For-the debates on the matter, see vol. iii, minutes of the first two meetings of the
Second Commission and the first four meetings of its first subcommission.
2 Annex A to these minutes,

3 Annex B to these minutes. -
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His Excellency Daron Marschall von Bieberstein makes the following
declaration upon Article 44a: . . )
The German delegation cannot accept Article 44q, and I permit myself
to say several words in explanation of our negative vote. Article 22a, which has

been inserted in the German proposal states:

It is forbidden to c'ompel ressortissants of the hostile party to take part
in the operations of war directed against their own country, even if they
were enrolled in its service before the commencement of the war.

It is recognized that the words “to take part in the military operations ”. are
liable to a different interpretation. But a specification seems to us imposmble.
In the effort to specify the acts which would be illegal according to Article 22a,
as Article 44a endeavors to do, the risk.is run of placing an excessive restraint
upon the liberty of military acts or of arriving at an interpretation which, accord-
ing to the adage “ qui dicit de uno, negat de altro ” would regard as permissible
all acts not expressly forbidden by the Convention. We wish neither the one nor
the other. In any case, we could not accept an interpretation which, put into
practice, might weaken considerably the humane and civilizing design which in-
spired us in proposing Article 22¢. It is for these reasons that we shall vote
against Article 44a.

His Excellency Mr. Mérey von Kapos-Mére: The delegation of Austria-
Hungary, having accepted the new Article 22a on condition that Article 44 of the
Convention now in force be maintained as it is, can not consent to the Article 44a,
proposed by the Second Commission. '

His Excellency Mr. Tcharykow: The delegation of Montenegro has the
honor to declare that having accepted the new Article 22a, proposed by the dele-
gation of Germany, in the place of Article 44 of the existing Regulations of 1899,
it makes reservations on the subject of the new wording of the said Article 44a.

His Excellency Mr. Martens: The delegation of Russia has the honor to
declare that having accepted the new Article 22a, proposed by the delegation of
Germany, in the place of Article 44 of the existing Regulations of 1899, it makes
reservations on the subject of the new wording of the said Article 44a.

His Excellency Mr. Beldiman: The delegation of Roumania has the honor
to declare that having accepted the new Article 224, proposed by the delegation
of Germany, in the place of Article 44 of the existing Regulations of 1899, it
makes reservations on the subject of the new wording of the said Article 44a.

 His Excellency Mr. Tsudzuki: The delegation of Japan reserves its de-
cision on the new Article 44a until it knows what Powers have accepted it and
what majority it obtained.

General Major Vinaroff: The delegation of Bulgaria has the honor to de-
clare that .having accepted the new Article 22q, proposed by the delegation of
Germany, in the place of Article 44 of the existing Regulations of 1899, it makes
reservations on the subject of the new wording of the said Article 44a.

The President: The Conference records the reservations just expressed.

The Reporter resumes the reading of Articles 52 and 53 which are
[87] adopted without observation. '
o theUI{):n lth.e new artiFle, relative to the indemnification for the violation
Kegulations respecting the laws and customs of war on land:
His Excellency Sir Edward Fry: The British delegation expects immediate
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instructions from its Government on this subject and reserves the privilege of stat-
ing its opinion upon the question until later,

His Excellency Réchid Bey: The Ottoman delegation makes reservations
on the subject of the provisions of the new article to be inserted in the amend-
ments to the Regulations of 1899 respecting the laws and customs of war on land.

Vote is then taken on the whole of the amendments to the Regulations
respecting the laws and customs of war on land, annexed to the Convention of
July 29, 1899, which under the reservations mentloned above, are unanimously
adopted.

Voting for, without reservations: United States of America, Argentine
Republic, Belgium, Bolivia, DBrazil, Chile, China, Colombia, Cuba, Denmark,
Dominican Republic, Ecuador, Spain, France, Greece, Guatemala, Haiti, Italy,
Luxemburg, Mexico, Nicaragua, Norway, Panama, Paraguay, Netherlands, Peru,
Persia, Portugal, Salvador, Serbia, Siam, Sweden, Switzerland, Uruguay, Ven-
ezuela.

Voting for, with reservations: Germany, Austria-Hungary, Bulgarla, Great
Britain, Japan, AMontenegro, Roumania, Russia, and Turkey.

The President: According to the order of the day, we have now to vote on
the renewal of the Declaration of 1899 prohibiting the launching of projectiles and
explosives from balloons.?

Upon the invitation of the PresipENT, the Reporter reads the draft of the
renewal of the Declaration of July 29, 1899, prohibiting the launching of projec-
tiles and explosives from balloons.?

His Excellency Mr. Léon Bourgeois: The French delegation cannot sup-
port the proposal for the renewal of the Declaration relating to balloons.

It considers that the humanitary object is fully attained by the general pro-
vision of the Regulations of 1899 on bombardment, especially since, upon our pro-
posal, the words “ by any means whatever ” have been added to the prohibition
laid down in Article 25 of these Regulations.

' The President: You have before you a DBritish amendment.® It relates to
the duration of the renewal which, instead of being five years, is extended to the
meeting of the next Conference.

His Excellency Sir Edward Fry: The British delegation has the honor to
propose the following amendment:

In the first paragraph, substitute for the words “ for a term of five years

the words “ to the close of the Third Peace Conference.”
[88] The President: I propose that the Conference vote upon the amendment
presented by the British delegation.

His Excellency Mr. Martens: The delegation of Russia intends to reserve
its vote upon this amendment.

His Excellency Mr. Tsudzuki: Owing to the lack of unanimity between the
great military Powers, the delegation of Japan sees no advantage to be gained by
pledging itself to several Powers, while with regard to others it would be forced
to continue to study and improve this means of warfare. It will therefore abstain
from voting on the question.

The President: I put to vote the amendment of the British delegation.

1 For the debates on the question, see vol. iii, minutes of the second meetmg of the
Second Commission and those of the fifth meeting of the first subcommission,

2 Annex C to these minutes.

3 Annex D to these minutes.
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The vote is taken. ) . _ )

Voting for: United States of America, Belgium, Bolivia, Brazil, Bulg:ar}a,
China, Colombia, Cuba, Denmark, Dominican Republic, Ecuador, Great Britain,
Greece, Guatemala, Haiti, Luxemburg, Nicaragua, Norway, Panama, Paraguay,
Netherlands, Portugal, Salvador, Serbia, Siam, Switzerland, T}lrkey, Uruguay.

Voting against: Germany, Argentine Republic, Austria-Hungary, Italy,
Montenegro, Persia, Roumania, Russia.

Not voting: Chile, Spain, France, Japan, Mexico, Peru, Sweden, Venezuela.

The PresiDENT: The result of the vote is as follows: 28 yeas, 8 nays and
8 not voting. .

We shall now proceed to vote on the renewal of the Declaration of 1899 as it
is presented by the delegation of Belgium.

Voting for: United States of America, Austria~-Hungary, Belgium, Bolivia,
Brazil, Bulgaria, China, Cuba, Denmark, Dominican Republic, Ecuador, Great
Britain, Greece, Guatemala, Haiti, Italy, Luxemburg, Nicaragua, Norway, Pan-
ama, Paraguay, Netherlands, Portugal, Salvador, Serbia, Siam, Switzerland,
Turkey, Uruguay.

Voting against: Germany, Argentine Republic, Spain, France, Montenegro,
Persia, Roumania, Russia.

Not voting: Chile, Colombia, Japan, Mexico, Peru, Sweden and Venezuela.

The result of the vote is as follows: 29 ayes, 8 nays and 7 not voting. '

The PresiENT: The first delegate of Great Britain requests the floor in
order to make a declaration regarding the adhesion of the British Government

to the Declarations of 1899 concerning the use of asphyxiating and deleteri-
[89] ous gases and the use of bullets which expand or flatten easily in the human

body. :

His Excellency Sir Epwarp Fry is given the floor.

His Excellency Sir Edward Fry: In 1899, the Government of Her Britan-
nic Majesty could not consent to adhere to the Declaration concerning the prohi-
bition of the use of projectiles, the sole object of which is the diffusion of
asphyxiating and deleterious gases, and to the Declaration concerning the pro-
hibition of the use of bullets which expand or flatten easily in the human body,
such as bullets with a hard envelope which does not entirely cover the core or is
pierced with incisions.

I am authorized to announce that my Government — animated with the desire
of giving, in so far as possible, a character of unanimity to these engagements —
accepts the said Declarations in their entirety.

Thc? President: The Conference accepts with the greatest pleasure the
declarations made by his Excellency Sir Epwarp Fry, in the name of the British
delegation,

. The'PRESIDENT! ?Ve shall now pass to the report of the Third Commission
which, directed })y the indefatigable zeal and tact of his Excellency Count Tor-
NIELLL, has again reached the termination of an important subject on our pro-

gram, that relative to the bombardment by naval forces of undefended towns, vil-
lages and dwellings.?

1 See vol. iii, the minutes of the fifth meeting of the first subcommission of the Second
Commission containing the declarations of the British and Portuguese delegations concerning
the adhesion of their Governments to the Declarations in question.

2 Annex E to these minutes. For the debates on the question, see vol. iii, minutes of

the third meeting of the Third Commissio i i
e third me n and those of the fourth meeting of its first sub-
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The Regulations recently drawn up on this subject will be read to you, article
by article, by the reporter, Mr. GEorG1os STrEIT, to whom I am happy to offer our
thanks ; those who have reservations or declarations to make will kindly formulate
them. After this the Regulations in their entirety will be voted upon.

Mr. Georgios Streit reads the articles of the draft of the Regulations con-
cerning the bombardment by naval forces in time of war, drawn up by the Third
Commission.

ArTICLE 1

His Excellency Baron Marschall von Bieberstein: The German delegation
makes reservations concerning the second paragraph of Article 1.

His Excellency Sir Edward Fry: The British delegation makes reserva-
tions concerning the second paragraph of Article 1.

His Excellency Mr. Léon Bourgeois: The French delegation makes reserva-
tions concerning the second paragraph of Article 1.

His Excellency Mr. Lou Tseng-tsiang: The delegation of China makes
reservations concerning the second paragraph of Article 1.

His Excellency Mr. Tsudzuki: The delegation of Japan cannot accept the
second paragraph of Article 1 for reasons which are indicated in the report of the
Third Commission and which express the opinion of the minority of this

Commission.
{90] His Excellency Mr. de Villa Urrutia: The delegation of Spain makes
reservations concerning the second paragraph of Article 1.
The President: The reservations just expressed shall be recorded.

ARTICLE 2

His Excellency Mr. J. N. Léger: The delegation of Haiti accepts the first
two paragraphs of Article 2 but renews reservations concerning the third para-
graph. Indeed it seems to it a very stringent rule that the presence, even unex-
pected, in an undefended port of war-ships which the enemy might believe neces-
sary to destroy, suffices to expose the town and its inhabitants to the effects of a
bombardment without previous warning and a period of grace.

The President: This reservation shall be recorded.

ArtIicLE 3

His Excellency Mr, Domingo Gana: The delegation of Chile makes reserva~
tions on the subject of Article 3.

The President: This reservation shall be recorded.

The other articles give rise to no remarks.

The PresmenNT: We shall now proceed to the vote on the whole of the
Regulations.

Voting for, without reservations: United States of America, Argentine Re-
public, Austria-Hungary, Belgium, Bolivia, Brazil, Bulgaria, Chile, Colombia,
Cuba, Denmark, Dominican Republic, Ecuador, Greece, Guatemala, Italy, Lux-
emburg, Mexico, Montenegro, Nicaragua, Norway, Panama, Paraguay, Nether-
lands, Peru, Persia, Portugal, Roumania, Russia, Salvador, Serbia, Siam, Sweden,
Switzerland, Turkey, Uruguay, Venezuela.

Voting for, with reservations: Germany, China, Spain, France, Great
Britain, Haiti and Japan.

1 Annex F to these minutes,
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.. The result-of the vote is as follows: 44 ayes, of which 7 are accompanied by

reservations. o
The President: The first delegate of Great Britain has the floor.

His Excellency Sir Edward Fry: Mr. President, I have the honor to sub-
mit to you in behalf of the Government of His Britannic Majesty a proposal of the
highest importance. . .

When His Imperial Majesty of Russia convoked the First Peace Conference
at The Hague he proposed as the prime object of its work that “ of secking with-
out delay means for putting a limit to the progressive increase of military and
naval armaments, a question the solution of which becomes evidently more and
more urgent in view of the fresh extension given to these armaments.” o

After having taken into consideration the report of the First Commission of
the Conference, which had been charged with the examination of the question, the

Conference unanimously adopted the following resolution: .
[91] The Conference is of opinion that the restriction of military charges, which

are at present a heavy burden on the world, is extremely desirable for the
increase of the material and moral welfare of mankind.

Count MOURAVIEFF, in his memorandum of August, 1898, addressed to Eu-
rope in the name of His Majesty the Emperor of Russia, said:

The ever-increasing financial charges strike and paralyze public pros-

perity at its source; the intellectual and physical strength of the nations,
their labor and capital, are for the most part diverted from their natural
application and unproductively consumed; hundreds of millions are spent
in acquiring terrible engines of ‘destruction, which though to-day regarded as
the last word of science are destined to-morrow to lose all value in conse-
quence of some fresh discovery in the same field. National culture, eco-
nomic progress, and the production of wealth are either paralyzed or perverted
in their development.
" Moreover, in proportion as the armaments of each Power increase, so
do they less and less attain the object aimed at by the Governments. Eco-
nomic crises, due in great part to the system of amassing armaments to the
point of exhaustion, and the continual danger which lies in this accumulation
of war material, are transforming the armed peace of our days into a crush-
ing burden which the peoples have more and more difficulty in bearing.
It appears evident, then, that if this state of affairs be prolonged, it will
inevitably lead to the very cataclysm which it is desired to avert, and the
impending horrors of which are fearful to every human thought.

These words, so eloquent and so true when they were first uttered, are to-day
still more forcible and more true. For, Mr. President, since that date military
expenditure upon armies as well as upon navies has considerably increased. Thus,
according to the most exact information which I have received, this expenditure
reached in 1898 — that is to say, in the year which immediately preceded the First
Conference at The Hague — a total of more than £251,000,000 for the countries
of Europ.e—with the exception of Turkey and Montenegro ( regarding which I
have no information),— the United States of America, and Japan; while in the
year 1906 the similar expenditure of the same countries exceeded a total of £320,-
000,000. ’

It will thus be seen that in the interval between the two Conferences annual

milit_ary‘egpenditure has been augmented by the sum of £69,000,000, or more than
1,725 millions of francs, which is an €normous increase,
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Such is this excessive expenditure, which might be employed for better ends;
such, Mr. President, is the burden under which our populations are groaning;
such is the Christian peace of the civilized world in the twentieth century.

I will not speak of the economic aspect of the question, of the great mass
of men who are compelled by these preparations for war to leave their occupa-
tions, and of the prejudicial effect of this state of things upon the general pros-
perity. You know this aspect of the question better than I do.

I am, therefore, quite sure that you will agree with me in the conclusion that
the realization of the desire expressed by the Emperor of Russia and by the First
Conference would be a great blessing for the whole of humanity. Is this desire
capable of being realized? This is a question to which I cannot supply a categori-
cal answer. I can only assure you that my Government is a convinced supporter
of these high aspirations, and that it charges me to invite you to work together for
the realization of this noble desire,

In ancient times, Mr. President, men dreamed of an age of gold which had ex-
isted on earth in the distant past; but in all ages and among all nations poets,

sibyls, prophets, and all noble and inspired souls have always cherished
[92] the hope of the return of this golden age under the form of the reign of
universal peace.

Ultima Cumaeti venit iam carminis aetas;
Magnus ab integro saeclorum nascitur ordo.
Iam redit et virgo, redeunt Saturnia regna.

Such was the dream of the Latin poet for his age; but to-day the sense of the
solidarity of the human race has more than ever spread over the whole world. It
is this sentiment that has rendered possible the convocation of the present
Conference; and it is in the name of this sentiment that I request you not to
separate without having asked that the Governments of the world should devote
themselves very earnestly to the question of the limitation of military charges.
My Government recognizes that it belongs to the duty of every country
to protect itself against its enemies and against the dangers by which it may be
threatened, and that every Government has the right and the duty to decide what
its own country ought to do for this purpose. It is, therefore, only by means of
the good-will, the free-will, of each Government, acting in its own right, for the
welfare of its own country, that the object of our desires can be realized.

. The Government of His Britannic Majesty, recognizing that several Powers
desire to restrict their military expenditure, and that this object can only be real-
ized by the independent action of each Power, has thought it to be its duty to
inquire whether there are any means for satisfying these aspirations. My Gov-
ernment has therefore authorized us to make the following declaration:

The Government of Great Britain will be prepared to communicate
annually to Powers which would pursue the same course the program for
the construction of new ships of war and the expenditure which this pro-
gram would entail. This exchange of information would facilitate an ex-
change of views between the Governments on the subject of the reductions
which it might be possible to effect by mutual agreement.

The British Government believes that in this way it might be possible
to arrive at an understanding with regard to the expenditure which the States
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which should undertake to adopt this course would be justified in incorporat-
ing in their estimates.

In conclusion, therefore, Mr. President, I have the honor to propose to you
the adoption of the following resolution:

The Conference confirms the resolution adopted by the Conference of
1899 in regard to the limitation of military expenditure; and inasmuch as
military expenditure has considerably increased in almost every country
since that time, the Conference declares that it is eminently desirable that
the Governments should resume the serious examination of this question.
(Repeated applause.)

The President: The British proposition that you have just heard, gentle-
men, is supported by the United States of America, whose first delegate has ad-
dressed me the following letter:

Mr. PresipEnT: In the course of the negotiations which preceded the
present Conference the Government of the United States considered it to be
its duty to reserve the right to bring forward here the important subject
of the limitation of armaments, in the hope that they might advance in some
small degree the lofty conception which inspired the Emperor of Russia in
his first appeal.

While regretting that more progress in the direction indicated by His

Imperial Majesty cannot be made at this moment, we are happy to think
[93] that there is no intention on the part of the nations to abandon his endeavors,
and we request to be allowed to express our sympathy for the views ex-
pressed by his Excellency the first delegate of Great Britain, and to support
the proposal that he has just made.
Joserr H. CHoOATE.

His Excellency Mr. Léon Bourgeois: In the name of the French delegation
I declare our support of the proposal formulated by his Excellency Sir EDWARD
Fry and supported by our colleagues of the United States of America,

_The first delegate of the French Republic, remembering that he was in 1899
the initiator of the vau of the First Conference, will perhaps be allowed to express
the confident belief that between now and the meeting of the next peace assembly
the study to which the Conference invites the Governmentsin the name of human-
ity will be resolutely pursued.

The President: A similar communication has come to me from the Spanish

delegation in a letter from the first delegate, nis Excellency, Mr. pE ViLLA
URruTIA, worded as follows:

_ Mr. PresmENT: The Spanish Government, at the time of the convo-
cation of the present Conference, expressed its desire to reserve the right
to discuss the question of the limitation of armaments, which had already
been submitted to the previous Conference through the generous initiative of
His Majesty the Emperor of Russia.

While regretting that existing circumstances have not permitted us to
follow in the same efficacious manner the great and noble idea with which his
Imperial Majesty was inspired, and while we express our sympathy with
the views expounded by his Excellency the first delegate of Great Britain,
which are also those of the Spanish Government, we are happy to think


http:mcreas.ed

FOURTH MEETING, AUGUST 17, 1907 v 91

that all nations will exert their efforts in this direction and that they will
one day be crowned with success.
W. R. pE ViLLa UrruTIA.

The PresipEnT: I have also received a communication on the same subject
from the delegates of the Argentine Republic and Chile.

They acquaint the Conference with the fact that these two States have been
the first to give effect to the wish expressed by the Conference in 1899 by con-
cluding on May 28, 1902, a Convention on the limitation of naval forces which
has been put into execution under a special protocol signed January 9, 19031
The communication reads:

The delegations of the Argentine Republic and the Republic of Chile
have the honor to present to the Peace Conference a treaty of May 28, 1902,
and the supplementary agreement of January 9, 1903, treaties which have
been faithfully observed by the two nations.

By the terms of these protocols a part of the fleets of the two Govern-
ments was dismantled, armed cruisers in course of construction on account
of the respective Governments were sold upon the docks, and the countries
agreed to abstain for a period of five years from the acquisition of new
vessels of war.

In the belief that the annexed protocols may be of some use in a study
of the proposal of Great Britain on the subject of the limitation of arma-
ments, we beg you, etc., etc.

[94] The PresmENT: We can welcome, gentlemen, with the greater pleasure

and satisfaction the communication of this Convention and protocol since
the latter, which regulates the details of the limitations of the Chilean and Argen-
tine naval forces, is the work of two of our most distinguished young colleagues,
who were at that time, one the Minister for Foreign Affairs and the other the
Envoy Extraordinary and Minister Plenipotentiary of their respective countries,
Messrs. DrRaGO and COoNCHA, to whom it is my duty to offer, as well as to the dele-
gations of the States they represent, in the name of the Conference, our thanks
and congratulations.

The eloquence of his Excellency the first British delegate, and the proposal
with which it concluded, as well as the communications with which I have just
acquainted you, cannot, it seems to me, fail to meet with a sympathetic reception
on our part. The idea of diminishing the charges which weigh upon the popu-
lations owing to the fact of wars, by seeking the means of putting an end to
the progressive increase of armaments on land and on sea, constituted the chief
motive of the initiative taken by the Emperor of Russia in order to bring about
the meeting of the Peace Conferences. This thought has been, so to speak,
the corner-stone of that action. It formed the starting-point of the Russian circu-
lar of August 12/24, 1898, and was placed at the head of the program which the
Cabinet of St. Petersburg proposed to the Powers in its circular of December 30,
1898/]anuary 11, 1899. All the Governments gave their adherence, and the Con-
ference, from the outset, had to occupy itself with a proposal of the Russian dele-
gation which aimed at preventing the increase of armaments.

Contact with reality, however, was not long in revealing all the practical diffi-

1 Annexes G and H to these minutes. [The original Spanish text appears in Tratados,
Convenciones, etc. (Argentine Republic), vol. vii, pp. 277, 293. For English versions, see
British and Foreign State Papers, vol. 95, p. 762; vol. 96, p. 311; and Foreign Relations of
the United States, 1902, p. 21.]
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culties which this generous thought involved when the question of ;}pplyx?glxt
arose. In the Commission which was entrusted with the cons:idei)ratlon 0 tlg
subject very keen differences of opiniop soon broke out, and the de at:l:s assumfe
such a character that, instead of the desired understanding, there was a ;nger cg a
disagreement which might have proved fatal to thfe rest of the la}bors of the Con' er-
ence. It had to be acknowledged that the question was not ripe, that it required
further study on the part of the different Governments at hqme; aqd it was in
this sense that, after having unanimously adopt(?d .the resolut1on. \v.luch has just
been recalled by the first delegate of Great Britain, the Commission expressed
the wish that “the Governments, taking into consideration the proposals mgde
at the Conference,” should “ examine the possibility of an agreement as to the lim-
itation of armed forces by land and sea, and of war budg?ts.” '
But here once more practical experience was not destined to correspond with
the ideal nature of the wish. As I have just intimated, only two _States, the
Argentine Republic and Chile, have been able to give effect to that wish by con-
cluding 2 convention of disarmament, which I have had the hon01.‘ of reading to
you. The majority of the Powers of Europe had other preoccupations. Scarc?ly
had the Conference terminated its labors when troubles which arose in an empire
of eastern Asia obliged the Governments to intervene with armed force. .A short
time afterwards one of the great European Powers found itself engaged in _South
Africa in a struggle which necessitated on its part a great military effort. I:‘me'llly,
during these last years, the Far East was the theatre of a gigantic war, the liquida-
tion of which is barely finished. Need I also mention the colonial struggles and
diplomatic difficulties which may have temporarily compelled one Power or anotl'ler
to increase its armaments? The result was that the Governments, far from having
been able to occupy themselves, in conformity with the desire expressed by the
Conference, with the means of limiting armaments, had, on the contrary, to
increase their armaments to an extent which has just been shown you by the
figures adduced by Sir Edward Fry.
[95] It was in consideration of these circumstances, gentlemen, that the Russian
Government this time refrained from placing the limitation of armaments
upon the program of the Conference which it proposed to the Powers. To begin
with, it considered that this question was not ripe for fruitful discussion. In
the second place, it did not desire to provoke discussions which, as the experience of
1899 showed, could only, in opposition to the aim of our common endeavors,
accentuate a disagreement among the Powers by giving occasion for irritating
debates. The Russian Government, for its part, was determined not to take part
in such discussions, and it knew that this was likewise the determination of some
other Great Powers. .
Yet the seed sown at the time of the First Conference has germinated inde-
pendently of the action of the Governments. A very emphatic movement of public
opinion has arisen in different countries in favor of the limitation of armaments,
and the Governments, whose sympathies for the principle have not diminished, in
spite of the difficulties of carrying it out, find themselves confronted with mani-
festations which they are not in a position to satisfy. Thus it is, gentlemen, that
the British Government, giving expression to its own preoccupations, and making
itself the organ of public feeling, evinced its intention of nevertheless calling the
attention of the Powers assembled in Conference at The Hague to the question of
the limitation of armaments, and that its first delegate has just brought before us
the wish which the cabinet of London would like to see adopted by us.
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I for my part am unable to discover any other means of evincing the interest
which the Powers take in this question. If the question was not ripe in 1899, it
is not any more so in 1907. It has not been possible to do anything on these lines,
and the Conference to-day finds itself as little prepared to enter upon them as in
1899. Any discussion which should in itself prove sterile could only be harmful to
the cause which was in view by accentuating differences of opinion on questions of
fact, while there exists unity of general intentions which might one day meet
with their realization. It is for this reason, gentlemen, that the proposal now.
made to us by the Dritish delegation, to confirm the resolution adopted by the
Conference of 1899 by formulating anew the desire which was then expressed, is
what best corresponds with the present state of the question and with the interest
which we all have in seeing it directed into a channel where the unanimity of the
Powers could alone constitute a guarantee of its further progress. And it will be
an honor for the Second Peace Conference to have contributed to this end by its
immediate vote.

I therefore can only applaud the English initiative, and recommend you to
unite in accepting the resolution, as it has been proposed to us by Sir Epwarp Fry,
with unanimous acclamation. (Unanimous applause.)

The unanimity of your acclamations appears to make it unnecessary to pro-
ceed to a vote. (Repeated applause.)

The meeting adjourns at 4:15 o’clock.

The President,
NELIDOW.
Secretaries General,
WV. Doupe vAN TROOSTWIJK.
Prozor.

Annex A
[96]

AMENDMENTS TO THE REGULATIONS OF 1899 RESPECTING
THE LAWS AND CUSTOMS OF WAR ON LAND

Renewal of the Declaration of July 29, 1899, Prohibiting the Launching of
Projectiles and Explosives from Balloons

ReporT To THE CONFERENCE !
In conformity with the duty assigned to it, the first subcommission of the

1 This report was made in the name of the Second Commission by Major General
Baron Giest von GIESLINGEN, the reporter of the first subcommission. It had been submitted
to the Second Commission by a committee of examination presided over by his Excellency
Mr. BeerNAERT, and composed of their Excellencies Baron MARSCHALL VON BIEBERSTEIN, Mr,
Horack PortER, Marquis DE SoverarL, Mr. T. M. C. Asser, Mr. C. Bruw, Samap KHAN,
MOMTAS-ES-SALTANEH, Mr. A. BELDIMAN, Mr. CARLIN, as members of the Bureau, and Major
General voN GUNDELL, Major General Baron GiesL voN GIESLINGEN, General AMOUREL, Gen-
eral Sir Epmoxp R, FLres, Major General YosHrroru Akivama, Lieutenant General Jonk-
heer pEN BEER POORTUGAEL, and General YERMOLOW.
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Second Commission has had to examine the amendments proposed by several
delegations to the Regulations of 1899 respecting the laws and customs of war
on land, as well as the question of the renewal of the Declaration of July 29, 1899,
prohibiting the launching of projectiles and explosives from balloons. .
Before proceeding to a review of all those amendments t}lat were not with-~
drawn during the course of the discussion, wherein we shall give our reasons for
the proposals which the Second Commission has the honor to submit to the vote
of the Conference, it seems advisable to offer a few brief remarks on the general

subject. .
As was said by the president in his opening address, “ The work of 1899 is
satisfying. . . . It constitutes a body of rules which the high contracting parties

engage themselves to impose upon their troops and which thus forms a powerful
conventional obligation.”

Thanks to the harmony which has reigned in our assembly, the discussions
resulted in an almost unanimous agreement, and, since the first session of the
Second Conference, the adhesion of Switzerland and of China has made it almost
complete.

The amendments which have been proposed arise, not from the need of re-
casting the Regulations of 1899, but from that of improving them by the addition
of some matters of detail. They have been retouched, but not altered in any
essential particular, .

It may be remarked that it was only at the last moment that amendments

were forthcoming. The order of the day of the first meeting contained
[97] none. But, during the course of the meetings, some were filed by the dele-

gations of the Netherlands, Germany, Austria-Hungary, Russia, and Spain;
and these were followed by many others, emanating from the delegations of
Japan, Italy, Cuba, Denmark, and Belgium.?

These amendments had reference to Articles 1, 2, 4, 5, 6, 13, 14, 17, 22, 23,
27, 35, 45, 46, 52, 53, and 57. Those, however, which related to Article 57, on
the treatment of interned belligerents and the care of wounded in neutral countries,
were referred to the second subcommission, as that subcommission was charged
with the study of all questions concerning neutrality, and its program already
included the proposal to add to the Regulations in force a new section on the
treatment of neutral persons in belligerent territory.

Indeed, it seemed to the first subcommission that the questions bearing directly
on neutral persons, or concerning the rights and duties of neutral States, should not
appear in regulations governing the relations of belligerents with each other or
with the inhabitants of invaded or occupied territory, as such regulations are in-
tended to be communicated to troops in the shape of instructions in time of war.

_ Furthermore, inasmuch as the amendments which were proposed by the dele-
gations of Germany,® Japan2® Netherlands,* and Austria-Hungary % relative to
Articles 1; 4, 6, 13, 14, 35, 45, and 46 did not find acceptance after debate, either
in the first subcommission or in its committee of examination, it has not been con-

sidered necessary to deal with them in this report, and the Conference is not
called upon to make any decision as to them.

1Vol, iii, Second Commission, annexes 2-15.
2 Ibid., annex 2.

37bid., annex 10.

4 Ibid., annexes 4, 9.

6 Ibid., annex 7.
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I

AMENDMENTS TO THE REGULATIONS RESPECTING THE
LAWS AND CUSTOMS OF WAR ON LAND

ARTICLE 2. German Amendment?

This amendment relates to risings in mass. It requires that, to be regarded
as belligerents, the population of a territory which has not been occupied who,
on the approach of the enemy, spontaneously take up arms to resist the invading
troops without having had time to organize themselves in accordance with Article 1,
must, in addition to respecting the laws and customs of war as stipulated in the
old text, carry arms openly.

It seems to the subcommission that this amendment had no other effect than to
make the original text more definite without modifying its meaning to the preju-
dice of the population concerned. '

The amendment was carried by 30 votes to 3, with 2 delegations, those of
Switzerland and Montenegro, not voting.

The Commission gave its sanction to this vote without discussion.

ARTICLE 5. Cuban Amendment?

The Cuban delegation proposed that the conditions required by Article 5 for
the internment of prisoners of war be completed by a clause stipulating that they
can he confined “only while the circumstances which necessitate the measure
continue to exist.”

This addition was adopted unanimously by the subcommission and the Com-

mission.

[98] ARrTICLE 6. Spanish and fapanese Amendments

The Spanish delegation proposed to modify the first paragraph so as to
exempt officers who are prisoners of war from being compelled to work. A
German additional amendment, which was accepted by the Spanish delegation,
provides, in favor of non-commissioned officers, that prisoners of war can only be
employed as laborers according to their rank* as well as according to their
aptitude.

These changes were adopted without opposition, as well as an amendment
proposed by Japan which provided that “if there are no rates in force,” the work
for the State must be paid for “ at a rate suitable for the work executed.”

ARTICLE 14. Japanese and Cuban Amendments®

Article 14 relative to the information bureau for prisoners of war was the
subject of two amendments filed by the delegations of Japan and Cuba, which were
both adopted unanimously without discussion.

1Vol. iii, Second Commission, annex 2.

2 Jbid., annex 5

8 Jbid, annexes 6, 10. . . ] ) )

4 [This phrase, which appeared in the 1899 Regulations, was omitted in the Spanish
amendment.] L

5 Vol. iii, Second Commission, annexes 5, 10,
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The first inserts after the second sentence of the first paragraph the following

words:

The individual return shall be sent to the Government of t_he other
belligerent after the conclusion of peace; the bureau must state in it tl}e
regimental number, name and surname, age, place of origin, rank, unit,
date and place of capture, internment, wounding and death, as well as any
observations of a special character.

The second relates to prisoners released on parole, exchanged or escaped, and
is inserted in the final clauses of the first and second paragraphs, which are thus
made to read as follows:

It is kept informed of internments and transfers as well as releases on
parole, exchanges, escapes, admissions into hospital and deaths.

It is likewise the function of the information bureau to receive and
collect all objects of personal use, valuables, letters, etc., found on the field
of battle or left by prisoners who have been released on parole, or exchanged,
or who have escaped or died in hospitals or ambulances, and to forward
them to those concerned. '

ArticLE 17. Japanese Amendment*

The amendment proposed by the Japanese delegation was intended to replace
Article 17 with the following text:

The Government will grant, if necessary, to officers who are prisoners
in its hands, a suitable pay, the amount to be refunded by their Government.

This change was due to a desire to avoid the different interpretations which
could be given to the text in force, and to the necessity of making more precise
the definition of the term “ full pay ” in that text,

The new wording, however, would permit a Government either to give nothing
or to grant excessive pay; and it was therefore sent to the committee.

The committee, after acquainting themselves with the interpretations that the
domestic regulations of different countries give to the phrase “ full pay,” found it

indispensable to omit the words “ if necessary ” in order to make the article
[99] obligatory.

It was also deemed necessary, for the sake of consistency, to take into
account the corresponding article of the Geneva Convention of 1906, dealing with
the salaries of the medical personnel when prisoners (Chapter 3, Article 13),
vx:hich secures to them the same pay and allowances from the captor as the latter
gives to persons of the same grade in his own army.

f Iri consequence, the committee proposed to the subcommission the following
ormula:

The Government will grant to officers who are prisoners in its hands the

pay to which officers of the same rank of its army are entitled, the amount
to be refunded by their Government.

{\s the Japanese delegation concurred in this text, the Commission adopted it
unanimously and submits it to the Conference.

1 Vol. iii, Second Commission, annex 10.
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ARTICLES 22 AND 44. The German Proposition. The Austro-Hungarian,
Netherland, and Belgian amendments?

The amendment offered by the German delegation, especially on account of
the Austro-Hungarian amendment attached to it, gave rise to lengthy discussions.

The German delegation proposed to insert in Chapter I of Section II of the
Regulations, between the 22d and 23d articles, a new article worded thus:

New ArTIicLE 22 ¢

It is forbidden to compel ressortissants of the hostile party to take
part in the operations of war directed against their own country, even if
they were enrolled in its service before the commencement 6f the war.

The amendment asked by the delegation of Austria-Hungary consists in
inserting after “to take part” the words “ as combatants.”

The new German proposal was a development of the principle accepted in
1899, as regards the forced participation of the population of occupied territory
in military operations against their country, by extending to all ressortissants the
prohibition of -which the Regulations did not expressly give them the benefit. It
extended it even to foreign subjects who might have been in the service of the
hostile party before thé commencement of the war.

It is on account of the general application of this article that the German
delegation believed it incumbent upon it to propose its insertion in Section II of
the Regulations, relating to the means of injuring the enemy, and the omission of
the present Article 44 in Section III under the heading of “ Military authority
over the territory of the hostile State.”

The committee of examination, to which the amendment was sent after a
debate in the subcommission, accepted the German text without objection, saving
a slight correction of form at the end of the article, replacing ““if they were
enrolled in its service ” by the wording “ if they were in its service . . .”

The question of the place to be given to this new article was reserved for the
drafting committee as being more especially within its competence.

The German proposition had an extensive character; the Austro-Hungarian

amendment had quite a different meaning, as it permitted the compulsion
[100] of the population to render assistance of every kind short of fighting, and

especially the employment of forced guides and the furnishing of military
information. . The delegation of Austria-Hungary desired to draw a clear dis-
tinction between “ operations of war,” properly so called, in which the population
of the hostile State cannot be compelled to take part, and certain * military
services ” which, according to it, in certain cases, a belligerent should be free to
impose on the inhabitants.

It is on this subject that differences arose and led to lengthy debates both
in the subcommission and in the committee.

The Austro-Hungarian point of view was not shared by the majority. The
committee reported, on the contrary, a vote favoring in principle a Netherland
amendment of an opposite tendency on the same subject. This amendment was

worded thus:
ARTICLE 44 ¢

It is forbidden to force the population of occupied territory to give

1Vol. iii, Second Commission, annexes 2, 3, 4, 14.
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information concerning their own army or the means of defense of their
country.

These two amendments came again before the subcommission and general
discussion was renewed. '

It entered a new phase following a proposal of the delegation of Russia sug-
gesting acceptance of the German text of Article 22a, wit.hout the Al.lstro—Hun—
garian addition, and placing it in a new chapter under Section II. This proposal
was made on condition that the old text of Article 44 be preserved, instead of
being suppressed as the German delegation had proposed, or replaced by the new
Article 44 ¢ as proposed by the Netherland delegation and consented to by the
German and Austro-Hungarian delegations.

Another attempt at agreement combined the German proposal 22 ¢ and the
Netherland proposal 44 a in a single text as follows:

To replace Article 44 (whatever the place to which it may be assigned)
and Article 44 a proposed by the Netherland delegation by the following text:

It is forbidden to force the inhabitants of occupied territory to take
part personally either directly or indirectly, collectively or individually, in
military operations against their country and to demand of them infor-
mation in view of such operations. :

After a long discussion, this rendition, which was proposed by the Belgian
delegation, was adopted by the subcommission by a majority of 3 votes (18
against 15).

This small majority and a desire to reach a more complete agreement led the
bureau to refer the question to the committee a second time. After a new
examination, the question was raised whether it would not be best, in view of the
almost unanimous agreement that had been reached on the German proposal, to
withdraw the Belgian amendment that combined it with the Netherland amend-
ment. As the delegation of Belgium did not object to this, the committee found
two alternatives before it: on the one hand, the adoption pure and simple of
Article 22 a, with or without addition and suppression of the Article 44 now in
force; on the other, the adoption of the German and Netherland amendments as
two distinct Articles —22q and 44 a.

The latter solution has appeared the better, with two changes in wording, to
wit: “ against their country ” in place of “ against their own country,” in Article

22 a, and “ the inhabitants ” in place of “ the population ” in Article 44 q,
[101] which would then read: “It is forbidden to force the inhabitants of an

occupied territory to furnish information about the hostile army or its
means of defense.”

As to the place for these two articles in the Regulations, the committee
thought that Article 22 ¢ might be placed in Article 23 as a last paragraph; but it
was aware that it was for the drafting committee to decide that point.

When the Commission on the third reading came to give its decision on this
second solution as just outlined, the German text (Article 224) was carried
without objection and the Netherland text (Article 44 a) by a vote of 23 against
9, with 1 not voting.

These two new texts, therefore, are now submitted to the Conference for its
approval. '
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ARrTICLE 23

German Amendment*

The German delegation has proposed to add to Article 23, as now in force,
a new paragraph thus worded:

(It is especially forbidden) to declare abolished, suspelided, or inad-
missible the private claims of the ressortissants of the hostile party.

This addition was considered as defining in very felicitous terms one of the
consequences of the principles admitted in 1899. It was approved unanimously,
with a slight change in the text by inserting the words “ in a court of law ” after
the word “inadmissible.”

ArTICLE 27

Greek Amendment

In order to bring the recommendations of the Second Commission into
harmony with those of the Third Commission relating to naval bombardments,
the delegation of Greece suggested the inclusion of ““ historic monuments ” in the
list of buildings that under the terms of Article 27 should be spared as far as
possible in case of bombardment.

This amendment was carried unanimously.

ARTICLE 52
Russian Amendment 2

During the fourth meeting of the subcommission, his Excellency Mr.
Tcuarykow proposed to complete Article 52 by a provision that commanders of
military forces, when in occupied territory, should be authorized to provide, as
soon as possible during the continuance of hostilities, for the redemption of
receipts given for contributions in kind called for by the needs of the army of
occupation.

This new proposal was sent to the committee, where it was recognized as being
within the spirit of Article 52. After a short discussion with a view to avoid the
term * redemption,” agreement was reached on the following text to become the
last paragraph of Article 52:

Contributions in kind shall, as far as possible, be paid for in cash; if not,
a receipt shall be given, and payment shall be arranged as soon as possible,

The Commission adopted this wording, and submits it to the Conference.

[102] ArTICcLE 53
Austro-Hungarian Amendment and Russian Subamendment ®

The delegation of Austria-Hungary proposed to complete the provisions of
Article 53 relative to the seizure of means of transportation and communication
by adding the words *“ on land, at sea, and in the air.”

1 Vol. iii, Second Commission, annex 2,

2 Ibid., annex 15.
8 Ibid., annexes 7, 8,
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The wording proposed was as follows:

Railway plant, telegraphs, steamers and other ships, vehicles of all kinds,
in a word all means of communication operated on land, at sea and in the
air for the transmission of persons, things, and news, as well as depots of

arms and, generally, all kinds of munitions of war, even though belonging
to companies or to private persons, are likewise material which may serve
for military operations, but they must be restored and compensation fixed
when peace is made.

The delegation of Russia asked, besides, to add to the enumeration of this
text the words ““ as well as teams, saddle animals, draft and pack animals ”’ after
the words “ vehicles of all kinds.” This addition was suggested as being analogous
with Articles 14 and 17 of the new Geneva Convention of 1906, which mentions
teams at the same time as vehicles.

The delegation of Austria-Hungary accepted this amendment.

While fully appreciating the need of defining as precisely as possible the scope
of the text, the committee thought that such a nomenclature might cause incon-
venience, as any enumeration is unsafe because incomplete. It was believed pref-
erable to adopt a general formula not lending itself to any ambiguity, and thus
worded: “ All means of communication and of transport.” The military delegate
of Russia himself agreed with this way of looking at the matter, on condition that
the text as proposed could not have a restricted meaning, and it was approved
unanimously. The second paragraph of Article 53 would commence then with
the words: -

All means of communication and of transport operated on land, at
sea and in the air, etc.

At this point the military delegate of Japan referred to the reservations which
had been stated by his delegation in the subcommission concerning the addition of
the words “ at sea,” as such a provision appeared to him to trench upon the pro-
gram of the Fourth Commission. However, the committee considered it advisable
to retain them, as the right of maritime capture is applicable in land warfare in
the case of ships seized in a port by a body of troops, especially as regards those
destined for river navigation.

The amendment relating to Article 53 led the senior delegate of Switzerland
to inquire whether its provisions can be taken to apply to the property of neutral
persons domiciled in belligerent territory.

The committee was of the opinion that this question was included in the
program of the second subcommission; it was already occupied with a German
proposal regarding the treatment of neutral persons,! and the first subcommission
had sent to it all the matters relative to neutrals comprised in the fourth section
of the Regulations (Articles 57 to 60}, as not being properly placed in instructions
intended for troops. '

The text adopted by the Commission and submitted to the Conference is
therefore worded as above.

1Vol. iii, Second Commission, annex 36.
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[103] ArTIicLE 53
Danish Amendment?

A second amendment relating to the same article, and moved by the delegation
of Denmark, proposed to insert at the end of the 1899 text the following
provisions: :

Submarine cables connecting an occupied or enemy ? territory with a
neutral territory shall not be seized nor destroyed except when absolute
necessity requires. They must likewise be restored and compensation fixed
when peace is made.

When this amendment first came up for discussion, the delegation of Great
Britain asked for an adjournment of its discussion, but at a later session dis-
claimed having any objection to its adoption. It was then carried without any
opposition, both in the subcommission and the Commission, and it is submitted to
the Conference for approval.

To the amendments proposed to the Regulations of 1899, within the scope
of the program of the first subcommission, there was added a new proposition by
the German delegation:?

INDEMNIFICATION FOR VIOLATION OF THE HAGUE REGULATIONS
REesrecTinG THE Laws AND CustoMms oF WAR oN Lanp

ArTICLE 1

A belligerent party which shall violate the provisions of these Regula-
tions to the prejudice of neutral persons shall be liable to indemnify those
persons for the wrong done them. It shall be responsible for all acts com-
mitted by persons forming part of its armed forces. The estimation of the
damage caused and the indemnity to be paid, unless immediate indemnifica-
tion in cash has been provided, may be postponed, if the belligerent party
considers that such estimate is incompatible, for the time being, with military
operations.

ARTICLE 2

In case of violation to the prejudice of the hostile party, the question
of indemnity will be settled at the conclusion of peace.

This interesting proposition was calculated to give a sanction to the require-
ments laid down by the First Peace Conference, which it is the duty of the second
commission to complete and make precise. As the provisions of the Regulations
respecting the laws and customs of war must be observed not only by the com-
manders of belligerent armies, but, in general, by all officers, commissioned and
non-commissioned, and soldiers, the German delegation thought it well to propose
that the Convention should extend to the law of nations, in all cases of infraction
of the Regulations, the principle of private law according to which the master is
responsible for his subordinates or agents.

The principle of the German proposition did not meet with objection. But a

1Vol. iii, Second Commission, annex 12, 3
2 [See Mr. Renault’s report on the Final Act, post, p. 575 [582].
8 Vol iii, Second Commission, annex 13.
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discussion occurred on the subject of the distinction it made between Fhe popul.a-
tions of belligerent States and those of neutral States. In both cases, it was said,
there is a violation of rights and, at least as a rule, the repa.rapon. should be Fhe
same. Now, with respect to the former, the text proposed limits itself to saying
that the “questions” concerning them must be settled when peace is
[104] arranged; therefore, no right is recognized in them. o
The military delegate of Germany declared that he by no means intended
to make any difference in legal right between “ neutral persons ” and “ persons of
the hostile party,” the text proposed having no other -purpose thax} to regulate.the
method of paying the indemnities. There had therefore been a misunderstanding.
The committee came to the conclusion that it was best to retain only the first
part of the proposition and to give it the following form:

A belligerent party which shall violate the provisions of the present
Regulations shall, if the case demands, be liable to pay compensation. It
shall be responsible for all acts committed by persons forming part of its
armed forces. '

This draft was concurred in by the German delegation, and met with no
opposition in the Commission, although the British delegation felt that it ought
to make reservations on the subject.

The Commission has left to the drafting committee the work of assigning a
place for this article, in the event that the Conference definitively decides to
adopt it.t

II

DECLARATIONS OF 1899. RENEWAL OF THE DECLARATION PRO-
HIBITING THE DISCHARGE OF PROJECTILES AND EXPLO-
SIVES FROM BALLOONS

This declaration, which was made only for a period of five years, having
expired, the delegation of Belgium, which undertook to move its readoption,
stated it in the same terms as in 1899 2:

The contracting Powers agree, for a term of five years, to forbid the
discharge of projectiles and explosives from balloons or by other new methods
of similar nature.

The present Declaration is only binding on the contracting Powers in
case of war between two or more of them.

It shall cease to be binding from the time when, in a war between the
crfmtracting Powers, one of the belligerents is joined by a non-contracting

ower.

Non-signatory Powers may adhere to the present Declaration. For this
purpose they must make their adhesion known to the contracting Powers
by means of a written notification addressed to the Netherland Government,
and by it communicated to all the other contracting Powers.

In the event of one of the high contracting Parties denouncing the present
Declaration, such denunciation shall not take effect until a year after the
notification made in writing to the Netherland Government, and by it forth-
with communicated to all the other contracting Powers.

This denunciation shall have effect only in regard to the notifying Power.

1 [See Mr. Renault’s report on the Final Act, post, p. 575 [5
% Vol. iii, Second Commission, annex 18, post, p [581].
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Besides, the subcommission had before it two subsidiary amendments pro-
posed by the delegations of Russia and Italy in case the main proposition should
not be adopted.

The Russian amendment was to replace the general and temporary prohibi-
tion formulated in the above text by a permanent restriction, prohibiting the

discharge of projectiles or explosives from balloons against undefended
[105] towns, villages, houses, or buildings. That prohibition, as it relates to

means of injuring the enemy, would properly be inserted where these
matters are dealt with in the first chapter of the second section of the Regulations
of 1899, and it would suffice to complete Article 25 by wording it as follows:

It is forbidden to attack or bombard, by artillery or by discharging
projectiles or explosives from balloons or by the aid of other new methods
of a similar nature, towns, villages, dwellings or buildings that are not
defended and do not contain establishments or depots that can be utilized
by the enemy for purposes of the war.

- The amendment proposed by the Italian delegation was to the same effect as
the Russian, and its provisions were intended to be permanent, whereas the main
proposition carried a time limit of five years. It further required that a balloon,
if employed in operations of war, must be dirigible and manned by a military crew.
It was thus worded:

1

It is forbidden to discharge projectiles and explosives from balloons that
are not dirigible and manned by a military crew.

2

Bombardment by military balloons is subject to the same restrictions
accepted for land and sea wariare, in so far as this is compatible with the
new method of fighting.

The discussion first centered on the text proposed by the delegation of
Belgium. The delegations of Austria-Hungary, China, Great Britain, Greece,
Portugal, and Turkey declared themselves in favor of it, while the French delega-
tion felt obliged to withhold its support.

This delegation said that in its opinion the humanitarian provisions advocated
by the Belgian delegation were already contained in Articles 25 and 27 of the
Regulations of 1899 on the laws and customs of war on land, which forbid “ to
attack or bombard towns, villages, dwellings or buildings that are not defended,”
and require that in sieges and bombardments all necessary steps must be taken to
spare as far as possible the localities and edifices that it is particularly desired to
protect. It is because of the essential idea that it is necessary above all to assure
their protection without having any question as to the mode of discharging
projectiles enter into the matter, that the French delegation thought it could not
support a renewal of the Declaration of 1899.

The Belgian proposal was carried by 29 votes, 2 of these being conditional on
unanimity, to 6; 10 countries not being represented.

On the request of the delegation of Italy, its subsidiary amendment, which
was supported by the Russian delegation, was also put to vote under reserve of
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the vote already taken. On account of the distinct character of its two aatldis’
the German delegation asked that they l?e s.eparated, obseryxpg, as rlelgar st (ei
first, that it was possible to discharge projectiles from non—dlrlglble balloons, an
further, that there was no connection between the power to direct balloons and
that of throwing projectiles from them. .

The first article of the Italian amendment was carried by 21 votes to 8, with
6 abstentions.

After this vote, a remark was made with a view to establish that it* was

not to be taken as filling a gap in the old Article 25, as the prohibitions
[106] already contained in that article apply generally to discharging projectiles
in any manner whatever against undefended towns, villages, etc.

After an exchange of views on this subject, it was recognized that the second
provision related to Article 25 and that it should be inserted there, while the main
declaration should be preserved in the form in which it was voted.

Article 2 of the Italian amendment was then put to vote and carried by 31
votes to 1, with 3 not voting. ‘

The Russian and Italian proposals had the same design, and were calculated
to supplement Article 25 of the 1899 Regulations with a provision securing to
undefended towns, villages, dwellings or buildings absolute immunity from all
attack or bombardment, “ even by the aid of balloons or other new methods of a
similar nature.” .

Desiring to reach complete agreement on the question, the delegation of
Russia, seconded by the Italian delegation, submitted the following new text to
the Commission when the matter came up before it:

It is forbidden to attack or bombard, with artillery, or by discharging
projectiles and explosives from balloons, or by other new methods of a
similar nature, towns, villages, dwellings or buildings which are not defended,
and not to observe, when discharging the above-mentioned projectiles or
explosives, the accepted restrictions for bombardments in land and sea war-

fare, so far as those restrictions are compatible with this new method of
fighting.

The delegation of France then observed that the prohibition contemplated
by the new Russian text, while entirely conforming to its opinion as previously
expressed, is already contained in the text now in force in Article 25, and that
consequently it is sufficient, if deemed necessary to avoid misunderstanding by
rendering its terms precise, to insert the words “ by any means whatever ” after
“to attack or bombard.”

The delegations of Russia and Italy having accepted this proposal and with-

drawn their own, the Commission adopted without objection the new wording of
Article 25 as follows:

... It is forbidden to attack or bombard, by any means whatever, towns,
villages, dwellings or buildings that are not defended.

. It is in this form that it is submitted to the Conference, which will also have to
decide finally on the Belgian proposition for a renewal of the Declaration of 1899.2

1 [The second article of the Italian proposal.]

2 [Regarding the action of the Conference on this Decl i ’
on the Final Act: past, o &3y Fsohs 1s Declaration, see Mr, Renault’s report
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The Convention of 1899 and the Regulations respecting the laws and customs
of war on land were also supplemented by two other Declarations — one pro-
hibiting “ the use of bullets which expand or flatten easily in the human body,”
and the other, ““ the use of projectiles that have for their sole object the diffusion
of asphyxiating or deleterious gases.”

As no State had asked for a revision of these two Declarations, the sub-
commission was of the opinion that any discussion thereof would be out of
order. They had been concluded for an indefinite term, and can be denounced
only by giving one year’s notice in advance. No Power has expressed such an
intention. Moreover, their modification or abrogation does not appear in the
program, and the proposition of the United States looking to a prohibition of
“bullets that inflict unnecessarily cruel wounds, such as explosive bullets and,

in general, every kind of bullet that exceeds the limit necessary for placing
[107] a man immediately hors de combat,” ! a more restricted proposition than
the one in force, could not be brought up for discussion.

Great Britain, which did not sign these two Declarations in 1899, has an-
nounced through its delegation that it was adhering to both. The delegation of
Portugal also has announced that its Government will sign the first one.

It is particularly agreeable to the Commission to bring these important adhe-
sions to the knowledge of the Conference at the time when it submits the proposi-
tions which it has drawn up to complete and render precise the work of the
First Peace Conference, and which it trusts that this Conference will see its way
to adopt. ’

These propositions have been brought together in a table annexed to this
report, in order to facilitate voting in the Conference on the individual amend-
ments, which will be found in the column opposite the corresponding articles of the
1899 Regulations.

Annex B

Amendments proposed to the Confer-

Text of Regulations respecting the laws he
ence by the Second Conumission

and customs of war on land, an-
nexed to the Convention of July 29,
1899

ARTICLE 2

The population of a territory which

ARTICLE 2
The population of a territory which

has not been occupied who, on the ap-
proach of the enemy, sponta}neou§1y
take up arms to resist the invading
troops without having had time to or-
ganize themselves in accordance with
Article 1, shall be regarded as belliger-
ents if they respect the laws and cus-
toms of war.

1Vol. iii, Second Commission, annex 17.

has not been occupied who, on the ap-
proach of the enemy, spontaneously
take up arms to resist the invading
troops without having had time to or-
ganize themselves in accordance with
Article 1, shall be regarded as belliger-
ents if they carry arms openly and if
they respect the laws and customs of
war.
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ARTICLE 5

Prisoners of war may be interned in
a town, fortress, camp, or other place,
under obligation not to go beyond cer-
tain fixed limits; but they can only be
placed in confinement as an indispensa-
ble measure of safety.

ARTICLE 6

The State may utilize the labor of
prisoners of war according to their
rank and aptitude. The tasks shall not
be excessive and shall have no connec-
tion with the operations of the war.

Prisoners may be guthorized to work
for the public service, for private per-
sons, or on their own account.

Work done for the State is paid for
at the rates in force for work of a
similar kind done by soldiers of the

national army.

[108] When the work is for other

branches of the public service or
for private persons, the conditions are
settled in agreement with the military
authorities. :

The wages of the prisoners shall go
towards improving their position, and
the balance shall be paid them at the
time of their release, after deducting the
cost of their maintenance.

ArtICcLE 14

An information bureau relative to pri-
soners of war is instituted, on the com-
mencement of hostilities, in each of the
belligerent States and, when necessary,
in neutral countries which have received
belligerents in their territory. The
function of this bureau is to reply to all
Inquiries about the prisoners, to receive
from the various services concerned all
the information necessary to enable it to
make out an individual return for each
prisoner of war. It is kept informed of
Internments and transfers, as well as of
admissions into hospital and deaths.
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ARTICLE 5

Prisoners of war may be interned
in a town, fortress, camp, or other
place, under obligation not to go be-
yond certain fixed limits; but they can
only be placed in confinement as an in-
dispensable measure of safety, and only
while the circumstances which neces-
sitate the measure confinue to exist.

ARTICLE 6

The State may utilize the labor of
prisoners of war according to their rank
and aptitude, officers exvcepted. The
tasks shall not be excessive and shall
have no connection with the operations
of the war.

Prisoners may be authorized to work
for the public service, for private per-
sons, or on their own account.

Work done for the State is paid for
at the rates in force for work of a
similar kind done by soldiers of the
national army, or, if there are no rates
in force, at a rate suitable for the work
executed.

When the work is for other branches
of the public service or for private per-
sons, the conditions are settled in agree-
ment with the military authorities.

The wages of the prisoners shall go
towards improving their position, and
the balance shall be paid them at the
time of their release, after deducting the
cost of their maintenance. '

ArriCcLE 14

An information bureau relative to pri-
soners of war is instituted, on the com-
mencement of hostilities, in each of the
belligerent States and, when necessary,
in neutral countries which have re-
ceived belligerents in their territory.
The function of this bureau is to reply
to all inquiries about the prisoners, to
receive from the various services con-
cerned all the information necessary to
enable it to make out an individual re-
turn for each prisoner of war. The
individual return shall be sent to the
Government of the other belligerent
after the conclusion of peace; the
bureau wmust state in it the regimental
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It is likewise the function of the in-
formation bureau to receive and collect
all objects of personal use, valuables,
letters, etc., found on the field of battle
or left by prisoners who have died in
hospitals or ambulances, and to forward
them to those concerned,

ArtICLE 17

Officers taken prisoners may receive,
if necessary, the full pay allowed them
in this position by their country’s regu-
lations, the amount to be refunded by
their own Government,

ARTICLE 23

In addition to the prohibitions pro-
vided by special Conventions, it is espe-
cially forbidden: )

(a) To employ poison or poisoned
weapons;

() To kill or wound treacherously
individuals belonging to the hostile na-
tion or army;

(¢) To kill or wound an enemy who,
having laid down his arms, or having no
longer means of defense, has surrend-
ered at discretion;

(d) To declare that no quarter
[109] will be given;

() To employ arms, projectiles,
or material calculated to cause unneces-
sary suffering;

(f) To make improper use of a flag
of truce, of the national flag or of the
military insignia and uniform of the
enemy, as well as the distinctive badges
of the Geneva Convention;
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number, name and surname, age, place
of origin, rank, unit, date and place of
capture, internment, wounding and
death, as well as any observations of a
special character. 1t is kept informed
of internments and transfers, as well
as of releases on parole, exchanges,
escapes, admissions into hospital and
deaths.

It is likewise the function of the in-
formation bureau to receive and collect
all objects of personal use, valuables,
letters, etc., found on the field of battle
or left by prisoners who have been re-
leased on parole, or exchanged, or who
have escaped or died in hospitals or
ambulances, and to forward them to
those concerned.

ArticLE 17

The Government will grant to of-
ficers who are prisoners in its hands the
pay to which officers of the same rank of
its own army are entitled, the amount to
be refunded by their Government.

ARTICLE 22 a

“It is forbidden to force ressortissants
of the hostile party to take part in the
operations of war directed against their
country, even if they were 1n its service
before the commencement of the war.”

ARTICLE 23

In addition to the prohibitions pro-
vided by special Conventions, it is espe-
cially forbidden:

(a) To employ poison or poisoned
weapons ;

(b) To kill or wound treacherously
individuals belonging to the hostile na-
tion or army;

(¢) To kill or wound an enemy who,
having laid down his arms, or having no
longer means of defense, has surrend-
ered at discretion;

(d) To declare that no quarter will
be given;

(e) To employ arms, projectiles, or
material calculated to cause unnecessary
suffering ;

(f) To make improper use of a flag
of truce, of the national flag or of the
military insignia and uniform of the
enemy, as well as the distinctive badges
of the Geneva Convention;
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(g) To destroy or seize the epemy’s
property, unless such destruction or
seizure be imperatively demanded by the
necessities of war.

ARTICLE 25

It is forbidden to attack or qulgard
towns, villages, dwellings or buildings
that are not defended.

ARTICLE 27

In sieges and bombardments all neces-
sary steps must be taken to spare, as far
as possible, buildings dedicated to re-
ligion, art, science, or charitable pur-
poses, hospitals, and places where the
sick and wounded are collected, pro-
vided they are not being used at the time
for military purposes.

It is the duty of the besieged to indi-
cate the presence of such buildings or
places by distinctive and visible signs,
which shall be notified to the enemy be-
forehand.

ARTICLE 44

It is forbidden to force the popula-
tion of occupied territory to take part
in military operations against its own
country.

ARTICLE 52

Requisitions in kind and services shall
not be demanded from municipalities or
inhabitants except for the needs of the
army of occupation. They shall be in
proportion to the resources of the coun-
try, and of such a nature as not to in-
volve the population in the obligation of
taking part in the operations of the war
against their country.

Such requisitions and services shall
only be demanded on the authority of
the commander in the locality occupied.

Contributions in kind shall, as far as
possible, be paid for in cash; if not, a
receipt shall be given.

PLENARY CONFERENCE

(9) To destroy or seize the enemy’s
property, unless such destruction or
seizure be imperatively demanded by the
necessities of war.

(h) To declare abolished, suspended
or inadmissible in a court of law the
private claims of ressortissants of the
hostile party.

ARTICLE 25

It is forbidden to attack or bombard
by any means whatever towns, villages,
dwellings or buildings that are not de-
fended.

ARTICLE 27

In sieges and bombardments all neces-
sary steps must be taken to spare, as far
as possible, buildings dedicated to re-
ligion, art, science, or charitable pur-
poses, hospitals, and places where the
sick and wounded are collected, and his-
toric monuments, provided they are not
being used at the time for military pur-
poses.

It is the duty of the besieged to indi-
cate the presence of such buildings or
places by distinctive and visible signs,
which shall be notified to the enemy be-
forehand.

ARTICLE 44 a

It it forbidden to force the inhabitants
of occupied territory to furnish infor-
mation about the hostile army or fits
weans of defense.

ARTICLE 52

Requisitions in kind and services shall
not be demanded from municipalities or .
inhabitants except for the needs of the
army of occupation. They shall be in
proportion to the resources of the coun-
try, and of such a nature as not to in-
volve the population in the obligation of
taking part in the operations of the war
against their country. _

Such requisitions and services shall
only be demanded on the authority of
the commander in the locality occupied.

Contributions in kind shall, as far as
possible, be paid for in cash; if not, a
receipt shall be given, and payment shall
be arranged as soon as possible.
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ARTICLE 53

An army of occupation can only take
possession of cash, funds, and realiz-
able securities which are strictly the
property of the State, depots of arms,
means of transport, stores and supplies,
and, generally, all movable property be-
longing to the State which may be used
for the operations of the war.

Railway plant, land telegraphs,
[1101 telephones, steamers and other

ships, apart from cases governed
by maritime law, as well as depots qf
arms and generally all kinds of muni-
tions of war, even though belonging to
companies or to private persons, are
likewise material which may serve for
military operations, but they must be
restored and compensation fixed when
peace is made.

Annex C

Declaration of 1899 concerning the dis-
charge of projectiles and explosives
from balloons

The contracting Powers agree to pro-
hibit, for a period extending to the close
of the Third Peace Conference, the dis-
charge of projectiles and explosives
from balloons or by other new methods
of a similar nature.
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"ARTICLE 53

An army of occupation can only take
possession of cash, funds, and realiz-
able securities which are strictly the
property of the State, depots of arms,
means of transport, stores and supplies,
and, generally, all movable property be-
longing to the State which may be used
for the operations of the war.

All means of communication and of
transport operated on land, at sea and in
the air for the transmission of persons,
things and news, as well as depots of
arms and, generally, all kinds of muni-
tions of war, even though belonging to
companies or to private persons, are
likewise material which may serve for
military operations, but they must be re-
stored and compensation fixed when
peace is made.

Submarine cables connecting an occu-
pied or enemy territory with a neutral
territory shall not be seized nor de-
stroyed except when absolute necessity
requires. They must likewise be re-
stored and compensation fived when
peace is made.

NEw ARTICLE

RELATIVE TO INDEMNIFICATION FOR VIO~
LATION OF REGULATIONS RESPECTING
THE LAWS AND CUSTOMS OF WAR ON
LAND

A belligerent party which shall violate
the prowisions of the present Requla-
tions shall, if the case demands, be liable
to pay compensation. It shall be re-
sponsible for all acts committed by per-
sons forming part of its armed forces.

Draft of Declaration presented by the
delegation of Belgium

The contracting Powvers agree, for a
term of five years, to forbid the dis-
charge of projectiles and explosives
from balloons or by other new methods
of a similar nature,
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The present Declaration is only bind-
ing on the contracting Powers in case
of war between two or more of them.

It shall cease to be binding from the
time when, in a war between the con-
tracting Powers, one of the belligerents
is joined by a non-contracting Power.

The present Declaration shall be rati-
fied as soon as possible.

The ratifications shall be deposited at
The Hague.

A procés-verbal shall be drawn up re-
cording the receipt of the ratifications,
of which a duly certified copy shall be
sent, through the diplomatic channel, to
all the contracting Powers.

Non-signatory Powers may adhere to
the present Declaration. To do so, they
must make known their adhesion to the
contracting Powers by means of a writ-
ten notification, addressed to the Nether-
land Government, and communicated by
it to all the other contracting Powers.

In the event of one of the high con-
tracting Parties denouncing the present
Convention, such denunciation shall not
take effect until a year after the notifi-
cation made in writing to the Netherland
Government, and forthwith communi-
cated by it to all the other contracting
Powers.

This denunciation shall only have ef-
fect in regard to the notifying Power.

Annex D
[111]
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The present declaration is only bind-
ing on the contracting Powers in case of
war betwween two or more of them.

It shall cease to be binding from the
time when, in a war between the con-
tracting Powers, one of the belligerents

.is joined by a non-contracting Power.

Non-signatory Powers may adhere to
the present Declaration. For this pur-
pose they must make their adhesion
known fto the contracting Powers by
means of a written notification ad-
dressed to the Netherland Government,
and by it communicated to all the other
contracting Powers.

In the event of one of the high con-
tracting Powers denouncing the present
Declaration, such denunciation shall not
take effect until a vear after the notifica-
tion made in writing to the Netherland
Government, and by it forthwith com-
municated to all the other contracting
Powers.

This denunciation shall have effect
only in regard to the notifying Power.

PROPOSAL OF THE DELEGATION OF GREAT BRITAIN

Amendment to the Text Approved by the Second Commission for the Re-
newal of th.e l?eclaration Prohibiting the Discharge of Pro-
Jectiles and Explosives from Balloons

In the first paragraph substitute for the words

“for a term of five years”

the words “ until the meeting of the Third Peace Conference.”
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Annex E -

REGULATIONS CONCERNING BOMBARDMENT BY NAVAL
FORCES IN TIME OF WAR

RerPorRT TO THE CONFERENCE !

The question of the bombardment of ports, towns, and villages by naval
forces incidentally engaged the attention of the First Peace Conference. The
Conference did not succeed in disposing of it in a positive manner but instead
passed, by an almost unanimous vote of the Powers there represented, a resolution
which appears in the Final Act of 1899 and reads as follows:

The Conference utters the wau that the proposal to settle the question
of the bombardment of ports, towns, and villages by a naval force may be
referred to a subsequent conference for consideration.

Indeed, as his Excellency the first plenipotentiary of Belgium has rightly
reminded the Third Commission, the very useful codification of the laws
[112] and customs of war on land by the First Conference, on the basis already
prepared in 1874 by the resolutions of the Conference of Brussels would
appear incomplete if there were not also settled the question of bombardment by
naval forces of ports, towns, and villages: a question so intimately connected with
the one settled by the Regulations of 1899 on the subject of bombardment by
land forces of undefended towns, villages, and habitations.

Without ignoring the differences which may exist in respect of bombardment
between war on land and naval war, it cannot be denied that when bombardment
is directed by naval forces against the land the operation is not a purely naval
one. Whatever it may be, the fundamental principles ruling bombardment by land
forces of undefended towns, villages, and habitations should, it seems, be equally
applied to bombardment of such ports, towns, villages, etc., by belligerent naval
forces, since the same reasons which dictated the prohibition laid down in Articles
25 et seq. of the Regulations mentioned exist also here in nearly their full force.
It is necessary to limit the means that belligerents may employ to injure their
enemy in a degree corresponding with the exigencies of modern warfare.

Apparently, considerations of this kind led the Institute of International Law,
when it considered the question of bombardment of undefended towns by naval
forces at its session in Venice, to apply to it, in principle, the provisions on bom-

1 The report on this subject was presented to the Third Commission by a committee of
examination created by the first subcommission and presided over by his Excellency Mr.
Hacerur (Norway), president of that subcommission. The committee was composed of the
following members: Rear Admiral Siecer (Germany), Rear Admiral Seerry (United
States), Rear Admiral Haus (Austria-Hungary), his Excellency Mr. vaN pErR HEUVEL (Bel-
gium), Colonel TiNg (China), Rear Admiral ScHeLLEr (Denmark). Captain CHAcON
(Spain), Rear Admiral Araco and Captain Lacaze (France), Captain OrtLEy (Great Brit-
ain), Professor GErorclos StTreT, reporter (Greece), his Excellency Mr., Prerre Hupicourrt
(Haiti), his Excellency Count TornieLLr and Captain CasticLia (Italy), Rear Admiral
Havao SuimMamura (Japan), his Excellency Vice Admiral RéerL (Netherlands), Captain
Sturpza (Roumania), Captain Berr (Russia), his Excellency Mr: HAMMARSKJOLD and
Captain G. AF KuNT (Sweden), and his Excellency Vice Admiral MemeMED Pasma
Turkey).
¢ ['l‘yh)e project submitted with this report was adopted by the Conference, August 17,
1907. Save some changes in style, it is identical with Articles 1-7 of the Convention as
signed.]
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bardment voted by the Institute in its regulations §oncern§ng war on land. This
is seen in the very form given by the Institute to its Venice resolutions on bom-
bardment, for it contented itself with referring to the provisions contained in its
regulations concerning war on land, and merely added thereto some special rules
that seemed requisite to give a certain latitude demanded by the needs of naval
warfare.

It is also this same fundamental idea that seemed to inspire the proposals
submitted to the first subcommission of your Third Commission, all of which
remind us of the analogies existing between the two cases.

The proposals presented to the subcommission are five in number — one each
from the United States, Spain, Italy, Netherlands, and Russia.* The last four
are grafted on the proposal of the delegation of the United States, itself borrowed
from the Naval Code of the United States of 1900; they all have one common
point of departure. It consequently seemed possible and useful to combine these
different proposals into a single text to be submitted in the name of all the
above-mentioned delegations to the consideration of the subcommission. His
Excellency Count TorNIELLI took the initiative in thus greatly facilitating the
special business of the subcommission; and in the two meetings at which he pre-
sided, to which the members of the bureau of the subcommission 2 were invited
besides the representatives designated for this purpose by the delegations which
had drawn up the proposals, a single text was agreed upon to serve as a basis for
the deliberations of the subcomm?ssion.

This combined project, which was presented in the name of the five delega-
tions,® was discussed as a whole and in detail by the subcommission, which adopted
much of it unanimously and made no very considerable changes in its substance.

The duty of the final drafting and coordination of the texts into one project
[113] was entrusted to a committee of examination composed of the bureaus of

the Third Commission and the subcommission, as well as the naval delegates
of the Powers that had submitted proposals or amendments or that desired to be
represented. The result of the work of this committee of examination was sub-
mitted for the approval of the Third Commission and discussed by it in its session
of August 8. Tt was then adopted with some purely formal modifications offered
by the delegation of Belgium,* and with one amendment * touching its substance
and presented by the delegation of France (Article 2, paragraph 3); this latter
amendment, however, could not succeed in winning unanimous support. On
the other hand, the proposal made by the English delegation in the Commission,
loolfing to the omission of paragraph 2 of the first article, did not obtain a
majority of votes. Thus, with the exception of these two provisions (paragraph
2 of Article 1 and paragraph 3 of Article 2), the text which is appended to
the present report and is submitted by the Third Commission for adoption by
the Conference has been voted unanimously.

Wol. iii, Third Commission, annexes 1-5.
. _2Thus the following attended these meetings: Rear Admiral Seerry (United States),
his Excellency Mr. b ViLLa URRUTIA (Spain), Mr. Guino Fusinato (Italy), his Excellency
General pEN Beer POORTUGAEL (Netherlands), his Excellency Mr. TcHARYROW (Russia),

and in addition his Excellency Mr. Hacerur (Norw his Excell ;
(Belgium), Mr. GEORGIOS STREIT (Greece). (Norway), his Excellency Mr. vaN e Hevvss

3Vql. iii, Third Commission, annex 6.
41bid., annex B of the third meeting.
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I

In conformity with the suggestions made by his Excellency Mr. TcuARYKOW,
the provisions voted were separated into two chapters — one containing the gen-
eral rules applicable to every bombardment, the other dealing with the prohibition
of bombardment of undefended ports, towns, villages, etc., as well as with the
exceptions which this prohibition carries in naval war. But we thought it best
to commence with this second chapter, thus inverting the order in the combined
project as submitted to the subcommission, in order that we might be able to
place in the opening article the provision which enunciates the ruling principle
of this whole subject.

The first article of the project which we have the honor to submit to the
Conference corresponds in its first paragraph to Article 25 of the Regulations
of 1899 respecting the laws and customs of war on land; it extends to naval
forces the prohibition against bombardment of undefended ports, towns, villages,
dwellings, or buildings. We did not think it best to specify, as did the original
propositions of the United States and the Netherlands,® that the prohibition
relates to undefended “and unfortified ” towns, etc. In the first place, it could
be shown that the existence of fortifications does not of itself suffice to permit
the bombardment of the place fortified if the fortifications are not defended; and
secondly, every legitimate anxiety seems to be swept away by the provision of
Article 2 which, even in the case of undefended towns, etc., concedes the possi-
bility of directing a bombardment against them for the purpose of destroying by
cannon fire, under certain conditions, military works, or military or naval estab-
lishments, and consequently any fortifications.

With respect to the meaning of * undefended "— and the attention of the
subcommission was particularly drawn to this point by his Excellency General
DEN BEER PoORTUGAEL and Captain Brrramaguli, who considered especially
the case of a town defended only on the side of the sea~— we believed that we
should refrain from expressing any distinction in the text itself of the project, in
view of the difficulty of defining precisely this purely negative idea. The
identical wording of the Regulations on war on land, we may add, has not given
rise to controversy on this head. But the subcommission expressly referred to
the explanations given in the meeting of July 18 of the first subcommission of the
Third Commission, in order that they may serve as an interpretation of its text.
His Excellency General pEN BEeR PoorTUGAEL drew a particular distinction be-

tween the defense of a coast and the defense of a town situated near the
[114] coast. The defense of the coast might necessitate firing on the instru-

ments themselves of such defense, but a right of bombarding the town
which the defense of the coast might indirectly serve, unless the town itself were
defended, should not be granted. The Commission saw no objection to this
manner of viewing the subject.

Another question along the same line was examined. It was common to the
two topics assigned to this subcommission, and was settled by the technical com-
mittee charged with the final drafting of the regulations concerning the laying of
mines. The question was whether a town should be considered as defended in the
sense of paragraph 1 by the sole fact that automatic submarine contact mines
are anchored off its harbor. It seemed to the majority of the Commission (22

1 Vol. iii, Third Commission, annexes 1 and 4.
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votes against 5, and 10 abstentions) that the question.should receiye a negative
answer, as the sole fact of the existence of automatic contact mines before a
place could not justify a bombardment of that pl.ace. Nevertheless, there was
some hesitation as to the phrasing to give this particular idea, and some members
of the Commission declared themselves in favor of omitting this second paragraph
of Article 1. To this end, they recalled the dangers to peaceful shipping gen-
erally lurking in mines; they also asserted as a reason for omitting the provision
contained in paragraph 2 that it would appear illogical that a town defended by
means of submarine contact mines should be held to be inviolable, while the
same privilege is refused a town defended by guns. Laying mines should even
be considered as useless when it is granted that an undefended town is not liable
to bombardment. Finally, it was said, there is a fundamental principle applicable
to this question, namely, that when a belligerent accords immunity to an un-
defended hostile place, he is entitled to make use of that place, without running any
risks by approaching it. This reasoning did not convince the majority, which
remained of the opinion that by omitting this provision we should run the risk
of rendering illusory the prohibition of bombardment of undefended places; and
it was decided to retain the second paragraph of Article 1.

Article 2 is so closely related to the provision of Article 1, as is also apparent
from the use of the word “ however,” that a union of the two articles into one
was thought of. After mature reflection the committee of examination decided
otherwise, in order that the principle laid down in the first article might receive
the greater prominence unfettered with any subsidiary consideration.

The first exception to this principle is dealt with in Article 2. It seems to be
necessary owing to the special needs of naval warfare. Indeed, whilst in land
warfare the belligerent will have the opportunity of taking possession of an un-
defended place and, without having recourse to bombardment, of proceeding to
any destruction there that may serve his military operations, .the commander
of naval forces will sometimes be obliged, under certain conditions, to destroy
with artillery, if all other means are lacking, enemy structures serving military
ends, when he has not at his disposal a sufficient landing force or when he is
obliged to withdraw speedily; likewise, he will perhaps find himself under the
necessity of destroying with artillery in analogous situations hostile war-ships
found in a port, even in the case where these war-ships would not be of service
in defending the town and when, too, the town is not defended.

On the principle of this first exception everybody was agreed. They also
ended by unanimously recognizing that there should be added to the structures
wh?ch may be destroyed by bombardment when circumstances required, “ plant ”
which can be utilized for the needs of the hostile fleet or army (for example, rail-

way tracks or floating-docks). The broader proposal to add also “ sup-

[115] plies” (for example, coal stacks) was withdrawn by its author, as the
.exp.ression “war matériel” contained in this article, satisfied him, and as

the objection was advanced in several quarters that such an amendment would
have too broad a range and might jeopardize the real meaning of the prohibition.
) B}lt t}.le sqbcommission was unable to reach an agreement, and attempts in
this direction in the committee of examination were equally fruitless, on the
conditions which should permit a commander of naval forces before an unde-
fended place to proceed to destroy with artillery military establishments, etc., in

;c]he al;:ence, of course, of other less dangerous means of which he might avait
imself.
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Whilst the majority of the subcommission was of opinion that a bombardment
10 effect such a destruction must not take place until after a formal summons to
the local authorities and only in the case when, after the expiration of a reason-
able time of waiting, those authorities refuse themselves to destroy the works,
etc., enumerated in Article 2 — the military exigencies not exceeding these limits
— several technical delegates advanced serious objections to the restrictions im-
posed on belligerent operations. They pointed out the possibility that naval
force might have to act immediately, lacking the time to give a previous summons
or to wait until a reasonable time had passed for the local authorities to comply
with the demands of the naval commander. Particularly, it was said, the com-
mander of the naval force should, if need be, be in a position to attack imme-
diately with artillery vessels in the roadstead in order to prevent them from
joining a hostile fleet which might be in the neighborhood, if there was any
danger of their so doing.

When this controversy came before the Commission for settlement, the
delegation of France presented a new plan,* designed to satisfy, in the exceptional
cases of imperative military necessity, those considerations of a technical nature,
without doing away with the humanitarian principle laid down in Article 2, which
in itself had met with no objection. His Excellency the first delegate of France,
as well as Captain Lacazg, developed the idea that in the interest of facilitating
the signature of a convention constituting a real advance in the law of nations,
it was necessary to avoid any too strict prohibition that might, by imposing an
obligation to grant time in all circumstances, not sufficiently take into account
certain unavoidable necessities of warfare.

The French proposal therefore had for its object to reconcile these urgent
necessities, which constitute the exception, with the humane considerations that
have prompted the general rule. The majority of the Commission (24 ayes
against 1 nay, and 10 abstentions) supported this view; the French plan was
adopted and appears as paragraph 3 of Article 2.

With regard to paragraph 2 of this same article, there was no debate; it
was not contested that in exceptional cases when the commander of naval forces
undertakes a bombardment in conformity with Article 2, the fire must be aimed
exclusively at the points therein mentioned ; but it is not less true that any damage
that is unavoidable, and this is a proper qualification, caused by the bombard-
ment outside those limits, will be borne by the inhabitants of the bombarded
towns, the commander of the naval forces incurring no responsibility therefor.

Article 3 states the second exception to the prohibition contained in the first
article. Although it appeared in the combined text, his Excellency Count

Tor~ieLLl felt obliged to say at the beginning of the discussion that
[116] the initiative of this proposal was not due to the Italian delega-

tion. The delegation of Belgium for its part likewise repudiated this
article, which it desired to see disappear entirely, without, however, making
any motion to that end. Moreover, the debates did not bear on the existence it-
self of this exception, which seemed to be considered as a necessary concession
to the necessities of naval war, as naval forces are often obliged to procure by
means of requisitions provisions and supplies that they cannot do without.
Stress was laid on the question, what should be the extent of the requisitions
permitted. On this point the Spanish delegation had asked with regard to
the proposal of the United States, which spoke of reasonable requisitions, that

1Vol. iii, Third Commission, annex 7.
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it be defined what are the requisitions that should bg considered as reasonable and
4 refusal of which would render towns, etc., liable to borr.lb.a.rdment.l The
delegation of Spain proposed at the same time that th?se requisitions should be
limited to the necessary materials and supplies tbat sbxps of belllger.ent Pow.ers
might rightfully procure in a neutral port. Likewise, his Excellency Vice Adrr‘n.ral
MEIEMED PasHa, in the name of the Ottoman delegation, asked for the addition
of a paragraph specifying that “ the commander of naval forces should not have
recourse to bombardment if it is proved that the ports, towns, villages, and
dwellings in question are not in a position to furnish provisions or (?ther supplies
necessary for the immediate use of the naval force present.” His Excellency
Count TorNIELLI having proposed to restrict requisitions to such as are “in
proportion to the local resources,” and his Excellency the first delegate of Belgium
having suggested that there would be still other provisions drawn from the
Regulations respecting the laws and customs of war on land that should be ap-
plied to the requisitions that naval forces might claim, the Commission, while
not deeming itself competent to regulate e professo the question of requisitions
for naval war in general, decided to add at the end of Article 3 a provision
similar to that already adopted in Article 52 of the Regulations mentioned, and
specifying that the furnishing of these provisions or supplies ought not only
to correspond with the needs for the time being of the naval forces present,
but ought also to be in proportion to the resources of the place. These requisi-
tions shall only be demanded in the name of the commander of the said naval
force; and they shall, as far as possible, be paid for in cash; if not, they shall be
evidenced by receipts. :

Article 4 was accepted without discussion.

It corresponds in a way to the last paragraph of the original proposals of
the United States and the. Netherlands,? according to which bombardment for
non-payment of a ransom is forbidden. In the preparatory committee it was
agreed to omit this clause, which, contrary to the views of the author of the
proposal mentioned, was believed to suggest that a demand for ransom is not
prohibited in principle. It was therefore preferred to make no allusion to ran-
som and to forbid a bombardment for the purpose of obtaining money contribu-
tions, a prohibition which also precludes a fortiori bombardment for non-pay-
ment of a ransom. Nevertheless, even this allusion to money contributions is
not intended, according to the explanations given in the subcommission, to give
qaval forces a right to demand such contributions. - On the contrary, this ques-
tion was left open as not being cognizable by the Third Commission. The only
purpose of the article is to lay it down that even in a case where money con-
tributions might be required, a bombardment undertaken with the design of
imposing them by force should not be permitted.

[117] 11

The articles of the second chapter are applicable to every bombardment, and
corresppnd to the provisions contained in Articles 26 to 28 of the Regulations
respecting the laws and customs of war on land adopted by the First Confer-
ence. The Commission thought it should reproduce these, so that the whole

1 Vol. iii, Third Commission, annex 2,
2Ibid., annexes 1 and 4.
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matter would be regulated in the project submitted to the present Conference.
At the same time, advantage was taken of the opportunity to define and sup-
plement in certain particulars the general rules on bombardment when under-
taken by naval forces.

Thus, with respect to Article 5, besides a small addition accepted on the
motion of the Greek delegation with the object of assuring historic monuments
the protection due them in case of bombardment, a provision was added at the
end on the subject of the signs with which the inhabitants shall mark the build-
ings, etc., that should be spared. In view of the difficulty that may lie, in case
of bombardment by naval forces, in the way of a previous notification on the
part of the inhabitants of the signs which they are going to use to mark the
protected buildings, it seemed that the corresponding provision of the Regulations
on land warfare ought to be supplemented in the project before us.

The request that an understanding be reached on this point in order to fix
in advance and once for all the sign to be used, was made by the delegation of
Russia and supported by his Excellency Count TorNIELLI, who had already filed
a similar proposal with the preparatory committee. As no objection was raised
in the Commission, the question was referred to the committee of examination.
But there a difference of opinion arose: some members, especially the representa-
tives of the United States and Japan, were averse to deciding in advance upon
a distinctive sign; they said that there could not be any one sign that could be
used and be recognizable in all cases; that a sign fixed upon in advance might
not be found at hand at a given time by the inhabitants, who would then see them-
selves deprived of the means of marking buildings for protection; and that
abuses would be possible, as has happened with the distinctive sign of the
Geneva Convention.

The majority did not take this view.

_ If, for bombardment by naval forces, it was needful, in order to avoid de-
lays prejudicial to the fleet, not to admit the necessity of a previous notification
by the inhabitants as to the sign that they would employ, it seemed indispensable
that this sign be fixed for all time. With the sign once settled upon, the inhabi-
tants of towns liable to bombardment from the sea would certainly not fail to
make timely provision, and the fault would be theirs if they did not take steps
to that end. As to abuses, these might happen to any sign. It was therefore
decided that a small committee composed of Admiral Araco, Captain CASTIGLIA,
and Captain Benr should devise a distinctive sign that can be easily used in all
circumstances and is adapted for being visible anywhere and for being lighted
up at night. The formula proposed by that committee, which is to be found
at the end of Article 5, was accepted without debate by the Third Commis-
sion. .

The committee also took care to explain * that the stiff panels could be made
of wood or of cloth or even painted on the wall; the number and the disposition
of the panels on each building to be protected would be determined by the re-
quirement of rendering them easily visible from any one of the directions whence
they might be struck by the artillery of enemy vessels.”

Article 6 owes its present form to a wording adopted unanimously by the

Commission on the basis of the discussion that took place in the subcom-
[118] mission in consequence of an argument delivered by Captain OTTLEY
and supported by the Japanese delegation. It was said that the rule
under which the commander of naval forces should in all circumstances do his
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utmost to warn the authorities before commencing a bombardment was too strin-
gent and might in some cases place the naval forces at a disadvantage. There
might be circumstances in which the admiral’s duty will require him to destroy
as speedily as possible an enemy fortress or arsenal, and the success of. such op-
erations might be endangered by an obligation to give a previous warning. But
it was unanimously recognized that only an exceptional military situation should
free the admiral from this obligation. It was with this understanding that
the principle of the proposal made by his Excellency the first delegate of
Roumania and amended by Rear Admiral S1eGEL was accepted by the Commission,
which charged the committee of examination to find a formula embodying with
the rule laid down in Article 6 an exception for cases where the military situa-
tion does not permit of a previous warning,

Finally, Article 7 is merely a repetition of Article 28 of the Regulations on
land warfare. The transposition of the word “ even,” proposed by Mr. REnsuLrT,
is only a change in phrasing.

Such, gentlemen, is the project which is to-day presented by the Third Com-
mission for the approval of the Conference.

By ordaining the rules which the Third Commission has the honor to recom-
mend, this high assembly would usefully complete the work commenced in 1899
and would, in this serious and difficult problem bequeathed to it by the First Peace
Conference, make a substantial contribution to the codification of international
law in time of war.

Annex F

REGULATIONS CONCERNING BOMBARDMENT BY NAVAL
FORCES IN TIME OF WAR!

CHAPTER I.— The bombardment of undefended ports, towns, villages, efc.

ArTICLE 1

It is forbidden to bombard by naval forces undefended ports, towns, villages,
dwellings or buildings.

A pla'ce cannot be bombarded for the sole reason that automatic submarine
contact mines are anchored off the harbor.

[119] ARTICLE 2

However, there are not included in this prohibition military works, military
or naval establishments, depots of arms or war matériel, workshops or plant which
could be utilized for the needs of the hostile fleet or army, and the ships of war
in the harbor, which the commander of a naval force may destroy with artillery
after a summons followed by a reasonable time of waiting, if all other means a;(;b

1 [This text submitted to the Conference differs from Articles 1~7 of the Convention as

sﬁl(%;fdp.org;}é iFSSaZ]f.ew matters of style. See the report of the General Drafting Committee,
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impossible, and when the local authorities have not themselves destroyed them
within the time fixed.

He incurs no responsibility for any unavoidable damage which may be
caused by a bombardment under such circumstances.

If for military reasons immediate action is necessary, and no delay can be
allowed the enemy, it is understood that the prohibition to bombard the undefended
town holds good, as in the case given in paragraph 1, and that the commander
shall take all due measures in order that the town may suffer as little harm as
possible.

ArTICLE 3

After due notice has been given, the bombardment of undefended ports, towns,
villages, dwellings, or buildings may be commenced, if the local authorities,
after a formal summons has been made to them, decline to comply with requisi-
tions for provisions or supplies necessary for the immediate use of the naval
force before the place in question.

These requisitions shall be in proportion to the resources of the place. They
shall only be demanded in the name of the commander of the said naval force,
and they shall, as far as possible, be paid for in cash; if not, they shall be evi-
denced by receipts.

ARTICLE 4

The bombardment of undefended ports, towns, villages, dwellings, or build-
ings for non-payment of money contributions is forbidden.

CHAPTER I1.— General provisions

ARTICLE 5

In bombardments by naval forces all the necessary measures must be taken
by the commander to spare as far as possible historic monuments, sacred edifices,
buildings used for artistic, scientific, or charitable purposes, hospitals, and places
where the sick or wounded are collected, on the understanding that they are not
used at the same time for military purposes.

It is the duty of the inhabitants to indicate such monuments, edifices, or
places by visible signs, which shall consist of large stiff rectangular panels divided
diagonally into two colored triangular portions, the upper portion black, the lower
pottion white.

ArrtICLE 6

If the military situation permits, the commander of the attacking naval force,
before commencing the bombardment, must do his utmost to warn the authorities.
ArTtICLE 7

It is forbidden to give over to pillage a town or place even when taken by
storm.
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Annex G

[120]

CONVENTION BETWEEN CHILE AND THE ARGENTINE RE-
PUBLIC, RESPECTING THE LIMITATION OF NAVAL
ARMAMENTS

Don Jost Fraxcisco VERGARA DoNo0so, the Minister for Foreign Affairs of
Chile, and Don Jost AntoN10 TERRY, Envoy Extraordinary and Minister
Plenipotentiary of the Argentine Republic, having met together in the Ministry
for Foreign Affairs of Chile, have agreed to include in the following convention
the various decisions arrived at for the limitation of the naval armaments of the
two republics ; decisions which have been taken owing to the initiative and to the
good offices of His Britannic Majesty’s Government, represented in Chile by its
Envoy Extraordinary and Minister Plenipotentiary, Mr. GERARD A. LOWTHER,
and in the Argentine Republic by its Envoy Extraordinary and Minister Pleni-
potentiary, Sir W. A. BARRINGTON.

ARTICLE 1

‘With the view of removing all motive for uneasiness or resentment in either
country, the Governments of Chile and of the Argentine Republic desist from ac-
quiring the vessels of war which they have in construction, and from henceforth
making new acquisitions.

Both Governments agree, moreover, to reduce their respective fleets, for
which object they will continue to exert themselves until they arrive at an un-
derstanding which shall establish a just balance (of strength) between the said
fleets. This reduction shall take place within one year, counting from the date
of exchange of ratifications of the present convention.

ARTICLE 2

The two Governments bind themselves not to increase, without previous
notice, their naval armaments during five years; the one intending to increase
them shall give the other eighteen months’ notice. It is understood that all
armaments for the fortification of the coasts and ports are excluded from this
agreement, and any floating machine destined exclusively for the defense of these,
such as submarines, etc., can be acquired.

ARrTICLE 3

The two signatory Parties shall not be at liberty to part with any vessels, in

consequence of this convention, in favor of countries having questions pending
with one or the other.

ArTICLE 4

. In order to facilitate the transfer of pending contracts, both Governments
bind themselves to prolong for two months the term stipulated for the delivery
:;)f the vessels in construction, for which purpose they will give the necessary
Instructions immediately this convention has been signed,
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[121] ARTICLE 5

The ratifications of this convention shall be exchanged within the period
of sixty days, or less if possible, and the exchange shall take place in this city
of Santiago.

In witness whereof the undersigned have signed and put their seals to two
copies of this convention in the city of Santiago, May 28, 1902.

J. F. VeErcara Donoso.
J. A. TErry.

Annex H

PROTOCOL OF THE CONVENTION OF MAY 28, 1902, BETWEEN
CHILE AND THE ARGENTINE REPUBLIC ON THE
LIMITATION OF NAVAL ARMAMENTS

His Excellency Don Carros Concua, Envoy Extraordinary and Minister
Plenipotentiary of Chile, and his Excellency Dr. Luis M. Draco, Minister for
FForeign Affairs, having met together in the Department of Foreign Affairs in
Buenos Aires, on January 9, 1903, with the view of giving effect to the just
balance which both countries have decided to establish between their respective
fleets, in conformity with the treaty on naval armaments signed on May 28,
1902, with the notes exchanged on the same day between the Chilean Ministry
and the Minister Plenipotentiary of the Argentine Republic, and, with the
protocol which was signed on July 10, 1902, relating to the same matter, and,
after having exchanged their respective powers, which were found in due form,
have agreed to the following arrangement:

ArTICLE 1

The Republic of Chile and the Argentine Republic shall hereafter, and in the
shortest time possible, sell the vessels of war now building for them, for the
former in the shipyards of Messrs. Vickers and Messrs. ArMsTRONG (England)
and for the latter in those of Ansaldo (Italy), according to the stipulations set
forth in paragraph 1 of Article 1 and in Article 3 of the agreement of May
28, 1902.

In the event of its not being possible from any cause to carry out the
sale immediately, the high signatory Parties may continue the building of the
said ships, until they are completed, but in no case shall they be added to the
respective fleets —not even with the previous notice of eighteen months re-
quired for the increase of naval armaments by Article 2 of the above-quoted
agreement.

ArTICLE 2

Both the high signatory Parties mutually agree immediately to put the
[122] vessels at present building at the disposal and at the orders of His Britan-
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nic Majesty, the arbitrator appointed by the treaty of May 28, 1902, in-
forming him that they have agreed that the vessels shall not leave the yards where
they actually are except only in case both high Parties jointly request it, either
because their sale has been effected or in virtue of a subsequent agreement.

ARTICLE 3

The two high signatory Parties shall immediately communicate to the ship-
builders the fact that the vessels have been placed, by common consent of both
Governments, at the disposal of the arbitrator designated in the treaty of May
28, 1902, without whose express order they may not be delivered to any nation
or individual.

ARTICLE 4

In order to establish the just balance between the two fleets, the Republic of
Chile shall proceed to disarm the battle-ship Capitin Prat and the Argentine Re-
public to disarm its battle-ships Garibaldi and Pueyrredon.

ARTICLE 5

In order that the vessels may be considered disarmed, in accordance with
the foregoing article, they must be moored in a basin or port, having on board
only the necessary crew to attend to the preservation of the material which can-
not be removed, and they must have landed —

All coal;

All powder and ammunition;

Artillery of small caliber, torpedo tubes and torpedoes, electric search-lights,
boats.

All stores of whatever kind.

For their better preservation it is permissible to roof in the decks.

ARTICLE 6

The vessels mentioned in Article 4, which both Governments agree to disarm,
shall remain in that state, and may not be rearmed without the previous notice of
eighteen months which the Government who wishes to do so is obliged to give

to the other Government, except in case of a subsequent agreement or of their
alienation.

ARrTICLE 7

Both Governments shall request the arbitrator appointed by the treaties of
May 28, 1902, for the purpose of arranging difficulties to which questions on
naval armaments may give rise, to accept the duties resulting from the present
agreement, for which purpose an authenticated copy shall be sent to him.

In witness whereof the respective plenipotentiaries sign and seal the present
protocol in duplicate at Buenos Aires, January 12, 1903.

CArLos CoNCHA.
Luis M. Draco.



[123]
FIFTH PLENARY MEETING

SEPTEMBER 7, 1907

His Excellency Mr. Nelidow presiding.

The meeting opens at 11:10 o’clock.

The minutes of the fourth plenary meeting are read and approved.

The President: Gentlemen, you are not unaware that upon the occasion
of the festival of Her Majesty the Queen of the Netherlands, I considered it my
duty to be the interpreter of the unanimous sentiments of the Conference in
transmitting our congratulations to Her Majesty. I have the honor to tead you
the telegram she has deigned to address to me:

I greatly appreciate the congratulations and wishes of your Excellency,
and beg you kindly to transmit my sincere thanks to the delegates at the
Conference.

(Applause.)

WILHELMINA.

I have already had occasion in one of your commissions to communicate
to you the resolution in virtue of which Her Majesty the Queen has been so
kind as to place at our disposal, for the duration of the Conference, the large
Hall of the Knights. We tender to Her Majesty our deep gratitude for all the
facilities which she has given us and for the warm hospitality she has so gener-
ously accorded us ever since our first meeting. (Applause.)

Since the last meeting I have received from his Excellency the first delegate
of Great Britain the following letter which I have the honor to read to you:

August 22, 1907.
Mgr. PresiDENT AND DEAR COLLEAGUE: I have the honor to inform
your Excellency that my Government has just authorized me to accept the
principle of indemnification for violation of the Hague Regulations respect-
ing the laws and customs of war on land, as it is, set forth in the proposal
[124] of the delegation of Germany® and that, consequently, the reservation
made by me on this subject at the last plenary meeting is no longer of value.

Accept, etc.
[Signed] Sir EpwArp Fry.

The Conference takes note of this communication.

Among the communications which I have received since our last meeting, I
must mention a letter addressed to me by the President of the Council of Ministers
of Roumania, his Excellency Mr. DEMETRE STURDZA, for the purpose of trans-
mitting to me a plan for an Academy of International Law to be erected at The

Hague.
z:’You will remember, gentlemen, that in our third meeting I had the honor

1Vol. iii, Second Commission, annex 13,
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to call your attention to a suggestion made on this subjec.t by the fzditor (?f a
German review. It led the eminent Roumanian statesman, imbued with the .1dea
of the development of the law of nations, to prepare a ple%n which I am depogting
in the archives of the Conference. Some day, perhaps, it may serve to facilitate
the realization of this idea, were it destined to materialize, at a time when the
pacific institutions which the Conference wishes to prganige at Tl}e Hague will
have been sufficiently developed to create a continult)f of international law and
a judicial practice which it would be necessary to codify.
Here is the letter of His Excellency Mr. STURDZA,

ExceLLency: Following with increasing interest, since its beginning,
the work of the Hague Conference, my attention has been particularly drawn
to its organization, in order that this great international institution, founded
by the generous initiative of His Majesty, EMPEROR Nicmoras II, might, in
a'rapid and efficacious manner, “ extend the dominion of law and strengthen
the sentiment of international justice.”

That my letter may not be too long, I beg your Excellency to allow me
to set forth briefly the proposal which I submit for your consideration.

I am encouraged in taking this step by the fact that the proposition
gives definite form to an idea which was expressed by your Excellency, as
president of the Second Peace Conference, in your address opening that
illustrious gathering.

The Peace Conference pursues a great object, that of bringing about the
pacific settlement of international disputes.

To this end, in 1899, a Permanent International Court of Arbitration
was established, for the purpose of adjudging the disputes which would be
submitted to it. The Conference now seeks to give to arbitral justice a
still greater development. This would be the time, then, to create between
the international tribunal and the Conference a bond which cannot be other
than scientific, in order that practice and theory may march hand in hand
and mutually aid each other. There should be established, therefore, at
The Hague a fully developed institute of international law, whose direction
would be entrusted to the Peace Conference, whose practical execution would
be entrusted to the Permanent Administrative Council established in 1899, and
whose scientific development would be entrusted to an academy of inter-
natlona_l law, which would, in a methodical way, maintain the science on a
level with the principles enunciated by the Conference and practice on a level
with the progress inaugurated.

In submitting this proposal to your Excellency, through the intermedi-

[125] ary of the first delegate of Roumania, his Excellency Mr. ALEXANDRE

Berpiman, I take the liberty of requesting you to give it your powerful

support. As this proposition is only the necessary and indispensable com-

plement of the institution of the Conference itself, I hope that your Excel-
lency will find the means of putting it into execution.

I beg your Excellency, etc.

I permit rr'lyself to express to his Excellency the gratitude of the Conference,
for thf: work in which he has taken such a deep interest, and I am filing his
plan ! in the archives of the Conference.

The PRESIDEN.T:' The business on the agenda is the reading of the report of
the Second Commission upon the opening of hostilities.? You have before you

1 Annex A to these minutes.

2 For the debates on the matter, see vol. iii. mi i i
ate , . 11, minutes of the first and third meetings of
the Second Commission and those of the first three meetings of its second subcommission.
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the text o: the report ;1 I therefore consider it unnecessary to read it. Mr. Louis
ReNavLr will read the articles adopted by the Second Commission,? and I ask
the members of the Conference who might have reservations to make kindly to
formulate them as the occasion presents itself during the reading.

The floor is given to Mr, Lours RENAULT.

Mr. Louis Renault next reads Articles 1 and 2, which are adopted without
remarks.

The whole draft is unanimously adopted.

The President: The floor.is given to Colonel BorcL.

Colonel Borel: With the authorization of the President, I have the honor
to read you the draft arrangement drawn up by the Second Commission concern-
ing the rights and duties of neutral States on land.?

He then reads Articles 1 to 11 # which are adopted without remark.

The entire draft is unanimously approved.

Colonel BoreL: Gentlemen, I shall now have the honor of reading to you
the draft of a new section to be added to the Regulations respecting the laws and
customs of war on land, which concerns neutrals in the territory of the belliger-
ent parties.®

His Excellency Baron Marschall von Bieberstein: At the opening of the
work of the Conference the German delegation filed a draft of regulations

relating to the treatment of neutral persons in the territory of belligerents.®
[126] This draft contained a codification almost complete of thc rules to be

applied by the belligerent States to the ressortissants of neutral States.
In preparing this draft we were inspired by a twofold principle which has been
accurately defined by our eminent reporter. The draft tended to end the un-
certainty which now exists, and which has too often been the source of differences
between Dbelligerents and neutral States, by the adoption of precise rules. The
draft was based on the idea that neutrals on belligerent territory should remain
as far as possible outside of the war. They should not take part therein, and
they will not suffer from its effects except in so far as this cannot be avoided.

The draft, which thus tended to create a special situation for persons who are
bound to a neutral State by ties of nationality, was divided into three chapters,
the first of which contained the definition of a neutral person and the second and
third the provisions relative to the services rendered by neutral persons and the
treatment of their property.

This draft was submitted in the second subcommission of the Second Commis-
sion to a thorough examination which has been continued even in this Commission.
It has given rise to very interesting discussions, which, nevertheless, have shown
since the beginning a complete divergence of opinion upon the principles.

The contrary principle of a complete assimilation of neutral subjects into
the ressortissants of the belligerent State has been opposed to our principle provid-
ing for the creation of a special situation for neutral subjects.

1 Annex B to these minutes.

2 Annex C to these minutes, i

3 Annexes D and E to these minutes. For the debates on the matter, see the minutes
of the third, fourth and fifth meetings of the Second Commission and those of the fourth,
fifth, sixth and seventh meetings of its second subcommission.

4+ Annex E to these minutes. .

5 Annexes F and G to these minutes. See ibid. and minutes of the sixth meeting of
the Second Commission. -

6 Vol. iii, Second Commission, annex 36.



126 PLENARY CONFERENCE

The result of this work is presented to us to-day under the form of an “ /.Xr-
rangement concerning neutrals in belligerent territory,”_aq arrangement which
has met with the approval of the majority of the Copmnssmn. .

I feel I must explain my reasons for the negative vote which T shall pro-
nounce on the subject of nearly all of the articles of this arrangement.

It is true that the report still mentions three chapters. The first of these
has retained its original form almost word for word. It defines neutral persons
and the causes by which they forfeit their neutral character. The head_h.as thus
been preserved. But almost nothing remains of the body. The provisions of
the second chapter, concerning services rendered by neutrals, have at least the
nierit of being complete. The same cannot be said of the third chapter which,
according to the title, determines the rules governing neutral property, but which,
in fact, treats only of railroad material and vesscls.

We ask ourselves if the several provisions which remain of the second and
third chapters can still justify the existence of the first chapter which defines
the neutral person and forms, as it were, the preface, and has no raison d’étre
except in so far as the rights and duties of these persons are established by the
provisions which follow.

We should have answered this question in the affirmative had the ensemble
of Chapters IT and III been acceptable to us, or, at least, had the objections to be
raised concerned a detail of but slight importance.

Unfortunately, this is not the case.

One of the fundamental principles of our proposal, from which we cannot
now depart, was this: Neutral persons shall not be required to render war serv-
ices in the armies of the belligerents. Now Article 64 of the arrangement.
states: The parties shall not require of neutrals services connected with the war.

Nevertheless Article 65 states that the provision of Article 64, paragraph 1,

is not applicable to persons belonging to the army of a belligerent State
[127] under the legislation of that State.

We are therefore confronted with two stipulations, one stating that mili-
tary services shall not be required of neutral subjects, the other recognizing it as
lawful to force neutrals to carry arms under the law of the belligerent State.

We could not allow the application of this principle to a German ressortissant.

We therefore thought of making a reservation in respect to this article
alone. However, after much reflection, that did not seem sufficient. In reality
it would bring about a state of affairs contrary to the principle of reciprocity
which governs the relations between sovereign States.

The result is that we cannot accept the chapter relative to the services ren-
dered by neutrals. We have besides taken into consideration that seven great
Powers have made reservations with regard to Article 67, and six among them
also with regard to Article 68, so that a general agreement cannot be established
upon these two principles.. There remains, then, in the provisions concerning
the rights and dutie.s of neutrals, but Article 66, treating of railroad material.

_ Under these circumstances we have decided that the preface could not be
m?.mtamed except in the form of a series of articles setting forth a principle
without drawing therefrom any practical conclusion. ‘

It.is not without deep regret that we see the work of many weeks amount
to so little.

We believe, nevertheless, that it is better to leave to the future the settle-
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ment of the difficulties here stated, and prepare the way for an international
understanding upon the important subject in question.

His Excellency Mr. Drago: The delegation of the Argentine Republic
will abstain from voting on Articles 64, 66 and 68.

His Excellency Mr. Beernaert: As president of the Second Commission, I
have not been able to take part in the discussion, the echo of which you have just
heard, and I have no intention of so doing at present. But I must remark that
the regulations for neutrals have given rise to a long and thorough discussion
and it would certainly be deplorable if all this work were to be lost.

The spirit of conciliation which the members of this assembly have ever
shown leads me to hope that it is not impossible to find a basis for agreement at
the price of several concessions.

The Reporter reads Article 61.

His Excellency Mr. Hagerup: I think I must recall the fact that the Sec-
ond Commission had decided to replace the word “ressortissants” by that of
“ nationals.”

The Reporter observes that this is a typographical error which will be cor-
rected. He then reads Articles 62, 63, 64 and 65.

His Excellency Count Tornielli: The delegation of Italy makes reservations
with regard to the second paragraph of Article 65.

His Excellency Mr. Hammarskjold: The delegation of Sweden makes the
same reservations as that of Italy.

His Excellency Mr. Léon Bourgeois: The delegation of the French Re-
public makes the same reservations.

His Excellency Mr. Martens: The delegation of Russia makes the same

reservations.
[128] His Excellency Mr. Rangabé: The delegation of Greece makes the
same reservations.

His Excellency Mr. Carlin: The delegation of Switzerland makes the same
reservations.

Mr. Sanguily: The delegation of Cuba makes the same reservations.

His Excellency Mr. Grouitch: The delegation of Serbia makes the same
reservations.

His Excellency Mr. Mérey von Kapos-Mére: The delegation of Austria-
Hungary makes the same reservations.

His Excellency Mr. Ruy Barbosa: The delegation of Brazil makes the
same reservations.

His Excellency Mr. Tcharykow, delegate of Montenegro, makes the same
reservations.

His Excellency Samad Khan Momtas-es-Saltaneh: The delegation of
Persia makes the same reservations.

His Excellency Baron Marschall von Bieberstein: I see that reservations
are made upon all sides to the second paragraph of Article 65. I propose, under
these conditions, to refer it to the Second Commission, which may perhaps find a
basis of agreement.

His Excellency Count Tornielli: I second the proposal of his Excellency
the first delegate of Germany.

The President: I shall consult the Conference upon the reference of Article
64 to the Second Commission.
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His Excellency Mr. Léon Bourgeoils: 6; should like to know if the reference
i Article 65 or to Articles 65 et seq.
vl j‘f)r[;li)clle(z): 16};,t %6, 67, and 63 being closely related, it would be preferable to refer
ommission. .
themIfIiill tngtche(;le(ilcy Mr. Beernaert: I second the motion of his Excellency the
first delegate of France; I agree with him that it would be more difficult to come
to an agreement on Article 65 taken alone. . )

His Excellency Baron Marschall von B:leberstemz I propose that the en-
tire draft be referred to the Second Commission. ‘ ‘ ‘

The Reporter: I deem it necessary to call to mind that Ar‘flcle 65., para-
graph 2, was stricken out by the Commissmp, then adopted again by it by a
majority of 12 votes against 9 and 13 abstent.lons. _

The question around which the discussion revolved'wa_s very important;
it has given rise to two doctrines. The committee of examination did not wish to
sanction one of them. I am now convinced that the 12 votes made in fav.or of
Article 65 do not represent the true majority and that the best solution is the
suppression of the second paragraph of this article.

His Excellency Mr. Mérey von Kapos-Mére: I second the proposal of
the reporter. ] )

His Excellency Mr. van den Heuvel: The assembly is confronted with two
proposals which differ greatly: The proposal made by the honorable reporter
to eliminate the second paragraph of Article 65, and the proposal of the first
delegate of Germany, seconded and enlarged by the first delegate of F.ra{lce,
providing for the reference of the entire draft to the Second Commission.
These two proposals have been inspired by the divergence of the numerous

reservations just expressed.
[129] There seem to me to be two reasons for the rejection of the proposal of

our reporter. The first is that his proposal will in no way improve the
situation and will only create another as difficult. In its present form the main-
tenance of the second paragraph of Article 65 calls forth reservations. Suppress
this second paragraph, and you will find yourselves in presence of reservations
just as numerous, although of opposite import. We will not have taken a
step. The second reason seems to me decisive. We all desire to reach an agree-
ment. The means of conciliation are not exhausted and it is not now the time
to discuss them in detail.

Consequently, T hope the assembly will be good enough, without pronouncing
itself upon the question, to do away with the proposal of the honorable reporter,
and, in accordance with the suggestion of the first delegate of Germany, to
refer the entire report to the Commission. It would be regrettable if we were
obliged to confine ourselves to a declaration or to a document containing mere
chapter heads rather than a real collection of regulating provisions.

Let us seek a basis of agreement by common accord.

His Excellency Mr. Martens: The delegation of Russia has made reserva-
tions upon Article 65, paragraph 2. It intends to make them on Articles 67
and 68. The reservations made on all sides lead me to believe that under these
conditions the practical object held in view by the Convention no longer exists
and that it is preferable to second the proposal of the delegation of Germany.

__His Excellency Lord Reay: The British delegation supports the proposal of
his Excellency the first delegate of Germany.
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His Excellency Turkhan Pasha: The Ottoman delegation makes reserva-
tions with regard to Articles 67 and 68.

The Reporter: In view of the remarks of his Excellency Mr. vAN DEN
HEeuver, I will not insist upon the proposal I made concerning the elimination of
Article 65, paragraph 2.

The President: The reservations to which this paragraph has given rise,
the welcome that the German proposal has received by a great number of the
delegates, are so many reasons for referring all the articles of the draft to the
Commission. They have been the subject of long and thorough debates, of
which the object was to find a basis of understanding and conciliation. This
end not having been attained, I put to vote the proposal of his Excellency Baron
MARSCHALL VON BIEBERSTEIN, concerning the reference of Chapter III to a
new study.

His Excellency Mr. Beernaert: I should like to know if the reference con-
cerns the entire draft or only Articles 65 to 68.

His Excellency Baron Marschall von Bieberstein: It would be preferable
to return the entire draft, but if this suggestion is destined to meet with opposi-
tion, I make motion for the return of Articles 65 ¢t seq. only.

His Excellency Count Tornielli: I consider it preferable to refer the entire
draft, in order to make the necessary arrangement of Article 65 and those which
precede it.

The reference of the entire draft is voted for by all the delegations, with the
exception of those of the United States of America, Brazil and Cuba.

The meeting adjourns at noon.

The President,
NELIDOW.
Secretaries General,
W. Doupke vAN TROOSTWIJK.
Prozor.

Annex A
[130]

ANNEX TO THE LETTER OF HIS EXCELLENCY MR. DEMETRE
STURDZA, DATED JULY 21/AUGUST 3, 1907

Having in view the necessity of developing in a systematic manner inter-
national law and its practical application to international relations, the Second
Peace Conference sitting at The Hague decides to create an Academy of Inter-
national Law and to establish it upon the following bases:

ARTICLE 1

An Academy of International Law is founded at The Hague.

ARrTICLE 2

- The members of this Academy will be chosen from among the most eminent
scholars, university professors, and jurists of all countries, men whose ability is
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recognized in the various branches of international.law, such as pri.vate inter-
national law, the law of war, comparative commercial law, commercial systems
and economic relations, colonial systems, the history of international law.

The courses offered by the Academy of International Law at The Hague
will be given in German, English, French and Italian, without discrimination.

ARrTICLE 3

The number of members of the Academy of International Law at The
Hague will not exceed six. These members will be appointed for a period of
............. by the Second Peace Conference of 1907.

The annual courses of the Academy of International Law will be held
during the months of May, June, and July. They will begin on May 1, 1908.

ARTICLE 4

The expenses of the Academy of International Law at The Hague will be
met by contributions from those of the States represented at the Second Peace
Conference of 1907 which shall adhere to the resolution for the proposal of
this Academy. .

Each State which adheres will declare the sum which it will bind itself to
contribute, which will range from 2,000 to 4,000, 6,000, 8,000, to 10,000 francs.

ARTICLE 5

The Permanent Administrative Council of The Hague, constituted by the 28th
article of the Convention for the settlement of international disputes of 1899,
is entrusted with the internal administration and with the funds of the Academy
of International Law at The Hague, and it will fix the compensation to be paid
to the members of that international institution.

[131] ARTICLE 6

~In case this Academy will develop so as to require special headquarters to
be given to it. the Permanent Administrative Council at The Hague will call upon
the governments of the adhering States to furnish the necessary funds.

ARrTICLE 7

Each State adhering to the creation of the Academy of International Law
at ’I:he Hague has the right to designate for attendance upon the courses of the
institution, diplomats, army officers, persons serving in the higher executive de-
partments of the State, and scholars.

_ The number of attendants at the courses of the Academy will be in propor-
tion to the contributions of each State, namely, 2, 4, 6, 8 or 10,
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Annex B
OPENING OF HOSTILITIES

RerorT TO TiiE CONFERENCE!

The Russian program contains the following topic:

Additions to be made to the provisions of the Convention of 1899 rela-
tive to the laws and customs of war on land — besides others, those concern-
ing: the opening of hostilities and the rights of neutrals on land.

It was the duty of the Second Commission to study this part of the program;
the present report, however, deals only with * the opening of hostilities.”

The question whether there is an obligation upon a Government intending to
make war to give notice to its adversary before beginning hostilities has been dis-
cussed for years and has given rise not only to lengthy theoretical expositions but
also to frequent recriminations between belligerents. It would be a vain task,
from the point of view that we must take here, to review the practice in the
various wars since the beginning of the last century in an effort to determine
whether there is, according to positive international law, any rule on this subject.
We have only to ask ourselves whether it is advisable to lay one down, and if so,

in what terms.
[132] As to the first point, there can be no doubt. It is clearly desirable that the
uncertainty seen in various quarters should cease. Everybody is in favor
of an affirmative answer to the first question placed before us by the president of
the second subcommission, his Excellency Mr. AsSER, in his questionnaire.

The subcommission has had before it a proposition of the French delegation,®
and an amendment thereto offered by the Netherland delegation.* The proposi-
tion and its amendment were alike in requiring a warning to be given before
opening hostilities and also a notification to neutrals. The difference between
them lay in the interval between the warning and hostilities, which the Nether-
land delegation proposed to fix definitely. Some special questions have also been
raised regarding the notification to neutrals. We shall give you an explanatory
statement on these several points.

The French proposition was worded as follows:

ArtICcLE 1

The contracting Powers recognize that hostilities between themselves
must not commence without a previous and explicit warning, in the form
either of a reasoned declaration of war or of an ultimatum with conditional
declaration of war.

1 The report was presented to the Second Commission in the name of a committee of
examination thus made up: president, his Excellency Mr. Asser; members: Major General
voN GUNDELL, Brigadier General Davis, Major General Baron GiesL voN GIESLINGEN, his
Excellency Mr. A. BeerNAErT, his Excellency Mr. van pEN Heuver, his Excellency Mr. pE
BustaMANTE, his Excellency Mr. Bruw, Mr. Louts RENAULT, reporter; his Excellency Lord
Reavy, Lieutenant General Sir Epmond R. ELLes, his Excellency Mr. Tsupzuki, his Excel-
lency Mr. EyscHEN, his Excellency Lieutenant General Jonkheer pEN BEER PGORTUGAEL, his
Excellency SaMap KHAN MoMTAS-ES-SALTANEH, his Excellency Mr., BeLpiman, his Excel-
lency Mr. CArLIN, Colonel BoREL,

2Vol, iii, Second Commission, annex 19,

8 Jbid., annex 20.

4 Ibid., annex 22.
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ARTICLE 2

The existence of a state of war must be notified to the neutral Powers
without delay.

The main provision of this proposal, which was inspired b){ a resolution passed
by the Institute of International Law at its mee.ting at Ghent in Sept.ember, 1906, -
is easily justified. Two distinct cases are provided for. When a dispute occurs
between two States, it will ordinarily lead to diplomatic negotiations more or less
lengthy, in which each party attempts to have its pretensions recognized, or at
least to secure partial satisfaction. If an agreement is not reached, one of the
Powers may set forth in an ultimatum the conditions which it requires and from
which it declares it will not recede. At the same time it fixes an interval within
which a reply may be made and declares that, in the absence of a satisfactory
answer, it will have recourse to armed force. In this case there is no surprise
and no equivocation. The Power to which such an ultimatum is addressed can
come to a decision with a full knowledge of the circumstances; it may give satis-
faction to its adversary or it may fight.

Again, a dispute may arise suddenly, and a Power may desire to have re-
course to arms without entering upon or prolonging diplomatic negotiations that
it considers useless. It ought in that case to give a direct warning of its inten-
tion to its adversary, and this warning ought to be explicit.

When an intention to have recourse to armed force is stated conditionally
in an ultimatum, a reason is expressed, since war is to be the consequence of a
refusal to give the satisfaction demanded. This is, however, not necessarily the
case when the intention to make war is made manifest directly and without a
previous ultimatum. The proposal set out above requires that reasons be as-
signed in this case also. A Government ought not to employ so extreme a meas-
ure as a resort to arms without giving reasons. Every one, both in the coun-
tries about to become belligerents, and also in neutral countries, should know
what the war is about in order to form a judgment on the conduct of the two
adversaries. Of course this does not mean that we are to cherish the illusion
that the real reasons for a war will always be given; but the difficulty of definitely

stating reasons, and the necessity of advancing reasons not well sub-
[133] stantiated or out of proportion to the gravity of war itself, will naturally
arrest the attention of neutral Powers and enlighten public opinion.

The warning should be previous in the sense of preceding hostilities. Shall
a given length of time elapse between the receipt of the warning and the beginning
of h'o.st'xlities? The French proposition specifies no interval, which implies that
h'ost111§1e§ may begin as soon as the warning has reached the adversary. The
time limitation before war is begun is thus less determinable than in the case
of an ultimatum. In the opinion of the French delegation the necessities of
modern wa'rfare do not allow of a requirement that the party desiring to take
the aggressive should grant further time than what is absolutely indispensable to
let its adver.sar-y know that force is to be employed against it.

The principle of t}}e French proposal met with no objection and the text
was voted almost unanimously by the subcommission, after the delegations of
germany, G_srea.t Britain, Japan, and Russia had expressly declared themselves
in accord with it. -

ol The delegation of the Netherlands desired to supplement the principle as
ollows:
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The contracting Powers recognize that hostilities between themselves
must not commence until the lapse of twenty-four hours after an explicit
warning, having the form of a reasoned declaration of war, or of an ultimatum
with conditional declaration of war, has officially come to the attention of
the adversary’s Government.

The difference between this and the French proposal lies in requiring a fixed
interval between the receipt of the warning and the opening of hostilities. The
need for this delay was explained by Colonel MicHELSON, speaking for the Russian
delegation, in these words:

The problem of such a delay is intimately connected with the relation
which exists between the peace and war establishments of every country.
Consequently a result of its adoption would be a more or less considerable
reduction of expenditures. The time may not be so far distant after all
when we shall be able to distinguish between the troops and other prepara-
tions for war which every country in its own sovereign judgment deems
requisite in its political situation; and those that it is compelled to maintain
only through the necessity of being constantly in readiness for fighting. By
establishing a certain interval between the rupture of peaceful relations and
the beginning of hostilities, an opportunity would be afforded to such coun-
tries as may desire it to realize certain economies during times of peace.
It is undeniable that these economies would be beneficial in every way, and
could not fail to bring about a great relief from the burden of peace armies,
a relief all the more acceptable because it would in no way affect the right
of each nation to fix its own forces and armament solely in accordance with
its own views and needs.

There is still another advantage to be derived from the proposed delay.
It would leave to friendly and neutral Powers some precious time which
they could use in making efforts to bring about a reconciliation, or to per-
suade the disputants to submit their causes of difference to the high Court of
Arbitration here. But, while speaking of this subject of a delay, we must
not lose sight of what is at present possible. The idea of any considerable
delay is not yet developed in the consciences of the people of the nations.
Consequently it would perhaps not be wise to go too far with our desires, in
order that we may not get beyond what is really possible in practice at the
present day. So let us content ourselves with accepting the delay of twenty-
four hours which has been proposed by the delegation of the Netherlands.
Let us leave to the future the work of the future, and merely express our
hope that in the future the benefits of a still longer delay will be secured.

While the force of this reasoning is undeniable, it did not convince
[134] the majority of the subcommission. It did not appear consistent with

military exigencies of the present day to fix such an interval; a great
advance is gained, however, in securing the admission of the need of a previous
warning. Let us hope that in the future we shall make a further advance; but
let us not proceed too rapidly. It is noteworthy that the Institute of Inter-
national Law, in its resolution referred to above, considered that it could not
go so far as to suggest a definite interval, although in such a matter as this an
assembly of jurists might be expected to be less conservative than an assembly
of diplomatists and military and naval men. It limited itself to saying: “Hos-
tilities shall not commence before the expiration of a delay sufficient to make it
certain that the rule of previous and explicit notice cannot be considered as
evaded.”
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An obligation to make a declaration of war i'nglude.the reasons t.her.efor
awakened some scruples as being contrary to provisions in some constitutions.
Thus the Cuban delegates made the following statement : In vxew'of the fact
that paragraph 12 of Article 59 of tl_1e constlt.utfon of Cul?a mentions among
the powers of Congress that of declaring war, it is not possible for the glelega—
tion to subscribe to any act that does not reserve to our Congress the right to
determine the form and conditions of such a declaration.” On the other hand,
General Porter declared that the French proposal was not inconsistent with the
provisions of the American federal constitution, under whicl} Congress has the
power to declare war. Indeed, there seems to be some misunderstanding on
this point. We should make a distinction between two acts that are often con-
fused because the same expression is used to describe both: namely, the act of
deciding on war and the act of communicating this decision to the adversary.
According to the constitutions the decision belongs to the sovereign or head of
the State, either acting alone or in conjunction with the representatives of the
people; but the notification is essentially for the executive. Since the notifica-
tion closely follows the decision, they are combined under the term ‘ declara-
tion,” and this is especially the understanding where there is externally only one
sovereign act. Bearing this in mind, it is easily shown that the French proposi-
tion voted by the subcommission is not at all inconsistent with constitutional
provisions of the kind indicated. The liberty of a congress to decide on war
in whatever way it chooses is not touched. Can it be supposed that war will be
determined upon lightly, even though the formal resolution may not indicate
the reasons, and is it too much to ask of a Government which, in execution of
such a decision, declares war that it give its reasons therefor? We do not
think so.

According to the second article of the French proposal, “ the existence of a
state of war must be notified to the neutral Powers without delay.” As a mat-
ter of fact, war not only modifies the relations existing between belligerents, but
it also seriously affects neutral States and their citizens ; it is therefore important
that these be given the earliest possible notice. It is hardly to be supposed that,
with the present rapid spread of news, much time will elapse before it is every-
where known that a war has broken out, or that a State will be able to invoke
its ignorance of the existence of a war in order to evade all responsibility. But
as it is possible, in spite of telegraph and cable lines and radiotelegraphy, that
the news might not of itself reach those concerned, precautions must be taken.
Accordingly two amendments were offered. The first, from the Belgian dele-
gation, was as follows: “ The existence of a state of war must be notified to the
neutral Powers. This notification, which may be given even by telegraph, shall not
take effect in regard to them until forty-eight hours after its receipt.”’* The
other, off'ered by the British delegation, in an article contained in a proposal sub-
' mitted to the Third Commission and referred to this subcommission, said:
[135] “ A neutral State is bound to take measures to preserve its neutrality only

when it has received from one of the belligerents a notification of the com-
mencement of the war.” 2
_ The Belgian amendment was intended merely to put neutral States in a posi-
tion to discharge their obligations, but as it might be differently interpreted, if

1Vol, iii, Second Commission, annex 21.
21bid., annex 44.
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taken literally, it was modified. It did not, however, even as amended, receive
the approval of the Commission.

The view which has been adopted is that it is impracticable to fix any delay.
The governing idea is a very simple one. A State can be held to duties of neu-
trality only when it is aware of the existence of the war creating such duties.
From the moment when it is informed, no matter by what means (provided
there is no doubt of the fact), it must not do anything inconsistent with neu-
trality. Is it at the same time obliged to prevent acts contrary to neutrality that
might be committed on its territory? The obligation to do so presupposes the
ability. 'What can be required of a neutral Government is that it take the neces-
sary measures without delay. The interval within which the measures can
be taken will vary, naturally, according to circumstances, extent of territory, and
facility of communication. The interval of forty-eight hours, as was proposed,
might be, in a given case, too long or too short. There is no need of establish-
ing a legal presumption that the neutral is or is not responsible. It is a question
of fact which can be determined usually with but little difficulty.

The subcommission therefore confined itself to the following draft:

"The existence of a state of war must be notified to the neutral Powers
without delay, and shall not take effect in regard to them until after the
receipt of a notification, which may, however, be given by telegraph.

In the committee of examination it was pointed out that the rule phrased in
this way is too positive, since it implies that a neutral Government which through
some circumstance or other had not received the notification provided for, even
though it is unquestionably aware of the existence of a war, could evade all re-
sponsibility for its acts, simply by relying on the absence of a notification. The es-
sential point would seem to be that a Government must be aware of the existence of
a state of war in order to take necessary measures. Proof is easy when a notifica-
tion is given; but if there has been no notification, the belligerent who complains of
a violation of neutrality must clearly establish that the existence of the war was
with certainty known in the country where the alleged unlawful acts took place.

After a discussion the majority of the committee decided to add the fol-
lowing clause:

However, it is understood that neutral Powers cannot rely on the
absence of notification if it is clearly established that they were in fact aware
of the existence of a state of war.

This text was accepted by the Commission and seems to take all interests
sufficiently into account.

It has been asked what form ought to be given to the provisions thus
adopted. Shall they be placed in a special convention or declaration? Or shall
they be embodied in the Regulations of 1899 on the laws and customs of war on
land? Without wishing to trespass on the field of the drafting committee, it is
proper to say that the latter mode may be dismissed from consideration since
the provisions are of a general character applying to naval war as well as to war
on land. Besides, provisions respecting the duties of neutrals do not ordinarily
fall within the scope of regulations intended to serve as instructions for troops.

We might consider combining all the provisions concerning neutra.ls
[136] adopted by the Second and Third Commissions; but it should be borne in
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i i i i d ought not to be sepa-
d that our Article 2 is closely related to Article .1 an be
;I:t?sd frzm it. The drafting committee, however, will have the final decision.

Annex C?

DRAFT OF REGULATIONS RELATING TO THE OPENING
OF HOSTILITIES 2

We have the honor, therefore, to submit to the conference the two following
ropositions :
pro ArticLE 1

The contracting Powers recognize that hostilities between themse}ves must
not commence without a previous and explicit warning, in the. form either o'f a
reasoned declaration of war or of an ultimatum with conditional declaration
of war.
ArrtICcLE 2

The existence of a state of war must be notified to the neutral Powers without
delay, and shall not take effect in regard to them until after the r'ece.:ipt of a
notification, which may, however, be given by telegraph. However, it is under-
stood that neutral Powers cannot rely on the absence of notification if it is clearly
established that they were in fact aware of the existence of a state of war.

Annex D

ARRANGEMENT CONCERNING THE RIGHTS AND DUTIES OF
NEUTRAL STATES ON LAND

REPORT TO THE CONFERENCE 2

Mg. PrESIDENT AND GENTLEMEN : The question of the rights and duties of
neutrals is too intimately connected with the codification of the laws and customs
of war on land to have passed unnoticed at the time of the First Peace Conference.

His Excellency Mr. EvscHEN, the first delegate of Luxemburg, called
[137] attention to it in the subcommission which was instructed to prepare what
afterwards became the Regulations of 1899; and although the Commission

1 This project was adopted unanimously by the Conference, September 7. For its sub-
sequent history in the Drafting Committee, see post, p. 575 [5811].

2 Text submitted to the Conference.

3 This report was presented by the Second Commission through Colonel BoreL, reporter
of the second subcommission. It had been submitted to the Second Commission by a com-
mittee of examination composed of his Excellency Mr. Asser, chairman, General von GUN-
pELL, General Davis, General Baron GIesL von GIESLINGEN, his Excellency Mr. BEERNAERT,
his Excellency Mr. vaN pEN HEeuver, his Excellency Mr, Lou TSENG-TSIANG. his Excellency
Mr. e BustaMANTE, his Excellency Mr. Brun, Mr. Louts RENAULT, his Excellency Lord
ReAy, General Sir EpMonp R. ELLes, his Excellency Mr. Tsupzukiy, his Excellency Mr.
EvscHEN, his Excellency General Jonkheer pEN BEER PoorTUGAEL, his Excellency Samap

Kuan, MomTas-Es-SaLtanes, his Excellency Mr. BeLpimaN, his Excellency Mr, CarLiN,
and Colonel BoreL, reporter,
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felt constrained to confine itself to an examination of the questions contained in
the text of the Declaration of Brussels, the Conference, at its suggestion, expressed
and inserted in its Final Act the recommendation that “ the questions of the rights
and duties of neutrals may be inserted in the program of a conference in the near
future.”

This veu has been realized and we are submitting a report on the task
entrusted to us of examining the question thus bequeathed to the Second Peace
Conference.

The subject-matter to be dealt with falls very naturally into two parts. First
of all, there must be determined the situation which war creates for neutral States
as such, their rights and their duties with regard to the Powers in conflict. In the
second place, consideration must be given to individuals from neutral States and
to the kind of control to which they may properly be subjected in their relations
with the belligerents. Each of these two questions will be made the subject of a
separate report.

As to the rights and duties of neutral States, the Commission had before it a
project emanating from the French delegation,® on which were grafted various
amendments presented by other delegations,? and also some points referred to it
for examination by other commissions or subcommissions.? We shall have occa-
sion to mention them separately in the course of the present report.

No more than the authors of the Regulations of 1899, have we dreamed of
settling in numerous articles all the controversies that arise in theory; we have
confined ourselves to regulating some questions whose practical importance has
been demonstrated by experience, and which appear possible of solution in accord-
ance with the ideas generally accepted to-day.

The proposition of the French delegation accorded with this idea, and General
AMOUREL, speaking for them, said: *‘ This proposition doubtless will be criticized
for failing to provide for everything. It is quite possible that the Powers may be
obliged to add to its provisions setting forth all the conditions under which they
intend, when occasion arises, to exercise their neutrality. But if our proposition
could meet with unanimous approval, the Powers would have as a point of depart-
ure an established and already familiar groundwork common to all, possessing
the great superiority of having originated in calm and free discussion.”

At the outset a question of considerable importance presented itself to the
Commission. Should the new provisions be considered as addressed exclusively
to the neutral States and as tracing their line of conduct for them, or should they
be given, as far as possible, the more extensive character of general provisions
applicable to all parties?

The latter point of view was the one taken by the proposals of the delegation
of Belgium,* and it was advocated by that delegation as follows:

The object of several of the duties of neutral States is to prevent them
from tolerating within their territory improper conduct on the part of
belligerents.

It is well, therefore, not to confine ourselves to an assertion that neutrals
are bound to prevent such acts. It is important to declare that the obliga-
tions of neutrals in this regard flow from an inhibition of general ap-

1 Vol. iii, Second Commission, annex 24.
2 Jbid., annexes 25-31.

8 Ibid., annex 32.

¢ Ibid., annex 30.
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[138] plication which logically concerns belligerents primarily before affecting
neutrals.

The Commission having accepted without objection the idea of the Belgian
delegation, the project begins with the duties of belligerent Powers, enumerating
the acts from which these States must abstain and those which should net be
performed in their behalf. It next lays down the corresponding obligation of the
neutral State, taking care to distinguish the acts which are not included in this
obligation and in regard to which the neutral State has no other duty towards the
belligerents than that of impartiality. It finally deals also with a few isolated
points, the regulation of which appeared possible and desirable.

Thus much said, we will review the articles of the project,! giving the neces-
sary explanation with each.

ARTICLE 1
The territory of neutral States is inviolable.

On the motion of the Belgian delegation ? the Commission thought it well to
put at the head of the project this provision, which consecrates the first and funda-
mental effect of neutrality during war.

ARTICLE 2

Belligerents are forbidden to move troops or convoys of either munitions of war or
supplies across the territory of a neutral State.

This article, adopted on the motion of the British delegation,® is the direct
consequence of the principle enunciated in Article 1. There would be a violation
of the territory of a neutral State in the act of a belligerent using this territory
for the passage of either troops or convoys of munitions of war or supplies. The
prohibition contained in Article 2 is addressed to the belligerents themselves ; it is
not in conflict with Article 7, which refers only to commercial enterprises of
individuals.

ARrTICLE 3
Belligerents are likewise forbidden:
{a2) To erect on the territory of a neutral State a wireless telegraphy station or any
other apparatus for the purpose of communicating with the belligerent forces on land or sea;
(b) To use any installation of this kind established by them before the war on the

territory of a neutral State for purely military purposes, and which has not been opened
for the service of public messages.

The provisions of this article follow directly from the principle affirmed in
Article 1. The inviolability of the territory of a neutral State is incompatible
with the use of this territory by a belligerent in aid of any of the objects contem-
plated by Article 3.

Here, likewise, there can be no conflict between the provisions of Article 3
and those contained in Article 8 below. The first of these articles contemplates
the installation by belligerent parties of stations or apparatus on the territory of
the neutral State or the use of stations or apparatus established by them in time

~of peace on this territory, for purely military purposes without opening
- [139] them to public service. Article 8, on the other hand, treats of public service

1 Annex E to these minutes.

2Vol. iii, Second Commission, annex 30.
8 Ibid., annex 25. :
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utilities operated in a neutral country, either by the neutral State or by com-
panies or individuals.

The Japanese delegation, which had proposed the provision under letter b,
had in view in a general way all installations established before the war by a bel-
ligerent on neutral territory. The restriction of the prohibition to those installa-
tions alone that have been established for purely military purposes and have not
been opened for the service of public messages was voted on motion of the Rus-
sian delegation.* The wording of the last part of letter b, “ and which has not
been opened for the service of public messages,” was borrowed from the radio-
telegraphic convention of 1906. By adopting this wording, on the motion of the
British delegation, the Commission placed the latter delegation as well as the
Japanese delegation in a position to declare that they abandoned the reserves
previously stated by them with respect to Articles 3, 8, and 9.

ARTICLE 4

Corps of combatants cannot be formed nor recruiting agencies opened on the territory
of a neutral State to assist the belligerents,

While borrowing this article from the French proposal,? the Commission gave
it the tenor of a general prohibition. What it prohibits is the formation of a
corps of combatants to assist a belligerent, and also the creation and operation of
recruiting agencies, the opening of which might be attempted on neutral territory
for the same purpose.

The Japanese delegation had asked that belligerents be forbidden to make use
of neutral territory for the purpose of establishing *‘ bases of supplies.” The
reply was made that a prohibition of that kind would run the risk of being utterly
illusory for the simple reason that, as a matter of fact, belligerent States will
always be able to obtain supplies from the neutral territory through agents and
other intermediaries. Moreover, the commerce of the inhabitants of neutral
countries with belligerents is free, and Article 7 of the project states specifically
that the neutral State is not obliged to prevent it. Confronted by this objection
the Japanese delegation did not insist on its motion,

ARTICLE 5

The neutral State must not allow any of the acts referred to in Articles 2 to 4 to occur

on its territory.
It is not called upon to suppress acts in violation of neutrality unless the said acts

have been committed on its own territory.

Article 5 is the logical and necessary counterpart of Articles 2 to 4. It is not
sufficient to lay down the prohibitions mentioned in the preceding articles; it is
also necessary to determine and state precisely (and that is just what the project
herewith submitted does) the duty of the neutral State in regard to prohibited
acts that are or might be committed on its territory. This duty is very simple, but
it does not always appear in exactly the same form.

A violation of neutrality by one or other of the belligerents will be prevented

by material means by the neutral State, all rights of the latter State being
[140] reserved as to claims on its part arising from such acts and as to the dam-
ages it will be entitled to demand. Acts contrary to neutrality committed
on neutral territory by individuals fall, on the other hand, under the jurisdiction

1Vol. iii, Second Commission, annex 35.
2 Ibid., annex 24.



140 PLENARY CONFERENCE

of the neutral State, and particularly under the penal provisions that it may have
thought proper to enact. . .

Why does Article 5, in its second paragraph, use the general terms ““ acts in
violation of neutrality,” while the project only mentions as such those acts enu-
merated in Article 47 The reason is simple; as stated above, it would be impos-
sible to make here a complete enumeration of all acts that might be considered in
violation of neutrality, and therefore it must be left to the neutral State to do as
much more as it deems necessary, in this respect, either in its neutrality proclama-
tion or otherwise. On the other hand, it was not inappropriate to settle by a
precise text the controversy that had arisen on the subject of what might be called
the territorial extent of the duties and jurisdiction of the neutral State in the
matter of acts in violation of its neutrality. Is the neutral State called upon to
proceed against its ressortissants for acts committed by them outside of its terri-
tory? The present project settles the question in the negative and enunciates the
principle that, even in what concerns its ressortissants, the duty of the neutral State
is limited by its frontiers. It is called upon only to suppress acts committed on
its territory, without having to distinguish within these limits whether the act in
violation of its neutrality has been committed by its national or a foreigner.

On this subject the Japanese delegation raised the question whether it would
not be well to extend the obligation of the neutral State to the territories where
it has jurisdiction.

While granting the justice, theoretically, of this idea, the Commission was
obliged to recognize that any attempt to make it the subject of a provision in a con-
vention would encounter difficulties of verbiage and application that had better be
avoided. As a matter of fact, under the hypothesis being discussed, the situations
would only be exceptional, if not abnormal, in which the real facts of the case
would furnish the only criterion for determining, not only the neutral State really
responsible, but also the extent of its duties.

ARTICLE 6

The responsibility of a neutral State is not engaged by the fact of persons crossing
the frontier separately to offer their services to one of the belligerents,

On this point a difference of opinion arose in the Commission.

The German proposal! concerning neutrals on the territory of belligerents,
enunciated the double principle: (1) that neutrals henceforth must not serve,
even voluntarily, in the belligerent forces; (2) that neutral States should forbid
their ressortissants to enlist in belligerent forces.

This last clause — had it prevailed — would have been inconsistent with the
provisions of Article 6, which differs from the French proposal ? only by a slightly
different wording.

But, in view of the opposition it encountered, the German delegation aban-

doned its proposal as far as it concerns war service which ressorfissants of
[141] neutral States freely offer or consent to.

Article 2 of the French proposal was expressed in the following terms:

A neutral State must not allow, in its territory, the formation of corps
of combatants, nor the opening of recruiting agencies to assist a belligerent.
But its responsibility is not engaged by the fact of certain of its citizens
crossing the frontier to offer their services to one or other of the belligerents.

1 Vol. iii, Second Commission, a
2 ]bid., annex 24. ! anex 36.
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It will be noticed at once that the Commission separated the two sentences of
this article," making two distinct articles of them, one of which, Article 4, states
a prohibition that the neutral State is bound to enforce (Article 5, paragraph 2),
while the other, Article 6, specifies an act with respect to which a neutral State
may remain indifferent. DBut the antithesis that the French proposal exhibited
very clearly by uniting these two sentences in one article, as above, nevertheless
subsists and merits notice here. To appreciate the exact sense and scope of
Article 6 it is well to compare it with the text of Article 4. It goes without saying
that the neutral State must prevent its frontier being crossed by corps or bands
which have already been organized on its territory without its knowledge. On
the other hand, individuals may be considered as acting in an isolated manner
when there exists between them no bond of a known or obvious organization,
even when a number of them pass the frontier simultaneously.

Moreover, it makes no difference whether these individuals acting separately
are or are not citizens of the neutral State. Article 6 makes no mention of their
nationality. It therefore applies also to the ressortissants of the belligerent State
returning to their fatherland to perform their military duty.

ARTICLE 7

A neutral State is not called upon to prevent the export or transport, on behalf of
one or other of the belligerents, of arms, munitions of war, or, in general, of anything
which can be of use to an army or a fleet.

The rule enunciated in this article is justified in itself, independently of the
reasons of a practical kind in its favor. Theoretically, at least, neutral States
and their populations are not to suffer from the consequences of a war in which
they do not participate. Therefore the duties imposed on them by the war and the
restrictions placed on their liberty of action should be reduced to the minimum of
what is strictly necessary. There is no reason for prohibiting or interfering with
the commerce of a neutral State even in regard to the articles mentioned in the
text of the article above. Any obligation in this matter laid upon the neutral
State would cause the greatest difficulties in actual practice, and would create inad-
missible interference with commerce.

Article 3 of the French project,! corresponding to the Article 7 under discus-
sion, mentions only the export, by the subjects of the neutral State, of arms,
munitions of war, etc. It was on the motion of the Belgian delegation,? sup-
ported by the French delegation, that the Commission adopted the more general
text, embracing the transport as well as the export and making no mention of the
nationality of the merchants interested, which is, indeed, quite beside the question.

ARTICLE 8

A neutral State is not called upon to forbid or restrict the use on behalf of the
belligerents of telegraph or telephone cables or of wireless telegraphy apparatus belonging
to it or to companies or private individuals.

[142] Mention of this article has already been made in the commentary on Ar-

ticle 3. We are here dealing with cables or apparatus belonging either to
a neutral State or to a company or individuals, the operation of which, for the
transmission of news, has the character of a public service. There is no reason

1 Annex E to these minutes.
2Vol. iii, Second Commission, annex 30.
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to compel the neutral State to restrict or prohibit the use by the belligerents
of these means of communication. Were it otherwise, objections of a practical
" kind would be encountered, arising out of the considerable difficulties in exercising
control, not to mention the confidential character of telegraphic correspondence
and the rapidity necessary to this service.

Through his Excellency Lord Reay, the British delegation requested that it
be specified that “ the liberty of a neutral State to transmit messages, by means
of its telegraph lines on land, its submarine cables or its wireless apparatus, docs
not imply that it has any right to use them or permit their use in order to render
manifest assistance to one of the belligerents.”

The justice of the idea thus stated was so great as to receive the unanimous
approval of the Commission.

ARTICLE 9

Every measure of restriction or prohibition taken by the neutral State in regard to.
the matters referred to in Articles 7 and 8 must be impartially applied by it to both
belligerents.

A neutral State must see to the same obligation being observed by companies or
private individuals owning telegraph or tclephone cables or wireless telegraphy apparatus.

While declaring that a neutral State does not have to forbid or restrict either
the commercial operations referred to in Article 7, or the use of the cables or
apparatus mentioned in Article 8, the project does not, needless to say, detract
from the right of the said neutral State to take, on its own account, such restric-
tive or prohibitive measures in these matters as it may deem necessary or useful.
Its liberty in this respect remains entire, with but one condition, namely, that the
measures so taken be applied impartially to the belligerents. The additional article
proposed by the German delegation,! corresponding to Articles 8 and 9 of the
project, contained this condition, but only as regards the restrictions or pro-
hibitions relative to the employment of cables or apparatus used in transmitting
messages. But similar measures might very well be taken by a neutral State with
regard to the commerce spoken of in Article 7, and they too should, in such cases,
be impartially applied to the belligerent parties. Therefore the Commission
thought it advisable to give to this rule of impartiality the general scope found
in Article 9.

The German proposition just mentioned was explained in the following terms
by his Excellency Baron MArscHALL voN BIEBERSTEIN, the first delegate of
Germany:

One single proviso ought to be made to the principle that neutral States
are at liberty to regulate the use of their telegraph systems by belligerents.
The duty of impartiality inherent in the notion of neutrality imposes an abso-
lute requirement upon them to preserve perfect equality of treatment towards
the belligerents. Any restrictions that a neutral State may deem it expedient
to 1mpose on the freedom of the telegraphic communications of one of the
parties should therefore be similarly applied to the correspondence of the

other belligerent. '
[143] It is well understood that the rules which we are proposing are to apply
equally to States where the operation of the telegraph lines forms a branch
of the public administration and to those where it is left to companies or to
private persons. In the former it devolves upon the Government itself to

1 Vol iii, Second Commission, annex 29,
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perform the duties incumbent upon it; in the latter the State would be
responsible for the acts of the companies or individuals and would have to
prevent any violation of neutrality on their part.

The majority of the Commission concurred in the opinion expressed by the
German delegation. It seemed to the majority that in a service like the transmis-
sion of messages by means of ordinary or wireless telegraphy, or telephone, the
- neutral State not only ought itself to maintain impartiality as between the bel-
ligerents, but it ought also to take such action that its example would be followed
by the companies or private owners of telegraph or telephone lines or wireless
apparatus.

ARTICLE 10

A neutral State which receives escaped prisoners of war shzll leave them at liberty.
If it allows them to remain in its territory it may assign them a place of residence.

The same rule applies to prisoners of war brought by troops taking refuge in the
territory of a neutral State. )

The Trench project,' from which the first paragraph of this article is taken,
said only: “ Prisoners who, having escaped from the territory of the belligerent
which held them, arrive in a neutral country shall be left free.”

While accepting this principle, the Commission completed the text in the fol-
lowing respects:

(1) The expression “ prisoners of war” is intended to exclude from the
benefits of Article 10 individuals wanted for a breach of common law and falling
within the terms of provisions of a treaty of extradition,

(2) In the second place, the Commission, by adopting an amendment moved
by the British delegation,? expanded the first paragraph of Article 10 to include
not only prisoners that escaped from the territory of the belligerent who held them,
but also those that escaped from enemy territory occupied by the said belligerent.
The simplified wording, which the Commission has taken from the Belgian
amendment,® includes both these classes without distinction.

(3) In the Commission, the Swiss delegation had expressed fear that the
absolute terms of the French proposition might have the appearance, at least, of
creating in favor of the fugitives a formal right to enter the territory of a neutral
State and remain there at liberty. It asked* that the right be reserved to the
neutral State, either to exclude them or to deny them a longer sojourn as soon
as it considered it proper to do so. It hastened to add that, in its opinion, a neutral
State would not, in general, fail to welcome prisoners of war taking refuge in its
territory, and that the suggested reservation only referred to the exceptional cases
where the neutral State might be forced by circumstances to allow sentiments of
humanity to be outweighed by legitimate considerations of- its police or of some
other kind. _

The Commission considered that this reservation could be accepted as a matter
of course, and it is very clearly expressed by the second sentence of the first para-

graph under consideration.
[144] (4) This second sentence was inserted in Article 10 at the instance of

1Vol. iii, Second Commission, annex 24,
2 Jbid., annex 25.
2 Ibid., annex 30.
4 Jbid., annex 26.
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the Belgian delegation. Their proposal was modified, however, in one re-

spect.
The Belgian amendment was worded as follows:

A neutral State which receives prisoners, escaped or brought by troops
taking refuge in its territory, may leave them at liberty or assign them a
place of residence. :

The French delegation, through Mr. Louis RENAULT, pointed out to the-
Commission that to assign a place of residence to a fugitive amounted in reality
to subjecting him to internment, for which there is no justification. Moreover, the
option allowed the neutral State might be dangerous, from the point of view of its
duty of strict impartiality towards the belligerents, and might expose it to recrim-
inations that it would be better to avoid.

In reply to these objections his Excellency Mr. vaN DEN HEUVEL insisted that
there was no intention to claim for the neutral State an arbitrary latitude of judg-
ment such as had just been properly criticized, and that the Belgian proposition
was only intended to reserve to that State the right of taking such action that cer-
tain special circumstances might make necessary, as, for instance, a considerable
number of fugitives. Moreover, does not the right of the neutral State to decline
to receive ot to allow these individuals to remain on its territory, imply of itself
a right to subordinate the hospitality that it consents to grant them to some con-
dition such as an assignment of a place of residence, especially since the fugitives
always are free to decline it? :

In order to cover these various observations the Commission substituted for
the option of the neutral State as proposed in the Belgian motion a simple excep-
tion, the wording of which indicates that the assignment of a place of residence will
be only an exceptional measure.

(5) The second paragraph of Article 10 deals with a question that the Brus-
sels Conference discussed without solution, and that the Regulations of 1899 also
left unanswered. Ought prisoners of war brought into the territory of a neutral
State by belligerent troops who take refuge there, to become free, or should they
be interned like the troops? Upon the motion of the Netherland delegation ? the
Commission declared for the first solution. The only obstacle to the freedom of
the prisoners here referred to lies in the actual power that the belligerent forces
which captured them are exercising over them, and this actual power vanishes the
moment the captor takes refuge in the territory of a neutral State.

Moreover, troops taking this extreme step, do so in order to escape from
an enemy who is pressing them, and from a capitulation whose effect would of
course be to free the prisoners in their power.

The Russian delegation had at first contested paragraph 2 of Article 10, and
made a reserve thereto. Nevertheless, it subsequently declared that for the sake
of }.13rmony it would withdraw this reserve and would adhere to the project in its
entirety, without, however, admitting that the principle accepted by the Commis-
sion is theoretically well founded.

_Is the solution of the question as contained in the second paragraph of Article
1(3 inconsistent vyith the requirements either of Article 59 of the Regulations of
1899, or of {\rtlcle 15 of the Convention adopted by the Conference on July
20, 1907, which makes applicable to naval warfare the principles of the new

1Vol. iii, Second Commission, annex 30.
2]bid., annex 27,
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[145] Convention of Geneva of July 6, 19067 This question came up in the
Commission. It should be answered, without contradiction, in the negative.

What Article 59 of the Regulations of 1899 refers to is the sending into
neutral territory of wounded or sick belonging to belligerent forces. The sanitary
establishments of the belligerents will have recourse to this measure to rid them-
selves of the sick and wounded that are an incumbrance to them and thus to
recover the mobility necessary to the accomplishment of their task. Such a pro-
cedure has been permitted for reasons of humanity, but it should not serve later
on as a further advantage for the belligerent to whom the wounded or sick that
are sent into neutral territory belong, and that is why the neutral State was
obligated by Article 59 to keep them, from whichever side they come, and to
prevent their returning to their own army.

The same situation occurs under the hypothesis of Article 15 of the Conven-
tion adopted July 20, 1907. A vessel carrying sick, wounded or shipwrecked men
should be able to dispose of them as soon as possible, in order to return to its -
naval duty. Therefore, it will often be led to disembark them in-the nearest
neutral port. Higher humanitarian interests require that this procedure be author-
ized, and, as a general rule, a neutral State will not evade this duty of welcoming
the unfortunates thus entrusted to it. But, if it receives them, it will, in the
absence of an arrangement to the contrary with the belligerent States, have to keep
them in such a way that they cannot again take part in the operations of the war.

There is thus a plain distinction between the two examples that have just been
explained and the situation, provided for in paragraph 2 of Article 10 of the pro-
ject, of an army constrained to seek refuge in neutral territory in order to escape
pursuit by the enemy. An analogous situation would be that of a vessel retiring
into a neutral port to escape the enemy and disembarking its prisoners of war
during its disarmament or even before the disarmament. In this case also
the principle of the second paragraph of Article 10 is applicable ; prisoners landed
in a neutral port, except in the case mentioned in Article 15 of the Convention
adopted July 20, 1907, become free from the moment they touch the soil of the
neutral State.

What becomes of the war material captured by troops and brought with them
into the territory of a neutral State? This question was put by the Dutch delega-
tion, which made the following motion: “ War material captured from the
enemy by an armed force and brought with it while taking refuge on neutral terri-
tory shall be restored by the Government thereof to the State from which it was
taken after the conclusion of peace.” But the Netherland delegation did not
insist on its motion in the face of the objection made to it. On the one hand, the
case of war material captured from the enemy cannot be assimilated to the case
of prisoners of war. The capture of matériel creates for the captor an immediate
right of ownership, which places this matériel on the same footing as the captor’s
own matériel. On the other hand, even if the captor’s right to the property should
become uncertain, owing to his taking refuge in the neutral territory, there would
be no reason for making the neutral State the judge of the question 'and fqr
imposing on it the invidious duty of examining the matériel brought into its terri-
tory by a belligerent force to see what has been taken from the enemy and what
belongs to the force under some other title.

1Vol. iii, Second Commission, annex 27.
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ArTICLE 11

The fact of a neutral State resisting, even by force, attempts to violate its neutrality
cannot be regarded as an act of hostility.

[146] This article repeats, with a verbal change, an amendment proposed by
the Dutch delegation,® and explained in the following language of his
Excellency General Jonkheer DEN BEER POORTUGAEL:

It is unfortunate enough that a neutral State should be obliged to resort
to armed force to secure respect for its rights and especially to perform its
duties, without having such a measure regarded as a hostile act. A neutral
State will never have recourse to this necessary step unless positively forced
thereto by the belligerents. No imputation of having committed a hostile
act can be laid to it, since the responsibility for the action taken does not
rest with it.

In the Commission it was remarked that the Netherland proposition seems
superfluious. It is clear,” said his Excellency Mr. vax pEN HEUVEL, “ that if a
neutral State has rights and duties to fulfill it ought to have means of carrying
them out. Therefore, if it employs those means no one can regard it as a griev-
ance.” On the other hand, Colonel BoreL claimed that a State whose neutrality
has been violated has the right of treating this violation as a casus belli and of
attaching thereto such consequences as it deems proper.

Without denying the correctness of these observations, the Commission agreed
that the Netherland proposition had its justification in the case where the neutral
State would prefer to limit itself to resisting the attempt to violate its neutrality,
and to presenting in addition its grievances through the diplomatic channel. In
such a case it is not inadvisable to say plainly, as does Article 11, that the use of
force by the neutral State with the sole object of resisting an attempt to violate
its neutrality cannot be invoked as a casus belli by the State responsible for this
necessity of a recourse to this extreme measure. -

Here is the place to mention the proposal of the Danish delegation ? referred
to us for examination by the Third Commission and drawn up as follows:

If, in order to prepare in due time for the defense of its neutrality, a neu-
tral State mobilizes its military forces, even before receiving notice from one
of the belligerents of the commencement of a war, this act shall not be consid-
ered as an unfriendly act towards either of the parties in dispute.

This proposition deals with the following difficulty:

When a war is about to break out, a State which intends to remain neutral
may have an interest in not waiting for the declaration and notification of the
war before taking the steps necessary for enforcing respect for its neutrality in
the armed conflict about to take place. In such a case it is important that it
hav.e the assurance of an international stipulation that the measures decreed
by it for the accomplishment of its duty as well as for the safeguarding of its
rights cannot in any wise be deemed by either of the future belligerents as an un-
friendly act towards it.

-Th.e Commission was unanimous in thinking that every sovereign State has
the 1pdlspu’fable right to take, in its own territory, all measures for its defense
that it considers expedient, and that the exercise of this right, which flows quite

1 Vol. iii, Second Commission,
2 I econd 10n, annex 28,
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naturally from its sovereignty, can less than ever give rise to criticism or complaint
when, under the circumstances, the State in question has recourse thereto for an
object as legitimate as that of ensuring its neutrality, and thus of performing its
duties. It seemed that, far from gaining anything by the Danish proposition,

this truth could only be weakened by a stipulation that would have the
[147] appearance at least of restricting its scope to certain specified circum-

stances. DMoreover, the point was made that it was impossible and hardly
correct in the text of an international treaty like the one being prepared, to
attach the official description of “ neutral” to an undetermined State at a time
when, war not yet having been the subject of notification, nor even declared, there
are no belligerents and no neutrals, and the future attitude of each State is
still theoretically uncertain so far as the others are concerned.

The foregoing statements were, upon the request of the senior delegate of
Denmark; inserted by the Commission in its report, and, in taking note thereof, he
admitted that they were of a nature to satisfy his Government, and he accord-
ingly did not insist that his proposal be put to a vote as a new provision for
insertion in express terms in the project.

The first subcommission of the Second Commission had referred to us for
examination an amendment emanating from the Japanese delegation,! by the
terms of which Article 57 of the Regulations of 1899 on the laws and customs
of war was to be supplemented by the two new provisions following:

ARrTICLE 570

Officers or other members of the armed forces of a belligerent, interned
by a neutral State, cannot be set at liberty or authorized to reenter their coun-
try except with the consent of the adverse party and under the conditions
stipulated by it.

ARTICLE 57b

A parole given to a neutral State by the persons mentioned in Article

57a shall be, in case of violation, deemed equivalent to one given to the adverse

party.

Article 57, paragraph 3, of the Regulations leaves it to the neutral State
to decide whether interned officers may be left at liberty on giving their parole
not to leave the neutral territory without permission. It does not say upon what
conditions a permission to leave this territory should be predicated; neither does
it provide any penalty for violation of the parole. Finally, it does not mention
either non-commissioned officers or private soldiers. The Japanese delegation
proposed to fill this gap by deciding: (1) that the interned men, without distinc-
tion of rank, cannot be liberated nor permitted to reenter their country except
with the consent of the adverse party under conditions fixed by it; (2) that the
parole given in such cases to the neutral State would be equivalent to a parole
given to the adverse party.

Without ignoring the merits of this proposal the Commission preferred to
continue the existing text of the Regulations. It considered that permission given
to an interned man to return temporarily to his country is something too excep-
tional to require regulation in express terms. There was no difficulty, more-
over, in recognizing that the Japanese proposal conforms to recent precedents
and contains a useful hint for a neutral State desirous of remaining entirely free

1Vol, iii, Second Commission, annex 32,
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from responsibility. In the name of the Japanese delegation, his Excellency Mr.
Tsupzuki declared himself satisfied with this statement, which, on his request,

the Commission decided to insert in the present report. ,
[148] It only remains for us to mention the fact that during the discussion of

the French proposition concerning the rights and duties of neutral States,
the Chinese delegation declared that it accepted the propositions that became
Articles 4, 5 (paragraph 2), 7 and 10 (paragraph 1) of the project of the
Commission, but that it reserved its vote with regard to the others.

A last word on the subject of the form that the project submitted to the
Conference should assume. Without wishing to prejudge the question, which is
under the jurisdiction of the General Drafting Committee, the Second Commission
believes nevertheless that it can and should emphasize the fact that the project
cannot be joined to the provisions collected in 1899 in the Regulations on the laws
and customs of war on land. The principles enunciated are in no way regula-
tions, like those provisions, addressed to the military forces of belligerents and
calculated to be made the subject of instructions for the armies of the signatory
Powers. It seems, rather, that a separate special arrangement, which might also
contain Articles 57 to 59 inclusive of the 1899 Regulations, would be the most ap-
propriate form to be given to the project now before the Conference.

Perhaps some will pronounce this project imperfect and incomplete. Such
as it is, however, it has the merit of expressing in definite form a series of fun-
damental principles sanctioned by the almost unanimous consent of the nations.
This will assure to neutral States the benefits of a position in which not only
their duties but also their rights with regard to belligerents are clear. In the
absence of any other merit, that one alone would be sufficient, it would seem, to
justify us in commending the project to the considerate examination and vote
of the Conference. :

Annex E

DRAFT ARRANGEMENT RESPECTING THE RIGHTS AND DUTIES
OF NEUTRAL STATES ON LAND?

ARTICLE 1
The territory of neutral States is inviolable.

ARTICLE 2
Belligerepts are forbidden to move troops or convoys of either munitions of
war or supplies across the territory of a neutral State.
[149] ArTICLE 3
Belligerents are likewise forbidden to: ’
(a) Erect on the territory of a neutral State a wireless telegraphy station

1 Text submitted to the Conference,

This project received the unanimous approval of the Conferen
. . ! e, S 7. Re-
specting a change in the order of Articles 10 and 11, see post, p. 339 [3)645]. eptember
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or any other apparatus for the purpose of communicating with the belligerent
forces on land or sea;

() Use any installation of ‘this kind established by them before the war on
the territory of a neutral State for purely military purposes, and which has not
been opened for the service of public messages.

ARTICLE 4

Corps of combatants cannot be formed nor recruiting agencies opened on
the territory of a neutral State to assist a belligerent,

ARTICLE 5

The neutral State must not allow any of the acts referred to in Articles 2
to 4 to occur on its territory.

It is not called upon to suppress acts in violation of neutrality unless the said
acts have been committed on its own territory.

ARTICLE 6

The responsibility of a neutral State is not engaged by the fact of persons
crossing the frontier separately to offer their services to one of the belligerents.

ARTICLE 7

A neutral State is not called upon to prevent the export or transport, on be-
half of one or other of the belligerents, of arms, munitions of war, or, in general,
of anything which can be of use to an army or a fleet.

ARTICLE &

A neutral State is not called upon to- forbid or restrict the use on behalf
of the belligerents of telegraph or telephone cables or of wireless telegraphy
apparatus belonging to it or to companies or private individuals.

ARTICLE 9

Every measure of restriction or prohibition taken by the neutral State in
regard to the matters referred to in Articles 7 and 8 must be impartially ap-
plied by it to both belligerents.

A neutral State must see to the same obligation being observed by com-
panies or private individuals owning telegraph or telephone cables or wireless
telegraph apparatus.

ArtIicLE 10

A neutral State which receives escaped prisoners of war shall leave them at
liberty. If it allows them to remain in its territory it may assign them a place of

residence.
[150] The same rule applies to prisoners of war brought by troops taking refuge
in the territory of a neutral State.

ArTIiCcLE 11

The fact of a neutral State resisting, even by force, attempts to violate
its neutrality cannot be regarded as an act of hostility.
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Annex F

ARRANGEMENT ON NEUTRAL PERSONS IN THE TERRITORY
OF BELLIGERENTS

First REPORT TO THE CONFERENCE !

Mgr. PresipENT AND GENTLEMEN: The question of neutrals embraces not
only the rights and duties of neutral States as such; it comprises also another
problem — that which concerns the ressortissants of neutral States dwelling in
the territory of belligerent States, and consists in ascertaining what status it
may be possible and desirable to give these persons in their relations with the
belligerents.

The project presented on this subject by the German delegation? tended,
through the adoption of precise rules, to remove the uncertainty which now exists
in this regard on a number of points. It was based on the idea that neutrals
in the territory of belligerents should remain, as far as possible, unaffected by
the war. They shall not take part in it and they shall suffer the effects of it
- only so far as unavoidable. Thus creating a special status for neutrals, the
German project began with a definition of a neutral and of the conditions that
deprive him of this quality. A second chapter treated of the services rendered by
neutrals; and a third, of the goods belonging to them in the territory of belliger-
ents.

We shall now show to what extent the Commission has adopted these pro-
posals, which were combined in a Chapter V3? and were intended to be an
addition to the Regulations of 1899. While retaining this heading provisionally,
and the numbering of the proposed articles, we had no thought of anticipating the
decision of the Conference as to the definite form to be given to the project and
the place to be assigned thereto in its completed work.

~

[151] CHAPTER I.— Definition of a neutral
ARTICLE 61

The nationals of a State which is not taking part in the war shall be considered as
neutrals.

The term “ressortissants” which appeared in Article 61 of the German
proposition * was criticized as possibly including other persons than nationals, for
example, aliens domiciled in the territory of a State. Although the word
“ressortissants ” seems clearly to refer only to persons belonging to a State by

! This report was made by Colonel BoreL, reporter of the second subcommission, on he-
half of the Second Commission. It had been presented to the Second Commission by a
committee of examination composed of his Excellency Mr. Asser, chairman, General von
GUnDELL, General Baron GiesL voN GIESLINGEN, his Excellency Mr. Beernagrt, his Excel-
lency Mr. van pEN HEruver, his Excellency, Mr. Lou Tsencg-1siaNg, his Excellency Mr. pE
BustamanTg, his Excellency Mr. Brun, Mr. Louis RenauLt, his Excellency Lord REeay
General Sir Epmonp R. Erres, his Excellency Keroxu Tsupzuki, his Excellency Mr.
EvscueN, his Excellency General Jonkheer DEN BeEr PoORTUGAEL, his Excellency Samap
KHan MoMTAS-ES-SALTANEH, his Excellency Mr. BELDIMAN, his Excellency Mr. CARLIN,
Colonel BoreL, reporter. ’ *

2Vol. iii, Second Commission, annex 36.

3 Annex G hereafter.

4Vol. iii, Second Commission, annex 36.
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virtue of the juridical tie of nationality, the Commission has here used the word
“ nationals,” which can cause no misunderstanding whatever.

With respect to individuals having a double citizenship, every State has
the right to ignore the fact that any of its nationals is also a ressortissant of an-
other State.

ARTICLE 62

A neutral cannot longer avail himself of his neutrality:

(a) If he commits hostile acts against a belligerent party;

(b) If he commits acts in favor of a belligerent party, particularly if he voluntarily
enlists in the ranks of the armed force of one of the parties.

In such a case, the neutral shall not be more severely treated by the belligerent State
as against whom he has abandoned his neutrality than a ressortissant of the other
belligerent State could be for the same act.

A neutral who does not observe his duties of neutrality thereby loses the
quality of neutral, but does not render himself liable for any special crime of
violation of neutrality. His acts, if they are illegal, will be judged on their
own merits independently of the circumstance that their perpetrator belongs to
a neutral State. The neutral committing them will not be treated by the belliger-
ent State against whom he is acting with more severity than a ressortissant of the
enemy country would be for the same act.

As expressing this idea clearly, the Commission preferred to the German
proposal,? which spoke of *“violation of neutrality,” committed by a neutral, the
wording proposed by the Swiss delegation,® to which the German delegation
agreed.

In the course of the discussion the Commission agreed, without opposition,
to the request of the delegation of Haiti, that simple comments published in
newspapers, even though unfavorable to one of the belligerent parties, should not
be, by this fact alone, considered as a hostile act in the sense of Article 62 a.

ARTICLE 63

The following acts shall not be considered as committed in favor of one of the
belligerent parties in the sense of Article 62, letter b:

(a) Supplies furnished or loans made to one of the belligerent parties, provided that
the person who furnishes the supplies or who makes the loans lives neither in the terri-
tory of the other party nor in the territory occupied by him, and that the supplies do not
come from one of these territories;

(b) Services rendered in matters of police or civil administration.

[152] The exception provided for by Article 63, paragraph @, cannot be ex-

tended to all supplies furnished and to all loans made by a neutral to
one of the belligerents. Thus, in case of a war between State A and State
B, if a neutral residing in A or the territory occupied by that State were to
furnish supplies to B, or subscribe to a loan issued by that State, he would by
so doing commit an act in favor of B, falling under the application of Article
62, paragraph b, and he would lose in A’s eyes his quality as a neutral as a result
of the sale or loan. It would be the same if the neutral, without being resident

1 [Westlake (2nd ed., vol. i, p. 193) says that the term ressortissants *includes persons,
if any; over whom jurisdiction is claimed by reason of domicile as well as proper subjects
or nationals.”]

2 Vol, iii, Second Commission, annex 36.

3 bid., annex 38.
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in A or in territory occupied by that State, were to deliver to B supplies coming
from A or from the territory that State occupies.

CHAPTER 11.— Services rendered by neutrals

ARTICLE 64

Belligerent parties shall not require of neutrals services directly connected with the war.

Exception is made of sanitary services or sanitary police service absolutely demanded
by the circumstances. These services shall, as far as possible, be paid for in cash; if not,
a receipt shall be given and payment effected as soon as possible,

Articles 64 to 66 of the German project were calculated to establish a dis-
tinction between war services and services not considered as such.

As to the former, Article 64 prohibited belligerents both from requiring and
accepting them from neutrals, and Article 65 imposed on neutral States the
obligation of forbidding their ressortissants to enter the ranks of one of the
belligerent parties. The other services, on the contrary, which are not con-
sidered as services of war, could, by the terms of Article 66, be accepted but not
required from neutrals.

In the Commission several delegations opposed the German proposals as
to services freely offered or consented to by neutrals.

There is no reason, it was said, to prevent neutrals from taking service with
a belligerent, and it would be inadmissible to forbid the latter to accept services
so offered. Still less should an attempt be made to impose upon a neutral State
a duty to forbid its citizens taking service in the ranks of a belligerent. A meas-
ure of this kind is not one of the duties of a neutral State. These duties, as his
Excellency Mr. LEon Bourceols remarked, may be summed up as an obligation
not to act. It could not be carried out when the neutrals live, not in the territory
of their own country, but in that of one or the other of the belligerent parties.

In view of these objections the German delegation withdrew its proposals
in so far as they concerned voluntary services on the part of neutrals.

This action had the following results:

(1) That Article 65 of the German project regarding the neutral State is
abandoned as no longer having any object;

(2) That as no difference any longer existed between war services and serv-
ices not so considered, this distinction could be omitted and Articles 64 and 66 of
the German proposition could be combined into a single text — that of Article 64
of the present project. :

This article is intended to apply only to services directly connected with
the war and is limited to saying that a belligerent cannot require them of neu-

trals; that is to say, impose them on neutrals against their will. Ex-
[153] ception is made, however, of sanitary services or sanitary police service

absolutely demanded by circumstances. This means exceptional assist-
ance that ought to be required by reason of the very necessity which demands
ther}'n. The Commission thought it superfluous to add in the last paragraph of
Article 64, as was proposed by the delegation of Austria-Hungary,' * services
of a religious nature and services rendered in the interest of domestic order.”
In short, the character of these services is too exclusively humanitarian or of
general utility for them to be considered as directly connected with war. They
therefore do not fall within the first paragraph of Article 64. '

1Vol. iii, Second Commission, annex 37,
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ARTICLE 65

The provision of Article 64, paragraph 1, does not apply to persons belonging to the
army of a belligerent State through voluntary enlistment,

Nor does it apply to persons belonging to the army of a belligerent State under the
legislation of that State,

In the course of the discussion of the German proposals® two special re-
serves were made with respect to the provision now appearing as Article 64,
paragraph 1, of our project:

(1) Without opposing the principle of this article the Netherland delega-
tion ? made the point that it could not be applied to persons belonging to the
army of a State by virtue of a voluntary enlistment previous to the war. The
nationality of these persons is not a reason for exempting them from the per-
formance of the very military duty for which their services were offered and
accepted in the terms of a voluntary and valid contract. The Commission
recognized the truth of this observation and has covered the case in Article 65
of its project.

(2) The other reserve had reference to the legislation of some States
which require military service of foreigners domiciled in their territory, doing
so either as a general rule or only in the case of those foreigners who do not
prove that they have performed their military duty in their own country.

Not wishing to trespass on the domain of national domestic legislation, the
committee of examination considered it preferable not to devote an express ex-
ception to this case, as it might, in appearance at least, have the character of
official recognition. But, on motion of the delegations of Great Britain?® and
Belgium * the Commission decided otherwise by 12 votes to 9, with-13 absten-
tions. After this vote, the delegation of Switzerland made a reserve, as noted by
the Commission in the record, with respect to paragraph 2 of Article 65.

In conclusion, let us recall that the new Article 22 a,° inserted in the Regula-
tions of 1899 on August 17, 1907, by a vote of the Conference, expressly and
absolutely saves individuals in the service of a foreign Power from ever being
forced to take part in the operations of war directed against their own country.

CuAPTER II1.— The property of neutrals

Under this heading the German draft ® contained, besides Articles 70 to 72
[154] (now 66 to 68), of which we shall speak shortly, four other articles,

couched as follows in the final form given them by the committee of
examination :

ARTICLE 66

No war tax shall be levied upon neutrals.

A war tax is deemed to be any tax levied expressly for war purposes.

Existing imposts, duties and tolls, or taxes especially levied by one of the
belligerent parties, in the enemy territory occupied by it, for the needs of the
administration of that territory, are not deemed to be war taxes.

1 Vol. iii, Second Commission, annex 36.

2 Ibid., annex 42.

3 [bid., annex 45.

4 Jbid., annex 46.

5 [This article 22a became the last paragraph of Article 23.]
¢ Vol. iii, Second Commission, annex 36
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ARTICLE 67

The property of neutrals shall not be (jestrqyed, damaged, or seized,
unless absolutely necessary by reason of the exigencies of the war. In case of
destruction or damage, the belligerent is only bound to pay an indemnity in its
own country or in the enemy country, when the ressortissants of another
neutral country or of its own are likewise given the benefit of an indemnity
and reciprocity is guaranteed.

ARrTICLE 68

The belligerent parties shall make compensation for the use of real
property belonging to neutrals in the enemy country, the same as in its own
country, provided that reciprocity is guaranteed in the neutral State. Nev-
ertheless, this indemnity shall in no case exceed that which the legislation of
the enemy country provides in case of war.

ARTICLE 69

Movable property belonging to a neutral in the territory of a belligerent
party can be expropriated or made use of by it for a military purpose only
by an immediate payment of an indemnity in specie.

These provisions were energetically opposed in the Commission by the delega-
tions of France, Great Britain, the Netherlands, and Russia. It is inadmissible,
they said, to create for neutrals an advantageous status that finds no sound
basis either from the point of view of the State in which they dwell or of the
other belligerent party. Exempt from military service by reason of his foreign
citizenship, a neutral established abroad is subject to all other charges that are
levied from the citizens of the country where he has his domicile. The State
whose hospitality has been extended to him is the less called upon to make a
distinction in his favor since the charges from which it is desired to relieve
him have most often the character of general taxes affecting the entire popula-
tion and whose collection does not lend itself to distinctions of persons. As to
the position of neutrals with regard to an invader who occupies the territory where
they live, that is already regulated by the provisions of the Convention of 1899
on the laws and customs of war on land —a convention that makes no distinc-
tion between neutrals and the nationals of the invaded State and, as a consequence,
places them all on the same footing. Besides, how could the neutral com-
plain? Does he not by coming to establish himself in a country consent in
advance to submit to its laws and taxes and to share in this respect the lot of
the citizens in whose midst he lives?

Finally, the German proposition would encounter in practice very great
[155] difficulties of execution. Thus, to repeat the expressions of his Excellency
Mr. Lo~ Bourckors, the war taxes referred to in Article 66 can hardly
be imposed and collected except ratione loci and not ratione personae, whether
the invader collects them himself or whether he has the local authority do so.

Besides these general objections an additional point was made of the peculiar
difficulties that the application of the provisions of the German project could not
fail to encounter in certain countries as to the points under discussion. “ Every
English colony,” said the British delegation, “has a very considerable popula-
tion of foreigners who have dwelt there for a long time, most of them having
been born there. They consider it as their own country, although they have
not formally renounced their old nationality, and they have no desire whatever
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to benefit by the exemptions that are here proposed to be granted them.” Like-
wise, the Japanese delegation made the point that in the Far East a number of
countries have not legislated on the subject of nationality and that entire popula-
tions may be found there whose citizenship is quite uncertain or might be changed
at any moment by decisions too interested to be acceptable.

On the other hand, arguments in support of the German proposition were
presented, particularly by the delegations of the United States and Switzerland.
These we shall now briefly summarize,

The sole and immediate object of the project is not to favor foreigners
as against the native population of the country where they live. It is inspired
by that more general and even loftier influence that guides the work of the
Conference and aims to minimize, so far as possible, the evil effects of war
and to diminish, so far as circumstances permit, the number of persons called
upon to suffer its hardships and burdens. It is impossible to deal here with the
citizens of the belligerent States. It is to them that their own country makes its
appeal to sustain its efforts in the war; it is to them that the invading enemy
addresses his requisitions as authorized by the Regulations of 1899. But side
by side with these populations, necessarily involved in the struggle, are foreigners,
found in the territory of a belligerent State only because of the fact of their
domicile, who have no bond with this State and who are neutrals because their
own country is a neutral to the conflict. If it is truly desired to continue faithful
to the humanitarian movement which has already inspired a number of the
provisions of the Articles of 1899 and which aims to lessen the evils of war and
the number of its victims, must we not act accordingly in behalf of these neutrals
for whom the struggle is a thing apart and who have neither share nor respon-
sibility in it? Can we ignore, in this matter, the difference that the very tie of
. nationality creates between them and the citizens of the country in which they
live, a tie which does not exist for them, or, to be more exact, which binds them
to a foreign and neutral State? And if it be urged that it is scarcely fair that
foreigners in a State should, in case of war, be treated better than the citizens,
can this feeling, which is more human than just on the whole, cause us to
forget that the citizens of this same State, when abroad, would enjoy the bene-
fits of the proposed plan in the far more numerous wars to which their coun-
try will be not a party, but a neutral? As to the difficulties of execution indicated,
they can scarcely be considered as insurmountable. It is for those interested in-
dividuals to prove their nationality; and it would not be necessary to recognize
as neutrals persons not furnishing this proof in an entirely satisfactory manner.

These considerations led to the adoption by the committee of examination

by a vote of 6 to 5, with 1 abstention, of the proposal to establish in
[156] favor of neutrals the rules stated in the Articles 66 to 69 above. The

Commission, on the contrary, dropped them; by 18 votes to 11, and 10
not voting.!

Before this vote, and conditioned upon its result in the negative, the French
delegation had proposed *:

(a) as Article 66, to take the place of the committee’s Articles 66 to 69:

The property of neutrals shall be dealt with by each belligerent: first, on
his own territory, like the private property of its nationals; secondly, on

1 Ten delegations did not respond when called upon.
2Vol. iii, Second Commission, annex 47.
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hostile territory, like the private property of the réssortissants of the hostile
State. :

(b) to keep, as Article 67, Article 70 of the committee’s draft.
(¢) to word Articles 71 and 72 of the committee’s draft as follows, with a

corrected numbering:

ArTicLE 68

Neutral vessels and their cargo may be requisitioned and used on the
same conditions as railway material.

ARTICLE 69

The indemnity to be paid to neutrals for destruction, requisition, damage
or use shall, as far as possible, be paid in cash; if not so paid, the amounts
due shall be stated in receipts and their payment shall be effected as soon as
possible.

. The French delegation had formulated these propositions with the idea of
presenting a text on the basis of which the Commission could arrive at unanimity.
But the German delegation observed that it could not support it, because the
new text as proposed was not consistent with treaty provisions which Germany
had concluded with a number of States and which sanctioned, with others, the
same principle as Article 66 of the committee’'s draft. Thereupon the French
delegation, as the unanimity it desired could not be attained, withdrew its
proposal.

Having furnished this preliminary account of the history of these provisions,
we pass to a brief review of and comment on the articles preserved by the Com-
mission.

ARTICLE 66

Railway material belonging to neutral States or to companies or to private persons,
and recognizable as such, shall not be requisitioned or utilized by a belligerent except
where and to the extent that it is absolutely necessary. It shall be sent back as soon as
possible to its country of origin.

A neutral State may likewise, in case of necessity, retain and utilize to an equal extent
material of the belligerent Power found on its territory.

Compensation shall be paid by one party or the other in proportion to the material used,
and to the period of usage.

[157] With reference to Article 70 of the German proposal,! which in part be-
came Article 69 of the project of the committee, the delegation of Luxem-
burg * had proposed an amendment as follows: “ This permission [to expropriate
or make use of, for military purpose, movable property of neutrals in the coun-
try of the belligerent which requires them] does not extend to the means of pub-
lic transportation coming from neutral States, belonging to these States or their
grantees, and recognizable as such.”
Before this proposition came up for discussion the delegation of Luxem-
burg followed it with a subsidiary amendment ® to complete the same Article 70
by the following provisions:

The maintenance of pacific relations, more especially of the commercial

1Vol. iii, Second Commission, annex 36.
2]bid., annex 39,
37bid., annex 40.
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and industrial relations existing between the inhabitants of belligerent States
and neutral States, merits particular protection on the part of the civil and
military authorities.

On the outbreak of hostilities, belligerents shall accord a sufficient delay
to enable transportation material belonging to neutral States or to their
grantees to be taken back to their country of origin.

Requisitions on means of transportation belonging to neutral States or
to their grantees shall not be made except in case of imperative necessity.

The quantity of material to be requisitioned, as well as its use, shall be
reduced to a minimum. Such material shall be returned within a short time
to its country of origin.

Whenever public transportation material belonging to a neutral State or
to its grantees is requisitioned by a belligerent State, material belonging to the
latter or to its grantees found in neutral territory may likewise be held there
by way of due compensation.

The minutes of the sixth and seventh sessions of the second subcommission
show in detail the very interesting discussion to which the propositions of the
delegation of Luxemburg gave rise.

We may be permitted therefore to confine ourselves here to the following
observations:

(1) The principle enunciated by the first paragraph of the above subsidiary
amendment received unanimous consent; but the Commission thought that a
better form for it would be that of a general resolution to be inscribed as a
preamble at the head of the new contractual provisions concerning neutrals, If
the Conference concurs in this view, it will be the duty of the General Drafting
Committee to give the proposed resolution the place and wording that are most
suitable.

(2) In the course of the discussion the Commission agreed at once that
in regard to neutral railroad material in occupied territory, the question is
regulated by Article 54 of the Regulations of 1899, which contains the provi-
sion that “ railroad material originating in neutral States, whether belonging to
those States or to private companies or persons, will be sent back to them as soon
as possible.” The report of the subcommission* which prepared the 1899 Regu-
lations gives this article the following comment:

His Excellency Mr. BeerNaAgrT had suggested ordering immediate
restitution of this material [that is to say, the material contemplated by Article
54] with a prohibition of using it for the needs of the war; but the subcom-
mission agreed with the drafting committee in thinking that it was sufficient
[158] to lay down the principle of restitution within a short time for the sole
purpose of pointing out that the material belonging to neutrals cannot be

the object of seizure.

Did the authors of the Regulations of 1899 by these last words intend to
formulate a general principle prohibiting belligerents from requisitioning rail-
way material belonging to neutrals? So his Excellency Mr. van peN HEeuveL
maintained, but the majority of the Commission took the opposite view as ex-

pressed by Mr. Louis RENAULT and others. _
Article 54 does not absolutely forbid a belligerent to utilize the material of

neutrals found in the territory occupied by its army. It is limited to imposing

1 Report of General Baron Grest voN GIESLINGEN, vol. iii, Second Commission, annex to
the second meeting.



138 PLENARY CONFERENCE

upon him the obligation to send back this material as soon as possible to the
rightful possessor.

(3) On the question of principle raised by the Luxemb.urg amendm?nts
various opinions came to light in the Conmission and its committee of examina-
tion. Some delegations utterly denied that a belligerent has a right of requisition-
ing and utilizing neutral material found in its territory. Among: those who ad-
mitted this right within the limits of Article 70, some claimed in favor of the
neutral State an indemnity as well as the right of retaining, to an equal extent,
material belonging to the belligerent. Others were willing to grant to the neu-
tral State only the indemnity without the right of retaining material, or only this
right of retention to the exclusion of any indemnity.

It is impossible to reconcile these various opinions, which are contradictory
on more than one point. The project contains what may be called an inter-
mediate solution. The first paragraph of Article 66, which the German delega-
tion proposed in order to take into account the amendments presented by the
delegation of Luxemburg, does not deny the belligerents the right of requisition-
ing and utilizing material belonging to neutral States or their grantees, but it
restricts it to the cases where such a step is demanded by an imperative necessity.

For example, when mobilization takes place, it would be literally impossi-
ble to proceed to a separation of all the railway material belonging to neutral
States or their grantees. IEven were it thus set apart, this material could never-
theless not be sent to its country of origin as long as the military transportation
superseded and checked all other schedules. This situation of force majeure
might occur even before the opening of hostilities. It could also arise when
States are mobilizing their forces with the aim of enforcing respect for their
neutrality during a war that has already been declared or one that is imminent.

All that can be done here is to restrict the right of requisition to the narrow
limits stated in Article 66, paragraph 1, and to recognize the right of the neutral
State to the retention reserved to it in the second paragraph of the same article.
This right could not be considered as having the character of reprisals. The
neutral State will have recourse to it because, deprived of the material retained
by the belligerent, it, in its turn, has to requisition the material that it finds in
its territory to ensure its domestic as well as its international railroad service.
It will exercise this right only to the same extent and will be careful, by preserv-
ing an even balance between the belligerents, to observe its duty of impartiality
which is too inherent in neutrality to require the express mention proposed by the
Serbian delegation.® Finally, the project imposes on the State making use of
the right of requisition, the obligation to pay to the rightful possessors of the
material an indemnity proportionate to the material utilized and to the time it is
held. In this provision the project merely sanctions a principle which is already
practiced everywhere in times of peace and whose application cannot, it seems,

cause any difficulty.
[159] ARTICLE 67

Neutral vessels and their cargo can be expropriated or utilized by a belligerent party
if they belong to the river shipping in its territory or in the enemy’s territory. Exception is
made of the vessels in a regular maritime service,

In case of expropriation.the indemnity shall be equal to the full value of the vessel or
cargo, increased by 10 per cent. In case of use it shall be the ordinary freight charge in-
creased by 10 per cent. These indemnities shall be paid immediately and in specie.

1Vol. iii, Second Commission, annex 41.
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Two principles are laid down in Article 67, which regulates also lake ship-
ping, but not that of a seaport.

The first of these is that the belligerents may, for a military purpose and
under the conditions fixed by paragraph 2, expropriate or utilize neutral vessels
belonging to the river shipping in their territory or in that of the enemy. The
second is that this right does not belong to them as regards vessels, even if
found on a river, whose regular service is maritime and not river. In either
case the cargo is subject to the same rules as the vessel itself.

In the Commission, reserves with respect to this Article 67 were made by
the delegations of Austria-Hungary, China, France, Great Britain, Japan, Russia,
and Turkey, as appears in the record of the proceedings.

ARTICLE 68

When railway material or vessels belonging to neutrals and utilized under the pro-
visions of Articles 66 and 67 shall have suffered, by the sole reason of their use for a mili-
tary purpose, any damage in excess of ordinary wear and tear, the belligerent party shall
pay for this damage a special indemnity over and above what is due for utilizing them.

The total indemnity for goods destroyed under the same conditions shall be the same
as that which would have been paid for their expropriation.

It is not sufficient to provide for a bailment indemnity in favor of the
owners of neutral goods utilized by a belligerent in the cases dealt with in Articles
66 and 67. A further indemnity will be due if these goods are damaged by
the use made of them. In case of destruction by reason of this use, the indemnity
will be that which would have been paid for an expropriation of the goods de-
stroyed.

In stating the right to this special indemnity, Article 68 expressly subordinates
it to the condition that the goods to which it applies shall have been destroyed
or damaged solely by the use made of them for a military purpose.

Article 68 was made, on the part of the delegations of China, France, Great
Britain, Japan, Russia, and Turkey, the subject of reserves, of which the Com-
mission made record.

Such, Mr. President and Gentlemen, is the project as it has issued from our
deliberations. To be sure, it does not come up to the wishes and proposals of
more than one delegation ; but the discussion summed up in this report shows how
opinions are still divided on the points that have been eliminated from our defini-
tive text. Within the modest limits which circumstances have impelled us to
set for it, the project submitted to the Conference constitutes a real and im-
portant advance, as compared with the present state of the subject. For every
day its own work suffices, and we can leave to the future the care of smoothing
away the difficulties that are now experienced, and of facilitating an agreement
among the nations on the solutions reached, as well as of thus preparing the
way for a more complete international agreement than that which we to-day

propose to you for your sanction.
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Annex G
[160] _

FIRST DRAFT OF A NEW SECTION TO BE ADDED TO THE
REGULATIONS CONCERNING THE LAWS AND CUS-
TOMS OF WAR ON LAND!*

SECTION V.— NEUTRALS IN THE TERRITORIES OF THE BELLIGERENT PARTIES
Cuaprter I.— Definition of a neutral

ARTICLE 61

The nationals of a State which is not taking part in the war shall be con-
sidered as neutrals.

ARrTICLE 62

A neutral cannot longer avail himself of his neutrality:

(a) If he commits hostile acts against.a belligerent party;

() If he commits acts in favor of a belligerent party, particularly if he
voluntarily enlists in the ranks of the armed force of one of the parties.

In such a case, the neutral shall not be more severely treated by the belliger-
ent State as against whom he has abandoned his neutrality than a ressortissant
of the other belligerent State could be for the same act,

AgrTICLE 63

The following acts shall not be considered as committed in favor of one
of the belligerent parties in the sense of Article 62, letter b:

(e) Supplies furnished or loans made to one of the belligerent parties, pro-
vided that the person who furnishes the supplies or who makes the loans lives
neither in the territory of the other party nor in the territory occupied by him,
and that the supplies do not come from one of these territories;

(b) Services rendered in matters of police or civil administration.

CuAPTER II.— Services rendered by neutrals

ARTICLE 64
Belligerent parties shall not require of neutrals services directly connected
with the war.

Exception is made of sanitary services or sanitary police service absolutely
demanded by the circumstances. These services shall, as far possible, be paid

for in cash; if not, a receipt shall be given and payment effected as soon as
possible.

[161] ARTICLE 65

The provision of Article 64, paragraph 1, does not apply to persons be-
longing to the army of a belligerent State through voluntary enlistment.

1 Text submitted to the Conference.
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Nor does it apply to persons belongmg to the army of a belligerent State
under the legislation of that State.

ARTICLE 66

Railway material belonging to neutral States or to companies or to private
persons, and recognizable as such, shall not be requisitioned or utilized by a bel-
ligerent except where and to the extent that is absolutely necessary. It shall
be sent back as soon as possible to its country of origin.

A neutral State may likewise, in case of necessity, retain and utilize to an
equal extent material of the belligerent Power found on its territory.

Compensation shall be paid by one party or the other in proportion to the
material used, and to the period of usage.

ArtICLE 67

Neutral vessels and their cargo can be expropriated or utilized by a belligerent
party if they belong to the river shlppmg in its territory or in the enemy’s
territory. Exception is made of the vessels in a regular maritime service.

In case of expropriation the indemnity shall be equal to the full value of the
vessel or cargo, increased by 10 per cent. In case of use it shall be the ordinary
freight charge increased by 10 per cent. These indemnities shall be paid im-
mediately and in specie.

ARTICLE 68

When railway material or vessels belonging to neutrals and utilized under the
provisions of Articles 66 and 67 shall have suffered, by the sole reason of their
use for a military purpose, any damage in excess of ordinary wear and tear, the
belligerent party shall pay for this damage a special indemnity over and above
what is due for utilizing them.

The total indemnity for goods destroyed under the same conditions shall
be the same as that which would have been paid for their expropriation.
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ne SIXTH PLENARY MEETING

SEPTEMBER 21, 1907

His Excellency Mr. Nelidow presiding.

The meeting opens at 11:15 o’clock.

The minutes of the fifth plenary meeting are adopted.

The President:

GENTLEMEN: Before taking up the business on the agenda, I must dis-
charge an agreeable duty by bringing to your knowledge a communication, as
important as it is flatteririg to the Convention, which was addressed to me by two
of our most distinguished colleagues. Three days ago the first delegates of the
Kingdom of Italy and of the Argentine Republic transmitted to me in a joint
letter the text of an arbitration treaty signed that day between these two coun-
tries in one of the halls where we hold our meetings, “ under the shield of the Con-
ference ” as it is expressed in this letter, of which the following is the text:

Mr. PresipENT: Italy and the Argentine Republic, two States whose
frequent and fruitful relations are united by the ties of strong friendship and
perfect mutual confidence, have just signed at The Hague a Convention whose
clauses testify to the favor in which the principle of arbitration is held by the
two nations.

The obligation of arbitration includes all controversies with the excep-
tion of questions of a constitutional nature. By this Convention the two
Governments contract engagements which have no limitations either in ques-
tions concerning the choice of judges or the necessity of establishing the
compromise.

In placing their stipulation under the shield of the Conference, the dele-
gates of the two contracting States are happy to put in your hands, Mr.
President, the text of an international act in which the principles proclaimed
by the Conference will find henceforth their widest application.

Accept, etc.,

[163] The PrESIDENT reads the treaty * and then speaks as follows:

GENTLEMEN: There is no need for me to hold out to you the immense
diplomatic value of this document. Its provisions, as well as the wording
employed in defining it in the letter of their Excellencies Count TorNIELLI and Mr.
SAENZ PERA, enable one to appreciate its great significance from the point of
view of the principles which form the subject and the basis of our deliberations,
namely: diplomatic understanding and arbitration as means for the settlement
of international disputes. '

Therefore, as you have stated, arbitration finds therein its widest applica-
tion, and the treaty thus presents an encouraging model to the Powers who wish
to put into practice the rules that we endeavor to establish in principle.

Its official communication to us constitutes on the other hand a solemn

1 Annex A to these minutes.
162



SIXTH MEETING, SEPTEMBER 21, 1907 163

homage paid to our labors and a manifestation of sympathy to which we can only
reply by offering to the eminent statesmen who have negotiated and concluded
the Italo-Argentine treaty the sincere thanks and warmest congratulations of the
Conference. (Loud applause.)

The business on the agenda is the examination of the supplemental report of
the Second Commission upon the arrangement concerning neutral persons in
belligerent territory.!

The reporter, Colonel Borer, has the floor.

Colonel Borel: Before reading the definitive proposals of the Second Com-
mission, permit me to make myself the spokesman of its sentiments in expressing
the sincere regret which it has felt in being obliged to eliminate four articles
whose preparation was the fruit of long and conscientious effort. This has been
done, nevertheless; and the decision, reached without opposition — which proves
how the Commission has risen to the situation — its decision, I say, has not been
dictated solely by the very pressing considerations mentioned in the supplementary
report now in your hands, but it has been inspired by the interest which we have
always had in the question whose examination was entrusted to us. To admit
that the Conference of 1907 is not able to regulate everything relating to ncutrals
is not to say that this important question should be considered as henceforth
abandoned; it is rather to state that its subsequent solution, for the time being,
should be sought and prepared in another way and by other mreans. And this.
is the purpose of the second of the waur proposed to you for communication
to the high Powers you have the honot to represent here. If the Governments
would be good enough to take this v into consideration, they could remove the-
difficulties and the obstacles which to-day have checked and vanquished our good-
will; and, in doing this, they will find in the deliberations of these last weeks
a collection of references, memoranda and information, the usefulness of which
cannot be disputed. This is why it can be said without presumption that even
with regard to the limited draft upon which you have to vote to-day, the work
of the Commission will not be useless to the noble cause which has gathered us.
here, and you will permit me, Gentlemen, to make this statement at a time when

the Second Commission presents itself hefore you for the last time,
[164] The REePoRTER then reads the definitive proposals of the Commission.?

ArTicLE 1

The nationals of a State which is not taking part in the war shall be
considered as neutrals.

ArTicLE 2

A neutral cannot longer avail himself of his neutrality:

(a) If he commits hostile acts against a belligerent party;

(b) If he commits acts in favor of a belligerent party, particularly if he
voluntarily enlists in the ranks of the armed force of one of the parties.

In such a case, the neutral shall not be more severely treated by the
belligerent State as against whom he has abandoned his neutrality than a
ressortissant of the other belligerent State could be for the same act.

1 Annex B to these minutes. For the debates on the matter, see vol. iii, minutes of the
sixth meeting of the Second Commission.
2 Annex C to these minutes.
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ARTICLE 3

The following acts shall not be considered as committed in favor of
one of the belligerent parties in the sense of Article 62, letter b. .

(a) Supplies furnished or loans made to one of the belligerent parties,
provided that the person who furnishes the supplies or who makes the loans
lives neither in the territory of the other party nor in the territory occupied
by him, and that the supplies do not come from one of these territories;

(b) Services rendered in matters of police or civil administration.

ARTICLE 4

Railway material belonging to neutral States or to companies or to
private persons, and recognizable as such, shall not be requisitioned or utilized
by a belligerent except where and to the extent that it is absolutely neces-
sary. It shall be sent back as soon as possible to its country of origin.

A neutral State may likewise, in case of necessity, retain and utilize to
an equal extent material of the belligerent Power found on its territory.

Compensation shall be paid by one party or the other in proportion to the
material used, and to the period of usage. .

The President: These articles having already been examined in the preced-
ing meeting, I will confine myself to asking if any one has remarks to make upon
them.

His Excellency Mr. Drago: The delegation of the Argentine Republic will
abstain from voting on Article 4.. _

The President: With the exception of this reservation, all the articles are
then considered as unanimously adopted and their place in the Final Act will be
determined by the drafting committee.

The Reporter then reads the two following veus:

1. That in case of war, the responsible authorities, civil as well as mili-
tary, should make it their special duty to ensure and safeguard the main-
tenance of pacific relations, more especially of the commercial and industrial
relgtions between the inhabitants of the belligerent Powers and neutral

tates;

[165] 2. That the high Powers should seek to establish, through agreements be-
tween themselves, uniform contractual regulations determining, with re-
spect to military charges, the relations of each State toward foreigners resid-

ing within its territory.

The two waur are adopted without remarks.

The business on the agenda is the report of the First Commission upon a
draft Convention relative to the establishment of an International Prize Court.!

Mr. Louis Renault reads a page of his report which he expresses the general
spirit of the draft.

The Institute of International Law has studied the question for a long
time. In 1875, at the session held at The Hague, it appointed a committee to
study a project for the organization of an international prize tribunal; but it was
not until 1887 that it adopted its international regulations on maritime prizes. So
far as jurisdiction is concerned, the principle laid down was that “ the organiza-
tion of prize tribunals of first instance remains regulated by the legislation of

! Annex D to these minutes. For the debates on the question, see vol. ii, minutes of

the first two meetings of the First Commission, as well as those of the second subcommission
and the committee of examination of this subcommission.
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cach State”; the essential provision being as follows: *‘ At the beginning of
every war each belligerent party establishes an international court of appeal for
maritime prizes. Each of these tribunals is constituted as follows: The bel-
ligerent State shall itself name the president and one of the members. It shall
also designate three neutral States, each of which shall choose one of the three
other members.”

Compared with the project which we submit to you, that project may ap-
pear timid. It was nevertheless thought quite venturesome by many, and its
authors who in recent years have touched on the matter have remarked that
their project met with no favor among the Governments. One of the most au-
thoritative, after having pointed out the principal objection that might be advanced,
concluded: *“ However ideal it may seem at first sight, the international prize
tribunal appears to us to be something which cannot be realized. In any case,
Great Britain is not ready to agree to its creation. English authors do not dis-
cuss it; they do not even mention it.

Therefore, in this matter, Governments have realized what writers have
not dared to hope for, and it is proper to render homage to the initiative taken by
Germany ! and Great Dritain.? They have resolutely renounced ancient errors
and proposed the institution of an international prize tribunal. To be sure, they
would not organize it in the same way; their ideas differ on several important
points. At the outset an agreement seemed quite difficult, we may say, almost
impossible, to some of us. Nevertheless, thanks to genuine good-will and to a
keen desire for an agreement, a single project has resulted from these divergent
proposals. It would be a vain task to seek the origin of each of the rules of
this project in one or other of the original propositions. Those propositions
have totally disappeared, to be welded into a single work which alone is now to
be considered and which is a great honor for those who first negotiated for an
agreement. May we be allowed to remark on the beneficent influence of this en-
vironment? IHow many years of diplomatic negotiations would have been neces-

sary to arrive at an agreement upon so difficult a subject when starting from
[166] positions so opposed! The Conference has changed years into weeks,

thanks to the intimacy which it begets among men and among ideas as
well, and to the sentiment of justice that it tends to make predominant over
particular interests. '

The project which we submit to your approval is certainly imperfect in spite
of our prolonged efforts. Nevertheless, we feel that it constitutes a consider-
able progress of the idea of justice in international relations and that it does honor
to a Peace Conference. A superficial view may cause one to say that organizing
a prize jurisdiction is working solely with regard to war. Let us say emphatically
that it is also distinctly a work of peace, introducing law into’a subject hitherto
left to arbitrariness and violence. If there are disputes in which the traditional
reserves respecting vital interests and national honor especially arise, it is when
there are disputes on the correctness of decisions of prize tribunals, which ex-
amine into the validity of captures effected by officers of the navy and into the
legality of the enactments in virtue of which the prizes have been taken. We are
convinced that, if unfortunately a naval war takes place, not only will the
private interests that have hitherto been left without effective protection find
assistance in the new jurisdiction, but that the very existence of this jurisdic-

1 Vol. ii, First Commission, annex 88.
2 [bid., annex 89.
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tion will have a restraining influence on Governments and courts by rendering
them more careful to respect the principles of international law and equity. We
also think that many of the diplomatic difficulties of a nature sometimes to bring
about conflict, as has been the case in the past, will be thus swept away and
that peace will have a greater chance to prevail between belligerents and neutrals.
Finally, we think that it is not a matter of indifference, for the orderly develop-
ment of international relations, to have created this first permanent judicial
organism, which, in a limited but singularly important field, provides for the
needs of the community of States. Could this community bring its conscience
more and more to think of its duties as well as of its rights, international rela-
tions will gain the security needful for them.

His Excellency Mr. Asser: The delegation of the Netherlands, recognizing
the great importance and incontestable usefulness of the institution of an in-
ternational jurisdiction in the matter of prizes, declares that it accepts the draft
Convention submitted to the Conference. (Applause.)

His Excellency Mr. Esteva: The delegation of Mexico, conformably with
the instructions of its Government, and in accordance with its own convictions,
‘declared in the committee of examination of the second subcommission of the
First Commission that it would vote against the draft Convention for the estab-
lishment of a Prize Court based upon a principle contrary to the equality of
nations. :

Afterwards in view of the modifications made to the draft, and particularly
with respect to Article 16, the delegation of Mexico, desirous of contributing to
the work of conciliation of the Conference, asked for new instructions from its
Government, and declared to the Commission that in the expectation of these
instructions, it would abstain from voting and would give its final vote in the
plenary meeting of the Conference.

The delegation of Mexico has already received new instructions from its
Government to the effect that it vote favorably, in view of the circumstances
mentioned. It therefore carries out these instructions.

But in voting in favor of a draft Convention relative to the establishment
of a Prize Court in its present form, the delegation of Mexico wishes to de-

clare to the Conference that, in voting thus, it still maintains its point of
[167] view, manifested many times in the committee of examination, as well as

the declaration it made there against the plan of a new court of interna-
tional arbitration, really permanent, which, like the Prize Court, has as a basis
a principle contrary to the equality of States. '

His Excellency Mr. Beldiman: In adhering by its vote to the Convention
relating to the establishment of an International Prize Court, which we consider
as a very considerable progress in one of the most difficult matters of international
law, the delegation of Roumania calls attention to the declarations it had the
honor to present in the meeting on September 10 of the First Commission on the
subject of the essential distinction which exists between the new institution
to-day submitted to the Conference, and the fundamental principles which govern
wnternational arbitration.

Mr. Henriquez i Carvajal: Although it expresses its sympathy with the
draft Convention establishing an International Prize Court, the delegation of the
Dominican Republic reserves its vote upon the said Convention in its entirety
until it receives definitive instructions from its Government.
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Mr. Gil Fortoul: The delegation of the United States of Venezuela deems
it necessary to renew in plenary session the declarations it had the honor to make
in the meeting on September 10 of the First Commission, on the subject of
the proposed constitution of the International Prize Court, and it will abstain
from voting on this Convention in its entirety.

His Excellency Samad Khan Momtas-es-Saltaneh: After the beginning
of the discussion relative to the creation of a Prize Court, the imperial delega-
tion of Persia did not hesitate to express, on July 11, at the third meeting of the
Tirst Commission, the favorable sentiments of its Government to the principle of
this institution,

At the meeting of September 10 of the same Commission I was obliged to
abstain from voting on the draft Convention presented to us, as I was awaiting
new instructions from my Government, to which, as I have already said, I had
warmly recommended the draft.

I am happy to be able to-day to give a favorable vote on this draft, under
reservation of Article 15.

We are well aware of the immense progress that the creation of the Inter-
national Prize Court will constitute in one of the most difficult matters of inter-
national law.

Indeed to submit the national prize courts, into which the belligerents are
summoned to validate their own acts, to the eminent control of an international
court is a precious guarantee of justice and equity for all.

However, I believe it my duty to add that we vote on this draft considering
it as entirely independent and distinct from the various proposals relative to
the creation of a permanent court charged with the judgment of disputes of a
legal nature which may arise between States, and that adhesion to the prize court
does not counteract either now or for the future our point of view as to an
arbitral court in which all States have an absolutely equal position.

Mr. Corragioni d’Orelli declares, in the name of the delegation of Siam,
that the instructions he had hoped to receive for the plenary meeting of to-day,
which should enable him to give a definitive vote on the draft with which we are

now dealing, have not yet reached him.
[168] It is therefore solely for this reason —and he desires that his abstention
be interpreted in no other way — that the delegation will not take part in
the vote, but it hopes to be able to announce later the adhesion of its Govern-
ment to the project.

His Excellency Turkhan Pasha: The Ottoman delegation reserves its
adhesion, as this question requires a special study on the part of its Govern-
ment,

His Excellency Mr. Pierre Hudicourt: The delegation of Haiti, with the
sole object of contributing to the progress of international justice, accepts the
Convention relative to the establishment of an International Prize Court, but
makes the following formal reservations:

1. With regard to the last part of section 2 of Article 4, worded as
follows: “ subject, however, to the reservation that the Power to which he be-
longs may forbid him to bring the case before the Court, but may itself under-

take the proceedings in his place ”; o
2. With regard to Article 15, which has not adopted for the constitution
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of the court the principle of absolute equality among all the sovereign Powers
convoked in that capacity and represented at the Conference.

His Excellency Mr. Ruy Barbosa: The delegation of Brazil which has in
all other respects approved the principle of the constitution of the International
Prize Court, will vote against the project of this court on account of the evident
and indisputable motives of injustice against our country, which haYe beffn
pointed out time and time again without any’ refutation being made either in
the committee of examination or in the First Commission.

The Reporter reads Articles 1 to 57 of the project of the establishment of
the International Prize Court.!

On the subject of Article 15 thus worded:

The judges appointed by the following signatory Powers: Germany,
the United States of America, Austria-Hungary, France, Great Britain,
Italy, Japan, and Russia, are always summoned to sit.

The judges and deputy judges appointed by the other Powers sit by
rota as shown in the table annexed to the present Convention; their duties
may be performed successively by the same person. The same judge may
be appointed by several of the said Powers. :

The delegates of China, Cuba, Ecuador, Chile, Colombia, Uruguay, and of
Salvador make reservations.

The President has these reservations recorded.

The PreSIDENT puts the entire project to vote.

44 countries take part in the vote.

Voting for: Germany, the United States of America, Argentine Republic,
Austria-Hungary, Belgium, Bolivia, Bulgaria, Chile, China, Colombia, Cuba,
Denmark, Ecuador, Spain, France, Great Britain, Greece, Guatemala, Haiti,
Italy, Luxemburg, Mexico, Montenegro, Nicaragua, Norway, Panama, Paraguay,
Netherlands, Peru, Persia, Portugal, Roumania, Salvador, Serbia, Sweden,
Switzerland and Uruguay.

Voting against: Brazil.
[169] Not voting: Dominican Republic, Japan, Russia, Siam, Turkey, Venezu-
ela.

Reservations” made with regard to Article 15: Chile, China, Colombia,
Cuba, Ecuador, Guatemala, Haiti, Persia, Salvador, Uruguay.

The delegate of Haiti also makes a reservation with regard to section 2 of
Acrticle 4. .

The President has these various reservations recorded and announces that
the entire project is adopted by 37 votes (10 of which are accompanied by reserva-
tions) against 1, with 6 abstentions.

The PresiDENT: The Convention upon which we have just voted, despite
several reservations formulated, constitutes an immense progress in international
law. Itis a work which is remarkable for the completeness of the whole as well
as for the study of all the details of the subject. It will be an honor to the
Conference. It now remains only for us to express our sincere gratitude to the
members of the committee of examination and above all to its eminent Reporter,
Mr. RENAULT, the principal agent of our labors. (Applause.)

His Excellency Sir Edward Fry proposes to make the present draft the
subject of a special Convention. o

1 Annex E to these minutes.
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His Excellency Baron Marschall von Bieberstein seconds this proposal.

His Excellency General Porter also supports this proposal.

The President consults the assembly upon the proposal of his Excellency Sir
Epwarp Fry, and it is adopted by general assent. The drafting committee of the
Final Act is charged with drawing it up in due form.

The PrESIDENT calls attention to the fact that the business on the agenda is
the examination of a wa'u relative to the meeting of a Third Peace Conference,!
and he expresses himself as follows:

GENTLEMEN: The rather slow and sometimes uncertain progress of our
labors, as well as the impossibility for the Conference to solve certain of the
questions which have been submitted to it or which have been brought up in the
course of our deliberations — have inspired some of our colleagues with the
idea of considering, from now on, the advisability of calling a new Conference
and the necessity of preparing in advance the detailed program and the mode of
operation and organization. An exchange of views which took place upon
this suggestion has resulted in the drafting of a recommendation to be sub-
mitted to our Governments in the form of a veu. You have had occasion to
take it into consideration and I hope that you will accord it your unanimous
approval.— This vy is worded as follows:

The Conference recommends to the Powers the assembly of a Third
Peace Conference, which might be held within a period corresponding to
that which has elapsed since the preceding Conference, at a date to be

fixed by common agreement between the Powers, and it calls their attention

[170] to the necessity of preparing the program of this Third Conference a suffi-

cient time in advance to ensure its deliberations being conducted with the
necessary authority and expedition.

In order to attain this object the Conference considers that it would be
very desirable that, some two years before the probable date of the meeting,
a preparatory committee shotld be charged by the Governments with the
task of collecting the various proposals to be submitted to the Conference, of
ascertaining what subjects are ripe for embodiment in an international
regulation, and of preparing a program which the Governments should
decide upon in sufficient time to enable it to be carefully examined by
the countries interested. This committee should further be entrusted with
the task of proposing a system of organization and procedure for the Con-
ference itself.

His Excellency Mr. Beldiman: In adhering to the zau proposed to us rela-
tive to the meeting of a Third Peace Conference, the delegation of Roumania
deems it its duty to express, in the name of the Royal Government, the sentiment
that one cannot look forward to a future cosmopolitan assembly without, at the
same time, rendering the homage due to the august initiator of the First and
Second Conferences, His Majesty the Emperor of All the Russias. (Applause.)

Inspired with a general and profound sentiment of the solidarity which more
and more animates the civilized world in its progress towards the high ideal of
international justice, His Majesty took, nine years ago, the noble and generous
initiative of invoking the First Conference and assigned to it the great task of
converging “ into a single powerful force the efforts of all States . . . by a solemn
avowal of the principles of equality and law, upon which reposes the security of
States and the welfare of peoples.” ?

1 Annex F to these minutes.
2 Circular of Count Mouravierr, dated August 12/24, 1898
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Tt is to the same august initiative that we are indebted for the present as-
sembly, convoked to give a new development “to the humanitarian principles
which served as a basis for the work of the great international reunion of
1899.”

If we are now to deal with the question of recommending to our Govern-
ments the reunion of a third Conference, this motion, in our opinion, cannot
prejudge for the future this same august initiative, which we should like to
consider as acquired when the time shall have arrived, and which we ardently
desire.

I hope then that T am the interpreter of our unanimous sentiments in saying
that at the time when the motion is submitted to our approval, the thoughts of
all the members of the Second Conference go back with profound gratitude
to the august initiator of the great humanitarian work inaugurated in 1899.
(Loud applause.)

His Excellency Mr. Mérey von Kapos-Mére: For my part I am equally of
the opinion that, at the time when we express the desire to see convoked a Third
Peace Conference, sentiments of duty and of gratitude turn our thoughts towards
His Majesty the Emperor of All the Russias, the august initiator of these inter-
national assemblies.

I therefore desire to declare, in the name of the delegation of Austria-
Hungary, that in voting affirmatively upon the vau proposed to us, we consider
the initiative of Russia as definitely acquired in this matter.

At the same time, I make bold to express the hope that when the reunion
of the Third Peace Conference shall have been definitely decided upon, Her
Majesty the Queen of the Netherlands will graciously accord to us the same
generous hospitality she has deigned to offer us upon two occasions. (Repeated

applause.)
[171] His Excellency Baron Marschall von Bieberstein approves of the words
of the first delegate of Austria-Hungary.

His Excellency Mr. Léon Bourgeois: The delegation of the French Re-
public joins heartily in the testimony of gratitude which the delegates of Roumania,
Austria-Hungary and Germany have made to His Majesty the Emperor of
Russia. _

Permit me to add that in still another capacity I wish to express these
sentiments in the name of the members of the Conference of 1899,

In the absence of our eminent colleague, Mr. BEERNAERT, and owing to
the fact that Mr. MARTENS is not at liberty to express his ideas on this subject,
I find myself the only one present of the former presidents of 1899. My old
colleagues will permit me to say that the veterans of the First Conference can
measure better than any one else the ground gained since May 18, 1899, and can
realize the gratitude which the friends of justice and of peace should feel to-
wards the promoter of the Hague Conferences. (Applause.)

His Excellency Sir Edward Fry desires to join, in the name of the British
delegation, in the sentiments of gratitude towards His Majesty the Emperor of
Russia for his initiative and towards Her Majesty the Queen of the Netherlands
for her gracious hospitality.

His Excellency General Horace Porter: The delegation of the United

1 Circular of Count LAMSDoRrFF, dated March 16, 1906,
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States of America hastens to express its sentiments of profound gratitude to-
wards the august sovereign to whose initiative the world owes the great humanitar-
1an work inaugurated in 1899.

His Excellency Count Tornielli approves of the words of his Excellency
the first delegate of Austria-Hungary.

His Excellency Mr. Lou Tseng-tsiang expresses himself in the same sense.

His Ixcellency Mr. Ruy Barbosa: The delegation of Brazil hastens to
adhere to this act of gratitude and of justice, the more gladly as it liquidates at
the same time a special debt of gratitude on our part towards the sovereign to
whom my country owed the honor of being invited to the First Peace Conference.

His Excellency Mr. de Villa Urrutia approves of the homage rendered by
his Excellency the first delegate of Austria-Hungary to His Majesty the Em-
peror of Russia for his generous initiative and to Her Majesty the Queen of the
Netherlands for her gracious hospitality.

His Excellency Mr. Concha: In the name of the Chilean delegation, I have
the honor to unite in the manifestation of the honorable representatives of
Roumania and Austria-Hungary, a manifestation which constitutes the accom-
plishment of a duty as just as it is appropriate towards His Majesty the Emperor
of Russia.

His Excellency the Marquis de Soveral states that he enthusiastically ap-
proves of this manifestation of admiration and of gratitude towards His Majesty
the Emperor of Russia, the initiator of the two Peace Conferences.

His Excellency Turkhan Pasha concurs with the sentiments pronounced by
His Excellency Mr. MEREY voN Kapos-MERE,

His Excellency Mr. Sdenz Pefia: The Argentine Republic approves of the
vy concerning Their Majesties the Emperor of Russia and the Queen of the

Netherlands.
[172] His Excellency Mr. de Quesada: In the name of the delegation of Cuba,
I have the honor to concur with all my heart in the sentiment of gratitude
and of justice which has been expressed by their Excellencies the first delegates
of Roumania and of Austria-Hungary.

Mr. Pérez Triana: In the name of the Republic of Colombia I make the
same v as their Excellencies the first delegates of Roumania and of Austria-
Hungary.

Mr. Matheu, in the name of the Republic of Salvador, makes an identical
declaration, as also

His Excellency Mr. Machain, in the name of the Republic of Paraguay.

His Excellency Mr. Rangabé approves of the words of their Excellencies,
Messrs. BELpiman and MErey voN Karos-MERe, likewise

His Excellency Mr. Rendén, in the name of the delegation of Ecuador.

His Excellency Samad Khan Momtas-es-Saltaneh states that he is happy
to approve of this manifestation of admiration and of gratitude towards the
august initiator of the Peace Conference, and he concurs with enthusiasm in the
sentiments of gratitude of the high assembly towards His Majesty the Emperor
of Russia.

His Excellency Mr. Tsudzuki: The Japanese delegation wishes to declare
that it joins with the greatest pleasure in the sentiments of gratitude to His
Majesty the Emperor of All the Russias for the initiative taken in convoking the
two Peace Conferences, and that it wishes to remew once again the sincere
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homage which it has rendered upon many occasions to the august initiator of
this great humanitarian movement. (Applause.)

His Excellency Mr. Esteva makes the following declaration: The delega-
tion of Mexico unites in the manifestation of gratltude made by the Conference
towards His Majesty the Emperor of Russia and Her Majesty the Queen of the
Netherlands.

His Excellency Mr. van den Heuvel: The delegation of Belgium wishes
to join in the general and formal homage rendered to the august initiator of
the Peace Conferences. g

Mr. Corragioni d’Orelli, in the name of the delegation of Siam, adheres to
the words of their Excellencies the first delegates of Roumania and of Austria-
Hungary.

Mr. Batlle y Ordoifiez, in the name of the delegation of Uruguay, makes
the same declaration.

His Excellency Count de Villers concurs in the sentiments of their Excel-
lencies Messrs. BeLpimaN and MEREY voN Kapros-MERE.

Mr. Fortoul: The Venezuelan delegation has the honor to approve of this
manifestation of gratitude towards His Majesty the Emperor of Russia and to-
wards Her Majesty the Queen of the Netherlands.

Mr. Belisario Porras: The delegation of Panama supports the proposals of
homage and of gratitude presented by his Excellency Mr. MErREY voN KApos-
Mére, in honor of His Majesty the Emperor of Russia and of Her Majesty the
Queen of the Netherlands.

Mr. José Tible Machado, in the name of the delegation of Guatemala ad-
heres to the words of their Excellencies the first delegates of Roumania and of

Austria-Hungary.
[173] His Excellency General Sava Grouitch, in the name of the delegation of
Serbia, makes an identical declaration, as also

His Excellency Mr. Vrban Vinaroff, in the name of the delegation of Bul-
garia, and

His Excellency Mr. Brun, in the name of the delegation of Denmark.

The President puts to vote the vau relative to the reunion of a third Peace
Conference.

It is unanimously adopted.

His Excellency Mr. Claudio Pinilla, in casting his vote, in the name of the
delegation of Bolivia, declares his adhesion to the sentiments of their Excellencies
the first delegates of Roumania and of Austria-Hungary.

The President, as first delegate of Russia, wishes to express his gratitude
far the royal homage just rendered to his august sovereign and to his double
initiative as promoter of the first two Peace Conferences.

He joins in the gratitude expressed to Her Majesty the Queen of the
Netherlands and in the vau formulated by the Conference to the effect that it
may again receive her gracious hospitality. (Applause.)

The meeting adjourns at 12:30 o’clock.

The President,

NELIDOW.
Secretaries General,

W. DoupE vaN TROOSTWIJK,
Prozor.

1 Annex F to these minutes.
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Annex A
[174]

GENERAL TREATY OF ARBITRATION BETWEEN THE
ARGENTINE REPUBLIC AND ITALY

His Excellency the President of the Argentine Republic and His Majesty the
King of Italy, inspired by the principles of the Convention for the pacific settle-
ment of international disputes concluded at The Hague, July 29, 1899, and desir-
ous, conformably to the spirit of Article 19 of the said convention, of consecrat-
ing, by means of a general agreement the principle of obligatory arbitration in
their reciprocal relations, have decided to conclude a convention to this end, and
have therefore appointed as their plenipotentiaries their plenipotentiary delegates
to the Second Peace Conference, viz.:

His Excellency the President of the Argentine Republic:

His Excellency Rogue SAENz Pefa, formerly Minister of Foreign Affairs,
his Envoy Extraordinary and Minister Plenipotentiary near His Majesty the
King of Italy and near the Swiss Confederation, member of the Permanent Court
of Arbitration; '

His Excellency Luts Maria Draco, formerly Minister of Foreign Affairs,
deputy in the national congress, member of the Permanent Court of Arbitration;

His Excellency CarrLos RoprfcUEz LARRETA, formerly Minister of For-
eign Affairs, member of the Permanent Court of Arbitration;

His Majesty the King of Italy:

His Excellency Count GiuserpE TORNIELLI BRUSATI DI VERGANO, Senator
of the Kingdom, his Ambassador near the President of the French Republic, mem-
ber of the Permanent Court of Arbitration;

His Excellency Gumno PompiLy, deputy in the national parliament, his As-
sistant Secretary of State for Foreign Affairs;

The Honorable Guino Fusinato, Deputy in the National Parliament, mem-
ber of the Council of State;

Who, after having communicated their respective full powers, which were
found to be in due and proper form, have agreed as follows:

ArtIcLE 1

The high contracting Parties bind themselves to submit to arbitral judg-
ment all controversies, of whatever nature, which may arise between them and
which it shall not have been possible to resolve diplomatically, with the exception
of those affecting constitutional provisions in force in one or the other State.

In controversies of which the judicial authorities may have jurisdiction ac-
cording to the territorial law, the contracting Parties shall have the right of
not submitting the case to arbitral judgment until after the national judiciary

shall have definitively given judgment. ’
[175] The following controversies shall in every case be submitted for arbitral
judgment:

1. Those relative to the interpretation and the application of conventions
concluded or to be concluded between the contracting Parties;

2. Those relative to the interpretation and the application of a principle of

international law.
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The question whether or not a given controversy constitutes one of those
provided for in the foregoing Sections 1 and 2, will likewise be submitted to
arbitration.

Differences relative to the nationality of individuals are expressly withheld
from arbitration.

ARTICLE 2

In each case the high contracting Parties will sign a special compromis
which shall fix the object of the case, and, if there is need, the seat of the tribunal,
the language which it shall use and those whose use shall be allowed before it,
the amount that each party must deposit in advance for expenses, the procedure
and the dates for the constitution of the tribunal and for the exchange of the
memorials and documents, and in general all the conditions upon which they may
agree.

In the absence of a compromis, the arbitrators, appointed in accordance with
the rules established in Articles 3 and 4 of the present treaty, shall pass full
judgment on the claims that may be submitted to them.

Moreover and in the absence of a special agreement, the provisions estab-
lished in the Convention for the pacific settlement of international disputes signed
at The Hague, July 29, 1899, shall be applied with the modifications and addi-
tions contained in the following articles.

ArricLE 3

Unless otherwise stipulated the tribunal shall be composed of three mem-
bers. The two parties shall each nominate one, chosen preferably from the list
of members of the Permanent Court established by the said Convention of The
IHague and they shall agree on the choice of the third arbitrator. If agreement
on this point is not possible, the parties will have recourse to a third Power, in
order that it may make the designation, and in default of agreement also on
this point, a request shall be made of Her Majesty the Queen of the Netherlands
or her successors.

The third arbitrator shall be chosen from the list of the members of the said
Permanent Court. He shall not be a national of either party, nor have domicile or
residence in their territories.

The same person cannot act as third arbitrator in two consecutive cases.

ARTICLE 4

When the parties do not agree upon the constitution of the tribunal, the
arbitral functions shall be conferred upon a single arbitrator, who, unless other-
wise stipulated, shall be named according to the rules established in the preceding
article for the nomination of the third arbitrator.

ARTICLE 5

_ The arbitral judgment is pronounced by a majority of votes; and any men-
tion of the dissent of one arbitrator is excluded.

The judgment is signed by the president and by the secretary, or by the -
single arbitrator.

[176] ARTICLE 6
The arbitral judgment decides the case definitely and without appeal.
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Nevertheless, the tribunal or the arbitrator who has pronounced the judgment
can, before it is executed, hear an application for revision in the following cases:

1. If judgment has been based upon false or erroneous documents.

2. If the judgment is vitiated, in whole or in part, by an error in fact re-
sulting from the acts or documents of the case.

ARTICLE 7

Every difference which may arise between the parties respecting the in-
terpretation or the execution of the judgment, shall be submitted to the same
tribunal or arbitrator who has pronounced it.

ARTICLE 8

The present treaty is drawn up in the Italian, Spanish and French languages.
The high contracting Parties declare that, in case of doubt, they will con-
sider the French text as the correct one.

ArrIiCcLE 9

The present treaty shall be ratified and the ratifications shall be exchanged
at Rome as soon as possible. )

It shall be in force for ten years from the date of exchange of ratifications.
If it is not denounced six months before the date of expiration, it shall be un-
derstood as renewed for a new period of ten years, and so on.

In faith of which the plenipotentiaries have subscribed to the present treaty
and have fixed thereto their seals.

Signed and sealed at The Hague, in duplicate, in the hall of the sessions of
the Second Peace Conference, September 18, 1907.

(L. S.) RoQuE SAENz PERNA. (L. S.) G. TorNIELLL.
(L. S.) Luis M. Draco. (L. S.) G. PoxpiLy.
(L. S.) C.RopriGUEZ LARRETA. (L. S.) G. Fusinaro.

Annex B

ARRANGEMENT CONCERNING NEUTRAL PERSONS IN THE
TERRITORY OF BELLIGERENTS

SupPPLEMENTAL REPORT TO THE CONFERENCE !

Mgr. PresipENT AND GENTLEMEN: In the meeting of September 7, after
voting without opposition the draft presented by the Second Commission on the
rights and duties of neutral States, the Conference entered upon an exami-

[177] nation of the same Commission’s draft relative to neutral persons in the
territory of belligerents, and it had already voted the first three articles

when on motion of his Excellency the senior delegate of Germany it decided to
recommit the project to the Commission for further study. In taking this deci-

1 This report was made by the Second Commission through Colonel BoreL, the reporter
of the second subcommission.
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sion after the reserves made by several delegations at the time of voting on para-
graph 2 of Article 65, the Conference took into account the observations which
his Excellency Baron MARSCHALL vON BIEBERSTEIN at the begmpmg of the meet-
ing had made on the draft, and especially on the contradiction p01r_1ted out.between
Article 64 and paragraph 2 of Article 65 of Chapter II concerning services ren-
dered by neutrals.

The Commission met on September 9 to review the project and was obliged
to recognize that this contradiction actually existed and that it was not possible to
preserve paragraph 2 of Article 65, as to retain it would have taken away all the
practical value from the principle of Article 64 which the Commission had intended
to lay down as a fundamental rule at the head of Chapter II. Paragraph 2 of
Article 65 might have been suppressed; but then the delegations of some coun-
tries which even nowadays impose military service on aliens domiciled in their
territory would not have failed to formulate reserves with regard to Article 64,
and it is assuredly necessary to avoid as far as possible introducing into inter-
national conventions any provisions which an important minority of the contract-
ing parties oppose.

There remained a compromise proposition drawn up by the Belgian delega-
tion, which is couched in these terms:

It (the provision of Article 64, paragraph 1) is also not applicable to
persons belonging to the army of a belligerent State by virtue of legislative
provisions exacting military service from resident foreigners who do not
satisfy the military obligations of their own countries.

After a discussion this proposal was not accepted. Independently of the
difficulties of execution which it risked provoking, it did not do away with the
objections based on principle to Article 65, paragraph 2, of the project and could
not therefore realize the aim desired by its authors.

It is indeed impossible to reconcile to-day by a single provision two systems so
diametrically opposed as those now before us. On this point the ways leading to
a general understanding have yet to be prepared, and we shall indicate presently
the recommendation that the existing situation suggests to us for this purpose.
Just now the only means of causing the contradiction indicated above to disappear
consists in eliminating at the same time the two Articles 64 and 65 which have
brought it about, and it is upon this solution that, to our great regret, we have
been obliged to decide.

But while thus omitting Chapter IT by reason of the reserves made thereon,
how could we leave in the project Articles 67 and 68 which likewise evoked re-
serves on the part of six or seven delegations? Such a procedure would hardly be
permissible, and rather than follow it, the Commission has preferred to give up
those two articles, especially as their importance is secondary to that of Article 66.

Finally, there remains from the whole project the last-mentioned article and
Articles 61 to 63 already voted by the Conference, and we propose that you adopt
them without further seeking to add other provisions upon which it seems impos-

sible to reach a general agreement at this time.
[178] If this decision is taken, it will belong to the drafting committee to see
whether the four articles, which of themselves could scarcely form a special
arrangement, should be inserted in the Regulations of 1899, or whether they might
be placed together with Article 54 of those Regulations after the provisions of the
Convention which you have already adopted on the subject of the rights and duties
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of neutral States. For the moment, we confine ourselves to submitting them to
you with a new temporary numbering. Finally, we repeat for the sake of em-
phasis the recommendation which the Commission has already asked you to
express in the sense of a proposition of Luxemburg, as follows:

The maintenance of pacific relations, more especially of the commercial
and industrial relations existing between the inhabitants of the belligerent
States and neutral States, merits particular protection on the part of the
civil and military authorities.

Mr. President and Gentlemen: It is not without regret, we must repeat,
that the Commission has concluded to cut out from this project four articles whose
elaboration had cost long and patient work. It is better, however, to hold to a
less result but a sure one accepted by all than to preserve texts that are contra-
dictory or lacking the authority which only a general agreement can give them.
To tell the truth, the obstacle which our good-will and our efforts have vainly
sought to surmount is the fact that at the present time opinions are still too diver-
gent to permit an international codification. Such a work, which we must thus
renotince to-day, remains nevertheless in our eyes highly useful and desirable.
And that 1s why, inspired by the sentiments expressed in the Commission by his
Excellency Mr. Evscuen and his Excellency Mr. NeLipow, the President of the
Conference, we take the liberty of drawing the attention of the Governments to
this very important question of neutral persons in their relations with belligerents.
In spite of the unfavorable circumstances which have so appreciably diminished
the immediate result, our labors shall not have been in vain if they can bring the
Powers to attempt to establish, through arrangements concluded between them,
precise and uniform rules regulating the situation of the ressortissants of one
State in the territory of another with respect to military burdens. By proceeding
thus, an end would be put to the uncertainty prevailing nowadays in this matter
on more than one point, disputes which might arise therefrom would be prevented,
and preparation would be made for the day when a new and more fortunate Con-
ference will arrive at a general and complete understanding on the question of
neutrals in the territory of belligerents. “We think it our duty to emphasize this
résumé of our whole thought, and we cannot better conclude the present report
than by proposing that the Conference give formal expression to the veur which
appear below.

Annex C
[179]
DEFINITIVE PROPOSALS OF THE SECOND COMMISSION RE-
SPECTING THE TREATMENT OF NEUTRAL PERSONS IN
THE TERRITORY OF BELLIGERENT PARTIES?®
1

The nationals of a State which is not taking part in the war are consid-
ered as neutrals.

1 [These four articles became, with a few minor changes, Articles 16 to 19 of Con-
vention V.]
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2

A neutral can no longer avail himself of his neutrality:

(a) If he commits hostile acts against a belligerent party ;. .

(b) If he commits acts in favor of a belligerent party, particularly if he
voluntarily enlists in the ranks of the armed force of one of the parties.

In such a case, the neutral shall not be more severely treated by the.
belligerent State as against whom he has abandoned his neutrality than a
ressortissant of the other belligerent State could be for the same act.

3

The following acts shall not be considered as committed in favor of one
of the belligerent parties in the sense of Article 2, letter b: .

(a) Supplies furnished or loans made to one of the belligerent parties,
provided that the person who furnishes the supplies or who make the loans
lives neither in the territory of the other party nor in the territory occupied
by him, and that the supplies do not come from one of these territories;

(b) Services rendered in matters of police or civil administration.

4

Railway material belonging to neutral States or to companies or private
persons, and recognizable as such, shall not be requisitioned or utilized by a
belligerent except where and to the extent that it is absolutely necessary. It
shall be sent back as soon as possible to its country of origin.

A neutral State may likewise, in case of necessity, retain and utilize to an
equal extent material of the belligerent State found in its territory.

Compensation shall be paid, by one party or the other, in proportion to
the material used, and to the period of usage.

VEUX?

The Conference expresses the vau:

1. That in case of war, the responsible authorities, civil as well as mili-
tary, should make it their special duty to ensure and safeguard the main-
tenance of pacific relations, more especially of the commercial and industrial
Eelations between the inhabitants of the belligerent Powers and neutral

tates;

2. That the high Powers should seek to establish, through agreements
between themselves, uniform contractual regulations determining, with re-
spect to military charges, the relations of each State toward foreigners resid-
ing within its territory.

! [These vaur were adopted by the Conference without remark in the plenary session
of September 21. Aunte, p. 164 [164-165]. For their subsequent history in the General
Drafting Committee, see post, p, 574 [580], Cf. their wording in the Final Act, veur nos.
2 and 3, post, p. 689 [700].
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Annex D
[180]

DRAFT CONVENTION RELATIVE TC THE CREATION OF AN
INTERNATIONAL PRIZE COURT

REeprorT 1O TIIE CONFERENCE!

Although the question of the establishment of an international prize jurisdic-
tion had not been mentioned in the Russian program, no objection was raised
when during the second plenary meeting their Excellencies Baron MARSCHALL
voN BiesersTeIn and Sir Epwarp Fry announced their intention to present pro-
posals concerning the establishment of such a jurisdiction. His Excellency Mr.
Horace Portir cordially seconded the initiative thus taken. As the first dele-
gate of Germany remarked, the proposal is intimately connected with the work of
the First Conference; and “ as it relates to the pacific settlement of disputes, it
falls within the class of work assigned to the First Commission.” So the Con-
ference decided.

In its first meeting the First Commission had before it:

1. A proposal of the German delegation on prize jurisdiction ;2

2. A proposal of the English delegation for a draft Convention relative to a
Permanent International Court of Appeals.?

The Commission decided to divide itself into two subcommissions, of which
the second should consider the questions relating to maritime prizes. It is of the
work of this second subcommission that the present report gives an account.

In its meeting of June 25, the subcommission, seeing that it had before it two
projects which, although having the same purpose, were inspired by very different
ideas, felt that it could not accept as a basis for discussion either the German or
the Dritish proposals without appearing at the outset to be giving the preference
to one over the other. It therefore decided that a list of questions should be
drawn up, specifying, according to these projects, the questions to be settled, in
order to give an opportunity for an exchange of views thereon. A committee
composed of his Excellency Sir Epwarp Fry and Messrs. KrIEGE and RENAULT
was directed to prepare this list of questions,* which gave rise to an important
exchange of views in the meetings held July 4 and 11. The highly authoritative
representatives of the German, English and American delegations addressed the

subcommission in explanation of the principal points of the projects; and
[181] other delegates made known their personal views on the subject. The sub-

1 This report was made to the First Commission by a committee composed, first, of
the members of the Bureau, their Excellencies Messrs. BarRBosA and MErey, honorary presi-
dents; his Excellency Mr, Léon BoUrcrols, president; Mr. LaMMAscH, associate president;
their Excellencies Messrs. Esteva, PompiLy, Rancasg, and Kriece, presidents, and Mr.
MAURA, secretary; then, as having been designated by the second subcommission in its meet-
ing of July 11, his Excellency Sir Epwarp Fry (Great Britain), his Excellency Baron Mar-
SCHALL VON BirBersTEIN (Germany), Mr. Louis RenauLt (France), reporter, their Excel-
lencies Mr. CHoaTE (United States), Count TornIerLr (Ttaly), Mr. Hacerur (Norway),
Marquis pE SoveraL (Portugal), Mr. Loerr (Netherlands), and Mr. HAMMARSKJOLD
(Sweden). The report has been supplemented on some points to cover various observations
made in the Commission (meeting of September 10).

2Vol. ii, First Commission, annex 88.

8 Ibid., annex 89

4 Ibid., annex 90,
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commission, on motion of his Excellency Mr. Lfon Bourcrors, then referred
the two propositions for a detailed examination to a committee composed of
the members of the bureau, the three authors of the list of questions, and repre-
sentatives of States designated by the German and Dritish delegations. It is thus
that the committee which makes the present report was constituted.

Defore the committee of examination really began its work, conferences were
held by the two delegations which had taken the initiative with regard to regulating
this subject. Other delegations soon mingled in these negotiations and as a result
the committee had before it a joint proposition of the delegations of Germany, the
United States, France, and Great Britain for a convention relative to the estab-
lishment of an International Prize Court.r This proposition was discussed in the
meetings of August 12, 17 and 22, and after passing two readings and being
amended in several respects it was adopted by the Commission in the form of the
project now submitted to you.?

We have of course no idea here of attempting a treatise on the theory or his-
tory of this subject; our main endeavor will be to comment as clearly as we can
on the provisions which we ask you to vote. It nevertheless appears indispensable
to preface this commentary with a few general observations.

For a very long time it has been admitted that “ all prizes ought to be passed
on judicially ”; and probably for quite as long a time complaints have been made
of the way in which such judgments are given. It is easy to understand why this
is so.

The intervention of an adjudication, even that of the captor, constitutes in the
case of an enemy ship a superiority of naval warfare over land warfare where the
acts of the military authority are followed by no judicial investigation but produce
their effect of themselves. The right of capture maintained with regard to enemy
private property on sea requires, in order that its effect be final, a confirmation by
judicial authority, and there seems to be here a concession on the part of the bel-
ligerent which has perhaps not been inspired by the single consideration of self-
interest. But the situation is quite different when the seizure is of a neutral
vessel. The captor then relies upon a real or a pretended violation of neutrality.
A question of fact or of law has to be settled. It concerns the subjects of coun-
tries with which the belligerent continues in peaceful relations; it has its origin in
acts committed on the high seas where no State can invoke a general right of
legislation and jurisdiction. How shall this question be settled? An adjudica-
tion seems in this case to be a necessity rather than a concession, as in the pre-
ceding case. To whom shall the jurisdiction belong? As a matter of fact it is
assumed by the captor. For a long time there was hardly any distinction made
between neutrals and enemies; all cases of seizure were incidents of war which
could be controlled only by the authorities of the very State to which the captor
helonged. The neutral, it was said, is judged less as a neutral than as an enemy
since by his acts he has lost the benefits of neutrality and cannot claim the pro-
tection of his Government. Not only is the neutral dragged before the courts of
the captor, but he is also almost always subjected to rules of proof or of pro-
cedure derogatory of the common law. Rationally, as a violation of neutrality

ought no more to be presumed than a crime, the captor should play the role
[182] of claimant in order to have the seizure validated and confiscation of the
ship or cargo decreed as a consequence. Most often it is quite otherwise,—

1Vol. ii, First Commission, annex 91,
2 Jbid., anrex 93.
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the one whose property has been seized is the claimant and has the burden of
proving the illegality of the capture.

HUBNER seems to have been the first to have criticized such a practice. He
invoked the principle of the freedom of the sea and the rule that one cannot be"
judge in his own cause. To the argument that the neutral has no right, in the
premises, to the benefits of neutrality, it was easy to answer that the very question
to be decided is thus prejudged. The guaranties held out by the jurisdiction of
the captor are diminished by the circumstances that agreement does not always
prevail among nations on the rules applicable in naval warfare, that this jurisdic-
tion will naturally apply the rules decreed by its own sovereign, and that these
rules will not always be in harmony with international law.?

It has doubtless been claimed that prize courts really have an international
character, and eminent magistrates have made on this subject declarations that
have been most reassuring from a theoretical standpoint. They have asserted
their independence of arbitrary orders and “ their right to ignore instructions con-
trary to the law of nations and to consult only that universal law to which all
civilized princes and States recognize that they are subject and to which none of
them can pretend to be superior.” 2 As a matter of fact the instructions and
orders of a Government are presumed by the courts which it constitutes to con-
form to the law of nations, and we find no case where a prize court has refused
to apply an order of its Government on the ground that it was contrary to the law
of nations.

Indeed, if one goes to the bottom of things one finds that the prize courts are
really national courts passing judgments on international (uestions; they must
apply the laws of their country without inquiring whether these laws are in har-
mony with international law or not. That does not mean that a State can regulate
its international relations by its own laws or regulations as it chooses; it is respon-
sible to other States for every violation of the principles of international law
whether such violation be the result of a defective legislation or jurisprudence, or
of arbitrary acts on the part of the Government or its agents.

It is not surprising that in these circumstances the decisions of prize courts
have often given rise to well-founded complaints that they applied arbitrary rules
or that they were in themselves incorrect. A magistrate is still a man, he shares
the feelings, the prejudices, and the passions of the country to which he belongs,
and this is particularly true when his country is engaged in war. Can one always
exercise the requisite restraint when balancing in the one scale the acts of officers
defending the interests of their country amid most difficult and perilous circum-
stances, against acts in the other of merchants whom one is inclined to consider
as having tried to take advantage of the war to speculate and enrich themselves?

Again, individuals have frequently complained to their Government of adverse
judgments of prize courts, and when their Government was strong it would espouse
their complaints before the Government of the prize tribunals. Diplomatic claims
have resulted, some of which have been adjusted directly and others have given

rise to disputes settled sometimes by arbitration.
[183] How correct this state of affairs?

Gavriant advocated a plan that is very simple in appearance. If the nation-
ality of the captured ship is hostile, the jurisdiction of the captor is naturally

1 Hiibner, De la saisie des bdtimens neutres, vol. ii, p. 21 (The Hague, 1759).
2 Sir James Mackintosh,
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competent ; but if its neutral character is admitted, the jurisdiction of the cap-
tured should decide the case. Such a system had scarcely any chance of success.
In the first place, the jurisdiction of the neutral would offer no more guarantees
of impartiality than the jurisdiction of the belligerent. Besides, the nationality
itself of the vessel might be in dispute. Who would then be the judge?

The Institute of International Law has studied the question for a long time.
In 1875, at the session held at The Hague, it appointed a committee to study a
project for the organization of an international prize tribunal; but it was not until
1887 that it adopted its international regulations on maritime prizes. So far as
jurisdiction is concerned, the principle laid down was that  the organization of
prize tribunals of first instance remains regulated by the legislation of each State ”’;
the essential provision being as follows: “ At the beginning of every war each
belligerent party establishes an international court of appeal for maritime prizes.
Each of these tribunals is constituted as follows: The belligerent State shall itself
name the president and one of the members. It shall also designate three neutral
States each of which shall choose one of the three other members.” :

Compared with the project which we submit to you, that project may appear
timid. It was nevertheless thought quite venturesome by many, and its authors
who in recent years have touched on the matter have remarked that their project
met with no favor among the Governments. One of the most authoritative, after
having pointed out the principal objections that might be advanced, concluded:
“ However ideal it may seem at first sight, the international prize tribunal appears
to us to be something that cannot be realized. In any case Great Britain is not
ready to agree to its creation. English authors do not discuss it; they do not even
mention it.”” ! .

Therefore, in this matter Governments have realized what writers have not
dared to hope for, and it is proper to render homage to the initiative taken by
Germany and Great Britain. They have resolutely renounced ancient errors and
have proposed the institution of an International Prize Tribunal. To be sure,
they would not organize it in the same way, their ideas differ on several important
points; and at the outset an agreement seemed quite difficult, we may say almost
impossible, to some of us. Nevertheless, thanks to genuine good-will and to a
keen desire for an agreement, a single project has resulted from these divergent
proposals. It would be a vain task to seek the origin of each of the rules of this
project in one or other of the original propositions. Those propositions have
totally disappeared, to be welded into a single work which alone is now to be con-
sidered and which is a great honor for those who first negotiated for an agreement.
May we be allowed to remark on the beneficent influence of this environment?
How many years of diplomatic negotiations would have been necessary to arrive
at an agreement upon so.difficult a subject when starting from positions so op-

posed! The Conference has changed years into weeks, thanks to the inti-
{184] macy which it begets among men and among ideas as well, and to the

sentiment of justice that it tends to make predominant over particular
interests.

1Le droit de la guerre maritime d’aprés les doctrines anglaises contemporaines, by
Charles Dupuis, sec. 289. Paris, 1899. A highly esteemed German author, after having
mentioned the work of the Institute of International Law, added: “ Eine Aussicht auf
Verwirklichung bieten aber diese und frithere auf dasselbe Ziel gerichtete Bestrebungen fiir
absehbare Zeit nicht” Perels, Das internationale éffentliche Seerecht der Gegenwart, 2nd
ed., 1903, p. 302.
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The project which we submit to your approval is certainly imperfect in spite
of our prolonged efforts. Nevertheless, we feel that it constitutes a considerable
progress of the idea of justice in international relations and that it does honor to a
Peace Conference. A superficial view may cause one to say that organizing a
prize jurisdiction is working solely with regard to war. Let us say emphatically
that it is also distinctly a work of peace, introducing law into a subject hitherto
left to arbitrariness and violence. If there are disputes in which the traditional
reserves respecting vital interests and national honor especially arise, it is when
there are disputes on the correctness of decisions of prize tribunals, which examine
into the validity of captures effected by officers of the navy and into the legality
of the enactments in virtue of which the prizes have been taken. We are con-
vinced that, if unfortunately a naval war takes place, not only will the private
interests that have hitherto been left without effective protection find assist-
ance in the new jurisdiction, but that the very existence of this jurisdiction will
have a restraining influence on Governments and courts by rendering them more
careful to respect the principles of international law and equity. We also think
that many of the diplomatic difficulties of a nature sometimes to bring about con-
flict, as has been the case in the past, will be thus swept away and that peace will
have a greater chance to prevail between belligerents and neutrals. Finally, we
think that it is not a matter of indifference, for the orderly development of inter-
national relations, to have created this first permanent judicial organism, which,
in a limited but singularly important field, provides for the needs of the com-
munity of States. Could this community bring its conscience more and more to
think of its duties as well as of its rights, international relations will gain the
security needful for them.

Let us now examine the project itself.

The title * International Prize Court ” has been finally accepted to replace that
of “ High International Prize Court,” which was found in the German proposal,
and that of “ Permanent International Court of Appeal” which appeared in the
British proposal. The title which we ask you to adopt is of itself very simple, it
well shows the character of the new institution and does away with the objections
that the two other names might provoke.

The project is divided into four parts:

I. General provisions;

II. Constitution of the International Prize Court;

II1. Procedure in the International Prize Court;

IV. Final provisions.

Part 1.— General provisions

The purpose of this part is to determine the extent of the jurisdiction of the
International Court and its powers.

[185] The general principle is that every case of prize shall be decided by a prize

court, whether neutral or enemy property is involved, either ship or cargo.

The Convention applies only when an international interest is involved. To be

sure, in most countries the prize tribunals deal only with matters concerning

enemies or neutrals; it may, however, happen that in certain countries such an

act on the part of a subject as trading with an enemy is brought before a prize

tribunal, whilst in others it would be dealt with in the criminal courts. This

matters little from the point of view which we here take. The relations between
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a belligerent and its nationals are entirely foreign to the present Convention, and
this is implicitly affirmed by the following text. '

ArtIcLE 1

The validity of the capture of a merchant ship or its cargo is decided before a prize
court in accordance with the present Convention when neutral or enemy property is involved,

It has sometimes been asked whether we might not have only an international
prize jurisdiction, and an affirmative opinion thereon was expressed even in our
Commission. The authors of this project, however, have thought that in this
way matters would be complicated without any appreciable advantage. The inter-
national jurisdiction might be weighed down with affairs of little importance
which could be settled more simply and quickly in a national jurisdiction. We
therefore did not touch on national prize courts, which will continue as in the past
to function according to their organization and procedure. The Convention does
not disturb the various countries in their usage.

1f the national prize tribunals remain competent, we can only say that they
decide i1 the first instance, for it may be true that they also decide on appeal and
that the International Court intervenes only afterwards. This is why the ex-
pression ““ court of appeal” could not be applied to the latter. Every country
then continues to organize its prize judiciary and hearings as it chooses; it is
when these have reached a final decision that the international appeal may be
. taken. We shall see farther on (Article 6) that precautions have been taken to
prevent this latitude left to the belligerent captor from leading to interminable’
delays.

The legislation of every country which in the exercise of its sovereignty pre-
scribes the organization of its own prize jurisdiction is likewise competent to
decide whether the judgments there rendered are to be executed or not. It can
therefore leave the definitive judgment to receive its execution in spite of the
appeal, or, on the contrary, it may permit the appeal made to the International
Court to act in bar thereof. :

The only rule imposed by the Convention with respect to the national courts
is that their judgments must be pronounced in public or notified to parties con-
cerned who are neutrals or enemies. This is indispensable in order that the
parties may receive due notice and in order that the period within which they
may appear before the International Court may begin to run against them.

ARTICLE 2
Jurisdiction in matters of prize is exercised in the first instance by the prize courts
of the belligerent captor,
The judgments of these courts are pronounced in public or are officially notified to
parties concerned who are neutrals or enemies.

[186] In what cases may the judgments of the national courts be brought before
the International Court?

A fundamental distinction is necessary.

1. When the judgment of the national court affects the property of a neutral
Power or individual there is always a right of appeal. Clearly it is for neutrals
especially that the establishment of an international jurisdiction can be considered
necessary.

Here the neutral Power is concerned to the same extent as the owner who



SIXTH MEETING, SEPTEMBER 21, 1907: ANNEXES 185

sees his rights infringed by the judgment of a prize court. The case where a
neutral State might desire to proceed in virtue of its right of sovereignty is dealt
with farther on (Article 4, section 1).

2. When the judgment of the national court affécts enemy property there is
only an appeal in three special cases,

The first case is that of enemy cargo on board a neutral ship. It concerns
for instance the respect to be shown for the principle * the neutral flag covers
enemy’s goods ” in the Declaration of Paris, and it is not only the enemy whose
goods are on the neutral ship who has an interest in this regard but also the neu-
tral himself.

The second case is where an enemy ship has been captured in neutral terri-
torial waters. The right which is in this case first ignored is the right of the
neutral Power; if that Power has made the capture the subject of a diplomatic
claim, this claim must be allowed to follow its normal course. The question will
be settled directly between the neutral State and the belligerent State to which the
captor belongs. But it is possible that the neutral Government may not care to
intervene diplomatically. It can leave the national tribunal to decide and if not
satisfied with the judgment it may appear before the International Court as pro-
vided in Article 4, section 1; this is not a case in which the enemy individual is
permitted to prosecute an appeal before the International Court.?

Finally, an appeal to the International Court is allowed when the enemy
individual alleges that the capture has been effected in violation of a provision
of a Convention in force between the belligerent Powers. The International
Court is therefore thus called upon to ensure respect for an international engage-
ment, and this is quite natural. It is proposed to go a little further. Suppose
the belligerent captor had issued certain legal enactments, and that the individual
alleges that the tribunal has misconstrued these very enactments in deciding
against him. In this case there would be a special injury for which he might
ask redress from the International Court. It results from this restricted enumera-
tion that an appeal could take place on the basis of a judicial decision affecting
enemy property only if it could be alleged that there had been violated either a
conventional rule in force between the two belligerents or an enactment issued
by the belligerent captor. The allegation of a violation of a rule of customary
law or of a general principle of the law of nations would not suffice. The inter-
ests of enemies are not safeguarded to the same degree as the interests of neu-
trals.

In the cases in which the appeal is allowed, it may be based on fact or law.
Has or has not a ship been captured in the territorial waters of a neutral State?
What is its nationality? Has it attempted to violate a blockade? and so forth

indefinitely. :
[187] ARTICLE 3

The judgments of national prize courts may be brought before the International
Prize Court—
(1) When the judgment of the national prize courts affects the property of a neutral
Power or individual;
(2) When the judgment affects enemy property and relates to:
(a) Cargo on board a neutral ship; i
(b) An enemy ship captured in the territorial waters of a neutral Power, when that

Power has not made the capture the subject of a diplomatic claim;

1 [C{f. Article 4, section 2.]



186 PLENARY CONFERENCE

(¢) A claim based upon the allegation that the seizure has been effected in violation,
either of the provisions of a convention in force between the belligerent Powers, or of an
enactment issued by the belligerent captor. .

The appeal against the judgment of the national court can be based on the ground -
that the judgment was wrong either in fact or in law.

In cases where an appeal is admissible, by whom may it be brought?

1. It may be brought by a neutral Power under a variety of circumstances.
Naturally this Power can act when it alleges that the judgment of the national
tribunals injuriously affects its property ; it is then like a neutral individual whose
property has been injuriously affected. Dut besides, a neutral Power may act to
defend the interests of its nationals or its own sovereign interests. It is well to
lay stress on this. One of the points of difference between the German and
DBritish proposals was precisely whether States alone or individuals also should
have the right of appeal. For several reasons, especially in order to better safe-
guard the interests of individuals who might suffer through the negligence or
undue reserve on the part of a neutral Government, and also in order to relieve
as much as possible neutral foreign offices from irksome business, the appeal
was opened to individuals. But while allowing this solution, we have had to
bear in mind that in certain cases a neutral Government might judge it necessary
either itself to defend the interests of its nationals before the Court or, on the
other hand, to forbid them access to this Court. The public interest must out-
weigh private interests; any difficulty that may arise on this score between a
Government and its nationals is a purely domestic one; it does not at all concern
the International Court.

There is another case in which a neutral Power may intervene to safeguard
its sovercignty. This is avhen it is alleged that the capture of an enemy ship has
taken place in its own territorial waters. In such circumstances the neutral
Power may choose between two procedures. It may select the diplomatic channel
and address itself directly to the Government of the captor in order to obtain
satisfaction; or it may leave the owner of the captured ship, if the legislation
of the captor permits, to take his complaint of the irregularity of the seizure be-

fore the national tribunals, and then, if in spite of his so doing the irregu-
| 188] larity is not admitted, it may take the matter to the International Court.

The statement of the cases in which a neutral Power may appear before
the International Court is to be understood as restrictive.

2. A neutral individual may in principle always appeal when the judgment
of the national tribunals injuriously affects his property. It is to be borne in
mind, however, that, as has been explained above, the Power to which he belongs
has the right, either to forbid him access to the Court, or itself to act there in
his stead and place. Precaution has been taken to permit a neutral Power to
make use of the option thus reserved to it.2

3. Finally the right to appeal has been recognized in behalf of an individual
subject or citizen of an enemy Power, though not in all cases, when the judgment
of the national courts concerns enemy property.? The case of a vessel captured
in neutral waters is excepted ; in which case the Power whose neutrality has thus
been violated alone has the right to appeal to the International Court.

The cases where an appeal is admissible and the persons qualified to bring it

1 See Article 29, paragraph 3.
2 Cf. Article 3, section 2.
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have just been indicated. When an appeal has actually been brought, the Inter-
national Court alone is competent to pass on the question whether this appeal is
or is not to be received. It does not seem necessary to say this expressly; the
principle being that a tribunal is naturally the judge of its own competence, as
is recognized in the Hague Convention of July 29, 1899, for the pacific settle-
ment of international disputes (Article 48). 1f, in Article 29, paragraph 1, our
project provides that the national court in which a notice of appeal has been en-
tered is to transmit the record of the case to the International Bureau without
counsidering the question whether the appeal was entered in due time, it is because
otherwise, as we are there dealing with a mere physical certification, that court
might do so and come to the conclusion that it is useless to transmit the record of
a case definitely settled. It cannot be concluded from such a provision that the
court might in other cases have a power of decision which should not belong to
it. It should always transmit the record, since the International Court is the
sole' judge of what is to be done with the case. Such is the explanation given
by the reporter to the First Commission ! in response to a request for explanation
from his Excellency Mr. Asser. This explanation met with no objection and it
does not appear necessary to make any addition to the text.

ARTICLE 4

An appeal may be brought:

(1) By a neutral Power, if the judgment of the national tribunals injuriously affects
its property or the property of its nationals (Article 3, No. 1), or if the capture of an
enemy vessel is alleged to have taken place in the territorial waters of that Power (Article
3, No. 2D);

(2) By a neutral individual, if the judgment of the national court injuriously affects
his property (Article 3, No. 1), subject, however, to the reservation that the Power to
which he belongs may forbid him to bring the case before the Court, or may itself undertake
the proceedings in his place;

(3) By an individual subject or citizen of an enemy Power, if the judgment of the
national court injuriously affects his property in the cases referred to in Article 3, No. 2,
except that mentioned in paragraph b.

[189] It has been observed that the owners of a ship or cargo are not the only per-
sons that may suffer damage by a capture. Rights may have been granted
over a ship or its cargo, rights of mortgage or other similar ones, of such a kind
that the real parties in interest will not always be the owners. Is it not necessary
to open to them likewise this international appeal? The affirmative has been
accepted without difficulty. The only condition is that the persons in question
shall have taken part in the proceedings before the national court. If, therefore,
according to the legislation of a country, the owners in the strict sense of the
term are alone allowed to appear in a prize case, they alone will be able to appeal
against the judgment given. The other persons in interest, underwriters, bailees,
etc., although injured by the judgment, could not attack it before the International
Court. A neutral Power is the only party that can appeal directly against a judg-
ment when it has not appeared in the proceedings wherein this judgment has
been rendered.
The interested persons of whom we have just spoken can sue only on the
same conditions as those from whom they derive their rights. Thus, such a per-
son, if a neutral, can be prevented from acting by his own State, as has been

1 Meeting of September 10,
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explained abovel Dut he could not be excluded by the Power of which the
owner from whom he has derived his rights is a national. This Power, whose
national might have only a small interest in the prize case, might perhaps, for
political reasons, surrender too cheaply the case of the true party in interest.

Let us suppose the case of two persons who derive their rights from and
are entitled to represent the same owner, and who are of different nationality.
For example, the same ship has been insured by two companies located in neu-
tral countries, in Belgium and in Switzerland. On the one hand, it is not neces-
sary that the two insurers combine to bring the appeal, each being able to do so
to the extent of its interest. On the other hand, a neutral Government can pre-
vent an appeal on the part of its own nationals only. If one of the insurers is
‘prevented by his Government from proceeding, the other may bring the appeal
to safeguard his own personal interest, unless his own Government prevents him.
These explanations given by the reporter to the Commission in the meceting of
September 10 met with no objection. They were called forth by observations
of their Excellencies Messrs. Asser and BeerNAERT, and are in explanation of
the addition of the second sentence to the first paragraph of Article 5.

It matters little whether we are dealing with persons deriving their interest
and title from an individual or from a neutral Power, from the moment that the
property of the latter is the subject of the decision.

ARTICLE 5

An appeal may also be brought on the same conditions as in the preceding article, by
persons belonging either to neutral States or to the enemy, deriving their rights from and
entitled to represent an individual qualified to appeal, and who have taken part in the pro-
ceedings before the national court. Persons so entitled may appeal separately to the extent
of their interest.

The same rule applies in the case of persons belonging either to neutral States or to the
cnemy who derive their rights from and are entitled to represent a neutral Power whose
property was the subject of the decision,

The national prize courts should decide in the first instance and we have
desired to leave them to function according to their own rules. This is what
has been clearly laid down in Article 2. Nevertheless, it was necessary to recon-

cile this principle with the necessity of preventing a prize case from lasting
[190] indefinitely. This result has been obtained by means of two distinct rules.

1. Cases within the jurisdiction of the International Court cannot be dealt
with by the national tribunals in more than two instances. It is for the legisla-
tion of the belligerent captor to decide, on the one hand, whether there shall be
one or two instances, and, on the other, in case there may be two, whether both
must be taken or whether the appcal will be permitted from the judgment in the
first instance. Opinions on this point may differ. ,

2. The limitation to two instances was not sufficient to avoid the risk of
cases lasting too long. Even with only one trial the case might remain unde-
cided for an indefinite time. So it was proposed to rule, although in principle
the international appeal presupposes a final judgment against which it is brought,
that the case may be carried direct to the International Court if a final judgment
has not been rendered by the national courts within two years from the date
of capture. This can be done whether there has been no judgment at all or

1 See Article 4, section 2.
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whether after a judgment in the first instance the appeal court has not come to
a decision within the prescribed period.

The period of two years has been chosen because it is necessary to take into
account the very different circumstances in which a prize case may be brought
before a court and Wthh may lead to delay. Nevertheless, it is to be hoped that
prize courts will use “ due diligence ” and try to do justice in the shortest time
possible.

ARTICLE 6

When, in accordance with the above Article 3, the International Court has jurisdiction,
the national courts cannot deal with a case in more than two instances. The municipal
law of the belligerent captor shall decide whether the case may be brought before the
International Court after judgment has been given in first instance or only after an appeal.

If the national courts fail to give final judgment within two years from the date of
capture, the case may be carried direct to the International Court.

What rules of law shall the new prize court apply?

This is a question of the greatest importance, the delicacy and gravity of
which cannot be overlooked. It has often claimed the attention of those who
have given thought to the establishment of an international jurisdiction on the
subject we are considering. .

If the law of maritime warfare were codified, it would be easy to say that
the International Prize Court, like the national courts, should apply international
law. It would be a regular function of the International Court to revise the
decisions of the national courts which had wrongly applied or interpreted inter-
national law. International courts and national courts would decide in accord-
ance with the same rules, which it would be supposed ought merely to be inter-
preted more authoritatively and impartially by the former courts than by the
latter. But this is far from being the case. Upon many points, of which some
are of great importance, the law of maritime warfare is still uncertain, and
each State formulates it in accordance with its own ideas and interests. In spite
of the efforts made at the present Conference to diminish these uncertainties,

one cannot help realizing that many will continue to exist. Hence there
[191] arises a serious difficulty.

It goes without saying that where there are rules established by treaty,
whether they are general or are at least common to the States concerned in the
capture (the captor State and the State to which the vessel or cargo seized be-
longs), the International Court will have to conform to these rules. Even in the
absence of a formal treaty, there may be a recognized customary rule which
passes as a tacit expression of the will of States. But what will happen if posi-
tive law, written or customary, is silent? The solution dictated by the strict
principles of legal reasoning does not appear doubtful. Wherever the positive
law has not expressed itself, each belligerent has a right to make his own regula-
tions, and it cannot be said that they are contrary to a law which does not exist.
In this case, how could the decision of a national prize court be revised when it
has merely applied in a regular manner the law of its country, which law is not
contrary to any principle of international law? The conclusion wou'd therefore
be that in default of an international rule firmly established, international adjudi-
cation shall apply the law of the captor.

Of course it is easy to offer the objection that in this way we should have a
law which is very changeable, often very arbitrary and even conflicting, certain
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belligerents using to an excess the latitude left by positive law. This would be
a reason for hastening codification of the latter in order to remove the deficiencies
and uncertainties which are complained of and which bring about the difficult
situation just pointed out.

However, after mature reflection, we believe that we ought to propose to
you a solution, bold to be sure, but calculated considerably to improve the prac-
tice of international law. “If no generally recognized rule exists, the Court
shall give judgment in accordance with the general principles of justice and
equity.” It is thus called upon to create the law and to take into account other
principles than those to which the national prize court whose judgment is ap-
pealed from was required to conform. We are confident that the judges chosen
by the Powers will be equal to the high mission thus entrusted to them, and that
they will execute it with moderation and firmness. They will point practice in
the direction of justice without upsetting it. A fear of their just decisions may
mean the exercise of more wisdom by belligerents and national julges, may lead
them to make a more serious and conscientious investigation, and thus prevent
the adoption of regulations and the rendering of decisions which are too arbi-
trary. The judges of the International Court will not be obliged to give two
judgments contrary to each other by applying successively to two neutral vessels
seized under the same conditions different regulations established by the two
belligerents. To sum up, the situation created for the new Prize Court will
greatly resemble the condition which long existed in the courts of countries where
the laws, chiefly customary, were still rudimentary. These courts made law at
the same time that they applied it, and their decisions constituted precedents,
which became an important source of law. The essential thing is to have judges
who inspire perfect confidence. If we were to wait until the system of iuterna-
tional law is complete, before having judges to apply it, the event would be a
prospective one which even the youngest of us could hardly expect to see. A
scientific society, such as the Institute of International Law, was able, by devoting
twelve years to the work, to prepare a set of international regulations on mari-
time prizes in which the organization and the procedure of the International
Court hold only a limited place. The community of civilized nations is more
difficult to set in movement than an association of jurisconsults; it must be influ-
enced by other considerations or even other prejudices, the reconcilement of

which is not so easy as that of legal opinions. Let us therefore agree that
[192] a court composed of eminent judges shall be entrusted with the task of

supplying the deficiencies of positive law until the codification of interna-
tional law regularly pursued by the Governments shall simplify their task.

The ideas which have just been set forth will be applicable to questions re-
lating to the order and mode of proof. In most countries arbitrary rules exist
regarding the order of proof. To use a technical expression, upon whom does
the burden of proof rest? To be logical, one would have to say that it is the
captor’s place to prove the legality of the seizure that he has made. This is
especially true when a violation of neutrality is charged against a neutral vessel.
Such a violation should not be presumed. And yet the captured party is fre-
quently required to plead the nullity of the capture, and consequently its illegality,
so that in case of doubt it is he who, as plaintiff, loses the suit. This is not equi-
table and will not be imposed in the International Court.

What has just been said respecting the order of proof also applies to the
mode of proof, regarding which more or less arbitrary rules exist. How shall
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nationality, ownership, and domicile be proved? Is it to be only by means of the
ship’s papers, or also by means of documents produced elsewhere? Ve intend
to leave the Court full power to decide.

Finally, in the same spirit of broad equity, the Court is authorized to dis-
regard failure to comply with the procedure laid down in the enactments of the
belligerent captor, when it is of opinion that the consequences of complying
therewith are unreasonable. For instance, there may be provisions in the law
which are too strict with regard to the time allowed for taking an appeal or which
enable a relmquxshment of the claim to be too easily presumed, etc.

There is a case in which the International Court necessarlly applies sunply
the law of the captor, namely, the case in which the appeal is grounded on the
fact that the national court has not observed a legal provision enacted by the
belligerent captor. This is one of the cases in which a national of the enemy is
allowed to appeal?

Article 7, which has thus been commented upon, is an obvious proof of the
sentiment of justice which animates the authors of the project, as well as of the
confidence which they repose in the successful operation of the institution to be
created.

ARTICLE 7

If the question of law to be decided is covered by a treaty in force between the
belligerent captor and a Power which is itself or whose subject or citizen is a party to the
proceedings, the Court is governed by the provisions of the said treaty.

In the absence of such provisions, the Court shall apply the rules of international law.
If no generally recognized rule exists, the Court shall give judgment in accordance with the
general principles of justice and equity.

The above provisions apply to questions relating to the order and mode of proof.

If, in accordance with Article 3, No. 2¢, the ground of appeal is the violation of an
enactment issued by the belligerent captor, the Court will enforce such enactment.

The Court may disregard failure to comply with the procedure laid down in the enact-
ments of the belligerent captor, when it is of opinion that the consequences of complying
therewith are unjust and inequitable.

\What judgments may the Court render?
Three hypotheses are to be provided for.
[193] The Court affirms the judgment of the national court and, consequently,
pronounces the capture of the vessel or cargo to be valid. The vessel or
cargo is then disposed of in accordance with the laws of the belligerent captor,
which are the only ones applicable in this case.

The Court pronounces the capture to be null, and, consequently, orders resti-
tution of the vessel or cargo found to have been unjustifiably seized. It may
happen that such restitution will be sufficient to satisfy the demands of justice. .
It may also happen that it will not be sufficient, because an unjust injury has been
caused and ought to be made good. This will depend on the circumstances, which
may be greatly varied. The captain of the captured vessel may have been free
from reproach, or he may have given rise to suspicions through his own fault;
and it matters not if he justifies his conduct in the end, he will have to bear the
injurious consequences of his act. The Court will judge. If the vessel or the
cargo has been sold or destroyed, as may happen in many cases, especially if the
final judgment of the national court has been executed without regard to the non-

1 Article 3, No. 2 ¢, in fine.
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suspensory appeal, as was said above, the Court shall determimf. the compensa-
tion to be given on this account to the owner or those deriving interest through
him.

The same award of the Court may contain decisions of both kinds, validating,
for instance, the capture of the vessel and annulling the seizure of the cargo in
whole or in part.

Finally, we may suppose that the capture had been pronounced null by the
national court. In this case we can imagine an appeal being made only because
the party obtaining this award had asked damages which were not allowed him
or which were allowed him only to an extent deemed by him insufficient. He
prays the Court for a judgment allowing him damages, and the Court is com-
petent only on this point. A captor who has lost his suit before the national
courts of his country can obviously not appeal to the international jurisdiction.

ARTICLE 8

If the Court pronounces the capture of the vessel or cargo to be valid, it shall be dis-
posed of in accordance with the laws of the belligerent captor. :

1f it pronounces the capture to be null, the Court shall order restitution of the vessel or
cargo, and shall fix, if there is occasion, the amount of the damages. If the vessel or cargo
have been sold or destroyed, the Court shall determine the compensation to be given to the

owner on this account.
If the national court pronounced the capture to be null, the Court can only be asked to

decide as to the damages.

It goes without saying that the contracting Powers accept in advance the de-
cisions which the International Court may render. And we have thought that
we should repeat the formula given in the Convention of July 29, 1899, with
respect to arbitral awards.

ARTICLE 9

The signatory Powers undertake to submit in good faith to the decisions of the Inter-
national Prize Court and to carry them out with the least possible delay.

Part 1I.— Constitution of the International Prize Court

The Court is composed of judges and deputy judges. When the latter
actually take the place of judges they have all their powers and enjoy the same
advantages. ' '
[194] These magistrates are appointed by the contracting Powers in the propor-
tion which will be indicated further on. Tt has not been thought possible
to suggest to the Powers the classes from which they ought to select the men, who
will have, as has been seen above, a very difficult task to perform, and who ought
to present the most positive proofs of learning and independence. We have em-
ployed only a very general form, which is suggested by Article 23, paragraph 1,
of the Convention of July 29, 1899. '

It is desirable that this appointment be not delayed. This is why we have
fixed a period within which it must be made. The beginning of this period is
defined by the special provision of Article 52, regarding ratification. As the Con-
vention is to take effect six months after ratification, there seems to be a slight
contradiction in requiring within the same period an appointment which will be
made in execution of the Convention. This is only a precautionary measure that
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is indispensable to permit of the Convention actually becoming effective on the
expiration of the time prescribed.

ArTICLE 10

The International Prize Court is composed of judges and deputy judges, who will be
appointed by the signatory Powers, and must all be jurists of known proficiency in questions
of international maritime law, and of the highest moral reputation.

The appointment of these judges and deputy judges shall be made within six months
after the ratification of the present Convention,

The appointment is made for a period of six years. This means that they
cannot be arbitrarily relieved of their ofﬁces—a guarantee necessary to their
independence.

Their appointment can be renewed.

The term of each judge shall be reckoned from the date when his appoint-
ment is notified to the Administrative Council established by the Convention of
July 29, 1899; this Council represents in a manner the whole of the signatory
Powers.

If it is necessary to fill a vacancy by reason of the death or resignation of a
judge, the same method of appointment shall be followed. The new judge is
appointed for a term of six years, not for the remainder of the term of his
predecessor. The personnel of the Court will not be changed suddenly, but only
gradually.

ARTICLE 11

The judges and deputy judges are appointed for a period of six years, reckoned from
the date on which their appointment shall have been notified to the Administrative Council
established by the Convention of July 29, 1899. Their appointments can be renewed.

Should one of the judges or deputy judges die or resign, the same procedure is followed
for filling the vacancy as was followed for appointing him. In this case, the appointment is
made for a fresh period of six years. ’

The judges are naturally all equal in rank. It is necessary, however, as in
every judicial body, to establish an order of precedence and this should be free
from any hierarchical idea. It is seniority in office which determines the rank,
and we have already seen (Article 11, paragraph 1) what determines seniority;

when length of service is equal, it is age that determines. We need
[195] only remark that for judges who merely sit by rota (Article 15, para-

graph 2), it is the date on which they enter upon their duties which should
be taken into consideration, that is to say, the 1st of January of the year in which
they are actually entitled to sit.

As has already been said, the deputy judges when actmg are assimilated to the
judges. Naturally, however, they rank after them.

ARTICLE 12

The judges of the International Prize Court are all equal in rank and have precedence
according to the date of the notification of their appointment (Article 11, paragraph 1), and
if they sit by rota (Article 15, paragraph 2), according to the date on which they entered upon
their duties. When the date is the same the senior in age takes precedence.

The deputy judges when acting are assimilated to the judges. They rank, however, after
them.

It has been thought that it would be proper to grant to the magistrates of
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the International Court the immunities granted by the Convention of July 29,
1899, to the members of a tribunal of arbitration, under the same conditions, in
the performance of their duties and when outside their own country.

It was also desired that the character of their mission should be the subject
of a declaration in due form by themselves before taking their seats. It has been
thought that the Administrative Council, to which notification of their appoint-
ments is to be made, is competent to receive this declaration, which is to be made
in the form of an oath or a solemn promise. As we are making rules for States
having the most varied social and religious conditions, we have chosen a general
formula susceptible of being adapted to individual convictions.

ARTICLE 13

The judges enjoy diplomatic privileges and immunities in the performance of their
duties and when outside their own country.

Before taking their seats the judges must swear, or make a solemn promise before the
Administrative Council, to discharge their duties impartially and conscientiously.

All that precedes has only a secondary importance and cannot cause any
difficulties. We now come to the most delicate questions relating to the compo-
sition of the Court itself.

How many judges shall there be?

We have thought it necessary to constitute a true court and not a judicial
assembly. For this, the number of fifteen judges has been taken as a maximum.
It would have been too much to require that there should always be fifteen judges
present and actually sitting. Various causes may prevent a judge from sitting.
Nine judges shall constitute a quorum.

ArTICLE 14

The Court is composed of fifteen judges; nine judges constitute a quorum.
A judge who is absent or prevented from sitting is replaced by the deputy judge.

[196] Since there would be only fifteen judges and as there are forty-six States,
every State cannot be given the right to appoint a judge under the same
conditions. Here it is that we run squarely against great obstacles and natural
susceptibilities. To avoid embarrassment we may of course conceive of various
combinations having the merit of being very ingenious, but they have also the
defect of not being acceptable to States whose concurrence is indispensable in
founding the new institution. It is requisite that the States which consider
themselves treated less favorably in the allotment of the judges should under-
~ stand that the Powers that are to have the advantage in the designation of judges
are actually those which are making the greatest sacrifice in cooperating to insti-
tute an international jurisdiction. They are those which will most often be
belligerents, and are therefore those which are consenting that the decrees of
their prize courts shall be revised by the International Court and that the latter
shall in this way be called upon to pass on the conduct of their naval officers.
Will not the commercial interests of a small neutral State be more effectively
safeguarded by the working of the new Court than if that State had to rely
entirely on the impartiality of the prize court of the captor, or on the result of
a diplomatic claim? The reply is not doubtful. The different legal systems will
be represented in the Court and it will not be possible to say that this or that
political influence will preponderate. Moreover, it is to be presumed that the
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judges chosen will, with the sole aim of doing strict justice to all, rid themseclves
of any narrow national attitude; they would destroy their usefulness if it were
otherwise.

If it 1s remarked that war is made not only by the great Powers, that it may
be made by a Power less favored than they with respect to the allotment of the
members of the Court, it is proper to reply that the case has been provided for
and the essential right of every State in this matter has been safeguarded, viz.,
that of not seeing the judgments of its prize courts invalidated by a court in which
it is not represented. According to Article 16, a belligerent Power may always
ask that the judge or deputy judge appointed by it should take part in the settle-
ment of all cases arising from the war. Therein lies a guarantee the importance
of which should not be underestimated.

After these general considerations, let us briefly describe the plan which the
First Commission proposes to you.

All the Powers appoint magistrates of the International Court, but these
magistrates are not summoned to sit in the same way. Eight Powers seem to
have a preponderating interest through their navies, the tonnage of their mer-
chant marine, or the importance of their maritime trade, to such an extent that,
by reason of a combination of these several factors, the jurisdiction of an inter-
national court is of most especial concern to them and their subjects, whether
they are neutrals or belligerents. The judges appointed by these Powers are
therefore always summoned to sit. It is not without interest to note that if these
eight Powers are here on the same footing, they are, nevertheless, far from equal
in the matter of war-ships and merchant vessels; there is no need to cite examples.

For the other Powers, there is a rotation regulated by a table which will be
annexed to the Convention, and which indicates, year by year, the judges and

their respective deputy judges. The judge of one Power will sit during
[197] the first three years, the judge of another the last two years. The en-

deavor has been made to make an acceptable classification while taking into-
account the different factors to be dealt with. That the division may be criticized
on this or that point, is possible, and criticism has already been voiced with
ability and eloquence. It is impossible to enter into the discussion of each par-
ticular case. It is not astonishing that inequalities may be found among States:
placed in the same category; still greater inequalities, if possible, exist among
States which have a permanent judge, as has been said before.

Two observations ought to be added. A Power which has, for instance, the
right to have a judge sitting the three first years and a deputy judge for the other
three years, will have the power to designate the same person to fill these two
positions. It is well to mention this because at first sight it might seem a little
strange that after having been judge, one should be a deputy judge. But we are
here referring to duties entirely distinct, whose successive discharge by the same
person is quite natural.

Furthermore, a Power is by no means bound to select a judge of its own
nationality. For the Permanent Court of Arbitration instituted by the Conven-
tion of July 29, 1899, some Powers have already placed on their lists the names
of jurists who are not their subjects. Nothing therefore would prevent several
Powers from designating the same person as judge. Tor instance, State A hav-
ing the right to a judge for the first year, State I to a judge for the second year,
and State C to a judge for the third year, these three States may choose the
same person, who will consequently sit three years under different titles.
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ArTICLE 15

The judges appointed by the following signatory Powers: Germany, the United States
of America, Austria-Hungary, France, Great Britain, Italy, Japan, and Russia, are always
summoned to sit.

The judges and deputy judges appointed by the other Powers sit by rota as shown in
the table annexed to the present Convention; their duties may be performed successively by
the same person. The same judge may be appointed by several of the said Powers.

We have already spoken of the right reserved to a belligerent Power which
would have, according to the rota, no judge or deputy judge sitting in the Court.
The exercise of this right should not have the consequence of increasing the
number of the judges, which cannot exceed fifteen; especially as there may also
be two naval officers acting as assessors (Article 18). One of the judges sitting
by rota must withdraw; this judge will be chosen by lot. Obviously this rule
should not be applied to the judge appointed by the other belligerent.

According to the project, one of the judges entitled to sit according to the
rota should withdraw after the drawing of lots. The first Norwegian delegate
reserved the right to propose that the drawing refer to the judges sitting per-
manently. In a spirit of conciliation, he did not renew his proposal, although
expressing an opinion favorable to the omission of Article 16. .

It goes without saying that the provision is wholly applicab]e in the case

where there are two belligerent Powers with no judge sitting in the Court.
[198] As is evident from these explanations, we did not wish to exclude the Judge

appointed by an interested party from the Court called upon to decide a
case. The principle is very clearly implied in the provision governing the special
case just mentioned. In ordinary arbitration cases the Powers are generally anx-
ious to have their views presented authoritatively and with exactness to the Court
which is to decide these cases, and they can be certain of this only if they have
a judge of their choice in the Court. In a court of three members, if each of
the parties appoints an arbitrator, they are inclined to consider these arbitrators
as the defenders of their interests rather than as real judges, and as a matter
of fact the award is made by the umpire. This is unsatisfactory. The situa-
tion here is different. With the quorum required for the Court, the vote of one
judge will not be so important a factor in the case just referred to. Moreover,
it is to be presumed that a judge appointed to act, not in a specific case, but dur-
ing a definite period, will feel a professional pride which will prevent his con-
sidering himself the advocate of the Power which appointed him. Without doubt,
he will not lay aside his nationality entirely, but his nationality will not be the
only influence exerted upon his Judgment

A final observation must be made in reference to the advisability of having
a judge appointed by the Power interested in the case. It will keep out of the
award reasons which might, without intention on the part of the drafters, be -
a source of legitimate irritation. There are different ways of being right and
of condemning a litigant, and the form should not aggravate the displeasure caused
by the substance.

ARTICLE 16

If a belligerent Power has, according to the rota, no judge sitting in the Court, it may
ask that the judge appointed by it should take part in the settlement of all cases arising from
the war. Lots shall then be drawn as to which of the judges entitled to sit according to the
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rota shall withdraw. This arrangement does not affect the judge appointed by the other
belligerent.

To avoid all suspicion of partiality, certain restrictions have been laid down.
If a person has taken part in the decision rendered by the national prize courts,
or has figured in the case as advocate or counsel for a party, naturally he should
not sit as a judge in the Court.

Another restriction of a general nature is necessary. The judges should
constitute a court and not merely appear on the same list, as is the case with the
members of the Permanent Court of Arbitration established by the Convention
of July 29, 1899. If the members of the latter Court, who act as arbitrators
only on occasion, have, without impropriety, been able to act as agents or coun-
sel before a tribunal of arbitration whose members at times are hardly known
to them by name, it would be different with permanent judges, who cannot leave
their seat in the court one day and resume their place among their colleagues the
next.

ArTICLE 17

No judge can sit who has been a party, in any way whatever, to the sentence pronounced
by the national courts, or has taken part in the case as counsel or advocate for one of the
parties.
[199] No judge or deputy judge can, during his tenure of office, appear as agent or advo-
cate before the International Prize Court nor act for one of the parties in any
capacity whatever.

Prize cases at times involve technical details, for the explanation of which
the presence of a seaman would seem to be useful. Moreover, it may often be
of the utmost importance to the State whose cruisers have made the seizures, the
regularity of which is being attacked before the International Court, to have the
acts of the commanders of these cruisers explained with knowledge and author-
ity. Hence, in one of the original propositions it was stated that the Interna-
tional Court should be composed of five members, viz., two admirals and three
members of the Permanent Court of Arbitration at The Hague. The award,
in reality, would be made by the latter, as the votes of the admirals would fre-
quently cancel each other. The opinion that prevailed is recorded in Article 10,
providing that the Court shall comprise only jurists. Nevertheless we wished
to satisfy those who believe that seamen should take part in the work of the
Prize Court. Each belligerent may designate a naval officer of high rank who
shall sit as assessor. A rather vague expression has been employed because a
more precise title might not have fitted the terminology used in all navies, and in
order to allow every latitude to belligerents. This assessor would act only in a
consulting capacity ; that is to say, his vote could not affect the award. Except
for this important restriction he will take part in the transactions and delibera-
tions of the Court. It goes without saying that the naval officer designated by
a belligerent cannot participate in the hearing of any cases except those in which
this belligerent is a party.

It has seemed just to give the same right to a neutral Power which might
be a party to the litigation, as may happen in the cases provided against by Article
4, paragraph 1. It is even possible that several neutral Powers may be interested,
one in the vessel, another in the cargo. In such a case, they must agree upon a
single officer. If, however, they cannot so agree, each one shall designate an
officer and it shall be decided by lot between them.
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Finally, this privilege has been allowed to the belligerent Power whose na-
tional is a party to the litigation, as in the cases indicated in Article 4, paragraph 3.

ARrTICLE 18

The belligerent captor is entitled to appoint a naval officer of high rank to sit as asses-
sor, but with no voice in the decision. A neutral Power, which is a party to the proceedings,
or whose subject or citizen is a party, has the same right of appointment; if as the result of
this last provision more than one Power is concerned, they must agree among themselves, if
necessary by lot, on the officer to be appointed.

The Court must have a president and a vice president, who shall be elected
under the conditions clearly set forth in the following article.
 If the president and vice president are both prevented from acting, the senior
judge shall preside (Article 38).

ARTICLE 19

The Court elects its president and vice president, every three years, by an absolute ma-
jority of the votes cast. After two ballots, the election is made by a bare majority, and, in
case the votes are equal, by lot.

[200] How are the judges of the Court to be paid?

Their title would not in itself confer on them a right to remuneration.
They must actually discharge the duties which belong to them. They ought,
then, to receive traveling expenses and in addition the sum of one hundred Dutch
florins a day during the session. Traveling expenses apply to the journeys neces-
sary in the service of the Court, that is to say, not only to the trip between the
residence of the judge and the seat of the Court, but also to the journeys neces-
“sary for special missions. See, for instance, Article 36.

The foregoing observations apply to those who actually discharge the duties
of judge, whether regular or alternate judges.

The allowances just spoken of shall be paid through the medium of the In-
ternational Bureau of the Permanent Court established by the Convention of
July 29, 1899.  This Bureau, as will be seen, will be called upon to play an impor-
tant part in the working of the Court.

Judges may not receive from their own or any other Government any re-
muneration as members of the Court, but this shall not exclude the possibility of
their receiving remuneration in some other capacity. The Powers may, by the
terms of Article 10, paragraph 1, designate as judges: magistrates, officials, or
professors, who naturally receive remuneration for their services in these ca-
pacities.

ArTICLE 20

The judges on the International Prize Court are entitled to traveling allowances in
accordance with the regulations in force in their own country, and in addition receive, while
the Court is sitting or while they are carrying out duties conferred upon them by the Court,
a sum of 100 Netherland florins per diem.

These payments are included in the general expenses of the Court dealt with in Article
47, and are paid through the International Bureau established by the Convention of July 29,
1899,

The judges may not receive from their own Government or from that of any other
Power any remuneration in their capacity of members of the Court.

There could be no difficulty regarding the seat of the Court. Compare Arti-
cle 36 of the Convention of July 29, 1899,



SIXTH MEETING, SEPTEMBER 21, 1907: ANNEXES 199

ArTICLE 21

The seat of the International Prize Court is at The Hague and it cannot, except in
the case of force majeure, be transferred elsewhere without the consent of the belligerents.

The Convention of July 29, 1899 (Article 28), organized a Permanent Ad-
ministrative Council composed of the diplomatic representatives of the signatory
Powers accredited to The Hague, and the Minister of Foreign Affairs of the
Netherlands, who was to be president. This Council was given a certain num-
ber of duties of a purely administrative nature. We propose to utilize this ma-
chinery already created and to charge the Council with the same duties with
respect to the Prize Court. It should be noted —a thing that goes without say-
ing — that the Administrative Council shall not necessarily be composed of the
same members in both cases, because the Powers signatory to the two diplomatic
acts, by virtue of which the Council will operate, may not be identical.

[201] ARTICLE 22

The Administrative Council fulfills, with regard to the International Prize Court, the
same functions as to the Permanent Court of Arbitration, but only representatives of con-
tracting Powers will be members of it.

The project likewise utilizes the International Bureau, which has been in
operation since 1900 to the satisfaction of all.

The secretary general of the Bureau must act as registrar.

The Court will need secretaries and assistants, whom it will appoint itself in
the manner that best suits its needs, to be determined by its own regulations.

ARrTICLE 23

The International Bureau acts as registry to the International Prize Court and must
place its offices and staff at the disposal of the Court. It has charge of the archives and
carries out the administrative work.

The secretary general of the International Bureau acts as registrar.

The necessary secretaries to assist the registrar, translators and shorthand writers are
appointed and sworn in by the Court.

According to Article 38 of the Convention of July 29, 1899, the arbitral tri-
bunal decides what language it will itself use and what languages may be used
before it. The project adopts this rule, but improves the wording. The Court
must use only one language in its decisions as well as in its procés-verbaur. Ex-
perience has proved that the existence of two decisions side by side in two differ-
ent languages and of equal authority has many disadvantages. Nevertheless the
Court may permit the use of more than one language before it, either in the cases
or in the proceedings. It shall determine this matter according to the circum-
stances,

There is a limit to this discretionary power. The official language of the
national tribunals that took cognizance of the case may be used.

ARrTICLE 24

The Court determines which language it will itself use and what languages may be used

before it.
In every case the official language of the national courts which have had cognizance of

the case may be used before the Court.
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The project regulates the manner in which the parties may be represented
before the Court, following the lines of Article 37 of the Convention of July 29,
1899.

A difference will be noted between cases where Powers are involved and
those where individuals are involved.

An interested Power appoints a special agent to act for it before the Court.
It may also entrust the defense of its rights to counsel or attorneys. The selec-
tion of these representatives may be made in any way the Power desires, and no

restriction may be imposed upon it.
[202] An individual shall have an attorney, who must be chosen from certain
categories of persons who can give the Court the guarantees it requires.

ARTICLE 25

Powers which are concerned in a case may appoint special agents to act as intermedi-
aries betwen themselves and the Court. They may also engage counsel or advocates to
defend their rights and interests.

ARTICLE 26

A private person concerned in a case will be represented before the Court by an attor-
ney, who must be either an advocate qualified to plead before a court of appeal or a high
court of one of the signatory States, or a lawyer practicing before a similar court, or lastly,
a professor of law at one of the higher teaching centers of those countries.

The Court may have notices to serve and evidence to collect. It may choose
between two methods. It may apply directly to the Government of the Power
in whose territory the notice is to be served, or the evidence collected. Requests
to this effect cannot be refused except in exceptional cases, as indicated by the pro-
visions of prior conventions contemplating analogous cases. The Court also has
the right to make its request through the Power in whose territory it sits.

The project further provides for cases where the Court may wish to collect
the necessary information itself (Article 36).

ARTICLE 27

For all notices to be served, in particular on the parties, witnesses, or experts, the
Court may apply direct to the Government of the State on whose territory the service is to
be carried out. The same rule applies in the case of steps being taken to procure evidence.

The requests for this purpose cannot be rejected unless the Power in question con-
siders them calculated to impair its sovereign rights or its safety. If the request is complied
with, the fees charged must only comprise the expenses actually incurred.

The Court is equally entitled to act through the Power on whose territory it sits.

Notices to be given to parties in the place where the Court sits may be served through
the International Bureau.

Part II1.— Procedure before the International Prize Court

The object of this part is to determine the manner of appeal to the Interna-
tional Court and the procedure to be followed before it.

As to the appeal, it may be taken in two ways: (1) by means of a declaration

in writing presented to the national tribunal which has passed upon the case, in

accordance with the form that is customary in the country: ordinarily it

[203] will be received by the registrar or the secretary; (2) by means of a

declaration addressed to the International Bureau; the latter acting as
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registry to the Court has naturally been recognized as competent to receive a
declaration to be laid before the Court. In order to facilitate appeal, it is even
permissible to advise the International Bureau by telegraph.

The period in which appeal shall be taken is 120 days from the date on which
the decision is considered as known to the parties, whether it has been rendered
in their presence or whether it has been notified to them (Article 2, paragraph 2).

ARTICLE 28
An appeal to the International Prize Court is entered by means of a written declaration
made in the national court which has already dealt with the case or addressed to the Inter-
national Bureau; in the latter case the appeal can be entered by telegram.
The period within which the appeal must be entered is fixed at 120 days, counting from
the day the decision is delivered or notified (Article 2, paragraph 2).

What procedure will then follow?

The record in the case must be placed at the disposal of the International
Bureau, which acts as an office of registry.

If the notice has been given to the national tribunal, it forwards the record
to the International Bureau without delay. It can have no control over the
declaration of appeal and must forward the record, even if it believes that the
period for appeal has expired or that appeal is not admissible. The Court alone
is competent to decide, as has been explained above.

If the notice of appeal has been given to the International Bureau, the na-
tional tribunal is advised by the Bureau and forwards the record.

It has already been seen that the project, while recognizing the right of indi-
viduals to address the International Court, reserves to the neutra