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INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 

THE UNITED STATES OF AMERICA, THE REPUBLIC OF CHINA, 

µIE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRE­

LAND, THE UNION OF SOVIET SOCIALIST REPUBLICS, THE 

COMMONWEALTH OF AUSTRALIA, CANADA, THE REPUBLIC OF 

FRANCE, THE KINGDOM OF THE NETHERLANDS, NEW ZEALAND, 

INDIA, AND THE COMMONWEALTH OF THE PHILIPPINES, 

AGAINST 

ARAKI, Sadao 1 DOHIHARA, Kenji, HASHIMOTO, Kingoro, 

HATA, Shunroku, HIRANUMA, Kiichiro, HIROTA, Koki, 

HOSHINO, Naoki 1 ITAGAKI, Seishiro, KAYA, Okinori, KIDO, 

Koiohi, KIMURA, Heitaro, KOISO, Kuniaki, MATSUI, !wane, 

MATSUOKA, Yosuke, MI~AMI, Jiro, ~"UTO, Akira, NAGANO, 

Osami, OKA, Takasumi, OKAWA, Shumei, OSHIMA, Hiroshi, 

SATO, Kenryo, SHIGEMITSU, U,amoru, SHIMADA, Shigetaro, 

SHIRATORI 1 TQshio, SUZUKI, Teiichi 1 TOGO, Shigenori, 

.TOJO, Hideki 1 UMEZU 1 Yoshijiro. 

JUDGMENT 

The Judgll18nt ot the Tribunal was delivered on 


the 4th through 12ttrlays or November 1948, 
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PART A - CHAPTER I 

Establishment and Proceedings of the Tribunal 

The Tribunal was established in virtue of 

and to implement the Cairo Declaration of the 1st of 

December, 1943, the Declaration of Potsdam or the 

26th or July, 1945, the Instrument of Surrender of 

the 2nd of September, 1945, and the Moscow Conference 

of the 26th of December, 1945, 

The Cairo Declaration was made by the Presi­

dent of the United States of America, the Preside~t 

of the National Government of the Republic of China, 

and the Prime Minister of Great Britain. It reads as 

follows: 

"The several military missions have agreed 

"upon future military operations against Japan. The 

"Three Great Allies expressed their resolve to bring 

"unrelenting pressure against their brutal enemies 

"by sea, land, and air. This pressure is already 

"rising, 

"The Three G11eat Allies are fighting this 

"war to restrain and punish the aggression of Japan. 

"They covet no gain for themselves and have no th,ught 

"of territorial expansion. It is their purpose that 

"Japan shall ba stripped of ali the islands in the 

"Pacific which she has seized or occupied since the 
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"beginning or the first World War in 1914, and that 

"all the territories Japan has stolen from the Chinese, 

"such as Manchuria, Formosa, and the Pescadores, shall 

"be restored to the Republic or China, Ja~ 

"also be expelled from all other territories which 

"she has taken by violenoe and greed, The aforesaid 

"Three Great Powers, mindful of the enslavement of the 

"people of Korea, are determined that in due course 

"Korea shall become free and independent, 

"With these objects in view the three Allies, 

"in harmony with those of the United Nations at war 

"with Japan, will continue to persevere in the serious 

"and prolonged operations necessary to procure the un­

"conditional surrender of Japan," 

The Declaratioit of Potsdam (Annex No, A-1) 

was made by the President of the United States of 

America, the President of the National Government of 

the Republic of China, and the Prime Minister of Great 

Britain and later adhered to by the Union of Soviet 

Socialist Republics, Its principal relevant provisions 

are: 

"Japan shall be given an opportunity to end 

"this war," 

"There must be eliminated for all time the 

"authority and influence of those who have deceived 

"and misled the people of Japan into embarking on 
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"world conquest, for we insist that a new order of 

"peace, security and justice will be impossible until 

"irresponsible militarism 1s driven from the world." 

"The terms of the Cairo Declaration shall 

"be carried out and Japanese sovereignity shall be 

"limited to the islands of Honshu, Hokkaido, Kyushu, 

"Shikoku and such minor islands as we determine." 

"We do not intend that the Japanese people 

"shall be enslaved as a race or destroyed as a nation, 

"but stern justice shall be meted out to all war crimi­

"nals including those who have visited cruelties upon 

"our prisoners." 

The Instrument of Surrender (Annex No. A-2) 

was signed on behalf af the Emperor and Gover,runent •f 

Japan and on behalf of the nine Allied Powers. It con­

tains inter alia the following proclamation, under­

taking, and order: 

"We hereby proclaim the unconditional SUl'ren­

"der to the Allied Powers of the Japanese Imperial 

"General Headquarters and all Japanese a:pmed fo11ces 

"and all armed forces under Japanese control where­

"ever situated." 

"We nereby undertake for the Emperor, the 

"Japanese Government, ·and their successors, to carry 

11.out the provisions of the Potsdam Declaration in 



"good faith, and to issue whatever orders and take 

"whatever action may be requtred by the Supreme Com­

"rnander for the Allied Powers or by any other des­

11ignated representatives of the Ailied Powers for • 

"the purpose of giving effect to the Declaration," 

"The authority of the Zmperor and the Japan­

"ese Government to rule the State shall be subject to 

"the Supreme Commander for the Allied Powers who will 

"take such steps as he deems proper to effectm•te these 

"terms of surrender. We hereby command all civil, 

"military, and naval officials to obey and enforce 

"all proclamations, orders, and directives deemed by 

"the Supreme Commander for the Allied Powers to be 

"proper to effectuate this surrender and issued by 

"him or under his authority." 

By the f'nscow Conference (Annex No. A-3) 

it was agreed by and between the Governments of the 

United States of America, Great Britain, and the 

Union of Soviet Socialist Republics with the concur~ 

rence of China thats 

"The Supreme Cm.mender shall issue all or­

11der s for the implementation of the Terms of Surren­

"der I the occupation end control of Jap1:m and direct­

"1ves supplementary thereto." 

Acting on this auth~rity on the 19th day 
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gr January, 1946, General MacArthur, the Supreme 

Commander tor the Allied Powers, by Special Proclama­

tion established the Tribunal for "the trial of those 

"persons charged individually or as members of organ­

"izations or in both capacities with offences which 

11 i,nclude crimes against peace. 11 (Annex No. A-4) 

The constitution, jurisdiction, and functions of the 

Tribunal were by the Proclamation deolared to ·lie those 

set ferth 1n the Charter of the Tribunal approved )y 

the Supreme Comnander on the same day. Before the 

opening of the Trial the Charter was amended in 

several respects. (A copy of the Charter as amended 

will be found in Annex-No. A-5). 

On the 15th day of February, 1946, the 

Supreme Commander issued an Order appointing the nine 

members of the Tribunal nominated respectively by 

each or the Allied Powers. This Order also provides 

that "the responsibilities, powers, and duties of the 

"Members or the Tribunal are set forth in the Charter 

"thereof••••11 

By one of the amendments to the Charter 

the maximum number of members was increased from nine 

to eleven to permit the appoi~tment of members nomina­

ted by India and the Commonwealth of the Philippines. 

By subsequent Orders the present members from the 

http:peace.11
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United States and France were appointed to aucceed 

the original appointees who resigned and the mAtmbera 

from India and the Philippines were appointed. 

Pursuant to the provisions of Article 9(c) 

of the Cnarter each of the accused before the open­

ing of the Trial appointed counsel of his own choice 

to represent him; each accused being represented b7 

American and Japanese counsel. 

On the 29th of April, 1946, an indictment, 

which had previousl7 been 1erved on the accused 1n 

conformity with the rule• of procedure adopted b7 

the Tribunal, was lodged with the Tribunal. 

The Indictment (Annex No. A-6) 11 long, 

containing fifty-five counts charging twenty-eight 

accused with Crimes against Peace, Conventional War 

Crimea, and Crimea against Humanity during the period 

from the lat of January, 1928, to the 2nd of September, 

1945. 

It ma7 be swnmarized as follows: 

In Count 1 all accused are charged with 

conspiring as leaders, organisers, instigators or 

accomplices between lat January 1928 and 2nd September 

1945 to have Japan, either alone or with other 

countries, wage wars of aggression againat any countr7 

or countries which might oppose her purpose of 
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eecuring the military-, naval, political and economic 

domination or East Asia and of the Pacific and Indian 

oceans and their adjoining countries and peighbouring 

island,. 

Count 2 charges all accueed with conspiring 

throughout the same period to have Japan wage aggres­

aive war against China to secure complete domination 

of the Chinese province, or Liaoning, Kirin, Heilung­

kiang, and Jehol (Manchuria). 

Count 3 charges all accused with conspiracy 

over the same period to have Japan wage aggressi,re 

-r against China to secure complete domination or 

China. 

count 4 charge, all accused with conspiring 

to have Japan, alone or with other countries, wage 

aggreesive war against the United States, the Britieh 

Commonwealth, France, the Netherlands, China, Portugal, 

Thailaoo, the Philippines and the Union or Soviet 

Socialist Republics to secure the complete domination 

or East Asia and the Pacific and Indian Oceana and 

their adjoining countries and neighbouring islands. 

Count 5 charges all accused with conspiring 

with Germany and Italy to have Japan, Germany and 

Italy mutually assist each other in aggressive warfare 

against any country which might oppose them for the 
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purpose of having these three nations acquire cnnplete 

domination of the entire world, each having special 

domination in its own sphere, Japan's s,here to cover 

3ast A&ia and the Pacific and Inaian Oceans, 

Counts 6 to 17 charge all accused except 

SEIRATORI with having planned and prepared aggressive 

war against named co11.ntrie s, 

Counts 18 to 26 charge all accused with 

initiating aggressive war against named countries, 

Counts 27 to 36 charge all accused with 

waging aggressive war against named coontries, 

Count 37 charges certain accused with 

conspiring to murder members of the armed forces and 

civilians of the United States, the Philippines, the 

British Commonwealth, the Netherlands end Thailand by 

initiating unlawful hostilities against those countries 

in breach of the Hague Convention ~o. III of 18th 

October 1907. 

Count 38 charges the same accused with 

conspiring to murder the soldiers and civilians by 

initiating hostilities in violation of the agree­

ment between the United States ond Japan of 30th 

November 1908, the Treaty between Britain, France, 

Japan and the United States of 13th December 1921, 

the Pact of Paris of 27th August 1928, and the 
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Treaty of Unity between Thailand and Japan of 12th 

June 1940. 

Counts 39 to 43 charge the same accused with 

the commission on 7th and 8th December 1941 of murder 

at Pearl Harbour (Count 39) Kohta Behru (Count 40) 

Rong Kong (Count 41) on board H. M. s. PETREL at 

Shanghai (Count 42) and at Davao (Count 43). 

Count 44 charges all accused with conspir• 

ing to murder on a wholesale scale prisoners of war 

and civilians in Japan's power. 

Counts 45 to 50 charge certain accused with 

the murder of disarmed soldiers and civilians at 

Nank1ng (Count 45) Canton (Count 46) Hankow (Count 

47) Changsha (Count 48) Hengyang (Count 49) and 

Kweilin and Luchow (Count 50). 

Count 5l charges certain accused ~1th the 

murder of members of the armed forces of Mongolia 

and the Soviet Union in the Khalkin-Gol River area 

in 1939. 

Count 52 charges certain accused with the 

murder of members of the armed forces of the Soviet 

Union in the Lake Khasan area in July and August 

1938. 

Counts 53 and 54 charge all the accused 

except OKAWA and SHIRATORI with having conspired to 
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order, nuthor1ze or permit the vrrious J~penese 

Theatre Cornmandcrs, the officiols of the \lier Ministry 

and local camp end labour unit officials to frequently 

end habitually comm! t brerche s of the la,,.,s rnd customs 

of wer ogrinst the armed forces, prisoners of war, 

rnd civilicn internees of complcining powers end 

to have the Gover!11'1ent of Japrn abstrin from trking 

adequate steps to secure the observance nnd prevent 

breaches of the lcws end customs of '1'18r. 

Count,, charges the same accused with hav­

ing recklessly disregarded their legal duty by virtue 

of their offices to take adequate steps to secure the 

observance nnd prevent ~rerches of the laws and cus­

toms of "'er. 

There are five ep~endices to the Indict­

ment: 

Apnendix t summarises the principal Matters 

and events upon which the counts ore brsed. 

tpnendix Bise list of Treaty lrt1cle~. 

tp0endix C specifies the assurances Jrpan is 

rlle?ed to !-eve broken. 

t.ppendix D contains the lnws end customs of 

wnr rllegcd to have been infringed. 

lppendix Eis a portirl stateMent of the 

fncte ~~th respect to the allered tndividurl resnon­
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s°ib111ty of the accused. 

These appendices are included in Annex 

A-6. 

During the course of the Trial two of the 

accused, MATSUOKA and NAGANO, died and the accused 

OKAWA was declared unfit to stand his trial and un­

able to defena-·himself. MATSUOKA and NAGANO were 

therefore discharged from the Indictment. Further 

proceedings upon the Indictment against OKAWA at 

this Trial ware suspended. 

On the 3rd and 4th of May the Indictment was 

read in open court in the presence of all the accused, 

the Tribunal then adjourning till the 6th to receive 

the pleas of the accused. On the latter date pleas 

of "not guilty" were entered by ali the accused now 

before the Tribunal. 

The Tribunal then fixed the 3rd of June 

following as the date for the commencement of the 

presentation of evidence by the Prosecution. 

In the interval the Defence presented 

motions challenging the jurisdiction of the Tribunal 

to hear and decide the charges contained in the In­

dictment. On the 17th of May, 1946, after argument, 

judgrrent was delivered dismissing all the said 

ir.otions "for reasons to be given later". These 
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reasons will be given in dealing with the law of 

the case in Chapter II of this part of the judgment. 

The Prosecution opened its case on the 3td 

of June, 1946, and closed its case on the 24th of 

January 1947. 

The presentation of evidence for the Defence 

opened on the 24th of February, 1947, and closed on 

the 12th of January, 1948, an adjournment having been 

granted from the 19th of Jun~ to the 4th of August, 

1947, to permit Defence Counsel to coordinate their 

work in the presentation of evidence co!l1Il'on tc, all 

the accused. 

Prosecution evidence in rebuttal and Defence 

evidence in reply were permitted; the reception ot 

evidence terminating on the 10th of February, 1948. 

In all 4336 exhibits were admitted in evidence, 419 

witnesses testified, in court, 779 witnesses gave 

evidence in depositions and affidavits, and the 

transcript of the proceedings covers 48,412 pages. 

Closing arguments and surrrrations of Pros­

ecution and Defence opened on the 11th of February and 

closed on the 16th of April, 1948. 

Having regard to Article 12 of the Charter 

which requires "an expeditious hearing of the issues" 

and the taking of "strict l!'easures to prevent any 
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"action which would cause any unreasonable delay", 

the length of the present trial requires some explan­

ation and co~ment. 

In order to avoid unnecessary delay which 

would have been incurred by adopting the ordinary 

method of translation by interrupting from time to 

time evidence, addresses and other matters which could 

be prepared in advance of delivery, an elaborate 

public address syste~ was installed. Through this 

system whenever possible a simultaneous translation 

into English or Japanese was given and in addition 

v,hen circumstances required from or into Chinese, 

Russian, and French. ?.'ithout such aids the trial 

might well have occupied a very much longer period, 

Cross-examination and extempore argument on object­

ions and other incidental proceedings had, however, 

to be translated in the ordinary ray as they proceeded, 

Arti~la l](a) of the Charter pr8vides 

that "the Tribunal shall not be bound by technical 

"rules of evidence, It shall,,,,ildmit any evidence 

"which it deems to have proba"tive value •• ,," The 

application of this rule to the mass of documents and 

oral evidence offered inevitably resulted in a great 

expenditure of time, Moreover, the charges in the 

Indictment directly involved an inquiry into the 
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history of Japan durinr seventeen years, the years 

between 1928 and 1945, In addition our; inquiry hes 

extended to a less detailed study of the earlier 

history rif Japan, for without th0t the subsequent 

actions of Japan end her leaders could not be under­

stood end assessed, 

The period covered by the charges was one 

of intense activity in Jepanese internal and extern~l 

affair!. 

Internally, the Constitutirin pr0!"ulgated 

during the 1''.eiji RestorPtirin wes the subject rif a 

major strurgle between the r.ilit?ry anc the civilian 

persons who operated it. The military elements vlt ­

1metely gained a predominance whi.ch enabled them to 

dictate, not only in matters of peace or war, but 

alsri in thi: cnnduct of foreign and d0mestic aff!'irs, 

In the struggle between the civilian and the JT1:!.Utary 

elel'lent s in the Government the Diet, the elected 

representatives of the people, ePrly ce~sed to be 

of account. The battle between the civilians ~nd 

the m11 i tery wo s friupht on the civilian side by the 

professional civil servFnts, who almost exclusively 

filled the civilian ministerial posts in the Cebinet 

and the advisory posts around the Emperor, The strvrrle 

between the militory ;ind the civil ser,,c:nts was pro­
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tracted one. Many incidents marked the ebb and flow 

of the battle, and there was seldom agreement between 

the Prosecution and the Defence as to any incident, 

Both the facts and the meaning of each incident were 

the subject of controversy and the topic towards which 

a wealth of evidence was directed. 

Internally, also, the period covered by the 

Indictment saw the completion of the conversion of 

Japan into a modern industrialized state, and the 

growth of the demand for the territory of other nations 

as an outlet for her rapidly increasing population, 

a source from which she might draw raw materials for 

her manufacturing plants, and a market for her 

manufactured goods. Externally the period saw the 

efforts of Japan to satisfy that demand. In this 

sphere also the occurrence and meaning of events was 

contested by the Defence, often to the extent of con­

testing the seemingly incontestable. 

The parts played by twenty-five accused in 

these events had to be investigated, and again every 

foot of the way was fought. 

The extensive field of time and place 

involved in the issues pla~ed before the Tribunal and 

the controversy wager over every event, important 

or tmimportaat, have prevented the trial from being 
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"expeditious", as required by the Charter. In add­

ition, the need to have every word spoken in Court 

translated from English into Japanese, or vice versa, 

has at least doubled the length of the proceedings. 

Translations cannot be made from the one language 

into the other with the speed and certainty which can 

be attained in translating one Western speech into 

another. Liter~l translation from Japanese into 

English or the reverse is often impossible. To a 

large extent notbing but a paraphrase can be achieved, 

and experts in both languages will often differ as to 

tbe correct paraphrase. In the result the interpreters 

in Court often had difficulty as to the rendering 

they should announce, and the Tribunal was compelled 

to set up a Language Arbitration Board to settle 

matters of disputed interpretation. 

To these delays was added a tendency for 

counsel anq witnesses to be prolix and irrelevant. 

This last tendency at first was controlled only with 

difficulty as on many occasions the over•elaborate or 

irrelevant question or answer was in Japanese and the 

mischief done, the needless time taken, before the 

Tribunal was given the translation in English and 

objection could betaken to it. At length it became 

necessary to impose special rules to prevent this 
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waste ot time. 

The.principle rules to this end were the 

prior filing of.a written deposition or the intended 

witness and a lirritation or cross-examination to 

matters within the scope or the evidence in chiet. 

Neither these nor any other or the rules 

imposed by the Tribunal were applied with rigidity. 

Indulgences were granted trom time to tirre, having 

regard to the paramount need tor the Tribunal to d1 

justice to the accused and to possess itself of all 

facts relevant and n:aterial to the issues. 

Much ot the evidence tendered, especially 

by the Defence, was _ajected, principally because it 

had too little or no probative value·or because it 

was not helpful as being not at all or only very 

remotely relevant or because it was needlessly cum­

ulative of sirr~lar evidence already received. 

Much time was taken up in argument upon 

the admissability of evidence but even so the pro• 

ceedings would have been enormously prolonged had 

the Tribunal received all evidence prepared tor tend­

ering. Still longer would have been the trial without 

these controls, as without them much more irrelevant 

ar immaterial evidence than was in fact tendered 

would have been .prepared tor presentation. 
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Much of the evidence was given viva voce 

or at least by the witness being sworn and acknow­

ledging his deposition which, to the extent that it 

was ruled upon as admissable, was then read by Counsel. 

The witnesses were cross-examined, often by a member 

of Counsel representing different interests, and the• 

re-examined. 

When it was not desired to cross-exa~ine the 

witness, in most cases his swo.rn deposition was tend­

ered and read without the attendance of the witness. 

A large part of the evidence which was 

presented has been a source of disappointment to the 

Tribunal. An explanation of events is unconvincing 

unless the witness will squarely ~eet his difficulties 

and persuade the Court that the inference, which would 

normally arise from the undoubted occurrence of these 

events, should on this occasion be rejected. In the 

experience of this Tribunal most of the witnesses 

for the Defence have not attempted to face up to their 

difficulties. They have met them with prolix 

equivocations and evasions, which only arouse distrust. 

Most of the final submissions of Counsel for the De­

fence have been based on the hypothesis that the 

Tribunal would accept the evidence tendered in de­

fence as reliable. It could not have been otherwise, 
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for counsel could not anticipate which witnesses the 

Tribunal was prepared to accept as witnesses of credit, 

and whicb witnesses it would reject. In large part 

these submissions 'have faileG because the argument 

was based on evidence of witnesses whom the Tribunal 

was not prepared to accept as reliable because of 

their lack ot candour. 

Apart from this testimony of witn~sses a 

ereat many docwnents were tenderec and received in 

evidence. These were diverse in nature and from mamr 

sources including the German Foreign Office. The 

TtteUMl was handicapped by the absence of many or­

iginals of imDortant Japanese official records of the 

Army and Navy, Foreign Office, Cabinet and other 

policy-making organs of the Japanese Government. 

In same cases what purported to be copies were tendered 

and received for what value they might be found to 

have. The absence of official records was attributed 

to burning during bombing raids on Japan and to 

deliberate destruction by the Fighting Services of 

their records after the surrender. It seems strange 

that doouments of such importance as those of the 

Foreign Office, the Cabinet secretariat and other 

important departments should not have bee~ removed 

to places of safety when bombings commenced or were 
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il!llllinent. Ir it should prove that they were not 

thus destroyed but were withheld rrom this Tribunal 

then a marked disservice will have been done to the 

cause or international justice. 

We have perforce to rely upon that which 

was 11111.de available to us, relating it by way of check 

to such other evidence as was received by us. Although 

handicapped ·in our search for tacts by the absence or 

the1e documents we have been able to obtain a good 

deal of relevant information rrom other sources. In­

cluded in this other evidence of a non-official or 

•t least or only a semi-official nature were the 

diary or the accused KIDO and the Saionji-Harada 

llemoirs. 

KID0 1s voluminous diary is a contemporary 

record covering the period from 1~3Q to 1945 of the 

traftsactions or KIDO with important personages in his 

position as secretary to the Lord Keeper cf the 

Privy Seal, State Minister and later as confidential 

adviser .ot· the Emperor while holding the Office or 

Lord Keeper or the Privy Seal. Having regard to these 

circumstances we regard it as a document or importance. 

Another document or series of documents of 

importance are the Saionji-Harada Memoirs. These 

have been the subject or severe criticism by the 

http:11111.de
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Defence, not unnaturally, as they contain passages 

the Defence consider embarrassing. We are of opinion 

the criticisms are not well founded and have attached 

more importance to these records than the Defence 

desired us to do. The special position of Prince 

Saionji as the last of the Genre provoked full and 

candid disclosure to him through his secretary Harada. 

Harada 1 s long period of service to the Genre in this 

special task of obtaining information fro~ the very 

highest functionaries of the Government and the Army 

and Navy is a test of his reliability and discretion. 

Had he been unreliable and irresponsible, as the 

Defence suggest, this would soon have been discovered 

by Prince Saionji, having regard to his own freque~t 

associations with the important personages from whom 

Harada received his information, and Earada would not 

have continued in that office. As to the authenticity 

of the Saionji-Harada documents presented to the Trib~l, 

the Tribunal is satisfied that these are the original 

memoranda as dictated by Har~da and edited by Saionji. 

To the extent to which they are relevant the Tribut}lll 

considers them helpful and reliable contemporary 

evidence of the matters recorded. 
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PART A - CHAPTER II 

THE LAW 

(a) JUFISDICTION OF THE TRIBUNAL 

In O'lr opinion the law of the Charter is deci­

sive and bindin~ en the Tribunal. This is a special 

tribunal set up by the Supreme Commander under authority 

conferred on him by the Allied Powers. It derives its 

jurisdiction from the Charter. In this trial its members 

have no jurisdiction except such as is to be found in the 

Cherter. The Order of the Supreme Commander, which ep­

pointed the members of the Tribunal, stetes1 "The 

"responsibilities, !JOWers, and duties of the members of 

"the Tribunal are set forth in the Chr,rter thereof ••• " 

IQ the result, the members of the Tribunal, being other­

wise wholly without power in respect to the trial of the 

acc•1sed, have bern empowered by the docu'!lcnts, which 

constituted the Trib11.nal and apPointed them es members, 

to try the rcc•ised but subject elways to the duty and 

resrym1sibility of applying to the trial the law set 

forth in the Chrrter. 

TLe foregoing ex,,ression of o'linton is not to 

be taken 2s supnertinf the viev,, if such view be held, 

thet the l.llied Powers ::-r any victor nations have the 

right 11nder inte:rn::ition:il low in rroviding fOT the trial 

end punishment of w2r crir.iin2ls to enect or "'rorn?1lgate 

laws or vest in their tribunals powers in conflicts with 

recognised intern8tional law or rules or principles thereof. 

In the exercise of their rirht to cre:ete tribunals for 

s11ch a nnr!'ose and in conferring powers upon such tri­

bunals belli.rerent nov·ers may rct only ~·ithin the 11Mits of 

internetional law. 

The substantial grounds of the defence c~nllenge 

to the jurisdiction cf the Tribunal to heer end tdjudicate 
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u~on the charges contained in the Indictment are the 

following, 

Cl) The Allied Powers acting through the 

Supreme Ccllll!lender have no authority to include in the 

Charter cf the Tribunal and to designate as justiciable 

"Crimes a~ainst Peace" (Article 5(a)); 

(2) Aggressive war is net ner se illq;al <1nd 

the Pact of Paris of 1928 renouncing war as on instrument 

of national policy does not enlarge the meaning of war 

criTJ1es nor consti tutc V!ar a crime; 

(3) 1/.'er is the act of a nrtion for which there 

is no individual responsibility under international la~; 

(4) The nrovisions of the Charter are "ex 

"post facto" legislation and therefore illegal; 

(5) The Instrument of Surrender which provides 

that the Dcclorrtion of Pctsdam will be given effect 

imposes the condition that Ccnvcntional ~ar Crimes as 

recognised by international law at the date of the 

Dcclo~o';;:'..o:; (26 July, 1945) would be the only crimes 

oroset:u-:cC:; 

(6) Killings in the course of belligerent 

ooerations except in so frr as they constitute violrtions 

of the rules of warfare or the laws and customs of war 

are the normal incidents of war and are not murder; 

(7) Several of the cccu1ed being prisoners of 

war are trfoble by court mert111l 11 nrovided by the 

Geneva Convention 1929 and not by thi1 Tribunal. 

Since the law of the Charter is dec11ive and 

binding upon it this Tribunal 11 tormally bound to re3ect 

the first four of the above seven contention• adyaneed fQ 

the Defence but in view of the greet importence ot the 

questions of low involved the Tribunal will record it, 

opinion on these questions. 

After this Tribunal had in Mey 1946 cllami11-4, 
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the defence motions and upheld the vclidity of its 

Charter and its jurisdiction thereunder, stating that 

the reasons for this decision would be given lrter, the 

Internatiomil Militrry Tribunl'll sitting Dt NnremberP­

delivercd its verdicts on the first of October 1946. That 

Tribunal exnressed inter alia the following opinions: 

"The Charter is not an erbitrary exercise of 

"newer on the TJart of the victorious netions but is the 

"expression of international l1:1w existing at the time of 

''its creation;" 

"The question is what was the legal effect of 

"this ~act (Prct of Paris August 27, 1928)? The 

"Nations who sip,ned the prcct 0r adhered to it uncondit­

"ionally condemned recourse to wcr for the future as an 

"instrument of policy and expressly renounced it. After 

"the sir-ning cf the pact any nvtion resorting to war as 

11 fln instrument of netional policy breeks the nrct. In 

"the oninicn of the Tribunal I the sclemn rem·ncia tion of 

"wrr as en instrument of nrti0nal policy necessarily 

"involves tho pro,:,osition that s 11ch a 'N:.r is illegal in 

"international law; and that those who nlan. and wrge s 11ch 

11 a war, with its inevitable ond terrible consequ,emces, ore 

"committing P. crime in so doing." 

"The orinciole cf intcrnation~l law which under. 

"certain circumstances protects the reTJrcsPntative of o 

11 strte cEnnot be aprlied to rcts which are condemned as 

"criminal by international law. The authors of these rcts 

"cannot shelter themselV<' s behind their officiel position 

"in order to be freed from punishment in apnropriate 

"proceedings." 

"The mflxim 1 nullum crimen sine lege' is not a 

•limitation of sovereignty but is in general a principle 

•or justice. To e.ssert that it is unjust to punish those 
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"who in defiance or treaties and sssurances have attpcked 

"neirhbouring states without warning is obviously untrue 

11 for in such cir·cumstsnc:es the attacker must !rnow thrt he 

11 1s doing wrong,.and ·so far fr0Jn it being unjust ti) 

"punish him, it would be -0:njust 'it his wrr,ng '-"ere allowed 

"to ro unpunished." 

"The Charter specificrlly provides.·,. 'the fi,ct 

11 'that a defendant acted pursutomt ti) order of his C',:,vern­

11 •ment or ot a superil)r shall not free him frr,m res~onsi­

11 'bility but may be considel'.'ed in l'lit1rat1nn of punishment, 1 

"This provision is in c-,nforlllity with the laws ,:,f' Pll 

"nations~•• The true test which is found in v,-rying derrees 

"in the criminal law of J11ost nrti-,ns ts not the existence of 

"the order· but whether m0ral choice WPS in fact pr,ssible," 

With the foregoing opinions of the Nuremberg 

Tribunal and the repsoning by which they are rcPched this 

Tribunal is in CC1111plete accord. They embocy cn~plete 

answers· to the first four of tho rrounds urged by the 

defence as set forth above. In view r,f the fact that in 

,all materiai respects the Charters of this Tribun11l 

and the ~\1remberr Tribunal are identical, this Tribunal 

prefers to expr6ss its un~ualified a~hcrence to the rele­

vant opinions of the r'u~ernberg Tribunal rather thPn by 

reasoning the matters ane~ in sn~ewhat different lenru1>ge 

to open the d<'or to c.,ntroversy by wr,y of C"nfltcting 

interpretPtions of th~ hm st1>te111ents <'f optnic,ns,. 

The fifth pronnd of tha T)zfence chPllenge to tnt:t 

Tribunal's jurisdiction is that under the Instrument ·of 

Surrender and the Declnratil)n of Pctsd8rn the nnly cri~es 

for which it was c"ntemplated thct proceedings ~ould be 

taken, being the 0nly war crimes rec0gnized by interna­

tional law at the dr.te r,f the ~eclaratinn cf P0tsdam, a~e 

Cnnventional War Crimes es n~nticned in Article 5(b) of 
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the Charter. 

Aggressive wer was a crime at international law 

long prior to the date of the Declaration or Potsdam, 

end there is no ground for the limited interpretation of 

the Charter which the defcnae seek to give it. 

A special argument was advrnced that in any 

event the Japanese Government, when they agreed to eccept 

the t~rms of the Instrument or Surrender, did not in fact 

understand that those Jepanese who were alleged to be 

responsible for the wrr would be prosecuted. 

There is no basis in fact for this argument. 

It hes been esteblished to the sc1t1SfP.ction of the Tribunnl 

thet before the signi>turc of the Instrument of Surrender 

the point in question hod been conside:red by the Japenese 

Government end the then members of the Government, who 

advised the acceptence of the terms of the Instrum~nt or 

Surrender, anticipetcd 111:lst those elleged to be respon­

sible for t,he w-ar would be put on triel. As ecrly rs the 

10th of August, 1945, three wefks before the signing of 

the Instrument of Surrender, the Emperor seid to the 

accused KIDO, "I could not be11r the sight •• ,of those 

"responsible for the w,r being punished ••• but I think now 

"is the time to bear the unbeareble". 

The sixth contention for the Defence; namely, 

that relrting to the cherges which allege the commission 

of murder will be discussed ate later point. 

The seventh of these oontetttions is made on 

bebalf of the four accused who surrendered as prisone»1 

of war~ ITAGAKI, KIMURA, MUTO and SATO. The submission 

111ade on their behalf is that they, being former me~bers 

or the armed forces of Japan and prisoners of wer, are 

trhble e.s suoh tty court me.rtiel under the erticles of 

the Geneve Gonvention of 1929 relating to prisoners of 
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war, particularly Articles 60 and 63, and not by a 

tribunal constituted otherwise than under that Con­

vention. This very point was decided by the Supreme 

Court of the United States of America in the Yamashita 

case. The late Chief Justice Stone, delivering the 

judgment for the majority of the Court saids "We 

"think it clear from the context of these recited 

"provisions that Part 3 and Article 63, which it con­

"tains, apply only to judicial proceedings directed 

"against a prisoner of war for offences committed while 

"a prisoner of war. Section V gives no indication that 

"this part was designated to deal with offences other 

"than those referred to in Parts 1 and 2 of Chapter 3. 11 

With that conclusion and the reasoning by which it is 

reached the Tribunal respectfully agrees. 

The challenge to the jurisdiction of the 

Tr1bunal wholly fails. 

(b) 	RZSPONSJBILITY FOR WAR CRIMES 

AGAINST PRISONERS 

Prisoners taken in war and civilian internees 

are in the power of the Government which captures them. 

This was not always the case. For the last two cen­

turies, however, this position has been recognised 

and the customary law to this effect was formally 

embodied in the Hague Convention ~1o. I1T in 1907 and 

repeated in the Geneva Prisoner of V.'ar Convention of 

1929. Responsibility for the care of prisoners of 

war anrt of civilian internees (all of whom we will refer 

to as "prisoners") rests therefore with the Government 

having them in possession. This responsibility is n1t 

limited to the duty of mere maintenance but extends t, 

the prevention of mistreatment. In particular, acts 

of inhumanity to prisoners wh1ch are forbidden by the 
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customary law of nations as well as by conventions are 

to be prevented by the Government having responsibility 

for the prisoners. 

In the discharge of these duties to prisoners 

Governments must have resort to persons. Indeed the 

Governments responsible, in this sense, are those 

persons who direct and control the functions of Govern­

ment. In this case and in the above regard we are 

concerned with the members of the Japanese Cabinet. The 

duty to prisoners is not a meaninrless obligation cast 

upon a political abstraction. It is a specific duty 

to be performed in the first case by those persons who 

constitute the Government. In the multitude of d11ties 

and tasks involved in ~odern government there is of ne­

cessity an elaborate system of subdivision and delegation 

of duties. In the case of the duty of Governments to 

prisoners held ~y them in time of war those persons who 

constitute the Government have the principal and con­

tinuing responsibility for their prisoners, even though 

they delegate the duties of maintenanc~ and protection 

t8 others. 

In general the responsibility for prisoners 

held by Japan may be stated to have rested upon: 

(1) 	 If.embers of the Government; 

(2) 	 !Hlitary or Naval Officers in command of 

formations having prisoners in their 

possession; 

(3) 	 Officials in those departments which 

were concerned Vlith the well-being 

of prisoners; 

(4) Officials, whether civilian, military, 

or n~val, having direct and imrr.ediate 



control of prisoners. 

It is the duty of all those on whom responsibi­

lity rests to secure proper treatment of prisoners and 

to prevent their ill-treatment by establishing and 

securing the continuous and efficient working of a 

system appropriate for these purposes. Such persons 

fail in this duty and become responsible for ill-treat­

ment of prisoners ifs 

(1) 	 They fail to establish si~ch a sy~tem. 

(2) 	 If having established such a system, 

they fail to secure its continued and 

efficient working. 

Each of such persons has a duty to ascertain 

that the system is working and if. he neglects to do so 

he is responsible. He does not discharge his duty by 

merely instituting an appropriate system and thereafter 

neglecting to learn of its application. -An Army 

Commander or a :!.'inister of War, for example, must be 

at the same pains to ensure obedience to his orders in 

this respect as he would in respect of other orders he 

has issued on matters of the first importence. 

Nevertheless, such persons are not responsible 

if a proper system and its continuous efficient function­

ing be provided for and conventional war crimes be 

conunitted unlesss 

(1) 	 They had knowledge that such criMes were 

being committed, and having such know­

ledge they failed to take such steps 

as were within their power to prevent 

the commission of such criMes in the 

future, or 

(2) 	 They are at fault in having failed to 

acouire siich knowledge. 
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If; such a person hed 1 or should, but for 

negligence or supineness, have had such knowledge he is 

not excused for inP.ction if his Office required or 

permitted him to te~e any action·to prevent such crimes. 

On the other hand it is not enough for the exculpetion 

ef a person, otherwise responsible, for him to show 

that he .ecoepted atsuranoes from others more directly 

associated with the control of tho prisoners if h~ving 

regard to the pos~tion of ~hose others, to the freauency 

of reports of such crimes, or to eny other circumst1mces 

he should have been put u·-on further enruiry as to 

'l'lhether those l'lssu.rances were true or untrue. Th~t 

cril'les are notorious, numerous and widespread as t-0 

til'le and ph1ce are mP.tters to be considered in impl'ting 

knowledge. 

A member of a C~b:l.net which- collectively, as one 

of the principal organs of the Government, is responsible 

'ror the ccre of prisoners is not absolved from responsi­

bility if, having knoTiledge of the commission of the 

crime.s in the sense already discussed I and omitting or 

feiling to sl;lcure the t<iking of measures to pre•rent the 

commission or such crimes in the future, he elects to 

continue os a member of the C~binet. This is the position 

even though the Deportment of which he hes the charge is 

not directly concerned with the care of prisoners. A 

C~binet member moy resign. If he has knowledge of ill ­

trer.tl!lent of prisoners, is powerless to prevent future 

ill-treetment 1 but elects to remain in the Cobinet tr.ere­

by continuing to participr.te in its collective responsi­

bility for protection of prisoners he willingly assul'!es 

responsibility for any ill-tre1ltment in the future. 

Army or Navy Coo.rnander s con, by order, secul'e 


proper treatment and prevent ill-treotment of prisoners. 


http:participr.te
http:C~b:l.net
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So can Ministers of '."ar E>nd of the Navy. If crimes are 

committed against prisoners under their control, of 

the likely occurrence of which they had, or should have 

had knowledge in advance, they arc responsible for those 

crimes. If, for example, it be shown that within the 

units under his command conventional wtr crimes have 

been committed of which he knew or should have known, 

a coMl!lP.ndcr who takes no adequate steps to prevent the 

occurrence of such crimes in the future will be re­

sponsible for such future crimes, 

Departmental Officials having knowledge of 

ill-treatment of prisoners are not responsible by 

reason of their failure to resign; but if their functions 

included the administration of the system of protection 

of ~risoncrs and if they had or should have had know­

ledge of crimes and did nothing effective, to tho 

extent of their powers, to ?revent their occurrence in 

the future then they ar,2 resoonsible for such future 

criMes, 

(c) THE JI;DICT'.·,lENT 

Under the heading of "Crimes Against Peace" 

th~ Charter namEs five separate crimes, These are 

planning, preparation, initiation and waging aggressive 

war or a war in violation of international law, treaties, 

agreements or assurances; to these four is adfed the 

further crime of P~rticipation in a common plan or 

conspiracy fer tho accomnlishment of eny of th0 foregoing. 

The Indictment was based upon the Charter and all the 

ebovc crimes were charged in addition to further charges 

founded upon ether provisions of the Charter. 

A conspiracy to wage aggressive or unlawful wr,r 

arises when two or more persons enter into an agrctmcnt 

to commit that crime. Th~reafter, in furtherance of the 
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conspiracy, follows planning and preparing for such 

war. Those who participate at this stage may be 

either original conspirators or later adherents. If 

the latter adopt the purpose of the conspiracy and 

plan and prepare for its fulfillment they become 

conspirators. For this reason, as a lJ. tho accused. 

ore charged with the conspiracies, we do not con­

sider it necessary in respect of those we may find 

guilty of conspiracy to enter convictions also for 

planning and preparing. In other words, although 

we do not question the validity of the charges we 

do not think it necessary in respect of any de­

fendants who may be found guilty of conspiri,cy to 

take into consideration nor to enter convictions 

upon counts 6 to 17 inclusive. 

A similar position arises in connection 

with the counts of initiating and waging aggressive 

war, Although initiating aggressive war in some 

circumst9nces may h~ve another meaning, in the 

Indictment before us it iP giien the meaning o! 

commcncir, the hostilities. In ttis sense it 

involves the actual viaging of tho ageressive ViJr. 

After such a war hr;is been initiated or has been 

commenced by some offenders others may partici ­

pate in such circumstcncc' as to become guilty of 

wagil « the war. This comideration, hoNever, 

affords no reason for registering convictions on 

tho counts of init1.~ting as well as of waging 

aggressive war, ''"e propose therefore to abstain 

from consideration cf Counts 18 to 26 incJ•.lsivc. 

Counts 37 and 38 charge conspiracy to 


n:urckr. Article 5, sub-pnragraphs (b) md (c) of 


the ChartGr, deal '::1th Convention'al War Crimes 


c:nd Crimes against Humanity. In sub-paragraph 


(c) of Article 5 occurs this passage: "Leaders, 

"organizers, instigators and a ccompliccs 
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llperticipating in the formulation or execution of a 

"common plan or conspiracy to commit any.of the foregoing 

"cr1nes are responsible ror all acts performed by any 

"person in exect~tion of such plan." A similar provision 

appeared in the Nuremberg Charter although there 1t was 

an independent paragraph and was not, as in our Cherter 

incorporated in sub-paragraph (c). The context or this 

provision clerrly relates it exclusively to sub-paragraph 

Ca), Crimes against Peace, as that is the only cete~ory 

in which a "common plan or conspiracy" is stated to be a 

crime. lt has no application to Conventional War Crimes 

and Crime against Humanity as conspiracies to commit 

such criJiles are not made criminal by the Charter of the 

Tribunal. The Prosecution did not challenge this view 

but submitted that the counts were sustainable under. 

Article 5 (a) of the Charter. It was argued that the 

waging of aggressive war was unlawful ond involved un­

lawful killing which is murder. From this it was sub­

mitted further that a conspiracy to wage war unlawfully 

was a conspiracy also to commit murdEl,.1'. The cri!"es 

triable by this Tribunal are those set out in the Charter. 

Article 5 (a) states that a conspiracy to commit the 

crimes therein specified is itself a crire. · The crimes, 

other than conspiracy, specified in Article 5(a) are 

"planning, preparation, inithting or woging~ of a war of 

aggression. There is no specification or the crime of 

conspiracy to CO!tll'1it murder by the waging of aggressive 

war or otherwise •. We hold therefore that we have no 

jurisdiction to deal with charges or conspiracy to 

commit murder as contained in Counts 37 and 38 and 

decline to entertain these charges. 

In all there are 55 counts in the Indictment 

charged against the 25 defendants. In many of the counts 



each of the 11ccused' is ch:irged and 1n the :r~mainder 10 

or more are charged.· '):n respect to Crimes agaihst•Peace 

alnne thoro are for consideration no less than 756 se­

parate charges. 

This sitU!ltion springs. from the adoption by 

the. Prosecuti.on oi' the common !practice oi' charging .all 
. ·. : 

matters upon which guilt is indic.ated by the· evidence 

it proposes to ad.duce even though some of tho phargos 

are cumulative or alternative •. 

.Tho foregoing, consideration of .the substance 

ot tho charge~ shows that .this reduction of the counts 

tor Crimes against Peace upon which a verdict need be 

given can be 111Bdo without avoidance of the duty of tho 

.tribunal and without injustice to defendants. 

Counts 44 and 53 charge conspiracies to co~.mit 

crimes in breach of tho lows of war. For reasons elready 

discussed we hold that the Charter does not confer any 

·3urisdiction in respect of a· conspiracy to commit any 

crime 6ther than a crime against peace. There is no 

specification of tho crime of conspir_acy to commit con~ 

ventional war crimes. This posit.ion is accepted by the 

Prosecution and no conviction is sought under those 

counts. These counts, accordingly, will bo disregarded. 

Insofar as the opinion ezprossed above with 

regard to Counts 3?, 38, 44., and 53 may appear to be in 

conflict with the judgcent of the Tribunal of the 17th 

May, 1946, whereby th~ motions going to the Tribunal's 

jurisdiction wore dismissed, it is sUffici~nt to say that 

tho point was not raised gt tho bearing on the motions. 

l,t a much later date, aftJr the Nuremberg judgment had 

been delivered, this matter was ra1sed by counsel for one 

of the accused. On this topic the Tribunal concurs in 

the view of the Nuremberg Tribunal. Accordingly, upon 

http:Prosecuti.on
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those eounts, it accepts the ~:J.ission or the,Prosecution 

which is favorable to the defendants. 

Counts 39 to 52 inclusive (omitting Count 44 

already diseussed) contain charges of murder. In all 

these counts the ¢harge in effect is that killi]tg resulted 

from the unlawful waging of war at the places and upon 

the dates set out. In some of the counts the date is 

that upon which hostilities coor.enced at the pl1ee naned, 

in oth.,rs the datoil is that upon which the place was 

attacktld in th"' coursl:l of an alleged illeg.,l war alre.1dy 

proc1:c.ding. In all cases the killing is allegtid as 

arising from thti unlawful waging of war, unlawful in 

respect that there had been no declaration of war prior 

to the killings (Counts 39 to 43, 51 and 52) or Uf\1awful 

because the ~1ars in the course of which the ldllings 

occurred werf.: connenced in violation of certain specified 

Treaty Articles (Counts 45 to 50). If, in any case, the 

finding be that the war was not tmlav1ful then the charge 

of ::,urder will fall with thl:l charge of waging unlawful 

war. If, on the other hand, the.war, in any partioular 

case, is htild to have been unlawful then this involves 

unlawful killings not_only upon the datus and at the 

places statud in these counts but at all places in the 

theater of war and at all tiu1::s throughovt the period 

of the war. No good purpose is to be servtid, in our 

vit,w, in d1:aling \;1th these parts of tho offeneus by way 

of counts for tiurder when the whole offencu of waging 

those ,·1ars unlawfully is put in issuu upan the counts 

charging the \;aging of such "ars. 

The foregoing obs0rvations rulate to all the 

counts enumerated; i.e., Counts 39 to 52 (oraitting 44). 

Counts 45 to 50 are stated obsc:urely. Thuy charge mur­

der at different places upon th<:: dates ~1"ntioned by 
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unlawfully ordering, causing, anc1 :purDitting Ja;::anesu 

armed forces to attack those ?lacus and to slaught8r the 

inhabitants thereby unlawfully killing civilians, snd dis­

ar~ed· soldiers, Fron thu language of these counts it 

is not quite clear whothcr it is intcndud to found thu 

unlawfi.;l killings U!)on the t'nlawfulness of the attack 

or upon subsequent breaches of thf.: laws of ,1ar or upon 

both, If the first is intended thun the ,ositi0n is the 

sarue as in the ~arlier counts in this grouu. If brtaches 

of thtJ laws of .iar are foundi.;d U:)On then t:13t is oumula­

tive with the charges in C0unts 54 and 55. For these 

reasons only and without 'finding it necessary to ex'c)ress 

any opinion upon th~ validity of the charges of r.urder 

in such circumstances we have deciduc1 that it is un­

necessary to deternine Counts 39 to 43 inclusive and 

Counts 45 to 52 inclusive. 

'· 

' 
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CHAPTER III 

A SUMMARY 

(To be read before the Tribunal 1n lieu of 

the text of Chapter III, Part A.) 

Chapter III of Part A of the Judgment will 

not be read. It contains a statement of the right& 

which Japan acquired 1n China prior to 1930, together 

with a statement of Japan's obligations to otter 

Powers, so far as relevant to the Indictment, The 

principal obligations fell under the following 

descriptions arrl are witnessed by the documents listed 

under each description. 

1, Obligations to preserve the territorial 

and administrative irrlependence of China. 

United States Declaration·or 1901 
Identic Notes of 1908 
Nine-Power Treaty of 1922 
Covenant of the League of Nations of 1920 

2. Obligations to preserve for the world the 

principle of equal and impartial trade with all parts 

of China, the so-called "Open Door Policy," 

United States Declaration of 1900 to 1901 
Identic Notes of 1908 
Nine-Power Treaty of 1922 

3. Obligations to suppress the manufacture, 

tr~ffic in, and use of opium and analogous drugs, 

Opium Convention of 1912 

League of Nations of 1925 

Opium Convention of 1931 


4. Obligations to respect the territory of 

Powers interested in the Pacific. 

Four-Power Treaty of 1921 
Notes to Netherlands and Portugal of 1926 
Covenant of the League of Nations of 1920 
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5. Obligations to keep inviolete the territo!'T 

of neutral Powers. 


Hague V of 1907 


6. Obligations to solve disputes between 

nations by diplomatic ·:neana, or mediation, or arbitration. 

Identic Notes of 1908 

Four-Power Treaty of 1921 

Nine-Power Treaty of 1922 

Hague or 190? 

Pact of Paris of 1928 


7. Obligations designed to ensure the pacific 

settlement of 	international disputes. 

Hague or 1899 

Hague or 1907 

Pact of Paris of 1928 


6. Obligation to give previous warning before 

commencing 	hostilities. 


Hague III of 1907 


warfare. 

9. Obligations relative to humane conduct in 

Hague IV or 1907 

Geneva Red Cross of 1929 

Geneva P.o.w. or 1929 


Many of these obligations are general. They relate 

to no single political or geographical unit. On the 

other hand, the rights which Japan had required by 

virtue or the documents considered 1n this Chapter 

were largely rights in relation to China. Japan's 

foothold in China at the beginning of the China war 

will be fully described in the forefront or the Chapter 

of the Judgment relating to China. 

- 2, ­
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CHAPTER III 
OBLIGATIONS ASSUJ@D AND RIGHTS ACQUIRED BY JAPAN 

EVENTS PRIOR TO 1 JANUARY 1928 
Before 1 January 1928, the beginning of the 

period covered by the Indictment, certain events had 

transpired and Japan had acquired certain right• aDd assumed 

certain obligations; an appreciation of these is nec• 

essary in order to understand and judge the actions of 

the Accused. 

SINO-JAPANESE WAR OF 1894-5 
The Sino-Japanese War of 1894-5, was concluded 

by the Treaty of Shimonoseki, whereby China ceded to 

Japan full sovereignty over the Liaotung Peninsula. How­

ever, Russia, Germany and France brought diplomatic pre­

ssure to bear upon Japan, thereby forcing her to renounce 

that cession. In 1896 Russia concluded an agreement 

with China authorizing Russia to extend the Trans• 

Siberian Railway across Manchuria and operate it for a 

period of eighty years, with certain rights of admini­

stration in the railway zone. This grant was extended 

by another agreement between Russia and China in 1898, 

whereby Russia was authorized to connect the Chinese 

Eastern Railway at Harbin with Port Arthur and was 

granted a lease for a period of twenty-five years of 

the southern pert of the Liaotung P£ninsula with the right 

to levy tariffs in the leas0d territory. 

FIRST PE/CE cor,~~'ERENCE AT THE HAGUE 
The principal Powers of the World assembled 

at The Harue for the First Peace Conference in 1899. 

This Conference resulted in the conclusion of three 

Conventions e.nd one Declaration. 



The contribution of this First Peace Confer­

ence consisted less in the addition of new rules to the 

existing bod;, of internetional law than in a restatement 

in more precise form of the rules of customary law and 

prectice already recognized es established, The 5arne 

observation applies to the Second Peace Conference at 

The Hague in 1907, as well es to the Conventions adopted 

at Geneva on 6 July 19o6 and 27 July 1929,· 

The First Convention, thet is to say the Con­

vention for the Pacific Settlement of Internetional 

Disputes (Annex No, B-1), Wi.'S signed on 29 July 1899 and 

was rntified by, or on behalf of, Japen and eech nf the 

Powers bringing the Indictment, together with twc-nty 

other Powers, end was thereafter adhered to by seven­

teen additional Pov,ers; so th!)t a total of forty-four of 

the leeding Powers acceded to the Convention, The Con­

vention was, therefore, binding upon Jepan before the 

beginning of the Russo-Japanese War on 10 February 1904 

and et ell relevant times mentioned in the Indictment, 

e:xcept in so fer es it may have been superseded by the 

First Convention leter adopted et The Hague on 18 Oct­

ober 1907, 

By rfltifying the First Conve~tion concluded 

at The Hague on 29July 11399, J8pan egreea to use her 

best efforts to insure t~c pedfic S€'ttlem€'nt of inter­

nationnl disputes find, tis fn" os circumstences would 

allow, to have recourse to the good offices or mediation 

of one or more friendly Powers before resorting to force 

of arms, 

.THE BOXER TROUTlLES OF J89Q-)901 

The so-called Boxer Troubles in Chine of 1899­

1901 were settled on 7 SE;ptember 1901 by thE;' signing of . 



the Final Protocol at Peking. (Annex No. B-2). That 

Protocol wes signed by, or on behalf of, Japan and eech 

of the Powers bringing the Indictment, as well es 

Gerroony, Austrie-Hungary, Belgium and Italy. By this 

Protocol, China agreed to reserve the section of Peking 

occupied by fore:ign legations exclusively fOI.' such leg­

ations end to permit the mr.intennnce of gutords by the 

Powers to protect the legations there. She clso con­

ceded the right of the Powers to occupy certain points 

,, for the maintenence of open communicetion~ between Pek­

ing and the sea, these points being named in the Agree­

ment. 

By signing the Protocol, Japan agreed, along 

with the other Signs tory Powers, to withdrew e.11 troops 

from the Province of.Chihli before 22 September following, 

except those stationed at the points mentioned under the 

Agreement. 

RUSSO-JJP/,NESE Wl,R 

Following the lnglo-Japanese Treaty of Al­

liance, which she concluded on 30 Jenuary 1902, Jepan 

began negotiations with Russia in July 1903 concerning 

the maintenance of the Open Door Policy in China. These 

negotiations did not proceed as desired by the Jepenese 

• Government; 	 end Jepan, disregrrding the provi&ions of 

the Convention for Pacific Settlement of International 

· Disputes. signed 	by her et Th(; Hegue on 29 July 1899, 

ettrcked Russie in Februrry 1904. In the fighting th~t 

raged in Manchuria, Jspen expended the lives _of 100,000 

J1>periese scldiers end 2 billwn gold Yen. The war end­

ed with the signing of the Treaty r,f Portsmouth on 5' 

SeptEmber 1905. 
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TREJ,TY OF PORTSMOUTH 
The Trerty of Portsmouth sirned en 5 Sept­

rmber 1905, terminated the Russo-Ji,p£>nese War end wae 

binding upcn Jepan at a.11 relevrnt times mentioned in 

the Indictment. U,nnex No. B-3). By ra.tifyinr this 

Treaty, Jepan end Ruasia rrreed to abstain from taking 

e.ny military mcrsures on the Russo-Kcreen frcntier 

which might meence the security of Russian er Korean 

territory. However, Russia-acknowledged the paramount 

interests cf Japan in Korea. Russia else transferred to 

Japan, subject t.o thE consent <'f China, her lease upon 

Fort Arthur, Tr.lien, ,ind e.djacent territory of the 

Lieotunr Peninsula, together with all her rights, 

privileges, and concessicns ccnnected with er fcrming 

a pert of the leese, rs well es oll public wcrks end 

properties in the territory rffected by the lease. This 

transfer was made upon the express engrgement that Japan 

as 1•,ell as Russia would evrcuote i:,nd turn over to the 

administrE1tion cf Chine complEtely end exclusively all 

cf Manchuria, except the tl'rritory affected by the 

lease, end thet Jr.pan v.•culd perfectly nspect the 

prcprrty rights cf Russien subjects in the leased 

territory. In addition, Russia trrnsf~rred to Japan, 

subject to the ccnsent of Chlnl', the railway from 

Changchun to Fort Arthur, tcgether with all its brl'nches 

and ell rights, priviliges, and pr0pert1es appertrining 

thereto. This transfer ,~cs up0n thl cnrrrement that 

Japan, es well vs Russia, wculd exploit their respective 

r1,ilways exclusively fer ccmmercial purposes Pnd in no 

wise for strategic purposes. Japan and Russia agreed to 

obtrin the consent cf China to these trrnsfers and not 

tc cbstruct £>ny general meesures ccmmcn to nll countries 
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which China migbt take for the development of commerce 


and industry in Manchuria, 


Russia ceded to Japan that part of the Island 

of Sakhalin south of the 50th degree of north latitude, 

as well as all adjacent islands below that boundary. 

This cession was upon the engagement that Japan as well 

as Russia would not construct on the Island of Sakhalin 

or adjacent islands any fortifications or sil)lilar military 

, works end would maintain free navigation of the Straits 

of La Perouse and Tatary. 

In the Protocol annexed ~o the Treaty of 


Portsmouth, Russia end Jepnn os between themselves re­


served the right to maintain railway guards not to ex­
' 

ceed fifteen men per kilomet,r along their respective 


railways in ~nchuria. 


TREATY OF PEKING 

By the Treaty of Peking of 19051 China rpproved 

the transfer by Russia to Jrpon of her rights and pro­

perty in Manchuria, but she did not approve the provi­

sion for maintenance of reilwey gurrds. By en additional 

agreement executed by Jepon and China on 22 December 

· 1905,' which was mode en annex to the Treaty, Jcpon 

agreed in view of the "earnest desire" Expressed by the 

Chinese Government to withdrew her railway gurrds as 

soon as possible, or when Russip agreed to do so, or 'et 

any rete when tranquility should be r€'-est11blished in 

Menchuria. 

SOUTH MANCHURIAN RAILWAY COMPANY 

Jepan orgFnized the South Menchurian Railway 


Company in August 19o6 as a corporation with its shrre­


holders limited to the Japanese Government and its 


nationals. The Company was organized as a successor of 
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the formtr Chinese Eest.ern Tif,ilway Compvny in the erea 

trevErsed by th€ railroad from Chengchun to Port 

Arthur. It wes authorized to, and did, administer the 

r1•1lwrys rnd €nterprises eppertaining thereto, which h!:'d 

b~en·ocquired from Russia, together with any new railroads 

1:ind enterprises established in Manchuria by JFpan. In 

addition, it was vested with certrin vdministrative 

functions of govc·rnment in the lersed territory end in 

the rrilwPy zone. In short, it wrs created es an agency 

of the Japenese Government to administer the intErests 

of thet Government in Manchuria. 

Contrary to the provisions of the Trevty of 

Portsmouth, the charter of this company provided thet 

the Comrn,nder of the Japanese Army in the leesed territory 

should heve power to issue orders end directives to the 

compeny in connection with military affeirs rnd in cr.se 

of militnry necessity to issue orders involving the 

business effairs of the compony. 

OPEN DOOR POLICY IN CHINA 

The Open Door Policy in Chlne WE>S first 

enuncieted during the so-crllcd Boxer Troubles of 1899~ 

1901 by the Government of the United States of America 

in the following lr.nguo,,:e1 

"The policy of the GOV( rnment of the United 

"St,tes is to see:k a solution which may bring ebout 

"permrm·nt safety end pE:ece in Chino, preserve 

"Chinese territorial end edministrf'tiVe entity, 

"protect rll rights guerr.nteed to friendly Powers 

"by trce.ty Pnd international lew, end seferuard 

"for the World the principle of equal end impertial 

"trade with rll p!'!rts of the Chinese Empire. 11 



The other Powers concerned,. 1nclu41ng Japan, assented 

to the poiicy thus announced4 and this policy bec,1­

the basis or the so-called Open Door Policy towar4 Chi'da, 

For more than twent'y :years 1,hereaf'ter, the Open t>ooio_ 

Polic:y thus made 'rested upon the informal commitments 

by the various Powers; but it was destined to be crystal• 

!zed into treaty form with the conclusion or the Nine• 

Power Treat:y at Washington in 1922. 

JAPANESE.AMERICAN IDE!fTIC NOTES OF 1908 
Japan recognized this Open Door Policy in 

China and 1n the r•gion or the Pacific Ocean when her 

Government exchanged Identio Notes on the subject with 

the Government on the United States of America on 30 

November 1908. (Annex No. B-4). The provisions ot 

these Notes were duly binding upon Japan end the United 

Stetes ot America et ell relevant times mentioned in the 

Indictment. By this exchenge_of Notes, the two Powers 

egreedt 

(1) 	 That the policy ot their Governments tor 

encouragement of tree and peaceful commerce 

en the Pecitic Ocean was uninfluenced by any 

aggressive tendencies, was directed to the 

maintenance 0f the existing status qu~ in the 
Pacific regioh and to the defense-or the prin­

ciple of equal opportunity for commerce el¥i 
industry in China; 

(2) 	 That they would reciprocally respect the 

territorial possessions or each other in that 

region; 

(3) 	 That they were determined to preserve the 

common interest of ell Powers in China by 

supporting by all pacific meens the !~dependence 
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and integrity of China and the principle of 

equal oppertuni ty for commerce and industry 

of all nations in that Empire; and, 

(4) 	 That should any event occur threatening the 

status quo they would communicate with each 

other as to what measures they might take. 

AN}.EXATICN OF KOREA 

Japan annexed Korea 1n 1910, thereby indirect­

ly increasing Japanese rights in China, since Korean 

settlers in Manchuria thereby became subjects of the 

Japanese Empire. The number of Koreans in Manchuria by 

January 1928 amounted to approximately 800 thousand 

people. 

COYFLICTING CLAIMS BY CHINA AND JAPAN 

As was to be expected, the exercise by Japan 

of extra-territorial rights in China, in connection 

with the operation of tLe South Manchurian Railway and 

the. enjoyment of the lease of the Liaotu'ng Peninsula, 

gave rise to constant friction between her and China. 

Japan claimed that she had succeeded. to all the rights 

and privileges granted to Russia by China in the Treaty 

of 1896, as enlarged by the Treaty of 1898; that one 

of those rights was absolute and exclusive administration 

within the railway zone; and that within that zone she 

had broad ad~inistrat1ve powers, such as control of 

police, taxation, education, and public utilit1es. China 

dented this interpretation of the Treaties. Japan also 

claimed the right to maintain railway guards in the rail ­

way zone, ·which right also China denied. The controver­

sies which arose regaro1ng the Japanese railway guaros 

were not limited to their presence and activities within 

the railway zone. These guards were regular Japanese 
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soldiers, and they frequently carried on maneuvers out­

side the reilway arees. These acts were perticularly 

obnoxious to the Chinese, both officiels end private 

persons alike, end were regarded es unjustifiable in 

law end provocative of unfortunate incidents. In 

addition, Japan claimed the right to maintain Consular 

Police in Manchuria. Such police were attached to the 

Jrpenese consulrtes end brrnch consulates in ell Japanese 

consular districts in such cities es Herbin, Tsitsihar, 

end Menchouli, as well es in the so-called ChiEntao 

District, in which lived lerge numbers of Koreans. This 

right wes claimed as a corollery to the right of extra­

territorii>li ty. 

TWENTY-ONE DEMANDS I SINO-JAPANESE. TREATY OF J915 

In 1915', Jppan presented to Chine the notorious 

"Twenty-one Demrnds". The resulting Sino-Jrpenese Tre1Jty 

of 1915' provided that Japanese subjects would be free to 

reside and travel in South Manchuria end engage in bus­

iness end manufacture of eny kind. This wes en important 

end unusal right enjoyed in China by the subjects of no 

other Nation, outside the Treaty Ports, rnd wes later 

to be so interpreted by Japan es· to include most of 

Manchuria in the term, "South Me.nchuria". The Treaty 

further provided thrt Japanese subjects in South Manchuria 

might lcrse by negotiation the lend necessary for ereet­

ing suiteble buildings for trade, manufacturing rnd agr­

icultural enterprises, 

An exchange of Notes between the two Governments, 

et the time ot the conslusion of the Treaty, defined the 

expression, "ler se by nE gotiation". According to the 

Chinese version this drfinition implied e long-term 

lease of not more then thirty years with the right or 
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cohc1.it1onnl rcnewE1lj but rccorc1ing to the Jc>pElncse 

vcrsirn, it impli€d P long-term lers€ of not more 

thPn thirty yeers with the right of unconditional re­

newrl. 

In addition to the foregoing, the Treaty 

provided for the extension of the term of Japanese 

pos~ession of the Kwantung Leased Territory (Liaotung 

Peninsula) to ninety-nine years, and for prolongation 

of the period of Japanese possession of the South 

Manchurian Railway and the Antung-Mukden Railway t8 

ninety-nine years. 

The Chinese consistently claimed that the 

Treaty was without "fundamental validity". At the 

Paris Conference in 1919 1 China demanded the abrogation 

of the Treaty on the ground that it had been concluded 

"under coercion of the Japanese ultimatum threatening 

"war". At the Washington Cqnference in 1921-2, the 

Chinese delegation raised the question "as to the equity 

"and justice of the Treaty and its fundamental validity". 

Again in March 1923, shortly before the expiration of the 

original twenty-five year leas€ of the Kwantung Terri­

tory, China communicated to Japan a further request for 

the c>brogation of the Treaty and stated that "the Treat­

"frs and Note!': of 1915 have been consistEntly condemned 

"by public opinion in China". Since the Chinese main­

tained that the Agreements of 1915 lacked "fundamental 

"validity", they declined to carry out the provisions 

nleting to Manchuria, except insofar as circumstances 

m:;de it expedient so to do. The Japanese complained 

bitterly of the consequent violations by the Chine~e of 

what they clrimed were their treaty rights. 
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lLLIFD IfflRVFNTION IN RUSSIA, 1917-20 
The fJrst World War .rave Japa11, another opoar­

tunity to $t~eng~hen her position upon the Continent of 


Asio. The Russian Revolution broke out in 1.917. In l918 


Jcpan entered into an inter-allied arrangement whereby 


forces, not i;ixceeding above 7,000 by any one Power, were 

ta be sent to :;1oeria to guard military stores which 

might be sub~equently needeij by Russian.forces, to help 

the Russians in the organization of their own self-defense, 

end to eid the evacuating· Czechoslo17akian forces in 

Siberia. 

RUSSO-JAPANESE CONVENTION OF PEKING. 1925 

Russo-Japanese reletions were· eventi1ally sta­

bilized for a time by the conclusion of the Convention 

Embodying B~sic Rules for Relations between Japan and 

the Union of Soviet Socialist Republics, which was sig;:ed 

.et Peking on 20 January 1925. The Convention was binding 

upon Jepen at all rel~vant times me~tioned in the Indict­

ment. (Annex No. B-5). By concluding this Convention, 

the p:irties solemnly affirmed:' 

(1) 	That it was their de~ire and intention ·to 

live in peace end amity rlth each other, 

scrupulously to respect the undoubted right 

of a State to oPder its own life ~ithin its 

own jurisdiction in its own way, to refrain 

end restrain all persons in any governmental 

service for them, and all organizations in 

receipt of any financial assistance from 

them from any act overt or covert liable 

in eey way l"Jhetever to endanger the order 

and security in eny p~rt of the other's 

territories; 
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(2) 	 That neither Contracting Party would permit 

the presence in the territories under its 

jurisdiction (a) of organizations or groups 

pretending to be the Government for cny par• 

of the territories of tho other Porty, or 

(b) of alien subjects of citizens who might 

be found to be ~ctually carrying on 

political activities· for such organizetions 

or groups; and, 

(3) 	That the subjects er citizens of each Party 

would have the liberty to enter, trev,1 1 

and reside in the territories of the other 

end enjoy constant end complete orotection 

of their lives and nroperty as well as the 

right and liberty to engage in commerce, 

navigation, industries end other peaceful 

pursuits while in such territories, 

TREATY CF PEACE, 1919 
World 11.·ar I came to an end with the signing of 

the Treaty of Peace at Versailles on 28 June 191, by the 

Allied and Associated Powers Ps one Party ond Germany os 

the other Party. (Annex Ne. B-6), V'ith the deposit of 

instruments of ratification by Germany on 10 Jrnuary 1920, 

the Treaty came into force, The Allied and Associated 

Powers consisted of the Principal Allied and Associated 

Powers and 22 other Powers, among which were included 

China, Portugal and Thailand, The Principal Allied and 

Associated Powers were described in the Treaty as the 

United States of America, the British Emnire,.Fronce, 

Italy and Japan. This Treaty was ratified by, or on be­

half or, Japrn end each of the Powers bringing the 

Indictment, except the United States of America, the 
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Vnion of Scviet Socialist R,.,publics and the Netherlands. 

The Versailles Treaty contains, among other 

things: (1) The Covenant of the League of Nations, which 

is Prrt I consisting of Articles 1 to 26 inclusive; (2) 

The renunciation by Germany in favor of the Principal 

Allied and Associated Powers of all her rights and titles 

over her oversee oossessions, which is Article 119; (3) 

The mcnnnte nrovisicns for government of the former 

Gr>rrr.2n possessions so renounced, v1M.ch is Article 22; (4) 

The declaration ~rohibiting the use of asphyxiating, 

poisonous r.nd other gc:ses, which is f.rticle 171; and (5) 

The ratification of the Opium Conventions sirned at The 

Hague on 23 Janm,ry 1°12, tor.ether with provisions for 

general sup~rvision by the League over ogreements with 

regard to the traffic in opium an1 other dangerous drugs, 

which are Articles 295 and 23 respectively. 

Ja::ion was bound by all the orovisions of the 

Tr~aty of Versailles ,tall relevant times mentioned in 

the Indictment, excent in so far as she may have been 

relctsed from her oblig2tions thereunder by virtue of 

tJoe notice given by her GcvcrnMent on 27 March 1933 of her 

1ntention to withdra.w frc'I! the League of Na+ions in 

r,ccordc:nce with the provisions of Article I of the Covenant 

Such ,.,1thdr2wrl did not become effective before 27 }f.nrch 

1935' and did not affect the remaining provisions of the 

Treaty. 

COVE~:ANT OF TEF LE AGlTE OF NA TI ONS 

By rrtifying the Versailles Treaty, Japan 

ratified the Covenant of the League of Nations and became 

r. l,!embrsr of the, Lcogue. Twenty-eight other Powers also 

becc:!!lc !.!embers of the League by rr:tifying the Treaty, 

including among them oll the Powers bringing the I,ndictMent 

http:Gr>rrr.2n
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exoent the United States of hmerica, the Union of Soviet~ 

Socielist Republics and the NEtrerlrnds. However, the 

Netherlcnds end twelve other Pov·ers, who bed not sir,ned the 

Trei>ty,. or1ginr.lly occeded to trc Covennnt; rnd the Union 

of Soviet Socialist Republics l11ter becerne e !,ember. 

bt one time or another sixty-three Notion:; hcve been Mem­

bers of the Lecguo r-fter acceding to the Cc.venant. 

llndtr t.he terms of the Covenent, .Tapan egreed, 

Rmcng other things: 

(1) 	Th2.t maintenEnce 0f peoce requirr.s the 

reduction of armaments to the low~st point 

consistent rlth nati0ncl sefety, a;rl thet 

sbe would coc:,c,rcte in such reduct10n by 

interchange of full rnd frank infcrm,tion 

respecting armaments; 

(2) 	That she would respect and pres~rve the 

territorial integrity rnd then existing 

pc:..i ticol :1.ndE:TJ€ndence 0f ell 1,embcrs cf 

the Leag,1e. 

(3) 	Thct in cose cf disvute with cnother Mc::rber 

of tr.a Lccgue, she Pould submit the mrtter 

tc the Council of the League or to arbitrc­

ticn r-nd v·ould not rcs!"rt to v:ar until 

three months ofter the award of the crbitra­

tcrs or tr.e report of the Council; 

(4) 	Tr,rt if ste resorted to v•er, contrcry to 

thE Covenant, she vmuld ioso fecto be deemed 

tc have committed an cct of wcr egeinst all 

Members of the LEcgue; and 

(5) 	Th;-t ell internr'tional agreements made by 

the llembers of the Le~gue v1ould have no 

effect until registered with the Secretariat 

of tt,e Lcegue. 
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V!ith respect to colonies and territories, which 

as a consequence of the war ceased to be under the sover­

eignty of the vanquished nations, and were not then able 

to govern themsevles, Japan agreed; 

(l) 	 That the well being and development of the 

inhabitants thereof formed a sacred trust; 

(2) 	 That those colonies and territories should 

be placed under the tutelage of advanced 

Nations to be administered under a Mandate 

on behalf of the League; 

(3) 	 That the establishment of fortifications or 

military and naval bases should be prohibi­

ted in the mandated territories; and, 

(4) 	 That equal opportunities for trade and 

commerce of other Members of the League 

with the mandated territories should be 

secured. 

MANDATE OF THE PACIFIC ISLANDS 

Germany renounced in favor of the Powers des­

cribed in the Versailles Treaty as the Principal Allied 

and Associated Powers, namely: the United States of 

America, the British Empire, France, Italy and Japan, all 

her rights and titles over her oversea possessions. Al­

though the United States of America did not ratify that 

Tr~aty, all her rights respecting these former German 

possessions were confirmed in a Treaty between the United 

States of rmerica and Germany, which was signed on 

25 August 1921. The said four Powers; The British 

Empire, France, Italy and Japan agreed on 17 December 1920 

to confer upon Japan, under the terms of the Covenant of 

the League of Nations, a Mandate to administer the groups 

of the former German Islands in the Pacific Ocean lying 



north ~f the Equator in rccordance rith certain tdditional 
provisions. Some of those nrovisions ~ere: 

(1) 	That Japan should SN thct the slave trade 

was nrohibited and that no fcrced labor was 
i:ermitted in the Mandated Islands; and, 

-
(2) 	That no military or naval bases would be 

established and no fortifications would be 

erected in the Islands. 

Japan accepted this Mandate, took possessicn ct 

the 	Islands and proceeded to administer the Mandate, and 

thereby became bound, and was bound at all relevant times 

mentioned in the Indictment, to the terms of the Mandate 

contained in the Covenant of the League and the Agreement 

cf 17 December 1920. 

MANDATE CONVENT! ON 1 JI.PAN & THE Ujl1ITED STt.TES. 1922 

Since the United States had not agreed to this 

Mandate of Jop11n over the former Germen Islands, but 

possessed an interest therein, Japan rnd the United States 

~f America be~an negotiations regarding the subject in 

1reshington in 1922. A Convention w11s Elgreed upon and 

signed by both Po~ers on 11 February 1922, (Annex No. B-7), 

Ratifications were exchanged on 13 July 1922; and thereby, 

Janen, as well es the United States, l'!as bound by this 

Convention et I'll times mentiored in the Indictment, After 

reciting the terms of the MandPte es ~ranted by the ~id 

Principal Allied end Associated Powers, the Convention 

orov1dcd 1 omong other things: 

(1) 	Thet the United States of America rould hrve 

the benefits of Articles III, IV and V of 

thPt Mandate Agreement, notl"ithstanding 

trat she wrs not a Member of the League; 
(2) 	That Ameriecn property rights in the Islands 

would be respected; 
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(3) 	Thct existing Treoties between Jrprin end 
the United States would epply to the Islands; 

and, 

(4) 	Thrt Jq>11n ;7ould furnish the United Stlltes 

a duplicrte of the annual report of her 

administration of the Mandate to be made 

to the Leegue. 

In 	a Note delivered to the Government cf the 
United States by the Government of Jflpen on the day of 

exch1>nge C'f rntifications of the Convention, JPpr.n assured 
the 	United States that the usual comity would be extended 

to 	the notional& and vessels of the United States visiting 

the 	harbors nnd wcters of those Islands. 

WASfilNGTON CONFERENCE 

A number of Trcoties r.-nd /,grecments were entered 

into ot the \"ashington Conference in the "·inter of 1921 

and Spring of 1922. This Conference 11·as essentiolly a 

Disermcment Conference, aimed to promote the responsibility 

of llence in the l''orld, not cmly through the cessatfon of 

competition in ncval armament, but elso by solution of 

various other disturbing problems which threatened the 

per.ce, portioularly in the Far Erst, These problems were 

all interrelated. 

FOUR PO"'ER TREATY OF 1921 

The Four-Power Treaty between the United Strtes, 
the British Empire, France and Japon relating to their 

insular p~ssessions and insular dominions in the Pocific 

Ooean was one of the Treaties entered into at the reshing­

ton Conference. (Annex No, B-8), This Treoty WPS signed 

011 13 December 1921 1 and wr s duly ro tif'ied by Japan and 

the othel' Powers signatory thereto, end we s binding on 

Japrn ot ell times mentioned in the Indictment, In that 

Treaty, Japnn agreed, among other thingsr 

(1) Thnt she ?.•ould respect the rights of the 



other Powers in rel~tion to their insul~~ 

possessions rnd insular dominions in the 

region of the Prcif\c Ocean; ond 

(2) 	Thnt if o controversy should arise out of 

nny Pacific question involvinp their rights, 

which could not be settled by diplomrcy 

and wos likely to affect the hrrmonicus 

accord then existing between the Signatory 

Pov.'ors, she would invite ·the Contracting 

P~rtics to a joint conference to which the 

,,,hole subject ,..ould be referred for consid­

eration and adjustment. 

The day this Treaty -Y.•rs signed, the Contracting 

Po?•ers enterer! into a Joint Declaration to the effect 

that it wrs their intent nnd understanding that the 

Treacy ep,lied to the Windeted Islnnds in the Pacifio 

Ocean. (Annex No. B-8-a). 

At the Frshington Conference, the Powf>rs 

Signatory to this Treaty concluded a suo~lementrry treaty 

on 6 February 1922 (Annex No, B-8-b) in which it was 

pr()vidcd as follo1"s: 

"The term I insular possessicns and insulrr 
111dominions 1 used in the foresaid Treaty 

"(The Four-Power ,Trcety) shall, in its apnl1­

"cation to Japan, include only tho Southf'rn 

"portion of the Islllnd of Sakhalin, Formc.sr 

'bnd the Pescadores nnd the Islands under the 

7 Mrndate cf Japan," 

FOUR-PO"'ER ASSUR/.NCES TO THE NETHERUNDS & PORTllOt.L 

Havinr concluded the Four-Power TrP.aty on 
13 December 1921 1 the Powers Sirnatory, including Ja p:m, 
being enxious to forest.all ony conclusions to the contrary, 

each sent identical Notes to the Goverrunent of the 

Netherlands (t,nnex No, B-8~c) nnd to the Government of 

http:Formc.sr
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Porturtl (Annex No, B-8-d) assuring those Governments 

that they would respect the rights of the Netherlends and 

Portugel in relrtion to their insulrr possessions in the 

region of the Pacific Ocean, 

'i"ASHINGTON NP.VAL LIMITATIONS TREATY 

Another of the interrel~ted treotie~ signed 

during the Wrshington Conference was the Treaty for 

Limitation of Naval Armament, (Annex No, B-9), This 

Treaty was signed on 6 Februery 1922 by the United States 
of America, the British Empire, France, Italy end Japen, 

rnd lrter w!'s ratified by eech of them, The Treaty WEJS 

binding upon Japa_n l"t ell relevant times mentioned in 

the Indictment prior to 31 December 1936 when she became 

no longer bound by virtue of the nctice to terminate the 

Treaty given by her on 29 December 1934, It is stated in 

the Preamble to thrt Treaty: that "desiring to contribute 

"tci the maintenance of peace, end to reduce the burdens 

"of competition in armament,'' the Signatory Powers had 
entered into the Tre!.'ty, However, as an inducement to the 

signing cf this Treaty, certain collateral matters were 

ogreed upon rnd those agreements were included in the 

Treaty, The United States, the British Empire and Japan 
agreed that the stat11s quo at the time of the signing 

of the Treat•,, with regard to fortificotions and nEJval 
bases, should be maintained in their rrspective territories 

and ~ossessions sryecified as follows: (1) The insular 

possessions which the United Stetes then held or might 

thereafter acquire in the Pacific Ocean, except (a) those 

adjacent to the coast of.; the United States, Alaska end 

the Panema Canal Zone, not including the Aleutian Islands, 

and (b) the Hawaiian Islands; (2) Hongkong and the 

insular possessions which the British Empire then held 

er migbt thereafter acquire in the Pacific Ocean, east of 

the meridian 110 degrees east longitude, except (a) those 
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adjacent to the coast of Canada, (b) the Colll!l)onwealth or 

Australia and its territories, and (c) New Zealand; (3) 

'.!'he following insular possesstons of Japan in the Pacific 

Ocean, to-wits The Kurile Islands, the Bonin Island&, 

Al:lami-Oshima, the L~ochoo Islands, Formosa and the Pes­

ce.dores, and any insular p0ssesstons in the Pacific 

Ocean whicn Japan might thereafter acquire. The T_reaty 

soecified that the maintenance of the status quo implied 

that no new fortificeti0ns or naval bases would be es­

tablished in the territories and possessions specified; 

thet no measures would be t~~en to increase the existing 

naval facilities for the repair (Ind maintenance nf 

naval forces, and that no increase would be rn.ade in the 

coast defenses of the territories encl possessions n1>med. 

The Signatory P'Jwer s a g~eed that they would 

retain only the capital ships nemed in the Treaty, The 

United States of Am'erice r_P.ve up its commendinr lead in 

battleship construction; end both the Fnited States and 

the British Empire ap.reed to scrap ~ertain battleships 

named·in the Treaty. Maximum limits in total capital 

ship replacement tonnage were set for each Signatory 

Power, which they agreed not to exceed. A similar 

limitation was placed on aircraft carriers, Guns to be 

carried_by capital ships were not to exceed 16 inches, 

and those carried by aircraft carriers ?1ere not to exceed 

8 inches in caliber, ancl no vessels of war of any 0f the 

Signetory Powers-thereafter to be laid down, other than 

capital, ships, was to cerry guns in excess of e inches 

in caliber. 
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NINE-P01-ER TREATY 

One further Treaty signed at the Washington 

Conference which cannot be disregarded without disturb­

ing the general understanding and equilibrium which were 

intended to be accomplished and effected by the group 

of agreements arrived at in their entirety. Desiring 

to adopt a policy designed to stabilize conditions in 

the Far East, to safeguard the rights and interests of 

China, ar.d to promote intercourse between China and the 

other Powers upon the basis of equality of opportunity, 

nine of the Powers at the Conference entered into a 

Treaty, which taken together with the other Treaties 

concluded at the Conference, was designed to accomplish 

that object. This Treaty was signed on 6 February 1922 

and later ratified by the following Powers: The TTnited 

States of America, the British Empire, Belgium, China, 

France, Italy, Japan, the Netherlands, and Portugal. 

(Annex No. B-10). This Treaty was binding upon Japan at 

all relevant times mentioned in the Indictment. 

By concluding this Treaty, Japan as well as 

the other Signatory Powers, agreed, among other things, 

as follows: 

(1) To respect the sovereigntyr the indepen­

dence,. and the territorial and adminis­

trative integrity of China; 

(2) To provide the fullest and most unerr­

barrassed opportunity to China to develop 

and maintain for herself an effective 

and stable government; 

( 3) To use her influence for the purpose 

of effectually establishing and maintain­

ing the principle of _equal opportunity 

for the commerce and industry of all 
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nations throughout the territory of China; 

(4) 	 To refrain from taking advantage of con­

ditions in China in order to see~ special 

rights or privileges which would abridge 

the rights of subjects or citizens of 

friendly States, and fran countenancing 

action inimical to the security of such 

States. 

(5) 	 To refrain from entering into any treaty, 

agreement, arrangement, or understanding 

with any Power or Powers,· which would 

infringe or impair the foregoing prin­

ciples; 

(6) 	 To refrain fror.: seeking, or supporting 

her nationals in seeking any arrangement 

which might purport to establish in favor 

of her interests any general superiority 

of rights with respect to commercial or 

economic development in any designated 

region of China any such monopoly o~ 

preference as would deprive the nationals 

of any other Power of the right of under .. 

taking any legitimate trade or industry 

in China or of participating with the 

Chinese Government or any local authority 

in any public enterprise or which would 

be calculated to frustrate the practical 

application of the principle of. eaual 

opportu.nity; 

(7) 	 To refrain from supporting her nationals 

in a~y agreement among themselves de-_ 

signed to create Spheres of Influence 

or to provide for ·mutually exclu.sive 
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opportunities in designated parts of China; 

(8) 	 To respect the neutrality of China; and 

(9) 	 To enter into full and frank cornmvnication 

with the other Contracting Powers when­

ever any situation should arise which in 

the opinion of any one of them involved 

the application of the stipulations of 

the Treaty. 

Thus the Powers agreed in formal and solemn 

Treaty to enforce the Open Door Policy in China. Japan 

not only agreed to, signed and ratified this Treaty, 

but her Plenipotentiary at the Washington Conference 

declared that Japan was enthusiastically in accord with 

the principles therein laid down. He used the following 

words: 

"No one denies to China her sacred right t,. 

govern herself. No one stands in the way of ~hina 

to work out her own great national destiny." 

tlPim'. co:tNENTION OF 1912 

Anoth~r important Agreemen~ entered into by 

Japan, which is relevant to the issues, and which part ­

icularly applies to Japan's relations with China, is the 

Convention and Final Protocol for the Suppression of the 

Abuse of Opium and Other Drugs, which was signed on 23 

January 1912 at the International Opium Conference at 

The Hague. (Annex No. B-11). This Convention was 

signed and ratified by, or on behalf of, Japan and each 

of the Powers bringing the Indictment, except the T'nion 

cf Soviet Socialist Republics, and was binding upon 

Japan at all relevant times mentioned in the Indictment, 

Forty-six other Powers also signed and ratified the 
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Convention, and six additional Powers later adhered to 

it. Being resolved to pursue progressive suppression 

of the abuse qf opium, morphine, and cocaine, as well 

as drugs prepared or derived from these substances 

giving rise or which might give rise to analogous abuse, 

the Powers concluded the Convention. Japan, together 

with the other Contracting Powers, agreed~ 

(1) 	 That she would take measures for the 

gradual and efficacious suppression of 

the manufacture, traffic in, and use of 

these drugs;. 

(2) 	 That she would prohibit the ex~ortation 

of these drugs to the countries which 

prohibited the i~portation of them; and 

that she would limit and cont.rel the 

exportation of the drugs to countries, 

which limited the entry of them to their 

territories.; 

(3) 	 That she would take measures to prevent 

the snuggling of these drugs into China 

or into her leased territories, settle­

ments and concessions in China; 

(4) 	 That sre would take measures for the 

suppression, pari passu with the Chinese 

Government, of the traffic in and abuse 

of these drugs in her leased territories, 

settlements and concessions in China; and, 

(5) 	 That ·she would cooperate in the enforce­

ment of the pharmacy laws pronulgated 

by the Chinese Government for the revu­

lation of the sale ~nd distribution of 

these drugs by applying them to her 

nationals in China. 
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SECOND OPIUM CONFEH3NC3 O? TIE LEAGl'E 

The Second Opium Conference of the League of 

fl'ations further implemented and reinforced .the Opium 

Convention of 1912 by the signing of a Convention on 

19 ?ebru~ry 1925 (Annex No. B-12), which represented a 

comprehensive effort on behalf of the Signatory Powers 

to suppress the ~ontraband trade in and abuse of opium, 

cocaine, morphine, and other harmful drugs, This 

Convention was s1gned and ratified by, or on beh~lf of, 

Japan and each of the Powers bringing this Indictment, 

except the United States of America, the Philippines 

and China. The Con¥ention was also definitely acceded to 

by forty-six additional Powers, The Allied and AssociRted 

Powers had provided in Article 295 of the Versailles 

Treaty th.at the ratification oft hat Treaty would be 

deemed to be ratific~tion of the Opium c~nvention of 

23 January 1912. The Co,renant of the Leaisue of ~'ations, 

which is found in Part I of the Versailles Treaty, 

provided in Article 23 thereof that the J:embers of the 

League would thereafter entrust the L~ague with the 

general supervision over the execution of agreements 

with regard to the traffic in opil.ll'l and other dange!'ot's 

drugs, The Second Opium Conference was in response to 

these obli~ations; and the Convention of 19 February 1925 

provided for the organization and ~1nctioning of a 

Permanent Central Board of the League for the Suppres­

sion of the Abuse of OpiUI!l and Other Drugs. In addition, 

Japan, as well as the other Si~natory Po~ers, agreed 

among other things to the following: 

(1) 	 That she would enact laws to ensure 

effective control of the prodtiction, d5 s ­

tribution and export of opium and Hmit 
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exclusively to medical and scientific 

purposes the. marrufacture, import, sale, 

distribution, export and use of opium and 

the other drugs named in the Convention; 

and, 

(2) 	 That she would send annually to the Cen­

tral Board of the League as complete and 

accurate statistics as possible relative 

to the preceding year showings production, 

manufacture, stocks, consumption, confis­

.cations, imports and exports, government 

consumption, etc., of the drugs named 

in the Convention. 

The Privy Council of Japan decided on 2 Nov­

ember 1938 to terminate further cooperation with this 

Central Board of the League. The reason assigned for 

this action was that the League had authorized its rem­

bers t~ invoke sanctions ag~inst Japan under the Covenant 

in ·an effort to terminate what the League had denounced 

as Japan's aggressive war against China. Notice of this 

decision was collllll1:l.nicated to the Secrttary General of 

the League on the same day. 

OPIUM COl\'VENTION OF 1931 

A third Convention, which is Y.nown as the· 

Convention for Limiting the Vanufacture and Regulating 

the Distribution of Norcotic Drugs was signed at Geneva 
I 

on 13 July 1931. (Annex No. B-13). This Convention 

was signed and ratified, or acceded to, by, or on be­

half of, Japan and each of the Powers bringing the 

Indictment, as well as f,ifty-nine additional Powers. 

This Convention was supplementary to and intended to 
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make more effective the Opium Conventions of 1912 and 

1925 mentioneQ above. Japan, tbgether with the other 

Contracting Powers, agreed, 

(1) 	 That she' would furnish annually, for each 

of the.drugs covered by the Co~vention 

in respect to each of her territories to 

which the Convention applied, an estim11te, 

which was to be forwarded to the Central 

Board of the League, showing the quantity 

of the drugs necessary fd'J:' medical end 

scientific use and for export authorized 

under the Conventions; 

(2) 	 That she would not 011019 to be llianufactur·._ 

ed in any such territory in any one year 

a quantity of any of the drugs greater 

than the quantity set forth in such 

estimate; end 1 

(3) 	 That no import· into, or export from, the 

territories of any of the Contracting 

Powers of any Of the drugs would take 

place, except in accordance with the pro­

visions Of the Convention. 

LAWS OF B3LLIG~~SNCY 

The law governing the entrance of States into, 

as well-as their conduct while in, belligerency received 

further restatement during th,e two decades immediately 

preceding the period covered by the Indictment end during 

the years 1928 and 1929.. In 190?, the second Pe~ce, 

Conference at The Hague produced thirteen Conventions 

and one Declaration, all signed on 18 October 1907. 

The Kellogg-Briand Pact (Pact of ~aris) condemning 
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aggressive v1ar was signed 11t Paris on 27 August 1928. 

Then on 27 July 1929, two important Conventions were 

signed at Geneva, namelys the Convention R~lative to the 

Treatment of Prisoners of War, and the Convention for the 

Amelioration of the Condition of the ":ounded l'nd Sick of 

Armies in the Field. These Agreements not only impose 

d1rect treaty oblirations upon the Contracting Powers, 

but also delineate more precisely the customary low. The 

effectiveness of some of the Conventions signed at The 

Hague on 18 October 1907 as direct treaty obligations 

was considerably impaired by the incorporation of a so­

called II generiil participr:tion clruse" in them, providing 

that the Convention v1ould. be binding only if all the 

Belligerents were parties to it. The effect of this 

clause is, in strict law, to deprive sor.e of the Conven­

tions of their binding force as direct treaty obli~ations, 

either from the very beginning of a war or in the course 

of it as soon as 11 non-signetory Power, ho'.vever insigni­

ficant, joins the ranks of the Belligerents. Although 

the obligation to observe the pr~visions of the Conven­

tion as a binding trePty mey be swept in"ay by operati.on 

of the II gener2l p,rticipation clause", or otherwise, the 

Convention remains as good evidence of the customary 

law of rn,tions, to be considered by the Tribunnl along 

with all other 1:>vailable evidence in determining the 

customary law to be applied in eny given situation. 

FD' S1' HAGUE C0NV3ll'TI0N 

The First Convention agreed upon by the Con­

ference at The Hague in 1907 was the Convention for the 

Pacific Settlement of InternPtional Dlsputes. (Annex 

No. B-14). The Convention was signed by, or on bchrlf of, 

http:operati.on
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Japan ond each pf the Powers bringing the Indictment, 

and rotified by, or on behalf of, all of them, except 

Great Britain, Australie, Can1?da, India end ~'ew Zel'lland. 

Tr:enty-one other Powers al so signed and. ratifiea the 

Convention, and five oc'd i tional Powers lnter acceded to 

it. ,The Powers bringing the Indictment, who did not 

ratify 
0
this Convention, remained bound, in so faros 

their relations with Jap0n were concerned, by the Con­

vention for the Pacific Settlement of Internl:'tional 

Disputes signed at The Hague on 29 July 1899; since 

th8t Convention was sign!>d and ratified by 1 or on behc>l!' 

of I Japon end eAch of these Powers. Neither of the Con­

ventions mentioned undei this title contl:'ined a "gener1:1l 

"perticipation ·clause"; they .'were I therefore, binding 

upon Japan as direct trerty obligations at all relevant 

times mentioned in the Ir.dictrnent,. J1?pan, os \'1ell as 

the other Contracting Powers, among other things agreed: 

(1) 	 That, in order to•obviate as·far as pos­

sible recourse to force· in her rel!'tions 

.with 	other States, she would use her best 

efforts to insure the pacific settlement 

of intern0tional differences; and, 

(2) 	 Thct in case of serious disagreement or 

dispute, before en epperl to rrrns, she 

vould h8ve recourse to t~e good offices 

or mediation of one or more friendly 

·Powers. 

KEILOGG-BRIAN1) PACT 

The Kellogg-Briand Pact or Pact of Paris,, 

which Wl:'S signed "t Prris ~n 27 August 1928, condemned 

aggressive war and restated the law evidenced by the 
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First ~ngue Convention of 18 October 1907 for the ~ticific 

Settlement of Internotionrl Disputes. (Annex No. B-15), 

The Trenty was signed end rotified by, or on b~h,,.lf of, 

Japan t1nd ecch of the Powers bringing the Indictment, 

except the l'nion of Soviet Socir.list Renublics, Chinn 

rnd the Netherlr,nds, Jnp.-:n r11tified the Trerty on 24 

July 1929 1 tind China rdhered to the Tre;ot!' on 8 !'.oy 1929, 

The Netherlrnds ndhered to the Treaty on 12 July 1929, 

and the Union of Soviet Soci'.'list Repl'blics rdhered on 

27 September 1928, Therefore, Japnn end each of the 

Powers bringing the Indictment hrd definitely acceded 

to the Trec1ty by 24 July 1929; in eddition, eight other 

Powers had signed and ratified the Trerty; Pnd forty­

five odditionul Powers, at one time or nnnther, ndhcrcd 

to it, The Tre!'ty wn s b indir.g upon Jr,p>'n nt nll relevont 

times mentioned in the Indictment, 

The ContrDcting Powers, including JnpD~, de­

clared that they condemn recourse to war for the solution 

of internotionil controversies, 8nd renounce it as r,n 

instrument of nrtiom,.: policy in their relrtions with 

one another, 

The Contracting Po ers then ngreed that the 

settlement or solution of all disputes or conflicts of 

11hntever n,-,ture or of nhatevE:r c,:• igin they may be, which 

might r,rise m'!ong them, would ne··er be sol'ght except by 

pacific menns, 

Prior to rrtification of the Poet, SOl'le of 

the Signatory Powers mcde decl&retions reserving the 

right to wage vrnr in self-defence including the right 

to judge for themselves ,:hether a situntion requires 

such action, Any l!'w, j_nternr tional or municipal, 

which prohibits recourse to force, is necesserily 

http:b~h,,.lf
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limited by the right of self-defence. The right ef 

self-defence involves tho right of the State threatened 

with impending attack t• judge fer itself in the first 

instance whether it is justified in resorting to ferce. 

Under the most liberal interpretation of the Kellcgg­

Briand Pact, t~ right of s~lf-defence does not confer 

upon the State resorting to war the authority to make a 

final determination upon the justification for its 

action. ;\nY other interpretation would nullify the 

Pact; and this Tribunal does not believe that the Powers 

in concluding the Pact intended to make an empty gesture. 

THIRD HAGUE CONVENTION 

The Third Convention concluded by the Powers 

in Conference at The Hague in 1907 was the Convention 

Relative t~ the Opening of Hostilities. (Annex No, B-!,). 

The Convention was signed and ratified by, or on ~ehalf 

of, Japan and each of the Powers bringing the Indictinent, 

except China; but China adhered to the Convention in 

1910. A total of twenty-fivo Powers signed and ratified 

the Convention, including Portugal and Thailand, and 

six Powers later adhered to it. This Convention does 

not contain a "general participation clause". It pro­

vides that it shall take eftect in case of war between 

two 
\ 

or more of the Contracting Powers, it was binding 

upon Japan at all relevant times mentioned in the In­

dictment. By ratifying this Convention, Japan agreed, 

among other things1 

That hostilities between her and any other 

Contracting Power roust ~ot commence without pre­

vious and explicit warning, in the form either of 

a declaration of war, giv,ing reasons, or of an ul­

timatum with conditional peclaration of war. 



FIFTH H1GUl C0~1VENTION 

The Fifth Hrgue C0nvent10n cf 1907 wes the 

CcnvEnticn Respecting the Rights ,nd Duties cf Neutrel 

PowErs end Persq1s in Vier on Land. (J.nnex N0. B-17). 

The Conventi0n wes signed end ratified by, er on be­

half er, Jppen end eech of the Fewers bringing the 

Indictment, except Greet Britain, J.ustralia, Cenade, 

New ZHlrnd, Indir end Chine. However, Chine eclhcrecl 

to the Convention in 1910. J. total cf twenty-five Powers 

signec end retified the Convention, including Thailand 

end Portugal; end threE Fcwers l,tEr a.dhErec1 to it. 

Greet Brite.in Fnc1 sixteen 0ther Fcwcrs, whe signed the 

Convention, have not ratified it. 

This is one of the Hegue Conventions which 

c0ntains a "generel perticipation clause"; rl thcugh 

it ceesEcl to be epplictble in the recEnt wPr as a 

direct threety cbligrtic-n of Jepe.n upcn the entry of 

GrEet Brite.in intc the wn o~ 8 December 1941, it re­

mained es gr0cl evidence of the customrry le~ of nations 

to be considE:recl el0ng with ell ether. aveilable evidence 

in determining the customery law to be applied in eny 

yiven situetion, to which the principles steted in the 

Convention might b~ eppliceble. 

By this Convention, Jepan egreecl, emcng other 

thingss 

(1) 	 Thet the territory 0f neutrel Powers is inviol­

able; 

(2) 	 That Belligerents are forbidden tc move trcops 

or convoys of either munitions of wrr er 

supplies ecross the territcry cf e neutrel 

Power; end, 

(3) 	 Thate neutrPl Power is not cPlled upon to 

http:Brite.in
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prevent the exrort or trrnsport, en bchelf of 

one or ether of the Belligerent~, of arms, 

munitions of war, or, in g€neral of enything 

which can be of use to en ermy or e flce,t. 

FOURTH HLGUE CQNYENTION 
The Fourtr Hague Convention of 1907 is the Con­

vention Respectinr the Laws end Customs cf 1//ar on Lend. 

UnnEX No. B-18). Regulations Respecting th€ Le1•s end 

Customs of V[er on Lend were ennexed to rnd madr, e prrt 

of this Conv£ntion. (J.nnex No. B-19). _ The Cc:nvention 

was signed end ratified by, or on behalf cf, Japan and 

eech cf th€ Powers bringing the Incictment, except Chine. 

Nim:teen edditicnel Powtrs, including Theilend and 

Portugcl, else si~ned end retified this Convention; and 

two oth€r Powers later adhered to it. 

This is another cf the Hague Conventions which 

contains e "general pertici prtion eleuse,". What we heve 

said respecting this cleusE applies eaually well here. 

Ls strted in the Pr£emble tc- this Conventic-n, 

the Contracting Powers were enimated by the d€sire, Even 

in th€ extreme case, to srrv, the interests of hu~enity 

end th€ ne£ds c-f eiviliza.ticn by diminishing the evils 

of war enc adopted the Convention end the Regulations 

thereunder which were intended to serve e.s a gem·rel 

rule of conduct for BelligerEmts. Realizing that it 

wes not pos~ible et thr time to conclrt rcguletions 

covering ell circumstrnces thrt might arise in practice, 

the Powers d,clared that the,y cid not intend thrt unfore­

SE:En ceses should be: left to the rrhitrary judgm1cnt of 

military commanders; and thet until a more compl€te 

cod€ should be issued, they d€clrred thEt in eases not 

1nclud€d in the Regulations the inhabita.nts end belliger• 

ents reme1ned under the prctection end p~inciples of the 
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laws of neti0ns as they resulted from the usages of 

civilized .,e0ples, the lews 0f humanity, end the cic­
tete er the public ccnscience. 

By this Convention, Jepen agreed, emong ether things: 

(1) 	 Thet prisoners cf wer ere in the power C'f the 

hostile Government, but nct of the individuals 

or corps who cepture them; that they must be 

humanely trreted; and e.11 their personal be­

longings, except arms, horses, end militery 

papers, r€mein th€ir property; 

(2) 	 Thet in cese of ct?pture c,f eny of the errnea 

forces of a Belliferent, whether they con­

sisted rf ccmbetPnts or ncn-combatants, they 

would be treated es prisoners cf war. 

(3) 	 That althc,ugh she might utilize the lab0r cf 

priscner5 of wt?r, cfficers excepted, the ta~k 

VJCuld nrt b€ execessive and would not be con­

nectea with the cperetion 0f war; and that she 

would pay to the prisoners compensation fer ,. 

ell •crk acne by them; 

(4) 	 That a~ regrrds bcard, lodging, end clcthing, 

in the absence of a ~ ecial agreement between 

the Belligerents, she would treat prisoners 

of war on the same feating es the trccps who 

captured them; 

(5) 	 That prisoners of wer in her power would be 

subject to the le?'S ,cvErning her cvm arl'ly 

and fntitled to the benefits thereof; 

(6) 	 Thet she wculd institute at the co!Ill'lencement 

of hostilities an inquiry office. That it 

w0uld be the function of this office tc renly 

to all inQuiries about the prisqners and to keep 
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up to fete an individual return f0r eech 

prisoner of ~er in which wruld be recorded 

ell necessary vitel st2tistics.end other use­

ful inforrnetion perteining to such prisoner. 

(7) 	 Thet rFlief societiEs for prisoners rf wer 

would receive every facility from her for the 

efficient performance of their humene t2sk and 

their erents ,,,ould be admitted to nieces of 

internment for the purpose cf administering 

relief, etc.; 

(8) 	 Thet it was forbidden: (e) to employ p0iscn 

or poisoned weeprns; (b) To kill or wound 

treecherously individuels belonging to the 

hostile Nation C'r lrmy; (c) To kill or woun.d 

e.n enEmy, who heving le id aown his arms, or 

having no longer rnerns of defence, has sur­

rendered at fiscretion; (d) To declare thet 

no quarter will be given; (e) To meke im­

proper use cf a flag of truce, c,f the national 

flag or of the mil_ite.ry insignie end uniform 

of the enemy, or cf the fistinctive .beages of 

the Geneva Convention; or (f)_ To destroy or 

seize the enemy's ~rcp,rty, unless such ae­

struction or seizure be imperetively demanded 

by the necfssities of wor; 

(9) 	 That in sieges and bomberdments e.11 necessary 

steps would b( taken bY- her to spare buildings 

dediceted to religion, art, science end cherit ­

rble purpose, historic monuments and hos~itals 

and places were thr sick end .wounded are eol­

lected; 
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(10) 	That the pillage of e term er ether ple,.ce, 

even when taken by ess.ault WF.~ ~rohibitec; 

e.nd, 

(11) 	That fem11y hcnC'r e.nc' rights, the lives of 

persons, end private prc'perty, e.$ well es 

rcli'gious ccnvictions and prectice would 

be resp€:ctEcl by her during v.1ar. 

GENEyt PRISONIR OF WI R CONVENTION 

The Convention Relative to the Treetm€:nt of 

Prisol'lf:rs of r!p.r was signed at Gem:ve on 27 ,;Tu'1.y 19~9. 

(J,nnex No. B-20). Forty-seven Powers signed the Con­

vent10n; pnd thirty-four Powe::rs Either ratified 1,t or 

eahered tc it. Exce~ting lustrelia, China ana the 

Union cf Soviet Socielist Rq:iubl1cs, the Ccnventlon l'?es 

signed and rstified by, er on behslf cf, eech er the 

Pcwers bringing the Indictment. 

J:cpen s,nt .plEnipote ntieries, v1hc pl:'rticipetcd 

in thE Conf€:rence and signer.' the Convention; but Jepen 

c'id net fcrmelly ratify the Convention before the 

,cpcning of h0stil1ties en 7 Pecembe:r:_ 1941. HcwevE'r, 

early in 1942 thr Unite:a Strte:s, Creet Britain end 

ether Powers 'informed :tepan that they proposed to 

abide b7 the Convention enc sought essurtnces fr0m 

Jepen es to .l'lE:r attitude towFrcs the c·onvention, 

Jepan acting through her Foreign l:inister, who Wl'S 

the J.ccuscd TOGO, decli·re:d end e~sured the .J'C'we:rs 

c once rncc:" thr t, while: she: v•p s n.ot fcrmelly bcund by 

the Ccnvention, she v1culc' epr,ly the Convention, 

"mutetis r,utE,ndis.", towerd Lmcrican, British, CrnccliPn, 

J.ustralian tind Ncvr Zeelene r,r!soncrs of ·v1rr. Under 

this esrnrencc Jepan wes brun.d to comply with the 

CouvcntL.m '1eV£ VJhE:re its previsions could _net be 
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11te:rally ccmplhc I.•1th c,,.inf tc S;.Jcciel CC'ncl i tions 

known to the pr.rties to exist rt the timE the Pssurence 

was riven, in •hich crsc Jrprn ~rs rblifEC to epcly 

the n€arcGt possible eouivPlent to literal ccm~liance. 

The effect of this essurence will be more fully ccn­

siclcrecl et a later ~oint in this judgment. 

This Convention is the "mr.re complete code 

"of the lrws cf 1'.'rr" contcr,plated by the Po\llers sirn­

etC'ry to the Hpgue Convention Respecting +the Laws and 

Cuslcms of Wer CC'ncludcd on 18 October 1907; enc' the 

Convention wcvidcs by its terms thrt it \'.'ill be 

CC'nsiclered tc- be ChPptcr II cf the Regulations rnncxed 

to thPt HqrUE. ConventiC'n. ,The Convention clccs not 

ccntein r "gen.::rrl perticipaticn clause"; but it doe:s 

CC'·ntein I' prcviskn thet 1t shell rE:mrin in force es 

be twi:cn the Bcllig-ErE:nts who rre pertks to it even 

thC'ugh onE cf the Belligerents is net a C(,ntrrcting 

ThE Convention provides, emC'ng other things: 

(1) 	 Thet prisoners cf wer rre: in the po111e:r of 

the hostile Pcwe:r, but net rf the indivicluf\ls 

or corps who hrvc cPptured them; thrt they 

must be humrncly tree.tea rna protected, 

prrticulrrly rgrinst rcts C'f virlence, in­

sults rnd public curiosity; thrt they heve 

the right tc hevc their person enc honor 

respected; thet v•men shtll be tnet€d with 

rll re:grrc to their sEx; and thPt rll pri ­

soners of V!Fr muf't be: mPinttin£o by the de:­

teining Power; 

(2) 	 Tbet ~risonErs of rer shrll b£ cvecuatec es 

quickly es pos5iblc to ccpcts rEmcve:d frcm 
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the zone of combet; but thet thF evecuation, 

if en foot, shPll only bf: fffcctec' by stE>e-es 

of 20 kilometers e: eay, unless the necessity 

of rcechinr •·ete,r end food requires l<'ne-er 

stages; 

(3) 	 Thet priscners cf wrr mey be intErned; but 

they l!le.y not be CC'nfine:c' er im,,risoned, e:x­

cept es en indispcnsible measure: cf sefe:ty 

or seniteticn; thFt if crpturcd in unhcrlth­

ful ·rcgirns er climehs, thoy \''111 ,be trrns­

portEd tc e mrrr ffvorr-ble regi<'n; thet ell 

srnitery 1!1€!'.surcs will bf trke:n to insure: 

clernline:ss end hE·elthfulnEs!' cf camps; 

thrt mec'icrl inspections shell be: errenged 

at lcrst cnce r l!IOnth to ensure: the ge:nerel 

heelth rf the priso,ncrs; thrt collective 

disci,linery mersurcs effecting fccc' ere 

prchibitcd; thet the food reti0n shell be: 

tque.l in auentity end qurlity to t~rt of· 

troops in base crnp; thet prisoners shrll be 

furnishEd frcilitie:s toge:the:r withe suf­

ficiency <'f prtrble v,etcr for prq,rring 

edditicnel fC'rd frr themselves; thet they 

shPll bf furnished clothing, linen enc' fcrt ­

we:.rr rs r1cll r.s v.·0rk cl0the:s for these who 

lfbcr; end thrt every crmp shrll have en 

infirl'!ery, wheri pris0ners cf ,·1er shell 

receive every kind cf rttention noeder'; 

(4) 	 Thrt elthough priscners 0f l'!er r.re re:quiret" 

to selute ell officers of the ret,ining Power, 

officers whc ere pris<'ners Fre brunc' tc sal­

ute cnly c,fficers C'f r higher 0r equel renk 

of thet Power; 
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(5) 	 That Belligerents may utilize the labor of 

able prisoners of. war, officers exceptei, 

and provided that non-commissioned officers 

are used only for supervisory work; that no 

prisoner may be employed at labors for which 

he ls physically unfit; that the length or the 

day's work shall not be excessive, and eveey 

prisoner shall be allowed a rest of twenty­

four consecutive hours each week; that pri ­

soners shall not be used at unhealthful or 

dangerous work, and labor detachments must 

be conducted similar to prisoner-of-war 

camps, particularly with regard to sanitary 

conditions, food, meiical attention, etc.; 

that prisoners must be paid wages for their 

labor; an:1 that the labor of prisoners of 

war shall have no direct relation with war 

operations, particularly the manufacture 

and t~nsportation of munitions, or the 

transportation of material for combat units; 

(6) 	 That prisoners or war must be allowed to 

receive parcels by mail intended to supply 

them with food am clothing; and that relief 

societies for prisoners or war shall receive 

from the detaining Power every facllity for 

the efficient performance of their hu.~ane 

tasks; 

(7) 	 That prisoners of war have the right to make 

requests and register complaints regarding 

the conditions of tteir captlvlt7; that in 

every place where there are prisoners of war 

they have the. right to appoint agents to 
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represent them directly with the military 

authorities of the detaining Power; and that 

such agent shall not be transferred without 

giving him time to inform his successors 

about 	affairs under consideration; 

(8) 	 That although prisoners of war are subject 

to the laws, regulations, and orders in force 

in the armies of the detaining Power, punish­

ments other t~an those provided for the same 

acts for soldiers of the armies of the de­

taining Power may not be imposed upon them; 

and that corporal punishment, imprisonment in 

quarters without daylight, and in general any 

form of cruelty, is forbidden, as well as 

collective punishment for individual acts or 

omissions; 

(9) 	 That escaped prisoners ·of war who are retaken 

shall be liable only to disciplinary punish­

ment; and that the comrades who assisted his 

escape may incur only disciplinary punishment; 

(10) 	 That at the opening of judicial proceedings 

against a prisoner of war, the detaining 

Power shall advise the representative of 

the protecting Power thereof at least be­

fore the opening of the trial; that no pri ­

soner shall be sentenced without having an 

opportunity to defend himself, and shall not 

be required to admit himself guilty of the 

act cr.arged; that the representative of the 

protecting Power shall be entitled to at ­

tend the trial; that no sentence shall be 

pronounced against a prisoner except by the 

same courts and according to the same pro­
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cedure as in the case of trial of ryer~ons 

belonring to the armed forces of the de­

teining Po,.,er, thet the sentence ,:sronounced 

shelJ be ill\Jlledietely communicated to the 

protecting Fower; and the. t in the case of 

death sentences, the sentence must not be 

executed before the expiration of three months 

after such communication; 

(11) 	That Bellirerents Ere bound to send beck to 

their own country, rerardless of rank or 

number, seriously sick and seriously injured 

prisoners of "'ar, after having brought them 

to a condition where they can be transported; 

(12) 	That Belligerents shall see thft prisoners 

of war dyinr in captivity are honorably 

buried and that their graves bear ell due 

information end are respected and maintained_; 

(13) 	That upon outbreak of hostilities each Bell ­

igerent shell institute a prisoner of war 

information bureau, which shell prep?re end 

preserve an individual return upon each pri ­

soner showing certain vital information pre­

scribed, and which shall furnish such in­

formation es soon es possible to the interested 

Power, 

Jepan also assured the Belligerents that she 

would epply this Convention to civilian internees and 

thct in ?p~lying the Convention she would teke into 

consideration the national and racial manners end 

customs of ".'ri"oners of wer end civilian internees under 

reciprocal conditions when supplying clothing end pro­

visions to them, 
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Gi:NEVA RID CROSS COFVENTION 

The Geneva Red Cross Convention for the 

Amelioration of the Condition of the \founded and Sick 

of Armies in the Field was also signed on 27 July 1929. 

(Annex No. B-21). The Convention was signed and rat ­

ified by, or on behalf of, Japan and eech of the ?ewers 

bringing the Indictment as ~ell es thirty-two other 

Powers. It wes binding upon Japan and her subjects at 

ell relevant times mentioned in the Indictment, es a 

direct treaty obligation. The Convention contains a 

provision to the effect thet it must be respected by 

the Contracting Powers under all circumstances; end 

if in time of war, one of the Belligerents is not a 

party to the Convention, its provisions shell remain 

in force between the Belligerents who ere parties to 

it. 

By signing and ratifying the Convention, 

Japan, as well as the other Signatory Powers, agreed, 

among other things: 

(1) 	 That officers, soldiers, end other persons 

officially attached to the E rmies, who ere 

wounded or sick shall be resoected and pro­

tected in ell circumsten~es; a.nd that they 

shall be humanely treated and cared for 

without distinction of n~tionelity by the 

Belligerent in whose oower they are; 

(2) 	 That after every engagement, the Belligerent 

who rEmains in oossession of the field of 

battle shell search for the wounded and 

dead enc protect them from robbery and ill ­

treatment; end that those wounded and sick 

who fe:1.1 into the 1:ov1er of the enemy shall 
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b€come prisoners of war to whorn the. f €neral 

rules of international lew respecting pri ­

soners of wrr shall be anQlicable; 

(3) 	 That e.11 personnel charred exclusively 'lllith 

the removal, transportation, anc .treetment pf . 

.the wound€d and !i'ick, including administration 

personnel of se,nitery formations and establish­

ments and .chaplains; shall be respected and 

protected, and when-they fall into the hands 

of the enemy they shall not be treated as 

prisoners of war, and shall not be detained, 

but will be returned as soon as possible to . 

their own army along with their arms and equip• 

ment; 

(4) 	 That mobile sanitary formations, and fixed 

sanitary establishments shall be respected 

and protected; rnd if they f~ll into the hands 

of the enenw, theY: shall not be deprived of 

their buildinrs., transport and other equip­

ment which mey be needed for the treatment 

of the sick and wounded; 

(5) 	 Thet only those ~~rsonnel, formstions and 

esteblishments entitled to respect and pro­

tection under the Convention shall display 

the cistinctive emblem of the Geneva Con­

vention; and, 

(6) 	 That it is the c'tity of cor!l11enders-in-chief of 

bellirerent armies to provide for the details 

of execution of the provisions of the Con­

vention, es well as unforfseen cases con~ 

formable to the gEneral princir,les of the 

Convention.' 
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T'SNTH HAGUE CC'NV3NT!ON 

The Tenth Convention agreed upon at the Con­

ference ~t The Hague and signed on 18 October 1?07 

was the Convention for the Adaption to Naval War of 

the Principles of the Geneva Convention of 6 July 1906. 

(Annex No. B-22). The Convention was signed and rat ­

ified by, or on behalf of, JaDan and each of the Powers 

bringing the Indictment, except Great Britain, Australia, 

Canada, India and New Zealand. The Convention wa·s signed 

and ratified by twenty-seven Powers and later five 

other Powers adhered to it. The Indicting Powers who 

did not ratify this Convention and also Japan are per­

ties to the Convention which was signed at The Ha11ue on 

29 July 1899; and, therefore, as between them, they are 

bound by the Convention of 1899, which contains most 

of the provisions found in the later Convention of 1907. 

This, als0, is one of the Hague Com,er.tions, 

which contains a "f'.ener0::'.. pa:·t, icipat inn clause", and, 

therefore, it ceased to be ~u::,lkeble upon Jar,an as a 

direct treaty obligation v•hen a non-signatory Power 

joined the ran!cs of the Eellifcrents. 'Nhat we have 

said rerardin11 this clo·;.se auplies eoually well here. 

The 	 Convention provides, among other things; 

(1) 	'i'hat after every enrarement the ?elliger­

ents shall take steps to loot for the ship­

wrecked, sick and v10unded, 11nd protect 

them and the dead from pillage and 111 

treatment; those falling into the power 

of the enemy shall become prisoners of 

war; the detaining Power shall send to 

their country as sonn as possible· a 

description of th0se plcked ''P by him, 

and shall treat the sic~ ·and wounded end 

bury the dead; 
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(2) 	 That hospital shirs shell bE respected end 

cannot be: captured; but these mips mey not 

be use:d for military purpose:s and shall be 

d1stineu1she:d by markings and flags display­

ing the: emblem of the Geneva ConvEntion; end 

that the distineuishing markings prEscribed 

for hosu1tal ships shall not be: used for 

protecting any ships other than those entitled 

to prote:ction unde:r the Conve·ntion. 

JAPAN WAS A MEMBER OF THE FbtGLY OF NATIONS 

Thus for many years prior to the: year 1q30, 

Japan had cltimE.d a place among the civilizE:d communities 

of the world and had voluntarily incurrEd the above 

obligetions de:signed to further the cause of peace, 

to outla,• aggressive wer, and to mitigstE: the horrors 

of var, It is against thet background of obligations 

that the actinfs of the Accused must be viewec and 

judged. 
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