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Mr. JEPSEN, from the Committee on Armed Serviceé,
submitted the following

REPORT

[To accompany S. 974]

The Committee on Armed Services, having had under considera-
tion legislation concerning the military justice system, reports the
following bill (S. 974), to amend chapter 47 of title 10, United
States Code (the Uniform Code of Military Justice), to improve the
military justice system, and for other purposes, and recommends
that the bill do pass.

PurProsE oF THE BiLL

The purpose of the bill is to amend chapter 47 of title 10, United
States Code (the Uniform Code of Military Justice), to further en-
hance the quality and effectiveness of the military justice system,
including revisions to the laws concerning review of courts-martial,
and for other purposes.

CoMMITTEE CONSIDERATION

The Subcommittee on Manpower and Personnel of the Commit-
tee on Armed Services held two hearings (September 9, 1982, and
September 16, 1982) on S. 2521, the bill referred to the Committee
in the 97th Congress, and a legislative proposal from the Depart-
ment of Defense. The following individuals and organizations pro-
vided oral or written testimony on the bill and the Department’s
proposals:

Hon. William H. Taft IV, General Counsel of the Department of
Defense. :
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Maj. Gen. Hugh J. Clausen, USA, Judge Advocate General of the
Army.

Ma),'i. Gen. Thomas B. Bruton, USAF, Judge Advocate General of
the Air Force.

Rear Adm. John S. Jenkins, USN, Judge Advocate General of
the Navy.

Rear Adm. Edwin H. Daniels, USCG, Chief Counsel of the Coast
Guard.

Brig. Gen. William H. J. Tiernan, USMC, Director, Judge Advo-
cate Division, Headquarters, U.S. Marine Corps.

Hon. Robinson O. Everett, Chief Judge, U.S. Court of Military
Appeals.

Hon. William H. Cook, Associate Judge, U.S. Court of Military
Appeals.

Hon. Albert B. Fletcher, Jr., Associate Judge, U.S. Court of Mili-
tary Appeals.

Ernest H. Fremont, Jr., Esq., Chairman, American Bar Associ-
ation (ABA) Standing Committee on Military Law.

F. Dore Hunter, Esq., Chairman, ABA Special Committee on
Legal Assistance for Military Personnel.

Eugene R. Fidell, Esq., on behalf of the American Civil Liberties
Union.

John J. Douglas, Esq., on behalf of the Judge Advocates Associ-
ation.

Steven S. Honigman, Esq., Chairman, Committee on Military
Justice and Military Affairs of the Association of the Bar of the
City of New York.

Frank E. G. Weil, National Secretary, American Veterans Com-
mittee, Washington, D.C. .

BACKGROUND AND Discussion

The Committee continues to believe that a sound and fair system
of military justice is essential to a strong national defense. Military
justice plays a central role in the maintenance of order and disci-
pline in our armed forces. Without such order and discipline, the
military effectiveness of our forces could be weakened and under-
mined. Therefore, we need a system of military justice which sup-
ports the commanders’ efforts to instill respect, obedience and,
indeed, superior performance in their subordinates. At the same
time any vehicle of military discipline cannot ignore the tenets of
fundamental fairness which are the standards of a democratic soci-
ety. To do so, and create the potential for the capricious exercise of
the broad authority commanders have over their subordinates,
would risk disrespect and disobedience in the ranks and possibly
even a dilution of public support for our military system.

Through the enactment and periodic adjustment of the Uniform
Code of Military Justice (UCMJ) the Congress has attempted to bal-
ance both these important interests. The Committee believes that
this attempt has generally been viewed as a successful one. Wit-
nesses appearing before the Committee attested to the fact that our
present military justice system is “working well as a general
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matter”1 and “is today a professional, respected, fair and effective
system.”’2

While reassuring to the Committee, these views do not preclude
periodic adjustments to the UCMJ which are justified, desirable
and necessary. The UCMJ has been an evolutionary statute. Since
its enactment on May 5, 1950 there have been a number of modifi-
cations, the most significant being the Military Justice Act of 1968.
More recently, in 1979 and again in 1981, the Congress made ad-
justments to deal with specific problems or inefficiencies in the
UCMJ. The Commlttee is pleased to hear that generally these
changes have ‘“‘already produced substantial gains in efficiency
without jeopardizing fairness.””® The Committee believes that this
must be its goal in recommending any modifications to the UCMJ.

But, as the American Bar Association (ABA) pointed out, it can
be a “continuing and difficult task to balance the often competing
interests of the maintenance of military discipline [in an efficient
manner] and the protection of an individual’s rights.”¢ Therefore,
the Committee, the Congress and the Defense Department have
always proceeded carefully and cautiously before recommending
any changes to the rights and procedures embodied in the UCMJ.

That process was followed in reviewing S. 2521 and the proposals
offered by the Department of Defense here. The Department’s pro-
posals, many of which were substantively similar to the provisions
included in S. 2521, were the result of a careful, deliberate, formal
process for considering changes to the UCMJ. That process—as the
Department outlined in its testimony—entails discussion, review
and coordination of the various proposals by military justice ex-
perts from the Office of the Secretary of Defense, the military serv-
ices and the Coast Guard and the Judges of the U.S. Court of Mili-
tary Appeals.

Using S. 2521 as its starting point, the Committee has also pro-
ceeded with due deliberation. In the course of its hearings the Com-
mittee heard testimony from military justice experts in the De-
fense Department, the Judges of the Court of Military Appeals,
representatives of the private bar and concerned public interest
groups. The Committee has considered closely that testimony and
responses to extensive questions for the record posed by various
members of the Subcommittee on Manpower and Personnel. The
recommendations which result reflect the Committee’s informed
assessment of what changes to the UCMJ are needed and justified
now and what proposals must be the subject of further study or
consideration.

Each item in the bill is intended to respond to a specific problem
or to address identified areas where efficiencies might be obtained

1 Statement of Honorable William H. Taft IV, General Counsel, Department of Defense,
before the Subcommittee on Manpower and Personnel of the Senate Committee on Armed Serv-
ices, September 9, 1982, p. 9.

2 Statement of Major General Hugh Clausen, Judge Advocate General of the Army, before the
Subcommittee on Manpower and Personnel of the Senate Committee on Armed Services, Sep-
tember 9, 1982, p

8 Statement of Honorable Robinson O. Everett, Chief Judge, U.S. Court of Military Appeals,
before the Subcommittee on Ma.npower and Personnel of the Senate Committee on Armed Serv-
ices, September 16, 1982, p. 1

4 Statement of Ernest H. Fremont Chairman, ABA Standing Committee on Military Law,
before the Subcommittee on Ma.npower and Personnel of the Senate Committee on Armed Serv-
ices September 16, 1982, p. 2.



4

in a fashion that would not adversely impact the fairness of the
system. In the final analysis, the Committee believes its recommen-
dations will maintain the essential balance between the need for
an effective and efficient system of military discipline on the one
hand and the important goal of preserving the fundamental rights
of a defendant in any system of criminal justice on the other.

SuMMARY oOF MAJOR PROVISIONS

The primary responsibility for the administration of military jus-
tice rests with the military commander. This reflects the fact that
the commander is responsible for discipline within his command.
The commander determines which cases should go to trial, what
level of trial is appropriate, who should serve as members of the
court-martial, and what action should be taken on the results of
trial. The bill does not change the basic responsibilities of the com-
mander, but makes a number of changes to facilitate the adminis-
tration of military justice without undercutting the fundamental
fairness of the system.

PRETRIAL RECOMMENDATION IN GENERAL COURTS-MARTIAL

There are three types of courts-martial to which the convening
authority may refer a case. A general court-martial, which consists
of a military judge and at least five members, or a military judge
sitting alone (in noncapital cases), may adjudge any penalty au-
thorized by the UCMJ and the Manual for Courts-Martial. A spe-
cial court-martial, which normally consists of a military judge and
at least three members or a military judge sitting alone, may ad-
judge a variety of lesser penalties, including a bad-conduct dis-
charge and confinement at hard labor not to exceed six months. A
summary court-martial, which consists of a single summary court
officer, also may adjudge a variety of lesser penalties, including
confinement at hard labor not to exceed thirty days.

Prior to referring a case to a general court-martial, current law
requires the convening authority to make specific legal determina-
tions as to the legality of the charge, legal sufficiency of the evi-
dence, and court-martial jurisdiction. These questions can involve
complex legal determinations, and in practice commanders normal-
ly rely on staff judge advocates to provide them with the basis for
such legal conclusions. The amendments will provide formal recog-
nition of current practice by requiring that the written legal deter-
minations be made by the staff judge advocate. At the same time it
will remain the commander’s decision as to whether a case should
be referred to a general court-martial.

EXCUSAL AND DESIGNATION OF COURT-MARTIAL PERSONNEL

When the convening authority refers a case to trial, he selects
the members of the court-martial. Under current case law, there is
some doubt as to whether the convening authority may delegate
the authority to excuse members before the court actually assem-
bles. Clear authority for such delegation is necessary to eliminate
an administrative task that can be a burden on busy commanders.
The current system can produce delays in courts-martial, with the
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attendant waste of time by military personnel, including witnesses,
judges, counsel, members, and other court personnel. Delays are
caused by difficulties involved in securing the personal approval of
the convening authority for excusal of a member who, because of
last minute difficulties, is unable to attend the court-martial. These
problems are significant in peacetime. In a combat environment
they would be even worse, as the convening authority frequently
would be distant from the location of the court-martial, the means
of communication would be extremely limited, and more pressing
duties would demand his time. At the same time, in a combat envi-
ronment, the need to excuse members, particularly for last minute
exigencies, is likely to be more frequent. The amendments permit
the convening authority to delegate the power to excuse members,
and authorize the military judge to excuse members for good cause
after the court-martial has been assembled.

A related problem involves the current requirement that the con-
vening authority personally detail the military judge and counsel,
as well as any substitutions. This can create a burden on busy con-
vening authorities, and, like the requirement to personally excuse
members of the court, leads to unnecessary delay when the conven-
ing authority is unavailable to approve a necessary substitution of
a military judge or counsel. Selection of the military judge and
counsel need not require the personal attention of the convening
authority. Military judges are not in any event assigned to the con-
vening authority, but to the Judge Advocate General or his desig-
nee. Trial counsel and defense counsel are not necessarily assigned
to the convening authority’s command; rather, the assignment of
counsel is subject to regulations of the military department in ac-
cordance with the differing needs and missions of each service. The
bill will authorize the issuance of regulations governing the assign-
ment of military judges and counsel to facilitate the detail and sub-
stitution of such personnel without undue burden on the convening
authority or delay of the trial.

ORAL REQUEST FOR TRIAL BY JUDGE ALONE

The court members are responsible for the findings on the issue
of guilt or innocence, and for determination of an appropriate sen-
tence in the event of a finding of guilty. The accused has the right
to request trial before the judge alone in noncapital cases, in which
case the judge renders both the findings and sentence. Under cur-
rent law, the request for trial by judge alone must be in writing.
This can lead to appellate litigation concerning technical defects in
the written request even if the accused on the record makes a
knowing, voluntary, oral choice for trial before a specific judge.
The amendments made by the bill will eliminate this problem by
also authorizing an oral request for trial by judge alone on the
record at the start of a trial.

USE OF VIDEOTAPE AND AUDIOTAPE RECORD OF TRIAL

The trial of a general or a special court-martial is conducted
under rules of evidence and procedure similar to those applicable
in a civilian criminal trial. The bill does not make any changes in
this regard. However, it makes adjustments to reflect modern
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trends by authorizing use of videotape and audiotape as a means of
recording the proceeding in order to take advantage of the develop-
ing technology on use of such materials to serve as a record of trial
or depositions. The Department of Defense testified that it present-
ly intends to use this authority only for presenting videotaped dep-
ositions in a court-martial and for preserving the record of such
depositions without redundant transcription. No changes are made
in the substantive rules concerning admission of depositions, which
preserve the basic rights of confrontation.

GOVERNMENT APPEAL

At the present time, there is no procedure for the government to
appeal a ruling by the military judge when ‘such ruling terminates
the proceedings with respect to a charge or otherwise excludes im-
portant evidence. The bill allows appeal by the government under
procedures similar to an appeal by the United States in a federal
civilian prosecution. '

JUDGE-ALONE SENTENCING

If the accused is found guilty, the sentence is adjudged by the
members of the court-martial, except when the case is tried before
a judge sitting alone at the request of the accused. This contrasts
with the civilian practice in the federal sector and in most states,
in which the sentencing in noncapital cases is performed by the
judge, even when the question of guilt or innocence has been deter-
mined by the jury. The Committee received some testimony which
suggested that sentencing by military judges was more likely to
‘produce punishments marked by consistency, uniformity and due
concern for appropriateness, as compared to sentencing by mem-
bers. However, the weight of the testimony before the Committee
did not favor eliminating the role of the military jury in courts-
martial sentencing at this time, at least not without a thorough
review of any such proposal to ensure that it is consistent with the
needs of military justice. The legislation calls for a detailed study
and report on this matter.

CONFINEMENT POWERS OF SPECIAL COURTS-MARTIAL

S. 2521 included a provision expanding the confinement powers
of the special court-martial from the present limit of 6 months to a
period of up to one year. Department of Defense witnesses testified
that such a change could help reduce the number of cases referred
to general courts-martial, where the accused is exposed to a poten-
tial of substantially greater punishment and the administrative
burden on the government is heavier. However, other witnesses op-
posed this fundamental change as unjustified and noted that it
would allow a jury of only three persons to send an accused to jail
for a year. After duly considering all the testimony, the Committee
decided that this proposal should be subjected to further study to
determine what kind of efficiencies might be achieved from such a
change without undermining the fairness of the system or the fun-
damental rights of the accused.
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POST-TRIAL REVIEW BY CONVENING AUTHORITY

After the sentence is announced, the case is reported to the con-
vening authority. Under current law, the convening authority in
effect functions as an appellate tribunal and makes a determina-
tion as to the legality of the findings and sentence. If the case was
tried before a general court-martial, or before a special court-mar-
tial that adjudged a bad-conduct discharge, the convening authority
who exercises general court-martial jurisdiction refers the case to
his staff judge advocate or legal officer for a post-trial review. With
certain exceptions, such cases are then subject to appellate review
in the Court of Military Review, with the possibility of further
review by the Court of Military Appeals.

When laymen presided over all courts-martial and lay officers
served as-counsel, there was a clear basis for requiring legal review
in the field and requiring action on issues of law by the convening
authority. This is less the case today when virtually all special and
all general courts-martial are tried before military judges and
qualified attorneys and all cases are subject to review by qualified
attorneys. Moreover, as a result of court decisions, the staff judge
advocate’s review required in certain cases has become a cumber-
some document which produces a substantial strain on legal re-
sources, often is too lengthy to be of use to the convening authori-
ty, and can constitute an independent source of appellate litigation
even when the underlying case is otherwise free of error.

The legislation addresses these problems by recognizing that the
convening authority’s primary post-trial role should involve the ex-
ercise of command prerogative with respect to the case. Thus, the
proposal would not require the staff judge advocate or legal officer
to conduct a legal review of each case. The legislation retains the
existing powers of the convening authority with respect to modifi-
cations of findings and sentence and authorizes the accused to
submit matters for the convening authority to consider prior to
acting on the case. In addition, the proposal requires the convening
authority to consider the written recommendation submitted by
the staff judge advocate or legal officer before acting on all general
courts-martial and all special courts-martial in which the sentence
includes a bad-conduct discharge. The record of trial must be re-
ferred to the staff judge advocate or legal officer to be used in pre-
paring this recommendation. The bill retains the present require-
ment that the accused have an opportunity to respond to the staff
judge advocate’s or legal officer’s views.

WAIVER OR WITHDRAWAL OF APPEAL—JUDGE ADVOCATE REVIEW

At the present time, there is no procedure for the accused to
waive or withdraw from the appellate review process. Cases involv-
ing death, dismissal, punitive discharges or substantial confine-
ment are automatically reviewed by the Courts of Military Review.
General courts-martial convictions not meeting these sentence cri-
teria are automatically reviewed in the office of the Judge Advo-
cate General. Testimony before the Committee indicated that there
are cases where the accused does not desire to appeal and in which
counsel determine that there are no substantial issues. The bill will
permit these accused to waive or withdraw an appellate review to
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be processed under Article 66 or Article 69(a). The waiver or with-
drawal must be knowing, voluntary and in writing. Appeal could
not be waived in death penalty cases. _

Further, the bill requires a thorough legal review even if appel-
late review is waived or withdrawn. Article 64, as proposed, re-
quires a judge advocate to review all cases that are not appealed to
a Court of Military Review under Article 66 or reviewed by the
Judge Advocate General under Article 69(a). Further review by the
general court-martial convening authority and under Article 69(b)
may take place in certain cases as prescribed under Article 64.

ARTICLE 69 REVIEW

Article 69—Review in the office of the Judge Advocate General—
is amended to conform to the revisions to Articles 61 (Waiver or
Withdrawal of Appeal) and 64 (Review by a Judge Advocate). An
accused will be able to waive or withdraw an automatic review
under Article 69(a). In addition, under Article 69(a) the Judge Ad-
vocate General is given the authority to modify or set aside the
findings or sentence, or both, without referring the case to the
Court of Military Review as is currently required. Finally, under
Article 69(b) the Judge Advocate General is authorized to modify or
set aside the findings or sentence, or both, as a matter involving
the appropriateness of the sentence or on several other grounds.

SUPREME COURT REVIEW

After the Court of Military Review completes its action, the
Court of Military Appeals may review the case. That Court reviews
all death penalty cases, cases certified to it by the Judge Advocate
General, and other cases upon petition of the accused and a show-
ing of good cause. However, there is no present authority for either
party to seek direct Supreme Court review of decisions by the
Court of Military Appeals. The accused may attempt to mount a
collateral attack at his own expense, a difficult and costly endeav-
or, but the government has absolutely no judicial recourse from ad-
verse decisions. There is no other major federal judicial body whose
decisions are similarly insulated from direct Supreme Court
review. The bill authorizes the parties to petition the Supreme
Court to review decisions of the Court of Military Appeals through
discretionary writs of certiorari.

Prior to the enactment of the UCMJ in 1950, civilian court
review of courts-martial was virtually nonexistent, with very lim-
ited review over questions of jurisdiction. Congress changed that in
1950, by creating an independent civilian tribunal, the Court of
Military Appeals. The Court of Military Appeals is the primary ju-
dicial authority on military law, and it plays a vital role in promot-
ing public understanding of the military justice system. The Com-
mittee intends, and the legislation provides, that the Court will
continue to be the highest authority within the military justice
system. -

But the Court of Military Appeals regularly interprets federal
statutes, executive orders, departmental regulations, and it also de-
termines the applicability of constitutional provisions to members
of the armed forces. The decisions of the Court are of considerable
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importance to our nation because they impact directly on the
rights of servicemembers, the prerogatives of commanders, and the
public perception of the fairness and effectiveness of the military
Jjustice system.

The Court of Military Appeals is an independent judicial tribu-
nal. It has demonstrated a willingness to strike down provisions of
the Manual for Courts-Martial and departmental regulations, and
to interpret provisions of the UCMJ to require procedural require-
ments or to impose limitations. Such a development is a natural
outgrowth of the creation of a civilian tribunal. When the Court
overturns a rule or interprets a statute on nonconstitutional
grounds, the President can amend the rule or seek an amendment
of the statute. However, the absence of Supreme Court review
means that the government cannot obtain judicial review of a deci-
sion by the Court of Military Appeals. This means that the Court
of Military Appeals can render a decision as a matter of constitu-
tional law interpreting a rule or statute in a manner that the
President, on an issue vital to military discipline, might consider
inconsistent with the intent of Congress or the views of the Su-
preme Court, but he could not obtain Supreme Court review. There
is no other agency of government whose regulations can be ruled to
be unconstitutional by a judicial body that is not subject to review
by the Supreme Court.

As noted in Middendorf v. Henry, 425 U.S. 25 (1976), the Su-
preme Court will not necessarily defer to the Court of Military Ap-
peals on issues of constitutional law raised through collateral
attack. Under the current state of affairs, this means that the ac-
cused, but not the government, may initiate actions involving mili-
tary justice issues which eventually might gain the Supreme
Court’s review. It is the committee’s view that is an unsatisfactory
way to manage a system of judicial review.

The concept of Supreme Court review of courts-martial decisions
has been endorsed by the House of Delegates of the American Bar
Association, the Committee on Military Justice and Military Law
of the Association of the Bar of the City of New York, and the
American Civil Liberties Union. It was approved without dissent by
the House of Representatives in the 96th Congress, but the session
ended prior to formal Senate consideration.

The Committee is well-aware of the concerns about the Supreme
Court’s docket that have been expressed recently by several Jus-
tices. The legislation has been drafted in a manner that will limit
the number of cases subject to direct Court review. Cases in which
the Court of Military Appeals declined to grant a petition for
review are excluded, and the Supreme Court will have complete
discretion to refuse to grant petitions for writs of certiorari.

The precise number of military justice cases in which a petition
for a writ of certiorari will be filed will depend on the number of
cases reviewed by the Court of Military Appeals in a given year,
the types of issues that arise, the action of the Supreme Court on
other military or criminal law cases, and other factors that do not
lend themselves to easy quantification.

From a broad perspective, there are several ways to assess the
potential impact of this proposal on the Supreme Court. The degree
of impact depends on the baseline from which the assessment is

18-362 O - 83 ~ 2
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made; at least two are possible. The first assessment woulq use the
number of cases potentially subject to Supreme Court review as a
baseline for measuring the impact. In the last year for which data
are available (1981), the United States Courts of Appeals terminat-
ed 27,984 cases all of which were subject to Supreme Court review.
This, of course, does not include cases coming from the states, the
Supreme Court of Puerto Rico, and the District of Columbia Court
of Appeals. By contrast, in fiscal year 1981, 162 cases from the
Court of Military Appeals would have been subject to review by the
Supreme Court under the bill proposal. This means that the bill
would produce an increase of only 0.58 percent over the cases po-
gzontially coming from the U.S. Courts of Appeals to the Supreme
urt. :

A second, and more practical assessment uses only those cases
which reach the Supreme Court’s docket. As a baseline, the Su-
preme Court docketed 4,417 cases during the 1981 Court year. In
the last five fiscal years, the number of cases reviewed by the
Court of Military Appeals that would have been eligible for Su-
preme Court review under the bill would have ranged from a high
of 440 in 1978 to a low of 143 in 1979, with an average of 280 cases.
If review were sought in every case, this would affect the number
of certiorari petitions filed with the Supreme Court in the range of
3 to 10 percent per year, based on the 1981 figure. The average in-
crease would have been 6.3 percent.

The actual number is likely to be considerably less based on the
following factors:

The Court of Military Appeals normally issues only slightly
more than 100 written opinions a year, and it is much less
likely that a petition for a writ of certiorari would be filed in a
case involving summary affirmance or reversal.

The Solicitor General is likely to exercise firm control over
government petitions. ' '

The mere availability of review does not mean that every ac-
cused will seek review in the Supreme Court. For example,
even though any accused can petition the Court of Military Ap-
peals at government expense to review an adverse decision by
a Court of Military Review, such petitions are filed in only
about half the cases decided by the Courts of Military Review.
Although it would be speculative at best to translate these fig-
ures into a firm prediction of the impact on the Supreme
Court, these figures suggest that the number of petitions is
likely to be kept to a reasonable figure.

With respect to the number of petitions that are likely to be
granted by the Supreme Court, the Committee wishes to emphasize
that it does not intend to displace the Court of Military Appeals as
the primary interpreter of military law. The Solicitor General will
ensure that the government only seeks review in occasional cases
of great importance. The Supreme Court does not grant review in
many cases. In 1981, for example, the Court granted review in only
210 out of the 4,114 cases in which a petition for a writ of certiorari
was filed. The Supreme Court repeatedly has emphasized the
unique nature of military law. In such circumstances, it is unlikely
that the Supreme Court will grant review in a substantial number
of military justice cases. The Court of Military Appeals will con-
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tinue to be the principal source of authoritative interpretations of
the UCMJ. :

The Committee’s concern for the Supreme Court’s docket may be
observed by contrasting the limits in the Committee’s bill to the
absence of limits on the reviewability of final decisions from the
United States Courts of Appeals. There were over 27,000 cases ter-
minated in 1981 just from the United States Courts of Appeals. A
petition for a writ of certiorari may be filed in such cases no
matter how insubstantial the issue.

The Committee’s bill, however, ensures that court-martial cases
will not be subject to direct Supreme Court review if the Court of
Military Appeals has not granted review. In fiscal year 1981 for ex-
ample, the Court of Military Appeals terminated 2,028 petitions for
review and petitions for extraordinary relief by declining to grant
review, while it heard only 162 cases that would have been subject
to review in the Supreme Court under the Committee’s bill. In
other words, the Committee’s bill would have authorized Supreme
Court review in only about 8 percent of the cases before the Court
of Military Appeals, whereas a petition for a writ of certiorari can
be filed in every case terminated by the United States Courts of
Appeals without regard to the relative importance of the case.

PUNITIVE ARTICLE FOR DRUG ABUSE OFFENSES

The legislation establishes a specific punitive article proscribing
drug abuse offenses. Abuse of controlled substances is one of the
most significant disciplinary problems facing the armed forces. In
contrast to other offenses, however, criminal use of drugs is not the
subject of a specific punitive article. The Committee believes that it
is the responsibility of Congress to provide express guidance on
drug offenses, and the amendment fulfills that obligation. The pro-
vision is modeled on a suggestion by the Court of Military Appeals
and on the recent Executive Order of the President on drug of-
fenses in the military. See Exec. Order No. 12383, 47 Fed. Reg.
42317 (1982).

DISCHARGE REVIEW AND CORRECTION BOARDS

The bill adjusts the authority of the administrative boards estab-
lished pursuant to 10 U.S.C. § 1552 (Boards for the Correction of
Military/Naval Records) and § 1553 (Discharge Review Boards). In
view of the military justice appellate system these administrative
bodies should not render legal judgments on the results of courts-
martial by overturning, as a matter of law, findings or sentences of
courts-martial. This task is the job of the appellate review system
established by the UCMJ. Therefore, the bill limits the authority of
these Boards, in reviewing courts-martial in the future, to acting
on courts-martial sentences as a matter of clemency after exhaus-
tion of remedies under the UCMJ.

SECTION-BY-SECTION ANALYSIS

Section 1 contains the short title of the bill and an explanation of
&ejfgﬁnces concerning the Uniform Code of Military Justice
: J).
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Section 2 amends Article 1(13) of the UCMJ to include a “law
specialist” of the Coast Guard. In addition, this section contains
conforming amendments to Articles 6(a), 15(e), 27, 42, and 136 of
the UCMJ.

Section 3 contains amendments concerning the designation of
court members, military judges, and counsel. It also contains
changes concerning the requirements for excusal of court members
and the procedure for requesting trial by judge alone. The changes
made by this section are intended to facilitate the administration
of courts-martial without affecting the fundamental rights of the
accused or the duties of commanders, counsel, court members, and
the military judiciary. These changes also will reduce the potential
for jurisdictional error in courts-martial.

Under these amendments, errors in the assignment or excusal of
counsel, members, or a military judge that do not affect the re-
quired composition of a court-martial will be tested solely for preju-
dice under Article 59.

Section 3(a) amends Article 16(1)(B) to permit an oral request for
trial by judge alone. At present, trial by judge alone is authorized
only upon written request. The requirement for a written request
was placed in the law when trial by judge alone was first author-
ized in 1968. This requirement, however, creates the possibility of
administrative error even if the accused on the record makes a
knowing, voluntary, oral choice for trial before a specific judge.
Currently, each such error may cause appellate litigation despite
the fact that the military judge made a satisfactory inquiry on the
record into accused’s decision.

Nothing in this amendment modifies the defense counsel’s re-
sponsibility to discuss with the accused the options concerning the
composition of the court-martial; nor does it modify the military
judge’s responsibility to determine that the accused understands
the options and that the accused has had an adequate opportunity
to consult with counsel about the choice. Likewise, the amendment
does not affect the military judge’s responsibility to ensure that the
accused has made a knowing, voluntary request if the accused
elects to be tried by judge alone. See United States v. Parkes, 5 M.dJ.
489 (C.ML.A. 1982).

Because the military judge’s inquiry and the response of the ac-
cused will be on the record, there is no need for the UCMJ also to
require a written request as a statutory prerequisite to trial by
judge alone. With respect to a summarized record (e.g,, in a special
court-martial when the sentence is not sufficiently serious to au-
thorize review before a Court of Military Review), the Committee
directs that a standard format be developed to ensure that a sum-
mary of the oral request and the inquiry concerning that request is
preserved.

Section 3(b) amends Article 25 to permit the convening authority
to delegate his authority to excuse court members before assembly
to this staff judge advocate, legal officer, or another principal as-
sistant. Under current case law, there is substantial doubt as to
whether the convening authority may delegate the authority to
excuse members before assembly. See United States v. Colon. 6 M.J.
73 (C.ML.A. 1978); United States v. Ryan, 5 M.J. 97 (C.M.A. 1978);
United States v. Newcomb, 5 M.J. 4 (C.M.A. 1978); United States v.
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Flowers, 7T M.J. 659 (A.C.M.R. 1979); see also United States v. Allen,
5 C.M.A. 626, 18 C.M.R. 250 (1955). Clear authority for such delega-
tion is necessary to eliminate an administrative task that now can
be a burden on busy commanders. The current system can produce
delays in courts-martial, with the attendant waste of time by mili-
tary personnel, including witnesses, judges, counsel, members, and
other court personnel. Delays are caused by difficulties involved in
securing the personal approval of the convening authority for excu-
sal of a member who, because of last minute difficulties, is unable
to attend the court-martial. These problems are significant in
peacetime. In a combat environment they would be even worse, as
the convening authority frequently would be distant from the loca-
tion of the court-martial, means of communication would be ex-
tremely limited, and more pressing duties would demand his time.
At the same time, in a combat environment, the need to excuse
members before assembly of a court-martial, particularly for the
last minute exigencies, is likely to be more frequent.

The Committee directs that the Manual for Courts-Martial place
reasonable limits on delegation of excusal authority to ensure that
the convening authority does not avoid his primary responsibility
for the selection of members. Nothing in this amendment in any
way relaxes or supplements the permissible reasons for excusing
members before assembly of a court-martial.

Section 3(c) amends Articles 26(a) and 27(a) to eliminate the re-
quirement that the convening authority personally detail the mili-
tary judge and counsel. See United States v. Ryan, 5 M.J. 97
(C.M.A. 1978); United States v. Newcomb, 5 M.J. 4 (C.M.A. 1978).

Selection of the military judge and counsel need not require the
personal attention of the convening authority. Military judges are
not assigned to the convening authority, but to the Judge Advocate
General or his designee. The trial counsel and defense counsel are
not necessarily assigned to the convening authority’s command;
rather, the assignment of counsel is subject to regulations of the
military department in accordance with the differing needs and
missions of each service. Even where trial counsel and defense
counsel are assigned to the convening authority’s command, the
convening authority rarely exercises personal discretion in the se-
lection of counsel without obtaining and following the recommen-
dation of his staff judge advocate.

The present requirement that the convening authority personally
detail each military judge and counsel, as well as any substitutions,
can create a burden on busy convening authorities. Moreover,
courts-martial are occasionally delayed because the convening au-
thority is unavailable to approve a necessary substitution of the
niilitary judge or counsel. These problems would be particularly
harmful in a combat environment for the same reasons discussed
in the analysis of section 3(b) above. Further, in addition to remov-
ing these potential burdens, eliminating the requirement for the
convening authority to personally detail the military judge and
counsel will remove any hint or possibility of improper command
infiluence or control in the selection of such court-martial person-
nel.

Because the legal offices of the various services are organized dif-
ferently, the development of procedures for detail of military
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judges and counsel is left to Secretarial regulations and the Judge
Advocate General concerned. There is no requirement under this
section for the Judge Advocate General personally to detail each
military judge. Each service has an independent judicial structure
in accordance with Article 26(c) and service regulations. Under the
proposed legislation, authority to detail military judges could be
delegated and subdelegated through the judicial structure accord-
ing to the organization and needs of each service’s judiciary. The
Committee directs that the President, in the Manual for Courts-
Martial, provide general guidance for administration of this sec-
tion, including procedures for placing in the record of trial appro-
priate documentation concerning the assignment of the military
judge and counsel to the specific case.

Section 3(d) amends Article 29(a) to allow the military judge to
excuse members ‘“for good cause’ after assembly. Currently, only
the convening authority may excuse members for good cause fol-
lowing assembly of a court-martial. The convening authority needs
such power in order to discharge his responsibilities as a command-
er, because there are circumstances in which he may decide that a
member is needed to perform important duties elsewhere. Howev-
er, in some cases, a member may be unable to attend, due to un-
usual circumstances, and the convening authority cannot be
reached. This is likely to be a serious problem in the event of war
or hostilities. If such an excusal cannot be made, the court-martial
must halt in the middle of the trial. This not only disrupts the pro-
ceedings, but adds costs in terms of time and money to the trial of
the case. The military judge presiding at the trial is well-situated
to determine whether good cause exists for excusing a member
after assembly. “Good cause” under Article 29 has been construed
to mean military exigency, and does not include temporary incon-
veniences or absences which are incident to normal conditions of
military life. Manual for Courts-Martial, paragraph 37b (rev. ed.
1969). Nothing in this amendment modifies these standards and the
Committee directs that these standards be incorporated in appro-
priate revisions to the Manual for Court-Martial, along with a re-
quirement that good cause for an excusal be shown on the record.
See United States v. Greenwell, 12 C.M.A. 560, 31 CM.R. 146 (1961);
United States v. Boysen, 11 C.M.A. 331, 29 C.M.R. 147 (1960).

Section 3(e)1) amends Article 38()(6), regarding assignment of
counsel, as a conforming amendment in conjunction with the
amendment to Article 27(a) made by section 3(c), above. Under the
Military Justice Amendments of 1981, Pub. L. No. 97-81, 95 Stat.
1085 (amending Article 38(hb)), the accused has the right to request
representation by military counsel of his own selection in lieu of
counsel detailed under Article 27 if the requested counsel is reason-
ably available in accordance with regulations of the Secretary con-
cerned. At the time of the 1981 amendments, the determination as
to the availability of counsel was made by the convening authority
because that officer detailed counsel under Article 27. Under the
amendments in this bill, the responsibility to detail counsel under
Article 27 will be established under regulations of the Secretary
concerned. The responsibility to determine the availability of indi-
vidually requested military counsel under Article 88 remains with
the commander of the person requested by the accused to serve as
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counsel. As presently written, however, Article 38(b)(6) provides
that the convening authority decides whether the detailed counsel
will remain on the case as assistant or associate defense counsel.
The bill amends this provision to make it clear that the determina-
tion as to whether detailed counsel remains on the case as assist-
ant or associate defense counsel will be made by the same authori-
ty who details counsel under the Secretarial regulations prescribed
under Article 27. This section does not modify the changes made by
the Military Justice Amendments of 1981 and implementing regu-
lations thereunder with respect to the standards relating to assign-
ment of detailed counsel or individually requested military counsel.

Section 3(e)(?) amends article 38(b)7) regarding the right to
individual military counsel. In 1981 the Committee reacted to testi-
mony concerning abuse of the right of an accused to request indi-
vidual military counsel under Article 38 of the Code. According to
testimony, the lack of any comprehensive definition of when a re-
quested counsel was ‘reasonably available” for purposes of that Ar-
ticle contributed to this problem. At the time, there was no statu-
tory authority for the military services to prescribe such a defini-
tion by regulation.

In the Military Justice Amendments of 1981 (P.L. 97-81, 95 Stat.
1085) the Congress directed each Secretary concerned to define, by
regulation, “reasonably available’”’ and establish procedures for de-
termining whether the military counsel selected by the accused is
reasonably available. The Congress also decided that generally the
accused should only be entitled to one lawyer at government ex-
pense.

In approving these changes this Committee instructed that the
term “reasonably available” should not be ‘“so narrowly or rigidly
defined (either in geographic, organizational, or other terms) so as
to deprive a member of any meaningful opportunity to select indi-
vidual military counsel . . . .” S. Rep. No. 146, 97th Cong., lst
Sess. 21 (1981).

In January, 1982 the President issued Executive Order 12340,
which, among other things, defined persons not “reasonably availa-
ble” to serve as individual military counsel. The Executive Order
established 11 categories of judge advocates whose rank or duty as-
signment preclude their service as individual military counsel. For
example, one of these categories includes judge advocates assigned
to appellate review authorities. These categories were “in addition
to any persons the Secretary concerned may determine to be un-
available to act as individual military counsel because of the
natu