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THE MILITARY JUSTICE ACT OF 1982 

THURSDAY, SEPTEMBER 9, 1982 

U S .  SENATE, 
SUBCOMMITTEE S)N MANPOWER AND PERSONNEL, 

COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subcommittee met in open session, pursuant to notice, at 9:45 
a.m., in room 212, Russell Senate Office Building, Senator Roger W. 
Jepsen (chairman ) presiding. 

Member present : Senator Roger W. Jepsen. 
Staff present: Anthony J. Principi, counsel; Paul C. Besozzi, mi- 

nority counsel; David S. Lyles, professional staff member; and Kim- 
berly A. Manning, staff assistant. 

Also present : Buzz Hefti, assistant to Senator Warner; Jim Dyk- 
stra, assistant to Senator Cohen; Jon Etherton, assistant to  Senator 
Jepsen ; Julia Habel, assistant to Senator Byrd ; Gray Armistead, as- 
sistant to Senator Byrd; Greg Pallas, assistant to Senator Exon; and 
Hank Steenstra, assistant to Senator Quayle. 

[The bill, S. 2521 follows :] 

IS. 2521. 97th Cong.. 2d sess.1 

A BILL to amend chapter 47 of title 10. United States Code (Uniform Code of Military 
Justice), to improve the military justice system, and for other purposes 

Be i t  enacted by the Senate and House of Representatives of the United States 
of America i n  Congress assembled, That  this Act may be cited a s  the "Military 
Justice Act of 1982". 

SEC. 2. Except as  otherwise expressly provided, whenever in this Act an amend- 
" 

ment or repeal is expressed in terms of an amendment to, or repeal of, a section 
or other provision, the reference shall be considered to be made to a section or 
other ~rovision of c h a ~ t e r  47 of title 10. United States Code (Uniform Code of 
Militaiy Justice). 

SEC. 3. ( a )  Section 801 (article 1) is amended by striking out clause (13) and 
inserting in lieu thereof the following : 

"(13: 'Judge advocate' means- 
(A) a n  officer of the Judge Advocate General's Corps of the Army 

or the Navy ; 
"(B) a n  offlcer of the Air Force or the Marine Corps who is  designated 

a judge advocate ; or 
U "(C) a n  officer of the Coast Guard who 's designated a law specialist. 

"(14) 'Record' means a writing relating thebroceeding and testimony, or 
audiotape, videotape, or similar material from which sound or sound and 
visual images may be reproduced depicting the proceedings.". 

8 (b )  Section 806(a) (article 6 ( a )  ) is  amended- 
(1) by striking out "and Air Force and law specialists of the" and in- 

serting in  lieu thereof "Air Force, and" ; and 
(2) by adding a t  the end thereof the following new sentence : "However, 

no person may be assigned any duty to be performed by a judge advocate 
under this chapter unless such person is  a t  the time of the performance of 

(1)  



such duty a member In good standing of the bar of a Federal court or the 
highest court of a State or territory.". 

(c) Section 815(e) (article 1 5 ( e ) )  is amended by striking out "of the Army, 
Navy, Air Force, or Marine Corps, or a law specialist or lawyer of the Coast 
Guard or" and inserting in lieu thereof "or a lawyer of the". 

( d )  Section 816 (article 16) i s  amended- 
(1)  by inserting "orally on the record or" before "in writing" in  clause 

(1) (B) ; and 
(2) by striking out clause (3) and inserting in  lieu thereof the following: 
"(3) summary courts-martial, consisting of one commissioned officer. 

However, except in  those cases of a general court-martial in which the findings 
announced include a finding of guilty of a n  offense for which that court-martial 
may adjudge the death penalty and those cases in which a military judge has 
not been detailed to the court, a court-martial shall consist of only a military 
judge after findings a re  announced.". 

(e )  Section 819 (article 19) is amended- 
(1) by striking out "six months" both places i t  appears and inserting in  

lieu thereof "one year" ; 
(2) by striking out "a complete record of the proceedings and testimony 

has been made," In the third sentence ; and 
(3)  by striking out the comma after "accused" in  the third sentence. 

( f )  Section 826(a) (article 26(a)  ) is amended by striking out the period a t  
the end thereof and inserting in  lieu thereof the following: "and except in 
those cases of a general court-martial in  which the findings announced include 
a finding of guilty of an offense for whiclh tha t  court-martial may adjudge the 
death penalty, shall determine and announce the sentence of the court-martial 
to which he has been detailed.". 

(g )  Section €27 (article 27) is amended- 
(1) in  subsection (b)  (1) ,  by striking out "of the Arm? Navy, Air Force, 

or Marine Corps or  a law specialist of the h a s t  Guard, ; and 
(2) in  subsection (c) (3 ) ,  by striking out ", or a law specialist,". 

(h )  Section 832(a) (article 32(a)  ) is amended by striking out "No charge" 
and inserting i n  lieu there& "Unless the investigation otherwise required by 
this article is waived in writing by the accused, n o  eharge". 

( i )  Section 833 (article 33) is amended by striking out "the inreptigation" 
and inserting in  lieu thereof "any investigation conducted under section 832 of 
this title (article 32) ". 

( j )  Section 834 (article 34) is amended- 
(1) by striking out subsection ( a )  and inserting i n  lieu thereof the 

following : 
"(a)  Before directing the trial of any charge by general court-martial, the 

convening authority shall refer it to his staff judge advocate. The convening 
authority may not refer a charge to a general court-martial for trial unless he 
has been advised orally or in  writing by that  staff judge advocate that  the 
charge alleges a n  offense under this chapter and, unless the investiqation has 
been waived by the accused, that  the charge is warranted by the evidence in- 
dicated in  the report of investigation. If that advice is given in writing, such 
written advice shall accompany the charge or  specification if i t  is referred to  
trial." ; and 

(2)  by adding a t  the end thereof the following new subsection : 
"(c) The requirements of this section a re  binding on all persons udminister- 

ing this chapter but failure t o  allow them does not constitute jurisdictional 
error.". 
(k) Section 838(c) (article 38(c) )  is amended to read as follon7s: 
"(c) In  any court-martial proceeding resulting in  a conviction, the defense 

counsel may forward fir attachment to the record of proceedings o brief af 
such matters a s  he feels should be considered in behalf of the accused on (in- 
cluding any objection to the contents of the record which he considers appro- 
priate),  may assist the accused i n  the submission of matters under section 
860 this title (article 60), and shall, subject to  regulations of the President, 
perform other acts authorized by this chapter.". 

(1) Section 84(b) (article 41(b) )  is amended by striking out "one" and 
inserting in lieu thereof "three1'. 



(m) Section 842 (article 42) is amended by striking out ", law specialist," 
both places it  appears. 

(n)  Section 846 (article 46) is amended by adding a t  the end thereof the fol- 
lowing new sentences: "Pursuant to sections 659(h) of title 28, United States 
code,-united States marshals shall execute any such process which may be 
delivered to them for such purpose. Any process issued under this section also 
may be executed by any person designated for  such purpose by the Secretary 
concerned.". 

(0)  Section 849 (article 49) is  amended- 
(1) in subsection ( d )  , by striking out "read" and inserting in lieu thereof 

"admitted" ; and 
(2) in  subsection ( f )  , by striking out "read" and inserting in lieu thereof 

"admitted". 
(p)  Section 851 (article 51) is  amended- 

(1)  in  subsection ( a ) ,  by inserting "(if members a re  required to deter- 
mine the sentence)" after "on the sentence" ; 

(2)  in  subsection ( d ) ,  by striking out "a military judge only" and insert- 
ing in lieu thereof "only a military judge pursuant to  a n  approved request by 
the accused under clause (1) (B) or (2)  (C)  of section 816 of this title 
(articlo 16) " ; and 

(3)  by adding a t  the end thereof the following new subsection : 
"(e) Subsections ( a ) ,  (b) ,  ( c ) ,  and ( d )  do not apply to the proceedings of 

a court-martial composed of only a military judge after the announcement of 
findings pursuant to the last sentence of section 816 of the title (article 16). 
During such proceedings, the military judge shall determine all questions of law 
and fact arising during those proceedings and shall adjudge a n  appropriate 
sentence.". 

(q )  (1) Section 853 (article 53) is  amended to read a s  follows: 
"5 853. Art. 53. Court to  announce action and advise of rights t o  appeal and to 

submit matters t o  the convening authority 
"A court-martial shall announce i ts  findings and sentence to the parties a s  soon 

a s  determined and, if the accused has been found guilty of any offense, shall 
advise the accused of his right to appeal and of applicable requirements of sec- 
tion 861 of this title (article 61) and of his right to submit matters to the con- 
vening authority under section 860 of this title (aricle 60) .". 

(2) The item relating to  section 853 (article 53) in  the table of sections a t  
the beginning of subchapter VII is amended to read a s  follows : 
"853. 53. Court to announce action and zdvise of rights to appeal and to submit matters 

to the convening authority. . 
(I) Section 854 (article 54) is amended- 

(1)  by striking out the last sentence of subsection ( a )  ; 
(2)  by striking out "shall contain the matter and" in subsection (b)  ; and 
(3) by striking out subsection (c )  and inserting in  lieu thereof the follow- 

ing new subsections : 
"(c) A complete record of the proceedings and testimony shall be prepared 

when- 
"(1) the sentence a s  approved by the convening authority includes death ; 

or 
"(2) t h e  sentence a s  approved by the convening authority includes dis- 

charge, dismissal, or confinement a t  hard labor for more than one year, and 
a notice of appeal has  been timely filed under section 861 of this title (article - - 
61). 

" ( d )  I n  all other cases, the record shall contain such matter a s  the President 
2 may prescribe. 

'&(e)  A copy of the record of the proceedings of each general and special court- 
martial shall be given to the accused a s  soon a s  it is  authenticated.". 

(s) (1) Subchapter VIII is amended by inserting after section 857 (article 57) 
the following new section : 
"857a. Art. 57a. Suspension of sentence by military judge:'. 

" ( a )  In  every case in which a military judge determines and adjudges a sen- 
tence, the military judge may suspend the execution of all or any part  of that  
sentence for a stated period of time not exceeding two years. Any sentence or part 



of a sentence so suspended, if such suspension is not sooner vacated under the 
authority of section 872 of this title (article 72) shall be remitted upon- 

"(1) the expiration of the stated period of time of such suspension; 
" (2) the death of the accused ; 
"(3) the discharge of the accused from the service which terminates the 

accused's status a s  a person subject to this chapter ; or 
"(4) the release of the accused from active duty in  the armed forces. 

whichever occurs earlier. 
"(b) I n  any case in which a military judge suspends the execution of all o r  

any part of a sentence, such sentence or the part of such sentence which is 
suspended may be executed only if such suspension is vacated pursuant to section 
872 of this title (article 72). No convening authority or other reviewing authority 
under this chapter may change such a suspended sentence or the suspended part 
of such a sentence to a less or equally severe sentence unless such authority 
also orders that  the execution of that  sentence or part of that  sentence a s  
changed be suspended. However, a convening authority and any other authority 
having the power under this chapter to approve or  disapprove a sentence in 
whole or in  part  may approve or  disapprove, in whole or in part, any sentence or 
part of any sentence the execution of which has been suspended by a military 
judge, and if such sentence or par t  of such sentence a s  suspended is  approved, 
any such authority may change the stated period of such suspension to any lesser 
period of time. 

" (c )  I n  determining the expiration of any period of suspension of the execution 
of any sentence or  part of any sentence under this section, such period shall be 
deemed to begin on the date such sentence or part of such sentence, a s  suspended, 
is announced under section 853 of this title (article 53) .". 

(2) The table of sections a t  the beginning of such subchapter is  amended by 
inserting after the item relating to section 857 (article 57) the following new 
item : 
"857a. 57a. Suspension of sentence by military judge.". 

( t )  (1) Section 860 (article 60) is amended to read a s  follows : 
"$3 860. Art. 60. Action by convening authority 

"(a) The convening authority shall be notified of the findings and sentence of 
a court-martial after the announcement of the sentence. After consideration of 
any matters submitted under subsection (c)  o r  the expiration of the time for 
filing of such matters, if none a re  filed, the convening authority or any offlcer 
exercising general court-martial jurisdiction shall act on the sentence. In  so 
acting, he, in his sole discretion, may disapprove the sentence, approve the 
sentence in whole or in part, or change the sentence to any less or equally severe 
sentence. 

" (b)  I n  his sole discretion, the convening authority may set aside a finding of 
guilty and dismiss the charge and specification. 

"(c) Within ten days after the sentence is announced the accused may submit 
any matters for consideration by the convening authority in the exercise of his 
discretion to approve the findings and sentence. If the accused shows that addi- 
tional time is necessary to  submit such matters, the convening authority may 
extend the period for submission for not more than thirty additional days. 

" (d)  I n  the case Of any general court-martial in which a finding of guilty has 
resulted or any special court-martial in which the sentence includes a bad 
conduct discharge, the convening authority shall refer the record of such court- 
martial to his staff judge advocate, who shall submit his written ,recommendation 
thereon. The convening authority shall consider such recommendation and any 
rebuttal to that recommendation submitted by the accused under subsection ( e )  
before acting under this section. The written recommendation shall include such 
matters a s  may be prescribed by the President. Any such written recommenda- 
tion and any rebuttal to that  recommendation submitted under subsection (e)  
shall be attached to the record. 

"(e) The accused shall be afforded a n  opportunity to rebut the recommenda- 
tion of the staff judge advocate, and any matters attached thereto, whether or 
not the accused submitted matter under subsection (c) .  The accused shall have 
five days from receipt of the recommendation in which to submit any matters in 
rebuttal. The convening authority may, for good cause, extend that period. 
Failure to rebut the recommendation or any matters attached to i t  shall consti- 
tute waiver of any objection thereto.". 



(2) The item relating to section 860 (article 60) in  the table of sections a t  
the beginning of subchapter I X  is amended to read as follows: 
"860. 60. Action by convening authority.". 

(u )  (1) Section 861 (article 61) is amended to read a s  follows: 
"8 861. Art. 61. Notice of appeal: withdrawal of appeal 

" ( a )  (1) In  every case subject to review under section 866 o r  869(a) of this 
title (article 66 or 6 9 ( a ) )  except a case in  which the sentence a s  approved by 
the convening authority includes death, the accused, if he wishes further review 
of such case under this chapter, shall file with the convening authority a notice - of appeal. Such notice of appeal shall be signed by the accused and defense 
counsel and shall be filed within ten days af ter  the accused receives notice in 
writing of the convening authority's action on the sentence, unless the con- 
vening authority, for good cause shown or otherwise in  his discretion, extends 
that  period for not more than thirty additional days. Failure to file a notice of 

I appeal within such period bars review under section 866 or 869(a) of this title 
(article 66 or 69 ( a )  ) .". 

"(2) A notice of appeal filed pursuant to  paragraph (1) should identify the 
issues which the accused believes should be considered on review of the case. 
Such additional matters a s  the accused deems appropriate may be attached to 
the 'notice of appeal and any such matters will be forwarded a s  though part of 
the notice of appeal. The failure to identify a n  issue in  the notice of appeal does 
not constitute a waiver of that issue by the accused on review. 

"(b)  I f  the convening authority, in  his sole discretion, believes such action is 
warranted by any matter identified in or attached to a notice of appeal, he, a t  
any time before the record is forwarded to the Judge Advocate General under 
section 865(a) of this title (article 65(a)  ), may revoke any previous action taken 
under section 860 of this title (article 60) which approved any finding of guilty 
or any sentence and order a rehearing under section 863 of this title (article 63) 
or a proceeding in revision under section 862(b) of this title (article 62(b) ). 

" (c )  The accused may withdraw a t  any time a notice of appeal previously 
filed. Any such withdrawal shall be in writing and shall be signed by the accused. 
Such a withdrawal shall bar all  further review under sections 866, 867, and 
869(a) of this title (articles 66,67, and 69 ( a )  ) . . 

(2) The item relating to section 861 (article 61) i n  the table of sections 
a t  the beginning of subchapter IX is amended to read a s  follows : 
"861. 61. Notice of appeal : withdrawal of appeal.". 

(v )  (1 )  Section 862(a) (article 62(a)  ) is amended- 
(A) by inserting "(1) " after "(a)" ; and 
( B )  by inserting a t  the end thereof the following new paragraph : 

" (2) (A) In  any trial by court-martial over which a military judge presides 
and in which the sentence may include a discharge or dismissal, the convening 
authority may direct that  the United States appeal any order or ruling which 
terminates the proceedings with respect to any charge or specification or which 
excludes evidence which is substantial proof of a fact material to the proceedings, 
except that  no such appeal may be directed from a n  order or ruling which is, o r  
amounts to, a finding of not guilty. Such a n  appeal may be directed regardless 
of whether or not such order or ruling has first been returned to the court for  
reconsideration under paragraph (1) .  Notice of a direction to appeal a n  order 
o r  ruling under this paragraph shall be provided to the military judge in writing 
within seventy-two hours after such ruling or order is announced or after a deci- 
sion on reconsiderations of such ruling or order is announced if such ruling or  
order has been returned to the court for reconsideration under paragraph (1) .  

J Any appeal directed under this paragraph shall be diligently prosecuted. 
" (B)  Appeals under this paragraph shall be forwarded by an appropriate 

means directly to the cognizant Court of Military Review and shall ordinarily 
have priority over all other types of proceedings before that  court. I n  determin- 
ing a n  appeal under this section, the Court of Military Review shall take action 
only with respect t o  matters of law, notwithstanding section 866(c) of this title 
(article 66(c) ). Such appeals may be considered by the Court of Military Review 
sitting en banc or by panel. The decision of the Court of Military Review on the 
appeal under this paragraph shall not be subject to further review except in  
posttrial proceedings under section 866, 867, or 869 of this title (article 66, 67, o r  
69). However, nothing in this section limits the authority of any court to issue 
any writ pursuant to section 1651 of title 28, United States Code. 



" ( C )  Any delay directly attributable to an appeal under this section shall not 
be charged to the United States or the accused in deciding any issue as to denial 
of a speedy trial.". 

(2)  The item relating to section 862 (article 62) in the table of sections a t  
the beginning of subchapter IX is amended to read as  follows : 
"862. 862. Reconsideration, appeal by the United States, and revision.". . 

(w) Section 863 (article 63) is amended by- 
(1) striking out subsection (a) ; and 
(2) striking out "(b)". 

(x)  (1) Sections 864 and 865 (articles 64 and 65) are amended to read as  
follows : 
"1 864. Art. 64. Review by a judge advocate 

" (a)  All cases not subject to appeal, and all cases subject to appeal but not 
appealed, under section 8G6 or 869(a) of this title (article 66 or 69(a) ) shall be 
reviewed by a judge advocate, as prescribed by regulations of the Secretary con- 
cerned. The judge advocate shall determine- 

"(1) whether the court had jurisdiction of the accused and the offense ; 
"(2) whether the charge and specification stated an offense; and 
"(3) whether the sentence was within the limits prescribed by law. 

"(b) If the judge advocate determines that corrective action is required by 
law, he shall recommend such action to an officer exercising general court-martial 
jurisdiction over the accused and that officer may- 

"(1) disapprove or approve the findings or the sentence, in whole or in 
part ; 

"(2) change the sentence to any less or equally severe sentence; 
"(3) except where the evidence was insufficient a t  trial to support the 

findings, order a rehearing on findings or sentence ; or 
"(4) dismiss the charges. 

"(c) If a rehearing is ordered, but the convening authority finds a rehearing 
impracticable, he may dismiss the charges. 

" (d)  If the officer exercising general court-martial jurisdiction does not take 
the action recommended by the judge advocate (except where the charges are 
dismissed or other action is  taken which is more favorable to an accused than 
that recommended by the judge advocate), the record of trial and action thereon 
shall be sent to The Judge Advocate General for review under section 869(b) of 
this title (article 69(b) ). 

"(e) A review required by this section mas not be performed by a judge advo- 
cate who has previously acted as investigating officer, military judge, court mem- 
ber, trial counsel or assistant trial counsel in the same case. 
'8 865. Art. 65. Disposition of records 

"(a)  After acting under section 860 of this title (article 60) and receiving any 
papers timely iiled under section 861 of this title (article 61), the convening 
authority shall send the record of trial in a case subject to appeal and appealed 
under section 866 or 869(a) of this title (article 66 or 69(a) )  to the appro- 
priate Judge Advocate General. 

"(b) Except as  otherwise required by this chapter, all records of trial and 
related documents in cases other than those described by subsection ( a )  shall be 
transmitted and disposed of as the Secretary concerned may prescribe by regu- 
lation.". 

(2) The items relating to sections 864 and 865 (articles 64 and 65) in the table 
of sections a t  the beginning of subchapter IX are amended to read as follows : 
"864. 64. Review by a judge advocate. 
"865. 65. Disposition of records.". 

(y) Section 866 (article 66) is  amended- 
(1) by adding after the second sentence in subsection ( a )  the following : 

"Any decision of a panel may be reconsidered by the court sitting as a whole 
in accordance with such rules." ; and 

(2) by striking out subsection (b) and inserting in lieu thereof the 
following : 

"(b) The Judge Advocate General shall refer to a Court of Military Review 
the record in every case of trial by court-martial- 

"(1) in which the sentence, as approved under section 860 of this title 
(article 60) extends to death ; or 



"(2) in which- 
"(A) the sentence. a s  approved under section 860 of this title (article 

60) 'extends to dismissal of a commissioned officer, a cadet, or midship 
man, to dishonorable or a bad conduct discharge, or to conflnernent for 
more than one year; and 
"(B) the accused has timely flled a notice of appeal a s  provided by 

section 861 of this title (article 61) and such appeal has  not been with- - - 
drawn.". 

(z) Section 867 (article 67) is amended- 
(1)  by striking out "or for mental o r  physical disability," in subsection 

( a )  (2)  : 
(2) by inserting "and the presiding judge informs the President that  a 

retired judge or senior judge is  not available for temporary service" after 
"illness or other disability" in subsection ( a )  (3)  ; 

(3)  by striking out subsection ( a )  (4) ; 
(4 )  by striking out "affects a general o r  flag officer or" in  subsection (b)  

(11 : and . , .  
(5) by striking out "board of review" in subsection (c)  and inserting in  

lieu thereof "Court of Military Review". 
( a a )  (1) Subchapter IX is amended by inserting after section 867 (article 67) 

the following new section : 
"•̃ 867a. Art. 67a. Retirement and survivor annuities for  judges of the Court 

of Military Appeals 
" (a )  The provisions of subsection (b)  (relating to retirement), subsection ( d )  

(relating to computation and payment of retired pay) ,  subsection (e )  (relating 
to election to received retired pay) ,  subsection (g)  (relating to coordination with 
civil service retirement), subsection ( h )  (relating to retirement for disability) 
and subsection ( i )  (relating to  revocation of election to receive retired pay) of 
section 7447 of the Internal Revenue Code of 1954 (26 U.S.C. 7447) shall apply 
to judges of the United States Court of Military Appeals a s  established by sec- 
tion %?'(a) of this title (article 67 ( a )  ) except that  in  construing those provisions 
for  purposes of this section- 

"(1)  the term 'United States Court of Military Appeals' applies in place 
of the term 'Tax Court' ; 

" (2) the term 'judge' shall be construed to mean the chief judge or a judge 
of the United States Court of Military Appeals, but does not include any per- 
son performing judicial duties pursuant to subsection (b)  or section 867 ( a )  
(3)  of this title (article 67 ( a )  (3 )  ) ; and 

"(3) in any deternlination of the length of service of any person as  a judge 
of the United States Court of Military Appeals there shall be included only 
periods of service (whether or not consecutive) during which such person 
s e ~ v e d  a s  a judge of the United States Court of Military Appeals under this 
chapter. 

"(b) (1) If a judge of the Court of Military Appeals is  temporarily unable to 
perform judicial duties because of illness or other disability, or if there is a 
vacancy on the court, the presiding judge of the court may call upon any person 
who has elected to receive retired pay under the provisions of section 7447 of the 
Internal Revenue Code of 1'554, a s  made applicable to  judges of the Court of Mil- 
itary Appeals by subsection ( a ) ,  to perform such judicial duties with the court 
a s  may be requested of such person for the period of such illness, disability, or 
vacancy, o r  for  any lesser period or periods specified by the presiding judge, ex- 
cept that  in the case of any such person- 

"(A) the aggregate of such periods i n  any one calendar year may not ex- 
J cey! ninety days without the person's consent ; and 

( B )  the person shall be relieved of performing such judicial duties dur- 
ing any period i n  which illness or disability of such person precludes the 
performance of such duties. 

s "(2) Any act, or failure to act, by a person performing judicial duties pursu- 
a n t  to paragraph (1) shall have the same force and effect a s  if i t  were the act, 
or failure to act, of a judge of the Court of Military Appeals, but any such person 
shall not be counted a s  a judge of the court of purposes of the second sentence of 
section 867 ( a )  of this title (article 67 ( a )  ). 

"(3) Any person who i s  performing judicial duties pursuant to paragraph (1) 
shall be paid, in  lieu of retired pay, the same compensation a s  a judge and shall 
be paid the same allowances for travel and other expenses a s  a judge. 



"(c) (1)  Any person who has elected to receive retired pay under the applica- 
tion of 7447(e) of the Internal Revenue Code of 1954 (26 U.S.C. 7447(e)) to 
judges of the United States Court of Military Appeals in accordance with subsec- 
tion ( a )  who thereafter- 

"(A) accepts any civil office or employment under the Government of the 
United States (other than the performance of judicial duties pursuant to 
subsection (b)  ) ; or 
"(B) provides legal services to a client in a matter arising under this 

chapter, 
shal! forfeit all rights to retired pay under the application of such section of the 
Internal Revenue Code of 1954 for all periods bepinning on or after the first day 
on which such person accepts such office or employment or provides such legal 
services. 

"(2) Any person who has elected to receive retired pay a s  described in para- 
graph (1)  who thereafter during any calendar year fails to perform judicial 
duties required of such person under subsection (b)  shall forfeit nll rights to 
retired pay under the application of such section of the Internal Revenue Code 
of 1954 for the one-year period which begins on the first day on which the 
person so fails to perform such duties. 

" (d)  The provisions of section 7448 of the Internal Revenue Code of 1954 (26 
U.S.C. 7448) except clauses (1)-(4) of subsection ( a )  of that  section, shall 
apply to judges of the United States Court of Military Appeals a s  established by 
section 867(a) of this title (article 67(a) ), except that  in construing those 
provisions for purposes of this section- 

'"(1) the term 'United States Court of Military Appeals' applies in place 
of the  term 'Tax Court' ; 

" (2)  the term 'judge' shall be construed to mean the chief judge or  a judge 
of the  United s ta tes  Court of Military Appeals, including any person re- 
ceiving retired pay under the application made by subsection (a)  of pro- 
visions of section 7447 of the Internal Revenue Code of 1'244 (26 U.S.C. 
7447) to judges of the United States Court of Military Appeals whether or 
not such person is performing judicial duties under subsection (b)  ; 
"(3) the term 'chief judge' shall be construed to mean the chief judge of 

the United States Court of Military Appeals ; 
"(4) the term 'judge's salary' shall be construed to mean the salary of 

a judge received under section 867(a) of this title (article 67(a)  ),  retired 
pay received under the application made by subsection ( a )  of the provisions 
of section 7447 of the Internal Revenue Code of 1954 (26 U.S.C. 7447) to 
judges of the United States Court of Military Appeals, and compensation 
(in lieu of retired pay) received under subsection ( b )  (3)  ; and 

"(5) the term 'United States Court of Military Appeals judges survivors 
annuity fund' applies in place of the term 'Tax Court judges survivors 
annuity fun? ; 

"(6) the term 'a judge of the United States Court of Military Appeals' 
applies in  place of the term 'a member of the United States Board of Tax 
Appeals, a s  a judge of the Tax Court of the United States, and as  a judge of 
the Tax  Court' as used in section 7448(n) of the Internal Revenue Code of 
195A (26 U.S.C. 7448(n) 1 ; and 

"(7) the term 'after enartment of the Act making this section applicable 
to judges of the United States Court of Military Appeals' applies in  place 
of the term 'after enactment of this section' a s  used in section 7448(q) of 
the Internal Revenue Code of 1954 (26 U.S.C. 7448(q) ).". 

(2 )  The table of sections a t  the beginning of such subchapter is amended by 
inserting after the item relating to section 867 (article 67) the following new 
item : 
"867a. 67a. Retirement,, and survfvor annuities for judges of the Court of Military 

Appeals. . 
(bb) The text of section 869 (article 69) is amended to read a s  follows : 
" (a )  The record of trial of a general court-marshal shall be examined in the 

Office of The Judge Advocate General if- i 

"(1) any flnding of guilty or sentence has been approved under section 860 
of this title (article 60) ; 

"(2) tho accused has timely filed a notice of appeal required by section 
861 of this title (article 61) ; and 



"(3) such record is  not required to be referred to a Court of Milibary 
Review under section 866(b) of this title (article 66(b) ). 

If,  a s  the result of such examination, any finding of guilty or any part of the 
sentence is  found to be unsupportable in  law, the Judge Advocate General may 
modify or set aside any finding of guilty or sentence, in  whole or in part. If the 
Judge Advocate so directs, any record examined under the subsection shall be 
reviewed by a Court of Military Review under section 866 of this title (article 
66), but in that  event there shall be no further review by the Court of Military 
Appeals except under section 867(b) (2 )  of this title (article 67(b)  (2)  ). 

"(b)  The Judge Advocate General may moaify or set aside, in whole or in part,  
any finding of guilty o r  sentence i n  any court-martial not reviewed by a Court of 
Military Review or examined in the Office of The Judge Advocate General under 
subsection ( a ) ,  on the ground of newly discovered evidence, fraud on the court, 
lack of jurisdiction over the accused or the offense, or error prejudical to the 
substantial rights of the accused, When such a case is considered upon application 
of the accused, the application must be filed in the Office of The Judge Advocate 

c General by the accused on or before- 
"(1) October 1,1983; or 
"(2) the last day of the two-year period beginning on the date the sen- 

tence is approved under section 860 of this title (article 60), 
whichever is later, unless the accused establishes good cause for failure to file 
within that  time. Action may be taken under this subsection notwithstanding 
section 876 of this title (article 76). 

"(c) I f  the Judge Advocate General sets aside any findings or sentence, he 
may, except where the setting aside is based on lack of sufficient evidence in the 
record to support the findings, order a rehearing. If he sets aside the findings 
and sentence and does not order a rehearing, he shall order that  the charges 
be dismissed. I f  the Judge Advocate General orders a rehearing but the con- 
vening authority finds a rehearing impractical, the convening authority may 
dismiss the charges. 

"(d)  If, a s  the result of examination of a record of trial under subsection ( a )  
or (b) , the Judge Advocate General believes that  clemency action should be taken, 
he may recommend such action be taken by the Secretary concerned. I n  the event 
of such a recommendation, the Secretary concerned may modify or set aside, i n  
whole o r  in  part, any finding of guilty or sentence and may order that the charges 
be dismissed.". 

(CC) Section 871 (article 71) is amended- 
(1) in  subsection (a)- 

(A) by striking out "or involving a general or flag officer" ; and 
(B) by striking out. "except a death sentence" and insertlug in lieu 

thereof "except that  he may not suspend a death senten$'; 
(2) by striking out "(other than a general o r  flag officer) i n  su'hsec- 

tion (b) ; 
(3)  by striking out subsections (c)  and (d)  and inserting in  lieu thereof 

the following : 
"(c) Tha t  par t  of a sentence which imposes, unsuspended, dishonorable o r  

bad conduct discharge may not be executed- 
"(1) until the end of the forty-day period beginning on the day sentence 

is announced ; or  
"(2) if a notice of appeal a s  required by section 861 of this title (article 

61) has been timely filed and such appeal has not been withdrawn, until 
affirmed by a Court of Military Review, and, in  cases reviewed by it, the 
Court of Military Appeals, 

whichever is later. * "(d) Any other court-martial sentence or part thereof may be ordered exe- 
cuted by the convening authority when approved by him. The convening au- 
thority may suspend the execution of any sentence, except a death sentence."; . - 
and 

(4) by adding a t  the end thereof the following new subsection : 
J 

"(e) A judge advocate shall advise the convening authority, orally or in writ- 
ing, as to a n  appropriate sentence to be ordered executed before execution of 
any general courtmartial sentence or any special court-martial sentence that  in- 
cludes a bad conduct discharge.". 

(dd)  (1) Subchapter X is amended by inserting after section 112 (article 112) 
the following new section : 



"8 912% Art. 112a. Controlled substances 
"(a)  As used in this section- 

, "(1) 'administer', 'controlled substance', 'deliver or delivery'. 'distribute'. 
'manufacture', 'narcotic drug', 'practitioner', and 'ultimate user' have the 
meanings set forth in section 102 of the Controlled Substances Act (21 U.S.C. 
802), and 'phencyclidine' has the meaning set forth in  section 310 of the 
Controlled Substances Act (21 U.S.C. 830) ; 

"(2) 'dispense' means to deliver a controlled substance to  a n  ultimate 
user or research subject by, or pursuant to the order of. a practitioner. and 
includes the prescribing or administering of a controlled substance and the 
packaging, labeling, or compounding necessary to prepare the substance for 
such delivery ; 

"(3) 'marihuana' means al l  parts of tbe plant botanically classified a s  
genus Cannabis. The term 'Cannabis' includes all species of the genus Can- 
nabis. 'Marihuana' means all parts of the Cannabis plant, whether growing 
or not ; 

"(4)  'opiate' means a mixture or substance containing a detectable amount 
of any narcotic drug that  is  a controlled substance listed in  Schedule I or 
11, other than a narcotic drug consisting of (A)  coca leaves; (B)  a com- 
pound, manufacture, salt, derivative, or preparation of coca leaves ; or (C) a 
substance chemically identical to a mixture or substance described in sub- 
clause (A) or  (B) ; 

"(5)  'possess' means to  exercise knowing dominion or control over a sub- 
stance, whether or not such dominion or control is exercised exclusively by 
the accused or by the accused jointly with another person or uersons; 

" ( 8 )  'Schedule I', 'schedule 11', 'Schedule 111', 'Schedule IV', and 'Sched- 
ule V' refer to the sch~dules  of controlled substances established by section 
202 of the Controlled Substances Act (21 U.S.C. 812), a s  amended from time 
to time by the Attorney General pursuant to the authority of section 201 
of the Controlled Substances Act (21 U.S.C. 811) ; 
"(7) 'traffic' means (A) to  sell, pledge, transfer, distribute, dispense, or 

otherwise to dispose of to another person, whether o r  not a s  consideration 
for anything of value; or ( B )  to buy, receive, possess, or obtain with the 
intent to do any act described in subsclause (A) ; and 

"(8)  'use' means the accused's knowing introduction into his bodv, or the 
introduction by some person other than the accused into the body of the 
accused when the accused intends for such introduction to occur, of a sub- 
stance, whether such introduction be by injection, inhalation, ingestion, or 
by any other means. 

"(b) (1) Any person subject to this chapter who manufactures or traffics a n  
o ~ i a t e  is guilty of trafficking in opiates and shall be ~ u n i s h e d  a s  a court-martial 
may direct, except that  such punishment may not kxceed the punishment set 
forth in naragranh (2) .  ( 

" (2) The punishment imposed by a court-martial for a n  offense under para- 
graph (1) may not exceed- 

" (A)  dishonorable discharge, confinement a t  hard labor for twenty-five 
years. forfeiture of a l l  pay and allowances, and reduction to the lowest 
enlisted grade if the opiate weighs one hundred grams or more; or 

"(B) a dishonorable discharge, confinement a t  hard labor for  twenty years, 
forfeiture of all pay and allowances, and reduction to the lowest enlisted 
grade if the opiate weighs less than one hundred grams. 

"(c) (1)  Any person subject to this chapter who manufactures or traffics a con- 
trolled substance other. than an opiate is guilty of trafficking in drugs and shall 
be punished a s  a courtmartial may direct, except that such punishment may not 
exceed the punishment set forth in paragraph ( 2 ) .  , 

"(2) The punishment imposed by a court-martial for a n  offense under para- 
graph (1)  may not exceed- 

'"(A) dishonorable discharge, confinement a t  hard labor for twentv-five 
gears, forfeiture of all pas  and al1owances, and reduction to the lowest en- 
listed grade when the controlled substance is listed in Schedule I or I1 or is  
phencyclidine (PCP) and is- 

"(i) a kilogram or  more of a narcotic drug other than a n  opiate; 
"(ii) five hundred grams or more of phencplidine (PCP) : or 
"(iii) five grams or  more of lysergic acid diethylamide (LSD) ; 



"(B) dishonorable discharge, confinement a t  hard labor for twenty years, 
forfeiture of all pay and allowances, and reduction to the lowest enlisted 
grade when the controlled substance is  listed in Schedule I or  I1 or is phen- 
cyclidine (PCP) and is- 

" ( i )  less than a kilogram of a narcotic drug other than a n  opiate; 
"( i i )  less than five hundred grams of phencyclidine (PCP) ; or 
"(iii) more than fifty kilograms of marihuana, ten kilograms of hash- 

ish, or one kilogram of hashish oil ; 
"(C) dishonorable discharge, confinement a t  hard labor for fifteen years, 

forfeiture of all pay and allowances, and reduction to the lowest enlisted 
grade when the controlled substance is not a narcotic drug, phencyclidine 
(PCP),  or lysergic acid diethylamide (LSD) but is- 

"(i) listed in  Schedule I or 11, except when i t  is less than one kilo- 
gram of marihuana, less than two hundred grams of hashish, or less 
than twenty grams of hashish oil ; or 

"(ii) listed in Schedule I11 ; 
"(D) dishonorable discharge, confinement a t  hard labor for ten years, 

forfeiture of all  pay and al:owances, and reduction to the lowest enlisted 
grade when the controlled substance is- 

" ( i )  listed in Schedule IV ; or  
"(ii) less than one kilogram but thirty grams or more of marihuana, 

less than two hundred grams of hashish, or less than twenty grams of 
hashish oil ; or  

"(E) dishonorable discharge, confinement a t  hard labor for  five years, 
forfeiture of all pay and allowances, and reduction to the lowest enlisted 
grade when the controlled substance is- 

" ( i )  listed in Schedule V ; or 
"(ii) less than thirty grams of marihuana. 

" (d)  (1) Any person subject to this chapter who possesses a controlled sub- 
stance is guilty of possessing drugs and shall be punished a s  a court-martial may 
direct, except that such punishment may not exceed the punishment set forth in 
paragraph (2). 

"(2)  The punishment imposed by a court-martial for  a n  offense under para- 
graph i1) may not exceed- 

(A) dishonorable discharge, confinement a t  hard labor for fifteen years, 
forfeiture of all  pay and allowances, and reduction to the lowest enlisted 
grade when the controlled substance is thirty grams or  more of a n  opiate; 

" (B) dishonorable discharge, confinement a t  hard labor for twelve years, 
forfeiture of a l l  pay and allowances, and reduction to the lowest enlisted 
grade when the controlled substance is- 

"( i )  less than thirty grams of opiate; 
"( i i )  thirty grams or  more of a narcotic drug other than an opiate ; or 
"(iii) phencyclidine (PCP) o r  lysergic acid diethylamide (LSD) ; 

"(C) dishonorable discharge, confinement a t  hard labor for eight years, 
forfeiture of all pay and allowances, and reduction to the lowest enlisted 
grade when the controlled substance is not a n  opiate, is not thirty grams or 
more of a narcotic drug other than a n  opiate, and is  not phencyclidine (PCP) 
or lysergic acid diethylamide (LSD) but is- 

" ( i )  listed in Schedule I or  11, except when i t  is less than one kilogram 
of marihuana, two hundred grams of hashish, o r  twenty grams of 
hashish oil ; or 

" (ii)  listed in Schedule 111 ; 
"(D) dishonorable discharge, confinement a t  hard labor for five years, 

forfeiture of all  pay and allowances, and reduction to the lowest enlisted 
grade when the controlled substance is- 

"(i) less than one kilogram but thirty grams or more of marihuana, 
less than two hundred grams of hashish, o r  less than twenty grams of 
hashish oil ; or  

" (ii)  listed in  Schedule I V  ; or 
"(E)  dishonorable discharge, confinement a t  hard labor for two years, for- 

feiture of all  Dav and allowances. and reduction to the lowest enlisted grade 
when the contPoiled substance is- 

"( i )  less than thirty grams of marihuana ; or 
. 

"(ii) listed in  Schedule V. 



"(e) (1)  Any person subject to this chapter who uses a controlled substance 
is  guilty of using drugs and shall be punished a s  a court-martial may direct, 
except that  such punishment may not exceed the punishment set forth in  para- 
g r t ~ h  (2). 

(2)  The punishment imposed by a court-martial for a n  offense under para- 
graph (1)  may not exceed- 

"(A) dishonorable discharge, confinement a t  hard labor for five years, 
forfeiture of all pay and allowances, and reduction to the lowest enlisted 
grade when the controlled substance is  used- 

"( i )  aboard a military vessel or aircraft ; 
"(ii) while engaged in the performance of duties a s  a sentinel or 

lookout ; or 
"(iii) during time of war ; or 

"(B) dishonorable discharge, confinement a t  hard labor for two years, 
forfeiture of all pay and allowances, and reduction to the lowest enlisted 
grade in any case not described by clause (A). 

" ( f )  (1 )  I t  shall be a defense to any charge under this section that  the ac- 
cused's conduct was authorized by the provisions of the Controlled Substances 
Act (21 U.S.C. 801 et  seq.) or the Controlled Substances Import and Export Act 
(21 U.S.C. 951 et  seq.) o r  was authorized or required by any other lawful author- 
ity when such defense is  raised by the evidence and the court-martial is not con- 
vinced beyond reasonable doubt tha t  the basis for  that  defense does not exist. 

"(2) I t  shall be a defense to any charge under subsections ( d )  and ( e )  of this 
section that  the controlled substance possessed or used was obtained or used by 
the accused from, or pursuant to a valid prescription or order issued by, a prac- 
titioner acting in the course of his professional practice when such defense is 
raised by the evidence and the court-martial is not convinced beyond reasonable 
doubt that  the basis for that  defense does not exist. 

"(g)  Nothing in this section limits the authority of the President under section 
856 of this title (article 56) to further limit the maximum punishments which 
may be imposed by a court-martial for offenses under this section.". 

(2)  The table of sections a t  the beginning of such subchapter is  amended by 
inserting after the item relating to section 912 (article 112) the following new 
item : 
"912a. 112a. Controlled substances.". 

(eel Section 963(a) (article 136(a) ) is  amended- 
(1)  by striking out "of the Army, Navy, Air Force, and Marine Corps"; 
(2)  by striking out clause (2 )  ; and 
(3)  by redesignating clauses (3)-(7) a s  clauses (2)-(6), respectively. 

SEC. 4. Chapter 79 of title 10, United States Code, relating to  correction of 
military records, is  amended as  follows : 

( a )  Section 1552 i s  amended by adding a t  the end thereof the following new 
subsection : 

" ( f )  The authority of subsection ( a )  may be exercised with respect to a record 
of courts-martial under chapter 47 of this title and related administrative records 
only to- 

"(1) correct a record to reflect the action by reviewing authorities under 
such chapter ; or 

"(2) change a discharge or dismissal of such court-martial, or to issue 
a new discharge, when such correction is determined appropriate a s  a matter 
of clemency.". 

(b )  Section 1553(a) is  amended by striking out "gene~al". 
SEC. 5. Section 7(b)  (1)  of the Military Justice Amendments of 1981 (Public 

Law 97-81,95 Stat. 1089) is amended to read a s  follows : 
"(b)  (1)  Tho amendments made by section 2 shall apply to each member whose 

sentence by court-martial is approved on or after January 20,1982- 
"(A) under section 864 or 865 (article 64 or 65) of title 10, United States 

Code, by the officer exercising general court-martial jurisdiction under the 
provisions of such section a s  i t  existed on the day before the effective date 
of the Military Justice Act of 1982 ; or 
"(B) under section 860 (article 60) of title 10, United States Code, by 

the officer empowered to act on the sentence on or after the effective date of 
the Military Justice Act of 1982.". 



SEC. 6. ( a )  (1) Except a s  otherwise expressly provided, the amendments made 
by sections 3, 4, and 5 of this Act shall be effective on the first day of the sixth 
month that  begins after the date of enactment of this Act. 

(2)  The amendments made by section 3 of this Act shall not apply to any case 
in which, before the effective date of this Act, any charge has been referred to 
trial, and in any such case all proceedings under chapter 47 of title 10, United 
States Code, shall be conducted in accordance with the laws in effect on the day 
before the effective date of this Act. 

(3 )  The amendments made by sections 4 and 5 of this Act shall not apply to 
any request for correction of a military record or request for review of a dis- 
charge of dismissal that is pending before a Board for Correction of Military 
Records or a Discharge Review Board on or before the effective date of this Act. 

(b )  (1) Notwithstanding the  amendments made to section 867(a) (4) of title 
10, United States Code, by section 3 ( 2 )  (3 )  of this Act- 

(A) Any individual who is a senior judge of the United States Court 
d Military Appeals on bhe date of enactment of this  Act and r h o  is not 
 receiving retired pay under the applimtion 04 seotion 7447(e) of the In- 
ternal Revenue Oode of 1954 (26 U.S.C. 7447(e) ) to  judges of the Court of 
Military Appeals in accorc3ance with section 867a(a) (article (37n ( a ) )  of 
tit le 10, United States Code, a s  added by subsection 3(21a) (1) of this 
A&, may be assigned offices in  a Federal building and may be prorided with 
a staff as'sistant, whose compensation may not exceed the highest rate 
prescribed for grade GS-9 of the General Schedule under section 5332 of 
title 5, United States Code. 

(B) If a judge of the United States Court of Military Appeals is tem- 
porarily unable to perform judicial duties because of illness Dr mother  dis- 
ability, or if there is  a vacancy on the court, the chief judge of the court 
mlay call upon a senior judge, with the consent of the senior judge, t o  per- 
form judicial duties with the  court for the duration of the djmbility or 
vacancy. Any act, o r  failure to act, by a n  individual perfonniug judicial 
duties pursuant t o  this subparagraph shall have the same force and effect 
as  if i t  were the lwt (or failure to act)  of a judge of the United States 
Court of Military Appeals, but such individual shall not be counted a s  a 
judge of the Oourt of Military Appeals for the purposes of the second sen- 
tence of section 867(a) (article ( a ) )  of title 10, United States Code. Any 
individual performing such judicial duties pursuant to this subparagraph 
shall in  lieu of retired pay, be paid the  same compensation a s  a judge of 
such court and shall be paid the  s'ame allowancec for travel and other ex- 
penses as a judge of such court. 

( 2 )  Section 86- (article 67a) of title 10, United States Code, as  added by 
section 3 ( a a )  (1) of this Act, shall bake effect on the date of enactment of this 
Act, except that, with respect to a judge of the United States Court of Military 
Appeals on the date of enactment of this Act, the term "fifteen years or more" 
a s  used in section 7447(b) of the Internal Revenue Code of 1954 (26 U.S.C. 
7447(b) ), as m'ade applicable t o  judges of the United States Court of Military 
Appeals by section 867a ( a )  ( a ~ t i c l e  67a ( a )  ) of title 10, United States Cod0 
as added by this Act, shall be read a s  "ten years or more". 

OPENING STATEMENT BY SENATOR ROGER JEPSEN, CHAIRMAN 

Senator JEPSEN. The Subcommittee on Manpower and Personnel 
convenes this morning to receive testimony from the Department of 
Defense officials on S. 2521, the Military Justice Act of 1982, and on 
the Defense Department's proposal, the Military Justice Amendments 
of 1982. 

I am pleased to welcome Hon. William H. Taft, general counsel of 
the Department of Defense : Mai. Gen. Hugh J. Clausen, Judge Advo- 
cate General of the Army ; Maj. Gen. Thomas B. Bruton, Judge Advo- 
cate General of the Air Force; Rear Adm. John S. Jenkins, Judge 
Advocate General of the Navy ; Brig. Gen. William H. J. Tiernan, Di- 
rector, Judge Advocate Division of the Marine 'Corps and Rear Adm. 
Edwin Daniels, chief counsel of the Coast Guard. 



Justice and discipline are inextricable, and the latter cannot exist 
without the former. A country that fails to require its military forces 
to adhere to a high standard of discipline and obedience to lawful 
authority could soon find itself defenseless. I believe very strongly 
that discipline is the cornerstone of an effective fighting force and tne 
fabric that binds the military community together. The system of law 
to insure that discipline is maintained must not only be fair, but also 
effective and efficient. 

A t  the conclusion of World War 11, there was considerable discus- 
sion and criticisms of the justice systems of the Army and Navy which 
at that time embraced all the military services. As a result of this con- 
cern and the enactment of the National Security Act of 1947, unifying 
the armed services and creating a separate Department of the Air 
Force, Secretary of Defense Forrestal appointed a special committee 
to draft a Uniform Code of Military Justice. 

After careful and exhaustive deliberation by the Armed Services 
Committees of both Houses of Congress, the Uniform Code of Mili- 
tary Justice was enacted into law on May 5,1950. 

Since that time the code h8s proven to  have been a fair and efficient 
framework for the administration of justice and maintenance of dis- 
cipline in our Armed Forces. Although the military justice system 
continues to operate in a fairly effective manner today, I believe the 
time has come for this committee to  review the overall operation of the 
system and to recommend to the Congress needed legislative reform. 

I wish to emphasize that the basic structure of our criminal justice 
system is sound; however, as a result of changes to the code designed 
to safeguard the ri hts of the accused, a number of practices are no 
longer necessary.  mina nation of the unnecessary procedures and the 
adoption of new provisions will permit the military justice system to 
continue to evolve as a system second to none. 

My bill and the Department of Defense proposal make a number of 
very useful changes in trial and appellate procedures under the Uni- 
form Code of Military Justice. S. 2521 would also recognize the seri- 
ousness of drug abuse in the military by establishing a statutory 
scheme for the prosecution and punishment of drug offenses committed 
in the Armed Forces. 

It is inconceivable to us that there is no specific statutory article 
pertaining to an offense that represents a most serious threat to our 
military readiness and constitutes a significant percentage of all 
courts-martial. 

I n  conclusion, I look forward to working with you and the many 
individuals and organizations who are knowledgeable of and con- 
cerned with the administration of military justice. My bill was intro- 
duced to serve as a vehicle to commence our discussion on this very 
important topic. 

Gentlemen, in view of the limited time available to us this morning 
and in order to permit members to ask questions, I would request that 
you summarize your written text. Your complete statement will be 
made an official part of the record as if read. 

I shall propound most of my questions to Mr. Taf t ;  however, I in- 
vite any panel member to also respond ii you so desire. 

At  this time, Mr. Taft, you may proceed. 



I STATEMENT'OF WILLIAM R. TAFT IV, GENERAL COUNSEL OF THE 
DEPARTMENT OF DEFENSE 

Mr. TAFT. Thank you, Mr. Chairman. 
The arrangement that you have outlined is entirely agreeable to us. 

It is especially agreeable to me. I have a very long statement of some 
75 or 76 pages which I would be glad to be relieved of reading. I will 
submit it for the record and summarize it for you here. 

[See prepared statement, p. 231. 
My colleagues have some very short statements for the record which 

they will submit and we shall be delighted to take your questions 
whenever you wish to ask them. 

, At the outset, I want to express my appreciation to you, Mr. Chair- 
man, for calling these hearings and for your strong and continuing 
interest in military discipline and in the Uniform Code of Military 
Justice. The legislative effort of this subcommittee has contributed 
substantially to educating the public on military manpower issues. 
S. 2521, which you have introduced, reflects keen appreciation and 
understanding of the need of the military justice system. 

THE IMPORTANCE O F  THE MILITARY JUSTICE BYSTEM 

Before addressing the substance of the proposals before the subcom- 
mittee, I would like to emphasize just briefly the important role of 
the military justice system in the national defense effort. 

As you have mentioned, at the heart of our personnel program is an 
effort to instill pride, professionalism, and discipline as a way of life 
for members of the Armed Forces. We cannot have en effective mili- 
tary force unless our commanders can depend on their troops to be 
present, fit for duty, and ready to obey promptly all lawful orders 
issued to them. 

Our primary vehicle for instilling a sense of discipljne is the train- 
ing process, but the Uniform Code of Militarv Justice and the discipli- 
narv system that it embodies also are essential. 

The role of military law in the disciplinary process, the deference 
the courts give Congress in this area, and the im~ortance of the court- 
martial process in securing public support of military service are 
factors that distinguish the Uniform Code of Military Justice from 
other laws. 

It is more than a criminal code. It represents a fundamental pact be- 
tween the public and the Armed Forces as to the basic rules that estab- 
lish the unique features of military service. I n  this sense, it is more 
akin to a constitution than to a statute. 

This view of the UCMJ is underscored by the basic stability of 
the content and the degree to which it reflects traditional military law. 
Because the UCMJ represents an expression of fundamental principles 
rather than a detailed procedural code, there has developed a careful, 
deliberate process for considering changes. 

Within the executive branch of Government we rely primarily on 
the military services for the evaluation of the court-martial process 
and for the development of proposed changes. The legislation we have 
presented to the Congress is based upon our experience under UCMJ 
and the 1968 amendments. 



Although the present system is working well as a general matter, 
there are a number of areas in which minor amendments have a po- 
tential for producing substantial improvements in the effectiveness of 
the military justice system. 

I n  recent years we have put together a package of amendments to 
address these concerns and we have considered them in the executive 
branch very carefully. Last year, due to the efforts of this committee. 
five of the items were enacted as the Military Justice Amendments of 
1981. We have now completed drafting the balance of these amend- 
ments. 

W e  are grateful to the committee for  considering them a t  this time. 
I n  addition to the care and thoroughness that the executive branch 
applies to its review of proposed changes. I know that  the Congress 
also has respected the stability of the UCMJ and has always carefully 
considered the need for stability before acting on any proposed 
changes. 

E ~ c h  item in the legislative package that we have pronosed from 
DOD was initiated by the military services in response to a specifically 
identified problem. Each has gone through the lengthy coordination 
process that I have described in detail in my prepared statement. None 
of the amendments will affect the fundamental rights guaranteed to 
service members under the UCMJ. 

As a package. however, they will sllbstantially improve the efficiency 
and effectiveness of the military justice system, thereby enhancing the 
ability of commanders to use the court-martial process as a means of 
enforcing disciplinary standards. 

I n  order to put the vendinnr legislation in perspective. I will describe 
the major features of the military justice.system and how the court- 
martial process would be affected by the key provisions of these amend- 
ments. Further details are set forth in my prepared statement. 

AMENDMENTS COSCERNING PRETRIAL PROCEDURE 

There are a great many technical c h a n ~ e s  that we are proposing and 
I do not propose to refer to them here. The primary responsibility for 
the aclministration of military justice rests with the militarv com- 
inancler. This reflects the fact that the coillinancler is responsible for 
discipline within his command. 

The commander determines which cases should go to trial, what kind 
of trial is appropriate, who shoulcl serre as members of the court- 
martial, and what action should be taken on the results of the trial. 

Neither the DOD bill nor S. 2521 changes the fundamental responsi- 
bilities of the commander or the rights of the accused, but each makes 
ininor changes to facilitate the administration of military justice. A 
pretrial investigation under article 32 is held before a case is referred 
to a general court-martial except when the investigation is waived by 
the accused. Both bills reflect current case law and would permit the 
accused voluntarily to waive pretrial investigation. 

Prior to referring a case to general court-martial current law re- 
quires the convening authority to make specific legal determinations 
as to the legality of the charge, legal sufficiency of the evidence, and 
court-martial jurisdiction. These questions can involve complex legal 
determinations and commanders normallv rely on staff iudqe advocates 
for such advice a5 to legal concl~~sions. The amendments that \ye have 



proposed will provide formal recognition for this current practice by 
requiring that legal determinations be actually made by the staff judge 
advocate. This will relieve commanders of an unnecessary burden 
while protecting adequately the rights of the accused. 

When the convening authority refers a case to trial he selects the 
members of the court-martial. 1Tnder current case law there is snb- 
stantial doubt as to whether the convening authority may delegate the 
authority to excuse members, once they have been selected. 

Clear authority for such delegation is necessary to eliminate an ad- 
ministrative task that now burdens busy commanders. The current sys- 
tem induces delays in courts-martial with the attendant waste of time 
by military personnel, includi~g witnesses, judges, counsel, members, 
and other court personnel. 

Delays are caused by difficulties involved in securing personal ap- 
proval of the convening authority for excusal of the member who, be- 
cause of last minute other,difficulties or some other reason, is unable 
to attend the court-martial. These problems are significant in peace- 
time. 

I n  a combat environment the problems would be even worse as the 
convening authority frequently would be distant from the location of 
the court-martial, means of communication mould be extremely lim- 
ited, and more pressing duties would demand the commanding officer's 
time. I n  a combat environment, the need to excuse members, particu- 
larly for last minute exigencies, is likely to be more frequent than it 
is in peacetime. 

Our amendment to article 25 (d) of the code will permit the conven- 
ing authority to delegate the power to excuse members. For the same 
reasons, our amendment to article 29 will permit the military judge 
to excuse members for good cause after the court-martial has been 
assembled. 

A related problem involves the current requirement that the conven- 
ing authority pe,rsonally detail the military judge and counsel as well 
as any substitutions. This creates a substantial burden on busy conven- 
ing (authorities, and like the requirement to personally excuse members 
of the court, leads to  unnecessary delay when the convening authority 
is unavailable to approve substitution of a military judge or counsel. 

Selection of the military judge and counsel need not require the 
personal attention of the convening authority. Indeed the military 
judges are not in any case assigned to convening authorities, but to the 
judge advocate general or his designee. Trial counsel and defense coun- 
sel are not necessarily assigned to  the convening authority's command. 

Our bill will authorize the issuance of regulations governing the 
assignment of military judges and counsel to facilitate the detail and 
substitution of such personnel without undue burden on the conven- 
ing authority or delay of the trial. 

The court members are responsible for the findings on the issue of 
guilt or innocence for determination of an appropriate sentence in the 
event of a finding of guilty. The accused has the right to request trial 
before the judge alone in noncapitd cases. I n  such cases, the judge 
renders both the finding and sentence. 

Under current law, the request for trial by judge alone must be in 
writing. This requirement has led to unnecessary appellate litigation 
concerning technical defects in the 1-i-ritten request even if the accused 



on the record makes a knowing, voluntary, oral choice for trial before -. " .  
a judge. 

The amendments made by both the DOD bill and S. 2521 would 
eliminate this problem by authorizing the oral request on the record 
at the trial. 

GOVERNMENT APPEAL 

At  the present time there is no procedure for the Government to 
appeal a ruling by the military judge when such ruling terminates 
the proceedings with respect to a charge or otherwise exclndes impor- 
tant evidence. 

Both bills allow appeal by the Government under procedures similar 
to the right of appeal by the United States in Federal civilian prose- 
cutions. 

POSTTRIAL ACTION BY THE CONVENING AUTHORITY 

If  the accused is found guilty, the case is reported to the convening 
authority. Under current law, the convening authority makes a deter- 
mination as to the legality of the findings and sentence. 

I f  the case was tried before a general court-martial or before a spe- 
cial court-martial that adjudged a bad-conduct discharge, the conven- 
ing authority refers the case to his staff judge advocate for a post- 
trial review. 

With limited exceptions, such cases are then subject to appellatt 
review in the Court of Military Review and a possibility further of 
review in a Court of Military Appeals. 

As a matter of practice. the expectation that convening authori- 
ties will conduct a detailed review of the legality of the case is simply 
unrealistic. 

Moreover, as a result of court decisions the staff judge advocate's 
legal review has become a cumbersome document, consuming substan- 
tial time in preparation, and often too lengthy to be of any use to the 
convening authority. Regretably, it can constitute an independent 
source of appellate litigation even when the underlying case is free of 

Both bills address these problems by recognizing the convening au- 
thority's posttrial law should involve a matter of command prerogative 
rather than appellate review. 

The proposal also eliminates any requirement for- the staff judge 
advocate to conduct a legal review of the case. The bills, however, au- 
thorize the accused to submit matters for the convening authority to 
consider prior to acting on the sentence. 

I n  addition, the proposals require the convening authority to con- 
sider the recommendation submitted by the staff judge advocate before 
acting on the sentence of all general courts-martial. Such a recom- 
mendation will also be required in virtually all special courts-martial 
in which the sentence includes a bad-conduct discharge. Both bills re- 
tain the present requirement that the accused have an opportunity to 
respond to the staff judge advocate's views. 

APPELLATE REVIEW 

Under current law, if the convening authority approves the sentence 
of death, dismissal, punitive discharge or confinement for 1 year or 



more or, otherwise affects a flag or general officer, a complete record is 
prepared and the case is reviewed by a Court of Military Review. All 
other general courts-martial are reviewed by the judge advocate 
general. 

Under current law there is no requirement for notice of appeal and 
no procedure for waiver or withdrawal of an appeal. Appellate pro- 
ceedings are held in such cases automatically regardless of whether the 
accused wishes to appeal even when the trial defense counsel, appel- 
late defense counsel, and accused all determine there are no issues of 
law to submit on review. 

To require automatic review of all such cases represents an inefficient 
use of judge advocate resources. It also produces unnecessary delays 
in consideration of cases in which the appeal is not of importance to 
the accused or the system in general. 

Both bills require the accused to file a notice of appeal as a pre- 
condition to review by the Courts of Military Review under article 66 
or by the judge advocate general under article 69(a). They also elim- 
inate the special treatment of flag and general officer cases. As 
amended, the jurisdiction of Courts of Military Review in such cases 
will be the same as jurisdiction over all other military personnel. 

Both bills retain automatic review in death penalty cases without 
requiring notice of appeal. 

Even if the case is not subject to appeal or if a notice of appeal is 
not filed, both bills do assure a thorough legal review of the case. 
Article 64 requires a judge advocate to review summary courts- 
martial-not involving a punitive discharge-and other cases in which 
notice of appeal is not filed. 

Further review in such cases may be granted by the jud e advocate 
general on his own motion or on application as provide in article 
69 (b) . 

4 
When the judge advocate general reviews such cases at  the request of 

the accused or under his own motion under article 69, present law 
limits his revim to questions of law. Moreover, he cannot review the 
case for sentence appropriateness and he is not authorized to order a 
rehearing. 

Our blll recognizes that the foregoing powers which are exercised 
by the Courts of Military Review should be available to the judge 
Advocate general when he acts as appellate authority in cases that are 
not subject toconsideration in a Court of Military Review. 

The procedure for consicderation by the Courts of Military Review 
also requires some fine tuning. Under current case law, the Courts of 
Military Review cannot order a rehearing en banc to resolve disagree- 
ments among panels. This leads to unnecessary delay in obtaining a 
clear statement of the law. 

Both bills provide statutory authority for such reconsideration. 

sUPRF.ME COURT REVIEW 

After the Court of Military Review complet,es its action, the Court 
of Military Appeals may review the case. The court reviews all death 
penalty cases, cases certified to it by the judge advocate general, and 
other cases on petition of the accused on a showing of good cause. 



There is, however, no present authority for either party tb seek 
Supreme Court review of decisions by the Court of Military Appeals. 
The accused may attempt, and they do from time to time, to mount a 
collateral attack. The Government, however, has no judicial recourse 
from adverse decisions. 

Our bill authorizes the parties to  petition the Supreme Court to 
review decisions of the Court of Military Appeals through discretion- 
arv writs of certiorari. 

This is a provision that is in our bill, but not in S. 2521. 
Senator JEPGEN. Mr. Taft, can we stop for a second. This point is 

considered to  be one major change recommended, very maior in fact. 
The bill authorizes, as I understood you to  say, the parties to peti- 

tion the ;Supreme Court to revim decisions of the Cowt of Military 
A p ~ e d s .  

Will you elaborate on the fundamental reason for this rather major 
ohange to the basic construction of the TTniforrn Code of Militarv Jus- 
tice and the traditional nature of the military justice system. Why are 
yo11 recommending that? 

Mr. TAFT. Yes. sir, T mill be glad to. 
We regard this additional opportunity for appeal t,o be a natural 

evolution of the process that has gone on reallv since World War 11 
and with the 1968 amendments for increasing the extent of the civilian 
review and the judicial aspects of the svstem. 

I n  the Court of Militarv Appeals there are many decisions taken 
which involve interpretation of statutes and interpretation of the 
Constitution. These types of cases are quite familiar to the Supreme 
Court, because they are the tvpe of cases as to which the Supreme 
Court is the ultimate authority for every other judicial system irl 
tho country. 

We do not reqard the fact that the military jnstice svstem is a spe- 
cialized area of substantive law to be a reason for fe~linq. anv more 
than in the mse of the Tax Court or the Court of Cl'aims. that the 
Supreme Court should not be the i l l t im~te source of the law for the 
cmes which it chooses to review on its own motion. And T -wollld em- 
phasize thnt oar bill onlv authorizes the narties to  seek certiorari, 
which is discretionary with the Simreme Coiirt. The Supreme Court 
decides whether the petition sets forth an important issue that war- 
rants its taking the case and deciding the issue. 

We have the utmost respect. I shonld sap, for the Conrt of Military 
Appeals and itq opinions. That is not, however. to say that, we on the 
Government, side, and I imagine the peonle for the accnsed. from time 
to time, would not have disagreement with the outcome of a case. 

I n  instances where these cases are im~ortant.  where perhaps they 
involve internretation of the statnte or the constitutional rights of the 
acmsed, me feel there o w h t  to be. ns there is in any other case in anv 
other judicial system in this rmntrv. the o~nortunitv to  acldress the 
matter to the Snprt-me Court. The parties shonld have the opportnnitv 
to sncgest to the Snpreme Court. in the exercise of its discretion that 
this is ri matter that it might wish to decide as an important matter 
of law. If tihe Supreme Court agrees with 11s that wch issnes warrant. 
its attention. the Supreme Court ought to have that authorit$ and 
ability to resolve those questions. 



IMPSCT O F  SUPREME COURT REVIEW 

Senator JEPSEN. AS a lay person without any formal legal training 
I share a concern that many millions of Americans share about the 
sluggishness of the American judicial system proceclnres, ~ i l e u p s  ancl 
so on. I n  fact, we are having to look into that in depth. 

Not too long ago Justice Stephens of the Supreme Court said the 
Supreme Court cannot keep up with the current volume of work. 
When you were looking into this and making recommendations did 
anyone interview the Supreme Court about how they look on this, 
with all the additional cases that will come before the Court? 

As an option have you considered petitions to a lower Federal court 
such as the Circuit Court of Appeals?. 

Mr. TAFT. I have not personally spoken with any of the members of 
the Supreme Court. We have cleared the administration proposal 
with the Department of Justice and specifically, because it would be 
their responsibility. The Office of the Solicitor General within the 
Department of Justice has perhaps as much concern as anyone, next to 
the Justices themselves, with the state of the Supreme Court's docket. 

Senator JEPSEN. YOU did discuss the adnlinistrative workload with 
all the various services associated with this? 

Mr. TAFT. This was a matter that was circulated throughout our 
department and then within the administration, the executive branch, 
to the Department of Justice and Office of the Solicitor General. I 
think we are talking about a small caseload here. 

The bill that we have proposed would authorize a petition for cer- 
tiorari only in cases that actually go to the Court of Military Appeals 
and that are considered, which is on the average of 250 to 300 cases a 
year. Even in those cases there would only be a petition for certiorari 
permitted. The impact of this on the caseload of the Supreme Court 
would not be a substantial increase. ,4s far  as actually hearing a case, 
that would be completely within the discretion of the Justices. 

Let me just take the last point that you raise about going to a circuit 
court. I think perhaw in the interest of dockets there would be some- 
thing to be said for that, although i t  is my understanding that at least 
some of the circuits have dockets that are just as crowded as the 
Supreme Court. Although not all are so crowded. But I would be 
reluctant to suggest that a decision by the Court of Military Appeals 
\-<as not really already being made by a conrt of as high anthority as 
any of the Circuit Courts of Appeal. 

I think the quality of the decisions and the authority of that court 
are already on the level of the circlrit courts of appeals. They are the 
highest Conrt I-ie have and appeals to a higher court should be the 
S u ~ r e m e  Court. 

Senator JEPSEN. TVould that diminish the stature of the Military 
Conrt of Appeals? 

Mr. TAFT. I don't believe it ~vill. It certainly is not our intention to 
do so. I do not think any of the judges of the court would find that the 
stature of their court is at a11 dependent on the fact that they are not 
subject to the review of the Supreme Conrt. That is a general condi- 
tion for all courts. 

I think that they would understand that the stature of this court is 
dependent on the quality of their performance and the Kay in which 



they treat their cases. To say that a court is subject to the review by 
the Supreme ,Court when the Supreme Court wants to review its deci- 
sion doesn't denigrate stature of the court subject to such review. 

Any judge woald like to be a part of that system. 
Senator JEPSEN. Thank you. 
I wanted to explore i t  while you were on this point. It is on one of 

the major changes. We will hear from the Military Court of Appeals 
next week. 

Mr. TAFT. I appreciate it. I think it is one of the major differences 
between our bill and S. 2521. I t  is an important proposal and I am sure 
that will receive vow consideration and we will be d a d  to discuss it u 

further as you wigh. 
The other differences that I would li$e to mention involve two pro- 

visions that are in S. 2521 that are not in our bill. 

CONFINEMENT POWERS O F  SPECIAL COURTS-MARTIAL 

The first is that S. 2521 would increase the confinement powers of a 
special court-mart.ial from 6 months to 1 year, consistent with the 
Federal civilian law for misdemeanors. 

Available data suggests that a significant number of cases are re- 
ferred for trial by general courts martial, which have no punishment 
limitation, because the present ceiling of 6 months on punishment by 
special courts-martial is too stringent. 

This not only means a greater burden on the Government in terms 
of requirement for an article 32 pretrial investigation and a greater 
number of persons sitting on the court; it also presents the accused 
with a risk of substantial confinement limited only by the maximum 
punishment for the offense, which may be a period of many years. 

We support the amendment proposed in S. 2521, though not included 
in our bill, and we recommend that the protections afforded an accused 
when a bad-conduct discharge is adjudged by a special court-martial 
apply when confinement for more than 6 months is adjudge,d by the 
court-martial. 

With that additional caution, me would support the extended pnn- 
ishment that could be meted out by a special court-martial. 

SENTENCING BY THE MILITARY JUDGE IN ALL NONCAPITAL CASES 

The second provision in S. 2521 that is not in our bill would author- 
ize the military jndge to adjudge the sentence in all noncapital cases 
even when the members decide the issue of guilt or innocence. Al- 
though there is some advantage to this approach, the department does 
not believe that i t  is wise to make this change a t  this time. 

We have considered the proposal most thoroughly and I have dis- 
cussed the subject at length with representatives of all of the offices 
that administer the military justice system. Frankly, there is disagree- 
ment amongst the representatives of those offices that I have talked 
with about the desirability of the proposed change. 

I n  these circcumstances. I have not been able to conclude that to re- 
quire judge-alone sentencing in all nm-capital cases would no: jeop- 
ardize important principles of military law involving participation 



of officers in critical aspects of military discipline, nor have I been able 
to conclude that i t  would not deprive the accused of an option he now 
enjoys under our system and has not abused. 

Accordingly, we would recommend that this proposal be subjected 
to further study and analysis before being acted on by the Congress 
in this session. W e  will come back to you with the results of our further 
discussions and work with you on that. 

I think this concludes my oral summary of what I have included in 
my statement. I will be glad to take any questions. 

Perhaps you would like also to hear from my colleagues who have a 
wealth of experience in the administration of military justice and we 
are available to you in whatever form you would like. 

[The prepared statement of Mr. William H. Taf t  IV, follows:] 

PREPARED STATEMENT OF WILLIAM H. TAFT IV, GENERBL COUNSEL OF THE 
DEPARTMENT OF DEFENSE 

Mr. Chairman and members of the Subcommittee, I am grateful for the oppor- 
tunity to present the views of the Department of Defense on pending bills to 
revise the Uniform Code of Military Justice (UCMJ). I particularly want to ex- 
press our appreciation to the Chairman for scheduling these hearings and for 
his strong and continuing interest in military discipline. 

The legislative efforts of this Subcommittee have contributed substantially 
to educating public on military manpower issues. S. 2521, introduced by the 
Chairman, reflects a keen appreciation and understanding of the needs of the 
military justice system. 

The provisions of S. 2521 are  substantially similar to the amendments proposed 
in our bill. Pursuant to the Subcommittee's request, I shall address first those 
matters in which the bills contain parallel provisions in terms of the rationale 
for changing the UCMJ. I shall then discuss those provisions of our bill that a re  
not covered in S. 2521. Finally, I shall address those matters in S. 2521 that are 
not covered in our bill. 

Before addressing the substance of these proposals, I would like to discuss 
briefly the important role of the military justice system in the national defense 
effort, the process by which our amendments were drafted, and the particular 
emphasis on the consideration of military discipline in our evaluation of these 
amendments. 

At the heart of our personnel program is  an effort to instill pride, professional- 
ism, and discipline a s  a way of life for members of the armed forces. We cannot 
have a n  effective military force unless our commanders can depend on their 
troops to be present, fit for duty, and ready to obey promptly all lawful orders. 

The need for a disciplinary system for the armed forces is particularly acute in 
a democratic society. In  civilian life, if a person determines that a job entails 
risks or hazards greater than he is willing to undertake, he is free to seek 
alternative employment. I n  the military, although we strive to eliminate un- 
necessary risks, there is  a n  irreducible minimum of hazard inherent in  military 
training and operations given the nature of modern warfare. We could not haye 
an effective force if our servicemembers were free to walk away from their sta- 
tions a t  will. Likewise, the problem of assimilating persons from a democratic 
society into the military has become even more difficult in recent years. Mem- 
bers of this Subcommittee a r e  well aware of changing disciplinary norms in 
schools, homes, and i n  the civilian womrkplace. Although the armed forces cannot 
change the manner in  which persons act in the civilian sector-nor, as  institu- 
tions would i t  be appropriate for them to do so-, we in the Department of 
Defense should not accept uncritically the standards of civilian society in the 
context of the military. Instead, i t  is  our obilgation to take young men and women 
from civilian life and teach them to respect and honor the traditional disciplinar!: 
norms that  are  the keystone of military effectiveness. 

Our primary vehicle for instilling a sense of discipline is the training process. 
In  basic training, and throughout a member's career, we strive to emphasze 
through instruction and example that  military service is  not simply a job, i t  is  a 
calling. We can accomplish only so much, however, through instruction and 



example. Military forces throughout history have had to ,rely on some form of 
criminal process to enforce disciplinarv norms. Even in World War 11, a time now 
viewed nostalgically a s  marking the pinnacle of American military effectiveness, 
our armed forces conducted over two million courts-martial. 

Because courts-martial a re  essential to the national defense, the Supreme 
Court has granted Congress great discretion in  the exercise of the constitutional 
power " r t l o  make Rules for the Government and Regulation of the land and 
naval Forces." This has permitted development of procedures ancl proscriation of 
offensec: without the identical constitutional guarantees available to defendants 
in civilian criminal trials. The Congress has exercised this power, however, in 
a manner that  ensures that  fundamental fairness is present throughout the mili- 
tary justice system. This is  essential primarilv for two reasons. First. the power 
of a commander over the life and libertv of his subordinates, particularly in 
wartime, is  awesome. When exercised fairly and responsibly. i t  is  a power that 
commands not only respect and obedience, hut also inspires superior performances 
and sacrifice. If exercised in a capricious and whimsical manner, hovever, i t  
breeds disrespect and disobedience, traits that  are  inimical to military effectire- 
ness. Second, the strength of our military is dependent upon the support we 
receive from civilian societv. Our forces, whether baaed on conscripts or volnn- 
teers, are  composed primarilv of "citizen soldiers." The majority of our service- 
members remain on active dutv for only one term before returning to civilian 
life. and we are  heavily dependent upon the Teserves for our national defense 
Unless the public in  general and the parents of servicemembers in particular 
are  convinced that their sons. daughters. and neighbors will be treated fairly 
while in military service, public support for the armed forces and our missions 
will quiclrlv erode. That is a dcvelonment no democratic societv can afford. 

The role of military law in the disciplinary process, the deference the courts 
give Congress in this area, and the importance of the court-martial process in 
securing public s n ~ a o r t  of militarv service a re  factors that distinguish the Uni- 
form Code of Military Justice from other laws. I t  is  more than a criminal code : 
i t  represents a fundamental pact between the public ancl the armed forces a s  to 
the basic rules that  establish the unique features of military service. In  this 
sense, i t  is  more akin to a constitution than a statute. This view of the UCMJ is 
underscored by the basic stabilitv in i ts  content. 

The basic structure of the UCMJ is  quite similar to the Articles of War and 
Articles for the Government of the Navy adonted from the Rritish during the 
Revolutionary War era. There have been only three major sets of amendments 
since that time. In  the post-World War  I era, the Articles of War were amended 
to establish a process for centralized review of serious cases. After World War 
11, the Articles of War were amended to limit the potential for unlawful com- 
mand influence over courts-martial. These changes nrere soon thereafter incor- 
porated into the UCMJ, which also established uniformity in procedure among 
all the services, and created the Court of Military Appeals. In 1968, the duties and 
responsibilities of counsel and militarv judges were cllarified and strenethened. 

None of these amendments has added substantially to the text of the underlying 
code. I t  still remqins a relatively brief statute, particularlv when comnared to 
titles 18 and 28 of the U.S. Code, which govern federal criminal trials. This re- 
flects the traditional intent of Congress to set forth in the UCMJ onlv those funda- 
mental matters that  golvern the basic relationships between commanders and 
servicemembers, and to leave the procedural details and specific punishments 
to Presidential regulations throush the Jfanual for Courts-Martial. In  our judg- 
ment, this division of responsibility has worked extremely well. Congress has 
insured that  the basic compact between the armed forces and society regarding 
military service meets the expectations of the citizenry. The President has in- 
sured that the procedural details and maximum punishments meet the discipli- 
nary needs of commanders for an effirient and effective court-m.lrtia! system, 
subject to the general limitations established by Congress in the IJCMJ. 

Because the UCMJ represents an expression of fundamental principles, rather 
than a detailed procedural code, we have developed a careful, deliberate process 
for considering changes. Within the executive branch of government. me rely 
primarily on the military services for the evaluation of the court-martial process 
and for  the development of nronosed changes. This work is  performed by the 
Joint Service Committee on Military Justice, which is cnmnosed of representa- 
tives of the Army, Navy, Air Force, Marine Corps, and Coast Guard. Service 
on the Joint Service Committee is a high honor. and is reserved for senior judge 



advocates who not only have distinguished themselves in the area of military 
justice, but who also have exhibited a keen appreciation for the responsibilities 
of commanders and the details of military operations. The staff papers for the 
Joint Service Committee a re  prepared by a Working Group, composed of mid- 
level judge advocates, again with broad experience, representing the same serv- 
ices. I n  addition, the services have invited the Court of Military Appeals to par- 
ticipate informally in the Working Group, and the Court has been generous in 
the provision of staff to assist on various projects. 

After a legislative proposal is  considered by the Working Group, it  is sub- 
mitted to the Joint Service committee. When the Joint Service committee com- 
pletes its work, i t  is  then reviewed by the "Code Committee," consisting of the 
Judge Advocates General and the judges of the Court of Military Appeals. 

After this review is completed, the Zoint Service Committee makes any neces- 
sary changes and forwards the proposal to the General Counsel of the Depart- 
ment of Defense. The General Counsel then places the proposal in DoD's legis- 
lative reference channels. This provides the military departments and the Joint 
Chiefs of Staff with the opportunity to comment on the legislation from a com- 
mand and manpower management perspective, a s  well a s  from the legal point 
of view. 

When the internal coordination process is  completed, the proposal is  forwarded 
to the Office of Management and Budget for consideration of the views of other 
agencies, primarily the Departments of Justice and Transportation. After this 
coordination process is completed, the legislation is  forwarded to Congress. 

We have structured this processs to produce a thorough review of the legisla- 
tion by all affected interests within the executive branch in order to ensure that  
changes to the UCMJ are  not recommended unless there is a caleful, considered 
determination that  changes are  needed in the basic rules governing military 
justice. 

Because the President's authority to promulgate the Xanual for Courts-Martial 
provides the executive branch with broad authority to prescribe the procedural 
details of the court-martial process, most problems that  are encountered in the 
administration of military justice can be corrected without legislative action. 
In  recent years, we have made major improvements, including a complete re- 
vision of the military rules of evidence and the sentencing procedure, through 
amendments to the Manual. Recently, we submitted a proposed amendment to the 
President containing a comprehensive set of rules governing the listing and 
punishment of drug offenses. This amendment will clarify the state of law on 
various offenses and substantially stiffen the punishment of those who undermine 
military discipline through the abuse of illegal substances. 

There a re  certain problems, however, that can be corrected only through 
amendment of the UCJIJ. This is the case with respect to the matters contained 
in the legislation we hare proposed. 

This legislation is  based upon our experience under the UCMJ and the 1968 
amendments. Although the present system is  working well a s  a general matter, 
there a re  a number of areas in which minor amendments hare  the potential for 
producing substantial improvements in the effectiveness of the military justice 
system. In  recent years, we have put together a package of amendments to 
address these concerns. Last year, due to the efforts of this committee, five of 
the items mere enacted as  the Military Justice Amendments of 1981. We have now 
completed drafting the balance of these amendments, and we a re  grateful for 
the committee's consideration of this important legislation. 

Each item in legislative package was intiated b~ the military services i n  re- 
sponse to a specifically identified problem, and each has gone through the lengthy 
coordination process that  I described earlier in my statement. None of the 
amendments will affect the fundamental rights guaranteed to servicemembers by 
the Uniform Code of Military Justice; a s  a package, however, they will sub- 
stantially improve the efficiency and effectiveness of the military justice sys- 
tem, thereby enhancing the ability of commanders to use the court-martial 
process as  a means of enforcing disciplinary standards. 

Although i t  is late in the session of this Congress, I am encouraged by these 
hearings and I urge the subcommittee to press for enactment of this legislation 
during this Congress. Military justice deserves to be a high priority item. In  many 
respects, the relationship of these amendments to our national defense is similar 
to the relationship of operation and maintenance accounts to military readiness. 
In  the past, there has been a temptation to treat O$M a s  a low priority item. 



Although individual deficiences never seemed significant, the cumulative impact 
Alhough individual deficiences never seemed significant, the cumulative impact 
of such neglect ultimately had a n  extremly negative impact on our readiness. 
Similiarly, on an individual basis, none of these amendments will make any 
fundamental changes in the military justice system. Taken a s  a whole, however, 
their impact on the disciplinary process should substantially improve the ability 
of commanders to employ the court-martial process a s  a means of promoting the 
readiness of their troops. 

I shall now turn to the substantive provisions of the bills before the sub- 
committee. 

I. AN OVERVIEW 

I n  order to put the pending legislation in perspective, I shall begin with a brief 
description of the military justice system, and how i t  would be affected by the 
major provisions of these amendments. 

The primary responsibility for the administration of military justice rests 
with the military commander. This reflects the fact that  the commander is re- 
sponsible for discipline within his command. The commander determines which 
cases should go to trial, what level of trial is  appropriate, who should serve a s  
members of the court-martial, and what action should be taken on the results of 
trial. Neither bill changes the fundamental responsibilities of the commander or 
the rights of the accused. but each makes minor changes to facilitate the admin- 
istration of miiltary justice. 

There a re  three types of courts-martial to which the convening authority may 
refer a case. A general court-martial, which consists of a military judge and a t  
least five members, or a military judge sitting alone, may adjudge any penalty 
authorized by the UCMJ and the Manual for Courts-Martial. A special court- 
martial. which normally consists of a military judge and a t  least three members 
or a military judge sitting alone, may adjudge a variety of lesser penalties, in- 
cluding a bad-conduct discharge and confinement a t  hard labor not to exceed six 
months. A summary court-martial, which consists of a single summary court 
officer, also may adjudge a variety of lesser penalties, including confinement a t  
hard labor not to exceed thirty days. 

S. 2521 would increase the confinement powers of a special court-martial to one 
year, consistent with the federal civilian approach to misdemeanors a s  offenses 
involving confinement of one year or less. Available data suggest that a signifi- 
cant number of cases a re  referred for trial by general courts-martial, which have 
no punishment limitations, because present ceilings on punishments a t  special 
courts-martial are  too stringent. This not only means a greater burden for the 
government, in terms of the r e q ~ i ~ e m e n t  for a n  Article 32 pretrial investigation 
and a greater number of persons sitting on the court. i t  also presents the accused 
with a risk of substantial confinement, limited only by the maximum punishment 
for the offense, which may be a neriod of many years. We support this amend- 
ment, but we recommend in addition that the protections afforded a n  accused 
when a bad-conduct discharge is  adjudged by a special court-martial (legally 
qualified counsel, presence of a military judge, preparation of a complete record, 
and the opportunity to appeal to a Court of Uilitarv Review) annly when con- 
finement is for more than six months is imposed by either a special or a general 
court-martial. 

A pretrial investigation under Article 32 is held before a case is referred to 
n general court-martial, escept when the investigation is  waived by the accused. 
Roth bills reflect current case law permitting the accused voluntarily to waive 
the pretrial investigation. 

Prior to referring n case to a general court-martial, current law require., the 
convening authority to make specific legal determinations a s  to the legality of 
Ihe charge. leqal snfficiencp of the evidence. and court-martial jurisdiction. 
These questions can involve comples legal determinations, and commanders nor- 
mally rely on staff judge advocates for such legal conclusions. The amendments 
mill provide formal recognition for current practice by requiring that the legal 
determinations he made by the staff iudee advocate. Thiq will rplieve commanders 
of a n  nnnecessary hnrden while protectins adequately the rights of the accused. 

When the convening authority r ~ f e r s  a case to trial. he selects the members of 
the court-martial. TJnder current case law, there is  suhstantial doubt as  to 
whether the conrening authority may delegate the authority to  excuse members. 
Clear authority for such delegation is  necessary to eliminate an unnecessary 
administratire task thnt now hnrdens hnqp commanders. The cllrrent system can 



produce delays in  courts-martial, with the attendant waste of time by military 
personnel, including witnesses, judges, counsel, members, and other court per- 
sonnel. Delays a re  caused by difficulties involved in securing the personal ap- 
proval of the convening authority for excusal of a member who, because of last 
minute difficulties, is unable to  attend the court-martial. 

These problems are  significant in peacetime. I n  a combat environment they 
would be even worse, a s  the convening authority frequently would be distant 
from the location of the court-martial, means of communication would be ex- 
tremely limited, and more pressing duties would demand his time. At the same 
time, in a combat environment, the need to excuse members, particularly for last 
minute exigencies, is likely to be more frequent. Our amendment to Article 25(d)  
will permit the convening authority to delegate the power to excuse members. 
For the same reasons, our amendments to Article 29 will permit the military 
judge to excuse members for good cause after the court-martial has been 
assembled. 

A related problem involves the current requirement that the convening author- 
ity personally detail the military judge and counsel, a s  well a s  any substitutions. 
This creates a substantial burden on busy convening authorities, and, like the 
requirement to personally excuse members of the court, leads to unnecessary 
delay when the convening authority is unavailable to approve a necessary sub- 
stitution of a military judge or counsel. Selection of the military judge and coun- 
c;el need not require the personal attention of the convening authority. Military 
judges are  not in any event assigned to the convening authority, but to The Judge 
Advocate General or his designee. Trial counsel and defense counsel a re  not 
necessarily assigned to the convening authority's command ; rather, the assign- 
ment of counsel is subject to repulations of the military department in accord- 
ance with the differing needs and missions of each service. Our bill will authorize 
the issuance of regulations governing the assignment of military judges and coun- 
sel to facilitate the detail and substitution of such personnel without undue bur  
den on the convening authority or delay of the trial. 

The court members a re  responsible for the findings on the issue of guilt or 
innocence, and for determination of an appropriate sentence in the event of a 
finding of. guilty. The accused has the right to request trial before the judge 
alone in noncapital cases, in which case the judge renders both the findings and 
sentence. Under current law, the request for trial by judge alone must be in writ- 
ing. This had led to unnecessary appellate litigation concerning technical defects 
in the written request even if the accused on the record makes a knowing, volun- 
tary, oral choice for trial before a specific judge. The amendments made by both 
bills will eliminate this problem by authorizing a n  oral request on the record a t  
the trial. 

The trial of general and special courts-martial is  conducted under rules of 
evidence and procedure similar to those applicable in civilian trials. Neither bill 
makes any change in this regard. Both bills reflect modern trends by authorizing 
use of videotape a s  a means of recording the proceeding in order to take advantage 
of the developing technology on use of videotape and similar materials to serve 
a s  a record of trial. At the present time, we intend to use this authority only for 
presenting videotaped depositions in  a court-martial and for preserving the record 
of such depositions without redundant transcription. Neither bill makes any 
change in the substantive rules concerning admission of depositions, which pre- 
serve the basic rights of confrontation. 

At the present time, there is no procedure for the government to appeal a ruling 
by the military judge when such ruling terminates the proceedings with respect 
to a charge or otherwise excludes important evidence. Both bills allow appeal 
by the government under procedures similar to the right of appeal by the United 
States in federal civilian prosecutions. 

If the accused is found guilty, the case is reported to  the convening authority. 
Under current law, the convening authority makes a determination a s  to the 
legaiity of the findings and sentence. If the case was tried before a general court- 
martial, or before a special court-martial that  adjudged a bad-conduct discharge, 
the convening authority refers the case to his staff judge advocate for a post- 
trial review. With limited exceptions, sixh cases are  then subject to  appellate 
review in the Court of Military Review, with the possibility of further review by 
the Court of Military Appeals. 

As a matter of practice, the expectation that convening authorities will conduct 
a review of the legality of the case is unrealistic. hloreover, a s  a result of court 



decisions, the staff judge advocate's legal review has become a cumbersome doc- 
ument that consumes substantial judge advocate resources, often is too lengthy 
to be of use to the convening authority, and can constitute an independent source 
of appellate litigation even when the underlying case is  otherwise free of error. 
Both bills address these problems by recognizing that the convening authority's 
post-trial role involves a matter of command prerogative rather than appellate 
review. The proposals also eliminate any requirement for the staff judge advocattx 
to conduct a legal review of the case. Both bills, however, authorize the accused 
to submit matters for the convening authority to consider prior to acting on the 
sentence. In  addition, the proposals require the convening authority to consider 
the recommendation submitted by the staff judge advocate before acting on the 
sentence in  all general courts-martial. Such a recommendation also will be re- 
quired in virtually all special courts-martial in which the sentence includes a 
bad-conduct discharge. Both bills retain the present requirement that  the accused 
have a n  opportunity to respond to the staff judge advocate's views. 

If the convening authority approves a sentence that  extends to death, dismissal, 
a punitive discharge, or confinement for one year or more, or otherwise affects a 
flag or general officer, a complete record is prepared and the case is reviewed by a 
Court of Military Review. All other general courts-martial are  reviewed by The 
Judge Advocate General. Under current lam, there is no requirement for a notice 
of appeal, and no procedure for waiver or withdrawal of appeal. 

Appellate proceedings are  held in such cases regardless of whether the accused 
wishes to appeal, even when trial defense counsel, appellate defense counsel, and 
the accused all  determine that  there are  no issues of law to submit on review. To 
require automatic review of all such cases represents an inefficient use of judge 
advocate resources, and unnecessarily delays consideration of cases in which the 
appeal is  of importance to the accused or the system in general. Both bills require 
the accused to file a notice of appeal a s  a precondition to review by the Courts 
of Military Review under Article 66 or by The Judge Advocate General under 
Article 69(a) .  They also eliminate the special treatment of flag and general offi- 
cer cases. As amended, the jurisdiction of the Courts of Blilitary Review in such 
cases will be the same as  jurisdiction over all other military personnel. Both bills 
retain automatic appeal in  death penalty cases without requiring a notice of 
appeal. 

Even if a case is not subject to appeal or if a notice of appeal is not filed, both 
bills insure a thorough legal review. Article 64 requires a judge advocate to re- 
view summary courts-martial, special courts-martial (not involving a punitive 
discharge), and cases in which a notice of appeal is  not filed. Further review in 
such cases may be granted by The Judge Advocate General on his own motion 
or upon application as  provided in Article 69(b) .  

When the Judge Advocate General reviews such cases a t  the request of the 
accused or on his own motion under Article 69, present law limits his review to 
questions of law; moreover, he cannot review the case for sentehce appropriate- 
ness, and he is  not authorized to order a rehearing. Our bill recognizes that all 
of the foregoing powers a re  exercised by the Courts of Military Review, and 
should be available to the Judge Advocate General when he acts a s  an appellate 
authority in cases that a re  subject to consideration in a Court of Military Review. 

The procedure for consideration by the Courts of Military Review also re- 
quires some fine tuning. Under current case law, the Courts of Military Review 
cannot order a rehearing en banc to resolve disagreements among panels. This 
leads to unnecessary delay in  obtaining a clear statement of the law. Both bills 
provide statutory authority for such reconsideration. 

After the Court of Military Review completes its action, the Court of Military 
Appeals may review the case. The Court reviews all death penalty cases, cases 
certified to i t  by the Judge Advocate General, and other cases upon petition of the 
accused and a showing of good cause. There is no present authority for either 
party to seek Supreme Court review of decisions by the Court of Military Appeals. 
The accused may attempt to mount a collateral attack; the government has no 
judicial recourse from adverse decisions. Our bill authorizes the parties to peti- 
tion the Supreme Court to review decisions of the Court of Military Appeals 
through discretionary writs of certiorari. We believe that  this is an extremely 
important provision from the perspective of justice and discipline. The Court of 
Military Appeals regularly interprets federal statutes, executive orders, depart- 
mental regulations, and determines the applicability of constitutional provisions 
to members of the armed forces. The decisions of the Court a re  of considerable 



importance to our nation because they directly affect the rights of servicemem- 
bers, the prerogatives of commanders, and the public perception of the fairness 
and effectiveness of the military justice system. 

Our interest in Supreme Court review does not reflect dissatisfaction with the 
Court of Military Appeals or with the general tenor of its decisions ; rather, the 
very success of the Court in institutionalizing civilian review has called into 
question the basis for excluding review by the Supreme Court. As much as  I'd 
like to think that we would always agree with the decisions of the Court of 
Military Appeals, i t  is inherent in the creation of an independent tribuual that 
there will be differences-sometimes significant differences-between the Court 
and its litigants. In  our federal system, the most appropriate forum for resolving 
such disputes, particnlarly with respect to interpretation of the Constitution, is 
the Supreme Court. 

In  the remainder of my statement I shall consider in more detail the specific 
amendments made by the two proposals. 

d 11. SUBJECTS COVERED I N  BOTH BILLS 

I shall address those subjects covered in both bills in terms of the specific 
amendments we are recommending and the reasons for our proposals. With re- 
spect to those matters in which the two bills take a different approach to a simi- 
Jar subject, I shall confine my remarks to major differences. There are  a number 
of matters in which our bill contains minor differences a s  a matter of style, ter- 
minology, or structure in order to facilitate implementation of the amendments. 
I shall not discuss these minor differences in my statement, but I shall be pleased 
to answer any questions you may have in this regard and to work with the crm- 
mittee staff to write the best bill possible. 

A. Oral request for trial b y  judge alone 
Cnder the current law, a servicemember may not request trial by judge alone 

unless he or she does so in writing. The requirement for a written request was 
placed in the law when trial by judge alone was first authorized in 1968 in order 
to insure that  the accused knew the identity of the judge who would try the 
case prior to making the choice. This technical requirement, however, creates the 
possibility for administrative error eren if the accused on the record makes a 
lrnowing, voluntary oral choice for tria! before a specific judge. Each such tech- 
nical defect may cause unnecessary appellate litigation despite the fact that the 
military judge made a satisfactory inquiry into accused's decision on the record. 

Prior to approving a request for trial by judge alone, the military judge in- 
quires on the record a s  to nhether the accused understands his right to trial 
before a court conlposed of members, and ~ l i e t h e r  the accused has had an ade- 
quate opportunity to consult with counsel about the choice. In  view of such 
procedures, i t  is not necessary for the statute to require a written request. 

Both bills amend Article 16 to permit an oral request for trial by judge alone. 
As a matter of practice, the Manual for Conrts-Martial will continue to anth- 
orize use of a written request to ascertain in advance those cases in which i t  will 
not be necessary to divert military personnel from their normal duties to sit a s  
court members. The formal request, however, will be made on the record before 
the military judge. Nothing in the amendments modifies the defense counsel's 
responsibility to discuss with the accused the right to trial by members ; likewise, 
nothing modifies the military judge's responsibility to determine whether the 

t 
request shonld be approved, and to make the inquiries required by current lamT a s  
to whether the accused is aware of his rights, and has made a knowing, voluntary 

1 request to be tried by judge alone. 
i ,  Because the military judge's inquiry and the 'response of the accused will be on 
I the record, there is  no need for the UCXJ  to require a separate written request 
I as a statutory prerequisite to trial by judge alone. With respect to a summarized 
I record (i.e., in courts-martial in which the sentence is not sufficiently serious to 
1 authorize review before a Court of Military Review), a standard format will be 

developed to insure that the inquiry is preserved. 

13. Pretrial advice and referral of charges 
The authority to refer cases to trial is a fundamental responsibility of com- 

manders, and nothing in the amendments made by either bill changes the con- 
vening authority's role in this regard. Current law, however, unnecessarily re- 
quires commanders to make specific legal determinations prior to referring a case 



to a general court-martial a s  to the lenality of the charge, legal sufficiency of 
the evidence, and court-martial jurisdiction. These questions can involve complex 
legal determinations, and commanders normally rely on staff judge advocates for 
advice a s  to such legal conclusions. The amendments made by both bills to 
Article 34 will provide formal (recognition for current practice, without any 
derogation of the commander's prerogative to make a command decision as  to 
which cases should be tried. 

The legal determination a s  to the sufficiency of the evidence will be based on 
the evidence in  the pretrial investigation, unless the investigation has been 
waived. 

The requirement in OUT bill that  the advice be in  writing and accompany the 
charges if they are  referred for trial reflects current practice a s  pre-cribed bp 
7 350 of the Manual for Courts-Martial. Because i t  is not necessary for the advice 
to set forth the underlying analysis or rationale for the staff judge advocate's 
conclusions, the requirement for a writing mill not be burdensome ; the absence of 
a written record, however. could lead to unnecessary appellate litigatioll a s  to 
whether such advice was given, and if so, whether i t  covered the required three 
points of law. Nothing in our bill changes United States v. Ragan, 14 C.M.A. 119, 
33 C.M.R. 331 (1963) which held that  failure to follow similar pretrial arequire- 
ments does not constitute jurisdictional error. Errors, if any, under this section 
will be tested solely for  prejudice to the rights of the accused. the standard set 
forth in Article 59 for nonjurisdictional errors. 
C. Action on the senterne by the convening authority 

I n  the past, a s  successive layers of review have been added to the military 
justice system, there has been a tendency to retain rather than replace former 
review procedures, leading to unnecessary duplication. A court-martial involving 
a punitive discharge, for example, is reviewed successively for legal errors by a 
staff judge advocate, the convening authority, the Court of Military Review, and, 
if review is granted, by the Court of Military Appeals. 

Both bills will improve the administration of the military justice system by 
eliminating redundant legal reviews of the case. Because the convening authority 
cannot increase the severity of the sentence or reverse the rulings of the court- 
martial on matters of lam, there is  no need for a detailed legal review in the 
field. Instead, our bill provides detailed appellate procedures for review by a 
Court of Military Review under Article 66 in cases in which the approved sen- 
tence extends to death, disn~issal, a punitive discharge, or a year's confinement; 
review in the Office of The Judge Advocate General of all  other general courts- 
martial under Article 69(a)  ; and review in the field by a judge advocate in all 
other cases under Article 64, with the opportunity for further review on applica- 
tion to the Office of the Ju&e Advocate General under Article 69(b). S. 2521 
contains similar amendments. 

Both bills permit the accused to submit matters for the convening authority's 
consideration prior to acting on the sentence. The Manual for Courts-Martial will 
specify what other information may be used by the convening authority (e.g., 
personnel records) in acting on the sentence. Implementing rules will likewise 
govern use of the record of trial by the convening authority. Because the conven- 
ing authority takes action a s  a matter of command prerogative rather than as  
a n  appellate authoritp, neither bill retains the statutory requirement that he 
review the record of trial prior to takin? action. There mav he rircum~tances. 
however, in which a review of the record n~ould be appropriate (e.g., when the 
accused, in his petition to the convening authority, refers to matter from the 
sentencing proceeding, or when the petition otherwise causes the convening au- 
thority to inquire into the record). The Manual for Courts-Martial will govern 
the circumstanres in which t h ~  record, or portions of it ,  u-ould be prepared prior 
to the convening authority's action. 

Both bills emphasize the role of the convening authority in exercising the re- 
sponsibility of command when acting on the sentence, and they eliminate any 
requirement for the convening authority or his staff judge advocate to conduct 
a legal review of the case. 

Both bills, however. require the convening authority to consider the recom- 
mendation (not a legal review) submitted bv the staff judge advocate before 
acting on the sentence (including mattel's of clemency) in all general courts- 
martial. Such a recommendation also will be renuired in  virtually all s ~ e c i a l  
courts-martial in which the sentence includes a bad-conduct discharge. Under 
our proposal. the recommendation is required in "RCD" special courts-martial 



only if, under regulations of the Secretary concerned, a staff judge advocate is  
assigned to the convening authority. The flexibility of our provision reflects the 
fact that special courts-martial convening authorities may be in command of 
vessels o r  smaller installations, facilities, or deployed units to which a staff judge 
advocate is not assigned. 

Both bills represent an improvement over the present law, under which the 
staff judge advocate's review has become a cumbersome document producing a 
substantial strain on legal resources ; the present requirement also can constitute 
a source of appellate litigation even when the case is otherwise free of error. 
I t  is an unnecessary burden in view of the substantial effort devoted to appellate 
review by the Courts of Military Review and the Court of Military Appeals. 
Under both proposals, the responsibility to review the case for legal errors is 
assigned to appellate authorities, making it  unnecessary for the convening au- 
thority to receive an extensive legal review of the case prior to taking action. 

Under these proposals, the staff judge advocate will provide the convening 
authority with a concise communication, reflecting the views of the convening 
authority's principal advisor on military justice matters ; i t  mill not be a formal 
legal review of the proceedings. The President may prescribe the specific form 
and content of the recommendation. The accused will be entitled to submit mat- 
ters in rebuttal regardless of whether matters were earlier submitted for the 
convening authority's consideration under Article 60(c) .  This reflects current 
practice under Unlted States v. Goode, 1 M.J. 3 (C.M.A. 1975). If the accused has 
any objections to the staff judge advocate's recommendations. those objections 
must be raised in the rebuttal; failure to do so constitutes a waiver of the 
objections. 
D. Notice and withdrawal of appeal 

At the present time, there is no requirement for a notice of appeal, and no 
procedure for waiver or withdrawal of appeal. Appellate proceedings before 
the Courts of Military Review are held in every case in which the sentence ex- 
tends to death, dismissal, a punitive discharge, confinement for one year or more, 
or otherwise affects a general or flag officer. The Judge Advocate General reviews 
all other general courts-martial. These review proceedings are  held regardless of 
whether the accused wishes to appeal, even when trial defense counsel, appellate 
defense counsel, and the accused all  determine that  there are  no issues of law to 
submit on review. Although the number of cases cannot be quantified without in- 
truding on the attorney-client relationship, persons connected with the military 
appellate system as counsel or judges believe that  there a re  a significant number 
of cases in which the accused does not desire to appeal and in which counsel 
determine that  there a re  no substantial issues. To require automatic review of all  
such cases represents a n  inefficient use of judge advocate resources, and un- 
necessarily delays consideration of cases in which the appeal is  of importance 
to the accused or the system in general. 

Both bills require the accused to file a notice of appeal a s  a precondition to 
review by the Courts of Military Review under Article 66 or by The Judge Advo- 
cate General under Article 69(a) .  The requirement for filing a notice of appeal 
and the provisions relating to time of filing a re  based on Rule 4 ( b )  of the Federal 
Rules of Appellate Procedure with modifications based upon the difference in 
the military justice system. The notice of appeal is filed with the convening au- 
thority a s  a matter of administrative convenience, not for his review. The form 
of the notice may be prescribed by regulation. 

Even if a notice of appeal is not filed, both bills ensure a thorough legal review. 
Article 64 requires a judge advocate to review summary courts-martial, special 
courts-martial (not involving a punitive discharge), and cases in  which a notice 
of appeal is not filed. Further review in such cases may be granted by The Judge 
Advocate General on his own motion or upon application a s  provided in Article 
69(b). 

Both bills retain automatic appeal in death penalty cases without requiring a 
notice of appeal. 

Our bill requires any waiver of appeal to be in  writing and signed by both the 
accused and counsel. Although the civilian sector permits waiver of appeal 
throueh inaction, there are  significant differences between the military and civil- 
ian systems. ~ i r s t ,  the military system provides the accused mtih separate appel- 
late counsel and complete review of the law, facts, and sentence appropriateness 
on appeal, whereas the civilian system confines appeal primarily to  issues of law 
and appellate representation is  primarily by trial counsel rather than appellate 



counsel. This means that  in the military system, there is much more to gain on 
appeal, and a much greater likelihood that  appellate counsel will scrutinize criti- 
cally the adenuacy of trial defense counsel's renresentation. Serond. service mem- 
bers frequently are  assigned to duty a t  great distances from family and friends. 
often under difficult circumstances. The credibiilty of the military justice system 
rests in great measure in  the confidence of the public and the Congress in the 
competence and professional integrity of defense counsel. Waiver of appeal 
through inaction of counsel would have a deleterious effect on that  confidence. 
Finallv, waiver through inaction of such a n  important right is  bound to lead to 
litigation over the competence of trial deefnse counsel. This may well consume 
whatever resources would be saved by eliminating automatic appeal. 

We shall develop an appropriate format for the waiver to ensure that  i t  pro- 
tects the rights of the accused to make a n  informed choice, and also protects the 
counsel against challenges of inadequate representation. 

Both bills also require the military judge to advise the accused of the require- 
ment to file a notice of appeal. The advice on appellate rights by the miltitary 
judge is  similar to Rule 32(a)  (2 )  of the Federal Rules of Criminal Procedure. 
In  the course of giving this advice. i t  slso is  approprilte for the militarv judee 
to  advise the accused of the right to submit matters for the convening authority 
to consider prior to acting on the sentence. 

As a conforming change, both bills amend Articles 19 and 54 with respect to 
the contents of the record. Under current law, a "complete" (i.e., verbatim) rec- 
ord is  required in all cases subject to review by a Court of Military Review (e.g., 
death. dismissal, a punitive discharge, or confinement for one year or more). I n  
all other cases, a summarized record of the proceedings is prepared in accord- 
ance with rules promulgated by the President in the Manual for Courts-Martial. 
The proposals would continue the requirement for  a complete record in cases 
reviewed by a Court of Military Review (i.e., death penaltv cases and other 
cases subject to such review in which a notice of appeal is filed) but would per- 
mit a summarized record in cases in  which the appeal is  waived or withdrawn. 

In  conjunction with the amendments regarding the convening authority's 
action and the requirement for a notice of appeal, both bills make conforming 
changes in Article 71 regardine the rules governing execntion of tho sentence. 
The amendments made by our bill a re  somewhat more detailed. and will eliminate 
the current ambiguity between Article 71, which limits execution of a sentence, 
and Articles 57 and 58a, which establish the effective date of confinement (the 
date the sentence is adjudged), forfeitures (the date the sentence is approved 
by the convening authority), and automatic reduction of an enlisted person to 
E-1 (when a punitive discharge, confinement, or hard labor is approved bv the 
convening authority). Both bills continue the present reauirement that  death 
sentences receive Presidential approval, and that dismissal of an officer be ap- 
proved by the Secretary of the Military Department concerned. Such reviews 
are conducted after all legal reviews a re  completed, and do not involve a review 
of the legalitr of the proceedings ; rather, they are  conducted a s  a matter of clem- 
ency. Our bill makes i t  clear that in such cases, the remaining portion of the 
sentence may be executed when approved by the convening authority, but that 
the President (in death penalty cases) and the Secretary (in dismissal cases),  
a s  a matter of clemency, may remit any previously executed portion of the 
sentence. 

Our bill also continues current law requiring completjon of the legal review of 
the case prior to  execution of a punitive discharge. This not only will protect 
the accused, i t  will also ensure that  the government does not terminate military 
jurisdiction until a legal review of the case is completed. We believe that this 
is  preferable to S. 2521 which only requires a recommendation by a judqe ad- 
vocate as  to sentence appropriateness rather than a legal review prior to 
execution of the discharge. Moreover, in most cases. the jndze advocate's addi- 
tional recommendation on sentence appropriateness. a s  required by S. 2521, 
will be unnecessary, because execution of the discharge will be fairly close in 
time to the staff judge advocate's recommendation prior to the convening au- 
thority's initial action on the sentence. There will be some cases. however. in 
which the accused has beeen returned to active duty prior to completion of ap- 
pellate review. In  such cases. when a considerable period of time mav have 
elapsed between approval of the sentence by the convening authoritv and com- 
pletion of appellate review. i t  is  appropriate for there to be a determination bv 
the authority empowered to execute the discharge a s  to whether retention on 



active duty would be in the best interest of the service. The Manual for Courts- 
Martial will set forth guidance a s  do the standards for such determinations 
and the nature of the legal recommendations that  should be provided in such 
cases. 
E. Rehearings 

Both proposals change the focus of the Convening authority's action on the 
case from a legal review to a matter of command prerogative. The convening 
authority's role is completed after taking action on the findings and sentence, 
except for  transmitting the record and notice of appeal, if any, functions that  
are  primarily ministerial tin nature. 

Article 63 in our bill continhes the authority for proceedings in revision, with 
the necessary protections against former jeopardy, but i t  requires tllat the pro- 
ceedings be ordered prior to the convening authority's action on the sentence. 
This power may be exercised by either the convening authority of the military 
judge. The Manual for Courts-Martial will specify the procedures Lo be used 
in determining whether such proceedings should be ordered. 

Our bill does not require the convening authority or skaff judge advocate 
to review the proceedings to determine whether pmceedings in  revision should 
be ordered or  to  otherwise conduct a review for legal errors; ilor does i t  re- 
quire the convening authority {to respond to a request by any party for pro- 
ceedings i n  revision. It is designed solely to provide an expeditious means to 
correct errors that  happen to be identified in the course of exercising discretion 
under Anticle 60 (c )  . 

There is one aspect of our rehearing proposal that is  not covered in S. 2521, 
relating to la rehearing subsequent t o  a guilty plea. Our bill is designed to cor- 
rect an anomaly in the present law. If an accused pleads guilty, and pursuant to 
a pretrial agreement, receives a sentence from the convening authority that is  
l e a  khan that  adjudged a t  trial, the maximum sentence bhat may be imposed on 
a rehearing under the currennt law is  the sentence contained in the pretrial 
agreement. This limitation is  imposed by current law even if the accused does 
not plead guilty a t  a rehearirlg. The effect of this anomaly is to enable the 
accused to have the benefit of a pretrial agreement without fulfilling his agree- 
ment to plead guilty. Under the amendment, a n  accused would have the bene- 
fit of the original pretrial agreement a t  a rehearing only if he continued bo 
fulfill i ts  terms. I f  not, the maximum sentence a s  to  the charges that  r e r e  
covered by the pretrial agreement would be the punishment ldjudged a t  the 
original trial. 
I?. Government appeal 

At the present time. there is  no procedure for the government to appeal a 
ruling by the military judge when such   ling terminates the proceedings with 
respect to a charge or  otherwise excludes important evidence. Both bills amend 
Article 62 to  allow appeal by the government of certain rulings in courts- 
martial over which a military judge presides and in which a punitive discharge 
mlay be adjudged. To the extent practicable, the proposals parallel 18 U.S.C. 
•˜ 3731, which permits the appeals by the United States in  federal civilian 
prosecutions. 

Under our bill, the present version of Art. 62 ( a ) ,  which permits the convening 
authority to return all  legal rulings to a military judge for reconsideration, would 
be repealed a s  unnecessary. We do not favor that  portion of S. 2521 that  would 
permit the convening authority to return the matter to the court-martial for 
reconsideration. The Manual for Courts-Jiartial can set forth procedural rules 
permitting the trial counsel to request a judge to reconsider a ruling without 
requiring formal action on the part of the convening authority. We also do not 
favor that  portion of S. 2521 that would require the convening authority to 
approve any gorernment appeal. The government appeal should be an expedited 
proceeding that minimizes impact on the trial. A requirement that  the convening 
authority approve any appeal would add considerable delay in view of the possi- 
bility that  the convening authority would otherwise be involved in important 
activities, thereby defeating the goal of expediting government appeals. S. 2521 
also precludes the Court of Military Appeals from reviewing decisions of a Court 
of Military Review on a government appeal. We do not favor this limitation. 
Although the government is not likely to appeal many cases beyond a Court of 
Military Review, there may be those cases in which such an appeal will serve 
important gorernment interests. I t  is preferable to establish a clear statutory pro- 



cedure for reaching the Court of Military Appeals than to leave this to the 
uncertain state of extraordinary writ practice under the All Writs Act, 28 U.S.C. 
8 1651, which would be the only other way for the government to reach the Court 
of Military Appeals. 

G. Record of trial 
Under present law, the record of trial must be in writing. This does not permit 

us  to take advantage of the developing technology on use of videotape and similar 
materials to serve a s  a record of trial. Both bills mill authorize use in the record 
of trial of audiotape, videotape, or similar material from which sound and visual 
images may be reproduced. At the present time, we intend to use this authority 
only for  presenting videotaped depositions in a court-martial and for preserving 
the record of such depositions without redundant transcription. Neither bill 
makes any change in the substantive rules concerning admission of depositions, 
which preserve the basic rights of confrontation. As the technology improves, we 
may use videotaped records to preserve the testimony in other portions of the 
trial. The Manual for Courts-Martial and appellate court rules will set forth 
procedures governing use of such materials a t  trial, a s  well a s  procedures per- 
mitting reviewing authorities to obtain transcripts of such materials. 

H. Review of courts-martial 
At the present time, there is automatic review in a Court of Military Review 

of all  cases in  which the sentence extends to death, dismissal, a punitive dis- 
charge, confinement of one year or more, or that otherwise involves a flag or gen- 
eral officer. As previously noted, both bills retain the automatic review for death 
penalty cases, but require a notice of appeal in other cases. In  addition, both bills 
amend Article 66(b) and Article 67 to remove from the mandatory appellate 
jurisdiction of the Courts of Military Review and Court of Military Appeals 
cases affecting a general or flag officer that are  not otherwise within the juris- 
diction of the court. As amended, Court of Military Review jurisdiction over a 
case affecting a flag or general officer will be the same a s  jurisdiction over all 
military personnel. Only a handful of cases have involved flag or general of- 
ficers since the UCMJ was enacted over 30 years ago ; the requirement for man- 
datory appellate review of all cases affecting such officers, however, may lead to a 
perception that the Code provides rights to flag and general officers that  a re  not 
available to other service personnel. Although there a re  many aspects of military 
life that  required distinctions based upon rank, this is not such a requirement. 

The review process will be made more effective through the provision in both 
bills that  would amend Article 66(a)  to permit a Court of Military Review, while 
sitting as  a whole, to reconsider the decision of a panel of that court. Article 66 
has been interpreted through judicial decision a s  neither expressly nor impliedly 
authorizing reconsideration of a panel decision by the whole court. United States 
V. Chilcote, 20 C.M.A. 283, 43 C.M.R. 123 (1971) ; United States v. Wheeler, 20 
C.M.A. 595, 44 C.M.R. 25 (1971). By overriding the Ckilcote and Wheeler deci- 
sions, the proposed legislation would assist in resolving conflicts among panels 
and promote finality of Court of Military Review decisions within the respective 
services, without the necessity to certify individual panel decisions to the Court 
of Military Appeals. The bill would in no way affect the right of a military ac- 
cused to petition the Court of Military Appeals for review of his or her conviction. 

Because both proposals permit waiver or withdrawal of appeals, both bills 
make conforming changes with respect to legal review of cases that  are  not ap- 
pealed to a Court of Military Review. Under current law, all summary courts- 
martial and all special courts-martial not involving a bad-conduct discharge a re  
reviewed by a judge advocate after the convening authority's action is completed. 
Both bills improve upon current law by establishing the basic requirements for 
review of cases that are  not appealed to a Court of Military Review or examined 
in the Office of The Judge Advocate General under Article 69(a) ,  and by provid- 
ing authority to order rehearings. Our bill requires a judge advocate to respond 
in writing to written allegations of legal error submitted by the accused. This 
will insure that  there is  a complete record of the legality of the proceedings in 
the event of future review under Article 69(b) or in the case of other inquiries. 

Our bill provides the judge advocate with broad authority to make recommenda- 
tions a s  to disposition, whereas S. 2521 limits the judge advocate's recommenda- 
1.ions to matters involving legal errors. Our approach will enable the judge 
advocate to alert the convening authority a s  to cases in  which a change in t,he 
findings or sentence mould be appropriate as  a matter .of command prerogative. 



Our bill also requires the convening authority to consider cases involving a dis- 
missal, pnnitive discharge, confinement for one year or more, or other cases 
specified in Secretarial regnlations. S. 2521 limits the convening authority to 
considering cases in  which the judge advocate identifies a legal error. This does 
not permit sugicient flexibility to accommodate the need for appropriate action 
as  a matter of command prerogative. Our bill, which requires the judge advocate's 
review to be in  writing, ensures that there is x written record of the review in 
the event of subsequent proceedings or inquiries. 

As previously noted, both bills eliminate the requirement for The Judge Acl- 
vocate General to examine under Article 69(a)  all general courts-martial in 
which the sentence is not sufficiently severe to invoke the jurisdiction of the 

, Court of Military Review; instead, such cases will be examined only when the 
accused has filed a notice of appeal that is not waived or  withdrawn. A further 
inefficiency in the current law results from the fact that  The Judge Advocate 
General c,annot modify or set aside the sentence in such a case without referring 
it to a Court of Military Review. Under both bills, The Judge Advocate General 

0 may take action favorable to the accused without burdening the Courts of Mili- 
tary Review with such minor cases. 

Both bills retain the separate authority for The Judge Advocate General to 
review cases that  are  not otherwise reviewed by a Court of Military Review, in- 
cluding summary courts-martial and special courts-marti,al not involving a puni- 
tive discharge (or  cases involving a punitive discharge in  which a notice of 
appeal h,as not been filed). Under current law, however, The Judge Advocate 
General laclrs adequate appellate authority because he does not have the power 
to order a rehearing. Both bills will permit him to order a rehearing or dismiss 
the charges when he sets aside the findings or sentence. This is consistent with 
the powers of the Courts of Military Review under Article 66. I n  addition, our 
bill permits The Judge Advocate General to review a case on the question of 
sentence appropriateness a s  well as  on questions of legal error, consistent with 
the powers exercised by the Courts of Military Review under Article 66. We do 
not favor that  portion of S. 2521, however, that  would authorize The Judge 
Advocate General to submit clemency recommendations in  such cases to the Sec- 
retary of the Military Department. The review by The Judge Advocate General 
should be on issues traditionally considered on appellate review, such .as legal 
error and sentence appropriateness. Moreover, the authority under the DOD bill 
for The Judge Advocate General to change the sentence on the issue of appro- 
priateness obviates the need for this aspect of S. 2521. 

On a related matter, both bills make i t  clear that the appellate procedures 
under the UCMJ provide the sole forum under Title 10, United States Code, for 
review of the legality of courts-martial. When Congress established the UCMJ 
in 1950, i t  provided a comprehensive system for judicial review of court-martial 
proceedings. Cases in which the approved sentence involves a pnnitive discharge, 
death penalty, or confinement for one year or more, are  subject to review by 
the Court of Military Review, a tribunal in each Service comprised of senior 
judge advocates (10 U.S.C. $866).  Such cases a r e  subject to further review by 
the United States Court of Military Appeals, a n  independent tribunal composed 
of three civilian judges (10 U.S.C. $ 86'7). Cases involving lesser sentences or 
which are  not appealed a re  reviewed automatically by a judge advocate (10 
U.S.C. •˜ 864, as  proposed), and are  subject to further review in the Office of the 
Judge Advocate General (10 U.S.C. $869). In  addition, the President and the 
Secretaries of the Military Departments may take action on a case under the 
President's constitutional authority and 10 U.S.C. $$ 871, 874, 875. 

Several other provisions of title 10 of the United States Code have led to un- 
necessary duplication in the procedures for review of courts-martial. The Boards 

, for Correction of Military/Naval Records (BCMRs) are  empowered to correct 
"any military record" (10 U.S.C. $ 1552). The Discharge Review Boards (DRBs) 
may change any discharge or dismissal other than a separation by order of a 
general court-martial (10 U.S.C. $ 1553). Under these provisions, the BCMRs 
have acted on a variety of court-martial cases, and the DRBs have acted on 
punitive discharges resulting from special courts-martial. 

The BCMRs and DRBs were established a t  the close of World War 11, prior 
to enactment of the UCMJ, to relieve Congress of the burden of correcting mili- 
tary records through the passage of private bills. The members of these boards 
generally a re  laymen who hare no judicial training. The primary purpose of the 
boards involves review of routine administrative records. They have extremely 



large caseloads, with neither the time nor the expertise for the judicial review of 
courts-martial. Because the UCMJ provides a comprehensive system for appel- 
late review and post-conviction relief, there is no need for these boards to be 
involved in the issues of law concerning the court-martial process. 

I t  is the position of the Department of Defense that these boards do not have 
the power to alter the judgment of a coi~rt-martial. This was emphasized in the 
recent amendments to DOD Directive 1332.28, "Discharge Review Board (DRB) 
Procedures and Standards," approved by the Deputy Secretary of Defense on 
August 11, 1982, which makes i t  clear that the Discharge Review Boards are  
not empowered to rule on the legality of actions that are  subject to review in 
other tribunals (e.g., courts-martial). The sole function of these boards is to take 
action in the nature of clemency. This may relieve a n  individual of certain ad- 
verse effects of a court-martial conviction, but i t  does not disturb the underlying 
judgment. 

The amendments will underscore the stature of the Court of Military Appeals 
and the Courts of Military Review. I t  would be inconsistent with the dignity and 
respect that these courts have earned for the military justice system to sugeest 
that their decisions on issues of law could be reversed by a n  administrative 
board. 

The proposed legislation would make i t  clear that the BCMRs and DRBs hare 
no authority to review the proceedings, findings, or sentences of courts-martial. 
This will have the effect of channelling all aapellate proceedings and cla;ms for 
post-conviction relief into the avenues established for  such actions by Congress 
in the UCMJ. 

Pre-UCMJ cases may be reviewed on issues of law by The Judge Advocate 
General under Article 69; post-UCMS cases that were suhject to Court of Mili- 
tary Review jurisdiction may be reviewed by the Courts of Military Review or 
the Court of Military Appeals on writs of coram nobis; post-UCMJ cases that 
mere not subject to UCMJ jurisdiction may be reviewed by The Judge Advocate 
General under Article 69. This will not only eliminate an unnecessary duplication 
of procedures, i t  will also ensure that  post-conviction challenges by the accused 
will be heard in  a judicial forum. 

To the extent that  other military records are  based on the results of trial by 
court-martial, existing procedures would be available to insure that records are  
corrected to reflect any change in the court-martial record that  results from re- 
view under the UCMJ. The BCASRs would still retain their authority to correct 
such collateral records to reflect final action nnder the UCMJ. 

Our bill will permit the BCMRs to retain the authority to act on court-martial 
sentences a s  a matter of clemency (after exhaustion of remedies under the 
UCMJ) . S. 2521, which restricts the BMCRs to changing a discharge or dismissal. 
is too limited in that regard. There may be other aspects of the court-martial 
sentence, which, as  a matter of clemency, should be changed, and there is no need 
to preclude the BCMRs from doing so. 

Because the BCMRs will have the full pomer to change discharees and dis- 
missals a s  a matter of clemency, there is no need to burden the DRBs with this 
function. In  recent years. the DRBs have reviewed more than 20,000 discharges 
per year. Most of these a re  adminisrative discharges. Eliminating the require- 
men to review discharges issued by courts-martial will enhance the ability of the 
DRBs to review more expeditiously applications from former members with 
respect to administrative discharges. 
I. Effective date of the proposed 1egi.slation 

A six month period, a s  proposed in S. 2521, may be too short for an implemen- 
tation period. After the legislation is enacted, numerous amendments will be 
required to the Manual for  Courts-Martial. A number of these amendments, par- 
ticularly those dealing with the convening authority's post-trial consideration of 
the case and related matters, will involve important new rules. These amend- 
ments must be drafted by the Working Group of the Joint Service Committee 
on  military Justice, reviewed and approved by the Joint Service Committee, re- 
viewed by the Code Committee, and made available for public comment. The 
amendments a re  then forwarded to the General Counsel for staffing with all 
DoD Components. After approval within the Department of Defense, the amend- 
ments will then be transmitted to OMB for inter-agency coordination (i.e., with 
the Departments of Justice and Transportation). After that step is completed, 
the amendments a re  forwarded to the President for his consideration. This is a 
long process, with the likelihood of substantial revision along the way, particu- 



larly in  the initial stages. The process of coordination is beneficial, in that i t  
promotes careful consideration prior to enactment, but i t  also means that  imple- 
mentation cannot be rushed. Moreover, i t  is important that Presidential approval 
occur a t  least a month before the effective date in order to ensure timely distribu- 
tion to the field. Under these circumstances, six months is  too short a period. We 
favor the eight month period in our bill. 

Our bill also makes it  clear that  the DRB and BCMR reriews conducted after 
the date of enactment before the effective date may extend only to matters of 
clemency or to correct a record to reflect the actions of reviewing authorities 
under the UCMJ, and may not include a review of the legality of UCMJ pro- 
ceedings. 

rn. ADDITIONS MADE BY OUR BILL 

lSection 3 of our bill contains amendments concerning the designation of court 
members, military judges, and counsel. The changes made in this regard a r e  
intended to facilitate the administration of the conrt-martial system without 
affecting the fundamental rights of the accused or the duties of commanders, 
counsel, court members, and the military judiciary. I t  is the purpose of this 
section to reduce the potential for jurisdictional error. For esample, a general 
court-martial must be composed of a military judge, qualified counsel, and a t  
least five members selected by the convening authority under Article 25 (subject 
to a request for trial by judge alone under Article 16) .  Hovever, a defect in the 
designation or excusal of personnel that does not undermine the convening au- 
thority's responsibility to select the members who actually sit, or the accused's 
right to be represented by qualified counsel before a qualified judge, should not 
affect the jurisdiction of a court-martial. Most aspects of the administrative 
procedure for assignment or excusal of counsel, members or a miiltary judge 
(e.g., Secretarial regulations governing the administrative designation of per- 
sonnel) do not affect the basic composition of the court-martial. Such errors, 
under this proposal, will be tested solely under the prejudicial error standard of 
Article 59. 

A. Eacusal of members from the court-nzartiaz 
Under current case law, there is substantial doubt as  to whether the con- 

vening authority may delegate the authority to excuse members. United States v. 
Colon, 6 M J .  73 (C.M.A. 1978) ; United States v. Ryan, 5 M.J. 97 (C.31.A. 1978) ; 
United States v. Newcomb, 5 M.J. 4 (C.M.A. 1978) ; United States v. Plowers, 
7 h1.J. 659 (A.C.M.R. 1979). See also United States v. Allen, 5 C.M.A. 626, 18 
C.31.R. 250 (1955). Clear authority for such delegation is  necessary to eliminate 
a n  unnecessary administrative task that qow burdens busy commanders. The 
current system c,an produce delays in courts-martial, with the attendant waste 
of time by military personnel, including witnesses, judges, counsel, members, and 
other court personnel. Delays a re  caused by difficulties involved in securing the 
personal approval of the convening authority for escusal of a member who, 
because of last minute difficulties, is unable to attend the conrt-martial. These 
problems a r e  significant in peacetime. In a combat environment they would be 
even worse, a s  the convening authority frequently would be distant from the 
location of the conrt-martial, means of communication would be extremely 
limited, and more pressing duties would demand his time. At the same time, in  
n combat environment, the need to excuse members, pa~rticularly for last minute 
~sigencies, is  likely to be more frequent. Our amendment to Article 25 (d )  will 
permit the convening authority to delegate the power to escuse members to his 
staff judge advocate, legal officer, or other principal assistant. The Manual for 
Courts-Martial will place reasonable limits on delegation of excusal authority 
to ensure that the convening authority does not avoid his primary responsibility 
for the selection of members. 

A related problem involves excusal of members after the court-martial begins. 
Currently, only the convening authority may excuse members for good cause 
following assembly. The convening authority needs such power in order to 
discharge his responsibilities as  a commander, because there are  circumstances in  
which he may decide that a member is needed to perform important duties else- 
where. However, the current system can produce delays in courts-martial, with 
the attendant waste of time by military personnel, including witnesses, .judges, 
counsel, members, and other court personnel The military judge is well situated 
to determine whether good cause exists for excusing a member after assembly. 
"Good cause" under Article 29 has been construed to mean military exigency, 



and does not include temporary inconveniences o r  absences which are  incident to 
normal conditions of military life. Manual for Courts-Martial, T37b. Good 
cause for an excusal must be shown on the record. United S ta tes  v. Greeawell. 
12 C.M.A. 560, 31 C.M.R. 146 (1961) ; United States v. Boysen, 11 C.M.A. 331, 29, 
C.M.R. 147 (1960). 
B. Designation o f  mili tary judges and counsel 

The case law presently requires the convening authority personally to detail 
the military judge and counsel. See United States v. Ryan,  5 1l.J. 97 (C.M.A. 
1978) ; United S ta tes  v. Newcomb, 5 M.J. 4 (C.1I.A. 1978). Selection of the mili- 
tary judge and counsel need not require the personal attention of the convening 
authority. Military judges are  not assigned to the convening authority, but to 
The Judge Advocate General or his designee. Trial counsel and defense counsel 
are not necessarily assigned to the convening authority's command; rather, the 
assignment of counsel is  subject to regulations of the military department in ac- 
cordance with the differing needs and missions of each service. Even where the 
trial counsel and defense counsel are  assigned to the convening authority's com- 
mand, the convening authority rarely exercises personal discretion in the selection 
of counsel without obtaining and following the recommendation of his staff 
judge advocate. 

The present requirement that the convening authority personally detail each 
military judge and counsel, a s  well as  any substitutions, creates a substantial 
burden on busy convening authorities. Moreover, courts-martial are  occasionally 
delayed because the convening authority is unarailable to approve a necesssary 
substitution of a military judge or counsel. 

The proposed legislation ~ o u l d  amend Article 26 with respect to military 
judges and Articles 27 and 38 with respect to counsel in order to facilitate the 
assignment of personnel to the court-martial. Because the legal offices of the 
various services are  organized differently, the procedures for detail of military 
judges and counsel is left to  Secretarial regulations and The Judge Advocate 
General concerned. The Blanual for Courts-Martial will provide general guidance, 
including procedures for including in the record appropriate documentation con- 
cerning the assignment of military judges and counsel to the specific case. With 
respect to the assignment of judges, the authority will be vested in The Judge 
Advocate General. Each service has an independent judicial structure in accord- 
ance with Article 26(c). Under the proposed legislation, authority to detail 
military judges could be delegated and subdelegated through the judicial struc- 
ture according to the organization and needs of each service's judiciary. 
C. The  Code Committee 

As I noted in my introductory remarks, the Code Committee performs a n  
extremely valuable function by surveying the operation of the UCMJ and re- 
viewing proposed amendments. Under Article 67 of the current law, the Code 
Committee consists of the Judges of the Court of Military Appeals, The Judge 
Advocates General of the Military Departments, and the General Counsel of the 
Department of Transportation. At present, the Director, Judge Advocate Divi- 
sion, Headquarters, U.S. Marine Corps sits as  an unofficial meinber of the "Code 
Committee". Our bill would establish a formal basis for his participation. For 
the same reason, our bill substitutes the Chief Counsel, United States Coast 
Guard, for the General Counsel of the Department of Transportation, a s  member 
of the Code Committee. 
D. Supreme Court Review 

Our bill corrects a serious deficiency in the present system, under which the 
appellate process is not subject to direct review in the Supreme Court. At pres- 
ent, court-martial convictioils a re  reviewed in the federal courts only through 
collateral proceedings such a s  a petition for habeas corpus filed in the federal dis- 
trict courts by the accused. There is  no statutory authority for decisions of the 
Court of Military Appeals adverse to the government to be reviewed in the fed- 
eral courts. 

For the accused, the absence of direct review by the federal courts leads to 
"a judicial trek that has been criticized as  inefficient, costly, time-consuming, and 
redundant."' If,  for example, the accused in a general court-martial receives a 

' H. Moyer. Jus t ice  and t h e  Military, 1182 (1972). 



sentence that  includes a punitive discharge, there is  legal review by a judge ad- 
vocate in the field, appeal to a Court of Military Review, and the opportunity to 
petition for review by the Court of Military Appeals. The accused then is faced 
with a complex array of options for mounting collateral attack in which the 
opportunity for obtaining review and the scope of review can differ considerably 
depending on the court in  which review is  sought and the nature of the remedy 
sought. The doctrine of exhaustion of remedies may require the accused to pursue 
further actions in  the military system prior to obtaining review in a federal dis- 
trict court. 

Even if relief is obtained a t  the district court level, there is the likelihood of 
further review by a court of appeals. The situation is  complicated by the pro- 
cedural aspects of federal court review. Moreover, the substantive treatment of 
the case may vary not only among the courts of appeal but also within particular 
circuits. 

For  the government, on the other hand, there a re  no complex choices to be made. 
If there is a determination adverse to the government in the Court of Military 
Appeals, there is no other tribunal to which the government can appeal. This 
leaves the government a t  a very substantial disadvantage. The absence of 
direct review in a n  Article 111 court is of particular concern because of the 
nature of the issues decided adversely to the government by the Court of 
Military Appeals can have a substantial effect on the state of discipline in  the 
armed forces. To correct this deficiency, the legislation will permit discretionary 
review of decisions of the Court of Military Appeals by the Supreme Court 
through writs of certiorari. 

We have been sensitive to the importance of controlling the volume of 
cases presented to the Supreme Court. Although the general formulation for 
Supreme Court jurisdiction over other courts normally involves review of 
all cases within the lower courts' jurisdiction, the Department of Justice r e m -  
mended that  Supreme Court jurisdiction over military cases be limited to 
cases actually considered by the Court of Military Appeals, thereby precluding 
direct Supreme Court review in cases where the Court of Military Appeals de- 
clined to exercise i ts  discretionary jurisdiction. The Department of Justice 
offered the following rationale: "The propos[all . . . would permit appeal in  
a circumstance in which a decision of the Court of Military Appeals affected 
military jurisprudence. To limit direct appealability in  such a way would per- 
mit the Supreme Court to consider issues of public importance but would 
preserve the role of the Court of Military Appeals a s  the primary civilian 
interpreter of the Uniform Code of Military Justice." 

The authority for the parties to seek review in the Supreme Court is a 
natural step in the evolution of the military justice system. Thirty-five years 
ago, review by civilian tribunals was limited to questions of jurisdiction. The 
creation of the Court of Military Appeals in 1950, however, institutionalized 
civilian review of the entire record for errors of law. I t  has achieved this 
without creating the uncertainty and lack of uniformity that  rrould have 
resulted if the pressure for  civilian review had led to greater intervention by 
the lower federal courts by way of collateral challenges. The Court of Military 
Appeals regularly interprets federal statutes, executive orders, departmental 
regulations, and determines the applicability of constitutional provisions to 
members of the armed forces. The decisions of the Court a re  of considerable 
importance to our nation because they impact directly on the rights of service- 
members, tche prerogatives of commanders, and the public perception of the 
fairness and effectiveness of the military justice system. 

I cannot emphasize too strongly that  our interest in Supreme Court review 
does not reflect dissatisfaction with the Court of Military Appeals or with the 
general tenor of its decisions;  athe her, the very success of the Oourt in  in- 
stitutionalizing civilian review has called into question the basis for excluding 
review by the Supreme Court. As much as  I'd like to think that  we would 
always agree with the decisions of the Court of Military Appeals. i t  is in- 
herent in  the creation of an independent tribunal that  there will be dif- 
ferences-sometimes significant differences-between the Coul-t and i ts  liti- 
gants. I n  our federal system, the most appropriate forum for resolving such 
disputes, particularly with respect to interpretation of the Constitution, is the 
Supreme Court. 

I would also like to add that  it is not our intention to displace the Court of 
Military Appeals a s  the primary interpreter of military law. I n  a typical year, 



less than 300 decisions of the Court will be eligible for the submission of peti- 
tions for certiorari. The Solicitor General will insure that  the government only 
seeks review in occasional cases of great importance. I t  is  dnlikely that the 
Supreme Court will grant review a t  the behest of the accused in a substantial 
number of cases. In  such circumstances, the Court of Military Appeals, like the 
highest court of a state, will be the principal source of authoritative interpreta- 
tions of the law. 

IV. ADDITIONAL CHANGES PROPOSED BY S. 2521 

A. Confinement powers of special courts-martial 
S. 2521 would permit a special court-martial, which presently is limited to ad- 

judging confinement not in  excess of six months, to adjudge confinement of up 
to one year. We support this amendment. Under current law, the punishment that  
may be adjudged by a special court-martial (6  months confinement) is the equiv- 
alent of a punishment for a "petty offense" in the federal civilian sector. 18 U.S.C. 
•˜ l ( 3 ) .  A special court-martial cannot impose one year's confinement, the punish- 
ment provided by federal civilian law for misdemeanors. 18 U.S.C. •˜ l ( 2 ) .  It is 
ironic that  a U.S. magistrate can impose confinement for one year, but a special 
court-martial, composed of a military judge and, where not waived by the ac- 
cused, three members cannot impose confinement greater than 6 months. 

A~ai lab le  data suggest that  a significant number of cases a re  referred for trial 
by general courts-martial, which have no punishment limitations, because present 
ceilings on punishment that  may be adjudged by a special court-martial a re  too 
stringent. This not only means a greater burden for the government, in terms of 
the requirement for an Article 32 pretrial investigation and a greater number of 
persons sitting on the court ( a  minimum of 5 members for a GCM, 3 members for 
a special court-martial), i t  also presents the accused with a risk of substantial 
confinement, limited only by the maximum punishment for the offense, which may 
be a period of many years. 

Air Force data provide the following information in support of this proposal : 
The Air Force mix of special and general courts-martial for calendar years 

1977 through 1982 (as  of 28 May 1982) was 1,222 general and 5,647 special courts- 
martial, for a total of 6,869 trials (inclucling only cases that  proceeded to sen- 
tencing). Thus, 18 percent of their special and general court-martial trials have 
been by general courts-martial. 

I n  those trials by general courts-martial, 54 percent (665 of the 1,222 cases) 
resulted in sentences that  could have been imposed by a special court-martial if 
i ts jurisdiction included confinement for 1 year. This suggests that use of the 
more expensive and more risky (to the accused) general court-martial could be 
reduced considerably by this amendment. 

The results of special courts-martial also suggest a need for increasing the 
sentencing power of such courts. In  the 5,647 special courts-martial examined 
( C P  1977 through 1982 a s  of 28 May), 275 sentenced the offender to a bad- 
conduct discharge and 5 or 6 months of confinement-almost or a t  the maximum, 
and 849 sentenced the offender to confinement for 5 or 6 months, with or with- 
out a bad-conduct discharge. (i.e., 15 percent of the sentences had 5 or 6 months' 
confinement regardless of a BCD was imposed). We regard this as  a 
significant finding, particularly when me consider the psychology of sentencing 
which generally leads a court to impose something less than the maximum 
puniehment. 

The special court-martial, with its six-month limit, was created in 1913 to add 
an intermediate forum between minor tribunals that  had fallen into disuse and 
the unlimited powers of a general court-martial. In  view of the substantial proce- 
dural protections added to military lam since that  time, a n  increase in the sen- 
tencing power of this intermediate court to one year-the power of a federal 
magistrate's court-does not harm the orizinal intent. I n  1913, special courts- 
martial consisted of three lay officers. without the participation of judge ad- 
vocates. Today, a special court-martial empowered to adjudge a bad-conduct 
discharge, must have legally qualifiecl defense counsel, and a military judge must 
presicle escept in the most limited circumstances. The rules governing special 
courts-martial give the accused virtually every protection afforded a civilian 
defendant in a federal trial,  and in many respects. provide him with greater 
 right^ (e.g., discovery). 



We recommend that  the protections afforded an accused when a bad-conduct 
discharge is adjudged by a special court-martial (legally qualified counsel, 
presence of a military judge, preparation of a complete record, and the opportu- 
nity to appeal to a Court of Military Review) apply when confinement is for more 
than six mouths. We would also recommend that the opportunity to appeal to 
a. Court of Military Review be available in any general court-martial where the 
sentence is  confinement for more than six months. Congress has provided these 
protections in special courts-martial resultil~g in a bad-conduct discharge, recog- 
nizing that there is a qualitative difference between a punitive discharge and 

brief period of confinement. Likewise, there is  a qualitative difference between 
what the civilian sector labels as  a "petty offense'' (six months confinement) and 
a misdemeanor (one year's confinement), and this should be reflected in the 
conforming amendments. 
B. Sentencing bg~ the mi l~ tary  judge iga all noncapital cases 

S. 2521 would amend Articles 16, 26, and 51 to authorize the military judge to 
adjudge the sentence in all noncapital cases, even when the members decide the 
issue of guilt or innocence. We have considered the proposal most thoroughly and 
I have discussed the subject a t  length with all three Judge Advocate Generals. 
Frankly, there is disagreement amongst them a s  to the desirability of the pro- 
posed change. I n  the circumstances, I hare been unable to conclude that requiring 
judge-alone sentencing in all non-capital cases will not jeopardize important 
principles of military law involving participation of officers in critical aspects of 
military discipline nor deprive the accused of an option that he now enjoys 
under our system and has not abnsed. Accordingly, we would recommend that  
this proposal be subjected to further stndy and analysis, and that  the committee 
defer action on i t  until that  stndy has been done. 
C. Suspension OJ' the sentence 6g1 the military judge 

S. 2521 would create a new Article 57a to authorize the military judge to sus- 
pend the sentence of the accused for up to two years. Under current law, the 
court-martial may not adjudge a suspended sentence. We do not favor any change 
in current law. Suspension is solely a post-trial power of the convening authority, 
the Service Secretary, and the President. We hare not found any significant 
problems in the operation of the current system. Although a comparison to the 
civilian sector suggests support for the suspension power, the analogy is  not 
appropriate. Unlike their civilian counterparts, military judges have no super- 
visory role over persons serving a suspended sentence or those who administer 
probation. Adherence to the civilian model would violate a fundamental principle 
of management, that authority should follow responsibility. In  the military, the 
commander is accountable for the effects of further misconduct by a persons 
serving a suspended sentence. The commander is in the best positions to assess 
the danger to discipline and order in the command posed by a person convicted 
of a crime who remains in the service under a suspended sentence. Moreover, 
suspension of a sentence is a means of recovering the senices of a member of the 
armed forces. Only the commander can assess adequately whether suspension 
mill be effective from a manpower management perspective. 
D. Qualifications of judge advocates 

S. 2521 would amend Article 6 to require judge advocates to be members in  
good standing of the bar of a Federal court or the highest court of a State or 
territory a t  the time of performing any duties as  a judge advocate under the 
TTCMJ. - 

We do not object to the principle espoused in this provision, but we have ques- 
tions as  to the need for i t  and for the manner in  which it is  drafted. Each service 
maintains an active professional responsibility mechanism to insure that all  
judge advocate activities. I t  is  not clear what effect, if any, this amendment would 
onto active duty. 

Article 27 presently requires that all detailed counsel in general courts-martial, 
and most counsel detailed in  special courts-martial, be either a member of the 
bar or a graduate of an accredited law schooI (the military departments tradi- 
tionally have required bar membership) and that the counsel be certified a s  
competent by The Judge Advocate General. No specific problems have been iden- 
tified that  would warrant further legislative action. 

The phrase "no person may be assigned any duty to be performed by a judge 
adrocate" is  troublesome because specific articles of the UCMJ permit the use 



of laymen (e.g., assistant trial counsel under Article 38(d)  ). In  addition, the 
military departments, in conformity with legal practice in the civilian seclor, 
a re  malring increasing use of paralegal assistants to increase the effectiveness of 
judge advocate activities. I t  is  not clear what effect, if any, this amendment 
\~%uld have on thosc developments. 

We also are  concerned about the impact on courts-martial of developments af- 
fecting bar memberships that a re  unrelated to professional competence. For ex- 
ample, bar membership could be affected by continuing legal education require- 
ments on subjects of importance to a state bar that  a re  unrelated to military 
practice. In  this regard, it is  noteworthy that  a judge advocate who maintained 
multiple bar memberships mould be unaffected by the legislation if he or she 
should terminate membership in the bar of one state a s  a result of such re2uire- 
ments, but a judge advocate who maintained membership in only one state bar 
would be affected by such a requirement. The problem could be particularly acute 
if the disqualification, although having nothing to do with the competence of the 
judge advocate, occurred in the midst of representing a client under the UCXJ. 
We do not think that  the practice of law within the military justice system should 
be subject to the vagaries of state bar membership requirements without the 
flexibility to take into account the circumstances of individual cases. 

As an alternative to the legislative proposal, we could set forth a flexible pro- 
vision in the Manual for Courts-Nartial, requiring current bar membership for 
persons assigned to duty as  judge advocates unless The Judge Adrocate General 
found extenuating circumstances. This would not affect the performance of an- 
thorized duties by lay officers, and would insure monitoring of profes- 
sional qualifications by The Judge Advocate General without m d u e  restrictions. 

E. Perenzptory challenges 
Each party has one peremptory challenge under current law. S. 2521 would 

amend Article 41 to give each party three peremptory challenges. We do not 
favor any change in current law. 

If the number of peremptory challenges n-ere increased to three per party, the 
conr-ening authority would be required to detail six more members than now 
required to every court-martial to avoid having the membership reduced below 
its statutory quorum by the challenge process. This would be contrary to the 
goals of the bill in Article 18, to promote the use of special court-martial. We 
also note in this connection the policy a t  paragraph 6211(2) of the "Manual for 
Conrts-Mnrtial" that  courts-martial "should he l i h ~ r a l  in gassina on chdlenees 
[for cause]." I n  a special court-martial we frequently see more than five mem- 
bers detailed so that the existing two peremptories and one challenge for cause 
can be sustained before the court-martial i s  reduced below quorum. In a general 
court-martial, the number is a t  least seven. If the proposal mere enacted, 10 
and 12 members would have to be detailed to special and general courts-martial, 
respectively, to reach the same result. I n  each case, that means that a t  least six 
commissioned officers would be unavailable for their primary missions. 

We regard increased peremptories a s  unnecessary in military practice. Our 
"blue ribbon" juries are  n-idely ltnon.11 for their quality. Since the court-martial 
~vi l l  be composed of commissioned officers unless an enlisted accused requests 
otherwise, we can draw some important conclusions about the military "jury": 
I t  is composed of responsible, well-disciplined persons who are accustomed to 
important decisionmalting and follon-ing difficult instructions and who normally 
have college educations. The members are  selected in compliance with the statu- 
tory criteria uncler Article 25(d) ( 2 )  : age, education, training, esperience, length 
of service, and judicial temperament. These considerations militate against the 
iieed for increasing the number of peremptory challenges a t  the cost of reducing 
the command's available manpower. 

F. Serzice of process 
Process issued in courts-martial under Article 46 is similar to that issued in 

United States district courts. The Department of Justice has directed U.S. Mar- 
shals to esecute such process. S. 2521 would amend Article 46 to provide espress 
statutory recognition of current practice. We have no objection to this amend- 
ment. 

The nse of subpoenas is fairly limited in  military practice. Military witnesses 
are compelled to appear and testify when necessary by military orders-no suh- 
poena is necessary or used. Most civilian witnesses appear voluntarily. In such 



cases a subpoena is used only to make available to those witnesses reimburse- 
ment for their expenses, and so the subpoena is not served; it  is simply mailed 
or handed to the witness. The amendment would not remove the authority that  
the military now has to serve the subpoena on a reluctant civilian witness with 
military personnel. Thus, this bill affects only a small number of transactions: 
those in which the witness is  civilian, does not wish to appear, must be com- 
pelled, and cannot be served easily by military personnel. At the present time, 
we have the cooperation of the U.S. Marshals and have experienced no problems 
in this regard. 

G. Waiver of the pretrial investigation 
Court of Mil i ta~y Appeals has  held that the accused may waive the pretrial 

investigation that is  otherwise required by Article 32. U.S. v. Schaffer, 12 
N.J. 425 (C.M.A. 1982). We have no objection to the amendments to Articles 
32 and 33 in S. 2521 that would provide express statutory recognition of the 
waiver. I n  this regard, we note that although accused may waive the investiga- 
tion, he may not compel the commander to forego the recluirements of Article 
32 if the commander deems it  appropriate to refer the case for a pretrial 
investigation. 
H. Defense counsel's post-trial duties 

Article 38 presently authorizes the defense counsel to submit a brief for 
attachment to the record. S. 2521 amends this to authorize the defense counsel 
to assist the accused i n  submitting matters to the convening authority, and to 
take other unspecified actions subject to Presidential regulations. We do not 
support the amendments made by S. 2521. I t  is  not necessary to state in the 
UCMJ that the post-trial duties of the counsel include assisting the accused in 
submitting matters for consideration by the convening authority, or to state 
that the defense counsel may be required to perform other (unspecified) acts 
subject to Presidential regulation. Although the present version of Article 3 S ( c )  
is needed to provide authority to attach matter to the record, there is no need 
for statutory basis to permit defense counsel's participation in the post-trial pro- 
cedure in view of the proposed Article 60, which expressly permits the accused - 
to submit matter to the convening authority. As to the requirement to perform 
other unspecified actions, this authosity is not needed in view of the President's 
power to prescribe rules governing post-trial procedure under Article 36. 

I. Itemsrelated to the Court of Alilitar?~ Appeals 
S. 2621 would modify the retirement system for  judges of the Court of Military 

Appeals. We support fair  and equitable retirement benefits for members of the 
Court, but defer to the Judges of the Court on the details of the retirement 
system. 

a. Controlled substances 
S. 2521 would establish a new punitive article dealing with controlled sub- 

stances. We agree with the general principles on this matter set forth in S. 2521, 
and we appreciate the deep and continuing support that  this Subcommittee has 
provided in our efforts to eliminate drug abuse. 

The specific article on drug abuse, however, is unnecessary. I n  1981 the Joint- 
Service Committee on Military Justice considered drafting a proposal similar 
to concept to S. 2521. That  Committee's conclusion was that a statutory pro- 
vision would likely be too cumbersome to be effective. As a result, that  Com- 
mittee designed a change to the iilanual for Courts-Martial by Executive Order 
describing a uniform and simple system for punishing drug offenses under Ar- 
ticle 134. The Executive Order has been fully staffed and has the support of the 
military services and all DOD components. I t  has been forwarded to the 
President for approval. 

The Executive Order is  significan,tly different from the approach taken by 
S. 2521. S. 2521 relies solely on ,the schedules of controlled substances a t  21 U.S.C. 
$ 812 and 21 C3.R. to list prohibited substances. This makes an element of proof 
of the offense that  substance alleged is  in fact listed in  one of those schedules. 
That, in turn, requires thbt we supply every office dealing with this kind of 
offense with a current copy of that volume of the Code of Federal Regulations 
containing title 21, sections 1300 and following. We would also be required to pro- 
vide an updating service requiring daily review of the Federal Register. These 
a re  cumbersome and expensive costs of administration when the present system 
will work very well as  refined by the pending Executive Order. 



The military needs the greatest possible flexibility and the simplest possible 
tools for dealing with the large volume of cases we a re  prosecuting a s  part of 
our aggressive effort to rid the services of persons who traffic in illegal drugs. 

The Joint Service Committee resolved this problem by naming in the Executive 
Order the most frequently abused drugs as  specifically prohibited, without reli- 
ance on the schedules. It then relies on the schedules only to prohibit other, 
much less frequently abused substance. Thus, it  will rarely be necessary to 
consult the schedules under the approach taken in the Executive Order. In  those 
few cases in mhich i t  is necessary to consult the schedules, we can afford the time 
necessary to send copies of the pertinent authorities t o  our field agencies. We 
could not take that  approach in each of the drug cases we prosecute under the 
UCMJ. 

In  drafting the Executive Order, the Committee streamlined the prohibitions 
of 21 U.S.C. $801 et  seq. to make them suitable for use by lay persons, on whom 
the services must rely in punishing drug offenses under Article 15 by nonjudicial 
procedure and on whom some commanders must rely when drafting charges in 
all cases. 

We also are  concerned that  the approach taken in S. 2521 with respect to pun- 
ishments would disrupt a tradition of very long standing by which the authority 
to fix maximum punishments is left to the President. The traditional system 
builds flexibility into the UCMJ and avoids the need to frequently return to the 
Congress for amendments. 

This concludes my prepared statement. I shall be pleased to answer any ques- 
tions you may have either a t  this time or a t  the conclusion of the statement by 
the representatives of the armed forces. 

Senator JEPSEN. General Clausen ? 

STATEMENT OF MAJ. GEN. HUGH J. CLAUSEN, USA, THE JUDGE 
ADVOCATE GENERAL OF THE ARMY 

General (LAUSEN. Thank you, Mr. Chairman. I appreciate this op- 
portunity to discuss some of these matters with the snbcommittes. I 
appreciate the interest that the committee has had in the administra- 
ion of military justice. 

I n  particular I might add that your efforts have improved the sys- 
tem. We think it works well, that it is fair, but some efficiencies can be 
improved upon m d  I believe that Mr. Taf t  has mentioned those. 

I would agree with the things that Mr. Taft has spoken to here 
today. I would like to address a couple of matters, one of mhich you 
mentioned, Mr. Chairman, and that is certiorari to the Supreme Court. 

I have no quarrel with that position from a purely philosophical 
point of view, but I think there are some practicalities that you might 
wish to consider. I believe that there are very few cases that reach the 
Supreme Conrt, whethe<r through the efforts of Government or the ac- 
cused. However, there are a number of things that I don't believe we 
have studied adequately, at least in my personal view. 

There are cliflerent rules of practice before the T1.S. Supreme Court 
and before the Court of Militarv Appeals even for such things as 
~z in t ing  of the brief. 1 believe that the Government would be as a 
matter of fact perhaps at a bit of a disadvantage in that before the 
Government can even ask for certiorari it must go through the Solici- 
tor General. 

The accused, on the other hand, ~ ~ o n l c l  hare no such restraint. I be- 
lieve that experience tell:; us that there would be a number of applica- 
tions which, while they would not significnntly increase the workload 
of the Supreme Court, would, I believe, increase the workload of the 
services. That is a matter that I would suggest we should study a bit. 



Other than that I believe that I mould agree with all of those things 
that Mr. Taf t  has spolien to. I will of course be happy to answer any 
questions. 

[The prepared statement of Maj. Gen. Hugh J. Clausen follows:] 

PREPARED STATEMENT OF MAJ. GEN. HUGH J. CLAUSEN, THE JUDGE ADVOCATE 
GENERAL. UNITED STATES ARMY 

Mr. Chairman and members of the committee, I am Maj. Gen. Hugh J. Clausen, 
the Judge Advocate General, Department of the Army. I t  is my privilege to pro- 
vide the riews of the Army on S. 2 5 1 ,  proposed legislation to revise certain 
provisions in the Uniform Code of i\Iilitary Justice and to amend two other stat- 
utes in relation to military .justice. At this point, I mould snbmit a written tes t  
of my reinarlw for inclusion in the record. 

I appreciate the interest of this Committee in military justice, and, in parti- 
cular, Mr. Chairman, your efforts to improve the military justice system. The 
Military Justice Aine~ldments of 1981 re~olved several prohleins in military jns- 
tice. The proposed legislation before this Committee would further improve the 
efficiency of the administration of m i l i t a l ~  justice and thereby enhance discipline. 
.it the same time, i t  would n~aintain, or estencl, the protections now afforded the 
accused in courts-martial. 

I concur in the remarks of the General Counsel, Department of Defense. I 
\I-ould like to address a few matters in greater detail. 

I. ARTICLES 25, 28, 27, AND 29 

The amendments of Articles 25, 26, 27, and 29 mould remove the requirement 
that the convening authority personally detail military judges and counsel and 
1~cuonally excuse any members for any reason other than a challenge. The man- 
ner of detailing counsel and judges mould be provided in Secretarial regulations 
~vhile the Manual for Courts-Martial would provide detailed guidance and limits 
for delegation of authority to excuse members. 

The requirement that  the convening authority personally detail counsel and 
.judge in each case imposes a n  unnecessary burden on busy convening authorities 
and their staffs. It causes trial delays, and presents an appearance of evil, insofar 
as  i t  suggests that  the convening authority actually chooses the military judge. 
Because of the evolution of the trial judiciary in each service and the independ- 
ence of military defense counsel, the convening authority's role in detailing those 
people has become largely ministerial. Moreover, the current requirement adds 
paperwork to each case and delays cases when the convening authority-who is, 
after all, the commander of a brigade, division, post or other large organization- 
is not immediately alvailable to act on these matters. These problems a re  burden- 
some, disruptive, and wasteful in peacetime. In  combat they would seriously 
impede the administration of military justice and would interfere with vital 
combat missions. 

The amendments concerning members in Articles 25 and 29 have a similar pur- 
pose. These changes do not remove from the convening authority the responsibility 
for selecting members. That  is a function which must be performed by the com- 
mander. Once he has done so, however, it is  not necessary that  he personally ex- 
cuse a particular member in a given case when, for example, the member is ill, 
or military exigencies arise. Under the proposed legislation, this responsibility 
could be exercised before assembly by a staff judge advocate or principal assistant, 
such a s  the deputy commander. After assembly the military judge could excuse 
members. Again, this avoids disruption and delay when there is a n  obviously 
sound reason for excusal and the convening authority is not immediately accessi- 

\ ble. Inaccessibility will be a n  acute problem in combat when convening authorities 
are  commanding units in  battle, minimizing radio and other communications. The 
need to excuse members then will be even more frequent. 

11. ARTICLE 34 

The proposed amendment of Article 34 will simplify the procedures for  referral 
of charges to a general court-martial, while better protecting the accused against 
unwarranted referral of charges. Article 34 currently requires that  before charges 
may be referred for trial by general court-martial, the convening authority--- 
who is not a lawyer-must find that  each charge states an offense and is mar- 



ranted by the evidence. Before making that  decision, the convening authority 
must receive legal advice from the staff judge advocate. The staff judge advocate's 
advice has become a legal brief which can run from a few nages in 1wp;th in sim- 
ple cases, to scores of pages in more complicated ones. This takes the time and 
resources of lawyers, staff, and, most importantly, the commander. The amend- 
ment of Article 34 removes the requirement that  the convening authority examine 
the charges for legal sufficiency, and puts that  burden where it belongs-on the 
shoulders of the staff judge advocate-who is  a lawyer. No case mas  be referred 
to  a general court-martial, under the proposal. unless the staff judge advocate 
finds that the charges state offenses, a re  warranted by the evidence, and a re  snb- 
ject to the jurisdiction of a court-martial. The convening authority however, 
retains the final power to decide whether to  prosecute by a general court-martial, 
but he can exercise this power only after the staff judge advocate has made the 
required findings. This is a more appropriate and efficient apportionment of 
responsibilities. 

111. ARTICLfl 60 

The amendment of Article 60, together with changes to Articles 63 and 64, 
will remove from the convening authority the responsibility to review the find- 
ings and sentence for legal sufficiency. This review by the convening authority is  
llnnecessary in view of the many other lasers of review in the system. Similar 
to the pretrial advice under Article 34, the requirement for legal review by the 
convening authority, after advice by the staff judge advocate, has resulted in a 
hlizzard of paperwork-staff judge advocate reviews hare been known to run 
into handreds of pages, and on a few occasions hare been longer than the recorcl 
of trial. All of this effort is more appropriate a t  the appellate lewl. The present 
system d e l a ~ s  posttrial proce;-sing of a case, and consumes legal resources and 
commanders' time n-ithout substantial benefit to the accused or the Gorernment. 
The legislation, bg- elimiaatinq these requirements. ~ o u l d  leave legal reviem of 
the case to the Courts of Nilitary Review, the Court of Military Appeals, and 
the Judge Advocates General. At a minimum, however, each case not reviewed 
by a Court of i\lilitary Review will be reviewed by a local judge advocate. Note 
that  the convening authority retains authority to disapprove findings of guilty 
and to reduce or disapprove the ~entence as  a matter of clemency or command 
prerogative. Thus the accused does not lose the benefit of possible favorable 
action a t  this level-only a superfluous legal review. 

IP. APPEALS 

The proposed legislation would amend Articles 61 through 66 and Article 69 
to revise the appellate process. 

The amendment of Article 62 will parallel 18 U.S.C. section 3731 by authorizing 
appeals by the Government of certain a d ~ e r s e  rulings by the trial judge, ~ u c h  a s  
rulings on motions to suppress eridence or to dismiss charges. As in Federal 
courts. the military justice system should provide an avenue for the Government, 
a s  well as  the accused. to seeli reversal of legal error a t  the trial leuel, consistent 
with judicial economy and double jeopardy protections. 

The other amendme~lts concerning appellate matters will streamline the review 
process. They will eliminate all  automatic appeals, except in capital cases. An 
accused who asks for apellate review will still receive the same thorough review 
by the Court of Military Review, and \Till have the opportunity to petition the 
Court of Military Appeals as  he does now. S. 2521, also provides for certiorari 
and reriew by the Supreme Court. Under the proposed legislation, the accused 
may vaive appellate review. The accused will have been advised of his appellate 
rights by the military judge, under the proposed amendment of Article 53, and 
will have connsel, before he affirmatively waives this riqht. Mere failure to  file 
a notice of appeal, unlike the provisions in S. 2521, will not constitute waiver. 
This procedure parallels procedure for appeals in criminal cases in Federal courts 
and in virtually every state. I t  vi l l  eliminate the requirement for a verbatim 
recorcl and a p ~ e l l a t e  review when the accused says he doesn't want it. This will 
conserve resources for those cases where reviem is requested. and allow cases in 
which appeal is waived to be finalized much more quicldy. Note that even if the 
accused waives appeal, the case would still be reviewed locally by a judge advo- 
cate before i t  would be final. 

The proposed legislation also provides for en banc reconsideration by the 
Cowts of Military Review of decisions by single panels and provides authority 



for the Judge Advocates General to correct errors in certain cases forwarded 
to them under Article 69. Currently the Judge Advocate General must for- 
ward to the Court of Military Review certain cases in which he finds an 
error ;  he  cannot correct i t  himself. This is a time consuming process, which 
causes delays including delays in other cases awaiting appellate review. 

Finally, the legislation would amend 10 U.S.C. sections 1532 and 1553 to 
eliminate review of court-martial convictions by the Discharge Review Board 
and Boards for Correction of Military Records. Such review is redundant in 
view of the extensive review provided under the Uniform Code of Military 
Justice. The Boards for Correction of Militaky Records would retain authority 
to act on court-martial sentences a s  a matter of clemency. 

CONCLUBION 

In  summary, let me make clear that  the military justice system today is 
professional, respected, fair and effective. The revisions in the proposed legis- 
lation will not take away the rights of the accused or significantly change 
the way cases a r e  tried. The changeR proposed will eliminate some procedurAs 
which have outlived their usefulness because of the development of the current 
trial and appellate judicial system. The amendments will more closely conform 
military appellate procedure to that  in Federal criminal cases. Of particular 
importance, they will reduce many administrative burdens and inefficiency con- 
nected with the pre and posttrail processing of a case in  the field, and eliminate 
the requirement that  commanders geersonally perform tasks which could easily 
be done by others. They will not, however, interfere with the commander's 
ability to ensure that  good order and discipline are  maintained or diminish 
the fundamental rights of a n  accused. These changes will be vital in a combat 
environment. 

I thank the Oommittee for this opportunity to testify on these matters and 
I will be happy to answer questions you may have. 

Senator JEPSEN. Thank you. 
General Bruton? 

STATEMENT OF MAJ. GEN. THOMAS B. BRUTON, USAF, JUDGE 
ADVOCATE GENERAL OF THE AIR FORCE 

General BRUTON. Mr. Chairman, I offer my prepared remarks for 
the record as well. 

I do appreciate the efforts and time that this committee has de- 
voted to examining possible amendments to the UCAIJ and your in- 
terest and concern with changes to the Uniform Code of Military Jus- 
tice during this session of Congress. 

The military justice system and the Uniform Code of Military 
Justice both have a long history. The Uniform Code is short, and it 
is well thought out. I t  has worked and I submit that it is working. 
Therefore, I believe i t  is important that any major substantive 
changes to the TJCMJ be considered very carefully. 

Possibly a philosophical point is that I believe me should continue 
to insure that "military" stays within the Uniform Code of Military 
Justice. The perception is that the military justice system has been 
separate from the civilian justice system and I believe we should 
continue to be a separate system. 

The military community should remain an integral and vital part  
of the system. It should not become the exclusive province of lawyers 
and technicians. The UCMJ supports commanders. Commanders 
should continue to play an important and very visible role in the 
system. 

Finally, I hope the Uniform Code of Military Justice can be as uni- 
form as possible. I believe this is a reasonable expectation of the 



public. They would expect their sons and daughters who are service 
members to be treated in a generally consistent manner. 

I will be glad to answer any questions. 
[The prepared statement of Maj. Gen. Thomas B. Bruton follows :] 

-PARED STATEMENT O F  MAJ. GEN. THOMAS B. BRUTON, THE JUDGE ADVOCATE 
GENERAL, UNITED STATES AIR FORCE 

Good morning, gentlemen. I am Gen. Thomas B. Bruton, The Judge Advocate 
General, United States Air Force. I a~prec ia te  the opportunity to appear in con- 
nection with the two bills now before you. The Air Force also appreciates the 
opportunity provided by Senate bill 2521 and these hearings to explore the op- 
portunities for improvements in the administration of military justice. 

Among the many changes that  would be made by these two bills are  two that 
the Air Force particularly favors, and four that  me do not favor. The witnesses 
who have preceded me have adequately stated the administration's positions on 
the many aspects of these two bills ; I mill confine my remarks to statements on 
those six parts of particular interest to the Air Force. 

The Air Force supports enactment of the provisions that  would provide for : 
(1) Appeals by the Government from adverse decisions of trial judges; 

and 
( 2 )  An improvement in  the responsiveness of the special court-martial by 

increasing i t s  punishment authority to include confinement for 1 year. 
The Air Force does not favor enactment of those parts of Senate bill 2521 

mhich would result in- 
(1) Enlargement of the sentencing power of military judges; 
(2) Suspensions of sentences by military judges ; and 
(3)  Increased peremptory challenges. 

Finally, while we agree with the intent of the specific article on drug offenses, 
we believe that i t  is  no longer necessary in view of a pending recommendation 
for a change of similar design to the Manual for Courts-Martial. 

The Air Force joins the other witnesses today in support for the provisions 
to permit the Government to appeal certain adverse decisions of trial judges. 

This provision would extend to military practice a procedure very much like 
that  found in Federal civilian practice. Like that procedure, these proposals 
simply recognize that not all  judges are  always correct, and that  an accused 
ought not escape trail because of a n  error of the judge. 

The Air Force also supports increasing the jurisdiction of special courts- 
martial to include confinement for 1 Fear. 

I n  comparison with the Federal civilian system, the special court-martial is  
now only a "petty offenses" forum. 

The amendment would do no more than make a special court-martial's author- 
ity extend to the "minor offense" or "misdemeanor" level. 

The present military structure has an unfortunately large gap between i ts  
forums. We suspect that many cases are  referred for trial by general courts- 
martial-which have no punishment limitations like those of specials-because 
the limit on punishments by special courts-martial is too stringent. 

/The disadvantages of the present structure are, first, that  general courts- 
martial require more complicated and expensive pretrial procedures, and, second, 
they expose the accusecl to more severe punishments than may otherwise be war- 
ranted, including dishonorable discharge and forfeiture of all pay and allow- 
ances. I n  too many cases, these disadvantages must be suffered solely because 
of the inadequate sentencing power of special courts-martial. 

We analyzed reports of sentences in Air Force courts-martial since 1977 and 
found that  54 percent of the general courts-martial sentences could have been 
imposed by a special court-martial if i ts jurisdiction included confinement for 1 
year. Thus, this adjustment could cut our need for general courts-martial in half, 
all  other factors remaining constant. 

The 6-month limit has been the lam since 1913, when i t  was added to adjust the 
system by adding an intermediate forum between the minor forums, which 
had fallen into disuse, and the unlimited general court-martial. Legislative and 
Executive improvements in the military justice system now make a new adjust- 
ment entirely reasonable. In  the Air Force, well-trained judge advocates partici- 
11ate in  the administration of military justice a t  all phases. All services use mili- 



tary judges a t  all general and special courts-martial. Our counsel have been 
separated into independent and specialized organizations, and only counsel certi- 
fied under Article 27 are detailed. 

In  short, the special court-martial is now a part of a sophisticated criminal law 
enforcement system, a legitimate forum, with protections comparable to those in 
most civilian courts, and i t  shonld have more appropriate punishment jurisdic- 
tion. 

As I mentioned, there are  three proposals that in our opinion should not be 
enacted. The first of these is  enlarged sentencing power of military judges. 

This amendn~ent would eliminate a choice that  now puts military accused in a 
favored position : They now hare the almost unqualified right to elect to be tried 
and sentenced by military judge alone. Our people understand this right, and they 
use it. Howerer, they shorn no preference. Our surrey of trials that proceeded to 
arraignment in calendar years 1977 through 1982 sho\ved that the accused elected 
trial by the military judge in 51 percent. 

In  our view, an "appropriate sentence" is  what the comnlunity says i t  is, not 
necessarily what a judge saxs i t  is. An ainnan ought to be sentenced by other 
airmen, by members of his o \ ~ n  command and community, because these people 
are  most acutely aware of local conditions and attitudes that affect the determi- 
nation of an "appropriate sentence." Military judges a re  usually "circuit riders" 
no\v, and they a re  uniformly lawyers. Military judges are not always in the best 
position to appreciate the attitudes, problems, and concerns of a local military 
community. 

Commanders command people--not things. They must involve themselves in 
the entire disciplinary system to the maximum extent possible, consistent, of 
course, with law and fairness. The good ones want to be involved, and they do 
not want to be further removed from the process o r  encouraged to wash their 
hands of their people or problems. This ainendnlent would, horrerer, further 
remove them from participation in this most important part of the disciplinary 
system. 

Such measures also impede development of officers who can become command- 
ers. Participation a s  a court member in both the findings and sentencing phrases 
of trial is an important part of the development of the skill and linowledge of 
officers of any grade. Without that esperience, they are  not a s  well prepared 
for command. 

This proposal ~voulcl be a fundamental change in military justice, but we find 
no pressing need for it. Further study might alter this position. We also note 
that there is  no consensus in support of it. We submit that  such a major change 
ought not be enacted without that need and consensus. 

The Air Force also recommends against legislation providing for suspension 
of sentences by the military judge. 

Clemency is  not the only consideration in suspending a sentence in  military 
law. Three other important considerations favor leaving this power solely in 
the hands of command. 

Suspension of a sentence is  a way of retaining the services of a military asset, 
a n  asset that can be managed more effectively by commanders than by judges. 
Only the commander can adequately assess whether suspension is  an effective 
measure. 

Furthermore, only the commander can adequately assess the danger to dis- 
cipline and order in  that  command posed by a person convicted but remaining 
in the command under a suspended sentence. Only that  commander can assess the 
usefulness of the servicemember and the costs of obtaining and training a replace- 
ment, if indeed a replacement is  even available. 

Finally, analogy to other jurisdictions in  which a judge may suspend a sentence 
is  inaccurate. Unlike their civilian counterparts, military judges have no super- 
visory role over persons serving a suspended sentence or those who administer 
the "probation." To follow the civilian model in the military would violate a 
fundamental principle of management, that  authority should follow responsi- 
bility. I n  the military i t  is  the commander who must be responsible for the 
conduct of all persons in that  command-including a person on suspension-not 
the military judge. Therefore, that commander should have sole authority to 
suspend a sentence. 

The Air Force does not favor increasing the number of peremptory challenge. 
If the number of peremptory challenges were increased to three per party, 

the convening authority would be required to detail six more members than now 
required to every court-martial to avoid having the membership reduced below 



i ts  statutory quorum by the challenge process. In  a special court-martial, we 
most frequently see six members detailed. so that the existins two aeremntories 
and one challenge for cause can be sustained hefore the court-martial is reduced 
below i ts  quorum of three. In  a general court-martial. the number iq nt least 
eight to assure a quorum of five. If the proposal were enacted. 10 and 12 mem- 
bers would have to be detailed to special and seneral courts-martial, respectively. 
to reach the same result. I n  each case. that  means that a t  least four commissioned 
officers will be unnecessarily unavailable for their primarv missions. 

We regard increased peremptories a s  nnnecessars in military practice. Our 
"blue ribbon" juries are  composed of court members who are responsible, well 
disciplined persons, accustomed to important decisionmaking and to following 
difficult iinstructions. All but a verv few officers and many enlisted members 
have college educations and professional militam eduration. Thev a re  selected 
in  compliance with the statutory criteria : w e .  education. traininrr. experimce, 
length of service, and judicial temperament. These considerations militate against 
the need for increasing the number of peremptory challenges a t  the cost of re- 
ducing the command's available manpower. 

The Air Force appreciates the goal of the specific article on drug abuse, but 
we believe that an amendment is  not necessary a t  this time. 

The Air Force has also explored the idea of legislation on @rug ahuse, but me 
agreed that  a statutory provision might be too cumbersome to be effective and too 
difficult to change if it is. A pending proposed Executive order changing the 
Manual for Courts-Martial would describe a simple, uniform system for punish- 
ing drug offenses under Article 134. I t  requires no other changes in our practice. 
I t  follows the same hasic aparoach taken by the present hill. but i t  even further 
simplifies the Federal civilian approach, and-most important-it gives us 
needed flexibility to deal with new substances, new acts, and changing needs 
for punishments. 

We think that  the Executive changes will work, and that  thev should be given 
a n  opportunity to work, a t  least a s  an experiment, before a legislative change is 
enacted. 

We also suggest that the approach taken in S. 2521 to punishments disrupts a 
tradition of very long standing hy which the authority to fix maximum punish- 
ments is  left to the President. The traditional svstem further contributes flexi- 
bility to military justice and avoids the need to so frequently return to the Con- 
gress for amendments. 

Earlier in this Congress some urgently needed changes were enacted in the 
Military Justice Act of 1981. We are  grateful for those amendments, n~hich have 
already begun to benefit the orderly administration of military justice and to 
strengthen command in the Air Force. 

I n  oucr view, the two bills now before the Subcommittee include imnortant, 
complex, and major changes to the fundamentals of military justice. We urge 
careful contemplation and deliberation on the bills now before you. 

The UCMJ has been effective legislation. I t  has worked, and it  is worlii~lg nom, 
and i t  has  required little legislative attention. When yoc have addressed the 
UCAIJ, you have kept the "military" in military justice, and the "uniform" in 
the Uniform Code. We need that  and appreciate it. 

Senator JEPSEN. Thank you. 
Admiral Jenkins ? 

STATEMENT OF REAR ADM. JOHN S. JENKINS, USN, JAGC, JUDGE 
ADVOCATE GENERAL OF THE NAVY 

Admiral J]~:NKINS. Thank you, Mr. Chairman. 
I also will submit a statement for the record and with your perrnis- 

sion jnst make a few additional comments. 
There are in both of these bills in my view man7 provisions which 

are important to the continued and efficient oneration of the military 
jnstice system. I mould iust like to congratulate you on that portion 
of your bill which monld expand the sentencing power of the special 
court-martial to 12 months. I think that is vitally important to oiir 
system and me support i t  very strongly. 



I also would make a comment or two on that portion of your bill 
which addresses sentence by the judge alone. It seems to me that such 
a provision will conform our system in the military with the Federal 
and most State systems and i t  is a very logical evolutionary step in the 
Imocess which was started by the Military Justice Act of 1968 which 
first authorized the use of military judges. 

Our judiciary in the Navy and Marine Corps is now a professional 
m d  independent organization. Each military judge must be at least 
in the pay grade of 04, and all are carefully selected and screened 
personally by me, and General Tiernan for the Marine judges, before 
they are appointed to the judiciary. 

Presently, in approximately 87 percent of our trials, sentencing is 
now done by the military judge, and I believe that sentences by mili- 
tary judges are more consistent and more appropriate than those ad- 
judged by members. This belief has been supporte#d by a recent report 
of our Naval Audit Service which covered Pacific Fleet activities. 

It also seems to me that sentencing by the military judge alone com- 
plements the new presentencing procedures which are contained in 
paragraph 75 of the Manual for Courts-Martial. 

As the General Counsel has indicated, this is a matter on which there 
is no agreement among the Judge Advocates General; and I join with 
the General Counsel in recommending to the committee that action on 
this provision be deferred until such time as further study and analysis 
can 'be accomplished. 

Two more additional brief comments, if I may. 
The provision dealing with the Supreme Court review I think is im- 

portant. I think it is worthy of very serious consideration by the com- 
mittee. It seems to me as I supervise the workload that is involved in 
collateral attacks on court-martial actions by the accused, collaterally 
through the district courts and courts of appeals, that that workload 
is certainly as heavy as any workload that would be involved in the cer- 
tiorari provisions* So, personally I don't see workload as a factor. 

Lastly, the Department's proposal has amendments to  sections 1552 
and 1553 of title 10 with respect to the jurisdiction of the boards for 
the correction of naval and military records and the discharge review 
boards over final court-martial action. I think i t  is an important pro- 
vision, and I urge your very serious consideration of it. 

Your comment earlier with respect to whether the Court of Military 
Appeals would be demeaned by a review by the Supreme Court I think 
is relevant here because, at least in certain, cases I think our Court of 
Military Appeals is demeaned by the fact that administrative boards 
made up, with all due respect, sir, of nonlawyers, are able in certain 
situations to in effect act as a "special court" over the decisions of the 
Court of Military Appeals, and I very much would like to see that 
provision of law changed. 

Thank you. 
[The prepared statement of Rear Adm. John S. Jenkins follows :] 

PREPABED STATEMENT OF REAR ADM. JOHN S. JENKINB, JAGC, USN, 
JUDGE ADVOCATE GENERAL OF THE NAVY 

Mr. Chairman, members of the subcommittee, I appreciate the opportunity to 
appear before the subcommittee today to discuss the views of the Department 
of the Navy concerning the Department of Defense legislative proposal entitled 



the "Military Justice Amendments of 1982" and S. 2521 entitled the "Military 
Justice Act of 1982," relating primarily to revisions of the Uniform Code of 
Military Justice. 

I would like to  besin my remarks in support of this proposed legislation by 
placing i t  in  its proper perspective. I believe that  the military justice system, 
a.q established by the Uniform Code of Military Justice in 1951, is fundamentally 
sound. There is always. a s  in  any system of justice, room for improvement. I t  has 
been suggested that  what is needed to improve the military justice system is to 
dismantle i t  and s tar t  over. I do not agree. I believe that  change in this area 
should be evolutionary, not revolutionary. We should build on our present founda- 
tion, rather than construct a wholly new system. To this end, and with the ex- 
perience of the last  31 years a s  a guide. these amendments address areas which 
can be improved to promote fairness and efficiency in accord with evolving crimi- 
nal law standards. 

The Military Justice Amendments of 1982 deal primarily with an effort to 
simplify the ;eferral and appellate review of court-martial cases, but address 
other matters a s  well. I would like to address some of the most significant of 
these other areas first and then conclude with the major focus of the legislation. 

Article 16 will be amended to permit a n  accused to request trial by military 
judge alone orally, on the record, a s  a n  alternative to doinq so in writing, a s  is  
now required. This change will conform our practice with the American Bar  
Association standard relating to trial by jury, which permits an accused to waive 
his right to  trial by jury. "either in writing or in  open court for the record." 

Articles 25 and 26 mill be amended to provide some needed flexibilitv to excuse 
court-martial members when that  becomes necessary. Presently, onlv the con- 
vening authority can excuse members. Under the nroposcd chance. members could 
be excused by either the convening authority or the staff judge advocate or equiv- 
alent before ascembly of the court-martial; and by either the convening au- 
thority or the military judge after assembly. 

Articles 26 and 27 will be amended to provide a new procedure for detailing 
counsel and military judges. Presently. when a commander decides to convene a 
court-martial, he  requests that  counsel and a military judge be made available 
for  detailing to that court-martial. The commands to whjch the counsel and 
militapy judges a re  assigned provide the convening authoritv with the names of 
those made available and the convening authoritv then details them to the 
court-martial by including their names on the convening order that  establishes 
the court-martial. Under the propo~ed change. detailing of counsel and military 
judges would be accomplished under regulations of the Secretary concerned, 
which means that  detailing would be hahdled bv the commands to which the 
counsel and military judges are  assigned. This change will eliminate what has 
become a ministerial function for the convening authority and is  consistent with 
what, in effect. is current practice. 

Article 49 will be amended to permit the use of videotape to record depositions 
and trial proceedings. This is of nnrticular imnortance for depositions. as i t  mill 
permit the court to  observe the demeanor of those deposed. 

Article 62 will be amended to allow for the government to appeal certain lerral 
rulings and orders of a military judge to the Court ?f Military Review. This 
proposal parallels Federal practice and fills a void created when the United States 
Court of Military Appeals determined that  the convening anthority could no 
longer overturn the legal rulings and orders of a military judge. 

Article 67(g) will be amended to include the Director. .Judge Advocate Divi- 
sion, Headquarters. United States Marine Corps. a s  a member of the Code Com- 
mittee. H e  is  nresently a "de facto" member of that  commitee and this proposal 
merely formalizes his status. 

I would next like to address the proposed amendments which deal with the 
referral and review of courts-martial. These changes are intended to simplify 

\ these procedures and reduce workloads, but the changes do not abolish any sub- 
stantiye rights currently enjoyed by a n  accused. 

Article 34 will be amended in two mays. First, the convening authority, a non- 
lawyer. will no longer be required to make certain legal decisions prior to re- 
ferral. Second, the individual who will now. in 'effect. make those leml  decisions, 
the staff judge advocate, must provide the convening authority with his writ- 
ten conclusions as  to whether each specification alleges a n  offense, whether e ~ c h  
offense is  warranted by the evidence in  the report of investigation. and whether 
there is  jurisdiction over both the accused and the offenses. This eliminates the 



lengthy pretrial advice now required and needed by the convening authority to 
assist him in making certain legal decisions. As he will no l o ~ g e r  have this re- 
sponsibility, the advice from the staff judge advocate need only provide him with 
sufficient information to enable him to make the decision a s  to whether referral 
to trial is  appropriate or not. 

The remainder of the changes in this area pertain to the review and appellate 
Drocess. These nrouosals are  designed to eliminate the present requirement of 
gutomatic appeila& review of all courts-martial where the sentence includes a 
discharge, dismissal, or confinement of one year or more and replace i t  with 
an appellate system similar to that  found in federal appellate courts; and to 
modify the role of the convening authority in the review process. 

Article 60 will be amended so that  the convening authority mill no longer be 
required to make legal determinations regarding the case. As a matter of discre- 
tion, he may dismiss a charge or specification or reduce it  to a lesser included 
offense, but he is only required to act on the sentence. Prior to taking action on 
the sentence, the convening authority must consider any matters submitted by 
the accused within 10 days after the sentence is announced. The convening au- 
thority may extend this period by another 30 days on application of the accused. 
Additionally, in every general court-martial case and those special court-martial 
cases wherein the sentence includes a bad-conduct discharge, the convening au- 
thority must also consider the 13-ritten recommendation of his staff judge ad- 
vocate. This recommendation must first be given to the accused who then has 
5 days to submit any matters in rebuttal of the recommendation. 

Articles 61, 64, 65, 66, and 69 will be amended to eliminate the present require- 
ment of automatic review of all cases within the jurisdiction of the Courts of 
Military Review (discharge, dismissal, confinement of one year or more). The 
new system adopts the concept of discretionary appeals by allowing a n  accused 
to elect whether or not he wishes to have his conviction reviewed. Mandatory re- 
view of cases involving the death sentence would be retained, but all  other cases 
must be appealed in order to be reviewed by a Court of Military Review. While 
this is  a significant departure from the present military appellate system, i t  will 
substantially parallel our civilian criminal appellate systems, none of which cur- 
rently requires automatic review of all cases. Under this proposed new appellate 
system, an accused n-ill fully understand his options, a s  he will be advised of his 
appellate rights by the military judge and defense counsel. I n  every general 
court-martial case and those special court-martial cases wherein the sentence 
includes a bad-conduct discharge, an accused who desires a review of his con- 
viction by a Court of Military Review, must file a notice of appeal within ten 
days after the convening authority acts on the case, or file an express waiver of 
the right to appeal. This period may be extended by the officer exercising general 
court-martial jurisdiction for up to 30 additional days. When an accused elects 
not to appeal, or his sentence falls outside the review jurisdiction of a Court of 
Military Review, his conviction will still be reviewed by a judge advocate. If 
the judge advocate finds that corrective action is required, he recommends such 
action to the officer exercising general court-martial jurisdiction. If this officer 
does not take the action recommended by the judge advocate or other action more 
favorable to the accused, the record of trial and action a re  sent to the Judge 
Advocate General of that service for review under Article 69. 

These changes a re  within the spirit of the recommendations of the 1972 
Secretary of Defense Task Force on the Administration of Military Justice, and 
they adopt the premise of discretionary appeals established in the American Bar  
Association standards relating to criminal appeals. They do not disturb the 
power of a Court of Military Review to provide appellate review where timely 
notice of appeal has  been filed, nor do they affect the post-trial review by the 
convening authority to determine if the sentence is appropriate, and whether 
clemency is warranted. They are  designed to eliminate cases from the appellate 
court docket when the accused believes that review is  unnecessary. These pro- 
posals should save countless hours and dollars presently devoted to reviews which 
are  automatic, but which do not involve any substantial legal issue, and which 
mere not desired by the accused. 

Other changes mill also be made to help streamline the appellate process. 
Articles 19, 54, and 55 will be amended to provide for the nature and disposition 
of records of trial. Verbatim records would only be provided in cases to be 
reviewed by a Court of Military Review. I n  all  other cases, a summarized record 
will he provided, as  is  current practice. Article 66(a)  will be amended to permit 



a Court of Military Review, sitting a s  a whole, to reconsider the decision of a 
panel of that  court. Article 69 will be amended to permit the Judee Advocates 
General to correct general court-martial cases that  come before them, without 
having to refer each case to a Court of Military Review. At present, action by a 
Court of Military Review is  required to correct even insignificant errors. 

I n  addition to these amendments to the Uniform Code of Military Justice, 
two other important changes are  proposvd. First, Chapter 81 of title 28, United 
States Code will be amended by providing for review of decisions of the United 
States Court of Military Appeals by the Supreme Court by writ of certiorari. 
This proposal will benefit both the accused and the government and corrects a 
serious gap in the appellate review process. Finally, sections 1552 and 1553 of title 
10, United States Code, will be amended to insure that the review of the legality 
of courts-martial be accomplished solely in accordance with the provisions of the 
Uniform Code of Military Justice and not by certain administrative review 
boards established for other purposes. , 

Turning now to the Military Justie Act of 1982, S. 2521, I note that its basic 
focus parallels that  of the Military Justice Amendments of 19P2. In  addition to 
the comments made by Mr. Taft  concerning this proposed legislation, I would 
like to address two unique and important amendments. 

Article 19 mill be amended to increase the sentencing power of a special 
court-martial from six months to one year. This will make the special coumrt- 
martial a true misdemeanor court and should also reduce the number of cases 
referred to trial by general court-martial. Our statistics indicate that  over 35% 
of the cases referred to trial by general court-martial actually receive a sentence 
of confinement of one year or less. Considering the increased sentencing power 
of a special court-martial, many of these cases should now be tried by special 
courts-martial. As a further protection for the accused, me propose that  all 
sentences in excess of six months, whether adjudged a t  a general or a special 
court-martial, be reviewable under Article 66 of the Code. This will require a n  
additional amendment to Article 66(b) (2)  (A) a s  i t  is presently set forth in both 
S. 2521 and the Department of Defense legislative proposal. 

Article 26 will be amended to provide tha t  sentencing be done by the military 
judge, except in capital cases. This will conform our system with the Federal and 
most State svstems and is  a logical evolutionary step in the process started bv the 
Military Justice Act of 1968 which first authorized the use of military judges. 
Our judiciary is now a professional independent organization. E w h  military 
judge must be a t  least in paygrade 04, and all are  carefully screened and then 
personally selected by me. Presently, in approximately 87 percent of our trials, 
sentencing is  done by the military judge. I k l ieve  that  sentences adjudged by 
military judges a re  more consistent and appropriate than those adjudged by 
members. This belief was supported by a recent report of the Naval Audit Service 
which covered Pacific Fleet activities. Sentencing by military judge alone also 
complements the new presenteucing procedures in naragranh 75 of the Afalziral fo r  
Courts-Martial, 1969 (Rev.) which were originally drafted with sentencing by 
military judge alone in mind. As the General Counsel has indicated, this is a mat- 
ter upon which no agreement has been reached by the Judge Advocates General 
and the services, and I join with the General Counsel in recommending that action 
on this provision be deferred until such time a s  further study and analysis can 
he accomplished. 

The amendments which I have just discussed a re  necessary to make the mili- 
tary justice system more efficient, yet responsive to the needs of both the accused 
and the Government. They reflect concepts similar to those now part of the Fed- 
eral criminal justice system. I believe that  the military justice srstem is the best 
criminal justice system in our country a t  this time. Nevertheless, unless i t  is 
allowed to evolve, i t  will not maintain that  position. I therefore urge, on behalf 
of the Department of the Navy, that  this legislation to improve the military jus- 
tice system be enacted. 

I appreciate this opportunity to  testify on this important legislation, and I will 
be happy to answer any questions which the Committee may have. 

Senator JEPSEN. Thank you. 
Mr. PRINCIPI. Admiral Jenkins, will you please submit that report by 

t,he Navy Audit Services you alluded to about sentencing by military 
judges done. 



Admiral JENKINS. We will, sir. 
[The information is set forth in Mr. Taft's response to Senator Jep- 

sen's question on page 60.1 
Senator JENKINS. Admiral Daniels? 

STATEMENT OF REAR ADM. EDWIN DANIELS, USCG, CHIEF COUNSEL 
OF THE COAST GUARD 

Admiral DANIELS. Thank you, Mr. Chairman. 
I did not make a formal statement because the Coast Guard has 

about 1 percent of the cases in the Court of Military Appeals. I thought 
i t  would be more appropriate to support the Department of Defense 
and we do support the Department of Defense in their statement. 

There is some emphasis that should be placed on the special court- 
martial provision in your bill. I think the tendency in the Coast Guard 
is to appoint the lowest court that will give an appropriate sentence. 

Lately we have seen an increase in general courts-martial. Ordi- 
narily we only have had two or three general courts-martial a year in 
the past several years. This year we have been up to 10. I think the 
reason is drug offense. 

However, eight of those general courts-martial were sentences less 
than 1 year. So that if we had had the special court-martial power to 
go to 1 year, I think we would have had more special courts-martial. 
That would have reduced the burden on the military, the number of 
mcmbers and article 32 and so forth. 

The Coast Guard was the first to have video tape. Several years ago 
we started video tape of the courts which nlt,imately gave a record that 
was overruled by the Court of Military Appeals. We did find that 
video tape was a very valuable tool for depositions. I think it is 
in valuable. 

Thank you. 
Scnator JEPSEN. Thank you. 
General Tiernan ? 

STATEMENT OF BRIG. GEN. WILLIAM R. J. TIEBNAN, USMC, DI- 
RECTOR, JUDGE ADVOCATE DIVISION, HEADQUARTERS, U.S. 
MARINE CORPS 

General TIERNAN. I too appreciate having the opportunity to speak 
in favor of this legislative proposal. I n  order to avoid repetition I will 
simply state the Marine Corps is in full accord Tvith the position ex- 
pressed by the General Counsel and more specificallv, in true keeping 
with the spirit of the Navy-Marine Corps team, the Marine Corps is in 
full accord with the position expressed by Admiral Jenkins with 
respect to judge-alone sentencing. 

We fully agree that the military justice system over the years has 
become overburdened with unnecessary procedures. We are so con- 
cerned actually that we have doubts about its efficacy in the next com- 
bat environment. Anything that can be done to reduce the cumbersome 
status of the military justice system mould be welcomed by the Marine 
Corps. 



I am convinced t,hnt the meastires contained in this legislative pro- 
posal t ~ k e  a substantial step toward achieving that end. I am very 
much in favor and I would recommend passage of the legislation for 
that reason. 

That is all I have. Thank you. 
[The prepared statement of Brig. Gen. William H. J. Tiernan 

follows :] 

PREPARED STATEMENT OF BRIG. GEN. WILLIAM H. J. TIERNAN, U.S. MARINE CORPS, 
DIRECTOR, JUDGE ADVOCATE DIVISION, HEADQUARTERS, U.S. MARINE CORPS 

Mr. Chairman, Members of the Subcommittee, I greatly appreciate the oppor- 
tunity to appear before you today and present the Marine Corps position on this 
important legislation. 

The Supreme Court of the United States has: said that  i t  is  "the primary busi- 
ness of armies and navies to fight or be ready to fight wars should the occasion 
nrise." Echoing that  theme our Commandant, General Barrow, noted that  "the 
hest Kind of war is  the one we do not hare to fight." The Marine Corps and the 
S a v y  deter war "through strength, deter through being ax ailable and ready" and 
by being capable of being put "near the guy who is about to make mischief." The 
Marine Corps is today deployed around the world near these "mischief makers." 
Those who are not so deployed are  preparing to assume that  role. This projection 
of force in order to maintain peace requires a peacetime Corps on a practically 
constant wartime footing. 

The unique circunlstances under which our profession of arms is pursued de- 
mand that  me have a military justice system which allows the commander to re- 
spond swiftly and effectively to incidents of misbehavior, if he i s  to maintain 
the high degree of discipline which is the hallmarlr of an effective fighting force 
capable of carrying out i ts  mission. I t  is  axioamatic, of course, that  the military 
justice system must also accord to those subject to the time honored, fundamental 
rights guaranteed by the U.S. Constitution and Anglo-American jurisprudence 
hetween these two objecti1-es is, I suggest, the litmus by which to test the prac- 
tices and procedures of the military justice system. Before we reaffirm a n  old 
 bracti ice or adopt a new one, we should ask-does i t  protect fundamental rights 
i ~ n d  does i t  contribute to a more effectire and efficient judicial system for our 
unique society? The proposals presented to you by the General Counsel meet this 
test. 

Another matter that should be considered is  that  many of the practices ad- 
dressed by this legislation were adopted a t  a time when lawyers were not re- 
quired participants in  much of the court-martial process. In  order to protect the 
accused from the will-meaning, but sometimes inadequate practice of law by non- 
lawyers performing in the roles of "counsel," and "judge," elaborate pretrial and 
posttrial safeguards were adopted. When the code was later modified, requiring 
1:~wyer participation a t  all levels of the court-martial process, these changes were 
u~erely grafted onto the old essentially non-lawyer system. We now have a profes- 
sional trial judiciary and a trial bar that  is  second to none. There is  no longer any 
need to protect an accused from the inadequacies of those not schooled in the law. 

I believe that the proposed legislation will eliminate needless and burdensome 
procedures without any unfavorable impact on the rights of the accused. The 
effect of eliminating these unnecessary procedures coupled with the adoption of 
sel-era1 new measures-military judge sentencing, and increasing the jurisdiction 
of special courts, for example-will be n more effective and efficient military 
justice system. Passage of this legislation mill be a major step toward adapting 
the Uniform Code of Military Justice to war-time requirements without sacrific- 
ing any cherished principles of due process. 

I recommend passage of the legislation a s  presented to you by the General 
Counsel. 

Senator JEPSEN. YOU express in your statement that there is no 
longer any need to protect the accused from the inadequacies of 
those not schooled in the law, professionally and so on, you have people 
in your own service that essentially provide the lawyers and judges. 
I appreciate that. 



General TIERNAN. I n  that regard I would like to add one further 
footnote. That is the fact that the Marine Corps has complete confi- 
dence and I am speaking for the Marine Corps commanders now, in the 
quality and depth and expertise which our judiciary now has, which 
has been a change as compared to seveml years past. 

I don't think it is a question really of the loss of commanders' pre- 
rogatives as much as it is the question of increasing the efficiency of 
the system. 

SENTENCING BY THE MILITARY JUDGE 

Senator JEPSEN. Along those lines, Mr. Taft, what is so unique about 
the military that dictates sentencing by a jury? 

Mr. TAIT. There are many aspects of the military justice system that 
are unique. General Bruton referred to the one that has most to do 
with the point you raised about sentencing by the members and that 
is the role of the commander and other officers in the system. 

The system is for them. The nature of their role is what we have 
been concerned about with this proposal, and we have essentially not 
resolved those concerns. I t  should be borne in mind that the member 
sentencing is only done where the accused does not request judge-alone 
sentencing. What he now has is the option to get member sentencing 
when he does not request trial by the judge. 

Our feeling is that where the accused wants to have member sen- 
tencing i t  involves the officers of his command in decision of the court- 
martial. I n  such cases, the extent of the sentence is a matter in which 
the command has a role. 

Because we have not been able to resolve our doubts about these 
issues in the time that we have had to consider this, we are reluctant 
to adopt this provision at this time. We would like to study it further. 

Maybe General Bruton would like to elaborate further. 
Mr. PRINCIPI. I think yon raise an important point. If  the accused 

wishes to be sentenced by the judge alone, the accused must also con- 
sent to be tried by the judge alone. This is no option. I s  that correct? 

I n  other words, with this option of being sentenced by the judge 
alone the accused can still request and receive a trial by his or her 
piers? 

Mr. TAFT. That is the way your proposal is, that the accused would 
retain the option of having members determine guilt or innocence, but 
he would not have the option of selecting them for sentence. 

Senator JEPSEN. General Bruton ? 
General BRUTON. I agree with the statement Mr. Taft has made. I 

consider an important part of the problem to be what is an appropriate 
sentence and who is making the judgment. It might be said that judges, 
professional ,l jndges, can better make appropriate sentences. 

However, I believe a blue ribbon panel of officers and enlisted men 
could perhaps be the people who give the appropriate sentence. As a 
matter of fact, I believe in the Air Force thlat the judqes often m w e  
their sentences, appropriate as they may be, by what the court members 
in similar cases are sentencing. 

I t  is very difficult to say that judges give consistent sentences and 
court members do not. I think statistics do not show one is more con- 
sistent than the other. 



Finally, I think that the uniformed members have a duty to sit on 
courts not only to find the facts, but I think it is an appropriate part 
of their training to be commanders and to judge what the needs of their 
community are and what an appropriate sentence should be. I t  is part 
of their training and part of their duties. I do not think that should 
be divorced from them. 

Senator JEPSEN. Does anyone want to comment on the fact that 
Federal courts and a vast majority of the State courts do in fact have 
judges determine sentences? 

General CLAUSEN. I f  I may, I would like to add a footnote to the 
comments of General Bruton. 

I don't think it is a question of confidence in the judiciary. We have 
had an independent judiciary in the Army since 1958. I am confident 
that they are able to both make findings and also adjudge sentences 
that are appropriate. 

The question I believe is whetlier i t  is appropriate at this time to 
take something away from the soldier, the right to not only be judged 
by his peers, bnt also to be sentenced by his peers which the soldiers 
have had since the Revolutionary days when we basically adopted the 
British Articles of War. 

Moreover, I think under the Elston Act in 1948 the Conmess Sam 
fit to allow the accused to choose to not only be judged, but to be 
sentenced, as well, by a court consisting of one-third enlisted soldiers. 
That is a right which I think we should be reluctant to take away from 
the soldier in the name of efficiency. 

Mr. PRINCIPI. I f  I could comment, juries certainly are capable, 
whether they are blue ribbon panels or otherwise, of discharging their 
responsibilities on the merits as triers of fact becaase the facts are 
based on a standard, either they exist or they do not exist. 

It mould seem to me that sentencing requires some expertise or 
knowledge of the reasons for punishment, the nature of the punish- 
ment, retribution, rehabilitation, defense. 

Isn't a judge who.is certified and has been sitting on a bench for a 
period of time better able to weigh those factors and impose an 
appropriate punishment than a blue ribbon panel or another group 
who never sat on a j u r ~  before or maybe just once or twice and are 
more likely to be svaved by the defense connsel 8 

General BRUTON. No. 
General TIERNAN. Yes. 
Admiral JENKINS. Absolutely. 
Mr. TAFT. I think. as you can see. there are varying views here. The 

point that has struck me is that in the present situation I have tried to 
introduce these pentlemen's views to each other. tried to ask them to 
persnade each other that they should have a different view. There is 
uncertainty as to the impact of this. There is not a consensus as to the 
desirability of it. 

I think that the comparisons hetiween the civilian system and the 
military system are good up  to a point, but in the end. as the chairman 
said in his opening statement, the systems are not identical and we 
should not force an identity of the two svstems where i t  mould disrupt 
or disturb the special character of the military. 

When yon get to the jury there is a very distinct difference between 



the jury that  you have in a civilian trial, which is drawn from the 
community a t  large, and the panel of members selected by the conven- 
ing authority t o  perform this duty and to carry out the responsibility 
that they have on a court-martial. 

They can be ordered, if that is necessary, t o  attend and to study all of 
the things that they should Imow and that  they should study to be 
good sentencers. They can be selected because they are skilled and 
knowledgeable on these points and they cannot be seleoted if they are 
not wise and good a t  that ]rind of thing. I t  is up to the convening 
authority. R e  would select, I am sure has selected, good panels, good 
people to serve on these panels, people in ~vhom he has confidence. 

This  is not a t  all to say that  what has been said about the judges and 
their abilitie's is not correct. Admiral Jenkins points out 87 percent of 
the Navy's sentences are done by judge-alone anvway. I am sure those 
judges are judging splendid sentences and we have the utmost confi- 
dence in them. 

You can go either way. The  question is whether you take the right 
away from the service member that  he has now. Before we do that, we 
ought to have a little more agreement and little more confidence than 
I have been able to sense in the experts with whom I have been talking. 

Senator JEPSEN. Before we move on t o  another subject here, in view 
of the divergence of views on this issue, would everyone here prefer 
to have a service option? I would like to take an inventory. I s  there 
anyone here that would prefer to have a service option on this issue? 

Admiral JENICISS. Mr. Chairman, the Navy position, which of 
course is subject to the discussion that the General Counsel has told 
you about, was developed with significant input from our line com- 
manders. I want to make i t  clear this is not a lawyer's position on this 
issue. 

The line commanders made their recommendations, and their rec- 
ommendations were for sentencing by jpdge alone. So, I would have to 
answer your question by saying that,  ~f there be no consensus on the 
subject and if in the wisdom of the Congress service option were pro- 
vided in this area, the Navy would clearly opt  for  sentencing by judge 
alone. 

Senator JEPSEN. Marines? 
General TIERNAN. Exactly the same position. 
Senator JEPSEN. Army ? 
General CLAUSEN. I can only give yon my personal view, Mr. Chair- 

man. We have not made a survey of all our commanders to the extent 
that the Navy has done by going out with a letter. 

I believe, based on my discussions with commanders as I have 
traveled about, that  the consensus would be to retain the present 
system. 

Senator JEPSEN. Air  Force? 
General RRUTON. The Air  Force would have the same view as the 

,lrmy. 
Admiral D.\NIELS. We wonld probably go  with the prior comments. 
Senator JEPSEN. Can you provide any data that each service might 

have on the nature of punishment imposed by judges and juries as well 
as views of naval commanders so that  we can assess i t ?  

Mr. T.~FT. We will be delighted to  do that. 
[The information follows :I 



Analys i s  of M i l i t a r y  Judges Versus Court Members Sentencing,  
Amy Court s-Mart ial   an-~u&82 

1. Average Days of Confinement Adjudged When t h e  Sentence 
Included Dishonorable Discharge 

JUDGE ALONE COURT-MEMBERS 
S a l e  and possess ion  of 
c on t ro l l ed  subs tance  1,161 1,598 

Larceny of $100 o r  more 1,326 2,108 

Rape 5,025 4,843 

2. Average Days of Confinement Adjudged When t h e  Sentence 
Included a Bad-Conduct Discharge 

JUDGE ALONE COURT-MEMBERS 
Sa l e  and ~ o s s e s s i o n  of 
c on t ro l  l ed  subs tance  181 294 

Larceny of $100 o r  more 254 304 

Rape 26 1 1,286 

w. The fo l lowing  d a t a  compares t h e  r e l a t i v e  sen tences  
of c o u r t s  composed of manbers and of m i l i t a r y  judges, based 
on a n a l y s i s  of 179 Courts-Martial t r i e d  between 1 October 1981 
and 31  March 1982: 

TYPE OF OFFENSE 

a .  Absences 
b. Assau l t s  
c. Drug Offenses  

(possess ion ,  
s a l e ,  t r a n s f e r ,  
conspiracy)  

COMPOSITION OF COURT 
AND SENTENCING IMPOSED 

Members M i l i t a r y  Judge 

None t o  12 mos. 2 mos 
2 mos. t o  3 y r s .  5 mos 
None t o  4 yrs .  None 

. t o  18 mos. 

. t o  10 y r s .  
t o  10  yrs .  



Forgery, Fraud, 3 y r s  t o  5 y r s .  
Bad Checks 
Housebreaking 8 mos. t o  5 y r s .  
Murder L i f e  (1  case)  

Orders Vio la t ions  12 mos. t o  18 mos. 
Rape, Child 12 mos. t o  20 y r s .  
Molestat ion 
Other Sex None 
Offenses 

t o  6 mos. 

Robbery 3 y r s  
Selling/Damage 6 rnos 

. t o  5 y r s .  . t o  5 yrs .  
t o  Gov't Prop. 
Thef ts /Larceny None t o  5 y r s .  

10 mos. t o  2% y r s .  

8 mos. t o  2 y r s .  
40 y r s .  t o  L i f e  

(2 cases)  
4 mos. t o  12 mos. 
8 mos. t o  8 y r s .  

8 mos. t o  6 y r s .  

7 rnos. t o  10 y r s .  
9 mos. t o  2 yrs .  

5 rnos. t o  4 y r s .  

A i r  Force 

The fol lowing ma te r i a l  summarizes t he  r e s u l t s  of an 
a n a l y s i s  i n  January 1982 of information i n  t h e  Air  Force 
Automated Mi l i t a ry  J u s t i c e  Analysis  and Management System. 
The da t a  base searched inc luded  6,634 ca se s  i n  ca lendar  
yea r s  1977 through 1981, i nc lu s ive .  A s  a  r e s u l t  of t e chn i ca l  
d i f f i c u l t i e s ,  about 300 o the r  ca se s  i n  t h a t  period were no t  
considered.  

Some caut ions  a r e  necessary when i n t e r p r e t i n g  t h i s  
information.  F i r s t ,  60 percent  of t h e  g u i l t y  p l ea  ca se s  
were t r i e d  by m i l i t a r y  judges s i t t i n g  alone.  This  imbalance 
would a f f e c t  i n t e r p r e t a t i o n  because p l ea s  of g u i l t y  a r e  
s i g n i f i c a n t  f a c t o r s  i n  mi t i ga t i on .  The method of t h e  s tudy  
a l s o  r equ i r e s  comment. This  s tudy  d id  not  c o n t r o l  such 
v a r i a b l e s  a s  t he  na tu re  of t he  of fense  o r  t h e  i n f i n i t e l y  
v a r i a b l e  c h a r a c t e r i s t i c s  of t h e  of fender  and t h e  circum- 
s t ances  of the  of fense .  Of course ,  any s tudy  t h a t  compre- 
hens ive ly  con t ro l l ed  t hose  v a r i a b l e s  would, a s  a  necessary 
r e s u l t ,  reduce i t s  d a t a  base s u b s t a n t i a l l y ,  perhaps t o  t he  
ex ten t  t h a t  t h e  r e s u l t i n g  comparison would be s t a t i s t i c a l l y  
i n s i g n i f i c a n t .  The fol lowing information is expressed i n  
raw counts ,  averages,  and percentages,  no t  i n  s tandard  
dev i a t i ons  o r  o the r  soph i s t i c a t ed  s t a t i s t i c a l  formats. A s  a  
r e s u l t  of t h e s e  two q u a l i f i c a t i o n s ,  r e l i a b l e  conclus ions  
drawn from t h i s  d a t a  must be l im i t ed  t o  genera l  t rends .  



AIR FORCE 

Sentence Comparison 

Mi l i t a ry  Judge Alone - Court Members 

6,634 General and Specia l  Courts-Martial 1977 t o  1981 

CATEGORY GENERAL COURTS 

JUDGE - MEMBERS 

Number of Cases1 
% of Total  

1977 
1978 
1979 
1980 
1981 
Sub Tota ls  

Total  
% of To ta l  

No. of Acqui t ta ls  
1977 3 17 
1978 1 11 
1979 2 15 
1980 7 3 2 
1981 0 13  

Tot a1 13 8 8 
% of Total  
t r i e d  by 2.2% 15.4% 

No. of Discharges: BCD, DD,  
1977 6 0 
1978 3 3 
1979 8 6 
1980 157 
1981 133 

Tot a1  469 
% of t o t a l  ca ses  
where a sentence 
was imposed, 
t o t a l  cases  t r i e d  
by each minus 
t h e i r  a c q u i t t a l s  82.5% 

Dismissal 
43 
4 7 
77 
101  
64 
332 

68.7% 

SPECIAL COURTS 

JUDGE - MEMBERS 



(Air Force Sentence Comparison Continued) 

CATEGORY GENERAL COURTS 

JUDGE - MEMBERS 

Honths Confinement a t  Hard Labor 

1977 1,312 95 4 
1978 478 1,189 
197 9 1,996 2,503 
1980 4,021 3,529 
1981 3,658 1,888 

Tot a1 10,745 9,703 

Ave Confinement pe r  case  i n  Months 

1977 19.0 13.8 
1978 10.4 14.1 
1979 19.8 24.1 
1980 21.1 25.8 
1981 22.7 21.2 

Five Year 
Average per  case 20.2 20.8 

Reductions i n  Grade 
To ta l  S t r i p e s  Reduced 

197 7 123 146 
1978 81  174 
1979 181 207 
1980 343 263 
1981 330 179 

T o t a l s  - 
Five year  1,058 96 9 

Average Reduction Per Case 
1977 1.8 2.1 
1978 1.8 2.1 
1979 1.8 2.0 
1980 1.8 1.9 
1981 2.0 2.0 

Five-Year 
Average Per  Case 1.9 2.0 

SPECIAL COURTS 

JUDGE - MEMBERS 



(Air  Force Sen tence  Comparison Continued) 

CATEGORY GENERAL COURTS 

JUDGE - MEMBERS 

No. of Cases i n  which Tota l  
F o r f e i t u r e s  were adjudged 

1977 2 4 
1978 9 
1979 3 2 
1980 57 
1981 5 6 

T o t a l  178  
% of A l l  Cases 
T r i e d  By: 31% 

(minus a c q u i t t a l s )  

Avg. P a r t i a l  F o r f e i t u r e s  
1977 
1978 
1979 
1980 
1981 

F ive  Year Avg.: 
( A c q u i t t a l s  f TF 
Cases Deducted) 

SPECIAL COURTS 

JUDGE - MEMBERS 

G u i l t y  P l e a  Cases  
1977 
1978 
1979 
1980 
1981 

T o t a l  No. of 
G u i l t y  P l e a s  

General  h S p e c i a l  Cour t s  Combined 
229 206 
250 246 
365 263 
608 323 
561 251 

% of a l l  c a s e s  t r i e d :  50% 
% of a l l  c a s e s  t r i e d  by: 60% 39% 

Five  year  t o t a l  l i f e  
s e n t e n c e s  imposed by: 2 1 



EXTRACT FROM NAVAL AUDIT REPORT T10180, ADEQUACY OF LEGAL 
SERVICES PROVIDED TO PACIFIC FLEET UNITS 

10. Sentencing by m i l i t a r y  judge a l o n e  
a .  Sentencing by members (h, j u r y )  r a t h e r  t h a n  

m i l i t a r y  judge a l o n e  causes  i n c o n s i s t e n c i e s  and d i s p a r i t i e s  
i n  punishment, somewhat d e l a y s  p rocess ing  of t r i a l s ,  can 
r e s u l t  i n  m i s i n t e r p r e t a t i o n  and p o s s i b l e  d i s m i s s a l  of t h e  
c a s e ,  and i s  i n c o n s i s t e n t  with procedures i n  o t h e r  F e d e r a l  
c o u r t s .  

b .  A r t i c l e  16 of t h e  UCMJ p r o v i d e s  f o r  t h e  r i g h t  of 
t h e  accused t o  be t r i e d b y  a  c o u r t  c o n s i s t i n g  of members o r  
by m i l i t a r y  judge a lone .  T h i s  r i g h t  r e f l e c t s  t h e  mandate of 
t h e  6 t h  Amendment t o  t h e  C o n s t i t u t i o n  (k, r i g h t  t o  t r i a l  
by p e e r s ) ,  and h a s  been i n t e r p r e t e d  t o  cover  s e p a r a t e l y  o r  
t o g e t h e r  t h e  t r i a l  on i t s m e r i t s  and t h e  s e n t e n c i n g  (MCM, 
p a r s .  4, 14, 15, 75 and 76) .  T h i s  i n t e r p r e t a t i o n  permi t s  
t h e  accused t o  e l e c t  t r i a l  and sen tenc ing  by members, 
c o n t r a r y  t o  o t h e r  Federa l  c o u r t s  where sen tenc ing  by members 
i s  n o t  allowed. 

c .  Sentencing problem would be a l l e v i a t e d  i f  a l l  CM 
s e n t e n c i n g  were provided by m i l i t a r y  judge alone.  

(1 )  I n c o n s i s t e n t  and i n a p p r o p r i a t e  s e n t e n c e  
( a )  C O s  p e r c e i v e  t h a t  one of t h e  major 

problems of m i l i t a r y  j u s t i c e  is i n c o n s i s t e n t  and i n a p p r o p r i a t e  
(h, l e s s  t h a n  adequate)  sen tences .  .While personne l  
s t a t e d  t h a t  bo th  judges and members were a t  f a u l t ,  f u r t h e r  
ques t ion ing  i n d i c a t e d  t h a t  t h e i r  comments were o f t e n  g e n e r a l  
and based on hearsay  r a t h e r  than  d i r e c t  knowledge a s  t o  who 
was r e s p o n s i b l e  f o r  t h e  " inappropr ia te"  sen tences .  A d d i t i o n a l  
review i n d i c a t e d  t h a t  members were g e n e r a l l y  t h e  cause  of 
l e s s  s e v e r e i n c o n s i s t e n t  sen tenc ing .  For  example, t h e  NLSO 
Subic Bay rece ived  compla in t s  about  t h e  adequacy of sen tences ;  
consequently,  t h e  NLSO i n i t i a t e d  a  biweekly a n a l y s i s  f o r  C A s  
showing t h e  o f f e n s e ,  s e n t e n c e ,  and who (h, member o r  
judge) awarded t h e  sen tence .  T h i s  a n a l y s i s  showed t h a t  t h e  
judge provided more a p p r o p r i a t e  and c o n s i s t e n t  sen tenc ing .  

(b)  I n c o n s i s t e n t  and i n a p p r o p r i a t e  s e n t e n c e s  
r e s u l t  from members because they o f t e n  have n o t  been c o u r t  
members p rev ious ly .  Consequently, t h e y  a r e  much more sus- 
c e p t i b l e  t o  t h e  " s t o r i e s "  and o t h e r  reasons  c i t e d  by t h e  
accused t o  m i t i g a t e  h i s  sen tence .  On t h e  o t h e r  hand, judges 
u s u a l l y  have heard t h e s e  excuses many t imes  and can  de te rmine  
what i s  meaningful and what i s  n o t .  

(c )  Another  reason  f o r  problems w i t h  sen tenc ing  
by members i s  t h a t  t h e  b e s t  personne l  o f t e n  a r e  n o t  a s s i g n e d  
t o  M s .  Commands p r e f e r  t o  r e t a i n  t h e i r  key personne l  f o r  
command o p e r a t i o n s  and day-to-day bus iness .  F u r t h e r ,  s e n i o r  
o f f i c e r s  a r e  o f t e n  cha l lenged  o f f  t h e  c o u r t .  Consequently, 
t h e  c o u r t  may be  composed of j u n i o r  o f f i c e r s  and o t h e r  
personne l  who a r e  a v a i l a b l e  o r  a r e  n o t  considered e s s e n t i a l  



t o  t h e  command. Although commands a r e  r e l u c t a n t  t o  a s s ign  
t h e i r  key personnel t o  C M s ,  they  complain when t h e  r e s u l t s  
of t h e  t r i a l  o r  t h e  sentence a r e  not  t o  t h e i r  l i k ing .  

(d) Perhaps a key f a c t o r  i n  t h i s  problem i s  
t h a t  sentencing by members pressures  t h e  judge t o  keep h i s  
sentence l i g h t e r  than  he  might otherwise. I f  h i s  sentences  
cont inual ly  a r e  perceived a s  t oo  harsh,  defendants would 
never e l e c t  sentencing by m i l i t a r y  judge alone,  thus  causing 
f u r t h e r  delays i n  processing C M s ,  exacerbating m i l i t a r y  
j u s t i c e  problems, and adversely a f f e c t i n g  CO percept ions  
regarding m i l i t a r y  j u s t i c e .  I n  summary, judges' sentencing 
is  t a p e r e d  by t h e  poss ib l e  i nc rease  o r  exc lus ive  e l e c t i o n  
of sentencing by members. 

( 2 )  Delays i n  processing CMs and poss ib le  
mi s in t e rp re t a t i on .  Jury sentencing may cause minor de lays  
i n  processing C M s ,  due t o  t h e  i n s t r u c t i o n  and d e l i b e r a t i o n  
process. With members, t h e  judge must i n s t r u c t  t h e  jury  on 
a l l  aspec ts  of sentencing,  punishment, e t c . ,  which would not 
be required i f  he  alone were sentencing t h e  accused. Fur ther ,  
t he  process of i n s t r u c t i o n  by judge i s  subjec t  t o  misinterpre-  
t a t i o n  ( k ,  which would not  be requi red  i f  he  alone were 
sentencing t h e  accused. Fur ther ,  t h e  process of i n s t r u c t i o n  
by judge is  subjec t  t o  mi s in t e rp re t a t i on  ( k ,  members do 
not  c o r r e c t l y  understand t h e  judges' i n s t r u c t i o n )  r e s u l t i n g  
i n  e r r o r s  which can lead t o  d ismissa l  o r  overturning of t h e  
case.  In  add i t i on ,  t h e  d e l i b e r a t i o n  process of a group of 
people i s  o f t e n  more time-consuming than  t h e  judge alone. 

d.  Sentencing by judge a lone  previously has  been 
proposed t o  and r e j e c t e d  by t h e  l i n e  community because of 
perceived inadequacies and inappropr ia teness  of sentences.  
Some personnel be l i eve  t h a t  t h e  checks and balances on 
judges provided by the  member opt ion  is necessary t o  p ro t ec t  
t h e  accused. However, f o r  t h e  reasons discussed i n  para- 
graph c . ,  we be l i eve  t h a t  t h e  l i n e  community's f e a r s  a r e  not  
warranted and t h a t ,  i n  f a c t ,  punishment would be more con- 
s i s t e n t  and appropr ia te  when awarded by judge alone.  That 
i s  not  t o  say  t h a t  i ncons i s t enc i e s  between judges i n  d i f f e r e n t  
a r ea s  w i l l  be el iminated;  r a t h e r ,  sentencing i n  one loca t ion  
would be r e l a t i v e l y  cons i s t en t  and known by concerned personnel. 

~ecommendit ion 19.  OJAG take  a c t i o n  t o  r e q u i r e  
t h a t  a l l  CM sentencing be awarded by m i l i t a r y  judge alone. 

CINCPACFLT Comment. CINCPACFLT agrees  t h a t  t he  
m i l i t a r y  judge should determine t h e  sentence f o r  a l l  CMs.  
The conclusion t h a t  m i l i t a r y  judges impose more s i g n i f i c a n t  
and cons i s t en t  sentences  i s  f u r t h e r  supported by t h e  r e s u l t s  
of a recent  sentencing seminar conducted by t h e  C i r c u i t  
Mi l i t a ry  Judge, I s l and  J u d i c i a l  C i r cu i t :  



Comparison of sen tences  

Non-JAGC o f f i c e r s *  
Sentence Rhode I s l and  Hawaii Judges** 

No. Percent  No. Percent  &. Percent  

BCD (no CHL) 2 6.6% 0 0.0% 0 0.0% 
BCD(someCHL) 2 6.6 4  7.1 2 1 4 . 3  
CHL (no BCD) 8 26.6 34 59.6 12 85.7 
No BCD o r  CHL 18 60.0 19 3 3 . 3  - O -  0.0  

Tota l  

* Inc ludes  Navy, Marine Corps and Coast Guard o f f i c e r s  
of var ious  ranks  a t t e n d i n g  Naval J u s t i c e  School Senior  
Of f i ce r  Course. ** Inc ludes  Navy and Marine Corps JAGC o f f l c e r s  of 0-4 t o  
0-6 rank. 



Mr. TAFT. Let me make one comment on the problem of the service 
option. I see a difficulty not only in one service opting to do something 
different from another service. 

I f  you give the service an option. you. give it  an option not only to 
do it, but you give an option to change l t  back if they are dissatisfied 
with the system. I vi-ould not think i t  mould be desirable for the Con- 
gress to authorize the service secretary to go to  judge-alone when he 
feels like it, and to go back to members the next year if he does not 
think it  is working. 

I t  is not the type of subject where he ought to have that type of dis- 
cretion to  reverse, not only to  vary from the Secretary of another serv- 
ice, lout to vary from his own predecessors and change his mind. I 
think that the serviceman's system demands more consistency than 
that. 

A PUNITIVE ..2RTICLE CONCERNING DRUGS 

Senator JEPSEN. Mr. Taft,  do you believe that it  is the Congress 
responsibility to be directly involved in the control of the drug prob- 
lem in the Armed Forces? 

Mr. TAFT. Indeed I think it  would desire to do so. 
Senator JEPSEN. The punitive articles of the Uniform Code of Mili- 

tary Justice ~ o u l d  proscribe certain activities from simple unanthor- 
izecl absence all the way to murder. I f  drugs are a serio~ls threat and 
impediment to military readiness and constitute a substantial percent- 
age of all prosecutions, why do you oppose a specific statutory provi- 
sion pertaining to  that activity 1 

Mr. T A ~ .  Mr. Chairman, we are in the process of specifying through 
Executive order the sort of precise penalties aclclressing drug of- 
fenses that yon have discussecl. The  traclitional way of dealing ~ i t h  
penalties ancl punishments has been for the President to establish 
them under article 56 of the TTCMJ. 

My belief is that this has worked well. It preserves the flexibility. 
1 am not a t  all persuaded that the President has not acl~pted the 
correct sentences nor do I believe that the Congress has thct view. 

I think if the Congress felt that the President were not establishing 
the correct sentence levels, then it  would have the authority to estab- 
lish minimnn~ or maximum pnnisl~nimts. 

I don't think that is the case here. I n  the circumstances where me 
can establish appropriate punishments through Execntive order, that, 
is the route that Te  h a w  traditionally honorecl and tha+ I would 
favor. 

Senator r J ~ r s ~ N .  When was the last time a mannal change was 
made to deal more forcefully and clirectlv with the  tremmclons drug 
problem that \I-e have been experiencing in the past years? 

Mr. T.4m. 1 am not sure when the last one was. TVc hnve one in 
the works riqht now if I am not mistaken. 

Senator .TEPSEN. That, mas 30 pears ago. 
341.. T.2m. I t  is about time wc chnnpe that ancl that is what we are 

doing. 
Senator .JEPSEN. Isn't i t  true that  y011r proposed mannal chnnqes 

were expedited after l e m i n q  that a provision in S. 2591 oontaind 
a specific rlrng offenw article? 



Mr. T A ~ .  I am not sure that is the case. I f  i t  was the case, I rthink 
that is a good thing, they should have been expedited. 

[Additional information follows :] 
On April 13, 1982, the Department of Defense published notice of a public 

comment opportunity with respect to the proposed amendments. 47 Fed. Reg. 
15823. The amendments contained a proposed effective date of October 1, 1982. 
The comment period, which closed on .June 28, 1982, was followed by routine 
coordination within the executive branch. The President signed the amendments 
on September 27, 1982. Exec. Order No. 12383, 47 Fed. Reg. 42317, with an 
effective date of October 1, 1982. 

Senator JEPSEN. I f  more flekibility is what you need, do you have 
ally suggestion to the drug article provision in S. 2521 other than de- 
leting i t ?  

Mr. Ttim. We have no further suggestion. I leave it up to the others 
llere. 

Senator JEPSEN. Any suggestion ? 
General CJAUSEN. My own view, sir, a t  least my own personal view, 

is that I don't know that  there is any objection to having a provision 
specifically in the code to deal with the drug problem. 

AS you mentioned, there are, of course, specific articles dealing with 
AWOL and a number of other offenses. 

Senator JEPSEN. SO that we are starting from the same base, the rec- 
oninlendation was that you keep the provisions regarding the drug 
problems in the manual, not by statute. I guess we are just exploring 
why. 

General CLAUSEN. My thought, sir, is that we ought to retain the 
traditional way of dealing with punishment in the manual. I see no 
reason why there should not be a specific article that outlaws the use 
of drugs. 

We have articles that  outlaw AWOL, rape, murder, robbery, all of 
those things. However, the Congress, in its wisdom, over the years has 
elected, with only a very few exceptions, to allow the President to es- 
tablish the punishment for  those offenses. There are very Pew excep- 
tions to that  in the manual. 

I think i t  is wise, personally, for that to be vested in the Executive. 
Tt is so easy to adjust those over the years as times change and different 
needs arise and of course that has been done over the years in a num- 
ber of instances. 

Senator JEPSEN. SO we define i t  in  the article and let the punishment 
he decided by the President? I s  that  satisfactory? 

General CLAUSEX. My personal view is that  that  would be just fine, 
sir. We have done that  with every other offense. 

Senator JEPSEN. Any comments? 
We have some additional questions for the record. 
Thank you very much. This has been very interesting. I look for- 

ward to moving along and working on this. 
The clisciplines that  we have talked about are in my opinion the 

same disciplines we need not only in the military, but also in all other 
areas including the minor ones, the pebbles in the basic school system, 
family unit, on up to the big shoulders of the Supreme Court legai 
area. 

I n  the absence of what some people think, that  there are no abso- 
lutes, which I think is totally erroneous, there are few things that  pre- 
vail today to sharpen and strengthen both justice and a t  the same time 



discipline, which is something that is very much needed and in my 
opinion shared by many others, very much wanted, by the young, and 
when I say young I mean very young. 

There are also some questions about which I would like to have Mr. 
Principi have an exchange of ideas with you. If  you could, I would 
ask you to remain and I will excuse myself. I have to go to discuss a 
noncontroversial item called Radio Marti with the Foreign Relations 
Committee. Thank you. 

Mr. TAFT. Mr. Chairman, thank you very much for the opportunity 
to appear and for your consideration of this important legislation. 

COURT OF MILITARY APPEALS RETIREMENT 

Mr. PRINCIPI. Mr. Taft, the Court of Military Appeals has a retire- * 

ment program which is much less attractive than for any other judges 
in the Federal system, including Tax and Bankruptcy Court judges. 

I n  your opinion should this inequity be corrected? 
Mr. T A ~ .  Yes, we believe that the present retirement system is 

inequitable and that it should be remedied. We do not want to get 
specifically into the proposing of a retirement system. 

We do not oppose any solution to this problem that is agreeable 
and supported by the court. itself. We think that it is something that 
they should be the prime movers on. 

We specifically do not oppose and could happily support the provi- 
sion in S. 2521 or any other resolution. This inequity should not be 
allowed to exist. 

Mr. PRINCIPI. I have another personnel-related question and i t  is 
for the Judge Advocate General. 

I know the chairman believes it is important for the military serv- 
ices to be represented by highly qualified attorneys to discharge the 
myriad of responsibilities of the uniformed services. For attorneys 
under the current compensation system, are the services capable of 
meeting their recruiting and retention goals for these highly qualified 
counsel ? 

General CLAUSEN. I can only say that a t  the present time we are 
doing very well which I believe is a combination of enlarged output 
of law students throughout the TTnited States and also economic 
conditions. 

I would point out that under the recently enacted legislation, the 
Defense Officer Personnel Management Act, we no longer will be 
able to bring lawyers into the Army as captains. Rather they will be 
brought in as first lieutenants. We will have our firstclass of those 
in October. 

The first lieutenant makes about 15 percent less than ,a captain. 
Exactly how that is going to affect our recruiting efforts I am not 
able to say at this time. It will probably have some effect. 

Mr. PRINCTPI. Any other comments? 

MILITARY LEGAL ASSISTANCE 

Mr. Taft, a number of bills have been introduced to provide legal 
assistance to members of the Armed Forces and their dependents. 



I believe the bill provides a statutory basis for military legal 
assistance. 

Does the Department support that proposal? 
Mr. T A ~ .  We support the idea of providing a statutory basis for 

legal .assistance. We do a fair amount of legal assistance a t  the 
moment. We would like to do more. We are proud of what we do 
now. 

At  the moment we don't require a statutory basis to do it, but we 
support a statutory basis as long as i t  did not turn i t  into some sort 

- of a requirement for an entitlement-type situation. We have limita- 
tions on the legal services we can provide to meet the desires of two 
million people in uniform. 

If  we were to have the statutory basis it would be helpful. We 
would support i t  as long as we had the caution I mentioned. 

Mr. PRINCIPI. Would i t  be helpful in getting dollars for the legal 
assistance program? I s  that the primary purpose for budgeting? 

Mr. TAFT. I have heard t,hat the point has been raised that the 
statutory responsibilities of the Department should have first claim 
on scarce dollars. I don? believe that this led us to neglect the prov!- 
sion of legal assistance substantially, but if anybody thought that lt 
would be helpful to  have it statutorily established, i t  might have an 
impact. 

It would not have an impact on me as to  the amount of dollars 
t,hat should be allocated to  it, or on many people. If  there are some 
people out there who think a statutory basis is necessary, we can solve 
that little problem for them if we have to. 

WAIVER O F  APPEAL 

Mr. PRINCIPI. I have just one further question. 
We both agree that there is no necessity for a,utomatic appeal in all 

cases. The chairman agreed with your statement i t  represents an in- 
efficient use of judge advocate resources and unnecessarily delays con- 
sideration of cases in which the appeal is important to the accused 
or to the system in general. 

We disagree, however, on the necessity for a signed, written waiver 
of appeal. I don't believe there is such a requirement in our Federal 
or State courts. It would seem to me that a recommendation for a 
signed, written waiver evidences a lack of confidence in military judges 
and counsel to adequately advise, counsel and represent the accused. 

It would also seem to me it wouId again lead to frivolous appeals 
and in no way would stop the accused from alleging that counsel was 
incompetent or incorrectly advising him by telling him to sign that 

. written waiver of appeal. 
Could you comment on this or perhaps the Judge Advocate General 

could comment on this necessity for this signed, written waiver. 
Mr. TAFT. There are two ~ o i n t s  I wish to  make and others may 

wish to  add comments. 
One is that what you say about the civilian system is, of course, true. 

We are moving from a system where we have automatic reviews in 
that direction. Whether we should go the whole way, go just part of 
the was, or not permit the waiver at all, is a question we have resolved 
by taking a step in that direction. 
P think i t  might be wise to still require that the signature be there, 



in which case we will go only halfway to the civilian system. We are 
headed in that direction. Whether we need to go the whole way a t  this 
time is not so clear. 

The second point that I would make is that the military appeal, the 
appeal that is available in a court of wi1itar.i. rel-iev. is of a different 
character from what is available on the cirilian side. The person who 
does not appeal in the civilian courts basically loses his opportunity 
to challenge errors of law in the proceecling belor. 

On the military side there is much more anilable at the appellate - 
level. Consideration of the appropriateness of the sentence is of par- 
ticular importance. Because there is more at stake in an appeal and 
you can win more and get consideration of more issues in an appeal 
in the military system than yon can on the civilian side. We perhaps 
have included this caution before the waiver is effective. 

Mr. PRINCIPI. Thank you, sir. 
Minority counsel has a few questions. 
Mr. B~sozzr. Isn't another difference, Mr. Taft, that generally in 

the civilian system you may have the same counsel that is following 
the case through whereas in the military system you have a separate 
appellate counsel ? 

Mr. TAFT. Yes. As I understand it, the waiver mould be done by the 
trial counsel and you mould only subsequentlv get to see your appel- 
late counsel. You might think that he had made a mistake. 

ROLE O F  THE CONVENING AUTHORITY 

Mr. B~sozzr. I have iust a couple of questions relating to the revi- 
sions to the pretrial and posttrial role of the convening authority. 

There has been some comment here about the reaction of military 
commanders to some of these proposals. I wonder if the judge advo- 
cates have gobten any reaction to the proposals that would modify 
somewhat the role of the convening authority as a reviewer and the 
pretrial process in general of the court-martial, whether reactions are 
favorable, negative or what? 

Mr. TAFT. I believe it has been favorable from the reports I have 
been given. Perhaps some of the iudge advocates general would like 
to tell us abont the specific accolades they have received. 

General CLAUSEN. I certainly agree with Mr. Taft. My conversa- 
tions with Army commanders over a number of years leads me to say 
that they would welcome an opportunity not to be burdened with 
some of the things with which they are now charged. 

The main truth of the matter is that both the pretrial advice and 
posttrial reviews today are written not primarily for the commander 
a t  all, but for lawyers and military judges here in Washington. 

Admiral JENKINS. That certainly is supported in the Navy. 
General BRUTON. Air Force commanders appreciate being included 

in the process. However, the proposal limits, not necessarily excludes. 

PRETRIAL ADVICE 

Mr. Bmozzr. Let me ask a specific question abont the pretrial advice 
in the mav both proposals would be changed. 



The staff judge advocate would have responsibility for rendering 
legal opinion or legal advice before the convening authority to  refer 
the case to a general court-martial. 

Ts there any concern on your part that this could lead to a situation 
where a convening authority really wants to send the case to trial, that 
he would pressure or try to influence the staff judge advocate to pro- 
vide him with the necessary finding to do so ? 

Mr. TAFT. I think bhat in such a situation where the convening au- 
thoriity wants to send the case to trial this is unquestionably communi- 
cated to the staff judge advocate, but in no way that I am aware of, 
should this result in the staff judge advocate shaping the legal advice 
that they give in responses. 

The staff judge advocate may be aware of the convening authority's 
interest, but his professional obligation is to provide the convening 
authority with straight legal advice. If  the evidence, in their judg- 
ment, is not suEicient or if an offense is simply not stated, I have no 
doubt but that they will tell him so. I think the convening auhhority 
would like to know it because i t  is not going to do him any good, even 
if he wants to send this case ahead, if it has the type of legal defect 
that the staff judge advocate should be pointing out to him; it is not 
going to do the staff judge advocate any good if he does not point it out 
and the convening authority sends i t  on and ultimately i t  gets thrown 
out for just recisely that reason. 

General 8 LAUSEN. I agree with Mr. Taft as a point of emphasis. 

RECORD O F  TRIAL 

Mr. BESOZZI. We have also made or there are some revisions made in 
these proposals concerning access to the record of trial and notice of 
appeal would have to be filed in the certain cases before a complete 
record would be prepared. 

In a situation where the defense counsel mould need access to that 
record of trial in order to ureuare his uosttrial brief or uosttrial 
rebuttal, would these proposah <n your viim permit him to &t access 
to the record of trial ? 

Mr. TAW. I believe that thev would where he showed that that was 
something that he needed. I n  &r bill there are up to 40 days after the 
case is over before the convening authority is out of his ability to issue 
extensions for filing a clemency petition. 

I would think within that period of time if the defense counsel made 
a request for the record to be prepared, there is no question that it 
could be prepared and made available to him and I would expect that 
to be the practice. 

Mr. BESOZZI. I have two more questions. One relates to the extension 
of the jnrisdiction of the special court-martial. 

I wonder if you could elaborate somewhat, one, on your understand- 
ing of why the jurisdiction of the special court martial is set at 6 

. months' confinement initial17 and why you think that rationale has 
now gone by the wavside and you need to extend jurisdiction? 

Mr. T A ~ .  I would defer to peogle with more experience, but my 
impression is special courts-martizl empowered to adjudge 6 mor&hs' 
confinement. were created almost. 70 years ago. At. t.hat time, there was 



no military judiciary to preside over special courh-martial. Lawyers 
mere not involved in courts-martial to protect the rights of the accused 
a t  that time. Now we have judges, lawyers, and appellate tribunals. 
Perhaps and a t  that time it seemed to the Congress that 6 months 
should be the maximum that should be allowed without the protection 
which today is routinely available in that forum as well as in the 
others. 

SENTENCES BY SPECIAL COURTS-MARTL4L 

Mr. BESOZZI. Would you provide for the record any estimates that 
you may have about how many cases are currently going to general 
courts-martial that you expect will wind up  in special courts-martial. 

Mr. TAFT. We could provide data on what cases in general courts- , 
martial have resulted perhaps in sentences of less than a year. I don't 
know that our expectation would necessarily be borne out. I think 
maybe the historical data would be better. You could look at i t  and 
reach your conclusions. 

Admiral DANIELS. We have 80 percent a t  this point. 

BOARDS FOR CORJiEC!ITON OF MILITARY RECORDS 

Mr. BESOZZI. One last question relating to the provisions of the 
jurisdiction of the boards for correction of military records. 

I s  this basically an outflow of the decision here in the court of ap- 
peals in Baxter v. CZaytor where the court of appeals here in the 
District indicated that the boards for correction of military records 
do have the power under current law to  correct a discharge or to 
remove a discharge that is part of and parcel of a court-martial 
conviction ? 

Mr. TAFT. Yes, we are very concerned about that and I think par- 
ticularly about some of the dicta in that case, about how even the 
DRB's might have this authority. We think that this glimmer ought 
to be snuffed out. 

The way to  do that is to make it very clear in the statute that they 
do not. 

Mr. B~sozzr. Is the proposed change to  the discharge review board 
jurisdiction also an outflow of that ? 

Mr. TAFT. Yes, insofar as that was suggested as a possibility in that 
case. I don't want to  limit our support for these provisions to  simply 
describing it as a reaction to n court decision. We affirmativelv support 
the idea that these boards should not have that authority. We don't 
want them to have it. We don't want them t o  have it now and we don't 
want them to have it in the future. 

Mr. BESOZZI. Do you happen to know if there was ever any con- 
sideration given t o  appealing that case or taking that case to  the 
Supreme Court 8 

Mr. T A ~ .  I am not familiar with that. 
Admiral JENKINS. Yes, the services strongly supported such anpeal. 

The Solicitor General, for all of those good reasons that Solicitor 
Generals have when they don't take i t  forward, decided not to go 
forward. 

Mr. TAFT. Did he suggest perhaps we could get a legislative remedy? 
Admiral JENKINS. AS a matter of fact that was one of his 

suggestions. 



Mr. BESOZZI. I have additional questions for the hearing record. 
Mr. PRINCIPI. We will submit additional questions for the record. 
Thank you very much. . 
Mr. TAFT. Thank you. We will be glad to respond. 
[Questions with answers supplied follow :] 

AUTHORITY OF JUIM-l.ES TO SUSPEND SENTENCES 

Senator JEPSEN. All a re  opposed to the Military Judge having suspension 
authority. What is your opinion on juries having this authority? Do Federal and 
State court judges have this authority? 

Mr. TAFT. We would oppose authorizing the court members to suspend sen- 
tences for the same reasons that  we oppose granting such power to the military 
judge. Federal civilian judges have the authority to suspend sentences. 18 U.S.C. 
!j 3651. I n  the civilian system, unlike the military justice system, the judges also 
have the power to appoint probation officers, direct their activities, monitor the 
probationer, and revoke suspension. 18 U.S.C. 5s 3654-55. The military judiciary 
is not situated or staffed in  a manner that  permits such administrative responsi- 
bilities, and these duties would be particularly difficult in  time of armed conflict. 
Every state .jurisdiction currently authorizes i ts  courts to impose some form of 
probation, although the form and terminology of the action varies from State 
to State. See Standards for Criminal Justice $18-2.3 (American Bar  Ass'n 1980). 

CONFINEMENT AT HARD LABOR FOR ONE YEAB 

Senator JEPSEN. Mr. Taft,  what is the basis for your recommendation that  the 
protections afforded a n  accused when a bad-conduct discharge is  adjudged by 
a special court-martial apply when confinement is for  more than six months? 
Currently, there is no such right unless the accused received confinement a t  hard 
labor for one year. 

Mr. TAFT. The proposal for extending the jurisdiction of special courts-martial 
to include 1-year's confinement is based, in part,  on the analogy to the civilian 
sector, in which the dividing line between a misdemeanor and a felony is  1-year's 
confinement. 18 U.S.C. l ( 1 ) .  I n  the civilian sector, 6-months' confinement is  the 
dividing line between petty offenses and other misdemeanors. If we are  to expand 
the jurisdiction of special courts-martial, this is a n  appropriate dividing line 
between those cases in which there is review in the field and those cases in  which 
there is full appellate review by a Court of Military Review. 

NON-JUDICIAL PUNISHMENT 

Senator JEPSEN. AS long a s  the committee is considering various changes to the 
Code can you advise us whether the  current structure of Article 15, Non-Judicial 
Punishment, meets the needs of the operational commander? 

Mr. TOT. The Code Committee has not brought to my attention any official 
information which indicates the services a r e  experiencing any difficulties with 
current Article 15 procedures. Non-judicial punishment under the provisions of 
Article 15 is the most important tool the commander possesses for handling minor 
disciplinary problems in his unit. The primary rules governing Article 15 a r e  
set forth in the Manual for Courts-Martial and implementing regulations. As a 
general matter, there is substantial room to revise these rules to meet opera- 
tional needs without amending the UCMJ. I n  any case, i t  would not be wise to 
tamper with current law without first conducting a thorough evaluation of the 
need for change, to include staffing with the Joint Service Committee on Military 
Justice and the Code Committee. 

VIEWS OF THE OPERATIONAL COMMANDER 

Senator JEPSEN. I would like to ask The Judge Advocates General whether 
you have solicited the views of the combat and operational officers on changes 
they feel are  necessary to enhance the administration of miiltary justice? 

Could you please solicit their views and provide a list of recommended changes 
to the committee? 

General CLAWSEN. The Judge Advocate General is constan-tly soliciting the 
views of operational commanders and combat officers. Through Article 6 visits 



and commanders' conferences, The Judge Advocate General continuously super- 
vises and monitors the administration of military justice. These amendments 
address not all, but many of the commanders' concerns. For  example, there is 
general concern about the insanity defense, and possible changes to this defense 
are  now under study. However, the present proposals represent the most urgent 
changes. These changes, which are  needed now, have all been carefully evaluated. 

Admiral JENKINS. The combat and operational commanders are  in general 
agreement that  the military justice system has become too complicated, time- 
consuming, and not responsive to the best interests of good order and discipline. 
They feel that during combat operations these problems will be exacerbated, and 
that the system may very well fail  to meet the needs of the operational mission. 
I n  particular, the commanders are  concerned that  the ability to refuse non- 
judicial punishment and summary cpurts-martial mill be disruptive to opera- 
tions, jeopardize good order and discipline within the command, and divert im- 
portant material and manpower assets from operations to the processing of 
courts-martial. The experience of the Navy in the recent Indian Ocean crisis 
emphasized many of these military justice shortcomings and placed a severe 
strain on the ability of the Navy to adequately respond to the military justice 
and discipline needs of the commanders. Commanders are  i n  agreement that  the 
system needs a n  overhaul to curtail the pre- and post-trial delays and to pro- 
vide a system which responds quiclcly and fairly to the needs of the commander 
and to the accused. Operational commanders also do not feel the nonjudicial 
pimishment currently meets their needs to maintain good order and discipline 
within their commands. The effectiveness of nonjudicial punishment is  the 
prompt disposition of minor offenses. The timeliness and certainty of punish- 
ment a re  important factors to correct the individual and to establish a deterrent 
effect for  the command. To this end, commanders feel that the right of refusal 
of nonjudicial punishment a t  shore-based commands destroys the effectiveness of 
nonjudicial punishment. The commander must then refer the matter to a court- 
martial and be subject to the resultant delays and uncertainties. Commanders 
also feel that  the authority to impose confinement a t  nonjudicial punishment is  a 
tool that  would enhance the effectiveness of nonjudicial punishment. 

General BRUTON. The last sentence of Article 6 ( a )  of the code reqi~ifes the 
.Judge Advocates General to "make frequent inspections in  the field in the super- 
vision of the administration of military .justice." We take this responsibility very 
seriously, and we consult both judge advocates and commanders on those trips. 
We also exchange ideas in  annual conferences of staff judge advocates of and 
within the major commands. From time to time, I ask both field commanders 
and staff judge advocates for their position on various proposals a s  they arise. 
I t  is my impression after 2 years that neither commanders nor staff judge ad- 
vocates are  united in support of any major changes proposed by S. 2621 to the 
code except on the proposal to increase the juri'sdiction of special courts-martial, 
on which I polled commanders through their staff judge advocates before these 
hearings. On all other issues, one finds the di'sparity of views that  one would 
expect to find in other areas, and that leads me to conclude that the code re- 
quires no changes beyond those that  we have proposed. 

NONJUDICIAL PUNISHMENT 

Senator JEPSEN. AS long a s  the committee is considering various changes to 
the Code, can you advise us whether the current structure of Article 15, non- 
judicial punishment, meets the needs of the operational commander? 

Mr. TAFT. The Code Committee has not brought to my attention any official 
information n7hich indicates the services are  experiencing any difficulties with 
current Article 15 procedures. RTon-judicial punishment under the provisions of 
Article 15 is  the most important tool the commander possesses for  handlinq minor 
disciplinary problems in his unit. The primary rules governin:. Article 15 are  set 
forth in the Manual for Courts-RIartial ancl implementing regulations. As a gen- 
eral matter, there is substantial room to revise these rules to meet operational 
needs without amending the UC3I.J. In any case, it  would not be n+e to tamper 
with current law without first conducting a thorough evaluation of the need for 
change, to include staffing with the Joint Service Committee on RIilitary Justice 
and the Code Committee. 

DESIGNATION O F  COUNSEL 

Senator JEPSEN. Under Article 27, your proposal would have the designation 
of counsel be made in accordance with Secretarial regulations. Should the 



designation of associate defense counsel under Article 38 also be made in 
accordance with Secretarial regulations? 

Mr. TAFT. Counsel and assistant counsel a re  detailed under Article 27 of our 
bill in accordance with Secretarial regulations. I f  the accused obtains individ- 
ual military counsel under Article 38, and requests retention of his detailed 
counsel as  associate defense counsel, i t  is  our view that  the convening authority 
will be in the best posiiton to make the assessment as  to whether the accused 
should be represented by two attorneys, each of whom may have a different 
supervisor. We would not object, however, if the legislation permitted this deter- 
min.ation to be made in accordance with Secretarial regulations. 

APPEAL BY THE GOVERNMENT 

Senator JEPSEN. Should the amendment to Article 62 concerning government 
appeal contain a requirement that  the trial counsel certify to the military judge 
that  the appeal is not taken for the purpose of delay and that the evidence is 
essential to the case? Bee North Carolina General Statutes 15A-979(c). Could 
this be accomplished in the Manual for Courts-Martial rather than in the UCMJ? 

Mr. TAFT. I n  federal civilian prosecutions, 18 U.S.C. 8 3731 requires the govern- 
ment attorney to certify to the court "that the appeal is not taken for purpose 
of delay and that the evidence is a substantial proof of a fact material in the 
proceeding." We would not object if the amendment to Article 62 were to contain 
such a requirement. Alternatively, such a requirement could be set forth i n  the 
Manual for Courts-Martial a s  part of the President's responsibility to provide 
rules for trial procedure under Article 36. 

BECORD OF TEUAL 

Senator JEPSEN. Should the record of trial be prepared before the convening 
authority takes action on the case under Article 60? 

Mr. TAFT. Under both our proposal and under S. 2521, the convening authority 
is not a n  appellate reviewing tribunal ; rather, he acts on the sentence solely a s  
a matter of command prerogative. H e  cannot increase the sentence beyond the 
sentence adjudged a t  trial. I f  the convening authority determines that all o r  
part of the record is  necessary for the exercise of command prerogative, or if the 
accused requests a specified portion of the record in order to prepare his sen- 
tencing submission, those aspects of the record will be prepared under procedures 
that will be set forth in the Manual for Courts-Martial. I f  the accused, however, 
is satisfied that  the convening authority can act on the case adequately on the 
basis of the matters set forth in the accused's petition, the service record, and 
the findings of the court-martial, and the convening authority does not believe 
that  these matters require further amplification, there is no need to prepare a 
complete record of trial before the convening authority a'cts. 

ACTION BY THE CONVENING AUTHORITY 

Senator JEPSEN. Who will compile the information to be used by the  convening 
authority in acting on the case? 

Mr. TAFT. The information will be compiled by the convening authority's staff 
judge advocate or legal officer in  accordance with procedures that will be set 
forth in  the Manual for Courts-Martial. 

LEGAL REVIEW BY THE CONVENING AUTHOEUTY 

Senator JEPSEN. To what extent do accused persons now receive relief a s  a 
result of disapproval of findings by convening authorities acting in a n  appellate 
review capacity in  the field? 

Mr. T ~ T .  The following data  is available for the Navy for calendar year 1981 : 
in  1,881 special courts-martial, the convening authority disapproved a finding 
in only three cases ; in 164 general courts-martial, the convening authority dis- 
approved a finding i n  only one case. The data base from which these figures were 
derived d w s  not indicate whether there was a sentence reduction in the four 
cases. The Army surveyed three large installations, Fort Hood, Fort Bragg, 
and Fort Knox, encompassing six general court-martial jqrisdictions, for calen- 
dar  year 1981. Out of 373 special courts-martial in which a bad-conduct discharge 
was adjudged, a finding was disapproved by the convening authoritg in  two cases. 
There was no sentence reduction in either case. Out of 163 general courts-ma'rtial 
resulting in a conviction, the convening authority disapproved a finding in One 
case. I n  that case, the confinement was reduced by the convening authority from 
18 months to 15 months. 



WAIITR OF THE RIGHT TO AE'PEAL 

Senator JEPSEN. Should an accused be permitted to waive his appellate rights 
a s  part of a negotiated pretrial agreement? 

Mr. TAFT. Under our bill, the decision a s  to whether the case should be 
appealed will not be made by the accused until after the convening authority 
takes his action. Nothing in our bill changes current military law precluding pre- 
trial agreements that  involve a forfeiture of the right to appeal, the right to 
representation by military appellate counsel, and the right to consideration by a 
Court of Military Review of sentence appropriateness. See United States v. Mitts, 
12 M.J. 1 (C.M.A. 1981). It should be noted, however, that  a plea of guilty bars 
appellate review of most issues, except for matters such a s  voluntariness of the 
plea, competence of defense counsel, and the government's compliance with the 
terms of a pretrial agreement. See. e.g., Blackledge v. Allison, 431 U.S. 63 (1977), 
Tollett v. Henderson, 411 U.S. 258 (1973) ; Pontaine v. United States, 411 U.S. 213 
(1973) ; Santobello v. United States, 404 U.S. 257 (1971) ; Boylcin v. Alabama, 
395 U.S. 238 (1969) ; Unitad States v. Joseph, 11 M.J. 333 (C.M.A. 1981). 

A PUNITIVE ARTICLE ON DRUGS 

Senator JEPSEN. What is  your view on the punitive article on drugs set forth 
in  Chief Judge Everett's statement before this subcommittee on September 16, 
1982 ? 

Mr. TAFT. Executive Order 12383, 47 Fed. Reg. 42137 (1982), amending the 
Manual for Courts-Martial, addresses our needs. We would have no objection to 
the amendment as  proposed by Chief Judge Everett, if i t  were amended by strik- 
ing out ", Without a valid prescription or other legal authorization of justifi- 
cation," and By inserting "wrongfully" in  lieu thereof. This would avoid the 
impIication that the government will be required to prove the absence of a legal 
authorization or justification. Instead, use of the word "wrongfully" would per- 
mit the government to rely on the inference of wrongful possession in the absence 
of evidence to the contrary, particularly if Congress makes i t  clear that  the 
change to the UCMJ would be consistent with the definitions and inferences in 
the amendments to the Manual for Courts-Martial in  Executive Order 12383. 

PREEMPTION OF DRUG-RELATED OFFENSES 

Senator JEPSEN. Would such an article preempt the prosecution of drug-related 
offenses under Article 134 or prosecutions under Article 92 for violation of serv- 
ice regulations conserning drugs, drug use or drug paraphernalia? 

Mr. TAFT. The preemption doctrine does not apply unless Congress intends a 
specific "punitive article to cover a class of offenses in a complete way." United 
States v. Kick, 7 M.J. 82, 85 (C.M.A. 1979). The preemption doctrine will not 
apply if the legislative history makes i t  clear that  the new article does not pre- 
empt prosecution of drug paraphernalia offenses, nor does i t  preempt prosecution 
of other drug-related offenses under Articles 92 and 134 when such offenses a re  
not covered by the new article. 

DISCHARGE REVIEW 

Senator JEPSEN. DO you have any statistics concerning the number of special 
courts-martial cases reviewed by the Discharge Review Boards and the number 
in  which relief is granted? 

Mr. TAFT. In the Army, ten special courts-martial were reviewed during calen- 
dar  year 1980. None of the cases resulted in a grant of relief. For the period from 
1950-80, there were 1,587 applicants concerning special courts-martial cases. Dur- 
ing that 30-year period, relief was granted in '77 cases. The Navy does not keep 
separate statistics for court-martial cases. I ts  overall upgrade rate is 14 percent, 
and i t  estimates that  the rate in court-martial cases is  significantly lower. The 
Air Force Discharge Review Board reports that  39 special courts-martial cases 
were reviewed in 1981. Six were upgraded to General; one was upgraded to 
Honorable. 

Senator JEPSEN. Will elimination of Discharge Review Board jurisdiction over 
special courts-martial remove any important safeguard as  to the rights of mili- 
tary accused? 



Mr. TAFT. Under our proposal the accused who receives a bad-conduct dis- 
charge from a special court-martial is represented by qualified counsel in a trial 
in which a military judge presides in virtually all cases. His case will be reviewed 
for clemency and a s  a matter of command prerogative by the convening author- 
ity. The case is  then subject to review on issues of law, fact, and sentence ap- 
propriateness by the Court of Military Review. Errors of law may be subject to 
further review in the Court of Military Appeals and the Supreme Court. After 
direct review is completed, the accused may petition the Service Secretary for 
clemency under Article 74, and may subsequently seek clemency from the Cor- 
rection Boards under 10 U.S.C. $1552. At the present time, the Discharge Re- 
view Boards may review a bad-conduct discharge imposed by a special court- 
martial for purposes of clemency. As illustrated by the data provided in response 
to a previous question, military accused do not submit a significant number of 
applications for such review. The DRBs grant the applicant a hearing a s  a mat- 
ter of right (whereas the Correction Boards generally resolve cases on the basis 
of a records-only review). However, considering the multiple layers of review 
otherwise available to the accused in which he has a hearing as  of right, we do 
not believe that elimination of DRB jurisdiction over courts-martial removes 
an important safeguard a s  to the rights of the accused; rather, i t  eliminates a 
review procedure that  was established prior to enactment of the UCMJ, and 
which has outlived its usefulness in light of the many protections afforded the 
accused under the UCRSJ. 

SIZE AND BTATUB O F  THE COURT O F  MILITARY APPEAL8 

Senator JEPSEN. Does the Department of Defense still favor a 5-member court, 
a s  proposed in 1980 and approved by the House? Do you still favor complete ad- 
ministrative independence for the Court of Military Appeals a s  set forth in that  
legislation? 

Mr. TAFT. The goal of the 5-member court is stability in the Court's member- 
ship, which will have the long-term benefit of strengthening the precedential 
value of the Court's opinions. We have had a stable court since 1980, and the 
earliest that  the term of any of the present judges will expire is 1986. Although 
we continue to believe that  a 5-judge court is  desirable, me do not think that the 
composition of the court should be changed until there is a vacancy on the court. 
To increase the size of the Court before then would be to introduce the very in- 
stability we are  trying to avoid. 

The Court of Military Appeals is a n  independent tribunal, and we respect that  
independence. Under Article 67 of the UCMJ, the Court is located in  the De- 
partment of Defense "for administrative purposes only." With the support of 
the Court, we proposed legislation in 1980 to give the Court complete statutory 
independence. The Court has not asked us to reintroduce that  legislation in  the 
97th Congress. We would have no objection to such legislation. 

SUPREME COURT REVIEW 

Senator JEPSEN. IS the concept of Supreme Court review consistent with the 
intent of Congress in  establishing the Court of Military Appeals a s  the highest 
court in the military justice system? 

Mr. TAFT. Prior to the enactment of the UCMJ in 1950, civilian court review 
of courts-martial was virtually non-existent, with very limited review over ques- 
tions of jurisdiction. Indeed, even within the armed forces, review of courts- 
martial prior to enactment of the UCMJ did not involve formal advocacy before 
appellate tribunals. Congress changed that  in 1950, by creating an independent 
civilian tribunal, the Court of Military Appeals. 

The Court of Military Appeals regularly interprets federal statutes, execu- 
tive orders, departmental regulations, and i t  also determines the applicability 
of constitutional provisions to members of the armed forces. The decisions of 
the Court are  of considerable importance to our nation because they impact di- 
rectly on the rights of servicemembers, the prerogatives of commanders, and the 
public perception of the fairness and effectiveness of the military justice system. 
Because the Court of Military Appeals has  institutionalized civilian judicial r e  
view Of courts-martial, the authority for the Supreme Court to review decisions 
of the Court of Military Appeals is a natural step in the evolution of the mili- 



tary justice system. As I noted in my statement, the Court of Military Appeals 
will remain the primary judicial authority on the UCMJ because i t  is  unlikely 
that  the Supreme Court will grant review in any but the most important cases. 
Accordingly, there is no reason to believe that  the proposal will substantially 
change the military justice system a s  we know it today. 

The Court of Military Appeals is an independent judicial tribunal. It has 
demonstrated a willingness to strike down provisions of the Manual for Courts- 
Martial and departmental regulations, and to interpret provisions of the UCMJ 
in a manner that adds procedural requirements or limitations. Such a develop- 
ment is a natural outgrowth of the creation of a civilian tribunal. Although we 
may object to certain decisions, we support the Court as  an institution. When the 
Court overturns a rule or adds to a statute on nonconstitutional grounds, we can 
amend the rule or seek a congressional amendment. However, the absence of 
Supreme Court review means that we cannot obtain judicial review of a decision 
by the Court of Military Appeals. This means that  the Court of Military Appeals 
can render a decision as  a matter of constitutional law interpreting a rule or stat- 
ute in a manner that  we would consider inconsistent with the views of the intent 
of Congress or the views of the Supreme Court, and we would not be able to ob- 
tain Supreme Court review. When I mas General Counsel a t  the Department of 
Health, Education, and Welfare, I would have found i t  unthinkable that a court 
could have held one of our regulations to be unconstitutional, and that we would 
not have had the opportunity to seek review by the Supreme Court. The rules of 
the Department of Defense, which go to the heart of the disciplinary process, cer- 
tainly are  no less important. 

The existence of a specialized tribunal does not militate against Supreme Court 
review. The new Court of Appeals for the Federal Circuit is quite specialized, 
combining the jurisdiction of the former Court of Claims and Court of Customs 
and Patent Appeals. I cannot conceive of any reason why the Supreme Court 
should be considered competent to exercise its discretion to review decisions of 
the Court of Customs and Patent Appeals, but not decisions of the Court of Mili- 
t a ry  Appeals. In  practice, the Supreme Court has reviewed only a handful of 
cases from the Court of Customs and Patent Appeals every decade, leaving that  
court a s  the primary authority within its specialized jurisdiction. The same is 
likely to be true with respect to the Court of Military Appeals, given the limited 
number of military cases in which the Supreme Court is likely to grant review. 

I n  addition, a s  noted in  Middendor f  v. H e n r v ,  425 U.S. 25 (1976), the Supreme 
Court will not necessarily defer to the Court of Military Appeals on issues of 
constitutional law raised through collateral attack. Under the current state of 
affairs, this means that  the accused, but not the government, may initiate actions 
invoking the Supreme Court's jurisdiction. That  is an unsatisfactory way to 
manage a system of jadicial review. 

Senator JEPSEN. I n  your judgment, have there been any cases in  recent years 
in which there is a reasonable likelihood that  the Supreme Court would have 
granted review had the authority set forth in your bill been in existence? 

Mr. TAFT. I n  Middendor f  v. H e n r v ,  425 U.S. 25 (1976), the Supreme Court 
granted review and overturned a lower court decision that had invalidated the 
UCMJ's provision for summary courts-martial without the right to counsel. The 
Court of Military Appeals had reached the same conclusion a s  the lower court 
in United S t a t e s  v. A l d e r m a n ,  22 C.M.A. 298, 46 C.M.R. 298 (1973), and i t  is 
reasonable to believe that the Supreme Court would have granted review and 
overturned the Court of Military Appeals decision. 

There have been other cases, however, in which the absence of a parallel 
collateral attack has left the government without a means of seeking review 
of an adverse decision of the Court of Military Appeals on vital issues. This 
has been a particular problem with respect to matters related to drug abuse. 
In  one line of cases, the court held that courts-martial had no jurisdiction over 
most off-post drug offenses, including those involving a military police officer 
and his subordinates. E.g., United S t a t e s  v. Cons, 6 M.J. 351 (C.M.A 1979). In  
another line of cases, the Court substantially limited the ability of the govern- 
ment to use the results of routine administrative inspections a s  evidence in 
courts-martial. S e e  e.g., United S t a t e s  v. T h o m a s ,  1 M.J. 397 (C.M.A. 1976) ; 
U.S. V. Rober t s ,  2 M.J 31 (C.M.A. 1976). Fortunately, subsequently decisions have 
ameliorated the negative impact of these decisions. H.g.,  Uni ted  S t a t e s  v. T r o t -  
t i er ,  9 M.J. 337 (C.M.A. 1980) (court-martial jurisdiction extends to virtually 
all  off-post drug offenses) ; Uni ted  Bta tes  v. Middle ton ,  10 M.J. 123 (C.M.A. 
1981) (sustaining use in courts-martial of the fruits of a commander's tradi- 



tional inspection). For  the purposes of this question, however, i t  is  important 
to note that  these decisions illustrate the vital issues considered by the Court 
of Military Appeals. Although we cannot say with absolute certainty that the 
Supreme Court would have granted review in the above cases, or that  i t  would 
have ruled in the government's favor if review had been granted, i t  is  certain 
that the absence of Supreme Court review meant that  the government had no 
choice but to accept those decisions and their restrictive effect on our ability 
to counter drug abuse in the military. 

Senator JEPSEN. What is the position of the American Bar Association on the 
issue of Supreme Court review? 

Mr. TAFT. In 1979, the House of Delegates of the ABA endorsed creation of 
appellate jurisdiction in the Supreme Court to review decisions of the Court 
of Military Appeals upon writ of certiorari. The ABA Standing Committee on 
Military Law submitted a letter in favor of legislation to accomplish that goal 
to the House Armed Services Committee on February 7, 1980. The ABA reiter- 
ated this position in  testimony before your Subcommittee on September 16, 1982. 

BIZE OF THE COURT O F  MILITARY APPEALS 

Senator JEPSEN. What is the position of the American Bar  Association on 
the size of the Court of Military Appeals? 

Mr. TAFT. On February 7, 1980 the ABA's Standing Committee on Military 
Law submitted a letter to the House Armed Services Committee in favor of 
pending legislation to increase the size of the Court to 5 judges. 

&EVIEW I N  THE OFFICE OF THE JUDGE ADVOCATE GENERAL 

Senator JEPBEN. Should reviews in the Office of The Judge Advocate General be 
conducted only by persons certified a s  military judges (even though not neces- 
sarily designated a s  military judges a t  the time of such service?) 

Mr. TAFT. There is  no need to require that  review in the Office of The Judge 
Advocate General be conducted only by persons certified as  military judges. Such 
reviews are  conducted by experienced judge advocates with extensive back- 
ground in military criminal law. For example, in the Army, all case reviewed by 
The Judge Advocate General are  forwarded to the Examination and New Trials 
Division, which is currently headed by a retired colonel (who was formerly a 
judge on the Army Court of Military Review), and to which are currently 4 
judge advocates, all  of whom are  lieutenant colonels. That  office carefully 
examines each case, and prepares a written opinion a s  appropriate. That opinion 
is forwarded through the Chief of the Criminal Law Division, who i s  a colonel, 
for his consideration and recommendations, and then through two General 
Officers before it reaches The Judge Advocate General for his action. 

Within the naval service, the review functions of The Judge Advocate General 
pursuant to Article 69, UCMJ, a re  performed by the Deputy Assistant Judge 
Advocate General (Military Justice). The officer assigned to these duties is  a 
senior judge advocate, normally a n  0-5 or 0-6, with extensive experience and 
background in military justice matters. The incumbent is a n  0-6 and a former 
judge of the Navy-Marine Corps Court of Military Appeals. All judge advocates 
assigned to the Military Justice Division a re  experienced in military justice with 
a variety of backgrounds as  military judge, appellate counsel, staff judge advo- 
cate, and a s  a trial or defense counsel. I t  is  not considered necessary nor desir- 
able to restrict the assignment for  review to only persons certified as  military 
judges. As a practical matter, the assignment of the review functions will, in  
most cases, be to a judge advocate certified a s  a military judge; however, from a 
personnel manning and management standpoint, such a n  assignment may not 
always be practicable. Similar considerations apply to the Air Force. 

CONSISTENCY WITH MANUAL REVISION 

Senator EXON. I understand that work presently i s  ongoing with respect to  a 
major revision to the Manual for Courts-Martial. How do the changes proposed 
by the DOD proposal and S. 2521 fit in with the efforts to revise the Manual? 

Mr. TAFT. The Manual for Courts-Martial contains the rules promulgated by 



the President under Article 36, UCMJ (pretrial, trial, and post-trial rules),  
Article 56, UCMJ (table of maxim'um punishments), and the President's author- 
ity as  Commander-in-Chief. The Manual is being revised completely to accom- 
plish the following major goals : 

1. Provide for compliance with the mandate of Article 36 ( that  courts-martial 
use the rules applicable in Federal criminal trials insofar as  the President deems 
practicable and not contrary to or inconsistent with the UCMJ) ; 

2. Clearly separate binding rules from nonbinding commentary ; 
3. Review current rules to make sure that  they comply with the mandate of 

Article 36 ; 
4. Ensure that the rules adequately account for the disciplinary needs of the 

armed forces in times of war and in times of peace ; and 
5. Make appropriate revisions to accommodate changes in caselaw and practice 

since the 1969 revision to the Manual. 
The administration's bill, and the general principles set forth in  S. 2521, are  

consistent with these goals. Any changes made to the Manual to implement these 
amendments could be incorporated in  the overall Manual revision. 

SUPREME COURT REVIEW 

Senator EXON. Gentlemen, the DOD proposal would permit direct review by 
the U.S. Supreme Court of certain decisions of the U.S. Court of Military Ap- 
peals. Review would be sought via petitions for a writ of certiorari. Mr. Taft, 
how many such petitions does the Department estimate would be filed with the 
Supreme Court each year? Approximately what percentage of the Supreme 
Court's current certiorari docket would this number constitute? Based on cur- 
rent experience how many petitions each year do you expect would be granted 
by the Court? 

Mr. TAFT. The number of cases in  which a petition for certiorari will be filed 
depends on the number of cases submitted to the Court of Military Appeals in  
a given year, the types of issues that  arise, the action of the Supreme Court on 
other military or criminal law cases, and other factors that  do not lend them- 
selves to easy quantification. 

From a broad perspective, therware several ways to look a t  this problem. The 
first involves the impact on the number of cases potentially subject to Supreme 
Court review. In  that  last year for which data  are  available, the United States 
Courts of Appeal terminated 27,984 cases ' all of which were subject to Supreme 
Court review. By contrast, 162 cases' from the Conrt of Military Appeals would 
have been subject to review by the Supreme Court. This means that  our bill 
would produce an increase of only 0.58 percent in the cases potentially coming 
from the Courts of Appeal to the Supreme C o ~ r t . ~  

A second approach involves an examination only of those cases on the Supreme 
Court's docket. The Supreme Court docketed 4,417 cases during 1981. I n  the last 
five years, the number of cases reviewed by the Court of Military Appeals that  
would have been eligible for Supreme Conrt review under our bill would have 
ranged from a high of 440 in 1978 to a low of 143 in 1979, with an average of 
280 cases. I f  review were sought in every case, this would affect the number of 
certiorari petitions filed with the Supreme Court in the range of 3 to 10 percent 
per year. The average increase would have been 6.3 percent. 

The actual number is likely to be considerably less based on the following 
factors : - 

;Year ending J u n e  '30, 1982. 
- Year ending September 30, 1981. 
3 The  number of cases potentially subject t o  direct review in  t h e  S n ~ r e m e  Court i s  much 

r r ea t e r  t han  t h e  number of cases heard upon appeal from the  United States Courts of 
.ippeals i n  t he  year ending J u n e  30. 1982. Direct review in  t h e  Supreme Court i s  per- 
mitted in  t h e  following other  cases : a lower Article TI1 .Court decision invalidating a n  Act 
of Congress when t h e  United Sta tes  is a par tv  : a derision of a t h r e e - i u d ~ e  district cour t  : 
n decision of t h e  Court of Apneals fo r  t he  Federal Circuit  (formerly the  Conrt of Customs 
and Pa ten t  Anpeals and  the  Court of Claims. whose decisions were not  counted in t he  ied- 
em1 circuit decisions for  1982) : and decisions of t h e  Supreme Conrt of Puer to  Rico and 
t h e  highest court of n s t a t e  t h a t  turn  on a u e ~ t i o n s  of federal lnw. Recnl~sr  s t a t e  A+ 
cisions involving federal law a r e  not  subject t o  senarate stntiaticnl mensnrement. WP ennnot 
r ive  a reli?.hle estimate of t h e  to t a l  number of c l s e s  notentially subject t o  direct Snnreme 
Col1rt review. It i s  reasonable to  assume. h o w e v ~ r .  t h a t  thpse f lwres  wo i i~d  ,add snbstnn- 
tially to t he  27.084 cases heard in  t h e  United Sta tes  of Courts of Appeals. therebv fu r -  
ther  diminishing t h e  relative proportion of militnry justice cases t h a t  would be subject 
to dirpct review helom .O5 nercent. 



The Court of Military Appeals normally issues only slightly more than 100 
written o ~ i n i o n s  a vear. 

The solicitor G n e r a l  is  likely to  exercise firm control over government 
petitions. 

The mere availability of review does not mean that  every accused $ill seek 
review in the Supreme Court. For example, even though any amused can petition 
the Court of Military Appeals a t  government expenses to review an adverse 
decision by a Court of Military Review, quch petitions a re  filed in only about half 
the cases decided by the Courts of Military Review. Although i t  would be spec- 
ulative a t  best to translate these figures into a firm prediction of the impact 
on the Supreme Court, these figures suggest that  number of petitions is likely 
to be kept to a reasonable figure. 

With respect to the number of petitions that  a re  likely to  be granted by the 
Supreme Court, I would like to reiterate that  aspect of my prepared statement 
in which I emphasized that  i t  is  not our 'intention to displace the Court of Mili- 
tary Appeals a s  the primary interpreter of military law. The Solicitor General 
will ensure that the government only seeks review in occasional cases of great 
importance. The Supreme Court does not grant review in many cases. I n  1981, 
for example, the Court granted review in only 210 cases. The Supreme Court 
repeatedly has emphasized the unique nature of military law. I n  such circum- 
stances, and it is unlikely that  the Supreme Court will grant review in a sub- 
stantial number of military justice cases. The Court of Military Appeals, like the 
highest court of a state, will continue to be the principal source of authoritative 
interpretations of the law. 

Senator EXON. Under the proposal military lawyers could play a role in mili- 
tary justice cases which are  taken to the Supreme Court. Has there been any 
estimate of the impact of this additional workload on our existing military legal 
resources? Will we need more military lawyers to do this job? 

Mr. TAFT. We do not anticipate a significant workload, nor do we presently 
see a need for any increase in military lawyers to do this job. Each service now 
maintains government and defense appellate organizations that process thou- 
sands of cases each year before the Courts of Military Review and the Court 
of Military Appeals. Current Supreme Court rules limit petitions to 30 pages. 
40 copies must be filed. Those requirements a r e  relaxed when the accused meets 
the Supreme Court's indigency standards. The respondent can file a n  opposing 
brief subject to the same requirements. Often, the government does not even 
bother to file an opposing brief because it is apparent that  the case is not of a 
nature that is  likely to attract the votes of four Jusices for a grant of review. 
Further matters (reply briefs and supplemental briefs) a re  limited to 10 pages. 
There will be no other significant costs under our legislation. These requirements, 
including the time of counsel and support staff, should not add appreciably to 
the cost of maintaining the current appellate activities of the services. For 
example, more than 8,797 cases were filed with the Courts of Military Review 
and Court of Military Appeals in  1981, but only 162 cases from the Court of 
Military Appeals would have been eligible for direct review in the  Supreme 
Court. Even if petitions were filed in all oases, this amounts to less than 2 per- 
cent of the cases for  which the appellate divisions would be responsible. The 
actual costs a r e  not likely to be significant, particularly since the primary legal 
work in the case will have been done in preparation of the petition for review 
and briefs filed with the Court of Military Appeals. 

Senator EXON. Several members of the Supreme Court have spoken out in 
rather candid fashion about the Supreme Court's workload. Justice Stevens has 
been quoted a s  saying that  the Court is "too busy" and specifically cited the cer- 
tiorari docket. (U.S. News 6: World Report, August 23, 1982, p. 52). I n  view of 
these comments has the Supreme Court been formally asked for a position on the 
D m  proposal? If not, why not? 

Mr. TAFT. The responsibility within the executive branch for assessing the 
impact of legislation on the Supreme Court rests with the Department of Jus- 
tice. I t  is  not the practice of the Departmeut of Justice to seek the views of the 
Supreme Court on legislative proposals, and they did not seek the views of the 
Court on this bill. I t  should be noted, however, that  the Department of Justice 
has been extremely protective of the jurisdiction and workload of the Supreme 
Court. 

The portion of our bill dealing with Supreme Court review was first staffed 
within the executive branch durino; the 96th Congress. At that  time, the Depart- 
ment of Justice recommended limiting the opportunity for Supreme Court review 



along the lines now set forth in  our bill in  order to ensure that  the legislation 
did not add substantially to the workload of the Supreme Court. That  legisla- 
tion was cleared by the Office of Management and Budget in  1980 and was a p  
proved without dissent by the House near the end of the 96th Congress ; the ses- 
sion ended before the Senate could give consideration to the bill. The legisla- 
tion was reviewed by the Judicial Conference of the United States, chaired by 
Chief Justice Burger, in  1980. The Conference expressly declined to take a posi- 
tion on this matter, suggesting i t  was a subject to be considered by the Supreme 
Court. The Court, however, has not t e e n  a position since that time. Prior to re- 
introduction of the legislation in 97th Coflgress. the bill 1.c-as recoordinated with 
the Department of Justice. During the entire period of internal coordination and 
public debate during the l a d  two sessions of Congress, no expression of disap- 
proval has  been made by the Supreme Court. 

The impact on the Supreme Court's docket was considered carefully when the 
bill was drafted. This is  illustrated by contrasting the limits in our bill to the 
absence of limits on the reviewability of final decisions from the United States 
Courts of Appeals. Similarly, there is no limit on review of decisions of the high- 
est court of a state (or the Supreme Court of Puerto Rico) that  turn on ques- 
tions of federal law. As noted in our answer to a previous question, there were 
over 27,000 cases terminated last year just from the United States Courts of Ap- 
peals. A petition for certiorari may be filed in such cases no matter how insub- 
stantial the issue. 

Our bill, however, insures that  the case will not be subject to Supreme Court 
review if the Court of Military Appeals has not granted review. I n  1981 for ex- 
ample, the Court of Military Appeals terminated 2,128 petitions for review and 
petitions for extraordinary relief by declining to grant review, while i t  heard 
only 162 cases that  would have been subject to review in the Supreme Court 
under our bill. I n  other words, our bill would have authorized review in only 
about 7 percent of the cases before the Court of Military Appeals, whereas a p e  
tition for certiorari can be filed in  every case terminated by the United States 
Courts of Appeals without regard to the relative importance of the cases. 

Mr. EXON. If there has been no formal request for a Supreme Court position, 
can you state for the record-n behalf of that  Court-their position on this 
proposal? What is i t  and what is  the basis for your statement? 

Mr. TAFT. The Supreme Court is part of the judicial branch of government, and 
we would not presume to speak for the Court on this issue. I t  should be noted, 
however, that the primary concerns expressed by various members of the Court 
have involved the lack of finality in  criminal cases, the need for exhaustion of 
administrative remedies, the growing number of issues that  a re  subject to litiga- 

. tion, and the burden of resolving conflicts among the circuits on minor statutory 
questions. Our proposal, however, involves direct review of the decisions of a 
single court, the Court of Military Appeals. 

The Supreme Court has made i t  quite clear that it considers itself the final 
authority on questions of law involving members of the armed forces. In  Midden- 
dorf v. Henry, 425 U.S. 25 (19761, a collateral attack on the denial of the right to 
counsel in  summary courts-martial, the Supreme Court rejected previous deci- 
sions of the Court of Military Appeals concerning the applicability of the Sixth 
Amendment right to counsel in courts-martial. The Supreme Court, holding that  
summary courts-martial may be conducted without the presence of counsel, noted 
that  when "[dlealing with areas of law peculiar to the military branches, the 
Court of Military Appeals' judgments are  normally entitled to great deference," 
but that  the same degree of deference is not required in questions involving 
the determinations of Congress as  to the constitutional rights of members of the 
armed forces. Had i t  not been for a fortuitous parallel federal district court 
collateral attack on the congressional determination a s  to  summary courts- 
martial,* the government mould have been unable to challenge the ruling of the 
Court of Military Appeals on this constitutional issue. 

*Background Note: Three Tears hefore NW7endorf v. Henru was decided the Conrt of 
Military' Appeals reached the' opposite conclusion in U.S. v. Alderman 22 C.M.A. 298 46 
C.M.R.'298 (1973). In Alderman, the Court held that a soecial co&-t-martial's us; in 
sentencing of a summary court-martial conviction in whirh the accused had not  been 
~epresented by connsel violatecl the Supreme Court's ruling in  the civilian case of 
Argesinqer v. Han~lin, 407 U.S. 25 (1072) (defendant has a constitutional right to counsel 
in misdemeanor trials when confinement i s  imposed). The government had no way to  
appeal the decision in Alderman. Prior to the Alderman decision. however, a co l l~ tera l  
challenge to sllmmary courts-martial without counsel had been filed in  federal district 
court in the Henry case .  both the district court and court of appeals invalidated that 
portion of the UCMJ perhitting summary courts-martial without counsel. 



Disapproval of this legislation would be saying, in effect, that any accused 
potentially can raise a constitutional issue to the Supreme Court, but the govern- 
ment-no matter how important the interests affected by a lower court decision- 
never can initiate an appeal to obtain a decision by the Supreme Court on a con- 
stitutional issue. Given the strong support the Supreme Court has shown for the 
government's interests in  the military justice system, it is  difficult to conceive of 
the Supreme Court opposing some sort of power to review decisions of the Court 
of Military Appeals. 

Senator EXON. Finally, a r e  there any other Article I courts (LC., courts like the 
U.S. Court of Military Appeals) whose decisions are  not subject to review by the 
Supreme Court? What a re  those courts? 

Mr. TAFT. There a re  no other courts created by Congress under Article I of the 
Constitution whose decisions a re  not subject to review by the Supreme Court. 

SENTENCING BY MILITARY JUDGES 

Senator EXON. Would DOD or the TJAGS favor a system whereby the accused 
had an opportunity to waive sentencing by a military jury and be sentenced by a 
military judge? If not, why not? 

Mr. TAFT. We would not favor such a proposal. One of the primary arguments 
for sentencing by judge alone is  that i t  will promote consistency in sentencing. 
This would be undermined if the accused were allowed to choose the sentencing 
authority. If sentencing by the judge in noncapital cases is adopted, i t  should 
apply to all  cases. 

Senator EXON. Approximately what percentage of all courts-martial are  cur- 
rently presided over by military judges? 

Mr. TAFT. Army : General Courts-Martial : 57 percent; Special Courts-Martial 
(BCD) : 67 percent; Special Courts-Martial (non-BCD) : 71 percent. Average of 
all General and Special Courts-Martial : 63 percent. 

Navy : General Courts-Martial : approximately 60 percent ; and Special Courts- 
Martial : approximately 90 percent. 

Air Force: 
[ In percent] 

Combined special 
General Special and general 

courts-martial courts-martial courts-martial 

Calendar year: 
1977 ............................................................. 
1978 .............................................................. 
1979 .............................................................. 
1980 .............................................................. 
1981 .............................................................. 
1982 1 ............................................................ 

1977-82 average ........................................ 50 51 50 
- - 

I Through May 14, 1982. 
APPEAL BY THE GOVERNMENT 

Senator EXON. Who determines whether a particular order meets the criteria 
for the government to be able to exercise i ts  right appeal? I s  that decision review- 
able in  the military justice appellate system? 

Mr. TAFT. The decision to appeal will be made by the trial counsel a s  repre- 
sentative of the government. The Manual for Courts-Martial and service regula- 
tions will provide procedural requirements for approval by appellate counsel, 
who represent the government before the Courts of Military Review under 
Article 70, before a n  appeal is  filed. Further appeal to the Court of Military 
Appeals will be subject to additional procedural requirements for approval under 
the Manual for Courts-Martial and service regulations. The determination as  to 
whether the appeal meets the criteria of Article 62, a s  proposed, will be subject 
to review by appellate authorities. 

REVISIONS TO THE CONVENING AUTHORITY'S ROLE I N  PRE- AND POST-TRIAL REVIEW 
PROCESS 

Senator EXON. IS there evidence that  convening authorities are  increasingly 
less able to perform the tasks as  allocated to them under existing law? What 
evidence? 



Mr. TOT. We have full confidence in the capabilities of our convening authori- 
ties and their ability to perform assigned tasks in  the military justice system. 
The issue is  not one of capability; rather, i t  is the question of whether com- 
manders, whose operational and administrative responsibilities have grown 
increasingly complex, should be required to make judicial determinations a s  to 
matters in  which they normally rely on the advice of their staff judge advocates 
and the rulings of military judges. 

When courts-martial were composed of laymen and cases were tried by lay 
officers, there was a basis for requiring legal review in the field and action on 
issues of law by the convening authority. Today, virtually all cases a re  tried. 
before military judges and qualified attorneys, and all  cases that  would have 
required a post-trial review will be subject to consideration in a Court of Mili- 
tary Review, where the parties are  represented before the judges by appellate 
counsel. I n  that  context, a legal review by the convening authority is unnecessary. 

The commander will retain the central role. He will receive whatever matters 
a re  filed by the accused on the issue of sentencing; i n  cases that  would have 
received a post-trial review under current law, he will receive an SJA's recom- 
mendation, as  well a s  the accused's rebuttal. The Manual for Courts-Martial will 
provide detail a s  to what other materials he may consider in taking action on the 
case. He must approve any sentence, and may disapprove the findings and sen- 
tence in  whole or i n  part a s  a matter of command prerogative. Under our bill, he 
remains the central figure in  post-trial action, and me believe that  our procedure 
will provide him with better information in a more useful format than he now 
receives. 

Senator EXON. Mr. Taft, you state that  both proposals "eliminate any require  
ment for the staff judge advocate to conduct a legal review of the case." What is  
the nature of the staff judge advocate's action which is the basis for his "rec- 
ommendation" to the convening authority? If  i t  is not a legal review, what 
precisely will the staff judge advocate do? 

Mr. TAFT. Under current law, the convening authority acts as  an appellate 
authority, reviewing the rulings of the military judge on matters of law. The 
staff judge advocate provides him with an opinion that is  used in exercising 
this appellate function. 

This system was established prior to creation of the military judiciary and 
prior to the requirement that virtually all cases be tried by qualified judge 
advocates. Now that  judges and lawyers a r e  present in virtually all cases. and 
with the development of a n  extensive review system before qualified appellate 
authorities, there is no need for the convening authority to act as  a n  initial 
appellate tribunal. As a matter of command prerogative, however, it is essential 
that  the convening authority maintain the power to disapprove or modify the 
results of trial. The staff judge advocate, a s  the convening authority's senior 
advisor on military justice matters, is the person best qualified to make a recom- 
mendation to the convening authority a s  to how he  should exercise his powers. 
The staff judge advocate's recommendation will include the results of trial 
(i.e., findings and sentence), a summary of the member's service record, in- 
formation concerning pretrial restraint, the pretrial agreement (if aGy), and 
any other matters which the staff judge advocate, in his disrretion, determines 
to be relevant to the action of the convening authority. I n  addition, the accused's 
petition to the convening authority will be attached. The staff judpe advorate, 
in his recommendation, may discuss matters in the accused's petition. Finally, 
i t  will contain a specific recommendatioh a s  to the sentence, along with any 
appropriate recommendations a s  to the findings. 

Senator EXON. Mr. Taft,  in your proposal, the convening authoritv may order 
"proceedings in revision prior to taking action" on the sentence or findin~s. What 
is the differenw between a proceeding in revision and a rehearinq? Why do 
von propose that the convening authority's power to order a rehearing be 
eliminated? 

Mr. TAFT. A proceedinq in revision is conducted to correct a procedural omis- 
sion or defect in the trial. I t  is  used, for examde, to correct a twhnical error 
in announcing the findings or sentence, or to clarify the awnsed's nnderstanding 
of a pretrial agreement. I t  mav nnt be wed to correct snbstantial legal errors 
in the case. to deride contest~d issue, or to l i t i ~ a t e  new issues. 

A rehearing is conducted when a substantial legal errnr has r~sultecl in dis- 
approval of the sentence or the findings. I f  only the sentence is disapproved 
a rehearing is conducted on the sentenw. If  the findings also are disapprovd, 
the entire case must he retried. 



Convening authorities now have the power to order rehearings a s  part of their 
responsibility to review the case for legal error. I n  practice, convening author- 
ities rarely exercise the power to order rehearings. We recently checked with 
several major court-martial jurisdictions and found that in a one-year period 
only one rehearing had been directed by the convening authority as  a result of 
his action on the case. 

The power to order a rehearing is  related to the review of the case for legal 
error. We want to take that requirement off the convening authority's shoulders. 
The power to order rehearings is exercised so infrequently that  i t  is not worth 
retaining a t  a cost of requiring the convening authority to review each case for 
legal error. We would not object to allowing the convening authority to order 
rehearings in his discretion, so long a s  there is no obligation for him to review 
the case a s  an appellate tribunal or to review and act on petitions for rehearings. 

Senator EXON. Mr. Taft, you s tate  that  the "President may prescribe the 
specific form and content of the [post-trial] recommendation" of the staff judge 
advocate. What would you envision being included in that recommendation if 
this will not be "a formal legal review of the proceedings?" 

Mr. TAFT. The staff judge advocate, as  the convening authority's senior advisor 
on military justice matters, is  the person best qualified to make a recommenda- 
tion to the convening authority as  to how he should exercise his powers. The 
staff judge advocate's recommendation will include the results of trial (i.e., 
findings and sentence), a summary of the member's service record, information 
concerning pretrial restraint, the pretrial agreement (if any) ,  and any other 
matters which the staff judge advocate, in his discretion, determines to be rele- 
vant to the action of the convening authority. In  addition the accused's petition to 
the convening authority will be attached. The staff judge advocate, in his recom- 
mendation, may discuss matters in the accused's petition. Finally, i t  will contain 
a specific recommendation as  to the sentence, along with any appropriate recom- 
mendations a s  to the findings. 

Senator EXON. Please provide for the record a citation to the authority that  
failure to follow the pretrial requirements does not constitute jurisdictional 
error. 

Mr. TAFT. United States 1. Ragan, 14 C.M.A. 119,33 C.M.R. 331 (1963). 

NOTICE AND WITHDRAWAL O F  APPEALS 

Senator EXON. Both S. 2521 and the DOD proposal would change the existing 
system of automatic, nonmaivable appellate review of specific cases by requiring 
that a notice of appeal be filed by a n  accused. A notice of appeal also would be 
required to obtain TJAG review under Article 69. Won't defense counsel--espe- 
cially since obtaining a copy of the record is  contingent on filing a notice of 
appeal-be inclined to file such notices in all eligible cases? If not, why not? 

Mr. TAFT. I anticipate that a notice of appeal will be filed in a high percentage 
of cases. In  view of the power of the Court of Military Review to review the case 
for factual a s  well a s  legal sufficiency, and for sentence appropriateness, I would 
expect that  defense counsel recommend filing such a notice. However, 
there a re  some accused who simply want to get the case over with ancl do not 
want to wait for further review. For example, during the first six months of 1982, 
the accused waived appellate counsel in 574 cases submitted to the Navy-Marine 
Corps Court of Jfilitary Review (6.9 percent). This suggests that  there a r e  a 
sufficient number of cases in which waiver is likely to warrant this procedure. 

Moreover, we do not believe that the accused will file a notice of appeal simply 
to get a verbatim record. If the accused is sufficiently satisfied with the results of 
the proceedings and the convening authority's action to forego an appeal, it is 
likely that  he will be satisfied with a summarized record. 

Senator EXON. The DOD proposal is slightly different from S. 2521. What 
mould happen in a case under the UOD proposal where neither a notice of appeal 
or an express waiver of the right to appeal were filed in a timely fashion? 

Mr. TAFT. We think this i s  unlikely to happen. Military defense counsel are  
officers of the United States a s  well as  officers of the court, and there is  no reason 
to expect that  they would neglect to perform an important duty. Of course, 
because our legislation requires an express waiver. the case will be submitted for 
appellate review by a Court of Military Review unless there is an express waiver. 

AUTHORITY TO ORDER REHEARINGS AND PROCEEDINGS I N  REVISION 

Senator EXON. The DOD proposal eliminates certain authority fo r  the con- 
vening authority to  order a rehearing. S. 2521 would modify that authoritp to 



conform i t  with the notice of appeal system. Why should the authority currently 
contained in Article 63(a)  be eliminated? Doesn't the existing provision give 
the convening authority the opportunity to shortstop a case a t  the last minute 
before i t  must go into the appellate process? 

Mr. TAFT. This authority is  rarely used, and will become unnecessary under 
our proposal because the convening authority no longer will review the rul- 
ings of the military judge on issues of law. If a substantial error were brought 
to his attention, by the accused or otherwise, the convening authority could dis- 
approve affected findings or part of the sentence, as  a n  exercise of his command 
prerogative, and moot the issue for further review. If the error is a procedural 
omission, he could direct a proceeding in revision, under which the court-martial 
could meet again. If the error could only be corrected by a rehearing, the con- 
vening authority would take action and forward the case to the Court of &Mi- 
tary Review which could order a rehearing. We would not object to allowing 
the convening authority to order rehearings in his discretion, so long a s  there 
is  no obligation for him to review the case as  an appellate tribunal or to review 
and act on petitions for rehearings. 

REHEARING: EFFECT O F  CHANGE I N  PLEA 

Senator EXON. What is the scope of the problem of individuals not adhearing 
to a pretrial agreement a t  rehearing? Has the U.S. Court of Military Appeals 
dealt with this issue? 

Mr. TAFT. Currently, if a n  accused pleads guilty pursuant to a pretrial agree- 
ment, the convening authority is obliged to approve only a certain sentence in  
accordance with limits in the agreement. I f ,  on review before the Court of Mili- 
t a ry  Review or Court of Military Appeals, the accused successfully attacks his 
conviction, a rehearing may be ordered. At that  hearing, the accused may plead 
not guilty, and still be assured that  he will receive no sentence in excess of that  
approved by the convening authority under the agreement. For example, a n  ac- 
cused may plead guilty to robbery and receive a sentence of a dishonorable dis- 
charge, total forfeiture of pay and allowances, and confinement for 3 years. He 
may have had a pretrial agreement that the convening authority would not ap- 
prove any sentence in excess of a bad conduct discharge, total forfeiture, and con- 
finement for 18 months. When the convening authority takes action in accord- 
ance with the pretrial agreement. that becomes the maximum sentence which 
can be imposed a t  any rehearing, even if the accused effectively withdraws from 
the agreement by attacking his plea on appeal and pleading not guilty a t  a rehear- 
ing. Under the proposal the accused could not receive a greater sentence thau the 
one adjudged a t  the first trial, but the convening authority's action under the 
agreement would not affect the second trial. 

The Court of Military Appeals has  not considered this precise issue, but i t  has 
ruled that  the convening authority on rehearing may not approve a sentence that  
is more severe than the sentence approved by the convening authority after the 
first trial. United States v. Jones, 10 C.M.A. 532, 28 C.M.R. 98 (1959). 

EXTENSION O F  SENTENCES 

Senator EXON. Describe the problems or reasons for the changes proposed by 
DOD to current law regarding execution of seutences subject to Presidential or 
Secretarial approval. What is  your understanding of the policy behind the origi- 
nal enactment of those provisions a s  presently written? 

Mr. TAFT. Under current law. a sentence extending to death may not be 
executed until approved by the President. The President has  specified clemency 
powers. A sentence extending to dismissal cannot be executed until approved by 
the Secretary concerned. A punitive discharge or confinement for 1 year or more 
may not he executed until affirmed by a Court of Military Review and, in cases 
reviewed by it, the Court of Military Appeals. However, under Article 57, a sen- 
tence to confinement hecomes effective (even though not technically executed) a s  
soon as  adjudged by the conrt-martial: forfeitures become effective when ap- 
proved by the convening anthority if the case also involves confinement. Under 
Article 58a. if the sentencing includes a punitive discbarre. confinom~nt. or hard 
labor without confinement, a n  enlisted person is reduced automatically to grade 
E-1 upon the convening anthority's approval of the sentence, except as  otherwise 
provided in service regulations. 

The current form~ilation contains an unnecessary ambiguity hetween the lim- 



itations on execution of a sentence under Article 71 and the affirmative authority 
to impose punishment under Articles 57 and 58a. I t  also unnecessarily linlrs 
the effective date of forfeitures to the fact of confinement. The effective date of 
forfeitures should begin upon approval of the sentence by the convening author- 
ity, regardless of whether the case also involves confinement. The original intent 
of Congress was to insure that  the death penalty would not be imposed prior to 
Presidential review ; that officers would not be dismissed without review of their 
cases by the Secretary ; and that punitive discharges would not be executed with- 
out a legal review. H.R. Rep. No. 491, 81st Cong., 1st Sess. 33 (1949) ; S. Rep. No. 
486, 81st Cong., 1st Sess. 30 (1949). Our proposal is consistent with that intent. 
The reasons for permitting forfeitures to become effective upon the convening 
authority's action only in  the case of confinement involved a desire to preclude 
receipt of full pay and allowances by a person in confinement. Sec U?ziform Code 
of Military Justice: Hearings on H.R. 2498 Before a Subcommittee o f  the House 
Comnz. on. Armed Services, 81st Cong., 1st Sess. 1089-90 (1949). The legislative 
history, however, does not suggest any reasons for providing a different effective 
date for forfeibures in  cases not involving confinement. See H.R. Rep. No. 49, 
supra a t  27, S. Rep. No. 486, supra a t  24. 

Senator EXON. Why would DOD remove the existing requirement that  no sen- 
tence which includes confinenlent for 1 year or more may be executed until 
affirmed by a Court of Military Review and, in appropriate cases, by the Supreme 
Court? How, if a t  all does this proposal relate to the changes made by the Mili- 
tary Justice Amendments of 1981? 

Mr. TAFT. The existing requirement has no practical effect. The accused may 
be confined a s  soon a s  the sentence is  adjudged, Article 57, and there is no change 
under Article 71 in status when the sentence is ordered to be executed after com- 
pletion of appellate review. Prior to enactment of the amendments to Article 13  
in the Military Justice Amendinents of 1981, a person awaiting appellate review 
could not be confined in the same manner a s  a person whose sentence was ordered 
executed. The 1981 amendments eliminated the distinction between the two types 
of post-trial prisoners. 

CONTENT O F  RECORD 

Senator EXON. DO DOD or the TJAGs favor a system where an individual 
confined for one year would not be entitled to a complete (i.e., verbatim) record 
of trial (or to appeal to the Court of Mli tary Review) a s  S. 2521 would provide? 

Mr. TAFT. This aspect of S. 2521 is  related to the expansion of the jurisdic- 
tion of special courts-martial to include confinement for a year. As noted in 
my statement, if such an increase is  adopted, i t  should be accompanied by the 
protection afforded a n  accused when a bad-conduct discharge is adjudged by a 
court-martial, including preparation of a complete record. 

REVIEW O F  CASES NOT SUBJECT TO REVIEW BY A COURT O F  MILITARY REVIEW 

Senator EXON. HOW, if a t  all, do the provisions in S. 2521 and the DOD 
proposal alter the review now provided to cases not subject to appeal or review 
nnder Articles 66 and 69? 

Mr. TAFT. Current law simply requires that  such cases be reviewed by a judge 
advocate and forwarded to the general court-martial convening authority, who 
may take the same types of action a s  are  available to the initial convening author- 
i t s  (e.g., approre or disapprove the findings or sentence in whole or in par t ) .  
Both S. 2521 and the admiaistration proposal require l e d  review of all such 
cases under Article 64 by judge advocates, thereby codifying present practice. 
In  addition, both bills preclude a judge advocate from conducting such a review 
if he has previously taken part in the same case. Each requires the judge advo- 
cate to determine whether the court had jurisdiction, and whether the sentence 
was lawful. The administration's bill requires the judge advocate's review to 
be in writing, and requires a response in writing to written allegations of error 
by the accused. Under our bill, the record of trial and a recommendation of the 
judge advocate will be forwarded to the general court-martial convening author- 
ity when the judge advocate recommends correcting action, when the sentence 
extends to dismissal, a punitive discharge, or confinement for one year or more, 
or when such action is  required by service regulations. S. 2521 requires such 
action only when the judge advocate determines that  corrective action is re- 
quired by law. Both bills permit the general court-martial convening authority 



to  take the following action on the judge advocate's recommendation : approve 
or  disapprove the findings or sentence in  whole or in par t ;  taken clemency 
action; or order a rehearing except when the evidence is insufficient. Both bills 
require the case to be forwarded to The Judge Advocate General if the officer 
does not take action a t  least a s  favorable a s  that  recommended by the judge 
advocate. 

Senator EXON. What cases formerly subject to review under those Articles 
now will be subject to review only under the revised Article 64-review of a 
judge advocate under the DOD proposal? Under S. 2521? 

Mr. TAFT. Under current law, the Courts of Military Review under Article 66 
review all cases in  which the sentence extends to death, a punitire discharge, 
dismissal, confinement for one year or more or that  involves a flag or general 
officer. Under our bill, the Courts of Military Review will cousider all cases in 
which the sentence extends to death, and all other cases in  which the sentence 
involves a punitive discharge, dismissal or confinement for one year or more and 
there is no waiver of appeal. If there is  a waiver of appeal in such noncapital 
cases. then they will be reviewed by a judge advocate under Article 64. S. 2521 
is  similar, except i t  requires canfinement for more than one year to invoke the 
jurisdiction of the Courts of Military Review. ,- 

Under current law, all  general courts-martial not subject to consideration by a 
Court of Military Review are reviewed i n  the Office of The Judrre Advocate Gen- 
eral. Under both proposals, such direct review would be required unless there has 
been a waiver by the accused. In  the event of such a waiver, such cases will be 
reviewed by a judge advocate under Article 64. 

REVIEW O F  CASES I N  THE OFFICE O F  THE JUDGE ADVOCATE GENERAL 

Senator EXON. Under the DOD proposal has the scope of the cases which will 
be or may be reviewed in the Office of The Judge Advocate General been ex- 
panded, shrunk or left as  i t  was? Please explain. 

Mr. TAFT. Under current law, all  general courts-martial not within the juris- 
diction of the Courts of Military Review a r e  reviewed automatically in the Of- 
fice of The Judge Advocate General. Under bot,h bills, such review will not take 
place if waived by the accused. 

Under current law, all courts-martial that  have not been reviewed by a Court 
of Military Review are  subject to review in the Office of The Judge Advocate 
General upon petition of the accused or on motion of The Judge Advocate Gen- 
eral. Our bill does not make any changes in this regard. However, our bill per- 
mits The Judge Advocate General to modify or set aside the findinps or sentence, 
and to order rehearings without referring the case to a Court of Military Re- 
view. It also permits him to review a case for sentence appropriateness. 

CLEMENCY ACTION BY THE JUDGE ADVOCATE GENERAL 

Senator EXON. DO DOD or  the TJAGs oppose the clemency authority for The 
Judge Advocate General included in S. 2521 even if that authority is only recom- 
mendatory in nature? 

Mr. TAFT. We do not favor section 3(bb)  of S. 2521, which would amend Ar- 
ticle 69 to provide for The Judge Advocate General to submit clemency recom- 
mendations to the Secretary concerned. When The Advocate General acts under 
Article 69, he  is serving a s  an appellate authority. I t  would be inconsistent with 
that  role to have him submit clemency recommendations to the Secretary in con- 
junction with such appellate review. Our bill permits The Judge Advocate Gen- 
eral to change the sentence on the issue of appropriateness (thereby granting him 
the same power a s  is possessed by the Courts of Military Review) which obvi- 
ates the need for this aspect of S. 2521. 

SERVICE OF PROCESS 

Senator EXON. Have the Military Services had difficulty in getting the Depart- 
ment of Justice ( i .c . ,  U.S. Marshals) to serve process from courts-martial? 

Mr. TAET. V e  do not have any particular problem a t  this time. Several years 
ago we had some difficulties in this regard, but we were able to  work out a satis- 
factory arrangement with the Marshals. When practicable, we serve process our- 
selves ; when this is not practicable. we seek the assistance of the Marshals and 
1 hey have provided it. 



Senator EXON. DO any other Article I courts have specific statutory authority 
directing U.S. Marshals to serve their process? Or do they all  rely on 28 U.S.C. 
S 569(b) ? .. . 

Mr. TAFT. The District of Columbia Court of Appeals and the Superior Court 
may direct the U.S. Marshal to serve its process. D.C. Code Ann. 113-302. The 
other Article I courts rely on 28 U.S.C. 5 569 (b)  . 

PROVISIONS RELATED TO COMA RETIREMENT 

Senator EXON. Should judges of the U.S. Court of Military Appeals be remov- 
able for mental or physical disability? If not, why not? Are judges of other 
Article I courts removable for such causes? 

Mr. TAFT. Article 67 presently authorizes removal on the basis of mental or 
physical disability. Judges of other Article I courts a re  subject to involuntary 
retirement on these grounds. See, e.g., 26 U.S.C. 7447(11) (2)  (the Tax Court) 
and D.C. Code Ann. 5 11-1526 (judges of the courts of the District of Columbia). 
We do not object to provision of retirement pay in appropriate circumstances. 

L 

EXPANSION OF CONFINEMENT POWERS O F  SPECIAL COURTS-MARTIAL 

Senator EXON. Mr. Taft, you note that  referring cases to  general courts-martial 
"only means a greater burden for the government, in terms of the requirement 
for  a n  Article 32 pretrial investigation." But isn't the Article 32 investigation 
an important and fundamental protection for the accused, which will not be 
present to the extent more cases are  referred to special courts-martial? 

Mr. TAFT. The Article 32 investigation is a n  important aspect of military law, 
but i t  does not constitute a fundamental right of accused persons in criminal 
proceedings. Congress, for  example, has  determined that  there is  no need for a n  
Article 32 investigation prior to a special court-martial, even though such courts 
can adjudge punishments extending to six months confinement and a bad-conduct 
discharge. In  civilian life, there is no right to a pretrial investigation in which 
the accused is represented by counsel, has the right to discover evidence, and 
the right to examine witnesses. In  the civilian sector, indictment by grand jury 
(which does not afford the accused the same rights a s  a military defendant under 
Article 32), is  not required with respect to offenses in  which the punishment is 
confinement for one year or less. See Fed. R. Crim. P. 7. Moreover, there is no 
constitutional right to grand jury indictment in state court proceedings no matter 
how serious the offense. Hurtado v. California, 110 U.S. 516 (1884). Under these 
circumstances, we believe that  extending the jurisdiction of special courts- 
martial to include one year's confinement, the same term of confinement that  
constitutes a misdemeanor under federal civilian law, is reasonable. 

Senator EXON. Mr. Taft, you advocate affording certain accused the same pro- 
tections afforded a n  accused when a bad-conduct discharge is adjudged, including 
"preparation of a complete record." But under both bills, there no longer will be 
automatic preparation of a complete record in  bad conduct discharge cases, isn't 
that  correct? Are you advocating a revision to that proposal? 

Mr. TAFT. Under our bill, and under S. 2521, a complete record will be prepared 
in every special court-martial in which a bad-conduct discharge is  adjudged 
unless the accused waives the right to a n  appeal. I n  the event of such a waiver, 
a summarized record will be prepared. The Department is advocating that the 
same considerations apply when confinement is for more than six months. 

Senator EXON. IS i t  not true that a bad-conduct discharge has generally F e n  
viewed as  the equivalent of 6 months confinement? 

Mr. TAFT. No. The Court of Military Appeals has noted that  "[Tlhe variety 
of factors bearing on the relative severity of a punitive discharge and other 
punishments has tended to discourage the establishment of a fixed table of sub- 
stitutions." United States V. Darusin, 20 C.M.A. 354, 43 C.M.R. 194, 196 (1971). 
The Court has held that  a punitive discharge may not be substituted for 12 
months confinement. This clearly implies that such a discharge is a more serious 
punishment than confinement for a year. United States v. Johnson, 12 C.M.A. 640, 
31 C.M.R. 226 (1962). Moreover, the Air Force Court of Military Review has held 
that 12 months of confinement may be substituted for  a bad-conduct discharge 
because a punitive discharge involves a more severe punishment than confine- 
ment. United States v. Carrier, 50 C.M.R. 135, 138 (AFCMR). Cf. United States V. 

Kmt ,  9 M.J. 836, 839 (AFCMR 1980). We see no reason why a special court- 
martial, which is empowered to adjudge the severe penalty of a punitive dis- 



SELECTION O F  MILITARY COUNBEL 

Senator EXON. Mr. Taft. does the Department's proposal concerning the assign- 
ment of military counsel in any way alter an accused's existing rights to rep- 
resentation by individual or detailed military counsel? V so, in what way? 

Mr. TAFT. NO. 
CORRECTION AND DISCHARGE REVIEW BOARDS 

Senator EXON. What is  the basis in the legislative history or otherwise for 
the Department's position that  these Boards "do not have the power to alter 
the judgment of a court-martial?" Where? I s  i t  the Department's position that  
these Boards cannot alter such a judgment even for reasons of clemency? 

Mr. TAFT. Congress has provided e~press ly  that  the "[olrders publishine the 
proceedings of courts-martial and all action taken pursuant to those proceediugs 
a r e  binding upon all departments . . . of the United States. . . ." 10 U.S.C. 
F 876 (article 76) .  Although several courts have suggested that the Correction 
Boards may order a change in a military record that reflects the rewlts  of a 
trial by court-martial, e.q.. Raxter v. Claytor. 652 F.2d 181 (D.C. Cir. 1981) : 
Ash? v. BfcNnmam, 355 F.2d 277 (1st Cir. 1965). they do not have the power to 
inmlidate or overrule the indement of the court-martial. See Raster v. Cln7)tor. 
sup?%. It is  the position of the Department of Defense that the Correction Boards 
cannot alter the judgment of a court-martial for purposes of clemency, although 
they can alter a military record resulting from a court-martial (e.g., by changing 
a discharge) for purposes of clemency. 

Senator EXON Isn't there a substantial difference between the time frame for 
bringing cases before the Correction Boards and Discharge Review Boards 



which would warrant retaining the power of the latter to deal with court- 
martial discharges? 

Mr. TAFT. This is not the case. With respect to the Army, the Board of Correc- 
tion of Military Records estimates that i t  takes 146 days to complete an average 
case. The Discharge Review Board takes nine to twelve months to complete a 
case, but processing times vary widely depending on the mode of hearings and 
the status of the applicant's records. In  the Navy, i t  takes an average of 8.2 
months to complete a case before the Correction Board, and 6 months to complete 
a case before the Discharge Review Board. The Air Force Board for Correction 
of Military Records estimates that  85 percent of its cases in calendar years 1980 
and 1981 were processed within 4 to 6 months. The Air Force Discharge Review 
Board reports that  its average processing time for cases in calendar year 1981 
was 7.5 months. 

Senator EXON. DOD would appear to apply some of the changes in  its proposal 
to cases already pending before the Correction Boards and Discharge Review 
Boards on the date of enactment? Why? Please explain. 

Mr. TAFT. Our amendments would not affect the ability of the Discharge 
Review Boards or the Correction Boards to complete action on pending cases. 
However, our bill would limit their actions to matters of clemency or to correct 
a record to reflect actions taken by reviewing authorities under the UCMJ. In  
our view, this is the appropriate extent of their powers under current law, and 
the language in our bill with respect to pending cases would preclude any 
ambiguity a s  to the effect of the change on those cases. 

CONFINEMENT POWERS OF  SPECIAL COURTS-MARTIAL 

Senator EXON. General Bruton, in your statement (p. 3) you indicate that  you 
"suspect that  many cases are  referred for trial by general courts-martial- 
which have no punishment limitations like those of specials-because the limit 
on punishments by special courts-martial is too stringent." Do you have any data 
to support your suspicion? Do you believe that we ought to be doubling confine- 
ment authority of the special court-martial based on the suspicion outlined in 
your testimony? If so, why? 

General BRUTON. The data you request is attached. It is the same data on 
which I relied in measuring the value of this proposal of S. 2521 before prepar- 
ing the argument in favor of this proposal made in my statement, and i t  was 
relied upon in the detailed statement of the General Counsel. 

This proposal appears to proceed from two premises. First, i t  proceeds from 
the premise that  a special court-martial ought to have power to confine equal 
to that which may be exercised by a United Slates magistrate under 18 U.S.C. 
1s l ( 2 )  and 3401 (b) .  Second, i t  appears to be an effort to improve the efficiency 
of the UCMJ by making a reasonable adjustment to the special court-martial 
that  will give i t  authority over that  part of the caseload now being referred 
to general courts-martial but not warranting sentences more severe than the 
amendment proposes. 

ACTION BY THE CONVENING AUTHORITY 

Senator EXON. General Clausen, in discussing the proposed revisions to Article 
60 you note that "the convening authority retains authority to disapprove findings 
of guilty and to reduce or disapprove the sentence as  a matter of clemency or 
command prerogative. Thus, the accused does not lose the benefit of possible 
favorable action a t  this level." As a practical matter, how meaningful does this 
right become when it is  not based on legal determinations? Won't the conven- 
ing authority basically be inclined just to let the case go to the Court of Military 
Review or the appropriate Judge Advocate General, especially since his author- 
ity to direct a rehearing would be limited? 

General CLAUSEN. Under the proposed legislation eliminating convening au- 
thority's legal review and SJA review I would anticipate little change in the 
number of actions favorable to the accused by convening authorities. We do 
not maintain statistics on the number of times convening authorities take action 
favorable to an accused, or the reasons for such action. Experience indicates, 
however, that the vast majority of favorable actions taken a t  the convening 
anthority level are  pursuant to pretrial agreements. Convening authorities will 
continue to take these types of favorable actions even if there is not a legal 
review of the case. Most other fal-orable actions taken by convening authorities 



are for purely clemency purposes. There is no need for a legal review prior to 
taking a clemency action. The proposed legislation would not affect the number 
of favorable actions in  this category either. I n  practice, the power to order 
rehearings is rarely exercised. A recent check of several major court-martial 
installations revealed only one rehearing in the past two years had been directed 
hy convening authority a s  a result of his action on the case. The right to favor- 
able action not based on a legal determination is extremely meaningful and 
will continue to be under the proposed legislation. 

Senator EXON. Admiral Jenkins, you comment (p. 4)  that  under the proposed 
legislation the pretrial "advice from the staff judge advocate need only provide 
[the convening authority] with sufficient information to enable him to make the 
decision a s  to whether referral to trial is appropriate or not." Should the staff 
judge advocate be required to provide the basis for his conclusions about suffi- 
ciency of the specifications, the evidence and the jurisdiction of the court to the 
convening authority? If not, why not? 

Admiral JENKINS. Under the current provisions, the convening authority must 
himself make the required legal determinations based on the advice of his staff 
judge advocate. He must, therefore, have before him the factors and bases for 
the judge advocate's conclusions and recommendations. The proposed legislation 
would not require the convening authority to make these legal determinations 
and, therefore, the bases for  the staff judge advocate's conclusions about the 
sufficiency of the specifications, the evidence, and jurisdiction are  not necessary 
to the convening authority's ultimate decision as  to the appropriateness of a 
court-martial o r  the type of court-martial. 

Mr. PRINCIPAL. The subcommittee will now proceed to other busi- 
ness. Thank you, gentlemen. 

[Whereupon, at 11 :15 a.m., the subcommittee proceeded to other 
business.] 



THE MILITARY JUSTICE ACT OF 1982 

THURSDAY, SEPTEMBER 16, 1982 

U.S. SENATE, 
STJBCOMMITTEE ON MANPOWER AND PERSONNEL, 

COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subcommittee met in open session at 9 :38 a.m., in room 212, 
Russell Senate Office Building, Senator Roger W. Jepsen (chairman) 
presiding. 

Present : Senator Jepsen. 
Staff present: Anthony J. Principi, counsel; Paul C. Besozzi, min- 

ority counsel ; and Kimberly A. Manning, staff assistant. 
Al,so present : Jim Dykstra, assistant to Senator Cohen; Jon Ether- 

ton, assistant to Senator Jepsen; Julia Habel, assistant to Senator 
Byrd; Greg Pallas, assistant to Senator Exon; and Hank Steenstra, 
assistant to Senator Quayle. 

OPENING STATEMENT BY SENATOR ROGER W. JEPSEN, 
CHAIRMAN 

Senator JEPSEN. The Subcommittee on Manpower and Personnel 
convenes this morning to continue its deliberations on two important 
pieces of legislation, S. 2521, the Military Justice Act of 1982, and 
the Department of Defense proposal, the Military Justice Amend- 
ment of 1982. 

I am pleased to welcome the judges of the Court of Military Ap- 
peals, Chief Judge Robinson Everett, Associate Judge William Cook. 
and Associate Judge Albert Fletcher; Mr. Ernest F'remont and Mr. 
Dore Hunter representing the American Bar Association ; Mr. Eugene 
Fidell on behalf of the American Civil Liberties Union; Col. John 
Douglass, retired, of the Judge Advocates Association ; and Mr. Steven 
Honigman representing the Committee on Military Justice and Mili- 
tary Affairs of the Association of the Bar of the City of New York. 

The Constitution places great responsibilities upon the Members of 
Congress to regulate our land and our naval forces. 

As chairman of the Subcommittee on Manpower and Personnel I 
believe that it is essential for this committee to review periodically 
the military justice system to insure that it continues to evolve as a 
fair, efficient, and efTective system. Discipline and justice are very, 
very important ingredients of a strong and a vibrant military force 
and, I might add, to society and the country in general. 

As I stated in my opening remarks last meek, I believe the basic 
structure of our criminal justice system is sound. Since the adoption 
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of the code, a number of significant reforms designed to safeguard 
the rights of the accused have been made in the military justice system. 

Today the services have a core of highly professional and qualified 
attorneys serving as judges and counsel at the trial review and appel- 
late levels. They are to be commended for the service they perform. 

I n  view of the many positive changes to the system, I question the 
necessity to continue certain practices as well as the basis for differ- 
ences between the military and Federal, State, and criminal justice 
systems that are not based upon the unique needs of the military. 
counsel on this important subject. Each of you have identified signif- 

Gentlemen, we have read your statements and we appreciate your 
icant issues and raised important questions. The members of this 
subcommittee, after obtaining the views of the Office of the Secretary 
of Defense and the Judge Advocates General will carefully consider 
them. After due deliberation, I shall make every effort to have neces- 
sary changes and new provisions enacted into law. 

I n  the interest of time, I would respectfully request that you sum- 
marize your prepared text. Your written statement will 'h made an 
official part of the record as if read. I n  view of the number of wit- 
nesses, I shall limit also my questions and propose most of them for 
the record. 

Judge Everett, you may proceed as you wish, and welcome. 

STATEMENT OF HON. ROBINSON 0. EVERETT, CHIEF JUDGE, COURT 
OF MILITARY APPEALS; ACCOMPANIED BY HON. WILLIAM H. 
COOK, ASSOCIATE JUDGE, COURT OF MILITARY APPEALS AND 
HON. ALBERT B. FLETCHER, JR., ASSOCIATE JUDGE, COURT OF 
MILITARY APPEALS 

Judge EVERETT. Thank you, Mr. Chairman. 
The other two judges of the court, Judge Cook and Judge Fletcher, 

and I join in expressing our appreciation for this opportunity to 
appear before the committee. 

We also want to express our appreciation for the tremendous con- 
tribution that has been made under your leadership as evidenced in 
the 1981 amendments which have already had a significant impact 
on military justice and as evidenced by the hearings that were con- 
ducted last Thursday and are being conducted today. 

I think it is very important that military justice be upated to meet 
new challenges. We have a good system. It. seems to be working quite 
well, but certainly there is room for improvement in this as in any 
other system. 

We have submitted the prepared statement which I think reflects 
the collective views to a considerable extent. Judge Cook and Judge 
Fletcher may note reservations or supple men tar^ views a t  the egd 
of my remarks. 

What I am going to do in line with your earlier request and sugges- , 

tion is just to suminarizc some of the points that are hero in our state- 
ment and point perhaps to a couple of additional matters which have 
come to my attention as a result of reading the statement3 of some of 
the other witnesses and hearing the testimony. 



JUDICIAL RETIREMENT 

Now the matter of course which has the most immediat~ impact on 
onr court is judicial retirement. As we have indicated and I think a 
number of the other witnesses have indicated, there is a need for a 
sound and equitable system of judicial retirement for our court. 

As a means of trying to simplify the quest for such 3 system, we 
have proposed in the statement on paqe 3 a type of legislation that we 
think would be satisfactory certainly from our standpoint and we 
think would work well. I t  would authorize the Department, of Defense 
to promulgate regulations pi~rsnant to certain standards that would 
be designed to establish a satisfactory and fair judicial retirement 
svstem. 
-J - - ----- 

Judge Cook who is here and who is senior in service on O L I ~  court is 
particularly familiar with the retirement issue and with various alter- 
natives, the history of retirement in our court and in other courts and 
he can speak in detail with respect thereto if there are questions. 

APPEALS BY THE GOVERNMENT 

With respect to appeals by the Government, we certainly endorse in 
concept the proposal made in S. 2321. We see no reason why the Gov- 
ernment should not have the opportunity to appeal from adverse deci- 
sions on certain matters in the trial courts just as i t  has in thr Federal 
District Courts. 

Judge Fletcher, who is an experienced trial judge, has particularly 
studied this proposal and can respond in detail to questions with re- 
spect thereto. 

I might note, and this is a matter of fine tuning. that there are two 
or three aspects in which the Department of Defense administration 
proposal probably is preferable. For one we think that the review 
should not be cut off at the Court of Military Review level. Second, we 
think as a matter of simplicity it should be at the instance of the trial 
counsel rather than the convening authority. 

We suggest in our statement possible wording which is in many State 
statutes, such as that in my native State of North Carolina, and also 
is in 18 U.S.C. 3731 which might tend to provide a safeguard against 
abuse of the appeal by the Government. 

REHEARIINO EN BANG IN THE COURTS O F  MILITARY RET'lEW 

We favor reconsideration en banc bv courts of military review. This, 
by the way, is another proposal on which there seems to  be little con- 
troversy. I might note that the American Bar Association has for 
many years taken a position that this is desirable and they have also 
taken the same position with respect to the two matters I have touched 
upon earlier. 

The need for this particular provision, which would authorize 
Courts of Military Review to do that which is permitted in I think 
every Federal Court of Appeals, arises from the peculiar wording of 
the statute which was interpreted long ago in some decj~ions by our 
Court.. Frankly, if i t  were an open matter at this time, who knows 



what the outcome would be, but we are bound by that precedent and 
we would request the Congress to change the statute. 

VIDEOTAPED RECORDS O F  TRIAL 

Videotaped records of trials are another matter in which we think 
improvements could be made. Once again, because of the wording of 
the existing code, which requires a written record, one of our court 
decisions some years ago, which considered videotaped records pre- 
pared by the Coast Guard, rnled that it did not comply with the re- 
quirements of the Uniform Code. 

We certainly think that new technology should be utilized, and with 
that in mind we would favor the videotaped record of tria! in the first 
instance and the videotaped deposition. We would, however, have one 
caveat, and that is that for purposes of appellate review, either at our 
level or that of the Court of Military Review, i t  would be desirable and 
in fact we think, either in the legislative history or in the code itself, 
it should be made explicit that the videotaped record would be trans- 
scribed. 

ORAL REQUESTS BY JUDGE ALONE 

With respect to oral requests for trial by judge alone, we think this 
is a matter of housekeeping which is desirable. We would recommend, 
however, that since the written request practice is the norm today and 
is working quite well, that i t  continue to be the norm and that the 
provision of oral requests for trial by judge alone be used as a sort of 
safety valve in the unusual situation. 

EXCUSES AND APPOINTMENT O F  COURT-MARTIAL PERSOlrrTNEL 

We favor the proposals for excuses and appointment of court- 
martial personnel, including military judges and the counsel. Now in 
one instance I think one of the proposals emanated from one of the 
members of our court during a code committee meeting, the code com- 
mittee being the committee established under article 67(g) consisting 
of the three judges and of the Judge Advocates General. We think 
this is a method to simplify procedures without in any way sac,rificing 
protections. Indeed, it would bring the word of the law in line with 
what is the actual practice at the present time. 

SENTENCE LIMITATTr)hT WHERE GUILTY PLEA SET ASIDE 

Tho administration has proposed the removal of a limitation on 
sentence in a situation where there has been a pretrial agreement and 
tho sentence has been reduced by the convening authority as he acts on 
the ca,se pursuant to the pretrial agreement. Now pretrial agreement 
is inst another word for plea bargain. 

This certainly makes sense. If  tho Government has not received the 
quid pro quo, i t  should not be boiind by the plea bargain, that is the 
plea of guilty is not kept intact. On the other hand, we would suggest 
that both the administ~ation and perhaps the committee look cmefully 
a t  the existing lanqiage of the code to see whether or not a code 
amendment is necessary or whether instead the change, which is desira- 
Isle. shonld he nccommoclated within a manual revision. 



SIMPLIFICATION O F  PRETRIAL ADVICE 

With reqect to pretrid advice under art,icle 34 of the code preced- 
ing a trial by general courts-martial, we favor the simplification of the 
procedures and once again hlaving the language, the letter of the law 
conform to the actual practice. Now currently the convening author- 
ity, a military cominancler, typically x 1a~7man, malie;s purportedly cer- 
tain cleterminations of law. Obvi'ously he relies veiy heavily on his 
Staff Judge Advocate, the trained lawyer who is assigned to him. With 
that in mind, we would suggest, as S. 2921 proposes, that the pretrial 
advice be in the name of the SJL4 himself, the Staff Judge Advocate. 
We of course believe that it should be in writing rather than oral. 

Our philosophy on this is twofold. One, that i t  is cautionary. When 
you put something in writing. it is sort of a caution to you. You think 
about i t  a little bit more. Seconcl, i t  is edent iary .  When i t  is writing, 
you know it is there. Now checklists are very commonplace in the mili- 
tary community as well as in business. Really bv having written advice, 
all you are doing is saying here is a sort of checklist requirement, some- 
thing that the Staff Judge Advocate has to do, has to think about and 
has to put in writing. 

1NCREASE I N  PEREMPTORY CHALLENGES 

Perempbory challenges are something as to which me would favor a 
change. We would favor an expansion, but a t  the same time we are 
conscious of the manpower implications. W e  thinli there is a relation- 
chip perhaps between the peremptory chdlenge provision, on the one 
hand, and, on thc other, some of the proposals for sentencing by judge 
done. This is not one of the proposals that we recommended for imme- 
diate adoption at the encl of our statement because we recognize that 
there can be a valid difference of viewpoint on it. 

The American Bar Association has favored the expansion of the 
peremptory challenge and certainly we, subject to anv manpower lim- 
itations, favor the expansion of the peremptory chdlenge. 

I thinli historically at one point general courts-martial consisted of 
13 members back in the early days of the Republic. I don't h o r n  
whether that provides a precedent for expanding the base to allow 
more . -. peremptory . challenges, but certainly there are some manpower 
implications. 

SENTENCING BY NILITARY JUDGE ALONE 

Now with respect to sentencinq by a military judge alone, I was 
struck by a statistic that appeared in General Bruton's statement and 
Admiral Jenkin's statement. I n  the Air Force about half the cases, 
51 percent, involve sentencing by a judge alone where the accused has 
opted for that particular route. I n  the Navy i t  is 87 percent, a rather 
startling diversity of practice. 

I think in many of these instances, by the way, the statistics from 
the different services, if yon get into them, prompt many interesting 
questions and some that hopefully they will be ventilating among 
themselves and discussing with the general counsel. 

But in any event, with respect to sentencing by military judge alone, 
me note t,hat in concept it seems desirable; that is, it conforms to the 



standards of criminal justice and judicial administration of the Amer- 
ican Bar Association. There are some efficiencies that result. 

But, on the other hand, Mr. Chairman, going back to your state- 
ment about conforming to the civilian model, unless there is some 
unique reason for following a different pattern where there are unique 
circumstances, we think this may be one of those circumstances where 
there are unique aspects of the military society which perhaps call for 
the retention of the existing practice. 

Now, in that regard, we particularly have tried to point out impli- 
cations of the roposal because we think they are far-reaching. The 
one thing-an8 of course we are very much in favor of legislative 
action to improve the code-but the one thing we want to avoid is a 
situation where a year or two in the future somebody will say, my 
goodness, we shot ourselves in the foot. We are afraid that there are ' 

some implications in this proposal which might be undesirable taking 
the present situation in comparison to what might evolve. 

One aspect of this that is worthy of note is that under the present 
system by opti?g for a trial by court members with enlisted members, 
the accused, if is he an enlisted member, can be sentenced by a panel 
mhich includes enlisted members. Now that is something which per- 
haps creates some confidence in the system. 

One thing that surprised me, by the way, and I have gone out to 
many military commands and whenever I do I talk to commanders, 
military judges, SJA's, and others, is the tremendous diversity in 
practice at different installations with respect to use of sentencing by 
a military judge alone and also with respect to the use of the election 
of enlisted members. 

When I was a defense counsel and trial counsel many years ago 
in the Air Force, the use of the enlisted member was almost unknown. 
Now I have gone to some posts, I believe primarily Army, where in 
every case where they have a trial by court members they ask for en- 
listed members, and the availability of the enlisted option is a factor 
that should be taken into account which we did not specifically call 
attention to in our statement. 

The primary thing that concerned us in terms of implications to 
be considered, and you can go either way and I think there are a r p -  
nlents each way, is that if you take the sentencing responsibilities 
away from the court members then you certainly have reduced the 
arguments for the present system of (appointment of court members. 
There are standards set forth in article 25 of the code which call for 
the selection of court members in terms of maturity, experience, and 
similar criteria. 

I think one justification for thoce standards is that it is very im- 
portant to have experienced court members, senior court members be- 
cause of their role in sentencing. Jf ~ O L I  take away that role, then the 
justification for the present system of court member selection is 
undercut. 

It was interesting to me, I did have an opportunity to examine the 
proposal of the New York Bar as contained in the statement by Mr. 
Honigman, and they 'are moving forward on that very implication 
and are suggesting a change in the system of selection of court 
members. 



COMPARIBON WITEt CIVILIAN COORTB 

Senator JEPSEN. Excuse me, Judge Everett, why do you think, con- 
sidering the rightness or the wrongness, in other words this is a judg- 
mental question, but why do you fhink that Federal and most State 
courts have adopted the practice ol' sentencing by judges alone? 

Judge EVERETT. I think they have adopted i t  because of some ef- 
ficiencies that exist in the civilign society. They have a different tradi- 
tion than the military. The military has a different type of juror, if 
I may use that term, than is true in the civilian society. I n  the civilian 
society you do not have typically a situation where a judge comes in 
from a long distance and is unfamiliar with tho local conditions. 

For example, when I was over in Europe this summer 1 found that 
the Air Force judges from Rhine Mein up in Germany would go down 
to Helicon in Athens to try a case. Now they are not going to be that 
familiar with conditions in Athens which might be relevant to the 
type of punishment that should be imposed in a particular case. The 
people who are on the court appointed from that area may be very 
familiar therewith. 

Second, thd civilian society is not a hierarchial system like the 
military. You do not have an officer/enlisted distinction and there- 
fore the right of having an enlisted court can be very significant. 

Third, there seems to be developing a greater practice of cross- 
utilization of legal personnel. I know, for example, in Hawaii there 
are many Air Force general courts and special courts, particularly 
general courts, which are being tried by Army military judges. They 
do that instead of bringing in an Air Force military judge out from 
the mainland at a cost of several hundred dollars. 

I believe, and I think all the members of the court believe that in- 
terservice use of personnel is cost effective. But, on the other hand, if 
I were an airman getting ready to be sentenced and were going to-be 
sentenced by an Army military judge, I might have some hesitation 
because I would feel that he was not that familiar with the conditions 
in my service. So I think that one of the other aspects of the sentencing 
by judge alone is that  it may run against the grain of cross-utilization 
of military judges. 

Those are the reasons why I think there may be some peculiarities of 
the military system which differentiate it from the civilian model. On 
the other hand, there are many similarities and certainly there can be 
some efficiencies to  be gained by mnlring a change. It is quicker, ~0.u 
don't have to go through the instructional process and hopefully it 1s 
more predictable. 

Now for some reason in the discussions I have had with people out 
in the field it appears that the perception is that the military judges 
will be tougher than the present court members. This is true across the 
board. That sort of disturbs me because if the military judges across 
the board are going to be predictddy toneher than line officers and 
staff officers who are selected from the particular command involved, 
which presumably i~ going to be especially concerned r i t h  disciplinary 
conditions, there is something a little haywire there and I haven't 
figured that out. But I certainly would recommend that if this proposal 
is adopted that it not be used as a means of hammering the service 



member, and I have heard this espoused out in the field as a sort of 
justification. 

Senator JEPSEN. I would like to explore that a minute, if I might, 
Judge Everett, if I may interrupt. This philosophy that jury sen- 
tencing should continue in order to exert pressure on military judges 
to award more lenient sentences and hence encouraging judges-only 
trials and shortening the dockets. Now if this is true, would you say 
there is a question about whether this is a reasonable system of justice 
or whether i t  is one designed to get the accused off 8 

Judge EVERETT. Mr. Chairman, if that is the case, then I would say 
that is an abuse under present circumstances. If  the trial by military 
juror and the sentencing is used as a means of providing something 
that will force the military judges to give lighter sentences. that also 
would bother me. 

VARIATION I N  SEN!l?ENCES 

Senator JEPSEK. Based on your experience, are juries more prone to 
award widely divergent sentences to service members convicted of 
very similar crimes under very similar circumstances and with similar 
personal backgrounds 8 

Judge EVERETT. Mr. Chairman, I would hate to try to answer that. 
I will put it this way. A particular military judge can be pretty pre- 
dictable. As between different military judges I am not sure there is 
that much consistency. I am reminded of a survey that was reported in 
the newspapers recently involving a hypothetical question of Federal 
judges as to what sort of sentence they would impose in a particular 
instance and the variation was very dramatic. 

Now it is hard for me sitting here in Washington to know to what 
extent variations in sentence in a particular case are due to the par- 
ticular circumstances jn a local command, and, to be perfectly honest, 
I have seen some variation among sentences by judges alone and sen- 
tences by courts members that I won't say have shocked me, but have 
surprised me. So I am not sure i t  has got to be that consistent no mat- 
ter which way it is done. I would hope that it would be much more 
consistent. 

Senator ,JEPSEN. AS a lay person trying to constrixctivelv analyze 
and understand this, I realize that to some extent sentencing by judges 
or juries is going to  be unpredictable. However, civilians nccused have 
the right to be tried as to guilt or innocence by a jury anrl then to be 
sentenced by a judge alone. This right affords them the constitutional 
protections inherent in jury trials, that is, the burden of the prosecu- 
tion and the maturity, experience, and perspective of the judge to  de- 
cide an appropriate sentence, and there is some question of why 
shouldn't the accused in the military community have the benefit of 
such practice. 

It seems to me that a judge who sits and views case after case has 
similar ones grouped together, whereas each time you have a jury, and 
on any particular jury at any particular time you have got a whole 
new bunch of people and a whole new group of people looking on. I 
don't know, but those of us who have not had formal legal training 
look at logic and things as they are and sometimes find it difficult to 
understand why consistency of justice is probably one of the keys to 
the overall respect for the system, if there is such a thing. I don't 
know, is there such a thing as consistency in justice? 

Mr. P R I N C ~ .  Abso1ut~l-y. 



Judge EVERETT. Mr. Chairman, I think certainly consistency and 
predictability are desirable. I think they are very important. At the 
same time, let me mention one point that I think deserves considera- 
tion. You of course have had an extensive military background and 
you certainly are aware of the differences in so many respects between 
the military society and the civilian society. There is no punishment 
for quitting a job in civilian life. I n  the military if you do so you can 
be prosecuted for desertion and put in jail for a long time. So  there 
may be some differences that call for a difference in this regard as to 
the sentencing. 

I should note that to some extent the House of Delegates of the 
American Bar Association share your view because in 1974 they sug- 
vested that  there be clreated a system 13-hich would move t o ~ r a r d  the 
b. 
civilian model where the accused could have the right t o  have a jury 
t<rial without having to have the sentencing by the jury. They were 
introducing that as an alternative. A t  the same time in that instance 
they refused to go the whole way to all-judge sentencing because they 
felt this was a traditional right of the service member that  should not 
be changed. 

Senator JEPSEN. Along these lines I repeatedly hear of the impor- 
tance of maintaining this military community, as you have just alluded 
to, which has different involvement in the sentencing. I would ask you 
as chief judge of our highest military court, are there not any other 
means for the military commander to make his views of sentencing 
kno\vn to the court other than by jury sentencing or command influ- 
ence on its members ? 

Judge EVERETT. I would certainly think there are. Of course, t o  
some extent he has a means of making his views known indirectly. 
by the choice of members of the court under the present arrangement. 
Without any command influe.nce he can certainly select people who he 
thinks are mature and experienced to serve on courts. I think a base 
or a post that has a good program of public awareness certainly can 
alert the members of the command to particular problems and hope- 
fully they will respond thereto with appropriate sentences. So  I am 
not saying this is the only way i t  could be done. 

I might emphasize, Mr. Chairman, that  we are not taking a position 
as a court for our against the sentencing by judge alone. What  we t ry  
to do is outline the problems associated with it and the implications. 
Nox the Congress might very well decide to go the whole way and 
really put the system in the civilian mold and change the jury selec- 
tion, broaden the base, and have the whole thing very much like a 
civilian court. 

I f  the Congress chooses to do so, we of course in interpreting the 
law will seek to apply that congressional intent. But  it should be rec- 
o e i z e d  that  it is a far-reaching chlange with a lot of implications. Our 
hope is that i t  will certainly be considered in gwat  depth before the 
clecision is made one way or  the ot,her. 

SUSPENSION O F  SENTENCE BY JUDGE 

Now certainly, Mr. Chairman, if yon give the sentencing power to 
t.he judges, and indeed perhaps if you don't, the. military judge shoulcl 
have the suspension authority. This is a proposal in S. 2521, and we 
can't see why if the judge is good enough to be given all sentencing 
power that  he wouldn't, be equally good for purposes of suspension. 



I might note that typically or in many instances when the accused is 
sentenced he leaves the command. He is sent to  Fort Riley or Lowry 
or somewhere else to serve his sentence. So he is not a continuing prob- 
lem for the particular commander who is dealing with him and who is 
acting on the case. So I don't think that allowing the military judge to 
have a suspension authority is a reduction of the power of the con- 
vening authority. I don't think there is any inconsistency in that 
regard. 

We do believe, particularly if the military judge is to  be given the 
broad sentencing power that is contemplated in S. 2521, that he should 
also have the suspension power just as civilian judges do in almost 
every court in the land. 

POST-TRIAL REVIEW BY CONVENING AUTHORITY 

Now with respect to post-trial review, the review by the convening 
authority, we have made some rather technical points in our discussion 
and our statement. The change in the code that is contemplated both 
by S. 2521 and by the administration would substitute a written rec- 
ommendation for a written opini'on. How much savings or change will 
result from that will I suppose depend on the guidelines that are later 
promulgated for what goes into the written recommend a t' lon. 

One thing we believe should be considered very carefully, and I am 
sure the committee will consider it, is the extent to which the informa- 
tion has to be compiled a t  some point for a variety of purposes, in- 
cluding appellate review, correctional classification, parole and clem- 
ency, and if i t  has to  be compiled a t  some point, are there advantages 
in the present system whereunder the Staff Judge Advocate has that 
responsibility immediaitel after the trial ? 

I have heard a variety of views as to what will be gained and lost by 
eliminating the present requirement for the Staff Judge Advocate 
review. I think i t  is very cumbersome and unwieldy in its present form 
and provisions #of the manual and some of the judicial interpretations 
are paAly responsible for that. Certainly i t  should be streamlined. 
But whther the change in concept that is proposed here is desirable, 
I think there are arguments on both sides. 

For one thing, by the way, it once again purports to  change the role 
of the convening authority, and the convening authority, the military 
commander, has traditionally played an important role in military 
justice. He  has put his approval on the findings and sentence or 
perhaps changed them and put a limited aipplroval on them. Under 
current proposals he still will be exercising clemency power. H e  will 
have broad discretion. I n  a sense he could do the same thing, but the 
framework within which he is doing i t  will be changed. 

Now certainly there will be some benefits from the standpoint of 
Staff Judge Advocates and their staff. They will save some time. 
Whether that savings in time is ~ o i n g  to be outbalanced by a cost in 
time for somebody else is something that, in our view at least, needs 
to be thoroughly considered. 

WAIVER O F  APPELLATE REVIEW 

Now with respect to the appellate process, me completelv agree with 
the concept that nndei.lies both S. 2521 and the adrnini~tmt~ion pro- 



posal, namely, that there should be no automatic appellate review in 
the present form, that is through the Court of Military Review and 
our court, for an accused who doesn't want to have his case reviewed. 

I have heard some of the Navy people, for example, refer to what 
they would call BCD strikers. BCD is bad conduct discharge and 
basically these are people who want out and they are ready to go out 
on any terms. Frankly, my feeling and I think that of Judge Cook 
and Judge Fletcher is that if they want out and have had their rights 
explained to them and they want to  waive the appellate rights, then 
they should be accommodated and out lthey go subject to the service 
of any confinement that has been adjudged by a court. There is no 
point in going through a futile paternalistic exercise for someone who 
doesn't want to be protected. 

At  the same time, however, we suggest ko you that you might wish 
to  modify the proposal in S. 2521 to require a written waiver of ap- 
peal rather than to  have a loss of appellate rights by inaction. I have 
tallied to a lot of people out in the field who are familiar with the 
way the system operates and there seems to  be a broad, and I won't 
say a consensus of view, but there are a lot of people who feel that 
the notice of appeal requirement is simply going to in'troduce addi- 
tional paperwork. 

General Clausen the other day in his statement spoke of a blizzard 
of paperwork and this requirement would introduce even more paper- 
work. We would suggest that instead of that there be some type of 
document, of waiver or withdrawal of appeal which would reflect that 
the accused had been counseled and which would be signed by him. We 
might also note that, as we have suggested in the statement, there 
should be other provisions for waiver on his part. For example, he 
should be able to waive the right for a complete verbatim record or 
something of that sod. 

PREPARATION OF RECORD BEFORE ACTION BY CONWNING AUTHORITY 

Incidentally, speaking of the record of trial, we certainly would 
recommend that the time frame for the action by the cunveninp author- 
ity be modified in such a way as to assure that the record of trial would 
be prepared before he aoted. Now because of logistical problems some- 
times the preparation of records of trial is delayed. There is a case 
we had the other day, 150-page record as I recall, it took them 200 
days to authenticate it. So that the 40 days that is proposed here does 
not give enough leeway. 

If  the record of trial is going to have to be prepared for appellate 
review anyway by the Court of Military Review, our suggestion would 
be that the final action by the convening authority take place after the 
record of trial has been prepared and authenticated. There are other 
advantages in that. For one thing, the convenine authority can catch 
any errors at that stage and we would suggest that this authority be 
increased to include the ordering of a rehearmg as a matter of diswe- 
tion. 

Rut we do believe that since you have to prepare the record of krial 
anyway, there is nothing to be gained by having the convening author- 
ity act before the record of trial has been prepared, subject of course 
to the right of the accused to  waive the record of trial or to waive his 



appellate rights, in which event you could move ahead, and indeed I 
am probably a little extreme in this, but my feeling would bc that if 
the accused has been sentenced to a discharge and wants out, he can 
waive his rights and, subject to the service of any confinement, be put 
on the streets immediately. 

EXPLANATION TO ACCUSED OF HIS APPELLATE RIGHTS 

Mr. PRINCIPI. Judge, rather than having a statutory requirement 
for a written waiver, how would you feel about the possibility of re- 
quiring the military judge to not only notify the accused of his re- 
quirement to appeal but also to explain on the record his rights to  ap- 
peal rather than require a written waiver, which might be tantamount 
to having every accused, whether he ?ants to appeal or not, in fact 
appeal ? 

Judge EVERETT. Well, i t  seems to me, and I know that the provisions 
of S. 2521 do contain a provision for the explanation of appellate 
rights, it seems to me there may be some advantages in having that ex- 
planation, although frankly that is just another chore of the military 
judge to undertake. I t  is very difficult immediately after a trial to 
decide whether or not you want to appeal. 

To me it would seem advantageous to go through the procedure 
where you have something that documents that the accused has had 
his rights explained by his lawyer. The explanation in open court at a 
time when he frequently is stunned by the sentence he has received may 
or may not be very meaningful. Frankly, I don't think there would be 
any hesitation on the part of people who want to waive their appellate 
rights in signing a document which so indicates. So that I think the 
cases that are of great concern where there is an appeal for 'a person 
who doesn't want to appeal can readily be accommodated. Hopefully 
his attorney will be able to explain to him the rights and let him make 
a choice. 

I am a great believer in letting a person talk to his attorney and get 
the a t t o ~ e y ' s  advice, and if he has gotten that advice and makes 
a choice, then he is bound by it. I find that is more effective than put- 
ting the burden on the military judge. Ultimately it is going to  have to 
go back to the defense counsel anyway. But these are suggestions and 
we just feel that in the longrun you will ~ e t  the same result by requir- 
ing the waiver and you will have leis possibility of error, delay, claims 
of ineffective counsel, and that type of thing. 

INCREASE I N  JURISDICTION OF SPECIAL COURTS-MARTIAL 

Now with respect to the increase in the jurisdiction of the special 
courts-martial, I believe it was General Bruton who points out that this 
is a change in a jurisdiction that I think in the Army has existed since 
1913. Thero are some good reasons for adopting such a change in terms 
of avoiding some of the paperwork for the general courts-martial, the 
pretrial investi~ntion. and the nretrinl advice under article 34. At the 
same time i t  has to be recognized that some safeguards are being 
eliminated. 

I notice the statistics presented by General Bruton and Admiral 
Jenkins. I n  the Navy apparently 35 percent of the case3 that were tried 



by general courts-madial resulted in a sentence that could have been 
adjudged by a special courts-martial if the jurisdiction of the special 
court were expanded. I n  the Air Force I think the statistic was around 
54 percent. 

Now, frankly, I think you need to go further with those statistics 
and ask how many of that 35 percent wuld also have been handled by 
special courts-martial under its existing jurisdiction. I don't know 
whether that 35 percent represents the increment that would be caught 
by this increase. I don't think that is the case. 

I should emphasize also that in dealing with these statistics you 
have to have a qualitative as well as a quantitative judgment because 
frequently a very serious charge will be reduced by the jury. They will 
come in with a finding. of ample assault instead of aggravated assault 
and the punishment will be much less or there will be extenuation and 
miti ation information that was not available to the convening author- 
ity. 80 that I am not sure that the statistics really mean that you will 
reduce the number of general courts-martial that much if the change is 
made. 

I would call to your attention, and I don't think this was in our 
statement, that as article 19 currently reads with respect to the juris- 
diction of special courts, there are certain provisions such as the provi- 
sion for a military judge, a verbatim record and counsel which apply 
only in connection with the adjudging of a BCD. I t  seems certainly 
arguable, and I believe the New York Bar or one of the other witnesses 
mill be making this point, that some of the protections that appl to X the BCD case should be applicable if the special court is to be aut or- 
ized to impose more than a 6-month sentence. The administration 
proposal partly contemplates that by requiring appellate review by 
the CMR, the Court of Military Review, in the situation where punish- 
ment I think of 6 months or certainly in excess of 6 months is imposed. 

EFFECTS OF A BAD-CONDUCT DISCHARGE 

Senator JEPSEN. Judge Everett, you have a statement in your re- 
marks where you indicate that the bad-conduct discharge equates to 
6 months confinement at hard labor. Again as a layperson I don't 
understand. What is the genesis for that calculation? 

Judge EVERETT. Well, that is a statement that has been made in a 
number of our opinions and it goes back really 20 or 30 years. To be 
perfectly frank, societal attitudes toward a bad-conduct discharge 
made during the Vietnam period have changed to the extent that the 
BCD, or the dishonorable discharge for that matter, did not carry the 
stigma that i t  did previously. I think now societal attitudes are chang- 
ing again in the other direction as we move away from the trauma of 
Vietnam. 

Basically the idea was this, that in terms of the after effects of a 
bad-conduct discharge-the stigma in the community that here is a 
man who hasn't performed his obligation to the armed services and 
the stigma on the part of employers-that these effects were equivalent 
to and indeed exceeded those that were incurred by 6 months in 
confinement. 

I think Judge Quinn made that statement on several occasions. 
Back in 1962, when I was serving as a special counsel for Senator 
Ervin when his Subcommittee on Constitutional Rights considered 
some of the proposals that resulted in the 1968 Military Justice Act, 



I remember various witnesses were talking about the effects of the bad- 
conduct discharge and the stigma that was attached. I think that was 
the underlying genesis of this, that a person who has pride, who takes 
pride in doing his patriotic duty and serving his country is going tn 
suffer quite a bit if he receives a bad-conduct discharge. 

I would think, incidentally, in the present employment market that 
most employers would take into account the unreliability of a p e m n  
who had received a bad conduct discharge. So that is the genesis of the 
statement. There are various cases in which we have made that state- 
ment, for example, in United 8tate.s v. Smith, 9 Military Justice 
Reporter 359, page 360, in a footnote, there are collected citations on 
that very point. So i t  is something based not only on the precedent of 
our court, but based on the observations of a lot of people. 

Rrankly, I hope that a bad-conduct discharge does have some signif- 
icance today and that we do have that attitude of patriotism in our 
wuntry that the person who doesn't perform his enlistment obligation 
is viewed as someone who has not really lived up to a required 
standard. 

DRUG OFFENSES 

Mr. Chairman, I certainly want to, and my two brothers on the court 
share this feeling, we want to applaud yon for the elffort to deal with 
the drug problem. I suppose one out of three of the cases that we 
handle have some drug relationship. 

I was at an airbase back in June and, as I recall, the Staff Judge 
Advwate there said that out of 35 cases they had had in the first part 
of 1982 that 80 had a drug relat,ionship. Now that was unusual and 
admittedly I t11.ink they had a big drug bust. But, nevertheless. drugs 
are a tremendous problem. We tried to respond to that by our Trottier r United States v. Trottier, 9 M.J. 584 (C.M.A. 1980) ] case, Middleton 
[United States v. Midd7eto.n, 10 M.J. 123 (C.M.A. 1981 \ ]  case and 
various other cases which are designed to recognize that problem. 

We think that it is very appropriate that action be taken. Indeed, 
in a recent opinion we suggested that action be taken to modify the 
Manual for Courts-Martial or the Uniform Code to deal more ex- 
plicitlv with the drug problem and to take account of the fact that in 
1970 Congress adopted a Controlled Substances Act which made a 
major change. 

Now the Manud for Courts-Martial is undergoing n revision and as 
part of that revision they have looked into drug offenses and indeed 
there is an Executive order which I understand will be implemented 
in 2 weeks which will deal very specifically with drug offenses and it 
is very carefully considerecl. 

We would suggest, Mr. Chairman, that if the committee determines 
to recommend a punitive article that it might be simplified in a way 
that mould leave some of the traditional prerogatives to the President, 
but at the same time would rviclence the conpre~ssional concern with 
this national menace and this menace to the military community. 

With that in mind we suggested some terms that we thought might 
accommodate the problem. and that is in my statement on page 23. 
I t  is abbreviated but could be supplemented by the Executive order 
and otherwise. We do feel that care is necessary in dealing with this 
problem because, once again, by indirection there may be some side 
effects that were not intended. 



For example, if you adopt this article, do you preempt the power 
of military commanders under article 92 to  deal with drug parapher- 
nalia? There are some things of that sort which should be made expli- 
cit in the legislative history or otherwise. Also, if the committee 
concludes that the Executive order awaiting implementation is desir- 
able, perhaps you would wish to include that in your legislative 
history. 

SUPREME COURT REVIEW BY WRIT O F  CERTIORARI 

With respect to certiorari, this is the proposal of the administration 
that impacts most directly on our court. I will not try to recapitulate 
t,he arguments pro and con. I t  is clear that the system !being proposed 
is quite different than that which now applies to  the Supreme Court 

d vis-a-vis civilian cases and in that connection I will cite to the com- 
mittee Ross v. Moffett which the Supreme Court, itself decided in 
417 U.S. 600. 

I might also say that, contrary to the statement I believe by one of 
the witnesses, the absence of Supreme Court review does not mean 
that the service member is a second-class citizen. I-Ie is able to get to 
the Supreme Court in most instances today through collateral attack 
and, second, unlike civilians, the service member has appellate rights 
which, so far  as I know, are completely unequaled in any civilian 
society-review of facts and review of sentence appropriateness for 
which there is no parallel. So I don't think that you need to adopt 
this simply to remove some supposed guilt feelings because the service 
member is a second-class citizen. I don't think that applies a t  all. 

The real question you have to decide, it seems to me, is in terms of 
cost-benefit analysis, what will be gained and what will be lost, and 
in terms of the unique and distinct history of military justice whether 
this is something that requires review at this time by the Supreme 
Court on writ of certiorari. There are some technical aspects of the 
administration p~roposal which we comment upon and I think prob- 
ably which you would want to examine with great care. 

DISCHARGE REVIEW BOSRDS AND CORRECTION BOARDS 

With respect to discharge review boards and correction boards, two 
comments to supplement what is in our statement. First with respect 
to the correction boards, to some extent the proposal is a reaction to 
the decision of the U.S. Court of Appeals for the District of Columbia 
in Bmter  v. Claytor, 652 E. 2d 181, (D.C. Cir. 1981). I believe it was 
last Thursday that a question was addressed to Admiral Jenkins about 
whether an appeal had been considered from that case. 

I had occasion about that time to talk to the Acting Solicitor Gen- 
P 

eral. My understanding is that the reason it wasn't appealed was that 
to justify invoking certiorari, g o h g  for certiorari, meant acceptYing 
the worst possible interpretation of that case. I n  my view, i t  is a rather 
confusing opinion as to what the implications are. 1 think that is why 
it wasn't appealed. 

TVe certainly concur with the r,<commendations implicit in S. 2521 
and in the administration proposed that a group of lavmen sitting 
as a correction board or as a discharge review board should not be 
allowed to overrule determinations of law made within the military 
appellate system. As to the discharge review boards, we saggest very 
strongly you might want to contact veterans groups which have been 



particularly active in representing applicants ,belore these boards and 
perhaps getting statistics. 

NEED FOR UNLFORMITY 

Mr. Chairman, the other matters in the statement as to other areas 
of study I think speak for themselves. We believe, as General Bruton 
stated the othe,r day, that there should be a Uniform Code. I t  is par- 
ticularly desirable where you have joint task forces and joint com- 
mands. We would suggest that if differentiations are to be made, they 
be made on functional grounds as, for example, is currently the case 
with article 15 which speaks of people attached to or em!barked in a 
vessel. We think that is really the lht way to  proceed rather than 
having different rules for different services. 

ALTERNATIVE FOR POSSIBLE IldMEDIATE LEGISLATIVl3ACTION 

We have summarized in our conclusion, nine areas, a d  there are 
certain miscellaneous proposals which we thought were sufficiently 
noncontroversial and so subject to a consensus that perhaps they could 
be immediately acted on, hopefully even at this session. 

We recognize that there is a basic choice to be made between nib- 
bling away bit-by-bit and sort of going for broke and tying it all up 
in one package. Frankly, the committee has been very successful in 
the nibbles, the bites it has taken so far. 

The changes that were made in 19'79 and 1981 have been very signif- 
icant and frankly we are happy that they were not deferred to a more 
general consideration. We recognize that there are choices each way, 
and we simply tried to outline those which we thought might be the 
most susceptible to immediate action. 

With that, Mr. Chairman, I close my statement. 
Judge Cook or Judge Fletcher may have some reserva+'ons or some 

additions with respect thereto. 
Senator JEPSEN. Judge Cook ? 
Judge COOK. Well, I concur with the statement made by Judge 

Everett because it represents the position of the court. 
Senator JEPSEN. Judge Fletcher ? 
Judge FLETCH~. Well, I, too, concur. I echo Judge Everett's open- 

ing remarks that we are pleased that your committee, sir, and you 
as the chairman have taken a particular interest in moving for change 
which you find necessary and which we find necessary. 

[The repared statement of Chief Judge Robinson 0. Everett 
follows : f) 



Mr. Chairman and members of the Senate Committee on the 

Armed Services. I wish to express our Court's appreciation for 

the opportunity to appear before you. We are very pleased that 

you are giving attention to possible improvements in the Uniform 

Code of Military Justice. Although we think that at the present 

time military justice is functioning quite well, certainly 

improvement is possible. Indeed, the Amendments made to the 

Uniform Code in 1979 and 1981 have already produced substantial 

gains in efficiency without jeopardizing fairness. We also are 

. happy that, after adoption of new Military Rules of Evidence in 

2981 and streamlining of sentencing proceedings in 1981, a major 

revision of the Manual for Courts-Martial now is well underway and 

xi11 probably be completed next year by the Department of 

Defense. 

Until recently, military justice occasionally has suffered 

from failure to give prompt consideration to possible needs for 

ctatutory amendment or Manual revision. For example, after 

Congress enacted the Controlled Substances Act of 1970, no 

corresponding changes were made in the Uniform Code or in the 



Manual for Courts-Martial in order to deal more effectively with 

the drug problem. See United States v. Ettleson, 13 M.J. 348 

(C.M.A. 1982). When Federal legislation concerning testimonial 

immunity for witnesses was enacted in 1970, 18 U.S.C. 5 6001-6005, 

no specific attention was given to the handling of immunity in 

military law. See United States v. Martin, 13 M.J. 66 (C.M.A. 

1982); United States v. Villines, 13 M.J. 46 (C.M.A. 1982). Thus, 

we applaud this Committee and the Department of Defense for coming 

to grips with important problems in military justice and for 

seeking to simplify military criminal law administration. 

Moreover, we are pleased that machinery is now in place to assure 

that when the Congress makes major changes in the field of 

criminal law and procedure -- perhaps as to the insanity defense 
or capital punishment -- prompt consideration will be given to the 
desirability of corresponding changes in military justice. 

With respect to the specific proposals now before you, we 

note that in many respects, S.2521 introduced by Senator Jepsen, 

parallels the legislation now proposed by the Administration. On 

many points, our Court is in full accord with the proposals -- or, 
at least, with their underlying concepts. In other instances, we. 

believe the proposed changes need further study or revision. 

Judicial Retirement 

Of all the changes being considered by the Committee, our 

Court would be most directly affected by the provisions of S. 

2521, which would establish for our Judges an equitable judicial 



retirement system. Currently the members of our Court are subject 

to the .regular Civil Service retirement system; and we believe 

that the change proposed.by Senator Jepsen would broaden the pool 

of qualified persons who, as a practical matter, would be 

available for future service on the Court of Military Appeals and 

also it would increase the continuity of membership on our Court. 

For example, in the past decade two Judges have left our bench to 

serve on Federal District Courts, where they would qualify for the 

judicial retirement available to Article I 1 1  Federal judges. With 

this experience in mind, the American Bar Association recommended 

in 1979 the enactment of retirement legislation for our Judges 

like that proposed by Senator Jepsen; and we consider that such 

action would be highly desirable for our Court as an institution. 

To reduce the length of the retirement provisions of S.2521 

and at the same time provide a simple means for implementation, we 

believe the following language would suffice if inserted after the 

fifth sentence of Article 67(a)(l). 

Each judge is entitled to retirement pay and 
survivors annuities under regulations of the 
Secretary of Defense, which shall be based on the 
rules governing retirement pay and survivors 
annuities that are, and from time to time may be 
applicable to the Judges of the United States Tax 
Court, insofar as practicable and not contrary to 
or inconsistent with this chapter, and which 
regulations shall provide for transitional purposes 
that any person who is serving as a Judge of the 
United States Court of Military Appeals on the date 
of enactment of this Act, shall be eligible to 
receive retirement pay under conditions like those 
applicable to the United States Tax Court under 
Section 7447(b) of the Internal Revenue Code of 
1954 (26 U.S.C. 5 7447(b), as modified by the 
substitution of "ten years or more" for "fifteen 
years or more" wherever the latter phrase appears 
in Section 7447(b). 



This amendment to Article 67(a)(l) would establish for the 

Court of Military Appeals a retirement program available to the 

Article I court which is most similar to it in status and 

structure and provides for transition to the new system. Since 

the Department of Defense currently provides administrative 

support for the Court of Military Appeals, it can appropriately be 

assigned the task of establishing and administering the retirement 

program. Of course, should a statutory change be made as to the 

location of the Court of Military Appeals "for administrative 

purposes" see 10 U.S.C. J 867(a)(l), conforming changes can be 

made in the administration of the judicial retirement program. 

Judge Cook, who is present today and who is senior in service on 

our Court, can discuss with you any specific questions you may 

have concerning the need for an equitable retirement system for 

our Court. 

Appeals by the Government 

The American Bar Association has also recommended that 

government appeals from courts-martial be authorized in a manner 

similar to that available in criminal trials in the Federal 

District Courts. See 28 U.S.C. 5 3731. We favor'the concept, for 

we perceive no valid reason why in courts-martial the United 
.~ . 

States should be denied this remedy, which is allowed in other 

Federal criminal trials. While both S.2521 and the Administration 

would authorize government appeals, they differ in some respects. 

In that connection, we note our agreement with the Administration 



that: (a) there should be no requirement that the convening 

authority "direct" that the United States appeal; (b) there should 

be no limitation on our Court's power to review directly the 

decision of the Court of Military Review in connection with such 

an appeal; and (c) the current provision in Article 62(a) 

concerning return of the record to the court-martial for 

reconsideration at the instance of the convening authority should 

be deleted. Furthermore, to avoid abuses, there might be included 

in the Code or in the Manual for Courts-Martial some provision 

like that in North Carolina General Statutes 15A-979(c), which 

allows appeals of orders granting motions to suppress "upon 

certification by the prosecutor to the judge who granted the 

motions that the appeal is not taken for the purpose of delay and 

that the evidence is essential to the case". See State v. 

McDonald, 55 N.C. App. 393, 285 SEZd 282 (1982). Judge Fletcher, 

who is here today, can discuss in more detail the proposed 

procedure for government appeals in trials by court-martial. 

Reconsideration En Banc by Courts of Military Review 

Both S.2521 and the Administration would authorize Courts of 

Military Review to consider en banc the decisions of their 

panels. This change, which also has been recommended by the 

American Bar Association, is desirable, since it would assure 

greater consistency in the opinions rendered by each Court of 

Military Review and, in some instances, would obviate the need to 

seek review from our Court. 



Videotaped Records of Trial 

5.2521 and the Administration -- with the support of the 
American Bar Association -- propose that legislative authorization 
be granted for videotaping court proceedings and using the 

videotapes as a record of trial. We favor this proposal, subject 

to the caveat that it be made perfectly clear that appellate 

courts could require, by Court rule or otherwise, that the 

videotape be transcribed as a written record for purposes of 

appellate review. 

Oral Requests for Trial by Judge Alone 

We have no quarrel with the change proposed by S.2521 and by 

the Administration to allow a request for trial by judge alone to 

be made "orally on the record." However, since the present system 

seems to be working well, we would suggest that written requests 

continue to be the norm. 

Excuses and Appointment of Court-Martial Personnel 

We agree in concept with the Administration proposal to 

amend Articles 25, 26, 27, 29, and 38 of the Code to allow greater 

flexibility in the granting of excuses from court service and in 

appointing military judges, trial counsel, and defense counsel. 

However, under the Amendment to Article 38(b)(6)(B) proposed by 

the Administration, the convening authority would make 



determinations about "associate defense counselff even though 

Article.27(a), as amended, provides that he no longer will be 

involved in appointing defense counsel in the first instance. For 

consistency, it would be more desirable to provide that the 

determinations as to "associate defense counsel" be made under 

secretarial regulations. 

Sentence Limitations After Setting Aside of Guilty Plea 

We concur with'the Administration's view, as embodied in 

their proposed amendment to Article 63(b) of the Code, that an 

accused should not receive the benefit of a pretrial agreement if 

his plea of guilty is set aside during appellate review and a 

rehearing is directed. The Manual for Courts-Martial, rather than 

the Uniform Code itself, now contains the express restriction 

which the proposed amendment seeks to delete. 

Pretrial Advice 

As both S.2521 and the Administration propose, Article 34 

should be amended with respect to the pretrial advice in referring 

cases to general courts-martial. However, we agree with the 

Administration that a written, rather than an oral, pretrial 

opinion should be rendered by the staff judge advocate. In the 

Armed Services and elsewhere, written checklists are a means for 

assuring that some action has been taken; and reliance on written 

opinions and recommendations serves a similar purpose. 



Peremptory Challenges 

S.2521  would increase the number of peremptory challenges 

available in a trial by court-martial. The American Bar 

Association has made a somewhat similar recommendation; and the 

members of our Court see advantages to such a proposal. Indeed, 

if it were adopted, we might have fewer appeals to consider with 

respect to denials of challenges for cause. However, we recognize 

that an increase in the number of peremptory challenges would 

induce convening authorities to appoint larger panels for service 

as court-martial members; and this would have manpower 

implications. As we shall discuss later, these manpower 

implications might be reduced if Congress transfers all sentencing 

power to military judges in noncapital cases, as proposed by 

Sentencing by Military Judge Alone 

Turning to that proposal, we recognize there are strong 

arguments on both sides. Indeed, it appears that military 

lawyers, commanders, and others familiar with military justice are 

rather evenly divided as to such a change. To transfer all 

sentencing power to military judges -- who are professionals -- 
would conform to the American Bar Association Standards for 

Judicial Administration, expedite sentence proceedings, eliminate 

occasions for legal error by the judge in advising court members 

on sentence, and perhaps introduce greater consistency and 



predictability in sentencing. Of course, military justice then 

would more closely conform to the civilian model. 

Countervailing arguments as to this proposal are: to 

transfer authority to the judge removes a traditional right of 

servicemembers; since military judges often ride large circuits, 

they may not be familiar with local conditions, which should be 

considered in sentencing; the military judge may belong to a 

different service than the accused; line officers would be further 

removed from the administration of military justice; and military 

judges might become a focal point for severe criticism by 

commanders, line officers, and others, if their sentences were not 

viewed as severe enough to maintain discipline. 

We have heard that, in some quarters, it is foreseen that if 

the judges do all the sentencing in noncapital cases, then the 

average sentence will tend to be greater. Indeed, there are those 

who feel that this proposal provides a means for obtaining stiffer 

sentences and ultimately will lead to better discipline. Frankly, 

the recent dramatic increase in our Court's caseload -- which now 
is at a record high -- tends to indicate that courts-martial 
already are adjudging more severe sentences than they did in the 

recent past. If all sentencing powers are to be transferred to 

military judges, this change needs a stronger justification than 

to facilitate adjudging more severe sentences against 

servicemembers. 

The Committee should recognize that the proposed transfer of 

sentencing power has some significant long-term implications. The 

selection of court-martial members in a manner quite different 



from the selection of civilian jurors sometimes has been justified 

by a supposed difference in functions. See, e.g. United States v. 

Guilford, 8 M.J. 598, 602 (ACMR 1979), pet. denied, 8 M.J. 242. 

If the sentencing responsibility is removed from the members 

of a court-martial, then their role becomes more similar to that 

of civilian jurors. In that event, critics of military justice 

will undoubtedly press again to remove the selection of court 

members from the control of military commanders and to substitute 

some system of random selection for the standards for selection of 

court members now prescribed by Article 25(d)(2). Obviously, part 

of the rationale for maintaining the present system will be 

reduced if court members are deprived of their sentencing 

responsibilities, for which maturity and experience would seem 

especially important. 

Of course, if in the long run the change to sentencing by 

judge alone is accompanied by a change in the composition of 

courts-martial, some benefits might accrue. For example, greater 

use of less senior persons as court members would broaden the 

manpower pool available for service on courts-martial, so that 

trials by courts-martial would be less disruptive of normal 

military operations. Also, a broader base for court-martial 

membership would make more feasible the increase in the number of 

peremptory challenges proposed by S.2521. However, expanding the 

base from which court members are selected might have other 

effects that have not been thoroughly analyzed. 

In pointing to the implications of sentencing by judge 

alone, our purpose is neither to praise nor condemn the proposal. 



Instead, we seek only to emphasize that this feature of S.2521 has 

some possible implications of which the Committee and the Congress 

should be fully aware. 

In 1974, the House of Delegates of the American Bar 

Association recommended that the Uniform Code be amended to allow 

an accused to elect sentencing by judge alone, even if his guilt 

or innocence had been determined by court members. This 

proposal -- which provides still another alternative for 
examination by the Committee -- would modify the present 
procedure, whereunder an accused must elect either to have both 

the fact-finding and the sentencing done by court members or to 

have both done by the military judge, but whereunder no means are 

available for guilt to be determined by court members and the 

sentence then to be imposed by the judge. 

Suspension Power for Military Judges 

If all sentencing power is to be transferred to the military 

judge, we would favor the provision of S.2521 which would allow 

him to suspend a sentence, just as trial judges may do in state 

and Federal courts. Military judges today are persons of high 

character and ability. The proposal to transfer all sentencing 

power to them in itself evidences the high regard in which they 

are held. We believe, therefore, that they will not abuse the 

power to suspend sentences, if it is conferred upon them. Indeed, 

if the review of cases in the field is to be curtailed -- as 
proposed both by Senator Jepsen and by the Administration -- then 



it would seem especially desirable to provide military judges this 

authority, since, without a staff judge advocate's review, 

convening authorities may have less information available to them 

than today for purposes of determining whether sentences should be 

suspended and, in turn, may be more reluctant than at present to 

take clemency action. Allowing military judges to 'suspend 

sentences would lessen the risk that clemency action -- especially 
the suspension of a sentence to a punitive discharge -- might be 
overlooked in the cases of servicemembers who were good candidates 

for rehabilitation and retention on duty. Of course, we believe 

that rehabilitation of salvageable servicemembers is 

cost-effective in every respect and avoids a loss by the Armed 

Services of what may have been an expensive investment in training 
P 

these persons. 

Since Courts of Military Review must consider sentence 

appropriateness in their appellate review of a case, some judges 

of those Courts have suggested that they also should be empowered 

to suspend all or part of a court-martial sentence. 

Changes in Post-Trial Review 

Currently the Uniform Code provides that the convening 

authority of a court-martial "may approve only such findings of 

guilty, and the sentence or such part or amount of the sentence, 

as he finds correct in law and fact and as he in his discretion 

determines should be approved." Article 64, 10 U.S.C. 5 864. 

Article 61 of the Code, 10 U.S.C. 8 861, requires that in acting 



on a general court-martial, the convening authority shall refer 

the recprd of trial to his staff judge advocate or legal officer 

for a "written opinion". This written opinion -- generally called 
the staff judge advocate's review -- is also required in special 
court-martial cases where a bad-conduct discharge is approved. 

In requiring a staff judge advocate's "written opinion" 

Congress apparently had in mind the type of review which the Army 

had utilized since issuance of the 1921 Manual for 

Courts-Martial. See United States v .  Fields, 9 U.S.C.M.A. 70, 26 

C.M.R. 332 (1958). By reason of Manual provisions and judicial 

interpretations the preparation of the staff judge advocate's 

review has become a cumbersome task which requires the expenditure 

of many lawyer hours. 

Both S.2521 and the Administration propose elimination of 

some of the responsibilities of the convening authority; and, 

incident thereto, the traditional staff judge advocate's review 

would vanish from the scene. However, the convening adthority 

would still retain his clemency power and, in his discretion, 

could set aside findings of guilty or reduce a sentence. 

Both S.2521 and the Administration would require that in 

taking his clemency action, the convening authority of a general 

court-martial shall obtain a "written recommendation" in a special 

court-martial in which the sentence includes a bad-conduct 

discharge, while the Administration would require this "if, under 

regulations of the Secretary concerned, a staff judge advocate is 

assigned to the conve~ing authority or other person taking 

action." Under the Administration proposal, there is no 



requirement that a record of trial be prepared before the 

convening authority acts or his staff judge advocate prepares the 

"written recommendation". Since 5.2521 requires that the 

convening authority refer the "record" of the court-martial to his 

staff judge advocate for a "written recommendation", it would 

appear that the convening authority cannot act until the record of 

trial is prepared. 

In several respects, we favor S.2521 over the Administration 

proposal. For one thing, we believe the requirement of the 

"written recommendation" for a special court-martial case 

involving a bad-conduct discharge should not hinge on "regulations 

of the Secretary concerned". Instead, as under S.2521, it should 

exist in all cases. 

Secondly, we believe the convening authority should not take 

his final action until the record of trial has been prepared. At 

that point, the accused and his counsel will have the record 

available as a source of information they wish to bring to the 

convening authority's attention; and the convening authority will 

have the record available for whatever consideration he chooses to 

give it. 

The commencement of an accused's service of a sentence of 

confinement would not be delayed by waiting for the record of 

trial, since under the Code that sentence, unless deferred by the 

convening authority, takes effect when adjudged by the 

court-martial. Moreover, the 1981 amendments to the Code, which 

originated in this Committee, eliminated distinctions in 

confinement classification between an accused whose sentence has 



been adjudged but not reviewed and an accused'for whom post-trial 

review has been completed. 

S.2521 may need clarification of its provision that the 

convening authority of a special court-martial which adjudges a 

bad-conduct discharge shall submit the record to his staff judge 

advocate for a "written recommendation". Under current practice, 

many special courts-martiai are donvened by commanders who do not 

. have staff judge advocates assigned to them. After the convening 

authority takes his action, the record is sent to "the officer 

exercising general court-martial jurisdiction over the command" 

for his review; and, of course, that officer will have a staff 

judge advocate assigned to him. See Article 64(b). Since S.2521 

deletes the present Code provision for review by an officer 

exercising general court-martial jurisdiction, it is unclear how 

the "written recommendation" of the staff judge advocate will be 

made available to a convening authority who has no lawyer on his 

staff. 

Whether 5.2521 or the Administration proposal is adopted, we 

suggest that, in addition to his powers to disapprove findings and 

sentence or order revision proceedings, the convening authority 

also should be authorized, in his discretion, to order a rehearing 

as to guilt or as to sentence. In this way, he might be able to 

rectify quickly legal errors that were brought to his attention by 

defense counsel or otherwise. There should be little objection to 

providing a commander with an additional tool for. use in his 

discretion. 



The savings in time and effort for staff judge advocates and 

their subordinates that will accrue from the change in appellate 

responsibilities of convening authorities will depend on how 

different a "written recommendation" is from a "written opinion". 

The Manual for Courts-Martial will provide us with guidance in 

that regard. However, the Committee should recognize that for a 

staff judge advocate to make a sound "written recommendation" to 

the convening authority, he will need to assemble some of the same 

information that now goes into the staff judge advocate's review. 

Furthermore, the information now compiled in the staff judge 

advocate's review is used not only by the convening authority but 

also in subsequent appellate review of a case. Presumably it is 

considered by clemency and parole officials, as well as for 

custody-grade classification in confinement facilities. If the 

information is not compiled by this staff judge advocate, then is 

it intended that someone else will assemble the information? Or 

will it be dispensed with entirely? What are the costs of each of 

these alternatives? When such questions as these have been 

answered to the President's satisfaction and he has prescribed the 

contents of the "written recommendation" to be provided by a staff 

judge advocate, then we will know how much of a change has been 

made in the present practice. 

We cannot estimate how much benefit convening authorities 

will receive from the changes, since we suspect that their present 

responsibilities for appellate review may not have been as onerous 

as some have suggested. Understandably, commanders vary 

substantially in the time and attention they devote to military 



justice. Some rely more on their staff judge advocate than do 

others;. some,read the staff judge advocate's review meticulously; 

some rely on his oral summary. Also, we have observed that some 

convening authorities seem to find that, In performing their 

appellate review responsibilities, they obtain helpful insights 

into disciplinary and other problems in their commands. 

S.2521 and the Administration proposal removes a safeguard 

that servicemembers have enjoyed for several decades -- although 
one for which there has been less necessity as other protections 

have been made available in military justice. We have not been 

furnished any statistics which demonstrate fully how much relief 

accused persons now receive as a result of the appellate review 

now performed by convening authorities in the field, nor can we 

predict to what extent that same relief would still be provided 

through the exercise of the clemency powers of the convening 

authority. Of course, there should be no change as to those 

reductions which today are granted by convening authorities under 

pretrial agreements; and plea bargaining would not be affected by 

the changes. 

To some extent, errors which currently are corrected during 

appellate review in the field will be rectified by Courts of 

Military Review. The adequacy of this remedy is reduced somewhat 

by the circumstance that it does not occur for several months. 

Moreover, we note that S.2521 increases the threshold for review 

by a Court of Military Review from a year's confinement to more 

than a year's confinement. This change, although slight, would 

deprive some servicemembers of another safeguard now available. 



We see no reason for such a change -- especially since first level 
appellate review in the field would also be curtailed. 

Waiver of Appellate Rights 

Both S.2521 and the Administration proposal would eliminate 

automatic appellate review: We certainly subscribe to the 

proposition that if an accused, when properly counseled, chooses 

not to appeal a case and wishes to receive.his punitive discharge 

as promptly as possible, then there is no need to grant an 

unwanted appellate review. Therefore, we would favor 

authorization for waiver or withdrawal of an appeal by an accused 

who has been fully advised of his legal rights. Likewise, we 

would favor a Code amendment which would allow an accused to 

consent to a summarized record of trial or to reduction of the 

record of trial to eliminate those portions which he considered 

irrelevant to his appeal. However, an accused should not be 

permitted to waive his appellate rights as part of a negotiated 

pretrial agreement, since in our view this is contrary to public 

policy. 

Furthermore, we oppose the provisions of S.2521 whereby the 

accused would forfeit appellate rights by inaction on his part or 

that of his counsel. In the first place, we believe that in most 

instances a defense counsel will urge the accused to appeal, so 

that subsequently there will be no claim by the accused that he 

lost his right of appeal because of failure of his counsel to 

advise him properly about that right. Secondly, we anticipate 



that, in many instances where appellate rights were lost by 

inaction after trial, the accused would blame the loss on his 

defense counsel, and appellate authorities would be confronted 

with claims of ineffective assistance of counsel. Finally, in 

view of the youth of the average servicemember and the scope of 

the appellate rights in military justice, which include review of 

facts and of sentence appropriateness, it is important that, if an 

accused waives his appeal, this take place as a result of a 

conscious, informed, and thoroughly documented choice on his 

part. 

Instead of treating failure to give notice of appeal as a 

waiver of appeal, we favor equating it to the giving of a notice 

of appeal, just as upon failure of a defendant to plead, a plea of 

not guilty is entered in his behalf. 

S.2521 contemplates that at the time a notice of appeal is 

given the accused and his counsel will specify the issues which he 

wishes considered on appeal.. This procedure does not seem 

feasible to us. For one thing, when the notice is given, a record 

of trial frequently will not have been prepared; and specifying 

appellate issues without having a record of trial is a rather 

fruitless endeavor. Secondly, in military practice -- unlike many 
civil courts -- the lawyer who defends the case will not be 
handling the appeal; and we believe it is more effective to have 

appellate issues specified by the attorney who will be directly 

involved in the appeal. 



Increase in the Jurisdiction of Special Courts-Martial 

Under S.2521, a special court-martial could adjudge a 

sentence including 12 months' confinement, instead of the 6 

months' to which its jurisdiction is now limited. We have not had 

an opportunity to study statistics from the Armed Services which 

might tend to demonstrate the need for this proposal. Of course, 

the statistics must be examined with discernment. The fact that a 

general court-martial results in a sentence which a special 

court-martial might have imposed does not mean that the case 

should never have been referred to a general court in the first 

place. After all, when the convening authority makes his 

determination as to the level of court-martial to which a case 

should be referred, he does not have available all the evidence - 
including extenuation and mitigation - which is later available to 
the court members. 

In Federal law 6 months' confinement has been the dividing 

line between "petty offenses" and other offenses; and also for 

constitutional purposes it provides the dividing line as to the 

right to a jury trial. Furthermore, under a calculation that is 

sometimes employed -- which equates a bad-conduct discharge to 6 
months' confinement -- then even today a special court-martial can 
adjudge the functional equivalent of a year's confinement. This, 

of course, is the dividing line between misdemeanor and felony. 

18 U.S.C. 5 1. Therefore, in increasing the punishment power of 

the special court-martial as proposed by 5.2521, Congress would 



basically be authorizing the special court-martial to adjudge a 

felony-type punishment. 

Of course, S.2521 eliminates some existing safeguards for 

accused servicemembers. For example, a special court-martial is 

not subject to the screening requirements of pretrial 

investigation and pretrial advice which apply to general 

courts-martial under Articles 32 and 34. The Code requirements 

applicable to judges of general courts-martial under Article 26(c) 

are more stringent than for the judges of special courts. 

Furthermore, the special court-martial conviction may receive less 

detailed review in the field than the general court-martial. 

As a partial substitute for eliminated safeguards, the 

Administration would require that Courts of Military Review review 

under Article 66 those cases tried by special court-martial in 

which the accused was sentenced to more than 6 months' confinement 

but no bad-conduct discharge was imposed. If the jurisdiction of 

the special court-martial is increased, then we believe the 

Administration proposal should be adopted. However, adopting the 

proposal would yield significant benefits only if Courts of 

Military Review process such cases rapidly, so that an accused's 

case is reviewed before all of his confinement is served. 

Obviously, this Committee and the Congress must determine 

whether the possible cost savings and other benefits that might 

result from expanding the jurisdiction of special courts-martial 

offset the loss of safeguards for servicemembers. Since the 

proposed change will alter jurisdictional limitations that have 

applied to special courts-martial for several decades, we urge the 



Committee to obtain as much statistical and other information as 

possible in considering this proposal. 

Drug Offenses 

S.2521 would add to the Uniform Code an Article 112a -- a 
detailed punitive article concerning controlled substances, which 

follows closely the Federal Controlled Substances Act of 1970. As 

we recently made clear in our opinion in United States v. 

Ettleson, 13 M. J. 348 (C.M.A. l982), a need exists for Code 

amendments or for revisions to the Manual for Courts-Martial, 

which would deal more specifically with drug offenses. Recently, 

notice was given in the Federal Register of a proposed revision to 

the Manual for Courts-Martial, whereby the handling of drug 

offenses by courts-martial would be more in line with that in the 

Federal District Courts. This revision, which is scheduled to 

take effect next month, will remedy many of the present 

omissions. 

In cases like United States v.  Trottier, 9 M.J. 337 (C.M.A. 

1980), and United States v. Middleton, 10 M.J. 123 (C.M.A. 1981), 

our Court has demonstrated its concern with the problem of drug 

abuse in the Armed Services. Thus, we praise Senator Jepsen's 

effort to provide a sounder legal foundation for attacking drug 

abuse. However, in this instance, we would suggest that the 

approach taken by S.2521 may be unduly cumbersome and that, just 

as for other crimes, the prescription of maximum punishment for 



drug offenses should be left to the President. In our view this 

flexibility is desirable in meeting military needs. 

If a new punitive article is to be added to the Uniform 

Code, we would suggest that it be stated in general terms, such as 

these : 

Any person subject to this chapter who, 
without a valid prescription or other legal 
authorization or justification, uses, 
possesses, manufactures, distributes, 
imports, exports, or introduces into an 
installation, vessel, vehicle, or aircraft 
used by the armed forces or under their 
control, opium, heroin, cocaine, amphetamine, 
lysergic acid diethylamide, methamphetamine, 
phencyclidine, secobarbital, marijuana, or 
any compound or derivative thereof or any 
other drug or substance which is listed in 
Schedules I-V, or any other Schedule, of 21 
U.S.C. •˜ 812, or any successor provisions 
thereto, or any Schedule of drugs or 
controlled substances issued by the 
President, shall be punished as a 
court-martial may direct. 

While the foregoing language is based on the proposed Executive 

Order concerning drugs, it has not been submitted to the 

Joint-Service Committee or the Code Committee for consideration; 

and so it may contain some defects. We offer this only by way of 

illustration; but if the Committee determines that a punitive 

Article concerning drugs should be part of the Uniform Code, our 

Court will be happy to cooperate with the Administration in 

proposing concise statutory language to deal with drug abuse and 

related matters. 

If a new punitive article is enacted to deal with drug 

offenses, its language or legislative history should make clear 

whether Congress intends to preempt the prosecution of drug or 



drug-related offenses under Article 134 or prosecutions under 

Article 92 for violation of service regulations concerning drugs, 

drug use, or drug paraphernalia. Indeed, one reason for great 

care in drafting a new punitive article on drug offenses is to 

avoid unwanted consequences that might accrue under the doctrine 

of preemption or otherwise. 

The proposed Executive Order contains many detailed and 

carefully prepared provisions concerning prosecution of drug 

offenses; and if the committee favors these provisions, perhaps 

this should be indicated in the legislative history of any new 

punitive article. 

Certiorari 

The Administration proposes that the Supreme Court be 

authorized to review the decisions of our Court on writ of 

certiorari. In terms of legal symmetry this proposal has some 

appeal. Moreover, it would provide the Government with a remedy 

if our Court, on constitutional or other grounds, rendered 

opinions which appeared to be inimical to military discipline. 

Presumably, we would have even greater visibility if our opinions 

were reviewable by certiorari; and this might tend to enhance the 

Court's stature. 

While these arguments are appealing and we do not object to 

the concept underlying the Administration proposal, there may be 

some practical disadvantages. Obviously, some costs will 



be incurred by the Armed Services in connection with providing 

1awyers.to handle the petitions for certiorari. Also, the 

Department of Defense and the Solicitor General's Office will 

incur a new burden in connection with preparing responses to 

certiorari petitions submitted by accused servicemembers. We do 

not know the magnitude of the costs involved; but they should be 

balanced against any anticipated benefits. Secondly, the 

certiorari process will produce further delays in completing the 

appellate review of courts-martial; and, in cases where a punitive 

discharge has been adjudged by a court-martial, separation of an 

accused from the service may be further postponed to allow the 

Supreme Court an opportunity to review his petition for 

certiorari. Fortunately, the provisions for involuntary appellate 

leave which originated in this Committee and were enacted last 

year by the Congress have reduced the significance of this 

problem. 

Thirdly, under the Administration proposal, the 

establishment of certiorari jurisdiction over cases tried by 

courts-martial will further increase the Supreme Court's already 

heavy docket. Obviously, the Justices of the Supreme Court can 

best speak to this problem; and, in fairness to them, their views 

should be solicited before the proposal is adopted. We have 

observed that in recent years the Supreme Court has emphasized the 

uniqueness of military justice, and it seems rather doubtful that 

a writ of certiorari will be granted in many court-martial cases. 

In light of that probability and since the time of the members of 

the Supreme Court is itself an important national resource, the 

Congress -- hopefully in conjunction with the Supreme Court -- 



should decide whether the benefits from adoption of the 

Administration proposal would counterbalance the disadvantages. 

It has been suggested that the availability of certiorari 

may lessen collateral attacks on courts-martial. We have not seen 

recent figures concerning the current level of collateral attacks; 

and so we cannot evaluate the magnitude of this problem. However, 

denial of a petltion for certiorari does not preclude collateral 

attacks that otherwise could be undertaken successfully. 

Undoubtedly the Committee is familiar with cases where, after 

exhausting his remedies on direct appeal by petitioning the 

Supreme Court for certiorari, a convicted defendant has then 

undertaken collateral attack on his conviction in a Federal 

District Court. 

The Administration proposal seeks to mitigate the possible 

burden on the Supreme Court by imposing a limitation that 

certiorari cannot be granted on an accused's petition unless our 

Court has granted review in the first instance. Thus, for an 

accused -- but not for the Government -- our Court would hold the 
key allowing access to the Supreme Court. We are not aware of any 

other instance in which the jurisdiction of the Supreme Court 

presently is controlled by a lower court in this manner; and so we 

have no experience to draw upon in evaluating the desirability of 

such a llmltation. 

Currently, our Court denies by order an overwhelming number 

of the petitions that are submitted to us. However, from time to 

time, as issues arise which are common to many cases, our 

percentage of grants of review increases markedly. Thus, the 



number of cases that would be eligible for Supreme Court review 

under the Administration proposal could fluctuate dramatically. 

For example, in the wake of certain Supreme Court decisions 

concerning trial by jury, our Court received many petitions which 

raised the issue whether courts-martial were subject to jury 

requirements imposed by Supreme Court precedents. We did not 

grant those petitions; but, had we done so, a substantial number 

of "trailer" cases would ultimately have been granted review. 

Under the proposal our Court would be confronted in many 

cases with a choice between denial of a petition for review whlch 

would deny the accused access to the Supreme Court, and summary 

affirmance, which would have the same legal consequences but would 

allow the accused to submit a petition for certiorari to the 

Supreme Court. To the extent that our Court utilized the second 

alternative, there would be an increase in the number of cases 

eligible for review by the Supreme Court. Thus, in evaluating the 

Administration proposal concerning certiorari, the Committee 

should recognize that it is difficult at this time to predict 

accurately how many cases might be taken to the Supreme Court upon 

petition for writ of certiorari. 

Since our decision whether to grant review would determine 

eligibility for certiorari, we are unsure whether the Supreme 

Court could entertain a petition for extraordinary relief in a 

case in which we had not yet granted review. Hopefully, even if 

they had the poyer to do so, the Court as a matter of discretion 

would seldom intervene in a case tried by court-martial until we 

had decided whether to grant review. 



Discharge Review and Correction Boards 

Both S.2521 and the Administration would impose specific 

limitations on the powers of Discharge Review Boards and Boards 

for the Correction of Military Records. Thus, the Discharge 

Review Boards would no longer be allowed to review bad-conduct 

discharges imposed by special courts-martial; and the Correction 

Boards would b'e specifically restricted to clemency. Our Court 

believes that these statutory Boards, comppsed chiefly of 

non-lawyers, should not be allowed to overrule our decisions on 

matters of law. Moreover, by virtue of our extraordinary writ 

power, a procedure is available whereby we may consider legal 

issues raised by accused persons in cases that have not yet 

reached us directly under Article 67 or in cases in which direct 

appellate review has already been completed. Therefore, we 

believe that no need exists for these boards to consider issues of 

law arising in trials by court-martial. Indeed, under established 

principles of exhaustion of remedies, these boards currently 

should not decide a legal issue concerning a court-martial 

conviction, if no effort has been made by the applicant to raise 

the issue in our Court or the Court of Military Review by means of 

extraordinary writ or to invoke the jurisdiction of the Judge 

Advocate General under Article 69 of the Uniform Code. 

Under the Administration proposal the Discharge Review 

Boards would no longer have any jurisdiction over bad-conduct 

discharges adjudged by special courts-martial -- even to grant 
relief as a matter of clemency. We have not seen any statistics 



as to the number of applications received by these Boards with 

respect to bad-conduct discharges or as to the number of cases in 

which relief is granted. Thus, we have little basis to evaluate 

whether the Administration proposal removes any significant burden 

on these Boards or eliminates an important safeguard for 

servicemembers. Perhaps some of the veterans organizations -- 
such as the American Legion or Veterans of Foreign Wars -- might 
have some views on this topic since I believe they provide counsel 

to former servicemembers as to relief available from these 

boards. 

In some instances and for some purposes, such as veterans 

benefits, the bad-conduct discharge from a special court-martial 

is akin to an administrative discharge under other than honorable 

conditions. Of course, the Discharge Review Boards review a 

substantial number of administrative discharges; and perhaps there 

are some advantages in permitting these Boards to consider 

bad-conduct discharges from special courts-martial. 

On the other hand, the Uniform Code provides some safeguards 

in courts-martial that are not granted in connection with 

administrative discharges; and so the likelihood of a miscarriage 

of justice is less when a bad-conduct discharge is adjudged than 

when an administrative discharge is issued. However, since S.2521 

and the Administration proposal both contemplate removal of some 

safeguards of appellate review now applicable to bad-conduct 

discharges adjudged by special courts-martial, it may be going too 

far to eliminate simultaneously the power of Discharge Review 

Boards to grant relief as to bad-conduct discharges. 



Continuing Reexamination of the Code 

We suggest that the Uniform Code receive a continuing, 

thorough examination to determine whether any of its provisions 

would be unworkable under combat conditions or under emergency 

conditions like those which surrounded the recent deployment of 

Naval forces in the Indian Ocean. The Code already provides for 

certain variations of procedure in time of war -- for example, 
with respect to the applicable statute of limitations; See 

Article 43, 10 U.S.C. 5 943. There may be other instances in 

which wartime exceptions should be created. Moreover, perhaps 

these exceptions should be defined in terms of functional criteria 

rather than based on the existence of "war", since in modern times 

hostilities often have not been accompanied by declarations of 

war. On the other hand, provisions of the Uniform Code should not 

be changed simply because they might not work effectively in 

wartime. Our servicemembers should not be deprived of safeguards 

during peacetime merely because those safeguards might not be 

feasible in the event of hostilities. 

Uniformity 

Furthermore, we believe that, insofar as possible, military 

justice should be uniform among the Armed Services. This policy 

was adopted by Congress soon after a war in which our nation 

mobilized the largest armed forces in its history. The 

legislative judgment made at that time should not be lightly 



overturned. Indeed, that judgment seems all the wiser as the 

Armed Services make increased use of joint task forces and unified 

commands. When members of several services are serving in the 

same command, it would seem anomalous to have the kind of justice 

received depend on the color of the uniform worn. Also, 

uniformity facilitates cross-utilization of legal and paralegal 

personnel, which in turn can reduce costs. For example, in Hawaii 

the Air Force frequently uses Army military judges located there, 

rather than incur the expense bringing its own judges out from the 

mainland. 

Other Areas of Study 

It was suggested to us that we should call attention to 

other changes in the Uniform Code which might be desirable. We 

already have attempted to do this in correspondence directed Yo 

your Committee staff. For example, there, we noted that, despite 

proposals that have been pending in various forms for 20 years, 

there still exists a jurisdictional gap as to the punishment of 

civilian dependents or employees who accompany the Armed Forces 

overseas and as to former servicemembers whose crimes are 

discovered after they have been discharged. Apparently, there 

were plans to deal with such situations in connection with 

revising Title 18, the Criminal Code. However, in view of the 

delays and uncertainty in completing that project, we suggest that 

the Congress consider extending the jurisdiction of Federal 

District Courts to authorize trial of civilian dependents and 



employees and former servicemembers for violating punitive 

Articles of the Uniform Code. Some other possible areas for 

legislative action have, at least indirectly, been adverted to in 

earlier portions. of our statement; and they can be discussed later 

in more detail if the Committee desires. 

Conclusion 

Finally, let us emphasize that some of the proposals now 

before you are of a housekeeping nature and are relatively 

noncontroversial. Others merit very detailed further study. 

Recognizing that these Hearings have come at a late stage of the 

current Session of the Congress, we suggest, as an alternative for 

your consideration, that the noncontroversial portions of 5.2521 

and of the Administration proposal might be merged in some form 

for immediate action by the Committee and that the remaining 

provisions be further examined after the new Congress has 

convened. Thus, military justice could benefit more immediately 

from such changes as those on which there is general agreement: 

1. Authority for appeals by the Government; 

2. Authorization of reconsideration en banc by Courts of 
Military Review; 

3. Authorization of videotaped records of trial; 

4. Permission to make oral requests for trial by military 
judge alone; 

5. Simplification of excuses and appointments of 
court-martial personnel; 

6. Simplification of pretrial advice in general 
courts-martial; 



7. Establishment of an equitable judicial retirement 
program; 

8.. Authorization for waiver of appellate rights and 
withdrawal of appeals; 

9. Enactment of a punitive article for drug offenses. 

Other more technical changes, on which we have not commented, such 
as a revised definition of "judge advocate" and expansion of the 
Article 67(g) Code Committee to conform to current practice, could 
also be included. 

Whether the Committee chooses to proceed immediately with 
the less controversial amendments to the Code or to await 
completion of studies of the probable effects of the more 
far-reaching changes, we are grateful for your interest in 
military justice and for this opportunity to state our views. Of 
course, we shall be happy to answer any questions that you may 
have at this time. 



Senator JEPSEN. Thank you. 
The questions that we have we will insert for the record and ask that 

you reply to them. We have explored some of the key issues already, 
as you know. 

I do want to thank you for your testimony and look forward to con- 
tinuing to work together. 

Judge EVERET~. Thank you very much, Mr. Chairman, and we will 
be delighted to respond to your questions for the record. 

[The questions with answers supplied follow :] 



RESPONSES TO 
QUESTIONS FOR THE RECORD 

for the 
UNITED STATES COURT OF MILITARY APPEALS 

September 30, 1982 

1. Reaction of Commanders/Defense Counsel 

a. Judge Everett, I understand that you recently returned 
from a trip to Europe. During that trip and any other visits to 
installations you have made over the past six months did you get 
any reaction from military commanders concerning these proposed 
changes to The Uniform Code? What was it? 

In my recent visits to military installations in 

Europe and elsewhere, I found that commanders were 

interested in proposed changes to the Uniform Code but in 

many instances were not aware of the specific changes being 

proposed. For the most part, I believe the commanders favor 

the proposed increase in the jurisdiction of the special 

court-martial. As to proposed changes in the appellate 

responsibilities of the commanders, I did not hear many 

complaints that the present system is too burdensome for 

commanders themselves. Apparently, many commanders rely 

heavily on their staff judge advocate to summarize for them 

orally the written staff judge advocate's review. Several 

commanders described to me how, as a matter of choice, they 

personally review records of trial -- often at night and on 
the weekends -- because they find this to be helpful in 
learning about disciplinary conditions in their commands. 



As far as sentencing by judge alone is concerned, the 

commanders in the Navy with whom I talked seem more disposed 

to this change than are those in the Army and the Air 

Force. Overall, I found no overwhelming sentiment to make 

major changes in the Uniform Code at this time and a fairly 

general feeling of confidence in military justice, although 

there was a strong desire to improve its efficiency even 

more and to prepare for combat conditions. Most commanders 

are very pleased by the statutory changes made last year, 

which limit the right to individual military counsel and 

which allow convicted servicemembers to be placed on 

involuntary appellate leave while review of their cases is 

being completed. 

b. Did you get any reaction from military defense counsel? 
Military judges? What was it? 

Military defense counsel seemed generally to oppose 

most'of the major changes proposed by S.2521; and they 

perceived these changes as being directed at curtailing 

rights of accused persons. However, I heard very little 

adverse comment from defense counsel about the proposals to 

authorize appeals by the Government. A majority of military 

judges favor the proposed transfer to them of all sentencing 

power and the elimination of an accused's right to be 

sentenced by court members. An even more substantial 

majority of judges favor granting power to military judges 

to suspend sentences they adjudge. 



2 .  One-Judge Grant of Petition for Review 

a. Judge Everett, do you agree with the ACLU proposal that 
one judge of the Court of Military Appeals be sufficient to grant 
a petition for review by that Court. If not, why not? 

I do not favor the ACLU proposal that one judge of the 

Court of Military Appeals be sufficient to grant a petition 

for review by our Court. It is my observation that in 

almost every instance the grant of the petition by one 

judge -- as proposed by the ACLU -- would not change the 
outcome of the case but would only delay it. Generally 

speaking, it has been my experience that if one judge 

perceives a possible issue and is very anxious to have 

review granted, he can usually persuade another judge to 

grant the petition for review, and obtain additional 

briefs. Also, a judge can express his view on denial of a 

petition for review by dissenting from the denial. I 

understand that at one time in its history our Court 

followed for a while an informal practice of allowing grants 

of review at the request of one judge, and the result was an 

overloading of our master docket with cases which were later 

held to be meritless. Incidentally, we follow the practice 

that if for some reason only two judges are available to 

vote on a petition -- e.g., in the event of a 

disqualification, protracted absence, or vacancy on the 

Court -- then, upon vote of either judge, a petition for 
review will be granted; and I think this practice -- which 
requires a majority vote to deny a petition for review -- is 
quite desirable. 



Apparently, the proposal for grants by one judge is 

relevant to the Administration's certiorari proposal, 

whereunder access to the Supreme Court depends on a prior 

grant of review by our Court. Obviously a one-judge grant 

rule would increase the number of cases eligible for review 

by the Court. 

3. Provisions Related to Retirement by the Judges of the United 
States Court of Military Appeals. 

a. Judge Cook, should the judges of the United States Court 
of Military Appeals be removable for mental or physical 
disability? If not, why not? Are judges of other Article I 
courts removable for such causes? 

I have no objections to the provision providing that 

the judges of the United States Court of Military Appeals be 

removable for mental or physical disability and neither do 

my Brothers. In the United States Tax Court, there is a 

provision which reads: 

(2) Whenever any judge who becomes 
permanently disabled from performing his duties 
does not retire and the President finds that such 
judge is unable to discharge efficiently all the 
duties of his office by reason of permanent 
mental or physical disability and that the 
appointment of an additional judge is necessary 
for the efficient dispatch of business, the 
President shall declare such judge to be retired. 
[26 U.S.C. 5 7447(h)(2).] 

Such a provision merely would place us in the same 

status as that of the judges of the other major Article I 

court. 

4. United States Court of Military Appeals Retirement: 
Transition. 



a. Judge Cook, can the judges of any other Article I or 
Article I11 court receive full retired pay so long as they have 
completed 10 years of service? 

Yes, but a further explanation is required. 

Any Article I11 court judge may retire after attaining 

the age of 70 and serving for 10 years. Otherwise, such 

judge may retire at age 65 after serving 15 years. In the 

case of all Article 111 judges, however, full pension rights 

are vested after 10 years of service in cases of disability 

retirement. 

In the case of a judge of the United States Tax Court 

whose term is statutorily set at 15 years, the same rules 

are applicable, &, full retirement after serving 10 years 

and attaining the age of 70; otherwise, upon completion of 

15 years and reaching the age of 65. However, there are two 

exceptions, &, where the judge is not reappointed and has 

given notice to the President that he or she is willing to 

accept reappointment to the United States Tax Court, and 

where there is a disability retirement after serving at 

least nine-and-one-half years, plus one day. Upon 

retirement, the judge is entitled to retirement at the same 

rate of pay as an active judge. 

b. How does the transition provision in S.2521 affect the judges 
presently sitting on the United States Court of Military Appeals? 

At the present time, the judges of the United States 

Court of Military Appeals receive only the retirement of 

Civil Service retirement system, which is a disincentive for 

service on the Court. Until 1980, the judges' terms were 



for 15 years, but in computing the time of appointment, the 

term of a judge appointed to fill a vacancy left by a 

predecessor would expire 15 years after the expiration of 

the term for which the predecessor judge was appointed, 

i.e., only for the unexpired portion of the term of his 

predecessor. Each of the current judges was originally 

appointed to serve out an unexpired term. When I completed 

the term of my predecessor, I was reappointed to a full 

15-year term which expires May 1, 1991. In December, 1980, 

this provision of law was changed to make all terms of 

service 15 years for future appointees. The 1980 change 

extended the term of Chief Judge Everett from April 16, 

1980, to April 15, 1990--a total of 10 years. Judge Albert 

B. Fletcher, Jr., took office on April 30, 1975, for an 

unexpired term which ends on May 1, 1986. When their 

current terms have expired, neither Chief Judge Everett nor 

Judge Fletcher will have served 15 years and neither of them 

will have been employed by the Federal government for 20 

years, as is required by the Civil Service retirement system 

to receive any immediate retirement benefits. In fact, 

Judge Fletcher will not be eligible for any retirement 

benefits until approximately one-and-one-half years after 

his term expires. 

We strongly support the transitional retirement 

provision of 5.2521. 



5. Appeals by the Government 

a. Judge Fletcher, Judge Everett's statement notes a 
provision in the North Carolina General Statutes relating to 
government appeals in connection with a motion to suppress. Does 
the federal government have a similar right to appeal under 28 
U.S.C. 3731? 

The federal government's right to appeal a decision, 

judgment or order of a district court in a criminal case is 

found in 18 U.S.C. 53731 (1971). It states: 

83731. Appeal by United States 

In a criminal case an appeal by the United States 

shall lie to a court of appeals from a decision, 

judgment, or order of a district court dismissing an 

indictment or information as to any one or more 

counts, except that no appeal shall lie where the 

double jeopardy clause of the United States 

Constitution prohibits further prosecution. 

An appeal by the United States shall lie to a court 

of appeals from a decision or order of a district 

court suppressing or excluding evidence or requiring 

the return of seized property in a criminal 

proceeding, not made after the defendant has been put 

in jeopardy and before the verdict or finding on an 

indictment or information, if the United States 

attorney certifies to the district court that the 

appeal is not taken for purpose of delay and that the 



evidence is a substantial proof of a fact material in 

the proceeding. 

The appeal in all such cases shall be taken within 

thirty days after the decision, judgment or order has 

been rendered and shall be diligently prosecuted. 

Pending the prosecution and determination of the 

appeal in the foregoing instances, the defendant shall 

be released in accordance with chapter 207 of this 

title. 

The provisions of this section shall be liberally 

construed to effectuate its purposes. 

As amended Jan. 2, 1971, Pub.L. 91-644, Title 111, 5 

14(a), 84 Stat. 1890. 

It is clear that the federal government does have a right to 

appeal a decision or order of a district court suppressing or 

excluding evidence in a criminal proceeding. In my opinion, this 

statute should be the model for any government appeals statute 

enacted for the military justice system. See Article 36, Uniform 

Code of Military Justice, 10 U.S.C. $836. 

b. Both proposals contain provisions which would avoid 
charging to the prosecution for speedy trial purposes delays 
directly attributable to such appeals. Do you agree with the 
observation that "neither of these provisions is well-founded 
since if a prosecution appeal was not only unmeritorious, but 
frivolous, the delay should be most definitely charged to the 
prosecution for a speedy trial purposes.'' If not, why not? 



The question raised by the committee is whether the 

proposed provisions which avoid charging the prosecution for 

speedy trial purposes with delays directly attributable to 

government appeals is well-founded. No such provision is 

found in 18 U.S.C. 53731. No justification in terms of 

military necessity or otherwise has been offered for the 

inclusion of such a provision in either of the proposals. 

Accordingly, in view of Article 36, UCMJ, these provisions 

have not been shown to be well-founded. 

I would note additionally that the two proposals 

jointly treat a government appeal frbm an order terminating 

a proceeding with a government appeal from an order 

suppressing or excluding evidence. In 18 U.S.C. 53731, 

these different types of orders are treated separately. 

More importantly, a certification procedure is provided in 

18 U.S.C. 63731 to discourage frivolous, unmeritorious or 

dilatory appeals by the government with respect to 

suppression motions. A notification procedure is provided 

in these two proposals but it is not clear whether it should 

be understood to be the equivalent of the certification 

procedure in 18 U.S.C. 53731. Again, no justification as a 

matter of military necessity or otherwise has been offered 

to support the express omission of the certification 

requirement. 



6. Sentencing by Military Judge 

a. Has the Court seen any data which relate to the question 
of the consistency and severity of sentences by military juries 
vis-a-vis military judges? If so, please provide that data for 
the record? 

(1) We have not seen any statistical data which bears 

directly on the consistency and severity of sentences by 

military juries vis-a-vis military judges. Furthermore, 

even though we have automated our court records, the 

categories under which we compile data on the cases reaching 

our Court do not provide information relevant to this 

inquiry. A meaningful comparison between sentences by 

military judges and juries is impossible without narrowing 

the field of cases to those involving single offenses versus 

multiple offenses; specific types of offenses tried; or 

mitigating or aggravating factors that may have been 

considered (prior convictions, Article 15's. awards, etc). 

Furthermore, this Court sees only a small proportion of the 

total cases tried. If the sentence adjudged or ultimately 

approved is less than a punitive discharge or confinement 

for one year, the record will never be reviewed pursuant to 

Articles 66 or 67. Moreover, the appellant may never 

petition this Court for a grant of review if he is satisfied 

with the results in his case. For these reasons, 

comparative figures on the severity of sentences can best be 

obtained from the different services. 

(2) From our visits to the field and conversations 

with trial personnel and others, we are aware that the 



sentences of particular judges are frequently quite 

consistent and predictable. Thus, if a particular military 

judge is the only judge who tries cases in a certain 

command, his sentences usually are more consistent and 

predictable than those of military juries in that command; 

and there may be a high or low percentage of bench trials 

because of defense counsel predictions as to the sentences 

that the judge would impose. However, we have no 

information about the consistency of sentences among 

different military judges of the same service or of 

different services. 

b. In roughly what percentage of the cases reviewed by the 
Court are there allegations of legal error by the judge in 
advising court members on sentence? 

From a sample of 100 pending cases, which we chose at 

random, there were 26 involving military juries; and in none 

of these cases were there allegations of legal error by the 

judge in advising court members on sentence. Of course, 

even when a jury has been waived, there may be claims that a 

legal error has been made in the sentencing proceedings. 

c. In roughly what percentage of the Court's cases are 
sentences currently being imposed by judges? 

We do not categorize the cases that reach us in terms 

of whether there was a request for trial by judge alone. 

However, we believe that the percentage of court cases in 

which sentences are currently being imposed by judges varies 



greatly by Service, command and type of court-martial. We 

have spot-checked 100 pending cases, chosen at random, and 

find the following: 

GENERAL COURT 
SERVICE IJ MJ MEMBERS 

ARMY 14 8 

NAVY 6 1 

AIR FORCE 8 - 7 - 

TOTAL 2 8 16 

SPECIAL COURT 
MJ MEMBERS 

-- --- 

&' No Coast Guard Cases. 

7. Suspension of Sentences 

a. Does the Court believe that the military judge should be 
allowed to suspend the sentence in a case where the judge did not 
impose the punishment (i.e. where the sentence was imposed by a 
court)? If not, why not? 

We certainly would not favor granting suspension power 

to a judge in the cases tried by jury if he were not also 

granted this power in the cases where the trial was by judge 

alone and he adjudged the sentence. If the judge is granted 

suspension power in trials by judge alone, we would not 

oppose extending this power to the judge when the military 

jury adjudged the sentence. The suspension power would be 

especially desirable if the role of the convening authority 

in appellate review is reduced. 

b. Does the Court favor suspension authority for the Courts 
of Military Review? If not, why not? 



Up to this point we have not solidified our views on 

this issue pending an opportunity to discuss such a proposal 

in more detail with members of Courts of Military Review and 

others and to determine what would be the advantages and 

disadvantages of the proposal. Unlike the judge and jury at 

trial, the Court of Military Review does not see the accused 

and by the time it receives the record for review the 

information therein may be somewhat stale. Perhaps there 

are other agencies within the Armed Services which, at that 

point in time, are in a better position to determine whether 

the sentence should be suspended. Also, our answer in this 

question might be affected by proposed changes in the role 

of the convening authority on appellate review. 

8. Post-Trial Review 

a. Judge Everett, is a convening authority less likely to 
exercise his post-trial powers if such exercise is not based on a 
legal opinion from the'staff judge advocate? If not, why not? 

I believe that the typical convening authority will be 

cautious in the exercise of his post-trial powers and will 

not set aside findings or reduce sentences unless he has 

some information that gives him a sound basis for doing 

this. To the extent that he is not provided such 

information by the record of trial or by the staff judge 

advocate's review, he will be less likely to exercise his 

post-trial powers. On,the other hand, in those instances 

where the staff judge advocate has set forth in written form 



the reason for the convening authority to take certain 

action and this written opinion, together with the convening 

authority's action, will accompany the record of trial to a 

higher echelon of command, then a convening authority will 

be especially hesitant to reject the action recommended by 

the staff judge advocate. Undoubtedly, a convening 

authority will be reluctant to disapprove findings of guilty 

or reduce a sentence on legal grounds without a convincing 

legal opinion from his staff judge advocate as to the reason 

for doing so, and frequently the convening authority will 

want that opinion in written form. Both S.2521 and the 

Administration contemplate a reduction in the information 

which the staff judge advocate currently provides the 

convening authority in his review. To whatever extent 

information which the convening authority considers 

significant would no longer be provided him by the staff 

judge advocate, there will be a commensurate reduction in 

the convening authority's exercise of his statutory powers. 

b. In your judgment, what should the staff judge advocate's 
"written recommendation" include so that it can be useful to the 
convening authority? Do you believe this ought to be prescribed 
in law? If not, why not? 

In my judgment the staff judge advocate as a minimum, 

should state in his "written recommendation": (1) that, 

from his review of the record k d  consideration of any 

Article 38(c) brief, either it appears that there has been 



no legal error prejudicial to the rights of the accused or, 

conversely, that the accused has been prejudiced by certain 

described errors; (2) that the sentence adjudged is 

appropriate or else that some lesser sentence would be 

appropriate; and (3) that clemency action should be taken 

or else it is not necessary. Also, he should recommend 

specific action for the convening authority to take. I 

think that it would be desirable to have the staff judge 

advocate on record as to these matters and that the Code 

should so prescribe. Any additional requirements for the 

"written recommendation" can be set forth in the Manual or 

in Departmental regulations. 

c. Do you frequently see cases based on some error by the 
convening authority in the conduct of his reviews? What kinds of 
errors? Will the changes proposed by the Department and S.2521 
rectify those possibilities for error? 

Many of the claims of error concern the staff judge 

advocate's review, rather than the action by the convening 

authority. They include administrative mixups about service 

of the review on the defense counsel for his response. With 

respect to the frequency of claims of error during review by 

the convening authority, we found, in a spot check of 100 

cases in which petitions for review were submitted to our 

Court, that 10 alleged some error during review by the 

convening authority. The most frequent claim of error was 

failure to reduce a sentence that was too severe. Others 

were inordinate delay by the convening authority in taking 



action and approval of findings allegedly not supported by 

"sufficient evidence." To some extent the changes proposed 

by S.2521 and by the Administration will rectify the 

possibilities for error by reducing the role of the 

convening authority in appellate review and by eliminating 

the traditional staff judge advocate's review. On the other 

hand, possibilities of error will remain with respect to the 

preparation and service of the "written opinion", which the 

staff judge advocate would still be required to prepare. 

Also, there will be reduced, if not eliminated, the present 

opportunity for a convening authority to correct legal error 

promptly in the field, rather than let the accused await 

possible correction of the error later in Washington. 

d. Would you feel any differently about elimination of the 
post-trial legal review if in all cases where the accused was 
sentenced to more than 6 months confinement the accused could go 
to the Court of Military Review? 

Allowing the accused access to the Court of Military 

Review in all cases where he has been sentenced to more than 

six months confinement has been proposed by the 

Administration in connection with the proposed increase in 

the jurisdiction of the special court-martial. While this 

would be a desirable provision if special court-martial 

jurisdiction is expanded, in many cases involving sentences 

to more than 6 months confinement punitive discharges also 

have been adjudged; and so they would already be eligible 

for review by the Court of Military Review under existing 



law. Indeed, paragraph 12612 of the 1951 Manual for 

Courts-Martial provided that an accused should not receive a 

sentence to more than six months confinement if a sentence 

to a punitive discharge had not also been adjudged; and 

although this restriction was struck down as an unwarranted 

limitation on a court-martial's sentencing power, it 

embodies a policy that still is followed extensively by 

judges and court members in sentencing. Thus, this proposed 

change has limited relevance in deciding whether special 

court-martial jurisdiction should be expanded. 

9. Notice and Waiver of Appeal 

a. Both proposals would require the filing of a notice of 
appeal before a complete record is prepared in certain cases. 
Doesn't this put the accused (and his defense counsel) in a 
Catch-22 position? They may need the record to prepare a 
post-trial brief to the convening authority and therefore must 
file a notice of appeal to get the record. 

A defense counsel will be -- or certainly should be -- 
hesitant about advising an accused not to appeal unless a 

complete record is available for examination to determine 

what legal errors may exist. To the extent that a notice of 

appeal is required for obtaining a record of trial, then 

there will be a strong inducement for defense counsel to 

file a notice of appeal. Indeed, a notice of appeal will 

probably be filed as a matter of routine by competent 

defense counsel; and whenever a counsel fails to give this 

notice, we anticipate that there may be complaints that the 

lawyer was incompetent. 



10. Expansion of Jurisdiction of Special Court-Martial 

a. Has the Court seen any statistics which support the 
proposition that there would be less general courts-martial if the 
jurisdiction of a special court-martial is expanded to one year? 
If so, please provide them for the record. 

We have seen the statistics presented by General 

~ruton and .Admiral Jenkins as to the number of cases tried 

by general court-martial in which the sentence was no 

greater than that which could be adjudged by a special 

court-martial under S.2521. Information concerning the most 

recent cases reviewed by our Court is stored in our 

computer. Of the last 2,410 cases involving trials by 

general court-martial, we have sentencing information for 

1,518, of which 542 had sentences of one year or less. 

However, in 10 % of these cases, the sentence included 

a dishonorable discharge or dismissal -- punishments which a 
special court-martial could not adjudge either under S.2521 

or under present law. In 165 of the 542 cases, the 

confinement was 6 months or less -- which is the current 
sentence limitation on a special court-martial. Thus, even 

today some cases referred to general courts-martial result 

in sentences that special courts-martial could adjudge. The 

reasons for this include acquittal of some charges referred 

for trial; conviction only of a lesser included offense; 

dismissal of some charges pursuant to a plea bargain; and 

defense evidence in extenuation and mitigation. 



Conversely, under current practice some cases may be sent to 

a special court-martial for convenience reasons, when a 

general court-martial might be more commensurate with the 

offenses charged; and the proposed expansion in the 

jurisdiction of a special court-martial might encourage this 

tendency . 

b. Would the Court predict with certainty that a reduction 
in general courts-martial would occur? 

We cannot predict with certainty that a substantial 

reduction in cases tried by general court-martial would 

occur as a result of increasing the punishment powers of 

special courts. Indeed, we doubt that many cases referred 

for trial by general court-martial today would be sent to 

special court-martial merely because the maximum confinement 

had been increased from six months to one year. Instead, we 

believe that many cases are referred to general 

courts-martial because the offenses alleged may warrant 

dishonorable discharge or substantial confinement or because 

the greater sentencing powers of general courts-martial may 

encourage plea bargaining by the defense. 

c. Should the Congress be changing jurisdiction of the 
special court-martial just to possibly reduce the number of 
general courts-martial? 

Certainly it would be desirable to reduce the number 

of general courts-martial, if there were no offsetting 

disadvantages. Trial of a general court-martial typically 



involves direct and indirect costs not encountered in a 

special court-martial. Our concern is that the reduction in 

the number of general courts-martial will be minimal, but 

that there will be a substantial diminution in the rights of 

service members, who will become subject to more severe 

punishment by special court-martial than is now allowed. 

d. Would the Court feel any differently about this proposal 
if in all cases where the accused was sentenced to 6 months 
confinement the case could be taken to the Court of Military 
Review? 

This question refers to a sentence "to 6 months 

confinement." In question 8d there was a reference to "more 

than 6 months confinement". We do not recommend the 

expansion of the jurisdiction of Courts of Military Review 

to allow consideration of a sentence including only 6 months 

confinement without any discharge; but for sentences greater 

than 6 months, we favor allowing such review if the 

jurisdiction of special courts-martial is expanded. 

However, as indicated in our answer to question 8, this 

expansion of jurisdiction probably will not have any great 

effect because a sentence to more than 6 months confinement 

usually will be accompanied by a discharge. 

e. Isn't the accused being required to give a substantial 
and significant bundle of important rights when he no longer must 
go before a general court-martial to get a year in jail? What are 
those rights? Is there any rationale for doing this other.than 
potential cost savings and administrative convenience? 



(1) If the jurisdiction of the special court-martial 

is expanded, certainly the rights of the accused will be 

diminished in several respects. He will be subject to up to 

12 months confinement without the pretrial investigation 

required by Article 32 of the Uniform Code or the pretrial 

advice required by Article 34. Since a special 

court-martial often can be convened at a lower level of 

command, the decision to proceed to trial may be made by a 

less experienced commander than tine convening authority of a 

general court. There is a difference in the minimum time 

required between service of charges and commencement of 

trial. See Article 35. The military judge who tries a 

special court-martial may not be subject to the same 

safeguards that apply to the military judge who tries a 

general court-martial. See Article 26. Typically, a 

general court-martial will have more court members to 

adjudicate quilt than a special court-martial. Furthermore, 

under Article 19 of the Uniform Code the safeguards of a 

verbatim record, a military judge, and legally trained 

counsel are not as ironclad for the special court-martial as 

for the general court-martial; and we recommend to the 

Committee that if a special court-martial is allowed to 

adjudge more than 6 months confinement this power be subject 

to the same limitations applicable to imposition of a 

bad-conduct discharge. 

(2) Apart from the potential cost savings and 

administrative convenience, the rationale for this change 



seems to hinge in part on a distinction between misdemeanor 

and felony, as defined in 18 U.S.C. 5 1. However, in our 

statement during the hearings we pointed out that this 

distinction may not be completely applicable and that a more 

relevant distinction may be at the level of 6 months 

confinement, which is the litmus test for the constitutional 

right to jury trial in State and Federal courts. An 

additional rationale for the change is that special 

courts-martial today have greater safeguards than in 1951 

when the Uniform Code took effect. 

f. What is the Court's understanding of the original 
rationale behind the 6-month jurisdiction for a special 
court-martial? How has that rationale changed? ' 

We do not know the original rationale behind the 

6-month jurisdiction for a special court-martial. However, 

for many decades this has been the maximum confinement a 

special court-martial could adjudge. In 1951, the President 

prescribed in the Manual for Courts-Martial that an accused 

should not be sentenced to more than 6 months confinement if 

a punitive discharge was not adjudged. Presumably this 

limitation reflected a policy judgment that, if a 

servicemember were to be retained in uniform, his 

rehabilitation usually would not require more than 6 months 

confinement. If that judgment remains valid, then a special 

court-martial would only need the proposed expansion of 

sentencing power to deal with the cases in which bad-conduct 



discharges are adjudged. However, if an accused is being 

discharged and if his offenses are not serious enough to 

merit a general court-martial, there may be little benefit 

to the Armed Services in having him in a military 

confinement facility for more than 6 months. The additional 

confinement that could be adjudged by a special 

court-martial under S.2521 would seem to have little added 

deterrent effect. Thus, unless longer periods of 

confinement than 6 months are needed for rehabilitation of 

an accused after he has been convicted by special 

court-martial, there may be no more need now to expand its 

power than existed in 1951. 

In limiting the special court-martial to 6 months 

confinement, Congress also may have recognized that the 

safeguards in such a tribunal were less than in general 

courts-martial. The expansion of safeguards surrounding the 

special court-martial, which was accomplished by the 

Military Justice Act of 1968, has provided a servicemember 

many protections in a special court-martial which previously 

were available only in a general court-martial. To that 

extent, the justification for allowing only 6 months 

confinement to be adjudged by a special court-martial has 

been reduced. However, since substantial differences still 

exist between the protections available for a general 

court-martial and those for a special court-martial, the 

reasoning that may have persuaded Congress to limit the 



special court-martial to 6 months confinement is not 

completely'outdated. 

g. In the Court's judgment would cases in the military 
services be equally affected by the proposal to expand the 
sentencing jurisdiction of a special court-martial? For example, 
is there a potential for more cases in the Navy being affected 
than in the Air Force? If so, how do you account for this 
difference? 

For a variety of reasons, the Air Force has always had 

a much smaller caseload of courts-martial than the Army or 

the Navy. Thus, the expansion of the sentencing 

jurisdiction of a special court-martial should have much 

less impact on the Air Force than on the Army and Navy. Of 

course, for the Coast Guard, the court-martial caseload is 

so low that it should be only slightly affected by expansion 

of the sentencing jurisdiction of a special court-martial 

The Army and the Navy engage in plea bargaining much more 

extensively than the Air Force; and if the jurisdiction of a 

special court-martial is expanded, there will be greater 

flexibility for plea bargaining. For example, if the 

convening authority is willing to accept a ceiling of one 

year's confinement as part of a negotiated guilty plea, it 

might be feasible for the parties to agree that a case would 

be referred to a special court, instead of a general 

court-martial. However, in view of our Court's decisions, 

which allow some leeway for waiver of pretrial investigation 

and of other procedural rights, there already is great 

flexibility in the plea bargaining process. 



It is our impression that at present the Navy has a 

much greater caseload problem than the Air Force; and this 

circumstance probably induces use of the special 

court-martial by the Navy in some cases where, if caseload 

pressures were less, trial by general court might take 

place. Obviously, expansion of the special court-martial 

jurisdiction would reduce somewhat the likelihood that an 

accused will receive too lenient a sentence because his case 

was referred to a special court-martial -- rather than a 
general court-martial - -  for administrative convenience. 

h. Based on the Court's experience, what portion of cases 
would not be affected by the change in sentencing jurisdiction of 
the special court-martial. 

From our experience we cannot make a meaningful 

estimate of the portion of cases that would be affected by 

the change in sentencing jurisdiction of the special 

court-martial, although we suspect that they would not be as 

great as some proponents of the proposal seem to believe. 

11. Supreme Court Review 

a. Would the Court favor a system whereby the accused would 
not have a right of collateral attack if Supreme Court Review 
could be sought? If not, why not? 

We do not believe that the right of an accused to 

undertake collateral attack should be cut off simply because 

certiorari to the Supreme Court is authorized. Indeed, to 



attempt such a curtailment might be unconstitutional; and 

collateral attack on convictions in the civil courts is not 

always precluded even though the defendants are free to seek 

direct review of their convictions by the Supreme Court. Of 

course, regardless of the availability of certiorari from 

our Court to the Supreme Court, we assume that the Article 

111 courts will apply to collateral attacks on court-martial 

convictions the limitations that would be applied to 

collateral attacks on state and federal court convictions, 

so that generally an accused could not assert claims of 

error not raised on direct review. 

b. You point out that "for an accused---but not for the 
Government---our Court would hold the key allowing access to the 
Supreme Court." How would you suggest that this inequity be 
remedied if in fact we go ahead with a certiorari provision? 

The most obvious way to remedy the "inequity" would be 

to allow the accused to petition for certiorari in any case 

in which he had petitioned for review in our Court -- 
whether the petition was granted or denied. This obviously 

has some undesirable caseload implications for the Supreme 

Court; but we believe that it might be preferable to the 

alternative now being proposed by the Administration. Of 

course, the fact that our Court would control access to the 

Supreme Court might have a distorting effect on our own 

decisions whether to grant review; and this would be another 

reason for not restricting the accused's right to seek 

certiorari. 



c .  ( 1 )  On an average, how many p e t i t i o n s  f o r  review has  
t h e  Court of M i l i t a r y  Appeals granted over t h e  l a s t  5 years? 

Answer: An average of 280 cases  p e r  f i s c a l  year ,  

although over t h e  l a s t  5 years  it has  f l u c t u a t e d  

between 151 and 429. 

( 2 )  Based on t h a t  average how many cases  i n  each of those 
years  would have been e l i g i b l e  f o r  p e t i t i o n s  f o r  c e r t i o r a r i  t o  The 
Supreme Court? 

Answer: F i s c a l  Year 1981 - 162 cases  

F i s c a l  Year 1980 - 372 cases  

F i s c a l  Year 1979 - 143 cases  

F i s c a l  Year 1978 - 440 cases  

F i s c a l  Year 1977 - 373 cases  

The fol lowing c h a r t  provides t h e  b a s i c  d a t a  from which t h e  

responses t o  Question l l ( c )  have been prepared: 



Petitions 
for Grant 
of Review 
Filed 2179 

Cases 
Certified 
by TJAG 

Pe'eitions 
Granted 151 

(4)Petitions 
for Extra- 
ordinary 
Relief 
Granted 

(5)Mandatory 
Review 

(6) Cases 
eligible for 
Petitions 
for Cert- 
iorari 162* 372* 

Average 
Total: Per Yr. 

* Item 6 is the total of items 2 through 5 for each fiscal year. 



d. Judge Everett, if the Committee decides to recommend 
certiorari from certain decisions of the U.S. Court of Military 
Appeals, would the Court recommend any other changes in your 
structure or jurisdiction? I f  so, what would they be? 

If the Committee decides to recommend certiorari, it 

should consider changing our Court into an Article I11 Court 

and adopting suitable implementing legislation. Moreover, 

provision might be made whereby other courts could certify 

to us legal questions concerning military justice -- just as 
certification of legal issues is allowed in some states by 

statute or by rule of court. 

12. Discharge Review Board 

a. Would the Court agree with a provision which would 
retain the power of the Discharge Review Boards to grant 
relief--as a matter of clemency--from bad conduct discharges 
imposed by special courts-martial? 

Our concern has been with the power of statutory 

boards of laymen, like the Discharge Review Board or the 

Correction Board, to overrule our decisions on matters of 

law. So long as it is clear that our Court makes the final 

determinations of law concerning cases tried by 

courts-martial, we have no objection to allowing Discharge 

Review Boards to retain their power to grant relief from 

bad-conduct discharges imposed by special court-martial. 

Presumably Congress granted this power to these Boards 

because of problems that had arisen in trials by special 

courts-martial during World War 11. As pointed out in our 



answers to earlier questions, special courts-martial still 

do not have all the safeguards applicable to general 

courts-martial; and so there may still be some occasion to 

retain the clemency power of the Discharge Review Board as a 

safety valve. Also, this power may forestall divergence 

between the standards applicable to administrative 

discharges issued because of misconduct and to punitive 

discharges which may be adjudged by special courts-martial 

for very similar misconduct. 

13. 1981 Amendments to the Code 

a. I wonder if the Court would comment on the success of 
the 1981 Amendments to the Code. Have you seen any cases arising 
out of changes made in those amendments? What is your reaction in 
particular to the regulations issued in connection with individual 
military counsel? Are they too restrictive? Have you heard of 
instances where, as a result of these regulations, accused have 
been deprived of a meaningful right to such counsel? 

(1) Apparently the 1981 Amendments have been very 

successful. Since the Amendments took effect less than a 

year ago, we have reviewed very few, if any, cases arising 

under those Amendments and involving the regulations 

concerning individual military counsel. On the other hand, 

we have seen considerable evidence that involuntary 

appellate leave -- authorized by the Amendments -- has been 
a major boon to commanders without significant harm to 

accused persons. 

(2) We are reluctant to comment on the regulations 

that have been issued concerning individual military 



counsel, for at some later time our Court may be confronted 

with claims by appellants that the regulations were more 

restrictive than had been contemplated by the enabling 

legislation. 

14. Reasons for Changing the System 

a. In the Court's view, what are the soundest reasons for 
making an adjustment to the military justice system? Should we be 
making changes for administrative convenience? Should we make 
changes just to conform the military justice system to our 
civilian criminal justice system? Should we be attempting to 
identify and fix specific problems in the system? 

(1) The soundest reasons for making adjustments to 

the military justice system are: to deal with problems that 

have been revealed by experience; to prepare for 

contingencies, such as combat operations, that are 

reasonably foreseeable; to enhance confidence in military 

justice; to reduce direct and indirect costs of military 

justice; and to take advantage of modern technology. In our 

Statement to the Committee we suggested that nine proposed 

changes might be combined in a bill for immediate adoption; 

and these changes are justified by the reasons we have 

mentioned. 

(2) We think that it is perfectly appropriate to make 

statutory changes for administrative convenience. However 

we suggest the following limitations on such changes: (a) 

that the proposed change be scrutinized carefully to assure 

that in the long run it really will promote administrative 



convenience; (b) that if the change can be accomplished by 

Manual provision or departmental regulation, then it be 

accomplished in this way rather than by statutory change; 

and (c) that a careful calculation be made of offsetting 

costs -- such as loss of safeguards for accused 
servicemembers or diminished confidence in military justice. 

(3) The federal and state criminal justice systems 

provide valuable models for the military justice system to 

consider; and, in some instances military justice is even 

required by the Constitution to conform to these models. 

However, we must be mindful that some aspects of the 

civilian criminal justice system might not work well in the 

military environment. For example, we are not sure that -- 
although sentencing by judge alone is the only form of 

sentencing allowed in the federal courts and is generally 

preferred in State courts -- the option should be eliminated 
for a military accused to be sentenced by court members. 

(4) Certainly,,we should be attempting to identify 

and fix specific problems of the system. Accordingly, our 

Court favors changes like allowing rehearing en banc by 

Courts of Military Review; use of videotapes in recording 

trials; authorizing oral requests for bench trials; and 

allowing government appeals from certain rulings by trial 

judges. Fortunately, the mechanism is in place, through the 



Joint-Service Committee and the Code Committee, to identify 

specific problems and recommend either Manual revisions or 

statutory changes to fix the problems. 

b. How would the Court characterize overall the proposals 
before us? In your view do these proposals focus solely on areas 
where the military justice system is not working, is having 
problems? What elements of these proposals, in your view, respond 
to specific problems? What elements do not? 

(1) Overall the proposals before the Committee could 

be characterized as a combination of desirable housekeeping 

and relatively noncontroversial changes to enhance 

efficiency and significant alterations in the roles of 

commanders, military judges, defense counsel, and -- under 
the Administration proposal -- our Court. 

(2) Generally speaking, military justice is working 

well today. However, in connection with deployments like 

that in the Indian Ocean, there have been some problems, 

which call for specific, rather than sweeping, solutions. 

(3) The proposal in S.2521 that a punitive article be 

enacted to deal with drug offenses responds to a specific 

problem -- a problem to which our Court has adverted in 
recent opinions. The proposal to videotape records of trial 

responds to a problem encountered in many systems of 

justice -- namely, the shortage of trained court reporters. 
The proposal to allow government appeals responds to the 



problem of an imbalance between the appellate rights of the 

accused and those of the Government; and this is an instance 

in which military justice should conform to the federal 

procedure, which allows such appeals. Authorization for 

rehearings en banc in the Courts of Military Review will 

rectify a problem -- albeit not a major problem. To alter 

the responsibilities of the convening authority in 

post-trial review responds to a specific problem -- namely, 
that the current requirements for post-trial reviews are 

unnecessarily onerous and cumbersome; but the change in the 

role of the commander and the elimination of the "written 

opinion" of the staff judge advocate may represent an 

overreaction to the problem. With respect to the proposals 

for expansion of the jurisdiction of the special court; 

transfer of all sentencing power to the military judge; and 

creation of certiorari jurisdiction in the Supreme Court, we 

have not yet seen enough evidence to demonstrate to us what 

is the specific problem or how it should be solved. 

15. Impact on the Rights of the Accused 

a. Judge Everett, how would you characterize the impact of 
the proposals now before the Subcommittee on the rights of the 
accused in the military justice system? Are those rights enhanced 
overall? Are they generally left at about the same level of 
protection? Are they diluted? Judge Cook? Judge Fletcher? 

b. If you believe the rights of an accused are diluted, 
please explain in what areas and why you feel those changes should 
(or should not) be made. 



Answer of Judge Everett: 

(1) There is no question that the proposals 

before the Committee diminish rights of accused 

persons in the military justice system. As to 

sentencing by judge alone, the accused loses an option 

which presently he enjoys. By expansion of the 

jurisdiction of the special court, he becomes subject 

to twice the period of confinement pursuant to the 

sentence of a court-martial which lacks some of the 

procedural safeguards that characterize a general 

court-martial. The extent of appellate review in the 

field would be curtailed; and an accused would forfeit 

valuable appellate rights by his inaction or by that 

of his defense counsel. The only question is whether 

the gains to be recognized by the Armed Services are 

commensurate with the dilution of these rights. 

(2) On the evidence now before me -- but 
subject to changing my mind on the basis of 

information that may later be furnished -- I would 
make whatever changes in the Code, if any, are 

necessary to eliminate some of the cumbersome 

requirements now applicable to the staff judge 

advocate's review. Also, I would allow appeals by the 

government; authorize withdrawal of an appeal or 

waiver of appellate rights, including the right to a 



verbatim record of trial; and adopt the rest of the 

nine proposals listed near the end of our Statement to 

the Committee. With respect to sentencing I either 

would leave things as they are for the moment, pending 

further study, or would adopt the American Bar 

Association proposals, whereunder an accused could 

waive trial by jury as to both findings and sentence 

or as to sentence alone. I believe that the special 

court-martial jurisdiction should be left as it is, 

until a detailed cost-benefit study has been 

completed. Likewise, I would be very cautious about 

proposals for certiorari, until the full implications 

have been thoroughly examined and the Supreme Court 

consulted. Moreover, if adopted, the proposal should 

not include the limitation contained in the 

Administration proposal, whereunder for an accused a 

grant of review by our Court is required for access to 

the Supreme Court. 

Answer Judge Cook: 

In general, I concur with the remarks of Chief 

Judge Everett. It would appear that the rights of the 

accused would not be enhanced overall by the proposed 

legislation. Except ba the extent that an accused 

might benefit by more expeditious processing of his 

discharge by waiving his appellate rights and rights 



to a verbatim record, the changes largely benefit the 

Government. In this particular area, I would require 

an express waiver of such rights and an indication of 

adequate advisement of rights by his counsel which 

would become a part of whatever record was produced 

(i.e., court-martial order, summarized record, etc.). 

Answer of Judge Fletcher: 

I believe criminal matters should be handled in 

an expedited manner with finality being certain, both 

of these premises enuring to the benefit of the 

defendant and the government. I conclude that if 

there is any possible dilution of accuseds' rights in 

the matters before the Committee, they are in balance 

with the objectives of expeditiousness and finality 

found in the two proposed pieces of legislation. I 

prefer to not answer the question of dilution of the 

accuseds' rights, but to look at the justice system as 

a whole. In this respect, I find that with rare 

exception the proposals set forth in the matters under 

discussion would provide for a better system of 

justice, placing as its paramount purpose, not the 

question of protection of the accused, but the 

maintenance of an ordered military society. 



I believe the above statements are consistent with the 

p.roposed petition for certiorari to the Supreme Court of the 

United States, in that both expedited justice and finality 

would be obtained more efficiently than through the 

now-collateral method of petitioning to that court. 

16. Independence of Judges in the Military 

a. Is the Court satisfied with the independence of military 
judges? Are they sufficiently sheltered from any potential for 
command influence? 

We are, impressed with the integrity and independence 

of military judges. We would suggest, however, that the 

standard tour of duty as a trial judge or appellate judge 

should be for a minimum of three years, unless the judge 

himself specifically consents to be reassigned to some other 

position or unless he is removed from his duties because of 

physical disability or, after some type of hearing, for 

neglect of his duties. 



Senator JEPSEN. Mr. Hunter and Mr. Fremont, you may proceed. 
Mr. HUNTER. I will defer to Mr. Fremont. 

STATEMENT OF ERNEST H. FREMONT, JR., ESQ., CHAIRMAN OF 
THE STANDING COMMITTEE ON MILITARY LAW"AND F. DORE 
HUNTER, ESQ., CHAIRMAN, SPECIAL COMMITTEE ON LEGAL AS- 
SISTANCE FOR MILITARY PERSONNEL 

Mr. FREMONT. Mr. Chairman, i t  is a great honor for nle to be here. 
I have been given this assignment just recently. I have bee.n on the 

board of the ABA and worked as a liaison to the Military Law Com- 
mittee for 2 years and as a reward for that I was given the chairman- 
ship of the Military Law Committee which, you understanding pol- 
itics, I am happy to serve. 

It's a great assignment. I have served in both the Navy and the 
Army and was assigned to the courts-martial unit during the war 
and watched 1,600 general courts each year. I know what the code has 
done to the system and I know what you are doing is a great thing to 
improve the code. 

I come not armed with great knowledge of the code, but I come 
loaded with great enthusiasm. As the new chairman I have been given 
the responsibility of advising the honorable chairman what t.he ABA7s 
position is on some of these issiies. 

The ABA has had many stands and you have incorporated them, or 
the code has already incorporated them from the past, but at this time 
I have five or six very short matters to discuss, one of which is that we 
are pleased with the 15-year tenure for the judges. 

I come from Missouri, your neighboring State, and I have been 
president of our State bar and I have worked with judicial reform 
and started the last judicial reform in our State which has come to 
conclusion in recent years. I believe we should have a strong court and 
I believe we should have a very good retirement program for judges. 

I was appalled at the fact that these judges are not considered Fed- 
eral judges when I first discovered that. There should be a much bet- 
ter and much stronger retirement program for these judges. They are 
no less a judge. They are dealing with individual rights just as a cir- 
cuit court of appeals judge is from Iowa or Missouri. T feel very 
strongly about that. They should be treated mnch like an article 1 
court, like, say the tax court. They should be given a much greater 
consideration. 

The second issue is relating to the. certiorari that Judge Everett 
mentioned. The ABA has a ~osi t ion that there should be t.he right of 
certiorari to the Supreme Court. As I was talking to some learned 
gentlemen last night because of my lack of experience in the appellate 
procedure in terms of detail, I asked how many times would a cer- 
tiorari be granted, and they said it would be very, very rare t,hat i t  
would be granted and that the need would not be there, but the right 
would be there. 
I think, Senator, that is probably as important as whether it is ex- 

ercised or not. It is there and they do not have to go to the circuitous 
effort of going through the Federal system which you can ultimately 
do. I understand there have only been four ca.pita1 cases since 1959. SO 
I don't think the use would be great. 



The next issue that I would like to discuss with the committee is the 
right of appeal by the Government. I think the Government should 
have the right of appeal. As a practicing attorney, if a confession is 
kept out of the case there should be some consideration and reconsid- 
eration for the Government because this could end it there. I f  you don't 
have the confession to consider or i t  is not ruled out by s higher au- 
thority, then you are going to end up with a s stem that is going to let 
a lot of people off that should not be let o& I do think that there 
should be a riqht to an appeal and I think i t  would be a very healthy 
thing for the Government. 

The peremptory challenge. The ABA thinks there should be two. 
They don't agree with the three, Mr. Chairman. I have talked with 
the people involved with the system and it does become very cumber- 
some and there is a grave concern that small posts where you do not 
have a large staff and you might need as many as 15 to 1,8 people to 
serve as a panel, and if you are each going to have 3 challenges i t  
would be a very burdensome thing from the personnel standpoint. 
Two should satisfy the requirement, and I think that the ABA is 
strong on that position. 

The association has taken a position with regard to the request for 
the judge to serve as judge rather than having a whole panel. They 
believe that there should be a right to either orally, or make i t  in 
writing, to ask for a judge trial, and that is a position of the ABA. 
I can see where &hey should have a right to  do that. It would certainly 
simplify some cases and hurry along some of the matters. 

The en banc consideration. As I understand it, you can have an 
opinion by the Court of Military Review of the Navy and the Court 
of Military Review of the Army and you end up with a long period 
of time before a decision and they are sort of going down two different 
channels. The right to have en banc review of the issue would shorten 
the time, would make i t  simpler, and would probably give a clear and 
concise record for an appeal, and I think that is very important. 

Judge Everett discussed the issue about whether the judge should 
advise the accused if he has been accused and convicted of his right 
to appeal. In  1974 there was a policy of the ABA that did require that, 
and I can see that it does not harm. I can't see how it would add a 
great deal of burden to the court. I think that the rights should be 
protected and nothing should be waived and the defense counsel, 
whether he is adequate or inadequate, shouldn't be the dependency. 
I think the court has the obligation probably to do so and that has bean 
the ABA policy in the past. 

As far  as videotape, I have worked with it all the time as a trial 
lawyer. This week I spent the whole day on Monday taking de osi- !i tions under videotape and I think i t  is a great instrument. I t ink 
that should be used widely. I have some hesitation personally being 
a trial lawyer of having it in the courtroom and this has been debated 
for years in the House of Delegates. The ABA says it is all right to 
go ahead and do this, but this is something that the honorable chair- 
man will have to consider. I do think that videotape is here, its time 
has come and it should be used to save money. 

I understand that people have to travel all over the world at this 
point in time to testify and spend most of their time doing that. I 



think the time of those people could be cut down by a videotape of 
their testimony by either having the lawyers come to take his deposi- 
tion or to have someone at t,hat particular post take it, and I think 
that would be very money saving. 

I n  the written statement it states that we have no opinion on article 
112(a). We don't have an opinion at this time, but we certainly will 
have a position. That is one of the things I want to take up at our next 
meeting which is going to be held in New London in October. I had 
not seen your bill until just recently. I want to take that up at length 
at our meeting and if we can be of any help or service to you, Mr. 
Chairman. I look at this assignment as a great honor because i t  is a 
very important thing for the military to be looked at by a civilian 
entity and I think this is the civilian entity that must do it. 

I am pleased to be able to appear before you. 
Thank you very much. 
Senator JEPSEN. Mr. Hunter ? 
Mr. HUNTER. Mr. Chairman, I am DorB Hunter from Boston. I am 

the chairman of the American Bar Association's Committee on Legal 
Assistance for Military Personnel, a subject with which I have had 
long contact, both as the chief legal assistance officer of two major 
Coast Guard commands during my career on active duty and my 
tenure on this committee which is now in excess of 4 years. 

I n  addition, I have had the somewhat unusual perspective because 
of the way the Coast Guard is organized of also being n major unit 
commander in a remote location where I was on the other side of the 
fence, so to speak, and could see the benefits and the needs of legal 
assistance from a unit commander's point of view. 

We are absolutely delighted the committee can hear us today and 
we urge you to consider adopting the provisions in Senator Thur- 
mond's bill, S. 1590 as an amendment to S. 2521. We think i t  would be 
extraordinarily appropriate for the provision of a statutory basis for 
legal assistance to service personnel to be tied to and part of an amend- 
ment to our ever-evolving Uniform Code of Military Justice. 

It is a truism within any organization and i t  certainly is true within 
the Armed Forces that those small numbers of men and women with 
whom the orgamizations are having some problem, and in the case of 
military justice those who may be accused of some crime or defalca- 
tion, are those upon which the organization exerts considerable atten- 
tion, time and expense, and I think that is reflected in the extensive 
provisions in the code. 

At the same time, it is extremely important, and perhaps even more 
important, to attempt to prevent disciplinary problems before they 
happen and to attempt to take care of the services' own. Legal assist- 
ance is an activity that is uniquely directed in that direction. The very 
fact that without any statutory authorization legal assistance pro- 
grams have opernted under secretarial and departmental regulations 
since the Second World War is evidence enough of its need. 

Let me take a moment. Mr. Chairman, just to touch briefly on what 
military legal assistance is. I t  is mainly office advice provided by either 
military attorneys or civilian attorneys employed by the military 
department to servicenlen or women or their dependents. 

It mainly involves office advice, in-oficc advice and generally will 



include such matters as landlord-tenant problems, cumumerism, con- 
tracts of sale and so forth, simply powers of attorney for a, serviceman 
who is going to be distant, a simple will for a serviceman for obvious 
reasons, the Soldiers and Sailors Civil Relief Act matters, advice and 
assist,ance on tax responsibilities and problems, family problems, per- 
sonnel real estate transactions like the purchase of a domicile, small 
claims matters, and sometimes minor civil misdemeanor questions. 

The American Bar Association Committee, of which I have the 
honor to  be the Chair, has been intimately involved in legal assistance 
ever since the Second World War. The American Bar at that time 
entered into a cooperative project with the military departments and 
actually helped provide legd manpower at one point for the program. 

I think that the findings of this committee, which meets three times 
a year every year a t  military posts around the country in fact-gather- 
ing mode, is without question 100 pereeint to  the effect that the provi- 
sion of an effective military legal iusistance program reduces dis- 
ciplinary prolblems and provides additional effective manpower to 
the unit commanders. 

It relieves the mind of the sailor, soldier, airman and airwoman who 
might have, for instance, an automobile, that won't run and makes 
that individual an effective mechanic on the flightline or sailor on the 
ship while that problem is being dealt with and is particularly prophy- 
lactic in regard to absence offenses or potential absence offenses. 

The deficiencies in the program as it exists among all the Armed 
Forces at the moment is very simply the one we are here to address 
today, Mr. Chairman, that there is no statutory basis for it. Now the 
difficulty with that is that m y  resource manager must balance prior- 
ities and the military resource managecs, when they go tO bdance their 
priorities, have a great number of statutory responsibilities which they 
must fulfill. 

So by definition over the years military legal assistance has been an 
excess or a space available type of service. The fact that uniformly 
over the years the military services and departments have found legd 
assistance to be of suflicient importance that they have managed to get 
it to table to share in the resource I think, as I said before, is evidence 
of its importance. 

I f  this committee and this Congress in its wisdom would decide to 
grant a statutory basis to military legal assistance, then it does not 
have to take a back seat purely because of what is or is not in the 
statute books and may be considered on its merits. 

I think also there is to some degree an attitudinal problem. Legal 
assistance is largely rendered by young military attorneys who have 
not long been in tlhe Armed Forces, and always of course under the 
supervision of their seniors, and Chey as students of the statutes, are 
keenly aware that this is only a program based on regulation, and 
therefore, I think in some instances, and I hope isolated instances, 
it leads to some feeling that this is a less important activity than 
military justice, claims, or whatever. 

Senator JEPSEN. I believe that your proposal for statutory recog- 
nition and authorization for military legal assistance programs should 
be carefully considered by this committee. Does your proposal envi- 
sion entitlement to all active duty service members and dependents, 
or do you visualize it as being discretionary for the Secretary of 
Defense ? 



Mr. HUNTER. Mr. Chairman, we envision this proposal, if enacted 
into law, as requiring that there be some level of legal assistance, but 
that the scope and direction be peculiarly directed by the military 
department. I n  that regard I would hold up to your attention one 
sentence from a letter of December 31, 1980, of R. D. Tice, the Deputy 
Assistant Secretary of Military Personnel Policy, to Senator Stennis 
commenting on the predecessor to this particular bill, and I quote: 

All that would be required, as a practical matter should some statutory recog- 
nition be obtained, would be a continuation of some form of legal assistance 
program as determined by the Secretaries and the military departments. 

We do not envision any distinguishment of the current regulation 
based program, but we would feel much more secure if there was a 
statutory basis, and I think it is entirely possible that one can't predict 
whether the military departments would return to the Congress having 
a statutory basis and argue for more resources, but there is certainly 
nothing encompassed within this bill, Mr. Chairman, which would 
require that in any way. 

What we are trying to achieve and urge Congress to adopt is a statu- 
tory authorization of what is currently being done. Therefore, we see 
this as a no-cost proposal. Indeed, in the last Congress where the legis- 
lation, unfortunately, did not get to hearing, to my understanding, 
bo~% the Office of Management and Budget and the Congressional 
Budget Office agreed with that assessment. It is not our intention t o  be 
expansionistic. It is our intention to provide some level at the discretion 
of the military departments. 

Further, Mr. Chairman, in regard to the admonition to attempt to 
be brief, we have submitted written testimony. I did have the privilege 
earlier this year to submit a very long and detailed position paper to 
your staff of which I would be happy to provide additional copies, 
if you will. 

However, in closing I would like to change hats, if I may. I am here 
as the Chairman of the American Bar Association Committee. I have 
the privilege also to be a member of the Federal Bar Association and 
I am pleased to advise the committee that last Saturday, I believe 
September 11, the Federal Bar Association a t  its annual convention 
overwhelmingly adopted a resolution to support the language of 
S. 1590, which we are urging you to adopt as an amendment, and 
authorized me to convey the FBA's sentiments in that regard to this 
committee. 

Thank you. 
[The prepared statement of Ernest Fremont and F. Do& Hunter 

follows :] 



PREPARED STATEMENT OF ERNEST H. FREMONT, CHAIRMAN, STANDING COMMIT~EE ON 
MILITARY LAW, AND F. D O R ~  HUNTER, CHAIRMAN, STANDING C O M M ~ E E  ON LEGAL 
ASSISTANCE FOR MILITARY PERSONNEL OF THE AMERICAN BAR ASSOCIATION 

Mr. Chairman and Members of the Subcommittee: 

1 am Ernest H. Fremont, Jr., from Kansas City, Missouri 

and I am Chairman of the American Bar Association's Standing 

Committee on Military Law. I am an immediate past member of 

the Association's Board of Governors in which capacity I was 

liaison to the committee which I now chair. I am pleased to 

present this statement jointly with F. Dore' Hunter, from 

Boston, Massachusetts,who is the Chairman of the Association's 

Standing Committeeon Legal Assistance for Military Personnel. 

Mr. Hunter practices law in Boston, Massachusetts, prior 

to which he was a United States Coast Guard officer; he has 

served as the chief Legal Officer for a major United States 

Coast Guard command and was a Special Court Martial Military 

Judge as well as the Staff Judge Advocate for a United States 

Coast Guard General Court Martial Convening Authority. 

We are particularly pleased to represent the Association 

today and wish to thank you, Mr. Chairman, for extending an 

opportunity to the American Bar Association to participate 

in these important series of hearings on proposed amendments 

to the Uniform Code of Military Justice. As you can imagine, 



hundreds of different sections and committees within the 

Association devote enormous amounts of time and effort to 

studying and proposing improvements in substantive civil 

and criminal laws, judicial and regulatory procedures 

and proposed improvements in the manner in which attorneys 

render legal services to the public - all in the civilian 

area. Although the committees we chair, and other entities 

within the organization,spend great amounts of effort con- 

cerning military laws and procedures, there is always a 

continuing need to improve the rendering of legal services 

within the military. 

We view these hearings as an opportunity to bring 

the expertise of the organized bar, a primarily civilian 

bar, to the refinement of the Uniform Code of Military 

Justice, and related laws. The Association has a long 

history of interest and involvement in reviewing and recom- 

mending changes in the military justice system. It is an 

essential element of the defense of our nation, at home and 

abroad, in peace and in war. Military justice is the 

framework for maintaining military discipline while, at the 

same time, enforcing that discipline in a manner consistent 

with the basic legal rights and obligations of all citizens 

It is, Mr. Chairman, a continuing and difficult task to 

balance the often competing interests of the maintenance of 

military discipline and the protection of an individual's 

rights. 



We view your legislation, in large measure, as part 

of this continuing effort to fine tune the military justice 

system and, in cases where those delicately balanced 

competing interests of which I spoke become imbalanced, 

to provide a statutory correction. 

Neither the American Bar Association nor either of our 

committees has formally considered S. 2521, your proposed 

Military Justice Act of 1982. However, in recent years 

the Association's policy-making House of Delegates has 

adopted a number of recommendations for amending various 

Articles of the Uniform Code of Military Justice, many of 

which we are pleased to see incorporated in the text of 

S. 2521. As will be indicated below, there are some other 

provisions which the Association cannot support, or to 

which we would recommend amendments, and yet other provisions 

on which the Association has no policy. 

The Court of Military Appeals is the pinnacle of the 

military legal system. In order to adequately carry out 

its responsibilities, it must have a full complement of 

judges, and those judges must each have a full 15 year tenure. 

In recent years, there has been a great turnover on the 

Court and there have been long periods when there were only 

two judges. The Association supports the provisions of 

S. 2521 that establish full fifteen year terns for all 

judges appointed to the Court. Furthermore, we strongly 

endorse placing the retirement of Court judges on an equal 

footing to that of Article I courts. The decisional inde- 



pendence afforded by a full fifteen year term and the 

financial independence resulting from a more equitable 

retirement system will help assure continued outstanding 

appointments to the court. 

We urge that the provisions in S. 2521 be amended to 

establish appellate jurisdiction in the United States 

Supreme Court to review decisions of the Court of Military 

Appeals upon writ of certiorari. While it is exceedingly 

unlikely that the Supreme Court of the United States would 

grant many writs of certiorari to the Court of Military 

Appeals, we have been persuaded that creation of this 

jurisdiction is a desirable improvement both for service 

members and for the government. Consequently, we would 

support the recommendation of the Department of Defense to 

provide such jurisdiction. 

The ABA also supports the provisions in S.2521 that 

authorize a limited right of appeal by the government from 

certain rulings by a military judge which do not constitute 

determinations of fact concerning an accused's innocence. 

However, we oppose authorizing the convening authority to 

return to the military judge the record of a trtal for 

reconsideration of legal rulings. Consequently, we would 

reco&end that an appropriate amendment to Article 62 (b) 

be included in S. 2521 to clarify this point. 

A significant proposal in S. 2521, with which the ABA 

is in partial agreement, concerns the number of peremptory 



challenges allowed. The Association recommends an increase 

in the number of such challenges in a general court martial 

both for the government and for the defense. We oppose 

an increase to three peremptory challenges for both sides 

as proposed in S. 2521. While we believe a case has been 

persuasively made to double the challenges permitted by 

both sides, we feel that to triple such challenges for 

each side would impose an unnecessary administrative burden 

on the services, where we suspect the new increase would 

fast become the rule and not the exception. In all general 

courts martial which require a minimum of five members, 

we believe that an increase to three peremptory challenges 

for each side - when avoidable absences are taken into con- 
sideration - would necessitate the appointment of at least 
fifteen members, all of whom would necessarily be absent 

from their assigned military duties. Particularly for the 

air and sea services, this burden is too great. In a related 

provision in S. 2521, we support the proposed change from 

current law to permit a request for trial by military judge 

alone to be made either orally or in writing. 

We are also pleased to support the provision included in 

S. 2521 and endorsed by the Department of Defense to allow 

rehearings en banc by the Courts of Military Review. Such 

rehearings would expedite the resolution of conflicts among 

panels in the military justice system and would promote 

finality of Court of Review decisions within the respective 

systems. 



The ABA also favors two other; unrelated, improvements 

not included in S. 2521. Currently, the military lawyer 

must advise the accused of his rights to appeal and to 

petition for cl.emency. We would recommend an amendment 

requiring the court-martial to so inform the accused after 

sentence. We also favor amending the Code to permit the 

use of videotaped depositions and in exceptional cases, 

videotaped records of trial. 

Finally, our conunittees and the Association express 

no view on whether a judge alone should be permitted to 

impose sentences,nor do we have an opinion concerning the 

inclusion of proposed new Article 112 (a), which enumerates 

certain crimes and sentences involving controlled substances. 

Finally, Mr. Chairman, we would urge the inclusion in 

S. 2521 of an amendment to Chapter 53 of Title 10, United 

States Code, to provide a statutory basis for existing 

military legal assistance. The specific proposal we endorse 

has been introduced by Senator Thurmond as separate legislation, 

S. 1590, a copy of which is attached. The American Bar Asso- 

ciation urges this amendment of S. 2521 to statutorily recog- 

nize an important, existing element of military legal practice. 

Military legal assistance programs exist because adequate 

civilian legal services generally are not available to mili- 

tary personnel stationed overseas, deployed at sea, or serving 

at remote installations. Requiring military personnel to 

travel long distances from their duty stations to consult 



with civilian attorneys results in many lost hours of 

military service. Even where civilian attorneys are avail- 

able to military personnel and their dependents, consider- 

able savings may be realized by providing legal services 

at the command where the service member is serving. An 

on-site approach to providing legal services contributes 

to the accomplishment of the primary objectives of the 

armed forces - military readiness. 

Unresolved personal problems can adversely affect 

morale and efficiency and frequently result in behavior 

requiring disciplinary action. Through effective preventive 

law efforts, legal assistance programs enable military 

people to avoid problems before they occur. Where legal 

problems cannot be avoided, prompt aid in resolving these 

problems is necessary to enhance performance of duties. 

Accordingly, it has been the policy of the services, through 

legal assistance programs, to make personnel aware of their 

legal rights and obligations and to provide a means whereby 

these problems can be resolved, if possible, before disci- 

plinary action is needed. 

The purpose of Senator Thurmond's proposal is simply 

to provide statutory recognition and authorization for the 

military legal assistance programs. Until such legislation 

is adopted, the legal assistance programs are operated solely 

under military service direct5ves. As a result, the military 

services are unable to request specific budgetary authori- 



zations and must continually use legal assistance as the 

"excess" legal service to be provided only after the statu- 

torily required services relating to military discipline 

and other matters are performed. 

The American Bar Association recognizes, and Senator 

Thurmond's bill reflects, that the military services must 

have flexihility to increase their effort in one area and 

decrease it in other areas where the needs of the service 

and the nation demand. The legislation will not alter this 

concept, but will insure that legal assistance will be duly 

considered along with other statutory responsiblities. 

Mr. Chairman, we appreciate this opportunity to present 

the Association's recommendations to improve military law 

and practice and will be pleased to respond to,your questions. 



B ~ T H  CONGRESS 
 ST SESSION S. 1590 

To amend title 10, united States Code, to provide lor legal aesistance to members 
of the Armed Forces and their dependents, and lor other purposes. 

IN THE SENATE OF THE UNITED STATES 

AUGUST 3 (legislative day, JULY a), 1981 
Mr. ~ M O N D  introduced the folloaing bid; which was read twice and referred 

to the Committee on Armed Senices 

A BILL 
To amend title 10, United States Code, to provide for legal 

assistance to members of the Armed Forces and their de- 

pendents, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United Slates of America in Congress msembled, 

3 That it is the intent of the Congress that Armed Forces per- 

4 sonnel have legal assistance made available to them in con- 

5 nection with their personal legal d & s .  

6 SEC. 2. (a) Chapter 53 of title 10, United States Code, 

7 is amended by adding at the end of such chapter the follow- 

8 ing new section: 



2 

1 "g 1041. Legal assistance 

2 "(a) Under such regulations as may be prescribed by the 

3 Secretary concerned, members of the armed forces on active 

4 duty shall be provided legal assistance in connection with 

5 their personal affairs and, subject to the availability of re- 

6 sources, legal assistmce may be provided to dependents of 

7 active duty members and to members entitled to retired or 

8 retainer pay, or equivalent pay, and their dependents. 

9 "(b) The Judge Advocate Generals, as defined in sec- 

10 tion 801(1) of this title, are responsible for the establishment 

11 and supervision of legal assistance programs under such reg- 

12 ulations as may be prescribed b~ the Secretary concerned. 

13 "(c) Nothing contained in this section shall be construed 

14 as authority for the representation in court of armed forces 

15 personnel or their dependents who can otherwise afford legal 

16 fees for such representation without undue hardship.". 

17 (b) The table of sections at the beginning of such chap- 

18 ter is amended by adding at the end thereof the f o l l o ~ ~ g  

19 new item: 

" 1041. Legal assistance.". 

0 



Senator JEPSEN. Mr. Fremont and Mr. Hunter, I have no further 
questions for you. We may have some for the record. 

I thank you very much for your interesting and enthusiastic 
presentation. 

Mr. HUNTER. Thank you. 
Mr. FREMONT. Thank you. 
Senator JEPSEN. Mr. Fidell, you may proceed. 
Again, I remind the witnesses that your full written testimony will 

be entered into the record as if read and you are certainly welcome to 
proceed in any manner you so desire. 

STATEMENT OF EUGENE R. FIDELL, ESQ., AMERICAN CIVIL 
LIBERTIES UNION 

Mr. FIDELL. Good morning, Mr. Chairman. 
My name is Eugene Fidell. I am a partner in the firm of LeBoeuf, 

Lamb, Leiby & MacRae and a cooperating attorney for the American 
Civil Liberties Union. I had hoped to be accompanied this morning by 
David E. Landau of the Washington office of the ACLU. Unfortu- 
nat,ely, Mr. Landau was unable to remain for this portion of the 
hearing. 

Let me say that we greatly appreciate the opportunity to testify. 
Our testimmy presents comments on a variety of points, and, taking 

your admonition to heart, I will not repeat them. 
I would like to make a few observations that I believe are worth 

hearing live, if you will, as opposed to merely on the written record. 

SUPREME COURT REVIEW 

I n  our view, the highest priority should be afforded the matter of 
Supreme Court review of decisions of courts-martial. This is a matter 
that has been debated quite a bit. There are extensive comments in the 
testimony that was prese~ted by the judges this morning. Other com- 
mentators have spoken to it. The American Bar Association has long 
been on record as favoring it. It is our position that the time has come, 
indeed i t  is long past due, for extending the Supreme Court's certiorari 
jurisdiction. 

I would like to speak, if I may, to some of the objections that have 
been raised. 

Pilrst, the objection has been made that i t  is simply not necessary to 
have direct review on writ of certiorari because habeas corpus relief is 
available in the Federal District Courts and up through the Courts of 
Appeals. With the greatest respect for those who take this view, I 
would submit that that is an inadequate answer. 

Recently a similar argument was made before the Supreme Court in 
the case of Territory of Guam v. Olsen. I n  that case the Guam Legisla- 
ture had adjusted judicial procedures to preclude review in the Ninth 
Circuit Court of Appeals of certain decisions of the Guam courts. The 
statute of the Guam Legislature was attacked and the argument was 
advanced that i t  didn't matter if you couldn't go to the highest court 
of Guam, a court that exists under article 1 of the Constitution, like 
the Court of Military Appeals, because you could always go to the 
Federal District Court in Honolulu or wherever and obtain relief. 



The Supreme Court dismissed this contention saying that the avail- 
ability of habeas corpus relief was not an adequate substitute for 
direct review. I think this is a very telling precedent that bears 
directly on the issues before this committee. 

My ,testimony points out Ithat some of our sister common law coun- 
tries, people with whom we share important legal and cultural tradi- 
tions, have tended to permit their highest courts to review conrts-mar- 
tial appeals directly. The House of Lords, which is the highest court 
of England, has such a procedure, the Supreme Court of Canada has 
such a procedure, and the High Court, which is the highest court in 
Australia, has such a procedure. 

I cannot claim to be privy to detailed statistics, but I can tell you 
tbhat I understand that none of those high courts have been over- 
burdened by the workload engendered by direct review of decisions of 
their military appeal courts. 

Each of these countries, by-the way, quite interestingly, has a courts- 
martial appeal court not unllke the Court of Military Appeals. So we 
are dealing with a very close analogy and in each case we are dealing 
with a discretionary jurisdiction just like the discretionary certiorari 
jurisdiction of the Supreme Court. 

My understanding is that in the years since the Canadian arrange- 
ments have been in place a grand total of one military case has been 
taken by the Canadian Supreme Court. It is an interesting case, not 
unlike the O'CaZlahan case that the Supreme Court decided some years 
ago inyolving the scope of military jurisdiction. Another case may be 
on its way up, but I wouldn't exactly call this an avalanche of cases. 

Our society is somewhat more litigious, I am sure, than the English, 
Canadian, or Australian societies, but there are ample protections to 
insure that our Supreme Court is not going to find itself reading just 
military cases. 

Let me turn to some of the other specific arguments against certi- 
orari and see if I oan comment on them. 

The first argument that has been advanced-and was mentioned last 
week by General Clausen-was that certiorari jurisdiction would in- 
volve the incurment of additional costs. I would submit that this is an 
insubstantial objection. The costs incurred are essentially printing 
costs and attorney time costs and these are part and parcel of any 
Federal legal actlon. There is nothing special about the costs that 
would be involved here. I submit that they would be very minor indeed. 

The suggestion has been made that there will be a burden on the 
Solicitor General's Office. That the Solicitor General is involved in 
Government appeals is obviously the case, but in point of fact in many 
cases the Solicitor General's Office does not even respond to certiorari 
petitions that are on their face plainly insubstantial. 

When one slips by and the Supreme Court believes, as I understand 
the practice, that a cert petition ought to be answered, and the Solicitor 
General's Office has not filed a response, the Court may suggest that 
the Solicitor General's Office respond. 

As far as the delay factor is concerned, certainly there is far  greater 
delay in having collateral attack upon a courts-martial conviction 
through the Federal district court and the court of appeals than there 
is in going directly up to the Supreme Court. 

I would like to turn, if I may, to some of the other comments that 
have been made. 



J%RY SENTENCING 

With respect to jury sentencing, the position that is taken in our 
testimony, Mr. Chairman, is that jury sentencing should be retained. 
There is a slight modification that could be considered, and that is to 
permit jury sentencing at the option of the accused where the guilt 
or innocence question has been determined by a jury, so that the ac- 
cused might still h~ave the option of seeking sentencing by judge alone. 

As pointed out in our testimony, there are reasons for a difference 
in procedure between the military and civilian systems and they are 
cogent in our view. In  any event, many people in uniform, and who 
have been in uniform, have the sense that jury sentencing can be an 
important safeguard. We are very loath to suggest th7at that procedure 
be discarded. 

INCREASED SENTENCING POWER O F  SPECIAL COURTS-MARTIAL 

With regard to the sentencing power of special courts-martial, 
which is addressed in your bill, Mr. Chairman, as well as the Depart- 
ment's proposal, we have a concern about any procedure that would 
permit individuals to be imprisoned for up to 1 year based on the vote 
of three jurors. That, as we understand it, is the consequence of the 
proposal that has been made and we believe that three jurors should 
not be entitled to send anybody to prison for 1 year. 

Mr. PRINCIPI. What would be an appropriate number, Mr. Fidell? 
Mr. FIDELL. Excuse me ? 
Mr. PRINCIPI. What would be an appropriate number of jurors to 

send an mused or convicted to prison for 1 year? 
Mr. FIDELL. Certainly at least five, which is the present statutory 

requirement for a general courts-martial. 
Mr. PRINCIPI. Why is it OK then in the civilian sector for one per- 

son, the judge, to send an individual to prison for 1 year or more? 
Mr. FIDELL. TO respond to that you would have to consider whether 

there is a substantial difference in the overall architecture of the mili- 
tary justice system. Some of the differences have been pointed out. I 
think, counsel, your comment points up the interaction between the 
maximum sentence part of this proposal and the sentencing power 
part of the proposal, that is who should do the sentencing and what 
should be the maximum. 

Part of the concern that we have relates to just the sheer size of a 
jury of three laymen doing sentencing. With regard to sentencinc by 
a judge, we would point out that in the military, unlike the civilian 
community, as was pointed out recently in a decision of the Court of 
Military Appeals, sentences run from zero to the authorized maxi- 
mum, whereas in the civilian community there is a permissible range 
that is much more namowly defined. I could go down the list of the 
reasons for a difference in the system. 

I f  your question relates to how I distinguish between three and five, 
I am reminded of that famous statement by Justice Stewart in Jaco- 
beZlis v. Ohio about obscenity, where he says "I can't define it, but I 
know it when I see it." Ultimately this resolves into that kind of issue. 
I personally have a feelin ,-and I think the feeling of many people 
would be-that a jury of t ree is just too small for a major sentence 
like that. 

% 



Mr. PRINCIPI. But the percentage would be better with three. It 
would require two in the affirmative to sentence if you had a panel of 
three. If  you had a panel of five would it require four or three? Would 
i t  require three out of five? 

Mr. FIDELL. I t  would depend on how you wrote the sentencing 
requirement. 

Mr. PRINCIPI. Under current practice with a jury of five? 
Mr. FIDELL. YOU would need four votes, as I understand it. 

GOVERNMENT APPEALS 

Some suggestion was made, in fact both bills suggest a procedure 
for appeals by the Government. This is permitted in the Federal dis- 
trict courts and obviously some mechanism like this is appropriate. We 
do have concerns that are pointed out in our testimony with regard to  
the possibility that an appeal, for example, might be frivolous, in 
which event any delay should be charged to the Government for pur- 
poses of the right to a speedy trial. 

I n  addition. we have a concern that S. 2521 precludes furt.her review 
in the court of military appeals on such appeds. We think if it is ur- 
gent enough for the Government to take an appeal to the court of mili- 
tary review, then in all fairness there ought to be a corollary right to  
take i t  up to the highest court of the jurisdiction, if you will, the court 
of military appeals. 

REVIEWS UNDER ARTICLE 6 9  

We have made a suggestion concerning reviews under aritcle 69, 
which are sort of hidden reviews. They are not reviews by any court, 
and indeed they refpresent the great bulk of the court-martial caseload. 
Those cases are not reviewed by a court of military review or the court 
of military appeals. Such reviews ought to be performed by officers 
who have been certified as military judges, not necessarily general 
courts-martial judges, but persons who have been certified as qualified 
professionally and personally to exercise judicial functions. Otherwise, 
you have nonjudges reviewing the work of judges in practical effect. 

CHANGES I N  ARTICLE 6 7 

We have also suggested certain changes with regard to the court 
of military appeals, its jurisdiction. the political balance requirement 
and matters relating to the chief judgeship with respect to which I 
think no further comment is necessary. 

DRUG CASES 

There have been proposals regarding amendment of the code con- 
cerning drugs. I remember testimony and a colloquy that you had, Mr. 
Chairman, with one of the witnesses last week regarding the timing of 
the prepration of the proposed change to the Manual for Courts- 
Martial and the introduction of your own measure. 

I don't want to talk about what ought to be in a drug measure a t  
this time, but I do want to talk about who ought to define crimes. I n  



our view the definition of crimes ought to be and is a congressional 
function. Now there can be a partnership and the principal elements 
of a punitive article can and should be spelled out, if the need is there, 
by the Con,yre~~, and arrangements can be made, if needed, for grater  
specificity or flexibility, if that is what is involved, through executive 
regulation. But if a pnnitive article is really what is at stake here, that 
is Congress' job. 

Findly, and I would like to broaden the scope of these comments, 
if I may. In doing this, Mr. Chairman, I am thinking of the comment , 
that you made in introducing S. 2521, that this is a good opportunity 
to take a little broader look at the entire system. Let me impose on you 
in one respect and make such a suggestion. 

REVISION OF THE MANUAL FOR COURTS-MARTIAL 

There is upcoming a comprehensive revision of the Manual for 
Courts-Martial. The commitment has been made by the Department of 
Defense to permit an opportunity for public aommmt and participa- 
tion in the promulgation of that, and that is a commitment that we 
applaud and it is an excellent development. 

As a corollary to that, however, I would like to suggest that this is 
going to be-when it happens, whether in 1983 or in 1 9 8 k a n  impor- 
tant opportunity for this committee to exercise its critical oversight 
functions. Much military law appears in the Manual for Courts- 
Martial and is spelled out and 'articulated in the process of issuing the 
Manual for Courts-Martial. Ilt is as important a function, if not more 
important, as that performed by the military courts. 

I would suggest that if the committee's schedule and w0dd~ad can 
aocommdate it, a hearing or other appropritate measures, and I actu- 
ally would recommend a hearing, ought to be conducted to explore the 
thrust and, as appropriate, the details of the changes that will be 
found in the next revision of the Manual for Courts-Martial. The 
same thing applies with respect to any other changes, such as, if in 
fact there is going to be a change, the one relating to drug offenses. 

I thank you very kindly for your courtesy, sir. I would be happy to 
answer any questions you have. 

[The prepared statement of Eugene R. Fidell follows :] 
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M r .  Chairman and Members of t h e  Subcommittee:  

My name i s  Eugene  R. F i d e l l .  I am a p p e a r i n g  

t o d a y  o n  b e h a l f  o f  t h e  A m e r i c a n  C i v i l  L i b e r t i e s  Un ion  

c o n c e r n i n g  p roposed  changes  t o  t h e  Uniform Code o f  M i l i t a r y  

J u s t i c e .  With me is David E. Landau, o f  t h e  ACLU's Wash- 

i n g t o n  O f f i c e .  My t e s t i m o n y  t o d a y  w i l l  a d d r e s s  b o t h  S. 

2521, i n t r o d u c e d  by t h e  Chairman, and t h e  Depar tment  o f  

D e f e n s e ' s  p roposed  : M i l i t a r y  J u s t i c e  Amendments o f  1982." 

M r .  Chairman, I would l i k e  t o  c o v e r  t h e - f o l l o w i n g  

a r e a s :  s e n t e n c i n g ,  p r e t r i a l  and p o s t - t r i a l  a d v i c e ,  and 

r e v i e w  o f  c o u r t s - m a r t i a l  i n  t h e  o f f i c e s  o f  t h e  J u d g e  

Advoca te s  G e n e r a l ,  t h e  C o u r t s  o f  M i l i t a r y  Review, t h e  Cour t  

o f . M i l i t a r y  Appea l s ,  and t h e  Supreme Cour t .  Some o f  t h e s e  

comments a r i s e  f rom S. 2521, some from t h e  Department o f  

Defense  b i l l ,  and some from n e i t h e r .  I n  keep ing  w i t h  your  



o b s e r v a t i o n  t h a t  " t h e  t i m e  h a s  come f o r  t h e  C o n g r e s s  t o  

r e v i e w  t h e  o v e r a l l  o p e r a t i o n  o f  t h e  sys tem," l '  s e v e r a l  o f  

t h e s e  comments l o o k  beyond t h e  f o u r  c o r n e r s  o f  t h e  pend ing  

p r o p o s a l s .  

Supreme C o u r t  Review 

The ACLU s t r o n g l y  s u p p o r t s  t h e  e x t e n s i o n  o f  t h e  

Supreme C o u r t ' s  c e r t i o r a r i  j u r i s d i c t i o n  t o  c a s e s  a r i s i n g  i n  

t h e  m i l i t a r y .  Such a  p r o v i s i o n  a p p e a r s  i n  t h e  D e p a r t m e n t ' s  

b i l l ,  and we a r e  c o n f i d e n t  t h a t  t h e  Depar tment  h a s  f u l l y  

s t a t e d  t h e  i m p o r t a n t  r e a s o n s  r e q u i r i n g  s u c h  a  measure .  The 

House o f  R e p r e s e n t a t i v e s  approved  s u c h  a  change  i n  1980;i '  

t h e  S e n a t e  s h o u l d  f o l l o w  s u i t .  

T h e  d e s i r a b i l i t y  o f  e x t e n d i n g  t h e  c e r t i o r a r i  

j u r i s d i c t i o n  t o  m i l i t a r y  c a s e s  is, a s  a  m a t t e r  o f  p r i n -  

c i p l e ,  beyond q u e s t i o n .  A p e r s o n  c o n v i c t e d  o f  a  s e r i o u s  

o f f e n s e  i n  a  c o u r t - m a r t i a l  s h o u l d  have  t h e  same o p p o r t u n i t y  

t o  h a v e  h i s  c a s e  h e a r d  o n  d i r e c t  r e v i e w  i n  t h e  S u p r e m e  

C o u r t  a s  a  p e r s o n  c o n v i c t e d  o f  a n  a n a l o g o u s  c r i m e  i n  a .  

1 /  128  Cong. Rec. S4998 ( d a i l y  ed .  May 12 ,  1 9 8 2 )  ( r e m a r k s  - 
o f  Sen. J e p s e n )  . 
2/ H.R. 8188,  9 6 t h  Cong., 2d S e s s .  ( 1 9 8 0 ) ,  p a s s e d ,  126 - 
Cong. Rec. H10340-42 ( d a i l y  ed .  Oc t .  2 ,  1 9 8 0 ) .  



U n i t e d  S t a t e s  d i s t r i c t  c o u r t .  I n d e e d ,  it i s  e a s i e r  f o r  a  

s t a t e  d e f e n d a n t  t o  o b t a i n  Supreme C o u r t  r e v i e w  t h a n  i t  is  

f o r  a  m i l i t a r y  a c c u s e d  t o  d o  s o ,  s i n c e  t h e  s t a t e  d e f e n d a n t  

need  n o t  i n v o k e  t h e  h a b e a s  c o r p u s  remedy i n  o r d e r  t o  o b t a i n  

s u c h  r e v i e w .  T h e  p r e s e n t  a r r a n g e m e n t s  make m i l i t a r y  

j u s t i c e  t h e  s t e p c h i l d  o f  American c r i m i n a l  l aw.  The l a c k  

o f  Supreme C o u r t  r e v i e w  was p e r h a p s  t o  be e x p e c t e d  when t h e  

Uniform Code o f  M i l i t a r y  J u s t i c e  was new and u n t r i e d ,  b u t  

t o  p e r m i t  t h i s  c o n d i t i o n  t o  s u r v i v e  a f t e r  more t h a n  t h i r t y  

y e a r s  o f  e x p e r i e n c e  under  t h e  Code and t h e  C o u r t  o f  M i l i -  

t a r y  A p p e a l s  c a n  i n  no  way b e  e x c u s e d .  C o n g r e s s  s h o u l d  

r e m e d y  t h i s  o m i s s i o n  w i t h o u t  f u r t h e r  d e l a y .  M i l i t a r y  

p e r s o n n e l  a r e  n o t  s e c o n d - c l a s s  c i t i z e n s ,  and s h o u l d  n o t  b e  

t r e a t e d  a s  s u c h .  

M i l i t a r y  a p p e a l s  o f t e n  i n v o l v e  s e r i o u s  c r i m e s  and 

e q u a l l y  s e r i o u s  q u e s t i o n s  o f  f e d e r a l  law,  b o t h  s t a t u t o r y  

and c o n s t i t u t i o n a l .  Only  t h e  Supreme C o u r t  c a n  r e s o l v e  t h e  

c o n f l i c t s  t h a t  a r i s e  b e t w e e n  d e c i s i o n s  o f  t h e  m i l i t a r y  

c o u r t s  and d e c i s i o n s  o f  t h e  Ar t ic le  I11 c o u r t s  i n  c a s e s  

d e a l i n g  w i t h  m i l i t a r y  i s s u e s .  M i l i t a r y  c a s e s  " o f t e n  

p r e s e n t  i s s u e s  o f  g r e a t  c o n s e q u e n c e ,  and may r a i s e  i d e n t i -  

c a l  i s s u e s  a s  t o  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  an  a c c u s e d  



as a case within the state or civil federal systems."y 

Presumably it is these generic issues that will prompt a 

grant of certiorari, and not the relatively arcane areas of 

practice and procedure where military law doctrines are 

more likely to be & generis. Of course, to the extent 

that the Military Rules of Evidence closely parallel the 

Federal Rules of Evidence, the chances of a "cert-worthy" 

evidentiary issue arising in the military would be roughly 

the same as in the Article I11 courts. 

Despite historic ties, American military justice 

has in recent times developed without substantial attention 

to the experience of other common law countries. I would 

suggest that we can learn from that experience in this 

/ 12 Moore's Federal Practice W 300.04[3], at 1-102 & 
n. 1 1  (2d ed. 1982). It cannot be said, therefore, that 
the peculiarities of military law significantly militate 
against extension of the certiorari jurisdiction. See 
enerally H. Moyer, Justice and the Military S 6-145 

71972). For a discussion of the relationship between 
military and civilian law, and the need to foster increased 
cross-fertilization between the two--a process that would 
be aided by Supreme Court certiorari review--see Fidell, 
"If a Tree Falls in the Forest . . .": Publication and 
Digesting Policies and the Potential Contribution of - 
Military Courts to American Law, 32 JAG J. 1 (1982). 



area.?' My research indicates that in the United King- 

dom, decisions of the Courts-Martial Appeal Court may be 

brought before the House of ~ords;?' in Canada, decisions 

of the Court Martial Appeal Court may be appealed to the 

Supreme court;$/ and in Australia, questions of law may 

be referred by the Courts-Martial Appeal Tribunal to 

the High ~0urt.I' I do not mean to suggest that these 

/ See Pasley, A Comparative Stud of Militar Justice 
~ e f o r m x n  Britain and America, 6 Van:. L. Rev. '305, 332 
( 1953). 

Courts-Martial (Appeals) Act 1968, ch. 20, S 39; see 
also Courts-Martial Appeal Rules 1968, Stat. Inst. 196.8 No. - 
1071, Rule 18. 

/ National Defense Act S 208, Can. Rev. Stat. ch. N-4. 
According to information furnished by the President of the 
Court Martial Appeal Court of Canada, it appears that only 
one appeal from a .decision of that Court has ever been 
entertained bv the Supreme Court of Canada. Letter from 
Hon. patrick- M. ~ a h o - n e ~  to Eugene R. Fidell, Aug. 20, 
1982, citing MacKay v. The Queen, 1980 S.C.R. 370. The 
Canadian Supreme Court will hear military appeals on 
questions of law if granted leave to appeal, or as of right 
if there has been a dissent in the Appeal Court on a ~ ~~ 

question of law. Fay, Canadian Military Criminal Law: An ' 

Examination of Military Justice (Pt. IV), 23 Chitty's L.J. 
228 (1975). 

7/ Courts-Martial Appeals Act 1955, S S  51-52 (Austl.). - 
The Attorney General must find that the question is "of 
exceptional importance and that it is desirable in the 
public interest that the matter 'be referred to the High 
Court." See e.g., Ferriday v. Military Board, 129 C.L.R. 
252 (~ustl~i973). 



schemes a r e  i d e n t i c a l ,  b u t  on ly  t o  p o i n t  o u t  t h a t  i n  each 

i n s t a n c e  it  is p o s s i b l e  f o r  a c a s e  decided by t h e  h i g h e s t  

m i l i t a r y  c o u r t  t o  reach t h e  h i g h e s t  c i v i l i a n  c o u r t  wi thout  

t h e  need t o  commence a c o l l a t e r a l  proceeding.  The appel-  

l a t e  systems of t hose  n a t i o n s  have no t  co l l apsed  under t h e  

added j u r i s d i c t i o n .  

A v a r i e t y  of o b j e c t i o n s  have been r a i s e d  t o  t h e  

no t ion  of Supreme Cour t  review. These o b j e c t i o n s  a r e  an 

i n s u f f i c i e n t  b a s i s  f o r  con t inu ing  t h e  p r e s e n t  arrangements.  

One common o b j e c t i o n  is based  on t h e  Supreme C o u r t ' s  

d o c k e t  . E l  T h a t  t h e  Supreme C o u r t ' s  d o c k e t  i s  heavy 

cannot be denied ,  and c e r t a i n l y  it is unders tandable  t h a t  

any e f f o r t  t o  add t o  t h a t  docket  would be r e s i s t e d .  But 

t h e  argument based on t h e  Supreme C o u r t ' s  docket  does  no t  

w i t h s t a n d  a n a l y s i s .  Thus ,  t h e  a u t h o r s  o f  t h e  l e a d i n g  

t r e a t i s e  i n  t h e  a r e a  o f  f e d e r a l  p r a c t i c e ,  have  w r i t t e n  

t h a t  

i t  would be most s imple  and p r a c t i c a l  t o  
g i v e  t h e  Supreme Cour t  a p p e l l a t e  j u r i s -  
d i c t i o n  o v e r  t h e  C o u r t  o f  M i l i t a r y  
Appeals by way of c e r t i o r a r i .  T h i s  would 
g i v e  t h e  Supreme C o u r t  d i s c r e t i o n  f o r  
d i r e c t  r e v i e w  o f  m i l i t a r y  j u d g m e n t s  

/ E.g., Developments i n  t h e  Law--Federal Habeas Corpus, 
8 3  Harv. L. Rev. 1038, 1225 n.108 (1970) .  



the Code of Professional ~esponsibility,G/ and in a 

proper case they should decline to file a petition for 

certiorari according to the same .criteria as would be 

applied by court-appointed counsel in a civilian prosecu- 

tion. The law recognizes and expects that an attorney will 

not file a frivolous certiorari petition,ll/ and there is 

no reason to assume that military appellate counsel will 

not observe this requirement, giving the same sober atten- 

tion to the considerations governing grants of certiorari 

in the Supreme Court's Rulesb/ as would a civilian 

practitioner. 

It could be argued that there exists a special 

need for speedy justice in the military in order to maxi- 

mize discipline. Requiring a litigant to exhaust colla- 

teral remedies as the only means of securing Supreme 

10/ C.M.A.R. 12(a); AR 27-10, 11 2-31; AFM 111-1, 11 1-10d; - 
Manual of the Judge Advocate General of the Navy 5 0142d; 
U.S. Coast Guard Military Justice Manual S 600-1. 

=/ Model Code of Professional Responsibility EC 7-4 
(1979); see, e.g., United States v. Williams, 379 F.2d 
319 (2d Cir. 1967) (per curiam) (granting motion of 
appointed counsel to be relieved of duty to file certiorari 
petition where petition would be frivolous). Cf. Fourth 
Circuit Student Advocacy Conference: Papers anT~emarks, 
87 F.R.D. 159, 201-02 (1978) (remarks of Prof..Ralph S. 
Spritzer); United States v. Grostefon, 12 M.J. 431 (C.M.A. 
1982). 



C o u r t  r e v i e w  s c a r c e l y  s e r v e s  t h a t  p u r p o s e . = /  I n d e e d ,  

t h e  o n l y  b a s i s  on which t h e  c e r t i o r a r i  j u r i s d i c t i o n  m i g h t  

n o t  be expanded t o  m i l i t a r y  c a s e s  is t h e  f a c t  t h a t  o t h e r  - 
t y p e s  o f  c a s e s  " g o t  t h e r e  f i r s t . "  T h i s ,  however ,  is an  

i r r a t i o n a l  b a s i s  f o r  making d i s t i n c t i o n s  among c a t e g o r i e s  

o f  l o w e r  c o u r t  d e c i s i o n s  f o r  t h e  p u r p o s e  o f  a v a i l a b i l i t y  o f  

Supreme C o u r t  r ev iew.  

I s h o u l d  emphas ize  t h a t  a l l  o f  t h i s  d i s c u s s i o n  

h a s  t o  d o  o n l y  w i t h  t h e  c e r t i o r a r i  s t a g e .  Thus ,  w h a t e v e r  

i n c r e a s e  t h e r e  may b e  i n  t h e  number o f  p e t i t i o n s  f o r  

c e r t i o r a r i  t h e  J u s t i c e s  and t h e i r  law c l e r k s  w i l l  have  t o  

r e v i e w ,  t h e  n e t  i n c r e a s e  i n  c a s e s  d e c i d e d  o n  t h e  merits 

w i l l  i n  a l l  l i k e l i h o o d  b e  nil, s i n c e  t h e  o n e  o r  two 

c a s e s  p e r  y e a r  t h a t  may s u r v i v e  t h e  c e r t i o r a r i  p r o c e s s  

m i g h t  w e l l  have  p e r c o l a t e d  up t h r o u g h  t h e  c o l l a t e r a l  r e v i e w  

p r o c e s s  anyway i f  t h e r e  were  no c e r t i o r a r i  j u r i s d i c t i o n .  

B. 

I t  is n o t  enough,  however ,  s i m p l y  t o  s u g g e s t  t h a t  

t h e  c e r t i o r a r i  j u r i s d i c t i o n  s h o u l d  b e  expanded t o  m i l i t a r y  

13/ Nor is t h e  a v a i l a b i l i t y  o f  f e d e r a l  h a b e a s  c o r p u s  a  - 
s a t i s f a c t o r y  s u b s t i t u t e  f o r  d i r e c t  a p p e l l a t e  r e v i e w  by a n  
A r t i c l e  I11 c o u r t .  T e r r i t o r y  o f  Guam v .  O l s e n ,  431 U.S. 
195  ( 1 9 7 7 ) .  A t  p r e s e n t ,  no Art icle  I11 c o u r t  h a s  d i r e c t  
a p p e l l a t e  j u r i s d i c t i o n  o v e r  c o u r t s - m a r t i a l .  



c a s e s .  Any s u c h  measure  s h o u l d  b e  even-handed,  a f f o r d i n g  

t h e  p r o s e c u t i o n  a n d  t h e  d e f e n s e  e q u a l  a c c e s s  t o  t h e  

Supreme C o u r t .  The D e p a r t m e n t ' s  p r o p o s a l  h a s  two m a j o r  

d e f e c t s  i n  t h i s  r e g a r d .  F i r s t ,  it p r e c l u d e s  d i r e c t  Supreme 

C o u r t  r e v i e w  o f  c a s e s  i n  w h i c h  t h e  C o u r t  o f  M i l i t a r y  

A p p e a l s  h a s  d e n i e d  a  p e t i t i o n  f o r  g r a n t  o f  r e v i e w ;  I n  t h i s  

c o n n e c t i o n  i t  i s  i m p o r t a n t  t o  b e a r  i n  mind t h a t  two v o t e s  

( a  m a j o r i t y )  a r e  needed t o  g r a n t  a  p e t i t i o n  f o r  review,=/  

1 4 /  C.M.A.R. 5 ( a ) .  D e s p i t e  t h e  l a n g u a g e  o f  . t h e  C o u r t ' s  - 
r u l e  r e q u i r i n g  two v o t e s  t o  g r a n t  a  p e t i t i o n ,  a t  times o n l y  
o n e  v o t e  was needed a s  a  p r a c t i c a l  m a t t e r .  S e e  a u t h o r i t i e s  
c i t e d  i n  E .  F i d e l l ,  ~ u i d e  t o  t h e  R u l e s  o f  r a c t i c e  a n d  
P r o c e d u r e  o f  t h e  u n i t e a  S t a t e s  C o u r t  o f  M i l i t a r y  A p p e a l s  9  
n.37 (1978  ti Supp. 1 9 8 0 ) .  A f o r m e r  C l e r k  o f  t h e  C o u r t  h a s  - - 
w r i t t e n :  

f o r  many o f  t h e  y e a r s  i n  w h i c h  J u d g e  
F e r g u s o n  s e r v e d ,  t h e  r e c o r d s  o f  c a s e s  
i n d i c a t e  t h a t  h e  w a s  a b l e  t o  c a u s e  a  
p e t i t i o n  f o r  r e v i e w  t o  b e  g r a n t e d  o n  
h i s  v o t e  a l o n e  i n  seeming  c o n t r a d i c t i o n  
o f  t h e  C o u r t ' s  p u b l i s h e d  q u o r u m  r u l e  
r e q u i r i n g  t h e  c o n c u r r e n c e  o f  two j u d g e s  
t o  g r a n t  r e v i e w  o f  a  p e t i t i o n e d  c a s e .  
I n  e f f e c t ,  J u d g e  F e r g u s o n  f o r c e d  t h e  
C o u r t  i n t o  t h e  e q u i v a l e n t  o f  t h e  m i n o r i t y  
c e r t i o r a r i  r u l e  o f  t h e  Supreme C o u r t  o f  
t h e  U n i t e d  S t a t e s  whereby a n y  f o u r  o f  t h e  
n i n e  j u s t i c e s  c a n  b r i n g  a  c a s e  o n  f o r  
f u l l  r ev iew.  A c l o s e  e x a m i n a t i o n  o f  t h e  
c a s e s  i n  t h i s  C o u r t  g r a n t e d  u n d e r  t h e  
F e r g u s o n  m i n o r i t y  quorum r u l e  i n  r e l a t i o n  
t o  t h e  c a s e s  g r a n t e d  u n d e r  t h e  m a j o r i t y  
q u o r u m  r u l e  c o u l d  y i e l d  m u c h  u s e f u l  
i n s i g h t  i n t o  t h e  v a l u e  o f  a  m i n o r i t y  
r u l e ,  e s p e c i a l l y  i f  i t  a p p e a r s  t h a t  



u n l i k e  t h e  prac t i -ce  of t h e  Supreme Court ,  i n  which f o u r  

v o t e s  ( a  m i n o r i t y )  a r e  r equ i r ed  f o r  a  g r a n t  of  c e r t i o r a r i .  

S i n c e  t h e  v a s t  m a j o r i t y  o f  p e t i t i o n s  a r e  d e n i e d , b y  t h e  

Court  of  M i l i t a r y  Appeals,  t h i s  p r o v i s i o n  w i l l  have t h e  

c o n v i c t i o n s  do  g e t  r eve r sed  i n  apprec i -  
a b l e  numbers a f t e r  a  minor i ty  g r a n t  when 
t h e  c o n s e q u e n c e s  o f  a  m a j o r i t y  r u l e  
denying f u l l  review would have been t o  
l e t  t h e  c o n v i c t i o n  s t a n d .  I n  such c a s e s  
t h e  v o t i n g  r u l e  on  g r a n t i n g  p e t i t i o n s  
becomes t r u l y  o u t c o m e - d e t e r m i n a t i v e .  
However, s i n c e  t h e  r u l e  is not  s t a t u t o r y  
i n  na tu re ,  t h e  Cour t  is f r e e  t o  change 
it. . . . F. G i n d h a r t ,  D e s i g n i n g  and 
Implemen t ing  a  S o c i a l  Science  Module f o r  
Management i n  t h e  U n i t e d  S t a e s  Court  of  
M i l i t a r y  Appeals 75-76 ( I n s t .  f o r  Court  
Mgt. 1980). 

I t  a l s o  appears  t h a t  t h e  Court  app l i ed  a  one-judge r u l e  
d u r i n g  t h e  seven-month p e r i o d  between t h e  d e p a r t u r e  o f  
Judge Matthew J. P e r r y  and t h e  t i m e  Chief Judge E v e r e t t  
j o i n e d  t h e  C o u r t .  Dur ing  t h a t  p e r i o d ,  " t h e  two j u d g e s  
s e r v i n g  on t h e  Cour t  [Chief Judge F l e t c h e r  and Judge Cook] 
fo l lowed t h e  p o l i c y  o f  g r a n t i n g  a  p e t i t i o n  f o r  review i f  
e i t h e r  of  t h e  judges be l i eved  t h a t  'good cause '  had been 
shown a s  r equ i r ed  by A r t i c l e  6 7 ( b ) ( 3 ) ,  UCMJ." 1980 Ann. 
Rep. o f  C.M.A. and t h e  Judge Advocates General  4 (1981) .  
The e a r l y  h i s t o r y  o f  t h e  one-judge g r a n t ,  see, e.g., Feld ,  
Development o f  t h e  Review and Survey Powers o f  t h e  United ' 

S t a t e s  C o u r t  o f  M i l i t a r y  A p p e a l s ,  12 M i l .  L. Rev. 177,  
181-82 (1961) ;  R. E v e r e t t ,  M i l i t a r y  J u s t i c e  i n  t h e  Armed 
F o r c e s  o f  t h e  U n i t e d  S t a t e s  289 ( 1 9 5 6 ) ,  t -he  p e r i o d  
d e s c r i b e d  by M r .  Gindhar t ,  sup ra ,  and t h e  ' r e c e n t  i n t e r -  
regnum, j o i n t l y  s u g g e s t  t h a t  t h e  C o u r t  c o u l d  o p e r a t e  
e f f e c t i v e l y  under a  one-judge-grant r u l e ,  even though it 
p l a c e s  more r e s p o n s i b i l i t y  on t h e  shou lde r s  o f  each judge 
t o  e x e r c i s e  d i s c r e t i o n  i n  g r a n t i n g  cases .  



effect of severely narrowing the class of cases even 

eligible for consideration by the Supreme Court. 

Second, the Department's proposal allows certi- 

orari only as to those extraordinary writ cases in which 

Although it may well be that the current membership 
-of the Court in practice at times grants review when only 
one member so desires, this fails to explain the continuing 
appearance of dissents from denials of petitions for 
review. A recent example is United States v. Ruffin, 13 
M.J. 494 (C.M.A. 19821. where the Chief Judqe stated that 
he would have granted. ;eview because the case presented a 
question of first impression. Id. at 495. See also, e.g., 
United States v. Cook, 13 M.J. 370 (C.M.A. 1982) (Everett, 
C.J., dissenting from denial of petition for grant of 
review); United States v. Willis, 13 M.J. 93 1C.M.A. 1982) 
(same). 

Combined with a variety of other practices (such as 
the Court's tradition of searching the record and regularly 
specifying issues sua sponte, enerall Fidell, p he 
Specification of Appellate Issuesgby the :nited ~ t a G  
Court of Military Appeals, 31 JAG J. 99 (1980), as well as 
failing to articulate the grounds on which "good cause" 
will be found for qrantinq review under Article 67(b)(3)), 
the two-judge grant has-helped to blur the distinction 
between the petition stage and the merits stage of the 
Court's review process. This has led to excessively 
lengthy briefs at the petition stage, and an expansion of 
what the Court itself has called "the certiorari process" 
to the point where it "consumes substantially over half of 
the Court's resources and time." 1978 Ann. Rep. of C.M.A. 
and the Judge Advocates General 5 (1979). Requiring two 
votes to grant a petition turns the threshold question 
facing the Court into a dress rehearsal for the merits, 
thereby preventing the Court from spending more time on 
those cases before it for plenary consideration. It also 
casts doubt on the claim that denial of a petition has no 
precedential value. See United States v. Mahan, 24 C.M.A. 
109, 51 C.M.R. 299, 1 M.J. 303, 307 n.9 (1976); Fidell, 
supra, at 103-04 n.26. 



the Court of Military Appeals has granted relief. Since 

most writs are sought by the defendant, this limitation 

effectively tips the scales in favor of the prosecution.=' 

The prosecution could obtain Supreme Court review of a 

grant of ,extraordinary relief, but an accused could not 

Appeals by leave of a single judge, it may be added, 
are hardly a novelty. They are permitted in some circum- 
stances by the District of Columbia Code, D.C. Code 5 
17-301(b) (1981); D.C. App. R. 6(d). They are contemplated 
by the British Courts-Martial (Appeals) Act 1968, •˜36(1); 
see Courts-Martial Appeal Rules 1968, Rule 8, have been - 
suggested for use by the Court Martial Appeal Court of 
Canada, Fay, supra note 6, at 229, and are by no means 
without precedent in either federal or state law. See, 
e.g., Rev. Stat. 5999; S.Ct.R. 36, 275 U.S. 595, 620-21 
(1928); Sage v. Central R.R. of Iowa, 96 U.S. 712, 715 
(1878); Matton Steamboat Co. v. Murphy, 319 U.S. 412, 
414 (1943) (per curiam); N.Y. Crim. Proc. L. 55 460.15-.20 
(McKinney 1971). Without in any way wishing to resurrect 
the discredited notion that the Court of Military Appeals 
is merely an administrative agency, rather 'than a court, 
see H.R. Rep. No. 90-1480, 90th Cong., 2d Sess. (1968); - 
Shaw v. United States, 209 F.2d 811 (D.C. Cir. 1954), I 
might also observe that in some federal agencies with 
discretionary review powers, it is possible for a single 
commissioner to grant review by the full commission. 
E.g., 29 C.F.R. 5 2200.92 (1981) (OSHRC). Surely it 
should be no harder for a military accused to obtain 
civilian review by the Court of Military Appeals. 

15/ Article 111, 5 2, of the Constitution gives Congress - 
authority to regulate the appellate jurisdiction of the 
Supreme Court. This authority is not, however, limit- 
less, and the lopsided character of the Departmental bill 
raises a substantial question whether those limits have 
been exceeded. Revision of the proposal to balance the 
scales would make it possible to avoid a potentially 
troublesome constitutional question. 



o b t a i n  r e v i e w  o f  a  d e n i a l  o f  s u c h  r e l i e f .  Such a  sys tem 

is f u n d a m e n t a l l y  u n f a i r .  

The ACLU s t r o n g l y  f a v o r s  c e r t i o r a r i ,  and a c c e p t s  

t h e  D e p a r t m e n t ' s  c e r t i o r a r i  p r o v i s i o n  a s  a n  improvement 

o v e r  t h e  p r e s e n t  s t a t e  o f  a f f a i r s .  A t  t h e  v e r y  l e a s t ,  

however ,  t h i s  Committee s h o u l d  a l l e v i a t e  t h e  o n e - s i d e d n e s s  

o f  t h e  p r o v i s i o n  by amending A r t i c l e  67  t o  p r o v i d e  t h a t  t h e  

C o u r t  o f  M i l i t a r y  Appea ls  mus t  r e v i e w  any  c a s e  i n  which one 

o f  t h e  j u d g e s  f i n d s  good  c a u s e  f o r  d o i n g  s o .  I n  t h i s  

f a s h i o n ,  t h e  c o n g r e s s i o n a l  o b j e c t i v e  of  c i v i l i a n  r e v i e w  of  

c o u r t s - m a r t i a l  w i l l  be  b e t t e r  s e r v e d ,  and a c c e s s  t o  t h e  

Supreme C o u r t  n o t  g u a r d e d  q u i t e  s o  j e a l o u s l y  a s  would be  

t h e  c a s e  u n d e r  t h e  D e p a r t m e n t ' s  p r o p o s a l .  

P r e t r i a l  and P o s t - t r i a l  Advice  

One p r o v i s i o n  o f  S. 2521 would p e r m i t  t h e  p re -  

t r i a l  a d v i c e  i n  g e n e r a l  c o u r t s - m a r t i a l  t o  be f u r n i s h e d  t o  

t h e  convening  a u t h o r i t y  o r a l l y .  The e x p l a n a t o r y  s t a t e m e n t  

d o e s  n o t  i n d i c a t e  t h e  r . e a s o n  f o r  t h i s  c h a n g e , = /  b u t  I 

would assume t h a t  t h e  p u r p o s e  is t o  c o n s e r v e  p r o c e s s i n g  

t i m e .  Whatever  t h e  r e a s o n ,  t h i s  change would b e  e x t r e m e l y  

u n f o r t u n a t e .  A t  l e a s t  i f  t h e  p r e t r i a l  a d v i c e  is reduced  t o  

' 1 6 /  - 1 2 8  Cong.  Rec .  55003-04  ( d a i l y  e d .  May 1 2 ,  1 9 8 2 ) .  



w r i t i n g ,  i t  would b e  p o s s i b l e  a t  some l a t e r  d a t e  f o r  

r e v i e w i n g  c o u r t s  o r  o f f i c i a l s  w i t h i n  t h e  O f f i c e  o f  t h e  

Judge Advocate General  t o  de termine  whether t h e  adv ice  was 

c o r r e c t ,  and i f  n o t ,  whether t h e  accused was p re jud iced  a s  

a  r e s u l t .  I f  t h e  a d v i c e  i s  n o t  r e d u c e d  t o  w r i t i n g ,  an  

impor tant  s a fegua rd  w i l l  have been rendered  u s e l e s s .  The 

ACLU opposes t h i s  change. 

A s  f o r  p o s t - t r i a l  adv ice ,  t h e  ACLU is t roub led  by 

t h e  p r o v i s i o n  i n  S. 2521  t h a t  would permi t  such adv ice  t o  

be l i m i t e d  t o  t h o s e  m a t t e r s  t h a t  may be r equ i r ed  by P r e s i -  

d e n t i a l  d i r e c t i o n  (presumably i n  t h e  Manual f o r  Courts-  

M a r t i a l ) .  The need f o r  adv ice  on o t h e r  m a t t e r s  may we l l  

a r i s e  a s  a  r e s u l t  of d e c i s i o n s  of t h e  Cour t s  of  M i l i t a r y  

Review o r  Cour t  of M i l i t a r y  Appeals. I t  would t h e r e f o r e  be 

an e r r o r  t o  pe rmi t  t h e  r e q u i s i t e  adv ice  t o  be l i m i t e d  t o  

t h o s e  c o n s i d e r a t i o n s  t h a t  may be  i n c o r p o r a t e d  i n  t h e  

r e g u l a t i o n s .  

Sentencing 

A v a r i e t y  o f  s en tenc ing  reforms appear  i n  S. 2521 

and t h e  Departmental  p roposa l .  I n  addres s ing  these ,  t h e  

ACLU b e g i n s  w i t h  t h e  p r e s u m p t i o n  t h a t  t h e  c i v i l i a n  and 

m i l i t a r y  systems should  be a s  a l i k e  a s  p o s s i b l e ,  g i v i n g  due 

r e c o g n i t i o n  t o  t h o s e  a r e a s  i n  which r easons  of p r a c t i c a -  



b i l i t y  r e q u i r e  a  d i f f e r e n t  a p p r o a c h  u n d e r  t h e  UCMJ.E/ 
I n  t h e  c a s e  o f  t h e  p r o p o s a l s  f o r  s e n t e n c i n g  and s u s p e n s i o n  

Of s e n t e n c e s  by m i l i t a r y  j u d g e s ,  t h i s  s t a n d a r d  l e a d s  t o  

d i v e r g e n t  r e s u l t s .  The ACLU d o e s  n o t  p e r c e i v e  a need f o r  

a  d i f f e r e n c e  f r o m  f e d e r a l  p r a c t i c e  a s  f a r  a s  t h e  p o w e r  

t o  s u s p e n d  s e n t e n c e s  is c o n c e r n e d .  A c c o r d i n g l y ,  t h a t  power 

s h o u l d  b e  c o n f e r r e d  o n  m i l i t a r y  j u d g e s ,  w i t h o u t  p r e j u d i c e  

t o  t h e  c lemency  powers  o f  commanders. 

As f a r  a s  s e n t e n c i n g  i t s e l f  is c o n c e r n e d ,  how- 

e v e r ,  t h e r e  is a  b a s i s  f o r  d i f f e r e n c e s  be tween  c i v i l i a n  and 

m i l i t a r y  p r a c t i c e .  F o r  o n e  t h i n g ,  " m i l i t a r y  j u s t i c e  d o e s  

18 /  n o t  u t i l i z e  minimum s e n t e n c e s  a s  d o  c i v i l i a n  cour t s . " -  

I n  a d d i t i o n ,  u n l i k e  c i v i l i a n  f e d e r a l  j u d g e s ,  m i l i t a r y  

j u d g e s  l a c k  e v e n  r u d i m e n t a r y  t e n u r e  p r o t e c t i o n .  To t h e  

e x t e n t  t h a t  t h e y  " r i d e  c i r c u i t , "  t h e y  may w e l l  n o t  have  

a  s e n s e  o f  l o c a l  n e e d s  a n d  c o n d i t i o n s  t h a t  c o u l d  b e a r  

o n  s e n t e n c i n g .  Above a l l ,  many m i l i t a r y  p e r s o n n e l  have  

come t o  b e l i e v e  t h a t  t h e  r i g h t  t o  s e n t e n c i n g  b y  j u r y  

( i n c l u d i n g  t h e  o p t i o n  f o r  e n l i s t e d  p e r s o n n e l  t o  p a r t i c i p a t e  

i n  t h a t  p r o c e s s )  i s  a n  i m p o r t a n t  s a f e g u a r d  a g a i n s t  command 

17/  See 10  U.S.C. g 836 (1976  & Supp.  I V  1 9 8 0 ) .  - 
1 8 /  U n i t e d  S t a t e s  v .  D a v i d s o n ,  1 4  M . J .  8 1 ,  87-88  n . 2  
(C.M.A. 1 9 8 2 )  ( E v e r e t t ,  C. J. ,  c o n c u r r i n g ) .  



i n f l u e n c e .  O p i n i o n s  may d i f f e r  a s  t o  how e f f e c t i v e  a  

s a f e g u a r d  i t  is,  b u t  t h e  p e r c e p t i o n  i t s e l f  is i m p o r t a n t ,  

a n d ,  i n  t h e  ACLU's v iew,  s u f f i c i e n t  r e a s o n  n o t  t o  change  

t h e  p r e s e n t  sys tem.  

F i n a l l y ,  t h e  ACLU o p p o s e s  i n c r e a s i n g  t h e  pun ish-  

ment ,powers o f  t h e  s p e c i a l  c o u r t - m a r t i a l .  A  j u r y  o f  t h r e e  

s h o u l d  n o t  b e  a u t h o r i z e d  t o  s e n t e n c e  a  p e r s o n  t o  p r i s o n  

f o r  a  y e a r .  

Review o f  C o u r t s - M a r t i a l  i n  t h e  
O f f i c e s  o f  t h e  J u d g e  A d v o c a t e s  G e n e r a l  

Al though  a t t e n t i o n  u n d e r s t a n d a b l y  t e n d s  t o  f o c u s  

o n  t h e  m o s t  s e r i o u s  c a s e s  u n d e r  t h e  U n i f o r m  C o d e ,  t h e  

Subcommit tee  s h o u l d  b e a r  i n  mind t h a t  c a s e s  d e c i d e d  by. t h e  

C o u r t  o f  M i l i t a r y  A p p e a l s  and t h e  C o u r t s  o f  M i l i t a r y  Review 

a r e  o n l y  t h e  t i p  o f  t h e  c o u r t - m a r t i a l  i c e b e r g .  J u s t  

b e c a u s e  t h e  o t h e r  c a s e s  ma.y n o t  i n v o l v e  v e r y  l e n g t h y  

s e n t e n c e s  i s  no  e v i d e n c e  t h a t  t h e y  d o  n o t  i n v o l v e  d i f f i c u l t  

i s s u e s .  A s  C h i e f  J u s t i c e  W a r r e n  s a i d  i n  S i b r o n  v .  New 

~ o r k , f S /  "[rnlany d e e p  and a b i d i n g  c o n s t i t u t i o n a l  p rob lems  - 

1 9 /  392  U.S. 4 0 ,  52 ( 1 9 6 8 )  ( f o o t n o t e  o m i t t e d )  ( s i x  
z n t h s  s e n t e n c e ) .  A t  t h e  end o f  t h e  q u o t e d  s e n t e n c e ,  t h e  
S i b r o n  C o u r t  c i t e d  Thompson v .  C i t y  o f  L o u i s v i l l e ,  362  
U.S. 199 ( 1 9 6 0 ) ,  which  i n v o l v e d  a  $20 f i n e  ' f o r  l o i t e r i n g  
and d i s o r d e r l y  c o n d u c t .  Numerous o t h e r  c a s e s  have r a i s e d  
m a j o r  i s s u e s -  d e s p i t e  t h e  a b s e n c e  o f  s e v e r e  p e n a l t i e s .  
E.g., S e c r e t a r y  o f  t h e  Navy v.  Avrech., 418 U.S. 676 ( 1 9 7 4 )  



are e n c o u n t e r e d  p r i m a r i l y  a t  l e v e l  o f  ' l o w  v i s i b i l i t y '  i n  

t h e  c r i m i n a l  p r o c e s s - - i n  t h e  c o n t e x t  o f  p r o s e c u t i o n s  f o r  

' m i n o r ' ,  o f f e n s e s  which c a r r y  o n l y  s h o r t  s e n t e n c e s . "  T h i s  

i s  e q u a l l y  t r u e  i n  t h e  m i l i t a r y .  

S p e c i a l  c o u r t s - m a r t i a l  award ing  s e n t e n c e s  o f  s i x  

months ( w h e t h e r  o r  n o t  a  bad c o n d u c t  d i s c h a r g e  is a d j u d g e d )  

s h o u l d  b e  r e v i e w a b l e  i n  t h e  C o u r t s  o f  M i l i t a r y  Review 

u n l e s s  t h e  d e f e n d a n t  a f f i r m a t i v e l y  w a i v e s  s u c h  r e v i e w .  

Such r e v i e w  is e v e n  more n e c e s s a r y  i f  t h e  s e n t e n c e  e x c e e d s  

s i x  months '  impr i sonment .  I n  a d d i t i o n ,  t h e  Code s h o u l d  

r e q u i r e  t h a t  a  v e r b a t i m  t r a n s c r i p t  b e  p r e p a r e d  whenever  a  

s p e c i a l  c o u r t  a w a r d s  s i x  m o n t h s '  c o n f i n e m e n t  ( a g a i n ,  

r e g a r d l e s s  o f  w h e t h e r  a  d i s c h a r g e  i s  a d j u d g e d ) ,  s i n c e  

o t h e r w i s e  m e a n i n g f u l  j u d i c i a l  r e v i e w  w i l l  b e  t h w a r t e d .  

Of c o u r s e ,  t h e  C o u r t  o f  M i l i t a r y  A p p e a l s  s h o u l d  b e  e m -  

powered t o  r e v i e w  any  c a s e  d e c i d e d  by a  C o u r t  o f  M i l i t a r y  

( o n e  month s u s p e n d e d  c o n f i n e m e n t  a t  h a r d  l a b o r ,  r e d u c t i ~ n ,  
t o  E-1, f o r f e i t u r e  o f  pay f o r  t h r e e  months )  ; Ward v .  C i t y  
o f  M o n r o e v i l l e ,  409 U.S. 57 ( 1 9 7 2 )  ($100 f i n e ) ;  A r g e r s i n g e r  
v.  H a m l i n ,  0 7  U.S. 2 5  ( 1 9 7 2 )  ( 9 0  d a y s ) ;  A d d e r 1  
F l o r i d a , '  385 'U.S. 39 ( 1 9 6 6 )  ( t h r e e  months o r  $1- 
v. L o u i s i a n a ,  368 U.S. 157 ( 1 9 6 1 )  ( l u n c h c o u n t e r  s i t - i n ;  
f o u r  months '  c o n f i n e m e n t .  o f  which t h r e e  would b e  suspended  
o n  payment  o f  $10.0 f i n e )  B e a u h a r n a i s  v. I l l i n o i s ,  343-U.S.  
250 ( 1 9 5 2 )  ($200 f i n e ) ;  D i s t r i c t  o f  Columbia v. C lawans ,  
3 0 0  U.S. 617 ( 1 9 3 7 )  ( 6 0  d a y s  o r  $ 3 0 0  f i n e ) ;  Y i c k  Wo v .  
Hopkins ,  118 U.S. 356 ( 1 8 8 6 )  ($10  o r  10 d a y s ) .  



Review, t o  ensu re  adherence t o  t h e  p r i n c i p l e  of c i v i l i a n  

review. 

T h i s  l e a v e s  t h e  c l a s s  o f  c a s e s  i n  which o n l y  

r e l a t i v e l y  s l i g h t  p u n i s h m e n t s  ( i f  c o n f i n e m e n t  of any 

d u r a t i o n  can e v e r  be cons ide red  " s l i g h t n )  may be adjudged. 
+ 

These  c a s e s  r e p r e s e n t  t h e  v a s t  b u l k  o f  t h e  m i l i t a r y  

j u s t i c e  case load ,  and y e t  they  r e c e i v e  t h e  l e a s t  a t t e n t i o n  

b e c a u s e  t h e y  a r e  n o t  r e v i e w e d  i n  any c o u r t .  F o r  t h e s e  

c a s e s ,  t h e  ACLU ' sugges ts  t h a t  a l l  reviews conducted i n  t h e  

Off  i c e  of t h e  J u d g e  Advoca te  Genera l - -whe the r  a t  t h e  

r e q u e s t  o f  t h e  accused pu r suan t  t o  A r t i c l e  69  o r  a s  p a r t  

of t h e  au tomat i c  review process--be performed by o f f i c e r s  

c e r t i f i e d  a s  m i l i t a r y  judges. These o f f i c e r s  would no t  

have t o  be q u a l i f i e d  a s  g e n e r a l  cour t -mar t i a l  judges,  bu t  

on ly  a s  s p e c i a l  cour t -mar t i a l  judges.  When performing such 

reviews,  t hey  would n o t  be " s i t t i n g "  a s  judges,  bu t  t h e i r  

j u d i c i a l  c e r t i f i c a t i o n  would h e l p  t o  ensu re  thoroughness,  

and wo.uld h e i g h t e n  t h e  r e s p e c t  t h a t  t h e  r e v i e w  p r o c e s s  

r e c e i v e s  " i n  t h e  f i e l d . "  , 

Appeals t o  t h e  Cour t s  of  M i l i t a r y  Review 

I have a l r e a d y  sugges ted  t h a t  t h e  j u r i s d i c t i o n  

o f  t h e  C o u r t s  o f  M i l i t a r y  Review s h o u l d  be  expanded t o  

inc lude  c a s e s  i n  which t h e  sen tence  ex tends  t o  s i x  months' 



c o n f i n e m e n t .  T h e  j u r i s d i c t i o n  o f  t h e s e  c o u r t s -  s h o u l d  

n o t  b e  a u t o m a t i c  e x c e p t  i n  c a p i t a l  c a s e s ,  b u t  r a t h e r  

t h r o u g h  a p p e a l  b y  t h e  d e f e n d a n t .  T h e  ACLU i s  c o n c e r n e d  

t h a t  many d e f e n d a n t s  w i l l  w a i v e  t h e i r  r i g h t s  s i m p l y  i n  

o r d e r  t o  l e a v e  t h e  m i l i t a r y  a s  q u i c k l y  a s  p o s s i b l e .  A  

w a i v e r  o f  a p p e l l a t e  r i g h t s  s h o u l d  b e  a c c e p t e d  i f  i t  i s  

knowing and v o l u n t a r y ,  b u t  t h e  ACLU is c o n c e r n e d  t h a t  t h e  

o p p o r t u n i t i e s  f o r  o v e r r e a c h i n g  a r e  s u c h  t h a t  many w a i v e r s  

c o u l d  be t h e  r e s u l t  o f  undue i n f l u e n c e .  The ACLU a g r e e s  

w i t h  t h e  D e p a r t m e n t  o f  D e f e n s e  t h a t  a p p e l l a t e  w a i v e r s  

s h o u l d  o n l y  be e f f e c t i v e  i f  t h e y  a r e  a f f i r m a t i v e ;  a l l o w i n g  

w a i v e r s  t h r o u g h  i n a c t i o n ,  a s  p e r m i t t e d  u n d e r  S. 2521, would 

c r e a t e  d i f f i c u l t  p r o b l e m s  o f  p r o o f  i n  d e t e r m i n i n g  w h e t h e r  

t h e  d e f e n d a n t ' s  c h o i c e  was knowing and v o l u n t a r y .  

Both S. 2521 and t h e  D e p a r t m e n t ' s  b i l l  p r o v i d e  

f o r  a p p e a l s  b y  t h e  p r o s e c u t i o n .  T h e  ACLU r e c o g n i z e s  

a n  a n a l o g y  t o  c i v i l i a n  p r a c t i c e  i n  t h i s  a r e a ,  b u t  s u g g e s t s  

t h a t  n e i t h e r  o f  t h e  p r o p o s a l s  i s  s a t i s f a c t o r y  i n  t h i s  

r e s p e c t .  S. 2521, f o r  example,  would p r e c l u d e  a p p e a l  by 

t h e  d e f e n d a n t  f r o m  a n  a d v e r s e  d e c i s i o n  by a  C o u r t  o f  

M i l i t a r y  Review o n  a  government  a p p e a l .  P r e v e n t i n g  t h e  

a c c u s e d  from o b t a i n i n g  immedia te  r e v i e w  o f  s u c h  an  a p p e a l  

makes t h e  a p p e l l a t e  p r o c e s s  a  o n e - s i d e d  a f f a i r ,  and sub- 

v e r t s  t h e  r o l e  o f  t h e  C o u r t  o f  M i l i t a r y  A p p e a l s  and  w i t h  it, 



t h e  c o n g r e s s i o n a l  o b j e c t i v e  o f  c i v i l i a n  r e v i e w .  T h i s  

p r o v i s i o n  should  n o t  be passed .  

Speedy  t r i a l  i s s u e s  a r e  a l s o  r a i s e d  by b o t h  

p roposa l s .  The Department 's  b i l l  would p rov ide  t h a t  d e l a y s  

d i r e c t l y  a t t r i b u t a b l e  t o  p rosecu t ion  appea l s  would no t  be 

charged t o  t h e  p rosecu t ion  f o r  speedy t r i a l  purposes ,  wh i l e  

S. 2521 p rov ides  t h a t  d e l a y s  r e s u l t i n g  from a  p rosecu t ion  

appeal  s h a l l  n o t  be  charged t o  e i t h e r  s i d e  f o r  t h i s  pur- 

pose. Ne i the r  of  t h e s e  p r o v i s i o n s  is well-founded s i n c e  i f  

a  p r p s e c u t i o n  a p p e a l  was n o t  o n l y  u n m e r i t o r i o u s ,  b u t  

f r i v o l o u s ,  t h e  d e l a y  should  most d e f i n i t s l y  be charged t o  

t h e  p rosecu t ion  f o r  speedy t r i a l  purposes.  Any o t h e r  r u l e  

would o f f e r  an i n c e n t i v e  t o  t h e  government t o  t a k e  appea l s  

w i thou t  regard  t o  t h e  de fendan t ' s  c o n s t i t u t i o n a l  r i g h t  t o  a  

speedy t r i a l .  T h i s  r i s k  is p a r t i c u l a r l y  g r e a t  under S. 

2521, under which p r o s e c u t i o n  appea l s  may be d i r e c t e d  by 

t h e  conven ing  a u t h o r i t y ,  who w i l l  t y p i c a l l y  n o t  be an 

a t t o r n e y .  

.Each of t h e s e  p r o v i s i o n s  was i n s p i r e d ,  i n  g r e a t e r  

o r  l e s s e r  d e g r e e ,  by 18  U . S . C .  S 3731 ( 1 9 7 6 ) .  T h a t  

s t a t u t e ,  however, i n c l u d e s  a  p r o v i s i o n  r e l a t i n g  t o  r e l e a s e  

of  t h e  accused " [pl ending t h e  p r o s e c u t i o n  and d e t e r m i n a t i o n -  

of  t h e  appeal ."  Ne i the r  S. 2521 nor t h e  Department b i l l  

. i n c l u d e s  such a  p r o v i s i o n .  I f  a  government appeal  is t o  b e  



a u t h o r i z e d ,  t h e  m e a s u r e  s h o u l d  make e x p r e s s  p r o v i s i o n  

f o r  r e l e a s e  p e n d i n g  a p p e a l  i n  a p p r o p r i a t e  c a s e s .  

T h e  M i l i t a r y  J u s t i c e  A c t  o f  1968  w a s  p a s s e d ,  

among o t h e r  t h i n g s ,  t o  e n h a n c e  t h e  s t a t u s  o f  t h e  C o u r t s  o f  

M i l i t a r y  Review. I t  h a s  a c h i e v e d  t h a t  p u r p o s e  i n  p a r t ,  b u t  

t h e r e  is s t i l l  much t o  b e  done.  The ACLU h a s  two s p e c i f i c  

s u g g e s t i o n s  i n  t h i s  r e g a r d .  F i r s t ,  t h e  Code s h o u l d  p r o v i d e  

some t e n u r e  p r o t e c t i o n  f o r  j u d g e s  o f  t h e s e  c o u r t s .  A  

minimum t e r m  o f  f o u r  y e a r s  w o u l d  seem a p p r o p r i a t e  a n d  

c o n s i s t e n t  w i t h  s e r v i c e  p e r s o n n e l  n e e d s ,  w i t h  e x c e p t i o n s  

p e r m i t t e d  o n l y  o n  a  documented showing of  m i l i t a r y  e x i -  

gency .  A p p e l l a t e  m i l i t a r y  j u d g e s  s h o u l d  b e  removable  f o r  

c a u s e  o n l y  a f t e r  n o t i c e  a n d  o p p o r t u n i t y  f o r  h e a r i n g .  

G r o u n d s  f o r  r e m o v a l  s h o u l d  b e  u n i f o r m  and  l i m i t e d  t o  

" n e g l e c t  o f  d u t y  o r  m a l f e a s a n c e  i n  o f f i c e ,  o r  f o r  m e n t a l  o r  

p h y s i c a l  d i s a b i l i t y . " = '  T h e s e  s t e p s  w o u l d  d o  more  t o  

20/  S e e  1 0  U.S.C. 5 8 6 7 ( a ) ( 2 )  ( 1 9 7 6 )  ( g r o u n d s  f o r  removal  - 
o f  c . M ~ .  j u d g e s ) ;  c f .  28 U.S.C. •˜ 3 7 2 ( b )  (Supp.  IV 1 9 8 0 ) .  
P r o c e d u r e s  and s t a n d a r d s  f o r  e n s u r i n g  j u d i c i a l  f i t n e s s  have  
been  s p e l l e d  o u t  i n  d e t a i l  by some s e r v i c e s ,  AR 27-10, 1111 
4-9 e t  seq.; U.S. C o a s t  Guard M i l i t a r y  J u s t i c e  Manual P t .  
6 0 6 , x u t  n o t  i n  o t h e r s .  AFM 111-1, ll 13-10; Manual o f  t h e  
J u d g e  Advoca te  G e n e r a l  o f  t h e  Navy 5 0 1 4 2 ~ 5 .  The s t a n d a r d s  
s h o u l d  b e  s p e l l e d  o u t ,  s h o u l d  b e  u n i f o r m ,  and s h o u l d  f o l l o w  
t h o s e  a p p l i c a b l e  t o  t h e  j u d g e s  o f  t h e  C o u r t  o f  M i l i t a r y  
A p p e a l s .  



enhance t h e  s t a t u r e  of t h e s e  c o u r t s  than  t h e  name change 

e f f e c t e d  i n  t h e  1960s. . 

Second, a  system should  be e s t a b l i s h e d  f o r  t h e  

i n t e r s e r v i c e  assignment of a p p e l l a t e  m i l i t a r y  judges,  j u s t  

a s  m i l i t a r y  t r i a l  judges may s i t  on c a s e s  i n  o t h e r  ser- 

vices,=' and j u s t  a s  c i v i l i a n  f e d e r a l  judges may s i t  by; 

d e s i g n a t i o n . = /  Such a  program would f o s t e r  a  h e a l t h y  

i n t e r a c t i o n  among t h e  Cour t s  of  M i l i t a r y  Review, and could 

h e l p  reduce  backlogs.  The program could  r e q u i r e  t h a t  a  

m a j o r i t y  of t h e  judges  s i t t i n g  on any c a s e  be a  member of 

t h e  a c c u s e d ' s  s e r v i c e .  No a d d i t i o n a l  e x p e n s e  would b e  

involved,  and t h e  i n t e r e s t  i n  un i fo rmi ty  a s  w e l l  a s  open 

exchange  o f  v i ews  would be  s e r v e d  w i t h i n  a  sys tem-  t h a t  

o the rwise  runs  t h e  r i s k  of becoming s t a l e .  

Review by t h e  Cour t  o f  M i l i t a r y  Appeals 

The ACLU f a v o r s  s imp1  i f  i c a t i o n  of t h e  j u r i s -  

d i c t i o n  of t h e  Cour t  of  M i l i t a r y  Appeals. A t  p r e s e n t ,  t h e  

C o u r t ' s  j u r i s d i c t i o n  is a  hodge-podge of mandatory reviews,  

c e r t i f i c a t e s  from t h e  Judge Advocates Genera l  ( i n c l u d i n g  

w r i t  c a s e s ,  f o r  which  t h e  c e r t i f i c a t i o n  c l a u s e  o f  t h e  

21/ MCM, 1969 ( r e v .  

22/ 28 U.S.C. • ˜ • ˜  29 

( 1 ) .  

1976 & Supp. I V  1980) .  



s t a t u t e  makes no p r o v i s i o n ) , z /  r e v i e w  on p e t i t i o n  o f  t h e  

a c c u s e d ,  r e v i e w  on  p e t i t i o n  o f  t h e  p r o s e c u t i o n  ( f o r  which 

t h e  p e t i t i o n  c l a u s e  o f  t h e  s t a t u t e  a l s o  m a k e s  n o  p r o -  

v i s i o n )  ,- 2 4 /  a n d  p e t i t i o n s  f o r  e x t r a o r d i n a r y  r e l i e f .  

I! C o n g r e s s  s h o u l d  s t e p  i n  and r a t i o n a l i z e  t h i s  e n t i r e  a r e a .  

The ACLU s u g g e s t s  t h e  f o l l o w i n g  a r r a n g e m e n t s :  

1 .  T h e r e  s h o u l d  b e  a  s i n g l e  form o f  a p p e l l a t e  

r e v i e w ,  a v a i l a b l e  a t  t h e  r e q u e s t  o f  e i t h e r  t h e  p r o s e c u t i o n  

o r  t h e  d e f e n s e ,  w i t h  r e s p e c t  t o  d e c i s i o n s  o f  t h e  C o u r t s  

o f  M i l i t a r y  Review. T h i s  w i l l  r e d u c e  t h e  t i m e  s p e n t  by  t h e  

C o u r t  on  d o u b l e  rev iews:  o n c e  t o  d e c i d e  whether  t o  t a k e  

t h e  c a s e ,  and a g a i n  on t h e  m e r i t s .  The C o u r t  c o u l d  a c t  

summar i ly  on many c a s e s - - p a r t i c u l a r l y  t h o s e  i n  which no 

e r r o r s  were ass igned- -whi le  s t i l l  r e s e r v i n g  t h e  r i g h t  t o  

examine t h e  whole r e c o r d  and s p e c i f y  e r r o r s  i n  a p p r o p r i a t e  

c a s e s .  The power o f  t h e  J u d g e  Advoca tes  G e n e r a l  t o  c e r t i f y  

q u e s t i o n s  t o  t h e  C o u r t  s h o u l d  b e  a b r o g a t e d  b e c a u s e  i t  is no 

l o n g e r  n e c e s s a r y ,  inasmuch a s  t h e  C o u r t  h a s  h e l d  t h a t  i t  

c a n  e n t e r t a i n  government .  p e t i t i o n s  f o r  g r a n t  o f  rev iew.  

23/ S e e  U n i t e d  S t a t e s  v.  Redding,  11 M . J .  1 0 0 , - 1 1 3  (C.M.A. 
n 8 l  ) ( F l e t c h e r ,  J . ,  d i s s e n t i n g ) .  

24/ S e e  U n i t e d  S t a t e s  v. Ca r i o ,  12 M . J .  3 0 ,  33 (C.M.A. 
m 8 2 )  m e t c h e r ,  J . ,  d i s s e n t i n P g ) .  



2. T h e r e  s h o u l d  b e  an  e x t r a o r d i n a r y  w r i t  j u r i s -  

d i c t i o n  s i m i l a r  t o  t h a t  e x e r c i s e d  b y  t h e  U n i t e d  S t a t e s  

c o u r t s  o f  a p p e a l s  u n d e r  t h e  A l l  Writs A c t ,  b u t  r e f l e c t i n g  

t h e  r o l e  o f  t h e  c i v i l i a n  C o u r t  o f  M i l i t a r y  A p p e a l s  i n  

e n s u r i n g  c o m p l i a n c e  w i t h  t h e  p r o v i s i o n s  of t h e  code.%/ 

3  D e a t h  c a s e s ,  i f  a n y ,  s h o u l d  b e  s u b j e c t  

t o  manda tory  r e v i e w .  

F i n a l l y ,  t h e  ACLU recommends  d e l e t i o n  o f  t h e  

p o l i t i c a l  b a l a n c e  r e q u i r e m e n t  f o r  t h e  C o u r t  o f  M i l i t a r y  

Appea l s .  Such a  p r o v i s i o n  h a s  no  p l a c e  i n  d e t e r m i n i n g  t h e  

c o m p o s i t i o n  o f  c o u r t s  o f  c r i m i n a l  a p p e a l ,  and d o e s  n o t h i n g  

t o  enhance  p u b l i c  r e s p e c t  f o r  t h e  m i l i t a r y  j u s t i c e  sys tem.  

F o r  s i m i l a r  r e a s o n s ,  t h e  s t a t u t e  s h o u l d  b e  changed t o  make 

i t  c l e a r  t h a t  t h e  P r e s i d e n t  may d e s i g n a t e  a  c h i e f  j u d g e  

o n l y  when t h e r e  i s  a  v a c a n c y  i n  t h e  c h i e f  judgeship.26 '  

25/ McPhai l  v. U n i t e d  S t a t e s ,  1  M . J .  457 (C.M.A. 1976) .  - 
26/ S i m i l a r  c h a n g e s  were p r o p o s e d  by t h e  A d m i n i s t r a t i v e  - 
C o n f e r e n c e  o f  t h e  U n i t e d  S t a t e s  i n  1977 w i t h  r e s p e c t  t o  t h e  
f o r m e r  C u s t o m s  C o u r t .  S e e  1  C.F.R. 8 305 .77-2  ( 1 9 7 9 ) . '  
C o n g r e s s  a l t e r e d  t h e  law to p e r m i t  t h e  C h i e f  J u d g e  o f  t h e  
C o u r t  o f  I n t e r n a t i o n a l  T r a d e  t o  s e r v e  a s  s u c h  u n t i l  acre - - - -  

70 .  Corn a r e  2 8  U.S.C. •˜ 251 ( 1 9 7 6 )  w i t h  i d .  •˜ 251  ( b )  
ISUDW. IVP 1 9 8 0 ) .  The A d m i n i s t r a t i v e  ~ o G e G e ' s  suqqes -  , - ~ . &  ~ 

t i o n  a s  t o  t h e  p o l i t i c a l  b a l a n c e  r e q u i r e m e n t  w a s - - n o t  
f o l l o w e d .  . The Tax C o u r t  is, l i k e  t h e  C o u r t  o f  M i l i t a r y  
A p p e a l s ,  a n  A r t i c l e  I c o u r t ;  i t s  j u d g e s  a r e  a p p o i n t e d  
" s o l e l y  o n  t h e  g r o u n d s  o f  f i t n e s s  t o  p e r f o r m  t h e  d u t i e s  o f  
t h e  o f f i c e . "  26 U.S.C. •˜ 7 4 4 3 ( b )  ( 1 9 7 6 ) .  



Any o t h e r  a r r a n g e m e n t  r e p r e s e n t s  a  p o t e n t i a l  t h r e a t  to t h e  

i n d e p e n d e n c e  o f  t h e  j u d i c i a r y .  Our  f e l l o w - c i t i z e n s  i n  

u n i f o r m  d e s e r v e  a  f i r s t  c l a s s  j u s t i c e  s y s t e m .  W i t h o u t  

a p o l i t i c a l  a p p o i n t m e n t s  and g u a r a n t e e s  o f  j u d i c i a l  indepen-  

27/ d e n c e ,  t h a t  g o a l  w i l l  a l w a y s  be  i n  q u e s t i o n . -  

M r .  Chairman, t h i s  c o n c l u d e s  my p r e p a r e d  s t a t e -  

ment .  I would b e  p l e a s e d  t o  r e s p o n d  t o  q u e s t i o n s .  

2 7 /  T h e  ACLU h a s  n o  o b j e c t i o n  t o  t h e  i n c l u s i o n  o f  a  
M a r i n e  C o r p s  r e p r e s e n t a t i v e  o n  t h e  Code C o m m i t t e e ,  o f  
which t h e  j u d g e s  and J u d g e  Advoca tes  G e n e r a l  a r e  a l r e a d y  
members. Because  o f  t h e  Code Commit tee ' s  f u n c t i o n s ,  i t  is 
s t r o n g l y  recommended t h a t  t h e  Committee be  f u r t h e r  expanded 
t o  i n c l u d e  r e p r e s e n t a t i v e s  o f  t h e  c i v i l i a n  b a r  and n o n l e g a l  
community, and t h a t  i t s  m e e t i n g s  be open  t o  t h e  p u b l i c .  



WAIVER OF APPELLATE RIGHTS 

Senator JEPSEN. Mr. Fidell, on page 21 of your statement you state 
that "A waiver of appellate rights should be accepted if i t  is know- 
ing and voluntary, but t.he ACLU is concerned that the opportunities 
for overreaching are such that many waivers could be the result of 
undue influence." Could you please explain precisely what your con- 
cerns are with respect to opportunities for overreaching and undue 
influence ? 

Mr. FIDELL. I will do my best. Typically the best side of a justice j 

system is the side that appears in the transcript of the trial or in the 
appellate decision. I t  looks great, it looks smooth, lawyers have func- 
tioned on it. Our system should operate on the record and in a way 
that is carefully supervised. 

The concern that is addressed in the language you quoted, Mr. 
Chairman, is that in real life many important decisions are made by 
servicemen without the presence of a lawyer or even if the individual 
has had an opportunity to consult with a lawyer, he may well get 
other advice from the yeoman in the legal office or somebody in the 
personnel ofice or he may be dying to get out of the service, and the 
immediacy of his wish to go home may be such that he may under- 
take an act in terms of waiver of rights based on God knows what 
advice given from a perhaps junior enlisted person that he will come 
to regret. 

I don't know that I can be more specific than t.hat. I just have a 
concern that in the military community which, as a prior witness 
properly mentioned, is a hierarchical community, there are dangers 
that people may take steps, even people who have had a chance to 
talk to an attorney or people who have gone through a colloquy with a 
military judge who has explained all their rights on the record, and 
2 hours later they may get to the personnel office and the yeoman in 
the personnel office may say now, "Jones, you know that you could be 
out tonight if you sign this form,'' or something like that. This is 
the concern I am speaking to. I apologize for not being able to articu- 
late it any better, but that is what is on my mind. 

Senator JEPSEN. I have no further questions at this time. We will 
have some for the record. 

[The questions submitted and answers supplied follow :] 



KESPONSES OF TEE 
AMERICAN CIVIL LIBERTIES UNION 
TO QUESTIONS FOK THE RECORD 

1. Supreme Court Review 

Are there any other Article I courts whose 
decisions are not subject to Supreme Court review, at 
least via petition for a writ of certiorari? If so, why 
are they? 

The only federal courts (other than 
those created under the Uniform Code of 
Military Justice) whose decisior~s are not 
ultimately subject to review by the Supreme 
Court are minor insular tribunals such as 
the Wake Island Court, 32 C.F.R. S 935.60 
(1981), Wake Island Court of Appeals, id. S 
935.65, Midway Islands Court, 2. S 76x50, 
High Court of the Trust Territory of the 
Pacific Islands, 5 T.T.C. S S  51 3. 
(1980), and High Court of American Samoa, 

Am. Sam. Code Ann. S 3.0101 (1981), and the 
United States Court for Berlin, the latter 
havinq been created under Article I1 of the 
~onstitution. See United States v. Tiede, 
86 F.R.D. 2 2 7 ,  237 (Berlin 1979). 
Decisions of the najor Article I courts 
(the local courts of the District of 
Columbia, the Tax Court and the new United 
States Claims Court) are ultimately 
reviewable by the Supreme Court. 

Uo you believe Supreme Court review is necessary 
to "conform" the case law of the military justice system 
to that of the civilian justice system? Is such 
conformity desirable in all instances? If so, why? 

For the reasons stated in our 
prepared testimony, Supreme Court review is 
important in harmonizing military and 
civilian federal caselaw. Precise 
conformity with civilian doctrines is not 



invariably appropriate, but should be 
achieved to the extent practicable, as 
Congress contemplated in enacting Article 
36 of the Uniform Code, and its predecessor 
provision, Article 38 of the Articles of 
War. In some instances, the differences 
rest on a textually demonstrable 
constitutional basis, as in the case of the 
right to indictment by grand jury. U.S. 
Const. amend. V. In others, objectively 
verifiable reasons inherent in the 
performance of military functions may 
justify a aifference between civilian and 
military federal law doctrines. See - 
generalix Fidell, judicial Review of 
Presidential Rulemaking Under Article 36: 
The Sleeping Giant Stirs, 4 Mil. L. Rep. 
6049 (1976). The Military Rules of 
Evidence are strong proof that the two 
bodies of law have much in common. 

In your statement, you cite the United Kingdom, 
Canada and Australia as toreign military justice systems 
whose decisions are reviewed by their high courts. 

--Are the military justice systems in those 
countries structured the same way as ours? For example, 
are military trials in the United Kingdom, Canada or 
Austraiia more integrated into the civilian system? Do 
military defendants in those countries have the same (or 
greater) pr~tections as those afforded to the accused by 
our system of military justice? 

As common law countries, the United 
Kingdom, Canada, Australia and the United 
States have much in common. The shared 
legal tradition is reflected in military 
law as well as civil law, inasmuch as the 
British Articles of War and naval 
equivalent were the basic source for 
military law in all four countries. It is 
therefore not surprising that the systems 
should be similar in important ways. One 
important structural similarity is that 



since World War I1 each country has created 
a civilian court to hear court-martial 
appeals. in other respects, of course, the 
systems diverge. For example, unlike the 
American system, civilian counsel will be 
made available to indigent military 
appellants in both the United Kingdom, see 
The Courts-Martial Appeal Legal Aid 
(Assessment of Resources) Regulations 1969, 
Stat. Inst. 1969 No. 175; The 
Courts-Martial Appeal Legal Aid (Fees and 
Expenses) Regulations 1969, Stat. Inst. 
1969 No, 176; The Courts-Martial Appeal 
Legal Aid (General) Regulations 1969, Stat. 
Inst. 1969 No. 177, and Canada. Can. Ct. 
Martial App. Ct. R. 19. "The criteria 
applied by the President [of the Court 
Martial Appeal Court of Canada] in 
approving appointment of civilian counsel 
do not take account of the availability of 
military counsel and assume the 
government ' s intention to serve military 
appellants u~der Rule 19 rather than having 
them seek assistance through general 
avenues of legal aid." Letter from Hon. 
Patrick 14. Mahoney to Eugene R, Fidell, 
cited in ACLU Testimony at 5 n.6. In - -  
contrast, in the United States, civilian 
free legal assistance has not been provided 
to military defendants, although perhaps it 
should be. See Cook, Courts-Martial: The 
Third Systeminhnerican Criminal Law, 1978 
So. Ill. U.L.Rev. 1, 15 (suggesting that if 
defense of military cases becomes too 
burdensome to be economically workable for 
civilian counsel or the military client, 
"then it might be time to change military 
law to provide for representation by 
civilian counsel, at least on the same 
basis that a defendant in a federal 
civilian criminal court can have appointed 
counsel"). The Criminal Justice Act does 
not apply to courts-martial. See 18 U.S.C. 
S 3006A (1976). 

Without making a detailed 
comparative study of the foreign military 
justice systems in question (a task that 
the Library of Congress might be asked to 



undertake), the ACLU is reluctant to 
suggest that any of these systems is on 
balance fairer or less fair than our own. 
To the extent that they allow the military 
appellant to appeal from the highest 
military court to the highest civilian 
court, these systems come out ahead in our 
view. The availability of supreme court 
review has been cited as one of the 
strengths .of the Canadian system. See 
MacKay v. The Queen, 190 S.C.R. 370, 401. 

--Is the caseload of the highest courts of these 
countries comparable to that of the U.S. Supreme Court? 

The ACLU has been unable to obtain 
comparative caseload statistics for the 
liouse of Lords, the Supreme Court of 
Canada, or the High Court of Australia. We 
understand, however, that the Supreme Court 
of Canada, like our own Supreme Court, is 
"busier than it should be." Letter from 
lion. Patrick M. Mahoney, supra, at 1. 
Military cases have not contributed to the 
Canadian Court's caseload; as of this 
summer, only one court-martial appeal had 
ever been heard by that court. 

You comment about "substituting" the opportunity 
for Supreme Court review for the opportunity to 
collaterally attack a decision via a writ of habeas 
corpus initially filed in the lower federal courts. 

--Does a convicted criminal defendant in state 
court have to make a choice between taking his case to 
the Supreme Court via a writ of certiorari or challenging 
the state court ruling in federal district court via a 
writ of habeas corpus? 



A state defendant is not required to 
make such a choice. 

Generally, what in your view was Congress' 
rationale for not authorizing petitions for a writ of 
certiorari when the Court of Mllitary Appeals was 
established? How has that rationale changed in your 
view? 

There were probably two reasons 
Congress failed to extend the certiorari 
jurisdiction to decisions of the United 
States Court of Military Appeals when the 
Uniform Code was enacted in 1950. First, 
Congress was probably under the impression 
that there was little overlap between 
miiitary and civilian law--an impression 
that was quite true at that cime. There 
was correspondingly little sense that the 
great issues ot constitutional law that are 
at the hehrt of the Supreme Court's 
responsibilities were likeiy to arise in 
the miiitary. Both of these circumstances 
have changed significantly in the 
intervening thirty years. Events have 
demonstrated that issues of considerable 
moment can and will arise under the Code. 
Whether the drafters should have 
anticipated these changes or the remarkable 
growth of constitutional law is not the 
point; these changes took place, have had a 
dramatic impact on military law, and 
constitute a basic shift from the 
conditious that prevailed when the Code was 
enacted. 

Beyond this, it is well to recall 
that the Code was in many ways a radical 
shift from prior arrangements regarding 
military justice. See Waltz, The Court of 
Military Appeals: An Experiment in 
Judicial Revolution, 45 A.B.A.J. 1185 
( 1 9 5 9 ) .  The framers broke with tradition 
in many respects, and there may have been a 
concern about imposing an entirely new 
institution on the federal judicial 



organization chart. Ten years after the 
Code took effect it could still be said 
that the Court of Military Appeals was "one 
of the newest and most controversial 
institutions of the Federal Government." 
Feld, Development of the Review and Survey 
Powers of the United States Court of 
Military Appeals, 12 Mil. L. Rev. 177, 179 
(1961). Given this, it is hardly 
surprisi,ng that Congress would proceed with 
caution in terns of expanding the 
certiorari jurisdiction until the new court 
had had an opportunity to grow into its 
role and demonstrate that its work was at a 
level that would warrant Supreme Court 
review. Such review is a partnership 
between the Supreme Court and the 
intermediate court, whose job it is not 
only to decide the case initially, but also 
to help frame the issues for further 
review. After thirty years, the Court of 
Military Appeals is ready, in the ACLU's 
opinion, to assume the responsibilities of 
that partnership. 

You comment that the proposal for Supreme Court 
review is unlikely to lead to any "net increase in cases 
decided on the merits" because "one or two cases per year 
that may survive the certiorari process might well have 
percolated up through the collateral review process 
anyway. " 

--Do you have any statistics on what contribution 
collateral attack cases involving military personnel 
currently are making to the Supreme Court's certiorari 
docket? 

The Committee may wish to direct 
this question to the Department of Defense 
or the Office of the Solicitor General. In 
making this suggestion, we would note that 
the burden of collateral attack cases falls 
on the lower federal courts even more than 
on the Supreme Court. The Committee may 



therefore wish to obtain statistics as to 
the number of military justice collateral 
review cases filed in the district courts 
and Court of Claims, and appeals taken to 
the courts of appeals, as well as 
certiorari petitions filed. 

Do you have an estimate of how many additional 
cases might be eligible for petition to the Supreme Court 
if only one judge was necessary to grant a petition for 
review in the Court of Military Appeals? Are there other 
Article I courts where such a court management rule is 
prescribed by statute? 

In FYI980 (the most recent period 
for which statistics have been published), 
the Court of Military Appeals denied 1340 
petitions for grant of review. 1980 C.M.A. 
Ann. Rep. 15 (1981). In FY1979, 1328 
petitions were denied. 1979 2. 17 (1980). 
Obviously, only a fraction of these cases 
would evolve into certiorari petitions, 
since many of them will raise no issues 
that are even arguably "cert-worthy." 

The Court of Military Appeals does 
not ordinarily indicate the vote by which a 
petition for grant of review has been 
denied. At present, two votes are needed 
either to grant or to deny. C.N.A.R. 5(a). 
Occasionally, a judge will note his dissent 
from the denial of a petition, thus 
indicating that his was the only vote to 
grant. See, -, cases cited in ACLU 
'TestirnonyTt 13 n. 14. Presumably, there 
are other cases in which one of the judges 
would have granted the petition, but no 
formal dissent was noted. Absent complete 
information as to the number of these 
cases, it is impossible to gauge the number 



of cases that would become eligible for 
potential Supreme Court review under the 
compromise we have suggested. The 
Committee may therefore wish to ask the 
Court of Military Appeals to furnish 
statistics as to the number of cases in 
which review was denied by 2-1 vote over an 

' appropriate number of years. 

The incremental burden of adding 
military cases should be evaluated against 
the total federal and sta~e "cert-eligible" 
caseload. Even under the ACLU's one-judge- 
grant approach, military cases would 
constitute a minor addition to the Supreme 
Court's caseload. The Committee should 
first consider the number of criminal cases 
decided by the Article I11 courts of 
appeals and state appellate courts. 
According to data furnished by the 
Administrative Office of the United States 
Courts, 4522 federal criminal appeals were 
terminated in the year ending June 30, 
1982. See 1982 Ann. Rep. Dir. Admin. Off. 
of U.S. Courts A-2. Ail criminal appeals 
decided by the United States courts of 
appeals are reviewable by the Supreme 
Court. 28 U.S.C. S 1254(1) (1976). The 
Supreme Court can also review criminal 
cases arising in the state courts in which 
a federal question is presented. According 
to information furnished by the National 
Center for State Courts for 1977 (the 
latest year for which data are available), 
40,000 criminal cases were appealed to 
state intermediate appellate courts, and 
17,000 were appealed to state courts of 
last resort. 

These data permit the following 
rough estimate: if we assume 5000 criminal 
appeals to the courts of appeals, and 
20,000 criminal appeals to state courts of 
last resort, the addition of 1500 cases in 
which the Court of Military Appeals denied 
review (kt assuming that the Court in 
each of these 1500 cases voted 3-0 to deny 



review) would generate a 6% increase in the 
number of criminal cases eligible for 
certiorari. A more realistic estimate 
would include cases in the intermediate 
state courts, since certiorari runs to the 
highest state court in which judgment could 
be had. 28 U.S.C. •˜ 1257 (1976). Since 
some portion of the 40,OUO intermediate 
state court appeals must fall into that 
category, the addition of 1500 cases to the 
"cert-eligible" category ~ctually expands 
the Supreme Court's potential criminal 
caseload by somewhat less than 6%. 

This figure, however, represents 
only the criminal cases. In the United 
States courts of appeals, criminal appeals 
constituted only 16% of the 27984 cases 
terminated in the year ending June 30, 
1982. In state courts of last resort, the 
17,000 criminal appeals represented only 
about half of the 34,000 filings for the 
most recent reported period, and in 
intermediate state courts, the 40,000 
criminal appeals represented only abouc 42% 
of the 95,000 fiiings for the same period. 
Of course, many of the state cases would 
not involve federal questions necessary to 
invoke the Supreme Court's jurisdiction, 
but it is still obvious from these data 
that an additional 1500 cases would 
constitute a very small perturbation of the 
total overall "cert-eligible" cases. 

As indicated in the ACLU's 
testimony, page 14, note 14, in certain 
minor cases, a single judge of the District 
of Columbia Court of Appeals may grant 
leave to appeal. D.C. Code S 17-301(b) 
(1981); D.C.App.R. 6(d). That court was 
created under Article I of the Constitu- 
tion. See erierally Palmore v. United 
States, 411 U.S. 389 (1973). It is 
interestinq to note that the Texas Court of 
Military Appeals (whose jurisdiction 
extends to National Guard matters in that 
state), has provided by rule that it will 
hear appeals from all general and special 
courts-martial as well as "[all1 other 



cases where 5 judge of 
a determination that 
constitutional issue 

this Court has nade 
there ma; be a 
invoived. Tex. 

C.i-1.A.R. 3.B (1977) (emphasis added). The 
ACLU is aware of no appellate court that 
has power to thwart a petitioner's access 
to the Supreme Court, as would be permitted 
under the de~artmental sro~osal. See A - - 
Look at chief ~ u d ~ e  F.obi&on 0.  Everett, 5 
Uist. Law. No. 6, at 31, 37 (1981). 

Finally, the ACLU wishes to 
reenphasize that military counsel are no 
more likely to file frivolous certiorari 
petitions than are civilian counsel. 
Eecause the fil.ing of a frivolous 
certiorari petition is improper in either 
context, it is unfair to assume that 
military counsel will view their 
responsibilities as officers of the court 
with less seriousness than nenbers of the 
civilian legal comunity. 

2. Sentencing and Suspension by Military Judges 

Does it make sense in your view to give the 
military judge power to suspend sentences if he does not 
have the power to impose the sentence in the first place 
(& where the jury imposes the sentence)? If so, why? 

The power to suspend sentence should 
be conferred upon whoever adjudges the 
sentence, whether that be the military 
judge or the members of the court-martial. 

3. Extending Jurisdiction of Special Court-Martial 

Please elaborate on your reasons for opposing the 
increase in punishment power of the special 
court-martial. Would your position be the sane if the 
pro.tections afforded an accused when a bad-conduct 
discharge is adjudged by a special court-martial (e.g. 
legally qualified counsel, presence of *a military judge, 



preparation of a complete record, and the opportunity to 
appeal to a Court of Military Review) apply when 
confinement is for more than 6 months? 

The single greatest defect in the 
special court-martial as it is now 
constituted is that in most cases (g, 
those in which a bad conduct discharge is 
now awarded), no military appellate court 
is required to review the record of trial. 
The remedies suggested in the second 
sentence of this question would help 
aileviat,e this problem, but not entirely. 
In particular, as emphasized in our 
testimony, it is our view that a jury of 
three laymen should not be empowered to 
send a defendant to prison for a year, as 
S. 2521 would permit. In addition, we note 
that the protection afforded to general 
court-martial military judges by Article 
2b(c) is not applicable to special 
court-martial judges. 

4. Speedy Trial Issues 

In the civilian justice system is a delay 
associated with a government appeal charged to the 
prosecution for speedy trial purposes? 

The Speedy Trial Act excludes "delay 
resulting from any interlocutory appeal" 
"in computing the time within which an 
information must be filed, or in computing 
the time within which the trial of any such 
offense must commerce." 18 U.S.C. S 
3161 (h) (1) (E) (Supp. IV 1980) ; e.g., United 
States v. McGrath, 613 F.2d 361, 366 (Zd 
Cir. 1979), e. denied, 446 U.S. 967 
(1980). The delay will not be lustlfied, 
however, where "the government's position ' 

was so weak that it should have known it 
would lose" its appeal. United States v. 
Herman, 576 F.%d 1139, 1146 (5th Cir. 
1978). Appeals that are "arbitrary, 



neqliqent, or purposefully oppressive,'' 
united States v. bis'hton, 463 ~ . 2 d  887, 890 
(D.C. Cir. 1972) (per curiam) , or taken in 
bad faith or wheie the charges are not 
serious, Herman, supra, are exceptions to 
the general rule. Where the government 
"formally drops chargesN--a very different 
matter from an involuntary dismissal or 
defeat on a suppression motion--its 
subsequent conduct is judged under the Due 
Process Clause rather than the Speedy Trial 
Clause, but even here it must act in qood 
faith. United States v. ivlacDoriald, 102 
S.Ct. 1497, 1501 (1982). Thus, whatever 
formulation is employed--frivolousness, 
lack of good faith, oppression--the time 
spent on such prosecution appeals is 
properly charged to the prosecution. 

5. Tenure for Judges of the CMRs 

Is your suggestion for tenure for judges of the 
Courts of 14ilitary [Review] based on a perception that 
these judges--without tenure--might be susceptible to 
removal or reassignment as a function of their decisions? 
If so, what is the basis for that perception? 

First, the good news. One area in 
which the independence of the courts of 
military review has been questioned in the 
past was the power of the Judge Advocates 
General to select o~inions for sublication. 
See - H. ~ i ~ e r ,  ~ustice and the 
IviilitaF;53 (1972) . These courts now 
enjoy substantial autonomy in this regard, 
 ide ell, "If a Tree Falls in the Forest...": 
Publication and Digesting Policies and the 
Potential Contribution of Military Courts 
to American Law, 32 JAG J. 1, 13 n.70 
(1982), although on occasion in one branch 
the Judge kdvocate General has directed 
publication of cases not designated by the 
court. Obviously,, too, every reversal of a 
conviction by a court of military review is 
some evidence of independence. More.must 
be said, however, since our system of 
justice is predicated on the notion that we 
will avoid even the appearance of injustice 
or partiality. In one instance that we 
know of, the question of command influence 



on a court of military review was raised in 
the Code Committee. See i4inutes of Code 
Committek Meetings o f x p t .  18, 1978 and 
Dec. 18, 1978. The matter appears to have 
been investigated, see Memorandum from BG 
H. J. Clausen to COL W. Alley, Feb. 16, 
1978, and concerns about possible 
impropriety allayed.l/ Since perceptions 
are important in assessing the present 
arrangements, we would also note that many 
litigants intentionally bypass the courts 
of military review when seeking 
extraordinary relief. We believe this 
phenomenon reflects continuing reservations 
about the independence of these courts. 

The idea oi a court of criminal 
appeals whose appointed judges enjoy no 
fixed tenure is, we submit, fundamentally 
inimical to prevailing standards of 
judicial administration. As is true of 
"command influence" generally, it is 
difficult to assess the subtle influence a 
lack of tenure may have on the judicial 
process. The ACLU strongly believes that 
confidence in the independence ot these 
important intermediate courts would be 
heightened, in keeping with Congress' 
intent in passing the Military Justice Act 
of 1968, by affording tenure to their 
judges. 

For purposes of comparison, even 
judges of courts as obscure as the Wake 
Island Court and Wake Island Court of 
Appeals (who are appointed by the General 
Counsel of the Air Force) have the minimal 

1/ Parenthetically, this episode tends to confirm tha - 
desirability of including public members on the Code 
Committee, and opening its meeting to the public, see 
ACLU Testimony at 27 n.27, as well as the need for public 
access to Code Committee minutes, without which this 
episode would have remained a secret. 



protection of a one-year term of office. 
3 2  C.F.R. •˜•˜ 935.60(b), 935.65(b) (1981). 
While the Constitution may not be offended 
by judges who lack life tenure, Palmore, 
supra, at 410, this hardly justifies a 
system where judges have no tenure at all. 
Term appointments are not a complete 
guaranty of judicial independence, see 
Iletzger, Wh I am No Lon er a Jud e, 177 
Nation 52 (p - "lere 
Instruments," 173 Nation 202 (19511, but 
they are the constitutional minimur,~. 

6. Reasons for Changing the System 

In your view, what are the soundest reasons for 
making an adjustment to the military justice system? 
Should we be making cnanges for administrative 
convenience? Should we make cnanges just to conform the 
military justice system to our civilian criminal justice 
system? Should we be attempting to identify and fix 
specific problems in the system? 

The soundest reasons for changing 
the system of military justice are (1) 
improvement of the quality of justice 
dispensed by the system, arid (2) reduction 
of needless delay, inconvenience or 
expense. Obviously, no change suggested by 
the second set of criteria should be 
undertaken if it detracts from the first 
objective. The ACLU favors conforming the 
system as much as possible to the civilian 
federal model, but not at the expense of 
important procedural safeguards conferred 
by Congress in recognition of the special 
circumstances in the military and in 
response to demonstrated abuses. 

The legislctive process functions 
best, we thick, when responding to specific 
problems. 011 the other hand, this in no 
way relieves Congress or the auty to 
attend, at the proper time, to longstanding 
problems. The lack of Supreme Court 



certiorari jurisdiction over military cases 
falls in this category, although we assume 
the Department ' s advocacy of this 
adjustment (while antedating the case of 
Cooke v. Orser, 12 M.J. 335 (C.M.A. 1982)) 
may have received additional momentum 
because of that case. 

How would you characterize overall the prcposais 
before us? In your view do these proposais focus solely 
on areas where the military justice system is not 
working, is having problems? What elements of these 
proposals, in your view, respond to specific problems? 
What elements do not? 

To the extent just indicated, the 
certiorari proposal is not unrelated to 
current developments. The sane is true 
with respect to our suggestion regarding 
transferability of the chief judgeship. 
The ACLU's proposal for simplification of 
the Court of Military Appeals' jurisdiction 
is in response to recent decisions of that 
court, as indicated in the text accompany- 
ing footnotes 23-24 of our prepared testi- 
mony. The proposals as to the treatment of 
drug offenses also reflect contemporary 
concerns about a specific problem 
conf rontinq each of the Armed Services. 
Other elements of S. 2521 and the 
departmental bill do not appear to relate 
to immediate problems, but are more in the 
nature of systemic adjustments based--we 
assume--on experience under the Code over a 
prolonged period; to the extent problems 
are addressed, they are more "chronic" than 
"acute." Such changes should not be 
enacted without a full appreciation of the 
nature and scope of the evil sought to be 
corrected; mere "druthers" are an 
insufficient basis for legislative action. 

7. Impact on the Rights of the Accused 

How would you characterize the impact of the 
proposals now before the Subcommittee on the rights of 
the accused in the miiitary justice system? Are those 



rights enhanced overall? Are they generally left at 
about the same level of protection? Are they diluted? 

Overall, S. 2521 reduces the 
protections afforded co the accused. The 
departmental proposal presents a harder 
case since it includes one provision--cer- 
tiorari review--that could be of 
substantial benefit to miiitary defendants 
(particularly if the suggestions on pages 
10-15 of the ACLU's testimony were 
adopted), and a number of others that are 
either neutral or contrary to defense 
interests. Increased sentencing power in 
special courts-martial, termination of jury 
sentencing, abolition of the right to 
written pretrial advice in general 
courts-martial, and reduction in the power 
of boards for correction of military 
records all work against the interests of 
the accused. 

Increasing the powers of the special 
court-martial to permit confinement tor one 
year would lead to fewer general 
courts-martial, and correspondingly tend to 
increase the appellate role of the Judge 
Advocates General. A review of current 
Article 69 appellate procedures reveals the 
following problems: (1) except for the 
Army, Article 69 decisions are not indexed, 
making research impossible; (2) statements 
of finaings and reasons are not required; 
( 3 )  there is no requirement that material 
contentions of counsel be addressed, as the 
Code requires for field reviews; (4) the 
duties of military defense counsel are 
unclear; (5) there is no express provision 
for hearings where appropriate; and (6) 
there is no provision for a verbatim 
transcript. These deficiencies become even 
more urgent if the correction boards lose 
jurisdiction to review courts-martial. 



If you believe the rights of an accused are 
dil'uted, please explain in what areas and why you feel 
those changes should (or should not) be made. 

The ACLU opposes any dilution of the 
procedural safeguards afforded to the 
accused. This includes a number of 
provisions in each bill, as discussed above 
and in our prepared testimony. We have 
endeavored to offer recommendations that 
would reduce the adverse impact of certain 
of the proposed changes. For example, 
while we strongly believe that all 
court-martial convictions should be 
appealable to some appellate court, we have 
suggested the use of certified military 
judges for reviews in the Offices of the 
Judge Advocates General as an improvement 
over the present arrangements. 

Congress should be adding 
protections, rather than taking them away. 
For this reason we favor measures such as 
extension of the certiorari jurisdiction, 
tenure protection for and interservice 
assignment of court of military review 
judges, and inclusion of public members on 
the Code Committee. Finally, the ACLU 
favors improved retirement benefits for the 
Court of Military Appeals as an indirect 
means of bolstering the stability and 
independence of that tribunal. 

8. Reaction of Commanders 

The General Counsel of the Department of Defense 
testified last week that "the primary responsibility for 
the administration of justice rests with the military 
commander." In your view, is there anything in these 
proposals which would dilute that responsibili~y? More 
specifically, do you believe that corimanders would iook 
favorably on the modifications to their role in reviewing 
cases before and after they go to trial? If so, why? Ir 
not, why not? 



Withdrawal of the jury selection 
function or duty to examine legal issues 
diminishes the role of command. As far as 
the possible reaction of commanders to 
changes in their role is concerned, the 
ACLU has no information on which to base an 
opinion. 

In light of the changes being proposed concerning 
 he responsibilities of these military commanders, do you 
beiieve they would be less likely or more likely to 
exercise their remaining authority (in reviewing cases 
after trial) on behalf of the accused? Please explain. 

The ACLU is not in a position to say 
whether the proposed changes in the role of 
commanders would render those officers less 
or more likely to exercise their remaining 
powers in a way that benefits the accused. 
Intuitively, we see no connection between 
the reduction of post-trial powers and the 
exercise of the powers left intact. 

9. Independence of Judges in the Military 

Are you satisfied with the independence of 
military judges? Are they sufficiently sheltered from 
any potential for command influence? 

Our response to Question 5 and 
footnote 20 on page 23 or our prepared 
testimony should be considered applicable 
mutatis mutandis to trial judges. 

10. Defense Counsel Perspective 

Some of this morning's witnesses have had 
experience as defense counsel in the military justice 
system. Putting on the hat of a military defense counsel 
what would be your reaction to the changes being 



proposed? 'Iore specifically, what is your reaction to 
the proposed changes concerning the following: 

--the government's right tc appeal 

--the requirement for an accused to file a notice 
or appeal in order to get a verbatim transcript 

--the changes concerning the role of the convening 
authority 

--the expansion of the jurisdiction of the special 
court-martial 

--military judge sentencing. 

We favor random juror selection and 
other measures that will distance the 
convening authority from the jury selection 
process and oppose permitting the convening 
authority to direct that a government 
appeal be taken, since that is a 
prosecutorial function. 

The position of the ACLU regarding 
the other items noted in this question is 
stated in our prepared testimony. The 
ACLU's position reflects the considered 
judgment of attorneys who have served as 
trlal and defense counsel in various 
branches of the Armed Services. 

11. Sentencing by Military Judges 

Is the mark of a fair and equitable system of 
justice sentences which are largely consistent or 
sentences which reflect the circumstances of each case? 

The fairness of a system of justice 
must be judged by both of these criteria. 

12. Military Justice Amendments of 1981 



Last year the? Congress approvea several changes to 
the Uniform Code of Nilitary Justice. From your 
perspective how are those changes working out? I would 
be especially interested in any comments you might have 
on the new rules for individual niiitary counsel; as 
implemented have those rules worked to deprive certain 
accused of a meaningiul right to select individual 
military counsel? 

The ACLU understands that the new 
individual military counsel criteria have 
not led to substantial litigation, 
despizzt the fact that they in some 
instances materially reduce the available 
pool of military attorneys eligible for 
appointment as individual defense counsel. 
If data obtained from the Armed Services 
confirm our understanding as to the effect 
of the new rules, the Committee should 
dlrect that the rules be changed. The 
Conunittee should directly obtaln the views 
of the defense appellate divisions acd 
field defense counsel with respect to chis 
question. 

The ACLU's concerns as to the 
erosion of the right to indiviaual military 
counsel are set forth in the attached 
comments which we filed with each of the 
Judge Advocates General following enactment 
of the 1981 Amendments. Among other 
things, we suggested that requests for 
individual counsel from another armed 
service be handled according to precisely 
the sane criteria as would apply to a 
request for a lawyer in the accused's 
branch of the service. To the extent that 
this suggestion was not adopted (despite 
the fact that Conaress declined to overrule 
United States v. johnson, 23 C.M.A. 148, 48 
C.M.R. 764 (1974) , the potentiallv 
critical right to individual counsel from 
another service has been narrowed. See 
MCM, 1969 (rev.) 48b(2), as amended by 
Exec. Order No. 12340, 47 Fed. Reg. 3071, 
3073 (Jan. 22, 1982). The Comrnlttee may 
wish to ask each of the services to submit 



an analysis of its individual counsel rules 
with specific reference to this and other 
suggestions made in our submission. 

The ACLU is gratified by the 
Committee's interest in following up on the 
amendments passed last year. As suggested 
in our testimony, we hope the Committee 
will play an active oversight role with 
respect to changes in the Manual for 
Courts-Martial. 



BEF3RE THE 
JUDGE ADVOCATES GENE2AL 

In the Matter of ) 
1 

REASONABLE AVAILABILITY OF ) 
INDIVIDUAL DEFENSE COUNSEL ) 

COMMENTS 3F THE 
AMERICAN CIVIL LIBERTIES UNION 

Introduction 

On November 20, 1981, President Reagan approved 

Public Law No. 97-81. 95 Stat. 1085. Section 4(b) of that 

measure authorizes each of the Service Secretaries to 

promulgate a regulation defining "reasonably available" for 

purposes of the individual military counsel provision of 

Article 38(b) of the Uniform Code of Nilitary Justice ("the 

Code"), 10 U.S.C. S 838(b) (1976), and to "establish 

procedures for determining whether military counsel select- 

ed by an accused . . . is reasonable available." " [W] hile 

recognizing the differences in the circumstances and needs 

of the various armed forces," those regulations are to be 

uniform "to the maximum extent practicable," and lnust be 

reported to the Committees on Armed Services of the United 

States Senate and the House of Representatives. 

The American Civil Liberties Union ("ACLU") 

is the principal nationwide organization dedicated to the 

preservation of civil liberties. Among its many thousands 



of members are persons currently serving in the Armed 

Forces, and therefore subject to the Code. The ACLU has 

been active in expressing a civil liberties viewpoint in 

the military context for many years, and was the only 

civilian organization to present testimony concerning 

Public Law No. 97 -81 .  

Standards 

It is the ACLU's view that the 1 9 8 1  amend- 

ment to Article 3 8  docs not materially alter the focus of 

the determination concerning reasonable availability of 

requested counsel. The ultimate issue is, as it has always 

been under the Code, the factual question of whether a 

particular attorney is as a practical matter available to 

perform the requested services. This involves, in the 

ACLU view, a verifiable assessaent of the particular 

officer's duty status, assignment to duty or responsibili- 

ties at any given time. Thus, for example, a request for 

( 1 )  a retired officer, or one who was (2) hospitalized, (3) 

under instruction or (4) on extended leave, need not be 

filled. In the latter three cases, however, reasonable 

availability should be a function of ( 1 )  the duration of 

the officer's authorized leave, course of Instructlon or 

anticipated incapacity, (2) the gravity of the charges 

aqainst the accused, and (3) the willingness of the accused 

to waive his or her right to a speedy trial. 



S i m i l a r l y ,  a  r e q u e s t  f o r  a  s i t t i n g  judge of  a  

Court of Mi l i ta ry  Review should not have t o  be met, s i nce  

i t  i s  w e l l ,  i n  our  view, t o  ma in t a in  a s  much of a  d io -  

t i n c t  ion a s  p o s s i b l e  between t hose  performing j u d i c i a l  

func t ions  and the t r i a l  bar.  This r a t i ona l e  would a l s o  

apply t o  those performing duty a s  general  court-mart ia l  

judges o r  ful l - t ime spec i a l  court-mart ia l  judges. #ere 

p o s s e s s i o n  of a  c e r t i f i c a t i o n  t o  pe r fo rm j u d i c i a l  

f u n c t i o n s ,  o r  t h e  o c c a s i o n a l  performance of j u d i c i a l  

d u t i e s ,  a r e  no t ,  i n  t h e  A C L U ' s  view, s u f f i c i e n t  f o r  

t h i s  purpose; a c tua l ,  sus ta ined ,  cur ren t  ,oerformance of 

such funct ions is a  pre- requis i te .  For t h i s  purpose, we 

consider  an o f f i c e r  a c tua l l y  serving a s  a  mi l i t a ry  magis- 

t r a t e  t o  be a  j u d i c i a l  o f f i c e r .  

Other funct ions could properly be recognized in 

t he  new regula t ions  a s  d i squa l i fy ing .  For example, lawyer 

o f f i c e r s  a s s igned  t o  i n v e s t i g a t i v e  o r  law enforcement  

funct ions could reasonably be excluded as  a  c l a s s ,  a s  could 

o f f i c e r s  assigned t o  duty a s  appe l l a t e  government counsel. 

O f f i c e r s  a s s igned  t o  du ty  a s  t r i a l  counse l  e x c l u s i v e l y  

could be excluded, but only where such assignments a r e  made 

i n  wr i t ing  p r i o r  t o  the submission of any request  for  the 

o f f i c e r  in  quest ion,  and provided t h a t  such assignment is 

f o r  a  period of not l e s s  than 1 2  months. 



We s t r e n u o u s l y  d i s a g r e e  w i t h  t h e  n o t i o n  t h a t  a n  

a c c u s e d  may o n l y  r e q u e s t  c o u n s e l  c e r t i f i e d  u n d e r  Article 

2 7 ( b )  ( 2 )  "who h a v e  m e t  t h e  s p e c i a l  q u a l i f i c a t i o n  a n d  

s c r e e n i n g  r e q u i r e m e n t s  t o  b e  a s s i g n e d ,  a t  t h e  t i m e  o f  

t h e  a c c u s e d ' s  r e q u e s t ,  t o  t h e  Ariny T r i a l  D e f e n s e  S e r v i c e , "  

a s  s u g g e s t e d  by G e n e r a l  C l a u s e n  on page  12 o f  h i s  p r e p a r e d  

t e s t i m o n y  b e f o r e  t h e  Subcommit tee  on M i l i t a r y  P e r s o n n e l  and 

C o m p e n s a t i o n  o f  t h e  H o u s e  Armed S e r v i c e s  C o m m i t t e e  o n  

O c t o b e r  1 4 ,  1981.  I n  o u r  v i e w ,  it  i s  s u f f i c i e n t  t h a t  t h e  

r e q u e s t e d  c o u n s e l  b e  " a  g r a d u a t e  of a n  a c c r e d i t e d  l a w  

s c h o o l  o r  . . . a  member o f  t h e  b a r  o f  a  F e d e r a l  C o u r t  o r  

o f  t h e  h i g h e s t  c o u r t  o f  a  S t a t e "  a s  p r o v i d e d  i n  A r t i c l e  

2 7 ( b ) ( l )  o f  t h e  Code. I f  a  p e r s o n  h a v i n g  s u c h  q u a l i f i c a -  

t i o n s  c o u l d  s e r v e  a s  c i v i l i a n  c o u n s e l  ( w h i c h  is c l e a r l y  t h e  

c a s e ) ,  h e  o r  s h e  s h o u l d  a l s o  be  deemed eligible f o r  s e r v l c e  

a s  i n d i v i d u a l  c o u n s e l .  On t h e  o t h e r  hand ,  we p e r c e i v e  no 

b a s i s  f o r  o b j e c t i n g  t o  m a n d a t o r y  f u l l  d i s c l o s u r e  t o  t h e  

a c c u s e d  t h a t  a  r e q u e s t e d  a t t o r n e y  h a s  n o t  been  c e r t i E l e d  

u n d e r  A r t i c l e  27,  o r  h a s  n o t  met t h e  " s p e c i a l  q u a l i f i c a t i o n  

and s c r e e n i n g  r e q u i r e m e n t s "  n e c e s s a r y  f o r  a s s i g n m e n t  t o  

t r i a l  d e f e n s e  d u t i e s .  I f ,  knowing t h e  f a c t s ,  t h e  a c c u s e d  

p e r s i s t s  i n  h i s  o r  h e r  r e q u e s t ,  t h e  d e c i s l o n  would have  

b e e n  knowing and v o l u n t a r y .  



The l e g i s l a t i v e  h i s t o r y  o f  P u b l i c  Law No. 97-81 

d e m o n s t r a t e s  t h a t  C o n g r e s s  r e j e c t e d  t h e  n o t i o n  o f  b a r r i n g  

r e q u e s t s  f o r  c o u n s e l  f rom a n  armed s e r v i c e  o t h e r  t h a n  t h a t  

o f  t h e  a c c u s e d .  Such a  p r o v i s i o n  had been  i n  t h e  o r i g i n a l  

m e a s u r e  o f f e r e d  by S e n a t o r  J e p s e n ,  b u t  was d e l e t e d  by t h e  , 
S e n a t e  Armed S e r v i c e s  Committee a t  t h e  t i m e  t h e  Uniformed 

S e r v i c e s  Pay and B e n e f i t s  B i l l  ( S .  1 1 8 1 )  ( t o  which t h e s e  

p r o v i s i o n s  were o r i g i n a l l y  a  r i d e r )  was r e p o r t e d  o u t .  F o r  

t h i s  r e a s o n ,  a s  w e l l  a s  t h e  f a c t  t h a t  s u c h  r e q u e s t s  may 

w e l l  s a v e  t h e  government  money and e n s u r e  t h e  i n d e p e n d e n c e  

and e f f e c t i v e n e s s  o f  d e f e n s e  c o u n s e l  i n  some c i r c u m s t a n c e s ,  

t h e  r e q u l a t i o n s  s h o u l d  i n  n o  way i n f r i n g e  t h e  r i q h t  t o  

r e q u e s t  c o u n s e l  f rom a n o t h e r  s e r v i c e .  U n i t e d  S t a t e s  v.  

J o h n s o n ,  2 3  C.M.A. 1 4 8 ,  4 8  C . F . R .  7G4 ( 1 9 7 4 ) .  S u c h  

r e q u e s t s  s h o u l d  b e  c o n s i d e r e d  on  a  n o n d i s c r i ~ n i n a t o r y  

b a s i s  w i t h  r e q u e s t s  f o r  i n - s e r v l c e  c o u n s e l .  The s t a n d a r d  

f o r  d e t e r m i n i n g  w h e t h e r  o t h e r - s e r v i c e  c o u n s e l  a r e  r e a s o n -  

a b l y  a v a i l a b l e  s h o u l d  b e  t h a t  s e t  f o r t h  i n  t h e  r e a s o n a b l e  

a v a i l a b i l i t y  r e g u l a t i o n  o f  t h e  s e r v i c e  o f  which h e  o r  s h e  

i s  a  member, r a t h e r  t h a n  t h a t  o f  t h e  a c c u s e d ' s  s e r v i c e .  A 

member o f  t h e  Army s h o u l d  have  p r e c i s e l y  t h e  same oppor -  

t u n i t y  t o  o b t a i n  a  particular Navy l a w y e r  a s  would  a n  

a c c u s e d  who is i n  t h e  Navy. 



T h e  ACLU b e l i e v e s  t h a t  A r t i c l e  3 8 ( b )  d o e s  n o t  

r e q u i r e  a n  a c c u s e d  !,to show g o o d  c a u s e  f o r  r e q u e s t i n g  

i n d i v i d u a l  c o u n s e l .  C o n c e r n s  o v e r  t h e  i n d e p e n d e n c e  of 

d e f e n s e  c o u n s e l  g a v e  r i s e  t o  t h e  i n d i v i d u a l  c o u n s e l  pro-  

v i s i o n  i n  t h e  f i r s t  p l a c e ,  a n d  we b e l i e v e  i t  w o u l d  b e  

unwise  t o  a c t  on t h e  a s s u m p t i o n  t h a t  s u c h  c o n c e r n s  a r e  n o  

l o n g e r  r e l e v a n t . .  W e  t a k e  t h i s  p o s i t i o n  w i t h  d u e  r e g a r d  f o r  

t h e  v a r i o u s  m e a s u r e s  a d o p t e d  t o  improve t h e  g u a r a n t e e s  t h a t  

d e f e n s e  c o u n s e l  w i l l  be i n d e p e n d e n t  o f  command; s u c h  

m e a s u r e s  a r e  commendable and t o  be  e n c o u r a g e d .  They d o  

n o t ,  however ,  f u r n i s h  s u f f i c i e n t  a s s u r a n c e  t o  abandon t h e  

p u b l i c  p o l i c y  u n d e r p i n n i n g s  o f  A r t i c l e  3 8 ( b ) .  

A c c o r d i n g l y ,  t h e  ACLU i s  l o a t h  t o  recommend 

t h e  a d o p t i o n  o f  a r b i t r a r y  limits o n  r e a s o n a b l e  a v a i l -  

a b i l i t y ,  s u c h  a s  g e o g r a p h i c a l  o r  command l i n e s .  I f ,  

however ,  s u c h  l i m i t s  a r e  a d o p t e d ,  t h e y  must  b e  r e a s o n a b l e  

o n e s .  R e a s o n a b l e n e s s  i n  t h i s  c o n t e x t  s h o u l d  be  d e t e r m i n e d  

i n  a  g e n e r o u s ,  r a t h e r  t h a n  a  m i s e r l y  way. I t  must a l s o  b e  

d e t e r m i n e d  on t h e  b a s i s  o f  w h e t h e r ,  a s  a p p l l o d ,  t h e  l imits 

have  t h e  e f f e c t  o f  l e a v i n g  t h e  a c c u s e d  w i t h  an u n r e a s o n a b l y  

n a r r o w  c h o i c e  o f  c o u n s e l .  Thus ,  a  z o n a l  o r  command c o n c e p t  

m i g h t  h a v e  t o  b e  a d j u s t e d  t o  t a k e  i n t o  a c c o u n t  t h e  p e r  

c a p i t a  i n c i d e n c e  o f  j u d g e  a d v o c a t e s  among z o n e s ;  e., a  

g e o g r a p h i c a l  l i m i t  t h a t  was r e a s o n a b l e  w h e r e  t h e r e  a r e  



numerous ava i l ab l e  counsel might well be unreasonable where 

t he  choices  a r e  few. 

The c u m u l a t i v e  impac t  o f  t h e  r e s t r i c t i o n s  

must not be unreasonable. Thus, a  geographical r e s t r i c t i o n  

t o  a  s i n g l e  s t a t e  o r  s t a n d a r d  Fede ra l  r e g i o n ,  o r  t o  a  
I) 

s ing l e  F l ee t ,  A i r  Force, Army o r  equiva len t ,  Naval o r  Coast 

Guard D i s t r i c t  o r  s i m i l a r  command a r e a ,  coupled wi th  a  

b l a n k e t  e x c l u s i o n  of judge advoca t e s  not  s e r v i n g  a s  F 

defense counsel,  might unduly narrow the f i e l d  of e l i g i b l e  

i n d i v i d u a l  counse l .  Under no c i r cums tances  should  an 

accused 's  choice be r e s t r i c t e d  t o  lawyers s ta t ioned  a t  a  

p a r t i c u l a r  base, s t a t i o n ,  l ega l  s e rv i ce s  o f f i c e ,  d i s t r i c t  

l e g a l  o f f i c e ,  o r  t h e  e q u i v a l e n t  of any of t h e s e .  The 

ACLU be l ieves  t h a t  any regula t ion  t h a t  l imited the choice 

t o  t hose  s e r v i n g  under t h e  same g e n e r a l  c o u r t - m a r t i a l  

au thor i ty  as  convened o r  could have convened the  court- 

m a r t i a l  i n  q u e s t i o n  would be unreasonable  per =. Any 

regula t ion  t h a t  l i m i t s  the  pool of e l i g i b l e  judge advocates 

t o  fewer than 25 a t to rneys  would a l s o  be unreasonable per 

se.  Any s t r i c t e r  r u l e  of thumb would thwart the Congres- - 
s iona l  pol icy t h a t  the accused have a  "meaningful oppor- 

t un i t y  t o  s e l e c t  individual  m i l i t a ry  counsel of h i s  o r  her 

own choosing ." S. Rep. No. 97-1 4 6 ,  97th Cong., 1s t Sess. 21 

(1981 ) .  



In a  given case,  a  regula t ion  t h a t  was reasonable 

on i t s  f a c e  might o p e r a t e  i n  an unreasonable  f a sh ion .  

Thiq, too,  should be avoided. Thus, some allowance should 

be made in  the regula t ions  fo r  cases  in which a  spec i a l  

need e x i s t s  f o r  the accused 's  chosen individual  counsel,  

and we assume t h i s  i s  what General Clausen was r e f e r r i ng  t o  

when he no ted ,  on page 1 2  of h i s  October  1 4  p repared  

testimony, t h a t  "ac tua l  t r i a l  experience" might be a  f ac to r  

t o  weigh in  the  a v a i l a b i l i t y  determination. A lawyer with 

experience in homicide, espionage, o r  c a p i t a l  cases ,  o r  

expe r t i s e  in  recognized a r ea s  of s p e c i a l t y  such. as  in te r -  

na t iona l  law, av i a t i on ,  admiral ty ,  o r  forens ic  medicine, 

might be reasonably ava i l ab l e  under circumstances where he 

o r  she could properly be deemed unavailable i f  the charge 

were deser t ion .  We would, however, ob jec t  t o  any a  p r i o r i  

exclilsion of young o r  r e l a t i v e l y  inexperienced o f f i c e r s ;  

f requent ly these may be the most zealous of representa- 

t i v e s ,  and therefore  may o f f e r  the bes t  p ro tec t  ion against  

command inf luence.  Obviously, a  p r i o r  a t to rney-c l ien t  

r e l a t i onsh ip  would a l s o  be a  spec i a l  circumstance j u s t i -  

f y i n g  a v a i l a b i l i t y  where t h e  a t t o r n e y  might o t h e r w i s e  

be deemed unavailable.  This  fac tor  might be germane not 

on ly  t o  zonal  d e f i n i t i o n s  bu t  a l s o  wi th  r e s p e c t  t o  t he  

o f f i c e r ' s  caseload o r  o ther  lawyer-speci f i c  ob l iga t ions  a t  



t he  time of the request .  . Where a  need f o r  r e s o r t  t o  the 

c i v i l i a n  c o u r t s  i s  a n t i c i p a t e d ,  a  r e q u e s t  f o r  counse l  

e n t i t l e d  t o  p r ac t i ce  in the cour t  in question should be 

honored. 

The same s t a n d a r d s  of  r ea sonab l enes s  should 

be applied regard less  of the  accused 's  rank. I n  addi t ion ,  

wh i l e  t h e  ACLU s t r o n g l y  b e l i e v e s  t h a t  m i l i t a r y  j u s t i c e  

should be color-blind and gender-neutral,  we recognize t h a t  

minori ty  and women servicemembers may f e e l  t ha t  represent-  

a t i on  by a  minori ty  o r  woman judge advocate can be impor- 

t a n t  t o  t h e  p r e s e n t a t i o n  of an e f f e c t i v e  de fense .  The 

ACLU f e e l s  t h a t  such r e q u e s t s  should be honored and 

the  o the r  f ac to r s  def in ing  reasonable a v a i l a b i l i t y  relaxed 

where they would, i f  appl ied ,  e i t h e r  Eocrclose o r  unduly 

r e s t r i c t  representat ion by such counsel.  The same con- 

s i de ra t i ons  would seem t o  apply t o  requests  f o r  individual  

counsel with, f o r  example, an hispanic background, where 

t he  accused has such a  background. 

Procedures 

F i n a l l y ,  w i t h  r e g a r d  t o  t h e  p r o c e d u r e s  f o r  

de t e rmin ing  r ea sonab l e  a v a i l a b i l i t y ,  t h e  A C L U  s t r o n g l y  

urges t h a t  de t a i l ed  counsel be f r ee  t o  make such inquiry a s  

t o  them seems proper with respect  t o  the ava i l ab i l i t y - i n -  



f a c t  o f  p a r t i c u l a r  c o u n s e l  a s  t o  whom a n  a c c u s e d  is con- 

s i d e r i n g  s u b m i s s i o n  o f  a n  A r t i c l e  3 8  r e q u e s t .  S u c h  

i n v e s t i g a t i o n  may w e l l  s a v e  t h e  government  t i m e  and money, 

and r e d u c e  t h e  need f o r  s e q u e n t i a l  r e q u e s t s  f o r  i n d i v i d u a l  

c o u n s e l .  Moreover ,  s u c h  i n f o r m a l  p r e l i m i n a r y  i n v e s t i g a t i o n  

by c o u n s e l  is p l a i n l y  o f  a  c o n f i d e n t i a l  n a t u r e ,  and s h o u l d  

i n  no way b e  s u b j e c t  t o  o v e r s i g h t ,  c o n t r o l ,  c h a n n e l i n g  o r  

m o n i t o r i n g  by command o r  command l e g a l  a u t h o r i t i e s .  

A s  we h a v e  i n d i c a t e d ,  t h e  e s s e n t i a l  q u e s t i o n  t h a t  

w i l l  b e  f a c e d  i n  a n y  c a s e  i n  w h i c h  a n  a c c u s e d  d o e s  n o t  

r e c e i v e  t h e  s e r v i c e s  o f  a n  a t t o r n e y  r e q u e s t e d  under  A r t i c l e  

38 i s  w h e t h e r  t h a t  a t t o r n e y  was a v a i l a b l e  i n  f a c t .  Accord- 

i n g l y ,  t h e  J u d g e  A d v o c a t e s  G e n e r a l  c o u l d  p r o p e r l y  d e v e l o p  a  

s t a n d a r d i z e d  f o r m a t  f o r  m e m o r i a l i z i n g  t h e  f a c t s  upon which 

a  d e t e r m i n a t i o n  o f  n o n a v a i l a b i l  i t y  is p r e d i c a t e d .  Such a  

form c o u l d  l i s t  t h e  c a s e s  t o  which t h e  r e q u e s t e d  a t t o r n e y  

w a s  a s s i g n e d ,  i n  w h a t  c a p a c i t y ,  t h e  a n t i c i p a t e d  t r i a l  

d a t e s ,  t h e  l e v e l  o f  c o u r t - m a r t i a l ,  t h e  number o f  w i t n e s s e s  

a n t i c i p a t e d ,  w h e t h e r  a  g u i l t y  p l e a  is e x p e c t e d ,  and t h e  

l i k e .  S u c h  a  c o n t e m p o r a n e o u s  r e c o r d  w o u l d  f a c i l i t a t e  

r e v i e w  w h e r e  t h e  a c c u s e d  c o n t e s t s  a  d e t e r m i n a t i o n  o f  

n o n a v a i l a b i l i t y .  

C o n c l u s i o n  

The ACLU a p p r e c i a t e s  t h e  o p p o r t u n i t y  t o  s u b m i t  

t h e s e  comments. We r e q u e s t  t h a t  we b e  f u r n i s h e d  a  copy of  



e a c h  s e r v i c e ' s  r e a s o n a b l e  a v a i l a b i l i t y  r e g u l a t i o n  i n  

p r o p o s e d  form s o  t h a t  we may comment f u r t h e r ,  i f  appro-  

p r i a t e ,  a s  w e l l  a s  c o p i e s  o f  a n y  e x p l a n a t o r y  m a t e r i a l s  t h a t  

may be d e v e l o p e d  w i t h  r e s p e c t  t o  t h o s e  r e g u l a t i o n s ,  p a r -  

t i c u l a r l y  t o  t h e  e x t e n t  t h a t  t h e s e  a d d r e s s  a n y  " s e r v i c e -  

u n i q u e  demands which  j u s t i f y  a n y  s u b s t a n t i a l  n o n - u n i f o r m i t y  

i n  t h e  r e g u l a t i o n s . "  S.Rep. No. 97-146,  9 7 t h  Cong. ,  1 s t  

S e s s .  21 (1981  ) .  We would a l s o  s u g g e s t  t h a t  n o t i c e  o f  t h e  

r e g u l a t i o n s  b e  p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  b o t h  

b e f o r e  a n d  a f t e r  p r o m u l g a t i o n ,  a n d ,  i f  t h e  p r o p o s e d  

t e x t  is n o t  s o  p u b l i s h e d ,  t h a t  t h e  n o t i c e  o f  p r o m u l g a t i o n  

s o l i c i t  comments f rom t h e  p u b l i c ,  t h e  b a r  and t h e  m i l i t a r y  

b a r .  I n  a d d i t i o n ,  comments s h o u l d  b e  s o l i c i t e d  t h r o u g h  

s e r v i c e  c h a n n e l s  f rom t h e  m i l i t a r y  t r i a l  and a p p e l l a t e  b a r ,  

and made a v a i l a b l e  t o  t h e  p u b l i c  upon r e q u e s t .  

R e s p e c t f u l l y  s u b m i t t e d ,  
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Senator JEPSEN. I appreciate your testimony and I have been ad- 
vised by staff that you have been interested and helpful as well and 
I appreciate that. - 

- 

Mr. FIDELL. I thank you very kindly, sir. It has been a pleasure and 
privilege to be able to work with staff and even more so to appear 
here this morning. 

Tlhank you. 
Senator JEPSEN. Colonel Douglass. Welcome and you may proceed. 

STATEMENT OF COL. JOHN JAY DOUGLASS [RETIRED], ESQ., PRO- 
FESSOR OF LAW, UNIVERSITY OF HOUSTON, JUDGE ADVOCATES 
ASSOCIATION 

Colonel DO~GLASS. Thank you. 
I represent the Judge Advocates Association which, as you know, 

is a bar association of lawyers concerned with military law and the 
careers of military officers. 

For your information, I think you know that I am a retired officer 
having served as a Post and a Staff and Theater Army Judge Advo- 
cate and as a Military Judge and Commandant of the School. Since 
my retirement I have been deeply concerned with criminal justice 
from the civilian side as the dean of the National College of District 
Attorneys. 

We welcome this opportunity to come here, Senator, and talk to 
you about this proposed legislation. We encourage any system of mili- 
tary justice which will help the maintenance of discipline and also 
the protection of the rights of individuals. 

Let me begin by saying, as almost every speaker has done, that we 
support an appropriate retirement system for the members of the 
court. We have watched for a long time the movement in and out of 
the court, the changes in personnel and we hope that some stability 
mill be given the court by tihe changes you have already made and 
those in the retirement area. 

I want to  talk about, if I may, two or three items specifically which 
I have listed which we think deserve concern. 

First of all, your suggestion for a substantive article in the area of 
t~afficking, possession and use of controlled substances. Quite obviously 
there is a need for some change. Unfortunately, we in the association 
have not seen the proposal that is, we understand, soon to come from 
the President's office and to be an Executive order. We would suggest 
that after this is available that your committee look i t  over and make 
a decision. We like the idea of a substantive codal provision. However, 
we believe that it should be a fairly basic codal provision which pro- 
vides some flexibility as time permits, as the situation develops. 

For example, when I first went to Vietnam as the Army judge advo- 
cate we found that users of marihuana were being given almost 
routinely special court oases and special court sentences. We made a 
decision a t  an administrative level, at a judge advocate level that this 
was a waste of military personnel in all sorts of ways. We felt that 
soldiers ought to be soldiers and not in the stockade. So me urged, 
therefore, s change in that program to reduce those trials to non- 
judicial punishment. We found that much more effective. We may 
have been wrong perhaps, but at least we made a decision. 



I think if you are too definite and too firm in the way the substantive 
112(a) that you propose is written, you may find that there are some 
problems which may later develop which tie the forces in too tight 
a situation. 

There have been indications of dissatisfaction with sentences by 
court members. I am going back in my own history again because in 
1969, just as the changes in the new code of 1968 were promulgated, 
I became a military judge and I suffered the slings and arrows of every 
commander because my sentences were not, in their view, strong 
enough. I was using my own judgment. Now I see the pendulum has 
swung, I think, a little and we are now saying, well, the court mem- 
bers, perhaps their sentences are not strong enough and they are being 
too lenient. 

The problem of sentencing is that it is not a science, and no matter 
how long one has been a judge, and I see this in my civilian criminal 
area, his sentences are always decried as either being too lenient or 
too tough. The sentences are complained of because they are not uni- 
form. Well, we are dealing not with the possibility of a science that 
all sentences should be the same. If  we were to give everyone in this 
room a case today and let them hear all the facts and know everythin 
they could possibly know, the sentences would not be uniform an f 
some would give lenient sentences and some would be the hanging 
judges. 

The point bhat I make is that I think it is not time to  make this 
change that is suggested to take this away from the court. There are 
still some States, including my own, the State of Texas, in which there 
is a possibility of sentences by court members, by jurors, as it were, 
and we think that perhaps it is not the time to make the change. 

I would point out that the analogy of bhe civilian court system is 
not always the same. We cannot completely place on top of our mili- 
tary court system the civilian court system. There is, and i t  should be 
remembered, the intervening convening authority who looks a t  that 
sentence after trial and hopefully that individual will provide some 
of the uniformity if that is a desirable effect on the sentences that 
are pronounced by courts as opposed to those pronounced by judges. 

I would also point out, as have otrhers, that there is a tremendous 
percentage of the cases that are now decided either by plea negotiation 
or are decided by judge alone a t  this point in time. So rather than 
make what I fear would be an irrevocable move, I think that there 
should be some more thinking on this subject and some more delay. 
I am not for delay per se, but I don't think this is the time yet to 
make the ohange in sentencing and taking it away from court members 
totally. 

It seems to me that one of the most significant portions of this rec- 
ommendation, both by your committee and by the Department of 
Defense is one that perhaps will not be given as much attention as it 
might, but it seems to me that you are changing an entire system 
of military justice in a sense. You are taking away from the com- 
mander the determination of legal matters. I have long suggested 
this. I have been a supporter of Ohis move for a long time and I am 
glad to see it, but I think we should recognize what you are doing when 
you make this change. 



There are going to be those who are later going to say you are tak- 
ing away the rights of commanders. We know, those of us who have 
been in the business, that in trubh commanders don't make legal deci- 
sions and they haven't for at least 20 years that I am aware of. They 
have been making discretionary decisions, the decisions you are going 
to leave to them. We recommend that you do make this change, but 
I hope everyone understands where we are really going. 

I would, however, make a plea that we continue the written pre- 
trial advice and the written p&-trial review by a legal o5cer. I don't 
like t~he idea of people making mental, oral determinations on what 
the law is. I like to see them down in writing. 

Quite frankly, there is probably no better training ground for a new 
lawyer, and a new lawyer in the services, than to be required to write 
a review for his staff judge advocate or a post-trial review for his 
staff judge advocate. I think these are disciplines that are necessary. 

I think Judge Everett spoke about some kind of a check list. I think 
that lawyers' use of check lists is not the most appropriate way to make 
legal determinations, and I would hope that at  least somehow at least 
administratively perhaps that the services would require something 
in writing or which there is an analysis of the law and the evidence 
before tnal. 

Mr. PRINCIPI. Colonel, the vast majority of cases are tried by special 
courts-martial, I would believe, and there is no requirement for a legal 
writing of pretrimal adviee in that case, is there? 

Colonel DOUGLAS~. That is correct. 
Mr. PRINCIPI. Should there be in view of your comments ? 
Colonel DOUGLASS. Well, I am concerned now about felony trials. 

and I have, frankly, for a long time looked at the special court as a 
place for nonfelony trials. I recognize that we try felonies now in the 
special court, but at least for those cases in which we are going to be 
considering with long-term confinement. 

I think it would be a terrible thing, for example, to try a capital 
case and never to have had anything written about the legal evalua- 
tion of the evidence. Granted that I would go back this far. Perhaps 
I would go back to the special court and make such a requirement, but 
we know that many special court convening authorities do not have 
legal advisers, particularly in the Navy. So this would be placing an 
undue burden on them. 

Mr. PRINCIPI. There is no requirpment in the law today for a pretrial 
article 34 advice in writing, is there? Article 34 does not direct a 
written pretrial advice. It could be oral or it could be in writing. 

Colonel DOUGLASS. I know, but we know as a practical matter that 
every referral to a general court is preceded by a pretrial written 
advice. 

Mr. PRINCIPI. I agree with you that that would be a policy decision 
by the Judge Advocate. 

Colonel DOUGLASS. And that is all I am suggesting. I am just throw- 
ing this in I hope for somebody listening back here. 

Mr. PRINCIPI. The fact is that S. 2521 does not have it in their bill. 
Colonel DOUGLASS. NO, I am not suggesting you put it in writing. 

This is an aside and I hope the people in the back of the room are 
listening. 

Mr. PRINCIPI. Thank you. 



Colonel DOUGLASS. Let me talk about the waiver of automatic re- 
view, and I must say, as you can see from my paper, I really am not 
very enthusiastic about the waiver of the automatic review. 

I think there is a perception that this is one of the rights granted to 
an accused. I think it is a perception that should be continued. I am 
not convinced that you are going to really save anything. I am not 
convinced in my own mind that if I were a defense counsel I wouldn't 
have prepared a piece of paper which I would aukomatically hand to 
the accused in which he asks for a review. And particularly I think it 
is inappropriate to ask a defense counsel to advise an accused before 
he has ever seen bhe record of trial whether he is going to make a 
review. 

Now I know that you have said in both the proposals that there be a 
10-day period and then we can extend that 30 days and so forth, but 
I don't think that is appropriate. If I am a defense attorney of any 
consequence at all, I am going to be able to find some sort of matter 
that I can at least bring forward. We know in the civilian community 
today that any defense counsel who does not recommend an appeal is 
in vmy dangerous ground. He is in the area of being proclaimed 
incompetent. I am not convinced that this is going to be any saving at 
all. I bhink you are just going to get into more and more litigation 
and, frankly, I think you are going to get just as many cases as you 
now have. 

Certainly I can agree that there may be some provision for a waiver 
after a certain period of time, and I know there are frivolous appeals 
made. Eighty-five percent of the guilty pleas in the State of Nebraska 
are appealed. Well, we know this is xidiculous. We know that the 
courts are full of frivolous appeals, and I am not talkin about the f Courts of Military Review. I am talking about the Appel ate Courts 
of this country and there are some actions that have to be taken. I 
think that perhaps some commissioners might well look over the cases 
that are appealed to the Court of Military Review, some sort of 
administrative reduction of these, but I cannot recommend at this 
point in time that this be done. 

Peremptory challenges. I suppose my suggestion to you comes from 
a strange area in which I say that the prosecutor gets only half of the 
peremptory challenges that are recommended for the defense. I cer- 
tainly would oppose bhree challenges per side. I am convinced that 
peremptory challenges in large part in the military is game playing 
in any event. It is to bry to get the numbers down so that the tm- 
thirds, and you were just talking about this with Mr. Fidell, to get 
the two-thirds or the three-fourths down to the right number so that 
you get that game you are playing in correct form. 

I f  you are going to tell the prosecutor, for example, that he has 
three challenges and the defense three challenges, who gets them 
when? Under the present code the first goes to the prosecutor and then 
to the defense side. Rut are you going to continue this that he has to 
take his three first and his three, or can he take me  and then tdo and 
then one more? Are we going to play all sorts of games with i t?  

Frankly, I don't think there is a bias. Watching 30 years of trials 
via court-martial, I don't think there are biased court members in the 
amounts that it has been alleged. But if there is and if this exists, I 



think you can solve this problem with a single peremptory challenge 
by the prosecution, by the trial counsel, if you will, and two by the 
defense. 

No one else has mentioned the provisions about the general and flag 
officers, and I ithrow this in perhaps as maybe not being a very major 
point. I would oppose not having an automatic reivew of cases involv- 
ing general and flag officers. There have been so few. We are talking 
about minuscule amounts that go forward. There have been so few of 
these. But this is a very peculiar community and I would like someone 
outside the system looking at any case, and I think the Court of 'Mili- 
tary Appeals and the members of that court are an appropriate body 
to do an automatic review of any case in which a general or flag of- 
ficer is involved. I think this is perhaps something that others may not 
have considered as important as I do. 

On the question of review by the Supreme Court, when the American 
Bar Association in 1979 made its recommendation, which they now 
support, if you will read the committee report, which was the basis 
for it, they pointed out a t  the time that this has symbolic value. It 
seems to me that symbolic value decisions are not of great moment in 
the kinds of problems we have in the world today. 

What you are really doing, i t  seems to me, and I am surprised that 
Mr. Fidcll supports so strongly this proposal, is you are really giving 
an appeal to the Government, to the Supreme Court of the United 
States. I am convinced that very generally speaking, and I recognize 
there are some problems, but very generally speaking the defense can 
now appeal to the Supreme Court in an appropriate case by collateral 
means I realize through habeas corpus. But there is almost no way 
that I can conceive that the Government could ever appeal a decision 
of the Court of Military Appeals. That is all you are really adding. It 
seems to me that I would have difficulty thinking of a case in the past 
years that the Government would have succeeded in getting certiorari 
to the Supreme Court. 

Finally, I would say in this matter of certiorari that we have long 
agreed in setting up this system that there be a supreme court for the 
military justice system. That supreme court, the serviceman's and 
servicewoman's supreme court is the Court of Military Appeals. Let 
there some place be finality. I f  there is any problem in the American 
appellate process in 1982, it is the lack of finality. The Chief Justices 
of the Supreme Court have said this over and over- again, as have eveny 
other commentator in this area. Let there be finality and now at  least 
let it stay where ik is. 

I have made some other comments that are technical in nature. Let 
me say that I hope i t  is not inappropriate for me to echo the words of 
Mr. Hunter and to recommend to you that you provide a statutolry 
base for legal assistance. 

I welcome the opportunity on behalf of the association to be here. 
We hope that we an continue to work with this committee and the rest 
of the Congress in any effort they make to improve the criminal justice 
system. 

I would be happy to try to answer m y  questions. 
[The prepared statement of Colonel Douglass follows :] 



PREPARED TESTIMONY O F  COL. JOHN DOUGLASS TO THE ABMED SERVICES COM- 
MITTEE ON AMENDMENTS TO THE UNIFORM CODE OF JUSTICE BY THE JUDGE 
ADVOCATES A~SOCIATION 

I am Col. John Jay Douglass, retired, representing the Judge Advocates Asso- 
ciation. We welcome the opportunity to comment on S. 2521, the Military Justice 
Act of 1982 and the proposed legislation forwarded by the Department of 
Defense on this same subject. 

The Judge Advocates Association is  a bar association for lawvers concerned 
with national defense, the military justice system and careers of military officeis. 
I t  was organized in Washington, D.C., in 1943 a s  a nonprofit corporation com- 
posed of lawyers who are serving or have honorably served in anycomponent of 
the Army, Navy, Air Force, Marine Corps, or Coast Guard. The Judge Advocates 
Association is affiliated with the American Bar  Association. 

I am a retired Regular Army judge advocate, professor of law of the Univer- 
sity of Houston, a t  present dean, the National College of District Attorney's and 
the delegate to the House of Delegates of the American Bar  Association from 
the Judge Advocates Association. I have served a s  the Judge Advocate of U.S. 
Army, Vietnam, a s  a military judge and for the 4 years prior to my retirement a s  
commandant of the Judge Advocate General's School, Army, located a t  
Charlottesville, Va. 

The association's deepest concern is  the sound development of military law 
and the establishment and maintenance of a n  efficient military justice system. 
The membership of the association considers itself the bridge between the legal 
community and the military community. We encourage a system of military 
justice which provides not only for the maintenance of discipline but for  the 
protection of the rights,of military personnel within the highest traditions of 
both professions. We believe i t  is  important that  any changes in the military 
justice system be such that  they a re  effective both in peace and war, in the 
United States and in the territories in other nations. We, further, believe any 
changes should be applied uniformly throughout the Armed Forces of the United 
States but with sufficient flexibility to accommodate the unique requirements 
of the ground, air,  and sea services. 

The association endorses wholeheartedly the provisions in the Jepsen bill 
which provide a n  adequate and appropiate retirement system for the members 
of the Court of Military Appeals. The association has noted with concern the 
personnel changes on the court during the past 10 gears. The short tenure of a 
number of the members of that  court and the long periods when the court was 
understrength has been particularly disturbing. We a re  convinced that  the qual- 
ity and the tenure of the court is exceedingly important in the development and 
maintenance of an equitable, just, and effective criminal justice system for the 
nrmed services. Amendments in the law in the past 2 years have been helpful 
in  this regard but to complete the package we believe very strongly that  the 
members of the court should have a retirement system comparable to  that  pro- 
vided for other judicial officers of the United States. 

A number of the recommendations in the proposed legislation particularly in  
the bill offered by the Department of Defense, a re  administrative corrections 
which might be well termed housekeeping matters. The importance or the need 
for  these administrative corrections a r e  perhaps best determined by the legal 
personnel currently involved in the administration of the Uniform Code of Mili- 
tary Justice. A number of the matters, however, are  of more f a r  reaching impact 
and deserve analysis and consideration by both the military community and the 
legal profession before becoming Enally enacted into lam. These matters include 
the addition of a punitive article on drug offenses or controlled substances; the 
transfer of sentencing authority including the authority to suspend sentences to 
the military judge; a change of the function and responsibility of the convening 
authority in  referral of charges and in the post-trial review of findings and 
sentence ; the elimination of mandatory review by the Court of Military Review 
of certain classes of cases ; the change in the number of peremptory challenges 
in  general courts-martial ; and the authorization for review of Court of Mili- 
tary Appeals decisions by the U.S. Supreme Court. These matters deserve anal- 
ysis and consideration not only from the point of view of the immediate result 
but the long range effect that  such changes may have on the administration of 
military justice in  the services. 

There is a need for clarification and simplification of the Code a s  it relates 
to  the use, possession and trafficking in controlled substances. The present 



dichotomy between articles 92 and 134 is unsatisfactory. This is particularly 
important today, in view of the concern of all  services for the abuse of drugs 
by personnel of the services. Although the proposed DOD bill does not include 
a substantive article on punishment for  the use, possession or trafficking in con- 
trolled substances, the Department has in the works a change in the "Manual 
for Courts-Martial" which the Department believes will accomplish the necessary 
simpliflcation and correction of the problem. I t  is understood that  the Manual 
change envisioned by the Department of Defense a s  an Executive order of the 
President will become effective on or about October 1. This proposal was not 
available to the association and therefore we cannot comment upon its effective- 
ness in resolving the problem. 

The association is in full accord with the philosophy expressed in the Jepsen 
bill of providing for punishments for the use, possession, and trafficking of con- 
trolled substances. The substantive article should follow !he format of other 
substantive articles in the Co&e in setting out a basic prohibition against use, 
possession and trafficking with the sentences for violations to be covered in 
the Table of Maximum Punishments. Any substantive article should provide 
sufficient flexibility to add (or  delete) specific controlled substances without 
requirement for these substances to be set out in haec verba within the Code or  
require reference to other statutes. There needs to be sufficient flexibility in any 
statutory provision to provide for  the inclusion of new substances which may 
be subsequently developed which a r c  mind-disturbing and a r e  detrimental to 
discipline in the Armed Forces. The association recommends that  the committee 
review the Executive order after promulgation to determine whether current 
objections are  resolved. If not, a definitive substantive article should be included 
within the Code which does not require reference to other Federal statutory 
provisions which may or  may not be available, particularly under field conditions. 
I t  is  further recommended that  the statutory provision be flexible enough to 
permit the maximum punishments to be determined by Presidential order rather 
than to be included within the statutory language. 

Dxpressions of dissatisfaction with sentences by court members has lead to 
a recommendation for  a n  amendment which would remove the sentencing au- 
thority from the court and place it entirely in the hands of the military judge. 
Such dissatisfaction may be based either on the leniency of court members o r  
perhaps on the lack of uniformity of sentences imposed by courts. I t  is well to  
take a historical look a t  this problem. Following the very significant changes in  
the Code in 1968, judges were authorized to sentence in cases for which they 
sat  alone. There was uniformly great dissatisfaction in the services with sen- 
tencing by judges. The pendulum has swung in the opposite direction. The 
Criminal Justice Standards of the American Bar  Association and the various 
judicial groups commend sentencing by judge and not by jury. Some of those 
most adamant in the need to take away sentencing powers from the courts a r e  
a t  the same time unwilling to make military judges complete judges by authoriz- 
ing them the authority to suspend sertences. At this time judges, in h c t ,  d o  
sentence in the majority of cases a s  a result of the trials held before judge alone. 
Additionally, many sentences a r e  the result of negotiated pleas of guilty. The 
time has not yet arrived to eliminate sentencing by the court from the military 
justice system in that  limited number of trials still heard by the court. The case 
is  not so crystal clear for  judge sentencing that  a change should be made which 
might well be irrevocable. There is  still a place in trials by courts-martial for  
the view point of the military communitv on appropriate sentencing. 

A change of consequence perhaps not fully appreciated in both the Senate bill 
and the Department of Defense proposal is the elimination of the authority and 
responsibility of the commander t o  make certain legal determinations. The pro- 
visions which relieve the convening authority of the responsibility for  determin- 
ing legal sufficiency of the charges and the lawfulness of the jurisdiction and de- 
termination of the legal sufficieny of the findings and sentence following trial 
is a major development. For  the first time in the history of military justice the  
non-legally trained commander is relieved of making legal decisions and the ques- 
tions of law are  placed solely in the hands of the judge advocate. The convening 
authority does retain that  important portion of the prosecutorial function involv- 
ing the discretionary decision a s  to  whether charges shall be referred to trial and 
the discretionary authority'following trial to  sustain or reduce the findings and 
to determine the sentence. These important discretionary functions which re- 
main with the commander a r e  not to  be based on legal considerations but on per- 



sonal and command concern. The critics of the Uniform Code of Military Jus- 
tice have long objected to the determination of legal questions by a commander 
untrained in law. Many of us  who have practical experience understood that, in  
truth, commanders have not exercised legal decisionmaking authority but have 
left these questions to  the acumen and judgment of the judge advocate. These pro- 
posals will place i n  the hands of individuals trained in the law the questions 
which a re  law-related and the questions of discretion in the hands of the con- 
vening authority. Until the judge advocate opens the gate and makes a positive 
legal determination, the commander will be precluded from exercising his dis- 
cretion. This statutory change will go f a r  to  remove the perception that  nonlegally 
trained personnel a r e  making legal determinations and for  that  reason alone such 
change should be made. 

I cannot conclude comment on this matter however without a personal plea 
for  the continuation of written legal pretrial and post-trial advice. This is a 
needed discipline which should be imposed on the judge advocate to make certain 
that  he is in fact making correct legal determinations. Experience indicates that  
there is probably no better training in the military justice fleld for a newly 
commissioned lawyer than to prepare a pretrial advice or a post-trial review. 

Both the Senate and Department of Defense proposals provide for waiver of 
the present automatic review by the Court of Military Review in certain caw.  
I t  is assumed that  this proposal is based upon a desire to  reduce the workload 
of the Court of Military Review in the belief that  many cases will be waived 
either under the inaction provision of the Senate bill or the express waiver pro- 
vision of the Department of Defense bill. Fortunately both proposals do provide 
in the event of waiver for legal review bp judge advocates. I t  is our view that  
the proposals will not i n  fact reduce the workload of the Court of Military Re- 
view and may result i n  an increases in  litigation. Any defense counsel worth his 
salt  will hesitate to recommend to a n  accused that  he waive the right t o  a review 
of the record of trial particularly when that  review is a gratuitous one. This 
proposal may invite litigation for  the failure of defense attorneys to recommend 
appeal will result in  allegations of incompetence of counsel. The requirement fo r  a 
decision on this mater so shortly after trial before counsel has had an opportu- 
nity to  read or study the record appears to  be somewhat foolhardy. Most defense 
attorneys will soon have a standard form prepared for immediate submission 
asking for  the required appeal. 

To enact this change will signal to the public a denial to a n  accused i n  the 
military system of what has  long been viewed a s  a fundamental right. This per- 
ception will not balance out any small savings which might possibly accrue. The 
Courts of Military Review will be better advised to establish a screening com- 
missioner and thus eeek to reduce its workload. To  streamline procedure in  this 
fashion does not appear warranted or  effective. 

The Senate bill proposes to increase the number of peremptory challenges in 
trials by general courts-martial from one to three per side. The Standing Com- 
mittee on Military Law studied this question in 1979 and recommended a change 
to increase from one to two the number of peremptory challenges. This recom- 
mendation, according to the report of the committee, was ba'sed on complaints 
that  selection of court members may reflect a bias toward the prosecution. The 
committee admitted the additional administrative burden from this increase. I f  
there was to be a n  administrative burden for two additional peremptory chal- 
lenges, this burden would be multiplied by adding four additional challenges. I f  
indeed a problem exists, of which I am not convinced, consideration must give to  
the timing of peremptory challenges by both sides. If all  prosecution challenges 
a r e  to be utilized, followed by defense challenges, a s  is normally the case in trials 
by courts-martial, this may well get into a game of selecting the correct frac- 
tional number for  determining voting procedures in a court process in which 
guilt or innocence is determined by less than unanimous vote. Consideration 
might be given to following the philosophy of the federal rules and grant one 
peremptory challenge to the prosecution and two to the defense. Thereafter, the 
problem of additional challenges could be left a s  a matter of court rule to the 
military judge. At a time of criticism of the jury selection delays in civilian 
criminal trials, i t  is not appropriate to add this difficulty to military courts- 
martial. 

Perhaps only a minor recommended change is the elimination of automatic 
review of cases involving general o r  flag officers. This should however, be recon- 
sidered. Thts has been suggested to eliminate any indication of special concern 
for this class. There a re  grounds for justifying an independent review of a case 
involving a general and flag ol3cer. Courts-martial of general and flag ofecers a r e  



referred to trial by other general or flag o5cers and general or flag o5cers will 
review the record, making discretionary decisions following trial. The automatic 
review in the Courts of Military Review can be eliminated, but i t  does seem wise 
that the trials of general and flag offlcem be reviewed by the Court of Military 
Appeals a s  a fully independent judicial body. 

Review by the U.S. Supreme Court of decisions of the Court of Military 
Appeals was recommended by the American Bar  Association in 1979. This, in  
effect, places the military accused on a par with others in the criminal justice 
systems of the United States. The American Bar  Association's action arose from 
a recommendation of the Standing Committee on Military Law. Interestingly 
that  committee recommendation contained the comment that the certiorari juris- 
diction should have symbolic value, and i t  was stated that  the recommendation 
came a s  a result of proposals a t  that  time from certain highly placed persons tha t  
the Court of Military Appeals be abolished and i ts  power transferred to other 
tribunals. The committee noted that  the Court of Military Appeals is worth keep- 
ing and i ts  decisions should not be appealed to another Federal court of appeals. 
It was for  that  reason that  the recommendation was made to support appellate 
jurisdiction in the U.S. Supreme Court. 

An accused can make a collateral attack in a Federal district court and thus 
eventually take a n  appeal to the Supreme m u r t  of the United States. The nffect 
therefore of granting a right of certiorari jurisdiction will be to make available 
to  the  Government a right of appeal to the Supreme Court. One is hard pressed 
to determine any cases in  which the Government could have successfully sought 
certiorari t o  the Supreme Court of the United States from the Court of Military 
Appeals. 

I n  the light of the reluctance of the Supreme Court to accept additional juris- 
diction and further in  the light of the limitation of the proposed grant to those 
cases which have already been decided by the Oourt of Military Appeals, this 
proposed change i n  the military justice system does not seem to us either prac- 
tical or wise. The U.S. Oourt of Military Appeals has the strong endorsement of 
the organized bar  and is the "serviceman's supreme court." Let i t  remain so. 

Finally, let me refer to  what I believe is a n  inconsistency between article 27 
and article 6 a s  they a r e  proposed to be amended. Under the amendment to 
article 27 a trial counsel o r  defense counsel must 'be a judgge advocate "who 
irr a graduate of a n  accredited law school." This provision is not in article 6 
Attention is also drawn t o  proposed changes in  article 67a2 which would deny 
the right of the President upon notice and hearing to remove fudgges of the  
Oourt of Military Appeals for mental or physical disability. This is to be a n  a p  
propriate action for the President. Finally, I recommend tha t  article 71A be 
rewritten to  make clear that  the President may not suspend a death sentence 
but he is authorized to reduce sentences and to suspend any part of the reduced 
sentence. 

The Judge Advocnte Association is pleased to have had the opportunity to 
comment on the proposals for  change i r  the  Uniform Code of Military Justice. 
We remain available to assist the Cbngress a s  well a s  the services in  improv- 
ing this very important par t  of our national security system. 

Senator JEPSEN. I have one question and others for the record, but 
because of your representation of your association and so on. I want to 
make sure that I understand how you feel about what we are doing. 

You indicate on page 3 of your statement that "A number of mat- 
ters deserve analysis and consideration by both the military community 
and the legal profession before becoming finally enacted into law." 

My question is do you agree that we are doing that and that is the 
purpose of these hearings? 

Colonel DOUGLASS. Yes, and I'm pleased that the American Bar As- 
sociation and representatives of the ACLU are here and our Associa- 
tion and others. It is poorly articulated. I guess I am really saying we 
are delighted that you are taking us into consideration in this matter 
and that is our approach to that problem. We would be glad to help 
in the fiiture or to participate in the future in any way we can. 



Senator JEPSEN. I thank you for coming and I thank you for your 
interest and I thank you for your testimony. Houston, Tex., is a little 
ways away. I n  the jet age i t  doesn't take long, but it still is a distance. 

Thank you for coming. 
Colonel DOUGLASS. Thank you for having me. 
[The questions submit~ted and answers supplied follow :] 
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Honorable Roger Jepsen 
Chairman, Subcommittee on 
Manpower and Personnel 
Committee on Armed Services 
United States Senate 
Washington, D. C. 20510 

Dear Senator Jepsen: 

In answer to the additional questions following my testimony 
on behalf of the Judge Advocate Association before your subcommittee 
on S 2521 and the DOD draft legislation "Military Justice Amendments 
of 1982" the following is submitted: 

Colonel Douglass, on pages 5 and 6 you stated that, 
in fact, in the majority of cases judges are determining 
the sentences or that many sentences are the result of 
pretrial agreements. You admit that only limited 
number of accused are in fact sentenced by jury. Your 
tone seems to condone this development and support the 
professionalism of the military judge. However you 
then make the gigantic leap to the conclusion that 
"the time has not yet arrived to eliminate sentencing 
by the court from the military justice system." 
Please explain to the committee your justification for 
this unexpected conclusion. When will the time arrive? 

Answer: I support the extension of the sentencing authority 
of thu=tary judge. The findings and sentence authority 
granted to the military judge in the 1968 amendments to the UCMJ 
have been widely utilized by accused and are now considered to 
have been valuable and wise changes. For the first.few years 
following the amendments, there was dissatisfaction with'sentencing 
by military judges but with experience, judge sentencing- in bench 
trials has become acceptable to the military community. It is 
only in "jury" (court-member) trials that the military judge does 
not have sentencing authority. In those cases, the military 
criminal justice system has an input from a broader based portion 
of the military community. More particularly, in view of the 
fact that military judges may not be stationed within that military 
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community (or even from that service), sentences imposed by 
courts in a small percentage of the cases will provide local 
guidelines. Until the military criminal justice system has . 
become more fully professionalized with pre-sentence invest- 
igations, a longer tenured judiciary and while the sytem retains 
a large measure of command concern, no change should be instituted. 
If in the future, the disciplinary functions are more distinctly 
separated from the felony crime area, reconsideration might be 
given to removing the non-lawyer input in the sentence structure. 

Punitive Article In Connection with Controlled Substance 
Offenses: 

If there is a change to the Manual for Courts-Martial 
in the works to deal with the problem of controlled 
substances, why is it necessary to enact a separate 
punitive article? Doesn't the provision in law reduce 
the flexibility of the President and military services 
in dealing with these offenses? 

Answer: As the Association has not had an opportunity to 
reviewtheproposed changes in the Manual for Courts-Martial 
dealing with controlled substances, it is not possible to pass 
judgment on the efficacy of this measure. It may well be that a 
separate punitive article is not necessary. It must be recognized, 
however, that statutory guidelines for the punishment of use, 
possession and trafficking in controlled substance may provide 
guidance to the Executive and the Depaetments on government 
policy without endangering the flexibility which is be necessary 
in dealing with this problem. Any substantive legislation should 
not be so precise as to put the system into this same posture in 
the future as if now finds itself. 

Judge Sentencing and Suspending: 

Has the Association gathered any data to support the 
contention that sentences by juries are more lenient or 
less uniform that those imposed by judges? 

Answer: The Associat.ion does not have statistics or data on 
the question of jury leniency and lack of uniformity in sentencing. 
A certain lack of uniformity between ifistallations and services 
may be no less justified than similar lack of sentencing uniformity' 
between jurisdictions with dissimilar environment in the civilian 
sectors. Statistics in such matters are suspect anyway, because 
the accused who choose between a bench trial or by jury often do 
so because of differing factual environments. 
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Does it make sense to have a system where judges have . 
the power to suspend sentences even where they do not 
have the power to impose a sentence (e-g. in the case 
where the jury is sentencing)? 

Answer: The question as to whether a judge should be able 
to suspendsentences in those cases where they do not have the 
power to impose a sentence tends to ignore the fact that at this 
time the military judge has no power to suspend sentences even in 
those cases wherein the military judge can impose sentence. 
Assuming that the law were to be amended to permit judges to 
suspend sentence imposed by them, it does not necessarily follow 
that they should have the same authority when sentence is imposed 
by the court. However, when sentence is imposed by the court, the 
power of suspension can be exercised only by another non-legally 
trained individual, the convening authority. This fact may well 
be a reason to grant suspension authority to the military judges 
in court imposed sentences if he has it in judge imposed sentences. 
Grant of such authority would permit both the legally trained and 
lay personnel to participate in the sentencing system. 

The more fundamental question is whether the military judge 
should have suspension authority under any circumstances. If the 
military judge is to be granted this authority, action should be 
taken to provide a more through background investigation of the 
accused for the military judge than is now available. In the 
alternative, a request for suspension by the accused might include 
a hearing to provide information to the military judge. The 
present limitation on suspension authority to the convening 
authority can be justified on the availability to the convening 
authority of in-depth background on the accused and a longer 
period of time after trial and before final action to weigh such 
data. 

Role of the Convening Authority: 

In your view, is the convening authority less likely to 
exercise his post-trial powers, especially with respect 
to a finding, if he will not receive a legal opinion 
from his staff judge advocate? If not, why not? 

Answer: In my opinion, the availability of a legal opinion 
from the staff judge advocate will have little impact on the 
exercise of post-trial powers by the convening authority. Over a 
period of many years experience as a staff judge advocate dealing 
with convening authorities, there were few occasions when the 
written legal aspect of my opinion had significant weight on the 
action of the convening authority. If the staff judge advocate 
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has the confidence and respect of the convening authority, the 
opinion and recommendation of the lawyer will'be accepted. Only 
in those cases where the staff judge advocate's opinion is equivocal 
or unclear has the written advice or review been of importance. 
The spirit of the law has always been to encourage a confidential 
relationship between the two. It is unfortunate that the cases 
wherein the legal opinion may have had the most influences were 
those where emotions were highest. 

In sum, the non-lawyer convening authority looks to the non- 
legal portions of the advice or review to determine his actions 
and most often will accept without argument the legal determination 
of his lawyer. 

Yours truly, 
/ n 

Dean 
Col., JAGC, Ret. 



I 
Senator JEPSEN. Mr. Honigman from New York, you may proceed. 

I 

STATEMENT OF STEVEN S. HONIGMAN, ESQ., CHAIRMAN, COMMIT- 
TEE ON MILITARY JUSTICE AND MILITARY BFFBIRS OF THE 
ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 

Mr. HONIGIMAN. Mr. Chairman, my name is Steven S. Honigman 
and I appear on behalf of the Committee on Military Justice and 
Military Affairs of the Association of the Bar of the City of New York. 

The bar association and the committee and I, myself, appreciate 
this opportunity to offer our comments regarding the important pro- 

I posals for amending the UCMJ that are now pending before the 
I subcommittee. 

As many of the other witnesses have noted today, we are fortunate 
to have in the main a military justice system which now works well 
and equitably. Yet, in our view, both S. 2521 and the bill submitted 
by the Department of Defense contain many provisions whiah merit 
a prompt enactment into law. However, we do not support every one 
of the proposed amendments and, in our view, neither of the pending 
bills include a number of improvements to  the military justice system 
that are worthy of attention a t  this time. 

Mr. Ohairman, in accordance with your admonition to be brief, I 
will merely highlight some of the points made in my prepared text 
and primarily address those of our proposals which are not included 
in the pending legislation. 

First, Mr. Chairman, we urge that the provision for direct and 
discretionary review by the Supreme Court of decisions of the court 
of military appeals be adopted. I n  brief we believe that permitting 
such an expeditious appeal of decision of the court of military appeals 
will enhance the fundamental fairness and Dhe eiciency of the mili- 
tary justice system. 

While we appreciate the considerations of docket con~estion which 
prompted the restriction of the Supreme Court's jurisdiction to  those 
cases actually considered by the court of military appeals, we believe 
that i t  would be appropriate to require that the court of military 
appeals grant the petition to consider a case where one judge of that 
court finds that the petition for review has merit. 

As both the Department of Defense bill and S. 2521 recognize, 
promoting the finality and the predictability of appellate interpreta- 
tions of the code is an important goal. We believe that a major step 
toward aohieving that objective would be the expansion of the number 
of judges of the court of military appeals from three to five. 

It seems inevitable that changes in the membership of a three-judge 
court, any three-judge court, will lead to instability and uncertainty 
in the law. The unsettling effect of a single new member would be fa r  
less pronounced upon a five-member court than the possible effect of 
the replacement of a single judge upon the court of military appeals 
now with a potential for disorder and lack of understanding in the 
administration of military justice in the field when the court shifts 
its jurisprudential philosophy. 

Mr. Chairman. for reasons of fairness and in order to promote 
longevity of service by the judges of the court regardless of the size 
of its bench we support the retirement provisions provided by S. 2521. 



We also submit the proposed amendment, which would allow a court 
of military review as a whole to reconsider the decision of an indi- 
vidual panel of that court. 

I t  appears that such en banc consideration would promote u n i f m -  
ity of appellate interpretation at the court of military review level 
within each service and it might also reduce the need for consideration 
of cases by the court of military appeals to resolve conflicts among 
particular panels of the lower court. 

In  addition, consistent with our recommendation that the courts- 
martial itself be empowered to suspend all or a part of the sentence 

I 

imposed, we believe that power should be granted to the courts of 
military review in view of their appellate mandate to review the 
appropriateness of the sentence below. 

As noted earlier, the article 67 Code Committee performs an ex- 
tremely valuable function by surveying the operation of the Uniform 
Code and reviewing amendments to the Code proposed by the Military 
Joint Service Committee on Military Justice. 

We believe that membership on the Code Committee should be 
broadened. As evidence in part by today's testimony, members of the 
civilian bar, many of whom like myself have served with the Armed 
Forces, have a strong and continuing professional interest in military 
justice. Yet, we often find it difficult to join with our military brethren 
In assessing the operation of the military justice system and in formu- 
lating appropriate amendments to the Uniform Code. 

I n  our view the administration of military justice could benefit from 
participation by the civilian bar on an institutional basis. Moreover, 
the public's perception of the military justice system as fundamentally 
fair would be enhanced through such participation by civilian repre- 
sentatives. Accordingly, we recommend that article 67 be amended to 
include three civilians as members of the Code Committee. 

We certainly agree that busy commanders should be relieved of 
unnecessary administrative burdens. Among those burdens are the 
personal designation of military judges and counsel and personally 
excluding members from service on courts-martial. 

I n  another important respect, which is not addressed by either of 
the pending bills, the commander should be relieved of an additional 
administrative burden, that of the personal selection of members of 
the couds-martial jury under article 25 (d) (2). Perhaps no other ele- 
ment of the Unifarm Code contributes as strongly to the perception 
and possibly at  times bhe reality of unfairness as the fact that the same 
commander who personally decides to invoke the military justice sys- 
tem also selects the jurors who determine guilt or innocence and 
impose the sentence. 

This specter of command influence over courts-martial proceedings 
should be eliminated. I n  its place we recommend that members of 
courts-martial be chosen at random from a pool of eligible individuals. 

As a separate proposal we also recommend that the pool of potential 
jurors be expanded. In our view, all petty officers or noncommissioned 
officers above a certain pay grade, and we believe the pay grade of E 4  
and above would be an appropriate benchmark, and who have never 
themselves bem convicted of a offense by courts-martial should be 
eligible for military jury duty. 



Senator JEPSEN. YOU have prompted a question thak I would like to 
ask a t  this time. Given the unlikelihood of a change to the current jury 
selection process and your concerns that you just expressed, how do 
you reconcile your position on sentencing by judge alone and that of 
command influence ? 

Mr. HONIGMAN. Mr. Chairman, I agree with you that it is probably 
unlikely that the military jury system will be changed as I suggest in 
the near future. I would point out that in past years the Comptroller 
General of the United States has suggested a similar change. But I 
certainly would argue that if the present blue ribbon panel is retained 
that i t  makes all the more sense to retain the sentencing, function in the 
milihary jury. 

I believe very strongly that command influence may be stron ar 
when it is focused upon a single individual such as a military ju % ge 
and is likely to  be dissipated when the decisions are made by a panel 
on a military jury. 

Mr. PRINCIPI. If  the judge does not belong to  the same command as 
the jurors and the chain of command is totally separate, how could 
command influence exist wikh respect to the judge? 

Mr. HONIGMAN. Through a practice that I suppose was once 
described as jawboning. Certainly if a commander would seek to sug- 
gest vigorously his views to a single individual, that might have an 
influence. The commander may well have influence or acquaintance 
with the commanders of the military judge even if there is a separate 
chain of command. 

I address in my remarks the question of whether expanding the jury 
pool, as we suggest, would lead to unjust acquittals. I think those 
remarks probably speak for themselves. 

I f  I can turn for a moment to the question of judge alone sentencing, 
me don't believe as a committee that there is a persuasive rationale for 
imposing mandatory judge along sentencing. We think that the tradi- 
tional right of the military accused to call upon the experience, the 
operation experience and perspective of a military jury should be 
retained, and we are concerned that a change in this regard may well 
be perceived by members of the military and the civilian community 
as the elimination of a valuable right. 

Even though there is a meritorious argument that sentencing is a 
professional function and military judges are professjonals who are 
certainly qualified to  exercise that function, if the mllitary accused 
seeks to have the benefit of a professional approach to sentencing he 
is free to  choose that approach. But we believe that there is certamly 
a very strong argument for allowing the military jurors to continue 
to speak for and to express the norms and the expectations of the 
military community in a way that the military judge, who is not an 
operational officer, may not be able to do. 

Furthermore, we believe that the availability of military juror sen- 
tencing can serve as a valuable check or balance upon a military judge 
who imposes excessively harsh sentences. 

Now I know there was some question earlier about whether an ap- 
proach to judge done sentencing or jury sentencing would be intended 
to encourage lenient sentencing. That is not our intent, but we do be- 
lieve that military jurors can, and do, and should express the norms of 
the military society with regard to offenses. 



If a military accused will consistently shy away from sentencing 
by a military judge and throw themselves upon t~he military jury and 
the military jurors' expression of those norms, we believe that that 
situation may be instructive to the judge. The judge may rethink his 
sentencing philosophy and he may change it to become more consistent 
with the expectations of the military society itself. 

Senator JEPSEN. Before we leave that, you are somewhere I am 
guessing from the subject matter at  around page 9,10 or 11. On page 
10 you have mentioned, and I quote, that "One of the cornerstones of i 

our jurisprudence is the role of the jury in expressing and applying 
the ethical norms of the community." 

Mr. HONIGMAN. That is correct, sir. 
Senator JEPSEN. Would you please explain to this committee how 

the civilian jury expresses and applies the ethical norms of the com- 
munity when  hey virtually never get involved in the sentencing as- 
pects of the trial ? 

Mr. HONIGMAN. Well, it performs that role in arriving at its deter- 
mination of guilt or innocence. Conceivably in some situations a ver- 
dict of innocent can be taken as an expression that no punishment 
should be imposed for a particular act. 

But here, Mr. Chairman, I think the theory is what is more impor- 
tant. Juries do speak for the community. In  the military, traditionally 
they have spoken for the military society in imposing a sentence and 
I think that that is a practice that should be retained. 

Mr. PRINCIPI. Why do you exclude the judge from the military 
community ? 

Mr. HONIGMAN. Well, I dm't exclude him from the communit;~, but 
in a community where many of the crimes have what I guess I can 
only describe as an operational significance. offenses against dis- 
cipline, absence without leave and so on, jurors who bring an opera- 
tional experience, who understand what i t  means to be standing watch 
when somebody is AWOL, who understand the impad of an offense 
against discipline may have a certain perspective as to the seriousness 
or even as to the extenuating circumstances that a military iudge who 
has not served in that capacity could bring to the question of the 
sentence. 

Mr. PRINCIPI. I would submit that a great many of the military 
judges in uniform today have the very operational experience that you 
are alluding to. Many of them have prior operational service before 
attending law school and many serve aboard ships and stand watches. 
I think' you are doing a great disservice to the judiciary by stating that 
they are not part of this military community when they live and work 
in the very wmmunities as  the jury. 

Mr. HONIGMAN. Mr. Principi, I have no intention of implying lthat 
the military judiciary is not a part of the military society. I was really 
trying to draw upon, I guess, my own experience. Many of the judges 
who I knew when I was serving an active duty had gone up through 
the ranks of the Judge Advocate Generals Corps but had not ever been 
in command of a unit or stood watch on a ship or had that sort of 
background. If  the situation has changed at this point, i t  could change 
again in the other direction in the future. 



Mr. PRINCIPI. Well, I agree that not all judges do have that experi- 
ence but, as Judge Everett stated, there are ways for the military 
community to make their views known to the military judge. They 
have that right to come into court via the trial counsel and express the 
views of the military community. 

It just seems inconsistent to me that on one page of your statement 
you state that "Perhaps no other element of the UCMJ contributes 
as strongly to the perception and a t  times the reality of unfairness as 
the fact that the same commander who personally decides to invoke 
the military justice process also personally selects the jurors who will 
determine the accused's guilt or innocence and award the sentence of 
the court." Then later on you state that you opposed sentencing by a 
judge alone. It is di5cult to understand the rationale if your major 
concern is command influence. 

Mr. HONIGMAN. Well, shall I say that I think on the one hand the 
random selection of jurors, even if they are not members of the ex- 
panded pool that I advocate, is a change that should come soon. I 
think if either one or the other changes should take place, random 
selection is the preferable alternative to going to judge alone 
sentencing. 

Mr. PRINCIPI. Let me ask just one other question. You raise a very 
interesting point with respect to the Code Committee. Have you ex- 
pressed your views with respect to expanding the membership of the 
Code Committee with the Judge Advocate Generals and the General 
Counsel of the Department of Defense to see whether they would agree 
to have this civilian membership, those who are knowledgeable of and 
interested in military justice, to play a role? 

Mr. HONIGMAN. The expansion of the Code Committee has been a 
proposal that the city bar association has advocated for many years. 
Most recently in comments that I submitted with regard to the pro- 
posed new rules of the court of military appeals I made a similar rec- 
ommendation. Upon occasion I, and I believe Mr. Fidell, have attended 
meetings or portlons of meetings of the Code Committee. But I think 
that that expansion should be on an institutional basis. The civilian 
members should be selected, they should understand their obligation 
to serve, they should have access to the same information, statistical 
information as well as arguments available to the Code Committee, 
and that is a change that has not yet taken place. 

Mr. PRINCIPI. Does the ABA agree with your position? 
Mr. HONIGMAN. I would have to  defer to  the ABA's representative. 
Mr. PRINCIPI. Thank you. 
Mr. HONIGMAN. I believe that the remaining remarks presented in 

my text probably do speak for themselves, and I will be glad to answer 
any questions that you may have a t  this time. 

 he prepared statement of Steven Honigman follows :] 

PREPARED STATEMENT OF STEVEN S. HONIQMAN, CHAIRMAN, COMMITTEE OR MILI- 
TAELY JUSTIOE AND MILITBY ~ F A I B B  OF THE ASSOCIATION OF THE BAB OF THE 
CITY OF NEW PORK 

Mr. Chairman and members of the subcommittee, my name is Steven S. Honig- 
man. I appear on behalf of the Committee on Military Justice and Military 
Affairs of the Association of the Bar of the City of New Pork. 



I n  years past, the committee has issued a draf t  of a comprehensive bill to 
improve the military justice system and has commented on bills to amend the 
IJniform Code of Military Justice ( the UCMJ) under consideration by the 
House of Representatives. The committee and I appreciate this opportunity to 
offer our comments regarding the important proposals for amending the UCMJ 
that  a re  now pending before this subcommittee. 

I n  the committee's view, both S. 2521 and the bill submitted by the Department 
of Defense ( the DOD bill) contain many provisions that  merit prompt enactment 
into law. However, we do not support every one of the proposed amendments. 
(For  example, we a r e  opposed to eliminating the military jury's traditional role 
iu assessing the sentence of the court-martial.) Finally, we regret that the two 
pending bills do not include a number of improvements to the military justice 
s ~ s t e m  that  are worthy of legislative attention a t  this time. 

Rather than address each bill and the committee's own proposals separately, 
I would like to organize my comments on a subject-by-subject basis. I n  the inter- 
est  of brevity, I will limit my remarks to those sections of the pending bills 
which the committee strongly supports or opposes. 

APPELLATE COURTS 

The committee urges the adoption of the DOD bill's provision for direct, dis- 
cretionary review by the Supreme Court of decisions of the Court of Military 
Appeals. For the reasons stated by Mr. Taft  in his testimony of September 9, 
1962, permitting such expeditious appeal of decisions of the Court of Military 
Appeals will enhance the fundamental fairness and the efficiency of the military 
justice system. 

Both the accused, whose right to relief may be more speedily vindicated, and 
the Government, which may succeed in overturning a n  unfavorable ruling in 
the Court of Military Appeals, will benefit from the availability of such direct 
review by the Supreme Court. 

I n  one important respect, however, the DOD proposal should be improved. 
We appreciate the considerations of docket congestion which prompt the re- 
striction of the Supreme Court's jurisdiction to  cases actually considered by the 
Court of Military Appeals. However, to that  extent the military accused whose 
conviction is reviewed only by the military's intermediate appellate court (the 
Court of Military Review) will not enjoy the same access to the Supreme Court 
a s  a civilian who may have committed a n  equally serious crime, received a n  
identical sentence, and asserted a similar error on appeal. We understand that 
the limited opportunity to obtain Supreme Court review proposed by the Depart- 
ment of Justice and set forth in the DOD bill may be the only practicable formula 
for such review a t  this time. But to ease its impact upon militarv accnseds, we 
recommend that article 67 be amended to require the Court of Military Appeals to 
grant a petition to consider a case where one judge finds that  the petition for 
review has merit. 

As both the DOD bill and S. 2521 recognize, promoting the finality and pre- 
dictability of appellate interpretations of the UCMJ is  a particularly important 
goal. A major step toward achieving that objective would be the expansion of the 
number of judges of the Court of Military Appeals from three to five. Regrettably, 
the pending bills do not propose such an amendment. 

I t  appears inevitable that  changes in the membership of a three-judge Court 
of Military Appeals will lead to instability and uncertainty in the law. Partic- 
ularly in view of the number of two to one decisions that have heen rendered in 
recent years, the Court will continue to he subject to abrupt shifts in its inter- 
pretative philosophy-with consequent di,sorder in the administration of military 
justice in the field-when a single judge is  replaced. The unsettling impact of a 
single new memher would be fa r  less pronounced upon a five-member court. 

For reasons of fairness and to promote longevity of service hv jndeas of the 
Court regardless of the size of its bench, the retirement benefits provided by 
S. 2521 should he enacted. 

Turning to the intermediate appellate courts. we support the proposed amend- 
ment which would allow a Court of Military Review a s  a whole to reconsider 
the decision of an individual panel of that  court. 

THE CODE COMMITTEE 

Mr. Taft  noted in his testimony last week that  the Code Committee performs 
a n  extremely valuable function by surveying the operation of the UCMJ and 



reviewing amendments to the Code proposed by the Joint Service Committee on 
Military Justice. We support the inclusion of the Director, Judge Advocate Divi- 
sion, Headquarters, U.S. Marine Corps, as  an official member of the Code Com- 
mittee. But we believe that membership on the Code Committee should be even 
broader. 

As evidenced in part by today's testimony, members of the civilian bar (manr 
of whom, like myself, have served with the Armed Forces) have a strong profes- 
sional interest in military justice. Yet such civilian practitioners often find i t  
difficult to join with their military brethren in assessing the operation of the 
military justice system and in formulating appropriate amendments to the 
UCMJ. The administration of the military justice system would benefit from 
participation by the civilian bar on a institutional basis, just a s  practicing attor- 
neys serve as  members of the judicial conferences of the U.S. Courts of Appeal. 
Moreover, the public's perception of the military justice system as fundamentally 
fair  would be enhanced through such participation by civilian representatives. 

Accordingly, the committee recommends that  article 67 be amended to include 
three civilians a,s members of the Code Committee. 

GOVERNMENT APPEALS FROM ADVERSE TRIAL RULINGS 

The committee agrees that  i t  is appropriate to provide a procedure for the 
Government to appeal certain adverse trial rulings by the military trial judge. 
Where the two bills differ, we prefer the standards and procedures set forth 
in the DOD bill. I t  should not be necessary for the convening authority, who 
typically is  not a lawyer, to become personally involved in assessing the legal 
correctness of the trial judge's rulings or in approving appeals from those rulings 
a s  provided by S. 2521. Moreover, if a trial ruling is sufficiently important to 
merit a n  interlocutory appeal by the Government, then an adverse decision of 
the Court of Military Review should similarly be appealable immediately-by 
either the accused or the Government-to the Court of Military Appeals. 

In the committee's view, a n  appeal by the Government should not automatically 
stop the clock with regard to the right c,  a confined accused to receive a speedy 
trial. Instead, where the accused can show that  the Government's appeal was 
frivolous, or that resolution of the appeal was unduly delayed, any delay oc- 
casioned by that appeal should be charged to the United States in deciding a n  
issue a s  to denial of a speedy trial. 

DESIGNATION OF MILITARY JUDGE AND COUNSEL AND EXCUSAL O F  MEMBERS FROM 
THE COURTS-MARTIAL 

The Department of Defense makes a persuasive case for relieving busy com- 
manders of the unnecessary administrative burdens of personally designating 
military judges and counsel and personally excusing members from service on 
courts-martial. The committee recommends that  the DOD bill's provisions regard- 
ing those matters be adopted. 

SELECTION OF COURTS-MARTIAL MEMBERS 

In another important respect, the commander should also be relieved of a n  
unnecessary administrative burden-personal selection of the members of the 
courts-martial jury under article 25(d) (2 ) .  Perhaps no other element of the 
UCMJ contributes a s  strongly to the perception-and a t  times the reality-f 
unfairness a s  the fact that the same commander who personally decides to invoke 
the military justice process also personally selects the jurors who will determine 
the accused's guilt or innocence and award the sentence of the court. 

This spectre of command influence over courts-martial proceedings should be 
eliminated. Instead of being personally detailed by the commander, members of 
courts-martial should be chosen a t  random from a pool of eligible individuals 
within the command. 

Furthermore, the pool of potential military jurors should be expanded. I n  addi- 
tion to the commissioned or warrant officers and senior enlisted personnel who 
in practice comprise the military juries of today, all petty o5cers or non-com- 
missioned officers above the pay grade of E-3, and who have not themselves been 
convicted of an offense by courts-martial, should be eligible for military jury 
duty. The committee believes that  random selection of military jurors from such 
a pool (subject to the current restriction that  "where i t  can be avoided" no mem- 



ber of an Armed Force will be tried by a military juror who is junior to him in 
rank or grade) would guarantee that  courts-martial would be composed of per- 
sons who meet the current statutory criteria of age, education, training, experi- 
ence, length of service, and judicial temperment, while securing to the accused 
the right to be tried by his military peers. 

The expansion of the jury pool envisioned by the committee would realize other 
important objectives. Jury duty is one of the few activities in which a citizen is  
able to participate directly in the functioning of his or her society and to act a s  
the representative of that society's ethical norms. The effect upon enlisted morale 
of the civic identification and pride that would flow from the privilege of jury 
service would be a valuable by-product of the expanded eligibility criteria. 

Would expansion of the jury pool lead to unjust acquittals of culpable defend- i 
ants  by sympathetic enlisted members? It seems unreasonable to presuppose that 
enlisted members of courts-martial will condone lawlessness or prove reluctant 
t o  impose an appropriate punishment. The proposed criteria would eliminate 
those enlisted persons whose shortness of service or demonstrated disregard for 
law would make them unsuitable court-martial members. But there is certainly 
no reason to consider a twenty-three year old E-4 electronics technician (or in- 
fantryman) any less fit to render a n  impartial judgment than his civilian 
counterpart. 

' JUDGE-ALONE SENTENCING 

The committee does not believe that  there is a persuasive rationale for the 
provision of 8. 2521 which, in  all non-capital cases, would eliminate the military 
jury's traditional responsibility for determining the sentence imposed by the 
court-martial. To the contrary, in  the committee's view there a re  compelling 
arguments in  favor of continuing to permit the military jury to  award the sen- 
tence a t  the option of the accused. I n  consequence, the committee strongly opposes 
mandatory judge-alone sentencing. 

One of the cornerstones of our jurisprudence is the role of the jury in express- 
ing and applying the ethical norms of the community. By virtue of their opera- 
tional experience and perspective, the current members of the blue ribbon juries 
( a s  well a s  jury members who would be selected a t  random and in accordance 
with the eligibility criteria recommended by the committee) should be considered 
well-suited to act a,s the spokespersons of the military community in assessing 
the severity of the offense and fashioning an appropriate form and quantum of 
punishment. If the accused wishes to call upon that experience and perspective 
with regard to his sentence, he should retain his option to do so. 

In  addition, the availability of military juror sentencing serves a s  a valuable 
institutional check upon the imposition of excessively harsh sentences by a mili- 
tary judge. Where accuseds consistently choose not to be sentenced by a partic- 
ular military judge, that  judge may reconsider his sentencing philosophy and 
conclude that  the sentences that  he believes to be appropriate in fact exceed the 
norms applied by sentencing jurors. 

Finally, i t  is possible that  a defense counsel may be more willing to lock horns 
with the military judge on issues relating to his client's guilt or innocence when 
h e  knows that the judge will not impose the sentence if his client is convicted. 

We also note in passing that  removal of the military jurors' sentencing respon- 
sibility would provide a further justification for the abolition of the blue ribbon 
jury personally selected by the commander and for its replacement by the ran- 
domly-selected jury advocated by the committee. 

SUSPENSION OF THE SENTENCE 

Unlike the Department of Defense, the committee favors granting the power 
to  suspend the sentence to the authority (either the military jury or the military 
judge) who awards it. 

The question of whether a sentence should be suspended is not exclusively 
a commander's manpower management concern in which the paramount issue 
is the possibility that the accused will commit additional crimes if he is retained 
upon active duty. To the contrary, authority to suspend all or part of a sentence 
should logically flow from the court-martial's responsibility to hear and assess 
evidence in extenuation and mitigation of the offense. While the magnitude of 
a n  offense itself might merit a substantial sentence (such as  a punitive dis- 
charge), extenuating or mitigating factors could argue in favor of granting the 



accused a second chance. Those countervailing factors should be balanced in 
the Arst instance by the military judge or military jurors, who (unlike the con- 
vening authority who conducts his clemency review upon a cold record) will have 
the benefit of an opportunity to personally evaluate the demeanor and persuasive- 
ness of the accused and his witnesses in extenuation or  mitigation. 

Of course, granting suspension power to the court-martial should not restrict 
or prejudice the convening authority's own discretion to suspend any remaining 
elements of the sentence in the interest of post-trial clemency, or his authority 
to revoke the suspension in light of subsequent misconduct by the accused. 

JURISDICTION OF THE SPECIAL COURTS-MARTIAL 

The committee does not oppose expanding the jurisdiction of the special courts- 
martial to include confinement of up to 1 year. Like the Department of Defense, 
we recommend that  all of the protections afforded an accused when a bad-conduct 
discharge may be adjudged by such a court also apply when confinement of 
more than 6 months may be requested by the government. Such protections should 
include the right to appeal to the Court of Military Review upon a full  verbatim 
record where confinement in excess of 6 months is imposed. 

THE TRANSCRIPT 

A meaningful review of courts-martial proceedings is virtually impossible in 
the absence of a verbatim record of those proceedings. In  those cases where a 
legal o r  clemency review by a judge advocate, the convening authority, or the 
Judge Advocate General would be permitted upon a non-verbatim record, meri- 
torious arguments in favor of clemency, or the existence of legal errors p r e  
judicial to the substantial rights of the accused, may never come to the attention 
of the reviewing officer. For example, where the inquiry attending the acceptance 
of an accused's guilty plea is summarized, nuances in question and answer which 
could cast doubt upon the providence of the plea may be overlooked or not fairly 
reproduced by the person who prepares the summary. 

However, we also recognize the importance of streamlining review procedures 
and reducing the administrative burden of preparing a complete verbatim trans- 
cript in every case. Here the proposed elimination of automatic appeals provides 
an appropriate model. Jus t  as  an accused would be able to waive his right to take 
an appeal, an accused should also have the option of waiving the preparation of 
a complete verbatim transcript for the purposes of the convening authority's 
clemency review, o r  a review under revised articles 64 or  69. 

We understand that the American Civil Liberties Union has recommended that  
all reviews conducted in the office of the Judge Advocate General be performed 
by officers certified a s  special court-martial military judges. Since such judicial 
certification (and the specialized training that  it  presupposes) appears likely to  
enhance both the quality of such reviews and the perception of them a s  a judi- 
cial appellate process, and would impose little additional burden upon the admin- 
istration of military justice, the committee joins in that  recommendation. 

ELIMINATION OF AUTOMATIC APPEALS 

Finally, the committee agrees that  the automatic processing and resolution of 
appeals which the accused (after consultation with counsel) does not wish to  
pursue constitutes an unnecessary burden upon the military justice system. For  
that  reason we endorse the proposed amendments to replace the current system 
of automatic appeals with the requirement that  an accused notice the taking of 
an appeal if he wishes an appellate court to review his conviction and sentence. 
In  that  regard, we agree with the Department of Defense that  any waiver of a n  
accused's right to appeal should be made affirmatively, and should not be pre- 
sumed from the accused's inaction. 

Mr. Chairman and members of the subcommittee, this concludes my prepared 
remarks. I would be happy to an,swer any questions that you may have. 

Senator JEPSEN. I have no further questions. Your testimony was 
very interesting and will be very helpful. We appreciate it. 

Mr. HONIGMAN. Thank you, Mr. Chairman. I appreciate the ch,ance 
to offer it to you. 



Senator JEPSEN. This has been one of the most interesting hearings 
that we have had in some time and I appreciate all of the testimony 
that has been offered here this morning and the spirit in which i t  has 
been offered. 

The word "justice" is sufficient to cover the whole broad area of what 
makes people do things. I think we don't appreciate enough, whether 
we are in or out of the military in this country, the need for real 
justice and the importance of making sure we have real justice in the 
consensus of our society. People don't burn and riot and tear down 
things because their stomachs are empty in this country, although to 
listen to  some that is the reason you would think they are doing it, but 
they move to action because of what they consider to be injustice. 

So I think the subject matter that we are examining and reflecting 
and exchanging ideas about this morning is very key. I n  the military 
you have the unique dimension of having la special dnty, and that is 
providing for the national security of this country with the very basic 
military mission of being able to move, communicate and shoot when 
necessary when called on to do so. The role that justice plays with 
respect to discipline and the commanders being able to command their 
units has been woven very intricately into the discussions and the 
testimony this morning. 

I appreciate it. I t  has been rich, it has been rewarding and i t  will 
be very helpful. We look forward to continuing to work with you and 
we may call upon you as we develop this thing to hopefully fine-tune 
it so that we really do end up with a combination, first of all, with 
justice being considered by everybody involved and a t  the same time 
being able to make sure that we do everything to shore up the ability 
of our military forces to move, communicate, and shoot when 
necessary. 

Thank you very much. 
The prepared statement of the American Veterans Committee con- 

cerning military justice legislation will be entered in the hearing 
record a t  this point. 

[The prepared statement of the American Veterans Committee 
follows :] 

STATEMENT OF THE AMERICAN VETERANS COMMITTEE CONCERNING MILITARY 
JUSTICE LEGISLATION 

Mr. Chairman and members of the committee: I t  is  a pleasure to present this 
testimony to you on behalf of the American Veterans Committee. My name is  
Frank E. G. Weil. I am the national secretary of the AVC and also serve a s  chair- 
man of i ts  Commission on Veterans and Armed Services. 

AVC has reviewed S. 2151, the Military Justice Act of 1982, and has the follow- 
ing comments ( the  comments a re  arranged in the order of the articles of the 
Uniform Code of Military Justice affected) : 

AVC endorses a broadening of the term "record" in article l ( 1 4 )  to include 
videotapes and audiotapes, a s  well a s  any other form of record. 

AVC endorses the insertion into article 6 ( a )  (2 )  that  a judge advocate must 
be a member of the bar of some State or other jurisdiction. However. AVC does 
not endorse the additional language, set out on page 2, lines 20-25 stating that  
"no person may be assigned * * *." AVC is concerned about the phenomenon- 
which is, admittedly, limited to wartime situations or those in which a draft 
operates-the phenomenon of the enlisted (or inducted) lawyer. AVC believes 
that  some role should be found for persons who are members of a bar. but who 
find themselves in the Armed Forces as  enlisted personnel. We realize that such 
persons will not be designated under article 27, but they should not be barred 
from doing legal work, such a s  legal assistance, claims etcetera. 



AVC endorses the amendment of article 16(1)  (B) which allows the accused's 
decision to be tried by a military judge sitting alone to be expressed orally on 
the record. 

AVC endorses the amendment to article 16(3)  which provides that  courts- 
martial, except those in which a death sentence is possible, or those (hopefully 
few in numbers) where no military judge is assigned, shall consist of a military 
judge only after the finding is announced, in other words that sentencing is to be 
by the military judge alone. 

AVC conditionally endorses the amendment of article 19 to expand the juris- 
diction of special courts-martial from 6 months to 1 year, provided that  only a 
special court-martial to which military counsel are  assigned, and which keeps 
a full record may exceed a 6-month sentence. 

Concomitantly, AVC opposes deleting the requirement for a full record in  BCD 
cases. 

The amendment proposed to article 26 is consequential to that  in article 16(3) 
supra. 

AVC endorses the amendment to article 32(a)  allowing the accused, after 
being properly counseled, to waive the article 32 investigation in writing. 

AVC opposes the amendment to article 34 ( a )  allowing the SJA advice to the 
convening authority to be oral. If i t  were to be adopted, casual conversation 
between SJA's and convening authorities in the officers club or on the golf course 
may well be labeled oral advice. 

AVC opposes language for  article 34 (c )  stating that  failure to fdllow i t s  pro- 
visions is not jurisdictional error, unless this means that  everywhere else, failure 
to follow the provisions of the UCMJ is jurisdictional error. 

AVC endorses the broadening of the duties of the defense counsel following a 
conviction, a s  proposed in article 38(c) .  

AVC endorses the expansion of the number of peremptory challenges to three 
as  proposed in article 41(b). If the objection raised in the testimony of others, 
that this would require the detailing of a n  excessive number of offices to a court- 
martial, only to have them excused for a peremptory challenge is, indeed a 
significant problem, AVC would suggest a procedure whereby a t  least some per- 
emptory challenges could be raiseed preliminarily, possibly in writing, so that the 
number of officers who must physically attend the site of the courts-martial is not 
increased, but so that  the defense has, by that time, already had a n  opportunity 
to weed out officers whose general leanings or ideas on discipline a re  known to be 
extremely strict. 

While AVC does not believe there is  going to be much need for this change, 
AVC endorses the amendment to article 46 providing for  service (presumably t o  
reluctant civilian witnesses) of process by U.S. marshals. 

AVC endorses the amendments to article 49 ( b )  and ( f )  which provides that  
depositions are to  be admitted, rather than specifying that they are  to  be read, 
thus providing for the possibility of videotaped depositions, 

AVC endorses the requirement in  article 53, tha t  the court is to announce to 
the accused what his rights to  appeal are. While i t  might not always be neces- 
sary, this provision may do some good, and appears not to impose a heavy burden. 

AVC opposes the provisions in article 54 that a record is required only where 
a n  appeal is  filed, because, unless the provisions elsewhere in this bill, which AVC 
also opposes, a re  adopted, a BCMR or possibly a DDR may need to look a t  the 
record. If there is a way to preserve the notes or recordings, and transcribe only 
where needed, either in an appeal, or in  connection with DDR or BCMR proceed- 
ings, then AVC would withdraw i ts  opposition. 

AVC endorses the proposed new article 57a which would give the military 
judge the authority to suspend sentences. The military judge, having conducted 
the trial, is  in a better position to decide, in the light of the particular facts, 
whether suspension is  appropriate. This aritcle is  particularly useful in combina- 
tion with the amendment to article 16(3)  which allows the military judge to im- 
pose sentence, the two can be exercised for this change, AVC endorses the amend- 
ment to article 46 providing for service (presumably to reluctant civilian wit- 
nesses) of process by U.S. marshals. 

AVC endorses the amendments to article 4 9  ( b )  and ( f )  which provides that 
depositions are  to be admitted, rather than specifying that  they a r e  to be read, 
thus providing for the possibility of videotaped depositions. 

AVC endorses the requirement in article 53, that  the court is  to announce to 
the accused what his rights to appeal are. While it  might not always be neces- 
sary, this provision may do some good, and appears not to impose a heavy burden. 



AVC opposes the provisions in  article 54 that a record is required only where 
a n  appeal is filed, because, unless the provisions elsewhere in  this bill, which 
AVC also opposes, a re  adopted, a BCMR or possibly a DDR may need to look 
a t  the record. If there is a way to preserve the notes o r  recordings, and tran- 
scribe only where needed, either in a n  appeal, or in  connection with DDR or 
BCMR proceedings, then AVC would withdraw its opposition. 

AVC endorses the proposed new article 57a which would give the military 
judge the authority to suspend sentences. The military judge, having conducted 
the trial, is  in a better position to decide, in  the light of the particular facts, 
whether suspension is appropriate. This article is  particularly useful in com- 
bination with the amendment to article 16(3)  which allows the military judge 
to impose sentence, the two can be exercised in combination; in  some cases in 
which the military judge may believe that  a powerful deterrent is necessary, 
he  can impose a somewhat longer sentence, but suspend the major part of it. 

AVC endorses the provision of article 60 governing actions by the convening 
authority. Since convening authori,bies generally a r e  not lawyers, i t  is  inappro- 
priate to  vest them with duties concerning the court-martials which should be 
expected only of lawyers. 

AVC endorses the concept of the notice of appeal a s  contained in proposed 
article 61, but believes that  the period of 10 d a y h w i t h  extension a t  the discre- 
tion of the convening authority-is too short. The accused should be granted a t  
least one extension of a t  least 10 days a s  of right. 

AVC opposes the concept of appeal by the Government, a s  set out in proposed 
article 62(a) .  We believe that  the parallel Federal criminal law provision was 
inserted in title 18 as  a result of law-and-order pressure and should be repealed. 
If,  however, the concept is retained, the time involved should not be excepted 
from the speedy trial arithmetic ; the temptation to launch a n  appeal where the 
speedy trial ,time would otherwise be running out may well be irresistible in 
some instances. Certainly, if the Government's right to appeal will be exercised 
very cautiously. Also, again since the convening authority is usually not a 
lawyer, the impetus for beginning a n  appeal should lie with the trial counsel 
superior-the SJA or  (where trial attorneys a re  in a separate hiemrchy), the 
chief trial counsel or similar figure. 

AVC opposes limiting rehearings, a s  proposed in the deletion of present article 
63(b). 

AVC endorses the amendment to article 64, covering review by a judge 
advocate. 

AVC endorses the amendment to article 65(a) ,  but a s  to article 65(b) refers 
to our comments on article 54 supra. 

AVC endorses article 66 allowing Courts of Military Review to reconsider 
cases en banc; the rest of the amendment to this article is consequential to earlier 
amendments. 

AVC endorses the concept of providing retirement and survivor annuities for 
judges of the Court of Military Appeals a s  proposed in article 67a, but expresses 
no opinion a s  to whether the details proposed therein a r e  the most appropriate 
o r  not. 

AVC endorses the concept set out in proposed amendments to article 69, but 
differs on two points : ( a )  the delimiting date  should not be October 1. 1983, but 
a date  a t  least 2 years after enactment, and (b)  the persons examining records 
i n  the O5ce of the Judge Advocate General should be certified as  Military Judges 
a t  least a t  the Special Courts-Martial level. 

AVC endorses the amendments proposed to article 71 concerning the execution 
and suspension of sentences. 

AVC opposes the addition of a new article 122a on controlled substances. The 
definitions may be unobjectionable, but the sentences set out are  extremely 
harsh. 

AVC opposes the proposed limitations on 10 U.S.C. 1552. 
With respect to the Defense Department proposed bill, AVC has despite re- 

quests addressed both to the subcommittee and to the Department, been unable 
to obtain a copy. The following comments are  based on a review of the Defense 
Department testimony, a s  well a s  the testimony of a number of witnesses a t  the 
September 9 and 16 hearings, including the services and the ACLU : 

Extending the certiorari process to the U.S. Court of Military Appeals, a s  
proposed in the DOD bill: AVC generally endorses the concept. We also, how- 
ever, endorse the ACLU position, which believes that  the present USCMA practice 
of requiring a majority of the USCMA judges to grant a petition before USUMA 



review takes place, will place too great a burden on the route to the Supreme 
Court. We are, however, reluctant to impose on the Court of Military Appeals 
the (presumably much larger) burden of hearing cases based on the view of one 
judge alone. Accordingly, we propose two possible alternative possibilities. The 
first, while leaving the USCMA rule unchanged insofar a s  review by that  court 
is concerned, would allow certiorari to be applied for, based upon leave from any 
one judge of USCMA. The result of such a provision might be that i t  will be 
somewhat easier for cases which, in the opinion of any one USCMA judge, 
urgently require review by a higher court, to be heard by USCMA, if that  judge 
can announce to his colleagues that he is  prepared to grant leave to apply for  
certiorari. In such cases i t  might be marginally easier to obtain the second vote. 
The second possibility might be to introduce a procedure whereby leave to seek 
certiorari can be granted by any USCMA judge, provided a t  least one other judge 
votes "no objection." 

AVC is also concerned about the possibility that, if Special Courts-Martial a r e  
to be authorized to adjudge sentences longer than 6 months, there might be many 
cases of sentences between 6 months and 1 year which will be reviewed in a some- 
what cursory manner. Such sentences should, in AVC's view, be eligible for CMR 
review, and if not reviewed by CMR, be reviewed by an oficer certified a s  a 
Special Courts-Martial Military Judge. 

AVC believes that  CMR judges should be given a fixed tenure, perhaps of 
4 years, and that the poss'bility of interservice assignment should be opened u p  
and pursued-but not to the point where the C'MR reviewing a case of a n  individ- 
ual from one of the services has, except in exceptional circumstance (such a s  the 
involvement of personnel from more than one service in the fact situation) a 
majority of members from that  service. 

AVC believes that  the Code Committee should hold open meetings, and either 
have an expanded membership, to include the civipan bar, o r  provide for a n  
advisory committee on which the civilian bar would be well represented. AVC 
endorses the proposal to include Marine Corps representation on the Code 
Committee. 

AVC believes that  the convening authorities need not be required to  excuse 
members in  person, and that  this authority can be safely delegated, both before 
and during the trial. Since, in several of the services, military judges, defense 
counsel and trial counsel a re  ordinarily not within the assignment jurisdiction 
of convening authorities, the provision requiring convening authorities to assign 
such personnel is obsolete and should be replaced. 

AVC also endorses the provision discussed a t  pages 36-37 of the DOD testi- 
mony, and believes that, in a rehearing situation, either both prosecution and 
defense should be bound by a prior prehearing agreement, o r  neither side should 
be so bound. 

Thank you for this opportunity to express the views of the American Veterans 
Committee. 

[Whereupon, at 11 :55 a.m., the subcommittee adjourned, subject to 
the call of the Chair.] 
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